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INTRODUCTION 

c 

At least a fifth of the homicides and. perhaps an even larger 

propor~ion of the assaults~ ba~teries,' and burglaries in th~ 
. . . 

Unfted States arecomrn'itted wi.thinfamilieS or within intimate 

relat!onships.l·Forty percent of female homicide victims" are 

killedbY'family members. 2 For decades, these crimes have posed 

a major probl~m for police, prosecutors, and courts. Many cri~i~ 

nal justic~ officiaisargue that pro~ecuting intrafamil~ eri~es 

is inappropria.te because it is disruptive to family life,' that 

it is frustrating because victims bften drop charges, and that it 

is a wiste 6f resources "needed for ~real crime~" DUring ,the last 
. \) 

two years, as public awareness of the seriousness and pervasive

ness of spouse abuse3 'has grC;;wn, new legal remedies for battering 

have been examineQ,. and developed to' improve the ju stice. system's 

response to peopl~ in chtonic viole~trelationship~ • 
\\ 

Early efforts on behalf of battered women focused on setting 

up shelters and hotlines,improving the<:::police response to domes-
. . - . 

tic distutbance calls. and developing legislation providing 6ivil 

inju~ctive relief for b~ttered women. Experienc~ with mediation 

and civil legal remedies led many persons who work. with violent 

families to turn to the criminal courts to obtain leverage over 

batterers and court orders enfore~able by criminal penalties. 

Much recent attention has focUsed, therefore, on identifying and 

eliminating obstacfes to criminal prosecution of wife beaters. 

o 
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wr1.
' tt~n for prosecutors, describes theexperi

This report, 
ences of those who have solved some of the problems wh£chplague 

, .j . b se cases It emerged as a 
prosecutors who handle spouse au. • 

product of the center for Women policy Studi~~' Family Violence 

Under
. grants from the Law E~forcement Assistance Adtnin

project. 

S. Depa
rtment of ,Justice, and the Administration. 

istration , u. ~ , 
for Children, youth, and Families, U. S. Department of HeaJ,th 

and Human Services, the CWPS Family Violence Project has, provided 

technical assistance to federally funded demonstration prdjects 

on family violence and disseminated information to service pro- ~ 

vid~rs nationwide, since 1976. 
Early in the project it became apparent that the criminal 

" 

justice response to violent families was in need of much im~!ove-
mente In the late 1970's, several prosecutors, aome under gr~nts 

from the Law Enforcement Assistance Administration and others 

independently, began to experiment with changes in policy and 

procedure in handling domestic violence cases. Many of these 

programs have greatly reduced case attrition, increased the 

conviction rate, and have developed dispositional options through 

which many batterers have stopped their violent behavior. 

This report sets out practical options by which prosecutors 

can avoid wasting resources on family violence cases and oan 

effectively reduce domestic violence in theircommun,ities. 

Changes are suggested in policies on screening, charging, and 

dismissal of charges, and in procedure f<:>r,pro,tectingvictims 

of abuse and preparing them to participate as' complaini;ug wit

nesses. The report also recommends dispositions aimed at 

.() 

o 

rehabilitating batterersand,· 't'" ' G 5 r9tegl.eS forimprovin'g polIce re;" 

por,tingand investigation:of' domes,tic~~ses •. 
The in forma tion p. ..' t d ", , resene; wasgathe~edthrough personal and 

tel~phoneirlterviews with pro~ecutors,p~lice, and judges, and 

throughobsel:"vationof domestic vio.l, ence· ' projects with innovative' 

c'i:'iminal justice components': The problems prosecutors reported 

e,xperiencing with family violence, case's and the procedures they 

undertook to solve them were ' relatively uniform, as will be seen 

in the followingchapte,rs. 

E:ARLY TRENDS 

One of the earliest st d" , ' . U l.es l.n the field, "PrQsecutor~~1 

and Judicial Handling of Family.· Vi,'ol·ence,"4 was published by 

Raymond Parnas in" 1973. The st~dy examines projects whidh had 

developed new ways of process.ing domest·' l.' c· case.s. The projects' 

concentrated on using informal .. 'prosec"'utor hearings, information 

and referral programs, arbitration, peace a bo~ds, and family 

courts in order to avoid· p ro~~cutl.'on· of' f '. ~mily violence ~ases and 
" 

to channel such cas~s to social service \1. personnel ,and psycholo~ 

gists. Parnas pointed out that ' 'i,prosecutorsare ill-equipped to 

cannot deliver, the primary counseling perform psychoanalysis and . 

services ne~ded by violent families. His cOnc·lus;on, ... succinctly 

stated, is that "ef~ective div.ersl.'on ' , requl.resproblem-solving 

techniques rather than 

A similarvie~ is 

simple problem-ccontrolling hardware." S 

articula'ted by Martha and Henry' Field in 

an~ther 1?73 arti~le. Exa~ining criminal justice interventio~ 

in domestic violence cases, the Fields sugge,st" that', the· criminal 
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h ' ving "deter~ence~ inc.pa¢~-
ineffective in ac 1e.· , ". 

J
"USti .. ce system is h b'.litation. ,,6 . They , orre a 1. ," , retributlon, , 
tat' i. on, prevent1on, . relationships "pl~cec 

, f violent intimate 
the dynam1CS 0 1 , ... 

assert that 'thin the bailiwick of the ~ep~ng 
appropriatelY W1 , they 

t hem more , 'nal prosecut1on, , s to cr1m1 "-
, s ,,7 professlon • 

AS alternat1ve 
civil suits for 

police training, 

Suggest 
inexpensive divorce, 

;"seling services. 
, . ry and personal In]U , 

COI.l;i1 

RECENT DEVELOPMENT~ 
Eisenberg an 

dPatricia MfckloW 'takes a -
A 1977 article by sue f 

. . ecution a.s a :remedy or 
in examin1ng pros 

different approach . risis intervention and 
The article criticIzes c . 

domestic abuse. , o. r conciliation., . I on mediat10n 
lying excesslve Y 

b'tratlon as re f ·the complaints, n ar 1 , the severity 0 
f depre.catlng 

with "the effect 0 violent be-
of repetitive, serious, 

l ating "patterns , ~8 
and trans , s ats, or quarrels •. 

disturbances,fam1lY p. '. 
havl'or in.to social , ed 

t1'ves including 1mprov 
al alterna '" Suggest sever 

The authors 'denti,fy serious cases; 
, I ce calls to I ' , f domestic VIO en ',. ' 

reportIng 0 rosecutor guidel1nes. 
1 detention, clear P 

limited use of pretria d ' dicial 
in filing chargeSt an. JU .'. 

exercise of discretion 9 
on the , use abuse cases. 

on complete records In spo 
insistence , ry Fields describes in detail 

Lega l Services Attorney MarJo . 
t t battering 

O
f prosecutors to rea' 

t' Ie the failure 
in a 1978 ar lC , 'is useful because 

ts that prosecutlon 
cases seriously, and sugges . 

, that the husband has 
f the power balance . , 

,_' t .. re store s some 0 ,. ved police , .. 10 and encourages lmpro, ... 
destroyed by his VIolence, 

a O n. mediation as , remediesfocUse 
Fields criticlzes response. 

() 
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ineffective in:re~01vin9 serious, disputes,particular,ly in a 

situation inwnich one party dominates the other. Fields aD-:

couracjes pro.secutors to protect battered wives while criminal 

charg~sare perdingby requesting conditions on pretrial.release, 

and to 'understand the positive reasons why battered women often 

drop charges, inCluding cessation of violence after charges are 

filed, or her departure to a safer 'residence and more seCUre 
'.' 

environment while the batterer is in custody. 

In 1978, prosecutors from around the country attended a a 

conference on prosecution of spou.se abuse cosponsored by the 

National District Attorneys Assoc.iation and the Center for Women 

Policy Studies. Ac~ording to the conference report, written by 

attorney Terr,y Fromson, conference participants agreed that 
~\ 

"spouse assault is just as criminal as violent conduct between 

other people and should hot be treatedc-iess seriously by the 

criminal justice system. nll The report suggests t:hat Problems 

with victim~oncooperation might be reduced through increased 

services to, battered women who becQmecOmplaining witnesses. It 

also discusses the use of civil injunctive relief and mediation 

in case.s in which prosecution is deemed inappropriate. 

There have bee.,n several empirical studies of case process-

ing through the criminql justice system which include .material 

on dqmestic violence cases and which analyze problems with victim 

cooperation. These have been conducted by the Institute. for 

Law and Social Research, the Vera Institute of Justice and 
) 

othef's. They are examined in detail in Chapter One • 

.. 
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. there has been a t~endaway '·.from 
In t~elast several years, 

and similar i n'formal procedure s.: 
crl'sis intervention, , , medi.;ition, 

, ' '1 cases it\the early', s~vent,:~,t;s. 
Il'sed in famlly V10 en~e } " . which were ~ 

Recent experimental programs and demonstri.:l~I\?n proj~g't,s.h'ave ill-
charges i~ domestj.c 'assault 

creased the use of formal criminal 

close coordination wi th menta\~ heal th a,geIl.c~~s,: 
cases. Through ., ,I 

and through the development of extensi ve'iv<;~,ct~mservices", prosec::u~ 
, t and a desirabl~ legal remedy for 

tion has become an approprla e '~ 

Innovative programs emphl~size t,he importance 
many battered women. 

d Penalties, and rehabilitative 
of enforcement of court or ers, 

measures. 
'tten about these 'recent developments,~. Little has been wrl., " " . 

1 d reports produced by individual programs and 
except in manua s an 

and magazine accounts of their work. aowever~ in local newspaper 

recently undertaken research. on prosecution several agencies have 

The Office of the General Counsel at the of domestic violence • 

on Cl'Vl'l Rl' ghts will release a comprehensive u.s. Commission 

hearl' ngs in Arizona and Pennsylvania; the 11\.,stio;.. report based on 

tute for Social· Analysis in Rockville., Maryland, is conducting a 

study on criminal court processing of non stranger crime~ 

In 1978, the Law Enforcement Assistance Administration.estab-

lished a Family Violence Program to assist state and local govern

ments in improving the response of the criminal justice system 

to domestic assault cases. The LEAA programfund~d twenty-n:ime 

demonstration projects around the country; ~~heir mandateWB.a 

to encourage and coordinate efforts of police, pros~cptors, 

hospitals, mental health, and social service agencies • 

" 

\ - 7 -
\\ 

~ " . 
Many of\ these' demonstration projects have .severalcomponents 

which provid~\services to violent families, including shelters, 
,\ 

prosecution un', ts i mental heal th facilities, protection order 

clinics, and pJ~liceducation and training facilities. 
\ . , 

Some of the\ projec~swhichare based in or ,closely linked 
) 

with prosecutors~ offices have had remarkable success in prosecut
\\ 

ing spouse abuse ~ases. police referrals to prosecutors have 
, 

increased, the rate of case attriti.on due to victim n'oncooperation 

has been redUced (,\n some .cases to below ten percent), the rate 
Ii 

of convictions or g'uilty pleas has risen, and recidivism rates 

have dropped~ In some 9i tie's, assistance for victims and court

mandated treatment for abusers are now established practices. 

The proj'ect s funded by the LEAA Fami 1y Violence Program are 

only a small part of the wider grass-roots movement focused on 

reducing violence within .families. They have, however, made 

significant contributions to the improvement of criminal justice 

handling of family violence. 

Although ,all of!; the options preSented in this t::"eport 'are 

replicable, the cha.rwes that ought to be implemented ,in any 
1 . . 

depfnd on the structure of its crimin.al justice 

prcigrams already exist, and on which agencIes 

given community 

system, on what 

are most like.ly to provide financia'l and political support for 
. II ' " 

an effort to upgrclde prosecutlon of spouse abuse. For example, 
o 

if pretrial diver,'sion is unknown to the community,' implementation 

of a diversion program might be more difficult thanencouragirig 

more aggressive ipros~cution. If mental health facilities already 

:::;:.-. 

i' 
I 
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receive referrals from the criminal courts, advocacy of court~ 

mandated treatment for abusers might be productive. 

Prosecution is not presented as the best or the only l~ga1 
<\ 

option which should be available to violent families, but as the 

most serious and sometimes the only effective action that can be 

taken to stop violence within a family. At present most battered 

women do ~ot, in fact, have the option to file charges, because 

the obstacles posed by the system are so great. 

1. The FBI Uniform Crime Reports. state. that .of 20,591 homicJ,de s 
in the United States during 1979, 4,077 or 19.8 percent 
were committed by an immediate family nlember or a boyf:r;-iend 
or girlfriend of the victim. In 35.3 percent of the cases, 
the relationship of the parties is unknown, so this figure 
may be low. FEDERAL BUREAU OF INVESTIGATION, UNITED STATES 
DEPARTMENT OF JUSTICE, CRIME IN THE UNITED STATES 1979 
10-11 (1980). 

2. Id. 

3. "Spouse abuse" is used to refer to violence between ~dults 
who are intimates regardless of their marital status or 
living arrangements. Abused persons are referred to as 
female and batterers as male. It is widely recognized tnat 

4. 

5. 

6. 

\) although some men are beaten by their mates, the vast major
,tty of abused adults are female. 

Parnas, Prosecutoria1 and Judicial Handling of Family 
Violence, 9 CRIM. LAW BULL. 733 (1973)., 

Id. at 759. 

Field and Field, Marital Violence and the "Criminal Process: 
Neither Justice nor Peace, 4.2 SOCIAL SERVICE REVIEW 221, 
227' (19 73) • 

7. Id. 

8. Eisenberg._~~~ Mick1ow,. The Assaulted Wife: Catch-22 Revisited, 
3 WOMEN'S RIJJHTS LAW RPTR. 138, 160 (1977). 

9 • Id • at 161. 

,. 

10. 

11. 

- 9 -

. ernment Intervention policies and 
Fields, Wife Beat~ng: GO~ ISSUES OF PUBLIC POLICY.~28, 
PracITces, BATTEREJ? WOMEN· c mmiss ibn on Civil Rlghts). 
252 (1978) (ed. Unlted states o.! 

IN SPOUSE ABUSE CASES, 
T. FROMSON, PROSECUTOR'S RESPO~SIB~~!;~.p01iCY Studies). 
(1980) (on file at the Center or. . 

.. .) 

._\\.._~-
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PART I: EFFECTIVE PROSECUTION 
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There are a ~ariety of obstacles which must be overcome in 

order to successfully prosecute spouse abuse. casesJ including 

attitudinai, p~actical, and institutional problems. At present, 

most criminal justice agencies communicate to victims and batterers 

" that family violence is not a serious crime. Jl1any prosecutors 

believe that even the most serious cases are impossible to pros-

ecute because victims request that charges be dropped before 

dispositions are reached. 

in Chapter One. 

Obstacles to prosecut~lrlh are discussed 
Ii 

Reducing case attrition and improving' the rate of victim 

cooperation is the topic of Chapter Two. By examining various 

programs which have been established in prosecutors' offices, 

one discovers that victim cooperation is better predicted by the 

conauct of the prosecutor than by the conduct of either the vic-

tim or the defendant. Procedures and policies are discussed 
.~ 

t which encourage battered women to file charges in appropriate 
~ 

cases and to cooperate with prosecution once charges are initiated. 

All of thE! t:ChniqUes suggested balance the bat+red woman's 

goals and the need for cooperation against the Jrpmotion of 

equal ~nfor.cement of the law in stranger and norlstranger cases. 
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CHAPTER ONE 

bBSTACLESTO. SUCCESSFUL PROSECUTION 

Many prosecutors believe that tamily violence is better 
'::.",\ 
H·,.lf' 

handled by social service agencies or dome~tic re1ationsvcourts 

than by criminal courts. They believe ~,at most do~estic cases 

are trivial crimes, and that the mqre " serious Cases-are impossible 

to prosecute. From the prosecutor's persp~ctive,the primary 

prob1e~ with prosecution of spouse abuse is that it is ~ime 

wasted, since most victims request that charges be dropped before 

di sposi tions are reached. Given theenorIfiouikcaseloads of most 
o 

prosecutors, the result is that domestic vio1ence"case~ are 

assigned lower priority than robbery, arson, and ·other crimes 

between strangers~ 
, ~ 

Victims of abuse request that charges be dtbpped for a 

variety'of reasons, ranging from fear of rep~isal if charges are 

pursu'ed to <::;lli strust or OJ; lack of information about the criminal 

justice sys'tem. In some cases, requests for qismissa1 are based 

on the victim's emotional attachment to the abuser, in others 

simply to the:time which would be lost from work by participating 
(] 

as, a compl'aining witness. 

WHY PROSECUTE? 

There are, nevertheless, reas6ns Why prosecution may be the 

'.~ ~ most approprlate course in domestic" abuse cases. First, the 

failure of th~ criminal justice system to enforce the law against 

abusers contrib4:tes to the perpe'tuation of violence wi thin 

- 13 -
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families. It' 
1S well-established that spouse abuse is 

in the United epiqemic 
States, pervading every race and 

ethnic group, 
:very economic class, every geegraphic ar~a.l Battering can 
no longer be ~~garded 

as merely an "individual" problem ora 
"relationship" problem but must be 

viewed as perpetuated, at 
least in par,t, by inadequate or 

institutions from which '1 
inappropriate responses by the 

V10 ent families seek help.2 
Police who refuse to make an arrest b . ecause injuries are 

not visible and prosecut 
~' ors who refuse to file 

they bel'leve victims will charges because 
not testify communi~ate to victims and 

batterers that family v1'ol' , . ence 1S not 
a serious crime. This 

gives ba:tterers tacit 

behavior. 
permission to continue 

their violent 
Efforts 'to ' 

1mprove prosecutorial policy 
violence may help t o reverse those message s. 

on family 

Second, some pr osecutors have 

procedure which demonstrate 
made changes ~n 

.J. policy and 
that the criminal 

victims f b courts can protect 
o a use and can require 

batterers to h 
havior~ c ange their be-

Criminal justice offi ' I 
, Cla s have the 
lnto' cUstod, power to take people 

y, to deprlve them f 
o property, d 

prohibit certal'n an to require or 
behavior. Al so, an arrest, a 

or a convictl,'on may h criminal charge, 
ave enormous b 

th t' sym olic impact, because of 
e s 19ma attached to c ' , 

rlmlnal misconduct. 
Third, if family 

Violence becomes a ' , 
tor • prlor1ty for prosecu-s, police response 

to battered Women m 
Since the police are usually th f' ay be greatly improved. 

e 1rst to be 
their action ii critical.' called for help, 

Police are often 
reluctant to make 

arrests or'to fil~ reports-in domestic cases~ in part because 

they believe that, the offender will not be charged. If more 

batterers are pr6secuted, police may be enbouragdd to make 

arrests where "appropriate, and to provide victimswlth, protection 

or referrals whic.h may prevent subsequent violence. 

Fin~lly, unless prosecutors change their policies to take a 

more active role iri protectin~ battered wdmen,they may be subject 

to civil liability for de~ial of equal protection to battered 

women or £or the wrongful death of battered women who have sought 

assistance from prosecutors and have· been refused help •. While 

most of the relevant case law holds that a prosecutor cannot be 

sued for failure to prosecute because that decision is wholly 

within the discretion of the prosecutor, prosecutors may be 

vulnerable 'to liability for violation of constitutional rights, 

violation O'f'a statutory duty, or for arbitrary, capricious, or 

abusive conduct. 3 

A more detailed examination of the major obstacles to effect-

tive prosecution of spouse abuse will provide a framework for 

understanding \,lhy the various innovations have been so effective. 

TRADITIONAL VIEWS OF THE FAMILY 

In the early nineteenth century, a man in the United States 
'C 

was legally permitted to' chastise his wife "without subjecting 

himself to vexatious prosecutions for assault and battery, re-

suIting in the mutual discredit and shame of all parties con

cerned."4 This rule was taken from English common law, under 

which the husb~~~nd and wife were treated as one person (the 

l, 
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husband) and 
under which the d' , , 

ISCIPllnary auth 
over members f ori ty of a man 

o the household 
, was unquestioned 5 

DUrlng th I • 
e atter part of the 

prot t century there was 
es" against family violence widesp;~ad 

'f by SUffragists a d 
Wl ebeating was declared n others and 

illegal b ' 
,around the country. "y courts and legislators 

By 1870, wifebeatin 
states.6 How g was illege'll in most 

ever, few batt erers we . 
certed effort t re prosecuted, and 

, 0 enforce ' 
crlminal laws a . 

OO,con

batterers ,was made unt'l galnst 
1 the 1970's,7 

a hundred years 1 
Many of th h' , ater. 

e 1 stqJ:' 1 cal reasons for ' 
criminal just'" nonlntervention 

lce officials in by 
fluence current family violence 
, prosecutorial cases still in

Many prosecutor,s b 
th policy. 

at sPouse abuse is not elieve serious or wid 
invOlving family espread and view 

members ' 
"d' or Intimates as 

cases 
1 st urbance s. " 

, Most prosecutors 
" , 
mlnor disPutes" or 

vlolence cases wh enever 
aVoid 

Possible. 8 
filing charges 

in family 
Throughout the 

legal system, 
the family , sacred entity. , as, a st b a Ie socia.! 

1S treated as a 
unit which or at least left ' must be , undlsturbed.9 

tion, v' 1 
V' lewed through 

10,ence within 
families is ' , 

mlnlmized 

preserved 
th' Is preconcep_ 

part of lif e. 

disrupt' , lon, a normal 

Frank Miller, a 

and treated as 
a minOr 

former pr 
cut' osecutor lon Were to b ' argues th t ., e commenced ' a "if , ln every prose-
hUsband struck h' , case in which 

, lS wlfe, th a drunken , •• • e ch ' 
additional strain . argl ng 

on an Inevitably 
Some commentators 

, Who view family 
or PsychOlogical 

problems, believe 

deci ' SlOn would 
Place a,n 

Continuing 
, relationship."IO 

Vlolence 
as caused b 

y POverty 
that crim' Inal a t' c lon will 
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worsen the economic plight of the parties, or at best will be an 

i,rrelevant remedy for a' basically in;terpersona;l prob1em.!1 

Some prosecutors are dIsinclined to prosecute batterers 

because they believe that the violence Is usually provoked by 

the victims. In explaining the minimal number of charges filed 

for spouse assault, one author states that "in some cases the 

detective may deter~ine that the infraction was minor and that 

both parties were equally guilty •••• this norma111 is the result 

when a husband has assaulted his wife but the injury is not 

serious and it appears that there was "good cause", for him ,to do 

so.12 'I'his assumption that the victim probably provoked ,her 

abuser para1iels outdated psychological literature' in which" 
!I, 

women victims of domestic violence are characterized as: maso-

chistic. 13 

For centuries prosecutors have assumed that domestic abuse 

is a mi~or'problem# that for a man to strike his wife Is a legiti

mate exercise of'his a~thoiity to discipline her, that women 

provoke the beatings they~eceive, or tha~ they enjoy them. The 

vitality of this tradition is one barrier to effectiv,e criminal 

intervention in violent families. 
o 

CASE ATTRITION AND OTHER PROBLEMS 

Traditional attitudes toward crime and family life that 

lead prosecutors to regard spouse abuse as outside of their 

jurisdiction are reinforced by negative experience in prosecuting 

spouse abuse cases. The prosecutor views a case from the point 

of view of its legal viabi1ity# and is concerned with the avail-

.... _--.. _-_ .... - - . __ ._---.....•• 
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ability of the CO~lainant, other witnesses, and tangible evid~~ce. 
of the crime. In sPouse abUse cases, witnesses and eViden,!:e are 

often less available than in stranger-to-stranger cases 6ecause 

Police rarely make arrests, file reports, or thoroughly investi.,. 
gate sPOuse abuse cases. 

,The biggest problem reported by prosecutors is that victims 

~f abuse who initial~ express interest in filing charges chapge 

their minds by the time of the arraignment or the preliminary 

hearing. A study of post-arrest procedure in the District of 

Columbia found that witness problems accounted for dismi.ssal of 

43 percent of the cases involving family members and 17 perpent 

of the cases inVOlving stran~rs.14 In examining reasons for 

dismissal of felony cases, the Vera 'Institute of Justice found 

that of the cases dismissed, victim noncooperation Was the stated 

cause of dismissal in 92 percent of the prior relationship 

case ... 15 Several prosecutors interviewed for the CWPS study 

reported that approximately 80 percent of dO~stic cases in 

which charges are filed are dismissed prior to di~osition.~6 
They 'all reported that caSes were dropped because the victim 

regues.ted dismissal or else failed to appear for a meeting with 
the prOsecutor or for a court hearing. 

Victims of abuse drop charges or fail to show up in court 

for a variety of reasons, including ignorance about the justice 

\ \ ~stem. fear of; or e~tional attachment to the abuser, and in

convenience. li'rank Cannavale, an expert on crime Victims, found 

that 28· percent of 922 Witnesses Surveyed expressed fe,ar of 

retaliation by the defendant if they pursued criminal action. 

o 

19-

o ' 

d t 'hat ~[w]itnesses in He note, defendants known caseS involving 

f' pr i s~n than • , t d more ,fear ()_.,re " 
to them In<llca e. if ,.~ . , .' , . trict, attorney 

S · 'h'" an asslstant dlS '" "17 Nancy el , , , wa
s a stranger. ~ h' If 'of ,the V1ct1ms 

when the defendant 

Cali"fornia, observe in Santa Barbara, d that a , ': 

of abuse who came to her office to drop companied chargeswereac ' 

h d threaten~d them b' their abusers, who,' a , 
Y , 18 

with further abuse 

h' dropped charges. unless t. ey 

Many' V'l'c,tims drop charges t hey do not understand because 

no informa-d receive little or ' tice system, an 
the criminal JUS . _ . l'kely conseguences 

the process or the 1, '19 tion about the~teps in or the court. 
'ther the prosecutor 

l 

O'f crl'mina1 aC,tion from 81 . 1 that 

goes to tr1a , that every criminal case 
Many 'victims think to rigorous interro-

testify and subjected 
they will be reguired to convicted he will 
gation on the stand, and that if the abuser is 

, '1 sentence. be given a lengthy )a1 

, no position Prosecutors are ln battered women the to give '~ 

attention and the they are under . h need because informat10n t ey , 

. d to focus thelr tra1ne' d ressure and are 
tremendou,s, Q,aseloa p , tim's needs. 

. , , and not on the V1C att
ention on proving the case, b,lished a victim/ 

'ation esta Attorneys ASSOC1 , 
District . d that .prosecutors 

they conclude 

-The National 

. tance program because witness aSS1S '. . I 

are ill-e"quippe d'l and have litt e d to han e, " . (' n the informat10n 0 , 

very real problems of 't esses victims and Wl n h ,whom they must wit 

deal. .. 20 

often suggest Prosecutors 

charges is that the victim and 

victims drop that the only reason 

. have reconciled, that the abuser 

), , 

~, ' 
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once "passions have coole,d" the impulse to retaliate disappears, 

and the relationship returns to "normal." 
Reconciliation \lnqQubt-

edly accounts for some withdrawal of charges by victims of abuse. 

Lenore Walker suggests that after an acute battering incident, 

there is a period of "loving respite" between the abuser ~Qd 
victim, during which the abuser is genuinely affectionate and 

apologetic.
2l 

While many battered women are highly motivated 

to get help in stopping the violence immediately after an incident, 

Some victims may later accept their mates' apologies and promises 

never to hit them again and withdraw from prosecution. 

Another reason for withdrawal of charges is delay and in
convenience. 

Cannavale found that 619 out of 922 witnesses re-

ported that their cases had been postponed, and oVer 50 Percent 

said there had been more than one postponement. 22 Marie 8egar~, 
a paralegal with women Against Abuse who works in the Philadelphia 

District Attorney's Office,believes that the primary reasons why 

victims O~abuse dr~ charges are that too much time would be 

lost £rom work or that child care would have to be arranpa for 

too'manycoIJrt appearances.23 When a case takes months "to proCess, 

the Vi~til.i,may lose confidence that the system has anything to 
offer her. 

She comes to court because of immediate danger and 
trauma, and needs immediate protection. 

Anoth~r reason for case attrition in nonstranger cases 

is that pros~cutors anticipate the Withdrawal of complaining 

witnesses who know their assailants, and they discourage women 

from filing charges or following through With prosecution. 

~searchers fOUnd i~ one study that victims are less iikely 

Domestic ,Violence 
Victim 

Alternatives 
, n a alnst another Is a crime. 

Physical abuse by one ~:oOf ~eattle. there are lSeveral 
In King County and the Z! In the problems of abused 
programs Which speclall ff r both legal and social ser. women. These programs 0 e., 
vice assistance. 

Emergency 
"ed or physically abused, call 911 

II you are physically th~ea~~, City oi Seattle, 0(,344.4080 lor 
for assaults occurring In t t Be sure to give your name, 
assaults occurring in Klni, co~t"y~'u need medical assistance, address and phor19num er. , , 
say so, 

When the police arrive: . 
. the situation, and il the situation 

• The polic;e Will tryt t~~ya I~ay make an arrest. , ' justifies an arres , , 

u may be required to give a • II the police make an arres,t, ~o and you ~III be expected to 
statement to them at tbat .tlm urt If the case results in a trial. 
testify againstthat person In co , ~ 

till haVe char~s,pressed 
• If no arresl is mad~i t~O~~~~ 6rsherifl are C;i\iif~,\Ind you 

against the .person. fie I charges later, ask theo?{otllke a 
think you may want to Ie,:, ' 
report at the scene, 

,"erson enters anoth~r:~erson's 
Trespass: Occurs w~en a p , insinanotherpersqnshome 
home without permission. or r~~~ askshim/her to ,Ieax.~'l" 
after the owner or person re ,;~:~: 

~, , ' t;i~oguage, a~d addilional poss,i~I,6 ,Fllmlnal ;, , 'See slale law or city code lor e,xac " 

charges. ", 

Types;of Civil Actions: 

do not need a restraining order \0 ,::~ Restraining Order: You , t the person who assaults or 
press criminClI cha~ges agalOs n is your husband or Wife. You 
menaces you eVen If, thaI pers~ ou are married and want. to 
may need a restra!nlng order If ~ me, Potrce may enforce a 
keep your spouse outwo~e~°:he ~rde;states on its f\'ice that 
restraining °h

rder 
°dnlrYIS a criminal offense. ','" Violation of t e or e " 

" , ,,', ISIt aratlon:Apers.on whO Is 
Dissolution (DlvorcC!) or !-eg.~ 'f~r dissolution (divorce) or 
legally marri~d may file a petl Ion " 

legal separation" , ',' ," . • " 

hlid may file a petltl~n for 
Child Custody: A person w~thd ~oc the parent of the Child, " 
custody ilsha/he is not marne , " " 

' ,'.0 'eAbused Women's Project CIt 
For legal' assistance, • call ~~4.5911 I, 9:0q CI.m. to ,4:30 ,p.m, 
Evergreen Legal Services., , , 
weekdays. 

Social Service Options 
, , 'I ,coum~el!rig, treatment. ()' <' Assistance 10- Il)gal matters, famllg,speClallzedcoUnSehng 

alcoholism, mental health co:::~~I~i6Ient shelters lor ~omen 
lor persons who want to ~top I. ussiQ~ of, community reo 
and, children; home ViS'ISdf~~h~~s~ervlcesareavaiiableli :r~e 
soUrces and medla\ion, an '" e'can provide services 10 
organizationsli!!led otJ'thedne~t~~1I be Clbleto reff!r you 10 
their respective areas, an eac", ' , 
other relevant services. 

~ . 

. e re ort taken at the scene 
(a) In the city of Seattle: A POI~owaeer, if norepo!1 is tak~n, 

can strengthen your ca~~, In· Person complaints, ,!hlrd 
you may ":lake a re~o 'Id?ng or at your local precinct. 
floor, Public Safety UI 0 ~o our local district court to 

(b) In King County; You must g s rXade and the assault was 
press charges If no arre~t wa

by 
the sheriff deputy at the 

not severe. A report ta en , 
Scene can help your case, 

t ke a report if a complaint 
• If the police ~akbe an arr~!, ~,' ~ t!Slify against the person if 'Isfiled, you Will e ex~ec 

the case comes to tnal. 

Shelter Care 
, D Clinic at 524-7404, Ii For referral to shelter care, call Open oor 

24 hours a day, 7 days a week. 

Legal Remedies 
an and wish to press charg~s or 

If you are an abused WOIT1 ' ve taken a report in the City of 
follow through after the police h~ Womjln's Project at, Ever. 
Seattle, call eilh~r thet~~~~~911 or the Ba,ttered Women's 
green Legal ~ervlces al C'ty Attorney's Office at 625.2119. I~ 
Advocate at the Seatt e. I h County call Evergreen Lega the assault took place In t e , 
Services at 464-5911. 

Types of CriminaICharges:* , 
n'l'n'Jures another intentionally or reckless·, Assault: One perso " , 

Iy. I s 
.', e erson Intentionally p ac~ 

Menacing: By physical actfon, onar~fimminent serious bodily 
or att~mpts, to place a~doth;r I~tlf: this is considered, assilult.) injury or death., (Outsle ea , 

Phcme: 

Legil Services . 
Evergreen ';' 'd Women's Project , 
Ask For: , Abuse 1'0 4'30 P m. weekdays . . "9:00 a.m. . , 

" Hours.. 464.5911 Phone. " 

eel 'women'. Support Network The Abus " G' Y 
, Karen or ,IOn d A~k For: 9'00 a ... ,. to ~:OO p.m. week ays Hours: "", , 

Phone: 522-7039 

Crisis Clinic;; 
Hours: ii 

/I' 

days a week 24 hour!! a day, seven 
325·5550 Phone: il 

,( ) 

Open DoortCnnlc (Sh~t': R~~~~helter .Referral 
Ask for: ,:" A24buhsOeurs aO~ay, sellen days a week Hours' 'I , 

Phon~: ,,' 524.7404 

, , 's Office ,0 

' Seattle CI~y AttOJn::red Women's Advocate 
ASkF~r; 8~, a.m. to 5:00 p.m. weekdays 
How

s
• 625.21 19 Ph0l!B: , " ' 

d I~ part by a grant :~om the, L!.S., The preparalion 01 this brochure was al~; AssTstance AdmInistration and the 
O~p8rtment 01 Justice Law Enlorcem1e Office pursuant to Title I 01 Public ~~~ 
W8shingloo Slale Law an<j J~stlce P~~t;; not,' n~ssarilY' represent the 01f'C'8 
9035hYIews ,S!aled,Jt'~ !h6:.~:nt 01 Justice. 
positiQfl or polIC,es ° e , , 

,,' , T ': " " 'res' ond to domestic ,calis. VICTIM INFORMAT~ON L~FLEhureto bdttef~d women when they,; P , The Seattle police gIve thIS broc " , . 

Ir:\ 
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to Cooperate in prosecution 
will if the prosecutor believes' 

not cooperate.24 

Family violence cases 
there are are difficult to prosecute. Oft ' 

no witnesses·~n 
except perhaps the children of the"part"'e _ 

There may be little or , . l.~._ 

no evidence of the 
the victim did not get crime charged, because' 

immediate d 
one took photos of me ical attention, becau.seno 

the injuries, 
d' and because bruises may have' 

lsappeared by the time 
the victim goes to 

court. Police reports 
are often inadequate or 

nonexi stent. These fact . 
pro.secutors' relu t ors Increase 

c ance to press charges, 
hood of conviction in and redu~ethe lik~li~ 

cases which are brought to '. 
Most prosecutors trial. 

rarely have 
an opportunity to take a 

domestic ilviOlence ,case to trial. 
",,:yet another layer f Those who do report present 

o . practical probl 
~in court' ems. The ba t ter ' . . '. 
II . looking respectable, er may appe~.r 

confident 
deny the occurr' ' and collected.· H. e '.m.a· y . . . ence of the 

alleged incident 
victim ~as injured beca.llse and urge that the 

she was d 
li~ersand runk or took too 

fell down the stairs many' tranqui-
or ran into d 

He may' claim that at the, a . oor. 
. . time of the all 

vIctIm became hyst . eged assault th 
erlcal or ViOlent d e 

th
' , . an had t 

. rough the use of f 0 be restrained 
. ' " orce. ". Some battere.rs c' lal'm tha't 
withwhlch they were charged occurred." . the assaults 
a rna t 'k .... , . '. aCCIdentally • . . noothestand ' In one ,"','. ase·. and explained th . ~, 
bl ',' at hIS mate 
(jack eyes ,bile day w'h" e n received ·.·t'wo , he was t s retching and 

she ran into hi ; s extellded fists~,' 

Where the proof" . of ~uilt t6rns on 
the cre~ibili ty' 

of wit-

.j ',/1 .1' 

'T * 0 ~ ;,.!-

~ti~~~~~~~!occ~~~~.~~~ .. 'i'i-_}~"i;,.~:':i7 
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nesses, this patterl1 of 'denial can pose a substantial problem 

for the p:trosecution. TheprQolemrnay be more acute if the victim 

takesthes;tahd and is so frightened that she .becomes unable to 

speak or to' give, coherent testimony ., 
":;1 

A third set pf obstacles to prosecution of spouseabu~e cases 
6 

relates to fiscal artd practical constraints on the court system 

and the prosecutor's office to keep the caseload down, and to 
. c 

focus on crimes designated as prioriti~s. Irt part because of 

their numbers, and in part because of the. attitudinal problems 
,) 

discussed earlier, family violence cases are usually rated as 

the lowest. priority. This perspective is articulated in a 

report on felony prosecutiort in New York: 

Judges and prosecutors recognized that in many cases con~ 
viction and prison sentences are inappropriate responses. 
Bec~use our society has not found adequate alternatives 
to arrest and Cldjudicatibn for coping with iriterpersqnal. 
ariger publicly expressed, we pay a price ••• o The congestion 
and drain on resources caused by an excessive number of 
such cases in the cou-rts weakens the ability of the criminal 
justice system too deal quickly and decisively with"real" 
felons. 25 

Another commentator remarks that nif charging occurred in all 

of these cases, officials believe that an inordinate amount of re

sourceswould·be expended in' attempting to control infractions of 

a relatively minor nature.n~6 

The caseload in .most prosecutor's offices is overwhelming, and 

does not permit staff to spend extra time with reluctant victims 

in order to ~ncourage cooperation with pros~cutors. Priorities 

may be set based· not on the seriousness of the crime charged or the 

likelihood of recurrence if no action is taken, but on the likeli

hood of conviction and potential benefit to the prosecutor's 
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career. 

The preceding discus ' Slon 
violence shows that the 

of obstacles to • 
prosecutl.on of family 

not intrin ' ' 
Slcally impQssible tq 

cases are 
prosecute sUccessfully b t 

u rather that success 
of a wide array of t ' 

~ a tltudinal, 
blems. practical, and 

is urUikeely becau,se: 

insti tutio~,alpro_;' 

if ,? 

RESEARCH ON C 
ASE PROCESSING 

Recent t d' s u les show that 
in the criminal' , JUstlce 

at each stage of 

system, the numbe 
case processing 

cases drops dramatically. r of domestic abuse 

In most cases the f' 
b t lrst criminal ju Stl' ce 

a tered woman, agency that a contacts lS a P l' 
abuse cases comprl'se 0 lce department. Th ',J 

ough farni ly' a SUbstantial 
research ind' percentage f 

~cates that 0 Police work;,,27 
polic~ respond' 

rarely file reports on ' lng to domestic calls 
lncidents of 

rarely make arrests. sPouse abuse, and 
A survey f even more 

i K . 0 spoUsal ' 
n entucky conducted in 1979 b vlolence against 

y Lou' women 
reports that ten lS Harris and 

percent of th Associates 
e women ' 

lnterviewed h 
hUsbands dur' ad experienced 

Th lng the 

some violence f 
rOIl) their 

months. 
e police had b een called in 1 

preceding twelve 
these cases.'28 ess than 

Of 155 Police' one tenth of 
's ' offlcers ' 
ln an,Di~go County, 83 p 1nterviewed for 

~ , ercent stated a stUdy 
for fewer than 20' that they f'l 

percent of the ,1 ed reports 
I Cl domestic n eve land Oh', calls 

, 10, dUrlng a ' 
" ,nlne-mOnth 

police received, period 
approxlmately 15000 

they answered. 29 

in 1979, the 
R ' , domest' 
eports were fi,led"o 1e viole 

~' n 100 of these nce calls. 
calls, and 

arrests Were 
made 

:r 

't\>;;fI!Ii~:;"'~~ '" 
,. "",,_,.,(.1 ;~t~~~ .. ,-~.~~~~~~~:.:_:,~,~ 

I ' . , " . " , 
r ' , 

,~,; 1;$ .• " 
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"II """ in 4,60 cas~s.30 ,These figures may reJlecta highe~l I!than average 

',rate., of arrests ernd reporting because Ohio has new lfgislation 

! allow~ng pOli,~e to make warrantless arrests in misd+eanor 

, domestic abuse, cases. \1 
~~ J 

Many times abusers are not arrested even where rthe violence 

is so '~e,rious that a homicide may be imminent. In ariqlyzing 

homicides against,family members in Kansas City in 1977, the 

Polipe Foundation found that in 85 percent of the cases, the 

police had been summoned to the residence at least once 

before, and in :5& "percent of the cases the police had been 

called to the home of the victim five or more times before 

the killing. 3l In arecen,t case, a Washington, D.C. woman was 

acquitted of murder charges based on a self-defense argument. 

The defense introduced evidence that the police dispatcher had 

recorded 13 calls to the residence in the 9 months ~efore the 

homicide; several of the responding officers testified for the 

defense. 32 

Several recent studies have examined factors that deter-

mine when police will make arrests. Police often i,mpose a 
': 

higher standard of~robable cause to arrest in spouse ab~se 

cases than on stranger cases. Injuries which would be grounds 

for arrest of a stranger assailant are often found insufficient 

to justify arresting a man who beats his wife or girlfriend. 
I: ' 

Examining" cases in whic~.i the New York City police made felony 
il 

assault arrests, the Velca Institute of Justice fou;nd that there 
1; 

II 
was a smaller percentage 

" II 
of arrests based on mino~ injuries 

j ~ 
Ii 

("injury requiring som~ medical attention, stitchErs, or hospitali-

~-.--'----
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zation") l' n cases 

where the parties 

46 percent of 

Where the parties had a 
prior 'relatiofi$hip tba' n' 

were strangers. Serious injury , 
the cases in which wa~ present in 

ties had some ' an arrest was made d' prlor relat' , ' an, the par-
lonshlp, but ' 

stranger cases.33 G' ln only 33 percent 
lven that pol' 

of the 

report that most 'd ' ; cases involve " , lce 
lnJurles not serious 

omestlc 

arrest, this finding 
suggests 

enough to justif'y', ,'m'ak' 
~ng an 

that police inJ'ur' les to ju stify required more serious 

130 

arrest in 
In a r ecent stUdy by the 

non stranger 

police officers in 

cases. 

~olice Executive 
17 p l' Research Forum, 

o lce agencies in var' 
order of import ,,' 10US parts of the country ranked in 

lead them n t o to 
Rnce a l' , 1st of fa t make an a" ' c ors that might 

~rest. Factors l' 
are 1 i sted bel ," 1 sted a ow, Wl th the s most impor-
each. f percentage 

tant 

actor as important in of officers who identi-

• RefUsal, of ' a deci sion 

fied 

• 
• 
• 

• 
• 

Vlctim ~ not to arrest. 
'-0 press 

Charges (92%) Victims' tend ency to d rop charges 
Lack of se ' rlOUs injury (70%) 

Availability 
alte of effect' 

(72%) 

rnatives (65%) lve SOCial service 
CommiSSion of a 

miSdemeanor 
PartiCipant's f' lrst 

(56% ) 

and civil 

Frequent calls f 
rom househOld 

encounter with 
the Police (50%) 

No Use of a weapon (48%)34 
for Police 

aSSistance 

1,I,In a cross ' " ,-C,lty comparison 

(49%) 

Institute f 
\ ,or, Law and Social 

of felony case 
R prOCeSSing, the 

e search (INSL 
only a \'Ifew of the , cases 

AW) re 

officerl~ and 
I~ 

reported to th Ported that 
e pros 

private citize ecutor by " ,ns resulted l' Police 
Where th\? 

n f'l' 
parties to an a 1 lng of Charges. 

ssault caSe "'-
_"ere ma'rried Or 

intimate , 

!fr~ 

27 

prosecu.tors were less likely to file charges tpan where the 

parties were strangers. 35 

Many of. the domestic violence cases that reach the 9 prosecu'" 

tors'office have be,enscreene'd by the police and" j.udged to be 
",j/ . 

seriouS. "Even so, most family violencecas~s~handled by prosecu-,I, .' 

1,/ 

tor's offices are rejected before chargee are filed or dropped 

prior to trial. 

In the District of Columbia in 1972, according to Kristen 

Williams of INSLAW, assault cases "had the highest rates of 

attrition at screeni!1g and subsequent stages ",of processing. II, 

Seventy~five'percent of these cases involved familymembers~ 

friends,"; or acquaintances. Prosecutors declined to file charges 

in 39:percent of the simple assault cases in which an arrest had 
o 

been made and in 30 percent of the arrests for felony assault. 36 ,,'~ 

The INSLAW study also reports that of the assault cases in which 

an arrest was made, 45 percent of those charged were dismissed 

by the prosecutor. 37 

The percentage of convictions in intrafamily cases which 

are prosecuted to disposition is, again, disprqportionately 

low compared to the rate of conviction for assault charges in 
.' 

cases in which the parties are strangers. According to Brian 

Forst at INSLAW ,'''Conviction rates in stranger-to-stranger violent 

offenses other than robbery in the Distric~ of Columbia are, on 

the whole, nearly twi6e as large as they are in the intiafamily 

violent episodes.,,3S, In 1974, in the District of Columbia, 31 

percent of arrests for aggravated assault involvinq strangers 
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resulted in conviction, but 

aggravated assault 
resulted 

only 18 percent of the 
, . arres.ts for 

Of arrests made for 
simple 

In conviction '.' . '. '. . 
·In 1ntrafamily. 

c~Ses. 
assault 31 

cases and 8 percent of t ' percent of the stranger 
he intrC'lfam1'1'y tion.39 cases . 

reSulted inconvic-

The 1977 Vera study 
of felony . 

duced a similar prosecutioQ in N 
finding. Of the ew York pro-

c ' felony onVlctions (on arrests in th 
any charge) were '. . e sample, 

case ' . Obtained ' 
s Invol ving strangers b t . In71 Percent of the 

, , u In onl 
In which thepartl'es h y 46 percent of t~ 

. ad Some Pr' l~e ca ses .. 
of lor reI conviction for ationship.40 

prior r 1 The rate 
V e ationship 
. era study than 
, in the INS LAW st 
~nclusion in th Udy. 

cases Was h' h ' 19 er ~n the 
(This c 1 

au d reflect the e Vera stUdy of not 
and acquaintances; 

it might 
only family 

also b members but friends 
sample in the Vera 

study. ) 

Where convictions 

e related 
to the much small~r 

are obtained ' 
penalties imposed are I' In family v' 1 

Ighter than th ' 10 enCe cases, the 
The Vera study t OSe ImpOsed ' 

Sates that of the In stranger cases~ 
in the sample, felony assault 

5 percent of those i, arrests included 
sentences of" '.' nVOlVlng . . OVer one strange 

year in jail rs resulted in 
parties with . None of 

a prior relationship , those involving. 
one year.41 . recelved jail 

sentences of . over 
The studies jUst 

d i scu Ssed Were 
examined d' ff . 

. 1 er~nt criminal 
ci ties~ 

used different 

gOal the 

conducted ' In s 
justice agen ' eVeral 

research technfques. 

ing'of information on 
While 

Cles, and 
none had as a ' 

prlmary 
domesti·c ''''viole gather .... nce, each 

n neverthel 
onstrangers or fa' c ess found 

that ca ses involving 

'0 . mlly m~mbers 
are dropped 
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from the criminal ju~~ice system at~much higher rate than 
. I) 

stranger cases. ThLspattern suggests that in most places' 

prosecution is seldom an available remedy for battered women. 

1. Straus, Wife Beating: How Common and Why? 2 VICTIMOLQGY 
443 (1977-1978); see M •. SCHULMAN, A SURVEY OF SPOUS1\.L 
VIOLENCE AGAINST WOMEN IN KENTUCKY (1979) (on file at the 
Center for t'lomen Policy Studies). . 

2. One poignant example of the role of institutions in perpet
uating family' violence is thato'f. hospitals that routinely 
distribute sedatives to women vltiO complain of abuse. The 
sedation makes it less likely that the victim will take any 
action to protect herself from subsequent abuse. See E. STARK, 
A. FLITCRAFT, 'et al., WIFE ABUSE IN. THE MEDICAL SETTING: AN 
INTRODUCTION FOR HEALTH PERSONNEL. ,;.,(1981) (on file at the 
Center for Women Policy Studies). . 

3. Blum. Draft Memorandum 6n Prosecutorial Discretion (1980) ~ 
(available from the National Center on Women and Family Law). 

. . '. .. \ Prosecutors have been sued by battered women several tii'nes. . 

In October 1980, for example, a lawsuit was filed against 
prosecutors Bnd police in Texas on behalf of ~he surviving 
children of two batt.ered women who were killed by their . 
husbands. The complaint, based on the Texas. Wrongful Dealth 
Act and on 42 U.S.C. S 1983, ~lleged that the women's deaths 
were proximately caused by the ·failureof police and prosecu
tors to take action on repeated requests for assistance. 
One decendent had present.ed a prosecutor with photographs of 
injuries' she had suffered as a result of her husband's beat
ings, and the prosecutor had refused to take action. The 
other decendent had presented the prosecutOr with a written 
death threat she h~d received in the mail, and he advised 
her that the DA's office could or would do nothing. She was 
killed by her husband the next day. PlaintiffsOriginal 
Petition, Miller v. Curry, No. 17-62842-80 (Dist. Ct.; 
Tarraut County Tax, filed September 15, 1980). . 

The 'trial judge dismissed the complaint on grounds ofprosecu
tortal immuni ty; the case is now on appeal. Telephone" inter
view with Pat Clark, attorney for Plaintiffs, (August.19, 1~81). 

4. Eisenberg and Micklow, The Assaulted Wife: Catch-22 R~
visited,. 3 WOMEN'S RIGHTS LAW REPORTER 138 (1977); Bradley 
v. State, 2 Miss. 156, 158 (1 Walkerl~24). 
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Id.; see R. DOBAS 
A CASE AGAINST Hand R. DOBASH 
~leck, Wife Bea~~~ P~TRI~RCHY 48':6~I~r~~~E) AGAINST WIVES: 

ICTIMOLOGY 60 71 In Nlneteenth C· • .. 
'(1979) entur Amer' • lca, 4 

E.g., F. MILLER P 
SUSPECT WITH CRIMER026SECUTION: 

7 (1969). THE DECISION TO CHARGE A 
DOBASH , supra note 5 , at 7. 
MILLER, 

supr~ note 

H. SUBIN C 
(1973). ' RIMINAL 

8, at 267. 

JUSTICE IN 
THE METROPOLITAN. 

12. MILLER, SUpra note 8 
COUR';I? 56-57 

1 ' at 269. 
3. ~., Snel' 

Interactio~' et al., The Wif 
, 11 ARCHIVES OF ebeater's Wif 

14.. B GENEDIIL e: A Stud ·f • FORST, et al ~ PSYCHIATRY 0 . Fa_il 
(available ir-" WHAT HAPPENS 107 (1964). 

om the Institut AFTER ARRES 
15. VERA INSTITUTE' . e for La\'l and ~? . 28 (1977) 

AND DISPOSI OF JOSTICE F oC1a1 Researob). 
Field and FrION IN NEW YORK ~LONY ARRESTS_ 
Neither Just 71d , Marital ViOlITY'S COURTS' 31 TH(EIR PROSECUTION 
=-~~=-~~ll£c~e~No£r~P~e~a~c~e 42ence and the C . ~977). See· 

16. Prosecutors i . -' SOCIAL SERVIC~J.mJ.nal Pro"CeSs: ' 
California' nd Phlladelphia P REVIEW 2 (1973) 

17. 

18. 

19. 

20. 

21. 

.80 percent 'o~n ,!acksonvill~ ennsY1vania - '. • 
d~sm~ssed prio;he'cr~minal cha~lorid~ rep~r~a~ln County, 
d~smJ.ssal or faiioddlSPOsition 5: s flIed in do~at ~pproxilnately 
wlth the prosecu e to appear fo cause the vi 7stlc cases are 
caution since th tor • These figu r a COurt heac~J.m requested 
~;e~hdataon cas:Ya~~~i~~timateSr::d:h?Uld ber~~~w~~ a,meeting 
. .. e prosecut' l,on. Th ln offi WJ.th 
attrition. . ors attitudes th:~ may be a c~:s Which do nOt 

of the actua~rer reflection 
rate of case' 

F.CANNAVALE, JR., rAITNESS . 
. COOPERATION 

N. Sieh, Famil . 
(unpublished Vlolence: 
StudiesJ. paper ,on file 

CANNAVALE: , 
Id. at 16. 

Supra note 1%, at 88-89. 

L. WALKER, THE BATTERED WOMAN 
65-70 (1979). 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30 •. 

'.1 

31. 

32. 

33. 

34. 

35. 

36. 

- .31"::: 

CANNAVALE,supra.. note 17,·a t 51. 

Interview with Marie Hegarty, paralegal with Women Against Abuse 
in Philadelphia (Nov. 1, 1979). 

CANNAVALE ,supra note 17, at 87-910 . 

VERA INSTITUTEOE' JUSTICE', supra note 15, at xv; ~MILLER, 
supra note 8, at 267. 

Skolnick, Social Control· in' the '.Adversary System.," 11 JOURNAL 
OF CONFLICT RESOLUTION 52, 57-58 (1967). 

Parnas, police Discretion and Diversion of Incidents of 
Family-Violence, 36 LAW AND CONTEMPORARY PROBLE.MS 539, 540 ~ 
n. 1 (1971). 

M. SCIlULMAN,A SURVEY: OF SP0USAL VIOLENCE AGAINST WOMEN IN 
KENTUCKY 13 (1979) (on file .at the Center for Women Policy 
Studies) •. 

S. PENNELL, PRELIMINARY EVALUATION:· . SOCIAL ASSAULT PROJECTS 
54 (1980) (available fi;-oll),';'~it;he Comprehensive Planning Organi
zation, San piego,CA) ~ - '-'~, 

OHIO ATTORNEY GENERAL, THE OHIO REPORT O~ DOMESTIC VIOLENCE 
1979, 71; interview with Grace Kilbane, Director of the 
Cleveland Witness/Victim Assistance Program, in Cleveland, 
Ohio (Jan. ~5, 1981). . 

M.WILT, et al., DOMESTIC VIOLENCE AND THE POLICE 14 (1977). 
Calls to the residehcemay not be entirely contiguous with 
battering cases because the calls were listed by address and 
not by the type ,of incident. 

Mann, Spouse Abuse~~ A Problem that Cries for Answers; 'rHE 
WASHINGTON POST CI (May 13, 1981). 

VERA INSTITUTE OFJUSTICE,·supra note 15, at 9 (1977). 

N. LOVr'NG,RESPONOING TO SPOUSE ABUSE AND WIFE BEATING: A 
GUIDE FOR POLICE 42 (1980) (available from the policeExecu~ 
tive{'Research Forum) • 

K. BROSt, A CROSS-CITY COMPARISON·OE' FELONY CASE PROCESSING 
12 (1979) (available from the Institute for Law and sociat ' 
Research). . 

K. WILL:E'AMS, THE RO.LE' OF THE VICTIM IN THE PIWSECUTION OF 
VIOnENT CRI.MES 24 (1978) (available from the Institute for 
Law and Social 'Research). The'se figures are based on ~xami-
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nation of 2686 at 41 aSsault • cases brought by police i.o'l973. 

Id. at 24 . 
FORST, Supra note 14, at 26. 

.!..£. at 27. 

'(ERA INSTITUTE 
l:r;cluded a tota~Fo~USTICE, supra 
wlth prior relation 6? cases, of 

ShlPS, and 21 

, '.'~ 

note 15 
~hich 46 
lnvolved 

\) 

. , .~ 

, D, CHAPTER TWO 

, ,~ REDUCING 'CASE ATTRITION 

A prima,ry cao"se of case, attritiono in family violence cases 

is thatprpsecutot"s,oftenunintentionallY, discourage victims 

rfrom following through with prosecution. The complaining witness 

is often made to feel personally responsible '?for the prosecution 

of the case and for whatever penalty is ultimately imposed. She 

" usually aoe's not receive adequate -, information about the criminal 

justice system or about how to pr:(:rt.ect' herself while charges are 

pending. 

Most prosecutors discourage battered women from filing 

charges and freely permit ambivalent victims to back out after 

charges have been filed because they perceive that domestic vio-

lence cases involve only minor disputes which are impossible to 

prosecute successfully. BeCaU,se other cases are easier to prose

cute and are believed to be more serious, prosecutors try not to 

waste time on domestic cases. Many prosecutors al~o take the po

sitionthat criminal action may jeop~rdize fa~ily relationships, 

C!.nd that the, fami.ly is a sacred institution to be preserved at 
~J ", 

all costs. 

A handful of ~r~secutors around the country have made spouse 

a.buse cases apriClI'lty and have been aggressively prosecu.ting 

cases involving intjma~e~: Urging that too ,many homicides occur 
, " 

between mates,pt"osecutors inSeabtle, Santa Barbara, Los Angeles, 

Philadelphia" and westch~ster County, Ne;w York have examined 

reasons whyba1=;t~,red wbmen frequently drop charges, and have 

-33-
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adopted proced.ure"s to reduce pressures 
Recognizing the ' , on the complainant. 

vlctlIn's ambi valence ~ Ii l ,,", " , 
the pre ssure on the ' , aboutpro$ecution 

vlctlm to withdraw th ," ' , 
to relieve the " ese pros~cutors 

complainant of 
D responsibility' f,or f""I"" 
omestic violence 1,l;ng cha'rges. 

programs in th 
SPOUse abuse as ese prosecutors' off',:" " 

a crime against the 1ces tre~t 
prosecutor, not th state, and a sseJ:'ttba,' ,",t' th','e:' 

e victim ' 
In addition ' lS responsible for 

, the prosecutors 
battered " have examined the 

women flle charges 
rea S(i)\~swhy 

wha t they want f ,'" criminal court 
looked at 

, ' rom 
-- and have set 

pond with those of the 
goals for prosecution that'; ," '" Co~res.;.. 

complainant 
These programs have • 

been effect' 
tiona In 1979 in lve 

Santa Barb ara, the 
in reducing, caseattri:'" " 

rate of v" " ,,'," lct1m cooperation 

was 92 percent.l (Victim 
Were not d ' ismissed b ' 

or on he ased 
A 1 r refusal 

nge es, less than 10 to test'f percent 1 y.) In Los 
as m" d of the famil " 

, lS emeanors are d Y vlolence ismissed because of " cases charged 
In the Philadelphia o. ' ,Vlctim n xstrict Att' oncooperation~2 
" " ' orney's Of 
ln spouSe abuse c" fice c ases was reduced to 2 ' ase attrition 

In, Westchester County, New York d' 0 Percent during 1980 3' 

1980, only 25 percent " ' Ur1ng a six-month • 
of the compla ", , ', period in 

violence caSes 'h ,lnlng Witnesse I 

Wl.t drew charges prior to" s 1n family 
Seattle, d', "I dlSPOS't' url.ng a two-year ,', 1, 10n.4 

, , "perlod, only 34 In, 
famlly violence, c ' ' " ,percent 

'i ' ases l.n wbich charges 

, acquittals because th' , , ,e vlctlm refused 

in cases in which charges were filed 
cooperation means that charges 

request of the victim 

of the 1116 
were filed 

resulted in 
to participate.5 
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These,r,ates,ar~c impressive compar.ed with:tQosereported , 

by otherpr.osecll,tors.Fqre~arfiple, inJacksonvill~.: Florida" 

the oistrictilAttorneY'sOfficeestimatesthat SO,percent of, 

the complainants in spouse abuse case,s drop charges prior to 
, ",D"",: 

disPosit1on.6 In Marin County ,californ:i.a,before"theiri'domes-Q 
. () 

tic violencevdiversiOnprOgramwasestablished,the rate of case 

attrition was. estimated ' to be 70 to 80 percent.? 
,'1; 

prosecUtors,) interviewed in Miami, FloX-"ida and. in Cleveland, 

Ohio were unable to supply data but~were helrd pressed .'to think";"" 

of domestic' cases WholCh were not dismissed based on the victim "'s 
I), 

request. 

Witness n6ncooi?erationaccounts for dismissal of a signifi

cant number of criminalocases whethe;? oro not the' parties are 

strangers. When the parties know each other, however, the like-: 

lihood that the complaining witnesswil,l not appear in court is 
o 

much higher. 
The Institute of' Law and ,Social Research reports 

that in the oist!:!lct of Columbia in 1973, prosecutors dismissed 

22 percent of the stranger cases ane! 54 percent of the non stranger 
,', 

cases because of witness noncooperation. S These figures indicate 

that a case attrition rate 0.f20 peJ:'cent may be normal in stranger 

cases, but is j~n impressive achievement in family violence cases. 
~ '. .. 

Pomestic 'violence 1?rosecution units have not only red,}lced 

case attrition, but have also obtained ','a hi,gh rate of convictions. 

Notably t
e
, the. seattle program reports that 83 percent of, the 
~ . ." 

-'~-T domestiC'viQlence ca~es which go to court result inco'iivictions. 9 

In Westchester County, 119batterers were convicted during the 
!;;J 

first six/'mQ.nths 1,n 't980; only three were acquftted.
10 

Although 

.~ .. 
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these programSclev' . 
. eloped l.ndep· d 

at many similar concl . c en ently of each 'Qther;.,:th~Y 
., USl.ons ab .' 

vi t' , . out what can' be 
c 1m COoperation 

in sPOUse 
abuses cases.ll(~ 

~DENTIFICATION OF 
WIFE ABUSE CASES 

Prosecuto . . rs general 1 
h' . Y accept as 

W l.ch are presented to 
them 

arrests· P I' 
. , . 0 lce report 

~ s, or 
literatur ., 

• . e revlewed in 

tage of the domestic 

agiv~nthe pool 'of 'case.~s (\ 
for screenin ." . . . ...., .. ' 

, g, eltherasa re;$\tlt of 
Vl.ctim complaints.. " . 

Howe'Ver, as 
Chapter I ina' 

l.ca ted, only a smali 
cases in which 

scene reSult' , 
In elther the Police are 

an arrest or 

O d 
a report. In order ..... to' ··ha·. ve 

n oItleSt.l'C .abuse ' 
d"evelop closer ln anY.community, 

.. .' cOItlmunicatl."on prOSecu-
cases; so th with' 

at all serIous Police about dO.mesti.c· 
C~ses may b 

To enlarge the pool . e id~ntified. 
of domest' , 

be .' screen~d for pro 0 l.c Vlolence 
. secution" cas~savailable 

fr~~.·· pOlic~ (~::lnd f ' prosecutors must Sol' , 
" rom Victims. One f? l.Clt reports 

" ,\ 'f,orm\~11 deSigned method is t . so th;:,'t c d 0 have .. 
, I" ,I: 'I",.' ",,', I. ........ omestic Police re!?ort, 
'; G\n,i:i :then t . , cases can be " 

, ,:"',~i,\ 'i '\ 0 go through pol' qUiCkly 'd 
,': '.J t·····" (' . '" l.ce report 1 entified 

o~::t.·:>t. ~h.e, domestic v.i 1. "';,' . s daily and Weekl'y . , 
.: .l •• ,0 e.nce cases. and pull 

P6stcal'~~d'· s" dd A second l' s t' ":.;', ~:. a ressed t . 0 Su 
, ~, ,';':." . .0 the prosecut , PPly Police With' 

fll1·,]."" th § Or s offie " . <,.)'< .' e name and dd . e, and 
·,.i,''-;q . a.ressof th ask t.hem to 
I III ' 'I'j:) t e Victim 

a d i s"~/[H'~ibance call A th'. " every t . 
"i' . . .•. ¥ lrd method i. . l.me they answer 

chures" d'escrib' . . 1 • ~ to SUPPly 
, ,l.ng the a$sistance .~Police· 

.. " . aval.labl WIth bro-" from the .' . .. . . e:for h '," 
, . prosecutor's 'off' -ratterea . .. lce. and 1 women0, 

{! . e sewhere 
brochures be" di str . b" and to ask . 

'. 1 uted. to battered WOmen " that,. the ,i., 
If the prosecu.tor id'..· ,Who call the. '" 

" . entlfl.es cases th .' Police • 
. ' .. rough report s 

orcatd s 

a significan"t" . . . l.mpact 

tors must 
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LAW DEPARTMENT 
MUNICIPALBuILDIN'G SEAmE, WASH1NGTON 99104 

AREA CODE ·206 TELEPHONE.625-2402 

DOUGLAS N.JEWETT, CITY ATIORNEY 

. !i 

From a :pollce report,! see that you werelnvblved1nJhurtin aD.incld,ent-of--'-___ --'-_ 
_____ thatocCUlTedon· lnvolving-,-__ ----__ 

I am working on a specialproject in the City Attorney's Office to help women who. are vic
tims of assaults and other family disturbances. Wewouldllk~ to help stopthebatterfugbehavior. 
Onew~ofdoing this is to let the batterer know that there are socialandlegal consequences for 
his violent actions. This process startBwhenyou bri.ngyour case to court. 

A CiWprosecutorWill act as your attorney on this case, at no charge. An advocate from our 
office w:Ill diScuss thet"Qlpe of sentenceyaufeel the defendant w:IllbElnefitfrom,1.e.,alco):lol or bat; 
terer's counseling, a no contact order,possiblepBiYIDentforbillsyouhaveIDCUlTedas a result of 
the incident. Jail time is not oitenrecClnunended. 

Please contact oilroffice as soon as possible so thatwe might discuss prosecution; coUnsel
ing andreferra.1s, support seI'Vices,etc.; and any other questions youm1gb.tl1ave. We need to hear 
from you within the next two (2) weeks. Our phone number is 626·2119. Our office is opellfrom 
8;30AM. to 5:00P ,M" Mond8iYthroughFl'i~.IfI amunavailablewhenyou telephone, one of 
the other Advocates wU1 be glad to assist you. 

Your cooperation isappreolated. "8 

Sincerely, 

(j 

THE BATTERED WOM]}N'S P:RQJECT 

VICTIM.CONTACT LE'l1'ER. '. . .... " 
In Seattle, police reports are screened and cases thotare identified as domestlc violence are referred to th€!Battered Women's 
Project. TheprojW?} s€!nds this1etter to victims, 
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written by th ' , e POllCe ' , vIctims can then 
aware of available be contacted tQ,makethem 

services. R ' egardless of the O~"" ' channel'of ,com'munl' ," , 'll, ' ' .. 
to tilie prose,cutor 

t ' 
o battered womeQ. 

been SucceSSfully ~ , used by p" rograms 

cation, the goal is to make the cases available 
and to make criminal act' lon available 

these methods have All of 

designed to prosecute do ' 
mestIc violence. 

enormous increase ' 
l,n the number of 

convicted. ' ca se s 
Llkewise th , ey 

no arrest was made are as serious 
tion as those and as 

in which 
arrests are made. 

Their users report an 

screened, charged, and 
report th at many of the ~ases in which 

appropriate for prosecu-

POLICE REPORTS 

In Seatt'ie W ' ; /~" aShlngton 
'n prosecutors t ~~ , 

ol,,\etermine the 

After the City 

all Pol' " lce reports 
ap are screened by' 

propriate ' ness of 
set up prosecution. 

a Battered w Women's p , 
&"s persuaded to rOJect, the 

domestic violence modify th cases: could b ' e report form so tha' t 
top of the 'f" e, ldentif' , orm. Cases thu ' led by a ch ' 
W s ldentified eckmark at the 
,omen's ProJ'ect are s , 'I. Those in ent to the . Which an ar Batt~red 

automatically; the rest Was project made are f 
b 

contacts v' . , iled 
y phone or letter lctlms in ~ , ,to determine the nthe 

By whether they r ca se s 
, screening police ' wish to 

", ~ reports and contactin b prosecute.12 
project!: has more th 9 attered , , an doubled th woment th 
cuted b' " " "" e number o,f d ,e 

, ythe C1ty Attoomestic " rney. Sin~e the cases p tho ' rate f rose-
, se, cases which 'go t' " I; 0 conVict' 6 " ,,' " 0 Court ' . lon' lS 83 pe ' ' 1n 
caselo' a'd' l' ' ' . __:t;:ce,nt ___ th~ . 

, , ,'S considered ago()d "':' ,- "-r ,-- "'=~rlFh'creasei 
, ,servlce to the /11/ "n the 

image ofth c0It!-~;lunity 
e'cprosecutor's /~ and benef'l'_ , Office..'> ',:' , 

Attorney 
PI' Olce Department 

cial to the, 

, ' 
~-----=::-"'--~--=-=-==- --=.~ -=- -~-=--=-~~;:;:~ 
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In westchester Cq:unty, New York, police'i\reports are ,:sent to 
• II "'~ , 1'," 

, ff· 1l , 1- ,: the prosecutor s 0 l~~e on y when anfarrest :iiS made. The pl:'imary 

channel by whirih the ~01i6e inform 
I . (i 

tHe DomesticUiolence Unit 
, ~ 

postcard.s toU~e ani t gl "ing 
\ ~~ '" about calls' answered iis by sending 

information about ho~ to contact the victims'.l3 ,Then, as in 

Seattle, victims C(re;contacted by the prosecutor's office and : . . 

offered services.. The unit gets calls from about 30 percent of 

the victims who are sent let!ters. ACCQrding to Jeanine Pirro, 

the Assistant District Attorney who directs the uni;, police· 
\ 

response has vastly improved be;~?-ase police "know they have a 

prosecutor who wi~l back them yP to the hilt~"14 
'Establishing "such a sYs~t'em is no small task. The postcard 

may be simpler to, sell than a request for increased reporting, 
, ' ' however, because!itinvolves less paperwork. The westchester 

';,1 

Domestic Violence Unit encourages use of postcards during personal 

visits to each of the forty-three 

served by the prosecutor's office. 

police departments in the cdunty 

These visits, J\uallY made 
~, 

during roll call, are also used to encourage arrests in appropriate 

cases, and to ot;:herwise inform the police of the prosecutor's 

interest in family violence. 

INFORMATION FROM VICTIMS 

The, mo,st efficient mei:.\nS by which prosecutors may obtain 

info.rm,ation about, domestic violence cases is through c.\ direct 

report from the police, as in the systems described ab<'~ve. Where 

direct reporting,ccannot be :~mplemented, however, police can refer 

victims interested in fili~gcharges to the prosecutor~s office. 

" 
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In Philadelphia, for 0 

example, the Di strict. 
a domestic violence p 

rogram which has receiv~~ 
The prosec~:~or' s office 

assisted in drafting 
on family vi 1 a n~w i>oll~edirectiv~ 

o ence, but the size of @ 

precludes syst the city and the police forc.e '. 
ematic screening ~ .. 

Of reports., H violence owever, 
. program Supplies 

t police with informat.l'on 
o victims of abuse, and cards to give 

d encourages police to pass 
an to refer' v· t' out the car' de lC Ims t th ',¥ 

mechanism o. e prosecutor's office.' 
, the program has Through this 

Y served oVer 4,000 battere' d women ear, more than almost each 
any program in the 

country. 
POSSIBLE PROBLEMS 

Some prosecutors are 
, concerned that 

victims based on police ' Sending 
reports ' 

letters to 

vic.tim at risk, 
beca mlgh t Place t' he . use the abuser might 

open th 1 
might ensue. e etter and 

However, neith a violent inCident' 
Westchester projects have had reports 

er the 
nor the Seattle 

of violence) , 
letters sent to ViCtl'mS. precIPi tated b The p , " Y contact 
h rOJect staff C 

t e letters, but believe that . reCognize the risk of 
, the likelihood of' 
lS greater if no one ' sUbse 

Intervenes than if ~ qUent violence 
The' obligations of serVices are . 

confidentiality offered. 
.. between mental health which limit 

agencies or private communications 
enforcement, offiCi. als attorneyS a 

are not at issue bet~ , , nd "law 
CUtors. Th ' eet;i Police d' 'Ii 

e prlvacy of the parties is not an prose-
of inf . viOlated b ' 0 

. ormation bet'teen one law enforcement ag .. y the sha~ing 
~ Bett ency and " 
tV er working relationsh ~.p's . '. another 

... between Police • 
regard ing spo'u' b' . and Pros' ., se a Use cases willecutors 

not only increase'" 'of;. 

proseCution, G ' 

, . . .~ 

_:~j~~;;:.~::: .. ~c 
, •• ~ '1\ , 

"":..~~~--~ 
-- ;-:..~~, -~'~ __ .. 7-_'~-:':'_'I-
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but also will encoU'~age police to take family violence cases 

seriouslY.. If practical conside~~:~ions limit the number of cases 
'i~ ~ 

. which can b~ prosecuted, then ,selection should not be based on 
::;) 

randomself-identif.ication. The prosecutor shOUld .. screen as man~ 
o " 

cases as possible and prosecute the most serious,~ 

THE DECISION TO PROSECUTE 

Al though sufficiency of evidence is a prominent consider'ation 

in any filing decisi,on, various o'bher criteria are often use~ \in 

screening domestic ,violence cases. Some prosecutors extensivehy 
" 

interview battered women about whether they feel any reluctance 
Ii' II 

concerning the ~iling of charges. Others file charges against a 

batterer only if the victim has agreed to live apart from him or 

to file for separation or divorce. Some accept criminal complaints 

from battered women only where the injury is so s~vere that it 

would be unconscionable n'Ot t\file charges. The use of such 

criteria ~imits the number of ases in which charges are filed, 

but does not help to identify ~ cases in which victim's will 

cooperate~ Improving the rate ~ victim cooperation depends not 

on weeding out ambival:ent victims, but on setting up a system 

which will encourage victims to cooperate and will ~rotect their 

interest.s. 

The recent experience of family violence @rosecutors reveals 

no correlation between any identifiable characteristics of the 
~ ~ 

cases or the victims 'and the likel~hood of cooper~tion. ,. The 

probability of victim coopeI;'ationis in fact better predicted by 

the conduct .of the p~osecutor than by the conduct of either the 

victim or the defend~nt.15 
, 
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The domestic 
violence 

POSition as t 
' 0 Whether the 

made. by the victim 

1" , ; ~: ' , 

prosecution pro .' .~. 
d' ' .... ' .9l:'ams ;V'ilr y l,n their 
ecision tot '1 ' .'.-' 

.. 1 echarges .shoUld .b· .... or by the . ,'i' .'.' ..... ...... e 
that the victim . prosecutor. Somenro' ..•. . ........... " ". 

must not be ,....... .~ ....... seQu.tQr.sbetievf! . 
attorney if, at th required to cooP,~rate Wi.t .. ·h .t.h:·.··.·.· ·a:'·'.,·· 

e Outset, . ...... '" " .. e .1st;l;lct 
filed. 0 she does n t ., 
state ther prosecutors See th . 0 .. WiSh cha.rge~to be 

, and urge that the cha ' emselves as advocates. for the 
prosecutor. rglng decisio . .'. '. . . ......... . 
want They argue that th "'. . n shoUld ):>e )llZlde bythe' .. 

s, or that e victim ma '" \ •.. , 
she may sh Y not know what she . 

fear of y aWay fr . ."' 
the batterer om prosecution' .' . 

th or of th . because ot· 
at Without f '. e criminal c, 

e fecti ve" ju stice system. 
escalate th lnterVention th I<~owing'" 

, ey s e cYcle . ..' 
ugge st that some of Vlolencewill 

if the Victim cases 
Objects. shOUld be 

prosecuted even 
t, . Domestic 

violen.ce Un' 
in Sa t lts in the 

n a Barba p district .. 
file crim' ra, hiladelphia, and attot:neyi s o£fices. • 

lnal charge Westchest ... 
vict" .. s only if eV"d er COunty, :New York 

lm Wlshes 'to '.' 1 ence i ..' '.' , 
, '. participate, . s SUfficient ... 
1nformally rep • Vlc tim an2 the:' . 

. resent crime ' adVOcates ( 
with battered Vlctims) ,personswho 

women t .' dlSCUSS 
o aSSist them all ava'l 

The unit in the in makin" ,1 able optlons 
Los Angeles C' g lnform d' . ,. ." .' 

hand, takes the .' 1 ty Attorney' . e ~ecisionsit 
POSition<cthat sOffic 

the "de ' e, on the other'. 
clsion to p 

a b rosecut~ pu lic 0;;; a • .' proseCUt, '.' crlmina,l 
Th . lon ag . 

e prose CUt' ency~ n6t 
or's ,---

th ·t··L 
.'. lnterest· l' n . a Vl'C't'. . , .lms 

of abUse 
are Obliged 

_<';1 

" 

case is the 
responsibility of 

the Victim of the .' 
offen~e."16 

"',,' 

enfori!ingthe 
law is so . strong 

to cooP~e. 

T. he filing ... l' . 
. P? lCy of the C' t 

Washl'n·t " . 1 Y Attorney's " '. . g on com' 'b' l' nes'" Of . th' t . fice'" a . of . 1'10 S' A . l'n S . ng.eles' '. e t with the ,'~ a tIe 
ap. ' . Proach . 

es taken ,4 , 
~ ~ 
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~ the otheiprog~~ms~ In domestic caSes ,in which. the. abuser .has 
" 

~: 

:reen arrested t charges are filed CtlltOl1\atically., 
I J, 

Where· no·. arrest 

1~ made and a victim reports an incident to the p~osec~tor, charges 
'I 

~re filed only if the victimelect.s to participate.17 Separate 
~ 

:tatistics kep'ton t~e two groups of cases indicate no significant 

difference either in the rate of case attrition or in the cdhVi.ction .;;, . 

'kate. This suggests that victimassis.tance and the policy ~gainst 
~ 
~~ 

td i smi ssal of charges (the project's o.ther important innovation)" 
. 0 . . 

"" 
~are more influential than the screening policy in'reducing cas~ 
~ , 

attrition. 

prosecutors who keep data on domestic ('violence cases report 
.>~ 

that charges are filed!·· in 25 to 40 percent of the cases screened. 
,.j 

Though their policies vary on consideration of the victim's 

wishes, the dome.sti.c abuse units' in' Seattle and in We~tch):ster 
/,', 

County both i;.ile charges in 39 percent of the cases referred to 

them, either by police or by battered women. Likewise, the units 

in Portland,Phil.adelPhia, and Los Angeles report that charges 

are filed in about one third of the ca.ses referrect tothemi In 
o 

Marin County, theperqentage o·fr,e.ported domestic, violence cases 
~ I 

in whichcharg~ were. filed rose front 14 percent to 25 pe.rcent 

when their domestic violence diversion program !begall in 1980 •. 

Prosecutor'sevaluatirig their screening PQlicies may wish· to 
'. (' 

assess the impact a change in policy mayhavE1' on their caseloads. 

The numbero£ f~mily violence cases charged ,,'lnay i"ncrease. somewhat, 

but if other relevant chan~es discussed in lhiS chapter are 

made, the number 6f. cases. dismissed or defendents acq~itted 

I;; ,\ 

" 

, 
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shoUld influence the d d1sagree about how much av;cti.m":s·· .. ' ...... ".1.~.' .:. 
h ' eCision to .f'l . .' ... ' .• W1Su\:::S 

ave. sUcceeded . ----l~e~c~h~a~r:S]~. . ,~~,;, '. . 
1n reduc' ge.!r prosecutors 

i sfiled ,the d . ,ln
g 

case attri tion~~' 
eC1S10n to agree 

not with th' ~.oo f foor't"t.1w"a"".r-d.!l . evlct·~ 1m. By 
be dropped setting 

. at the r . equest of 
bc3 ttered' the women fr 
They ha" om repeatedly 

.ye developed 
several t W . ech ' 

rests with. .' . '.' •.. 
the prosecutor 

a Pol i cy th .... ...... '. 
, at charg,s will nof 

Vlctim, th' . '. . . ...... '. " 
ese Pro' . ... .. 

te ·st. secutors preven·t 
lng the' . . .... 

~rresolveto go to 
omeJ)·that vi 1 nlgues t 

o ent behavior ' o convince batt. e. red' .. 
encou .1 s act" . 

rage them t lme against 
o COOpe.rate ' the state. 

Wlth the 
prosecut' lon. 

Com laint S' 
When th . . . 1:, ned b P 

e prosecutor ' . rosecutor 
fir ..... ' . Slgns a c . 

st oPPortunity omplaint 
to Show the ' ' it 1s th 

thariaplaintiff.' V1ctim that h ' .. e prosecutor's' 
ThOUgh pros. s e is a . , . 

in other types of ecutors frequentl . Wltness'rather 
cases, insp' " y si' ask . QUse ab gn ,compla·.· .t· . vlct:ims to Sign .' .... Use cases '. J.n·· s 

, . .' comPlalnts a ' many.· .... 
follow throU.gh ·w· ... t.h '. ". sa test f. prosecutors 

. 1: prosecu,tion. .' . 0 ·theil:" resol I'!I' . ' .... 

and'tos,Ang.eles··Prosecutors in ·S . 'Ie. ,lIto 
suggest tha.tth' . anta' 

the victim. 15 Place~ unn' Barbara 
:.. eceSS~ry Pr 

I eSSUre on 
f the compl. 'ainant: . (.'> 

lS given 
filing\)Yofa " 

charge(;gsh~ 
the con brol O.f·.and Fe' . 

b . sPon ' 
ecomes a target f . .3J.bility 

or retaliation 
.,.<: .' 

\\ 

pre's$ure to .withdraw ··b~· the, abuser" lethe prosecut.ot;' signs .. 
, (I 

".!.. 

complaint and expl~~£ristothe vi.ctifuthat it is the sta,te;'and 
~'I\~'" 

she who is filing the <ch.:lrgei $he is )e,ss vulnerabletointimi .... ' 
\ . . 

Debbie Talmadge, a prosecutor in:Santa Barbara,. instrucl::s 

vidt:imthCl.t.if her mateO tries to cajole her 0+ threat,en.her 

nto dropping the charge,she.should.tell l)im that she has ,no 

r to do so b.ecauseshedidnQt file the chqrge and can,nottell 

prosecutor how"todo his job.'',l'almadge reports that this 

is effective lh;/makingthe victim more comfortable and 
;.) 

-", ! ~, 

reducing the' likeliho'od ofi'~~rectimina'tionll! 

. Denial of Requests for Dism! ssal 

In. keeping witb the policy that prosecution is not the respon

sibility of the victim, prosecut:'orsin Seattle, to.s Angeles, and 

Sarita Barbara have instituted a policy of denying complainants' 

reques~~ for dismissal, once charges nave been filed" rrhis change 
, . -: .."'.,, ,:, -, 

in procedUre iscriticalt1{the reduction of case attrition. 
"'):"'".;,= .... ~. . .. ' 

Patallel with policies on" filing ,chargeS, prosecutors have 

adopted" various approaches;i.n order to implement no-drop policies. 

The Los l\ngeles City Attorney takes a hard line on withdrawal of 
.6 

charges, and refuses to dro}?any case based on the victim's request, 

unless there are "compelling circumsbilnces. '1J..8 In Seattle., if a 
''V 

victim requ~sts the ·CityAttorney to,drop'Charge,s, the prosecutor 

asks her to defer her requestan<~ to appear in oourton the date 

set for trIal. Sl)e ise.ncourageq to;;~ocusonthe positive feelings 
, b.:'" 

towarQ prosecutid'l1which led her to .mp.ke· a complaint intbefirst 

place. 19 If$he still \t1ant·s to drop"thei"charge onth~ date 'of 'trial, 
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the pro,secutor will then request the judge to dismiss the ':Oase. 'h 

~In Santa B~~bara, Vl'ctl.'ms a're d' 
IscoUraged but not proh'ibited 

from dropping charges. 'The victim is informed at the outset 

that once charges are filed she wI'11 b 
not e permitted to ohange, 

her mind ~ the policy' is pres'ented as" ," 

cooperation. 
a rIgid' one"lto encourage 

The battered woma;n is encouraged to 'call the District 

Attorney's Office anytime she has doubts ab'out 
pursuing the charge. 

Usually the prosecutor is able to 
persuade her not to withd;raw; 

only in a rare case, is dismissal requested. 20 
)) 

An objection might be raised that even if 
the prosecutor 

, wishes to go forWard, a judge may de,fer to a 
battered woman's 

request for dismissal. 
A recent ~ecision by an Ohio Court of 

Appeals held that a judge may not 'grant a 
defendant's motion \~ 1 

dismiss based on the victim's 
reluctance to go forward. The 

to 

judge was, held to have a duty t 
o grant the Plaintiff, the Stat"e 

of Ohio, a hearihg on thecontrov>~rsy !'presented 
. " ',*, • The Court held. ,,' 

that the granting of defense counsel's' 
motion to dismiss was not 

abuse of discretion but a violation of 
judicial duty, because G 

,the judge, had no discretion. 21 

SUbpoena of Witnesses 

A third m(~thod of reducing the number' of d' 
dIsmissals is to 

subpoena battered women befo'retriaL 
This makes it cleaX' t~\hat 

the victim is not "the pri~le mover in the case" but ' "i 
" 1,S aWi trless 

f th ' ,II 
or e state. It also may' shield the," v1ct1'm fr'om \) 

~ pressure 
from the abuser not to ,appe' ar' I" , t ncour. If the abuser threatens 
retaliation if she testifies, she can ,show him, th,at' she .,," .. 

l\\~, require,d' 
.\~yJ! 

~~'J~) 
\.,,:') " 

" 
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o 
by law to gotoco'Urt. Someprosec~orsfeel that it is inappro

priate to subpoena battered worneJl; because if they fail to appear, 

they may be held"in 'contempt of ' court. A few instances were' 

identified in which battered women ,in North Carolina were jailed 
'{' 

for refusal totest1fy. Unless the judge h~aring a case is hos-

tile toward battered women, issuance of asubpoefla i~ more likely 

to prevent intimidation and to encourage a victi~ to-appear than 

to result in inappropriate punitive measures. 

Conviction Without Victim Cooperation 

When a victim fails to appear inco~rt to testify, the case 

is usually considered lost. In Seattle, Nashing.ton, however, many 

domestic violence cases have been sucd'~ssfully prosecuted even when 

h 't·' ~\ b nt Between 1978 ahd 19~0, in 45 percent of t e VIC ~m l.~ a se • 

the domestic cases charged by the Seattle City Attorney, the 
~, 

victim did not appear in court on the date of the trial. Rather 

than requesting dismissal, the prosecution proceeded without 

her. In 143 out of 420 (34 percent) cases in which this approach 

was taken, convictions were ob~ainedi based either on the testimony 

• .1 of a police officer or anot.per eyewitness or on photographs of 

injuries inflicted~22 The Philadelphia District Attorney's 

Office also reports an increasing number of domestic abuse con

victions obtained based solely on eyewitness testimony. 

MATCHING THE PROSECUTOR'S OBJECTlVES WITH THE VICTIM'S NEEDS 

The penalties imposed on the abuser after conviction may 
c' 

have an almost equ'l impact on the life of the victim. Many 

, , 
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IF YOU NEED HELP 
OR 

IF YOU WANT TO HELP 
A BATTERED PERSON .. 

.' Contact the D~~ESnC VIOlENCE uNrf 
Wesf!:hester District Attorney's Office. 0 

Coun1y Courthouse 
111 Grove Street CALL 

682·2127 

Third RoOr 
White Plains 

!pGHT OF ELECTION 
= 

1. You have the Right to 
choose. the court in which 
your case will be heard, . 
You can go to Family Court ~1 

, ,or Criminal Court. .. 3,) 

2. A family Court proceeding Is a civil rocee' .' 
atte.mlaPting to keep the family unit~ntact ~:f:! IS/or the purpose of 
aVaI.. ble for this purpose, .. or. counseling are 
'~ .. . 

3, . A proceeding in Criminal Court is for the . . 
offender alld can resultin a crimi al C" !>~rpose of prosecution of the 

n onV)ction of the Offender. 

VICTIM INFORMATION CARDS . 
Police in Westchester County: distribute· these cards to battered. . h 

, .t! 

" . women w. en theyansw d 
• \. '. rJ ., ---;J , ' . er omestia V1'oJA 

1, '. • "'nee calls, 

" 

-49-

domestic violence complainants wit,l}drawcbarges. because they 

believe that crimj:naulconvictlon willJ:)ecessarily result in a 

jail sentence fort.he abu$er,. whicj~theyItlay hot want and which, 
Ii 

may cause the victim .to 10seheronlYJ Source of financial support. 

In SantaBarbara, most of the w01\lenwl'lo file criminal charges 
)i! 

want assistance froInthe court In stopping the abuse, but want 

to continue relationships. with' the.ir mates. Many victims:wish 
() 

to avoid a court~oom confrontation withtl'leir mates~ ~herefore, 
, . C 

the prosecutor tries to plea ba-rgainasmany. ca.ses as possii:>le, ? 

(, 0 

and offers to recommendasentehce~of probationwitli mandatqry 

participation 'in counse'ling in exchange for a guilt,y plea. 

Talmadge explained that she is' not so lenient inc.ases in which 

there has been a serious injUry. There, she stated, "it would 

be unconscionable" not to l':lskfor a jail senten'be.23 

The Los Angeles City Attorney's. program also aims for results 

which correspond to the complainant's desires~ ···Attorneys do not 

request incarcera:tionfor a first offender unless the victim has 
o 

been severely injured. Instead, the guidelines require prosecu- I) 

';\'f 

tors to recommend that the court require' "[the defendant's] parti-

cipation in acourt-appr6vedcounseling program ••• as~;acondi~ion 

of probation."24 A jail sentehce is sought if th,e abuser has a 
II 

priorcrimina'lconvictionon a domestic violence charge. 

In Seattle.,manY'if(cases· are prosecuted as misdemeahorswhich, 
o . 0" '" 

according to staff of .the Battered Women's Project, could be 
if/.\ 

classified aSfeloni~s. Tl'll's}sbecause the City AttOrney's Of.fice 

(which handles misdemeanors) has ,a highly .visible advocacy un.it 

for battered women, beoause the County Attorney is reluctant"to 

o 
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prosecute cases Which are un"e"t"!"'!' Foresult ~n convic#on, 

because POlicepercei ve domestic abu se a s a misdemea rior""olf£e:~~~~~~~"==,=,,, 
So the charges filed and. the P'mal:ties impose~ in domeStic "eases 
in Seattle are often lower than' th 

.. Ose imposed forsimil~r crimes between strangers. Th It h . 
e resu ." . Owever, is that the. penCilt.i..es 

sought, most often probation'~ I' 
anu counse lng, match the desir~$ 

Which, led the victim to seek belp from the courts. 

Some prosecutors Who work wi to battered women .are'. 

that·'cf~~~,$fem~.,tic reduction of charges and concerne<f 

penalties sought leads 
, . . to treatment of spouse abUse cases as less ' 

ser~ous crim~s than. assaults between strangers. F '1 

al.ure to request jail sentences fot 
serious abuse may con.firm. the pre)'Ud1' ce' s 

of Criminal ju~tice Officials who treat domesticviolen.ce a .. s 
a trivial matter~ in turn, ,may refuse to treat serl' o· usly h 

oter cases i h" h' , 
penalties are sOUght. WhClt happens to,dom t' 

They, 

n w 1C s.t~ f.fer . 

es 1C violence ~a~~s in court then filters "back to the police antf-xe' f "", ):' 
. - • . f. 1n orcesthei;~ r~luc-tance to make arrests or to t k ' 

serioUsly_ a e V1ctims' requests fOr protection 

'Prosecutors ShOUld takec.are that, in. a 
zeal.9_uS,effort to p,romoteegual enforcement ·of the l' aw ' . 

. , .'. agalnst those. who asSaUl)? 
strangers and, ~hose who assault famil. yO memb,e rs" v. ictims ' 

are not overlooked. The prosecu tor. mu st .' be aware 
.. , of Whether the Victim 

intends to continue herrelationsbip with her abuser and of the 
reasons why she has come to cQurt,. 

He or she must then balance <I ::. 

the C0!"Plainant' s goals andth!> need,for, c9operationagainst 

the pr~motii>n oJ; equal enforcement:, of the law in stranger and' 
nonstranger ·caSes. 

VICTIM/WITNESS.ASSISTANC~ 
0) 

Lack o£'communicatlon between I>rosecautors and battered 

.', '··<;·;·pel'ltaPlFthe-,~",.; .... t-:Jling Ie ,cause ofca se attrition. in 

:::::t:c, 1(iOlence' ease :~. Yi~~~:s':;::~:;~~~f·il~·~harges~...... 
against theiJ:" mates are often inadeqQClteIy informed about the 

process o,fprosecutingacharge,aboutwhatiis eXPected of 

them andwbC11t the.y shoQldexpect. Prosecutors' offices in 

Westchester county., . N~wY9rk and in ~hiladelphia ,Seattle, 

Cleveland, and, SantCl;,Barbarahave1set up victim/witness assis-

t ·o .pro·v·.l,'de i.n.formation to and to maintain contact tahce programs 

with victims and witnesses of crime. Below are some specific 

forms of assistance they have offered. 

,Information About Prosecution 

Most peopl'e do not understand the criminal justice system. 

Crime, victims need baSic:; i.nformation about the· fUnctions of 

and.' p' .:r .. ose·cuto.r .. s .... ,· the ste. Ps in the criminal criminal courts 

char.·g,l'.·ng' a' n'd" dispo. si tion,th. e amount of time proce ssbe tween 

and number of hearings j.m~.o!Y~,L an. . . d dab' o.ut the .possible results. ~=",-<~.~-,-:---==--=- ..::. "--------

At each. step, . the victim needs t.o. be told what has happened and 

what the~~,xt step will ,be. 
'~-];f \; . d. : 

An ad~oc~t.~an. explain how the. court may use, the possibi-

.'\ "l 1 erage to req.uire that the. Ii ty of convictidtl, orJal, asev . 

abuser stQPhi~ vi~~ent behavior# stay away. from the victim, 

, . '\~. .... ", 1 0 k 1y' a jail sentence or attend counsel,ingAeven 1£ 1t IS un le. .'. . 
' .... \. '. , 

" ,.' \...... .." 't" ob)ect.lves will be imposed •. ' The.~dvocate may. learn the V1C 1~ S 

and in turn "COmllll1:nicate\ .. tt .• hemto the prosecu,to:t;'. 

.'\.,~-

C.f 

, 
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.An advocate can inform 
complainants of the ,limiiCJt:ions or 

criminal action, SUch as like!' . '. ,,'0 '" 

. . ,. Y delays and the"'posSibilit of 
acquIttal or an inappropriate I," . :y 

sentence. lIe or she at the . t' can estimate, ,ou set'the amount of' 
time victim~ may

them if necessary for the experience 
many times to 

S . several prosecutors. orne battered Wome.n may b . 

fleed--to'takeoff f~pm work, and can prepare 
o 

of telling their stories 

- -. _. __. _e put off by Clrealistie-dw~c-'r' "l"p' o~.f'o-'n'-~~:~~~ of Wnat -4.\.,........_._ -.--- _... 1... 

\..u",,- crJ.ml-nal justice 
system offers, and What it 

those who persist will be demands; 
better prepared and 

less disappointed. 

Practical ASSistance 
Victim/Witness 

assistanpe programs often . 
range of practical help to £al"'; 1 ':.L. __ ' __ ',." ---,.~~~~_roVlde a wide 

'~=~.==.== --~~."~-,., - . ,--eo,_='" '''. ---·--·'.-----.."':..,;-a;·'Ca·t.e v'icti 
- prosecution. --~ --. . m participation in 

orne VIctIms fail' t 
.0 appear in they ha ,. COurt because " ve no money for bus fare to-

get to th " 
pay a babYSitter. e COUrthouse or to 

.An adVocate can d' 
IScOver SUch prabl _ arrange assi stance. . - ems an,d ' 

Many adVOcates aC'''c-~m 
t . '.. Ollpany ". .., 
o explain the process and t .1C~lms to COurt 

. 0 reduce the . 
'f ' VIctim's fear of con ronting the defendant. 

-. 

Battered w 
omen filing criminal cha 

rges against men th live with are . "ey 
In a precarious P9sdtion. If 

the Situation is extremely vOlatile,'a victim advocate 

to find Out if space is,aVci.ilable
can 

contact localshett_~":t:~"""=,,,,-=_~~ 
, or advise the Vict.l'm' out arid st . to mo 

. ay WIth friends Or family. If the 've 
Victim does n"o' ·t-wi shto leave, she might be " 

advised to aler~ . 
d . neIghbors to the . ange·r and ask them to cal'i 

the Police if they hear lOud n' . 
The victim ,might visit Olses. 

the local pol ice departmen.t t'o' , 
discuss 

-IY 
_.- ...... \ • ,Ii 

,-,,-' 
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the pro'blem: ,f;his may result ;1n quicker police response and 

increased w~illin9ness to provide protection, esp~cially if 
j 

th~ depart~ent is ~ma~l. 

If the pCirties do not: IJve together, or if the abuser is 

ordered out of the hOUse., the victim shouid be encouraged to 

change/hhelocks on' the doors and to make sure that the windows 

fa sterr securely. Any weapons in the house shOUld bereinoved. '1 

B,atte.red' Women should be instructed howtores,pona if .the 

abuser threatens to become violent unless the victim drops 

charges or ag~ees to deny in court that she was beaten. The 
\ " !J 

\rictim shqUld inSist that she has no choice but to proceed and 

to tell the truth in court. Debbie Talmadge in Santa Barbara 

reports that this tactic may make the abuser more cautious 

because it rembveshis power to keep the violence hidden. Also 

it may increase the likelihood that he will plead guilty. 

Some victim/withess assistCince programs provide services 
E 

not directly related to criminal prosecution, such as .infor

mation about pth.r avenues of legal redress, referrals to 
r 

!, 

shelters or cOunselors, or advice about how to obtain employ-

ment or public benefits. Because battered women often initiate 

criminal actidnduring crisis,obtain~!1g" .. c::(mtj,nued.£99R~.r~tiQn 
... ~;:..-- ',,' ---:-.-.. -., .. - .... ~--- ,.-"._- .-. - - , --.-._-- ,--~,. -~-- _. 

Ii .. 
may d:~~e~d_-~:mthe victim's access to other sources of help. 

I ~ 
This broader ass1stanceis important because the criminal 

courts are a m.jor intake point fo~ people with a vari~ty of 

problems. While prosecution I\\;Y be one step in intervening 
L ~ 

in ~i Violentr~!lationshiP' oth~r" more direct forms of assistance 

may be equally useful in !,revefung subsequent lTiOl:nce. 

, 
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Prosecutors 
Protection of the-Victim 

cannot guarantee th 
b at, a battered wQmanW,ill 
e assaulted While criminal 

not 

charges are 
defendant l' s pending, Unless 

held in J' ai.l 
the 

oPtion. 25 until trial. Th' . 
There ar h . lSisral;ely 

e, owever, m 
the prosecutor' s-~' . easUreswhich can be taken 

office and by th 

an 

by 
hood f e Victim to redUce t.he l' Ok Q violence..i eli-

The prosecutor 

bail be Cond itioned .::nh ::qU~ st. tha t the a.b'!~er '.s •• ~,I.e",se<,or,c'-.cr..,.<~ 
<:,,~ .s ... aYl(~g away f 

his not threatening as' I} rom the Victim and Q~ 
. , sau t;Lng', or 

her. 26 Bail contracts or otherwise intimidating 
agreements should b ., 0 

allow revocation 'f, '. e modlfled to 
1 the V1ctim i ' , 

system does not provide s 1ntlmi?at:ed~ 21c ~~ --the~"'Cciurt= 
for Police notificat'. . 

a Victim adVocate can , lon of sUch orders 
Contact the p l' .. , 

cooperation in 
enforcement. o lce and request their 

If the ViCtl' , 
m lS threatened 

should request or assaulted, .. 
a Speedy trial of 

the likelihoOd bf 
Pf;~secutors 

the pending . ,'.~ 
Chafges to redUce .. SUbsequent intimidat' 28 

lone Al 
victimfs dd . so, care shoUld a ress is n t -

likely to threaten her.' 0 released to ~omeone 

b~ takep tha~ the 

te9islatign on V~?tim/witness 
it, ,~ intimidation, which 

a crlme to interfer~ with a cit' makes 
, , '. . II. lzen seeking 

the cr~mlnal 'J'ust~c 0 r~ redress through . .... e system (Or wi th "~it..', 
. any wi trfess to a ' has been enacted ,inSorne I, cF1me), 

states. 29 This legi~~latio 
is rarely enforced., I. , n, hOwever, 

. n 1979, the America' n Bar 1\1\ 
.' . '~ssoc' t' posed model legislat' . ' '. '\1." la lon pro-

lon maklng it a felon~ t I 
vent or diSsuade. " . . y °irtJ:empt to cpre_ 

any witne.ss., f' 11 
rom testifying i. 'Iii a trial thrOugh 

-:' ~ 

,I 
A.:(,:-r 

-1" 
.. 
"~ .,,",'J,~ 

,'~ 
. '~~~"':-~, 

o 

··C-·--'-"--'~N.---~~~'t"~~:::i:'m}"'!;rgwi)WA~~~_~:,::, ....... 
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, ., 
ii 

the use of fbrce,or threatened or attempted force a9Cl.:inst the 
I . 

witness or a~amilymember of the witness. Under tl')e :model 
f) .. 

statute, anY&4etrial release is deemed to include a condition 

that no witness \be intimi'dated. 30 However, absence of such 

legislation does hot precludeprosecut:.ion of victim/witne.ss 

intimidation under\existing criminal laws nor is legislati'On, 

needed to impose con.:qitions ontbe release of the abuser. 

If th~ -j~~d~-=-d6~~s~ -~6-~:-'i~~6;~-~-c~~rti~~-on-';@ease, 'corn'""~ 
c> 

plainants may be prbtec.f.ed"'~roin~intimidation by a civil pL'dtec

tion order. Protection orders may be used in conjunction with 

criminal charges sinc!.=~9~st_?~_ tl!-,,"~_13~t§l=t}!~~:§~Jucp,resslY provide 

that the remedy is none)tciusive. Helen Smith, an A.ssistant 

District Attorney in Portlandj Oregon reports that no-contact 

orders are available from criminal court, but they are difficult 

to enforce. Therefore, sbe advises complainants in spouse o . , 

abuse cases to petition also for a protection ord~r.31 

Many of the new statut@s allow a judgie to. evict an abuser; 

also they provide detailed procedures for enforcement. 32 In 

some places, victim advocates assist complainants in filing 

criminal charges and in filing petitions forpr?tection orders. 

In Carson City, Nevada, prosecutors are willing' to file pro

tection order petitions for bat'tered women. If no one else in 
", 

the communityof~ers free assistance in preparing petitions, 

it may be important for staff in the prosecutor's office to 

assume this function~ 

, 
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l1any battered women who ,tile 
BUb,61;antial losses . . 

as a resUlt of 
criminalcharnes ha .. ' . .' .... .' 

;:7' . . v~, Stlffered 

extensive medicql hills, the abUse; 1be~ .• a;: tnclude 
attorney f.· . 

t~me lost from Work. . S . ees, propertv:do .' 
. :.z. g.amage, or 

Few victims are i . . ". 
compensation through . n a .POSl, tl.on t,Q seek 

a personal inju1-u l' _. ft,. 

time and expense. A v' . -z aWSU1.t, becaus~ or the 
l,.ct1m adVocate 

service to the Viet'. may provide an i:mportant 
. 1m and butt 

. i 'ress her desir.·.e ... to w th the Prosecu tor by if. cooperat.ec 
n Ormlng her . f 

Bation programs and ,by hI' 0 available.Victimc~mpen_ 
e P1Dg her to obta ." .' ~-r.",. 

Victims of domestic . . (1n compensation. ~. 
Vlolence are . ti ~nel' "b on under most of th. 19~ Ie for. Compensa-

e twentY-nine stat 
for compensati . . e statutes .provid.ing' 

. 9n of crime victim 33 
about .1; d i . s. Prosecut . 

e. Uc ngcase attriti ors concerned 
on shOUld 

created by thE!se statutes . urge expansion of programs 
to make battered 

compensation. The domestic " ,womeneligible for 

() 

~ V10lence d" 
l1

ari n County, California re' J.version program in 
'qUlres that b 

to victims as a Cond' ij.i· . a users Pay rest{.tut';on" 
i • . Loon of th'. ....... 

T" elr Partic' . ~e benefits of .uch ". ' lpatloh in diver . 
. . . . . programs may b . Slon. 
than any other "con' .' e more tangible t 

.' . sequence of cr' . 0 a victim ImJ.nal p . 
roseCution. 

;::, 

,l'roseq,utors' offi ., 
,. ;,. .....'.' ceSWh1Ch handle 1 

tic abu ' .. arge numbe.rs ·of. d' ' ... ' , '. secases sho'u'ld' : , ome's_ .' . ... .. conslder' . 
. d '. ,asslgning at '''ea·s·t· a' VOcate to· 'k .'.. . . :L. one. fUll t' , 

" Worexc'lUsively - Ime 'On those 'Pases. Th' 
" for "the developm~nt" of " lS Would allow'. 

8 'iTxpertise to adqress'
c 
th 

J;>J:-obletttswhich '.", e mYriad of 
ar,ise ,. in s~ouseabusec~\~'e~' s 

.. . 
:;f 

o 

"k'''''>''''''"~~'~;''_'''_''''_,,,,_,-": __ ,_~~. 

• (j,' 

,If 

Whether .or not functions are srbecialized, staff should 
<i " , 

'j' 

provide battered women with infoitm~tioh and referrals, maintain 
' ("\ ( >, 

9 . } 

contact while qharges. are.'pendinw~ faciri tate court appearances 

by arranging transport ,or ch~ld /eare, and', help battered women 

who become crimi~Fl complainant/a ob1tain needed protection. 
, " ,~ 

Provision of ,these services in Sahta Barbara, Westchester 

County, and SeattJ~,e has, redUced greatly ,the numbe.r of domestic 

assault cases which are dismissed because of victim noncoopera-

tion. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

Interview with oehorah:Talmadge, Ass'istant District Attorney 
in Santa Barbara, California, in Santa aarbara (November 4, 
1979). 

Interview with Susan Kaplan, Coordinator of the Domestic Vio
'fence Unit in. the Los AngelesCi ty Attorney's Office, in Los 
Ange~es (November 8, 1979). 

InterView with Debe 80lzman,Kivitz,Assistant Dist~ict 
Attorney in. ~,h~ladelphia, Pennsylvania, in Vineland, New 
Jersey (Apl';~I 21, 1981). '. 

See Domestic Violence Unit, Westchester county District 
Attorney, Statis.tical Summary, Appendix D. 

II SeeBa t tered tiomen' s project, Seattle City Attorney's Of f i,ce, 
Statistical Summary"Appendix C'~;ih 

"i,;" 

Response, to"Questionnaire on prosecution of Domestic Vio-
lence Cases" lhereinafterci ted as '·Qu~stionnaire '~:],sub-:-
mitt~d by Jay Hpwell,Assistant District ,Attorney in . . 
Jacksonville, Florida. The questionnaire was developed by 
the Center for.WomenPoltcy Studies and distributed at an 
NDAAconferen~e :in January 1~l80.. Information co1leci:(~d is 
used onlyfo): the purpose of describing respondents' ," 
experience with f~mily violence prosecution •. 

Response toIIQuestionnaire", .submitt~d .'~ Wendy Homer, , 
Coordinator of the Domestic Violence Div'ersiol'l Program ~n 
the Ma.rinCounty District Attorney's Off,ice,Marin County, 
California·. This questionnaire was supmitted be~?re data 

., 
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had been collected ori cases admitted to the 
program. 

o 
/) 

8. K. WILLIAMS, THE ROLE OF THE VICTIM IN THE PROSECUTION 0 . c. 

~IOLENTd CRn~ES 28(1978), (availablefr6m 'the. Institute iJ 
. aw an Soclal Research). Nonstra . . ..' ..... ., .. ", ..... ot,' 
ln the INSLAW stUdy ·to·· 1 d' . . nger cr:m. e.s .are defJ,.ned ,0 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

lnc u e those comml.tt·ed a' . ".,' 'f' ., '.' members and fr' d .' ~.' '.,". gal.ost· amlly 
Th' ' . len s or acqualntances of the defendant . :". 

1 S may explaln why the rate of . t '. ' '. .•• .~', 
r. eported in the s.tudy is lower t.hnontsh· rat,nger .. caseat.trit:i;ol1 
famil . . 1 . an a reported for . '.' '. 

Y V:LO ence cases by prosecu.tors interview~d •• ' .' ... . 

Seattle Statistical Summary, supra note ". ". . ...• ,., ..... . . 
83 percent figure is computed by d-ivid' 5 \hat Ta.ble 3. '.~ The 
of convictions and uilt . . . . .lng. e. ~ot~l numbel: . 
by the total number g of c~s~!e~~ ~~. W,hltChh th?v~qtl..m;cooperatea 

lcn e Vl.ctllll coopetated. 

See Westchester County Statistical Summary, supra nplti'4 •. 

See Prosecutors DiSCOUrage B tt . . .'. 
Charges, 3 RESPONSE TO VIOLE~CEered Women from Droppip<J 
1979).-' IN THE FAMILY 1 (Decetnber. 

, 

See Victim Contact Letter used by Battered" :l . 

Seattle City Attorney, P.' 37. Women 1'$ ::Project, . 

Se~ Police Referral Postcard . . ..... ;;' c. 

Unlt, Westchester County D' t' ~sed by Domestlc VloJ .. ence·, 
lS rlct Attorney, p. 127~ . 

Interview with Jeanine Pir~o . '. . ' ..... 
lenc;:e Unit, Westchester C~unt D1 7ect?r of the Do~e~tictVio'" 
Plalns, New. York (Septe b'. lY Dlstrlct Attorney;; Tn White mer 8, 1979). .:' ··,··;f. .' 

F . . c, '., r·" 
'.' CANNA VALE JR .' .".' II 

LOS ANGELES ~ITY' ~T:::::: COOPERATION 87-91}19;76l../, 
23 (2ded. 1980). ' DOMESTIC VIOLENCE EROGRAMI'MANUAL 

." '", p." 

See Seattle Statistical Summary., supra 

LOS ANGELES CITY ATTOR 
manual inclUdes the f~~YJ.supra note 

. BRANCH TRIAL MANUAL: 0 oWlngexcerpt 

not.e· 5. 

1/ 
" /1 . 

. j ~.' 
16,~t23. .., ;,rOis . .' 
from :the CR~rM:tNAf, 

Victims do not have the aut . '. ". .... .. 
t~e prosecutor can make a hc;>rl t~ to drop cha.::rges" t 
mol ssalor seek th .; PpllcCitJ.on to the court: ·'for d'! ... . . e court's approval f' .' ...•... ~, S 
orlglnal complaint fo . h '. .0. an amendmeht to the 
charge. '. . r t e purpose of·, a plea to ~i reduced·' 

!: '. 
Complaints fil d . . . ,1 '" . . i. 
F" ., e ln compliance .. th "t . .... . .,. I . . '.' .' 
lilng GUldellnes shall not .W7~,",he Domestl,c;V~Olence 

absence of compellTng i. be dl.s~~":;!;lsed or reduced ";·n th'e' '. 1 . clrcumstanc"a • ' ....... ' .. 
~a •. Persons charged with such e~ :/ nd ~upervi"sory~ppr9"" 

o plead. to the offense . h . crlIJles ~l.ll bereqUi'red .' 
. C arge9! or proceed totrlal. .' 
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19. Telephone interview with Sally Buc;kley, Director of the 
Battered Woroen'sproject of the Seattle City'Aftorney 
(September 1980). 

20. Interview wi ~h Deborah "Talmadg~\, supra note!. .' 

2L City, of Dayton .\7. Thomas1 17 Ohio, Opinions 3d.L' 255 (1980). 

22. See Seattle StatisticallSummary, supra note 5, at Table 3; 
interview with Judge Barba.ra yannickof the Seattle Municipal 
Court, in SeattleWashiri!gton (November .18, 198(l). 

,I 
23. Interview with Deborah ';'almadge,supra note 1. 

24 "J LOS ANGELE$C1't'YAT:I'ORNWY' supra note 16 ,at, 23. This des
cription of ·forms .of. as~istance Which may be provided to 
Qomestic vi.olence compl~inants is drawn largely from obser
vationof victim advo~at:esat work .. in prosecutors' offices 
in Seattle, Washington"Westchester county, New York, and 
Philadelphia, Pennsylva~iaJ, For otheril}formation on 
victim/witnes$'asfd . .stani'J!e, seeE. VI.ANO,PH.D., VICTIM/ 
WITNESS SERVICES: A RE,VIEWOF THE MODEL (1979); BATTELLE 
MEMORIALlN~'l'I'l'OT,E . LAW ,i,M~,O JOSTICE STUDY CENTER, • FORCIBLE 
RAPE: . PROSECUTOR A.DMI~ISTRATIVE AND' POLICY ISSUES: PRO
SECUTOR.SI·YOLUME I Il( 1978 ). 

• ~ ~, I , 

-I '. 

25. See Chapte.r SeVen, "po~t-ArreS,t Detention." 
; ~ -";, . . , 

26. See. Chapter Four:t· IIConhd. tionson Pretrial Release." 

27 • ABA, REDUCING VICTIl1-!WITNESS INTIMIDATION1P-12( 1979} • 

28. See Petition for Expe~jited prosecutiori', ''used by Santa 
Barbara District AttOi:fney, APpend:i.x K.· 

,I 

29. ABA, supra note 2Tat! 10. 

30 .' rd. at 912. , 

31. 

32. 

33. 

Inter
9
view, :i thue1e'I1J!smi th,·." A,f{si stant Di stl:;Lct . Attorney 

inPo);tland, OregOl"h}iif} Colorado Springs, Colorado 
(Ja-m.lary 1?80 ).", ' .. 11 ....,. '. . n 

See Statetegislatiofl on oomestic Viblence, 4 RES~ONSE 
o TO VIOLENCE1IN THE. Fi~MILY''iJ.:September/October ,1.981). 

L (' 

D. CARROW,'" CR:t:MEV;rd;TIMCOMPENSATION( 19801 (avai~able 
fro.m the Nationa.l Cliiiminal JU$tice Reference 'Servlce) • 

,) 
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What bctttered women want most is to have the violence 

stopped., New procedures"by wniphbatte::r:ii1g inay be punishe~.,,)) 
, '.,,', , .', '" ' ," 'I!:, !-') 

or deterred may beus,ed at several stages, oftbe criminal~·";;!( 

process. These ~nclu~;~': '1) takingact.ionshort off~ling 
charges, 2) imposing conditions on pretria.,;l. release, 3) 

deferring proseC!utionwbile 'the batt~rer g'oesthrough a 

coun~eling prOgram, and 4)' post-convicti0l1:penalties. Many 

of the sanctionsWhidh'rnay b~imposed at the various stages 

are the same. They include orders that the abuser refrain 
" 

from ,c.\buse,attend counseling,tbathestay ,faway from the 

victim or move out of are~ddence sbaredwith her, or that 

he pay restitutIon. However the 'socialstigma and the per

ceived seriousness of the action, taken is greater 1:f the 
,cf\ 

,. . .- ' " , \..i" " 
abuser is arrested, detained in jail, or convictedo,f a 

crime. 

Ironically, the less seriou\~res-t;rictions which occur 

at earlier stages int'heproc$Ssmay"be more'effeotive in 

deterring abuse it' Remedie,sor sanctions, which occur within a 

few days after the pre;cip:i:tatingincident are more l~kelyto 

reduce, violenc,e than subsequent action beca.u.set.he violence 

whiCh IE!d t.o'~he charge is !;Itill fresh." in the batterers' 

minds; the thteat6:fthe po\tlei' o:etbe" dQ~rt is greatest at 
. .' .',' " ' '~;;;';~~T . 

that point. La,ter. intheproQ.e,ss ,after ll.fe has resum.ed 

6~ -
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virtuafly undisrupted, batterers are 

court orders seriously. Obtaining a 

condition of pretrial release fo-r 

than a day, while reaching a criminal conviction 

severc,:tl months or longer. Wh ij e: re long delays ar·eo. encountered; . 
the likelihood th t . . . 

. a a disposition will be reached drOJ;?s 
sharply, because. the . ' 

complaining witnE:Ss may drop the 
or the defendant may d'; s " . . ' .... appear. 

I'· 

~. 1.1 

'" 
i .. ; 

~i 

'" '. 

, :~ .. ' 

]t !P31 

INE'ORMALACTION. SHORT OF. FI.l',jINGCHARGES CJ ..... 

Most domesticvioleo,ee case.$screenedby. prosecutor.s do 

not resJIlt: in the 'filing ofchar,ges,l e ither because available 

evidence is Inadequate,! to :makeconv4ction likely OJ: because .the 

victim does notwish,to,- become a comPlaining witness. However, 

some prosecutors'offIce.s, 'in .aneffort ·to prevent ,subsequent 

violence, fUrnish infQrmal·ass~stance to battered women .who 

decide not tOf~le chat;ges. cStaffmembers offer to send warn

ing letters to battere,(siprovide J7ictiroswithinforrnation 

about other legal remedies .and . $ocial seryices, make referrals 
o 

to othe.r agenci~s,and' in,sbll\e : cases offer mediation. Given 
t • 

that spousal violence tends to escalate "over time, "it may be 

more cost"'e'ffetrttve'''td''p:toyi:de'suC::h. informal assistance early 

in the cycle than to prosed'ute batterersafter the violenpe 

has become more$evere, 

The Domestic ViolehceUriit9f theWe:stche~ter County 

District At toi:-ney, '$ Qffice, under a. grant from the LEAA Family . . 

Violence Program.,. 'developed. amodel!:or· tak~n9· informfl. act.ion 
>'~ 

in domestic cases which· are$creeped bl;1t; no~ prosecuted. The 

Neighborhood JU:StiCEf ceh~e:1~k; .and the Cle\teland Family Violence 

pr09ramdeVelopea1l\Ode~ $ fot-m~diationof spouse a.bu se case's. 

A look at tbe$ep:r,09~ams: ind{cateswhattype of prosecut~rial 
action may be most u$~fU:l; in. Casef:; .in wbich no charges are. 

·filed. 
,n 
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WARNING LETTERS, MEETINGS WITH ABUSERS 

For many batterers who have. never had any \:;Ql\taetlfi'th 

the criminal justice system, who have jobs, and wbi> V'Il;ue .. 0" 

their reputations, a threat of prosecution "''1y bean,e££eei::Lv<o 

deterrent to further abuse. If a prosecutor decide." rloet<;> 

file charges, it may be usefuL to send a lett~:r eO the 'abUse; 

informing him that a complaint has been received, that",the' 

alleged conduct is illegal, and that, conviction c:anlead. tQ a 

jail sentence. The letter might go on .to ellplain thai;. the 

prosecutor has decided not to file a charge at the t,ime, bu,t" 

c 

that any SUbsequent complaints will lead to prosecution.~ 
~. 

The Westche ster County Distr~~rAttorney' SOfH cesend s,,?ut 

such letters to OVer 200 abusers every year. Warnillg leUers 

are sent at the victim's request if there is reason "to 'belieVe 

that there has been a "iolent incident, bUt no cha>;ge 1,$.to be 

<filed. While no systematic fOllow-up stUdy bas been c:onducjoed, 

SUbsequent violence appears to be rare.3 While the stafJ; is 

aware that SUch letters COuld preCiPitate fU);the:r violence, 

they report that if the victim is intima.tely acqu'Iintecl "ith. 

the abuser, she is able to predi'Ct whether it "arnill!! lette); 
will deter or trigger violence; 

Jealline Pirro, Director of the Domestic Violence Ull.itip 

Westchester, Suggests that tbe Warning ietter ohthe P"osecllt.Or'~ 
letterhead' maybe effectil1e because of the 'I"thoritYOftiJe 

district attorney 'Ind the batterer's fear of prol!ecution.'l'he " 

Abused 'Women's Projegt' of Evergreen Legal Service.s in Se'l1<t:.le 

'0"' 

._ .... Ul .... , ... , .... ""'", .... Us_, _ ..... , --$iIkli\itW(!WII' 

'II L ' .. 
-7."1 :. tiM ~ ",L","",~ .. "_ ..., ",~--. ,,~. 

'C 

6.S- . 
, 0 

gO 

·a. 'n',d 'or. ep·.,orts f.avorable. .·le"-.t.-t,e'~s' to,eatterers dwarfl,'!. 1)9 .. , ... -.. 
alsO sef! S '. is leSS oUicial!.n 
results, even thOU9h~,'t .• ,he~r let-terheaq 

appearance. 

Another treed iii Westchester t.o deter informal procedUre 

, ' .. ""h "d".": l·e.ameeting . between a . police . .. is to .$C e.u . ,\ "'. '.' .'. . further .violence· .... b suspect 
' . d'" .... btteret' ,auringw.h~c. a . d asu5{>ecte .. a '.. '. 

investigator an .' 1 assault .an,d .of; 
i. fthe' penal tj.es for crimil)a m

ay be informed 0 ". Il d" t' This 
suo b.sequen.t conuC. '. ittterestin his 

the prosecutor's to avoid violation 
"be>,.t1sed with great care 

procedure shoulid . Even if f\Ocharges 
. . ·t·itutional. rights. batterer- s ,cons '. . " 

of the '. '. l:.:a be .. read the M1randa ' h batter'er $hou ~ 
are to be flIed, t .e '. . the batter;,r 

.' 'f' d of the meet1ng, When he is notl 1.e. . warnings. 

should be invlte • d" to bring hi.s attorney. 

REFERRALS '" 

. • . ho appear at a f battered womenw . ,; In· We stc,hester County" d of I 
' ar·e informe . for informat~on . I 

" 
! 

t .. 1 s', office or call . "'he P
rosecu or· . .... , " , s. an' d are glven~, 

1 serVlce .. ' ':.' ,f.' 
. ':'d- available SOC1a legal re

med.ie. s an ... " , es offices, 
d legail.se.rv1c . . ... // . . ' f s'h'e'lters, hotlines, an II num

b.ers 0 ... " . . ., Pr'_oJ'.' t phone . f.~_'l.ed. . . -l'compla'int 1S .. h the'ra forma. .. . 
regardless of we. 'des to .fHecha 

d 'f a~victim"decl .. . staff ha"e found that 1.,. k e the key 

, o~support 9rOup',may ,>. . contact with~ Shelter

t 

pro 

If she does not wish . 0 

, her 

continued cooperation. 

may. reduce the 1 '. o.f· :·other. services l' nformi n9 her a 

six imonths lat.er as that 1?he casewlllt'eappear re serious 

". . . .... ..~ ide.' assault or a homlc .. 
o 

.......... '" ~ ~- .. --

, .' 
" 

o 
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o 

:i 0 '1 ~ Referrals may be most effective. ,if made dUring Cl iidj.sc\Js~ ,1 w 

1!' ,', i 
' 1 sion between a battered woman and a vicj;imadvocate .• 19 ~a", ' 

the ,referrals can be ,tailored to the individual'scir~rumstances", 
" Also, the advocate can call thes~elter or the cOQI)Se~i"'9S'1r-

vice to see if space is available.. Iftbe' caseload is'lt/too" 

heavy to allow ind i vidual service s of tbi s n.a ture "the:: prp$ecu ... 
o J,t 

tor may wish to arrange for distribution,,, ofa Publication con-
I'! 

taining r~vant information. Such referral .~nf<>rmatiQnm;;;:Y 
alrea.dy have been published by shelters or hO~.~il)e$ in.tlt" 
community. \1. '" 

\ /.' 

MEDIATION 

During the last decade there has been a trend toward re-

ducing court time spent on IIminor disputes" by settihg up 
programs to mediate them. 4 

one session, Which may last 
Mediation i.s usual~mplet~d in 

up to six hours; themediatror,; i.s 

most often a trained layperson. Duringj;nediationof a domestic 

dispute, both parties are asked to identify sources of fru,stra..., 

tion in their relationship and to suggest solutions, to the 

problems they identify. The mediation may produce a written 

agreement, Which "lists the changes each ,party has agreed to. 

make. The agreement may be sealed by the court, but it is 
" 

generally not enforceable. S 

tJlediation can be useful in limited circumstancesinwhicb 
~, - . -.. " " 

the "ioletice is not chronic, and in. which bbthparties 4re 
,", :.;, 

motivated to make changes. in their relationship. It. maybe, 

usefUl in bases Where violence has oCcurred once or twice. 

. ~"'" 

CARL A. VERGARI 
District Attorney 

. ·t) 
,Office of the 

DISTRIOTATTORNEY " 
,. COUNl~OE,'tIEST9HESTER 

1 1t Grove Street 
Courthouse 

White Plains, N.Y. 10601 

.' 914 Tel. 682-2000 
, \1. 

\~ , 

la1nthasbeenmadeto thisotnceby _-,...-_____ -:--____ -:-_ 
Acomp , . . . . 0.', 0' ".'h'o' , ind'(himlher)(andtrespasslngonhislher _____ "_._all,egtngthatyou are arass ..... ~ 

premises). 

• 0 • - a.l1z" th' at if th1S'a.llegat;ionis true, anaotion ®ch as this on your lamsurethatyoure e" o. '.' . 0 has 
' 0... th ftling o!criminal chargesaga.tnstyou. ' 

part could lead to e , ,-, ., 0 '.'.1 h alone in the futurE:). As such no charges 
ind1catedthatslh~mel:"ely'deS1resthatyoul eave er, " , 

will be filed atth:1s time. ",'. . , 

This letter is toa.dViSeyou that this complaint ha.a been made to our office and is now 
on IDe. 

Verytrulyyours, 

CARLA. VERGARI 
Distl'ict;At;torney .. ~ 

Jeanine :Ferris Pirro 'J) 

o 

AssistantDistrlctAttorney " , . 
Chief, DomesticViOlence Prosecution Unit 

o 

~ 0 , . ' • '0 0 • • • At y's Office, suspected .• WARNING LE'\'TER . , . . b the W .. tchesferGounly DlSfnct t orne .•. d t filing of In many domestic violence cases rejected at screenmg: y. . nd that subsequfl)l1t abuse may lea 0 
. bal/erers are sent ·thlS letter to warntu$rn a spou . - , o. . ,1.. th' t· . se abuse IS a etune a , . 
. criminal charges. 
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Once the pattern of .abuse is established, mOre" qoerci~.e relllecUEfs 
( , 

are needed. !i' 

Because the appropriate Uses of' domesbJc v.t'olence . 

mediation are so limited" it may not be cost-effective to~,e:t, 
upa mediation program.'l,ilso, if a progralil is set up, it is I? 'I 

" 

likely that mediation will be used i. n, ap',.p'ropria.te.ly, ' 
··~n. case,s 

where violence is chronic •. 

abuser. 

(',' 

If domestic violence cases a~-~to be mediateo, the' I?art:i-e,s~t 
should be placed in separate roori'f,s, and be all(1ow' e'a 't'o q 

talkpri~ 
vately with the mediator. Th' " 

1S 'will ensure that 'the victlpl is 
not inhibited from expressing he'r f 

eelings by threa.ts' fromt.he 

Those who mediate cases Q 

dealing with . family violence need 

extensive training from professionals on cond~ctin9medfation. 
Abusers are often extremely , 

manlpulative.' Wl'thout t ' ,. ralnlng,. 
the mediator may not re6qgnize patterns of ~'ehavior 

<:;;~/ common _ to ' 
violent lnen. 

Many advocates for battered ' "/ 
women argue that mediation Is 

less effective than 
other available optionscin red~cing violence. 

They urge that th l' , 
e re egation of domest1'c' V1'olence 

t" cases to " mediation a . h 
ssumes t at the injuries involved are trival~Th.e 

message communicated to a 'battered ,"" 
" ,woman when she is den)ed 

tpe right to see a judge ,I ~ 
1. that she has no enforceable.~ight 

,I • not to be beaten'r 

The concept of mediatidn l'S 0 

tohat two equal partie'slmeet 
wi th a neutral third to" work! olIt thel'r . j 

differences. Thebalance 
of power in most violent ' 

rel~tionships is heavily weighted 

.. 

co 

i, 
., .. 
1 

..... ,·tt I , •• " :;--:'1"'..... l' 

• .... ..,,...,..:. ~;'~.:3. .. ....., ....... ~"""""~~c..;;.,....~"-" 
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@ ,-~ .. ~. 
toward the batt.erer " and the vict~m' s conouct is qircumsc:ribed 

-, 
by threats of' force if she fails to please her mate.;' Gen"erally, 

both the victim and theabU$,e; blame the victim f?r ,thevio

lence, and med iat.icm provides yet 'anC1ther opportunity fort.he 

abuse.r to 'explain exactly what it isabo'U,t her~ behavior that 

provokes' h'im to beat her. .·Mediation agre~ql~nts often include 

fJ the wife' s commitment to have dinner ready on time, to .cleani~:C§ 

the house more thoroughly, or not to nag h'er ma.te about his 

drinking 'problem. Though t.he man migh.t agree to try . to curb 

his temper, $uch a commitment l$ unlikel¥to be succe.ss£ul 

as long"as he i~ permitt~d to bla~ehls violence onhi$ victim. 

One of the more u':~aful,function~ of criminal prosecution 
I.:J ,<,. . . , "';;l ' [F 'i 

of domestic abu,se is ·that. thec=-;~bu~er, may be t.oId in nouncer-

tain terms by so~eone "ihi';:'authori ty that" I)he is committing a 

crime and that he mUJ!3.tst.op:. Even if he does not go to jail, 
~ "!~lrl ,I,' 
~ (. 

and even if there is ,po ,counseling ,progran;t '~vailable ,the 
I, • u 

[) '1' , 

public hurniliationof being't~"ld bya judge 'that he;hfsno 
1/' , 

right to bea,t his"wife maf b~e~fective. ~ten who batter do 

not have 'good contro.l' oveI' '~heir ";behavior1they,, rely on others 

to set limits on what is permissible. Mediation doe$ not ful-

fill this function. 1\ ' 

Even wbennot exercised, the power of a judge to issue" 

jail sentenc~s and ':to 91 veorde.~ . .w.hich~'l'nC\Y be enforcedb~:~;;. 
.... .....;.:.; .. " ," ~ . " n· -, 

the police le~Qs m~ny defendants ,t?'take' judicial,,,, action 

• . ~f t·he;aSuser leaves. a serioOsly. A,mediator has no ,power. .a. 

d · . . up" the ,agreement, he has violated me 1atlon session and tears , 

no la.w. Ii) 

\~ 

o (" 

"';. ' 

II 
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When a·court hearing ;s ,) ... completed and 
there is ,some accountab'l' , 

,1 1 ty - the abuser 

violates the order he can be ~ 
, brough t oack 

such accountabil't . 
, .' ," 9 ~ y"exlsts,following 

chroniri violence is difficu~It 
<) even 

of 11 a court orders, thorough 

of crimes, and 
, 

session w~th a lay person who has 

'judge por theskill~ of 

Finally, mediation 
" ,generall~ involves o,n, ly' 0'0' e '0 I'f . 'b " '. se,SSlon. '"a u~)~ve' bei'lavior "",,: ","", ' ' 

," reflects the deePly' hela be' 1 i,e" f 
th" "Qfabatb~ret' a~,:o he c~n get 'what he wants th h ' " , "" ' ' , (, rO,ug l;he ' ,,' " [, 

'~ \.. use ',of 'force ,one 
session' is not, enough. ' , ;", ,;, ' 

From the experience of h ~ " , r" 

( t e NeighborhoOd JU,stice Centers' 
NJC) '" a grou' f . ' 

!. , .' Po mediation ' 
prOJectsful1ded 

, might.? 1,' rif"er th, at ' " , mediati,on i 0 

, "', s l~app:t;opriate 
v;iol

ence case~. A~out half of,'the " " , '> " ,'; ," 

II', t ' .' ,.;C?" " NJC caseloads consists of ' 
"in erpersonal disput~s o~, ",,'.,',.'" 

,'" In ut>me~tic n: hb ,", ' ' 
other. close ", c, . ' ,e,lg or I , famlly "a,.nd 

, .relatlonsh~I?s."6 , !' • ", 

; , ,'. <, " Dom~stl.<;: diSputes w ' .' p 

_n the Cq.q~load-:~ PI ,,"I ,,,' , ,er:e inpluded 
, ,. (, '.,./.~,~~, '-/ o,f. ,the sem~di~,tion " r2' 

Flnal '1)Eva!ug~ . ~p Qg:t:'?-ms becauseJ .. ad the " 
, {) ,.",.on Report on, ,the Neighborhood Ju s4.), " . 

e~plain"s: '"---.0' -, Q' Lfl:ce Cerite'r'S . 
c\" 0"7/ ". ' ~ ci " " ' '[0 .~~ L";,.:" 

" /,'-:-". ' " "1For, disputes' h'~t'('C' ,,0 1Y c,. '.,,~ .,' 
tr d("~" 0 (eWeen coup' l' '" "i~ , 
u a Itl0nal aO]'Ud' "es or nei'ghbors "t. "",,,, ., 
some and'= l' ' , lcatl:on :''''outes"' , " e c. I the'" 

"~" a lenat' ,~, seem asp' • 11 
fneerperso~al ' In9,'cglVen thatthe~p b~Cl~L, y cumber-
are dOubts abo and somewhc:troutine(,.'~~o el1!\~~s large~,Y 
cQurts',~ >7 ' ~ ut the ul tlmate ~,~ Moreover, ,there. 

'>, " ",as Wecfia'{)f'sms to sett'" a~propl:':ta,t;:eness 'of the"", 
'Th:o.: '~ , .0. • .,',e lnc~erpersonaX' disp' ut'" '7" '" eval"atlo '-I=,'~ 0 . ',' es. G (, "" '" , no "1}0und h '-' 0 ' , , " if ' 

, ," , owever, 't,hc(t. d . ' 
me~: iati~n ,of 5]9rnest1c 

c , 

\,) 
~, t::i) " 

0 

" 
, 

" 
, 

v ,',j 

" "'\),,, .(" () 0 
\'c '0 

0 ~,. 

. ®' ..' 

violence cases .,l~;$:s'succes Sfu1' 

A gr6up of NJC clientswere~skedc whether medi~tion was a satis-
41 <, ' • ", . 

factory means of r~solvin1 thei:rc:Usputes. '·Therewe;:e larger 

percentages of dirssatisfied, resPQindent~amorig those involved 
'~i 

in family di spute~ andd,omestic "assault ,than among ("parties to 

other types of case$~ 8 ' 

The evaluation ~und 
':;\ ',', ." D' 

" , . " , , 0 

likely to be,achievedthra:ughmed iationio'simple disputes 

tha,n in more complex ones. ' , At a Neighborhpod ,Justice Center 
C1 

in Brooklyn" agreements betweendisputant$ in :i:'ntim~te rela
,t 

tionships were found "four times more likely top,;reak down,'than 
" ." ,', \\ ' 

agreemen'ts "between parties with motetenuou.srell~tionshiPs. 9~, ,C 

. ~ 

The report suggested ,some rea,sons' for this patte/'rn in the 

failure of med1ation: ",' 
t, '\ 

[11 t is prob~bly true that in" most of the c,ases which are 
resolved the dispute it:f not tremendously, 9qmplexor deeply 
rooted. ,o •• the 're solv~able ,dispute i~'typ~\cally"A one which 
requires only thet'elatJvely brief intervention of ,a skill
ed third party. This ,t.\~iew i,s' "supported by tpe evidence ••• " 
which shows that when, a dispute involves indIviduals with 
strong underlying 'problems, the 'likeliHood of achieving, a 
lastingresolution"diminishes (emphasis added ) .10 

Another program which ,Jnediates familyvi6Jence qases isap 
..~) . o,.~ 

LEAA demonst~ation :project "!n;<C;l"evelan<i,Ohio. 11 "The goal of 

the Clevela!ld
o 

program" is n?t~o~roViae.a sUbstl'tule ~br' leg~,~ " 

action, but, to provide (1, modet ~or'" intervention in cases which 
, . " ,. :;, 

" . '" ,,) 

are not yetserio\\s enough 'to require re.gtal action." 
".i.! . Q. \) , . " .'., 

The program set up ;'a ~rOQ~dure underowh,~ch police r~spond-
('" .: \.~.~",;,'A<:''';':~<··f~ " ~ . 

ing to a distU;t;'ban~~~ell($ssue' a""Noticeto'fo.ppear" to hoth 

parties, indioating theodate and' ~ime that a m~diator from the 
J). ",11 

1) f 
i 
; , 

" 

--~-': ~-
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Family Violence Program wi'll meetwit,h the ,l;~ 1;"j:.i e$t!> , 

their ,problems., , The summons is printed .on, atkoff~iicial'"':'lbokin~r , 
police form, but participation in mediatio~ 

voluntary.12 

o 0 

When the parties meet with a mediator; 

set up a mediation session or they may deeitle to\defe~medl~-IJ' 
tion until one or both p~,rtiesrece:t\re somecouns~ling, •• ,:, 

(i"I .", '. t"j ,/' ., 

experience of the program has been t:hatin many ~a~e~i. the 
. ,>' , :'J' , .;~ ,,:,,'!(~ . 

COUple is not ready for mediation when 
they first~!lP~~~_~ 
i ' n,' '.':'. 1~1;J,/P~ 5' 

~tthe 'E'amjf'ly Vic:jilenee 
"I, 

Therefore, many parties see counselors 

Program for several weeks prior to mediation". 

The Notice to Appear Program was not as suc~e,~,st;Jll¢lS 
first anticipated, because the police referr~d fewer cases" to '" 

the program than had been anticipated. The lowrat~ oftefer-. , q' 

rals occurred pa:ftiYbecause a new domestic vio;1ence law, which 
« " , u, " 

allowed police to make warrantless.a.rrests, wer)'t; into effect at 

the same time the program .began. 

" ' GraceK,ilbane, Director of the .wftness/V*etim Assi$tance 
o • , 

Program (the parent agency of ') the Family Violenceprogra~J 

.,;-. 

'" . .. ..~ 

,identifi~dsome pr';blems with the mediation procedure. Fir$~, 
Kilbane stated that because megJation is VOlunt';~y, 't'he 1'r<191;""111 

o , , , ,dr' \~"'J~' . ,D ' Q', " ." • ' 

" cannoJ: either require atteridance or el~force t'he terms. oft~e' 
agreement. Second, it is diffffult tOdeterminewheth~r a' 

.. '~ , ' '0 

couple is ready' ,to mE7;diate, or how much eounsel~rig tney will' 

need b~fore mediation >'s Product",,,." . La~ Whe~couIlSeiing; 
(', • 'l f) 

is needea, it is difficUltio p. er,s, Uad. e batte.rers &. "'t' "p"'at.~ ~:> 

1:.0 p¢lrl.~:,l. ... 
./. '\ 

.\ 

o 

\ 

~\" 
\' " 

. " , , \ 
on a vol un tary ba sis. If"onlli' the ;'1 c l;! lJn ,1''; cei Ve s cou, nse 1 i \, g~, " 

m' e'dla,tion",i s,.', "u .0, Ii" kely:~"" ,\ successful = I 

' " 'lt to in"ol,.v~bl.aw, en£o:rce:n,}"~"" n t official Ei~" It may be diff~qU '",,' ," \\ 

t,Q,' , ,a media.tion progta'm.if~h~re is, some .'\ 

" , 
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in making r~£errals , ' \" 

more' eJc;,edient le9Q,1 remedy'available." "', \\,\' more traditional 01:: \ 

' " "ca'n',n,",ot,: ',b, e persuaded ,to ~take ,~ courtsandpr0~equtors II c, 
~, " , 
" " t '"f',a' ,m,i,ly violence, mediation \,\ ini tiatives to HeYen \ 

However, if 

more formal 
.. 0.' 

b useful alternative • may 'e a , '" " 

1. .. ." 1 Westchester County ; Philadelphia, prosecutorsln~eatte'and J'<!a.rinCoun,ty r¢p?rt~bat charges 
Los Angeles,po~tland~. . ..... " •.... t' fthe, domestlc Vl.olence 
,areftle~ in20t94npere~J.JaobY theproseclltor~ s office. 

\\ ;\ 
'\ , I, 

~ I 

repg"ts "r compla1~t~ screelle . . <, .'".. . 

i.' '." " ....,' w<" .thester:County'i'OistrictAttorney' s Warning Letter used. by,> es e,; . '. ; , , ",I} 

Office at p. 67., supra ~ , . 
2. 

3. 

4. 

. . .' . . ector O'f the Dome st.ic ,Vio-
I.ntervie,w 'Wr.t.h' .Jea.n.~ne ;Phl. rtr.o, .'' Dcol.~nty .. Dis.tric.t Att .. orn.ey'(~ 

U . t" of the Hestc es er\ '., 1979) ~~~i~e ~~ whitePl~ills" NeWY9rk (September 18,.. . ...• 

.' , .i" . '". ')HOOD:JUSI~ICE CENTEES FIELD 
R. COOK, PHO."et ~l., ~~~g~~Ct';'71980 (availablefrom 
TEST: FINAL EVALUATIQN .' . " '.' .' .' ,~.~. ' 
the tUltio.Qal Insti tute"of JllSt::,~Ce), 

II, 

" 5. Crd . at 18 to 1gexplai~s: 'L " 

~ ,. 11 'ng fashioft: ',' h. ea"rl",n'g' pre 09.:r .. es.sed . ip,\, the fo • OWl. .," A typical 7 "\ D . • 

' " . . .. . ' .', .t.atement, introduclng 
(l) The, mediator made~nope~:u:\g .~·'·roie .. and describing 

self, explaining. themedla~,;or s '. 
the mediation proceSs. I t 11 his or her side 

(2) Each disp~~tantw~ts'halu"toi~~el:~uP~ion. 
of tht:; drspute wW' 0 ,.' .' .. r\discussed the. i.J~sues, 

(3) The dl.sputa.n~$" an..d me9lat~la~ifY,in9 questl.ons and 
with th~. medlator aski)·n9 ... !:os toward agreement., 
att~mptingto . move the.partllr .. have been held wlth 

(4) Individ.ua,l prlvat~cau?uses rqay . , 
))eacn disputant~.y ..... « '. ''.th fact-finding, ~evlew 

(5) 'Th~ JOit;t.S~S$l<?heontl~i~:~i~~ betw~en the partles 
of the lSSU.e$, a danego ~acheaQor it appeared there until an agreement was. r .\, 

, 



:·.~l~~-,' 

~" , .... r' 
1.1'"' . 

6. 

7. 

8. 

9. 
" 

10. 

11. 

12. 
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would be no agreement. ' "J, 
may have been held. " Additional : Ca.\!9I:lses 

( 6) If an ' ' " "c'" , 'I~ agreem7ntwasreached .., ',' ". ,,' '" ,::':," , 
~y both pa:;tles and the media:twas,w~~ ~,~etl,9.n~';§~9,nea 
or each 01 sputantand the si' or., C?p,~es ",ere made, ' ',',' 

ed ~or the case file. gneCJ, oJ;'l:g;l;nal ltasreta~n- ,I 
( 7) Medlat.or thanked ,t'he 'pa .i..' " " ' ,) ',', '," '". ' r{..~es " .i...'., ',' 'I , " Ji>a~.f1:: ;t(!~pa U:on • I 
Id. at 2. 

Id. 
,'j . '::~ ,,-, 

"', 

Id. 
"""""-

at 50. 

1d. at 93. 

1d. at 89' s W .' - , ee " FEtST1~ " ',"" , 
MEDIATION IN DORCHESTER ERAND L~ WILLIAMS" COMMUNITY 

, from the Government Pri~t ~ASSACH~SETTS (19BO) {available 
lng Off~ce 1980). "'II ",', \) 

T~e descriotion f " ,', 
Vlews with'" 0 . the Cleveland pr ,." :' ,," ' ". ' 
A ' . Grace Kl.lbane D', ogrBm ~S ba,sed onlnter-
v~~~!~ance Program, Bill' sch!:~Ior of .th~ Witnes,s/Victiitr, 
POlicece ~rogram, and Fred Szaboer, .D:rectorof,tne'Famfly 
1981)" Chlef Hannon, inClev 1 " Ass:stant ta,'Cleveland ",' 

• e and, OhlO, (Ja~~uary l5~16,' ,: 

/1 ~! 

II 

,I 
1 
I 
J 

J 

I 
! 
'1 
'I 

I 
I , 
1 
1 

1 
" 
j 

.,;i 

,1 ~ 
1 , 

\) J 
i ~ , 

CONDIT~ONS" ON ,'PRETRIAL 'RELEASE 
" 

The first time'o a'crimin_al de7end~nt appears, ~ns<;>urt\'S" cC~O~ ,0,-,. 

to ha'l,e ba i 1 set.· If the.'defenda,pt is charged "wi th a cr ime of 

violence 'against hi $: mat~:,,~biS r~~ceas~ maycreat~ a s;rious 

risk of physical h~rm, to he~:.A~ the initial court appearance, 
. '. 

the prosecutor. may requ~st thatth~Ocourt impose conditions, on 

the defendant's release .. in CldditiQnto bail,to prevent intiml'

dation of witnes$e,$ Or ('other interferf;mce with the prosecution. 

An abuser may be requireg, to refrain f~o.m abuse 6f or cont,pot 

with his mate or .child,rEm, or to stay ,away, .. ~~omtheir home, 
- , " '. 1: ;." 1'· I " ~ > ' ',) \) , 

her place ()f employmenttschoQl, or a,ny other specified places; 
i/' 

or to pa~ticipate incol,ll\seli119.'., ~r1.. , 

Since many "family violeri'ce'casesare dismissed long before 

a disposit.ion lIS reached, "'imposiQ9 conait:ions on pretrial 
,r~ , :,.', "'. ~, ' <:!: 

release may be. the only opportunity for court int~rvention 'in 

these cases. P~ot:eetd,6n of comPlailHngwitnessesat this 
~' I),' .' , ' , , ' 

stage is important both because' i.e . may prevent further violence 
D 

" and because it may make successful pr.osecution more likely. '" '-1 
.' ~ 

Con,ditiQns on,~ release maybe set at tih~ discreti?n of the 
.. " '; 0 ' , 

court "but they 'are most effeyti\Te wh~n authorize.dj>Y a statute 

which sets' OUt pl;'ecl$ely .how such orders will be enforced. 

" '>:"0 

JUDICIAL DISCRETION 

cortditions on €he Judges have broad disat'et,ion to ''impose , . 

release of. any criminal: defendant, ,:,even "without statutory 

-75 -' 
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compla'" . '1-, ln~ng witnesses while ' -
from 

committing any violent acts.' 

Imposing conditions on '. ' . .', . , " ' ... ' ,. b1 

as unconstitutional. but' th release is oCcia!;ionai~Cbal1.a: '1 
e practice iSQwidesPt'ead andi$' f;: J. 

generally aCCepted even b d ' ,." t 

cha,llen!;e to the Power o/tr:::h::~ attorneys.ltlll'111;O/l~i 
~- an accused with ',. ges <,:onditidhson' ',' 

, out statutory authority''" . -., '\7 : "', , .. ,. ":i1,' 
court f was uPheld by, af'ede'ral 

' 0 appeals. The 7th C' ' , '. ;it 
lrcui t Court or "A 1" o"J 

We h . " PPeqs$i:a'ted tha,~t: ':'1' ave found n th' ' , , ':, 
expres 1 0 lng in theW'" '.,,'., " 
author ~ y grants to jUdges i ' 1 s~or:s~n statutes·whJ:oh 
direct~;y r!~a~tttaCh cClndi t~s c~~m~~~i ~ahses .the. ' '" 
appearance t e ,0 ass uriri9 the cr" ' . at, Qonot: "" 

" a trlal H ,"" lrn1nal defe d ' ""'. " of a Judge' s ,~ ,'-0 ~we":,er,,, we think' , : "t1 ~l).~S 
~atter "th general J url sdi t' ' tbat 1,0" terms· ' 
juriSdict ~ e defendant· s jUdg c~on Over ,the$ubject 

, lon to attach at 1 e e,re probably ,had 'minimal 
"The N" " east §ome Cond! tions 't'o''-'b'al',l '2 

, ew Jersey SUPt;'eme Court state"" ' . ','"".-
ment of Condl t' . '<1,ln dictat, hatpl,ace-

,lonson pretr' 1 _ ' la 
tion for the t ' • 

" ' r,lal COurt. 
release is ,a C matter, ofdiscre:".'" 

The court noted that ,the '.' ,,' ,,',: ," 
purpose of rest . , , . , rlctlons c p;rim~ry, 

of ,the 

not be, 

on 
aCCUsed at tr', ", 1 

release, is t ,., ., 
,9 ensure the preseriC~. ' 

" la .' and 
Upduly burd~~ed.~~~ 

that the r . .ig, ht' to" 
, , bail should' 

Other cases di ' 
, SCUSSlll9 condit" \.,' ;" " . 

ba~l are f .' lons on refoease 0" th'e' (r(" .t'ha' n oCUsed on . " ',Interpreting ." . 
legal process and the "", statutes which 'P~ot~ct the 

tions on Contact ' ' P,Ublic through the, allo,wal)ce, 'Of 'r,e$t.~j.c'-, 
WIth Witnesses t 

JUdicial POwer , " ' rcwel, or criminal 
to impose co;" d' , 0 ~ 'i. 

might be h . . n ltlons on Preti~,al c allenged as 
a viol:.:ot" • ~ lon of the 

/' 
I~ 

o 

i 
, .~ 

.".---~«:'~-

~',-" _'_' ...;:;..;._ .... ...,'111].7-.. - -_.-" " ..... _---, ., -' --...... -.----. --- -_·_' ........ __ 11111 •• '11\1]111' ..... --"-· '-iIIIIIIlH •• 11 
. ,~'J 

..077-

to bail. 'The right to have hail,fbset., however, is not a righ.t 
'i;- ~ '. 

to immediate 'and u:ncondit!orialr({~~lease. While some states 

set bail onlytoensu;re ~, defel1dant ',$ appearance attrlal, 

most states allow restrictions on release either to assure 
"\~·t:~ -'fl . ' . . '. 

appearance at trial" of) to p:revent"Jnterferenc~,wi th the pros-. 
.~ 

ecution by:" protecting wl..'tness~s from. intimidation. 5 Both 

refusal to set·"bafland setting baLl hi~;het than):he accused 
, , Ii " , II... . 

can pay have been held not to violate d~ifendants' rights. 6 
" !i 

If the state may de1;.ain ~)\pel:'son to 'ass~~e "expedieht pros-
. '( 

ecution, then it may also iri.~ose conditi:fms on his release 
,J~ ", 

for the same purpose, since tJhe<'latter is a less restrictive 

al terna ti ve. 7 

Most no-contact ,orders! s:sue'ij . at bond ho/al;'ings .are delivered 

orally; 'neither .tbe a,busert.the. victim, nor, the. police receive 
. . , '. .!d1' >;) 

";; ,.{, - " " '. :"',. 11 

any written ord~~" .. ViolatIon. of a.no~Qort"'ta~ct order is contempt 
. ",',,,,: 

of court, pun! shahle by a fine, or ajaii~,~e.ritence, but viola-

tions qre crar~lyproseout~$!. ' cl 

.' , 

T?ough orders of thls type -may;)reduce the risk. that the 

victim of abuse wil.ltbe beaten Wh~Jlthe C\,buser is relJ~ased, 
D' (I 

the informal ~r9cedure" fo:t i~~uanCe of ,orders mak.es (enforce-

if' 

are unlikely to be aware of, an .existing order." If the victim •. 

cannot prove thatanQ-contact order was issu~d, police may 

be 'reluctant to ,;mak~ Cl.l'l, arr.est or to file a r.eport unless 
'iP 

se~iouS' injuTies ,are visible. 
II: ~ \ , 

The'" • d' t be more power to restrict an, abuser sQon uc may, . '. . 
",' I 

o 

, :"c./I 



"J 

i : 

o 

APPOINTMf:Nt FORM" 
COUNTY OF CUYAHOGA 

,;\,~OTlCE l<? APPEAR, ,'~ 
f "'lJiE FAMILY VI~LENCE PROG~~M 

I' CLE JUSTICE CENTER . ,,' 
II ',' VELAND POLICE 'HEADQUARTERS 

You h II ' ' ,1300 ONTARIO ST 
are ereby notified fo:appear at the F 'II . ~" '0' ' 

, ..... 

:/ , am y VIOlence Program on 

If~y~O~U--'c-an-n-m-m-'a-k~e-th-i-s-~t=";.~~~~~~~~;;'~::~~~ ___ ' __ ~=='='_'~'i ~~--~~~~~~~~~, 
rpolOtment,call ,923-7399 to reschedu/ ' , ,19, , " "" 

~he POlice ha~ebeen c~lIed to 0 i e., , ' " ," ,', , " " " < 

polrce can make an arrest· 'i Y ur home as a result of a famil d' "',", .... , , " ' ,i' ~ 
SERIOl)S PROBLEM. You ~f It appear~ a DOMESTIC VIOLE~c~stu~bance. PursOantto Ottio Fit$\I~C9de,§2935.03(B)tM: 
problem. ":" .' aVebeengl"entheOPtiontoappearattf1~~me has been committed. FAMILY VIOLENCE IS A; 
"', ' AMILYVIOLENCEPROGR~M"tct"'elpyousolvefu!s; 

(I' " 

NAMES: 1st Party ~ . G P .",·c 

2nd Party; '-:--____ -:.., ....... , 

ADDRESS: ~~ \l -:---;;"'~:' -----;:~:-, ---~----"' O'Cf09k ' 
Officer --:-----:..------- Phone:# __ 

~~~~~-- ~ ---~~~~~ . ~ -+<-

Offens' 'e ,ji ,;. ----- Badge # __ --'-____ .....:..:....;.......:., 
X qar# ,'~ .--.-,......,..--.-,.:..., 

9,· 

II: 

--=------------ . (i . 

.:"", 

WHITE: 1 st P8l1y 
.;-:-~-~~~~-. Fleport 1.0. If '~~~~,.--,---. 

~YEi.toW; ~nd ~arty , iJ , . ~~"N 

. 0 
'I 

" 

PINK: F.V.p. ,GoLo; PClH!:e a: 

APfOINTMENT FORM ' 0 0 

POlIce responding to f, . 0' , 

disputants a1!1l1y Violence calls in C1 1 ,,1' 1, 0 , ;.1" ' 
. eve Ghd Oh' , 

• J 10 Use this form t = 
~ make QPPQi1:ltments"wl'th m~ators for; 

• "I',*, 

'. 

effectively ex~r~,ised "i.f 

notice of orders. for,' 

violation. 

STATE STATUTES 

Statute·s' which' authorizof ' 
',' " , "If 

conditions on the: prettialrelease dfderndantsiry:1 family 

v iolence cas~ s~~av~, ~~el1 en~cted ~11,tiint~~es. 9 /C~~i= I~" tiOI\ 

of proced~r~~ _';!~"":~~POSing:E8f\dlnpn~s1h~rei~ase Is valuable 
, - '-:-;;r-~~' 'c'" ,;, I' '0" 1. ' " 

because i te~ctrages ~osec"~!)!is to'L~e"St .n~-contact orders,' 

i t encoura9EH~/6:up,a,e...$...,,-'r~Q-~~~.t:c1se. tb_e_1;1 ,tll scretllon to proven t 

inti~idati~ilOfvicti,m$; and itmay,rovide speci1fic p1:'ocedures 

for police· enforcement .ofjudicial ,brders arid I pena.lties for 

Vl01~::::' o.f h~~.sta~ut·e:Which ie jU~9~S~he ~ower to' 
,\ ,;, 1 , I ,--" l' . " " 

impose C~~;Utio~'~'~~~'1~h;;=~;i~~~4of' an abhse~ are too brief 

or general ~6~~~()~idoi!~~~Jh0lts with effe,cti ve protection 

while 'C.har,ge~~aroe,cpendj.n9"./xnlohio and" J:taine, however~' the 

cona~ti"nal release laws spel{out wbat~r.?tecH"n is avail

able, and spec~f~, ,pr~~edUl:'e$ Jor police, e~forcementof 
judlcial' C:;)1':d:'rs'a~ndPen;i~ae~ 'for: violation. I Un:aer these 

, Ii' '" ' , 

protection orderl.s .. ~i_n.c.eJ e,Opio law' ba-s' been ,~n~(),r.:.ce longer 

~~a~ the. Maine ii1W, tbis4scu~~iO~~~i-;;f~~;S on~i~~nOhiO .law. 
I, ,,,.. .'" 

The QbiQst;."atutem~k!fs!int(f!ntiQnalQr ,reck~ess injury or 

attempted in:lury()~afl,.ilY "~ :oU8ehO.1d member, a . se~ara~e ~ 
criminal of~ense .. 1Q Wh~n aqr.lnu,nal: charge of domes~Jc Vl.O 

-. '-, ,",,=-'1, ~'~,,""':' ~~-ll~ .. · ,. .. j~~;'--.,- '~""~~ .... 
t / ".,\ . " 

tOr 
it 

'1, 
C 

Qi;ti" " 

----.-~'~'-..... - __ •••• I 

i; 

,'" 

, 



.' ,4 ," 
'~.' I 
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l~nce is filed ih 
Ohio, it .may be " 

r accompanied :~ 
equestingtha't a temporary . v","" ., ......... , 

condition f protectionQrder.be·~t::~i'~·e:cf: 
o release .... .;n d 

a dition ~o 'S'l " 
the. safety of the . ' .. ·al. i .1.ll:Order to 

members related to C:::l;:;;:: Or other fainill'orhli!'f~h~,~". 0 

the motion within t . an~. I\h~aringmU$bcb~::~·4~.t4;(;~6~:;·'; 0i 
(9 wentY-four .h . .." ". '.' . . ,'.'" .. '...... '11 

A ours of the t···· ... '" 
n order'may b . . . . ." .~"" Ilne.it i.sfile .. ·.d.. " e lSSuede .'. . .. ;:,,;,.,... , 

.' x parte, but . f'" .. , '.<' .' .)~ .. ·t 
must be h 1'. . '" 1 so, anothet'hea' "h . .' ,,0 ~ 

e d Wl thin twent-f . '. '. . ....... , ~,j, .• ~""rl,t~';)1.c; i 
dant is to be Your hours o( during .. ~hi~h.'o. t.·h. ~q~;f.~~,n .. ,.,-" I .. 

g~ven notice) . 
to determinew .. he.t .. h .. e···.·r· ··t·h·. ·e'.· . oro(j'eJ; should remain 

in effect, be 

The temporary 
modified • . .' . ,. or . be re Yoked, 

protection Ot;d ..' • .Ii . 

to refrain from. . . ' er may require .. the defEtndant I 0" 

caUSLng or . . . 
t h . attempting to . ,-<-'. . " ...•... ' .' 
o t e Complainant t. '0 causepbys~cal ba,rrn 

. ,or 0 refr .' ." . 
. SchOol, business, or 1 al.n from entering .tht9'resiqence, 
o d' . P ace of emPloyment 0 • • '. . •.• 

r er remains in effe t' of the Woman. . Ttte 
Conly until ' . .' 

criminal charge up . .. tflE! dl, spo"SitJi,on,,;Ji' t~:e" '. "" 
. onWhlCh it' . i,' . ,'<' 

lated, the batterermay be' is ba~ed. If tbe.orde; is vi 0-' 
tenced t held in ~!ont'e , .... t. " ', ..... ' . ". ....... .:. 

.. 0 a '" '. mJ::"' .. of c. ourta-.:-A·.~ maximum 041 t ·e" .. ' ~·~\,4,'$en· 
. "be' i' sSued. . ... "1 en days l' n . ' "\~ .'. 

( jail, oro another ord~~ .~)'" 

j 

,,;.; .• ~':.; i -I 

). 

o .' 

, 
" . 

The statute 
allOWing '. . ... , 

was included" ". l.mpOSl tiono(condi t ,"" ,~ . 
, . l.n· a Pack " . :.... .lo.ns: onJ;(il¢~~e 

. ' age of leg "I , .. ' ,. ;-" 
protection . lSation Wh1/ h'" ' ... ' .' .:, 

orders aVailabl : :~?Ca.lso. fuak~'$~ 
crimina·l. . e from civil .• ··.·0 ~,'~', 

order COurt.. Inh " . s are ,~. 'f }'. e, cJ..'V.il. a'''d·'· c " . ql terent in .Q., .' 
Ourt order: c . . several res ...... '.11' 

c> annot aWard t pects.~h,ecr,i.lrnipal 
can it;. en' ., . . '. .:11

' emporary sUPP .. . .,; .. ", 
JOlndlSp ' , , or .. 01:', child . ':il ' ,0Sl tion of ~tus~C)dy,;, no.t"'#' 

. ,II 

I' I). 

may last up to . proPerty. 
~ne Year, Wh'1 . The civilcQurt or.qf!,,ro ' .' 
", . 1,' e the '" I 

';: .-:,=-=--="'--.:-:;;:;::-~-_-__ :o..~ __ - - ~ ___ ""'" :=-=-- ~-

:.1 
,-I , .. " .. /,,/ 

.... ,,: '~:~7'"·'~;';;"_._~~.;,.... I 
;~ .. ;~f 

,6" .,', .......... ,., .;'" ,. ,;,i" 

~~!~~lIi!tlf.l ... r~ft,.,:.-; ;i:;-,'c\"ljiq-;;;r;;,,::: :~ 
. ~'iD 

,,/~~?!!!q; ... 

,.,/ .'~. 

%,' crimina)" ord~r .b· .. '. . 
mlJ,st . e ,dl s,~ 

. :.9";' 
.. 6 

... 81 
, 

I)' 

~~~~!~ 

f?Olved when the ,criminal charge. is,d.i.sposed.. A final difference 

is that the criminal Protection ord~rIllaybe );ssued only against 

the defe,ndant,w~;Ll~ toe civi19rder :may restrict tq,e condUct 
l'l' 

of both the batte.J:"er,.~nd t~evictim. 
. " 

Staff of the ClevelcH\d lramilyVio.le·pceProgram l;."eport 
" d U'- :? 

that temporilr:ypr()t~!ction()rde.rsare i~sged in n~iu:ly ever~ 

case in which crimloal charges al;'efiled u9der the domest'tc 
\'.'- . '" 

{,.' 0': " .: "'. . ·0 

violence law, andtha t .·~£the 'partf~s,,'li vetogether., .the , . . ~ 

defendant "'i sorderep& to mQv~ out of the hou~e.as a roatter of 
. .' Ii' 

o C) 

C.ourse. 
o /) 

(l , 

Several probl.em's wi"th~tbe$t~~ute hCiye peen identified by 
. 1.1 ,. . " attorneys and judges 'in attio. F\~rstttbe law 'makes no l?~ov:(sion 

for· issuance ota new but idenfical order asw,art of the sentence 
, -;.1 

of a convicted batterer. . , ,\), 
Al,.though;, th~.court bas the P9Mer to 

impose restrict:ionson anoffende.ras conditions':'of probation" 

it would be h~lp£ul to codify that. power in th~Ohio law. As 

it is, ''a \1ictimwho wishes ttige'ta pro~~ction order after dispo

sition of a criminal.cllarge, must inft,iat.e",a new proc.eeding in 
-:() 

civil court. II Ii 

. c 
'f' , 

Second, the. statute is critici-zed because violat.ion of 

the order is contempt:, 'of courtl:'atherthan.a misd.emeanor 

offense. "this meanstl"iat police responclfng t()a call£rom a 
o. 

'(;, ' ", .;. \ L":' 

victiro who "has Q,ptained an order cannot make a warrantleSs 

arrest unless anaS~aultha$Qccurred'. If violation 'of an 

order to vacate a re$idencC:i~ were~" ~lisdemeanor, "'tHen under 

Ohio law the defendant' s ,pre$ence on the premi$es .wouldbe 

, - .:, !'~' 
,,'<;.. '~_/';'" 
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Finally, the provision for issuance of ex parte orders 

by criminal court is criticized because a judge might, hear 

evidence during an ex parte hearing which would be inadmissible

to prove the guilt or innocence of the defendant at a later 

hearing. If the same judge then hears evidence on the ~riminal 

charge, the outcome of the criminal case might be tainted by 

the earlier hearing.13 

Generally, experience wi~h the Ohio statute has been posi

tive. The law is valued particularly because it enables victims 

who are filing criminal charges to obtain a protection order 

without initiating a separate proceeding in civil court. Also, 

because the petitions are filed by prosecutors, complain~nts 

need not pay attorneys to obtain criminal protection orders. 

LOCAL ORDINANCES 

If a state legislature is not receptive to proposals to 

improve legal protection for battered women, or if it meets 

infrequently, it might be more productive to work for local 

ordinances authorizing conditions on release. One such ordi-

nance has been passed in Seattle, Washington. 14 

The Washington state law allows a judge to issue a no-

contact order as a condition of release in spouse abuse cases. 

The Seattle ordinance strengthens this provision by making 

violation of a no-contact order a misdemeanor, punishable by 

up to 180 days in jailor a fine of up to $500. The ordinance 

also allows the officer to make a warrantless arrest based 

on probable cause for violation of the order. (Under the 
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state law, the defendant may not be arrested or detained based 

on violation of a no-contact order until the violation is 

adjudicated at a court hearing. ) 
''''"\ 

\\ Under the Seattle ordinance, the offender J: 
sign the must no-

conduct order in front of a judge; a certified copy is provided 
to the victim. Orders are entered into a computer so that 

police responding to disturbance calls can check for orders 

against the abuser. This means that when the officers arrive 

on the scene of a domestic dispute, they know what violence 

has preceded the current incident and whether they have the 

power to make a warrantless arrest. 

The ordinance also makes the police immune from civil liabi

lity, and provides that in civil actions arising from domestic 

violence cases, police officers will be represented at the expense 

of the city. 

The experience with criminal protection orders in Ohio and 

with civil protection order laws in other states suggests that 

an explicit statute authorizing conditions on release is useful 

in protecting witnesses in family violence cases from intimidation. 

MODEL LEGISLATION 

A model conditional release law might include the following 

prov i sion s: 

1) Prevent interference with the prosecution by allowing 

imposition of restrictions on the release of any defendant 

charged with violence or threatened or attempted violence 

against, or harassment of, any person with whom the defendant 

o 
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is residing or has resided, or with whom he is or was in'ti-

mate. IS 

2) Provide for renewal of a protection order if the defen

dant should be convicted, as a condition of probation. 16 The 

court's initial power over the abuser is based on protection 

of the orderly administration of justice. The initial order 

must terminate when a disposition is reached, or else it amounts 

to punishment without proof of guilt. However, should the 

defendant plead guilty or be convicted, his conduct may be 

restricted as part of his sentence. 

A question might be raised as to why the criminal court 

should issue protection orders, rather than refer the victim 

for a civil order. One reason is simple expediencYi why do in 

two proceedings what could be done in one? Many victims must 

elect between criminal and civil relief, if only because the 

time required to undertake both procedures would jeopardize con

tinued employment. Also the interest of the court in controlling 

its caseload argues for consolidation of proceedings when-
ever Possible. 

Another reason for giving criminal courts separate author-

ity to protect victims of abuse is that the criminal protection 

order may be available to a wider group of victims than the 

civil orders. Many civil protection order laws are available 

only to victims who are married and/or have filed for divorce. 

Criminal assault laws, on the other hand, may be enforced regard-
~ \ t 

less of the relationship of the two parties. New legisla~ion 
should point out the acute need for protection in domestic 

" , , 
l 
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abuse cases, but need not restrict eligibility for criminal 

protection orders to parties with certain relationships. 

Instead, the law might define who can get a criminal protec

tion order by requiring evidence that witness intimidation 
is likely. 

3) A. list of restrictions which may be included in the 

injunction. This will familiarize judges with the particular 

needs of battered women, and will faCilitate deSign of petition 

forms which list the types of protection available under the 

law.
17 

The statute could require that persons charged with 
domestic abuse: 

1 ' 

• 

• 

• 

• 

• 

• 

• 

• 

Refrain from assaulting, beating, molesting, Wound
ing, confining, or threatening a victim;18 

Stay away from the home, school, bUSiness, or place 
of employment of the victimi 19 

Not visit, or visit only at certain times under 
certain conditions, any child reSiding with the victimi 20 

Be released into ,the custody of a designated person 
or organization agreeing to Supervise him or her;21 

Move out of the reSidence shared with the victim! 
even if the title or lease is in his name only,2~ or 
provide alternate housing for the victim and any children; 23 

PartiCipate in a counseling program for batterers de
signed to assist in preventing violent incidents;24 

Refrain from any conduct intended to discourage the 
victim from reporting incidents of violence, filing 
criminal clt~rges, or testifying in a trial of 
charges filed,25 

Do, or refrain from doing, other acts specified by the courts.26 

4) Penalties and procedures for enforcement. Criminal 

, . , 
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protection orders should be issued in writing, and copies 

supplied to the defendant, the victim, and the local police 

department.27 Violation of a criminal protection order should 

be made a criminal offense. 

Police should be permitted to make a warrantless arrest 

of an abuser if they have probable cause to believe he has 

violated a condition of his release, whether or not the vio

lation occurred in their presence~ 28 The police department. 
, 

should be required by the statute to set up a procedure for 

informing officers responding to a domestic disturbance call 

that the abuser is subject to a court order restricting his 

condl.'\ct. 29 

In addition, the statute might list procedures to be fol-

lowed by police responding to a disturbance call where an 

order is in effect, such as: 

• 

• 

• 

• 

Transporting the victim to a hospital or shelter if 
she is injured or desires to leave the residence; 

Informing her of her legal right to have the order 
enforced; 

Remaining at the scene until the victim is no longer 
in danger if an arrest is not made; 

Filing a report on the violation with the police de
partment, and sending a copy to the prosecutor with
in 24 houts. 30 

If the injunction requires that the abuser move out of 

the residence, the police should be required by law to super-

vise his immediate eviction. 

It is widely believed that court orders restricting con-

duct of batterers are effective in reducing or preventing 

,,/ . 
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violence. Use of such orders while criminal charges are pend-

ing may facilitate prosecution of spouse abuse cases. The 

extent to which intimidation of witnesses is reduced by such 

orders needs ~urther study. 
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CHAPTER FIVE 

POST-CHARGE DIVERSION 

Diversion or deferred prosecution is an alternative to 

traditional criminal case processing in which prosecution is 

suspended while a defendant completes a counseling program. 

Successful completion results in dismissal of charges. Diver-

sion of domestic violence cases provides a means of obtaining 

immediate and effective control over a group of defendants 

who have largely elud,ed criminal justice intervention. l The 

leverage obtained over batterers admitted to a diversion pro

gram may be used to require participation, in a counseling 

program focused on stopping violence and/or alcohol abuse. 

While few batterers voluntarily participate in counseling, 

many accept treatment ordered by the courts. 

Deferred prosecution is not new. During the last decade, 

many criminal courts made it a standard practice tQ divert 

offenders who have no criminal record. (, Most diversion programs 

do not admit persons charged with crimes of violem~e. However, 

prosecutors in Miami, Florida, Marin County and Sa~ta Barbara, 

California, and in Portl~nd, Oregon have found div~rsion to 

be an effective way of handling domestic violence cases. In 

several states, statutes have been enacted which layout pro-

cedures for domestic abuse diversion programs. 

Prosecution may be deferred after a defendant is charged 

with a crime y at any point prior to a final adjudication of 
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guilt. A defendan~ accepted by a diversion program makes a 

contract with the ~rogram to comply with certain requirements, 

such as attending.' counseling sessions and refraining from vio-

lence. If the d~fendant fulfills the requirements of the con-

tract for the period agreed upon, charges are dropped, and the 

defendant's arrest record may be expunged. If the defendant 

fails to comply with the terms of his contract, prosecution is 

resumed. 

AN AID TO PROSECUTORS 

Diversion may solve some of the practical and institu-

tional pr6blems confronted by prosecutors in handling domes

tic violence cases. Most charges filed against batterers are 

dismissed on the request of the victim or on her failure to 

appear in court. The few defendants who are convicted are 

most often given a short sentence of unsupervised probation. 

Admitting an abuser to a deferred prosecution program after 

charges are filed eliminates both the problems of complainant 

withdrawal and ineffectual sentencing. 

A good diversion program can reduce the time prosecutors 

and judges spend on domestic violence cases. If ~ defendant 

successfully completes a diversion program, only Itwo hearings 

occur - one when the batterer is formally accepted into the 

program, and one when he completes the program and charges are 

dropped. 

Deferred prosecution, however, may not be less expensive 

than processing a case in court. There must be staff to screen, 

.. 
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refer, and track cases a9cepted for diversion. The state 

must pay for counseling of indigent defendants, and long-term 

counseling may be necessary to reduce the likelihood of subse

quent violence. While the overall cost to the system may not 

drop, time and money may be more usefully spent on counseling 

programs for batterers than on charging cases which never 

reach disposition. 

A diversion program may be established by statute, by 

court rule, or by administrative policy. While statutory 

authority is not needed to set up a diversion program, imple

mentation of statewipe programs may be facilitated by legis

lation which lays out procedures for diversion. Comprehensive 

legislation on diversion of domestic viQlence cases has been 

passed in California, Arizona, and Wisconsin. 2 

PLANNING FOR ABUSE COUNSELING 

If the court system processes large numbers of family 

violence cases, community mental health agencies must be 

encouraged to develop special programs for abusers, and, if 

possible, to bring in therapists who have experience with 

abuser counseling to train those who will work in the program. 

Defendant batterers may then be referred to such programs. 

The field of abuser counseling is in its infancy, but many 

psychologists agree that the court system and the mental 

health system may be more effective in reducing family violence 

by collaboration than by separate efforts. 

Some therapists feel that group therapy is more effective 

, 
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in stopping battering than either individual or family therapy. 

Group therapy is an efficient use of counseling resources, and 

less expensive than individual therapy. Group therapy provides 

a setting in which batterers may identify and articulate their 

feelings about their violent behavior. Many men who batter do 

not have close relationships with other men, and are unaware 

that other men are similarly trapped in patterns of violence 

which they feel helpless to control. Relief from their isola-

tion encourages batterers to stop denying responsibility for 

the violence and to solve problems by talking with other people 

about them. As some members of a therapy group gain control 

of their behavior, they become models for the others.3 

Use of family therapy to treat the abuser and his family 

is criticized by many psychologists because family therapv-f2-::\ 
( . 

treat problems as a function of ~he group process, and not as 

the responsibility of one member of the group. In many violent 

relationships, both the victim and the abuser blame the victim 

for the violence~ Family therapy may be ineffective in inter

rupting this pattern~ 

Therapists report that batterers are most susceptible to 

treatment immediately after a violent incident, because the 

batterer is unable to deny or minimize his behavior when the 

memory is so recent, and because he may be very afraid that his 

wife will leave him because of the beating. Counseling may be 

effective, then, when initiated early in the criminal process. 

For example, Domestic Intervention Program staff in Miami, who 
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see many abusers within 24 hours of an assault which led to 

arrest, report that communication between the batterer and 

therapist is more difficult when they meet after a delay of 

even a few days than when they meet immediately after the 

abuse occurs. 4 In setting up a sy~tem for handling spouse 

abuse cases, prosecutors should keep in mind the importance 

of immediate intervention, and design a system which will 

minimize the time required for processing a case. 

HOW DIVERSION WORKS 

Though information is drawn from a wide variety of sources, 

the following discussion on how a diversion program works, and 

how it may be designed to prevent subsequent violence without 

violating defendants' constitutional rights focuses on the 

Domestic Interv£ntion Program (DIP) in the State's Attorney's 

Office in Miami, Florida (one of the LEAA Family Violence 

Demonstration projects). One component of this project, the 

Post-Arrest Unit, is a model diversion program for batterers. 

The unit screens abusers for admission to the program, provides 

counseling and makes referr~ls, and monitors the progress of 

participants in the program. 

ADMISSION CRITERIA 

Historically, many diversion programs have admitted only 

nonviolent first offenders, on the premise that those \OrhQ 

commit violent offenses should be prosecuted to the full ex

tent of the law. Spouse abuse cases, even though they involve 
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violent crimes, are good candidates for diversion because 

successful prosecution of these cases is so rare. Even con

convicted batterers are more often sentenced to counseling 

than incarceration. In light of the fact that batterers can 

be placed more quickly in counseling through diversion, diver

sion may be preferred over prosecution on grounds of expend-
iency. 

Though traditional prosecution may not be useful or nec

essary in all such cases, batterers charged with assault must 

be carefully screened for admission to a diversion program to 

exclude cases in which the violence is extreme or in which the 

batterer has a long criminal record. The Miami domestic inter

vention program allows abusers to participate in diversion if: 

• 

• 

• 

There has been no prior arrest for a violent crime • 
Batterers who have had prior experience with the 
criminal justice system may recognize diversion as 
an easy way out, and use the program to avoid more 
serious consequences. They tend to be less recep
tive to counseling, and to take other demands of 
the program less seriously than abusers who have 
not been arrested before. 

The defendant consents to participate. Because 
diversion usually occurs before any adjudication 
of guilt, the protection of the defendant's rights 
require that his participation be voluntary. The 
defendant has a right to have the offense adjudicated, 
and the courts have no power to impose penalties for 
an offense charged unless a conviction is obtained. 
Because the conditions of diversion are the same as 
some o~ the sanctions which might be imposed after 
conviction, the protection of the abuser's rights 
require that his consent be obtained. 

The victim consents to the abuser's participation 
in the diversion program. Diversion should not 
occur if a victim of abuse feels that prosecution 
and incarceration is more appropriate, or if she 
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is afraid for her safety and do~s not want t~e 
abuser to be released. The optlon to ve~o d1v7r
sion gives the ~ictim, perhaps for the f1rs~ t1me, 
control over the conduct of the abuser. Th1S. 
changes the balance of power between the part1~s, 
gives the abuser a clear message that he has V10-
lated the victim's rights, and encou:ages the 
victim to make decisions about her llfe. 

The counselor who initially interviews.t~e a~use: 
feels confident that the abuser's part~c1pat~~~ 1n 
~he program would be sincere, that he ~s.motlv~ted 
~o change, and that he is unlikely to 1nJure the 
victim during diversion. 

During 1979 and 1980, 169 batterers were accepted by the 

Post-Arrest Unit. Abusers who satisfy the criteria for admission 

l in the Unit have space in their are accepted if the counse ors 

Screenl'ng is a critical element of any diversion caseloads. 
~ 

beCatl Se many abusers may not be susceptible to program, both 

treatment and because treatment may be more effective if each 

the size of his or her casecounselor has some control over 

10ad. S 

PROTECTING THE DEFENDANT'S RIGHTS 

In planning 

must be given to 

a diversion program, careful consideration 

the defendants' constitutional rights. While 

may be at odds with considerations protection of these rights 

the cost of the program, constiof efficiency and minimizing 

may not be sUbJ'ected to a cost-benefit tutional mandates 

analysis. Each defendant who participates in a diversion pro-

gram must waive certain constitutional rights, including "his 

h' guilt beyond a reasonright to have the government prove 1S 

d his right able doubt, his right to confront his accusers, an 
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to a speedy trial. 6 In McMann v. Richardson, the Supreme 

Court stated that "waivers of constitutional rights not 

only must be voluntary, but must be knowing, intelligent acts 

done with sUfficient awareness of relevant circumstances and 

likely consequences. "7 

In Brady v. United States, the Court set standards for 

what constitutes a voluntary waiver of rights in negotiating 

a guilty plea. The court held that waiver of rights for the 

purpose of obtaining a lesser penalty is not involuntary, ~s 
. long as it is knowing and intelligent. One primary considera

tion in the finding that the waiver in question was Voluntary 

was that the defendant had had the assistance of competent 

counsel.
8 

One commentator has sUggested that these standards 

should be applicable in considering whether entry into a. diver
sion program is voluntary.9 

It is critical to the protection of his rights that a 

batterer admitted to a diversion program have an opportunity 

to consult an attorney before prosecution is SUspended. To 

ensure that counsel will be available, diversion MUst be 

initiated at a point conSidered to be a "critical stage" of 

prosecution. Whether a proceeding is a critical stage depends 

on "whether potential substantial prejudice to a defendants' 

rights inheres in the '" confrontation, and (on) the ability 

of counsel to help avoid that prejUdice. IO In Brewer v. 

Williams,ll the Court stated that "the right to counsel 

granted by the Sixth and Fourteenth Amendments means at least 

() 
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l'S entitled to the help of a lawyer at or after that a person 

the time that judicial proceedings have been initiated against 

him -- whether by way of formal charge, preliminary hearing, 

indictment, information, or arraignment.n12 

Diversion should not be initiated until after charges are 

This ensures that the defendant will not waive his filed. 

rights without knowing what charges he faces; also it protects 

lawyer about whether it is in his best his right to consult a 

interest to. waive his rights. 

Another reason that c arges h should be filed prior to di-

version is to protect defendants' fourth amendment right to a 

"judicial determination of probable cause as prerequisite to 

f ll'berty following arrest."13 In extended restraint 0 

Gerstein v. Pugh, the Court found that imposing conditions 

on release of a defendant following arrest could constitute 

. t on liberty."14 In such cases, where "a significant restraln 

a charge is initiated by a warrantless arrest, Gerstein could 

be interpreted to require filing of charges prlor . to diversion. 

By giving a defendant an opportunity to discuss options 

to dl.'version, and by deferring admission with an attorney prior 

'I after charges have been filed, to a diversion program untl. 

defendants' constitutional rights. program planners can protect 

These protections will prevent 

of diversion and are important 

program. 

inappropriate or coercive uses 

to the development of a sound 

i. 
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ADMISSION PROCESS 

Admission of criminal defendants to a diversion program 

involves four steps: identification of candidates, interviews 

to determine their eligibility, review of the charges by a 

judge who releases them to a diversion program, and finally, 

a meeting of program staff and defendants to fill out written 

waivers of certain rights, to draw up a contract specifying 

the terms of participation, and to arrange referral to counsel-
ing. 

Staff of the Miami Domestic Intervention Program (DIP) 

identify domestic violence cases by screening police arrest 

reports and by attending preliminary hearings. A DIP staff 

member goes to the jail each morning and reads the list of 

persons arrested the night before. Generally aggravated as

sault and burglary charges are examined to determine the rela

tionship of the parties. Persons arrested for family violence 

and held overnight are interviewed in jail before the bond 

hearings that morning to determine their eligibility for diver

sion. Other cases are identified by a DIP staff member who 

attends the felony and the misdemeanor bond hearings each day. 

Judges are asked to release selected cases to the family vio

lence programs. Some misdemeanor cases reach the Post-Arrest 

Unit through a victim complaint to the Pre-Arrest Unit, Which 

is mainly concerned with services to Victims. rf charges 

are filed, the batterer may be admitted to the diversion 

program after he is arrested or summoned to court. 

'. "' .. ' 

THE' CITY OF SEATILE 
LAW DEPI'~TMENT 

MUNICIPAL BUILDING' SEATTlE, WASHINGTON 98104 

MEA Cooe 206 TELEPHONE 625-2402 

DOUGLAS N. JEWElT, CITY AlTORNEY 

ADVOCATE'S RECOMMENDATION TO PROSECUTOR 

DEFENDANT: ______________ ___ 
TRIAL DATE: ___________ ___ 

PRIOR RECORD: 

STATUS OF RELATIONSHIP BETWEEN DEFENDANT AND VICTIM: 

VICTIM'S A'rIT£ODE: 

BACKGROUND/COMMENTS: 

RECOMMENDATION: 

.ADVOOATE 
BA'l.'TERED WOMEN'S PROJECT 

SENTENCING RECOMMENDATIONS h d ti· 1 nee ease to advise the prosecutor (who is usually unfamiliar This form is filled out by a victim advocate for eae omes e VIO e 
with the case) of what sentence should be recommended. 
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During the jail interview, the DIP staff member determines 

the seriousness of the violence which led to arrest and whether 

the defendant has a prior record or is "wise" to the criminal 

justice system. An assessment is made of the arrestee's atti-

tude toward counseling, of whether he would use the program as 

an easy way out of the charge or would make a commitment: to 
deal with his violence. 

" During the interview, the staff person 

calls the victim to ask whether she consents to the batterer's 
participation in the program. 

In their first year annual report, the DIP Program report

ed that the "jail interview procedure continues to represent 

the greatest impact upon defendants at a time when their moti

vation for behavioral change is at its peak." 

After the bail hearing, at which the defendant is released 

into the program, the offender returns to the DIP office to 

sign waivers of his right to Speedy trial and of the statute 

of limitations. Once each week the Counsp.lors in the post

arrest unit meet to discuss acceptance of new clients and to 

assign each client to one of four counselors who work in the 
unit. 

Some batterers who are arrested are released from jail 
on bail before they can be interviewed by DIP staff. After release, the next stage at which defendants eligible for diver-sion can be identified by DIP staff is at a pretrial conference between the victim and an Assistant State Attorney. DIP s'taff 

often attend these meetings. Eligible defendants identified 

-
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at this stage are diverted at the arraignment. Diversion 

after arraignment, w 1C ~ h ' h takp.s place two weeks after the 

arrest, is less effective than after a bond hearing because, 

as dicusse ear , d ll.'er abusers are observed to be most receptive 

l'f co'unseling begins immediately after a battering to treatment 

incident. 

CONDITIONS OF PARTICIPATION 

There is general agreement on some basic requirements 

that should be imposed on a batterer admitted to a diversion 

Defendants admitted to a program should identify program. 

'goals to be 

participate 

accomplished during the period of diversion and 

in developing a plan by which those goals may be 

attained. During the period of diversion, regular and frequent 

th Participants and the program staff contact between e must 

be maintained. 

Requirements of some diversion programs include: 

1) that the abuser participate in weekly counseling 
on stopping the violence for 6 months to 1 year1 

focused 

2) wh ich could lead to rearrest; that he avoid conduct 

t communication with 3) that the abuser avoid al~ con~ac. or 
his victim during the period of dl.VerSl0n, 

chl'ldren only at times specified by 4) that he visit his 
the court; and 

'f ny medical expenses 5) that he repay the victl.m or a as a result of the 
incurred, wages lost, or propertY,d~mage~ charges. 
battering incident which led to flilng 0 

The Miami diversion program regulres , participants to attend 

conducted either with individuals, weekly therapy, which is 

, I 
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Couples, or groups. In all cases the victim is invited to 

visit the program, and is offered counseling (m(\st oftaln se-
" !: 

parate from the abuser). Of the abusers admitted to tg
e 

Post-

Arrest Un,tt, 90 percent receive counseling from the fQlur 

therapists in the unit; the other 10 percent are refe,red to 

outside therapists. Where a batterer also has drug o;r alcohol 

abuse problems, he is referred to a counseling progr.m which 

specializes in substance abuse, either instead of or in addi-

tion to the abuser counseling program. 

The duration of the counseling is determined b~r the thera

pist's assessment of the abuser's progress. Eleven percent 

of the abusers admitted during 1980 received couns~ling for 

one to three months, 31 percent for three ~~ six months, 25 

percent for six to nine months, and 29 percent for over 9 

months. Four percent received counseling for less' than one 

month. After release, abusers are offered follow-up counsel

ing for three months.IS ~ be discharged successf~lly from 

the program, the abuser must attend counseling ses~ions and, 

in the view of his counselor, must make a sincere effort to 

deal with his violent behavior. 

TRAQKING ------
Careful Superv:i.~ion of batterers (otherwise known as 

tracking cases), is ~ritical to the success of family violence 
diversion programs. In m d' , 

any ~verslon programs, screening, 
ref~ral, and tracking are conducted by one agen~, often 

Jj • 
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part of the cour sys e t t m or the prosecutor's office, and 

counseling is handled by community mental health agencies. 

the Miami program both provide services to others such as 

follow the progress of each defendant with defendants and 

the court system. 

There are good arguments in support of both models. It 

may be desirable to separate functions to use the expertise 

of an ~gency which specializes in tracking large numbers of 

cases. If no such agency is present, or if the caseload is 

r equire separation of functiQns, it may be not so large as to 

h tracking function to a counseling preferable to delegate t e 

wl'll have regular contact with participants. agency, which 

The Miami program staff who work with batterers handle 

both counseling and tracking. Batterers see a therapist or 

h k Also, DIP staff ' t ' a therapy group eac wee,~ particlpa e l.n 

wl.'th the victims, even if they are seeing maintain contact 

counselors outside the program. Victims are strongly encour-

violation of conditions of diversion or aged to report any 

any violent incidents. In addition, the program works closely 

with a special police unit in Ml.aml, an ,. d maintains regular 

contact on problematic cases. 

whl'ch tracking and counseling One model of a program in 

functions are separated is NEXUS, a program in 

which tracks about 700 clients referred by the 

Philadelphia 

courts for 

counseling on alcohol or drug problems. 

be useful to family violence programs. 

The NEXUS system may 
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NEXUS staff obtain information about whether the defen-

dants have been rearrested from computer records kept by the 

court. To track participation in counseling, NEXUS staff 

keep lists of defendants referred to each participating mental 

health agency, and make weekly calls to each agency to check 

client attendance. If a defendant misses an appointment, his 

name is tagged by the tracking staff. If a second session is 

missed, NEXUS staff attempt to contact the delinquent defendant 

to find out why he has not appeared. If the nonattendance per

sists the offender is returned to court for a hearing on viola

tion of the terms of his diversion. (A similar warning system 

is used in ~1iami except that the defendant is contacted by the 

therapist to whom he has been assigned.) 

If counseling and tracking are handled by different agen

cies, monitoring may be facilitated by making referrals to a 

few mental health agencies which have expertise in working with 

violent families, or with alcoholics. Counselors at these 

agencies should be asked to make available attendance reports 

on court-referred clients at a designated time each week. 

Attendance reports may then be collected by diversion program 

staff during phone calls to each agency at the times agreed 
upon. 16 

TERMINATING DIVERSION 

A batterer's participation in a diversion program may be 

terminated by the dropping of charges when he successfully 

completes the terms of his agreement with the program., If a 
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batterer fails to appear for counseling or violates other 

terms of his agreement, diversion is terminated and prosecu

tion is resumed. It is critical that when a defendant is 

dropped from a diversion program, that prosecution be carried 

through. Prosecutors should be acquainted with techniques for 

ensuring victim cooperation to facilitate successful prosecu

tion where diversion is unsuccessful. The diversion program 

should follow cases dropped from the program through the cri

minal justice system to ensure that those cases received pro

per attention. 

Defendants should be informed at the time of admission 

to a diversion program of conduct which will lead to resump

tion of prosecution. Those returned to the State Attorney 

should be given written reasons for their termination; these 

statements should not, however, be admissible as evidence 

against them. 

If an abuser participating in the Miami program fails to 

keep an appointment with his therapist, he is sent a warning 

letter and asked to come to the DIP office. If he fails to 

appear, diversion is terminated and prosecution is resumed. 

Similarly, if he is rearrested, if he commits further abuse, 

or if he violates an agreement to avoid contact with the vic

tim, the hatterer may be dropped from the program, and the 

case returned to the State Attorney. 

In ~1iami when an abuser successfully completes the diver

sion program, DIP staff request at a hearing held before a 

to 
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judge that criminal charges be dropped and, if the charge was 

initiated by arrest, that the abuser's arrest record be ex

punged.
17 

Record expungement is a significant motivating fac-

tor for abusers who have no prior criminal record, according 

to DIP staff. 

The Miami criminal justice system pays careful attention 

to batterers admitted to the diversion program. However, many 

of the cases which are initially rejected by or dropped from 

the program are never prosecuted to disposition. The State 

Attorney's Office does not keep systematic data on domestic 

violence cases, but several prosecutors in the State Attorney's 

Office stated that the vast majority of criminal cases which 

are not diverted are dropped prior to dispositlon at the request 
of the victim. 

CONFIDENTIALITY 

Ther~pists who work with batterers referred to them by 

courts cannot win the trust of their clients unless the confi

dentiality of the counseling relationship is protected. Yet, 

if prosecution is resumed after a batterer is dropped from a 

diversion program, either the prosecution or the defense may 

subpoena records kept on a defendant during diversion. 

In many states the confidentiality of communications bet

ween therapists and clients is protected by statute. Some of 

these statutes Cover psychiatrists and psychologists, but do 

not privilege social worker/client communications. Relevant 

state law should be carefully examined when a d' . 
lverSlon program 
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is designed, so that new laW or informal agreements can pro

tect the confidentiality of those communications not covered 

by the existing law. 

Even if the com.munications between a counselor and a de

fendant are protected, other records kept by the diversion 

pLogram, such as notes taken during intake interviews, may be 

subject to court subpoena. 

If diversion is established by statute, the law should 

provide that program records be kept confidential and not be 

released without the defendant's consent. If it is necessary 

for the diversion program to share information with a mental 

health or other agency, clients should be asked to give writ

ten permission to release information.18 

If a diversion program is set up without a statute, agree

ments should be made with both prosecutors and defense attor

neys that, to protect the credibility of the diversion program, 

records will not be subpoenaed for use in prosecution or defense 

of persons who have participated in the diversion program. 

Barbar~ Kauffman, the Director of the Domestic Intervention 

Program in Miami, reports that such an informal agreement with 

prosecutors and defense attorneys has protected program records 

from court subpoena. 

In New Jersey the confidentiality of diversion records 

is protected by a court rule which states that "during the con-

an order returning the defendant dUct of hearings subsequent to 

to prosecution in the or lnary _ d ' course, no program records, 
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investigative reports, reports made for a court or prosecuting 

attorney, or statements made by the defendant to program staff 

shall be admissible in evidence against such defendant.»19 

IS DIVERSION EFFECTIVE? 

Participants in an LEAA-sponsored conference on programs 

for men who batter agreed that therapy groups for men who bat

ter are effective in reducing vl.'olence. Al h 
tough many mental 

health practitioners bell.'eve that ' 
counSel1ng is ineffective 

unless thli client's participat.ion is voluntary, experience dur-

ing the last few years with court-mandated treatment for abusers 

suggests that the opposite may be the case.20 It is charac

teristic of batterers to deny 
responsibility for their abusive 

behavior, and to be unwilling to seek help. 
Also, batterers 

are often externally motivated and do 
what is required of them 

more willingly than they take steps by themselves to change 
their behavior. 21 

Without a court order, few batterers seek 
treatment; where counseling' d 

1S or ered by a court, a majority 
are receptive to therapy.22 V' k' 

1C 1 BOYd, a psychologist in 
Seattle, cautions that while violent behav1'or 

may change, it 
is difficult to bring about extens1've 

court-mandated Counseling. 23 
psychic changes through 

There are several characterist1'cS of 
diversion which make it ff 

e ective in domestic violence cases. 

program may be structured to maximize the 
First, a diversion 

u .. _ ; : 

- III -

24 hours of the battering incident. If he has just spent the 

night in jail, and is released based on his admission to the 

program, then he identifies the program as the agency which 

got him out of jail. This may increase his trust of the ther

apist because the program has done him a favor. Also, the 

therapist may provide emotional support during the crisis 

which so often follows an acute battering incident, in which 

the batterer is fearful about his mate leaving him and feels 

guilty about his violence. 

Second, diversion eliminates the long delay between charge 

and disposition that is likely if the case is prosecuted. Most 

men arrested for wifebeating are released on bail, and asked to 

appear for an arraignment two weeks later. During those two 

weeks, the defendant's normal life resumes; the disruption caused 

by the criminal charge and the threat of prosecution diminish 

with each delay. After the arraignment, months may pass prior 

to trial. In the meantime, he may make up with his mate, or 

discourage her from prosecuting, either by courting her or by 

threatening injury if charges are not dropped. 

While the Miami program does not conduct any systematic 

follow-up to determine how many of the batterers who have 

participated in the program continue to be violent, the program 

has gathered some useful information. Of 260 cases closed by 

the program during 1979 and 1980, only eleven defendants were 

unsuccesfully terminated because they were rearrested. (This 

includes those reatrested during the 1980 riots in Miami.) Of 
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260 cases closed by the Domestic Intervention Project during 
its first two 1 

years, 96 cases were succesSfully terminated. 

At least during the period of diversion, the vast majority of 

abusers participating were not violent toward their mates. 

Only six cases were terminated because the victim with

drew charges after diversion had been {nI'tI'ated. 
... This suggests 

that the primary problem with prosecuting spouse abuse, that 

of victims dropping charges, is sl'mply 
nonexistent if prose

cution is deferred and th 
e abuser is ordered into counseling. 24 

Another diversion 
program run by the District Attorney 

in Portland, 0 
regon likewise reports few incidents of violence 

committed by participants. A ' 
s In Miami, abusers admitted to 

the program participate in weekly 
Counseling for an average 

of six months. 0 1 
n Y 3 out of 39 batterers accepted into the 

diversion program during the 
first ten months of 1980 committed 

any act of violence while in the program. 

dents involved violence 
Two of those inci-

abuser. 25 N 
against a mate or family member of the 

o one knows how many of the abusers 
participating 

in these diversion programs would have, but for 
the program, committed another 

assault against their mates. 
Nevertheless, the low levels of 

recurrence of violence among 
participants suggest that these programs may 

deter a significant number of assaults. 

1. The,Natio~al Association of Pr' , 
defInes d1version to l' 1 d etr1al SerVIces Agencies 
'f 1 ' . nc u e any dis 't' 
1: ) It offers person~ h ,POSl lonal practice 

~ c arged wlth criminal offenses 

-
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alternatives to traditional criminal justice or juvenile 
justice proceedings; 2) it permits participation by the 
accused only on a voluntary basis; 3) the accused has 
access to counsel prior to a decision to participate- 4) 
it occurs no sooner than the filing of formal charge~ 
and no later than a final adjudication of guilt; and 5) 
it results in dismissal of charges, or its equivalent 
if the divertee successfully completes the diversion ~ro
cess. NATIONAL ASSOCIATION OF PRETRIAL SERVICES AGENCIES, 
PERFORMANCE STANDARDS AND GOALS PRETRIAL RELEASE AND 
DIVERSION [hereinafter cited as PRETRIAL DIVERSION] 5 
(1978); see NATIONAL ADVISORY COMMISSION ON CRIMINAL 
JUSTICE STANDARDS AND GOALS, REPORT ON COURTS 27-31 
(1973) • 

ArizQna, California, and Wisconsin specify certain condi
tions that must be met before an abuser may be admitted 
to a deferred prosecution program. 

In Arizona, deferred prosecution is unavailable if the 
abuser has a prior criminal conviction or has in the 
past been unsatisfactorily terminated from a deferred 
prosecution program. An abuser cannot enter a diversion 
program without the consent and recommendation of the 
prosecutor and the victim. Diversion occurs after 
conviction but before an adjuciation of guilt is entered. 
ARIZ. REV. STAT. §§ 13-3601, 13-3602 (Supp. 1980). 

In California, deferred prosecution is available 
if the offense was charged as or reduced to a misdemeanor, 
if there has been no conviction of a violent crime with
in 3 years, if there has been no prior revocation of 
probation, and if the abuser has not previously partici
pated in a diversion program. If the defendant is 
eligible for diversion, the prosecutor must inform the 
defendant and his attorney about the diversion program 
and the admission procedure. The defendant must consent 
to participate and waive his right to a speedy speedy 
trial. No admission of guilt is required. California 
law specifies that the abuser will be dropped from the 
program if convicted of another violent crime during 
the diversion period, or if the prosecutor finds that 
he is not participating in or benefiting from the program. 
CAL. PENAL CODE §§ 1000.6 to 1000.11 (West Supp. 1980). 

Wisconsin law requires that an abuser admitted to a 
diversion program consent to participate, waive his 
right to a speedy trial, and agree that the statute of 
limitations will be tolled during diversion (so that 
prosecution may be resumed if necessary). AbUsers 
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participating in diversion in Wiscons~n ~ust file, 
monthly reports with prosecutors certlfYlng compllance 
with conditions imposed. WIS. STAT. ANN. ~ 971.37 
(West SUpPa 1980-1981). 

In California, prosecution may be SUspended for 6 
to 24 months. In Wisconsin prosecution may be Suspended up to 12 months. 

A. Ganley, Ph.D. and L. Harris, Ph. D., Domestic Violence: 
Issues in Designing and Implementing Programs for Male 
Batterers (August 29, 1978) (unpublished paper presented 
to the American Psychological ASsociation). 

MIAMI STATE ATTORNEY, DOMESTIC INTERVENTION PROGRAM: 
ANNUAL REPORT, 13, 15; Interview with Barbara Wade, Post
Arrest Unit Supervisor, Miami State Attorney's Office, 
in Miami (March 17-18, 1980). 

PRETRIAL DIVERSION, supra note 1, at 7. 

Brady v. United States, 397 U.S. 742, 748 (1970); see 
McMann v. Richardson, 397 U.S. 759, 766 (1970). 

7. Id. 

8. NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS 
AND GOALS, REPORT on COURTS, 27, 28 (1973). 

9. ~ PRETRIAL DIVERSION, supra note 1, at 7-10. 

10. Coleman v. Alabama, 399 U.S. 1 (1970). 

11. Brewer v. Williams, 430 U.S. 387, 398 (1976). 

12. Id., quoting Kirby v. IllinOis, 406 U.S. 682, 689 (1972). 
13. 

Gerstein v. Pugh, 420 U.S. 103, 105 (1975). 
14. Id. at 114. 

15. ~ Domestic Intervention Program, Miami State Attorney, Statistical Summary, Appendix B. 
16. 

17. 

Interview with Mark Bencivengo, Director of Nexus,~n 
Philadelphia, Pa. (July 1980). 

The diversion statute in Michigan provides that when a 
battere~'s arrest,record is expunged following successful 
complet~on ~f ~ dlv~rsion program, a nonpublic record is 
kept wh1ch 1S furn!shed to a court or police agency for 
the purpose of ShOWIng that a defendant in a criminal ac
tion '" has already once (participated in a diversion pro
gram]." MICH. COMPo LAWS ANN. § 769.5a(4) (West SUpPa 1978-1979). _ 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 
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PRETRIAL DIVERSION, supra note 1, at 103, 104. 

12 cl'ting New Jersey Court Rule 3:28§(c) Id. at 98, note , 
(4) (1974). 

MOTT-McDONALD ASSOCIATES, INC., THE 
CONFERENCE ON INTERVENTION PROGRAMS 
38-39 (1980) (on file at the Center 
Studies) • 

Ganley and Harris, supra note 3. 

REPORT FROM THE 
FOR MEN WHO BATTER 
for Women Policy 

See MIAMI STATE ATTORNEY, supra note 4, at 11-15 (1980). 

Interview with Vi-aki Boyd, Ph.D., PSYCho~~gi~tna\~he 
Group Health Cooperative of Seattle, Was Ing 0 , 
Seattle (Nov. 19, 1980). 

See Domestic Intervention P~ogram, Miami State Attorney, 
Statistical Summary, AppendIX B. 

. t of Portland Family . wl.'th Carolyn Howard, DIrec or 
InterVIew 1 d (N mber 16, 1980). Violence Program, in Port an ove 
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PART III: ASPECTS OF POLICE INTERVENTION 

u 
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The primary duty of the police in answering a domestic 

disturbance call following or during an incident of wife 

abuse is to assess the danger and protect the safety of the 

victim. Making arrests in family violence cases leads to 

more frequent prosecution. An arr~st serves to protect the 

victim and 'communicates to both parties that spouse abuse is 

a crime. Chapter Six discusses how "requirements for warrant-

less arrest have been or are being abolished as an important 

step in activating the criminal justice system to reduce 

family violence. 

The concerns which have led to an expansion of police 

arrest power in domestic violence cases may be thwarted un-

less short-term post-arrest detention is available. Bail 

laws presently permit an arrested abuser to be released a 

few hours after his arrest, obviously decreasing the pro

tection afforded a victim by the arrest itself. The conflict 

between the need for detention in spouse abuse cases and the 

civil liberties considerations inherent in the bail issue is 

discussed in Chapter Seven, post-Arrest Detention. 
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CHAPTER SIX 

EXPANSION OF ARREST POWER: 
A KEY TO EFFECTIVE INTERVENTION 

police handling of domestic cases is fundamental to 

successful prosecution, because battered women who want help 

from the criminal justice system generally turn to the police 

first. Because the police act as gatekeepers to the criminal 

justice system, their conduct may determine whether the victim 

will pursue criminal charges or cooperate if charges are filed. 

So every aspect of police intervention has an effect on any 

subsequent prose~~tion. 

From a prosecutor's point of view, however, the most 

important aspects of police response are that police file 

reports, make arrests in appropriate cases, and temporarily 

detain defendants who may intimidate complaining witnesses, 

so that conditions may be placed on their release. police 

are reluctant to file reports or to take batterers into 

custody, because so few of the domestic cases result in prose

cution that they feel their time is wasted. l Prosecutors who 

set policy favoring prosecution of spousal assaults and prohi

biting dismissal of charges observe changes in police response 

which facilitate successful prosecution. 

There are several arguments in support of a policy of 

more frequent arrest of batterers. An increase in the number 

of persons arrested for violence against their mates, parents, 

or children will lead to more frequent prosecution of family 
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violence cases. If an ar t' d res IS rna e, a prosecutor can expect 

that a report will be sent to his office and that evidence 

will saved. Likewise, the prosecutor can expect cooperation 

from the police in obtaining a conviction. 

Making an arrest places the burden on the prosecutor to 

initiate further action, rather than leaving the onus on the 

victim to find out what remedies are available to her and to 

seek help. She may not do so because of ignorance, fear of 

retaliation, or feelings of helplessness. The making of an 

arrest therefore increases the likelihood of victim coopera-

tiona The International Association of Police Chiefs states 

that "A I' , po lCY of arrest, when the elements of the offense 

are present, promotes the well-being of the victim •••• The 

officer who starts legal action may gl've the wife courage 

she needs to realistically face and correct her situation."2 

Immediate arrest may prevent further injury. Lenore 

Walker, Director of the Battered Women Research Center in 

Denver, Colorado, reports that police are most often called 

during the "acute battering phase" of the abuse syndrome, 

during which one or m ore severe beatings may ocCUre This 

phase usually lasts between 2 and 24 hours. 3 A victim may 

be in serious danger if the police who answer a call depart, 

leaving both parties in the residence. This danger may not be 

apparent because abusers a f re 0 ten polite and deferential in 

the presence of police. 

Finally, an arrest ' communIcates to the parties that the 
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abuser has committed a crime, that the victim has a right not 

to be beaten, and that the criminal justice system will take 

action to stop the abuse. If the police remain at the scene 

of a domestic disturbance for 20 minutes to talk to the couple 

and "cool things off," and then depart, the police leave both 

the victim and the abuser with a message that no crime has 

been committed, and that no serious consequences will follow 

from calling the police. 

To advocate more frequent arrest of~abusers is not to 

suggest that arrest is always appropriate. In some cases 

there may not be probable cause that a crime was committed. 

In others, an abuser who is arrested may go horne and beat his 

wife for calling the police. police must be trained to analyze 

the situation carefully before taking any action. The risk 

of precipitating another beating by making an arrest may be 

reduced by detaining the abuser overnight until a bond hearing 

the next morning, or by escorting the abuser elsewhere for the 

night. Alternatively, the police may take the victim to a 

shelter. 

CONSTITUTIONAL LIMITS ON WARRANTLESS ARREST 

The fourth amendment of the United States Constitution 

prohibits the issuance of a warrant for arrest unless there 

is probable cause to believe that a crime has been committed, 

and probable cause that the person arrested committed the 

crime alleged.4 The constitution has also been interpreted 

to require probable cause for warrantless arrests.
5
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A recent U.S. Suprems Court decision, Payton v. New York,6 

limited the power of the police to make a warrantless arrest 

in the home of the person arrested. The Court held that "the 

Fourth Amendment ••• prohibits the police from making a warrant

less and nonconsensual entry into a suspect's home in order to 

make a routine felony arrest."7 Because mos~ domestic abuse 

occurs in the home of th e suspect, this decision raises ques-

tions about the constitutionality f ttl o s a e aws expanding police 

power to make warrantless arrests 1'n domestic cases. 

The Payton decision invalidated two warrantless arrests 

in the homes of th e persons arrest __ .~d... I - . n one case the police 

entered the apartment of a suspect by breaking the door with 

a crowbar. No crime was in progress in the dwelling. In the 

other case, a su t spec was arrested in his home by police who 

had not obt' d a1ne a warrant even though they had known his 

address for t wo months before they tried to make the arrest. 

Writing for the majori~y J ' ~, ustlce Stevens stated that "we 

have no occasion t o consider the sort of emergency or dangerous 

situation, described in our cases a " , s eXlgent c1rcumstances' 
that would justify a warrantless entry into the home for the 

purpose of either arrest or search." He also noted that "in 
both cases we are dealing with entries into homes made without 
the consent of an occupant."B The facts of these cases and the 
explicit exclusion of the relevant issues makes clear that this 
decision does not render the domestic ab use arrest laws unconstl-
tutional. 
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other constitutional issues relating to warrantless 

arrest have been litigated in lower courts. One law was 

challenged as violating the Equal Protection Clause of the 

fourteenth amendment~ another was alleged to allow arrest 

without probable cause, in violation of the fourth amendment. 

On March 27, 1980, the Supreme Court of Florida, in 

LeBlanc v. Florida. 9 upheld a state law allowing warrantless 

arrest by a police officer where: 

The officer has probable cause to believe that the 
person has committed a battery upon the person's spouse, 
and the officer finds evidence of bodily harm or the 
officer reasonably believes that there is danger of 
violence unless the person alleged to have committed 
the battery is arrested without delay.lO 

The Florida Supreme Court upheld the statute against a 

challenge that the application of the law to spouse abusers 

violated the Equnl Protection Clause of the fourteenth amend

ment because it treated spouses differentl)! from other persons. 

The Court held that "it is not a requirem~nt of equal protec

tion that every statutory classification be all-inclusive •••• 

Rather, the statute must merely apply equally to the members 

of the statutory class and bear a reasonable relation to some 

legitimate state interest •••• We find that the statute clearly 

satisfies this rationality test."ll 

Some laws use the language "reasonable cause" or "reason-

able belief" in place of "probable cause." This language has 

been challenged as allowing arrest without probable cause in 

violation of the fourth amendment. At least one court has 

held, however, that such language is synonomous with "probable 
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cause," and that a statute llsing the former language is not 

unconstitutional. 12 

STATE ARREST LAWS 

State law may not abolish the probable cause requirement. 

However, within the limits imposed by th f e ourth amendment, 

police authority to arrest is defined by state law. In most 

states, one law dictates standards for arrest in all .. 1 cr:tml.na 

cases. These laws generally allow warrantless arrest in cases 

in which an officer has probable cause to b elieve that a felony 

(most often defined as a crime . punlshable by more than one year 

in jail) has been commited, or where an offl'cer witnesses the 

commission of a misdemeanor ( usually an offense punishable by 

less than one year in jail). These standards have been widely 

criticized by experts on d ' omestlc violence and scholars of 

criminal law. 

Wayne LaFave, a pr f o.essor of law at the University of 

Illinois, for example, suggests that limits on arrest powers 

should be based on the need Eor immediate action, rather than 

on the felony/misdemeanor distinction. 13 The American Law 

Institute recommends that statutes authorizing warrantless 

arrest adopt the following standards: 

Authority to Arrest Without 
forcement officer may arresta Warrant - A law en-
if the officer has reasonableac~erson with?ut a warrant 
a person has committed: use to bell.eve that such 

a. a felony, 

b. a misdemeanor., and the offi h 
cause to believe that such ceras reasonable person 
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(i) will not be apprehended unless immediately 
arrested, or 

(ii) may cause injury to himself or others or 
damage to property unless immediately 
arrested, or 

a misdemeanor or petty misdemeanor in the officer's 
presence. 14 

These recommendations for change in the state arrest laws 

make clear that domestic abuse cases are just one of several 

types of emergency situations in which warrantless arrest is 

necessary and appropriate. 

Arrest standards based on a misdemeanor/felony distinc-

tion discourage arrest in most domestic abuse cases. police 

generally view family abuse as a minor offense, especially if 

there has been no serious injury or if the injury is not visi

ble. If mate abuse is treated as a misdemeanor, and the law 

allows warrantless arrest only in felony cases, the police 

may not arrest because the process of obtaining a warrant may 

take hours or days. Misdemeanor arrest warrants are generally 

issued only when a victim files a private criminal complaint~ 

they are rarely sought by police officers who answer domestic 

disputes. 

NEW WARRANTLESS ARREST LAWS 

Currently, a policy that encourages arr~st of abusers is 

reflected in the la\'ls of 25 states which allow police to make 

warrantless arre$ts for misdemeanor offenses in domestic 

abuse cases and/or for violation of protection orders.
IS 

Abolishing the requirement that a warrant be obtained prior 
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to arrest is an important step in activating the criminal 

justice system to reduce family violence. 

In thirteen states, domestic abuse arrest laws allow 

warrantless arrest for misdemeanor offenses committed against 

family members. 16 Most of these allow warrantless arrest 

where an act of physical abuse has occurred. l ? Some, in 

addition, allow warrantless arrest where "there is a substan-

tial likelihood of immediate danger of that (adult family) 

member being abused (emphasis added)."l8 

Many of the new laws impose other conditions that must 

be met before a warrantless arrest can be made. Some reflect 

a concern that warrantless arrests be made only in emergencies. 

In Minnesota and New Hampshire, the domestic abuse laws allow 

warrantless arrest only within a few hours of the incident of 

abuse. In Rhode Island, warrantless arrest is allowed within 

24 hours of abuse. 19 Minnesota and Nevada preclude warrantless 

arrest for domestic violence unless there is physical evidence 

of abuse. 20 

Some states have passed laws that permit warrantless 

arrest whenever violence would be likely if an arrest were 

not made. These statutes are not specific to domestic violence 

cases. Illinois law, for example, allows warrantless arrest 

for any misdemeanor offense based on probable cause alone. 2l 

In Nebraska, warrantless misdemeanor arrest is allowed when 

the officer has witnessed the offense or if the suspect may 

get away, may injure another, or may destroy evidence of the 

i, 
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offense unless arrested immediately.22 

Warrantless arrest by a police officer who has probable 

cause to believe that a protection order has been violated is 

permitted by law in twelve states. 23 The provisions allow 

arrest for action which could not be the basis of an indepen

dent criminal charge, such as a contact with the victim, 

failure to attend counseling, etc. The issuance of a protec

tion order renders such action a misdemeanor, a felony, or 

contempt of court. 

Before a protection order becomes effective it must be 

served on the abuser. A statute allowing warrantless arrest 

for violation of a protection order is more likely to be en

forced if the law includes a provl'sion requiring a law en-

forcement agency to deliver orders to abusers. If the law 

does not require free aelivery of orders by a specific agency 

within a certain period of time, poll'ce or sheriffs may delay 
delivery or may charge for th . . e serVlce. 

Before an abuser may be arrested for violation of a pro-
tection order, the abuser must receive a copy of the order ~ 
the police must be able to verify that an order is currently 
in effect. This can be done either by providing victims with 
certified copies 

cedure to enable 
of protection orders, or by setting up a pro

police to verify the existence of an effective 
order, or both. 

Some state laws require th t h a· t e court deliver a copy of 
each protection order to the 1 1 oca police department. Oregon 
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. for verification by requiring that a certified law provldes 

of each protection order and proof of service be kept on copy 

file in the police department. 24 r1assachusetts law, in addi-

that "law enforcement agencies shall establish tion, requires 

adequate to insure that an officer at the scene of procedures 

an alleged violation may be informed of the existence and 

terms of such an order."25 If protection orders are filed in 

a building open only during regular office hours, verification 

is difficult. In large cities, protection orders should be re

corded on a computer system, so that radio verification can be 

made from anywhere in the city. 

Several states have passed criminal laws making spouse 

abuse a separate offense. Some of these include provisions 

allowing 

is filed. 

warrantless arrest where a charge of spouse assault 

In Ohio, for example, a first offense of spouse 

assault is a first degree misdemeanor, and subsequent offenses 

I · Where a charge is may be charged as fourth degree fe onles • 

arrest without a warrant. filed under this statute, police may 
"h execution of a written The Ohio law allows arrest upon t e 

alleg ing that the alleged offender has statement by a person 

committed the offense against the person or against a child 

of the person."26 

MANDATORY ARREST 
h a~thority of the While most of the new laws expand t e 

1 a few require that arrests be 
police to make arrests, on Y -

made when they have probable cause of spousal assault. 
Those 
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that impose a mandatory duty to arlcest abusers are Maine, 

Minnesota, North Carolina, Oregon, and Utah. They differ 

from the other laws in that "shall arrest" is used in place 

of "may arrest."27 

The inclusion of mandatory duties in state arrest law is 

desirable for several reasons. It makes clear a legislative 

intent to increase the number of arrests made in family abuse 

cases. Second, it reduces police discretion to treat family 

violence as a trivial matter. Third, if the law prescribes a 

mandatory duty, the failure of the police to make an arrest 

where probable cause is present is a violation of the law and 

the basis for a lawsuit. 28 Two such lawsuits were filed in 

November of 1980 against police departments in Oregon by Oregon 

Legal Services Corporation, on behalf of two battered women. 29 

A similar suit is pending in Florida, in which a battered woman 

who killed her husband after the police refused to arrest him 

is suing the police for violation of their statutory duty.30 

Under the Oregon law, the duty to arrest is imposed only 

in cases in which the victim does not object. Conditioning 

the duty to arrest on the consent of the victim may render the 

provision ineffective. If a victim is asked if she objects to 

the making of an arrest in the presence of her abuser, she may 

be afraid to consent. If the wishes of the victim are to be 

taken into account by criminal justice officials, the victim 

should be consulted under circumstances where she may safely 

express her feelings. The primary duty of the police is to 
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and protect the safety of the victim. assesS the danger 

t be required to act as social workers, and police should no 

be empowered to make an arrest without the victim's should 

consent if necessary. 

POLICE IMMUNITY 

d ' pol;ce power to make warrantless Most laws expan lng ~ 

domestic abuse include provisions protecting the arrests for 

k ' "good from civil liability from any action ta en ln a police 

1 31 Thl'S is a legislative to enforce the aWe faith" effort 

articulated fear of suits for false response to a frequently 

arrest. do not prohibit lawsuits ordering These provisions 

or lawsuits for violation of the police to enforce the law, 

rl'ghts laws, but only protect police from perfederal civil 

t t law for money damages. sonal injury suits under s a e 

CONCLUSION 

Recent changes 

in police practices: 

in legislation are not yet fully reflected 

arrest of batterers is still quite rare. 

To encourage full enforcement 0 
f the law, training programs 

f their expanded powers must be designed to make police aware 0 

implemented. 
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CHAPTE:R SEVE:N 

POST-ARREST DETENTION 

A policy of encouraging arrest when probable cause is pre

sent protects the victim, gives the abuser time to cool off, 

encourages prosecutors to pursue domestic violence cases more 

aggressively, and communicates to both parties that spouse 

abuse is a crime. With such a policy, there is often a con-

comitant need for temporary detention of arrested abusers. 

If normal arrest and bail procedures are followed, whether 

for a felony or misdemeanor charge, the abuser may be released 

on bail within a few hours after his arrest. This makes pro

tection of the victim as well as prosecution of the abuser 

more difficult. Immediate post-arrest release enables the 

abuser to return to the victim, and through either actual or 

threatened violence, dissuade her from participating in 

prosecution. 

To prevent this, police may elect not to use the 'jail 

house bail' laws in domestic violence cases. Instead, a suspect 

may be held until bail can be set by a judge, and under appro-

priate circumstances, other conditions can be placed on his 

release which will protect the victim from further abuse (see 

Chapter FoU'!:" , Connitions on Pretrial Release). Short-term 

detention is frequently used in Miami, Florida, in many cases 

which subsequently enter the Domestic Intervention Program 

(DIP). DIP staff report that this delay in releasing the 
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defendant, usually only overnightr helps protect the victim, 

and impresses upon the abuser the criminality of his act. 

THE CONSTITUTIONAL RIGHT TO BAIL 

The appropriateness of pretrial detention in spouse abuse 

cases is bound by constitutional limits on post-arrest deten-

tion. Primary issues are what the constitutional right to bail 

is comprised of and whether federal constitutional standards 

are applicable to state prosecution. The permissable length of 

any pretrial detention, permissable conditions of detention, and 

the extent of the discretionary powers of the judge in setting 

bail are also important. While some of these matters have been'; 

addressed by the U.S. Supreme Court, many have not. Since there 

is no definitive constitutional rule against which to measure 

the appropriateness of pretrial detention in spouse abuse cases, 

lower court decisions must be relied upon for guidance. 

The "excessive bail" clause of the eighth amendment of the 

United States Constitution guarantees that "excessive bail will 

not be required" from those detained on criminal charges. Though 

the Supreme ("?urt has never ruled that this clause applies to the 

states through the fourteenth amendment, circuit court and dis-

t~ict court cases have held that it applies to state as well as 

to federal prosecutions. l The Supreme Court in Stack v. l?oyle 2 

held that bail must be set only for the purpose of assuring that 

the accused will be present at trial, and will submit to sentence 

if found guilty~ The trial jUdge has some discretion in setting 

the amount of bail, but the standards used to determine amount 

. .. 
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must be related to the defendant's appearance at trial. 3 

Factors which a judge should consider in setting bail 

include the nature and circumstances of the offense, the 

weight of the evidence against the accused, and the financial 

status and the character of the accused. 4 The defendant has 

a due process right to have bail set at a hearing before a 

judge or magistrate, and to have bail determined based on the 

circumstances of his case. This right may be waived, but a 

scheme which relies solely on schedules that set bail at a 

fixed amount for specific crimes does not meet this due pro

cess requirement. 5 

In general, the cases hold that bail must be set only as 

high as is necessary to ensure the defendant's appearance at 

trial, and not higher as a means of detaining the suspect 

prior to trial. In most cases, defendants should be released 

prior to trial to preserve the presumption of innocence, to 

prevent punishment prior to conviction, and to allow the accused 

to participate in the prepar~tion of his defense. 

LIMITS ON THE CONSTITUTIONAL kJGHT TO BAIL 

Although the right to have bail set is considered to be 

fUndamental, it has not been held to be absolute. 6 While the 

right to bail must 'generally exist,' this has not been inter

preted to mean that a bail must be available for every offense. 7 

States may provide by statute that bail can be granted in some 

cases and denied in others. In addition, state law may give 

the trial courts the discretion to grant or deny bail and to 

fix the amount. 8 
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Most states have made capital offenses and other serious 

offenses nonbailable. In addition to legislated exceptions, 

some cases have held that bail may be denied in individual 

cases if, regardless of the amount set, the accused is unlikely 

to be present at trial;9 if denial of bail appears necessary 

to prevent interference with the process of investigation or 

the orderliness of the trial;lO if it is necessary to 

protect a witness;ll or if the judge feels that release of 

the accused will endanger the community.12 These rules 

vary from state. In some cases, these laws have been used 

to detain batterers. In Nail v. Slayton,13 for example, 

the court, relying on Virginia statute which allows denial 

of bail based on a determination that a suspect is dangerous,14 

refused to set bail for a defendant accused of killing his 

wife. 

The power of a state court to detain batterers before 

trial, and the maximum permissible length of such detention 

depends largely on state law and on the state constitution. 

Even in cases in which the court has the power to withhold 

bail, that power is not often exercised except in the most 

severe cases. The cases upholding a judge's right to deny 

bail generally involve very serious crimes, such as first 

degree murder. They also frequently result f~om the denial 

of bail during an appeal of a criminal conviction. IS 

As with ~he right to have bail set, the right to have 

bail set at a reasonable amount is also qualified. The pro

hibition on excessive bail has not been interpreted to mean 
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that bail laws must necessarily be administered so that 

every defendant can always make bail.16 Indigent defendants 

are often held until trial because they cannot secure suffi

cient funds. This practice is rarely challenged successfully. 

Decisions finding pretrial detention of indigents unconsti

tutional usually focus instead on the conditions of confine-

mente Courts frequently find that conditions under which 

pretrial detainees are held are unacceptable, and order 

prisons to improve conditions for pretrial detainees. 17 

STATE BAIL LAWS 

The concerns which have led to expansion of police arrest 

power in domestic violence cases may be thwarted unless short

term post-arrest detention is available. Arrest and overnight 

detention guarantee short-term protection of the victim. Delay

ing release until the abuser can be brought before a judge 

ensures an opportunity for a court assessment of the risk of 

witness intimidation and an opportunity for a judge to place 

appropriate restriction on the abuser. Also, the short period 

that the abuser spends in jail is a powerful message that his 

violent behavior toward his mate is criminal. This may deter 

future abusive behavior, and may increase the abuser's willing-

ness to participate in a counseling program. 

Most states have laws which allow persons arrested on misde

meanor charges to gain immediate releas.e by posting a small bond. 

The amount varies from state to state, and often varies with the 

charge. Some state laws, however, permit arresting officers to 
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deny jail house bail to an individual who would pose a threat to 

the community if immediately released. In such cases a suspect 

may be detained until he can be brought before a judge to have 

bail set. This short detention may provide valuable protection 

for victims of Spouse abuse. 

Short-term detention in misdemeanor cases is particularly 

important in the fourteen states which have laws permitting 

the police to make warrantless arrests in misdemeanor SDouse 
" 

abuse cases even if the abuse was not committed in the presence 

of the police. 18 It should be noted that in spouse abuse 

cases, severe beatings often result only in a misdemeanor 

charge if no weapon was used. 

Procedures for setting bail in felony and misdemeanor cases 

are similar except that jail house bail is often unavailable in 

felony cases. Persons arrested on felony charges are usually 

held until they can be brought before a judge to have bail set. 

Since the majority of spouse assaults occur at night, on week

ends, or on holidays, when courts are not in session, batterers 

arrested on felony charges are usually held at least overnight. 

The length of time a suspect may be held before bail is set 

varies widely; Florida law limits this period to 24 hours,19 

while Illinois permits pre-bail detention up to 72 hours. 20 

'Wisconsin law allows an accused to be held for a 'reasonable' 

amount of time before being brought before a judge.21 Reason

ableness is assessed based on the circumstances of each case;22 

periods as long as three days have been found to be reasonable. 23 

::;-::·~~;i;;~·~;:;~~i~~ot;I.'" r rr;'t:"'" •.. ~. 
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Some state laws allow longer periods of pretrial incarcera-

tion than those just discussed. Under the Virginia law, for 

example, an individual may be denied bail where "there is prob .. 

able cause to believe that (1) he will not appear, or (2) his 

liberty constitute an unreasonable danger to himself or the 

public.,,24 

A preventive detention statute in Washington, D.C. provides 

that an individual may be held without bail when necessary to 

ensure his appearance at trial. 25 Whether dangerousness is 

an appropriate reason for denying bail under this law is not 

yet settled. 26 Attempts to enact other similar statutes 

have been vigorously opposed because of civil liberty concerns. 

These statutes are usually only used to detain people accused 

of serious crimes such as first degree murder or armed robbery; 

their application to spouse abuse cases may be very limited. 

STATE BAIL LAWS ON SPOUSE ABUSE 

The conflict between the need for detention in spouse abuse 

cases and the civil li?erties considerations inherent in the bail 

issue may best be resolved by enactment of a bail law specifically 

for spouse abuse cases. Hinnesota and North Carolina statutes 

are useful models. The Minnesota law allows the arresting officer 

in a misdemeanor spouse abuse case to deny the accused immediate 

release if he feels that "detention is necessary to prevent bodily 

harm to the arrested person or to another."27 If an individual 

is detained under this law, he must be brought before a judge 

within 24 hours of his arrest. The judge may then impose condi-

··:'i 

Ii 

I 

, r 

, 
, 



.. 

, 

- 142 

tions on release to protect a particular individual or the pub-

1ic. 28 
The North Carolina la,,, allows the jUdge to "retain the 

defendant in custody for a reasonable period of time while 

determining the conditions of pretrial release."29 The 

listed conditions which may be imposed are designed to protect 

the victim and other family b f mem ers rom further abuse or harass-
ment. 30 

A statute tailored to family abuse cases will protect vic

tims of abuse without promoting widespread detention. Short-term 

detention of sp b ouse a users is arguably more necessary than 

detention of persons who commit violent 
crimes against strangers, 

because injury to or ' t f 1n er erence with the testimony of a 

complaining witness is more likely if the partl'es 
to a criminal 

prosecution are or were in " an 1nt1mate relationship. 

Bail laws should make h 
s art-term detention available for 

criminal charges arising out of 
an incident of domestic abuse. 

They should specify the maximum duration of 
permissable deten-

tion, and require a prompt hearing before a J'udge 
on whether 

the defendant should be deta1'ned. h T e law should I a so specify 
conditions which may be imposed on the 

release of the abuser, 
procedures for informing police of orders 

issued, and penalties 
for violation.3l 

A specific and narrowly drafted statute 

may help to prevent further abuse without 
unnecessary infringe~ 

ment of the liberty of criminal defendants. 

A HODEL STATUTE 

A more limited alternative to Virginia's bail law is a 
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pending amendment to Wisconsin's state -constitution. It would 

limit the circumstances under which an accused could be held 

without bail, but would allow the judge wide discretion in 

imposing conditions designed to assure appearance at trial and 

to protect the community and potential witnesses. As drafted, 

it states: 

The legislature may authorize, by law, circuit courts 
to deny release for a limited period of time to a person 
accused of a crime involving serious bodily harm to an
other, provided the law is specific, limited and reason
able, and requires a finding by the court based on clear 
and convincing evidence presented at a hearing that the 
accused committed the crime, and a finding by the court 
that available conditions of release will not adequately 
protect members of the community from se~ious bodily harm 
or prevent intimidation of witnesses. 32 

Though the existing bail laws may be used to alleviate some 

of the problems associated with the arrest and prosecution of 

spouse abusers, they were not designed for this purpose. The 

intent of the laws is to facilitate the release of eligible 

individuals, not to encourage detention. Although it is common 

practice, the propriety of using these laws as a detention 

device instead of as a release mechanism is questionable. 

New bail laws should be drafted carefully and narrowly, to 

allow protection of victims in serious danger while minimizing 

the possibility of inappropriate application. 

1. 

2. 

Pilkinton v. Circuit Court of Howell County Missouri, 324 
F. 2d 45. 46 (Oth eire 1963), Turco v. Maryland, 324 F. 
S u pp • 61, 6 3 ( D. Md. 19 71 ) • 

324 U.S. 1 (1951). 
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3~ Id~ at 5: Pugh v. Rainwater, 557 F.2d 1189, 1192 (5th err. 1977). 

4. Stack v. Boyle, 342 U.S. at 5. 

5. Ackies v. Purdy, 322 F. SuPp. 38, 41 (S.D. Fla. 1970). 

6. Mastrian v. Hedman, 326 F.2d 708, 710 (8th eire 1964), 
Wansley v. Wilkerson, 263 F~ SuPp. 54, 57 (W.O. Vir. 1967) •. 

7. Mastrian v. Hedman, 326 F.2d at 710, Nail v. Slayton, 353 
F. Supp. 1013, 1019 (W.O. Vir. 1972). 

8. Wansley v. Wilkerson, 263 F. SuPp. at 57, U.S, ex. reI. 
Smith v. Prasse, 277 F. SuPp. 391, 392 (1968). 

9. United States v. Galante, 308 F.2d 63 (2d Cir. 1962). 

10. Mastrain v. Hedman, 326 F.2d at 712. 

11, United States v. Gilbert, 425 F.2d 490, 492 (D.C. Cir. 1969), 
United States v. Carbo, 288 F.2d 282, 285 (9th tiro 1961), 
certdenied 369 U.S, 868 (1962). 

12. Nail v. Slayton, 353 F. Bupp. at 1019, United States v. Carbo, 
288 F.2d at 285 (pretrial bail revoked in conspiracy, extortion case) • 

13. 353 F. SuPp. 1013. 

14. 

15 • 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

VA. CODE § 19.2-120 (1950). 

Rehman v. California, 85 S. Ct. 8, 9 (1964), 

Mastrian v. Hedman, 326 F.2d at 710. 

Pugh v. Rainwater, 557 F~2d at 1191-92. 

See Chapter Six, Expansion of Arrest Power: A ~ey to Effective Intervention, supra. 

FLA. STAT. § 901.15 (West SuPp. 1980). 

ILL. ANN. STAT. ah. 38, § 109-1 (Smith-Hurd 1980). 

WIS. STAT. ANN. § 970.01 (1971). 

Phillips v. State, 29 Wis. 2d 521, 139 N.W.2d 41 (1966). 

~ain v. State, 48 Wis. 2d 212, 17~ N.W.2d 777 (1970), State v. 
Bunt, 53 Wis.2d 734, 193 N.W.2d 858 (1972). 

24. 

25. 

26. 

27. 
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VA. CODE § 19.2-120 (.1950). 

D.C. CODE ANN. § 1322 (1970). 

Campbell v. McGruder, 580 F.2d 521,528 (D.C. Cir. 1978). 

MINN. STAT. § 629.72 (Supp. 1981). 

28. Id. 

29. N.C. GEN. STAT. § 5A-534 (Replacement 1969). 

30. 1d. 

31. See Chapter our, F Conditions on Pretrial Release, supra. 

to the Wisconsin Constitution (on file 32. Proposed amendmefnt Women Policy Studies). at the Center or 
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RECOMMENDATIONS 

Violence in families continues partly because it is 

ignored or tacitly accepted by the institutions from which 

battered \'lomen seek help. By taking a firm stand that 

battering is a crime which will be punished, prosecutors can 

provide victims with an enforceable right not to be beaten, 

and communicate to'abusers that family violence will no longer 

be treated as a private matter. Also, by prosecuting spouse 

abuse cases, prosecutor~ may influence other criminal justice 

and social service agencies which still treat wifebeating as 

a characteristic behavior of the "multiproblem family" and 

fail to respond in a useful way. 

The experience of prosecutors who have established pro-

grams or units to handle battering cases suggests that these 

cases can be prosecuted. The relative uniformity in their 

experience that certain procedures reduce case attrition and 

increase conviction rates forms a basis for the following 

recommendations. While further empirical study is needed to 

determine the effectiveness of various procedures in prevent

ing witness intimidation or in preventing subsequent violence, 

the practical experience of pros~cutors in Seattle, West

chester, Santa Barbara, and Miami, may guide others who wish 

to take initiatives in prosecuting crimes between intimates • 

• To reduce case attrition, prosecutors should 
adopt a policy that once charges have been filed 
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~~s~l~~~~ :~~~eb~a~es! ~ictims' r:quests for 
treated as a crime :~~~n~t ~~!t:~~~~. should be 

• To make a no-drop poli ff ' must be placed in the cy e ectl~e, vi?tim advocates 
battered women with ' ~rosec~tor s offlce to provide 
pro~:ss, to maintain~~o~~:~~~~~,~bOU~ the criminal 
pena~ng, to see that vi' 1 : c arges are 
f~om intimidation, and ~;~~~ ~~ta1n adequate protection 
wlsh to drop char es T' 1e ,calls from those who 
reduce case attrif" h~s ass7stance will greatly 
positions is unavat~~bl If fund1ng for new staff 
advocates who work in s~~lirosecutor~ ~hould approach 
about coordinating th e~s,o~ crlS1S centers ese actlv~t~es. 

• Charges should be filed ' 
on the sufficiency of av~~ Spouse ~buse cases based 
of whether the parties ~lab~e eVlde~ce, regardless 
together. are st~ll marrled or living 

• Prosecutors should reI' 
bility for filing char~:;ebbat~er:d women of responsi-
rather than asking victims y sl~n1ng complaints 
subpoenas to victims p' to slgn, and by sending 
the batterer of h; r10r to trial. This deprives 
'. kS power to mani I Just~ce system by intimid t' pu ~te the criminal a lng the v1ctim. 

• To prevent intimidation 
complaining witnesses of battered women who become 
that the pretrial reI' prosecutors should request 
conditioned on a no_cea~e of suspected batterers be 
specify, in writing ~~a~c~hordder. This order should 
shared residencp that h e, efendant vacate a 
or ' t -, e avo1d per 1 wrl ten contact with the ' , sona, telephone, 
as~ault or harass her a vlctl~, ,that he not 
ch1ldren shall be at s'pen~f~hat ~lsltation with 

f h' . C1 led tlm ' oat lrd party. The defenda t es 1n the presence 
the police should receive ,n, the victim, and 

coples of the order. 

• Where violence has been se ' 
c~tors may have no choice ~~~u~oa~d chronic~ prose-
t~on. In less serious cases eco~mend 1ncarcera-
tlons should be based at lea~ts:ntenclng recommenda
of,the,victim in making a compl1~ part on the goals 
thls wlll lead to a recommendat~~~t'f In many cases 
~uspended jail sentence cond't' 0 probation or a 
ln counseling. 1 loned on participation 

• Post-charge diversion may be used ' 
abuser has no prior criminal rec ln case? Where the 
program should include intens' O~d. A dlversion lve reatment focused 
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on the vio1ence~ If possible, treatment shOUld be 
initiated withln a day of the beating which formed 
the basis for the charge. DiVersion should be 
conditioned on the victimts approva1~ if there is 
any abuse dut.'fng diversion, prosecution should be 
resumed and jail recommended. 

• Prosecutors should work with mental health agencies 
to make t~aining on treating men who batter available 
to therapist. Sentencing recommendations may then 
request that defendants in domestic cases be ordered 
into treatment focused on their violent behavior. 
Batterers ordered into counseling should be closely 
tracked by a bail agency, a proba,tion department; or 
if prosecution, is deferred; by a prosecutor's office .. · 

• police should arrest batterers whenever probable cause 
and statutory requirements are met, and they should 
detain persons; arrested fer domestic assault over'night 
if the victim would be endangered by the defendantfs 
immedia:te release, or if she was seriously ir1.jured 
and remains in a common residence.. police should 
file reports on spouse abuse cases whe'ther or not an 
arrest is made. The report will guide the po'lice in 
responding to subsequent calls, and will be aVc:il~ble
for use as evidence if the prosecutor or the Vlctlm 
takes legal ac-tian to prevent subsequent abuse., 

• Staff in the prosecutor i s' office should identify 
spouse abuse cases by reviewing police reports and 
should contact victims by telephon~~ or letter to 
it1form them of the c:;>ption o'f filing criminal charges. 

• Prosecutors ma:\( prevent subsequent ab~se in spous: 
abuse cases in which nO' charges are fl.led by sendl.ng 
warning letters, to batterers or by, m~eti~g with . 
batterers to' inform them of the ct'lml.nall ty of VIO .... 
lent assault and the likely consequences of subsequent 
violence. 

Implementation of chang'es in prosecutorial policy and 

practice may be slo'IJ~ed by a variety of political, fiscal, and 

bureaucratic obstacles. When the programs described in the 

preceding chapters, sought to improve access to' criminal cou,rt 

for battered women, all ertCountered objections front' chie-f pro ... · 

secutors, resistance to change from judge-s, or problems in 
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persuading police to file reports more frequently. Overcoming 

or circumventing these problems is the first and most diffi

cult step in changing prosecutorial policy on domestic violence 

cases. 

Most of the programs discussed had federal grants which 

paid the salaries of staff seeking to improve criminal justice 

response to spouse abuse. With the loss of the Law Enforce-

ment Assistance Administration, and other federal sources of 

funding such grants may be scarce. However, some of the 

changes suggested can be made without special funding, through 

a change of policy or reallocation of existing resources. 

Even in the absence of supplementary funding for an elaborate 

program, prosecutors who make clear to their communities 

that battering is a law enforcement problem and that wife-

beaters will be treated as criminalo can playa major role 

in stopping domestic violence. 
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DOMESTIC VIOLENCE PROSECUTION PROGRAMS 

Below is an address list of the domestic violence programs 

discussed at length in this report. 

CLEVELAND, OHIO 
Family Violence Program 
Justice Center 
1215 W. 3rd St. 
Cleveland, Ohio 44113 
(216) 623-7343 
Contact: Grace Kilbane, 
Bill Schwegler 

LOS ANGELES? CALIFORNIA 
Domestic Violence Unit 
Office of the City Attorney 
City Hall East 
Los Ange1es~ California 90012 
(213) 485-6292 
Contact: Susan Kaplan 

MIAMI, FLORIDA 
Domestic Intervention Program 
State Attorney's Office 
1351 N.W. 12th St. 
Miami, Florida 33125 
(305) 547-5482 

PHILADELPHIA, PENNSYLVANIA 
Domestic Abuse Unit 
District Attorney's Office 
2300 Centre Square West, Room 170 
Philadelphia, Pennsylvania 19102 
(215) 686-8172 

SANTA BARBARA, CALIFORNIA 
Family Violence Program 
6589 Hollister Avenue 
Goleta, California 93107 

" (805) 964-2606 

SEATTLE, WASHINGTON 
Battered Women's Project 
City of Seattle, Law Department 
Municipal Building 
Seattle, Washington 98104 
(206) 625-2606 
Contact! Sally Buckley 

ymSTCHESTER COUHTY, NEW YORK 
Domestic Violence Unit 
Westchester County District 

Preceding page blank 

Attorney's Office 
111 Grove St. 
White Plains, New York 10601 
(914) 682-2944 
Contact: Jeanine Pirro 
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Miami State Atto~ney's Office Domestic Intervention 
program, Post .... Arrest uni t: Statistical Summary 
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STATJSTlCAL SUMMARY 
MIAMI STATE ATTORNEY'S OFFICE DoMESTIC INTE!lVENTION PROGRAM-POST-ARREST UNIT 

The following tables contain st~tist!cs on cases hccndled by a model spouse abuse diversion project in Miami, Florida. 
data is drawn from the projects annual reports for 1979 and 1980. 

1: Caseload 

1979 1980 
# of caSeS # of cases 

280 223 

Accepted into Dtvenlion Program 
169 176 

64 100· 

Cases Remaining Active at End of Year 
lOS 85 

'Cases closed in 1980 exceed cases accepted in 1980; some cases closed 
during 1980 were cases which remained active at the end of 1979, 

Table 2: Agencies Referring Cases to Diversion Program" 

1979 1980 
N"=169 N=223 

#of cases % of. c!lses # of cases %01 oases 

jaillnterview 118 70% 85 38% 

Court 17 10% -: 77 35% 
, ,,' 

, 

Assistant State 
Attorney 16 9% 33 15% 

~<-

Other Referral 
Sources 22 13% 28 13~:;, 

'1979 data is based on the nurnb0rof defendants (169) whp were accepted 
into the diversion program that year. 1980 data is based on the number of 
defendants (223) who were interviewed by ilie program for divE'lrsion: it 
includes cases (47) that were rejected by the program as ineligible {or 
diversion. Therefore, caution should be used in comparing ilil.s data. 

.... N .. represents the number of cases from which percE'lntages are com
puted. In a few of the 1979 cases, more ilian oneagencyrelerred ilie same 
defendant to the divE'lrsion program; in 1980, the program rece}':fed only 
one referral for each defendant. (,'.'; 

Pr~ceding page blank 

Table 3; Charges Against Defendants 
Referred to Diversion Program' 

1979 1980 

# of de- % ot de- # of de- % of de
fendants fandants" fendants fendants" 

Aggravated Assault 

Aggravated 
Battery 

Battery 

Assault &: Battery 

Assault 

Burglary 

Other 
(Child Abuse. Battery 
of a Police Officer, etc.) 

43 25% 

55 33% 

28 17% 

6 4% 

1% 

11 7% 

25 15% 

67 30% 

48 22% 

35 16% 

13 6% 

11 5% 

12 5% 

37 17% 

100% 223 
Total 169 

100% 

*1979 datais'based on the number of defendants (169) who were accepted 
into th~ diverSi,on program that year. 1980 data is based on the number of 
defendants (22S) who were interviewed by the program for diversion; it 
includes cases (47) iliat were rejected by the program as ineligible for 
diversion. ThereforE'l, caution should be used in comparing this data. 

"Detail may not add to100 percent because of rounding. 

Table 4: Services Provided to Participants 
in Di'/ersion Program' 

1979 
N°'= 169 

In-program Counseling 

Alcohol or Drug Abuse 
Counseling (Referral) 

Family Therapy 
Program (Referral) 

Other Referrals {Legal Services. 
Housing, Welfare, ChUd Abuse 
Program, atc.) 

#oi 
clients 

30 

19 

14 

%of 
clients 

85% 

18% 

11% 

8% 

1980 
N=196 

# of 
clients 

185 

7 

41 

39 

% of 
clients 

94% 

4% 

21% 

20% 

'1$'19 data is based on the number of cases (169) accepted into the 
diversion program. 1980 data is based on ilie number of cas~s (196) closed 
by the diversion program during that year. Therefore. caution should be 

used in comparing this data. 

.'''N'' represents the number of clients from which percentages are com
puted. Some clients received multiple services in both 1979 and 1980. 
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Table 5: Outcome of Cgses Clo:;ed by Diversion Plpgram 

1979 1980 

#of % of #0£ % of 
clo$,ed closed closed closed 
c~ses cases" cases cases'· 

Successful Completion of 
Diversion Program 43 67% 153 78% 

Unsuccessful Termination 
from Diversion ProgI'~m 12 19% 34 17% 

ex. F'aUw.b¥ol1ow . .-d 
~->---~ 

:;,- - , 
n~l~s't'lndJ(~~ 8 12% 27 14% .-j,'~' ..... ,,- ~~----

~*~~ta'!!' 
... 

/, ,enceC\f.f 
.,Violence . A 6% 7 4% 

Voluntary Withdrawal 
by Defendant 8 12% 4 2% 

Technical Termination 
(Victim Dropped 
Charges and Other) 1 2% 5 3% 

Total 
(Closed Cases) 64 100% 196 100% 

"Detail may not add to 100% because of rounding. 

k 

j 
f 

Table G: Dur!lticm. pf C0411,$eling Se~,"fl!l 
to l3atterers in'Program' 

1979 

# ,of %of 
,closed closed 
cases calles 

Less than One Month 5 8% 

One to Three Months 16 25% 

Three to Six Months 27 42% 

Six to Nine Months 15 23% 

Over Nine Months 1 1% 

Total (Closed Cases) 64 100% 

1980 

#of % of 
c\01l9d closf,d 
CaSeS CClF,les 

7 4% 

21 11% 

60 3.1% 

48 25% 

56 29% 

192** 100% 

'Data is based on the number of cases dosed by the diversion program. 

"Total for 1980 does not include 4 cases in which defendants voluntarily 
withdrew from the program. 
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Battered Women's Project Seattle City Attorney's 
Office: Statistical Summary 
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STATISTICAL SUMMARY 
BATTERED WOMEN'S PROJECT SEATTLE CITY ATTORNEY'S OFFICE 

The following tables contain statistics on the misdemeanor cases handled by a model spouse abuse prosecution 
program in Seattle, Washington. This summary is drawn from a report entitled "Stcriistics Summary" by Sharon Euster, 
a project staff member. Collection of data such as that presented here can help to establish a need for special attention 
to domestic violence cases, or once a program is established, can provide empirical information about what has been 
accomplished. 

Table 1: Screening Outcome' 

Charges Filed 

<1. After Arrest 

b. After Project Co~ , 
Victim 

No Charges Filed 

ct. Unable to Contact 
Victim 

b. No Fi!I:loble d~n8e 

;';. Victim Elected Not 
to Prosecute 

\:.:: 

d; Bef&rtecl to Other 
Legal Aqency . 

Total (Closed Cases) 

July 1, 1978 
to 

June 30. 1979 

#of % of 
closed closed 
cases cases" 

488 49% 

1004 100% 

July 1. 1979 
to 

June 30, 1980 

# of % of 
closed . closed 
tases cases" 

628 39°0 

1626 

'Data is based on the number of cases closed by the prosecution prog
ram. 
"Detail may not add to 100% because of rounding. 

Table 2: Disposition of Cases Charged 

July 1. 1978 July 1, 1979 
to to 

June 30. 1979 June 30, 1980 

#of %of # of % of 
charges charges charges charges 

Convictions & Guilty Pleas 279 57% 359 57% 

Acquittals 209 43% 269 43% 

Total (Charges Filed) 488 100% 628 100% 

Preceding page blank 

Table 3: Relationship Between Victim Cooperation 
and Disposition of Cases 

July 1. 1978 
to 

June 30. 1979 

July 1. 1979 
to 

June 30. 1980 

# of % of # of % of 
charges charges' charges charges' 

Victim Cooperates 266 56% 330 53% 

488 

'Detail may not add 100% because of rounding. 
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Table 4: Sentences for Defendants 
Who Plead Guilty or Were Convicted 

July 1. 1978 July I, 1979 
to to 

June 3D, 1979 June 3D, 1980 
N'=279 N=359 

#of % of # of % of 
cases cases cases cases 

Jail Time 
to be Served" 52 19% 71 20% 

Jail Time Suspended J46 52% 201 56% 

Sentence Deferred 89 32% 118 33~~ 

Alcohol Counseling 65 23% 66 18% 

'-I Battefers:~ounse1ing 54 19% 68 19% 
,., 

Other Counseling 18 6% 31 9% 

Mental Evaluation 34 12% 13 4% 

Mental Commitment 2 1% 2 1% 

RestitUtion, Court Costs, 
Of Fine 95 34% 148 41% 

'UN" represents the number of cases from which percentages Ilf\'l ~'om. 
puted. Sentencing for some of the defendants included more UK.,,; dne of 
the penalties listed above . 

"The average number of days ordered to be served was 95.3 during the 
first.eporting period; 79.9 days during the second reporting period. 

'l f .\ 

Table 5: Number of Police Reports Identified 
by Project on Each Batterer Reported 
to the City Attorney (1978 & 1979)' 

Batterers on Whom Only One 
Report Was Received 

Repeaters Identified by the Proje'ct 

Total 
(Domestic Violence Cases Screened 
by City Attorney) 

#oi 
cases 

2192 

438 

2630 

% of 
cases 

83.3% 

16.7% 

100% 

Ii' 

'More of the batterers n~ay be repeaters than those identified by the 
project. If a police report Was previously made outside the city of Seattle. 
or if a felony report was lsent to the County Attorney, the project would 
have no record. 
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Domestic V~olence Unit, Westchester Dist-:rict 
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STATISTICAL SUMMARY 
DOMESTIC VIOLENCE UNIT WESTCHESTER COUNTY DISTRICT ATTORNEY 

Below is a statistical summary of the disposition of spouse abuse cases handled by the Domestic Violence Unit in 
Westchester County, New York. The unit (fIso handles child abuse cases; data on those cases is not included in this 
summary. The data presented reflects activity during the first six months of 1979 and the first six months of 1980. 

Table 1: Screening Outcome 

I January 1979 January 1980 
to to 

, June 1979 June 1980 

#d. % of # of % of 
closed «losed closed closed 
cases eases' cases cases* 

Charges Filed 204 36% 212 32% 

No Charges Filed 361 64% 441 68% 

Total (Cases Screened) 565 100% 653 100% 

'Data is based on the number of cases closed by the domestic violence 
unit. 

Table 2: DispositiOll of Cases Charged 

January 1'<l79 January 1980 
to to 

June 1979 June 1980 

#of % of # of I % of 
closed clOl;!ed closed closed 
cases cases' cases cases' 

Convictions and 
Guilty Pleo.s 58 50% 119 50% 

Acquittals 0 - 3 1% 

Prosecution DefGrred 
(Adjourned in 
Contemplation of 
Dismissal) 15 13% 32 14% 

Dismissed at Request 
of Complainant 38 32% S9 25% 

Dismli:lSed in the Interest 
of Justice 1 1% 14 6% 

Transferred to 
Family Court 5 4% 11 5% 

Total (Closed Cases) 
.' '----. -

<1 :'117 100% 238 100% 

*Data is based on the number of cases closed by the domestic violence 
unit. 

Preceding pnge blan~ 

Table 3: Informal Action in Cases 
Where No Charges Were Filed 

January 1979 
to 

June 1979 

# of % of 
cases cases 

not not 
charged charged' 

Warning Letter Sent 
to Batterer 127 35% 

Appointment Letter 
Sent to 
Batterer 47 13% 

Total (Cases Not 

I ! Charged) 361 100% 

January 1980 
to 

June 1980 

#of % of 
cases cases 

not not 
charged charged* 

112 25% 

113 28% 

441 100% 

'Data on informal action does not add up to 100% because the disposi,
tions listed are not used in \111 cases where no charges were filed. 

; 

l~tJl .. , .. _ .. _ .. 

, 
\"-

I 



o 

1,1. 

Appendix E: Filing Guidelines (King County Prosecuting 
Attorney's Office) 

- 169 -

Preceding page blank 

L 

. j 

! 
1 

I €I 

~~--~~~~--:~------------~--~------------~--~--- ~~ 

, 



,_.:...-...................... ~_,~~~ii?o:-r- ....----. . 

....... ~ ...... j_ .. __ ~ ____ ..... _.~',~L'=====================~ .. '~~-:--:-:==~==:======:::::::~~~~~~~~~~~~~ ....... -~IJ!!II!!IIII! ••• -" ~ "'-~--.". '-<- ,," ""!PP. 
"~---'- ~-'-'. ,-

__ _, .. ___ ................ _ , __ ........ , .... -"'_'''' .... __ .. _ .... _ ......... _ ........ _. .. .... __ ..... __ .. , ........ _________ ._.. ::=z,~._ .... _,_ . L _____ .... _..., 

.. 

\.1, " 

~~, 
, '\r~' , 

rROSECUTING AnoRt~EY 
KING COUNT~ 

7 July 1980 

To: Filing unit Deputies and Coordinator 
Fm: Gregory P. Canova, Senior Filing Deputy 

Diane H. Kahaumia, Assistant Director, 
Victim Assistance unit 

Re: Filing Uni~ Guidelines for Processing Domestic 
violence Cases 

It ha's been found that Domestic Violence cases brought into 
this Office to be filed should receive more attention and a 
higher level of advocacy to provide victims apd witnesses 
immediate contact with the criminal justice system. Every 
case presents some degree of victim/witness problems, but 
for those involved in a domestic dispute there are strong 
emotional factors to be considered from the unwillingness 
to testify to denial that the crime occurred or to the 
victim's return to live with the defendant. 

The Battering Cycle that the victim and defendant have been 
active participants in is cumulative violence and must be 
considered~ One of the prime interests of this Office should 
be to provide an oPPoll.'t;.uni ty for the victim to break out of 
that cycle as well as to successfully prosecute the assailant. 
In order to aid this Office, the victim must be made aware 
that there are certain conditions and responsibilities on 
their part which must be met--testimony, no contact (no moving 
back in with the defendant), counseling, etc. 

There are two phases in filing that are time-critical--just 
after the incident/pre-filing and the long period before 
trial--in which the victim may vacillate or hesitate to 
follow through. Victim/witnesses should be contacted as 
soon as possible to lay ground work necessary for successful 
prosecution and to begin answering a myriad of questions 
regarding the criminal justice system. 

PURPOSE 

The period following the incident is traumatic and it is 
necessary to contact the victim/witness immediately to 
determine whether she/he is willing or ready to accept 
a decision by this Offioe to file charges. It is important 
to provide support/advocacy/referral to other community 
agencies; to locate and maintain contact with the victim/ 
witness, should the person move or leave the area; to discuss 
alternatives to prosecution, if the case is declined • 

Preceding page blank 
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f'ROSECU1'ItJG AnORt~EY 
kiNG COUNTY 

Page 2 

GOALS AND OBJECTIVES 

To assist the deputy prosecutor by: 

(1) Detecting victim/witnesses who may not be willing to 
testify prior to trial preparation 

(2) Increasing successful prosecution 

(3) Providing victim/witness with immediate contact, referral 
and support 

(4) Evaluating cases declined by this Office and to redirect 
those cases to either Seattle Municipal Court or to 
Circuit Court, if appropriate. 

CRITERIA 

Cases should be ~eferred to the Assistant Director of Victim 
Assista~ce if p:esent/prior battering relationship exists. 
The Ass~stant D~rector will read statements made to the 
detectives and will make either a phone call or written 
contact or both with the victim/witness. 

(I) Th~ victim and suspect have been involved in a relation
sh~p regardless of age, sex or sexual orientation in 
wh~ch physical abuse may have occurred OR in which the 
sus1?ect d~stroys property belonging to the cohabitant/ 
fam~ly/fr~ent ?R when the suspect intimidates/harasses 
cohabltant/fam~ly/friends 

(2) Both property damage and physical assaults on cohabitants 
sho~l~ be referred (Malicious Mischief; Burglary' Assault. 
Hom~c~de) , , 

(3) If the woman is suspected of assaulting the male cohabitant 

(4) Any property destruction that occurs between estranged 
parties 

EXAMPLES 

Ex-qirlfriend tries to retrieve her preD t f ~ 
she formerly shared 'th th - .. er y _rom an apartmen,. 

,w~ e suspect. Suspect destroys the 
property by sett~n~ f~re to it and prevents her from entering 
the apartment, mak~ng threats to kill if she attempts to do 
so. 

\0 .• o 

PROSECUTING A110RNEY 
kiNG COUNTY 

Page 3 

EXAMPLES continued 

Ex-wife refuses to let ex-husband into her home. He breaks 
in through a window, throws her around, threatens her, then 
leaves taking money and jewelry. 

Ex-girlfriend and her mother are followed,to a restaurant 
while in the mother's car by the ex-boyfr~end. The ex-
boyfriend, in his truck, runs into the unattended parked 
vehicle several times causing extensive damage. 

Ex-girlfriend finds ex-boyfriend and his new-girl~rien~ 
together and the ex-girlfriend assaults the new-g~rlfr~end. 

PROCESS 

The Assistant Director will check reports brought in to the 
Filing Unit Coordinator at 1:00 p.~. each ~ay. ,All cases 
will be reviewed at that. time and ~nformat~on w~ll be 
recorded for a separate file to be kept in V.A:U. The 
Assistant Director will contact the deputy ass~gned to 
review the case regarding filing status and w~ll be 
available to assist in victim/witness evaluat~on. 
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DISTRICT COURTS--HANDLING THE DOMESTIC VIOLENCE COMPLAINT 

I . BACKGROUND 

The most frequently encountered citizen's complaint in 
the district courts will relate to domestic violence. Domestic 
violence encompasses not only the husband-wife situation, but 
the boyfriend-girlfriend offenses and various inter-family 
disputes. These complaints are frustrating to handle because 
they are influenced by a myriad of factors. police officers 
hesitate to file the complaints because their experience indi
cates that the complainant will want to drop the cliarge the 
next morning. This observation is certainly based in fact. 

If the complainant calls the prosecutor and asks for 
an appointment, then she has indicated the willingness to take 
one step in the direction towards prosecution. That phone call 
represents an initial step towards activating the criminal pro
cess--a step which may prove traumatic. That step must be met 
with sincerity, seriousness, professionalism and competence. 
The domestic violence complaint is one avenue through which 
citizens will form definite opinions about the legal system 
and how it works or does not work for them. 

The following procedures are established for handling 
citizen's complaints utilizing the team cf the legal assistant 
and the deputy. Domestic violence will require more time than 
any other type, so it is expected that the legal assistant will 
be the victim's primary source. Therefore, the majority of the 
procedures will be directed toward the legal assistant. Remem
ber--the victim receives the maximum benefit when the team func-
tions together. 

II. THE LAW ON DOMESTIC VIOLENCE--RCW 10.99 

A. Highlights 

1. Philosophy of the law--violence will not be 
tolerated regardless of the relationship of 
the parties. 

2. Beneficiaries under the law--cohabitants 

., ,r '% 

a. married individuals 

b. individuals living together as husband 
and wife now or at some time in the past 

c. individuals having a child in common 
(marital status irrelevant) 

I' 
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3 • Changes in court proc:edure under the law--
// 
il 

a. pending divorce action no longer relevant 

b. victim's address need not be disclosed 
through discovery process--defense attorney 
may obtain address, but court may order 
her/him not to disclose the address to 
the defendant 

4. The "teeth" in the 1aw--no contact order--

a. written order entered by the court a't arraign
ment pending trial, directing that the defendant 
have no contact with the victim--the defendant 
ll1ust SIgn the order in court agreeing to its 
terms, and he must provide a current address 
and phone ,number where he can be located 

b. no contact means no direct or indirec't con
tact, example~'1 letters, friends calling for 
defendant 

c. victim receives a copy 

d. a copy is sent to the police central computer 
sq they have a record in case of emergency 

e. violation of a no contact order is a misdemeanor 

III. APPLICATION OF THE LAW IN THE HANDLING OF A COMPLAINT 

A. Origin of the Complaint 

1. A police officer can issue and file a Uniform 
Citation with the court. In domestic violence 
situations, the police will often choose not to 
file, but refer the complainant to the deputy at 
the court. This is unfortunate becauses judges 
view police filings as more credible. Our ta.sk 
is to help education police officers so they will 
be more willing to file. Encourage police filings 
whenever possible. -
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2. An individual can consult the legal office 
assistant or the deputy at the nearest dis
trict court and request that the deputy file 
charges. If the deputy authorizes the com
plaint, it may be signed by the individual 
or the deputy and filed with the court. 

3. Cases arising in a municipality will be re
ferred to the city attorney. 

B. The Initial Call 

1. This step is a most difficult one for the victim-
remember-this as you handle the call. 

2. Expect that the victim will be frightened, angry, 
and bewildered--the perpetrator of the violence 
is usually a loved one, either presently or in 
the past. 

3. The victim "rants information, reassurance and a 
sounding board--be careful not to be judgmental. 

4. Listen to the facts and suggest that she come in 
to see you at the office--it's a good idea to get 
her in as soon as possible for two reasons: one, 
to see if there are any physical signs of abuse-
may want to get an officer to take some pictures; 
two, its important to get her to take the big 
step while she is still angry. 

5. Set up a time on the same day as the call--this 
communicates that you feel her complaint is top 
priority. Suggest that she bring a friend with 
her for support if she so desires. 

6. Also tell her that if she decides not to come in, 
please call as you ~\Tould like to know \'1hether to 
keep that time blocked out. This allows you at 
least one more chance to urge prosecution. 

C. The Interview 

1. Don't keep the victim waiting--treat the domestic 
violence victim as you would treat a rape victim-
both have been through a traumatic experience which 
deserves sincere attention. 

2. u~e an office where there will be no interrup
t~ons. Ask the receptionist to hold all calls-
do this while the victim is there. This lets 
her know that she is taking top priority. 

3. Be sympathetic and supportive. Indicate that 
you're glad she decided to call and come in. 
Also, communicat.e to her that you understand 
how traumatic tIle experience has been and you're 
here to answer questions and take whatever action 
is appropriate. Give her information on Battered 
Women's resources. Call the Victim's Assistance 
Unit at our office and have them send you infor
mation. 

4. Take the facts. Listen and then complete the 
citizen's affidavit yourself. This orovides the 
maximum accuracy and relieves the victim of the. 
task of having to go through it all again in black 
and \V'hite. This may be overly optimistic in view 
of the limited time available. Assess the situ
ation and determine if the victim ca.n complete the 
affidavit herself. 

5. Get the name, addresses and phone numbers of all 
witnesses. Also, determine whether or not the 
police were called. If so, get any information 
which she might have about the officer, police 
agency, etc. You will want to call a.nd request a 
copy of the report. You can usually obtain this 
by providing the defendant's name. 

6. Explain, explain, explain. Read to her the infor
mation on the affidavit. Stress that it is a 
serious matter'to file criminal charges. Also, 
stress that she is not filing charges--she is merely 
filling out an affidavit. The deputy will review 
the facts and determine if the facts will support 
a criminal charge. Once she decides to file, the 
State of Washington is the charging authority. 
This means that if she and her husband make up, 
she can't simply call in and ask to dismiss charges. 
Tell her that the victim calls the shots as far 
as the actual trial goes, but the dismissal of 
charges will be carefully reviewed. Evaluate the 
likelihood that the victim will follow through 
and communicate that to the deputy. 

l. 
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The Filing Decision 

1. Once the affidavit is completed, the deputy will 
review the facts to determine if the case is 
ready for filing. There are three possible 
avenues. 

a. 

b. 

c. 

The deputy should file when the victim pro
vides a statement and there is some !)corro-

I' boration--however slight ~ Corrobationmay 
be in the form of a witneSS to the offense, 
the presence of physicaf injuries~ a police 
report written at the time of the offense 
providing ':urther corrobative information, 
or just the fact of a fresh complaint. 

The deputy always has the option of referring 
the case to tl1e police for further investiga
tion. This will have to be done with some 
tact since the police are often reluctant to 
investigate domestic violence complaints. An 
interview with the defendant may often be 
warranted. This option might be used where 
the facts raise a question as to wha~ really 
happened. This procedure will lessen the 
likelihood that the first person to the 
courthouse gets the complaint filed where the 
non-reporting party might be the actual victim. 

The deputy may always decline filing and 
allow the victim to sign the complaint her
self. This may be done where the situation 
is onel':'"on-one, and the deputy feels that the 
case is not fileable unde.~ office standards. 
The end result is the same since the case 
still proceeds to trial. 

NOTE: Filing standards are not inflexible, and 
exceptions may be made where necessary. Any 
questions should be addressed to the supervising 
deputy. 

2. DEPUTIES: KNOW THE DIFFEREL~CE BETWEEN A MISDE
MEANOR ASSAULT AND A FELONY ASSAULT! A critical 
part of the filing decision will involve the deci
sion to file in district aourt as a misdemeanor or 
gross misdemeanor or to have the police prepare 
the case as a felony charge and submit it to the 
filing unit. The office standards provide that 

E. 

all assaults with weapons or which result in 
~rievous bodily harm shall be charged as Assault 
~n the Second Deqree. A weapon is any instrument 
or thing likely to produce bodily harm. RCW 
9A.36.020(c). Grievous bodily harm is not crit.i
~al in~ury, but.isany serious hurt or iniury that 
~s ser~ously pa~nful or hard to bear. It need not 
be permanent hurt or injury. Broken bones definite
ly qualify. 

The judges in the district courts will encourage 
you to file these as misdemeanors. They feel 
that more punishment will result in the district. 
Keep in mind that the benefits we receive by 
filing the charge as a felony is a longer proba
tionary period, i.e., a longer hold on the defen
dant. When in doubt, discuss the filing decision 
with a member of the filing unit to get a second 
opinion. 

Initiating the Complaint 

1. The victim will \vant to knm'l what will happen if 
charges are filed. If the situation is not 
dangerous at the moment: 

a. a summons will issue for him to appear for 
arraignment--emphasize that he will not be 
arrested, i.e., he's going to receive the 
notice in the mail and may react with renewed 
violence. 

b. at an arraignment, he will enter a plea 

c. if he .,Pleads not guilty, the case will 'be set 
for tr'ial in about sixty days 

If the situation is still dangerous, i.e. she has 
satisfied you that she is in fear for her life: 

a. see the deputy and explain the situation 

b. have the deputy review the affidavit 

~ 
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c. if the affidavit is legally sufficient, com
plete a citation 

d. the deputy will go before the judge and ask 
that a warrant issue for his arrest 

e. explain that if the jcidge agrees, thedefen
dant will be picked up by the police and 
brought before the judge 

NEVER PROMISE A VICTIM THAT THE DEFENDANT WILL BE 
ARRESTED. Even if he is arrested, he will post 
bail and be out within hours. Urge her to formu
late back-up plans should the defendant be re
leased. Encourage her to stay with friends or 
have friends stay with her for a few days. Also, 
give her the address of Battered Women's Shelters 
in her area. 

The No-Contact Order--this is the most importan"t: 
aspect of the new law. The legislature ,is taking 
the stance that the victim deserves to have the 
maximum protection afforded by the law. Go back to 
the law section as to who is eligible for protection. 

a. If a summons has issued, make sure that the 
deputy has the name of the defendant prior to 
arraignment--it's a good idea to keep a list 
of upcoming cases that will require no-contact 
orders. 

b. Determine if the victim wants a no-contact 
order--many victims will return home to the 
assailant or will wish the freedom to recon
cile. We do not want to request no-contact 
orders when the order will have no meaning. 

c. Make a copy for the defendant and serve it on 
him before he leaves. Indicate on the record 
that the victim will receive a copy and a copy 
will be held by the police department in the 
same way as a warrant is held. Any violation, 
direct or indirect, will result in arrest and 
filing of a violation of the no-contact order. 
Mail a copy to the victim immediately. Call 
her and tell her that she will be receiving a 
copy. 

F. 

d. 

e. 

f. 

g. 

Direct or indirect contact--not only is the 
defendant prohibited from going to see the 
victim, calling the viCtim', writing the 
victim, but he is also prohibited from having 
his friends call the victim for him. No 
con~Fct means g£ contact. 

If the defendant attempts to contact the 
victim by going to her house, instruct her 
that she need only call the police and indi
cate that she has a no-contact order. This 
will show up on the computer and the defendant 
will be arrest~d. Also the victim will have a 
copy to show the police. Urge her to call 
the police immediately. 

If the defendant writes or calls the victim, 
instruct the victim to make notes on the calls 
and save any letters. Have her bring them 
into the district court and the deputy can 
file the violation of the no~contact order. 

Violation of the no~contact order is a misde
meanor" We will prosecute any violation to 
the fullest extent. Any gross violation may 
result in the defendant losing his freedom 
pending trial. 

Approaching Trial 

1. The victim who remains willing to prosecute 

a. 

b. 

c. 

d. 

This individual will require more of your time 
than any other l/li tness. You may get impatient, 
and if you communicate that, you will inc~ease 
the likelihood that she will back out~ 

Keep her informed of all aspects of the ?ase-
continuances, ,\lTi tnesses to be called by the . 
defense, or last minute developments. Keep ~n 
constant contact with her. 

Find some time to bring her in prior to trial 
if she seems apprehensive. Let her see the 
courtroom--explain \'lhat will happen. Go over 
her testimony with her. Deal with t~e fact 
that she is going to have to face th~s guy and 
tell the story. 

Emphasize the importance of bringing a friend 
along for support. Try to establish contact 
with a friend of the victim, so if she wants 
to back out, you can enlist the friend's help. 
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e. If yo'll've been able to convince the victim to 
contact Battered Women's Services, then she 
has an advocate. Keep in close touch with the 
advocate. Ther~'s no better team than an 
advocate, the legal assistant and the deputy. 
The advocate will accompany her to court. 

f. If you're lucky, you'll make it to court, the 
case will be completed and you'll feel you've 
done a service for the victim. 

2. The more common experience--"I've changed my mind" 

a. For every case that goes to trial, nine will 
result in a phone call either the day after 
filing or even the day of trial saying that 
she wants to drop charges. 

b. Explain that you understand her feelings, but 
the decision is no longer hers. Hit her with 
a few hard facts--he's done it before, and 
h~'Il do it again. Dropping the charges is a 
l~cense to repeat. Don't come on with the 
tough prosecutor number. Avoid the lines that 
we can issue a warrant and have her arrested 
if she doesn't come to trial. She is a 
victim, not a criminal. 

c. If she persists in wanting to dismiss, make a 
deal. Tell her that we will not force her to 
testify (after.al~, what would that accomplish), 
but we won't d~sm~ss until the time of trial. 
A~ that time, we'll discuss the case and if she 
w~ll come to court and tell the court under oath 
that this wish is not the product of threat or 
coercion, then we will move to dismiss. 

d. Getting her to court accomplishes two things-
you can observe her on the witness stand and 
satisfy yourself that she hasn't been threat
ened; you will also have one last change to 
talk about prosecution. 

e. If she takes the stand and states she wants 
the State to dis,miss, then we will do so. 
One other benefit--the defendant must come 
to court. He will learn that the assault is 
a serious matter~ 

f. If the day of trial arrives and no victim--
if the deputy has satisfied him/herself that 
noo thre§,t was involved, allow the court to 
dismiss~, If s/he feels a threat has occurred, 
ask the court for one week to allow an inves
tigation. 

*Note: This is a change in policy. No longer 
will we threaten the victim with a material wit
ness warrant. This only alienates the victim and 
communicates that she must play by our rules. 
There are too may stressful variab:i:es involved in 
the domestic violence situation to set up one 
additional stressful situation. The victim calls 
the shots. If she wants to go forward, we will use 
every resource. If not, the strong arm of the law 
wi.ll not be wielded against her. 

3. Alternatives--the flexible approach 

a. The victim will often ask if her assailant 
will be sent to jail. She may not want this 
to happen. She may only be inters ted in 
getting him some counseling. If you feel 
that she may drop charges if the case goes 
forward, suggest alternatives: agreement by 
State not to recommend jail, deferred sen
tence, continuing of trial date. Give the 
victim the opportunity to come to the sen
tencing and make her recommendations. 

b. You may also get an immediate call from the 
defendant or his attorney once charges are 
filed asking if there's any way to prevent 
the charge going on his record. We must use 
our judgment here. If he has priors, inform 
the defendant or the attorney that we will 
recommend a deferred sentence upon conviction 
or a plea. Upon successful completion of the 
conditions of the deferred sentence, the charge 
will be dismissed from the defendant's record. 
In rare situati.ons when the defendant might 
suffer consequences even of a deferred sentence, 
suggest an alternative. If the defendant seems 
willing to undergo counseling, suggest that he 
go see a counselor for an evaluation and have 
the counselor make a report to you. If the 
counselor feels a program would be helpful, 

\ i·, ' 
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discuss this option with the victim. If 
this is agreeable, indicate that if the 
defendant enters counseling and continues 
until the trial date, then we'll reevaluate 
and consider a dismissal at the time of trial. 
This is to be used only in rare circumstances 
and only where the deputy is' convinced that 
the defendant is sincere about working on the 
problem. 

, , 

c. Be flexible. Remember that our goal is to 
effect a change in the cycle of viol~nce. 
We can do that by prosecution, if th~ victim 
will cooperate. If not, we gain nothing by 
adopting a hard line. Think of creative ways 
to effect change. 

G. Sentencing 

1. No prior record 

a. Recommend a deferred sentence--i,everybody 
deserves a chance to have a clean record. 

b. If this assault was one of many as indicated 
by the victim, ask for jail time. We must 
emphasize the seriousness of the pattern of 
violence. 

c. If physical injury resulted, ask for jail 
time. Let's say we're asking for suffering 
in return. , 

d. 

e. 

/, 

1/ 
/1 

Always ask that the $efendant undergo coun-
seling. \ 

If the victim wants nothing more to do with 
the defendant, ask for a no-contact order as 
a part of the sentence. Note that after a 
trial, such an order is simply a probation 
condition, and a violation of the order is 
not a separate crime. However, a violation 
may be grounds to revoke the probation. 

2. Prior record including assault 

a. Go for a big hammer. Ask for one year sus
pended on condition that, the defendant serve 
a number of days depending on the severity of 
the assault. 

R. 

b. Ask for counseling. The prior record may 
indicate that counseling has been ordered 
without success. If so, increase the jail 
recommendation. 

c. If there is a subsequent violation, recommend 
that the suspension be revoked and the full 
jail term imposed. Take a firm stand--other
wise the hammer has no meaning. 

3. General comments 

a. Sentencing is frustrating in domestic violence 
cases. Many judges don't take the oases 
seriously. Our recommendations must consis
tently communicate to the judges that the 
legislature takes the cases seriously and 

b. 

so do we. 

Be careful not to allow the victim to use the 
criminal courts as a way of gaining leverage 
in a civil suit, for example, a child custody 
hearing. If after investigating, you feel. 
that this is the main thrust of the compla~nt, 
consider ,not filing. 

Preliminary"Appearance in District court 

1 .... In some district courts when a suspect is arrested 
on felony charges he or she is brought before the 
court to determine conditions of release: 

a. 

b. 

c. 

When the felony arose out of a domestic 
dispute, ask for a no-contact o~der as a 
condition of the suspect's release. 

Follow the same procedure as followed when 
obtaining a no-contact order at'the a.rraign-
menta 

The no-contact order will be ~n eff~c~ until 
charges are filed and an arra~gnmenc ~s held 
in superior court. 

\ 
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d. If a no-contact order is filed in district 
court, notify the filing unit downtown that 
if charges are file, the arraignment deputy 
will need to file a new no-contact order 
with the felony charge. 

e. This prevents two different courts from 
having claims on the defendant. 

IV.. HANDLING THE AGONY OF DEFEAT 

There is no other case which will result in more frus
tration for the team. In many instances, the case will be lost 
before it reaches court. The investment of time and energy will 
be great p and then the victim \'1ill decide that she does not ",ish 
to prosecute. This is not a defeat. Even though she terminates 
the case prior to trial, she has made great personal strides by 
making the report. 

Domestic violence cases are difficult to understand, 
even for those with training and experience in the field. The 
typical attitude when the victim abandons the prosecutuion and 
returns to the abusive situation is that she deserves what she 
gets. As trained professionals, it is crucial to educate our
selves about the factors which influence the domestic violence 
environment. We must accept the fact that we may never be able 
to identify with the victim who returns to that environment, but 
we can still understand and withhold judgment. This ability is 
essential if we are to con-cinue to sincerely deal \.,i th the vic
tim who files, two, three or four times before every completing 
the process. 

Our job is not to judge the victim according to our 
standards, but to handle every complaint with sincerity and 
professionalism. The domestic violence complaint is frustrating, 
but there is no greater service that we can do for the community. 
Through this avenue we can communicate to the community that the 
legal system can work for the individual. 

Appendix F: Victim Information Sheets 

. to battered women in Santa Barbara who file This memo is g~ven k 
. to them how the criminal process wor s. charges to explaln ' 

, 
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WHAT TO DO IF YOU HAVE BEEN HIT OR BEATEN 

It is a crime to hit someone even if that person is part of your family. 
Call the Police by dialing 911, or call: 

Sa~ta Barbara Police ~ 965-5151 
Carpinteria Po1icie - 684-4561 
I.ompoc Po1ice- 736-8550 
Santa Maria Police - 925-2631 
Guadalupe Police - 243-2112 
Santa Barbara County Sheriff 

Gpleta - 967-5561 
Santa Maria -937-7261 

Women's Shelter (24 Hr. Service)~ 
South County - 964-5245 
North County, Santa Maria .,.. 922-8844 

Helpline Counseling (24 Hr. Service) - 968~2556 
Family Violence Unit of Dis.trict Attorney's Office 

(ask for family vio1~nce assistance) .,.. 963-6158 
Attorney Referral Service - 962-8191 
~ega1 Aid, Santa Barbara - 963-6754 

Lompoc')- 736-6582 
Guadalupe - Same as Lompoc 

Concerns of Violence Victims 

Household violence is a problem in thousands of homes, we have been able 
tc help in many. Because we have worked with numerous victims of these assaults, 
we have become aware of the concerns repeatedly expressed by them as court pro
ceedings begin. P1eas'e discuss these concerns with the attorney or victim
assistant assigned to your case.. We anticipate the following chief concerns: 

Q: 

A: 

Q: 

lVil1 I b~, safe pending these proceedings? 
" 

The D.A. can request restraining orders for your protection from the 
judge, before, during or after arraignment. If you are fearful and 
wish such protection, call the D.A.'s office. 

What will happen to the offender if he/she is prosecuted? 

A: Punishment, treatment or probation are possible upon conviction. 
A diversion from court proceedings is also available. If diverted, 
the offender suffers no conviction and no trial is necessary. In 
return, the defendant participates in counseling and mus't not reoffend. 

The severity of the punishment and the defendant's eligibility for diver
sion both depend greatly on the offender's attitude and cooperation. 

Q: Will I have to testify? 

A: If the defendant pleads "not gui1ty,1I does not settle the case or is 
not eligible for diversion, there will be a trial. The victim of a 
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crime is always subpoenaed to testify. 
and not a matter of choice. 

~the Police Can Do 

A subpoena is a court order 

A police officer can arrest 
injured and/or the attacker 

your attacker if you have been s,eriously 
used a weapon and/or the crime was committed in 

the officer' s prl~sence. 

Anytime a person is hit beaten 0 I 
a crime in that victim's pre~e Thr a~sa~ ted, the attacker is committing 
citizen's arrest and the POli~~eh e ~~ct~m has a legal right to make a 
Any citizen can ~rrest another per ave a

h 
U~y to ta~e the attacker into custody. 

presence. son w 0 as COmm1tted a crime in his or her 

, dThe police may ask if you wish to "press charges " 
~s, 0 you want to make a citizl:n' s arrest and • What the officer means 
atto~ey to help ensure your safety. cooperate with the district 
and s~gn the forms pressing charges. The d~strict attorney will press charges 
arrest form only. You w~ll be asked to sign the citizen 

The police will then report the facts 
thorough investigation you may be k d as. you tell them. To complete a 
'f ' as e to go the th I' d g~ve a urther summary of the facts to h . e po ~ce epartment to 

any other needed informat~on F-' ave photographs taken or to give 
f 

... . or your p'·otect· , , 
ollow through with this as soon as 'b~l ~on, ~t is 1mportant that you POSS1 e. 

Cite Release 

Under our law an arrested person has a ri r 
because a person is considered innocent t'~ ght _0 early release from jail 
pol ' ff' un ~~ proven gu~lty , . , .. iLce 0 1cer may "cite release" the tt k ... 'I ~n court. The 
likelihood that the violence will b a ac er uAnl~s~ there is a reasonable 
traffic ticket promise to appear and

e 
repeatehd. c~te release" is like a 

'il f means t e attacke 'II 
Jfaf,' I you fear another attack if the suspect is r ~ not be taken to 
o ~cer. released, tell the police 

The arresting officer will then take the sus ' . 
attacker may be cite released by , il pect to Ja~l where again the , J a personnel who may k ' ' c~rcumstances of the arrest If f now noth~ng about the 
d t' • you are earful you may wi h 
epar ment ~n your area (ask for Inmate R d )' s to call the sheriff's 

if the attacker is released he may ret eCtor hS and tell them that you fear that 
D" ( , urn 0 arm you 0 ' 
~str~:t Attotney Witness Assistance Office and a k th', ~,yO~ may call the 

the cr~me occurs doing office hours. s e~r elp ~n doing so if 

-. 

J 

The Process of Goi~).i to Court 

You are ertcouraged to cooperate with the district attorney by following 
through with medical treatment 1 assisting in the investigation and remaining 
available for court procedures. 

The follOWing things will usually happen: 

1) A complaint will be filed. The'district attorney presses charges 
against people who haveconnnitted crimes. The final decision to press charges, 
dismiss charges, or settle cases is the district attorney's responsibility. Of 
course your interest, needs and desires are taken into account and considered 
in making such decisions. It is not necessary for you, as the victim to go to 
court unless requested by the district attorney. However, court hearings are 
public and you are invited to attend. 

2) The defendant will be arraigned. The first appearance in court is 
called the arraignment. At this time, the defendant is advised of his consti
tutional rights. These rights include: (a) the kight to an atto~ney, and a 
free attorney if the defendant cannot afford his own; (b) the right to a trial, 
by judge or jury whether or not the person is guilty. This choice is not yours. 
The defendant pleads "guilty" or "not guilty" at this time. If the plea is 
"guilty" the court must then decide the defendant's sentence. If the district 
attorney and the defense attorney agrees on what should happen, the court al
most always permits that result. If the attorneys do not agree, then the court 
will decide. The possibilities are probation and counseling and/or punishment 
by fine or jail. 

If the plea is "not guilty," two other hearing are set. A jury trial date 
is set about ~ight weeks away. A readiness and settlement conference is set one 
~o two weeks before the jury trial. It is not necessary for you to come to this 
conference. The attorneys discuss the case and, if a settlement can be agreed 
upon, there wil~ be no trial. If there is no agreement, the case remains set 
for trial and you and any other witnesses will receive a subpoena to appear at 
the trial: You will only have to go to court if the plea is "not guilty," and 
the case is not settled at the readiness and settlement conference. 
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Appendix G: Victim Notice of Criminal Protection Order Statute 
(Office of the Prosecuting Attorney, Seattle, 
Washington) 

Arrests in Seattle lead to automatic filing of charges. The 
County Attorney sends this letter to battered women to inform 
them of their option to request that a protection order be 
issued while charges are pending. 
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NORM MALENG 
PROSECUTING ArroRNEY 

Re: State v. 
Charge 

OFFICE OF THE PROSECUTING ATTORNEY 
K.tNG CoUNTY CoURTHOUSE 

516 THIRD AVENUE 
SEATTLE, WASHINGTON 98104 

Police Department No.: 

Dear 

(206) 583·2200 

This office has recently filed a criminal case against the 
defendant noted above in which you were the victim. The 
defendant will be arraigned in approximately one week. 

Pursuant to a new State Law, the case in which you are a 
victim is classified as a "domestic violence" case. In 
such cases, we can request that a judge issue an order 
requiring the defendant not to have any contact with you 
pending the trial and resolution of this matter. The vio
lation of this order is a separate crime, prosecutable by 
this office. If you think that such an order is necessary 
in this case to keep the defendant from physically or men
tally harassing or intimidating you, please notify me at 
the Victim Assistance Unit immediately--583-444l. You must 
be willing to abide by the order and will not be protected 
by it if you choose to initiate contact. 

It is very important that you keep us informed about any 
change of address or phone number while this case is in 
progress. This information will be kept confidential. If 
you have any questions regarding this case, please feel free 
to contact me. You will also be receiving further information 
from this office including a restitution estimate of any damages. 

Your cooperation and consideration is much appreciated. 

For NORM MALENG, King County Prosecuting Attorney: 

DIANE H. KAHAUMIA 
Assistant Director 
Victim Assistance Unit 
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Appendix II: Domestic Violence Disposition Guidelines Used 
I}>Y the Los Angeles City Attorney 
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SECTION SEVEN*: 

DOMESTIC VIOLENCE DISPOSITION GUIDELINES 

I. CHARGE REDUCTION 

The decision to prosecute a crime case 1S a responsibility 
of a public prosecution agency, not the victim of the offense. Victims 
do not have the authority to "drop char'ges"; only the prosecutor can make 
application to the court for dismissal or seek the court's approval of an 
amendment to the original complaint for the purpose of a plea to a reduced 
charge. 

Complaints filed in compliance with the Domestic Violence 
Filing Guidelines shall not be dismissed or reduc~d in the absence of 
compelling circumstances and supervisory approval. ,Persons charged with 
such crimes will be required to plead to the offense charged or proceed 
to trial. 

It is the policy of the City Attorney's Office to appose 
civil compromise pursuant to Penal Code sections 1377-78 in all omestic 
violence cases. 

II. SENTENCE RECOMMENDATION 

The defendant's participation in a court-approved counseling 
program will be recommended as a condition of probation in all cases. The 
court !;lhould require progress reports not less than every six months. 
Standard "force and violence ll conditions of probation will also be recommend
ed. If the victim sustained moderate or severe injuries or the defendant 
has been convicted or prior acts of domestic violence, the deputy city attor
ney will urge that an appropriate period of actual incarceration should be 
imposed. 

*Los Angeles City Attorney Criminal Branch Trial Manual, Chapter 5 
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Appendix I: Diversion Petition and Order (Santa Barbara 
District Attorney's Office) 

This form is used in Santa Barbara to request that prosecution 
of domestic violence cases be deferred pending completion of a 
counseling program. 
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REQUEST JOB ny" 01':-1 FAMILY VIOLENCE DJ:SC. 

1 STANLEY M. RODEN, DISTRICT ATTORNEY 
County of Santa Barbara 

2 By: 
Deputy District Attorney 

3 118 East Figueroa Street 
Santa Barbara, California 93101 

4 Telephone: (805) 963-6158 

5 Attorneys for Plaintiff 

6 

7 

8 IN THE COURT, ------ ___ -----......;JUDICIAL DISTRICT 

9 
COUNTY OF SANTA BARBARA, STATE OF CALIFORNIA 

10 

11 THE ~EOPLE OF THE STATE OF CALIFORNIA, 

Plaintiff, 

v. 
Defendant. 

) 
) 
) No. 
) 
) FM1ILY VIOLENCE 
) SUSPENDED PROSECUTION 
) TIME WAIVER AND COURT 

12 

13 

14 

15 
________ --------------------------~) ORDER 

16 The District Attorney of Santa Barbara County and ---------

17 (p,ereinafter referred to as Defendant) 

18 agree as follows: 
19 1. District Attorney will suspend prosecution and later dis- I 

20 miss the above entitled proceeding which is currently pending 

21 against defendant on condition that defendant enroll in, actively 

22 participate in and successfully complete the Family Violence Pro- I 

23 gram (FVP). Criminal proceedings will be continued for a minimum 

24 of one year to permit participation in the Program. The exact 

25 dates will be set by the Court. 
26 2. The defendant will attend Family Violence Program counse1-' 

27 ing and education sessions as directed by said Program. The times' 

28 and places for such sessions will be arranged by FVP staff. 
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3 

4 

5 

6 

7 

8 

9 

e'Y-21t) 

Defendant agrees not to commit or attempt to commit any 

violent act against any person, including but not limited to the 

alleged victim in the above entitled case. 

Defendant gives up or waives any right to confidentiality in 

counseling or education regarding the commission of or attempted 

commission of any violent act, committed after the date of the 

signing of this agreement, directed at any person, including but 

not limited to the alleged victim in the above entitled action. 

Such statements or other evidnece communicated to FVP staff and/or 

10 doctors, psychotherapists and counselors regarding such violent 

11 acts shall not be confidential and shall be admissible against 

12 defendant in any court of law where relevant. 

13 Defendant understands and acknowledges that ;;1 violation of 

14 any condition of this agreement will immediately permit the 

15 District Attorney to place this matter on the Court calendar for 

16 . resumption of criminal proceedings. 

17 3. Defendant understands that (s)he has a right to have 

18 hislher case brought to trial within thirty (30) days from the 

19 date of arraignment if in custody at arraignment or within forty-

20 five (45) days from the date of arraignment if not in custody at 

21 arraignment. Defendant understands that his/her case must be dis-

22 missed if not brought to trial within this time unless Defendant 

23 has consented to having the time extended. 

Defendant hereby requests that the above entitled case be 
25 continued until 

----------_____ so that (s)he 

26 may complete the Family Violence Program and waives hislher right 

27 to a speedy trial u.ntil twenty-one (21) days beyond that time. 

28 III 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(ltY_3") 

I have read and understand all of the terms of this contract. 

I knowingly, freely and voluntarily sign this agreement. 

Dated this day of __________ , 19 __ _ -----
at Santa Barbara, California. 

DEFENDANT 

We l.,oncur: 

ATTORNEY FOR DEFENDANT 

DEPUTY DISTRICT ATTORNEY 

'd d the above agreement, the The Court h~s read and cons~ ere 
the information presented in information in the Court's file and 

Court in this matter. 

GOOD CAUSE APPEARING, 
t is acceptable the foregoing agreemen 

. d to the date stated above to the Court and the mi:~tter cont~nue 

under the terms of the agreement. Each party is obligated to 

.:ts provisions. carry out ... 

DATED: 

JUDGE OF THE MUNICIPAL COURT 

\ /." 

\ 

, 
, 

.... 
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Appendix J: 
Termination of Diversion Form (Santa Barbara 
District Attorney's Office) 

If a defendant violates the terms of diversion in Santa Barbara, 
this form is used to ask the court to resume prosecution. 
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2 

3 

4 

REQUEST JOB A ON FAMILY VIOLENCE DISC. 

STANLEY M. RODEN, DISTRICT ATTORNEY 
County of Santa Barbara 
By: 

Deputy District Attorney 
118 East Figueroa Street 
Santa Barbara, California 93101 
Telephone: (805) 963-6158 

5 Attorneys for .P1aintiff 

6 

7 

8 IN THE _______ COURT, ______________ ~JUDICIAL DISTRICT 

9 
COUNTY OF SANTA BARBARA, STATE OF CALIFORNIA 

10 

11 THE PEOPLE OF THE STATE OF CALIFORNIA, ) 
) 

12 

13 

14 

15 

16 

17 

Plaintiff, 

v. 

Defendant. 

) M. C. No. 
)' D.A, No. 
) 
) 
) 
) 
) 

MOTION TO TEPJ1INATE 
SUSPENDED PROSECUTION 
AND TO RESUla CRIMINAL 
PROCEEDINGS. 

--------~-. ----------------------------) 
PLEASE TAKE NOTICE THAT ON _------------

18 or as sqon thereafter as the matter may be heard in the above en-

19 titled court. the People will move to terminate Suspended Prosecu-

20 tion and to reinstate c;riminal proceedings. Said motion will be 

21 based upon the court files in __ ~---------------------------
22 and whatever other evidence that may be introduced at the hearing. 

23 DATED: 
24 Respectfully submitted, 

25 STANLEY M. RODEN, DISTRICT ATTORNEY 

26 

27 

28 
Deputy District Attorney 
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I ORDER 

2 IT APPEARING TO THE SATISFACTION OF THE COURT that said 

3 defendant has violated the terms and conditions of suspended 

4 prosecution, it is hereby ordered that criminal proceedings be 

5 instituted. 

6 DATED: 

7 

8 

JUDGE OF THE MUNICIPAL COURT 

Appendix K: Petition for Expedited Prosecution (Santa Barbara 
District Attorney' 16 Office) 

. . a domestic violence case is threatene~ or 
If a complalnant ln s for expediting prosecution, th~s 
if there are otherkretahson ourt to speed up the proceedings. 
form is used to as e c 

" ,; 
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:! REQUEST JOB N ON FAMILY VIOLENCE DISC. 
i 1 :! ' ,DISTRICT ATTORNEY 
, County of Santa Barbara 

2 I, By: 
Deputy District Attorney 

3 I 118 East Figueroa Street 
Santa Barbara, California 93101 

4 ,I Telephone: (80S) 963-6158 

51 Attorneys for frlaintiff 

6,1 
I 

7! 

8 IN THE. _COURT, JUDICIAL DISTRICT 

9 COUNTY OF SANTA BARBARA, STATE OF CALIFORNIA 

10 ! 

11 THE PEOPLE OF THE STATE OF CALIFORNIA, 

12 Plaintiff, 

v. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~-------------------------------) 

M. C. No. 
D.A. No. 

APPLICATION FOR 
ORDER SHORTENING 
TIME; ORDER. 

13 

14 , 

15 I 

16 

17 I am the attorney representing the People in the above 

18 entitled action. It is necessary that the time for service of the 

19 TITLE OF MOTION 
" supporting declaration and 

20 points and authorities in support thereof be shortened so that the 

21 same may be served not later than __ --~(~#~} days before the time 

22 set for the hearings of the motion because of the following facts: 

23 (RECITE FACT JUSTIFYING APPLICATION OR REFER TO 

24 

25 

26 

27 

28 

AFFIDAVIT ACCOMPANYING MOTION.) 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.
Therefore it is necessary h t at this matter be heard at the 

earliest possible date. 

I declare under penalty of perjury that the foregoing is 
true and correct. Executed this ___ day of -------___ , at 

Deputy Distri"ct Attorney 

ORDER 

GOOD CAUSE APPEARING, IT IS ORDERED that the time for the 

____ ~~T~IT~L~E~OF~M~O~T£IO~N~"-----------
the supporting declaration , and memorandum of point 

service of the attached 

and authori-
ties is shortened so that the same 
not later than may be served on the defendant 

_~(o.!i.ffoL.) days before the 
of the motion. time set for the hearing 

DATED: 

JUDGE OF THE _____ COURT 

Appendix L: Orders Imposing Conditions on Release in Lieu 
of or in Addition to Bail and a contempt Motion 
(Santa Barbara OiStrict Attorney's Office) 

The first form is used to impose conditions on the pretrial 
release of defendants in Santa Barbara who are released on 
their own recognizance. 

The second form is used to impose conditions on the pretrial 
release of defendants in Santa Barbara in addition to the 
setting of bail. 

Where conditions imposed on" release are violated, the third 
form is used for a contempt motion to request that the defen
dant be held in contempt or that the amount of bail be in-
creased. 
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REQUEST JOB E4 ON FAMILY VIOLENCE DISC. 

1 STANLEY M. RODEN ~ DISTRICT ATTORNEY 
County of Santa Barbara 

2 By: XX .. 
Deputy District Attorney 

3 118 East Figueroa Street 
Santa Barba'ra, California 93101 

4 Telephone: (805) 963-6158 

5 Attorneys for Plaintiff 

6 

7 
8 IN THE MUNICIPAL COURT~ SANTA BARBARA-GOLETA JUDICIAL DISTRICT 

9 

10 

COUNTY OF SANTA BARBARA I STATE OF CALIFORNIA 

11 THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff, 

) M.C. No. 
) D.A. No. 
) 
) 
) ORDER CONDITIONING 

I 
\ 

\ 
I 
l 

i 
t 
I 

12 

13 v. ) DEFENDANT'S RELEASE 
) ON HIS OWN RECOGNIZANCE. 

14 XXX ) 
) 

1S 

16 

Defendant. 

--------------------------------) 
17 GOOD CAUSE APPEARING, it is hereby ordered as a condition of 

18 defendant's release on his own recognizance: 
1. Defendant shall not molest I threaten or harass 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. Defendan,t shall have no conta.ct with 

3. Other: 

DATES: 
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JUDGE Of'""THE __ ---.---..-----COURT , 

-
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NOTE: REQUEST JOB N4 01-1 FAMILY VIOLENCE DISC, 

1 ' DISTRICT ATTORNEY 
County of Santa Barbara 

2 By: Deputy District Attorney 
3 118 East Figueroa Street 

Santa Barbara, California 93101 
4 Telephone: (805) 963-6158 

5 Attorneys for Plaintiff 

6 

7 

8 

9 

IN THE _----COURT, _. _--------.....;JUDICIAL l)ISTRICT 

COUNTY OF SANTA BARBARA.) STATE OF CALIFORNIA 

10 

11 THE PEOPLE OF THE STATE OF CALIFORNIA, ) 

Plaintiff , ~ M. C. No. 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

v. ) ) , 
) 

l)efendant~ ) 

---------------_.). 
ORDER 

D .A. ~To. 

SAl1l?L~ ORDER 
CONl)lTIONING 
DEFENDAN'!!S 
RELEASE. 

.. GOOD CAUSE APPEARING, it is ordered 'pursuant to section 

12690 of the Penal Code that the defendant_(DEFENDANT'S NAME) 

while he is released on bail in the above entitled action: 

(1) No contact directly or indirectly _ (VICTIM) 

(2) Not be within 100 yards of _(VICTIM'S) 
residence 

located at -----------..-..-------------------; -(3) Not be within 100 yards of _~VICTIM'S) - place of 

employment located at _._----------i and 

DATED: 

_-....,.....,~rnoc------='- ~ COURT JUDGE OF TRE __ -------= 
. Pfeced\l\I pale b\an\ 

<> 

. 
-' 

I 
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REQUEST -- JOB Dl ON FAMILY VIOLENCE DISC. 

1 ) DISTRICT ATTORNEY 
County of Santa Barbara 

2 By! Deputy District Attorney 
3 118 East Figueroa Street 

Santa Barbara, California 93101 
4 Telephone: (805) 963-6158 

5 Attorneys for Plaintiff 

6 

7 

8 

9 

10 

IN THE _------COURT, 
_-------JUDICIAL DISTRICT 

COUNTY OF SANTA BARBARA, STATE OF CALIFORNIA 

11 THE PEOPLE OF THE STATE OF CALIFORNIA, ) 
) 

12 

13 

14 

15 

16 

17 

1.8 

19 

20 

21 

22 

23 

2l~ 

25 

26 

27 

28 

v. 

Plaintiff, ) 
) 
) 
) 
) 
) 

M. C. No. 
D.A. No. 

NOTICE OF MOTION TO 
FIND DEFE~IDANT IN 
CONTEMPT OF COURT OR 
INCREASE BAIL. Defendant. ) 

--------------------------------) 

or 

PLEASE TAKE NOTICE that on --------------

as soon thereaft~~ as the matter may be heard in the above en

titled court or to whatever other depa:rtment that the case may be 

assigned, the People will move that defendant be found in contempt 

of court or that his bail be increased. Said motion will be base 

upon this notice. the attached affidavit of attorney, the attache 

points and authorities. the court files and ,,-hatever other evi-

dence which may be introduced at the hearing, 

DATED: 'I 
\l 

Preceding page b\an~ 

Respectfully submitted, 
DISTRICT ATTORNEY 

---------' 

BY. 

, 

, .... 



BIBLIOGRAPHY 

ABA, REDUCING VICTIM/WITNESS INTIMIDATION (Amedcan Bar ASso

ciation 1919)" 
AMERICAN LAW INSTI'£UTE, A 1I0DEL CODE OF PRE-ARRAIGNMENT PRO

CEDURE (1915). 
BirnbaUr.l, !he Battered Wife - The Lega!..3ystem Attempts 1:2 
!!.all'.' UNIVERS ITY OF CINCINNII.TI LAW REVI SW, Vol ume 48, p. 419, 

(1979). 
A. BOYLAN and n. TAUB, ADULT DOMESTIC VIOLEMCE. CONSTITU
TIONAL, LEGISLATIVE ANU EQUITII.BLE ISSUES, (Legal Services 

Corp. Research Institute, 19B1). 

Brooklyn College, Center for Responsive psychology, ~o~se 
Abu sa , SOCIII.L ACTION MiD THE LAW. Volume 4, (1978).·· -

K. BROSI, A CROSS-<:ITY COMPARISON OF FELONY CASES PROCeSSING, 
(Institt1te for Law and Social 'Research 1979). 

W. BROWN, THE OHIO REPORT ON DOMESTIC VIOLENCE (1919). 

Buzawa . and. Buzawa t !"S lalaH ve Ite sQ"n se s.J:9. th~ro.bl:.~ 
Domast1c V101ence in lIichS1an. WAYNll LAW REVIEW, VorUm€l 

25, p. 859 (1919f. 
D. CARROI'I, CRIME VICTIM COMPEI~SATION 01. s • Pept • of JI) 8tl ~." 
Office of Development, Testing and Di;Selliil'llltio

n 
1980). 

CENTER FOR WOllEN POt-ICY STUPIES, PROGRAMS PROV!llING S~~IWl'~I'1l 
TO BATTERED WOMEN, (Center for women poliey Studi~a. 19Q~~· 
c,?nnick! ~hytilO, and Person. llatte'!9d Woml!!l. alld_tl).~ .. ~~ 4'\I{~ ~1t cnm1nal Justice sstem, (preparea lor rm )i1\\'\tI"l ~'t"\:: , 
109 0 Law and SOC1ety Asl!Qciation and the Inll~l.~\lM hW l"''''~' 
Analysis Research COR\mi ttee on Sociolo9Y of IJeI,W) , 

R. COOK, et a1., lIEIGHBOlIHOOD J usn ell: C EN 'I! F. RS ,'~ tl\h\\. ~\l~,,~ \ '", 
FINAL EVALUATION REPORT (U.S. GOlI(l"rnment Print1m\ lin I'''''''~'''' 
R. DOBASH and R. DOBASH, VIOt-SIICE AGAtllST WIVHill A ,'I\IW 
AGAINST THE PATRIARCHY (Free preSlll 1979). 

Donnino and. Girese t Exi2EmtCi t~1.1~t:.!ua,,~-.~~t~l)~J~f\ ~T\ys.~~\\~~;'" \ . 
Home Arresl;,. ALBANY UWmw1EV1, V., uma ." I" ~,... \ <11 . • . ,." 

E

' b 1 .Ii MJ.j,i t "':iOI.~.<\\.\. '-~."I., Uiu\"\'i: .. >li.,.~,~1c', 
l.sen erg and Micklowl _1Jhe ,A15I1~R.j/!",.;!.,!~i."'~~; ''',,'\ l '<1"«' 'l;\T:\ .~.~~"'" : 

WOMEN'S RIGHTS LMI REPORTER, vo r umll 11', V\h TW~ l\iil, ,\ 'I;~\\ \,' 

.\ 

.... ",' '1. ~ 

./ 
~~. -., 



.. 

- 224 -

W. FELSTINER AND L. WILLIAMS, COMMUNITY MEDIATION IN DORCHESTER, 
MASSACHUSETTS (U.S. Government Printing Office 1980). 

Fields, Does This Vow Include Wife Beating? HUMAN RIGHTS, 
Volume 7, p. 40 (Sept. 1978). 

Fields, Representing Battered Wives, or What To Do Until The 
Police Arrive, FAMILY LAW REPORTER, Volume 3, p. 4025, (April 
1977). 

Field, and Field, Marital Violence and the Criminal Process: 
Neither Justice Nor Press, SOCIAL SERVICE REVIEW, Volume 42, 
p. 22l-240 r (June 1973). 

J. FLEMING, STOPPING WIFE ABUSE: A GUIDE TO THE EMOTIONAL, 
PSYCHOLOGICAL, AND LEGAL IJI.1PLICATIONS FOR THE ABUSED WOMAN 
AND THOSE HELPING HER. (Anchor Books, 1979). 

Flynn, Domestic Relations -- The Protection from Abuse Act -
Pal Stat. Ann. Tit. 35, §§ 10181-10190 (Purdon Supp. 1977), 
TEMPLE LAW QUARTERLY, Volume 51, p. 116, (1978). 

B. FORST, et al., WHAT HAPPENS AFTER ARREST? (Institute for 
Law and Social Research 1977). 

Freeman, Le Vice Anglais -- Wife-Beating in English and 
American ~~~, FAMILY LAW QUARTERLY, Volume 1, p. 199-251, 
(Fall 1977).' 

Fromson, The Case for Legal Remedies for Abused Women, NEW 
YORK UNIVERSITY REVIEW OF LAW AND SOCIAL -CHANGE, Volume 6, p. 
135-174, (Spring 1977). 

T. FROMSON, PROSECUTOR'S RESPONSIBILITY IN SPOUSE ABUSE CASES, 
(Law Enforcement Assistance Administration 1980). 

Fuller, Mediation: Its Forms and Functions, SOUTHERN CALIFORNIA 
LAW REVIEW, Volume 44, p. 305-339, (1971)." 

Ganley, and Harris, Domestic Violence: Issues in Designing 
and Implementing Programs for Male Battereis, (1978) (unpublished 
paper presented to the American Psychological Association). 

Glasgow, The Marital Rape Exemption: Legal Sanction of St;):~~use 
Abuse, JOURNAL OF FAMILY LAW, Volume 18, p. 565, (1979'':I~:,(:;,,~ 

Horgan, Legal Protection for the Victim of Marital Violence, 
IRISH JURIST, Volume 13, p. 233, (1978). = 

INTERNATIONAL ASSOCIATION OF CHIEFS OF POLICE. WIFE BEATING: 
TRAINING KEY H 245 AND INVESTIGATING WIFE BEATING: TRAINING 
KEY H 246. (Gaithersburg, MD: IACP, 1976). 

- 225 -

Jaffe, Thompson, and Paquin, Immediate Family Crisis Inter
vention as Preventative Mental Health: The Family Consultant 
Service, PROFESSIONAL PSYCHOLOGY pp. 551-559 (Nov. 1978). 

Katz, Elder Abuse, JOURNAL OF FAMILY LAtil, Volume 18, p. 695, 
(1979-1980 ). 

L. LANDIS and E. BARNETT, HANDBOOK FOR ABUSED WOMAN, (National 
Clearinghouse on Domestic Violence 1981). 

L. LERMAN, LEGAL HELP FOR BATTERED WOMAN, (Center for Women 
Policy Studies 1981). 

Lerman, State Legislation on Domestic Violence, RESPONSE TO 
VIOLENCE IN THE FAMII,Y (Center for Women Policy Studies 1981). 

N. LOVING, RESPONDING TO SPOUSE ABUSE AND WIFE BEATING, A 
GUIDE FOR POLICE, (Police Executive Research Forum 1980). 

Lowenberg, Conjugal Assaults: The Incarcerated or Liberated 
Woman, FEDERAL PROBATION, Volume 41, p. 10, (June 1977). 

Margarita, Police As Victims of Violence, JUSTICE SYSTEM 
JOURNAL, Volume 5, p. 218, (1979-1980). 

Marquardt and Cox, Violence Against Wives: Expected Effects 
of Utah's'Spouse Abuse Act, JOURNAL OF CONTEM.PORARY LAW, 
Volume 5, p: 277, (1979). 

D. MARTIN, BATTERED WIVES (Glide publications 1976). 

MICHIGAN WOMEN'S COMMISSION, DOMESTIC ASSAULT: A REPORT ON 
FAMILY VIOLENCE IN MICHIGAN. (Michigan Women's Commission 
1977) • 

F. MILLER, PROSECUTION: TaE DECISION TO CHARGE A SUSPECT WITH 
CRIME (1969). 

D. MOORE, BATTERED WOMEN, (Sage Books, 1979). 

MOTT-McDONALD ASSOCIATES, INC., THE REPORT FROM THE CONFERENCE 
ON INTERVENTION PROGRAMS FOR MEN WHO BATTER (Center for Women 
Policy Studies 1980). 

NATIONAL ASSOCIATION OF PRETRIAL SERVICES AGENCIES, PERFORMANCE 
STANDARDS AND GOALS FOR PRETRIAL. RELEASE AND DIVERSION: PRE
TRIAL RELEASE, (National Association of Pretrial Services 
Agencies 1978). 

NATIONAL ASSOCIATION OF pRETRIAL SERVICES AGENCIES, PERFORMANCE 
STANDARDS AND GOALS FOR PRETRIAL RELEASE AND DIVERSION: 
DIVERSrON, (National Association of Pretrial Services Agencies 
1978). 

i 

,,, 

f 



t··~~·l . ' I • ___ __,,.,J 

- 226 -

Nelson, Victim's Suits Against Government Entit~es and Offi
cials for Reckless Release, M1ERICAN UNIVERSITY LAW REVIEW, 
Volume 29, p. 595 (1979-1980) • 

Noll, Controlling a Prosecutor's Screening Discretion Through 
Fuller Enforcement, SYRACUSE LAW REVIEW, Volume 29, p. 697, 
(1978) • 

Parnas, Judicial Response to Intrafamily Violence, MINNESOTA 
LAW REVIEW, Volume 54, p. 585-644, (1970). 

Parnas, Prosecutorial and Judicial Handling of Family Violence, 
CRIM. LAW. BULL., Volume 9, p. 733 (1973). 

Parnas, police Discretion and Diversion of Incidents of Family 
Violence, LAW CONTEMPORARY PROBLEMS, Volume 36, pp. 539, 540 
(1971). 

S. PENNELL AND B. r.1cCARDELL, PRELHlINARY EVALUATION SOCIAL 
ASSAULT PROJECTS, (Criminal Justice Evaluation Unit, San 
Diego, CA, 1980). 

Pleck, Wife Beating in Nineteenth-Century America, VICTIMOLOGY, 
Volume, pp. 60-74, (1979). 

Robinson, Defense Strategies for Battered Women Who Assault 
Their Mates: State v. Curry, HARVARD WOMEN'S LAW JOURNAL, 
Volume 4, p. 161 (Spring 1981). 

Roth, Prosecutor perceptions of Crime Seriousness, JOURNAL OF 
CRIMINAL LAW AND CRIMINOLOGY, Volume 69, p. 232, (1978). 

J. ROTH and P. WICE, PRETRIAL RELEASE AND MISCONDUCT IN THE 
DISTRICT OF COLUMBIA, (Institute for Law and Social Research 
1980). 

Sadoff, Violence in Families: An Overview, BULLETIN OF THE 
AMERICAN ACADEMY OF PSYCHIATRY AND LAW, Volume 4, p. 292-296, 
(1976). 

Schickling, Relief for victims of Intra-Family Assault -- The 
pennsylvania Protection from Abuse Act, DICKINSON LAW REVIEW, 
Volume 81, p. 815-822, (1977). . 

M. SCHULMAN, A SURVEY OF SPOUSAL VIOLENCE AGAINST WOMEN IN 
KENTUCKY (U.S. Government Printing Office 1979). 

Skolnick, Social Control in the Adversary System, JOURNAL OF 
CONFLICT RESOLUTION, Volume 52, pp- 57-58, (1967). 

Sieh, Family Violence: The Prosecutor's Challenge (unpublished 
paper on file at the Center for Women Policy Studies). 

I 

" I 
\' 

- 227 -

C. SILBERMAN, CRIMINAL VIOLENCE, CRIMINAL JUSTICE, (Random 
House 1978). 

E. STARK, A. FLITCRAFT, et al. WIFE ABUSE IN THE MEDICAL 
SETTING (National Clearinghouse on Domestic Violence 1981). 

Straus, Wife Beating: How Common and Why? VICTDlOLOGY, 
Volume 2, p. 443 (1977-1978). 

Straus, Sexual Inequality, Cultural Norms, and Wife-Beating, 
WOMEN INTO WIVES: THE LEGAL AND ECONOMIC IMPACT OF MARRIAGE, 
(1977). 

Stulberg, A Civil Alternative to Criminal Prosecution, ALBANY 
LAW REVIEW, Volume 39, p. 359-376, (1975). 

H. SUBIN, CRIMINAL JUSTICE IN THE METROPOLITAN COURT (1973). 

Trent, Wife-Beating: A Psycho-Legal Analysis, WOMEN LAWYERS 
JOURNAL, Volume 65, p. 9, (Spring 1979), and p. 21 (Summer 
1979). 

U.S. COMMISSION ON CIVIL RIGHTS, BATTERED WOMEN: ISSUES OF 
PUBLIC POLICY (U.S. Commission on Civil Rights, 1978). 

U.S. DEPT. OF JUSTICE, FBI UNIFORM CRIME REPORTS, (U.S. 
Government Printing Office 1979). 

u. S. DEPT. OF JUS'l'ICE, INTIMATE VICTIMS: A STUDY OF VIOLENCE 
AMONG FRIENDS AND RELATIVES (U.S. Government Printing Office 
1980). 

VERA INSTITUTE OF JUSTICE, FELONY ARRESTS: THEIR PROSECUTION 
AND DISPOSITION IN NEW YORK CITY'S COURTS (Vera Institute of 
Justice 1977). 

Wessel, Jurisdiction Over Family Offenses in New York: A 
Reconsideration of the Provisions for Choice of Forum, SYRACUSE 
LAW REVIEW, Volume 31, p. 601, (Spring 1980). 

G. WILT, et ale DOMESTIC VIOLENCE AND THE POLICE: STUDIES IN 
DETROIT AND KANSAS CITY (Police Foundation 1977). 

K. WILLIAMS, THE ROLE OF THE VICTIM IN THE PROSECUTION OF 
VIOLENT CRIMES (Institute for Law and Social Research 1978). 

Wolfgang, Family Violence and Criminal Behavior, BULLETIN OF 
THE AMERICAN ACADEMY OF PSYCHIATRY AND LAW, volume 4, p. 292-

296, (1976). 

W d L" t' Behalf of Battered Women, WOMEN'S RIGHTS 
00 s, ~lga lon on 

LAW REPORTER, Volume 5, p. 7 (Fall 1978). 

i 
I 

, 



FF A. ; 'Wi( 

.. ,~" .. _~_ ...... ~ ... _ " __ ~'''~ ___ .. .... ___ ... ~ ... ___ .. __ ,_~"J.L. ___ ~ _____ ~ _______ .. __ ..... >1 •• " 

t, 

'. 

.;. 

1 
o· .'" I 

I 
~ \ 

> 

1 
.. I 

'~ I 
<> 

.. "1 
I 
.; 

" 
.:,. 

;} 




