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PREFACE AND ACKNOWLEDGMENTS

The public, government agencies, and the research community
have become increasingly aware of white-collar crime in recent
years. The special challenges of white-collar crime are
perceived by the public and government in terms of economic
losses, inflated costs, and threats to the integrity of
marketplace and government activities. The research community
shares these perspectives, but must also face the many
complexities involved in any scholarly response, such as
definition of the problem, the absence of methodological
approaches of proven use in this field, difficulties of data
collection, and data which uniquely lack comprehensiveness
because of the essentially covert nature of white-collar crime.
This work was commissioned by the National Institute of Justice
to assist the efforts of researchers from all disciplines who
seek to make their contributions to our knowledge of
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their guidance and advice on the organization and agenda of the
colloquium. The collogquium owed much to the presence of those
who participated in its deliberations, who are listed in
Appendix A of this document and whose observations were of great
value to us. Mr. Thomas Clay, a graduate student at the
University of California at Irvine, prepared the initial draft
for the bibliography of recent literature which is a part of
this report.

We are particularly grateful to Mr. Bernard Auchter and Dr.
Fred Heinzelmann of the Community Crime Prevention Division of
the National Institute of Justice., Mr. Auchter, the National
Institute's project monitor, and Dr. Heinzelmann who is the
Division's director, gave unstintingly of their time and effort
to ensure the success of this project. We particularly
acknowledge their many substantive contributions to this work.
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I. INTRODUCTION

Herbert Edelhertz
. "Battelle Human Affairs Research Centers

. J

- 7.

A. Issues

1. Problems of research. The study of white-collar crime
presents unique challenges to those who undertake it. There are
problems of definition and of data availability and
interpretation. Compared to other areas of criminological
inquiry, this is a new field which only began to be seriously
cultivated after Sutherland captured researcher attention
through the force of his presentation and analysis of the issues
in 1940.1 fThere was a long period of "dead time" between 1940
and the early 1970's, during which only limited though, in some

instances, significant attention was given to white-collar crime
by the criminological community.?2

Another complicating factor hds been, and continues to be,
that different disciplines and interest groups examine
white~collar crime issues through their own lenses, with little
or no awareness of the relevance and importance of other
perspectives. Legal scholars have analyzed white-collar crime
issues as part of their studies of criminal law, administrative
law, government regulation, and consumer law. The accounting
profession has studied these issues in narrow terms of internal
auditing and investigative accounting theory and practice,
though the recent vulnerability of accountants to civil and
criminal liability for the manner in which they conduct their
practices has now caused them to adopt broader perspectives.3
Policy analysis, as an emerging discipline, is only now making
its presence felt in this field.4 Enforcement agencies have
engaged in applied research, including studies of patterns of
violations as bases for deterring potential violators or zeroing
in on likely candidates for audit or investigation by the
Internal Revenue Service; and analyses by the U.S. Department of
Health, Education and Welfare of payments to Medicaid providers
as a guide to targeting of fraud violators.

Research on white-collar crime issues has proven to be
resistant to organization in a clear conceptual framework
because those who work in the field have been unable to agree on
the character and nature of behavior to be studied.5
Political and ideological currents have broad and deep
influences here.® rhere is strong disagreement, for example,
as to whether wrongful behavior is to be defined in terms of the
status of the offender, the characteristics of his or her
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behavior, or the harm (actual or potential) inflicted on the
victims.i

2. White-collar crime data. There is a marked paucity of
reliable informaticn on the impact or costs of white-collar
crime, even with respect to specific and narrowly defined
crimes, although there is great demand for such information.®8
The National Institute of Justice has taken a first step toward
filling this gap through its support of a study of federal level
sources of data on white-collar crime law breaking which was
recently completed under a grant to the Bureau of Social Science
Research,9. The Battelle Law and Justice Study Center, un@er
a grant from the National District Attorneys Association, is
currently collecting and analyzing data on investigations and
prosecutions of such crime in a number of local prosecutors'
offices.l® The Federal Justice Research Program of the U.S.
Depar tment of Justice is now preparing to commission.a study to
gather information on the incidence and impact of white-collar
crime.

Until recently, researchers have failed to tap many sources
of data which could shed light on the numerous issues posed by
white-collar criminal behavior. There have been specific case
studies--for example Herling's involving the Electrical Price
Fixing Conspiracy, Susan Shapiro's study of enforcement by
the U.S. Securities and Exchange Commission,l3 and the
recently completed Clinard study of corporate crime'®--many
supported by the National Institute of Law Enforcement and
Criminal Justice. 1In addition, some of the most significant
work in this field has been done by journalists and
investigative reporters.l5

It is noteworthy that until very recently there were few
links between the research and action communities (police,
investigators, prosecutors, regulators, compliance staffs,
etc.). This is in sharp contrast to other areas of
criminological inquiry, such as corrections and juvenile
delingquency, where data have been ccnsistently collected,
analyzed, and reported back to user communities, and where .
knowledge acquired could be specifically organized for use in
the training of professional staffs and in the imple@entatlon of
their day-to-day working tasks. Those engaged in white-collar
crime containment efforts, such as prevention, detectiop, _
investigation, prosecution, and regulation, have only within the
past few years become aware of the existence of consistent
research interest in their endeavors.

3. Growth of research interest. Opportunities for
research have expanded with the growth of strong media and
public interest in white-collar crime. This was fueled in the
first instance by the consumerism movement and the Watergate
episode. Momentum was maintained and even increased

L s
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thereafter. In part, this increase is due to some sense of the
inequity reflected by the existence of different standards for
prosecution and punishment of "common" and of white-collar
criminals. But perhaps more significant have been new concerns
with the integrity of costly government benefit and subsidy
programs afflicted with patterns of fraud, waste and abuse; with
public corruption; with the abuses of power inherent in looting
of pension funds; with patterns of commercial bribery, which
raise widespread questions as to the ethics of the business
community; with recognition of links between white-collar and
organized crime; with disclosures of fraud and corruption in the
procurement of goods and services by public agencies; with media
attention to conflicts of interest by those in positions of
power in the corporate world and in public agencies; with public
consciousness of tax frauds which unfairly shifted economic
burdens; with (justified or unjustified) concern that shortages
of energy were being fraudulently exploited; with growing
sensitivity to hidden taxes imposed on the public by
monopolistic and price-fixing activities; with white-collar
criminal behavior used to circumvent public programs to protect
our health and environment; with threats to the health of urban
environments posed by arson-for-profit; and with crimes arising

out of new technologies such as electronic fund transfers and
computer applications.

4. The need for white-collar crime research. Government
and private sector planning and decision making to contain
white~collar crime in these and related areas, will require
firmer bases of knowledge than now exist. Who are the
perpetrators and who are the victims? What are the dimensions
in dollar terms of harm inflicted? What harm is done indirectly
through undercutting the integrity of our institutions, and by
use of the technigues of white-collar crime to facilitate damage

to our environment and to affect our individual health and
well-being?

Are the resources marshalled to deal with white-collar
crime appropriate to the challenge it presents, and are
personnel and money deployed in a manner rationally calculated
to achieve maximum containment of such crime? Do public
agencies have the information they need to demonstrate that the
benefits of white~collar crime containment efforts justify the
cost? As we plan for future public action in this area,
decisions must be made whether government will respond with
criminal, civil, or regulatory remedies, or with some mix of
these. Even now, as public programs are designed and
legislation enacted to implement them, there is intense debate
as to the appropriateness of particular remedies--arguments
which are conducted without any respectable base of knowledge to
illuminate the debate. Enforcement activities are similarly
designed without any comprehensive grounding in systematically
developed information, and in reliance largely only on
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impressionistic data. There are ongoing moves to develop and
implement a rational approach to white-collar crime containment
involving federal-state-local steps toward a "national
strategy,"16 and there also is congressional interest in
providing support to a vigorous national enforcement

program,l7 but progress along such lines is badly hampered by
the absence of an adequate base of knowledge.

5. Transnational white-collar crime. Our national economy
is more and more intertwined with those of other nations, and it
is not surprising that there is heightened consciousness of
white-collar crime in the world community. White-collar crime
issues were addressed as one aspect of "abuse of power™ at the
United Nations' Congress on Criminology held in Caracas,
Venezuela, in August, 1980, following earlier work done for the
U.N. by di Gennaro and Veterel® and a preliminary meeting of
persons working in the subject area held at U.N. Headquarters in
New York in July, 1979.

At U.N. meetings major attention was given to the wielding
of economic power by large transnational enterprises. It is
perhaps more important that criminological and policy planning
researchers address problems arising out of the structure and
increasing magnitude of international trade, the vulnerability
of domestic institutions to white-collar crimes managed from
abroad, and the dilemmas posed by conflicting national laws,
interests, and mores.l9 1In adopting such a broader view of
transnational white-collar crime, it must be recognized that
these conflicting laws, interests, and mores are unique cultural
features which must be respected.

6. White-collar crime remedies. Finally, any effort to
deal with white-collar crime comprehensively must consider the
interrelated issues of equity and sentencing. There is a
widespread impression that white-collar offenders are rarely
charged with criminal violations, and that the entire weight of
the criminal justice system is directed with bias against the
crimes of the poor and disadvantaged.20 Recent observations
by those active in enforcement indicate that prosecutors have
become more willing to prosecute white-collar offenses and our

courts to impose prison terms on those convicted of these
offenses.

Nevertheless, there exist numerous alternative remedies, in
the form of regulatory and civil penalties, which provide law
enforcement agencies with a rationale for not proceeding
criminally, especially where agencies are overworked, cases are
complex and time consuming, where offenders are powerful, or
where there are conflicting interests.2l If there is a
criminal conviction; there does appear to be greater willingness
to impose prison sentences, but dilemmas still exist. Can we
apply conventional sentencing and correctional standards which
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are geared to violent or other common crimes to white-collar
offenders who are usually in court for the first time? How do
we deal with the fact that a white-collar felon (who is not a
career con-manj can walk the streets without endangering the
public? Are prison sentences justified in white-collar crime
cases on the theory of general deterrence alone, as many
believe, where there is clearly no need to specifically deter
the individual offender? How is probation to be monitored? How
are publicly held corporations to be punished and deterred?

7. Conclusion. For those who study white-collar crime, or
who commission or use studies in this field, these are but some
of the issues they must consider. It is an illustrative rather
than a comprehensive list. Even those who would agree with the
relevance of each of the parts of the list hold different views
about how the questions should be structured, and about their
differing weight and importance. This report describes how
these and related issues were considered during a colloquium

designed to contribute to the development of a research agenda
on white-collar crime.

B. Planning for a Research Agenda on White-Collar Crime

This document is not and was not planned to be a research
agenda on white~collar crime, but rather as a contribution to
the development of such an agenda. The plan was a simple
one--to base this contribution on a preliminary weighing of what
appeared to be central core issues in the field, to commission a
series of papers to respond to these issues, and then to hold a
colloguium at which the authors and others would use the papers
as a springboard for wider-ranging examination of research needs
in this field. The original plan--in large part, implemented--
was to seek insights both from those who have conducted research
on white-collar crime in the past and from others within and
outside the research community. It was also planned to expose
the work of the individual authors to examination by collogquim
participants--the authors of commissioned papers and other
researchers, potential users of research on white-collar crime,
and the professional staffs of the National Institute of Justice
and the U.S. Department of Justice who would be responsible for
implementing plans for research in this field. To tie all this
together, Professor Gilbert Geis of the University of California
at Irvine was chosen to sum up the colloquium proceedings in
closing remarks, and then to follow up with a paper which would
be its own, self-standing cortribution to this effort, and also

would reflect his consideration of the discussions which had
taken place.

1. Developing a candidate list of issues. The task of
selgcting topics to be addressed in colloquium papers was, we
believe, a most constructive exercise. It required an inventory
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not only of prospective issues, but also of all disciplines
which might be brought together to provide the broadest possible
perspectives. The result of this selection process (which
involved the Battelle staff and its consultant, Professor
Gilbert Geis, members of the staff of the Community Crime
Prevention Division of the National Institute of Justice, plus
comments from the staff of the Criminal Division of the U.S.
Department of Justice) was the commissioning of six papers in
five general areas. This was done with the understanding that
those selected to prepare the papers would have their own
appreciation of the subject matter and would be quite likely to
see the selected topic in a very different light. This, in
fact, is what happened in most instances.

The overall rationale for final selection of papers was
that any research agenda must demonstrate the importance of the
subject, consider the role of government in containing
white~collar crime research, discuss characteristics of
offenders, determine who can make research contributions, weigh
possible remedies for wrongful behavior with which we were
concerned, and undertake a comprehensive review of possible
research contributors. The topics selected and authors who
agreed to address them are discussed in the following section of

this report.

2. Background issues. There were a number of significant
topics which were not selected as a basis for papers to be
commissioned. In the minds of those who were part of the
selection process some were as important as any topics selected,
but they were not chosen because an appropriate author could not
be identified, or the subject matter overlapped another, or
simply because choices had to be made. In many instances,
omitted topics were reintroduced as part of the collogquium
discussions. Some brief consideration of these topics is in
order here so that they may be kept in mind as we go on to
review the colloquium proceedings themselves.

Two suggested topics were somewhat outside the usual lists
for discussion, but are nonetheless of long-range importance.
The first is the role of ideology in white~collar crime
research. It is noteworthy that the main focus of most research
on white-collar crime, and of most conceptualizations of the
problem, is on the crimes of the piwerful, or at least of those
in positions of trust and authority. This surfaces first and
most powerfully with the work of Sutherland, and is still the
dominating theme in the work of white-collar crime researchers.
This can be seen in most of the papers which were presented at
this colloquium. Even Geis, who has most critically dissected
Sutherland's biases,22 follows this path when in his paper he
unhesitatingly characterizes antitrust violations and
physician-Medicaid fraud as white-collar crime, but goes on to
say that "cheating on applications for food stamps or welfare
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payments by persons in the lower socio-economi t i
not a S%gar contender for classification as wggtz-ggiia?lso N
crime. €< Do we lose something, as researchers, when we make
distinctions of this kind? Can we take the same crime
embezzlemgnt, and call it "white-collar" when committeé by the
bank prg51dent.but not by the teller? Where shall the line be
drawn hierarchically between gradations of power and control?
The standard of trust abused, so rightly cited by many of thé
authors of these papers as of crucial importance, can be applied

~at many levels. 1Is it not the presumption that honesty in

appl@cations for food stamps makes it possible for

as llttlg red ?ape as there is? And wgen governmen:?:r:rﬁgtb?n
the applicant 1s abused, do not the poor suffer even more from
new controls wplch are imposed as a result? Where are the
studies of recipient welfare fraud, of frauds by community
groups entrusted with the dispensation of benefits? 1In large

part, they appear to be left to auditors, < i
legislative committees. r Journalists, and

. A second suggestion outside the usual list w
intriguing--that we should address the philosophigzlm::;ects of
wh}te-collar crime: ethics, harm, and justice. Some
yhlte-collar crimes are malum in se, regarded as wrong in and of
thgmselves. Thgse were largely crimes at common law. Other
white-collar crimes are punishable by imprisonment because laws
have beeg enacted to channel behavior in certain ways, or
because it is felt that certain harmful or undesirablé behavior
warrants such remedies. But do not underlying perceptions of
ethics, harm and justice in fact determine how our laws are
enacted and.enforced in the area of white-collar crime? It is
1llega; to issue and sell securities under the Securities Act of
1933 yl?hout filing a registration statement with the U.s.
Securities and Exchange Commission (SEC). A violation may be
referred to the U.S. Department of Justice for prosecution, or
tpe SEC may seek other remedies. Aas a practical matter ‘né one
will be criminally indicted solely for his violation uniess
therg was a wrongful intent to defraud or hurt the investing
public. Most such charges are joined with fraud allegations, or
stand alone when fraud was probably intended but the intent ’
cannot be‘proved beyond a reasonable doubt. Just as many
§tudent§ in this field have considered the political or
1deo}og1cal bases for differential law enforcement policies,24
we'mlght understand far more about how laws proscribing '
white-collar crime are enacted or not enacted, or vigorously
enfo;ced or not, if we would address underlying ethical issues.
Studies of public attitudes; as suggested by Meier and Short in
thelg paper, cogld contribute valuable data for such research
bu; i1t is also intriguind to consider new and valuable inéﬁghés
which might come from philosophers and, yes, even theologﬂans.

Another subject which should rank high on any agenda/is the

role and responsibility of the business community in conf:aining
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white-collar crime. We hear much today about corporate codes of
ethics--thou shalt not pay bribes, nor use corporate money for
political contributions, nor talk with thy competitor about what
to charge the customer, nor collude with thy competitor to
determine who will win a particular contract. These codes are
printed in fancy booklets. The fact remains that crimes are
committed by business and against business, as was noted in
every paper prepared for this colloguium and in unnumbered past
studies. Yet those white-collar criminal violations often are
not reported by officials of the busginesses involved, even where
crimes are. committed against them by their officers or
employees. One can only speculate as to the reasons for
cover—-ups; there is no empirical evidence available. The
disclosure of a white-collar crime mzy be quite embarrassing and
hurt the reputation of the company. Higher level management may
look negligent to stockholders and directors and lose their
jobs, or see bonuses evaporate. Perhaps worse, the directors
and officers may become defendants in stockholder derivative
actions and suffer losses if their negligence is proved. Last
but not least, on a simple cost analysis, management may
determine that the expense of dealing with prosecutors and the
time in court will make it a red ink-efifort. How many corporate
scoundrels have been allowed to resign and leave with honor?

The situation is far more complex where white-collar
criminal activities are mounted on behalf of the employer, as in
the case of antitrust, price-fixing, or environmental
violations. What are the rationale which promote such
activity? Corporate patriotism? The conception that it is the
only way to do business? Another question for research by the
philoséopher-ethicist is how one distinguishes between "illegal"
activities which are wrong and those which are not wrong.

In his paper, Geis refers to a meeting sponsored by
accountants to consider white-collar crime issues.25 rhe
thrust of that meeting was how accountants could comport
themselves and be protected against client fraud (which has
resulted in accountants' convictions and substantial civil
judgments against their firms). One federal law enforcement
agency representative who was present, and in a particularly
good position to know, was not aware of a single client
white-collar crime ever reported by accountants/auditors;
another former federal official knew of but one,

White-collar crime is in large part crime by, within,
among, or against businesses. While it is vital that the
research community study business criminality, as so often
suggested in these collogquium papers and the discussions
triggered by them, it is of equal or greater importance that we
find ways to consider what businesses should do, and how' they
can meet their responsibilities in this field. What incentives
and disincentives will best promote assumptions of
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responsibility to control white-~collar crime in the business
community? This may be a field to which lawyers contribute by
considering crime reporting statutes which have more teeth than
existing misprision or compounding statutes.26 Tt is also a
major area for policy research. And, in considering the ways in
which businessmen comport themselves, we should not overlook the
roles of the supporting professions, such as accounting and law.

Evaluation of white~collar enforcement efforts received
surprisingly little attention during this colloquium though it
was given serious consideration as a possible separate .
colloquium subject. Evaluation issues are difficult at best in
the field of criminal justice. They are even more complex in an
area in which concealment is an essential element of the crime,
where victims do not know they are victims in most instances,
and where the line between the licit and the illicit is
exceedingly hard to draw. These considerations may raise
currently unbreachable barriers to development of baseline data
on the incidence of white-~collar crime, data which are so
important in evaluation research. But there may be more elbow
room for constructive evaluative studies of law enforcement
activities in this field. The area is admittedly a muddy one.
Numbers of investigations or prosecutions are not the key,
because large numbers may mean that only "easy" cases are taken
up, and that more significant matters are avoided. Other
measures should be considered by evaluation researchers, such as
demonstrations of deterrent effect, e.g., changes in industry
practices. Major SEC actions, not even prosecuted criminally,
such as the Texas Gulf Sulphur case,27 resulted in (at least)
hundreds of conferences throughout the United States at which
corporate attorneys sought to learn how to advise their clients
to avoid wviolations involving use of insider information for
their own profit. Recent prosecutions of partners in some of
America's most prominent and prestigious accounting firms led to
much re-examination of the firms' responsibility to the public.
A study of improved means to weigh the'difficulty of specific
kinds of cases, and to determine the personnel and other
resources needed, could do much to assist investigative and
prosecutive agencies to set priorities and make decisions as to
where they can best employ such resources. There would be many
benefits from longitudinal tracking of investigations and cases,
by subject matter, to shed light on the resources such cases
consume; on the likelihood that an investigation will result in
restitution or provide prosecution or some other remedy; on the
likelihood that if a case is prosecuted, a conviction and a
particular sentence will result; on the likelihood that
court-ordered restitution or fines will in fact be paid, and on
the time each step is likely to take.28 @gyaluation
researchers, working with policy analysts, may also find ways to
better assist policy makers, thereby influencing agency
performance. For example, if prosecution of those who have
inflicted the greatest harm to victims is allowed to become a
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dominant measurement standard, this will certainly not be an
incentive for a proactive policy of moving as quickly as
possible to protect potential victims.

Among other topics considered but not selected for special
attention at the colloquium were the general and specific
deterrence of white-collar offenders, public corruption crimes
arising out of developing technologies, the relationship between
white—collar and other sophisticated crime, and government
program fraud. As noted above, many of these subjects were

subsumed within the topics selected for special attention.
cC. The Colloguium

The greater part of this document cofisists of the papers
prepared for the colloquium which was held in Sterling,
Virginia, on August 21-22, 1980. The list of participants at
that meeting is included as an appendix to this report.

The overall rationale for the selection of topics was, as
noted earlier, that any research agenda must demonstrate the
importance of the subject, the role of government in containing
white-collar crime research, characteristics of offenders, who
can make research contributions, and remedies for behavior which
f311 under the general rubric of white-collar crime and related
abuses. Since the papers speak for themselves and they are also
discussed in the summation paper prepared by Gilbert Geis, they
will not be reviewed at length in this section. However, they
will be briefly considered here in regard to issues dealt within
the colloquium.

1. The importance of white-collar crime research. To
focus most directly on importance of white-collar crime as a
subject for research, Robert F. Meier and James F. Short, Jr.,
were asked to prepare their paper on The Consequences of
White-Collar Crime. They addressed different impacts:
financial harm, physical harm, and damage to the moral climate,
i.e., loss of trust in our institutions and leadership. They
concluded that the indirect consequences of white-collar crime,
that is, its impact on the social fabric of the community, are
of considerably greater significance than dollar losses, no
matter how high these latter may be. Based on this conclusion,
Professors Meier and Short saw the need for a research program
which:

. . . studies directly the nature of this impact (on
the social fabric), with attention to individual
perceptions of the seriousness of white-collar crime
and corporate criminality, one's relationship with
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majo; ingtitutions, and the extent to which these
institutions (and subunits within them) are able to
generate trust and confidence in their performance.

. 2. The role of government in containing white-collar
crime, .There are countlesss government agencies engaged in
containing white-collar crime. The teri "containment" is used
bere t9 denote a mix of deterrence and prevention,
investigation, prosecution, related civil litigation and
regulatory activity. Containment activities can be considered
along lines of function, such as policing, prosecuting, or
regulat%ng. It can also be viewed along jurisdictional lines
reflecting federal, state, and local efforts. There is much
overlap among agencies which seek to deal with white-collar
crime along functional lines, and also among federal, state, and
local agencies. It would have been impossible to examine the
research possibilities of all feasible containment activities.
We therefore asked Professor Ezra Stotland to consider The Role
of Law Enforcement in the Fight Against White-Collar Crime, and

Profegsor John M. Thomas to consider The Regulatory Role in the
Containment of White-Collar Crime.

Professor Stotland chose to address the potential of one
form of law_enforcement agency, the police, in white-collar
crime containment, He noted that police were much neglected and
overlooked as a resource in this area, and suggested a number of

regearch thrusts. Professor Stotland first stressed these
points among others:

° the polige are in the community and have sources of
information not available to other agencies.

) police'ipvolvement helps to maintain the salience of
the criminal remedy for white-collar crime.

° police engagement in white-collar crime enforcement
efforts will serve to make credible to the public the

se;iousness of government enforcement efforts against
white-collar crime.

Among other research projects recommended by Professor
Stotland were surveys of police to determine the extent to which
they are the recipients of information or complaints about
whlte-co}lar crime, and studies of their motivation to become
more active in this field. He also suggests that there is
evidence that police often are not aware of the fact that much
white-collar crime activity violates criminal laws, and that
research testing this hypothesis might lead to a greater police
focus gn_white—collar crime. Most interesting is the
possibility he raises that research which could lead to
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increased police activity in this area might improve police
performance in other, more traditional realms of law enforcement.

Regulatory agencies play a vital role in white-collar
containment. By acting as gate-keepers for much business
activity, they are in a particularly good position to prevent
white-collar abuses, to detect such abuses, and to act on them
directly or by referring them to prosecutors for criminal
prosecution. They are often in a position to act more quickly
and effectively to protect the public than are traditional law
enforcement agencies, for example, through injunctive actions
and denial of authority to operate in the business area they are
regulating. Nevertheless, there may be negative elements in the
regulatory role. Professor John M, Thomas addressed these
issues in his paper, The Regulatory Role in the Containment of
White-Collar Crime. He described regulatory objectives and
considered them in relationship to the need to contain
white-collar crime. He noted that regulatory objectives focus
on achieving compliance rather than punishing violators, and
that regulatory agencies are not inclined to seek sanctions
where such action is not deemed likely to increase compliance.
Thomas further noted that broad agency discretion to fashion
remedies for vioclations and day-to-day working relationships
with regulatees could work at cross purposes with criminal
enforcement. Prominent among his recommendations for research
were studies of how regulatory agencies exercise their very

" broad discretion to choose between remedies (including referral

for criminal prosecution), and of the deterrent effect of cases
they do refer for prosecution. Perhaps implicit in these
recommendations was the need to develop data which could help

.regulatory agencies to determine when and how criminal

enforcement can contribute to regulatory objectives. Professor
Thomas' stress on the need to understand different and often
conflicting objectives among agencies operating in the same
field came up again later in the colloquium as one of the
central issues in Director Stier's paper on New and Potential
Remedies for White-Collar Criminal Behavior.

3. Characteristics of offenders. Contemporary concern
with white-collar offenders has, as noted above, centered on the
crimes of the powerful. Professor M. David Ermann and Richard
J. Lundman were therefore asked to consider what it is about
large organizations which lead to organizational deviance, or to
individual deviance on behalf of organizations by those acting
on their behalf. The authors elected to do this by examining
corporate violations of the federal Corrupt Practices Act, an
Act which bans corporate political contributions. 1In their
paper, Corporate Violations of the Corrupt Practices Act:
Description and Analysis, they focus on one major case and
conclude that there are identifiable "organizational and
environmental pressures which impel individuals in the direction

12

Lo

JUPRIS

of corporate crime." They stress the need for research on these
organizational forces, which they list as follows:

1. The.avai%abi}ity of numerous, essentially accurate
rationalizations for criminality,.

2. The limgted information characteristic of social
forces in large organizations.

3. Selection and training of loyal employees.

4. Who can make research contributions? It was noted
above tpat different disciplines have gone their separate ways
to examine white-collar crime issues through varying lenses, and
with little or no awareness of the others' work. A
comprehensive research agenda to deal with any societal problem
s@ou}d gonsider all possible contributors, whatever their
dlSC}pllnes. Professor Simon Dinitz was therefore asked to
con31der.New Applicaticons of Social Science, Business, and Legal
Pgrspectlves to Issues in White-Collar Crime. For his paper, he
did a content analysis of four years of articles and editorials
in Fortune, Business Week, the Wall Street Journal, and vital
Speeches of the Day. Dinitz discussed white-collar crime issues
with a selected group of persons from public administration,
accounting, management, law, marketing and related disciplines,
englneering and nuclear physics. Next, he considered the
%n51gh§s gained from this content analysis task and from his
interviews in the light of criminological perspectives and
research. Dinitz concluded that given the complexity of
whltetcollgr crime issues which involve many of the most complex
questlons.ln our society, a multi-disciplinary approach to
research in this field is both necessary and desirable. 1In the
course of this paper, he addressed broader issues concerning
whlte—collag crime research needs and made a number of specific
reqpmmenda§1ons. These included research on "networking," i.e.,
the establishment of multi-disciplinary teams to analyze,
investigate, and prosecute complex crimes; study of the "whistle
blowe;“ and the incentives and disincentives for his or her
bepav1or; and the question whether public attitudes toward
white-collar crime' determine enforcement action, or whether

vigorous enforcement informs and shapes public attitudes on such
crime.

5. Remedies for white-collar crimes. Wrongful behavior
comprehended by the term "white-collar crime" is subject to
response by a multitude of enforcement, regulatory, and
administrative agencies, invoking an almost infinite number of
statgtes and regulations, exercising extensive discretion, and
calling for remedies of every imaginable kind. There is,
nevertheless, great concern about the adequacy of remedies to
achieve containment goals. For example, the question is often
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asked whether financial impositions on conyicted gorporat%ons
constitute anything more than a cost of doing business ngch,
even when very high, is really only gomparab}e to one ba
business result among many compensating progltab}e r:egu]..ts:.L
Those engaged in combatting white-collar crime, 1n crimina orl
regulatory agencies, continually question whgther their arsena
of remedies is adequate to punish specific v1o}ators or to Leh
generally deter others. They are not necgssarlly concerned wil
the need to have more severe remedies gvallable, but they desire
to have finely graded classes of remedies SO that‘the
"punishment can fit the crime." All too often, engorcgment
personnel are forced to choose between a remedy Whlch.ls no more
than the proverbial slap on the wrist and some draconian and
therefore unusable infliction.

Edwin H. Stier is Director of the New iegse{thv;ilon of
imi stice, an agency which is unusual 1n a .

gié?éggésJ:trong: statgwide centralized gontrol over criminal
justice enforcement. It has manageq a high volume o? 4
significant white-collar investigations and prosecutions, an
pioneered criminal justice enforcement approaches to new .
challenges such as environmental issues, €.9.., 1ll§gal dumg%ng
of toxic waste. Mr. Stier's paper, New and pPotential Remediles
for White—-Collar Criminal Behavior, suggests that rather than
Formulate new remedies, we first must determine why existing
remedies are not as effective as they spoulq be. He_cogcludes
that the effective marshalling and agpllcatlon of existing c
remedies are prevented by the d@ffgrlng goals and objectives ©
agencies with concurrent jurisdiction to deal with the
containment of specific white-collar crimes, and that theze1
differing agency objectives present roadblocks to successfu
investigation and prosecution of.offenses. Stier argue; tﬁr a
research program which will provide g;eater knowledge © e
goals and objectives of related agencles and of the cfort. he
relationships among such agencies. To assist in this e orlé
suggests a classification scheme for analysis of agency goa
and activities as a framework for research.

D. Observations on Colloguium Issues

ing an oral presentation of each paper by the
authoigflgzot%er particgpant delivered a pre-scheduled response,
and the floor was then opened for cgmments Py all of ?he
colloquium participants. This section cog51sts gf brief
observations on issues raised, under headings which pull _
together and add to comments made in the course of the sessions.

1. Definitions of white-collar crime. Def%nitional issues
should not be permitted to become roadblocks wﬁlch prevent ‘
initiation of otherwise worthwhile gegegrch projects. We canno
wait until everyone agrees oOn a deflnltlop. Nevertheles§, thi
definitional issue is an important one which should be directly
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addressed in any plan for research. The term "white-collar
crime" may not be too general a description for a colloquium or
for a National Institute program, but it is far too general when
invoked in a design for specific research. There are greater
differences between kinds of white-collar crime, than between
many specific white-collar crimes and other illegal acts which
clearly would not carry this label. Are we addressing corporate
crimes, consumer fraud, or con-games? Those who would be
comfortable in applying the label to all of these crimes would

still be troubled by the failure to specify which white-collar
crime we are talking about.

Another definitional issue which should be clearly
addressed is that of how even a specific white-collar crime is
to be dealt with as a research question. For example, designs
for environmental research should clearly specify the degree to
which they will devote attention to criminal or civil aspects of
the issues, or to the linkages bhetween them.

By insisting that research designs be most specific in
their definitions, much of the vagueness of approach which has
characterized work in this field can ke avoided.

2. Impact of white-collar crime., The problems of
assessing the consequences of white-collar crime have often been
discussed. Two points were made in the course of the colloguium
which warrant special attention. The first is that the harm we
seek to measure should go beyond the financial, physical, and
social categories advanced in the Meier-Short paper to consider
other containment costs. Among the costs to be measured should
be private expenditures for insurance, public and private
expenses of pre-audits and post-audits, and systems designed to
prevent and deter, to which might be added all those losses from
transactions which never are consummated because of fear of
white-collar crime and related abuses which are not remediable
from the perspective of a prospective victim.

Second, it was observed that the policy usefulness of
impact data would be far greater to operating agencies if such
data dealt with specific crimes. This kind of information, it
was stressed, would be even more valuable for policy usefulness
if organized along dimensions of the nature of the perpetrators
and the nature of the victims, as well as the nature of the
crime. Comparative studies between specific types of
white~collar crime, or between groupings which could be shown to

share common characteristics or consequences, should also be
considered.

3. Interactions between agencies. In one way or another
the issue of agency interaction was a major theme in -this
colloquium, In the Stotland paper, which addressed the police
role in white—collar crime enforcement, such relationships were
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deemed vital. Police work may often be pointless gnles§ it is
appreciated by the prosecutor or another agency which w1}1
consummate an investigation with a legal action. .Thomag S
presentation on the regulatory role and Stier's discussion on
remedies focused in large part on the different goa%s and
objectives of agencies which must work together, which have
equally legitimate mandates to operate in the same cases, agd.
which therefore strongly influence each other. Profgssor.Dlnltz
talked of "networking," i.e., operationalizing relationships
between agencies whose resources, taken together, can succeed
where individual agencies cannot. Stier added.an extra
dimension here, suggesting that the challenge is not only to
achieve agreement among agencies but even more to deyelqp a
clear understanding of how the characterlstlgs gnd m%351ons_of
agencies determine their real goals. 'Imglic1F in stier's view
is the possibility that individual relationships between agency
staffs may be important in particular instances, bgt thqt better
understanding of agency goals and missions and their adjustment
and reconciliations may foster structural changes and more
permanent improvements.

4. White-collar offenders. There has been much attention
given to white-collar offenders indirectly! as in the case of
definitional disputations as to what is white-collar crime and
more recently in studies of what it is about large organizations
which cause them, or their employees, to commit white-collar
crimes. Suggestions have been made that researchers §hould look
at organizations which are believeq lgss prone to delinquency,
and attempt to determine characteristics which 1nf1uegce
organizational behavior. These seem to be highly §e51rab;e
approaches. In addition, however, we spould cut with a finer
knife in a number of related areas, asking apout the roles and
responsibilities of professional and occupational groups to help
contain white-collar crime. How do controllers, gud1§ors, and
house counsel operate within large business organizations? Do
they report to the highest levels of.management or do the1§
findings have to go through hierarchical layers? Are outside
counsel or auditors truly independent? How would these
questions be answered in the case of dglinquenCYeprone
organizations as compared to those believed not so prone?
Research attention to such questions should be entertained.

5. Awareness of white-collar crime. Current plans for
surveying public attitudes and percepticns will undoubtedly
involve determination of the public's knowledge of whether
particular behavior constitutes white-collar crime or some cther
abusive behavior which may be remediable by official action.
Professor Stotland raised an interesting point in his paper,
when he questioned whether police were in a Qogition to prgperly
handle complaints of alleged white-collar criminal abuses in
light of scme evidence that they themselves knew llt?le about
white-collar crime. One should not limit such questions to the
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police. Prosecutors have expressed doubts as to whether public
officials in local agencies know enough about white-collar crime
to recognize the need to make reports of indications of fraud or
other suspected violations to them or to the police. A study
which could probe the knowledge of agency officials who do not
customarily interact with criminal enforcement agencies, to
determine whether they would recognize a white-collar crime in
their field if they saw one and to learn the standards which
they would apply before referring a matter for prosecution,
would be of major use to policy makers. It would help with
agency interactions, provide a basis for remedial action within
agencies which lack sophistication in this field, and add to our

awareness of the gaps in our knowledgée about the incidence of
white-collar crime.

6. Crime-producing environments. Observers of
white-collar crime have made frequent note of the fact that
since laws often proscribe conduct, they may to that extent
create criminal conduct where it did not exist before. One
suggested route is decriminalization, or the substitution of
stringent regulatory or civil liability alternatives for conduct
sought to be curbed. This approach is all well and good when
consciously applied to conduct of an equivocal nature, but it
cannot be used in all situations where the government, in some
sense, produces crime. For example, research consideration
should be given to the possibility that compliance violations
may be a natural and predictable result of poorly structured
government benefit or procurement programs, and that prescribed
procedures for competitive bidding on government contracts may
make it very difficult to submit a bid without skirting the line
at which equivocal language becomes misrepresentation and fraud.

E. Summary

There appear to be three general themes which emerge from
preparation for the colloquium, reinforced by the papers which
follow and also by the discussions they stimulated. The first
is the necessity to distinguish between the different forms of
behavior which fall under the rubric of "white-collar crime,"
Since they may vary so widely in terms of motivation,
characteristics or modi operandi, victims, impact and
amenability to responsive containment operations and legal
remedies. The second is the all-too~-apparent absence of
reliable information about the incidence and impact of
white-collar crime and related abuses, overall and by specific
categories. Third, and possibly most important to the design of
research programs in this field, is the need to recognize,
understand, and take into account the relationship among all of

the issues discussed above and those directly addressed in the
papers which follow. .
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The importance of this third theme became even more evident
during the colloquium. In the discussign of each.papeg,
questions and comments reflected their_1gterrelatlonsh1ps. For
example, the implicit definitional decision on the_pagt of many
colloquium participants to focus on the behav1o§ of high status
offenders could result in rather narrow boundaries for data to
be collected on the impact of white-~collar crime. Along.the_
same lines, reservations expressed about the role of police in
white-collar crime containment clearly reflected doubts.that
police would be involved in white-collar crime cases whlgh
involved such high status offenders. It was also impossible to
ignore the close linkage among criminal justice, regulatory, and
administrative approaches to the containment of white-collar
crime, how each activity influencgs the_other, agd the
inseparability of data generated by their operations. And
finally, it was implicit in the papers Fhat gpergtlonal _
"networking" was of crucial importance in this field, compglllng
the conclusion that white-~collar crime research must contrlbgte
to greater understanding of the ways in which agencies (public
and private) can better work together. The colloquium papers
which follow should be read against the backdrop of these common
themes,
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II. THE CONSEQUENCES OF WHITE~COLLAR CRIME

Robert F. Meier and James F. Short, Jr.
Washington State University

White-collar and corporate criminality are commonly viewed
by observers as among the most serious--indeed, the most serious
for some--forms of crime (e.g., Ermann and Lundman, 1978; Saxon,
1978; Clinard, 1979). These views appear to be related to the
impact of this form of criminality upon society, an impact so
substantial that it equals or surpasses that of homicide,
robbery, forcible rape, and mass murders. One might be tempted
to challenge such opinions as conjectural and the result of
personal idiosyncrasies were they not so widely held and so
ardently defended among criminologists. How are such judgments
made? This is the central question addressed in this paper. 1In
its course, a variety of issues of crime impact and its
measurement are discussed. Because so little is known, however,
kinds of data and substantive topics that future research

concerned with this subject might consider are given special
attention. ‘

A. Criteria of Criminal Harm 7

While we wish to avoid the many conc¢ptual problems
associated with the definition of white-gollar criminality (Geis
and Meier, 1977), it is necessary to proyvide a preliminary
definition of the phenomenon under disqﬁésion. We have decided
to follow, but not to defend here, the/definition of '
white~collar crime adopted in a recent survey of data sources of
white-collar law breaking. Reiss and Biderman (1980: 51-52)
define white-collar crime in terms of "1) the violator's use of
a significant position of power for 2) illegal gain." These
authors continue by noting that:

The corollary condition that there be damage or harm
to victims is an essential condition for all torts as
well as crimes. . . . Although calculations of
probable harm are implicit in the definition and
classification of types of law violation and in the
range of possible penalties attached to each
violation, in practice the actual harm done to victims
is more often than not the principal element in

determining the offense alleged and, later, of
sanctions. ) ‘

This makes an evaluation of crime impact all the more important.
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Three criteria are most often mentioned in determining the
degree of harm from crime: financial loss, physical harm, and
damage to the moral climate of the community. This abbreviated
1ist does not exhaust the potential standards by which one can
judge an act "socially injurious,” but it does seem to capture
the dimensions on which observers rate white-collar and
corporate criminality as harmful. Unfortunately, different
definitions of "white-collar crime" make strict comparisons
between white-collar and "ordinary" or conventional crime
spurious. Moreover, the nature of these crimes makes complete
detection and assessment impossible. This is compounded by the
fact that each of the standards of criminal harm is difficult to
evaluate unambiguously, making comparative statements between
precise levels of harm among different crime categories
impossible.

1. Financial harm. Precise financial estimates of the
economic impact of white-collar and corporate criminality do not
exist; yet, several estimates of such impact have been offered.

In 1974, the U.S. Chamber of Commerce estimated the
short-run direct cost of white-collar crime to the U.S. economy
at no less than $40 billion annually (Chamber of Commerce, 1974:
5), an estimate that is consistent with that quoted by
Congressman John Conyers in hearings before the Subcommittee on
Crime of the Committee of the Judiciary in 1978 (Conyers, 1978:
93). 1In 1976, the Joint Economic Committee of the U.S. Congress
put the figure at $44 billion annually. Several observers since
that time have pointed out that this estimate is very
conservative and excludes a number of offenses (e.g., Sparks,
1978: 112; Rodino, 1978: 146). Senator Philip Hart, as chair of
the Judiciary Subcommittee on Antitrust and Monopoly, estimated
that antitrust law violations may illegally divert as much as
$200 billion annually from the U.S. economy.

Congressman Peter Rodino, in hearings conducted in 1978,
informed the Conyers' committee that the Justice Department
estimated in 1968 that the estimated loss due to violations of
the Sherman Act alone was $35 billion, and a GAO study in 1977
estimated that frauds against government programs in seven
federal agencies alone cost the taxpayers roughly $25 billion
(Rodino, 1978: 138). Rodino placed the estimated loss from all
forms of white-collar criminality as closer to $100 billion
annually.

While estimates of total financial loss from white-collar
crimes is in the billions of dollars each year, estimates of
financial loss from specific white-collar crimes are similarly
high. The American Management Association has estimated that
the loss due to employee pilferage~-—arguably a white-~collar
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crime, but one that is not typically discussed as such--costs

the busi i 1111 i
14g).usmess community $5 billion a year (cited by Clark, 1978:

. The difficulty with estimates of specifi ite~

crimes pgral}els that with estimates fog whitg-ggiingOIlar
crlglnallty in general: the definition of white-collar crime
yarles_from observer to observer, making such estimates
1mpo§s1ble to reconcile. The U.S. Chamber of Commerce estimate
mﬁntlgne§ above, for example, includes the estimated cost of ’
shoplifting, but not price~fixing. That report does not pravide
a strenuous defense of such an arguable choice of crimes.

Most observers are quick to point out that th i
they provide are conservative, and that the actualelggngZtes
probably far greater. There is agrwement, however, that the
annual cost from white-collar and corporate crimes'is far
greater than that from ordinary crime. Measurement of these
gosts is, as we shall see, extremely complex. Data sources are
inconsistent, anq p}agued by problems of reliability and
validity. A beginning has been made (see Reiss and Biderman
1980), but many problems remain. Statistics on white—collar'
crime, it seems safe.to say, are at a more primitive stage than
tht_wh%ch characterized statistics of street crime prior to the
initiation of the Uniform Crime Reporting system.

2. Physical harm. While financial estimates, by most

standards, are high, they do not include th
e
accrue from these offenses. For example, total losses that

They do not cover the losses dque to sickness and
death that result from the environmental pollutioivgg
Sgﬁg:lrda?d :@ter,\gnd the sale of unsafe food and

, defective autos, tires, and applianc
hazardous clothing {#nd other productg? Thegsél:gddgf
not cover the numerous disabilities that result from
injuries to plant workers, including contamination by
chemicals that could have been used with more adequate
safeguards, and the potentially dangerous effects of
wor@-rela?ed exposures that might result in
malignancies, lung diseases, nutritional problems, and

even addiction to legal drugs d :
1979: 16). g gs and alcohol (Clinard,

Physical harm, like financial l¢sses, can be dir
toward at least three different groups: employees ofeggggnding
firms, consumers, agd the community at large (Schrager and
Short, 1978). 'Phy51ca1 harm to employees includes unsafe and
dangergus worklpg cgnditions, such as those found in many mining
operations and in fiberglass plants. The effects of black lung

disease and asbestos poisoning are relati
iv
but can result in death. J ely slow to develop,
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Harm experienced by consumers includes the sale of unsafe
products (e.g., flammable clothing for children) and food and
drugs. Perhaps the most dramatic and significant case of
consumer harm in recent history arose over the manafacture and
sale of an automobile, the Ford Pinto, that had been linked with
a number of driver and passenger deaths from an unsafe fuel
tank. Although the criminal trial related to this case resulted
in acquital of Ford Motor Company, commentators have been quick
to point out that the principle of manufacturer criminal
liability for their products was more firmly established by the
trial. Many other instances of severe physical harm might be
cited, although they have not always resulted in criminal
prosecution and conviction. For several years, the Beechcraft
Company allegedly used a fuel pump with a faulty design that
caused a number of deaths of pilots and passengers in the
Beechcraft "Bonanza" series of aircraft; the engine would often
stop when the plane was placed into a 1ight bank shortly after
takeoff, causing a loss of power and control (Geis and Monahan,

1976) .

Harm to the community at large can take many forms, such as
pollution: air, water, and noise. A recent report estimated
that 14,000 citizens in the United States who would have died in
1978 of lung cancer and other diseases related to air pollution
were spared because of improvements in air quality since the
enactment of the Clean Air Act of 1970 (Lewiston (Idaho) Morning
Tribune, April 22, 1980, P. 4A). The estimate was derived Erom

previous studies of the impact of air pollution.

Physical injuries are not readily quantifiable in terms of
dollars and cents, and perhaps for this reason, these
consequences of white-collar and corporate criminality are
viewed as more serious by citizens than are financial or
property losses (Schrager and Short, 1980). One difficulty
resides in the fact that it is often impossible to demonstrate
that actions leading to physical injuries were intentional or
were the result of faulty decision-making and other "human-like”
gualities. This, evidently, accounted for the recent court
decision that found Ford Motor Company not guilty of the deaths
of persons resulting from a Pinto fuel tank explosion and fire.
The lack of complete documentation concerning corporate
1iability in such matters does not deny that there are physical
injuries; nor does it argue against the notion that the public,
regardless of strict legal criteria, may blame corporations and
their officers for such acts. Nevertheless, it must be
recognized that all of the cautions concerning data sources
regarding economic harm apply with even greater force concerning
physical harm.

Another difficulty in assessing this consequence is the
absence of clear criteria or standards by which physical harm
from criminal means can be evaluated. Life itself is physically
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risky in many respects; to i

Lisky ots; t claim that such risks are d

agié?;?il" conduct is gquite another matter. The best g:sggned
and the most intensively trained pilots still cannot

eliminate completely the risk of flying that remains after those -

precautions. Until the idea of minimum acceptable lTevel of risk

is explicated and operationalized, di ]
Lcat : zed; discussions of physi
gggmiggztgfc;%i?;ugréges :rglllkely to be widely sgeguigiivgarm
ceptable levels of risk i vi
been employed in determini th Dieka For aipC
. ing unacceptable health risks £ i
and water pollution, for exam i alates, or
. ple. Airborne particulates
Z?Eegeggggaﬂggggzgéagggve igegif;ed levels determined meéig;lly,
' . igh levels of particulat
contaminants can be traced to a £ ing orn, stat
contamlnants can be traced manufacturing concern, state or
: cti posed. As yet, acceptable le
i;:k fg; many types of pollution have not'been geterminegelzngf
y often shift as knowledge is expanded. This further '

complicates asse i i
conp.icat ssments of physical impacts of corporate

3. Damage to moral climate i i
. : . . While few dispute th
gggiggagl égiﬁaggdtghy51gil harm due to white—coglar cr?;etgie
’ e criterion of harm that has b
most strongly by sociologists is th 4 s
: e set of broader social
consequences of crimes committed b i i
status. Persons of wealth and hi b Bocial Sndioe ooe oF
: gh social standin
gglg to very high standards of accountability fo; %hggi often
¢ nduct. As one gbserver put it: "It can be argued
hggz;gglgg&gnéstglnk, tbai social power and prestige'carry .
or social responsibilit and th i
of corporation executives to e A he Carure
: obey the law represents
ﬁgii_s§ilous pgoblem thap equivalent failurepby persoig izzg
) situated in the social structure" (Geis, 1972: 380-381)

The notion that presti > i i i
e not ge carries with it greater
:inggitgéilsﬁago??rd thi cgmmunity is objectignable to some on
. + may lead to standards of crime serio
ggzzugepend upon characteristics of persons (e.9g., sociogigﬁgiic
trad't! race, gepder).'One of the charges against the
does1p;22?ie§§1?;?:109}ca1 fgcus on ordinary crime is that it

: . since the most serious cri i
are heavily concentéated a i e oratns” ort

mong lower socioeconomic st
segments of the population Still, it i  tarabio th
. ] . it is unmistakable that
crimes are more serious than otheré d i imes may
indeed be those committed b L in positions of power and
. . y persons in positions of
prestige. In fact, one of the isti £ B e i
: characteristics of white-
crimes--that victimization patterns e hora,
. are spread over man
persons than are most conventional i ¥ orim
: £ crimes--suggests that cri

by persons in power may have more impact exactly for this regzzn.

Because of the high sccial standing of white-collar

offenders, some observers h i i
SC ave maintained that these vi i
create cynicism and foster the attitude that "if otheréoiizlons
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doing it, I will too" (Saxon, 1980: 12). This interpretation
has been given by tax authorities that after exposure of former
President Nixon's tax deceits, false reporting of taxes
increased substantially (Geis, 1977). More fundamentally, it is
held that white-collar crime threatens the trust that is basic
to comm:niity life, e.g., between citizens and government
officials, professionals and their clients, businesses and their
customers, employers and employees, and even more broadly, among
members and between members and nonmembers of the collectivity.
Thus, Cohen (1966: 4-5) argues that "the most destructive impact
of deviance on social organization is probably through its
impact on trust, or confidence that others will, by and large,
play by the rules."” Because both the offenders and the offenses
are "high placed," this is a particularly bothersome feature of
white-collar crime.

The relationship between white~collar crime and prevailing
attitudes among the public as to trust has never been explored
systematically. Yet, it is precisely public trust--trust in
social institutions, groups, and particular persons--that may
provide the social glue that is social cohesion in the
community. Once that cohesiveness is weakened or broken, the
social fabric itself suffers. (We return presently to these
considerations, for they deserve more than jpassing mention.)

These consequences, however, rest to a large extent on some
unstated and untested assumptions, namely that (1) high status
persons serve as moral role models for the rest of the
population who, in turn, pattern their behavior after those they
emulate; and (2) that the public generally views such conduct as
relatively serious, at least compared to street crime. The
former assumption has never been put to empirical test, and one
could generate arguments both for and against it. The second
assumption has received more empirical attention, both because
public perceptions of crime seriousness may be important
criteria of harm, and because they may be related to other
criteria (mentiocned above). None of these studies, however, can
be termed "definitive." Paradoxically, the accepted social
science view has been that the public does not view white-colliar
crime as serious, relative to ordinary or street crime. This
view may be related to the inconclusiveness of the research;
but, if so, it is odd that the second assumption has been
implied at all.

B. Public Reactions to White-Collar Crime

The conventional wisdom that members of the public do not
view white~collar violations as terribly serious, compared with
ordinary crimes, was succinctly summarized by the President's
Commission on Law Enforcement and Administration of Justice
(1967: 48): "The public tends to be indifferent to business
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crime or even to sympathize with the offenders when they have
been caught."

. This argument dates back at least to Ross (1907: 46) who
claimed that:

<. the geal weakness in the moral positions of
Amgr}cans 1s not their attitude toward the plain
criminal, but their attitude toward the
guagl—cgiminal. The shocking leniency of the public
in gudglng conspicuous persons who have thriven by
antisocial practices is not due, as many imagine, to
sygcophancy . » . but the fact that the prosperous
evildoers that bask undisturbed in popular favor have
been careful to shun--or seem to shun--the familiar
types of wickedness.

. Sutherland maintained this view in his major work on
wh%te-collar crime when he claimed that "the public. . .does not
tplnk of the businessman as a criminal; the businessman does not
fit the stereotype of 'criminal'" (1949: 224) . Sutherland, like
Ross before him, did not, however, support his claim with
reference to data. Work subsequent to Sutherland has
perpetuated this view. Clinard (1952: 355) and Aubert (1952)
both sub§cribed to this view, Aubert saying, "The public has
customarily a condoning, indifferent or ambivalent attitude,"

although_Aubert does admit that this conclusion is not based on
systematic surveys.

.Supporters of this conventional wisdom have often
attributed this "fact" to the influence of white-collar
v191§tors in manipulating stereotypes and images of "the
criminal" to exclude themselves. As Sutherland (1945: 270)
observed: "Public opinion in regard to picking pockets would
not be well organized if most of the information regarding this
crime came to the public directly from the pickpockets
themselvgs." Still other writers have quarreled with the reason
fog public indifference while at the same time maintaining its
ex1stenge. Kadish (1963) takes as given the public's nonserious
perception of white-collar crimes, and uses it to support his
argument tpat white—-collar crimes must be processed differently
(i.e., administratively, not criminally) for this reason.

1. The evidence. wWhat is the empirical evidence with
rer 3¢t to this conventional wisdom? Actually, there is very
litcle. One small-scale study (one that was conducted as part
of.a lagger Survey on a topic quite removed from white-collar
crime) is often cited in support of this view. Newman (1953)
fqund that 78 percent of his 178 respondents did not rate '
violations of pure food and drug laws as comparable in
seriousness to street crimes; but, the respondents did favor
stiffer penalties than were usually given out for such
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violations by the courts. Aside from these findings, most of 3 adolescents rated the embezzler as a less serious criminal than
the research on perceived crime seriousness has suggested a far L the armed robber, murderer, or narcotics seller to minors, but {
different conclusion: members of the public do make H more serious than the burglar, prostitute, or rioter who ‘engages i
discriminations among types of white-collar crime (as they do in looting. There was no difference by sex of respondent in
for street crime), rating some as more serious, some as less. , these ratings, but more highly educated and white respondents ?fJ
And, as a group, white-collar violations are generally ranked as | were more likely to favor lesser penalties (however, even here | 1
quite serious. } the degree of condemnation was high). 1In another part of the

1 survey, respondents were asked how uneasy they would be working

} with a parolee who had been convicted of a crime. Only the
university rated a number of white-collar crimes as at least of ; armed robber provoked more anxiety than the embezzler who stole
comparable seriousness as street crimes. Rettig and Passamanick i from a charity; much less anxiety was expressed over the
(1959a, b) questioned respondents about the rightness and | prospect of working with a check forger, an auto thief, an
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Reed and Reed (1975) found that 305 freshman at a southern

wrongness of 50 different acts, 5 of which involved business income tax defrauder, and a shoplifter., When asked about

crime. TFour of these business crimes were among the 25 specific dispositions, 7 percent of the respondents were willing
eliciting the severest moral condemnation. (A followup showed to place the embezzler on probation, but 43 percent favored a
that most of these white-collar offenses, however, elicited less short period of confinement, and 42 percent a longer sentence.
condemnation with increasing age of the respondents.) More lenient handling was favored by the respondents for a

25-year-old burglar, with 20 percent favorin i
' g probation, 57
percent a shert period of confinement, and 15 percent allonger

sentence (Joint Commission on Correctional Ma
Training, 1968). = npower and

Gibbons (1969) queried 320 San Francisco residents about
their preferred punishments for a variety of offenses. Seventy
percent of the respondents preferred prison sentences for an
antitrust violator, about the same percentage as preferring

imprisonment for an auto thief. Forty-three percent of the I More recent surveys show similar results. 1In a survey of
respondents preferred imprisonment for an advertiser who i Baltimore residents, Rossi, et al. (1974) found that
misrepresents his product, a figure similar to that of the : manufacturing drugs known to be harmful to users and knowingly
imprisonment of one who assaults another person. selling contaminated food which results in a death were rated as

i more serious than armed robbery, child abuse, selling secret

A Harris poll conducted in 1969 concluded that "Analysis of documents to a foreign government, arson, deserting the army in

this list of white-collar and street crimes and rankings of time of war, spying for a foreign government, and child
seriousness leaves little doubt that immoral acts committed by ) molesting. Of the 140 offenses on Rossi, et al.'s list, 20
Establishment figures are viewed as much worse, by and large, i _coulq reasonably be considered "white-collar crimes." When
than anti-Establishment figures who have caused all the recent | considered together, the white-collar offenses as a group were
flurry of public indignation (Time, June 6, 1969, p. 26). | rated as more serious than spouse abuse, burglary of a factory,

| rgsigting arrest, bribing a public official, simple assault, and
Clinard (1952: 89-114), in spite of his view that the killing a suspected burglar in one's home.
public does not condemn white-collar crimes to the same extent

%s street crimes, indicated that polls conducted at the time of Cullen, Link and Polanzi (1980) replicated Rossi et al.'s

his study of OPA violations during World War II found that most o rankings in a rural area in Illinois. On the basis of 105
persons (between two-thirds and 97 percent, depending on the f responses, they conclude that citizens do view white-collar
specific poll of a national sample) favored OPA controls. % criminality as serious (more so, in fact, than did Rossi's
: i respondents), although, as expected, they make distinctions in

Hartung (1953) asked 40 meat company managers and 322 | terms of relatlye seriousness on the basis of different kinds of
citizens to express their disapproval of 10 different acts (five | white-collar crimes. "Violent" corporate offenses in particular
criminal, five civil and of the white-collar crime variety). il were rated as highly serious. Knowingly selling contaminated
Citizens disapproved of the civil acts to the same extent--not ‘ food which results in death, for example, was rated as more
more, but certainly not less--as the criminal acts; the meat p serious than forcible rape, aggravated assault, and selling
managers, perhaps expectedly, disapproved more of the criminal ! secret documents to a foreign government. Causing the death of
acts.

an employee by neglecting to repair machinery was rated by the

Illinois respondents as more serious than child abuse, making
A 1063 survey of U.S. citizen attitudes also found , sexual advances to small children, and kidnapping for ransom.

relatively high condemnation for one specific white-collar
offender: the embezzler. Samples of 1,000 adults and 200
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Hawkins (1980) surveyed 662 undergraduate university
students at the University of North Carolina. Students were
asked to rank the seriousness of 25 different acts presented in
scenerios altering the nature of the acts and actors. Six of
the scenerios depicted white-collar offenses. One such act, a
hotel owner who refuses to install a fire alarm and subsequently
100 persons burn, was rated as more serious than a 50-year-old
man raping a babysitter, a young man who killed his parents, and
a woman who shoots and injures her husband. The other
white-collar crimes received differential ratings, although the
lowest rated white-collar crime--a man who fails to pay income
tax--was rated 16th out of the list of 25.

A preliminary analysis of data collected in a nationwide
sample of 60,000 households by Marvin Wolfgang (1980) found that
the public does indeed view white-collar crimes as serious.
Wolfgang's data show that a legislator taking a bribe of $10,000
was rated as more serious than a burglary of a bank that netted
the burglar $100,000. A factory's polluting a city's water
supply resulting in only one person's illness was rated as more
than twice as serious as the burglary of a private home where
the burglar steals $100. Consistently, certain white-collar
violations--particularly those that result in injury or
death--are rated as very serious, a view that is supported by a
reanalysis of Rossi's data by Schrager and Short (1980), who
found that white-collar crimes that involve violence are rated
as serious as are street crimes of violence, and as more serious
than nonviolent crimes of either variety.

2. The confrontation of empirical evidence and .
conventional wisdom. One must surely wonder on what basis
criminologists have maintained the view that the public is
indifferent to white-collar crimes. Virtually all the research
done to date suggests quite another conclusion: the public does
condemn white-collar crimes, many to the same extent or more
than forms of ordinary crime. Yet, the conventional wisdom
persists: "One must, of course, recognize that the public is
far less fearful of dying a slow death as a result of air
pollution, or of a disease caused by their occupation, than they
fear being robbed or burglarized" (Clinard, 1979: 16).

One could argue, we suppose, that the findings reviewed
indicate increased awareness of such crimes on the part of the
public, perhaps a shift in public knowledge; that is, the more
one knows about these crimes--particularly their harmful
consequences—--the more one condemns them. The problem with
comparing the public with criminologists in this respect is that
the latter have done very little research on white~collar crime
compared to ordinary crime. At this point, it is doubtful
whether criminologists are better armed with scientific
knowledge about white-collar crime than the public presently
possesses. In this sense, the protestations of criminologists
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appear to be a case of "Do as I say, not as I do." Further, one
could argue that increased public awareness and knowledge are
prgducgs of the consumer movement which has taken as its
opject}ve precisely this sort of public information
dissemination. Yet, even those studies done prior to the
current consumer movement suggest that the public has hardly

been indifferent to white-collar crimes In any c¢
i . ase, th
other plausible explanations. Y ¢ Lhere are

a. Heightened social consciousness. There seem to us to
be at least three possible explanations for the discrepancy
petween the.empirical evidence and criminologists'
interpretation of that evidence. First, the moral condemnation
dlsplayeﬁ by criminologists is so intense, compared to that of
the publ;c, that anything less than tota. outrage by the public
will be interpreted by criminologists as indifference. Such a
hypothesis is clearly plausible and, in fact, suggested by the
wo;k of many criminologists who have worked on the topic of
white-collar crime. Meier and Geis (1979), for example, have
Eecently;argued’that criminologists have adopted a strict

correctionalist" stance with respect to white-collar crime.
The works of Ross, Sutherland, Clinard, and many others seem to
have begn oriented more toward control and regulation than
towa;d increasing social understanding of this form of
criminality, an orientation that is often quite divergent from
that which criminologists bring to the study of ordinary4crime.

While the ideological position of, say, Sutherland was
masked by statements indicating that he viewed his contribution
as "reforming criminological theory, and nothing else"

(1949: 1), criminologists have recently been less subtle.
Donald Cressey, a collaborator with Sutherland and himself a
contributor to the literature on white-collar crime, has noted
Suthgr}and's strong reformist inclinations with respect to the
cond1t10n§ he was studying (Cressey, 1976: 214-215). Recently,
Cressey hlmgelf illustrated this tendency in testimony before
the Subcommittee on Crime of the Committee of the Judiciary
(Cressey, 1978: 113-114): "I am glad you invited me back
because! among other things, my testimony in June didn't show
enough indignation. I am quite indignant about white-collar
crime, apd my prepared statement this time expresses a little of
that indignation. I am looking for solutions to our

white-collar crime problem that involve something other than
mere deterrence and defense."

Such indignation, of course, may simply reflect the greater
consciousness among criminologists of the nature and extent of
whltg-collar crime. It is true that many citizens do not
realize that they are being victimized by some white~collar
crimes (e.g., price-fixing, restraint of trade) and, under those
circumstances, the public cannot be expected to react to such
behavior. Yet, the evidence reviewed suggests that the public
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does react negatively to white-collar offenses in their

‘seriousness ratings (e.g., according to the consequences of the

act, and perhaps characteristics of the actor). The public does
not lump all white-collar crimes into the same cognitive
category, as criminologists often do. There is nothing
inherently improper about being indignant about white-collar
crime so long as this attitude does not interfere with the
scientific task.

b. What people say and what they do. Another possible

+ explanation for the divergence of the empirical literature on

public perceptions of seriousness and criminologists'
interpretations of that literature is that criminologists are
acutely aware that what people say is often different from what
they do (Deutscher, 1973). Finding that persons regard some
white-collar crimes as serious as some ordinary crimes may tell
us nothing, say, of the willingness of those same persons to
support legislation dealing more harshly with white-collar
criminals, or to convict white-collar crimes from a safe
distance, yet accord white~collar criminals differential
treatment at the hands of the law (or tolerate such treatment).

One reason for this apparent discrepancy between attitudes
and actions may be that the kinds of contingencies that often
mitigate criminal penalties are more prevalent among.
white-collar criminals (e.g., no prior record or no record of
violent acts, steady employment, ability to meet other social
and financial obligations, few prospects for recidivism, etc.).
Moreover, one must consider that most white-collar criminals are
not dealt with in front of juries (neither are ordinary
criminals, of course), but officials of regulatory agencies; the
public seldom has an opportunity to influence directly either
the nature of the penalties for these crimes, or the application
of those penalties that do exist with respect to specific
violations.

Even if citizens were deeply sincere in condemning
white-collar crimes, it could be the case that their outrage has
no collective expression in the form of citizen groups and
lobbyists. However, the tremendous increase in consumer
advocacy suggests precisely the opposite conclusion--citizens
are not only concerned, but are finding political means to
express their opinions (Geis, 1974), even if some recent
evidence has indicated that public opinion does not directly
affect either the content or the administration of the criminal
law (Berk, Brackman and Lesser, 1978).

c¢. Flaws in the research. A third explanation for
criminologists' interpretations of research concerning public
reactons to white-collar crimes has to do with various

‘ methodological defects of the research, rendering it

implausible. One could ask whether respondents were willing to
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respond to an investigator's questions about the seriou
white-collar grimes_in a manner that is socially accept:gizs(gi
least to thg invesgtigator), and still regard white-collar crimes
as %ess serious, on the whole, than ordinary crime. Moreover

it 1s true that some studies of public perceptions of crime ’
seriousness have used nonrandom samples of citizens (e.g.,
Newman,'195§; Reed and Reed, 1975; Hawkins, 1980) making
generalizations of results questionable.

Rossi et al. (1974) used a reéresentative sam
. ple of
Baltimore, Maryland respondents (who may be atypical of citizens

elsewhere), and other problems limit compl ; :
their findings: P mplete confidence in

1. The method of rating crime seriousness is that
suggested by Wolfgang and Sellin (1964) which presents
respondents with a crime description and asks them to
rate the crime from "1" to "9" (with "gn being the
most serious). This technique has proven troublesoie
in some respects (e.g., Rose, 1966) and, as a result,
investigators have used increasingly a technique,
known as magnitude estimation, where an arbitrary
value (e.g., 100) is assigned to a criterion crime,
and respondents are asked to rate other offenses as
more or less serious (by assigning higher or lower
vglues) to the criterion offense (see Erickson and
Gibbs, 1979! for a rationale for this procedure and an
example of it; also see Wolfgang, 1980). This method
greatly increases the potential range of expressed
Serlousness, thus permitting more variability in
seriousness ratings; moreover, one can most easily
make comparative judgments about the relative

positions of offenses since this techniqu
: e, produces a
ratio scale. 2 ?

2. The number of persons who rated each of Rossi, et
al.'s crimes varied from crime to crime (each crime
was rated by at least 100 persons). Thus, although
the ?otal sample may have been representative of
Baltimore citizens, the representativeness of the
sample for each crime varied. Rossi and his
colleagues do not provide sufficient information about

the sample for each crime to satis ; p
doubt. £y this nagging

3. Perhaps becguse of these difficulties, there appears
to bg a serious problem of response reliability in
Rossi's findings. One crime, assault with a gun on a
stranger, was inadvertently repeated in the survey.
The first time it was asked, this crime was rated as
18th most serious out of the 140 total offenses. The
second time it was asked, this crime fell to 24th
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position (Rossi, et al., 1974: note, Table 1, p.
229). Moreover, the standard deviation for this
offense does not appear greatly larger than those of
other offenses in the study, suggesting that
reliability may be a problem for other offenses as
well. 1In a subsequent publication, Berk and Rossi
(1977: Appendix A) address some of these issues, but
do not do so in a completely satisfying manner with
respect to these specific issues. Moreover, the
subsequent discussion raises yet another gquestion,
that of. the possibility of low test-retest reliability.

This third problem of Rossi's study was evident in the
replication of that study as well. Cullen, Link and Polanzi
(1980: 16) indicate that they inadvertently repeated three
offenses, and that respondents rated the same crimes differently
the second time. Armed robbery of a company payroll dropped
from the 29th position to 36th; burglary of a home with stealing
of a color television set was ranked both 77th and 82nd; and,
assault with a gun on a spouse was ranked 27th and 37th. Such
differences in ranks with the same offenses cannot help but
raise questions about other crime rankings.

C. Alienation, Social Confidence, and the Moral Climate

If social scientists have misinterpreted (or do not accept)
the evidence on perceived seriousness and public concern with
white-collar crime, they have left virtually unexamined their
own stress on damage to the moral climate and the social
fabric. The complexity of these phenomena undoubtedly
contributes to the lack of empirical work. Yet, there exist
theory and research that are relevant, though the concepts and
methods of inquiry of the corpus of this work have not been
applied to the study of white-~collar crime. 1In what follows, we
discuss two areas of ingquiry that seem especially relevant to
our concerns, and the implications of these for the study of
white-collar crime. Following this, research strategies
suggested by these implications, as well as strategies designed
to permit greater precision concerning seriousness ratings, are
discussed.

1. Alienation. The "alienation syndrome" (Seeman, 1975:
91) is based upon "root ideas concerning personal control and
comprehensible social structures." Some of the varieties of
alienation that scholars in this tradition delineate relate
directly to the lack of trust which is hypothesized to result
from white-collar crime. The most obviously relevant variety of
alienation in this respect is normlessness, which is prominent
in both structural and social psychological theories. Here, the
focus is on standards of behavior, not the behavior of
individuals. The relationship between the two may be regarded
as problematic. Structurally, the concept of normlessness
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refers to "the condition in which norms have lost their

regulatory powers"; at the individual level, the concept "refers

to expectations or commitments concerni

establ@shed norms of behavior" (Seemantn%Q;g? ggg?fvance of
Operatlonally,‘attempts to measure normlessness suggest the
concept's affinity to trust; for example, in "Dean's (1961)
usage (his item: 'Everything is relative and there just aren't

any definite rules to live by'), or McClosky and Schaar's (1965)

measure of 'anomy' (item: 'People were better off in the old
days when everyone knew just how he was expected to act')"
(Seeman, 1975: 103). Trust has also been a major focus of

recent work on political issues (e.g., Finifter, 1970; Converse,

1972) and op interpersonal trust (Rotter, 1971).

Studies of normlessness suggest, as Seeman (1 :
notes, thgt trgst is not a "unitary personality ée§Z3£elog)
thread which b%nds attitudes toward oneself, toward othérs and
tovard tpe pPolity into a generally positive (or negative) '
orlentation."” A clear implication for study of the impact of
white~collar crime is that interpersonal and institutional
referrents of_trust must be differentiated. Institutions,
broadly conceived, have been differentiated in the next body of
research to be considered. Before turning to this research),

however, mention should be made of other i
: . O0Ssib
varieties of alienation. possibly relevant

Pgwerlessnegs is the dimension of alienation most
extensively studied by social scientists. Defined as "a low

expectancy that one's own behavior can control the occurrence of

personal and social rewards" (Seeman, 1972: 473 ow

might be expected to result from white-collar ciimg tgrigzsness
extept that trust in large corporations, government, or other
seemingly responsible organizations is eroded by its
oEcurrence.' A less studied dimension, "cultural estrangement"
( tbe perceived gap between the going values in a |
society . . . or subunit thereof . . . and the individual's own
standards ," again following Seeman, 1972: 473) , might be
expected to rise in response to the crimes of apparently

responsible officials in business overnment, and
offending institutions. ' 9 ’ other

The other dimensions of alienation delineated by Seeman and

others--meaninglessness ("Things have become so co i i
mplicated in
thg world today, that I really don't understand jusg what is
going on," an item on Middleton's, 1963, alienation scale),
self-estrangement (perhaps the alienation theme with the most

venerable history, from Marx to the present), and social

isolation (which, in Wilson's, 1968, usage, has a strong trust

component, being based on "a desire for the observance of
§tandards of righ? and seemly conduct," p. 27)--are also
important to consider as we study the impact of white-collar
crime on moral climate and the social fabric.
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ile alienation relates in a general way to the moral'
climaﬂZ/social fabric impacts gf whiteTcollar crime, ieeminaid
cautions suggest the desirabillty‘of_d%ffgrenylat}ng lrgieas
other types of impact into more.spec1f1c.1nst%tut19na area
than has been customarily done in the allenatlon_lltera ugn;l
Alienation scales have tended to concgntrgte on interpers nas
and political trust, and on disaffection in these arei§7§?
one's work situation (see e.g., Robinson and Shaveré > d.b
chapters 4 and 5), areas which may or may not pe af ii 5 cr%me
one's experience with and/or perceptions of white-colla St .
Both general and more specifically directed effects_regged
investigation, as the next body of research to be exami
suggests.

. nfidence in institutions. Singe 1972,'t@e General
Sociai Susgey (GSS) , a project of'the Naylonal Opinion Re;eézch
Center (NORC), and the Louis Harris polling organlzat}on agout
been questioning samples of thg Un%ted States popula 1gn
their confidence in major institutions. The gorm of the ion is
questions occasionally varies, but the following GSS Eerﬁ} 0
representative and has remained constant throughout the his y
of GSS (1973-1980):

ing to name some institutions in.thig country.
;sa%agozsgthe people running these institutions are
concerned, would you say you have a great deal of
confidence, only some confidence, or hardly any
confidence at all in them?

imi recise descriptors have varied be?ween GSS.and
Harriitm;%:;lééspbeing more cqnsistent.. GSS descglpgorsi'sigge
1973, were the following: Major companies, Organize rg lgnizéd
Education, Executive branch of the federal governmen@, tF%ic
labor, Press, Medicine, T.V., q.$. Supreme Court, Scien ;d
community, Congress, and the Military. ;n 1975,.Ban s ﬁave been
Financial institutions were added. Harris desgrlptois have
jdentical in many instances, and very 31@11ar in most © . .
Smith (1979) has examined at length the 1mpact.of ;hise ?zh
other GSS-Harris differences. gls conclusion is that, w D an
proper caution, the confidence 1tems.used by GSS and Hal.:rlma_or
be used "as measures of the fluctuating state of Frust in n J
institutions" (Smith, 1979: 93). Tgust was the 51ggli moﬁosen
frequently given definition of confidence by a randomly g'dence
subsample of the 1978 GSS sample. "In gengral . 5 7‘conf;ith e
means to the vast majority of people trusting or naving falth
the leadership, while a secondary group emphasizes compe eeitéer
and a much smaller group stresses the concggts of s?rVEng et
the common good or personal intergsts" (Smith, 1979: g L. e
differences in definition of confidence were not foun 4 ot
related to the level of confidence expressed by respondents.
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Smith (1979: 87) suggests that a major problem that lends
instability to confidence measures relates to the abstract
nature of the items. "This can make it harder for items to
become crystalized and, as a result, make changes in responses
easier and more common." And, again, "Attitudes about
confidence are not usually consciously preformulated in a
summary and coherent fashion and cannot be simply or
automatically plugged into any scale of responses. In essence,
the nature of the topic of confidence in institutions probably
helps to keep many attitudes uncrystalized and thus makes them
more susceptible than average to changes™ (Smith, 1979: 88).

It thus appears that confidence is a viable concept, in the
sense of being widely and correctly understood, but that the
particular institutional items studied are sufficiently
ambiguous as’ to introduce an element of instability. It is
possible--and we think probable~-~that more specific '
institutional referrents, related to more specific events, might
elicit more focused, reliable, and valid responses. Such a
strategy would require detailed questioning concerning
knowledge, awareness, and concern prior to questioning
confidence and the meaning of the concept to respondents. Such
a procedure is well worth the effort given the potentially

important relation the concept of confidence has with
white-collar criminality.

D. The Impact of White-Collar Crime: A Proposal

The impact of white-collar crime may now be restated in
terms of the issues discussed above. Impact is of three types:
(1) economic harm; (2) physical harm; and (3) damage to the
social fabric (including moral climate or climates). The first
two of these may be identified with objective--though difficult
to measure-~~-criteria such as monetary costs and health hazards
associated with white-collar crime. Economic and physical harm
are to some extent dependent upon one another, most typically in
the form of economic costs associated with physical damage (to
health, as a result of disease or injury, and in the extreme
case, death). Similarly, damage to moral climate/social fabric
is presumably partly a function of perceived and experienced
economic and physical harm. By its very nature, however, the
social fabric is more than individual experiences or perceptions
of harm, or their accumulation. While debate concerning precise
meanings is unlikely to be stilled by any definition--nor should
it be--based on the "alienation" and "confidence" literature,
the notion of trust appears to be crucial.

Trust is an element of both normlessness and social
isolation, as these have been measured. 1Its relationship with
other types of alienation, and the relationship of white-collar
crime to each type of alienation, are problems worthy of
attention. Trust has been defined as a "generalized expectancy
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by another individual that the word, promise, oral or .
3§iite§ statement of another individual or group can be relied
on" (Rotter, 1980: 1l). This suggests an 1nst1t9§10nal or 4
collective counterpart to interpersonal trust qould be define
as the expectancy that institutions can be relied upon to me:ﬁ .
the expectations constituents have for them. To the.extent : a
expectations are not met, constituen;s_may becomg §11epateq rom
these institutions, and reduce or e}lmlngte participation in
them. Thus, the inability of political institutions to produce
effective and meaningful majorities.through elective pgocedures,
such that persons can readily idgntlfy the most gffectlve means
by which they can attempt to satisfy their political ‘
self-interest, may reduce the percentage gf persons wpo vote in
elections (see also Janowitz, 1978). Sl@llarly, the 1Eab}l%ty
of economic institutions to produce quallty.goods, at "fair ,
prices, without resorting to deceptive and illegal means, may
lead to economic boycotts, consumer advocacy, and suspiciousness

of the business community.

The remainder of this paper examines problems assoglated
with the measurement of each of the types of impact. Since our
own research is focused on public assessments oﬁ whlte-collai
crime, and on damage to the social fabric, we will concentrate ]
on these areas, while devoting less comment to the assessment o
economic and physical harm. We will, however, begin our
discussion with the latter.

sources on white—-collar law-breaking. Until
recentiy,D:EZre has been nc attention giyep thg problgm of data
sources on white-collar and corporate criminality, aside from
the plaintive suggestions of criminologists that current sourceg
are inadequate. Toward that end, Re%ss and B}derman (1980), an
their associates, have surveyed public and private dats sources
of white-collar law~breaking. Their "state of thg art" survey
reveals a multitude of data sources and prgblems in their 4
interpretation. Their concluding observations, while focused on
social indicators and substantive theories of whlte—cc}lar
crime, are no less applicable to the prob}em'of assessing many
of the consequences of such crime. They indicate that

the current state of federal agencies' information
systems makes it difficult to develop a system og
social indicators on white~collar law-breaklgg without
substantial alteration in their data collectlmn!
processing, and reporting subsystems . . . . Quite
often the current data cannot provide satisfactory
tests of substantive theory, yet they age.nonetheless
put to it. The result is a body gf emplrlgal
investigations that are inappropriate and inaccurate

tests of theory.
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And so it is, also, with respect to assessment of the
consequences of white-collar crime. Reliable and valid social
indicators of white-collar crime are crucial to any such
assessment, . Yet, just as the Uniform Crime Reports provide
little information as to the consequences of even Class I
crimes, social indicators of white~-collar crimes are unlikely to
provide complete information as to its consequences. Reiss and
Biderman (1980: 697) acknowledge that seriousness often enters
into measurement considerations in a variety of ways, but
conclude that "it seems premature . . . to attempt any
classification of illegal gains or harms" and that such problems
are "worthy of systematic investigation."

At present, there are substantial problems with virtually
any known data source on the consequerices of white-collar
crimes. Records and statistics maintained by offending
organizations, for example, are unlikely to have this sort of
information; and, if such information is maintained, it is
unlikely to be available to outsiders. Records of enforcement
and sanctioning agencies are more likely to have information
about the nature of the offense rather than its impact (except
perhaps in very general terms). Moreover, those who would
attempt victimization surveys that concentrate on white-collar
crimes would, somehow, have to compensate for the fact that
victims are often unaware of their victimization, a situation
that is very different for street crime. Yet, until such work
is attempted, discussions of the physical and economic impact of
white-collar crime are doomed to be shrouded in controversy and
speculation,

2. Public assessment. Public assessment of the impact of
crime has niost often been studied by means of seriousness
ratings. Contingencies of perceived seriousness have seldom
been studied directly. Rather they have been inferred from
variations in ratings of crimes associated with, e.g., age, sex,
and other characteristics of the victim and the offender, and
the relationship between the victim and the offender. We
propose to study these relationships directly by inquiring as to
the influence on perceived seriousness of dimensions of harm,
such as those suggested by Reiss and Biderman (1980). We
propose, further, to study the effect on perceived seriousness
of the degree of harm associated with crimes, i.e., economic,
physical, and "community" (social fabric/moral climate)
criterion, as noted earlier.

Earlier research suggests strongly that physical harm is
perceived as more serious than is economic harm, for both
white-collar and ordinary crime. However, the range of such
variation, and the influence of victim-offender relationships,
has hardly been studied at all. This is particularly true with
respect to white-collar crime in which such relationships may be
critical, as between employers and employees, producers of
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products and consumers of those products, or between.the general
public or segments thereof, and those who offend against them,
e.g., polluters of the environment or corrupters of common trust
(see, e.g., Shrager and Short, 1978 and 1980).

Little systematic research of this sort has been .
undertaken--none, to the best of our knowledge, concerning
white-collar crime. Sykes and West (1978) report egploratory
research concerning "how people perceive various crimes and.how"
the elements composing these images influence their evaluaticas
(p. 3). Fifty respondents from randomly selected hguseholqs in
Charlottesville, Virginia, were interviewed'concernlng tpe;r
images of ten crimes (none, regrettably, whlte—collar“crlmes)
selected from the Rossi, et al. (1974) study. .Asked what
factors would, in their judgment, make each crime more or less
serious," respondents volunteered "at least eight major factors
at work":

First, as might be expected, the degree of bod@ly hurt
and the degree of economic damage or loss a crime
caused wers both cited. 1In addition, however, many
respondents also pointed to the degree of ‘
psychological or emotional damage caused by a crime;
the degree to which a crime posed a threat to persons
other than the victim or its potential for harm; the
presence or absence of intent--that 1s, the extent to
which the crime was "voluntary"; what the offender
expected to achieve by the crime, which can be_called
purpose:; why the offender had that purpose, which can
be called motive; and finally the presence or absence
of something that can be called fair play. Judgments
concerning the seriousness of crimes are apparently
based not simply on some concept of financial or
physical injury, but represent instead a complex set
of evaluations in which the character or nature of the
criminal is no less important than the consequences
for the victim. (Emphasis in original.)

These findings are suggestive, but hardly (§s Sykes agd
West readily acknowledge) definitive, again particularly with
respect to white-collar crimes in which both perpetrators and
victims often are organizational, or at least far more numerous
than is the case for the common crimes studieq. Sugh findings,
in any case, call even more strongly for ;h? 1nclus%on of
possibly relevant contingencies in determining public
perceptions of white-~collar crimes.

3. Measuring social impact: seriousness and harm. No
social impact of white-collar crime involves all the
complexities of the phenomena so labeled, gs.these are
understood and reacted to by citizens, ind1v1§ually and in a
variety of collectivities. Economic and physical harm,
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experienced and perceived, however measured, are related to
social impact, but in largely unknown ways. Studies of
perceived seriousness, as we have seen, yield impressive
empirical regularities concerning the relative seriousness of
particular crimes and combinations of victim and offender
characteristics. Yet, little is known of the precise bases for
perceived seriousness, i.e., the characteristics of crimes that
are associated with assigned seriousness ratings. We know that,
in general, crimes resulting in physical harm are rated as more
serious than are crimes resulting in economic harm, and that the
degree of each type of harm is associated with perceived
seriousness. Yet, that knowledge is quite limiting, and is
unlikely to generate any new insights concerning public
perceptions of crime seriousness or, more grandly, public
perceptions of trust and confidence in social institutions.

This insight, however, does not take us very far unless
other sources of complexity are taken into account. Two such
factors that are worthy of attention include personal experience
with crime, and the relation of white-collar crime to values.
Instances of white-collar crimes may result in trivial '
individual harm (e.g., persons being victimized by a
price-fixing conspiracy may be charged only one penny more for a
product as a result of that crime); yet, those small individual
harms can be aggregated into losses that are substantial indeed
(Reiss and Biderman, 1980). Given the literature reviewed
earlier, individual perceptions of crime seriousness may rely
less upon personal experience with crime--such as being
victimized directiy and substantially--than upon other bases.
Moreover, values such as those placed on private ownership of
property and enterprise (and its uses), as well as other
fundamental values (Rokeach, 1979), seem likely to be related in
more complex ways to white~collar than ordinary crime.

A second aspect of measuring social impact concerns various
dimensions of trust, drawing upon the literature of alienation
and on confidence in major social institutions. Here, the focus
is on the social fabric. The rich literature on alienation and
institutional. confidence unfortunately has little reference to
white~collar crime. Substantive findings in both literature and
in research on political efficacy are of considerable interest
and relevance, however. It is known, for example, that better
educated and high socioceconomic status persons generally have
lower scores on powerlessness and normlessness scales, and
higher scores on political efficacy. These same persons seem
more likely to be aware of and knowledgeable about white-collar
¢rime in general, and with respect to particular instances which
have achieved notoriety, e.g., the Thalidomide and Love Canal
disasters, and price-fixing by major electrical companies.
Nisbet (1979), among others, has pointed to the great difference
in public understanding and reaction to widely publicized events
such as the accident at Three Mile Island, and less publicized
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but equally or even more serious conditions, such as
contamination of water ways by chemical dumps. It will be
important, therefore, to study carefully a variety of segments
of the population, and general perceptions of economic and
physical harm caused by white-collar violations, as well as
knowledge of and reactions to particular events.

Powerlessness and normlessness dgenerally are positively
related to one another, and both are negatively related to
political efficacy. But, how these are related to the phenomena
of white-collar crime is not known. The politically and
economically powerful are less likely to suffer serious (to them
personally) consequences of white-collar crime--and, by
definition, more likely to be engaged in it than are the less
powerful. Awareness of the seriousness of violations that .
threaten the environment--air, water, and esthetic quality for
example--may make them more concerned than others who are less
aware and less knowledgeable. Beliefs in political
efficacy--confidence in their ability to control events--may
lead them to be less alienated from the system, however.

Because white-collar violations so often involve corporate
enterprise and its relationship with government, political
philosophies become involved in attitudes related to the
phenomena. This is evident in lobbying efforts related to
legislation concerning corporate behavior as well as
enforcement. A prime example is Occupational Safety and Health
legislation (OSHA) concerning which labor and business groups
are strongly opposed. At issue are activities to be defined in
violation of law, as well as policies and practices of law
enforcement and how these are to be reported--and therefore
understood by interested groups.

Political and economic issues involved in the assessment of
the impact of white-collar crime are illustrated by recent polls
concerning confidence in business and government regulation.
Defenders of private enterprise have been quick to point out
that declining confidence in corporate business has not been
paralleled by beliefs that government regulation of business
should be increased. In fact, quite the opposite has occurred,
if the polls are to be believed. Majorities of those guestioned
express the opinion that government regulation of business
should be decreased. It is also the case, however, that
confidence in government has eroded in recent years, according
to the polls. ILack of support for government regulation may,
therefore, reflect a lack of trust in government rather than a
lack of faith in the efficacy of government regulation or in the
system in general, as some have suggested.

These interpretations are clouded, also, by findings that
confidence in business varies a good deal by broad product
categories. Confidence in the drug industry, for example, has
been found to bLe relatively low compared to most other
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1ndu§tries (Lipset and Schneider, 1979: 8). While it is
90551b}e tbat the drug industry is tainted by association among
some w1th.1llegal drugs, such as heroin, it is also the case
that the industry has been involved in some of the more
notorious cases_of widespread physical harm, i.e., Thalidomide
and DES, for which large court penalties have been assessed.
Clearly, there is need for careful assessment of public
knowledge and opinions concerning the behavior of specific
industries, and perhaps of specific companies.

~In addition to targeting specific categories of
whlte-collag offenders, it is necessary to target segments of
the populatlgn according to their status~-or potential
status--~as v;ctims. This can be done both by identifying "known
g;oups? of_v1ctims and by specification of groups with differing
victimization probabilities in the general population. 1In each
case, tpere.ls reason to believe that classes of victims should
bg d%SFlﬂgUlShEd. It has been suyggested that individuals may be
victimized by virtue of their status as employees, consumers, oOr
membe;s 9f.the general public; that is, white-collar violators
may victimize persons in the work place, or as consumers of
products, or members of the general public by virtue of common
dgpepdgnce.upon air, water, or soil. To this list, can be added
v1ct1m}zat10n as co-owners, as in the case of stockholders of
companies who are defrauded or victims of embezzlement.

. In spite of all this, however, the precise relation of
victimization to perceptions of crime seriousness and/or trust
and confldence.in institutions is troublesome. Thus, while
personal experience may be less important than previously
thought, one:s relation to a class of potential or real victims
may be very important in determining such attitudes.

_These considerations all point to a research design that is
sens%tlve.to.different populations, a design that employs
multiple indicators of concepts such as social trust, perceived
seriousness of different crimes, and value positions, and a
design that attempts to examine the consequences of white~collar
ind corporate criminality within the larger context of

community." Sociologists for some time have maintained that
the most devastating impact of white-collar crime resides in the
nature gf.social relationships that may be altered as a result
of decllglng trust and confidence in institutions (which provide
tpe settlng for most interaction). To date, there has been
llFtl? empirical work to generate a more refined statement of
th}s impact. .This is precisely what we call for here. At this
point, there.ls ample reason to believe that white-collar and
corporate criminality may have consequences that are far more
serious to the nature of communities than ordinary crime. As
such, the sociological agenda seems unmistakable.
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E. Summary and Conclusions

The impact of white-collar crime in economic and physical
terms has occupied most of the attention of criminologists,
although the estimates of such harms are imprecise. Increased
precision might be achieved with more attention to the notion of
"minimally acceptable level of risk," devising standards of such
risks, and applying these standards across a broad number of
behavioral areas. It seems likely that until such criteria can
be developed, estimates of the extent to which white-collar
crime constitutes socially injurious conduct will continue to be
speculative,

The impact of white-collar crime on the social fabric of
the community is perhaps the most serious harm discussed by

sociologists; but, no one has yet devised a method by which such

an impact can be determined empirically beyond very general
statements of "social harm." We propose that (1) the impact of
white-collar crime on the social fabric is perhaps the most
important, long-term harm of such offenses; (2) that
socioclogists need to devote a good deal more conceptual and
theoretical attention to the nature of the social fabric, as
well as beginning to explore such concepts empirically; and (3)
that a reasonable starting point for such work would lie in the
notions of alienation, confidence in major institutions, and
collective trust. The research that has been devoted to these
areas thus far has not recognized their possible relation with
white~collar crime, although the implications of these
relationships pose intriguing and seemingly fruitful areas of
inquiry.

The research program envisaged here is one that studies
directly the nature of this impact, with attention to individual
perceptions of the seriousness of white-collar and corporate
criminality, one's relationship with major institutions, and the
extent to which those institutions (and subunits within them)
are able to generate trust and confidence in their performance.
Until such questions are posed directly, discussions of the
consequences of white-collar crime will suffer from the narrow
focus that presently characterizes them.
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III. CORPORATE VIOLATION OF THE CORRUPT PRACTICES ACT:

DESCRIPTION AND ANALYSIS

M. David Ermann, University of Delaware
Richard J. Lundman, The Ohio State University

A. Introduction

Discussion of whether corporations have responsibilities to
the general public would have seemed peculiar to Americans of a
few centuries ago. They assumed that public service was the
major goal of ‘every bank or manufacturer seeking to be
incorporated. Their assumption also was law.l Historically,
an American organization could be created only if its
incorporators showed British monarchs and later state
legislators that issuance of a charter to incorporate would
enhance the public good. The issue was not just whether the new
corporation would be law-abiding and inoffensive._ Corporations
had a positive responsibility for public service.2 1In order
to insure that a new corporation would serve the public good,
state legislatures reviewed requests for incorporation one at a
time and required that potential incorporators demonstrate how

issuance of a charter to incorporate would serve the interests
of the public-at-large.

However, states soon realized that they could attract
business and thus increase tax revenues and employment
opportunities by relaxing incorporation standards and
procedures. New York became the first state to undertake such
relaxation in 1827,3 and other states quickly followed in an
effort to compete. 1In the decades which followed, positive
public service as a condition for incorporation faded rapidly.
What is now required to incorporate is the will to do so,
ability to pay a relatively modest fee, and enough creativity to
discover an original name for the corporation.4 (Currently

corporations have no positive obligation to serve th
public-at-large. ’

Corporations instead are held to minimum standards of not
violating the law. Corporations have many of the same legal
obligations as individuals. Laws prohibiting false advertising,
for instance, are essentially similar to laws prohibiting
fraudulent acts by individuals.5 Corporations also confront.
special laws intended to protect the public-at-large from
certain corporate actions. The Corrupt Practices Act is one
such law. In the early part of this century, Congress added
Section 610 to Title 18 of the United States Code.6 “mhis Act
made it illegal for business corporations to make direct or
indirect financial contributions to candidates for federal
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office. Many states quickly passed similar laws making it
illegal for corporations to make financial contributions to

candidates for state office.

1. Purpose of the paper. The purpose of this paper is to
describe and analyze corporate violations of Section 610 of
Title 18 of the United States Code, The Corrupt Practices Act.
It begins by sketching the origins of this Act, and its
enforcement immediately following the Watergate break-in. Then,
descriptive and analytical attention is directed at one
corporation violator, the Gulf 0il Corporation.

In describing and analyzing corporate violations of the
Corrupt Practices Act, we will suggest some of the elements of a
research agenda on white-collar crime by addressing three
issues. .First, we believe it necessary to begin to examine the
processes surrounding the criminal labeling of corporate
actions. We therefore will illustrate the nature of this
analysis by briefly sketching the origins of The Corrupt
Practices Act.

Third, we believe it is crucial to begin to probe the
origins of corporate criminality. In undertaking such analysis,
we seek discovery of the ways in which organizational forces,
not just individual proclivities, relate to corporate
criminality. We therefore will provide an organizationally
sensitive analysis of some of the forces which helped propel
Gulf Oil employees in the direction of corporate violation of
The Corrupt Practices Act.

B. The Corrupt Practices Act7

Prior to 1907, corporate campaign contributions were both
legal and frequent. The privately owned United States Bank, for
instance, spent $80,000 just for pamphleteering in the 1832
presidential campaign. Sugar refiners spent large sums in an
effort to dictate sugar tariffs in 1892. And, the Standard 0il
Company, one of the first truly national corporations, spent
$500,000 in the 1896 and 1900 elections.

Corporations making campaign contributions generally were
those most directly dependent on government regulations and
decisions. For instance: between 1888 and 1900, politicians
were attempting to decide where to locate a canal linking the
Atlantic and Pacific Oceans. Corporations interested in
building the canal variously lobbied that it be located through

Nicaragua or across the Isthmus of Panama. Here is part of what

happened:

The elder Senator La Follette tells us that preceding
the presidential election of 1888, Republican leaders
urged him to support the Nicaraguan Canal Bill
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1896." But it onl
. . 1y reached the public's gen i i
:?20%904 Presidential glection. In the figale;:ékgtggngéog tn
ion, the Democratic candidate for President, Judge Aiton B

Judge Parker and other De i
\ _ mocratic campaigners
f:g:lagz gg:ti%butlons from corporations, gltgough Egggssgrgo
for bict tarif;meé They also tried to link Republican support
foguaidh & whicﬁ mgﬂ;oggggige coigributions, feeling this was an
_ wou S i 24
1904, for instance, Judge Parker aSkzggathlze. on October 24’

Shall the creations of government i
: man
gg;i?ellllegal methods, control oér elgcgfoZEICh
stoc;g lé:hem by moneys belonging to their '
5 Q.ders, moneys not given in the open and
arged upon the books as moneys paid for political
Purposes, but hidden by false bookkeeping?}f0 °e

gsggilgg.reggigiig’cggggrggged tEanbOth parties had been in the

. . contributions, deni

made any promises in return £ ; » denied that they had
: or contr i :

Democrats also were receiving °°”P°ra§§u;;§2§' and claimed that

In the words of one obs i
. of erver at the time ubli ini
igaghgoglggip sufficiently aroused to declare’igse%;c.oplnigg
fonaes eese tégnéacfoiﬁagogﬁern egisted for the amounts éf.these
€y existed. However, the i
s .
trong enough to outlive the election and help éostZrlzﬁg:egiznt

changes in the sour i )
contributions ces and public disclosure of political

gg;;rlb;giggs. And, in January of 1907, Congress passed such a
need.for th1.mekc.p.larters, therg was a clear understanding of th
is kind of protection for the public-at-large, as tge
4
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court showed in one decision upholding the law's
constitutionality in 1916:

Its purpose is to guard elections from corruption,
and the electorate from corrupting influences in
arriving at their choice.l

Similar laws were passed at the state level. By 1905, five
states already had statutes prohibiting corporate political
contributions. Sixteen more states added the laws by 1910, and
fourteen more between 1911 and 1920.13 fThese laws, along with
their federal counterpart, came to be called "corrupt practices
acts" and dealt with many aspects of electoral money. They
reflected a public concern with the general problem of political
corruption with corporate contributions, only one aspect of the
overall problem. As a result, many people were ambivalent about
these recently criminalized corporate actions.

Ambivalence about corporate contributions is well
illustrated in a 1929 case involving a local utility company in
Iowa. The company violated state law by spending two to three
thousand dollars to defeat a mayoral candidate who had attacked
company rates and promised to try to establish a municipal
electric plant. The judge, probably sharing some of the mixed
feelings of his fellow citizens, saw no distinction between
political expenditures by citizens versus those by
corporations. He said in his decision:

I infer that the power company was attacked, and it
is asking too much of human nature to expect the
corporation not to defend itself. On the other hand,
if the corporation set out to corrupt the electorate,
it must certainly be punished. . . .14

Although ambivalent, the judge ultimately ruled that the company
had made an illegal campaign contribution.

Federal and state bans on corporate political contributions
have remained in effect since 1907, and only the manners in
which they are enforced and the specification of how they are to
be interpreted have changed. Their impaci:, however, is not
clear. It probably is safe to agree with some earlier observers
that prohibitive legislation did not dry up corporate political
contributions, but did reduce them from what they had been or
would have been. And it also seems probable that there was
clear but not fervent public support for banning corporate cash
contributions.

Perhaps because of a general lack &f public concern,
enforcement of the Corrupt Practices Act has been essentially
nonexistent, 1Illegal corporate contributions have been
described as a "part of life,"l3 put contributors and
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rec@pignts of these illegal funds have not been quick to

ﬁhelr illegal transactions. Additionally, enforgement of§§Z§:%s
‘ave not devoted rescurces to the discovery and prosecution of
corporate offenders. As a consequence, these laws rarely had
been enforced. Watergate changed that. ' Y

1. Enforcement followin i
Ceme g_the watergate break-in. On
é7, iB?Z, a private security guard encountered evidence of gune
reak-in at the Watergate complex in Washington, D.C. Police

were called, and five men were arrested i i
. . { insid .
National Committee Headquarters, ide the Democratic

By June 19, 1972, links had been establi

Watergate break-in, the Committee to Re—Elecésggg g?Zg?SQnEhe
(CREEP), and the Whi?e House,1l7 Linking of the break-in with
gREEP occurred when it was learned that one of the burglars
Lgme§ J. McCord,’Jr.,_was security coordinator for CREEP." ’
w;gkigg ofdthe break-in with the White House occurred when it
wa arned that two of the burglars carried address books with

€ name of Howard Hunt and the notation "W. House." Calls to
the White House revealed Howard Hunt's employment és an aide t
Charles Colson, Special Counsel to President Nixon. °

Parts of the ensuing investigation focused on i 1fyi
the.sources of funding for the Watergate break-in a;geﬁzigzégg
actl?ns: In July of 1973, Watergate Special Prosecutor
igc?%baid Cox announcgd his office had evidence American
C;éElnfs had made an illegal $55,000 corporate contribution to

P. _ Mr..Cox requested that other corporations
voluntarily disclose their illegal contributions to CREEP,

Also during the summer of 1973, ¢
_ ) _ r COommon Cause brought sui
against CREEP, asking that all corporate contributionsgbe e

revealed.l9 common Cause won its suit, and that action,

The corporations, most of which pleaded guilt wer i

» [ L) . . e .
glrélnes, Amerlgan Splpbullding, Ashlandgoil,Yissociaiggrégi;
ro ucers, Braniff Airways, Carnation Company, Diamond
%nternatlonal, Gogdyear Tire, HMS Electric, Gulf 0il, ILBC & W
Bnggrporated, Lehigh Val;ey Co-op, Minnesota Mining, National’
yd ro@ugts, Northrup Aviation, Phillips Petroleum, Time Oil
and Ratrie, Robbins, and Schweitzer,20 Fines were levied i ’
ggguggg ranging frgm $1,000 (National By-Products, Iggf? tén
i 600 (Ashland 0i1).21 @gyuif received the modal fine of

’ . The aftermath of Watergate saw the first federal

prosecutions of corporations for vi i
Practices Act. violation of the Corrupt
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c. The Gulf 0il Corporation

Among the reasons for focusing on Gulf's ac?ions, two are
of prime importance. First, Gulf's criminal.actlons were
investigated extensively p% government agencies gnd
Congressional committees,<4 thus permitting dgtalled
description and analysis. Second, Gulf's actions are
representative of a frequent type of corporate crlmlnal%ty. In
addition to the 18 corporations actually convicted of violating
the Corrupt Practices Act, another 300 also were reported to
have made illegal contributions.23

Analysis of Gulf's actions should help i%luminate this
frequent type of corporate crime. For these 1mpor?an? reasons,
the Gulf 0il Corporation is the focus of our descriptive and
analytical attention.

1. Description of Gulf's actions.24 Gulf's violations
of The Corrupt Practices Act began over twen?y years ago. In
about 1959, four of Gulf's top executives—-W1;11am K. Whiteford,
Gulf's Chairman of the Board and Chief Executive Officer; Joseph
Bounds, Executive Vice President; Archie Gray, General Counsely
and William T. Grummer, Comptroller--became alarmed over what
they perceived as "creeping encroachment®25 by government
toward the o0il industry. They complained publicly gbout
arbitrary oil import quotas, attacks against deplgtlon
allowances, the unwillingness of government agencies to'g:ant
Gulf a fair hearing, and conflicting government.regulatl s. In
a pamphlet sent to stockholders and employees, it was avgue:

We have seen the development of a situation in which
Gulf--and the industry--had been subjected to
increasing attacks while in the political cllmaye of
our times, it has increasingly been denied a fair
hearing.26

The pamphlet also called upon employees and stockholders to "get

involved"27 in politics and announced the opening of a
Government Relations Office in Washington, D.C.

The immediate problem confronting the Gulf executives -
committed to a more active political involvement was gathering
the money needed for such an undertaking. Apparently aware of
The Corrupt Practices Act, they initially attemptgd to gather
voluntary contributions from Gulf executives. Th%s'"flower '
fund" scheme failed, and those involved in the origins gf gulf s
illegal actions were faced with what was presumably a dlfflcglt
decision: whether corporate funds would be diverted to permit
contributions to candidates for public office.
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For reasons we later will make clear, Gulf's top executives
decided to violate The Corrupt Practices Act by giving
"laundered" corporate funds to candidates for public office.

a. Laundering: the Bahamas Connection. For laundering
chains originating in the United States, the initial step occurs
when money is secured from a source which does not want to be
identified.28 7he money then is sent to another location,
usually a person and bank in a foreign country. There the
original money is exchanged for foreign currency and that
currency is used to buy back U.S. dollars. "Clean" dollars then
are returned to the United States for distribution. Laundering

is a chain of cash transactions intended to make identification
of the original source difficult.

Bahamas Explorations was a nearly inactive Gulf subsidiary
located in Nassau. Each year it applied for and received a
small number of exploration licenses, and it occasionally
undertook exploratory surveys. Prior to 1959, Bahamas
Exploration appears to have been a holding operation, reserving

Gulf a place should significant deposits of petroleum or natural
gas be found in the Bahamas.

Bahamas Exploration was Gulf's money-laundering center. At
Gulf's home office in Pittsburgh, money was listed as fraudulent
deferred charges to be paid suppliers by Bahamas Exploration. A
deferred charge is a future debt with money reserved for
payment. If a deferred charge is fraudulent, then no voucher
for its payment is ever received, and money is freed for use.
Money, therefore, was sent from Pittsburgh to Bahamas
Exploration in Nassau to pay fraudulent deferred charges.

William C. Viglia was an Assistant Comptroller for Gulf
stationed in Nassau and was responsible for accounting at
several Bahamian subsidiaries, including Bahamas Exploration.

In 1961, he was called to Gulf's corporate headquarters in
Pittsburgh by Executive Vice-President Joseph Bounds. Mr.
Bounds told him that "there would be certain funds, monies,
coming down to the Bahamas, that he was to deliver this money

to . . . [the head of Gulf's Government Relations Office in
Washington, D.C.] and to Bounds, and that's it." Mr. Viglia did

as he was told, returned to Nassau, and established the first of
several bank accounts.

Mr. Viglia then awaited instruction regarding return of the
clean money. The money moved as follows:

After receipt from Viglia of an envelope containing
cash, Bounds locked it in the safe which [Chairman of
the Board and Chief Executive Officer William]
Whiteford had asked him to maintain in his office in
the 31st floor of the Gulf Building. After a
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delivery, Bounds informed Whiteford . . .

[who] . . . thereafter entered Bound's office during
the latter's absence, opened the safe, removed the
envelope, and left the safe open. The safe remained
open and empty until another Viglia delivery, when
the same procedures were followed.30

In a three-year period starting in about 1961, $669,000 was
returned to the United States in this way. Mr. Bounds retired
in 1965, and the more than $5 million earmarked for politicians
was delivered to another Gulf employee, Claude Wild.

In 1959, Claude Wild was a legislative analyst for the
Mid-Centinent 0Qil and Gas Association. He was known to have
extensive contacts with members of Congress and their aides when
Gulf officials hired him to head their fiewly created Government .
Relations Office in Washington, D.C. The executives who hired
Mr. Wild told him that Gulf had been "kicked around, knocked
around by'government,"3l and that Gulf intended to change
that. They also told him that illegal corporate campaign
contributions were "a part of life,"32 that Gulf would join
other corporations in making such contributions, and that he

would get a minimum of $200,000 per year to distribute to
candidates.

Until at least 1962, Mr. Wild's funds came via the route
just described. After 1965, all deliveries were made directly

to Mr. Wild by Mr. Viglia. Both men took special precautions to
shield their actions from outsiders:

Viglia . . . never . . . [came] . . . to Wild's
offices . . . no records were maintained. . .
[Wlhen Wild needed funds he telephoned Viglia and
Viglia delivered the cash. . . . Wild and Viglia met

at various points throughout the United States, but
never in a Gulf office.33

b. Distributing: the Washington Connection. Claude Wild
was responsible for distributing the laundered funds. However,
$5 million is an enormous amount of money for one person to
distribute, especially in small amounts as was Gulf's custom.
According to Mr. Wild, it was "ghysically impossible for one man
to handle that kind of money."3 Consequently, he used three
people in his own office, seven of his office's regional
vice-presidents, and seven others, including Gulf employees and
personal friends to help distribute the money.

In distributing these funds, Mr. Wild indicated that the
sole criterion was that "the money be spent in the general
interest of Gulf and the oil industry."35 Following this
general guideline, he handled nearly all of the payments to
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candidates for national office, while his assistants generally
handled the payments to candidates for state and local offices.

. Of the $5 million given to candidates for public office, it
is possible to identify the recipients of only $870,000. On
advice of counsel, Mr. Wild declined to identify recipients. He
also declined on grounds that he could not ever recall informing
anyone that they were receiving laundered corporate funds.

Despite Mr. Wild's concern with maintaining the image of
the public officials who accepted laundered Gulf funds, it is
possible to construct a partial listing of recipients. The
single largest known contribution was to CREEP. The amount was

$100,000, and a member of the Senate Watergate Committee
described how it was solicited:

Mr. Lee Nunn . came to Wild's office and told him
that the Committee to Re-Elect the President would:
handle the 1972 Nixon campaign outside the normal
Republican channels . . . . Nunn suggested that if
Wild wanted verification of Nunn's role in the
effort, he should get in touch with Attorney General
John Mitchell. Wild met with Mitchell in his office
at the Department of Justice and Mitchell indicated
that . . . (CREEP) . . was a legitimate operation
and that Mitchell had full confidence in Nunn.36

Mr._Wild called Mr. Viglia, obtained $50,000 in cash, and
delivered it to Mr. Nunn. Some time later, Secretary of
Commerce Maurice Stans called Mr. Wild and told him that a "kind
of quota for large corporations of $100,000"37 had been
established. Mr. Wild again called Mr. Viglia and then

delivered the additional money to Mr. Stans, thus meeting
CREEP's quota.

However, Gulf contributions were not limited to candidates
for the Presidency. Gulf funds also were distributed to
Congressional campaign committees, candidates for the U.S.
Senate and House, their aides and friends, and candidates for
state and local offices.38 papparently Gulf felt that not only
had it been "kicked around, knocked around" by federal
government but by state and local governments as well.

c. Disclosure: the Watergate Break-In. Gulf's illicit
activities were a well-kept secret despite involvement of
numerous Gulf employees and hundreds of recipients. Members of
the general public did not know that Gulf was subverting the
electoral system. Were it not for the Watergate break-in, there

is little reason to believe the actions of Gulf and hundreds of
other corporations would have been disclosed.
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2. Analysis of Gulf's actions. In the remainde; of ?he
paper we probe for some of the origins gf corporate v191at10ns
of The Corrupt Practices Act. In pursuing th1§ apa%y51s, we
assume that organizational forces rathe; thgn individual
pathologies best explain corporate criminality. We thus agree
with Laura Shill Schrager and James F. Short, Jr.'s recent
observation:

While organizations cannot act independently of the
people that constitute them, it does no? gollow that
determination of the culpability of individuals '
should be the primary focus. . . . Preoccupation with
individuals can lead us to underestima?e the
pressures within society and organizational .
structures which impel those individuals to commit
illegal acts. . . . Recognizing that structural
forces influence commission of these )
offenses . . . serves to emphasize organizational as
opposed to individual etiological factogs! and calls
for a macrosociological rather than individual level
of explanation.39

Given our shared animating assumption, we now seek
preliminary answers to the following questiog: wha? is }t about
life in and around large organizations that impels individuals
to commit illegal acts? .

a. Rationalizing criminality. Rationalizations40 are
explanations for actions taken or planned. People use '
rationalizations to explain past actions to themselves and if
there are questions, to others. People algo use
rationalizations in advance of certain act}ons, l%tera}ly .
permitting their release. These pre-behavior ratlona%lzatlons
are especially important in permitting release of actions known
to be improper or illegal. They are the reasons a person
provides in advance in criminality, explagatlons as to why it is
necessary and acceptable to engage in actions that otherwise
would make one uncomfortable.

Corporate structures and environment provide top-level
executives with large numbers of essentially accurate
rationalizations for criminality. 1In the case of Gulf,
available rationalizations were so numerous and accurate that
most individuals finding themselves in the same positions as
Gulf's executives also would have decided to violate The Corrupt
Practices Act.

Gulf's elites could tell themselves that other cgrpogations
were doing what they were considering. Illegal contrlbgt%ons
were believed to be a routine part of corporate and political
life, with Gulf at a disadvantage as compared ?o less inhibited
corporations. Additionally, The Corrupt Practices Act had been

b
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in existence for over half a century. Despite the Act's long
existence, it had never been enforced. Further, Gulf's elites
could take special precautions to minimize the possibility of
detection. Corporate funds could be twice laundered, listing
them as deferred charges and then passiny them through a sleepy
Bahamian subsidiary. Finally, if the remote did occur and
Gulf's criminal actions somehow did come to the attention of law
enforcement agencies, the consequences certainly would not be
serious. Stockholders were unlikely to react negatively since
Gulf's actions clearly were intended to increase corporate
profits. And, government could fine Gulf, but the amount would

not be large. Government was not in the business of crippling
important corporations with large fines.

Not only were opportunities for rationalization numerous,
they also were essentially accurate. Gulf was at a disadvantage
as compared to the over 300 other corporations known to have
made illegal contributions. Disclosure literally was an
accident. _Stockholders were not upset, as stock prices

increased4l in the months following disclosure. And Gulf was
fined only $5,000.

b. Social roles in large organizations. Social roles are
the smallest subunits of organizations.2Z2 Associated with
each role are a limited set of work-related expectations.
Social roles are integrated with one another to facilitate
attainment of organizational goals. Typically role
interpretation is hierarchial with role occupants of one level
responsive to the direction of their organizational superiors.
Generally individuals are not encouraged or _rewarded for looking
beyond their particular role requirements.43

Once corporate crime is set in motion by top-level
executives, the nature of social roles in large organizations
limits the information and responsibilities of other
participants. Most of the individuals who participated in
Gulf's criminal actions did not have, need, or probably want
complete information. Additionally, none had complete
responsibility. They simply had to do what was decided for them

as part of their jobs. This was true for individuals occupying
roles at all levels of Gulf.

Consider the limited information and responsibility of
Gulf's Comptrollers.44 As can be seen in Table 1, three
individuals followed the Comptroller who helped launch Gulf's
criminal actions. None of the three had to make any difficult
decisions, much less involve themselves in criminal actions.
All they were told was that they would receive requests for
money from certain employees. All they did was write notes to

Treasurers asking that these employees be provided the requested
money. '
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' TABLE 1

i - 1 Positions-
Persons Occupying Four Top-Leve
within Gulf 0il, 1958-197342

Chief Executive

’ General
Officer & Chairman Treasurer General
of the Board Comptroller re
b
A, Gray
i b W. Grummerb H. Moorhead r
Wi9§2iigggrd 1958-1964 1958-1972 1959-1960
D. Searls
W. Henry P. Weyrauch - Be
Eiggé-iggikett 1964-1965 1972-1973 1960-1961
R. Dorsey F. Anderson ?56§§13%3
1971-1973 1966-1968
i M. Minks
F 96801973 1969-1973

. St i S 05 -

A

€2

Source for this information is:.Secur%t%es anq Exghange
Ccommission v. Gulf 0il Corpogatlon, C1v1% Acylzn fo.
75-0324, United States Distr%cg gougt, gé;;iéieeoof the

ia, Report of the Specla eview C
ggiggb;f'Dirgctors of Gulf 0il Corporation, December 30,
1975, pp. 64-85.

Initiator of laundering and illegal campaign contributions
operations.
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Gulf's Treasurers also knew and did little. All they were
told was that the Bahamas Exgloration account was "highly
sensitive and confidential."35 All they did was send checks
to that account upon receipt of a note from a Comptroller.

Tens of other Gulf employees engaged in similar actions.
John Brooks describes one of Gulf's money-toting bagmen:

Most often the delivery would be at an airport or at
the recipient's office, but occasionally it would be
at a place suggestive of' a desire for secrecy.
In 1970 he handed an envelope to Representative
Richard L. Roudebush, of Indiana . . . in the men's
washroom of a motel in Indianapolis. . . . Time and
again, asked . . . whether he knew what was in the
envelope he had delivered, he replied, "I do not," or
"I have no knowledge." A minor figure . . .
apparently content to spin constantly above the
cities, plains, and mountains of America, not knowing
why, not wanting to know why. . . .46

Corporate criminality is made easy for individuals by the
nature of social roles in large organizations. Most
participants have only limited information. Most have
responsiblities which in themselves are not illegal. Although
the sum of these work-related actions is corporate criminality,
it generally does not seem that way to individual employees.

Cc. Selecting and training loval employees. All
organizations have sensitive and important secrets47 and thus
are dependent upon the loyalty of employees. Additionally, all
organizations engage in actions which could prove embarrassing

were they to be stripped of their organizational context and
displayed in a public arena.

Organizations therefore select and train loyal employees.
Selection involves searching applicants for signs of loyalty.
The major sign of loyalty is similarity, being like the people
who previously have proven loyal to the corporation:

Forces stemming from organizational situations help
. « . promote social conformity as a standard for
conduct . . . managers choose others who can be
"trusted." And thus they reproduce themselves in
kind. . . . Forces insisting that trust means total
dedication and non-diffuse loyalty . . . serve to

exclude those . . . who are seen as incapable of such
single-minded attachment .48

Training of new organizational members involves
verification of the loyalty of those selected. The technique is
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a gradual and piece meal introduction of thg cgrporatlon's
sensitive and important secrets.4 No one indiwvidual, )
especially initially, need know all or even @ost og wbat the .
corporation is doing. All that is regu1red is a w1111ngngs§ o
do one's job, to keep safe bits and pieces of secrets. Wit 4
time, with sufficient verification of loyalty, and as the nei.
arises, particularly loyal employees are rewarded with promotion
and thus exposure to more complete and important secrets.

Gulf's employees were the loyal products of thesg rogtlne
selection and training procedures. Not one went public with
rumor or evidence of criminality. Not one took advantage of
numerous opportunities for personal eanrichment.

Rumor and evidence of criminality were widespregd within
Gulf as an organization. Comptrollers received cautious
instructions to write notes when told to do so by corporate
subordinates. Treasurers sent money to the off—the—?ooks
account of a subsidiary that never did'much of any?hln%.
Typists and clerks_told jokes and stories of men with "the
little black bags“50 of Gulf money. No Gglf emplgyge went
public with information of their corporation's criminal actions.

Large numbers of Gulf employees had easy access to over.$5
million gf essentially untraceable corporate funds. For'obV1ous
reagsons formal records were not kept so there was no rellablg 4
method of verifying that laundered corpora?e_funds actuglly ad
been delivered. Despite numerous opportunities, those involve
were "corporate Boy Scouts,"” totally "trustworthy, loyal . . .
thrifty, brave . . ." in their roles as Gulf employees:

No evidence has been uncovered or disclosed which
established that any officer, directqr, or employee
of Gulf personally profited or benefitted by_or .
through any use of corporate funds for contributions,
gifts, entertainment or other expenses relgted to
political activity. Further . . . [there 151 « o e
no reason to believe or suspect that the motive of
the employee or officer involved in such use gf
corporate funds was anything other than a desire to
act solely in . ._. the best interests of Gulf and
its shareholders.5l

now have established some of the origins of Gulf's
crimiﬁZl actions. Until and unless contradictory data begome’
available, we submit that elite access.to numerogs.essent1a11§
accurate rationalizations for criminallty,'thg llmlted.
information and responsibilities cparacterlst}c_of social roles
in large organizations, and selectlon_and'tralnlng o? loyal
employees are among the e;emgnts of life in corporations that
impel individuals to commit illegal acts.
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d. Symbiotic big business-big government relations.
However, Gulf's criminal actions would not have been possible
were it not for the willing involvement of literally hundreds of
recipients. Politicians obviously were selling something Gulf
was willing to buy. In order to more fully understand Gulf's

actions it is necessary to examine big business-big government
relations.

People in top-level positions in government and business
have much in common with one another.> They generally share
common life-styles and values. They frequently exchange
positions, moving between positions of power and responsibility
in business and government. If there is a difference between
persons in government and business, it is that politicians lack
direct access to corporate resources.

Persons in government and business also need each other. A
Presidential attempt at voluntary price controls needs the
cooperation of large corporations. Corporations need government

assistance in protecting certain markets from foreign
competition.

This regular contact and cooperation signals symbiotic

rather than adversarial relations, as Economist Daniel R.
Fusfeld has noted:

The United States has moved well down the path toward
a corporate state. Economic power is concentrated in
the hands of a relatively few super-corporations

. « «. « Political power has shifted heavily into the
hands of the executive branch of the federal
government. . . . These two centers of economic and
political gower have developed a growing

symbiosis.>3

When looked at in this way, Gulf 0il and the Watergate
burglary it helped fund emerge as part of the symbiotic fabric
of the corporate state. Gulf's actions were part of an exchange

relationship in which each party fully expected to benefit, and
most likely did.

For the politicians who run government, Gulf and other
contributing corporations were solving a problem by providing
politicians access to corporate resources. Being a politician
is costly and having access to money is fundamental to political
success. The higher the office or grander the ambition, the
more costly it is to be a politician. To Spiro Agnew, for
instance, the corporate and other contributions and kickbacks
which ultimately forced his resignation were:

. « « essential to survival, a basic platform from

which he could continue to pursue higher office.
Having entered big time politics without benefit of
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wealth. . . . He accepted groceries from a
supermarket executive. His restaurant tabs were
picked up. . . . He used funds given . . . him when
he was Governor to stock a winecellar. . . .54

In exchange politicians did not have to sell their votes or
themselves. All Gulf was paying politicians for was the
predictability all corporatiohs need to survive and
prosper .25 Gulf's chief complaint was that inconsistent
government regulations were making rational calculations
difficult. It was asking and paying for a more consgistent set
of regulations, ones which would permit the "calculable
adjudication and administration"3® fundamental to the
existence and growth of corporate capitalism. The precise
content of the regulations was less important than calculability
of their consequences.”/-

Gulf's criminal actions thus were indicative of the shared
interests of big business and big government. They were a
routine and accidentally discovered part of the symbiotic fabric
of the contemporary corporate state.

D. Summary and Conclusions

This paper examined corporate violations of The Corrupt
Practices Act. We sketched the origins of the Act and its
enforcement following the Watergate break-in. We described and
analyzed the actions of one corporate violator, the Gulf 0il
Corporation.

We draw three conclusions from our efforts. First, as
compared to the origins of vagrancy,58 marihuana,’? sexual
psychopath,60 and other criminal laws6l primarily applicable
to individuals, considerably less is known about laws primarily
applicable to corporations. Our brief sketch of the Corrupt
Practices Act suggests that it is possible tco examine the
"criminalization of corporate behavior."62

Second, as compared to the generally detailed description
of the actions of garticular delinguents,53 professional
thieves,64 fences,®5 and addicts,®® much less is known
about the actions of criminal corporations. Our description of
Gulf's actions suggests that it is possible to begin to provide
material descriptive of the actions of criminal corporationsg.
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environmental pressures which imp
gf corporate crime. We believe
it 1s useful to emphasize "organ
individual etiological factors
of corporate crime.
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IV. THE ROLE OF LAW ENFORCEMENT IN THE FIGHT
AGAINST WHITE-COLLAR CRIME

Ezra Stotland
University of Washington

A. Introduction

White-collar crime is a total national problem. It occurs
in government, in business, and in not-for-profit enterprises;
on the streets, in people's homes, and in hotel rooms. It is
perpetuated by con-men, businessmen, housewives, and almost all
professionals. It ranges in size ‘and scope from the smallest
bank examiner fraud, to multi-national theft. 1In fact, we
export our "surplus" crime to other countries.

Such a pervasive national problem obviously requires a
pervasive national effort to control and even eradicate it.
Focusing efforts to control it on just one part or locus of its
occurrence, except for pragmatic reasons of limited resources,
can only have a temporary effect, as well as a limited one. 1If
the unethical, illegal standards of behavior in one part of the
marketplace are implicitly condoned by the establishment's
ignoring that part, then sooner or later these standards will
begin to generalize to other parts. Some potential criminals
would perceive it as "inequitable" not to have the same chance
as others to make a fast buck or make many bucks slowly but
illegally. Some law enforcement officials and regulatory agency
personnel may implicitly, though very ccvertly, share the same
outlook. Thus, no segment of our naticnal life should be
overlooked as a potential locus of illicit white-collar actions.

Yet the effort to control and eradicate white~collar crime
has tended to be piece meal and sporadic. Some federal agencies
have dealt with the problem much more vigorously and
consistently than other parts. 1In some states, law enforcement
and regulatory agencies have likewise been diligent, in others,
not; likewise at the local level. This uneven crime control
effort has contributed to the movement rather than the control
of crime; to the perpetrators' waiting out enforcement efforts,
rather than giving up crime; the uncertainty and ambiguity of
our ethical/legal standards in the eyes of many.

G

Obviously, what is needed is a many-fronted, consistent,
long-term effort to control and eradicate white-collar crime,
involving all of the appropriate regulatory and law enforcement
agencies, Such an effort not only requires that many agencies
be involved, but that a whole range of tools be available: <£from
the most gentle administrative reprimand, through civil court
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actions, to criminal sanctions. Different types of loci of
crime require different remedies, but all should be available to
be used when appropriate.

.One of the greatest untapped reservoirs of manpower and
organization we have to mobilize in the effort is the police.
As will be articulated below, the police can make many unigue
and highly significant contributions to the total effort, as
well as providing sheer volume of energy and personnel to the
total national effort. The purpose of this paper is both to
articulate what some of these contributions might be and to
support some very specific lines of research which can enhance
these efforts.

The role of police officers and departments in the fight
against white-collar crime has only recently begun to be
recognized and appreciated. Each year, more large urban
departments have established units which deal with white-collar
crime, going well beyond the traditional limits of police work
of street bun¢o, simple embezzlements, forgeries, rubber checks,
etc. Special investigative units dealing with more complex,
large-scale white-collar crime have been established in Los
Angeles, Chicago, San Francisco, Portland, Atlanta, New York,
etc., all but the first having been inaugurated fairly
recently. State police or similar agencies have had such units
in Michigan, New Jersey, Washington, and California. The FBI
has recently made white-collar crime one of its very top
priority crimes, with spectacular results, as it shifts from
bank robbery to robbery of banks. The International Association
of Chiefs of Police has recently produced a series of a half
dozen training keys focusing on white-collar crime. 1Its organ,
Police Chief, has published a number of articles on white-collar
crime in the past two or three years. Police officers have
applied in increasing numbers for training at the Battelle
National Center on White-Collar Crime. No doubt the FBI's
efforts will inspire local and state departments to enhance
their efforts in fighting white-collar crime.

These developments have not been part of a concerted,
directed effort. No clarion call has been heard at a convention
of police chiefs or police detectives. WNo chief has emerged as
a leader in this effort, although Patrick Murphy, President of
the Police Foundation, has strongly endorsed such efforts. No
standards, no goals have been articulated beyond the obvious
ones of investigating certain types of fraud, fcrgery,
embezzlement, etc. Issues regarding the unique contribution
that police can make, regarding the most effective way of
organizing and conducting the police effort, regarding the
effects that the participation of the police will have on the
police themselves, regarding the most effective way of meshing
the police efforts with other branches of the criminal and civil
justice systems, none of these issues have been addressed to any
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significant degree; and obviously, systematic research on these

issues can be of great benefit both to the police and to other
cognate parts of the justice system.

In t?is paper, we will first address the question of the
special, %f not unique, values of involving the police in the
flgpt against white-collar crime. Some of the values of a total
national effort, including the police, were set forth above.

But the specific contributions of the police need to be

articulgted, in addition to some values more or less unique to
the police.

\ _Ip the next section of the paper, we will examine the
trad%t%ogal police role of gathering information to consider the
po§s1b111ty that this role can be extended into the area of
wh%te—collar crime. As we will show, information on
whlte-gollar‘cgime can come to the police in the normal course
of thely activities, or it can be sought out more proactively by
the police. Programs to enhance police effectiveness in this
regard, as well as research to evaluate them, will be proposed.

Fol}owing Fh@s'discussion of the theoretical possibility of
such pollce aCFlYlFles, we will address the problem of their
pPractical feasibility and of the motivation of police officers

to engage in them. Possible pilot studies on these issues are
described.

_ These considerations lead into the next section dealing
with ?he ways in which police agencies can be organized to
function most effectively in the area of white~collar crime.
There are many organizational problems which plague both police
and other law enforcement agencies which need to be addressed

and regearched, including methods to evaluate performance and
effectiveness.

_Finally, we will face the whole issue of the difficulty of
knowing how to deploy resources for the most effective,
long-range efforts, i.e., the issue of strategic intelligence to

proviqe a basis for the mobilization of police and other
agencies.

. 1. The value of involving the police in fighting
wglte-col}ar crime. One main value of involving police in the
fight against white-collar crime is simply that they can provide
a great deal of information for investigative or inteiligence
purposes. It is obvious that the enormity of the problem means
that the federal government can only deal with a part of the
problem. .Their functioning out in the community, on the
streets, in stores, in homes, can provide eyes and ears to
observe possible crimes which office-bound or office-based
personnel may very well never encounter.: The police may be able
to ale;t the criminal justice system to white-collar crimes
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early in their development, before they reach the stage in which
many more people have been hurt.

There are additional reasons for involving the police in
the effort against white-collar crime. First, the activities of
the criminal justice system against white-collar crime have
multiple functions, one of them being to educate the population
at large that society is demanding closer adherence to legal and
ethical standards in the marketplace. Unless the public at
large appreciates and supports these efforts, the fight against
white-collar crime will be lost in the long run. Having the
police participate greatly enhances the educational effort on
the populace, especially since the very involvement of the
police communicates clearly that this type of crime is
considered as wrong as "blue~collar" crime. The sense that the
"big cats" get away with it, while the little ones don't, would
be somewhat reduced by having the same agency go after both
sizes of cats. The notion that the public really does not care
if the big, white-collared cats get away and is willing to
overlook such animals may not now be true, or may not have ever
been true. However, recent research by Wolfgang (1980), and by
Short and Schrager (1980), has shown that the public does, in
fact, take white-collar crime seriously, and thus would be
impressed that society, including the police, is moving against
it.

Second, the involvement of the police tends to assure that
the criminal remedy is not neglected, because of their very
presence and of their articulateness. This is not to argue that
the criminal remedy is the only significant one to be used
against white-collar crime, but that all remedies need to be
kept available so that the most appropriate one can be used in
specific cases. Brintnall (1978) reports that more of the
investigations in which the police assisted the prosecutor lead
to criminal prosecution than did those in which the prosecutor
had help from other agencies or no help from outside entities.

Third, the publicness of the police involvement would tend
in many areas, such as ghettos, to aid in the f£ight against
common crime. Greater rapport with the community by helping,
say, residents of a ghetto or a barrio against a consumer
defrauder, could lead to more cooperation with the police in
fighting common crime. This cooperation can take the form of
reporting more crimes sooner, willingness to be a witness, and,
as has been found in some storefront police sub-stations, even
turning in fugitives.

Fourth, the recent movement of organized criminals into
legitimate businesses indicates that not only do organized
criminals commit white-collar crimes in conducting their
traditional activities, but they can reasonably be expected, in
the long run, to commit more common white-collar crimes in their
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newly acquired legitimate businesses Thus, the i

C ; . ’ e involv
the po;lcg as the natural enemies of organized crime br?gsgttgf
begr 51gn}f1cant aqditional resources against white-collar
crime. Fights against both types of crime will benefit, and
there is less likelihood that certain types of crime [

The police are chronically placed in situations in whi

Ehey are subjected to_corrupting influences. Sub-cultures ggve

requently developgd in police departments which tolerate at
least Some corruption, and police scandals are, sadly, not rare
events. Slnge such scandals often are a form of white-collar
crime, a pgllce officer's active participation in the fight
against whlye—collar crime outside of his department may very
well lead him to_become less tolerant of it in his own
depgrtment: Soc1§l psychological research has indicated that
actions wblch an individual chooses to take, when these actions
v1o;ate his private attitudes, actually lead to a change of such
att%tudes.to be more consistent with the actions. Thus, an
officer w1th'a relaxed approach to extortion conducted éy his
colleagues m%ght become indignant toward them after he has
worked on white~-collar crime cases, and he made many choices
among courses of gctions while doing so. Since measures of the
degree of corruption in police departments (Sherman 1978) and
measures of police officers' views of corruption haéé been
deyeloped, befogemafter studies of the effect of fighting
white~collar crime on police corruption are clearly feasible.

. 2. Police as potential sources of information re i )
Whlte-qollar crimg. We have now seen some of the valﬁgzrg;ng
involving the police in the fight against white-collar crime.

The next issue concerns the types of white- ar cri s
i e e-col
are likely to detect. lar crime police

. It is obvious that there are some forms of white-

crime that woul@ pe very unlikely to come to the atE:n:géiagf
even thg most diligent and observant police officer, such as
§alse billing, advance fee schemes, churning, stock fraud, etc.

evertheless,.there are many forms that can, in principle, come
to Fhe attenylcn of the observant or even non-observant police
officer. Brintnall (1978) reports that in the 35 jurisdictions
in the Economic Crime Project the police referrals were the
source of only 3 percent of the prosecutors' cases, but the
lgﬁses to the_v1ctims in these cases were much the same as for
2 €r cases; i.,e., the police were involved in cases far beyond
hg typlcal bupco case and petty embezzlement. Some examples of
this will ?e_glven.below, and then research strategies presented
for de@ermlnlng, first, the amount of relevant information that
could in fact be gathered by police officers under optimal

conditions; and, second, the amount of such i i 4
i ' nformation :
in fact at least noticed by the police. that is

i : will esc
detection by falling between the two types of targeting agenc?g:.
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The first set of crimes are those whose manifestations an
officer can notice in the ordinary course of his work, without
any victims or witnesses informing him.

a. Automobile insurance fraud. ("Accidental" damage to
vehicles). Insurance companies estimate that around 10 percent
of claims against them are fraudulent. Information on the signs
of insurance fraud have already been developed by the Insurance
Crime Protection Institute. The signs of a contrived automobile
accident have been spelled out in detail in Training Key 241, a
publication of the International Association of Chiefs of Polige
(1976). Among the indicators of a contrived accident are crash
scenes at places where the volume and type of traffic will of
necessity distract an officer's attention; crash locales in dark
areas on rainy nights; victims in different cars who appear to
be acquainted, who "know insurance" too well and point up the
amount of damage; at fault drivers who "confess" too readily;
"painful” injuries with little outward sign, such as whiplash;
declinations of treatment at the scene; cars that have obviously
been damaged before, presumably in previous "accidents"; absence
of appropriate skid marks; etc.

Signs of a "paper" accident are also cited in that training
key: The victim reports the accident with an "over the counter”
police report; reports of soft tissue injuries, such as back
strains; one person reporting for two drivers; inconsistencies
in the VIN number; both vehicles reportedly sent to the same
repair shop; lack of witnesses; too complete knowledge by one
driver of the other's personal and insurance situation; etc.

b. §Staged residential burglaries. Many police officers
are cynical about the validity of a large percentage of the
burglaries reported to them, since a police report is usually
required in order to collect burglary insurance. 'The same IACP
training key points out that amateurish burglaries may be
fraudulent; that fraud may be indicated by an unlikely place of
entry or damage at the point of entry inconsistent with a real
burglary. Other signs of staged burglaries are reports of
losses inconsistent with the person's life-style, a series of
reported break-ins, etc.

c. Staged commercial burglaries. These can be perpetuated
by both employees and by employers. Signs might include remarks
by employees that the missing stock was recently moved
elsewhere; burglaries that appear to be inside jobs; etc.

For each of the above types of insurance fraud, it would be
very helpful to patrol officers, to detectives, and to managers
of investigations to know which of the signs of fraud is most
indicative both of a fraud and of a prosecutable fraud. The
earlier in the process of investigation the officer or
supervisor can determine whether enough of these cues are
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present, the sooner can decisions about pursuing an
investigation be made, thereby permitting the most efficient use
of resources. Thus, one major research project should parallel
the one done by SRI on predicting the value of continuing an
investigation of a common crime on the basis of information

ayaila?le at the time of the preliminary investigation. (This
direction of research is discussed below.)

The suggested research program on insurance fraud will
follow a format which we shall call a ecyclical research
program. This format will be applied below to other types of
crime, but will be illustrated by the application to insurance
fraud. This research would be performed in steps:

1. Determination of how many of the above-mentioned cues
of fraud are actually reported in current accident and
burglary reports. This could be done by an

examination of both patrol officers' reports and
detective reports,

Detgrmination of which cases were investigated by the
police, and which by insurance investigators; and, in

both instances, which cases actually lead to
prosecutable cases.

3. Determination of the relationship between the amount
and types of information included in current patrol
and detective reports on the one hand, and the
successful completion of the investigation on the
other. The results would give a first approximation
of the potential for the use of that information to
predict which investigations should be pursued. It
would also give a picture of which types of and

amounts of information from patrol officers lead
detectives to follow through on cases.

4. To determine the possibility of gathering further
information, police officers and detectives can be
surveyed to determine which of the possible cues of
fraud they wad noticed in, say, the last accident
report they made, but had not reported in writing. It
may very well be that officers do not fully report the
information because they may not . appreciate the
significance of what they in fact observe, or may not.
believe that anyone will bother to investigate the
cases in which they do in fact suspect that there is
fraud. The influence of these reasons for :
non-reporting could also be determined in the survey.

(83
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On the basis of the results of the first four steps, a
field experiment could be performed to enhance officer
observation and reporting of potential insurance
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fraud, partly through training, partly through
improved procedures, partly through enhanced reward
systems. The effects of each o§ these types qf
upgrading efforts on the reporting gf cases, on the
initiation and completion of investigation, and on the
filing of charges could be examined.

This model of research can be applied to many types of.
white—collar crime--as will be suggested below. 1In fact, %1sts
of indicators that white-collar crimes are probgbly occurring
have been developed in spheres in which thg police generally do
not function. For instance, a list of indicators of probable
crimes has been developed for auditors (Sorgnsen, et al., 1980);
for observers of local government (Lyman, Fietcher, and
Gardiner, 1978); for stock fraud by the SEC; etc.

d. Home repair fraud. Although there is no instipute such
as the ICPI in the area of home repair which can.establlsh a
formal list of signs of home repair fraud, much is already kgogn
by the police, although not formalized. Mugh can be.observe v
patrol officers because of the highly organlzed.qua%lty of one
group of perpetrators, the Williamson gang. This highly
secretive, cohesive, extremely well organized g§ng"has .
accumulated much wealth by systematically "working" areas 1in
which prime potential victims reside. Some of the external
earmarks of the presence of these gangs that have been noticed
are:

1. Qut-of-state licenses on home repair trucks,
especially roofing trucks.

2. The perpetrators living close together in some trailer
court regularly used by them.

3. Ownership of very late model, luxury cars; they may
keep them only a year and then sell them.

4, Prowling areas in which elderly people reside.

5. Young, very "polished" men making approaches to
potential victims.

6. Equipment, especially in roofing trucks, which would
not pass any safety test.

7. If confronted, failure to produce a business license.
(This also could lead to citation and even an arrest.)

8. A rash of blacktoppings of driveways, reinforcements
of chimneys, etc., in a neighborhood.
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In addition, many police department detectives and
intelligence units have pictures of some of the perpetrators and

organizers, so that patrol. officers might recognize them on the
Street.

Obviously, a Cyclical Research Format paralleling the one
for insurance fraud could be done in the area of home repair
fraud, although it is unlikely that the first step in the
research program dealing with current observation and reporting
of crime will bear much fruit. On the other hand, some police
departments, such as Los Angeles, have already alerted patrol
officers from time to time about the Williamsons.

e. Door-to-door salesmen and other street operators. The
signs of fraud committed by door-to~door salesmen have not yet
been highly articulated, but the presence of young people
soliciting from door to door, especially if they are selling
magazine subscriptions, may indicate not only a fraud but also
an abduction of groups of young people who are transported by
adults from locale to locale to perpetrate frauds. The police
might observe this type of fraud committed by people who work
the streets or go door to door: salesmen of phony burglar
alarms; phoney charities; itinerant auto mechanics who will
repair "that dent right." Obviously, a research program using
the cyclical format could be performed here as well.

f. Consumer fraud. An officer could very well become
aware of consumer frauds just by his own observations, without
necessarily any input from citizens. These observations are
probably more likely to occur if an officer gets to know a
district very well by repeatedly patrolling it. For example, he
may notice that a close-out sale never ends; a fire sale may
occlur without a fire; a car may be advertised in the newspaper
by a used car dealer, but not actually be obvious on the lot;
etc. Again the cyclical research format can be done here,

g. Welfare fraud. As Hutton writes in Police Chief
Magazine (1979):

Indications of welfare fraud are often evident to the
peace officer aware of . . . eligibility factors.
Simple cohabitation frauds can be seen during calls
for service in the home, during disturbing the peace
or family fight calls, during checks of driving and
vehicle registration records, and during service of

arrest warrants (such as for unpaid traffic tickets)
at the residence.

(However , as indicated below, reports by police of such
probable welfare frauds may lessen the number of calls for

service they receive from some neighborhoods, even in the case
of serious felonies.)
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h. Environmental safety. This is a relatively new area
for possible enforcement by police officers; however, the
mobility of patrol, their constant observation may prove
invaluable (Greenberg, 1979). For example, state police
officers in New Jersey were highly instrumental in detecting and
investigating the wanton piling up of barrels of toxic wastes in
obscure areas under a skyway. Officers may detect other forms
of pollution, such as excessive emission from smokestacks,
dumping in streams, pile-up of garbage, etc. Again cyclical
research can be conducted on how much opportunity there might be
for officers to detect this, and to generate prosecutable cases.

i. Other suspicious information encountered throucgh
ordinary patrol. No doubt there are other areas besides
insurance fraud, home repair fraud, etc., in which the cyclical
format can be applied. The areas cited may only be examples,
For example, local police in New Jersey observed the diversion
of diesel fuel during a period of shortage. There are
increasing numbers of instances in which the police have
uncovered major white~collar schemes simply in the course of
normal police work. A major bank embezzler was detected because
an officer investigating the smashing of the rear end of the
perpetrator's car lead to the literal uncovering of a large
number of bookie slips; a major instance of official corruption
was found because an officer examining a car overdue from a
rental agency found a cache of government checks; a series of
automobile repair frauds were uncovered because one officer
noticed that there were regular verbal and fist fights around a
given garage between the owner and some customers--who usually
called the former a crook. Fraudulently obtained bank cards
have been picked up in the course of routine, common-crime
arrests,

Sometimes police officers may simply notice unusual events
in an area they know well which are suggestive of white-collar
crime. A patrol officer became suspicious about the rapid
turnover of used cars in a residential driveway and uncovered an
odometer roll-back operation; the movement of goods in and out
of a business which are not appropriate to that business may
indicate a bankruptcy fraud (or a fencing operation); the sudden
"unexplainable" wealth of a given citizen may be suspicious;
sales of land which is apparently useless or use of land in
obviously inappropriate ways.

Research to determine how often these instances occur would
be difficult to conduct because the nature of the events
attracting the officers' attention varies so much. However,
guestionnaires to officers about incidents in which their
suspicions were aroused but not reported might prove fruitful,
as well as possibly recording increases in the number of reports
by officers who are sensitized to the problem of white-collar
crime in general. This sensitization may occur among officers
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who pgrticipated in one of the Cyclical Research Programs
described above.

3. Communications from citizens/victims. Thus far the
focus has keen on possibilities of detection of crime through
tbe gbse;vation by officers, not from reports to them by
victim/witnesses. It is not a rare phenomenon that officers are
approached by citizens with complaints about having been
cbegted. Thg traditional police response has been to refer the
citizen to his/her lawyer, to some non~-criminally oriented one.
However, there are many cases in which criminals may go
undetected because the citizen was too discouraged to seek other
help: The’police officer encounters the person at the most
cruc1al.p01nt, when he is most involved, most motivated to act.
The ofglcer can be the symbol of the total governmental
egtabllshment, so that a referral to another agency or to
h}s/her.lawyer may aggravate a problem because of the
disappointment. The citizen may also be frustrated by the
delay, the lack of certainty of an effective response from the
referee, etc. 1In any case, we have no clear knowledge of how
much valuéble information for investigative or intelligence
purposes 1s lost to the criminal justice system because of an
ineffective response from the police.

Tpus, a survey could be done of police officers to
determ%ne the frequency, nature, and setting of citizens telling
an offlger that they had been cheated. Detailed examination of
the officers' recollection of the citizen complaints could
suggest whether the complaint indicated that a criminal act had
occurred. This act could be any one of a number of types:
consumer fraud, automobile repair fraud, pyramid schemes, land
fraud (1p some locales), as well as traditional street bunco.
When pollge officers are socially integrated into their patrcl
area, as 1in team policing or basic car plans, or in small
communities, the officers might be the first to learn of more
sopnisticated crimes, such as stock frauds, land frauds, complex
embezzlgments, complex frauds against the government, graft,
etc., simply because the police officer is a friend to whom
people talk, even when they might not believe that the officer
can help the@ in any way. A properly designed research project
cou}d determine whether in fact what sort of intelligence is
available to the police officers. More than one officer of the
au;hor's acquaintance has remarked bitterly about the
white-collar crime about which he hears but does not feel he can
act. Sgch research would also shed some light on such issues as
the §0c1ologic§l—demographic characteristics of complaining
victims, especially if some additional research can be developed
to deal with non-complaining victims, or victims who complain to
other gggncies. The amount of social organization among
complaining victims, their status and their role in the

community, etc., are also valuable types of information for the
police to develop.
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Attempts have been made to_mgke the police more avaléigii
for receiving complaints from citizens, such as the.stor:gh.cano
that the Los Angeles Police Department egtab%1§hed in ;d 1;ertz
neighborhood, called (in Spanish) Opergtlon bylndler (Ede '
et al., 1977). Local residents can bring thelg congume;ficers
complaints to the office, whicp is manned by.Hlspanlc ch c
and workers. The officers taking the compla%nts can e; e
conduct initial investigations to determine if crimes 'ive
possibly occurred, or can refer the cases to their Ctgl
law/administration colleagues and offlcemgtes from o teﬁ been
branches of the municipal government. Thl? stort_afronh as Dee
so successful that others have been established in ot :F’ m
Caucasian neighborhoods. Similar,_probably less egfec %Zies
storefronts have been established in Dgnver and gt er c; : léads
The effectiveness of such storefronts in gengrgtlng usg'g ea
to crimes could easily be researched py examining @he iles
such units, and studying their histories of operations.

. Communication from citizen/whis?lgblowers. ?f pollcg
officgrs——patrol and detectives-—-are well integrated into gget;e
community, they are highly likely_tg becomg known to Somghould
peripheral, or even central, part1c1pa9ts in a gcheme.or
any of them ever decide to blow the whlst}e, su —rosi These
publicly, the police officer would be aya%lable to them. pohe
whistleblowers might be periphgral part1c1papts who ave. 1
cheated by the principals; peripheral participants or p;lnchg
ones who have finally had pangs of conscience; pr19c1pi sbw ain
fear that the scheme is about to be detected and wish t? nga
from a position of strength; etc. Patr91men and qetec ive . y
hear about such people; but, often 1agk1ng the orlen?itigne gn
deal with white-collar crime, the police may not capitaliz
these opportunities to uncover schemes ascwel} as ;egur:l vould
excellent witnesses. This sort of communlcgtlop o} v1§u y e
be likely only in certain locales,.such.as jumping off poin
for off-shore banks; office areas in which boiler room
operations might be easily established; etc. In any caseéraua
Cyclical Research Programs such as the one for.lnsurgnﬁe fraud
could gather information about the freqpency with which p o
receive such information. This research could also g?nefa ® el
valuable information about the whlst}eblowers phgmsengs. Lohel
personal characteristics; their partlcglar position an zo
the schemes; their motivation ?or plow1ng the whlstle,pe c.

This information could help gu1§e investigators Whi gr, cod
attempting to penetrate a conspiracy, as will be elabora
below.

5. Feasibility of police officers becoming sources of

information regarding white-collar crime. Given that there is a

i ibli i ther information
theoretical possiblity that the police can gat
regarding white-collar crimes, the next question cogcergs tge
practicality of having them do so. A commgn.cgmplalpt eai o
about giving the police additional responsibilities is tha e
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police are overburdened as it is~-~how can they do more? The
retort is that much of the time patrol officers have little to
do except preventatively patrol, an activity whose value has
seriously been questioned. 1In fact, boredom on certain shifts
in certain areas is a major problem. Much of the free time
occurs during the daylight hours Monday through Thursday, time
when it is probably most likely that white-collar crimes occur.
There is probably little that can be learned about white-collar
crime from Saturday night barroom brawls. In any case, the
research projects described above could incorporate gquestions

about the times and Places in which information was obtained,
either by observation or by communication.

6. Motivation of officers to fight white-collar crime.
If, as we have argued, it is both theoretically and practically
pPossible for police to detect white-collar crimes, then how
motivated would they be to use these opportunities to detect
these crimes and criminals? The point made above about police
officers' beliefs about white-collar crime raises the general
question of the motivation of police officers to fight against
white-collar crime. The strength of their motivation is
important because police on the street have so much freedom to
choose which types of offense to investigate that their
motivations and preferences become crucial.

Part of this motivation to work on white-collar crime may
be intrinsic to the work itself. Unlike some other additional
responsibilities that the police have been asked to assume in
recent vears, the fight against white-colldr crime is a genuine
traditional law enforcement function. Many officers appear to
delight in the challenge of the work, the opportunity to do some
"real" detective work, rather than writing reports about
witness-named suspects. Since only 15 percent of police time ig
really spent dealing with serious felonies, an addition to that
time can only legitimately and Properly enhance the police
officer's view of himself as a crime fighter,

Furthermore, police may simply value honesty in the
marketplace as much, if not more, than other citizens. Although
police research has often found them conservative in their
political outlook, the studies have not directly raised the
pPossibility of police being populists, pitting the
man-on-the-street against any organization of great size, be it
governmental or private. As Goldstein (1975) writes:

The average officer~—especially in large citieg--sees
the worst side of humanity. He is exposed to a steady
diet of wrongdoing. He becomes intimately familiar
with the ways people prey on one another. Tn the
course of this intensive exposure he discovers that
dishonesty and corruption are not restricted to those
the community sees as criminal. He sees many
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individuals of good reputation engaging in practices
equally dishonest and corrupt. An officer usually can
cite specific instances of reputable citizens
defrauding insurance agencies by false claims, hiding
earnings to avoid taxes, or obtaining services or
merchandise without payment. It is not unusual for
him to develop a cynical attitude in which he views
corruption as a game in which every person is out to
get his share. (p. 25).

The police themselves have no doubt been victimized both
personally and as a group. With their 20-year career patterns,
many police plan for their post-retirement careers by investing,
often in land. Many officers moonlight and may encounter
white-collar crime in their second jobs (some have taken it upon
themselves to investigate). Obviously, they could be
victimized. Recently, charitable fund raising by police has
been subject to a good deal of milking by con-men, to the
detriment of law enforcement's status and prestige (Ely, 1980).

Furthermore, law enforcement officers may sympathize with
certain types of victims, especially those who are relatively
defenseless: widows who can be taken by con-men; older people
unable to repair their homes; people who have a low
comprehension of the English language; families of the
terminally ill; etc. For some officers, observation of street
bunco and its victims can lead by stages into an interest in
large-sized white~collar crime. Police who £ill out accident or
burglary reports which they suspect are fraudulent may become
very andry at being forced to participate in a crime. For a
number of reasons, the police might very well have a great
latent and perhaps realized motivation to fight against
white-collar crime. It is possible that some may prefer to make
a more active, involved response to citizen/victims than saying,
"Tell it to your lawyer."

The author has already done some pilot research to
determine the strength of the motivation of police officers to
fight the types of white-collar crime they probably are most
likely to encounter. A questionnaire asked officers to indicate
how interested they would be in dealing with particular
instances of white-collar crime. The instances and the
associated questions were presented in the format illustrated in
the following example:

There was a door-to-door encyclopedia business which
encouraged customers to buy a set of expensive
encyclopedias ($275.00) in order to receive savings on
a number of other books and atlases over a ten-year
period. 'The purported "special" or "reduced" price
was 'in fact neither one, and purchasers did not obtain
the savings that were promised. The encyclopedia
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business declared that contracts could

qgncelled, when in fact state laws gavengﬁssgmers a
ilght to cancel. The business had no intention of
}vgr @onorlng thg promise of savings they had stated
This is a theft in the 2nd degree and constitutes a )
class C felony. (RCW 9A.56.040) .

A) How interested do you think
: ) patrolmen would be i
enforcing the law in this predicament? = in

Extremely .

interested 1 2 3 ) z z . Not at all

‘interested

B) How interested in this parti
. icular
detective would be? P case do you feel a

Extremely

interested "1 23 ) g z Not at all

7 interested

C) Can you suggest any ways in i
: whi
in this situation? y ch patrolmen can help

D) Can you suggest any wavs in . )
in this situation? . = Which detectives can help

E) If you were freed of i i
your other duties, how interested
would vou as a law officer be in fight{ng this crime?

Extremely

interested 1 2 3 3 £ z Not at all

7interested

Other instances that were used in th i i
; ance @ questionnaire
goncegned. Medicaid fraud by a doctor; odometer roll-backs:
ag@gmégpiovemeny fEaud committed against a retirement homé-'
l1le repair fraud; a short-weighting food processi '
lle re _ sin
gg?ﬁg?gﬁvguié;:ss opgortunlty fraud; bait and swgtch; dangerous
: i roof repair fraud. Pilot and ex lorator
i:gdl?i were done_W1th 75 police attending a collgge clasg and
I gu; S 1n a police academy (with the help of Carol Crosby
indy McCann, Becky Larned, and Harvey Chamberlin). ’
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The questionnaires showed a high degree of internal
consistency, with all of the scores on the three gquestions that
were used for each crime for all the situations being
significantly correlated across crimes. On a seven point scale
with one as the "most interested," the mean score was 4.42 for
the question of how interested they thought patrolmen would be
in enforcing the law, but when asked how interested they would
be if relieved of other duties, the mean rating dropped to 3.55,
showing more interest. The standard deviations were 1.8 and
1.9, showing quite a wide spread of close to four points in a
seven point scale. 1In short, the exploratory study showed that
there may very well be an attitude toward white-collar crime
enforcement which is general across types of crime, that
officers as a group would at least show a moderate interest, and
that the officers vary greatly as a group in their attitudes
toward fighting white~collar crime. 1In response to the
questions about what patrolmen and detectives can do in the
situations, very few of the officers answered that they would
simply say it was a civil matter for the victim's lawyer, many
of them saying that they would make a report for another
agency. In further research, it would be valuable to determine
how many officers and even investigators feel that the victims,
individuals, or organizations are seriously to blame for their
losses—-~even to the point of being unworthy of society's
help--because they are essentially victims of their own greed,
carelessness, stupidity, etc. If this view is commonly held,
then educational programs would be warranted showing the vast
range of motives of victims, including the most laudatory, as in
charity frauds; and the most human, such as involved in seeking
phony therapies. The officers might also learn of the extreme
difficulty of preventing victimization because of the cleverness
of the perpetrators or the difficulty of getting accurate
information.

The research described above is designed to measure the
"natural" degree of interest of police officers and others in
fighting white~-collar crime. However, this can be enhanced in a
variety of ways. The results of the type of study suggested
above can help to point to the best way to approach officers,
what sorts of crimes interest them the most, what sorts of
officers are more likely to be interested, etc. Sheer knowledge
that these offenses are crimes increases interest. In pilot
preliminary tests of the above questionnaire, there were no
descriptions of the events as being crimes, and we found that
many, if not most, of the officers did not know that they were
crimes. When the offenses were identified as crimes in the
items themselves, the officers responded quite differently to
the questionnaire. Once police officers begin to act on these
offenses, they may discover some extraneous motives for fighting
white-collar crime. As indicated above, they may find that
their rapport with local communities may increase, especially
ghetto communities, since they indicate that they are on the
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side of justice no matter who the unjust are. This rapport may
legd to better law enforcement against common and organized )
crime, a bonus for the officers, as well as more confidence in
the total establishment, as exemplified by the police officer.

Patrick Murphy has suspected that confidence in the police
can bg enhanced because anti-white-collar crime activity can put
the lie to the suspicions that the police have been corrupted by
white~collar criminals; otherwise, "how can the crooks
survive?" Murphy stated before Congressman Conyers' committee:

Some of the credibility of the “street police officer
in today's urban setting is weakened by the existence
of white-collar crime about which the officers can do
nothing but for which the officer may be blamed by
less sophisticated members of the community. Consumer
fraud is an example. Even police departments which
may be among the most honest and enjoy reputations for
integrity are not spared questions of poor people who
often assume that the police are somehow part of the
consumer fraud problems, that graft, payoff, some kind
of cover up may exist. (Conyers Committee, 1977).

The viability and longevity of any police effort to fight
white-collar crime depends in part on the strength of the
motivation of the involved officers after such anti-white-collar
crime activities get under way. Thus, some more sophisticated
version of the above-described questionnaire could be
administered to police departments which have ongoing
anti-white-collar crime efforts, so that the degree of intrinsic
and extrinsic rewards experienced by the officers can be
measured; e.g., the perceived efficiency of their own work,
etc. Furthermore, the perception of the police in the
communities could be studied, although measures other than
survey questionnaires may be necessary in some situations. The
results of both the police study and the community study could
be compared to the results of parallel studies in the same
qepartment and communities prior to the inception of the
increased effort against white-collar crime, or in other

departgents and communities in which no such efforts have been
mounted,

If these studies are done properly, they can uncover
obstacles which officers might have experienced: subtle or

‘direct pressure not to pursue powerful targets; complainants

about those who use law enforcement as a "bill collector,"
ceasing their cooperation after the complainee has paid them
back or off; difficulties caused by having to investigate a
person or group in the community on whom law enforcement is
dependent for other, legitimate reasons, such as assistance in
tracing stolen and fenced property; etc. Such research might
also query investigators on how such problems are dealt with.
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Thus far, we have treated the question of motivation at the
level of the individual officer, and have not addressed factors
which could lead organizations as such to enhance their efforts
against white-collar crime. But, without organizational
commitment, the individual's own interest dead ends. As
mentioned in the opening pages, a number of local and state
police departments have recently made a shift in priorities
toward the white-collar crime area. It would be a very useful
historical research project to determine what political,
sociological, or other factors lead to the decision to establish
anti-white-collar crime units in police departments. Obviously
some of thesa units have the potentiality of harming powerful
entities in the community, so that the political forces strong
enough to overcome the apparent resistance can be identified.

7. The organization and technigues of investigation. Up
until this point, we have examined the significance and
potentiality of police forces to detect white-collar crimes and
the degree and type of motivation they have and might develop
for action against white-collar crime. We now turn to
investigations and more proactive operations by police
departments. These investigations and other activities can be
conducted in investigative units within police departments, in
patrol, or in collaborative efforts between them. We will
examine each in turn.

For the most part, patrol officer roles in the
anti-white-collar crime effort are most effective in the area of
detection and preliminary investigation. Officers can receive
training and information about white-collar zrime in the police
academies, but also in roll calls and during in-service
training. The Los Angeles Police Department has produced a
series of flyers to be given to police officers at roll call
which vividly describe current ongoing schemes, giving the
officers not only information on how to detect the outward signs
of white-collar crimes but also on how to conduct preliminary
investigations. For example, if a home repair fraud is
suspected, one or two officers in a car might approach the
probable victim out of earshot of the suspect, while his partner
engages the suspect in distracting conversation. The first
officer can simply ask the probable victim if the suspect made
him/her a business offer-—-and if he did, ask him for his
business license. Or the officers might secure information
about the elements of a consumer fraud, so that they can
interview witnesses with better results. The IACP Training Keys
mentioned above also point in these directions, and supply much
information on the legal elements of a consumer fraud. Other
materials could also be developed, such as an equivalent of the
49-page, pocket-sized "Police Guide on Organized Crime" (LEAA,
1972). In any case, the effectiveness of this type of training
can be evaluated, partly by questionnaires testing knowledge of
controls, but mostly by asking officers about the practical
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valug qf the.type of information. How has it helped them in
preliminary investigations? Although attractiveness, interest,
and lnfgrmatlveness of such handouts are important, the key
evaluation variable is the usefulness. )

?erhapg more important than an evaluation of these training
tec@n%ques is a study of the system of information flow,
decision making, and rewards/punishments in the relationship
among street officers, their immediate supervisors, and
deyectlve_units which are assigned to work on white-collar
crime, Since a patrol officer has the technical ability and
resources to do complete investigations on only a few of the
incidents wh@ch he uncovers, it is important to find out what
happens to his initial report (and whether the patrol officer
even learns about the fate of his report); what immediate,
per§ona15§elp.he gets from detectives when he needs further help
in 1nvest}gatlon; who gets the credit for any arrests, patrolmen
or detgctlves; how much personal contact is there between
detectives and patrolmen; how often the detectives go to roll
cal} to describe the latest scheme or current prime suspects or
fuglylves; how is information collected so as to detect patterns
reaqlly; etc. The Rand study of the Investigative Function in
police departments uncovered many anomalies, and emphasized the
neeq for collaboration between the two types of police
officers. If their departments are properly organized,
patrolmen should receive credit for cases which they may only
have opened, with the detectives following through on the
re?erred cases. A systems analysis of the relationship between
white-collar crime detective units and patrol could very well be
very valuable for police managers.

. The pPossibilities of very positive relations between state
investigative agencies and local and state police are
articulated by Steir (p. 208, Conyers Committee, 1977), the
director of the New Jersey State Department of Justice:

An§ I know now that with the development of a sense of
Pride, a sense of accomplishment in law enforcement in
this state, the quality of law enforcement at all
levels has been upgraded . . . we devote a great deal
of thse resources to strengthening, bolstering,
training the county and local level law enforcement.

He reports that local officers make more referrals, and more
arrests.

_An important part of this system is decision making on
which leads to follow up, which cases to investigate. There are
gwo_rglated, but separable types of issues involved in such
decisions: the possibility of successfully completing an
investigation, and the significance of the case. This latter
lssue also bears on the problem of evaluating white-collar crime
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investigative units and will be discussed below. The issue of
judging the probable success of cases is very important because
investigators frequently take a long time and are very demanding
of resources. As mentioned earlier a clue to how to grapple
with this problem may be derived from the recent development of
methods for predicting the fruitfulness of investigators of a
crime of a particular type, such as burglary. These methods
involve a checklist of items such as availability of eye
witnesses, knowledge of serial numbers of stolen goods, etc.
Given the great range and growing variety of white-collar
crimes, it would be nigh but impossible to develop a system as
specific and concrete as those being developed for common

crime. Nevertheless, some broad categories of checklist items
might be developed for broader categories of crime. Bowley
(1979) suggests the number of victims and their location in the
jurisdiction. The articulateness and the judged reliability of
witnesses might be included. Edelhertz' (1977; analysis of the
elements of fraud could constitute a framework for developing
such a checklist for white-collar crimes that appear to be
frauds (and not, say, embezzlements or computer crimes). The
value of such a checklist might first be tested by going through
archival data and recording whether or not information in each
one of the categories of the elements of the crime was available
at the end of the preliminary investigation, and then
determining whether the number of elements about which there was
information correlated with successful completion of the
investigation, or whether the presence of information with
respect to a sub-set of elements was sufficiently predictive.

As Richards (1977) points out, it may be necessary to continue
the preliminary investigation to provide information with
respect to parts of the checklist abcut which little is known
one way or the other. He also points out that unless the
investigations begin to show some direction, some movement, the
detectives will soon lose their motivation, waste time, etc.;
the proper selection of cases for long-term investigation is
crucial. This procedure might be especially helpful in the area
of consumer fraud, since there are many non-police as well as
police agencies receiving a very high volume of complaints, only
a small percentage of which actually involve crime. Consumer
fraud may be a sufficiently delimited area to make it possible
to have a rather specific and concrete checklist.

The results of this analysis could then provide the basis
for testing the model in a predictive fashion on current
investigations. The value of formalizing the process of
decision making could be tested by determining whether the rate
of successful completion of investigations was higher than when
some comparable procedure was used. ‘

When investigations go beyond the initial, preliminary

stage, the requisite skills become more complex and
sophisticated. These skills may be more available in police
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depar?ments than might be assumed, since many officers
moonlight, make investments for their early retirement, study
law, etc.  However, the possibility of hiring accountants,
gormer'buS}nessmen, etc., as civilian members of fraud
investigative units should not be overlooked, although the

benefits of having such units consist mainly of s {
L wOo -
were set forth above. Y rn officers

. One major area of difficulty in the investigation of
whlteTcol}ar crime by police, as well as any other agency, is
_the time involved. The enormous amount of detailed researching
of records and tracing of paper along the trail often makes the
task very formidable, so that some important cases may have to
be overlooked because of consideration of resources and time.

Although computers may help in many instances, this is not

always the case--and some methods of speeding up the scanning of

paper to detect cgrtain information would be of enormous
ass;stance. For instance, computers which read may perhaps be
devised to search through bank checks for numbers and/or names

that are specifiable in advance. The world of business machines

may haye dgvices now in use which could be easily adapted for
investigative purposes.

~In the section on detection of white-collar crime, it was
pointed out that research on whistleblowers would be quite
valuable. Most white-collar crime is initially detected by
personal communication, by reports, tips, complaints, rather
than by close observation by government or private monitors.
Altpoggh we have argued above that much more can be done to
facilitate detection by such monitors, personal reports will
always be of great significance, so that it is important to
maximize the input from these sources. Studies of such people
wogld a}so.be of great value for the investigative process in
which the investigators are no longer in the position of simply

being available if some victim/witness or participant decides to

communicate with the police. In most investigations, the

process 1s more proactive, the investigator seeking cut possible

1nformant§ and/or witnesses. Thus studies could be done on the
demograph}c,ﬂorganizational, experiential, and personal
gharacter%stlcs of persons who are whistleblowers of various
types: wiltnesses, victims, or participants who cooperate with
law epfgrcement on request, or who do so only on a basis of
bargaining or under pressure, etc. Such research could use data
from the various hot lines, investigators, investigative
reporters, prosecutors, etc., and where possible, from the
whlgtleblowers themselves. This information could be coded into
various categories which could be defined broadly enough to be
appl%cable to all sorts of informants. Such information would
pr9v1de systematic information about the demographics of
whistleblowers and whistleblowing, as compared to other peoples;
the_"@oral_careers" of their involvement; the whistleblowers'
pqgltlons in the conspiracy, peripheral or central; the role of
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o persons in logistical support roles, such as advertising agents, E the amount of money and other valuables that have been lost, or %
&g printers; the role of competitors as whistleblowers; the § might be retrieved by victims directly through restitution or g
ij} immediate cause and pa51g motivation for blowing the'whlstle; i indirectly through civil suits; the harm inflicted on people of 7!
b the obstacles-—organlzaplonal, persongl, e?c.—-to doing sO. § moderate means, as compared to the loss to the wealthy; the 'Q‘
y o ?ogen (%978) hopestly.d{scusses ways in which management mignht ; significance of the case in upholding (or restoring) the faith ﬁ
i handle” potential whistleblowers in industry so as to minimize ! that the public might have in the integrity of the establishment. 1
%&; their "disruption" of the organization, while Peters and Branch { A
(1972) document the ways in which whistleblowers have been ? Some professionals have thrown up their hands at the E%
punished by their organ@zations. Some journalistic work has i complexity of this problem, but the need to evaluate both i
already been done on whistleblowers (Nader, Petkas, and ! individuals and units has forced them to use whatever means
Blgckwell, 1972) yhlch suggests such hypotheseg as _ | possible to justify themselves to their sources of funds,
whistleblowers being people who have group affiliations outside i promotions, etc. These sources are characteristically oriented
a conspiracy; of people who have been mistreated by the other i toward simple statistical measures, such as number of cases
conspirators; etc. This information may be of great value to o cleared, etc. In order to deal with this orientation, not only
investigators. As Condon (undated) points out, choosing a ; are the number of ongoing and closed investigations and cases
"safe" but informed person to approach is often difficult, and i now reported, but also the dollars losses that have been
maklng.a mistake in ch0951ng an informant can expose an i v i suffered, the probable loss that was prevented, the number of
otherwise secret investigation. ’ § victims, etc. 'In addition, narrative reports of significant ]
. . . ) ) i cases are made. An example from the Atlanta Georgia Police 1
A problem in recent complex (or even simple) investigation ; Department:
is that prime attention is given to the collection of data, and Lo
even to the organization of such data in flow charts, PERC % The following cases were primarily the type of
charts, organizational charts, etc., by crime analysts. | investigations the Unit conducted during 1979:
However , the availability and organization of such information i :
does not guarantee that the investigators or their supervisors % yp
will be able to think through some of the problems and ; <ase Type Dofiar Logs Comment
possibilities. fPsychology has showg repeatedly that it is only § Embezzlements $ 68,585 Actual loss
too natural to fit incoming, new information into a pre-existin . i : ~
set of ideas, concepts, mental organizations of data? These J | Credit Card Fraud 2,300,000/yearly gagigor Atlanta
mental sets may sometimes--we can't tell how often--blind the ;
investigator about what actually occurred and thereby have him i Employee Thefts 49,869 Probable loss
miss cases or misconstrue them. Psychology has also developed f Fraudulant Employee
techniques for overcoming these efforts, of freeing the mind to i Agencies 8,300 Probable loss
look at information in differsnt ways. No doubt some applied ’ A
psychological research could examine how such techniques would ; Illegal Practice/ N/A Investigative
be applied to investigations and case development so as to | Abortion leads used to
enhance investigators! decision making. draft new
8. Evaluation and reward. Even if the personnel of an leglslation
organization are Kknowledgeable and motivated to deal with 4 , $174
wh?te-collar crime, the evaluation and reward systems within an il Stock forgery 4f6 million Invgtm:ng
organization and of the organization as a totality need to § prevente
support and enhance efforts against white-collar crime. The | i 1111 i '
. problem of evaluation has been a very difficult one in this ? Insurance Fraud Ring 1 million Estimated loss
- area, both with respect tc individuals and agencies, partly ‘ Mail Order Schemes Undeterminable = = =—=—eem—memmeeaoo
because the usual techniques of counting the number of Nl :
investigations and cases closed as highly inappropriate. Such § Extortion Attempt 1,200 One case/no loss |
counting tends to ignore the extreme complexity of some it i
investigations, the length of time needed, the resources needed, ] Arson 145,000 One case/no loss i
the great significance that one case might have on deterring % 7 i
other crimes by the perpetrators or by others; the value one Airline Ticket Fraud 24,000/month One case/ [
case might have in educating the community of potential victims; ‘ 1 projected loss \
% Bankruptcy Fraud 753,560 Monitored case
A %
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However , no valid overall model has been devgloped t
widely used.' Research on how to dgvelop summary 1nd1ges zf EZzt
produbtivity of a person and/or unit would Fherefor? etg gWith
benefit. Such an index might be developed.ln collaogra 1onrin
economists and sociologists who could‘prOVLde ways of @ei?:s g
or estimating such factors as the number of.probable vie m ’
the loss to each, the proportion that loss is of a person

total assets, etc.

tz (1975 rocposed that in evaluating the F19anc1al
Crimeﬁaéure;u of)tﬁe Illinois Attorney General'§ Offlce{ :2
index be developed based on the comgoqents of pLopertyn.o ’
physical injury, and psychologlcal injury. In geas?rl g Lost by
property loss, he suggests using the anbeg of days pg{s o ne
the victims; or when the state 18 the victim, he sugge . bf
the amount lost to the state divided by the average 1ncomCh
people in the state. One possible route that such Feﬁiar R en
might take is to develop a procedgre Whereby the welgd Ssga
to the above considerations or criteria can’be qh;nge as 2 ing
matter of agency or individual policy. Making sgch i weig
procedure systematic and known would force agenC1e§l.2 ting open
articulate their policies and procedures, thus fagl.lda lwgicg
discussicn of policy issues. A geperally accepte 1n1ex
recognized some of the issues megtlgned abovg mlghtta Sﬁether or
facilitate the decision process inside agencies ash o wSults 2
not to open a full investigation on the b§51s of t i ;e ults o
the preliminary one. Obvigusly, some egtlmates Wll agut P
made about some of the variables going into the 1ndgxé e
the estinates are made within the frapeuort o0 102, Cudltation

d more vall . e re€ : 2 .

zguidcggeuigter preliminagy invest@ggtlon could befrizlewed
aiong with the index of the prObiP;iégyigfasgggiignuabgve Fith

i an investigation, mentl i .
ggﬁglggltgese indices in mind, the manager can make a better
informed decision.

e as . &
major source of input for such 1n§1ces is tbe deterren
valueogz prgsecutions. It has been an a:tlc%e.of £a1t§ that the
"rational"™ or calculating approach of the criminals mabesause ot
white—collar crime more susceptable to the deterrence eclittle
the probability and cost of being caught. Howevgg, Xery
research has been conducted to demonsgrate the e ectl
empirically. Hoover Institute ecogomlsts have receg dges Lead
concluded a study showing that antitrust enforcemeg es 1o
to lower prices in an industry (Block, et a}., lg?f).h'te—collar
and Layman (1976) found that 20 peoplg conv1gted o} ydl N
crime at various times in one county in Washington dl.ego cor a
repeat their crimes, to the knoylgdge of public agencil Aéd o
period of two years after the filings of the chargei. A e
author with collaborators (Stotlanq, et al., 1980) og R
increased prosecution of home repalr contractors for fal
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have a license (bond) slowed the rate of increase in home repair
fraud as indexed by complaints to consumer protection agencies.
Not only might such studies encourage investigators and
prosecutors, they also can give them the means to evaluate their
productivity in terms of deterrent effects. These studies
suggest possible sources of data on the occurrence of crime, and
a statistical format for evaluating the deterrent value of their
activities. The basic format of such studies is to develop some
index of a given type of crime in a community, and record the
level of this index before and during and after the initiation
of a program of investigation/prosecution. By means of a
regression analysis applied to time series, it is possible not
only to detect significant changes in the level of the index but
to account for the effects that other factors, such as changes
in the local economy, might have on the level of crime.

Measures of such other factors are often available. Studies of
this sort, however, need to be supplemented by examination of
the channels of information in a community regarding
convictions, the resultant changes, if any, in potential
offenders' or ongoing offenders' perception of the probability
of being sanctioned and their perceived severity of sanctions.
Obviously more such studies should be performed, so as to
provide a much broader base of information both to justify the
anti-white-collar crime effort in general (if deterrence
continues to be demonstrable) and to provide a format for
astablishing indices of deterrence for a given case, or set of
cases. Such research could provoke economists into providing
more indices of the amount of white-collar crime, such as the
total amount of money (after considering inflation) a community
spends on automobile repairs, as compared to some standard of
how much they would be expected to spend (Brintnall, personal
communication). This research might also help to determine the

types of perpetrators or illicit activities most susceptable to
special or general deterrence.

9. Strategic intelligence. The term intelligence in law
enforcement usually refers to the collection and analysis of
data regarding particular persons or organizations which have
been known to commit crimes. 1Intelligence units seek
information not developed to the level required for formal
investigation directed immediately toward prosecution. Since
such intelligence is at least in principle one or two steps away
from formal investigation, it should more accurately be called
tactical intelligence. On the other hand, the term strategic
intelligence should be used to refer to information and analysis
which deals with the "big picture"--trends in society, in a
community, which point to the probability that crimes of a
certain type are likely to increase or decrease in a given
area. Thus, changes in the rate of business activity could lead
to changes in the ratio of certain crimes; e.g., a down turn in
a local economy leading to more arson-for-profit.
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The expectation that strategic intelligence can lead to
predictions as to where crimes of certain types will occur in
the future bears on a major problem in fighting white-collar
crime: the known advantages to the criminals of the very long
lag time between the perpetration of a crime and effective
governmental response. Ordinarily the police function primarily
in a reactive mode-~investigating complaints and leads made by
or supplied by other entities, individual citizens, government
agencies, the attorney-general, newspapers, etc. Such a
reactive mode makes the allocation of resources subject to
influence by the degree of knowledge that pecple in these other
entities have of white-collar crime activities, their ability to
recognize it as criminal behavior, and their willingness to

report it to the authorities. Since white-collar crimes, unlike

other crimes, are often hidden and/or not recognized as such,
the dependency of the police on the other entities places the
police at a distinct disadvantage. It is therefore possible for
white-collar crime to exist undetected for considerable periods
of time and thereby to inflict considerable damage on people and
institutions. Thus, more proactive strategies and tactics by
government, including law enforcement, are vital.

In order to promote such proactive strategies, the
possibility should be considered of establishing research teams
of economic historians, systems analysts, sociologists, lawyers,
to develop strategic intelligence for white-collar crimes. The
organizational and procedural difficulties of establishing such
multi-disciplinary teams in these areas of concern should be
examined through research (see the Chapter by Dinitz). On the
basis of guidelines stemming from this research, some pilot
multi-disciplinary teams could work on developing models for
strategic intelligence to predict where and when there will be
increases in white~collar crime and the occurrence of new
types. These predictive models could be developed on the basis
of examination of historical data which would be used to predict
the historical increases and changes in white-collar crime,
although the ultimate model would be based on more current
possible sources of data. The measures of past white-collar
crime could be indices based on newspaper reports, indictments,
etc. The models could then be tested on more current data, and
hopefully would be so devised that they could be used by
agencies at all levels of jurisdiction from local to national.

On the assumption that the pedictive models prove out, the
possibility should be explored of establishing local, regional,
and even national entities which could develop and propose the
most appropriate strategy and tactics with respect to specific
predicted upsurges in white-collar “crime. Possible approaches
could include "sunshine laws," criminal prosecutions, civil or
administrative sanctions, system changes, monitoring procedures,
or public education or warnings. Research could be done using
available data on the effectiveness of each of these approaches
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for each type of white-collar crime.
by Sherman (1978) for indexing the deg
poi%ce departments could be &
estimates of the actual amounts of white-collar cri i

area, so thap some systematic way of estimating them:fé?czgy of
various tagtlcs could be developed. These overall strategic
con31d?rat10ns could imply which tactical approach might be most
effectlye to gain information about the probable locus of the
Crime, %f any. Some types of crime might demand more emphasis
on V1cglm reports, other types might be more susceptible to
proactivity confronting participants who are more likely to turn.

The technology developed
ree of corruption in
ranslated into a schema for

An example of what might be called str

::mei f;om_H:gii (1978) , although he does n

rategic intelligence. He shows how one can start from general
knowledge about tbe economy and wind up with a very specigice
completely proactive investigation that probably saved his ’

ategic intelligence
ot use the concept of

community many thousands of dollars.

B. A Case Example: The White-Collar Intelli
» . l
Operationalized gence Process

1. Scenario introduction. You have been readi i
newspaper over the past three months how the natigna?grégetgg
inflation is continuing to abnormally rise. The prime interest
rate offgred py major east coast banks rose again for the third
consecutive time in a three-month period. The current rate
constituted a five-year high. This morning's paper indicated

the major west coast lending instituti ;
: ions were fol
lead of their east coast counterparts, lowing the

Ideally, the above scenario should prompt the following

ons of the white-collar crime intelligence process:

1. What impact will the economic factors described in the
newspapers have on the business community in my
jurisdiction?

2.

Whgt has ?een the impact on the east coast business
gllmate since the first increases in the prime
interest rate started to occur?

3. What ways could a white-collar criminal gain
monetarily from the described economic climate?

Whgt woulq be indicators of such criminal activities
being designed or perpetuated in my jurisdiction?

5. What would be logical infor

mation sources to review
for such indicators? ;
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Based upon your prior experience, you know that numer:gi .
increases in the prime interest rate for corpgrate loans orket
short period of time may be indicative of a tlgzgiﬁgnig gie .

i i omm
ch raises may have little 1mpact_on your c
gﬁsiness clima{e has been stable glth mlgémgltgzg:tgagrbgzg
i s start-up. However, if the grow a :
ggzégziing with ﬁhe upswing of inflation and many new businesses

"
are being started, the ingredients of an "advanced-fee scam” are
present.

Specific to an advanced-fee-scam, the following questions
must be addressed:

. . . -
1. Has there been an increase in new business starts?

2 'Has there been an increase in new construction or land

development activity?

3 Has there been an increase in new industrial start-up
or expansion activities?

4 Has there been an increase in loan Qeglals or
reduction in existent lines of credit?

5 Has there been a decrease in solici?atign oE loans by
) private individuals or lending institutions®

i lly "yes,"™ the
" the answers to these questions are genera.
advanigd—fee target should be considered v1able‘w3Fh igizrgfozhe
i i i f concrete indica

the determination of the ex1stence.o : s B

i ts does not justify

ime. The mere existence of the ingredien _ .

gﬁémgonclusion that the scam ex1sts{ even from an intelligence
perspective. Key indicators might include:

1. Financial source activity soliciting loan business 1in
spite of economic climate.

2. Financial source requires a finder's or processing Zig
in advance to cover acgquisition of the loan monies
the completion of the required paperwork.

3. Financial source is not headquartered in the United
States.

4, Financial source's financial statement suggests
tremendous assets; often of the type that are
subjectively valuated or capgble of excessive -
inflation (foreign or domestic landholdings, mining
claims, other loans, horse stables, etc.).
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Hagen then shows how the use of these fear indicators lead
him to focus on one brokerage house, and a very intense
investigation revealed a criminal operation.

In the area of organized crime, commissions have been set
up to engage in such strategic intelligence, such as the New
Mexico Governor's Organized Crime Prevention Commission (Hartz
1977). Such commissions can not only indicate the areas in
which resources should be directed, but also warn the public,
stimulate discussion of preventative measures, etc.

Even local neighborhood groups of citizens can devise
strategic intelligence processes before Congress. Scondia
(1977) showed how an analysis of the deterioration of housing in

an area and the increase in absentee ownership could be used to
predict an increase in arson-for-profit.

C. Conclusion

This paper focused first on the processes of gaining
information about the occurrence of white-collar crime, either
reactively or proactively; secondly on the motivation of the
police for gaining such information and using it most
effectively; thirdly on the techniques for investigation; fourth
on evaluation of anti-white-collar crime efforts; and finally on
strategic considerations. 1In each instance research was
suggested which could enhance the contribution of police to the
overall effort to control and eradicate white-collar crime. The
research projects suggested are not exhaustive, but they appear
to be the most relevant to the purpose of the police role as a
stable information processing agency. These projects could also
be usefully conducted in non-police investigative agencies such
as prosecutors' offices, regulatory agencies, inspectors-general
offices, etc., since they need to be part of the total,
pervasive effort that was called for in the opening paragraphs.
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VI. THE REGULATORY ROLE IN THE
CONTAINMENT OF CORPORATE ILLEGALITY

John M. Thomas
State University of New York - Buffalo

A. Introduction

Regulatory agencies define and enforce legal rules in areas
where government has decreed that the unhindered play of market
forces can create serious liabilities for society. These rules
are derived from statutes governing such diverse problems as
antitrust violations, securities fraud, tax evasion,
environmental pollution, worker health and safety, consumer
fraud, and discrimination.l To the extent that an essential
aspect of the regulatory process is the interpretation of vague
legislative mandates, regulatory officials are able to define
what constitutes illegal behavior on the parts of individuals
and business organizations.? 1In addition, the exercise of
discretion by regulatory officials influences the agenda of
other law enforcement agencies required to prosecute offenders.

The early, seminal writings on the nature of white-collar
crime recognized the importance of the regulatory process. The
problem of a regulatory approach was a prominent theme in

Sutherland's conception of white-~collar crime. According to
Edelhertz: : ¥

He [Sutherland] forcefully pointed out that our
legislation had established a unique legal structure
with a complex of administrative proceedings,
injunctions, and cease and desist orders to meet
common law fraud if committed in a business context,
thus largely preempting the field of enforcement and
making criminal proceedings unlikely or seemingly
inappropriate (Edelhertz, 1970, p. 4).

Later Newman noted that ". . . the vast bulk of white collar
legislation is regulatory rather than penal in philosophy, is
administrative in procedure, and by its qualifications is
directed chiefly toward the business and professional classes of
our society" (Newman, 1958). And Kadish's analysis of the use
of criminal sanctions in economic regulation distinguished this
area of law enforcement by the fact that ". . . the
responsibility for investigation, detection, and initial
prosecution is often vested in a specialized agency or other
body rather than left with the usual institutions for policing
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and prosecuting criminal violations" (Kadish, 1963, see also
Caldwell, 1958).

The c¢oncept of economic crime committed by busingss '
organizations has become increasingly complex and_bew1lde§1ng as
regulatory statutes and agencies continue to proliferate. As
a consequence, it is difficult to propose a comprehensive
typology of these offenses and to geperallze abogt the role of
the regulatory function in the containment of wylte-gollar
crime. There are, however, several important.dlmenSLOns of
regulatory offenses which should be noted. .Flrst, these
offenses encompass a wide diversity of victlms:_ Fhe general
"public" in the case of environmental laws; individuals who are
members of the violator organization in the case.of worker
health and safety and discrimination; and spec%flc members of
the public such as shareholders and consumers 1n the case of
consumer fraud, antitrust violations, and drug statutes.

Second, it is not always clear that these offenses include the
use of deception, or the explicit disguise ?f purpose (see
Edelhertz, 1970, p. 14). Some regulatory violation may be
committed in the absence of fraud, such as in the environmental
and health and safety areas. This is not to say that these
types of offenses could not be accompanied‘by other frgudu%ent
transactions. A hypothetical example provided by Shapiro is
plant X which fails to abide by EPA emissigns standards.vs° ‘
plant ¥ which fails to abide, claims compliance, and "files for
tax breaks for the installation of non-existent antipollution
devices" (Shapiro, 1979, p. 38). Third, regulatory problems
lend themselves to what has been termed compliance, rather.than
canction-oriented enforcement methods (Mileski, }971;'Hawk1ns,
1980). The goals of enforcement in these situations include
change in an undesirable illegal condition or sta?e gf affairs.
Sanctions may not be imposed immediately because %t is gelt that
negotiation between the regulator and regulated will bring about
the necessary corrective action. Sanctions are used as a threat
to secure compliance and deter future violatlops. In ?h%s
sense, regulatory offenses can be said to require conc%l}atory
systems of legal control in contrast to penal. A gonc111atory
system of law refers to "remedial styles . . . assistance for
people in trouble . . . what ig necessary to remedy a bad
situation" (Black, 1976, p. 4). Finally, al?hough_all o
regulatory agencies possess broad powers to investigate criminal
activity and determine violations, this does not extend to
criminal prosecutorial authority. At the fede;al lavel,
agencies refer cases to the Department of Justice for criminal
prosecution. In addition, agencies have ?hg option to pursue a
variety of other remedies--for example, civil prosecuglon which
can result in fines, injunctions, or consent decrees.:

While there have been many empirical studies of the '
private corporation, comparatively little research has been
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focused on the behavior of regqulatory bureaucracies. Recently,
a British scholar has noted:

It is commonplace in the sociology of the law to
observe that a characteristic of industrialized
societies is the use of the criminal laws to
regulate economic life. Yet it is remarkable that
so few analyses of the nature of the regulatory
process are to be found in the literature,
especially given the fact that post-war
Anglo-American sociology of law is largely a
sociology of criminal justice (Hawkins, 1980, (a)
p. 1).

In general, the regqulatory process is concerned with how
officials define and apply regulations, and the impact on
compliance and deterrence of various enforcement remedies
available to regulatory agencies--decisions to refer for
criminal prosecution, to proceed with civil prosecution, or
undertake formal administrative procedures (see Clinard, 1979;
Note, Harvard Law Review, 1979.) Central to the problem of
administrative discretion (see Davis, 1969) are decisions
concerning the selective enforcement of violations, strategies
for obtaining compliance, the use of sanctions, and the way

agencies acquire information about regulatory problems (see
Gifford, 1972).6 -

The purpose of this paper is to analyze the relationship
between the exercise of discretion by regulatory officials and
the control of corporate illegality through regulatory
sanctions. The problem of discretion is important because of
the problem of compliance and the traditional ambivalence about
assigning blame which attaches to many of these offenses? (see
Kadish, 1963). Part II discusses recent general trends in the
regulatory control of corporate illegality involving a growing
emphasis on laws designed to protect the consumer and provide
for public health and safety. Part III presents a general
conceptual framework for considering future research on the
regulatory process. This framework focuses on two problems in
the exercise of discretion: the negotiation of compliance and
the choice of legal sanctions. In summary and conclusion, Part
IV suggests several projects which might be included in an
agenda of future research. A basic assumption of the focllowing
discussion is that systematic, empirical efforts to evaluate the
impact of various regulatory sanctions, or to test new
alternatives, should be informed by a greater understanding of
the behavior of regulatory bureaucracies. As Jerry Mashaw has
recently observed, a useful evaluation study ". . . is research
that is embedded in the policy process, i.e., research
responsive to the world as the administrative decision maker
sees it and constrained by the policy guidelines that the bureau
recognizes" (Mashaw, 1980, p. 75).
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B. Trends in Government Regulation

There have been a number of significant developments over
roughly the past decade and a half in the effort to con?rol
corporate illegality through the regulatory process. First,
there has been an increased willingness on thg part of the
federal government to advocate criminal sanctions for regu}atory
offenses. Traditionally, criminal penalties have been ancillary
to other sanctions, used as a last resort when o?her types of
sanctions proved unworkable (see Harvard Law Review, 1979).

An example of the recent prominence given to cgiminal
penalties is the 1975 case of U.S. vs. Park. Ip this case both
ACME Markets, Inc., and its chief Executive Cfficer, J. R. Park,
were found guilty of the 1938 law against‘storlng fcod.shlpped
in interstate commerce in a rodent contaminated, unsanitary
building. 1In interpreting the FDA legislation, the Supreme
Court upheld the Park conviction and argue@ that a corporate
officer with the authority and responsibility to prevent or
correct a violation of the FDA Act, and who does not do so, may
be held criminally liable for the violation.. Recent legislation
in environmental regulation also supports this trend. The.1972
amendments to the Federal Water Pollution Con?rol Act provide
for the criminal prosecution of corporate officers for the abuse
by these organizations of the environment. First offenders face
imprisonment up to one year and fings of $2,500 to $25,000 per
day; additional offenses can be punishable gg up ggezggéooo per

rison term of up to two years. e in
g:gaiggez gor price-fixingpunder the Sherman Act;a%so reglegt'a
desire by Congress to impose greater personal criminal liability
on corporate officers.

On the other hand, many regulatory agencies have limiFed
the use of available criminal penalties. While the teeth in
such remedies have been sharpened by the courts and Congress,
agencies have not utilized these weapons. Edlhertz has
summar ized the nature of this general phenomenon as follows:

Except in rare instances [IRS and SEC] agency .
enforcement officials are prone to avoid con51§er1ng
cases for criminal prosecution. Agents or audltqrs
alert to criminal issues lose their goal in a climate
of discouragement and delay, or in the course of
administrative and civil settlement negotiation
(Subcommitttee, 1978, p.8).

It can also be hypothesized that the goals of compl@ance and

deterrence in regulatory enforcement create uncertalnFy gbout
the function of criminal sanctions. Arguablyf the.prlnc1pal

objective of statutes governing "corporate crime” is "not to

punish morally culpable violators but to deter undesirable
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conduct regardless of culpability" (Harvard Law Review, 1979,
pP. 236).

In contrast, the use of civil money penalties by
administrative agencies has increased; federal agencies now rely
on these fines to a much greater extent than criminal
referrals. And, there is some evidence that the adoption of
civil penalties is associated with agency preferences for
maintaining control over the process of negotiating settlements,
a goal which has been reinforced by the Congressional grant of
authority to federal agencies to settle money claims. Thus, it
has been argued: "The differing degrees of prosecutorial
control exercised by regulators is bound to influence their
selection of enforcement sanctions" (Diver, 1980, p. 288).

Knowledge of the major influences on the exercise of
discretion in the use of civil money penalties is important
because such fines have been advocated as a more effective
deterrent to regulatory offenses than criminal sanctions.8
The impact of the civil alternative, however, can be blunted by
implicit criteria employed by the regulatory bureaucracy in
these decisions. Research on the assessment and collection of
civil fines has revealed that proportionately less severe
penalties were levied the larger the enterprise or the more
serious the risk of harm (Diver, 1980, p. 291.)

Another significant trend in government regulation is the
growth of what has been termed the "new social regulation"
(Lilley and Miller, 1977; Bardach, 1979). 1In contrast to the
traditional commercial requlation represented by such
organizations as the ICC, SEC, FCC and CAB, a vast number of new
agencies have been created in functional areas which cut across
industry lines (Weidenbaum, 1978). A partial listing of this
new legislation includes: the National Environmental Policy
Act, 1969; the Consumer Product Safety Act, 1972; the Equal
Employment Opportunity Act, 1972; and the Occupational Safety
and Health Act, 1970. A prominent goal of these laws is the
desirability of doing something about a specific problem, often
defined as a moral imperative (see Kagan, 1978, p. 9). 1In part,
this is a function of a political dynamic which tends to create
new regulation, what Mashaw has recently termed "the ideology of
governmental effficiency--the view that government is, and must
be, an effective agent for getting things done" (Mashaw, 1979,
OP. 44-51). The end result was a set of new definitions of
illegality which symbolized the legitimacy of continued
governmental regqulation of matters previously left to the
private sector (see Wilson, 1972, p. 166).

The problem of administrative discretion and compliance is
complicated, however, because many statutes of the new social
regulation reflect an objective which conflicts with the moral
imperative to eliminate damage to the environment, remove unsafe
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d healthful work
« the market, or assure a safe an Cq s {an
pigggctsTﬁgzmgoal embodiés what Kagan has tgrQedlihetggliézgr;gr
salue.in the American legal tradition, 59901ficior§ are expected
maintaining economic efficiency: . . . Fo9U it comes too
to moderate pOlicenmiSSionhenigrcemiggrzzige:iéial interests and
into conflict with other L. C
3§iigg%ystgh as economic stability and efg;géigiyézaéiigagét
. 10). For example, the Consumer .
éi;géspthét)the promulgation of standards shalé 120%ggglved the
onsideration of the public's need for the Produc ailabilit§ of
crobable impact of a regulation on the cost an a;ich minimize
ghe products, and efforts to achieve objectives ¥ er Product
“aveFse effects on competition and comeres [SOUTYG LiTarly,
72 15 U.S.Cl r 14 . . * s
iize;gx?gtsggstgncés Control Act of 1937 Sgizlgégiiizcr?g;;giz
‘nistrator of that Act to consi er i
gge'iggégéd action and not to "impede unduly oi g;igsgtion"
unngcessary economic barriers to technologiaca lt o Toxic
while fulfilling the "primary purpose" of thg 3gglu 3978 Subb.)
Substance Control Act of lg7zé7%552éié2.iﬁét he " heasibility"
legislation o i t of
2?dsggidgigé shguld pe considered relevant to tbgnazg?lzg:n
the highest degree of health and safe’EY.prOtec é to allow the
employee. Here feasibility has been 1nterPr?ted, S ocation in
Segretar§ of Labor to take account of economlcC disS

enforcing OSHA regulations.

. . ]
In addition, recent efforts to modify the_Occipziégzgnon
Health and.Safety Act and provide for congre351§qzh o et
the powers of the FTC highlight.tbe.exten§ to wt%ons Ay e n
these regulatory areas have pollt101ged distinc 1" oot
" el able criminal acts" by corporations and the sot' the
os gnsibility" of the enterprise. From one pergpic éiZily
gzz€c objective of these statutes is Tnot to puglst ?egardless
culpabie violators but goLdetgr ggiesiggglepcogzgg) gar o e
ability" (Harvar aw Review, 79, p. 1 . '
Zia;;ig of thg intrusion of economiC cr%terladlntofzrcement.
white-collar regulatory offense 1S housing code entre e
strict enforcement is conditioned by'the spec f nants.
giggerty 2ban Ao o 1an%%gr§slanih§2etgésiggagéogaﬁctions will
There is a belief among o icials of
:n non-compliance, but encourag :
ggseigéieii:u%:e; Galanter? Thomas, and Pallen, 1976; Ackerman,

1971).

while the enforcement of white-collar/corporatg ;gg:iatory
law has been traditionally bedevi}ed by the Siﬁgosissue at
neutrality of o offensgs (KaizigéaiggBa{th tﬁe emergence of
ameworthiness has assume _new : :
1'?éocial" regulation. AS Keith Hawkins has noted:

112

e e L R T T

LRI

The ambivalence surrounding regqulatory deviance . . .
is presumably attributable in part to the recency with
which new values have been invented and proscribed,
and the recognition that economic activity is
responsible for the material well-being of the
community . . . (Hawkins, 1980, p. 3).

The end result of legislation which accommodates both of these
goals is to increase the discretion available to officials in
the regulatory agency. Negotiation over the extent and timing
of compliance becomes institutionalized. Enforcement is
influenced by the way agency officials interpret and resolve
conflicts between the moral goals in legislation and pressures
for reasonableness represented in the objective of economic
efficiency. It could be hypothesized, for example, that to the
extent officials judge a violation as morally reprehensible, the

less criteria of economic efficiency may be taken into account
in the enforcement of rules.

In summary, the combination of these trends creates a
dilemma for the control of corporate regulatory offenses. On
the one hand, there is sentiment for deterrence through the
imposition of criminal sanctions; on the other hand, the
argument for the moral imperative of many of these offenses has

been diluted by the view that enforcement must take into account
economic exigencies.

The goal complexity of requlatory legislation also
highlights the relationship between the lawmaking process and
the exercise of discretion by agency officials who interpret law
and apply sanctions. If the criminalization of these offenses
is a policy objective, it is important to understand how the
regulations influence legislation in ways which can affect the
use and impact of criminal sanctions. A study which illustrates
this process is Shover's analysis of the enactment of the
Surface Mining Control and Reclamation Act of 1977. This
research documents how the regulated industry was able to ensure
that the final legislation incorporated its perspective on
economic considerations and defined enforcement issues as

problems to be negotiated with the regulatory agency (Shover,
1980, p. 124).

C. The Nature of the Regulatory Process

The received wisdom of traditional administrative law has
been that regulatory agencies are capable of implementing
clearly definable, objective goals requiring technical expertise
(Freedman, 1975). Today, however, it is widely recognized that
such a "rational actor" model is misplaced; the regulatory
process is more properly conceived as essentially political--a
balancing of the competing demands of interests affected by
agency decisions. Another contemporary theme is the strong
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criticism that the regulatory decision-making is systematically
biased in favor of organized interests, most often the regulated
firm. BAs a context for presenting a conceptual framework
defining the principal influences on the exercise of discretion
in the enforcement preccess, it is useful to review the reasons
why this bias, real or imagined, can occur. To begin with, it
is important to recognize that agencies have limited resources
and are subject to severe case overloads.l0 Thus, as Richard
Stewart notes: "Unremitting maintenance of an adversary posture
would quickly dissipate agency resources" (Stewart, 1975, p.
1686). This can result in charges of bias because of a
perceived failure to prosecute, and the view that enforcement
favors quiet negotiation and settlement over the virtues of the
rule of law.l}l .

Second, the nature of the regulatory process is such that
agencies confront firms who are what has been termed "repeat
players" (see Galanter, 1974). The "repeat player" is that
enterprise which has frequent encounters with the regulatory
agency either as a violator or as a contestor of rules and
policies. In the consumer fraud area and in certain areas of
the new social regulation, such firms are often better able than
the public, consumers, or victims to learn the rules of the
regulatory game--the nature of agency procedures. This
familiarity can result in certain advantages which contribute to
the perception of agency conservativism and bias.

Finally, the goals of regulation imply that the deterrence
of future violations goes hand in hand with obtaining
compliance. Unlike the typical criminal violation, the use of
sanctions in regulatory violations is tempered by the
realization that the illegal condition may continue unabated,
creating further harm to the public and victims (see Mileski,
1971). Regulatory officials are vulnerable to charges that they
are overly conciliatory and compromise the law in efforts to
bring violators into compliance. 1In contrast, it has been
demonstrated that certain types of regulatory offenses--e.g.,
environmental pollution and occupatioral health and
safety--require considerable flexibility and adaptability on the
parts of officials if the objective of real compliance is to be
achieved (see Kagan, 1980; Hawkins, 1980). How, and under what
circumstances, compliance should be negotiated poses significant
problems of discretion for the regulatory agency. Yet,
unfortunately, our knowledge of the major influences on this
process and its impact on the effectiveness of regulatory
sanctions is extremely limited. We now discuss a set of
concepts which might usefully guide research in this area.

These are classified under two headings: the nature of
enforcement policy and constraints on the exercise of discretion.

B

. %E' Policy formation: Resource alloc
Priorities. Empirical research on the compl.

y i pliance process and
tpe use of various regulatory sanctions should begin with the
glmp;e'reallgaylon that enforcement is based upon explicit or
implicit policies, 1In our framework,

what Diver has termed the "view from t
agency: '

ation and regulatory

he top" of the regulatory

- . . the enforcement problem is one o

and controlling the exercise of choicef s;g:gtu
regglated activities to examine, what indicators to
monitor, what inferences to draw from observations
yh}c@ suspected violations to document, whether to'
1qlt1at§ formal enforcement proceedings, what
concessions to demand or sanctions to seek. A
top-down enforcement policy is a set of rules

for allocating resources among, and specifyiné éhé )

content of, various surveillance and r :
tasks (Diver, 1980, p. 261). pProsecutorial

ring

_ in analyzing the n
ilmportant to note that requlatory organizati

ever-expanding agenda of issues,ya p?oble;t;ggzrgigeiinthe
ngture of the regulatory process. Because agencies are charged
with lesg than precise mandates, officials frequently enlarge
the domain an@ lncrease the complexity of regulation in an
effort to decide what exactly the agency should accomplish

(Wilson, 1972 . 152). Tk ini
recentl§ remaékgd: “énly e current administrator of E.P.A. has

you fipd‘out all the comp
Ip addition, the politic
Situations where the age

lexity" (Business Week, May 26, 1980).
s of cogpeting demands can create

. ncy must respond to an a

c?illenges which force a revision inppriorities ;;gyrggoi:g:l

a gcatlon. For exgmple, the EPA was recently faced with an
April 30, 1980, deadline imposed by the federal court for the
issuance of.rules on the handling and disposal of hazardous
wastes. This was finally achieved by shifting a large number of
personnel from outside the solid waste division. But apparently
56 of these had to come from the office of water planning
standards which itself was falling behind another deadline to

regulate toxic ibi { .
26, 1980). prohibitants in wastewater (Business Week, May

The political and legal dilemma in the resource allocation

task is the desirability of maintainin

eatest 6 Such a plan could establish enforcerent
pPriorities where the greatest overall reduction in a pafticular

regulatory area of white-collar/corporate illegality would occur

for a given expenditure of resour i
a. . ; ces. The problem with the
efficiency-driven allocations, however, is that they can 1e§3 to
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inequities. A pattern might be established whereby different
violators of offenses regulated by a particular agency would
face different probabilities of being caught and

sanctioned.l3 The design of formal policies necessarily

implies a concept of fairness. If one among several violators
must bear a higher burden of being caught or of disportionate
costs to society, the regulatory process can create an incentive
not to comply. 1In general, we need to know more about the way
regulatory agencies reconcile conflicts between
efficiency-oriented planning and legal criteria of equity.

Agencies structure priorities, either explicitly or
implicitly, because they do not have the resources to perform
every function delegated by legislation. A formal policy
becomes a means of controlling the behavior of lower-level
efficals who can commit the agency to the investigation and
prosecution of specific violations. Thus, an important
relationship exists between the task of resource allocation and
the exercise of discretion in enforcing actions against
particular violators. The impact on enforcement of budgetary
policies which restrict resources to certain kinds of activities
has been identified by Gifford. He argues that
"complaint-issuance and other decisions within the agency
structure ought to utilize the budget decisions as referents."
They can do this, however, "only if persons fully acquainted
with the implications of the budgeting decisions are involved,
either as participants in complaint-issuance and related kinds
of decision-making, or participants in the review of those
decisions" (Gifford, 1972, pp. 32-33). 1In this sense,
communication patterns within an agency can be significant
influences on decisions to use sanctions and negotiate
compliance in specific cases.

A recent analysis of the IRS (Long, 1979) is one of the few
studies of the regulatory process which has focused specifically
on the relationship of resource allocation to decisions about
enforcement. Hypothesizing that "important areas of discretion
are exercised not by individual law enforcement officers, but by
the law enforcement agency more generally in setting broader
policies," this study examined the relationship of resource
allocation to (1) choice of sanction--civil vs. criminal, and
(2) decisions about the auditing of returns. It was found that
few criminal sanctions were used and that this was positively
correlated with the amount of resources allocated to criminal
investigation. In addition, the relatively large allocation of
resources devoted to civil investigation (audits) was related to
the organizational goal of maximizing total enforcement
coverage. The time and, thus, cost of criminal investigations
are substantially higher than civil, thus ". . . transferrring
more resources into the criminal area may produce an increase in
criminal conviction, but only at the price of greatly reduced
enforcement coverage" (Long, 1979, p. 1l1). 1In this case,

116

e e e e

al;ocation priorities were determined by efficiency criteria
which arguably bore little relationship to the goal of
deterrence. The IRS study has also examined the use of a formal
management policy known as the Audit Plan, which incorporates
the number.of audits within each income class to be carried out
the next fiscal year, and allocates this responsibility among
geographic regions and districts. As in the case of the choice
be;weeg sanctions, this pattern of resource allocation was
p;lmarl;y responsive to internal, least-cost pPressures, Because
higher income returns are more complex and time consuming, it
was fognd that resources were allocated to the examination of
lower income returns. 1In addition, there was a "strong inverse

relationship between corporate size and audit-intensity"
1979, p. 15). rey? (hongy

The IRS project highlights the value of quantitative impact
analyses for increasing our understanding of the role of
;egulatgry procedures in the control of white~collar/corporate
}llegallty._ In this instance, there would appear to be little,
if any, positive relationship between formal resource allocation
policy and the goal of deterring major violators. Such studies
need to be combined with inquiries into other factors. For
example, what regulatory ideologies determine the choice of a
particular policy of resource allocation? How is that policy
used to evaluate the performance and control the discretion of
loyer-}evel officials? What is the relationship of efficiency
objectives to the political process by which an agency obtains
1ts-budget? Do agency officals believe a resource allocation
po%lcy.successfully accommodates both efficiency and fairness
criteria? How do agencies adapt allocation policies to external
pressures, to changes in the agency's general mandate, thus,

indirsctly affecting the exercise of discretion in individual
cases? :

.2. Constraints on the exercise of requlatory discretion.
Studies of "street~level bureaucrats" have revealed that
enforcement priorities are frequently determined at the field
level, despite efforts by management to implement formal systems
of resource allocation and planning. According to Lipsky,
Street-level bureaucrats, who ostensibly only apply the formal
law, make policy. "The policy-making roles of street-level
burgagcrats are built upon two interrelated facets of their
positions: relatively high degree of discretion and relative
autonomy from organizational authority” (Lipsky, 1980, p. 13).
Thus, recommendations which purport to enhance the capacity of
regulatory agencies to control corporate illegality should
reflegt an understanding of the "dispositions of implementors--
how field level officials exercise discretion” (D. Van Meter and
C: Vag Horn, 1975). The work of Lipsky and his colleagues
hlgpllghts thg extent to which enforcement officials develop
coping mgchanlsms as a response to the complexity of enforcement
tasks (Lipsky, 1976). Officials respond to resource complaints
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by enforcing regulations according to their own assumptions
about the basic causes of white~collar/corporate crime.
Violators may be classified as inherently "bad," or as the
victims of circumstances beyond their control, regardless of the
intent and culpability which reason would attribute to a
specific violation (see Lipsky, 1976; Kagan and Scholz, 1979).
Our two major problems of discretion~~the negotiation of
compliance and choice of sanction~-are directly influenced by
factors which determine whether regulatory officials are
legalistic in the applications of rules, or flexible--
accommodating rules to specific, unique circumstances. The new
areas of social regulation discussed earlier have mandated the
use of professional inspectors who respond to complaints and
conduct routine investigations; it is at the field level of
enforcement that critical judgments about the seriousness of
violations and moral culpability of violators necessarily take
place (see Kagan, 1980; Hawkins, 1980).

What problems lend themselves to the legalistic,
rule-oriented approach and why would agencies encourage this
approach rather than flexibility in negotiating compliance? One
important constraint is the legislative mandate of the agency.
If the agency is not specifically required to take economic
consequences into account, a legalistic approach may be easier
to implement. We have argued, however, that this is not the
case with much of the new social regulation which has played a
major role in complicating the meaning of corporate illegality.
Another important aspect of legislative mandates is the extent
of regulatory power provided to the agency. 1In certain
‘white-collar/corporate regulatory offenses, specific limits
placed on fines and criminal penalties contribute to the norm of
flexibility in negotiating compliance (see Hawkins, 1980).

Other important factors include the nature of the political
suppport--interest group and media pressure--surrounding
regulatory problems. The presence of these can create a highly
visible enforcement process, and pressure for a less
accommodative, individualized application of the law less

vulnerable to Eerceptions of unfairness and inconsistence
(Kagan, 1978) .14

In many respects, the essence of the regulatory discretion
lies in the nature of the relationship between field-level
officials and the regulated (see Hawkins, 1980; Mileski, 1971;
Nivola, 1978; Lipsky, 1976, 1980; and Kagan, 1980). The goal of
compliance means that officials will make judgments about the
use of sanctions based on the need to maintain access to
information, preserve on going relationships, and the
cooperativeness of the regulated (Hawkins, 1980 (b); Nivola
1978) . As a consequence, agency demands for strict enforcement
according to the rules can have a negative impact on the goals
of compliance and deterrence. If the requirement of strict
enforcement comprises the official's ability to negotiate, the
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ultimate effectiveness of a sanction may be lessened.
research has revealed that:

Kagan's
+ « . the inspector's ability to obtain information
and evidence that would support the use of legal
sanctions depends, at least in part, on the implied
promise that the information supplied will be
~interpreted fairly and that those legal powers will
not be employed indiscriminately and unreasonably
- « « a reputation for reasonableness brings the
gnforcement offical more complete access and better
information. More information increases his legal

‘power , and more legal power gives him more to trade
for cooperation (Kagan, 1980, p. 21).

And the lack of valid information about the nature of violations
may be related to the reluctance of prosecutorial officials to

impgg? criminal penalties for regulatory offenses (Kagan, 1980,
p. L]

An important problem in enforcement policy is the way the
law is mobilized--how cases enter the regulatory process. In
the case of housing code enforcement, for example, there is a
strong tradition of responding to individual complaints. A
major criticism of OSHA regulation has been its olicy of
respopding to all employee-initiated complaints.ES This
reactive-proactive dimension of policy formation has important
consequences for the investigation and control of
white-collar/corporate illegality (see Edelhertz et al., 1977,
pP. 217-219). A complaint-oriented policy is not necessarily
congruent with efforts to help specific classes of victims or
understand the underlying causes of problems. According to
Blagk, an inherent limitation of reactive approaches is that, by
definition, they operate on a case-by-case basis:

Cases enter the system one by one, and they are
processed one by one. This creates an intelligence
gap §bout the relations agency and between cases. Tt
is difficult to link patterns of illegal behavior to
single or similar violators and thus to deal with the
sources rather than merely the symptoms of these
patterns (Black, 1973, pp. 134-135).

There is less incentive for agencies to accumulate
knoyledge about the underlying causes of illegality if they are
domlnateq by reactive, complaint-oriented inputs. Conversely,
the p9551b§1ity of negotiating compliance and imposing legal
sanctions in an individual case on the basis of objective
1nformati9n about recurrent patterns of illegality is enhanced
by proactive systems of enforcement. In general, the principal
constraints on discretion can be classified according to
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regulatory task, the needs of the regulatory bureaucracy, and
the nature of regulatory ideology.

a. Task. An important dimension of task has been noted
previously--the extent of case overlocad and the necessity to
adapt to conditions of resource scarcity. Officials cope with
this problem by controlling the attention devoted to specific
cases and by adopting views about the purpose of regulation
which are congruent with resource and time constraints. An
instructive case study in the consumer fraud area is Silbey's
analysis of the enforcement of the Massachusatts Consumer
Protection Act (Silbey, 1980). Here it was found that officials
handled virtually all complaints through mediation; settlements
were negotiated which provided restitution agreeable to both
victim and business offender. This strategy of enforcement
flexibility in extremis was rationalized by officials as being
in the best interests of victims. But the end result of this
strategy may well have had negative consequences for future
compliance and deterrence as violators came to see the
enforcement process as relatively costless. Silbey concludes:

It is not justified to expect that having to make
restitution once, or even often, induces purveyors of
goods and services to avoid practices that give rise
to complaints . . . . The effect is to satisfy the
individuals involved, but to fail to protect the
anonymous and future consumer. The law enforcement
agency may succeed in obtaining by some standards a
satisfactory result but is individualized to an
extreme; it does not provide the opportunity or
conditions able to remedy the situation that gave rise
to the need for law enforcement in the first place
(Silbey, 1980, pp. 15-16).

The goals of restitutions for victims of regulatory
offenses vs. restribution against offenders vs. deterrence have
been recognized as a complicated issue of jurisprudence in
defining corporate illegality (see Harvard Law Review, 1979).
Before deciding on any one, or a combination of these goals,
however, it is important to recognize the subtle effects of the
nature of the regulatory task on the way discretion is
exercised: problems of case overload can interact with
particular values (in this case, concern for the victim),
resulting in a syndrome of compromise and settlement. And if
such a pattern becomes an end in itself, real compliance and
deterrence will prove increasingly problematic,

of compliance.l7

exercise discretion against violators is placed in a conflict:
on the one hand, the agency will stress the uniform application
of ru%es and risk avoidance; on the other hand, the goals of
compliance and deterrence require a greater degree of
flexibility and accommodation.

inspectors may wind up erring in the direction of being too
lenient.

In these.instances, flexibility in individual cases may be
dysfunctlopal and too costly; information about the underlying
cause of v%olations is more readily available, and regulations
are less likely to be viewed as unreasonable. The need for a
high degFee of flexibility in negotiating compliance and the use
of sanctions is also lessened to the extent that voluntary

compliance is influenced b ublic sensitivit
offense. Y P ivity to the regulatory

p. Bureaucracy. The problem of discretion in negotiating
compliance is further complicated by what can be termed the

maintenance negds of the regulatory bureaucracy. These are of
two types--political and managerial.

To the extent that an agency must concern itself with a
hostile or unpredictable political environment, it will attempt
to contro; t?e discretion available to officials who must apply
rules to individual cases.l® Whether or not this attempt will
be successful, the end result of coping with a volatile

regulatory environment can be a proliferation of rules by the
concerned agency. As Wilson notes:

The_more visible the agency, the greater the demands
on it, and thus the more rules it must produce to
assure its security and survival. . . . Critics of
regulatory agencies notice this proliferation of rules
and suppose that it is the result of the
"imperialistic" or expansionist instincts of
bureaucratic organizations. Though there are such
examples, ; am struck more by the defensive,
threa?-av01ding, scandal~-minimizing instincts of these
agencies (Wilson, 1980, pp. 377-378).

An important consequence of rule proliferation may be an

increase in the perceived unreasonableness of regulations and a

lower probability of voluntary compliance--~a situation which

increases the utility of a flexible approach to the negotiation
Thus, the lower-level official who must

If this condition occurs,

They will be less inclined to conduct the kind of

. pro§1ng investiga?ion into the causes of @ violation, and

| monitor progress in remedying a violation which a meaningful

A second relevant dimension of regulatory task is the t process of negotiated compliance requires. Diver has described
nature of the rules enforced. As Wilson states: "If compliance i a related phenomenon as follows: . 1
with a rule is highly visible, costs little, and entails no S BEFic . ) )

competitive disadvantage, that rule will be more easily enforced =fficient risk aversion behavior would therefore

than one with opposite characteristics" (Wilson, 1972, p. 163). involve conducting an extensive, superficial
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examination for easily detectable violations, rather
than an intensive inspection for less visible offenses
(Diver, 1980, p. 285).

The political maintenance needs of agencies can disrupt the
relationship with the regulated which lower~level officials,
such as inspectors, feel is necessary to effectively carry out
their tasks. A tragic example is Shuck's analysis of meat
packing inspection--a case which also complicates judgments of
corruption and unzthical conduct on the part of regulatory
inspectors. As is the case with many types of regulation, the
enforcement of packing regulations has combined an agency's
tendency to overregulate (the U.S. Department of Agriculture)
with an industry's propensity not to want to comply with the
law. If all regulations were strictly enforced, no meat

- processor could remain open; hence, inspectors have had enormous
discretion to decide which rules to enforce and how (Shuck,
1972). Thus, the USDA has traditionally allowed inspectors to
apply regulations in a fexible manner, recognizing that
reasonableness can be important for compliance. Inspectors have
been generally assigned to one plant where an informal system of
taking gratuities--a system know as "cumshaw"--became accepted
and commonplace. Inspectors developed a clear and widely shared
morality about the acceptance of gifts: a gratuity becomes a
bribe, and therefore off limits, if it will lead to an abnormal
enforcement of the regulations. WNevertheless, violating the
norm of accepting an occasional bundle of meat, "cumshaw," was
also felt by inspectors to jeopardize the on-going cooperative
relationship needed for effective enforcement. As Shuck
graphically notes:

. «» . much in the meat inspector's daily life--the
pressures of his work routine, temptations by the
packer, the job socialization process, the traditions
of the industry, the conventional morality of his
fellow inspectors, the general bribery statute, and
the imperatives of "getting the job done". . . tells
him that he may accept gratuities from the packer with
a clear conscience (Shuck, 1972, p. 83).

At the same time, the USDA would adopt a rigidly legalistic
position against inspectors and the gratuity system when it
occasionally became public and politicized, while recognizing
the importance of this system during the normal course of
events. In response to the political pressure, the exercise of
discretion by inspectors was redefined as corruption.

The managerial type of maintenance need reflects the
constant problem of case overload. Efficiency criteria assume
greater importance than ambiguous objectives, such as compliance
and deterrence, which are not easily measurable. This need
manifests itself in discretion which is highly legalistic, but
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also @irected at "closing" cases without the realisti

sanctions for non-compliance. Inspectors, investigaigr;hrzgg of
prosecutors respond to the need to manage case flow——the’control
system--rather Fhan the unique requirements of individual

cases. Cases with the greatest probability of being settled
take preced?ncg; evaluations of performance are based on
measurable indicators of productivty creasing disincentives to
adopt a flexible model of regulatory enforcement.l8 Agencies
gdopt prodgctlvxty measures, such as number of violations cited
in Fhe belief thgt this will inhibit officials from being too ’
leglent. But this can create serious problems for compliance
which depends on the investigation and analysis of the ’
underlying causes of regulatory violations (Kagan, 1980)
Inspectors subject to.such productivity measures will ﬁeﬁd to
gverlgog the less obvious, report violations that are clearly
}dentlﬁlab;e, and greatly simplify their procedures of
énvestlgaylon (see plvgr, 1980). Because regulatory agencies
ave conSLGera§le difficulty assessing the impact of enforcement
on.regulated firms, there is a tendency to use sanctions as ends
whlch.can be measured with little concern for negotiating
sompllance or the goal of deterrence. Thus, as Diver notes:

The agency judges its actions by their contribution to the.

volume ar i >t ini 1
Toai and severity of sanc¢tions administered" (Diver, 1980, P.

¢. Ideology. Ideological perspecti i
Fhe regula?ed and the proper goags og regZiZtggntgiemgﬁlves of
lmportant influence on the exercise of discretion by officials
Kagan and Scholz, for example, have identified what they term )
thrge.common "theories of non-compliance" adopted by regulator
offlglals: _the "amoral calculator" who is motivated entirely g
pruflymseeklng and who rationally calculates the costs and Y
begef%ts of ?reaking the law, the "political citizen" who has
principled disagreements with regulations which are considered
unreasonable and arbitrary, and the "organizationally
incompetent" who violates because of inadéquate management
procedures and failures in Ssupervisiori (Kagan and Scholz,

- 1979). similarly, an important variable in Hawkins' study of

watgr’pollution inspectors in England was the use mad

officials of.jgdgments which classified violators accgrggn;hige
moral culpability (Hawkins, 1980). 1In the Silbey study of the
Mas§aqhusetts.Consumer Fraud Bureau, discussed previously
officials believed that negotiated settlements were the bést

means of levi i i F e Crd :
1580) . achlev;ng restitution for the injured victim (Silbey,

¥

An important sdurce of regulatory ideolo
values of top—levgl professionals in Zhe agengg.cage?;ag?: study
og ngA revea%s_tng strong pro-protection values of key '
g f%c1a}s trained in safety engineerig or industrial hygiene who
believe that the costs of regulation should be incidental to the
goal of continued risk reduction in the workplace (Kelman,
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1980). This set of beliefs has exerted a strong influence on
definitions of OSHA offenses and the exercise of discretion by
inspectors. There is evidence that OSHA inspectors have
internalized these values in the enforcement of violations:
"There is a cost to infusing this sense of mission. Many
American insisectors, armed with their goal of finding
violations, appear to be steam-rollers." And a significant
percentage of U.S. OSHA inspectors stated that they "took no
account when a firm threatened to shut down because they
couldn't afford to pay for changes required by the regulations"
(Relman, 1979, p. 268)

In the extreme, such an ideology is quite congruent with an
excessivelly legalistic, rigid exercise of discretion by
enforcement officials. OSHA, like many regulatory functions, is
unable to inspect, investigate, and monitor all regulated
workplaces within its jurisdiction; consequently, the legitimacy
of its enforcement process is essential as a means of obtaining
voluntary compliance. But legitimacy is undermined by
ideologies which compromise the discretion required to negctiate
compliance and employ sanctions to deter future wiolations. 1In
this sense, regulatory ideologies are not inherently negative.
They incorporate values which, for the most part, are translated
into laudable objectives; the idology of risk reduction and the
protection of worker health and safety is unexceptionable and
necessary. It is when agency policy makers fail to understand
the influence of ideology on enforcement decisions that these
values can become disconnected from desired regulatory
outcomes. Then the important values are not realized because
the impact of sanctions on deterrence and voluntary compliance
is undermined.

Perhaps the most critical ideological factor is the set of
beliefs defining the role of sanctions in regulatory offenses.
We have emphasized that many regulatory problems are
compliance-oriented, requiring a flexible enforcement model
where the threat of sanctions can be instrumental in remedying
the problem created by an offender. Notwithstanding the
importance of determining the need for flexibility according to
the objective circumstances of cases, lower-ranking personnel,
who must detect and investigate violations, may still believe
compliance should be negotiated. They often place little faith
in formal legal processes and the imposition of sanctions. If
policy-makers are advocates of sanctions as an end in themselves
for regulatory crimes, a significant ideological conflict
between levels and roles in the agency can develop.

It is important to recognize the limitations of the
flexible approach. It is vulnerable to the charge of
inequity~-the failure to treat "like cases alike."™ Moreover,
the effectiveness of flexibility is highly dependent on the
ability and motivation of officials to obtain accurate
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informat@on relevant to culpability.
negotiation may result in failure to a

corporate policy and/or procedures whi
compliance with the law.

highly problemmatic or the
are pegceived to be unreaso
flexibility may be necessar

Another problem is that
chieve changes in

ch would insure future

Neyertheless, when blameworthiness is
violation is based upon rules which

na?le agd challenged, a degree of

_ : Y 1n order to obtain co i

deter future violations. The policy problem is twggééig?e ???

what are Fhe key dimensions of competence in the use of &his
type of discretion; how can we develop the flexible adaptive

style; and {2) how do task bureaucracy and id ¥ inhibi
capable field-level professionals? Y rdeology. inhibit

cC. A Research Agenda

A principal theme of this paper has been the n
;esearc@ on the exercise of discretion in controlliigdcgsgo?giz
1lleg§11ty through the regulatory process: the negotiation of
compliance and the use of regulatory sanctions. These issues
have been the_focus of the conceptual framework discussed in
Part IIT. Tbls concluding section argues for additional
rela?ed studies on the criteria for selecting among sancéions
the impact of administrative remedies such as the consent ’

decree, and for further research on the i o
. e issue "
neutrality" of regulatory offenses. £ the "moral

1. Regulatory sanctions An im
) . 2 . portant source of
dlscretlgn available to regulatory policy-makers is the choice .
of sanctions once prosecution has been decided as necessary for

achieving the goals of compliance and dete
Lev . rrence. Th
decision-making process is complex: ©

In the case of nen-regulator criminal offe

pProsecutor is faced with theycomparatively giggiethe
decision of whether or not to proceed at all, But in
Fhe regu;atory context, the decision to proceed at all
is comp;lgated by the availability of valid fines, and
the decision to proceed criminally is made vastly more
complex and less objective by the unclear distinction
between the two sorts of sanctions. Two decisions
must pe made: first, whether to seek any sort of
sancglgn, and second, whether to proceed criminality
or civilly (Harvard Law Review, 1979, p. 1307).

In addit’~n, as stated previousl regulator i
enormous .lexibility to fashion Zémedges. Tge:ge?géfﬁdgaxgt
only criminal and civil penalties, but also administrative
proceedings which can result in license revocation, or legal
orders Fo change corporate procedures. As Shapiro'noﬁes:
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Regulatory agencies differ from traditional criminal
justice agencies . . . in the diversity of
prosecutorial models available to the former in the
disposition of illegality (Shapiro, 1979, p. 2).

The selection of criteria governing whether to proceed
criminally or civilly is, for the most part, arbitrary and we
know little about how criteria are applied in particular cases.
With respect to food and drug violations, an Associate
Commissioner for Compliance in the FDA has stated that "several"”

factors are considered in choosing:

(1) the seriousness of the violation; (2) evidence of
knowledge or intent; (3} the probability of effecting
future compliance by the firm in question as well as
other similarly situated as a result of the present
criteria; (4) the resources available to conduct
investigations necessary to consummate the case
successfully; and (underlying all of these) (5) the
extent to which the action will benefit consumers in
terms of preventing recurrence of the violation
throughout the industry (Fine, 1976, p. 328).

The scope for interpreting these guidelines, and selecting from
among them in a particular case, is enormous. This subjectivity
also creates difficulties for judicial review and the capacity
of non-governmental parties to challenge agency decisions (See

Tunderman, 1980).

Regulatory statutes leave enormous latitude for judgments
about the nature of violations as a basis for applying
remedies. For example, the Occupational Health and Safety Act
provides for fines according to judgments about the
"seriousness" of the violation, and provides that a fine may be
"discounted" if the violation demonstrates "good faith." And
the FDA has a storehouse of responses to violations, ranging
from notices that merely point out "minor violations,"
"reqgulatory letters" which order the firm to correct the
violation and report back to the agency, criminal prosecution if
the violator is "unresponsive," and the court-ordered products
if the hazard is considered "iminent" (see Kagan and Scholz,
1979). There is broad discretion in both the interpretation of
violations at the field level and in the subsequent choice of

remedies by higher agency officials.

One method for studying decisions concerning violations and
choice of remedies would be to examine instances where an agency
adopted different enforcement procedures in essentially the same
fact situations. The infamous Reserve Mining Company case (see
U.S. v. Reserve Mining Co.) and EPA's suit against Allied
Chemical Corp. (U.S. v. Allied Chemical Corp.) provide examples
suitable for this type of approach (see Harvard Law Review,
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1979). 1In the Reserve case th

L . e Re : ’ e EPA chose to pursue civil

Eingf%ons"beglnnlpg.w1th an injunction to stop the dumping of
ailings" from mining operations into Lake Superior. Later the

contrast, the same agency decided to u imi

: : . . Se criminal sanctio
agalpsF Allied, a case which involved the discharge of ihgs
Segt1c1de Kepone into the James River of Virginia. Here the
a. . Attorney succeeded in obtaining numerous indictments
dga%ngt thg corporation and several employees. The agency
eec;ﬁlons in these cases raise important issues of fairness and
oguthg,gg:lgeé% as t?g differential impact of the two strategies

: compliance and deterrence Organizati
Studies of the history of these t cisi Jprosesding C2°°
; _ : : wo decisions roceedin
éggfgtéggigdthro;ghbinterv1ews and the examinét?on of arghives,
e valuable insights int i

Tegulatory peonoile g into this aspect of the

A related issue has to do with the f
» S ! act that many a i
$§§§ refer cases for crlm;nal prosecution. The strchurgegEles
ha;d:-g§ligr(c9rgor:te crime is such that detection is in the
ministrative agencies while prosecution rest i
ger s with
the U.s. Department of Justice (Subcommittee report, 1978,

P. 8). Thus, it can be hypothesized th i
) _ : , at the informal :
re;atlonshlps between regulatory bureaucracies and prosecutorial

units are an important factor in decisions ab
dlspgsxt%on. Seyeral important questions comgugocgiid in
ggg:;ﬁg;;ggeghe ;gﬁe;i:ggidence oihtwo different law enforcement
: . e e, are ere conflicting expectation
and signals which limit referrals? Are referrals qov .
bgthg informal Priorities of prosecutors rather tganeig:dfg?;:l
gnstc1es of agencies? Comparative studies could be conducted of
ins ances when case rgferrals were turned down, cases accepted
cases where agencies decided not to refer violations for ’
prosegutlop. The relevance of the agency-prosecutoriai
rg%atlgnshlp has been recognized as an important factor in the
effective use of grea?er personal liability, as in the Park
fise, and efforts to increase the application of criminal Ffines
S.fa:::eas sgch as the FDA Act and violations of Motor Carrier
atety legislations. One author has stated, for example:

Administrative agencies have been reluct

to criminal proceedings for a variety ofa?:a:gn;?sort
Perhaps they fear loss of control over the litigation
once 1t takes on the status of a criminal case.
Perhaps they also sense the general reluctance of
prosecutors tg Place prosecutions for such crimes high
enough on tpelr list of priorities to receive prompt
;nd22$propr1ate attention (F.M. Turkheimer, 1980,
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2, Administrative remedies =-- the consent decree. Given
the prominence of administrative remedies for regulatory
violations, in contrast to criminal referrals or civil
prosecutions, it is important that we learn more about how they
are used. The consent decree, for example, is a frequent
outcome of administrative action: an agreement between the
agency and the violator whereby the violator agrees to no
further violations without having to admit guilt. But as the
Clinard study points out: "Unfortunately there is no uniformity
in monitoring of consent agreements. Some agencies do monitor,
some do not, while others, operating in a random fashions [sic],
sometimes monitor consent decrees and at other times do not do
so" (Clinard, 1979, p. 30).19 wWe know virtually nothing about
the process of implementating consent agreements and their
impact on compliance and deterrence. The following questions
should be addressed:. Are some agencies more prone to adopt
consent decrees, or similar remedies? What are the principal
influences on the adoption of these methods--the value of
regulatory task (overload, resource constraints), belief in
their efficacy for compliance and deterrence, or bureaucratic
imperatives such as the need to close our case problems? What
exactly is the content of these agreements? How are they
monitored and enforced? How analogous are consent decrees to
the formal bargaining which occurs in the prosecution of
nonregulatory criminal offenses?

3. The public perception of regulatory crimes: moral
neutrality? Almost twenty years ago, Kadish correctly

identified a critical problem in achieving deterrence with,
respect to white-~collar/corporate regulatory offenses. He
labeled this the dilemma of "moral neutrality," the fact that
the use of traditional criminal penalties is not accompanied by
resentment against these types of crimes (Kadish, 1963). The
perspective we have presented on the nature of the regulatory
process indicates that this set of attitudes can figure
prominently in agency policymaking and the exercise of
discretion by officials at the field level. Kadish's idea for
resolution to this issue deserves systematic analysis: the
cultivation of "the sentiment of moral disapproval" (KRadish,
1963). Research in this area should focus on the deterrent
impact of select prosecutions and their publicity. The larger
issue is the role of regulatory agencies in informing public
attitudes about the costs to society of corporate offenses.
Unfortunately, in many instances this responsibility has been
overshadowed by the need to defend against the economic
irrationality of regulatory procedures.

In conclusion, it is important to recognize that the
regulatory role in white-collar/corporate illegality is a
dynamic one~-growing and constantly changing. 1In part this is
because of extensive development of the doctrine of judicial
review of administrative discretion over the past decade (see K.
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ngig,'1977). These changes will continue to

significant oppor?unities for studies of the rggsigggry

process. 1In particular, impacts of different remedies should be

monitored and evaluated. But the design of regulatory policy
should also re?lect greater knowledge of the enforcement

grocess: the 1nf;uence of policymaking and of requlatory task
ureaucracy, and ideology on the critiecal problems of discretién.
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Footnotes

For careful assessments of the growth of regulatory
bureaucracy, see Lilly and Miller, 1977; Bardach, 1979; and
Weidenbaum, 1978.

Regulatory agencies make extensive use of what are termed
"informal administrative procedures" (See Davis, 1977). A
vast number of regulatory problems are resolved by these
relatively invisible processes. These include various
investigations, tests, and inspections conducted in order
to detect violations and insure compliance with rules and
standards. 1In contrast, formal proceedings in :
administrative law include rule-making and adjudicative
proceedings and are frequently governed by the provisions
of the federal Administrative Procedures Act or its state
equivalent. Under rule-making, agencies develop policy
which is then applied in the future to all persons and
institutions engaged in the regulated activity.
Adjudication is somewhat akin to a trial, but applies
policy to past actions, resulting in an order against, or
in favor of, a named party to the proceeding. These are
important dimensions of the regulatory process. But they
pale in contrast to the prevalence and impact of informal
procedures. A critical problem with informal procedures is
the maintenance of important legal norms: for example, the
fairness of inspections, and the consistency and accurac

of investigations. Field-level officials responsible for
many informal procedures also attempt to maintain
considerable autonomy from agency supervision. There is a
need for more research on the workings of informal
procedures. One respected commentator remarked several
years ago, "There have been empirical studies of the
accuracy or fairness of informal administrative inspections
for thirty years" (Gellhorn, 1972). This observation is
still accurate.

On the nature of economic crimes, see Ball and Friedman,
1965. These authors conclude that any assessment of the
role of sanctions in economic regqulation should begin by
distinguishing the types of economic regulation under
consideration. More recently, it has been argued that
regulatory offenses ". . . show a common label by default,
not by theoretical design. For those who seek to examine
offenses of this kind, greater discrimination between kinds
of violative behavior is necessary" (Shapiro, 1979,

pP. 37). This has become increasingly difficult as more and
more regulatory offenses are included in the general
category of economic crime.
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Thg Department of Justice has recentl atte i
pr10r1£1e§ tg classes of white-collarycrimemggggrggn;siégn
typg of v1c?1m: See Report of the Attorney General
Natlopal Priorities for the Investigation and Proseéution
of Whltg-Collar Crime, 1980. Four of the pPrincipal
categories fa;l into the regulatory area: "crimes against
consumers, crimes against investors, crimes against
employees, and c;imes affecting the health and safety of
the general public." In reviewing recent empirical studies
of the regulatory process, this paper will focus primarily

on these issues, including relevant
work on ioni
of the Internal Revenue Service. the functioning

The SEC, for example, functions as investigator
prosecutor, and judge, through a division gf auéhority in
the agency structure. See Hazen, 1979, p. 431, 1In a
somparatlve study of corporate illegality, Clinard notes:
For Fhe most part, corporate lawbreakers are handled by'
administrative quasi-judicial boards of government
regulatory agencles such as the FTC, the NLRC, and the Food
and Drug Admlplstration. The government regulatory
agencies may impose an administrative remedy or they may
ask.the c1v1} or criminal court to do 80, as for example
to issue an injuction" (Clinard, 1979, p. 20). ’

According to James Q. Wilson, "Regulation on beha]
consumers creates very large problems of discreticg :iong
lowe;Tranklng personnel, just as attempts to enforce
traffic laws and vice laws create such problems for police
departments, _How the members of a large organization will
mapage.that discretion depends on a number of factors, of
which influence from the affected industry is only oné and
may not be t@e most important. We know very little-—iédeed
next to nothing--about the day-to-day management of these
regulatory tasks" (Wilson, 1972, pp. 160-161).

A receng.syudy of water pollution in Great Britain found
that o§t1c1a;s were generally unwilling to talk of "Crime"
When dlgcus51ng these violations: ", . . sort of language
is conszdeged appropriate only where clearly blameworthy
conduct.ex1sts-—where there is a calculated breach of
regulation or where the polluting substance is widely known

to be danerous and there was carel : : !
(Hawkins, 1980, p. 3). elessness in handling it"

Propos§ls have been made to experiment with higher civil
penalties. It hag been argued: "There are compelling
reasons to use civil rather than criminal sanctioné in
order to.dgter illegal corporate activity. . . ., The basic
aim of civil sanctions is deterrence; retribution is the
province of criminal law. Therefore, a basic tenet of a
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system of civil fines should be to ensure that the amount
of the fine is a function of deterrence" (Harvard Law
Review, 1979, pp. 1369, 1370).

An example of the intrusion of economic criteria into a
white-~collar regulatory offense is housing code
enforcement. Policies advocating strict enforcement are
constantly tempered by the belief that this will lead to
the abandonment of property by landlords, the dislocation
of tenants, and an erosion of the property tax base. There
is a widespread view among elected officials that the use
of sanctions will result in non-compliance and encourage
further economic deterioration (see Galanter, Thomas, and
Palen, 1976; Ackerman, 1971).

This is a pervasive condition of government bureaucracies
whose primary function is the servicing of cases through
professionals (see Lipsky, 1980).

Two significant court opinions which illustrate this
perspective on the regulatory process are Environmental
Defense Fund Inc. v. Ruckelshaus and Moss v. CAB.

There are very few studies which have focused on the
problem of policy formation in law enforcement agencies,
the way priorities are established and resources allocated
among competing commitments (see Galanter, 1972). 1In the
regulatory area, the FTC has been the focus of both
investigative probes and more academic study. There have
been indictments of the agency for its failure to devote
resources to the more important responsibilities of its
statutory mandate (see Posner, 1969; Edelman, 1974).
Although subject to criticism on methodological and
theoretical grounds, the Nader group study of the FDA
specifically highlighted the problem of resource ,
allocation. This investigation concluded the agency was

ineffective because it failed to go after major firms which-

routinely broke the law, choosing instead to pursue small
violators in order to give an appearance of active
regulation (Turner, 1970). More recently, policymaking
processes of OSh. have been subjected to careful analysis
(see Kelman, 1980; Zeckhauser and Nichols, 1979).

Thurow has argued, for example, that there is ample
evidence to suggest that large benefits are possible from
the use of analytic methods of allocating resources in law
enforcement. But such efficiency-oriented techniques must
be based on a clear notion of equity goals (Thurow, 1970,
p. 451).
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Oon th other hand, regulatory agencies are also aware that
political winds can shift rapidly, and for this reason,
they.mgy.attempt to adhere to a general policy of
flex1b1}1ty. Jeffery Jowell has observed: "The tactics of
the typical regulatory agency consist of the 'raised
eyebrow,' subtle threats and cajolement, and selective
enforcement rather thar the bludgeon blow of strict
enforcement according to defined rights and firm
obligations" (Jowell, 1976, p. 197).

Recent legislative proposals to amend OSHA would require
the agency to attend to only "important" complaints, a
change which would clearly increase the discretion
available to officials.

For a thorough comparative analysis of this dynamic in the

{g;gand the Drug Enforcement Administration, see Wilson,

One effect of the combination of rule proliferation and
pressures on enforcement personnel to strictly enforce
regulgtlons is to increase the overall legalization of the
relationship between regulated and regulator. This can, in
turn, lead to delay, game-playing with the legal process,
and'lack of compliance. Kagan has found in studies of
various types of inspection processes that: “When
inspection is dominated by official checklists and
inspectors stress the documentation and prosecution of rule
violations, they are blinded to the novel and fundamental
sources of harm that inevitably escape specific

rules, . . . In many instances, companies that earlier had
peen cooperative have become more cautious in giving
information to inspectors or discussing their problems with
thgm. They appeal citations and fines to administrative
tribunals or the courts much more often. Inspecitorates, in
turn, confronted with rising legal contestation and
c@allenges to their authority, respond with enhanced
mistrust and legalism" (Kagan, 1980, pPp. 6-7).

Ehis_is a phenoTenon found in studies of the application of
aw 1n non-regulatory settings (see, for example, Ro
1980, p. 237). ' Prer Hossy

In the area of antitrust enforcement, the value of consent
decrees to the Department of Justice and the FTC has long
been advocated. Still, it is recognized that they can
Create problems. One writer on the law of antitrust has
commenteq: "A matter of even greater day-to-day concern is
the possibility that the Department (or the FTC) may make a
poor settlement simply because of the ordinary risks and
pressures faced by an overburdened staff. The implication
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of irnicluding or exclu
fully understood or a
the industry context"

ding a particular provision may not be
dequately appraised in the light of
(Sullivan, 1977, P. 758) .
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VI. NEW APPLICATIONS OF SOCIAL SCIENCE, BUSINESS,
AND LEGAL PERSPECTIVES TO ISSUES
IN WHITE-COLLAR CRIME

Simon Dinitz
Ohio State University

A. Introduction

Ford Pinto., Firestone 500. Lockheed payoffs. Equity
Funding. Hooker Chemical's Love Canal. A 1.8 billion dollar

restraint of trade judgment against AT&T. "Reckless
endangerment ," product liability issues, corrupt business
practices, pcoclitical payoffs, multinational control and
manipulation of vital resources, price fixing, political
payoffs, "loss" of pounds of fissionable material, silver market
manipulation, questionable banking practices, auditing
"oversights," computer, welfare, Medicare and Medicaid frauds.

The Wall Street Journal, Business Week, and Fortune runneth
over with descriptions, allegations, refutations, analyses, and
interviews with principals, prosecutors, defense attorneys, and
agency regulators. Boardroom decision making is increasingly
being litigated in courtrooms and discussed in the mass media.
Corporate spokesmen, public relations staffs, speakers at posh
noon-day luncheons, and academics of all political persuasions
are uttering thoughts which reflect the growing disenchantment
and distrust of corporate business practices in today's social
climate. The most important new phrase in today's lexicon on
the rubber chicken circuit is social responsibility. Others
include ethical conduct, moral restraint, living with
regulations. Speeches and articles are variously entitled, "An
Unscandalized View of Those 'Bribes' Abroad,"l "How I Lost Our
Great Debate About Corporate Ethics,"2 "How to Be Ethical in
an Unethical World,"3 "Poo Many Executives are Going to
Jail,"4 wCorporate Social Responsibility: Coming Right With
People,"”5 and "Business and Accounting: Facing the New
Vigilantes."® as the July 2, 1979, issue of Business Week put
it, "Corporate officers arouse suspicion and anti-business
sentiment by trying to put a smiling face on things that are
worrying them in private.® The article then explains that
"Telling it is what corporate leaders are doing as never before,
in press interviews, on talk shows, in speeches, and in

advertising."7 But, says Business Week, in an understatement
worth quoting:

the real problem is in the credibility of the message
and not its communication. . . . It is that over

recent years, business appears to have lost a viesw of
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itself as a valid social institution--and, in :
process, has yielded by default much of the public

oodwill upon which social .
gegitimacypis based. In the absence of perceived
legitimacy, government regulation o§ the corporate
sector has become the preferred choice of the public
and of the politicians.8

i lve to
olicy implications? " . . that top executives resol
zg:aﬁ untg otgers in public as they.speakgunto each.ot?er 1gsthe
privacy of their boardrooms and.off;ces: The unw1lé1nggial

to recognize the importance of institutional norms in fs
and organizational constraintsT-the @ost fundamenta ond
sociclogical principles--is eyldgnt in the addresses ae
articles by men of substance in journals of consequence.

reparing this paper, I did a content analy§1s 9f four.
yearslgfpargiclez and editorials on white-collar crime 1s§ﬁest;2
Fortune, Business Week, and the Wall $treet Jgurnal cozﬁrl g
vears 1976-1979 inclusive. The most 1nte§est1ng.we§e £ e
addresses in vital Speeches of the Day, given thef y dy cou
businessmen, an occasional high-ranking bureaugrat, in ers
academics to audiences of business and_profe551onal gas tﬁe
Apart from specific subject matter aztlclgs and speeche éhe
rest fall into one of three broad categories reflgctlgg
prevailing ideologies within the.buS}ness-prgfe551ona  ous
community. At the risk of sounding 1nsuff1c1entl¥ segl aée
these ideal-typical perspectives will be labeled 1n‘t e s
fashion as popular rock bands. Thus, the three are:

1. Priedman and His Fundamentalists
2. Arkin and the Persecuted.
3. The Responsibles and Ethicals

1. Friedman and His Fundamentalists. Milton Friedman, the
modern apostle of classical ecogomic thgugh?, whose motgzg
worked in a sweatshop as an immigrant girl in Amerlcai has
little patience with anything at all, espec;z%éy ;igueieégtives

hich diverts the attention gf owners, mana ’ :
grom free enterprise activities. Friedman, never kngwntﬁgr his
dulcet tones, argues that executlvgs,_at all levels lnbl' eion
organizational structure are fiduc1ar%es zgoge zzggihgldé%s Lon

: : : e

is to make as much money as p0551b1e- or el .
;;ners. In seeking to maximize profits, businessmen must abide
by law and "ethical custom."10 They must, however, at all eial
costs steer clear of viewing-.their mission ii-conta;gtng s

i i rofi

»sponsibility” commitments. To vary from this p ;

E%zgrative isya form of fraud--the worst kind of wrongheadedness.

i i i the implied and
uch extremism, in defense of proflt, at :
somet?mes stated coét of the violation of "ethical cgstom;f
(everybody does it as in the quest for orders by paying o

142

e S ST T

buyers and other influentials), is hardly rare in these
speeches. Like a stylized dance or drama, however, the speaker
usually concludes his published remarks with a plea for
self-regulation, for conformity to "prevailing ethical
standards." The divinity is often invoked in support of this
moralizing. So are hoary adages.ll Every so often the

speaker openly confesses to the errors of his previous ways,
reminding me of the testimonials frequently encountered at such
self-improvement groups as Alcoholics Anonymous.

In gathering data for this presentation, I spoke to,
actually queried in some detail, at least 20 colleagues and
friends in public administration, accounting, management,
marketing, and related disciplines. Included also were
mechanical and industrial engineers and two nuclear physicists.
My approach was to open the dialogue with the Pinto case and ask
whether the jury finding of not guilty of negligent homicide was
a sound verdict. I then progressed to the Firestone 500 tire
recall and the Lockheed overseas bribes. While these three
cases were the central focus, the discussion almost immediately
broadened to fundamental issues of crime and morality, and with

the physicists and engineers, to nuclear safety and the control
of technology.

law,

On the Pinto case, no business-economics-management inform-
ant thought the Ford Motor Company and its principal parties
were or should have been guilty as charged. The issue, they

said, was a more technical and non-criminal matter of product
liability. It should have been dealt with as a civil damage
matter as, indeed, it had been dealt with before the Indiana

case. As the least Friedmanesque-economist informant and mem-
ber of eight boards of directors, principally banks and local

heavy equipment companies, told me:

We [you and I]1 have been on enough criminology and
economic general examinations [for the Ph.D.]
together go that you know and I know that
white-collar crime [concept] is not the real thing
[issue]. Ford was balancing the trade-off between
redesign of the car at enormous cost versus the cost
of rear end collision flame-out payments. 1In the
collisions, the risk of fire was still small. The

trade-off was small. Any other calculation [by Fordl
makes no economic sense.

Well, how about the deaths involved? His answer, "With the best
of equipment, car accidents kill people."

The Firestone 500 tire case was resolved much the same
Lockheed, I was told, either did business with pay-offs as

is the business ethic in Italy, Japan, the Near East, and Latin
America or it did no business at all. 1In Friedman's terms,

way.
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neither law nor "ethical custom" was violateg. Finally, t?ls
same respondent put his credo in ?hls way: As a member of a
[corporate] board I would never violate the.crlmlnalllag or e
permit any such actions by management. EFhlcal standar i.we
more of a problem, and regulatory constraints were something
else again.”

st of the other informants, though less certglp, agreed
that ggrd was non-criminal, Firestong culpable on civil grounds,
and Lockheed, well, "business is business." .The lgw people 4
added all sorts of convoluted arggmentg, as is their want, an
might have gone for a criminal trial--it was always.?ut. hout
Surprisingly, the hard science types were less sanguine a
all three key cases, perhaps because.lt was the_faulty "
engineering by Ford and Firestone which was at issue. Tt?t‘ .
Lockheed case, for everyone, turned on meeting the competition. .

2. Arkin and the Persecuted.lZ Thg Dece@ber 17, 1?79,
issue of Fortune contains a fascinatipg %nterylew on b951ness
crimes by a defense attorney who gpec;g%;:eselg deé:ggigg

1 rged with major economic cri r €.9., :
giégggi,cggrger chairmag of the defunct Eranklln gatlonal Bagk.
Although a minority voice, at least publicly, Arkin expresse
himself as follows:

usi ith a
When the government charges a'bu31nessman Wil
crime, he starts behind the eight ba}l. He mnmay fige
100 years in jail for a relatively minor offense.

re, Arkin argues that (economic crime) @isdeeds
shoulgliggzziniy be punighed. But, "Criminal ganctlonf are tge
harshest weapons society has for deallgg w1th.1ts proP*emg. ro
use them indiscriminately in dealing with business crime is like
taking a sledgehammer to break an egg."l4

Asked to discuss the factors which cgntr@buted to th
increased number of criminal actions, Ark%n cited the civil .
rights movement, the attitude thgt there is unegual tﬁeatmint o
rich and poor ("the rich buy their way out of trouble"), the
current economic malaise and the need for "scapegoats for
inflation and for other economic worries."

Arkin was also asked by the Fortune interviewer to cite the
statutes that were being so broadly interpreted as to make
businessmen vulnerable to penal sanctions. Among those heﬂ. |
mentioned were the conspiracy law ("If you even poke your finger
into an endeavor that turns out to bg criminal you Ean be.
charged with conspiracy"), the securities laws and uhe'mall
fraud statute ("I think in a society that is as economlgally
complicated as ours, there's got to be room for a certain amount
of puffery").
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Said the interviewer, "Surely you're not arguing that
patently illegal acts should be condoned?" The answer, in full:

Certainly not. But it seems to me that there are
lots of legal weapons that are more effective and
more civilized than putting a guy in jail. These
other remedies include injunctions, civil damages,
and revoking licenses.

Criminal sanctions seem especially harsh when used to
enforce the growing body of "should have known" law
in this country. In these cases, prosecutors are
attempting to make individuals and companies liable
for a crime even if they had no evil intent or guilty
knowledge. 1In one case, the head of a warehouse
chain was indicted because there were rat droppings
in some food products stored in one of his
warehouses. His argument was: "How can I be
convicted? I didn't mean it; I didn't even know
about it." The court said, "In this particular
situation, you have the positive responsibility of
making sure this kind of thing doesn't happen. Since
it did, you're stuck." He was convicted and fined.

That concept is now being imported into other areas
of business. Accountants, for example, are now being
indicted not because they maliciously or
intentionally did something wrong or made a
misstatement--which is something they should be
pilloried for--but because there was an cversight,

because they didn't find something they should have.
And this strict accountability is transforming the
criminal law from something that used to be reserved
for malicious evildoing into something where
carelessness in a nonvenal way becomes a cause for
criminal action. What's happening, in other words,
is that people are injecting into the criminal -
process very sophisticated and very esoteric concepts
of what should and should not be done. I think

they're running a grave risk of committing an
injustice.l5

Arkin and the persecuted have much more to say, of course,
about the injustice inherent in multiple court indictments, the
thirst of young prosecutors to keep businessmen on the end of a
tether, and about the confusion of illegal behavior and ordinary
business practices. The system ought to concern itself with
"real" crime, with conventional depradations.

3. The Ethicals and Responsibles. The bulk of the
published articles and addresses by elite figures in banking,
accounting, auditing, major manufacturing, insurance,
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petrochemicals, and in the professions of law and medicine
hammer the theme of corporate responsibility. TFor some it means
that business must "come right with people."l6 For others, it
means being ethical in an unethical world. For a few, it is a
religious imperative. For most, however, it is a matter of
survival. Social responsibility will ward off further
governmental intrusion, roll back hastily conceived legislation
like the proposed reckless endangerment proposal, recover some
of the lost public sugport; and insure corporate no less than
societal well-being.l This social responsibility theme, even
allowing for Arkin's concept of justifiable puffery, means
coming to terms with legal, ethical and moral constraints,
adding people to the equation of profit as the "bottom line,"
and dealing with the legitimate worries of consumer and
environmental interests.

The "social responsibility" advocates are convinced that
economic freedom can only be protected by rooting out actors and
actions which violate moral strictures in the conduct of their
businesses. One, Ivan Hill, President, American Viewpoint,
Inc., in a speech to the National Leadership Conference of the .
American Medical Association in January, 1976, brought his
listeners this good news:18

Earlier this month, a good event did make the news.

It was an unusual event, too, an ethical cannon shot
that has been heard throughout the American business
community. The board of directors of a big business
corporation, America's seventh largest corporation,

an oil corporation, divested itself of its chairman

and two principal officers.”

. « « These men who were forced to resign were men of
competence and highly regarded by their peers. But
professional regard and personal friendship among
peers, business or professional, should yield to
principle-to public interest. They had to go because
the majority of directors apparently believed that
their continued presence would weaken the ethical,
and, ultimately, the economic underpinnings of the
company [Gulf 0il Corporation].l9 :

The justification for applauding this seemingly draconian
measure is this: ", . . when honesty and ethics sink down,
centralized authority and coercive regulations rise up. The
further a society moves into the areas of economic controls, the

nearer 1t gets to people controls."<4U

How utterly at variance with Milton Friedman and his
disciples is this "social responsibility" emphasis. Consider,
for example, the sentiments of the President of the Equitable
Life Assurance Society. ". . . Virtually nothing we do is to be
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gxclgsively our own business. We have become quasi-public
}nst%tutigns because of the imperative need to consider always
coming right with the people' in all we do." The address
contains these "few earnest suggestions":2l
1. We should make clear our awareness that business
must comply with the ground rules society sets.

2. We should make clear our awareness that
"generally accepted social principles" must

become as controlling as "generally accepted
accounting principles."

3. We should make clear our awareness that corporate
social responsibility means "coming right with
people."

4. We should make clear our awareness that nothing
less than corporate survival is at stake.

"pecency, honesty, integrity, legality and justice
are falr_rules for any enterprise that wants to survive
and profit through valued service to society."

_ The "responsibles" are unanimous in their belief that
ethical, moral, and legal practices begin in the innermost
sanctum and radiate by deed and example, if they spread at all.
The tone, argue the responsibles, is set by the superordinates
and always, as in Gabriel Tarde's theory of imitation, diffuses

dowp. In addition to competence and all other necessary
business and administrative skills, a deep and abiding

cgmmitment'to thg highest standards of ethical conduct is a
vital attribute in a chief executive officer and his staff.

Consgnsus, however, ends there. Speakers and authors are
sharply divided over the creation of a set of ethical guidelines
to govern business conduct. The pro-standards group looks upon
sgch standards and guidelines as a good faith covenant, much
like the Gideons look upon the need for a Bible in every hotel
and motel room. The anti-standards group views such guidelines
as either unnecessary, symbolically wrong, or simply a waste of
gffo¥t. Ethics, said one, is a value system internalized early
in life. Ethical conduct cannot be coerced by high sounding and
tgotbless documents--a position reminiscent of the Etzioni
d1§t1nction between organizational coercion and compliance.?23
This distinction is also often made by therapeutic community
advocates who believe that treatment cannot be coerced. Said

the Chairman of the Board of Union Carbide in a January 5, 1978,
speech: '
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i i ted a
T believe we [corpcrations] have demonstrat
willingness and capacity to respond to csociety's

needs.

T beljeve we can voluntarily correct the

abuses of trust that in the long run are also

self-defeating.

And I see no reason to believe that

business cannot respond to and even lead the ef#ort
to create an ethical foundatiop ?or our‘commerc1al
1ife that will restore the position of trust and

respect we need in order to serve.

We must, because

no one can do it for us.

-hi ics, the Opinion
on this matter of company codes of'ethlcs, :
Research Corporation of Princeton questioned 650 corporations,
600 trade associations, and all 134 graduate schools of business

in the U.S.

The findings indicated that:

The larger the corporation the grgater the likelihood
that it had a written code of ethics.

Half the codes were developed since 1975.
Two-thirds were revised ("updated") since 1977.

i i i i ' d that their
Five in six corporations thought or assume
employees were familiar with the substance of the code.

Three in five codes are simply statements of_%ggeral
thical principles; the others are more Speciltlc.
ganctiong, in galf'the codes, are dismissal or possible

dismissal. About a fifth of the codes contain no
sanctions at all.

0f the codes:

- 94 percent prohibit conflict-of-interest
activities.
- 97 percent forbid giving or taking bribes.

- 62 percent prohibit the abuse of expense
accounts and special allowances.

Most trade associations, unlike corporations, do not
have written codes of ethics.

i te business
Ironically, only 16 percent of gradua'
schools oféer separate courses 1n ethlgs; o8 pegcent
claim that ethical consideratiogs aée included in the
treatment of other course material. 6
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"after all merely the new rules of the economic game.

B. The Criminological Perspective

1. Sutherland and the white collars. Edwin H. Sutherland,
one of the most inventive minds in criminology in this century,
coined the felicitous phrase white~collar crime as the title of
his presidential address to the American Sociological
Association some 40 years ago.28 1In this paper, Sutherland
discussed the nature and impact of white-collar crime as a
violation of criminal law, of interpersonal and entrepreneurial
norms and, above all, of social trust, personal virtue, and the
moral imperatives. As a midwestern moralist, Sutherland coined
the term white-~collar criminal as a less elegant and more
scholarly denunciation of the excesses of laissez faire
economics than the first Roosevelt's "malefactors of great
wealth," or the second Roosevelt's "economic royalists,”
Josephenson's "Robber Barons," Ida Tarbell's cruel oil magnets,
Upton Sinclair's meat packers (Octopus), or the new rich and the
new elite.29 The concept, white~collar crime, lent
criminological credence and academic respectability, to say
nothing of a sociological perspective, to the study of what was

For,
despite the Sherman and Clayton Acts, the other legislative
enactments prohibiting conspiratorial and monopolistic
practices, gross fraud and deception, bribery and corruption,
and the wholesale violations of even minimal health and safety
codes, the new economic morality prescribed building empires,
not character. Eventually, the great economic bust, the
profound social revolution embedded in the New Deal legislation,
the loss of business self-confidence, a war or two, the income
tax bite, and other assorted changes on the
socioceconomic-political scene soon dampened, but by no means

quenched, the unbridled thirst for wealth, status, and power,
however achieved.

But Sutherland's goal was not moralizing alone or even
translating popular cries for economic justice into criminologic
concepts. Instead, Sutherland saw in white-collar
crime~-concept and behavior--a vehicle for demolishing
traditional gerspectives about the etiology of crime and
delinquency.30 Surely it was not poverty that drove a
railroad tycoon into telling his equally famous colleagues that
as men he would trust them with all his material possessions,
but as businessmen he wouldn't trust them to be out of his
sight. It was not poor housing, family disorganization, and
slum living, to say nothing of poor schools and unequal
opportunity, which produced a Fisk, Gould, Morgan (if you have
to ask the price, you can't afford the boat). It was not
intra-psychic disabilities caused by maternal deprivation, early
weaning, sibling rivalry, an unresolved Oedipus, a horrendous
latency, and a cyclothymic crisis which made malefactors like
Carnegie, o0ld man Rockefeller, Stanford, and Mellon connive,
conspire, and corrupt to attain their insatiable economic
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goals. It is hard to believe that the great scam artist Charles
Ponzi had an extra Y chromosome or that the "Robber Barons" as
children were saddled with hyperkenesis, dyslexia, or aphasia,
or that they had glandular malfunctions of the limbic and
autonomic systems. The odds are equally great that none of
these conspirators (i.e., captains of industry), had high F
scores on the Adorno scale or could be differentiated, except
for their success, on the projective, pencil-and-paper or
performance tests which were sweeping psychology.3l The
¢riminal theft, looting, conspiracies, illegal rebates, bribery,
corruption,' and power struggles associated with our then largely
unregulated economy were simply targets of opportunity and not
of socioeconomic status, color, ethnicity, or deprivation.
White-collar crime to Sutherland, was and is the conventional
crime of those in positions of trust and wealth. As Geis has
since suggested, the suite is the site of privileged crime.

The demonstration that suite crime is the street crime of
the business and professional communities was not, however, the
ultimate concern of Sutherland. 1Indeed, by ridiculing the
prevailing etiological conceptions of criminality as
class~-biased, he was, in fact, offering his genetic theory of
crime causation--differential association--as the explanation of
crime in boardroom and barroom, in street and suite, of native
and naturalized, of winners and losers. Crime is a learned
behavior. It is an outgrowth of contact with patterns of
deviant conduct and intimate interaction or association with the
carriers of these patterns. Thus, Sutherland found the concept
of white-~collar crime eminently useful in documenting and
illustrating his differential association hypothesis.33

Under these circumstances, Sutherland was never really
forced to deal with the implication of his "discovery" of
white-collar crime; never forced to explore the political
consequences of his work. He seemed unaware of the need for
comparative work to determine whether white-collar crime would
surface, in what form, and to what degree, in socialist society;
in newly industrializing societies; in transactions which were
personal and not simply perfunctory. It is difficult also to
determine whether he saw white-collar crime as inevitable. On
the control level, Sutherland called for the treatment of
white-collar crime as real crime requiring penal rather than
civil sanctions. But even here, he never constructed or
proposed a theory of justice, of fairness, of punitiveness, of
deterrence in dealing with the white-collar offender. Clearly
he favored criminal over administrative law. He understood the
difficulties inherent in the definition and social control by
regulatory agencies over what he perceived to be an occupational
variant of ordinary crime involving misrepresentation and
duplicity as the chief forms of white-collar crime. In the
final analysis, neither Sutherland nor most sociologists who
followed in his inventive footsteps fully understood the
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exquisite problems posed by the emergence of the ini i

administrativ
éregulatory) agency as a rule-making and rule-enforcing ©
oqy. Nor haye the arguments over the "realness" of
white-collar crime been resolved since,

_ Apart from the vexing issue of the definition
wh%te-cglla; crime_and its distinction from Edelhergg's economic
crime, gllnard's35 and Ermann and Lunéman's organizational
deylgnce, and_Vaughan's organizational crime,38 various
critics haVe.ralsed objections to the formulation itself Not
only are businessmen and executives and managers perturbéd by
the concept, but criminologists themselves are deeply divided on
the issue of the "realness" of such violations. Professional

objections are of three kinds: 1 i i
statistical. tegal, sociological, and

Op the legal front, the concept of white-collar (or
economic, corporate, and organizational) crime has been battered
by the conteptlon, originally argued by Paul Tappan, that there
can be no crime without criminal proceedings and a criminal
gonv1c§op.39 Since nearly all white-collar crime is treated
in a civil context! it is specious to describe it as criminal.
This is an attractive proposition which was especially congenial
to my legal informants, no less than to the businessmen and
executives whoge speeches I cited earlier. The Sutherland
response to this legal assault was that white-collar crime could
be punished under existing criminal statutes. The issue he
argued,.was convictability not conviction. There is ’
Fheo;etlcally nothing to preclude criminal sanctions from being
instituted against all proven tax evaders, rather than the
Eﬁnqgul who are currently prosecuted and convicted to dramatize

eir ev1l._ Vlo%a@lons of state and federal regulatory statutes
gan result in criminal penaltiss. Indeed, said Sutherland the
problgm was the differential implementation of criminal ’
sanctions in conventional versus white-collar crime.

More serious than the legal attack on the con
most unkind cut of Sutherland's colleague at the Uﬁ?ggr:?iytgg
Chlcagg, Eynest ]?urgess.‘;l The latter contended that two
gssenFlal_lngredlents were absent in white-collar crime thereby
1nyalldat1ng the idea. First, the public does not reacé to
whlte—gol}ar c;imes, even when it is aware of them, with the
moral indignation reserved for the more conventional personal
and property offenses. FTC, EPA, ICC, and NRC regulations are
SO complex that the linkage between victims and perpetrator is
obscure. Excep? for the rare case~~the electrical conspiracy
fraud--the public is unpersuaded about the criminal nature of
what_are currently referred to as "ripoffs." 1In this context, I
was impressed with recent data showing that the public's peevés
are largely against personal victimizations by vendors who
overcha;ge, overgrade, fail to make good on ambiguous
warranties, and generally cheat the consumer in éVeryday
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transactions such as car and appliance repairs. This, from the
Better Business Bureau files over many, many years.42 So
Burgess is right. The public is hardly perturbed by frau@ulent
activities, payoffs, conspiracies, and business manipulatlogs
traditionally subsumed under the heading of white-collar crime.
Moral stigma is lacking except in the eyes of
criminologists--the moral extrepreneurs pushing white-collar
crime as "real crime."

Second, not only is the public indifferent to these
depradations, except when victimized personally, but the alleged
wrongdoers are hardly suffering sleepless nights wrgcked by )
guilt and shame. To a man, and that includes the fired Gulf ©il
executives who kicked in considerable sums to the Nixon
re~election campaign, white-~collar "malefactors" see themselves
as dedicated, loyal, decent managers .and executives who were,
are, and will continue to be sacrificed when the ord@nary and
usual ways of doing business become political playth%ngs.. To my
knowledge, no executive has yet "confessed" his criminal intent
to do harm in violation of a criminal statute.

In rebuttal, Sutherland and others have pointed out that
gquilt is hardly characteristic of conventional offenders
either., Either the violation, in Sykes' terminology, has been
neutralized or, more recently, a conventional crime becomes a
political statement for many offenders.

The third criticism of the Sutherland and subsequent
formulations is the argument that white-collar crime (by
multi-nationals on down to the local auto mechanic) is
normative., "Everybody" does or is expected to "manipulate" ﬁor
his own advantage. The distribution of violations is determ%ned
chiefly by opportunity. 1In this connection, the usual citation
is to the work of Aubert in Norway on the responses of
businessmen to rationing and price regulation.43 There is _
also in this country the research of Hartung on violations in
the meat industry during a time of shortage and Clinard's
study of the black market in World War II.% The most
compelling statement is that illegality is organizationally
required in the world of business. "Whistleblowers" are the
deviants of the organization in the same sense that the
Stakhanovites (rate-busters) are the deviants of the assembly
line. To the extent that business and professional
organizational practices are based on some types agd degrees of
fraud and wrongdoing, economic crime is not an ethical, moral,
or criminal fact, but a normative activity.

So, say the Sutherland disciples, is delinquency among the
underprivileged which, in no way, prevents law &nforcemegt from
intervening when possible. Both Naderism and investigaylve
reporting in the 1960s and 1970s have been influen?ial in
contesting this "normative" behavior idea and forcing some of
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the 87 separate regqulatory agenciss and 110,000 or more persons
involved in policing the private #:ztor into more decisive
action. The ongoing Congressional conflict over the role of the

FTC in dealing with "normative" violations reflects the backlash
effect of this more aggressive policing.

Despite these limitations, objections, and criticisms,
Sutherland's pioneering ideas met with widespread acclaim among
criminologists. His research findings on 70 of the 200 largest
non-financial enterprises in the U.S£.--980 adverse decisions,
779 involving crimes, a mean of 14 per corporation, the
"habitual" criminality of two-thirds--are too well-known to
require exposition. Suddenly reputable journals--lay and
professional--began to raise the issue of the ethics in the
marketplace and of the honorable men therein.46 The critical
point came, in my opinion, with the electrical conspiracy case
in 1961 in which nearly every major corporation producing heavy
generating equipment for TVA had conspired in the most ludicrous
of ways--a corporate version of the Keystone Kops=-—~to divide the
market by rigging bids. The big news, however, was the jailing
of the principal GE executive involved in the conspiracy--a
first in U.S5. annals.

2. The Edelhertz modification. Despite considerable
research, both before and since the electricsl conspiracy case,
the ambiguities of the initial concept have made its
operationalization extremely difficult. In the 40 years sgince

Sutherland's initial paper, the definition of white-collar crime
is as elusive as ever.

Certain changes, of course, have occurred. On balance,
they have reduced the muckraking component and increased the
possibilities of assessing the problem of white-collar crime
with greater incisiveness and specificity. Most of these
changes were introduced by legally trained scholars with

+ regulatory body experience working both ends of the

prosecution-defense adversary system. Short on theory, a
substantial blessing, they are long on substance and procedure,
on classification, and on the rules of evidence. The National
District Attorneys Association project is a case in point. With
economic crime units now located in D.A. offices in selected
cities from coast to coast, economic crime is no longer just an
academic concern. It is true, of course, that these units deal
chiefly with the white-collar crimes most like conventional
crimes but even that represents a step forward in utilizing the
state's strongest medicine, the criminal sanction. More recent
cases indicate a greater willingness to tackle the more
sophisticated and difficult white~collar crimes.

One of the most influential figures in the field is

Edelhertz whose NILECJ monograph reads more like a legal brief
than a criminological piece. Yet this monograph operationalizes
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the definition, and step by step leads us through a
classificatory system and the entire network of decision points,
including detection procedures, investigation techniques and
problems, prosecutive evaluations, pleas and plea bargaining,
sentencing, diversion, and necessary additional legislation.
There are short detours to the cashless society, the impact of
civil rights, election law reforms, environmental problems and
consumer protection. Edelhertz's brief makes it abundantly
clear why economic crimes are so difficult to prevent, deter, or
even to process.

As defined by Edelhertz, an economic crime is "an illegal
act or series of illegal acts committed by nonphysical means and
by concealment or guile, to obtain moneZ or property, or to
obtain business or personal advantage."28 There is nothing in
this definition about occupational role requirements,
regspectability and high social status, or about etiology. 1In
this sense, this legalistic conception is at once superior in
being more inclusive and democratic while it lacks Sutherland's
principal point--~that white-collar crime is an upper-class
version of street crime and is, therefore, profoundly more
costly in moral and social integration terms.

Edelhertz, ever the legalist in the best sense of that
increasingly derogatory term, presents a four-category
classificatory system of economic crime--a term he prefers to
white-collar crime. These categories are:

1. Crimes by persons operating on an individual, ad hoc
basis (e.g., tax violations, credit card fraud, charity
frauds, unemployment insurance, and welfare frauds).

2. Crimes committed in the course of their occupations by
those operating inside business, government, or other
establishments in violation of their duty or loyalty
and fidelity to employer or client (e.g., computer
frauds, commercial bribery, and kickbacks, "sweetheart"
contracts, embezzlement, expense account padding,
conflicts of interest).

3. Crimes incidental to, and in furtherance of, business
operations, but not the central purpose of the
business (e.g., fraud against the government, food and
drug violations, check kiting, housing code violations
and other forms of misrepresentation).

4., White-collar crime as a business or as the central
activity (e.g., bankruptcy, land, home improvement,
merchandising, insurance, pyramid, vanity, stocks and
bonds, and related frauds and schemes.49

154

[ —————

S A B

M@sgrading of goods, mislabeling, underwei
misrepresentation, as described by Sutherland, are other

by larger, usually national

While subject to considerable overla i

_ Le s P, this assortment of
publ}c bllklng schemes and regulatory agenéy violations is a
considerable ilmprovement over the twin evils of
misrepresentation and duplicity identified by Sutherland.

Edelhertz finds a great man 5 i
. 1 Y Yy common elements in th
economic crimes. Among these he identifies: ® Panoply of

1. The intent to commit a wrongful act (mens rea), or to

achieve a purpose inconsistent with J
policy: law or public

2. Disguise of purpose or intent.

3. Reliance by violator on ignorance or carelessness of

victim. (The same pProviso incidentally might b
for conventional criminality as well.)y g e stated

4. Acquiescence by victim in what h i
e believes to be the
true nature and content of the transaction.

5. Concealment of the crime by:

a. Preyenting realization of victimization.

b. Making provision for restitution for small
numbe; of complaints.

€. Creation of some type of dummy facade to

disguise the real nature of the i
activity.>0 e illegal

_ This Edelhertz bread-and-butt i

improvement over the initial approgghfgémgigﬁé?§a32presents =
Nevertheless, it still fails to differentiate econoﬁic crimes by
levelg or classes. Ag I see it, the most manageable level, both
practically and conceptually, is the consumer fraud Llevel—él
Here one or more operatives bilk innocent clients in such.
activities as various repair rackets and in behaviors comparable
to petty_or grand larceny. The problem can be understood and
managed in conventional criminal terms relying on restitution
and public stigmatization including a fine or a short Sentence.

Ong level up and the picture beqins to h
Convent%opal cr?minal law becomes ingdequatecaiggiﬁe regulatory
and administrative agencies do not yet fully enter the picture
I suggeﬁt that.lgcal price fixing by chain stores, bank intereét
rates, comp@tlglve" bidding for contracts in the construction.
industry, and similar economic practices are cases in point.

ghting, and general
illustrations.5

At the third level are the economic practices perpetrated

» organizations and bureaucracies in
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the utility, railroad, airline, food, and just about every other
industrial group. These practices, requiring years of
litigation to resolve, are so totally unlike conventional
criminality that it is a disservice to the discipline to speak
to them in the same context as petty frauds and a butcher's fat
thumb on a scale. National price fixing, rebates, legislative
bribery (as in ABSCAM), corruption, securities frauds,
conspiracies, pension and welfare fund raids, and incredible
bookkeeping practices, false advertising, cost overruns, expense
fraud, illegal tax shelters, expensive junkets, industrial
espionage, and all the rest of the shoddy, illegal, and
unethical methods of doing business are outside the criminal law
and beyond the control of the cumbersome bureaucratic machinery
designed to contain and control such willful, overt conduct.
That the bureaucracies in other countries are even less equal to
the task is small comfort to all of us who are forced
unwittingly and unwillingly to pay the price. 1Individually and
collectively we are unable to halt the erosion of our personal
and social control.

The erosion of public control does not halt at water's
edge. The national conglomerate, horizontal, vertical, or both,
with or without computer rigging, is as a pygmy to the
multi-national organizations which are the current equivalents
of the feudal nation states. National controls are no match at
all for the unbridled power exercised by the oil company-OPEC
cartel. Apart from the lowest level defrauders, the embezzlers,
the schemers, and the land promoters who defraud the public, the
problem of economic crime is not a crime problem at all but
rather an issue of what kind of economic society is to emerge,
how it is to be organized and regulated and by whom. 23

To reiterate, it is my contention that muckracking aside,
the issue of economic crime, no matter how formulated, requires
an interdisciplinary perspective now alien to criminology, to
law, to economics, to psychiatry, and to other social and
behavioral disciplines. The assumptions and "taken for
granteds" in each discipline are inadequate to cope with
phenomena which go beyond conventional legal, political,
economic, and sociological boundaries.

When, years ago, I offered my first seminar in white-collar
crime, the graduate students were invariably impressed with the
problem and with the standard works in the field. We were
unable to resolve, of course, some of the issues raised earlier
concerning definition, classification, and remedies. The
seminar reflected the status of the field where most of the work
being produced was of the case history--isn't that terrible

variety? Not a single publishable paper emerged from that first

exercise. 1In fact, a good investigative journalist could agd
certainly should have been able to do as well or better. Since
then, I have sponsored two major dissertations and several
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theses and papers and still the same theoretical, substantive,
and methodological problems persist.

So what is the problem and why can't we get on with it? I
suggest the following special difficulties which preclude not
only significant research but equally the management and control
of these ethically dubious and legally criminal activities:34

1. The concept of economic, white-collar, and corporate
crime is based on a nostalgic and erroneous conception
of a free enterprise system in which unfettered
competition is a positive good which must be preserved
by law, no less than by social consensus and a
congenial economic climate. Hence, our models, based
on this conception, are perforce erroneous, like
Becker's economic model of punishment and crime. The
corporate economic structure, big labor, big Government
and agribusiness operate apart from the wisdom of an
Adam Smith or a John Marshall or even a Milton
Friedman. Perhaps if we reversed the conception,
namely, that unbridled competition is subject to civil
and criminal sanction, the resulting new laws might be
more enforceable. 1In sum, the Baptist born, midwestern
bred, highly moral Sutherland confused Main Street and
Wall Street in his conceptualization of the problem of
economic crime. There is, of course, economic crime
but our model of it must be realistic rather than
sentimental if white-collar crime is to be dealt with
intelligently.

2. For much the same reasons, our thinking about
"malefactors" is inadequate. We apply the general
principles in criminal law to them--harm, an overt act
or acis, mens rea--as though responsibility can be
pinpointed in massive bureaucracies like the
conglomerates, the heavy manufacturing industries, and
the multi-nationals., Occupational role behavior is,
for most of us, a series of directives rather than a
series of responsible judgments involving personal
choice. Even the most powerful executives may be
locked into their decisions by external considerations
beyond their control.

3. Sorrowfully, even the always tenuous line between
legitimate business activity and economic crime is
being obliterated. To twist Erasmus about 90°, when
everything is possible nothing is wrong. What is the
difference, after all, between a $300,000 fund to elect
one's supporters to public office and the same amount
in & slush fund to raise milk prices. The more we
clarify our laws to divide legitimate from illegal
activity, the less noticeable becomes the difference.
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The mcre alphabet agencies involved, the greater the
confusion. Cases which take years to unravel simply do
not promote criminological clarity.

As a consequence of the complexity of the issues and
the subject, we have been forced into several
uncomfortable postures: an "isn't it terrible that such
a thing could happen" response to an Equity funding
case, a muckraking stance which soon exhausts public
patience, the study of the criminally processed
violators as in tax fraud, or reliance on investigative
journalism. None of these approaches is designed to
generate macro-level hypotheses, 'to test those now
extant or to provide more applicable models based on
the actual operation of the marketplace at all levels.
Theoretically, therefore, we have moved little since
Sutherland towards an integrated theory of violations
in high and low places, in and out of cccupational
roles, and by all kinds of offenders--from the tax
evader to the well-connected Arizona or Florida land
gouger; from the Ford Pinto and Firestone executives to
the fraudulent local mechanic.

Suite crime, given these restrictions, is therefore a
more or less non-researchable area in the conventional
sense of research as an analytic and not merely a
descriptive enterprise. The reasons, while
self-evident on the whole, include some of the
following:

a. It is impossible to test hypotheses which haven't
been formulated.

b. Quantitative analysis is well-nigh impossible,
The laundering of mcney, shredding of records,
stone-walling in questioning, and an uncommonly
high rate of amnesia for specific events make
research a near hopeless cause. Long afterwards,
when memoirs are written, the safety deposit
boxes emptied, and the unshredded records
recovered, it may be possible to reconstruct
events as they probably transpired. But even
history is hardly the answer. Only the more
famous cases will surface. Most everything else
will have passed from memory.

c. Even qualitative research is difficult at best.
Stories are self-serving and contradictory even
when obtainable. Since malefactors do not
conceive themselves as having offended, what is
there to discuss? Take the Equity Funding case.
The case lasted two (2) years in the courts. A
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$3 billion civil suit was litigated. Two states,
three major accounting firms, a considerable
number of other corporations, and individuals, and
312 separate law firms, count them, contested an
insurance fraud of elephantine proportions. Over
40,000 policyholders on Equity Funding's books
were found to be fictitious thereby inflating the

book value of the company out of all proportion to
reality.

No doubt the computer fraud people, as Vaughan has
shown in her dissertation on the REVCO case,
continue to manipulate the tapes and even these
small operatives are unreachable by the
exceedingly short arm of the law.

Few studies, not even one comes to mind, have ever
been replicated even when such is possible as in
medical, legal, and other professional spheres.
Who, for example, ever repeated Quinney's piece on
the retail pharmacist? Why not?

Difficult as it is to obtain information from the
sub-systems in the criminal justice structure,
access to the proceedings of regulatory agencies
are nearly as difficult to achieve as minutes of
the National Security Council. Without
cooperation we are left the petty stuff which
regembles larceny and is processed by economic
units or gpecialists within prosecutors' offices.
To overcome this defect, a major funding center
like NILECJ might £ill the void by supporting a
unit in this sensitive area.

By the same token, but on a lower level, funding
for economic crime research is almost
non-existent. Picture a "crime in the suites"
bill sent up to Carter or his successor--a bill
to establish a research institute to study
occup@tional crime with a view to preventing,
managing, and treating the problem; upgrading
personnel; speeding court procedures; developing
new correctional facilities and diversion
alternatives; and specifying compensation and
restitution modalties. The proponents of such a
measure would be candidates for the National
Institute of Mental Health diagnostic facilities
at Bethesda., Yet there are institutes for
everything from alcohol abuse to suicidology. Why
not for economic crime?

159

B o
o T




b s e B o

g. Most criminologists with research_cgmpetency'age
severely restricted by their traditional trailning,
mostly in the social sciences. _Nearly_a%l lacg
experience and knowledge of civil, admlnlstFatlve,
or business law, or of such vital gompetgnc1es as
accounting, marketing, and commerc1a% sk}lls.

This being the case, the only hope lies in L
creating an interdisciplinary team or teams vhich
can count on long-term funding and relgtlve
freedom of inquiry in carrying out their research
mission.

Still, two recent studies give cause.for hopg that
ingenuity, scholarhsip, and persistence will c}arlfy thg
problem. The first of the two, by my mentor, is a massive.
effort. The second, by my student, 1s a more limited but
equally significant contribution.

Clinard's work on illegal corporate behaviog invglved a
study of the 582 largest publicly owneq go§poratlon§ in the
U.S.g5 He reviewed all legal actions initiated agalnst these
giants during a two-year span by.24 federal agencies--an .
unprecedented feat in jtself. Without spelling out all the

results, Clinard found:

1. Forty percent of the corporations did not haye a single
legal action instituted against them during ths
two-year period; 60 percent, however, had at least one
such action.

. . he
2. There was an average of 4.8 actions against t
manufacturing companies that violated the law at least

once.

3. Nearly half of the violations were of moderate to
serious nature.

4. There were 83 corporations (17.4 percent) With five or
more violations (the "chronics” in conventlgnal crime
language); 32 or 6.7 percent were charged with five or
more moderate to serious violations.

5. Most actions (more than 75 percent) were for violations
in the manufacturing, environmental, and labor ‘
relations areas. The financial and trade areas yvielded
5-10 percent of all violations.

6. Large corporations were more likely to be in violation
than the smaller corporations.

160

e e P A

e

e sy et e et e 0

Ehmte S

7. Three industry groups accounted for far more than their
fair share of violations--the auto, drug, and oil
refining groups.

8. On the sanction level, 85 percent of all "penalties"
were administrative in character. However, those
violations "harming the economy" were likely to receive
criminal penalties.

9. As above, large corporations were sanctioned more than
smaller ones; the three most often offending industry

groups were, once again, the o0il, auto, and drug
groups, in that order. ’

10. Celerity is a key in classical criminological thought
along with certainty and severity. 8o, it should be
noted, civil cases lasted four months, criminal cases
about one year, and minor violations about one month.

11. As to the executives involved (and they were very few
in number--56 in all the 683 corporations), over 62
percent were given probation, over 21 percent had their
sentences suspended, and 28.6 percent did time.

12, These 16 executives who did time spent a total of 597
days in confinement. Two of the 16 did half of the
time done by all and these two were given six months
each in the same case. Of the other 14, one had a
60-day sentence, another 45, and a third 30 days. The
remaining 11 of the 16 averaged nine days of
confinement. Of those receiving 60 days or less, 14 of
all 16 were involved in the same case--a folding carton
price fixing conspiracy.

The Clinard study is a macro-level work which probes
broadly but not deeply. Little, for example, is known of the
dynamics of the boardroom in any of the major companies
studied--~both the conforming and the offending ones. It's
clearly a classic in its scope, conception, utilization of
sources, interdisciplinary character-involving lawyers,
sociologists, and journalists. It proves that more data are
available than are ever mined by criminologists who are
concerned with economi¢ crime. By the way, this is precisely
the point made by a professor of accounting in his interview
with me (a self~described maverick in his profession because he
accepts the criminological definition of economic crime as a
serious matter). He believed that criminological writing
reflected ignorance of important source materials and frequently
faulty interpretation of those that were unearthed.
Parenthetically, he opposed the Pinto criminal prosecution as
the wrong way to achieve corporate responsibility.
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So much for the herculean effort by my teacher (Clinard).
The work of my student, Diane Vaughan, is yet apotheg route to
the interdisciplinary study of corporate violations. In .
this case, she teamed with lawyers, a journalist who wrote ; e
initial story, and a fiscal analyst to get at the anatomy of a
computer fraud.

The case involved the double billing of the Ohio Department
of Public Welfare by REVCO, one of the four larggst drug
discount chains in the U.S. 1In one.of the most improbable
sequences yet recorded, beginning w1?h t@e report of a 4
podiatrist prescribing "unusual" medication for a patient, an 2
call from a REVCO vice-president to thg Oh}o State Med%ca} Boar
to investigate the validity of the podiatrist's pregcrlptlgns,
the case took a weird series of turns and resulted in a maJEF
computer fraud prosecution of REVCO. The case ended w1§h t e 4
resignation of two highly placed (and respected) executives an
a negotiated plea by REVCO. REVCO pleaded no contest to 10
counts of falsification, and was fined $5,000 per count. 'In
addition, REVCO made restitution of $52l,521.}2 to the 0210
Department of Public Welfare. The two executives pleade no000
contest to two counts of falsification and agreed to pay $2,
each to the state. No other sanctions were 1mpos§d. REVCO
stock suffered a limited downturn for a short period of
time.57 Stock trading was halted on July 7 and resumed
shortly thereafter. REVCO continued to do as well or betteg ai
its three major competitors despite the fraud and the attendan
publicity.

There are several elements to his case which beg exposition:

odus operandi. The Ohio Department of We}fare was
L Eﬁeaﬁrears gnd was questioning the claims §ubm1tted by
REVCO for prescription drugs under the Medlcald 4
program. For reasons unknown_and certaln%y unsta@g ’
the company (under the direction o§ the Vice-President
who originally called the Ohio Med}cal Bogrd to Hired
investigate the potentially ogfendlng podiatrist) hire
ix clerks to change case numbers,
jé.g., 504675, Valium 10 mg., 50 tabs, $6.83 tq 504657
Valum 10 mg., 50 tabs, $6.83). The date of this
prescripton was altered from October ?' 1972é to
October 4, 1975, and the claim resubmitted. In
this way, the company rapidly recovered.lts .
$521,521.12--without challenge. By accident, a cler
at the Department of Welfare discovered the double
billing.

lved, the Board
2. The response. Before the case was reso r L
of Pharmacy, the Department of We;fare, the Ohio $tate
Patrol, and the Economic Crime Unit of'the Frapklln_
County Prosecutor's Office devised a first-of-its kind
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network to investigate and eventually prosecute. 1In a
movie script thriller action which any critic would pan
as unrealistic, a coordinated raid was staged around
the state to determine from the confiscated records
whether there was a conspiracy to alter the case
numbers or whetlier this was merely an aberration in one
retail outlet. The former was found and documented.
The altered reccrds were found statewide.

3. Getting inside the company. Vaughan made every effort
to contact the executives who were fired. One of their
attorneys, a former law professor and colleagque of
mine, and, indeed, a friend, was not only adamant in
his refusal but insulting in his comments about this
"academic exercise."” Even less was achieved with
corporate management. Repeated entreaties for
interviews, for getting REVCO's side of the story, were
stonewalled. The company attorney, at first
sympathetic to the point of even talking to Vaughan,
was apparently instructed to stonewall the project to
death. Even the executive secretaries to the President
and lesser corporate figures reflected their disdain
for the research and researcher. At one point, Diane
complained to me that the secretaries were laughing and
mocking her in her attempt to penetrate the corporate
cocoon, It was sympathetic mockery, she added, with
about the same level of conviction that one evidences
on a dark deserted street in a high crime area as
footsteps close. I have since learned, from a
colleague in Pharmacy with whom I have often discussed
the REVCO case, that one of the phantom executives, the
one who is the computer expert, is now in a position of
trust in a major hardware-software house servicing the
pharmaceutical trade in this region.

So much for the few joys and considerable travail of being
on the research frontier--in economic crime research, everything
is the frontier; there is no support system. The subjects are

not in uniform and they have no physical stigmata or black
hats. Would that they did.

Thus, in the 40 years since Sutherland there are more
agencies, more regulations, better data, increased interest, and
more sophisticated analytic tools at the macro-level (Clinard).
On the micro-level, the task of ferreting out criminal
violations in suites is as punishing as ever. Nevertheless,
even the Vaughan study proved extraordinarily fruitful. This is

reflected in the first of my recommendations for future
interdisciplinary research.
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C. Recommendations

1. It is increasingly clear that no one agency, FTC, ICC,
SEC, EPA, or any of the 80 others, is capable of coping with
economic violations of economic giants whose umbrella shelters
many smaller and product-independent subsidiaries. It is even
the case that a simple REVCO computer fraud scheme would fall in
the interstices between agencies. In this instance no one state
agency--welfare, highway patrol, Board of Pharmacy, and
Prosecutor's Office--could muster the skills which could be
drawn together from the various agencies. Under current
organizational imperatives (protect your turf, add people not
functions, maintain boundaries), the emergence of effective
networks is about as probable as getting water to run uphill.
In the REVCO case, the network emerged incidentally and
accidentally. The routinization of such "emergences" is a
researchable and noble goal. Research should be directed at
formulating techniques to encourage network formation as a first
priority.

2. Economic crime is no longer to be viewed as the ripoff
by large and powerful entities of small, powerless, and
inconsequential consumer-user-victims like the elderly or the
auto repair client or the new furnace/bad roof frauds. In the
REVCO case, and in the more significant electrical conspiracy
case, the crime(s) were perpetrated by the private sector
against sector agents. After all, TVA which lost an estimated
two billion dollars is hardly the equivalent of a little old
lady in tennis shoes. So far, no one has looked at the
implications of private (high status) on public (usually lower
status) organizational crimes. I can visualize a much needed
study or series of specific studies on "the routine management
of the military" by private vendors or of capital improvement
projects by architects, engineers, and construction firms.

3. New areas of opportunity are daily spawned by changing
social needs and emerging technology. Witness computer fraud
and industrial piracy, the unbelievable developments in medical
technology and especially in the super lucrative ethical drug
business, in vendor fraud involving nursing homes and medical
and dental care. Criminologists of all descriptions~--legal,
clinical, law enforcement, socioclogical--are reactive. I
believe that it is possible to simulate, anticipate, and respond
to potentially explosive targets of new opportunity by the
equivalent in conventional crime of target hardening. Vendor
fraud is not new; its diffusion into the health area should have
come as no surprise at a time when third-party payments have
become commonplace.

4. "Thought experiments" are badly needed in pushing

forward a theory of fraud. Fraud is rarely perpetrated on
intimates. A basic requirement is "depersonalizing" the victim,
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Whether individual, private, or public organizations including
in gmbezzelment, one's own organization. American culture ’
thrives on creating norms and developing a consensus to justify
them. At the same time, we create normative evasions, to avoid
the very proscriptons we prescribed. 1If one cheats at school
on ope:s spouse, in preparing tax returns, and in other '
Fradltlonal ways, why not on behalf of the organization or from
it, or both? What, in short, is the boundary between normative
evasions (socially sanctioned), and fraudulent practices
(leggl;y condemned)? Do the boundaries shift? How? Under what
conditions? In short, I propose the study of fraud, at all
leye;s, as a normative evasion rather than a specifically
criminal act. Criminal sanctions are thought harsh and

unworkable by nearly everyone connected wit
white-collar crime. Y with the problem of

5. The "whistleblower" as a deviant. What kind
blow thgir.futures, risk exposiire (at trial at the vergfngEE%?
blgck—llstlng, and personal ostracism by exposing white~collar
crimes. Is "Deep Throat" a personality attribute(s), a form of
getting even, or a religious and moral posture? Or all of these
and more? I suggest a study of the Personal and Social
%;gglbutes of "Deep Throat": A Study of a Highly Moral Deviant

6. Most managers, entrepreneurs, and ordina 3
probably avoid involvement ig white-éollar (fraug¥ gigsggsas
much as they avoid shoplifting or other forms of larceny. Who
engages in economic crimes and who does not or does so only
under the most unusual conditions? T suggest a study of good
(clean) and bad (Eraud-prone) merchants, executives, owners
managers, and suitemen at the highest levels. The Better ’

Business Bureau might be a fine takeoff point in id i fvi
cohort of vulnerables. P in identifying the

7: Lastly, a cross-cultural study of specific '
economic grime;is greatly needed. I wgote ose pa;ertggeihfg
subjgct with Gideon Fishman comparing Israeli and U.S. problems
but 1t.wassnon—specific by category of violation and quite ’
tentative. . Most everything we do or think is culture
boun@. My impression is that the differences in definition,
public attitudes, and social consequences are very dissimilar in
IFaly as against almost pathologically moral Norway. On the
dlamgnq exchanges in Amsterdam and New York. TIn the boardrooms
on Silicon Row and in the cartel suites in Tokyo. |
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VII. THE INTERRELATIONSHIPS AMONG REMEDIES
FOR WHITE-COLLAR CRIMINAL BEHAVIOR

Edwin H. Stier
New Jersey Division of Criminal Justice

A. Introduction

"White-collar crime" covers a broad spectrum of
illegitimate conduct directed against or arising out of
legitimate governmental or commercial activity and consequently
falls within the purview of a variety of public and private
institutions charged with the responsibility for its
containment. For example, bank fraud is the concern of such
institutions as law enforcement, banking regulatory agencies,
and the banking industry itself. Each such institution has
available to it remedies through which it controls 1lleglt1mate
behavior. Therefore, any 51ng1e species of white-collar crime
may be subject to control by numerous institutions employing a
wide variety of remedies. Theoretlcally, at least, the
enforcement mechanisms within these: xnstltutlons collectlvely
form a comprehensive and effective system of white-collar crime
control. 1In reality, however, maximization of present potentlal
has not fully materialized and efforts to control economic crime
have thus far been relatively unsuccessful.

The reasons for this failure are manifold. 1In the first
place, the diverse nature of white-collar crime works against
conceptual consistency in approach. White-collar crimes range
in complexity from relatively simple check forgery to highly
intricate and imaginative computer frauds, involving abuse of
sophisticated and newly developed technologies. White~collar
crime is equally diverse in its victimization patterns. “Local,
state, and federal government programs are often the targets of
fraud, as are shareholders, consumers, and businesses, both
large and small. The nature of the offender will vary as well,
White-collar criminals can be found in every socio-economic
group. Offenders range from bank tellers to corporate
presidents, from individuals acting alone to large corporations
engaged in monolithic conspiracies tc restrain free
competition, Likew1se, motivations differ depending upon
whether the crlme is perpetrated for personal advantage or in
furtherance of organizational goals. These variations in form
suggest no easy or general solution.

Equally problematic is the covert nature of white-collar
crime which makes it particularly difficult to detect,
investigate, and prosecute. Except insofar as denominated
"criminal," this type of unlawful behavior is often
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indistinguishable from the regular commercial and economic
transactions of a business or government entity. Indeed, apart
from the regulatory or statutory proscription, conduct may
closely resemble sharp but tolerable business practice.

This pretense of respectability created by the appearance
of normal business transactions explains yet another problem in
this area, that is, the ambivalence and moral confusion in the
societal response to white-collar crime. Easy moral labels that
are readily applied to traditional criminal conduct do not, for
the most part, acceptably characterize the various forms of
white-collar crime, especially those in which the victim need
not be confronted or even identified or where the losses are
widely diffused over a large segment of society. Because of the
plethora of laws, rules, and regulations relating to businesses’
every activity, there has developed a fine line between what is
illegal, legal but unethical, and legitimate business behavior.

Due in part to this dilemma and other motivational
conflicts, there have emerged gross variations in perspective,
priorities, and approach among the system's member institutions
once the illicit conduct has been identified. Each institution
responsible for white-collar crime containment has responded to
the problem individually and independently of the others. The
result has been rather dramatic differences in enforcement
policies and utilization of existing sanctions. This unevenness
in approach, no doubt, reinforces moral confusion. More
significantly, however, it suggests an inability to develop
societal mechanism(s) to control white~collar crime which have
the support of the community as a whole.

This paper will address problems of fragmentation in the
employment of white-collar crime remedies. 1Its thesis is that
no major white-collar crime problem can be successfully dealt
with absent consistent policies among the institutions which
surround the problem. 1In preparing this paper, we have read and
considered some of the very extensive academic literature in the
field. Although highly informative, we have found the insight
gained from our own experience to be of added value.
Accordingly, our focus is pragmatic and tailored in ways which
should be noted at the outset.

We do not treat all types of white-collar crime in this
paper. Set aside is that class of behavior characterized by the
individual fraud operator victimizing other individuals and
operating independently, without any corporate or government
ties. The flim-flam artist, for example, whose conduct does not
usually involve the semblance of legitimate business activity
actually straddles the fence between the white-~collar crime and
conventional criminal activity. In this type of case, law
enforcement functions in its traditional role of responding to
victim complaints. We also do not address problems of the
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magn@tude of multi-national corporate conspiracy in i
multiple yictims and offenders, as envisioﬁed b§ chOiZiggation
of a p0551b%e criminal price manipulation by the o0il industry.
Because of Jurisdictional concerns, the highly complex set of
}nter— agd intra-corporate relationships and variables of
international proportions, the problem may very well be outside
the realm of control by state and federal authorities. For
pre§ept_purpqses, attention will be focused on those illegal
activities d;rected at, or committed by or within business
government, industry or the professions, accomplished by béeach
of trust! fraud or manipulation of the regular activities of
these private or public institutions.

In structuring our response we have avoided

. : _ : proposals for
massive organizational overhaul or sweeping legislative reform.
Ra?heg, any reappraisal of approach must first look to the
eéxisting framework of control, which we believe to be adequate,

B. Existing Remedies and Their Use

The criminal sanction is perhaps the most obvious and

Zi?;éy employed remedy in the struggle against white-collar

. Convegtional criminal sanctions against individu: i
incarceration and monetary fines, emplgyed primarily ?éf éﬁg%?de
potgnylal to deter others from similar criminal conduct., 1In
addition, tbere are a host of compensatory and other remedial
measures which can be imposed ancillary to successful criminal
prosecutions, usually as a condition of probation. & defendant
may be.requ}red to make restitution both to the victims whose
complaints initiated the prosecution and to all other parties he
may paye defrauded as well. Where the victim is not
specifically idegtifiable and the impact of the economic crime
befalls tbe public at large, reparation may also take the form
of community service obligations in lieu of prison.

;n New qersey, corporations are also subject to criminal
sanctions which may include heavy fines, probation, and a wide
variety of other forms of punishment. The consequences of a
criminal cgnviction may be as slight as a term of probation
which requires notification of the criminal conviction to the
Etockho}ders or to the public in general, and the employment of

supervisors” for key tasks who would be responsible for future
compllange with the law. At the other extreme, the Attorney
gene;al i1s empowered, subsequent to a criminal conviction, to
1nst1tutg appropriate ancillary proceedings to dissolve a
corporation, forfeit its charter, revoke any franchises held by
it, or revo$e the certificate authorizing the corporation to
conduct business in the state. Upon indictment, a corporation
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can be disqualified from bidding on government contracts,
conducting business with public entities, or partaking of other
forms of government benefits. Moreover, corporate officers,
directors, or managers either individually or collectively
responsible for antitrust, consumer protection, or public
bidding violations may suffer removal from office and debarment
from participation in the affairs of any business conducted in
the state.

Recent efforts to develop interrelated civil and criminal
causes of action are found in RICO legislation. The underlying
theory of RICO is that civil and criminal liability will arise
out of a criminal business enterprise or a legitimate business
taken over or supported by financial resources which are derived
from criminal activity. 1In addition to providing criminal
sanctions such as fines, imprisonment, and criminal forfeiture
of the defendant's interest in the enterprise, violations of the
Act may result in civil orders of divestment, prohibitions
against business activities, and orders of dissolution or
reorganization. Additionally, victims may sue to recover treble
damages.

In addition to the broad range of sanctions that may be
imposed in conjunction with the criminal remedy, there are a
host of civil remedies available that may be employed to combat
white-collar criminal activity. State consumer protection
statutes, antitrust laws, and other forms of public interest
legislation often provide for remedies that are more far
reaching, more easily employed, and perhaps more effective than
the criminal remedy in dealing with some types of economic
crime. This is particularly true in those cases where the
criminal remedy allows for punishment of the offender but can
not provide for adequate compensation to society in general, or
to the aggrieved individual in particular. The scope of civil
remedies, however, is not so limited. Under existing consumer
protection legislation, civil actions for recoupment of losses
may be enforced either privately or publicly. To overcome
difficulties inherent in the class action suit or other private
modes of redress, state Attorneys General, under common law ot
statutory authority, may sue for repayment on behalf of
individual citizen-consumers. In New Jersey, the Attorney
General has taken advantage of this broad power. 1In one
particularly significant case the New Jersey Attorney General
instituted a proceeding against a seller of packages of
"educational" material for engaging in deceptive practices and
misrepresentations. 1In addition to civil penalties and other
relief, the Attorney General sought restoration and remedial
orders for all persons who were induced to execute purchase
contracts with the defendant. The New Jersey Supreme Court
upheld recovery not only on behalf of specifically named buyers
who testified at trial but also for all others similarly
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situated. Such a class-oriented remedy i
; - Y 1s clearl ref
the processing of a myriad of individual °°mPlainZS? eferable to

_Recently, courts have granted extraordinary reli i
g:;ggszng?gtéggiggslaw ggfgrcement scrutiny of Zhe coigugzlg? a
‘ . 2SS activities. In a New Jersey anti
brough; against nine major milk wholesalers, in deizigguig iﬁze
traditional injunctive relief and monetary damages, the final
judgment contained several innovative provisions. ’Each
dgfgnqant is rgquired to submit certifications to the New J
Division of Crlmigal'Justice containing detailed reports
regarding the ba51s_of internal management decisions pertainin
to al; aspects of bidding activity. The judgment permits J
1mm§dla§e'access to all books and records and requires the
gga}lgblllty o? all employees for purposes of interview by the
dg}:}on of'grlmlnal Justice. The defendants must submit any
giv;siggaifrg§§;§ia;ngertqath required from time to time by the
, [ ustice. All officers and

eacp,degegdant.must receive personal notificatiosmg%cgggstggms
OL the judagment and each defendant corporation must prepare with
the approval of the Division of Criminal Justice a memorandum
detailing the.manﬁer in whi¢h it will assure compliance with the
germs of the Judgmeng. Additionally, each customer of the
efendants must receive a summary of the terms of the judgment

written in laymen's lanquage ivisi
Criminal Juseime, guage and approved by the Division of

ersey

Through the exercise of equity jurisdictio ivi
are also §ble ?o‘supplement and cogpgnsate fo; Eﬂecigéit:ggggz
1nhe§ent in criminal and legal remedies which often prove
tragically inadequate to deal with ongoing activity which does
not c§ase.W1th,an arrest or the filing of a complaint
gopsplraC1es yhich gontinue to cause damage long aftef the

investigated exploit the slow pace of most civil and criminal

proceedings. Fortunatel equitab i i i

these unlawful business géacgices %g :2215;352? rellief against
. In many states, an Attorne General acti

either common lay or statutory gower may seekngngnggia?ngrant of

tegporary.regt;alning orders and pPreliminary injunctions in

oEfgr_to 1mmedlapely halF illegal practices. 1In cases involving

official corruption, equitable remedies may also include the

congtructlve trus? gnd bill of accounting. Usually invoked

ancillary to a criminal prosecution or removal proceedings

these types of relief are designed to ensure recovery of '

ill-gotten gains from public ici i
abuse of pupe i office? officials acquired through a proven

To the extent that economic crimin ivi
C ] al activity often
engompasses condgc? that_ls violative of various gegulatory
Schemes, the administrative remedy also becomes potentially

175

b

= i

i e e o
DI o,

s

i IIPSIEPIE S, S

e \

B

it

!

ot

-



|

significant. Administrative agencies cgeated as repositories of
;;ggialized knowledge to regulate certain types of cqmmerCégl
activity are often particularly wel} sulteq to pursue remilles
which may effectively control certain species of white-collar
crime. They may be in an excellent position to develop .
information that may be essential to the successful employmen .
of criminal and civil remedies as well: They almost always :e
standards for licensing and often require regular reporting to
the agency by the regulated individual or corporation.

egulator ower may also be used to restruc?ure and
supersige the %ugure activitigs of a business entity ggund to
have engaged in illegal activity. Consent orderg bl% ing oy
management to take certain prospective and remedial cou;ses
action provide another effectlvg means of control. Suc .
agreements may require the instltgtlon of 1ntern§l co;po;a e or
procedures and controls, the appointment of special receivers
masters to make public disclosure, and reports o? corporate
transactions or the restructuring of bgards of directors or
executive committees. License revocation can bg a very ) L
effective deterrent to regulatory abgse yhlch rises to the leve
of white-collar crime as can aggressive inspection and L ume
investigation of businesses that seem to generate a large volum
of complaints.

inall extra legal remedies may exist in the activities
of prgfessigéal licensing boards, ?thics committees, agd in the
internal mechanisms of various bus%nesses and cogporatlgnsé
These private and quasi-public bodies are gften in tpe es
position to first detect white-~collar criminal behavior apd. .
therefore possess the ability to prgceed with haste_andlmltlga e
further damages. Revocation of business or occupationa
licenses through licensing boards! suspension grom active s
professional practice pending review by an ethics panel in a1
corporate self-policing through per10§1c spot ghecks, in ii al
audits and tighter enforcement o§ business e@hlgs.codes all have
the inherent potential to effectively deter illicit economic
activity.

C. The Inadequacy of the Present Approach

When one considers the broad scope of the remedies t@at are
presently available and being used to some extent today, ét .
becomes readily apparent that together they can fogm the basis
of a rather effective system for the control of whlte—collag
crime in nearly all of its forms. Unfortunate%y, the remedées
have rarely, if ever, been intell}gently employed as part o ig
overall system of white-collar crime control and herein lies e
weakness.

There has been a tendency for the agencies inyolved in this
process to pursue almost exclusively the few remedies that are

most convenient and most in conformity with their perception of
their own limited roles in the struggle against white-~collar
crime. Little thought is given to the overall problem and
little emphasis is placed on the rational and intelligent

Selection of remedies that are most likely to accomplish the
broader desired results.

Unfortunately no one remedy can be effectively employed
against the broad range of criminal conduct in question, and no
group of remedies can be haphazardly pursued by independently
operating agencies with any degree of success. For example,
although the criminal remedy is perceived by most to afford the
most formidable deterrent to unlawful conduct, it clearly does
not appear adequate to deal with every variety of white-collar
crime, In the first Place, law enforcement agencies are
ill-equipped and poorly positioned to detect white-collar
crime. The normal channels of information usually relied upon
by law enforcement to detect other criminal activity are
pPeculiarly ineffective in the detection of white~collar criminal
activity. The nature of the unlawful conduct is such that the
immediate victim or witness reporting is the exception rather
than the rule. White-collar crime is generally perpetrated by
cencealment or deception, and is often camouflaged in the
legitimate course of business. Cooperative witnesses to such
behavior are generally few, and the victims themselves are often

unaware of the crimes that have occurred or fail to report out
of a sense of guilt or embarrassment,

Frequently, criminal justice agencies are dependent for
information upon private industry or regulatory agencies which,
for a variety of reasons, are quite selective and conservative
in their reporting of white-collar criminal activity, Even
those white-collar offenses which are eventually reported are
often well insulated legally or practically from prosecution due

to their complexity and to the time lapse between their
occurrence and detection.

Added to this are the problems relating to the
investigation of white-collar crimes. Virtually concealed in a
fabric of complex commercial transactions, crimes such as
antitrust conspiracies, stock manipulations, and banking and
insurance frauds can take years to unravel. Very often it is
lnecessary to review and evaluate extensive amounts of financial
data in order to merely confirm that criminal activity has in
fact occurred. This may prove quite difficult given the fact
that very few criminal law enforcement agencies possess the
investigative expertise that may be necessary to complete the
investigation of criminal cases referred to them by regulatory
agencies. Even those agencies that possess the investigative
expertise racely have sufficient resources to undertake more
than one complex investigation at a time. Moreover, one large
case will sometimes require that resources be diverted from

AR
JRBEIRREN S

176 g 177

T
e it At

s - . R i : i
* . ! . . s




s

Ry

g

i T



-

other assignments for long periods of time. Often, an
investigation will endure long past the tenure of the versonnel
who are responsible for the case.

Once the illegal conduct is successfully investigated, the
complex nature of white-collar offenses leads to some rather
substantial difficulties in the criminal prosecution as well. A
prosecution may involve scores of witnesses and reams of
documentary evidence, in order to substantiate the commission of
a crime and to prove the guilt of the defendent beyond a
reasonable doubt. Just as fraudulent schemes often take years
to complete, the process of detection, investigation, and
subsequent trial may take equally as long. Assuming for the
moment a successful result and the imposition of a harsh
criminal sanction, one must still doubt the potential deterrence
of a process so protracted in its application. Of course,
neither a successful result nor the imposition of a harsh
criminal sancticn are to be assumed in the trial of a
white—collar criminal. The difficulties in conclusively proving
complex facts and mental states in accordance with rules of
evidence and a criminal procedure from a far more simple era are
often impossible to overcome. and, finally, when these
difficulties are somehow overcome, the sanction imposed may
reflect a predisposition toward leniency in sentencing
white-collar crimirnals.

among the most plausible explanations for this discord is
the moral confusion which attaches to the societal response to
white-collar crime. The moral labels so readily applied to
those convicted of violent crimes seem, somehow, not to fit this
category of statutory violations. The differences between the
criminal and the non-criminal become clouded when illegal
activity is, on the surface, at least, indistinguishable from
routine, everyday legitimate behavior.

The subtle shadings between legal and illicit conduct are
no more obscure than in the investigation of corruption in
government., If a government contract is awarded for personal
services to a loyal political supporter who otherwise qualifies,
no violation occurs. Even if the intent is to reward past
financial contributions or to encourage future support, the
conduct is acceptable as a part of the spoils system essential
to partisan politics. However, if the contract is awarded as
gquid pro quo for a political contribution, a crime has occurred
notwithstanding the fact that relationships between the
expectations of the parties have changed almost imperceptibly.
It is hardly any wonder that a jury may be reluctant to convict
on the basis of conduct which appears to be so indistinguishable
from commonly accepted practice.

Even when criminal sanctions are employed, and convictions
are obtained, the sentence may not be deemed commensurate with
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the crime or even With the effort of prosecuting in the first
plgcg. This oply increases the tendency to inconsistently apply
criminal remedies to white-~collar offenses. Both leniency and

digpgrity in sentencing continue to erode the effect of the
criminal sanction.

Pgrhaps even to a greater degree, civil, administrative,
gnd.pglvate remedies also contain significant shortcomings when
individually relied upon. When utilized as independent
enforcement mechanisms, these processes may not be able to reach
all those whose actions warrant sanction, and among those they
do reagh! the weight of the available sanctions may be
insufficient to deal with certain categories of violations.
Clearly,'these processes lack criminal law enforcement machinery
Fo fac;lltgte detection. Civil and administrative
investigations are hampered by certain limitations which do not
burden the criminal process. The inability to compel the
gttendgnce.of out-of-state witnesses or to employ criminal
investigative techniques under appropriate circumstances
§evere1y.frustrates the administrative agency's effort at
1nfo§mat10n gathering and analysis. 1In addition to these
hgnd1cap§,.administrative bodies, particularly those charged
with admln;stering government assistance programs, often lack
the expertlse, orientation, and resources that are needed to
establish their own internal controls and to identify where the
program may be vulnerable to fraud and corruption.

In those instances where regqulatory, civil, or private
systems are unable to deter the proscribed activity, the
reenforcement of the criminal penalty's deterrent effect may be
required. Although problems with the deterrent effect of the
cr%mlnal sanction upon white-collar crime have been noted, it is
still no doubt true that its threat may be important in
generating compliance on the part of prospective offenders. In
this sense, the potential for criminal penalties may serve as a

means to ensure the functioning of the purely administrative
process.

A?l this is to suggest that no single enforcement
mechanism, be it criminal, civil, administrative, or private,
bas wholesale application to white-collar offenses or is able in
%tself to provide an effective response. Although this
1nter§ependence of criminal, civil, administrative, and private
remedies would appear to be obvious, the practice does not so
reflect: .Wpile the present mix of institutions sharing
respons1b111ty for white-collar crime control is considerable,
their efforts thus far remain isclated and disorganized. The
result is that the present response to white~collar crime is
§1r§c§ed only toward those specific remedies that are
individually available to the ‘'various institutions operating
independently of one another. Each institution tends to define
the problem from its own limited perspective and to develop its
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f action on an ad hoc basis. Such efforts fo§ter.an
Zﬁ?ogzggzitoenvironment characterized by a patchwork appllcatlon
of remedies and resources, which emp@a51ze thg wegknesgeJ. ed
inherent in each, rather than a combined application, design
to capitalize on their collective strength.

i it would be rather simple at this point to
merelgbgtggzl{ﬂat this lack of coordipation among the ;nvolved
agencies is the major reason for the ineffectiveness o ds to be
white-collar remedies and to conclgde that all tha? ne?tstionﬁ
done is to foster greater cooperation among Fhesg 1pst% uthatait
Such an approach, however, would be‘overly simplistic tnd
would fail to give ample considegatlog to @he deep—seg e coach
differences among these institutions in philosophy and app! 1.

he fact of the matter is that even now criminal justice
and rzgulatory agencies as well as private industry dg nc;taS
operate totally isolated from one anotheg. However, jus 2
individual utilization of existing re@edles anq resourcei
ineffective, current efforts to coordinate the%r usehgmg g
institutions have also fallen prey to ghortcomlngs W éc o
seriously undermine their joipt gffectlveness. In gr erderstand
truly change this situation, it is necessary to fulf% ug'vel
those obstacles which presently plnder effor;s to effecti ceg o
combine the most appropriate avallable.remedles and resour
deal with a particular white~collar crime problem.

To begin with, the basis for any coordinated ef?orﬁ between
criminal justice agencies, regulatory bodles,.and private en
industry must rest upon the free exchange of 1nformat10ne?n g
these institutions with regarq to matters of mutgal cinc r Qhen
This exchange of information is of even greater impor anctin .
one considers the relative absence of prompt victim iegor g
white-collar crime offenses. Certalply similar kpow e %g N
regarding the nature and scope_of wplte-cqllar crime activ tg bZ
all involved institutions is vital if optimal use is EOInghis
made of existing remedies and resources. Unfortunate {, s .
open and free exchange of information does not appear to 2
reality in exigting efforts to combat the type of crimina
activity in guestion.

atment of the problem of illegal haza;dous.waste
dispozgi in New Jerseypis demonstrative of thls.p01nt.. In 1977,
there were 15,000 manufacturers who were producing §§§%c
chemical waste in New Jersey. Of this total, 1.2 bi ion ted of
gallons were liquid chemical waste agd 350,000 tons ci?SISAeenc
toxic sludge. The United States Environmental Protec J_.ont gic Yy
has estimated that perhaps as much as 90 percent of.thls 2:11
material was not disposed of in a legitimate or environmen y

sound manner.
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Despite the magnitude of this problem and its rather
obvious criminal overtones, neither industry officials nor those
responsible for regulating the industry reported the possible
widespread criminality to the State Division of Criminal
Justice. 1Indeed, the Division of Criminal Justice only became
involved in the investigation of this activity through
information received from a municipal fire department. As a
result of ips investigation, the Division of Criminal Justice

the State Department of Environmental Protection (DEP) was
advised of the Preliminary findings of Criminal Justice's
investigation, there emerged a very serious difference in
Perception of the problem between the requlators and the
criminal law enforcement community. The DEP explained that the
Problem was one of temporary duration, caused by the closing of
the state's largest chemical landfill site which until 1975
accepted toxic chemical waste. When it was closed by order of
DEP, it was thought that the recycling industry, that is, that
part of the industry which has developed the technology to
legitimately dispose of toxic chemical waste by breaking it
down, incinerating it, etc., was too young to provide a total
outlet for all the generators. As a result, a black market of
illegal haulers developed. These haulers ostensibly would
receive chemical wastes and deliver them to a proper disposal
site, but in fact, had no such site and were dumping the
chemicals illegally.

The DEP was attempting to solve the problem by encouraging
the development of the disposal industry. This was primarily
accomplished by establishing liberal licensing and inspection
standards, thereby giving new recycling companies opportunities
to set themselves up in business. The Division of Criminal
Justice was asked to focus its resources on illegal haulers to
reduce competition from that Source. It was thought that once
licensed facilities began to develop the capacity to deal with
the tremendous volume of chemicals being generated, the problems
would be relieved. The Division accepted this analysis and so
began independently investigating only the illegal haulers.

During the course of its investigation of the transporters
of toxic waste, questions were raised as to the DEP's appraisal
of the situation. The Division of Criminal Justice
Surveillances uncovered several lizensed waste disposal
facilities which instead of pProper.y disposing of wastae
materials were systematically and illegally disposing of them.
This added a whole new dimension to the problem. 1In addition to
the increased complexity of investigating the recycling level of
the industry, the support and protection afforded to licensed
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companies by the agency charged with their regulat%on undermined
the impact of criminal law enforcement as.a_mechanlsm for
controlling behavior. DEP viewed the Division's gfforts as an
intrusion into an area in which DEP by reason of its regula?ory
responsibilities and technical resources had primary authority
to establish enforcement policy. As disagreement regarding .
factual perceptions continued, distrust and.per§onal antagonism
deepened the dispute until developing an object%ve, consistent
understanding of conditions in the toxic waste industry became
secondary to a bureaucratic power struggle.

In analyzing the difficulties that are illgst;ated by the
example of toxic waste disposal in New Jersey, it is c}ear that
part of the problem was caused by conflicting institutional
motivations, priorities, and goals. These facto;s le§ to
development of a factual perception consistent with the policies
which each institution had predetermined for itself.

There were, of course, other factors which created further
strains on the relationship between the regulatory and law
enforcement agencies which must also be recogniged. Part of the
problem can be quite easily explained_as Parochlal'oy
jurisdictional pride within each instlyutlon. Add%t%onally each
agency was apprehensive of having its internal policies shaped
by others.

The regulatory agency, having decided that the ultimate
solution to the toxic waste problem was the rapid development of
the recycling industry, tended to overlqog signs tba? the
industry was becoming corrupt. The Division of gr}m%nal -
Justice, on the other hand, which had no responsibility tg-flnd
a solution to the toxic waste problem but which measured its
success in terms of criminal prosecution, suspected that the
industry as a whole was dishonest and should not be trusted.

In general, a perception on the part of regu}atory agencies
that criminal justice institutions will be inflex%ble in their
insistence upon prosecution whenever they bgcome %nvolved,
notwithstanding that overriding policy consideration, suggests
other remedies will increase the former's reluctance to share
information. This failure to share information regders
coordinated action impossible, and governmental units are thug
compelled to rely on the limited resources and remedies to which
each has access.

Also to be considered in the context of problems in .
coordination and information exchange are the roles of business,
private industry, and government programs. In many cases
evidence of white-collar criminal activity will first be _
apparent to those actually engaged in the business or program in
which the illegal activity occurs. Therefore, a CfUCla% link in
the passage of information to a law enforcement agency is the
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business or program closest to the criminal conduct. Here
again, apart from those who are simply acting to conceal their

own' illegal activity, diverse institutional goals often militate
against an open sharing of information.

Private industry, for the most part, being profit-oriented,
may only be interested in eliminating the cause of lost profits
and it may be perfectly satisfied with financial recoupment or
the termination of an employee deemed responsible. A company
may decide against involving regulatory or law enforcement
agencies in white-collar crime matters out of concern for
adverse publicity. Private enterprise may also be reluctant to
expose company executives to civil liability. Industry decision
makers, heir to at least the same moral ambivalence described
earlier, may view economic crime as a technical violation of
law, but not as an offense for which someone should be
punished. Even in cases where private industry might be
inclined to pursue formal remedies, its perception of the
potential delays and procedural difficulties involved in such a
process might very well dissuade it from doing so. It may feel
that the time consumed, the accompanying drain on managerial
resources, and the sanctions most likely to be invoked, even if
the process were successful, make cooperation with enforcement
agencies simply not worth the effort.

Government program agencies have other traditions and goals
which may affect their willingness to engage cooperatively with
enforcement agencies in dealing with white-collar criminal
activity. The law enforcement agency is primarily involved in
ferreting out fraud and criminal conduct, and is ordinarily
interested simply in whether an illegal act has occurred. The
program agency, by contrast, is generally concerned with
providing prompt assistance either directly to the ultimate
recipient (as in welfare relief), or channeling it through a
provider (as in Medicaid funding). Given this disposition, the
good faith of the recipient or provider is likely to be assumed
by the program agency. In this setting, program administrators
will generally accept certain levels of fraud as inevitable.

The tendency to overlook problems increases as an agency becomes
more deeply involved in the development and operation of
projects which it funds along with private individuals and
businesses. Personal relationships between agency personnel and
regulated entities are established and the agency tends to
measure its own success or failure in terms of the success of
its projects. 1In New Jersey an agency created to provide
mortgage money for the construction of low and middle income
housing was discovered after 10 years of operation to have been
victimized by flagrant fraud schemes committed by individuals
who had developed intimate working relationships with many
agency personnel. Those relationships, although not necessarily
corrupt, made it impossible for the agency to recognize and
respond te indicia of fraud even though adequate auditing and
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inspection procedures were in place. The response of thg
program agency when confronted with the fraud.was.defen51ve and
it was reluctant to cooperate with the investigating agency.

Even when there is a free exchange of information between
agencies, disagreement may nevertheless surface as a result of
incompatible standards by which those facts are lntergreted. In
weighing and interpreting facts, the entire range of interests,
goals, and motives of the institution come 1gto play'most
heavily. Again, the toxic waste example is 1n§t§uct1ve: The
basic judgment upon which an institution's decision to invoke
its remsdies must rest is whether institutional values have been
offended by the conduct under review. Put anot@er way, if the
DEP remains convinced that a recycling company 1s 51ncegely
attempting to reach the agency's goal of legitimate'tox1c waste
disposal, present violations may be tolergted. It is the '
perception of the character of the recycling company not simply
the objective facts which will influence the DEP's enfgrcement
attitude. The Division of Criminal Justice, howeve;, is
influenced less by the long-term view of the potential ro}e of
the subject of investigation in the industry and more by its
present behavior.

At the point where factual disagreement hgs been resolvgd
and institutional perceptions have been reconciled, Fhere still
remains a final impediment to coordination. The ultimate
selection of an enforcement strategy will be influgnced by a
variety of Ffactors ranging from bureaugratic self-interest to
competing social policy. The most obvious form of self-interest
is public credit for enforcement activity. Strong pressure can
be generated within an agency to overlook a remedy gvgllable to
another agency which will receive the pgbllc recognition for
having attacked the problem. More difficult, hoyever,-are
situations in which genuine public interest considerations are
difficult to balance. There is no obvious answer to Whether a
covert investigation of ongoing illegal toxic waste disposal
should give way to immediate administrative action to prevent
further contamination of the environment.

What appears clear is that at every step in the enfor?ement
and regulatory process, problems unique to white-collar crime
and the institutions attempting to address them have resulted in
an uneven and inconsistent containment effort. Any proposal to
upgrade the response to this problem, which does not tgkg these
conditions into account, will continue to be of only limited
effectiveness. A mechanism must be found to narrow differences
in factual awareness, factual interpretation, and policy '
objectives among institutions involved in white-collay crime
control. In so doing we will begin to attack such problems on
the basis of clearly defined and generally accepted moral
values, to identify illicit conduct at the earllest'p0551ble
moment, and maximize the effectiveness of our remedies.
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D. Development of a Strategy for the Employment of
White-Collar Crime Remedies

The ideal system of white-collar crime control calls for
institutional agreement regarding the free flow of information
between responsible agencies, creation of joint priorities, and
the rational employment of the most effective combination of.
available remedies. There is no way to achieve this goal,
however, absent a certain degree of self-sacrifice and
inconvenience to each participating institution and a means of
setting goals which cuts across institutional boundaries.

As already noted, there presently exists an impressive
array of resources and sanctions within the system. Although
not utilized to their fullest potential when operating
individually and in isolation, the prospect of their combined
and collective deployment is encouraging. For instance, opening
up channels of communication between the regulating agency
uniquely positioned to detect offensive behavior initially and
the agency empowered to prosecute criminal violations will £ill
extant information gaps and avoid the overlap and duplication of
effort inherent in a multi-jurisdictional system. Not only is
time and energy conserved when counter-productive simultaneous
investigations into the same behavior are harmonized, but the
gquality of the overall investigative effort, and hence the
prospect of detection and application of the appropriate
sanction, is greatly enhanced. The necessary specialization and
expert knowledge of the regulating entity may very well be
supplemented by the criminal justice agency in analyzing
intelligence data and conducting background investigations or
screening of employees. In this manner, the various
institutional actors may function to limit their own

vulnerabilities and vastly improve the overall investigative
effort.

Coordination of resources and information will also provide
a mechanism by which to identify patterns of fraud as well as
operational and policy issues which must be resolved. Most
sophisticated fraud .chemes are designed to defeat the auditing
techniques employed oy regulatory agencies and public accounting
firms. 1Intensive law enforcement investigation will generally
penetrate such a scheme, but requires a heavy concentration of
resources. Therefore, the problem for law enforcement becomes
one of selectivity based upon a projected likelihood of success
and a sense of priority. Non-~law enforcement public and private
institutions, however, possess the factual information and
experience to identify high priority matters where there exists
an adequate factual threshold for intensive investigation.

Collective decision-making and evaluation as t¢ how a

particular white-collar crime problem can best be handled allow
for the most efficient and effective allocation of resources
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already overburdened institutions. They also.lnsure
:ggggsthzases failing into jurisdictional crac$s« For instance,
efforts to isolate and prioritize the most se;lous.and visible
white-collar criminals for selective prosecution ylll greatly
relieve a c¢riminal justice system already ill-equipped to handle
its ever-increasing case load. It may be determined for a
variety of reasons that other cases can pe handled more .
effectively through the prophylactic actions of a non-crimina
remedy. Still others may deserve'mgtual interest and
accordingly will be treated on a joint basis.

Furthermore, close cooperation serves to e?fect a more
forceful and imaginative sanctioning pol%cy. With sugh a broad
range of remedies available to com?at Whlte~collar.cr1me,
reliance can be placed upon a combination of sanctions )
selectively calculated to limit its.spread. For example, the
civil and criminal enforcement sections of a state'A?torney .
General's office can work together to present a unified solution
to a particular problem. Certain 51tuat%ons, such.as those1
involving violations of consumer protection or environmenta
statutes, may call for the civil brangh.to initiate an gctlzg
for the purpose of obtaining a restraining order and 1n3uncklog
and subsequently for the criminal egforcement agency to seek a
indictment after the unlawful practlges have been stoppeq.

Here, the system operates at its optimal level of effecylvengss
by combining both the additional deterrence that.penalt%ei zh .
incarceration provide and the emergent and_remgdlal relie . ih
equity secures. 1In other instances, remedies in addition ? : e
criminal sanction which flow from cgnV1ct%on by operation o aw
may be concurrently invoked to attain maximum dgterrent effect.
An example is the interdict proyis1og of an antitrust statute ]
whereby a person convicted of violating tpe criminal portion oh
the act is barred from conducting any business thereafte; in the
state. Where non-criminal sanctions are not §elf—execut1ng,
other enforcement mechanisms may be agt%vely %mple@enteq and
exploited. Ethic¢s committees and.anlnlstraylvg llcens1ngh
boards, upon notification of a criminal conviction, have the
ability to eliminate the violator from the.marketplace, a L
potentially more serious threat to the bu51pess ?r professiona
violator than all but the most severe sanctions imposed by the
criminal process.

formiala for achieving this type of coordinated and _
coopefgiive activity and the benefits which flow therefrom W1l}
vary with the nature of the particulgr problgm prgsented.c It és
readily apparent that the dissimi}aglty of situations presente
by white-collar crime generally militates against an
across—-the-board consistency in approach. Any broaq-based
strategy for its containment must ngcesgarlly tgke_lnto_account
the ‘'wide range of offenses and ipstltutlonal relatlonshlgs.
implicit in this variety of criminal and enforcgmegt agt1v1?y.
Where a business may in some instances be the victim, in others
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the violator, and where a government official may on one day be
the regulator, and on another the target of an investigation,

permanent relationships for white-collar crime control are hardg
to maintain.

Economic forces which give rise to illicit conduct should
also influence the appropriate type of institutional response.
Illustrative is the situation that pPrevailed until recently in
New Jersey's alcoholic beverage industry. By virtue of a rigid
system of control imposed by the Alcoholic Beverage Control
Commission, liquor wholesalers could only sell their products to
retailers pursuant to fixed prices. The purpose of this
regulatory scheme was to reduce price competition, maintain
artificially high prices, and thereby discourage alcohol
consumption. The practice which developed, however, was quite
different. Because the system of requlation would not allow for
open-price competition, market conditions resulted in widespread
illegal activity within the industry. Wholesalers desirous of
obtaining business from the large retail concerns covertly
competed among themselves by offering kickbacks of a portion of
the purchase price to those concerns. Periodically these
practices were exposed and heavy fines imposed, yet they
continued. The solution was to relax regulatory control which
no longer served a useful public policy and thereby relieve the
pressures on the industry to engage in this type of illegal
activity. Once derequlation occurred, competition which had

previously taken an illicit form was transformed into legitimate
economic behavior.

The variety of institutional actors charged with the
responsibility for white~collar crime control further compounds
the analysis. Government administrative agencies, alone, run
the gamut from completely regulatory to competitive with private
business. Differences in the internal dynamics of these
entities should influence the nature of the relationship which
can be maintained with other agencies. For example, law
enforcement authorities should strive for close, personal
contact- with those administrative agencies that are solely
regulatory in nature or those providing either direct or
indirect assistance to the ultimate beneficiary. Such contacts
break down institutional competition. On the other hand, it may
be advisable for law enforcement agencies to establish a more
distant relationship with government agencies which are involved
in the development of funding applications, opting instead to
maintain direct contact with agency supervisory boards and
oversight committees. Such a policy recognizes that an agency
of the latter type will be subject to overriding self interest

in the success of its projects which will inevitably disrupt any
close dealings with law enforcement.

Another way to analyze the impediments to full cooperation
between institutions is in terms of whether they derive from
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differences in the perception of facts; divergent
interpretations of and standards applied to the facts once
mutually understocd; or disagreement as to the appropriate
sanction for commonly characterized behavior. Where the first
variety of problem is found, it is essential to establish
information networks to assure a full and shared collection of
data and facts. This can be accomplished in large part through
regular meetings among specially designated agency
representatives during which time information is exchanged and
measures are taken to exhaust all possible avenues of fact
gathering. Arrangements can be made, for instance, to share
computer time and resources for the analysis of data. 1In
addition, valuable input can be routinely provided by the
appropriate administrative agency through its compliance
reporting function, by the criminal justice authority through
its network of informants and intelligence practices, and by the
private sector through annual corporate internal audits and
industry-wide investigative and education programs.

Once such a data collection system has been established,
techniques for identifying and investigating suspect activities
can be analyzed and implemented. In certain situations, the
agency primarily responsible for ferreting out and dealing with
a white~collar offense can draw upon the collective experience
and expertise of other institutions to augment its traditional
law enforcement activities. Where this may not be possible,
active recruitment of trained auditors, accountants, and other
specialized personnel will be necessary. In cases of mutual
responsibility, multi-agency investigatory teams staffed by
gqualified technical and investigative personnel can be formed.
In most instances involving complex and voluminous documentary
evidence, the success of the investigatory effort entails
coordinated and effective teamwork, even if only in the form of
increased back-up and support activities.

Where the impediment to cooperation arises from
inconsistent interpretation of facts by the institutions
involved, the problem must be attacked by mutually defining
goals and standards by which factual information is analyzed and
judged. The means by which this end is achieved are necessarily
intangible. As in those cases plagued by differences in fact
perception, problems arising out of factual analysis require
close and direct interagency relationships; only here, there
must be higher-~level contact among the concerned institutions.
Regular and frequent consultation and communication can be
maintained through creation of a formal committee under the
guidance of a high-level executive and comprised of senior-level
representatives from appropriate government agencies as well as
the business sector. This committee would be responsible for
identifying patterns of fraud, corruption, waste, and other
forms of system abuse, enunciating clear policy and operational
guidelines and shaping priorities.
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_ The solution to the problem arisin out of !
toxic wa§te enforcement efforts presentg a protogsgngészgcﬁ a
Ccooperative endeavor. The New Jersey Inter-Agency Hazardous
Waste Task'Force was created after exhaustive individual efforts
groved fut}lg. The Tgsk Force is composed of representatives
Aigm the c¢ivil a?d crlminal justice divisions in the State
oL ogze{ General's Office, ?he United States Attorney's Office,
S;e ate Department of Fnvironmental Protection, and the United

ates Environmental Protection Agency (EPA). Other agencies
such as the New Jersey State Police, which provides air ’
suryelllance.and disaster expertise, and the Office of.the
Mfdlcgl Examiner, which analyzes samples of chemical wastes, are
also 1nv91ved. Its stated objectives are the free exchange’of
1n§orma§10n among the agencies involved, the joint setting of
Priorities, and the selection of appropriate remedies to deal
with the problems as defined by the Task Force.

. Each of the units that comprise the Task Force functi
énterrelate through a series of operating procedures estaéggsﬁgg
Y t@e Task Force. Since the Task Force representatives
rﬁallzed tbat comyunication was the key to a successful program
where multiple units are geographically separated with different
functlops and operating under a variety of statutes
regulations, and administrative procedures, it also’became
apparent that a regular monthly meeting was needed where
responsible membgrs of each unit would have an opportunity to
present an overview of the investigations being conducted by
thelg units and the anticipated results. At this monthly
meeting, thg Tagk Force identifies problem areas for intensified
cogcern of its investigative personnel. A determination is then
mg e as to the proper remedy to pursue, whether it be
a mlnlstra?lve, c1v%l or criminal. Additionally, the Task Force
1s responsible fgr identifying procedural problems within the
regulatory agencies which are highlighted by its investigations.

Tpig monthly forum serves as a means of reduci

probability of duplicative efforts or interfereng:lggoﬁgethe
ggmger groups. It algo p;ovides an opportunity for one agency
Lo ransfer an lnvestigation or case pending prosecution to some

er agency that is in a better position to obtain the desired
results. For example, if it is determined that the evidence
gangot_bg used fgr a criminal proceeding due to legal
%nflrmltles, or if a critical environmental problem requires
1mmed;a?e action, then the case may be referred by the Division
of Criminal Justice to the Department of Environmental

Protection and the Division of La : ‘s
administrative action. W for the appropriate civil or

In the case of an environmental dis i
) : ; : aster such as Chemic
ngtrol'Corporatlon in Elizabeth, New Jersey, where the DEP 325
gllempilng to remove 60,090 drums of hazardous chemical waste
lilegally stored at the site, the Divisions of Law and Criminal
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Justice were pursuing violations of state laws and federal
agencies, such as Alcohol, Tobacco, and Firearms, and the
Federal Bureau of Investigation were pursuing federal violations
along with the United States Attorney. It was only because of
the established lines of communication that serious interference
among these investigations was averted.

The process of consensus-building, however, entails a
certain accommodation to the needs and interests of
participating institutions, a realistic recognition of their
relative strengths and deficiencies, and an adjustment of
traditional roles. 1In dealing with a regulatory agency, the
criminal justice agency may have to relax its opposition to
including outside agencies in its investigations and consider
permitting administrative action to begin before its criminal
case is concluded. Likewise, the administrative agency must
recognize the needs of law enforcement in entering a case early,
develop a rewards system for agency personnel to encourage
cooperation with criminal law enforcement, and recognize the
experience of criminal investigators as a primary resource in
developing internal program controls. Government agencies must
recognize the disincentives in private institutions to cooperate
with government and work toward overcoming them. Such simple
measures as consciously avoiding inconveniencing employees of a
business during an investigation will in the long run tend to
break down the barriers to cooperation between enforcement
agencies and the private sector.

All involved institutions should be made to feel integrally
responsible for a broad social program of substantive control,
regardless of the respective roles each may play in any given
instance. Simply put, credit for success must be shared.
Regulatory agency personnel who tediously comb through business
records, financial statements, and similar documentation for
evidence of unlawful economic activity should be considered
full-fledged members of the prosecutorial team which ultimately
secures the conviction. Likewise, the use of private sanctions
by corporations, business, and professional associations should
be encouraged and publicized by law enforcement authorities as a
necessary component in a larger network of social control.

Basically, the approach just outlined also applies where
disagreement focuses on the balancing of fundamental social
policies among institutions rather than differences in the
perception or interpretation of facts. Practically speaking,
however, there can be no effective resolution of such basic
difference without the active intervention of the highest level
of decision-making. Such sensitive and crucial issues require
bypassing department operational levels and dealing directly
with the ultimate policy makers. Thus, the forum for the airing
of these differences could take the form of a gubernatorially
appointed advisory commission, council, or other cooperative
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structgre comprised of the heads of all concerned institutions
or.thelr.high—level designees. Representing diverse public and
private interests, this body can provide an organizational
arrangement that will expedite the coordination of agencies and
groups that have previously acted independently and often at
cross-purposes in the formulation and carrying out of
sanctioning policy. By drawing from the collective knowledge
and experience of its membership, such an advisory committee
would be in a unique position to provide meaningful guidance as
well as specific recommendations to the Governor, Attorney
General, or Legislature.

An example of such an endeavor is provided by the New
Jersey Governor's Arson Task Force. Preliminary study of New
Jersey's arson problem revealed a wide variety of institutions,
each becoming more active in arson control from its own limited
Qerspective. Police, fire officials, prosecutors, banking
1nst1§utions, insurance companies, and numerous regulatory
agencies were all beginning to formulate more aggressive
anti-arson policies independent of one another. Analysis of
these_efforts reflected that they were often duplicative and
sometimes even in conflict. Attempts to resolve these
§1ffgrences in approach were futile because the various
institutions were rigidly pursuing policies consistent with
their own limited charters.

Finally, a task force consisting of high-level
representatives from these institutions and agencies was created
for the purpose of rectifying the situation and the results were
extremely positive. The conflicting policies that had been
formula@ed were easily identified by the group and within a
short time were integrated into a uniform statewide strategy for
arson prevention and control. The process of blending the
unavoidable pursuit of alternative arson remedies into one
statewide strategy was so well received that plans to
institutionalize the Arson Task Force are now underway.

In another instance, as part of the sclution to New
Jersey's toxic waste disposal problem, the Governor created the
Hazardous Waste Advisory Commission consisting of leaders in
1pdustry, academia, environment, and government. This
high-level committee has been charged with the regsponsibility to
recommend long-term solutions which take into account the
technological complexity and economic risks inherent in the
waste disposal industry as well as the environmental concerns
and control mechanisms required to prevent the corruption which
presently exists in that industry.

Qlthough the restructuring of institutional relationships
described above requires additional energy and commitment, there
are growing indications that the time is right for such
efforts. In the first place, public awareness of both the
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pervasiveness and damaging effect of white-collar crime appears
to be building. As a result of the inflationary pressures of
the seventies, the fiscal troubles of government, and the rapid
depletion of essential energy resources, there is a growing
realization of the economic impact of white-collar crime.

Higher levels of education and sophistication in society explain
the presence today of a consumer movement more vocal in its
demands, determined in its expectations and persistent in its
objectives than ever before.

Aggressive investigative reporting by the communications
media also has contributed immeasurably to the public perception
of the problem. Recent exposures in the news of such crimes as
environmental pollution and frauds by nursing home
administrators emphasize the seriousness of the resultant social
and physical harm. In New Jersey, for instance, the news media
waged a large~scale campaign targeting the toxic waste disposal
industry. By stressing the hazardous consequences of rampant
illegal and indiscriminate dumping of toxic chemicals in the
state, this series of articles was responsible for stimulating
governmental concern that agencies operating independent of one
another were ineffective and spurred the development of
cooperative governmental action.

The strength of the public's concern has spawned calls upon
civil and criminal enforcement agencies as well as the courts
for prompt and vigorous enforcement of the laws governing
economic activity and more stringent punishment for white-collar
offenders. Legislators have responded by enacting statutes
extending criminal accountability to the corporate entity on the
basis of strict liability and to individual officers on the
theory of vicarious liability for the negligent acts or
omissions by subordinate employees. These events, in turn, will
hopefully facilitate private executive consciousness-raising as
to the public considerations implicated by corporate policies.
Indeed, private businesses have already responded by augmenting
internal security forces, mounting investigative and educational
programs designed to ferret out and control fraud within the
corporation, and initiating complaint-handling mechanisms to
deal with consumer grievances. Increased societal pressure will
agssure that these measures will continue and that additional
ones are undertaken.

However, we remain convinced that concerted effort is the
key to any major future success in white-collar crime
containment. Strategic planning must take place immediately to
fully exploit present public interest and support. We must
carefully evaluate our alternatives. For example, RICO statutes
may be counter-productive if they broaden law enforcement
remedies and thereby discourage interagency cooperation. With
such planning, much can be accomplished in the immediate future
without massive new resources and complex legislative reforms.

Y

VIII. ON A RESEARCH AND ACTION AGENDA IN REGARD
TO WHITE-COLLAR CRIME

_ . Gilbert Geis
University of California at Irvine

The fundamental focus of this two-day colloqui
on the generation of information and ideag regirgi;gmsﬁiiagi:n
st;ategles for further work on the subject of white-collar
ggémi. The papers tha? were presented offered a number of ideas
frugtfoze or another klnd_of approach that was deemed apt to be
fru ubi Generally! their authors concentrated on a segment of
bettprob em and detailed me?hods by which that portion might
> er be addressed; they pinpointed gaps that exist in our
nowledge and told how such gaps might be filled. My
asglgnment, as I un@erstand it, is to attempt to step back a bit
and to try to coqrdlnate and to extend the bounds of the papers
gg well.as to build upon elements of the free-wheeling '
iscussions that took place after each of the presentations.

. Unlike persons concerned with more traditio

crime, scholars_and practitioners working on thengiogigzz gg
whlte-col}ar crime happily avoid at least one matter of moral
Eir;qrbatlop: they do_not need to deal with accusations that

£ eir work is but a thin camouflage of an unappetizing effort to
eep the depr%ved in their downtrodden condition, or that it is

part of a racist scheme to define as mere burglars and muggers

persons who truly are political offenders. There was complete

agregmgnt——and perhaps this itself ought to arouse

suspicion--that white-collar crime is bad, even evil, and that

those seeking to understand and to i ;
worthy cause. combat it are enrolled in a

This, indeed, may be the best that can be said

mutual undertaking during the colloquium. The subjegi S:iter
itself, as the speakers consistently attested, is inordinately
gomplgx! its roots beyond altogether clear comprehension, its
definition in great dispute. Indeed, efforts to pin down the
issues associated with white-collar crime seem at times much
élke.tpose of Stephgn Leacock's fabled horseman who was noted to
e riding off frantically toward all four points of the compass.

A. The Primary Postulation

It seems to me that one issue above all o
prgcedence in rggard to research and action bezgigg E;&is
white-~collar crime. That issue will be employed to inform the
largest part of the present paper and the suggestioné that are
offered. It has to do with the public definition of
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white-collar crime and the attitudes that are manifested toward

: ] racial inj ice : ) ! .
the phenomena that constitute such crime. By this, I do not 1 injustice, street crime, poverty, women's rights, and a

mean what the public thinks about diverse aspects of | ] gfﬂgzragﬁegfggﬁ 1s§ue§ tha? came to b? defined as demanding
white-collar crime; that is, whether it regards offenses : problems had been aro fective resolution. But each of these
producing certain kinds of harms as seriously as it regards (and in some con ground for a long time, and each was no worse
so-called street crimes which bring about equivalent degrees of ! earlier peri gegar S was much more benign) than it had been in
injury. That issue is a very important one,l and work | rhetoricpcolo Si None "cried out" for attention, despite the
directed toward its further resolution has been outlined in some | concerns & Qmon y employed by those who demand that their
detail during our deliberations. For me, the implicit policy ake precedence over matters others deem more important.
question underlying such research hnlds the key ingredient for Most'of the i \
the direction of matters concerned with white-collar crime. The : forefront if the issues likely would not have come io ‘the
issue, briefly put, is this: How do we best produce a social ‘ wrong need;n eg Ja not coptaln some element of merit, some
and political atmosphere in which the matter of white-collar L their a ealgtretgess§ that is, if the fundamental logic of
crime is regarded as of high importance? | desi dpp o e minds and hgarts of the constituency they
: ’ t'Slre' to create was not relatively persuasive. At the same

Unless such a state of mind comes to prevail, white-collar ' 1 aém:ﬁelt 1s obvious that they sought the advantage of one group
crime is apt to be neglected as a matter of paramount concern, o rearranezgzgie oflgnother! usually on the ground that such a
regardless of its inherent traits. On the other hand; if the : hand ngme o matters have cobgichieve fairness. On the other
public and the authorities come to see white-collar crime as a that’laterr'ug matters have come to command public attention
subject in urgent need of attention and remediation, then funds ill-consid Judg@ent declared to be mindless or at least
and personnel will be made available to carry out the kinds of ~ o campai nlferethln terms of the achieved results. The successful
work suggested during the colloquium in other contexts such as is g Sime c prghlbltlon of the sale of alcoholic beverages . &,
it. The issue is one that Becker has labeled as "moral ! prime example. - T
entrepreneurship."+ By this he means that situations are . )
takenpup by cergain grgups who, on the basis of one or several \ ] In this regard, a first order of business must be to

of a very wide range of considerations, are able to convince Sﬁgggfggl§2?t proposed solutions to problems said to emerge from
others, particuéarly others who c:n ixert social suasion, that ) they were eariié?e wééislggxe gglggﬁrég argfgter congition than

i is i . . == . e arqgu i : i
what they are advocating is importan g?ege are, for 1ns§ance, thoée who beliéve that tgea"h:rgzzgﬁg" :

At times, evils call attentign to themselves in a somewhat heav;S;gggit?g:rggéggiebgnggvirnmental reQUlaFions that carry

spontaneous manner. This is particularly true, of course, if ] beneficial results.? rhy pa-ance more undesirable than
they come to be associated with a notoriously dramatic incident, should be incentivés fore{hEQSlSt' §°r instance, that there
such as a coal @ine catastrophe, a thalidgmide'scandal, a occupational safety records rgihsucthas sgtlsfactory
blatant and easily-understood antitrust violation, or a sentences for violations. And tﬁ;y ainuglﬁgstoihprlson
situation 1nvo}v1ngzln§ants, widows, or othgr stereotypic, marginal degree of protection that thegre lat' e cost of the
sympathy-arousing victims. But a more s¢n31ble path, and workers against such iffy things as work fu a %ons afford
perhaps in the long run a more satisfactory one, is to have 9 rxplace "caused" cancer

; l can ; sas g . ;
dedicated persons embark upon an impassigned crusade in behalf planggozg Ziog: :gdféﬁggily ErOhlbltlve that it will force
of this or that reform. Such a crusade is most apt to encounter work. Simil kind a arge number o? employees out of
success (at least so I would like to believe), if it possesses v i other kinds o?rwhigefcgflObjec?lons are raised against many
intrinsic worth and is well-fortified by impregnable persuasive g ar crime enforcement strategies,

evidence. And it is toward the establishment of such conditions
in regard to white-collar crime that the present blueprint is
directed.

Resolutions of issues such as the foregqoing sh .
very high prior@ty on the agenda of researcg regaid?géd assume &
;g;§§~cqllar crime. Part of the effort ought to include L
. et it be noted, to carry the point « bit further, that 5y Lan the amiscs of paver ther Slinees oF attempts to control
life is replete w1§h indecencies and injustices. For diverse E crime. I have always believed that lse. o oy ce-collar
reasons, some are ignored, some downplayed, while others come to ; to go forward without a sum of ng legislated program ought
arouse enormous indignation and enterprise directed toward their : independent group that is ,Of money Dbelng appropriated for an
amelioration. The concentration of resources and attention on | the career of the new pro s ahlong—term mandate to follow
highlighted issues often serves to lessen the ills associated SR program. ~The report of this group ought

. . to go back to thos i 3 ,
with them. 1In recent times, we have seen a federal focus on its members may, ig 222e2:§;3fda;gn§r{hz?§ ngg?§§§°?§2a§° ;ggt /
4
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so that they may come to learn in what ways their earlier views
proved to be amiss. Presumably they will make use of such
information as a basis for their subsequent decisions.

B. Documenting Developments

That the matter of white-collar crime has during.tbe past
five years assumed considerable importance on the political and
social scene in the United States should not be taken as a true
testament to the growing seriousness of the problems that the
term embraces. Some things--such as crimes associated with the
profusion of nuclear materials6--could not have occurged
earlier, since the technology was not at hand. 1In this sense,
more white-collar crime merely reflects additional technolggy
and more complicated life patterns. 1Indeed, it is not unl%kely
that there is less of the serious kinds of white-collar crime
today than there was in earlier times—--or, at least, less of the
kinds of offenses that could have been committed then and can be
carried out now, such as bribery and antitrust violations. And
certainly most of the phenomena that constitute the category of
white-collar crime have by and large been with us in some form
as far back as memory and arcitives extend.

Nor is it likely that the emergent concern with .
white-collar crime is a function of burgeoning amounts of sccial
science and legal research directed to the subject. ?he reverse
is more likely true; that as the subject assumed pgbllc and
political importance, scholars turned their attention more pften
to it. Why white-collar crime came forth as a major issue is a
matter of considerable importance, because understanding the
dynamics of the situation offers an oppportunity to continue to
fuel the flame, presuming, of course, that the question of
white~collar crime is reasonably deemed to be one that needs and
will benefit from increased attention.

It is, perhaps, worth a moment to pin down a few of the )
signposts that signify the recent movement of whl?e-collar crime
into the limelight as an issue of importance. This conference
itself certainly is one item of evidence documenting the trend.
No such meeting ever had been held until a fey years ago,
despite the introduction of the concept of white-collar crime
into_the social scientific literature almost four decades
ago.?7 1In the past 18 months, there have been colloguia
dedicated specifically to white-collar crime at the Temple Law
School,8 at the State University College of New York,

Potsdam,d at the Battelle Human Affairs Research Center,
Seattle,l0 and in Glen Cove, New_ York, under the sponsorship
of Peat, Marwick, Mitchell & Co.ll Simultaneously, sessions
having to do with white~collar crime are now routinely
incorporated into the programs of meetings of scholarly
associations of sociologists, criminologists, and persons
interested in issues of law and society. The 1980 national
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conferences of the Law and Society Association, held in Madison,
Wisconsin, the American Sociological Association in New York
City, and the American Society of Criminology in San Francisco
all included such panels. Two of the twelve sessions during the
February 1981 meeting of the Western Society of Criminology in
San Diego were devoted to white-collar crime, one under the
heading of "Corporate Crime," and the other as "Government
Crime." White-collar crime, under the generic heading of "abuse
of power," in 1980 at Caracas was for the first time a major
agenda item at a United Nations' Congress on criminology. The
subject also had ccme to the fore in the work of the Council of
Europe, headquartered in Strasbourg in France.

In the U.S. Congress, hearings on white-~collar crime
currently are underway in the Subcommittee of Crime of the House
Committee on the Judiciary.l2 At the same time, academic
writing on the subject has grown at almost a geometric rate:
the bibliography at the end of this volume provides some
indication of the large amount of material relating to
white-collar crime that recently has been published.

Perhaps the surest sign of this development has been the
decision by authorities at the Federal Bureau of Investigation
to downgrade the Bureau's efforts toward the solution of
offenses such as bank robbery in order to concentrate more
intensively on a spectrum of frauds, corruption, and violations
of federal statutes that largely are designed to control the
behavior of members of what are said to be the more
"respectable" elements of society. The enforcement priorities
established by the Department of Justice now list as
preeminently important acts such as "crimes against the
government by public officials, including federal, state, and
local corruption" and "crimes against consumers, including
defrauding of consumers, antitrust violatiohs, energy pricing
violations, and related illegalities.®l3 1n Fiscal 1979,

21 percent of the FBI investigative resources was reported to
have been allocated to efforts to combat white-collar crime, or
organized crime, and less than 10 percent each for crimes
against the person and crimes against property.l Similarly,
the Law Enforcement Assistance Administration has assiduously
increased its attention to white-collar crime in terms of
research and action grants.

Finally, the work of Ralph Nader and his colleagues merits
special mention.l5 1t js 1ikely that Nader's campaigns
spearheaded priority reconsiderations in regard to white-collar
crime. That Nader, though he continues his muckraking with
undiminished efficiency, appears toc have less support today than
in years past may be a reflection of a short public attention
span and/or a need for new heroes and new issues. If so, this
too should be analyzed to derive lessons regarding the methods
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needed to avoid and overcome public cynicism in regard to
reformative efforts.

All told, it is patently evident that white-collar crime
has become defined in the United States--and indeed in most
western civilization countries-—as a matter of consummate
importance. How can that definition of the situation be
solidified and turned to its most productive ends?

c. Programmatic Underpinnings

There are, as I see the matter, two basic prongs on the
fork that are required to penetrate and hold fast public and
political consciousness in regard to white-collar crime. It is
to the enhancement of these dual conditions that research and
action programs ought to be directed:

1. The first has to do with convincing persons that
white-collar crime is a seriocus matter and that it is
to their advantage to do something about it. This
involves a joint appeal to conscience and to
self-interest.

2. The second has regard to the need to establish that
‘there exist reasonable potentialities for resolution
of problems of white~collar crime in a satisfying and
satisfactory manner.

People have little forebearance with irresolvable issues;
there is but slight hope for sustaining interest overlong if
persons do not-believe that there is some hope for improvement,
a hope best sustained by demonstrated evidence.

The issue of crime illustrates this point. Crime has been
with us eternally; but only in 1964 in the United States did it
surface as a paramount political issue. Both presidential
candidates that year concentrated on convincing the electorate
that they possessed the will and the expertise to protect us
from the outrages of street offenses. 1In 1966, President
Johnson appointed a Commission on Law Enforcement and
Administration of Justice to study the problem of crime and to
formulate a national approach to the matter. Subsequent
presidential elections saw opponents vying to convince the
public that they would deal with matters of crime skillfully.
In 1972, President Nixon stressed in his campaign that he now
was winning the war against crime, noting that during the first
six months of the year the crime rate increase was "only"

1 percent, lower than for any period during the previous decade.

The denouncement of crime and presidential politics is well

known. Crime continues to be a matter of great public anxiety:
in fact, it is likely that such anxiety is now at a higher point

198

than ever before in the country's histor . A

report! subtitlgd "America AfrZid," indigated iﬁgiewgzgrlggo
crime in tbe United States far outstrips the rising incidence of
crime and is slowly paralyzing society." But national
offlge-seekers.have totally abandoned the issue; it was not
mentioned by glther major presidential nominee in his acceptance
speech. Candidates were perfectly aware that federal policies
at be§t could h§ve but a marginal impact on the amount and kind
of crime occurring. But such realities did not dissuade
rhetoric. The abandonment of the issue probably is a function
of the fact tpat it seems like a no-win situation, apt to haunt
an }ncumbent_lp later years. That the abandonment of crime as a
national political issue has been accompanied by a severe
reduct;gn in the amount of federal funds allotted to research
and action is noteworthy. The moral seems clear: not only the
Significance of an issue, but also its potential resolution must
1nfor@ research and policy devoted to it., Tt is with such a
goal in mind that the present blueprint is being set forth.

It ?ollows from the foregoing observations that
ovgrarghlng'importance is to determine in regard to wﬁiizfgogiar
crime its biography both as a scholarly endeavor and as a matter
of pgbllc concern. It was noted by one of us during our
sessions that the civil rights movement, the unequal treatment
of rich and poor, and the current economic malaise afloét in our
nation (the last carrying with it a need for scapegoats) may lie
at the core of the increase in attention to white-collar crime
I can offer no better explanatory roster, if as good a one bué
I suspect that the matter is a good deal more complicated '
particularly if it is examined historically and ’
cross-culturally. We might find it worthwhile to try to
Pinpoint bo?h social conditions and personal attitudes as they
rela?e to views--and to the intensity of such views--in regard
to different foyms of white~collar crime. Do feelings about the
need fgr economic equality relate closely to indignation
regarding 1llegal forms of exploitation of others? Or are
general economic conditions better bases for predicting the
level of concern about this or that kind of white-collar crime?
Who believes what about the subject, and what do people do ané
Z??;efo ;gzzesgy they grg willing to do concerning white—céllar

? is a nee or a c i
behavior of the constituency. tearer mapping of the nature and

It would, of course, be particularly valuable to b
document longitudinally the drift of pubzic opinion on Z 3?é: £
spectrum of issues and to relate these views and their
al?eratlon to.changes in attitudes regarding white-collar
crimes. I think it would have been useful to have followed
ga?efu;ly developments in the Watergate scandal and to have
tried to ﬂetgrmine how these bore upon attitudes About
upper-class illegalities in general and how they related to the
level of confidence in politics and business thréughout the
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nation. Was it those who were the most loyal to the President
who later became the most cynical? Or did these people--and
which of them~--take refuge in explanations and rationalizations
of the kind that protect all of us from some of the blunter,
discomfiting aspects of life?

Documenting the ebb and flow of public opinion on
white~collar crime has two particularly important policy
ingredients. First, it allows a determination of how people are
feeling about different aspects of the situation as such
feelings relate to their own situation and to external events.
Second, the tapping and circulation of such views tends to
legitimize and strengthen them. That many people were indignant
about street crime led others, who had not given the problem
much thought, to themselves become indignant when the problem
was effectively called to their attention. It may be that, in
truth, it will be found that people have trouble summoning up
much indignation about most aspects of white~collar crime. If
80, this is worth knowing. It does not follow--even, or
especially, in a democracy--that the prevailing positions should
be persuasive of policy. The results only indicate (presuming
that persons who form policy believe white-~collar crime to be a
serious problem themselves) that ways must be found to persuade
others of the accuracy of contrary views. It is always easier
to do this if the nature of public opinion is thoroughly known
and appreciated.

I particularly favor institutionalizing the monitoring of
sentiments over a continuing time frame. Short-term surveys
have a tendency to make a brief impact, but their transient
nature defeats the purpose of keeping the subject and the
temperature of feelings about it continuously in the limelight.
The Census Bureau or a Gallup-type organization with an ongoing
mandate would be particularly valuable in carrying out work that
spotlights attitudes and the conditions that affect such
attitudes in regard to white-collar crime.

D. The Definitional Dilemma

I will pause but briefly to take up the much-addressed
matter of settling upon a "proper" definition of the bounds of
the realm of white-collar crime. This is a matter that had
preoccupied many persons since the birth of the concept. There
are those who argue that without precision of definition
generalizations float and lack adequate anchorage. There are
others who insist that some common sense guidelines ought to
suffice until more information is at hand to allow sophisticated
distinctions to be drawn between the diverse kinds of behavior
that are being studied as part of the work on white-collar
crime. These persons believe that there is a general
understanding of what kinds of acts clearly constitute
white~collar crime, and some acceptable fuzziness at the
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interstices. Things such as antitrust violations and Medicaid
frgud by physicians would be well within the ambit of
white-collar crime. There are other illegalities that only
argugbly can be regarded as coming inside the definitional
conflpes of the category. These would be such things as
organized schemes to cheat home owners by pretending to do roof
repairs after the customers have been gulled into believing that
their homes require such work. Cheating on applications for
fooq stamps or welfare payments by persons in the lower
soclogcqnomic strata also is not a clear contender for
classification as white-collar crime. Why such acts should (or
§hould not) be regarded as white-collar crime constitutes a
debatable matter, and the decision will go to the person who
makes the most persuasive case in terms of the utility of one or

aniFher classificatory scheme for the purpose of insight and
action.

The defin@tional task in regard to white-~collar crime is in
many ways wearisome, perhaps best left to the Miniver Cheevies
who would have been at home engaged in medieval theological
debates. What is required for the moment, I think, is taxonomy,
based upon: (1) existing law (note, for instance, the U.S.
Department of Justice's precise listing of each of the statutes
it enforces whigh it considers as falling within the category of
white-collar crime 7); (2) determinations of forms of harm;
(3).c§tegorization of the traits of offenders, especially their
pPosition in the occupational structure, as such position bears
upon.thgir illegal behavior; (4) modus operandi; and (5) types
of victims of the offenses, whether customers, competitors, the
general public, or the offender's own organization, among
others. Each of these delineations would have its particular
value, depending on the task which it is called upon to perform,

and.could form the basis for additional discussion and
refinement.

. There remains too the possibility of discarding the term
"white-collar crime"” on the ground that it is too imprecise,
even'perhaps too inflammatory. There is a tendency,
partlcu}arly outside the United States, to employ terms such as
"economic crime" and "occupational crime" for the kinds of acts
regardeq here as white-collar crime. I would resist such a
temptation, despite its greater intellectual purity, on the
basis of the argument that pervades this paper; that it is
essential for satisfactory resolution of problems associated
with white-collar crime for a forceful constituency to dedicate
itself to this end. However metaphorical and imprecise, the
term white-collar crime conjures up a real set of ills, and is
particularly satisfactory in solidifying an emotional and
intellecutal concern about such ills. I take seriously Gordon's
speculation that it is not that the police and the public show
greater concern about working-class crime because greater
interpersonal violence is involved; but rather that
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working—~class crime is seen to involve greater interpersonal
violence because the police show greater concern about it.

E. The Sense of Seriousness

It is argued that the idea of "harm" remains the "most
underdeveloped concept in our criminal law." The concept of
harm is by no means a simple one. An elaborate philosophical
discussion of the ramifications of harm by Kleinig argues that
"there is not much mileage to be gained by explicating harm in
terms of loss, damage, or injury," because these are nothing but
synonyms for most crime; therefore, they lack analytical power.
Kleinig advocates as more promising the characterization of harm
as "interference with or invasions of a person's interests"; but
he grants that the idea of "interests," if it is to be the basis
of testable propositions, poses some heady definitional

problems.20

Nonetheless, the need to establish with some precision the
parameters of real and perceived harm from a variety of forms of
white-collar crime seems to me to carry a very high research
priority. Recently, I and other white-collar crime research
veterans have been put in our place by a number of writers
because of what they regarded as our inaccurate conclusions
concerning what we thought was a mood of public indifference
toward most varieties of white-collar crime offending.2l The
tradition of castigating the public for its inertia regarding
white-collar crime, well-established by the Biblical prophets,
traces its social science origins to Ross, who in the early
1900's bemoaned the fact that white~collar offenses "lack the
brimstone smell."22 Radish built policy upon presumed public
position, noting that the offenses were perceived as "morally
neutral,” and argquing that punitive sanctioning was untoward
when the matter at issue involved no _more than the
redistribution of fiscal resources. I was pleased to note
that one of the colloquium speakers fell back on this position
by suggesting that the absence of public outrage was one of the
major conditions that handicapped effective prosecution of
white-collar crime cases in his jurisdiction. C. Wright Mills
agreed too. He thought that the basis of our tolerance of
despicable and illegal behavior by persons in the upper echelons
of our social system stemmed from the fact that we were envious
of them, that in our secret hearts we applauded the exploits of
the latter-day robber barons, that we hoped some day to have our
own chance to do the same,24

But the conclusion of the most recent work, Mills, Kadish,
Ross, and the rest of us notwithstanding, is that if congruent
harms result from white-collar offenses as eventuate from street
crimes, then the public will regard such offenses as
equivalently serious and dangerous, and will call for equally
stern, if not sterner, punitive measures against the
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perpetrators of such offenses This conclusion
C . . stems largel
from a reworking of data gathered by Rossi and his colleagﬁez as

part of a general sampling of publi ini :
criminal activities.Zg g public opinion about a variety of

This is an extraordinarily important line o »

work. It demands fgrther explorat?on and fine'tﬁngﬁg?argz is
important becguse, if true, it provides a firmer basis for more
effective action against white-collar crime; action which this
paper constantly Suggests is essential if the nascent concern is
not to_flag and ultimately to disappear. And, of course there
is a_suptler agenda that lies behind such work. By estaélishin
a priori the idea that measurement of stipulated harms is an J
tgportant area to be examined, such equivalence then assumes

lat very ilmportance: the connective link becomes set in
Place. It thgrea@ter becomes difficult to argue that a victim
is less dead 1f_k}lled by pollution than if killed by an
Intrafamily homicide. But the equivalence of the deaths--in a
Society attuned to cause-and-effect and locating blame--must be

documented and highlighted if th i :
manifest and effectivg. € comparison is to become

Dugipg our colloquium, Short and Meier i
the def}c%encies of the existing data upon wggggriégegoig?isggn
about similar public responses to traditional and white-collar
gffenses producing the same harm. is based. There was, for
instance, Fhe problem of drift in responses. That is' when the
Same question was twice put to the same respondent gréup the
answers tended at times to be significantly different éhis
undercuts the credibility of the results. )

Obviously, there is a vital need for a study that mo
?iysggcﬁbﬁﬁén;?ghsggglglpub%ighresponses to quesZionnaireV?iems
ails o e vari lte- i

offenses are shorthanded into trunc;égg? ggi;eb??é%aitggéme
?hough the same kind of truncated queries are used as intérview
ltems for both traditional street offenses and white-collar
ﬁrlmgs, the former has a much vaster repertoire of affect

ention a mugger and a whole barrage of stereotypes that éxcuse
and/or aggravate the offense comes into play. The fact is that
the behaviors apout which the questions are asked represent ver
much more complicated matters than the item the respoﬁdent is Y
Egesen;ed Wlth. For the white-collar crime, we have not only
the gbjectlve harm that finds its way into the questionnaire
inquiry but, among other things, often a defendant of gocd
manners and amiable mien, who has purchased a lawyer who can in
an artlculgte and persuasive fashion put the very best ligﬂt
OEtO somet%mes fuzzy and arguable fact situations. 1Indeed, as
F e Ford Pinto case so well ilustrated,26 the fundamental ’
1ssue of the defendapt's criminal responsibility for the harm
assumed out-of-hand in the questionnaire studies, often is veé
much more problematic in white-collar crime cases compared to !
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the usual street offenses. (That is, there has been a death; a
gunshot caused it; did the defendant or did someone else produce
that death by firing the gun? Contrast this with: there has
been a death caused by cancer; was the cancer, which did not
show up until years later, induced by the asbestos dust that the
worker inhaled? Was the defendant responsible for the site
conditions that produced the asbestos fiber level violations?
Did he know that he was acting in a criminally negligent manner?)

In this genre, I would advocate strong support of extensive
research seeking to plumb the range of public attitudes toward
white-collar offenses and offenders, and the nuances of such
attitudes. A variety of videotaped trials, with their
components varied along important dimensions, could be employed
as stimuli. Respondents should not only be members of the
general public and specialized publics (such as prosecutors and
corporate officials), but also persons gathered into jury-like
groups. English researchers have evolved a procedure in which
they employ "shadow juries," persons on the regular jury Eanel
who at the moment are not being pressed into active duty.Z27
These persons then witness an actual or simulated trial, and
thereafter reach their decision under the unobtrusive scrutiny
of the criminal justice research team.

There is also much to be learned from follow-up ingquiries
with members of juries who sat through trials of persons
prosecuted for white-collar crimes. There is a growing
literature that suggests that most lay persons do not readily
comprehend the often-complicated and obstruse evidence that such
trials may entail.?28 They are said to reach their verdicts in
terms of spurious consideration, often in a mumpsimus
manner. There is a belief that such juries, failing to
appreciate the state's evidence, are apt more readily than they
should to decide that there is a benefit of a doubt working for
the white-collar crime offender. Other commentators,
contrariwise, believe that regular jury members are best suited
for all kinds of criminal trials, because the integrity of the
jury system guarantees things that would be lost under a system
of blue-ribbon juries made up of persons particularly competent
to weigh white-collar crime evidentiary matters., This is a
testable proposition, and ought to be tested.

The aim of the suggested public opinion and jury probes
should be to determine and to circulate widely the state of
responsiveness to diverse aspects of white-collar crime. 1In the
course of such statements, it would not be amiss (in my
judgment) to point out discrepancies that come to be perceived
between different forms of death~dealing behavior, and to
suggest reasons for this situation, if it proves to be so. It
should also prove valuable if we were able to secure
satisfactory evidence regarding the relationship between
white-collar crime and other forms of criminal behavior. It is
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believed by many persons that th i
i : . e existence of upper-
law-breaking impels other kinds of violations——tggtrig%aiﬁose

within their domain--b i
recotrohe Y persons with less power and fewer

F. Additional Activist Inquiries

There are a number of other not
. of eworth aths to
understanding and advertising of white—col{af crimes.begﬁsir

value is to be 5 i . . .
behavior . e Judged in terms of their likely impact on the

l. Statistics There exi i

Y tics. sts a pressing need fo
Sg?ElEUl?g stat%stlcal series that addressesgthe exte;taof

e-collar crime. Most authorities concede that for starters

ggguiifgig degﬁi:§ ag@ the U.S. Department of Justice There
' : anding review of possible data sou : -
white-collar crime and a sophisticated critique of thggfs "

- shortcomings and po ialiti i i
J 0 potentialities if certain reforms were

introduced,

I would take a first step i L i
: _ . P 1n the direction of Ffurt}
research apd actlgn in this realm by inaugurating as qusgily as

¥2;§r£§; the moment would have to be a primitive centralized
ie g.proceQure. It would rely upon information supplied b
t e agencies wh}ch enforce white~collar crime laws. Such !
bgeggéfzcyggég ggaglgsn ggigelines for reporting, but it would

. : an arge the information th
provide would not be comparable hopOtnd

: : one agency to another, i

Serious way; that it would requ{re an i Ltative.

: _ _ array of interpr i
alds and suitable reservations in terms of what the Eeggigévgean

wouldTSZrgzn::ladocumenththat would emerge from this operation
- € reésearch-action-propaganda hani
thing, it would draw the att . g mecnanism. For one
N ntion of the publi i
the criminal arena of th g pubLic to the work in
e federal agencies, and £ '
results of that work In so doin € ’ some of the
: : . t would reinfor
lncentives of the agencies to do this £3e
. this part of thei job
particularly effective. Like th i i Y
document would provide.a e Uniform Crime Reports, the
. - source f inui :
enlightenment and agitation. Of continuing public

Presumably, in the long run th

: . e proposed project i

ggiymggészzgggaygg%dkgxgrt Eontlnuing leveragepupgncthgz%;:icies
. ,equi 1nds of reporting, and for b

rationalization of their 4 Feforme.

. procedures, where such ref
appropriate. It would force the a én i in pablic
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crime-related work under closer scrutiny. And it wogld provide
research workers with a readily-available.source of information
for use in hypothesis testing and other klnds.of research work
for which some statistical baseline is essential.

2., Costs. The statistical inventory proposed above could
provide a basis for some tentative attempt to gather cost
figures in regard to white~collar crime. No person who hag even
dabbled on the subject of white-collar crime is immune against
the recurring question from media agd political sources: Tell
us, they ask, just how much does white-collar crime cost'th?
public? Some of the less gun-shy--or more reckles§-70f us in
the field have attempted to attach numerical quantities which
they maintain reflect the cost of white-collar crime. Such
persons generally are not notably careful to employ any

precision in designating just what it is that their figures
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cover. Indeed, once a set of numbers rece%ves prom%nent
display, future commentators are apt to seize upon it, perhaps
add an inflation factor to bring it up to date, and carry on
from there.

Obviously, cost figures are believed to be.an importan?
element in the area of white-collar crime, and it probably is
foolhardy to take the high—-minded position that the numbers now
in circulation are totally meaningless, except as pagt of a
scare tactic or part of an effort to cal} attention in a more
raucous than accurate manner to the sign%flcgnce of whlye—collar
crime as a national issue. I have no objection to tactlcs_of
spotlighting; indeed, such tactics, I t@lnk I have made quite
clear, seem basic to me for the moment in the area of .
white-collar crime. But it seems important, and responsible, to
base the attention upon information that has true meaning, and
upon results that can be obtained--or rebutted--by others who
follow the same data-gathering processes. At the moment,.the
situation in regard to cost estimates for white-collar crime
meets neither of these criteria.

The cost issue, then, drnserves some resegrch prigrity, but
probably only to the extent that prgbgs are dlrectgd in a )
scrupulous manner to carefully specified kinds gf issues. ?hls
work should not be done by other than high}y SFllled economists,
preferably persons with considerable tgainlng in the matter of
pPlacing financial consequences of particular behaviors within
relevant categories.

3. Media. The media represent the catalys? by means of
which attitudes toward white-collar crime and whlte—col%ar
criminals are crystallized. There is no arguing, I believe,
that the America media have not to date been notably attentive
to white~collar crime matters, except when‘thgy involve .
notoriously "newsworthy" figures or dramatic 1llegal_actlons.

At the same time, it was observed during our colloquium that the
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Wall Street Journal, the voice of the business community,
runneth over with reports of frauds, extortions, violations, and
diverse and sundry other white-collar crimes. The amount of
space devoted by that newspaper of the corporate world to law
violations within the ranks of its major subscribers seems a bit
surprising to a constant reader, as I am. This may offer a clue
to the fact that an untapped source of important information and
action in regard to white-collar crime lies within the business
world itself, If businessmen could be convinced that rectitude
pays--both in public relations and in eliminating corrupt
competitors--~the fight against white-collar crime would have
enrolled some powerful allies. The domain of business attitudes
toward white-collar crime, then, needs thorough exploration.

To return to the media, it should be noted that there never
has been a good counting of what they say and how much they
report about white-collar crime. Content analyses and line
counts comparing papers such as the Wall Street Journal with
other dailies, with the weekly news magazines, and with the
television networks and local stations could provide valuable
information. Such items as appear in these outlets could be
compared with the news releases from regulatory agencies and
from the prosecutorial offices from which a large part of it is
gleaned. 1In addition, it would be interesting to relate public
opinion about white-collar crime to particular news stories
about its occurrence. There now exist fine techniques in the
field of mass communications which could be employed to
determine the things that newspaper readers see and how much and
what of the things seen are retained--or distorted--by the

reader. These techniques should be brought into play for
research on white-collar crime.

There is a further need to compare the perceptions of the
parties involved in news stories with the facts that are
transmitted to the public. It is commonplace among virtually
all persons who receive media attention that what they say 2nad
do is distorted, or at the least is placed in a light other than
that which they believe is accurate—-or perhaps flattering. Do
white~collar offenders feel that they get a fair deal when their
cases are covered? Do prosecutors? What distortions do they
believe are inserted into the reports of their activities? How
do they handle the press and the television crews? And what
implications does all of this have for basic issues in
white~collar crime: its detection, the framing of public
opinion regarding it, and its control?

The best known commentary on this issue of media handling
of white-collar crime is the examination of media response to
the General Electric antitrust conspiracy in 1961 which
concluded that because of the "negative and emasculated
reporting of this issue by the bulk of the nation's press [the]
reaction of the American public to the largest antitrust suit in
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individual cases of white-collar offending, particularly those
employing the corporate form to carry out the law breaking.
Such studies should provide fuel to feed grander theoretical
explorations and, most particularly, can provide sparks of
insight that otherwise would be overlooked by persons who

started with predetermined questions that exclusively occupied
their attention.

It is correctly maintained that case study work has a
tendency toward the journalistic; but I would note that
journalism itself is not an unencumbered exercise; it too is
directed by a set of postulates which determine what a reporter
will or will not see and what he or she will report. 1In that
sense, case studies of white-collar crime conducted by trained
criminal justice research workers inevitably will be responsive
to the kinds of issues that are stressed in the education which
the research workers have received, an education most usually in
sociology, economics, criminal justice, cor law. It usually is a
good idea to have as large as possible an accumulation of
factual information before venturing too far theoretically. It
is the little facts, the elder Huxley once remarked, that break
the back of the grand theories-~Huxley also cynically noted
that, though moribund, such grand theories have a tendency to
carry on as if they were viable.

Case studies, with their particularity and their drama,
make interesting and appropriate targets of inquiry. Note how
during our colloquium here there was constant reference to this
or that case in order to support a more general position. We
have heard both informally and in the prepared papers about the
Ford Pinto case, the Lockheed overseas bribes, and the Firestone
500 scandal, among very many others. Detailed examination of
episodes such as these refines, expands, or contradicts our

current beliefs, and points to new areas where productive
insights might 1lie.

Again, longitudinal probes tying the cases to public
attitudes might well prove valuable. I recall Charles Winick's
rather ingenious little study in which he asked a group of
persons what the Mad Bomber (as the newspapers had dubbed him),
then at work blowing up pieces of New York, would prove to be
like when/if he/she finally was apprehended. The responses
provided an intriguing stereotype of how such persorns are
viewed, though they were almost totally awry in describing the
mild-mannered old man with a grudge against the electric company
who had committed the offenses.36 How did people view the
culpability of the Ford Company in the Pinto case? What did
they think of the Indiana statute? Did their views change as
the evidence in the trial unfolded? Did they agree with the
verdict, and did it produce any alteration of their original
position? And how did the Ford personnel see the prosecution
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What I particularly would like to see in organizational
studies of white-collar crime would be on-~site investigation;
that is, participant-observer work carried out by persons who
obtain employment within the corporate world and report on the
basis of ethnographic field study about the day-to-day job
climate and activities and the manner in which these bear upon

attitudes and behaviors in regard to the laws regulating the
company's activities.

Speakers during various of our colloquium sessions also
have discussed the possible value of ethical codes to contain
business behavior that otherwise might violate the criminal
law. Generally, outsiders are skeptical about the utility of
such codes, suggesting that they look good on paper but are by
and large ineffective in accomplishing very much. They are
often seen as placating exercises designed to guiet external
criticisms of a business or trade. But the matter seems worth
more detailed scrutiny. How are such codes generated, what do
they say (and not say), and how seriously are they taken by
those who promulgate them and those to whom they are

directed--indeed, how well are their contents known to the
relevant parties?

More generally, the absorption of behavior standards in
regard to the law as these standards penetrate an organizational
structure demands close investigation. Again, longitudinal
study appears likely to produce particularly worthwhile
information, especially continuing study of a panel of junior
executives from the time they enroll in business school through
the period when they move up, if they do, into the ranks of
management. Howard Becker has provided a model in his study of
the socialization of medical students into the role of
practicing doctor ,44 but we lack a good study that duplicates
this kind of investigation for the business schools, and beyond
their doors. At what point does the young career person begin
to identify with goals that involve violation of the law, and by
what manner does he come to this position? Cressey's study of
embezzlers suggested that a triad of conditions had to be in
place before a person would commit a defalcation;45 are these
and/or other items involved in violations of laws regulating
corporate behavior? And how about the whistle blowers? What
takes place within themselves or in their corporate experience
which pushes them to inform on their employer?

Similarly, we ought to know in more precise ways the nature
of the rationalizations that permit violators in the world of
white~collar crime to carry out their illegal acts. We suspect
that virtually all offenders against the criminal law
incorporate a set of "explanations" of their behavior that
redefines it in a light that they find comfortable to live
with. "The law was inexact," they might say. Or, "We never
knew we were violating any law." "We did what we did for the
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The issue of deterrence has to stand as a crucial issue in
regard to white-collar crime, as it is in most aspects of
criminological work. Considerable controversy exists regarding
the fairness and the efficacy of a panoply of punishments that
are suggested for white-collar crime offenders. The penal
sanction is sometimes said to be notably useful in deterrence
terms because white~cocllar criminals in general are believed to
be rational planners and persons particularly responsive to the
shame and degradation of incarceration.48 Other writers feel
that the focus on criminal enforcement and penal sanctions so
emasculates efficiency--largely because of the complex nature of
the cases-~that it is counterproductive.49 There also is a
strong belief tha® penal sanctions usually are much too harsh

for white-collar crime, and that there are other enforcement
; conseguences that would prove more e tive in terms both
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Equal protection laws seem to inhibit any truly
experimental designs that might definitively test some of the
basic propositions surrounding these disparate viewpoints. But
there are naturalistic conditions that can be scrutinized
closely; that is, we can concentrate on monitoring carefully the
seeming consequences of one or another method which is employed
for dealing with specific instances of white-~collar crime. In
terms of consent decrees, for instance--a subject which aroused
some controversy during our discussions--it would appear
worthwhile to determine how businesses feel about the severity
of such decrees, and how their future behavior appears to be
influenced by the entering of a consent decree against them.
Certainly, the effectiveness of the sanction of publicity

strongly recommended in some well-argued papers by F@sse,?o
. : e—collar crime trials, should be looked at along a variety o§ exploratory dlmgn51ons.
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Similarly, the Freedom o that long has been denied researchers : Sheraton Hotels, which ITT owned, because, he thought, any
opportunity to obtaln q2321uable for more informed studies of publicity, even bad publicity, created name awareness, an
agqt:hégglgiutgiﬁgozg lLastl§ in this grouping, I would notg te essential element in consumer appeal.
white- ‘ designed to incorpor
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It needs to be considered also that some punishments can
result in behaviors worse than those they were designed to

alleviate. An illustration is provided in the area of sex
i offenses by Graham:
G. Controlling White-Collar Crime N y Gr

The ultimate goal of concomitantly in?reaging conﬁern azge In Scotland, even more feared than the pillory was the
encouraging research about white-collar crime is to en ance

; i punishment of having to appear in church every Sunday
| : i s 1
: . those who | ; for a given number of weeks . . . to be harangued for
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context to

. fastened to the wall in iron collars, or jougs. This
methods for dealing with white-collar crime and those who ; fend

_ was the penalty for adulterers and fornicators of both
perpetrate it. . sexes, and was greatly feared. So much so, that it
caused a sharp rise in the infanticide rate, for women
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who had illegitimately become pregnant preferred to
risk the capital penalty for infanticide rather than
admit the facts and suffer such extreme
humiliation.32

The range of penalties proposed for white-collar crimes
involving corporations has included suspension of corporate
managers and board members, temporary bans on corporate
advertising because of deceptive practices, required publication
¢f violations to inform consumers, and imposition of corporate
bankruptcy.33 How the comparative utility of such sanctions
might be determined is not a simple matter, but it is one to
which considerable attention needs to be directed. 1In the area
of probation too, the idea that a white-collar offender, as a
condition of his probation, must submit to a reasonable audit of
his financial dealings, and must provide periodic statements of
his income and expenses, is another innovative measure--among
many others proposed--that ought to be given a trial and
subjected to evaluation.54

A detailed analysis of the role of statutory requirements
as they bear upon the effective delineation and control of
white-collar crime also must receive a high priority on any
research agenda. The Library of Congress recently completed a
review of laws dealing with the liability of corporate officials
for the negligence of persons who are supposed to be under their
supervision.3 We could use further inventories of laws and
their implications for dealing with white-collar offenses and
offenders. August Bequai, for example, records what he regards
as the archaic nature of the legal and administrative
arrangements in the federal government today for dealing with
complex white-collar crimes. Pirst he refers to consumer fraud

cases:

Prosecuting consumer fraud cases, as with other
white-collar crimes, is seriously hampered by various
drawbacks. It is difficult, for example, to prove
that, in fact, the outcome has been the product of a
willful intent to defraud the public rather than an
error in business judgement. In addition, the felons
in these cases argue that their agents, and not they,
were behind the scheme. Proving that both agent and
principal acted jointly is rarely an easy task.

Felons also argue, in defense, that it is merely
salesmanship, that in every business there concededly
is an element of "puffing." Liability is difficult to
attach to the actual manipulators, and as a
conseguence, prosecution usually takes the form of an
injunction or consent agreement. Criminal actions are
rare and hampered by a judiciary that metes out
lenient sentences against those convicted of

frauds .56
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that they employ for white-collar crime violations. Such
materials might well suggest more effective ways we could
marshal our resources for the same purposes. Chambliss has
argued that overall socialist societies manifest less crime than
capitalist societies. He believes that the seemingly striking
variations in crime rates between places such as China and the
Soviet Union are primarily a function of their degrees of
commitment to the "true" principles of Marxist doctrine.®
Criminologists working in Communist societies like to point out
that they have no corporate crime, but this is a bit of semantic
slight-of-hand, since they have no corporations. There is ample
‘evidence that violations of the laws regulating their employment
behavior by managers and employees of Communist collectives is
not at all uncommon,®2 and it may be that the extent of such
crime provides support for Smigel's thesis that people find it
easier to steal from impersonal organizations than they do from
individuals or from small, more intimate business

enterprises.

The vast array of cross-cultural information on
white-collar crime that barely has been tapped to date might
inform us on why some societies seem to produce a cadre of
relatively henest and trustworthy political officeholders, 64
while others are plagued by dishonesty among their officials.

In Japan, theorists speculate that custom and structural
variables insist that officeholders engage in often-illegal
practices, largely as a function of fiscal demands placed upon
them by their constituents.® We might well learn more about
our own society by distancing ourselves a bit when we regard
what happens elsewhere.

H. A Concluding Caveat

To take on the task of establishing some research and
action priorities, in the manner that has been attempted in this
paper, itself implies an understanding of the elements of the
process that will prove most effective in reaching preordained
goals. That we possess such an understanding is, of course,
arguable. We do not truly know whether the most effective
approach to stipulated success is to make available "suitable"
sums of research money and to allow the imaginations and
interest of those seeking such funds to dictate what they
propose to accomplish, or whether the outcome is likely to be
more satisfactory if preestablished, detailed blueprints are
drawn up and workers forced to toil only within these set
boundaries. There are strong arguments on both sides. Note,
for instance, Cottrell's conclusion about the same problem and
its consequences for the quality of the wall paintings and
artifacts that are found in the tombs of early Egyptian pharoahs:

In art the freedom of the craftsman was restrained by

a rigid religious convention, but within the limits
set by this convention, perhaps because of them, the
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0ld Kingdom sgulptors produced work of an austere
beauty agd majesty; work which ... was never equalled
by Egyptian craftsmen of later centuries.56

Co?trell's thesis regarding the enabling aspects o
boundaries finds support in Proust's remark ghatpthe "tirzsﬁy of
rpyme" gften forces poets "into the discovery of their finest
llges.? 7 These arguments: for rigid structure and explicit
guidelines, so that the worker does not flounder because of an
overly'amorphous assignment, and are seconded by Riesman
regarding matters nearer to our work here. Riesman suggests
that superior results often are achieved in response to a

mundane pragmatic issue in contrast to 3
s when grander concerns
underlie the effort: ’

[W]hen I examine the work done by scholars in
universities in comparison with the applied work done
ln answer to some client's need, I cannot argue that
the-track of the discipline produces in general more
seminal research than the quest of an answer to an

extra-academic problem. Only a very rare person will
be an intellectual self-starter.

On the other side, the unbridled play of curiosi
freedom_to think in an unrestricted magneg, is belieégg’b;h:ome
to be likely to yield the highest dividends. Indeed, arguments
might be set forth that the basic thrust of our work here is
counterproductive since it formalizes overmuch in a
collaboyatlve manner things that best should be individualistic
enterprises, Let it be remembered that, in large measure, we
all are present today because Edwin H. Sutherland, a lone
scholar, working by himself only with library resources, came by
means‘of_an obscure process that he called "differential
a§8001at109"69 to produce the classic work on a topic
X;;ggallylignored thsggtofore, a topic that he labeled

e-collar crime. I recently have j
traceq in some detail the personalyand iﬁtgiigc?ugglégﬁgggé that
cgnstltgted Sutherland's patrimony;71 it seems that he chose
his subject_;argely because it was one that interested him, and
one about wnich he had strong feelings. Most assuredly the
roots of his concern did not emerge from a preconstituted
agendg. In short, as it is with our subject, our purpose too
con;alns many contentiou$ components. At the very least, its
efflgacy should not be taken for granted. 1Indeed, even the
commltment to a more decent world, the commitment that I
suggested lies behind work on white-collar crime, does not go
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without challenge. Note the observation madg by a character in
a novel written by a law professor at the Un%verglty gf s
Michigan: "One receives only imperfect justice 1n t@ls yoz H
only fools, children, left-wing Democrgts, soc1a1“§31entls S,
and a few demented judges expect anything better. _ If go,
our work here enlists us as part of a motley group, indeed.
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