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PROGRAM FRAUD CIVIL PENALTIES ACT 

THURSDAY, APRIL 1, 1982 

U.S. SENATE, 
COMMITTEE ON GOVERNMENTAL AFFAIRS, 

Washington, D.C. 
The committee met at 10 a.m., in room 3302, Dirksen Senate 

Office Building, Hon. William V. Roth, Jr. (chairman of the com
mittee) presiding. 

Present: Senators Roth and Rudman. 
Staff present: S. Cass Weiland, chief counsel, Permanent Subcom

mittee on Investigations; Michael C. Eberhardt, deputy chief coun
sel, Permanent Subcommittee on Investigations; and Howard W. 
Cox, staff counsel, Permanent Subcommittee on Investigations. 

OPENING STATEMENT OF SENATOR ROTH 

Chairman Ro'rH. Today's hearing of the Committee on Govern
mental Affairs will focus on the need for legislation to provide Fed
eral agencies with the ability to recover money lost as a result of 
fraud by Government contractors, grantees, and employees, along 
with the imposition of penalties where such fraud has been accom
plished by the submission of false claims or false statements. 

To provide this ability, I introduced the Program Fraud Civil 
Penalties Act in October 1981. 

Much of my interest in offering legislation dealing with this trou
blesome area of fraud in the Federal Government has been derived 
from several recent efforts by this committee, the Permanent Sub
committee on Investigations, and the General Accounting Office to 
identify the extent of fraud in major Federal programs. 

For example, within the past year, the Permanent Subcommittee 
on Investigations has identified significant vulnerabilities in the 
home health program administered by the Department of Health 
and Human Services and the Federal employees' compensation pro
gram administered by the Department of Labor . 

Similarly, during the last year, the General Accounting Office re
leased a report entitled ((Fraud in Government Programs-How 
Extensive Is it-How Can it Be Controlled". The report observed 
that during the period October 1976 to September 1979, the Gov
ernment lost hundreds of millions of dollars as a result of fraud di
rectly related to Government programs. 

Among its conclusions, the report recommended the enactment 
of art administrative penalty statute which would allow Federal 
agencies to impose appropriate monetary sanctions against persons, 
cirporations, and other entities who engage in fraud upon the Gov-
~rnment. . 
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GAO observed that current Federal efforts to control fraud were 
primarily directed toward the filing of criminal and civil actions by 
the Department of Justice. GAO concluded that these efforts were 
insufficient to address the magnitude of the problem and that a 
new statutory penalty must be enacted which would allow a~fected 
agencies to directly impose administrative monetary penalties for 
fraud. 

GAO estimated that during the reporting period, approximate~y 
77000 cases of fraud were detected. Of this number, only 12,900 
ca~es were referred to the Department of Justice for criminal pros
ecution. 

The Department of Justice subsequently declined to prosecute 61 
percent of these cases. . . 

Furthermore, GAO estimates that, under Department of JustIce 
guidelines for white collar crime prosecutions, an even greater per
centage of such cases will be declined. 

GAO further noted that the Department of Justice, in pursuing 
criminal fraud cases, did not adequately consider appropriate reme
dies which would make the Government whole for the loss suffered 
from an incident of fraud. 

A previous GAO report noted that the Department of Justice did 
not coordinate criminal and civil remedies in most fraud cases. 
Even when a civil case was proposed by an agency to the Depart
ment of Justice, a civil suit was rarely ever filed. Of the 393 cases 
referred to the Department of Justice du-ring the reporting period 
for the commencement of a civil fraud suit, only 28 cases were 
filed. 

Even if criminal or civil action is commenced, the Government 
rarely recovers an amount equal to the loss sustained. The GAO 
estimated that in approximately 1,500 criminal and civil cases, de
fendants were ordered to reimburse $14 million to the Federal Gov
ernment. 

However, in many instances the Government achieved only a 
judgment against the individual and was not able to recover the 
full amount due. 

Furthermore, GAO concluded that even if the criminal or civil 
penalty resulted in a monetary judgment for the Government, nei
ther the Department of Justice nor the affected agencies have ag
gressively sought to enforce these judgments and to make the Gov
ernment whole. 

Administrative civil penalties would give the Government an ad
ditional tool to serve as a deterrent against fraud and to recover 
Federal funds lost due to fraud. 

~deall:y, this administrative mechanism would be used in appro
prIate CIrcumstances when the Department of Justice declines to 
prosecute. 

According to GAO estimates, 62 percent of all Department of 
Justice declinations are based upon the following factors: (a) Lack 
of prosecutive merit/jury appeal-16 percent. (b) Small monetary 
loss to the Government-14 percent. (c) Administrative action is 
more appropriate-8 percent. (d) Insufficient evidence for criminal 
prosecution-24 percent. 

3 

Are the cases which eomprise the majority of these declinations 
within the scope of an administrative proceeding? I think they 
probably a:re. 

The Program Fraud Civil Penalties Act is designed to create an 
administrative mechanism that will allow the affected agency to 
impose a monetary ptEmalty for fraud. This penalty is cumulative 
with existin;g criminal, civil and administrative penalties, and is 
ideally Imited for thosl~ who have defrauded Federal programs. The 
bill will also assist agenlCies in the collection of such penalties by 
allowing an offset of such penalties against any other outstanding 
FedE~ral obligation owed to the liable party, including Federal tax 
refunds. 

As X stated earlier, S. 1780 was introduced by me and several co
sponsors in October 1981. Both the Department of Justice and 
Office of'Ma.nagement and Budget were asked for their comments 
months .ago. 'ro date, w€~ have received only an interim response 
from the Offiee of ]\1anagement and Budget, with a recommenda
tion for further staff discussion to explore certain issues in more 
detail. 

On at least three oecasions in the last several weeks, my staff 
has scheduled meetings with the Office of Management and Budget 
to determine its COllCIEirlllS and those of key agencies. All of these 
meetings wer(;~ canceled by the Office of Management and Budget 
at the last minute due to the inability of the Departments of Jus
tice and Defense to lagree on certain points in the legislation. 
Rather than sustain further delays, I believe it is necessary to go 
forward with these }warings today. 

We have invited beth the Departments of Justice and Defense to 
testify, so that we might provide the executive branch with an op
portunity to comment on a piece of legislation which has had sub
stantialendorsement by virtually every Inspector General, the 
General Accounting: Office, and even the Office of Management 
and Budget, as evidenced by its letter of December 1981, which I 
ask be induded in the rec:ord. 

[The letter referred to follows:] 

Hon. WILLIAM V. ROTH, Jr., 

EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF MANAGEMENT AND BUDGET, 

Washington D.C., December 10, 1981. 

Chairman, Committee on Governmental Affairs, 
u.s. Senate, Washington, D.C. 

DEAR BILL: We appreciate the opportunity to work with you on S. 1780, the pro
posed "Program Fraud Civil Penalties Act of 1981." We believe that the basic con
cepts embodied in S. 1780 are both timely and necessary to support our common 
efforts to reduce fraud, waste, and abuse in federal programs. We look forward to 
the hearings that you plan to hold within the near future. 

As you requested in your letter of November 10, 1981, we asked the affected de
partments and agencies, including the Inspectors General, fer their views and rec
ommendations. While we have received some of these advisories, many of the re
quested views are stlll outstanding and our review of S. 1780 is not yet complete. 

However, I would like to share with you some preliminary observations about 
issues raised in the comments we have received. Some of these concerns were being 
considered as part of the Administration's ongoing review of a similar proposal de
veloped by the Department of Justice, of which I understand you are aware. 

The Administration strongly supports S. 1780's basic proposal to enable depart
ments and agencies to impose administratively civil penalties upon those who file 
false claims intending to defraud the Government. We believe that an important 
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criterion by which any proposed legislation should be judged is whether it deals ef
fectively with the problem of numerous small dollar amount frauds against the Gov
ernment that "appear" to be cond.oned because the Government does not prosecute. 
In general, experience has demonstrated that it is not cost effective to prosecute 
when the property or servic.es for which claim is made are $50,000 or less and the 
damages suffered by the Government are $25,000 or less-essentially the juridical 
limits of the Department of Justice proposal. 

The absence of any dollar "threshold" in S. 1780 is one area we would want the 
Committee to consider. Other issues raised in the comments we received include 
concern that including negotiation of contracts and adjustments in the coverage of 
the bill would undermine the procurement process; and whether El $10,000 penalty 
for each false claim is not excessive if the basis for the administrative sanction is to 
provide an inexpensive remedy for a small fraud; 31 U.S.C. 231 currently provides a 
penalty of $2,000 and the Justice proposal calls for $5,000. 

I believe that a constructive next step would be to have our staffs pursue these 
issues and other areas of conC'.:lrn to determine if we can develop a consensus before 
the hearings. J feel quite sanguine about the prospects for success. 

I look forward to hearing from you. 
Sincerely, 

Chairman ROTH. Senator Rudman. 

EDWIN L. HARPER, 
Deputy Director. 

Senator RUDMAN. Thank you, Mr. Chairman. I don't have an 
opening statement. 

Chairman ROTH. Our first witness-we are very pleased to have 
with us-is Milton J. Socolar, Special Assistant to the Comptroller 
General, General Accounting Office. 

It is our practice, as you know, to permit you to summarize your 
statement and the whole statement will be included in the record 
as read. 

TESTIMONY OF MILTON J. SOCOLAR, SPECIAL ASSISTANT TO 
THE COMprrROLLER GENERAL, GENERAL ACCOUNTING OFFICE 

Mr. SOCOLAR. Thank you, Mr. Chairman. 
Fraud in Government operations and programs undermines the 

integrity of the Federal Government. Unfortunately, many now be
lieve that individuals can commit fraud against the Government 
with little or no fear of Federal reprisal. The sad truth is that they 
are often right. Crime against the Federal Government often does 
pay. 

Recently, concern about fraud in the Government has increased, 
and a number of actions have been taken. The actions include the 
establishment of the Offices of Inspector General, and the estab
lishment of the President's Council on Integrity and Efficiency, 
which the President established by Executive order. 

S. 1780 would provide the Government with the mechanism to 
impose civil penalties against those who knowingly make false 
claims or statements for money, property, or services provided by 
the Federal Government. Basically, it would improve the Govern
ment's fraud fighting arsenal. 

In 1982, we issued a report pointing out that a relatively small 
number of fraud cases found within Federal agencies were actually 
prosecuted by the Department of Justice. There are a number of 
reasons why the Department did not prosecute those cases. Fore
most among them were the relatively minor dollar amounts in
volved and the lack of sufficient evidence to support a criminal de
termination. 
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The Dep~rtment ?f ~ustice essentially is forced to concentrate on 
cases that mvolve slgmficant amounts of money or have significant 
deterrent effects. 

I ?ave a few specific comments on the proposed legislation. In 
sectlOn 801(a), the proposed act would apply specifically to the 
Postal . Service, to all agencies with statutory Inspectors General 
a.uthorIzed by the Inspector General Act of 1978 and to the execu
tIve departments designated in section 101 of title 5 of the United 
States Code. 

!?is might be read to exclude the military departments since the 
mlhtary departments are not specifically designated as executive 
d.epartments they are characterized separately in section 102 of 
tItle 5. 

Section 802(b) discusses the liability for false claims and state
ments. It provides for civil penalties of not more than $10000 for 
each fals.e claim or statement and an assessment of not mo~e than 
double eIther 0l'1:e, the a~ount of money paid or the value of the 
property or serVIces receIved as a result of the false claim or two 
the amoun~ of damages sustained by the United States, i~cluding 
consequentIal damages and the cost of investigating the false claim 
or s~atement. We think the bill might be clarified to show more 
preCIsely that ~he term "consequential damages" is intended to 
cover a!l .costs. mcurred by ~he Government, including such items 
as admmlstratIve expenses mcurred in documenting a false claim 
or statement. 

Third, . s~cti0l'1: 806 calls for a waiting period of 120 days before 
the admmlstr.atIve age~cy may take action to institute proceedings 
on a false clalI~. W,e thmk that 120 days is too long given the need 
for prompt actlOn m these cases. We think that 60 days would be 
reasonable. 

We support the proposed legislation. As I said earlier, we think it 
would serve a needed purpose within the agencies by allowing 
them to undertake proceedings against fraud. 

The Department of Justice cannot handle all the cases that are 
refe:red t? it. The ~dministrative agencies have a great interest in 
~he ~ntegrIty of th~lr .pr.ograms. While we support the proposed leg
lslatlOn, w,e thmk It IS lmp?rtant for agencies to vigorously pursue 
th~ estabhshme~t of good mternal controls. Agencies should place 
prImary emphaSIS on fraud prevention rather than detection. 

Internal controls will not guarantee that fraud will not occur. 
But sound controls make fraud difficult to perpetrate and we are 
pl~as~d to acknowledge the increasing emphasis directed toward 
thIS Important aspect of fiscal integrity. Legislation which GAO 
support~, .has been passed in the House (the Federal Managers Ac
coun~ablhty ~ct (H.~. 152?» and a bill that has been reported out 
of thIS co~mlttee (Fmancla~ Integrity Act (S. 864» to strengthen 
systems of mternal controls m the Federal Government are impor
tant measures in this regard. 

There is no quest~on. b';1t that. funds lost through fraud should be 
r~covered. Because It IS ,ImpOSSIble, as a practical matter, for Jus
tice to handle all cases, we think that Federal agencies need the 
independent authority introduced in this bill. 

I will be pleased to E;lnswer any questions that you might have. 

\ 
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Chairman ROTH. Thank you f~r. your ~tat~ment, Mr: Socolar: I 
strongly agree with you that p~mtIve action I~ no ~ubst~tute. for" m
ternal control. What we are trymg .to address m thIS legislatIOn. r.s a 
problem that I think became ObVlO!lsly paramount,. n~mely your 
recent study and report on how wIdespread fraud IS m Govern-

mAst'I recall, one of the things you learned in the study is that in 
the case of Federal employees, many of ou,r employees felt the Gov
ernment would never take corrective action so that there. was no 
point in disclosing acts of fraud or abuse that came to thelr~tten
tion, and that as a result, your study ~robabl:y vastly underestimat-
ed the number of incidents in that perIod of ~Ime. . 

Would this kind of approach, do yon thmk, have a benefiCIal 
impact on Federal employees in feeling that if they were to disclose 
fraud and abuse that maybe something would be done ~bout it? 

Mr. SOCOLAR. I think it would. I think that there IS a ,need for 
Federal agencies to have the means available to deal WIth cases 
that arise and to allow them to pursue cases. It should be made 
very clear to the public that these mechanisms will be used. In the 
event fraudulent statements or claims are mad.e in connection with 
Government programs, the public should know that there will be 
more at stake than simply being declared ineligible. For example, 
future benefits will be affected and penalties will be assessed. 

Chairman ROTH. In your May study, the one I just made refer
ence to, the GAO stated that the Department of Justice declined 
prosecution in a majority of cases based on s!lch fac~ a& l~ck of 
jury appeal, no dollar loss to the Government, msufficlent eVIdence 
for criminal case, and the belief that administrative action is more 
appropriate. Would these kinds of cases be potential cases for the 
administrative fraud penalty? 

Mr. SOCOLAR. Yes, they would. As I said earlier, the agencies 
themselves would probably have a greater interest in the integrity 
of their own programs and in terms of the application of civil pen
alties. While the bill affords all of the due process rights that par
ties charged are entitled to, the standard of proof with regard to a 
civil penalty is somewhat less than the standard of proof required 
in a criminal prosecution. The availability of the authority to 
assess these civil penalties should help a great deal. 

Chairman ROTH. In your study, you identified false statements as 
the second largest category comprising almost 25 percent of all 
fraud committed on the Government. Do you support the inclusion 
of false statements in addition to false claims within the provisions 
of the administrative penalty bill or do you think there might be a 
chilling effect by including false statements? 

For example, we had a small businessman recently harassed by 
the Pentagon primarily because he did not seem to fit the mold. 
Would you see this kind of legislation including false statements as 
conceivably being a basis for harassing or putting inhibition on the 
private sector? Let's assume, for example, you have a small busi
nessman who is trying to do business with the Pentagon. Business 
is known to use a certain amount of what is called puff. Would this 
open the door to his being accused of false claims and harassed as a 
means of getting back at people that the establishment does not 
favor? 
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Mr. SOCOLAR. I couldn't answer that question categorically. I .. 
don't see that there would be any reason to believe that would' 
happen. 

While, as I said before, the standard of proof in a civil proceeding 
is somewhat less than in a criminal proceeding, it would seem to 
me that the puffery, as we described it, could readily and easily be 
distinguished from the outright false statements that many do pro
vide in connection with their seeking Federal benefits. 

There is a significant number of false !Statement cases which 
would clearly not fall in the category you described. They must be 
addressed, and I think that the due process provisions, the assur
ance that persons who are accused have the right to properly 
defend themselves, should ameliorate any tendency to go in the di
rection that the question suggests. 

Chairman ROTH. Mr. Socolar, are you an attorney? 
Mr. SOCOLAR. Yes, sir; I am. 
Chairman ROTH. I want to ask you a legal question. That is the 

reason I raised the question. 
So I take it that you support the inclusion of false statements 

even though it does not harm the Government. Do you think that 
is desirable? 

Mr. SOCOLAR. I really don't see that one can say that false state
ments do not harm the Government. They may not result in any 
dollar outlay by the Government, but it seems to me that the Gov
ernment ought to be able to rely on the validity of the information 
received from applicants for Federal assistance and benefits. 

Chairman ROTH. You don't think the buyer should beware? 
Mr. SOCOLAR. You have to recognize that in many of these situa

tions benefits might well be going to a portion of the population 
that is ineligible for participation. As a result of the false state
ments made by ineligible applicants, benefits may be denied to 
those deserving the benefits. 

Chairman ROTH. In your statement you made some reference to 
consequential damages. Would you limit that provision to where it 
could be shown there was financial loss to the Government? 

For example, let's say a claim, a false claim, resulted where a 
business got a contract that was not indeed small business or a mi
nority contractor. How would you evaluate damages in those cases? 

Mr. SOCOLAR. The bill provides for penalties up to $10,000. It 
would seem to me that agencies would not be able to simply assess 
penalties by formula. Individual cases would have to be dealt with 
in terms of the particular issues involved, and the penalty provi
sions would have to be judiciously applied. The important thing is 
to have the tool available. As the situation now exists, agencies are 
simply not in the position to even address these situations. 

Chairman ROTH. We are concerned with avoiding the creation of 
additional expenses in the administrative system to implement this 
legislation. Do you think that the procedural requirements can be 
implemented by the existing apparatus within most Federal agen
cies, such as the administrative law judge or the Board of Contract 
Appeals or do you think it would require additional personnel? You 
are talking about 77,000 cases in your study, most of which were 
not prosecuted. Do you see this as a major administrative problem? 

\ 



8 

Mr. SOCOLAR. I think that the safeguards a~e extremely impor
tant but I do think that in general, the agencIes have the appara
tus ~eeded to handle these cases. The fact that there are 77,000 
cases or any number of cases wouldn'~ mean th~t the appara~us 
would have to be overloaded to the pomt ~f causmg the costs n~
volved to be greater ~han t~e ben.efits derIved. The apparatus IS 
there and I think readdy avaIlable m most cases. 

Chairman ROTH. Senator Rudman? . 
Senator RUDMAN. Thank you, Mr. ChaIrman. . 
Mr. Socolar, looking at sect~on 802 of ~he act, followmg through 

the discussion you just had WIth the chaIrman, I want to ask each 
of you this question. . 

There of course is a very legitimate concern that In the wrong 
hands ;. bill that 'was too tightly drawn could lead to abuse and 
persecution in some cases. 

I think we had that in mind when section 802 was drafted. Sec-
tion A defines false statements and claims, but then section B 
states that any person who on or aft~r the eff~ctive date of the act 
knowingly makes, presents, or s~bmlts or causes to. be. made to be 
presented or submitted false claIms or statements IS lIable to the 
United States for penalties. .,. 

Then section 2 states for purposes of thIS se~tlOn knowmgly 
means with wreckless disregard for whether a claIm or statement 
is false.. . d' 

My question is simply this: Although we admIttedly a~e ~ optmg, 
or will adopt should this be passe~, ~ level of proof.that IS m acco~d 
with civil proof as opposed to crlmmal proof, whIch, of coursev I.S 
beyond a reasonable doubt, civil being a preponderance of the eVI
dence in almost any jurisdiction, even with that lowered level of 
proof, don't you think that secti~n 2, which sets up knowi~gly as 
meaning a wreckless disregard kmd of protects those who mIght be 
the subject of unfair persecution under this act? 

Mr. SOCOLAR. Yes, I do. I think that the due process provision 
that the bill contains, would safeguard against any serious harass
ment problem that might otherwise take place. 

I think the safeguards here are pretty well established. 
Senator RUDMAN. Of course, if somewhere in the legislative proc

ess, and there has been discussion about this, we were to leave the 
bill intact but remove that section about wreckless disregard, leav
ing Ilknowingly" to be defined in a more general way as it is used 
in civil and in some criminal cases, then we would have a situa
tion, with the definitions as they are set forth in section 802A and 
then in 802(a)(1)(A)(B) which are on pages 6 and 7, we would truly 
have only a civil level of burden of proof, preponderance of the eVI
dence and in that case it is my view, and I don't know whether you 
agree with me, that without having that elevated definition of 
knowingly we would have a situation where, in the hands of the 
wrong people, who for purposes of retribution or otherwise wanted 
to get somebody that they probably could if that was missing. 

Mr. SOCOLAR. Actually that might work the other way. If all you 
had left was Ilknowingly" and you remove paragraph 2, you might 
actually require a higher standard of proof rather than a lesser. 

For example, assume a small businessman is asked to certify 
that he is a small business, and that he doesn't really know wheth-
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er he is or is not a small business but simply ignores the issue and 
certifies, yes. He might be dealt with under paragraph 2 for having 
wrecklessly disregarded it. The omission of paragraph 2 would 
make it more difficult to prove that he knowingly made a false 
statement. 

Senator RUDMAN. I think that is possible. 
Mr. SOCOLAR. In other words, I am not sure of exactly, having 

focused on that, how that would work without paragraph 2 . 
Senator RUDMAN. I believe if you look at the various definitions 

of knowingly that the various courts have set forth over the last 
dozen or so years, you could be correct or you could be incorrect. 

At any rate, I think you and I both agree that. elevating the level 
of conduct to wreckless disregard tied in with the definition of 
knowingly is a safer way for this committee to go. 

Mr. SOCOLAR. Let me say that I think it is a safe way. I think 
that those definitions and the due-process safeguards should ade
quately protect against undue harrassment of charged individuals. 

Senator RUDMAN. Thank you v:ary much. 
Chairman ROTH. One final question: If a penalty is assessed 

against an individual, the enforcement of that penalty still requires 
referral to the Justice Department unless you are able to offset it 
against some claim of funds that the Government has. 

Do you see that we are talking about thousands of cases, that 
this alternative method of collecting will help avoid the necessity 
of going to the Justice Department which, as we know, has not 
prosecuted these cases because of the manpower shortages or do 
you think we will be leading ourselves into another alley where we 
get the penalties but find it very difficult to get them paid? 

Mr. SOCOLAR. The offset provisions in the bill do help. The refer
ence to the Department of Justice for the collection would result, 
as far as the Department is concerned, in a much less extensive 
suit, in terms of time and effort to prosecute, than having to estab
lish the claim in the first instance. 

Chairman ROTH. But conceivably, we are talking about thou
sands of cases? 

Mr. SOCOLAR. That is correct. 
Chairman ROTH. If this statute if going to be successful-or do 

you think it will have an effect such that that won't be necessary? 
Mr. SOCOLAR. There are any number of ways that might play out. 

One might expect, for example, that with the statute on the books, 
and with the availability of these kinds of remedies, not all of those 
cases would have to go to a full proceeding. There might well be 
settlements that would be readily obtainable that are not obtain
able under the current structure. Again, I have to say that the fact 
that there may be thousands upon thousands of fraud cases in the 
process does not mean that there would be thousands and thou
sands of proceedings under this statute. There would be an oppor
tunity to fit the number of prosecutions within an agency to some 
estimate of benefit versus cost. The important thing is to have this 
remedy available. 

Chairman ROTH. Thank you very much for coming here today, 
Mr. Socolar. Your testimony is most helpful. 

Mr. SOCOLAR. Thank you very much. 
[The prepared statement of Mr. Socolar follows:] 

\ 
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PREPARED STATEMENT OF MILTON J. SOCOLAR 

Mr. Chairman and members of the committee, we are here at your request to 
comment on S. 1780, entitled the "Program Fraud Civil Penalties Act." 

Fraud in Government operations and programs undermines the integrity of the 
Federal Government. Unfortunately, many now believe that individuals can commit 
fraud against the Government with little or no fear of Federal reprisal. The sad 
truth is that often they are right; crime against the Federal Government often does 

pay. . G b t'ts t'b'l't Recently there has been increased concern m overnment a ou 1 suscep 1 1 1 Y 
to fraud, ~nd consequently, an increased desire for greater accountability. This is 
evidenced by a number of actions the Government has. already taken such as the 
establishment of fraud hotlines in several agencies, and the Office of Management 
and Budget's recent issuance of its circular on internal control systems. 

S. 1780 would provide agencies with a mechanism to impose civil penalties against 
those who knowingly make false claims or statements for money, property, or serv
ices provided by the Federal Government. The proposed bill would strengthen the 
Government's ability to recover funds lost due to fraud and if aggressively imple
mented, its penalty provisions should serve as a deterrent to the commission of 
fraud. Enactment of this legislation would be a positive step toward providing the 
tolls necessary for effectively combatting fraud against the American taxpayer. The 
use of civil money penalties has been increasingly recognized as an effective mec.ha
nism to enforce a wide variety of Government program requirements. 

GAO'S 1981 FRAUD REPORT 

In May 1981 we issued Volume I of a three-volume report to the Congress enti
tled, "Fraud In Government Programs:-How Extensive Is It?-How Can It Be Con
trolled?". The report disclosed the results of a statistical analysis of over 77,000 
cases of fraud and other illegal activities identified by 21 Federal agencies over a 
2% year period. We pointed out that the Department of Justice, for a number of 
reasons, often declined criminal or civil pros~cution. We also pointed out that Feder
al agencies in some cases took administrative action focusing on recovery of the 
moneys lost as a result of fraud without assessment of any penalties. We recom
mended that Congress consider the enactment of legislation to authorize agency as
sessment of civil monetary penalties against persons and organizations who commit 
fraud against Federal programs. . 

Every year about 200,000 cases of all types of Federal crime, including fraud, are 
referred to the Justice Department for prosecution. With limited resources, the Jus
tice Department is forced to concE'trate on those cases which it perceives to be of 
greatest importance and likely to attract public attention. Over the 2Y2 year period 
covered by our review we projected that Justice declined to prosecute about 7,800 
cases or 61 percent of the nearly 13,000 fraud cases agencies referred for prosecu
tion. Lack of prosecutive merit or jury appeal and insignificance of the Govern
ment's financial loss were the reasons most frequently cited by Justice for declining 
prosecutiol).. 

We recognize that the Justice Department cannot prosecute every fraud case Fed
eral agencies refer. For this very reason we consider it important that Federal agen
cies be authorized to levy civil money penalties and assessments in those fraud cases 
which Justice elects not to prosecute. The proposed act would be a useful tool for 
discouraging attempts to defraud the Government. 

Mr. Chairman, at this point I would like to note that at your request we are cur
rently conducting at selected agencies a detailed review of the effectiveness of ad
ministrative actions taken to: (1) Recover funds lost due to fraud; and (2) penalize 
those who committed the fraud. We believe the results of this current review should 
further support the need for this legislation. 

SPECIFIC COMMENTS ON PROPOSED ACT 

I would like now to address several specific features of the bill. 
First, section 801(a) indicates that the proposed act would apply specifically to the 

Postal Service, to all agencies with statutory inspectors general authorized by the 
Inspector General Act of 1978 and to the executive departments designated in sec
tion 101 of Title 5 of the United States Code. This might be read to exclude the mili
tary departments as they are specifically designated as such in section 102 of Title 
5. The Committee should consider clarifying this aspect of the bill. 

Second, section 802(b) discusses the liability for false claims and statements. It 
provides for civil penalties of not more than $10,000 for each false claim or state-
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ment and assessment of not more than double either (1) The amount of money paid 
or the value of the property or services received as a result of the false claim; or (2) 
the amount of damage sustained by the United States including consequential dam
ages and the cost of investigating the false claim or statement. We think the bill 
should be clarified to show that the term "consequential damages" is intended to 
cover all costs incurred by the Government, including such items as the cost of any 
administrative expenses incurred in documenting a false claim or statement. 

Third, section 806 provides that the authority head may initiate proceedings upon 
approval by the Attorney General, or may initiate proceedings if the Attorney Gen
eral takes no action within 120 days after receipt of the written notice of intent to 
initiate a proceeding. We think a waiting period of 120 days is too long given the 
need for prompt action in these cases. Something on the order of 60 days would, in 
our view, be reasonable. 

BETTER INTERNAL CONTROLS NEEDED 

While we support the proposed legislation as a useful measure toward changing 
perceptions regarding our tolerance of fraud, it is important to recognize that other 
approaches should be vigorously pursued as well. In our May 1981 report on fraud 
and in congressional hearings we have emphasized that a major element in the fight 
against fraud lies in strengthening systems of agency internal controls. Fraud and 
related illegal acts are better dealt with through prevention than through after the 
fact actions seeking recoveries and the assessment of penalties criminal or civil. 

Internal controls will not guarantee that fraud will not occur. But sound controls 
make fraud difficult to perpetrate and we are pleased to acknowledge the increasing 
emphasis directed toward this important aspect of fiscal integrity. Legislation, 
which GAO supports, has been passed in the House (The Federal Managers Ac
countability Act (H.R. 1526)) and a bill has been reported out of this Committee (Fi
nancial Integrity Act (S. 864)) to strengthen systems of internal controls in the Fed
eral Government. 

Though in the long run the best way to prevent fraud and related acts is through 
effective internal control systems, there is no question but that fraud funds lost 
through fraud should be recovered, and that perpetrators of fraud should be penal
ized. Because it is impossible as a practical matter for every fraud case to be pros
ecuted by the Justice Department, Federal agencies need independent authority to 
take meaningful administrative action. S. 1780 would provide that authority. 

Mr. Chairman, this concludes my prepared statement. I would be pleased to re
spond to any questions you or other members of the Committee may have. 

Chairman ROTH. We next will call on J. Paul McGrath, Assistant 
Attorney General, Civil Division, Department of Justice. 

Welcome to the committee. 
Would you please introduce your colleague? 

TESTIMONY OF J. PAUL McGRATH, ASSISTANT ATTORNEY 
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE 

Mr MCGRATH. Thank you, sir. 
I am here this morning with Mr. Alexander Youngel, who is a 

supervising attorney in the part of our Commercial Branch which 
is responsible for civil fraud litigation . 

Chairman ROTH. Your statement may be summarized if you 
choose. It will be included in the record as read. 

Mr. MCGRATH. Thank you, Mr. Chairman. 
I would like just to summarize it and to point out what seems to 

us to be the principal points in the testimony. 
First of all, I would like to say it is a pleasure to appear here 

today to state the views of the Department of Justice and the ad
ministration generally on S. 1780, which would provide for the im
position of civil penalties for false claims made to the United 
States in administrative proceedings. 

I think it should be clear that the administration and Congress 
share a vital concern about program fraud. In many cases in the 
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past, such false claims-as has already been ~lear from what has 
been said this morning-have escaped prosecutIOn. . 

We think it is vital that anything that can be done to allevIate 
gaps in the current enforcement system be closed up. And the 
reason for that is obviously that the victims of such fraud are the 
taxpayers in general and especially tJ:ose citizens for whose benefit 
particular programs have been establIshed by C0!lg~ess. . . 

As I am sure the committee is aware, the prmCIpal responsIbIl
ities in the Department of Ju~t~ce ~or h~ndlin~ the qovernment's 
commerCial and contractual lItIgatIon, mcludmg clal!11s of fra~d 
are handled by the Civil Division. Although a number of r~medles 
are applied and a number of statutes. are used, t~e prmc~pal en
forcement mechanism is the False Clalms Act, whIch provIdes for 
double damages and $2,000 forfeitures where false claims ~ave 
been submitted to the Government or where people have conspIred 
to defraud the Government with respect to contracts or other pro-
grams. . .. . 

I want to make it clear, Mr. ChaIrman, that the admInIstratIon 
strongly supports consideration by Congress of alternative remedies 
to supplement those remedies already in ~xistence, because the 
ability to impose effective monetary sanctIons on those who de
fraud the Government is both a useful deterrent and an efficacious 
means of recovering damages which the Government has suffered. 

My written testimony summarizes the act, and I don't want to 
repeat that, but I would like to emphasize several elements of the 
proposed legislation which we regard as very important. . 

One is the definition of scienter or knowing in the act. In the bIll 
as now drafted the language specifically states that a knowing false 
statement includes a statement that is made in wreckless disregard 
of the truth. 

In our view, it is important to have that in this legislation. That 
codifies what we regard as the most appropriate holdings by courts 
of appeals and the Court of Claims under the False Claims Act. 

We believe those holdings are the best statement of the law and 
that it makes a good deal of sense to incorporate them into the lan
guage of this statute, the language which Senator Rudman referred 
to earlier. 

Second, and we think equally important, section 802 also makes 
it clear that the Government can recover consequential damages in 
proceedings under this bill. Again, we think that is very important 
because, otherwise, the Government cannot recover losses which 
are directly attributable to false claims. 

One reason for this is that unle~l consequential damages are per
mitted there are many situations in which the Government cannot 
recover damages because the only person left with funds may be an 
individual with whom the Government is not in privity of contract. 
So people who defraud the Government in a very real way have 
been able to escape liability. 

The principal reason why we strongly support the basic concept 
of S. 1780, which would permit fraud claims to be handled by ad
ministrative agencies, is that many fraud claims simply cannot be 
litigated in the courts in anything like an economically feasible 
fashion. The cost of litigation in the Federal courts is simply too 
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great in many cases for it to make good economic sense to bring a 
civil fraud case in the Federal courts. . 

The administrative resolution of such claims would address this 
problem because that resolution would be a more expeditious and 
inexpensive method of resolving these claims and would also 
permit a more efficient allocation of the administration's resources, 
the resources of the Department of Justice and those of the courts. 

One question that has been raised about this legislation is wheth
er the administrative proceeding mechanism would improperly de
prive persons who were brought in under fraud claims of their 7th 
amendment jury trial rights. 

We want to make it clear that in our view the Supreme Court's 
holding in the Atlas Roofing case, which is cited in our testimony, 
indicates that there would not be a 7th amendment problem here 
because this statute would create new administrative rights which 
did not exist at common law; and that any other interpretation of 
the 7th amendment would, in our view, put an overly mechanical 
straitjacket on this area of the law. 

Mr. Chairman, having said all of that, as the testimony indicates, 
there are a number of respects in which we would suggest modifi
cation of the bill as now drafted. One is that the bill as now drafted 
does not limit in dollar amount the claims that could be made 
before administrative tribunals. 

We believe that it would be more appropriate to have a dollar 
limit. We have suggested a $50,000 amount for the amount claimed 
or $25,000 amount for the amount of damages. There is no magic in 
those amounts, but we do believe it would be more appropriate to 
have a dollar limit and the main reason for that is we feel the 
large r and more complex cases should be litigated in court where 
there is a broader variety of remedies available to the parties. The 
administrative mechanism which is provided for in this bill, we be
lieve, is essentially necessary for smaller claims. 

Second, the definitional section of the bill, which defines what in
vestigating officials would be able to investigate false claims under 
this act, does not include the Federal Bureau of Investigation. We 
believe the Federal Bureau of Investigation should be included. It 
has a significant role in investigating fraud generally, and we be
lieve that should be reflected in the bill. We are also concerned 
that if it is not reflected, one might later claim that there was 
something improper about the FBI being involved in such a pro
ceeding. 

We also believe that the requirement that a finding of possible 
criminal violation be reported to the Inspectors General and then 
to the Attorney General should be changed. We believe that, 
rather, any finding of possible criminal violation by agencies ought 
to be able to be reported directly to the Attorney General, and that 
there need not be any intermediary position in the chain of that 
message. Obviously, it would be equally appropri.ate if the report 
were made simultaneously to the Attorney General and the Inspec
tor General of the agency. 

Third, the bill as now drafted includes both false claims and false 
claims statements within its purview. 

We believe that false statements should not be included. The 
reason for that is that under cu,:rent law, including several Su-
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preme Court cases, only false claims and not false statements are 
actionable under the False Claims Act. 

We believe that in starting out:>.this new program it would make 
a lot of sense to go with the body of law t~at now exist.s,. under t~e 
False Claims Act, to make for a much SImpler transItIOn to thIS 
new procedure. . 

If, over time, it seems to make sense to broaden It to add new 
areas of law, then I think that should be done. But in order to get 
it off to a running start it would be a lot more efficient to take the 
body of law that exists under the False Claims Act and move ahead 
with that in this area. 

Fourth, the act now provides for a set 120-day limit on the time 
in which the Department of Justice would have to indicate either 
that it agreed that a proceeding under this legislation could be 
brought or to indicate that it should not be brought. 

We oppose such a set time period. We think it makes much more 
sense to have a statutory direction to the Attorney General to 
enter into a memorandum of understanding with agencies to 
govern this part of the procedure. 

Fifth, there is one point of clarification that we think is very im
portant in the bill. Section 802(d)(2)(A) now seems to indicate that 
an agency is vested with litigation authority in court to enforce 
civil penalty assessments. We suspect that that was not intended 
because it seems to be inconsistent with other provisions of the bill. 
We believe it is inconsistent with 28 U.S.C. 516 to 519 also. 

Sixth, the bill now provides for a $10,000 civil penalty. We be
lieve that it would be a little more appropriate to adjust that down
ward to $5,000. The reason for that is that the False Claims Act 
now provides for a $2,000 penalty, and although in the past we 
have favored an upward adjustment of that amount, in any event 
we think that $5,000 would be more appropriate to avoid what oth
erwise would be quite a widely disparate result in cases, depending 
on whether you went the administrative route or whether you 
went to court. 

There are several other items mentioned in my testimony. I 
don't believe I need to refer them right now. But I would like to 
reiterate that the administration strongly endorses the overall con
cept of S. 1780. 

We believe that a procedure such as that set forth in this legisla
tion would significantly enhance the Government's ability to deal 
with the ever-increasing problem of fraudulent abuse of Federal 
programs and the ever-increasing concern among the citizens of 
this country with such fraud. 

I would be happy to answer any questions that the committee 
has, Mr. Chairman. 

Chairman ROTH. Thank you, Mr. McGrath. Let me make two or 
three comments on your testimony. 

My initial reaction is that your proposal that we include the FBI 
can be done. In the case of the 120 days I am sure you heard the 
testimony of the previous witness that it ought to be a shorter 
period. I will be candid with you. I am inclined to agree. I think 
the need in these cases is to expedite action and not delay it. But 
that is something we can look further into. 
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I was also very much interested in your comments on false state
ments, as a matter which I still have an open mind on. As you 
point out it is not covered in the False Claims Act. Let me give you 
an illustration. Let's go back to your case, where a large company 
falsely states that it is a small business and is awarded a contract 
and fully performs so that there is no financial impact or recovery. 

What action do you think the Government should be able to take 
against that kind of a false statement? 

Mr. MCGRATH. Whether or not there ought to be debarment or 
suspension proceedings or some such thing I think perhaps is 
beyond the scope of what we are talking about this morning. Our 
view is that the main purpose of this legislation is to remedy situa
tions where the Government has lost money, where the taxpayers 
in some way have been economically deprived of money, where 
there has been a loss. In the situation that you have referred to, 
Mr. Chairman, there is no loss to the Government. It may be that 
someone has done wrong, that they have not followed procedures 
corl'ectly, that they are subject to criminal prosecution under 18 
U.S.C. 1001. But if the Government has not been injured, it is a big 
step to go and penalize someone civilly for that. 

On the other hand, false claims have been defined quite broadly 
by the courts to include any false payment demand. So that under 
the Supreme Court case just a few years ago, United States v. Born
stein, I think you can have a situation where if indeed the false 
claim that is made results directly in the payment to the individual 
even if there isn't a loss to the United States, there could be a re
covery. 

So I guess what I am really saying is that if there is a mere 
statement out there that is false, just as false as you can imagine 
but it hasn't led to the payment of money directly, then it should 
not be actionable. However, any false statement which leads direct
ly to a false payment demand which leads directly to a false pay
ment should be. 

I can give you one example that I think is a pretty good one, that 
has been in some cases. 

If one makes a false statement in a loan guarantee application 
and the loan is given, and there has not been a default, that may 
be a false statement that would be actionable under the criminal 
law but under the False Claims Act it probably would not be unless 
there is some default, unless there is some damage to the Govern
ment. 

Chairman ROTH. As you know, this legislation at least seeks to 
address the question of false statements, and I suppose what we are 
saying here is that, while there is not a direct financial impact, 
these statements do help to defeat a legislative policy of giving op
portunities to small businesses, minority groups, and so forth. 

Mr. MCGRATH. Yes. 
Chairman ROTH. So, I guess it depends on how you define injury 

and, of course, under the False Claims Act there is no protection. I 
think this is something that we are going to have to carefully con
sider because it does raise some problems in my own mind. I think 
there is a very serious problem here. 

I would like to go back to the point that I raised earlier. Do you 
think there are adequate checks to prevent this procedure from 
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being used to harass small businessmen or someone in the private 
sector? What would be your comment on that? 

Mr. McGRATH. My comment is that there are adequate checks in 
that regard. I believe one of the provisions that was discussed in 
that earlier discussion with Mr. Socolar was the definition of when 
one knowingly submits a false claim. And the language in this bill 
about submitting something with reckless disregard of the truth 
seems to us very appropriate because without that language it is 
much easier for the defendant to come in and say, well, yes it 
turned out what I stated was false but I didn't know that. I j~st 
didn't check it. 

. If it is a. situation where the information is right there, it is the 
kmd of thmg he would always check, he would know about it it 
s~e!lls to u~ that it is not appropriate to apply an overly strict d~fi
mtIOn of SCIenter. The courts that have held that reckless disregard 
of the truth is the standard in this area would not have any prob
lems with protecting the rights of defendants. One reason that they 
have held, however, is that under the False Claims Act the burden 
of proof generally has been clear and convincing evidence and not 
a preponderance of the evidence. 

That has been one of the safeguards. I would think that if this 
particular statute qid not address the burden-of-proof question that 
probably the co~rt~ would incorpor~te into it a finding that it was 
clear a!1d convmcmg standard as It generally is in the Federal 
c~)Urts m fraud cases. That would be another protection that indi
vIduals would have. 

In general, they have th~ ~hole pr.otection of the body of law 
that has grown up around CIVIl fraud m the Federal courts which 
body of la'Y makes it more difficult to prove a fraud claim' but at 
the sa~e tIme protects those against whom the claim was brought. 

ChaIrman ROTH. Senator Rudman? 
Senator RUDMAN. I will pick up that point because I am aware of 

the "clear ~nd c,onvincing" test in the Federal jurisdictions. Of 
c~>u~se: tha~ IS q.U1t~ contrary to the level of proof in most State ju
rISdICtIOns m this kmd of case. 

Mr. MCGRATH. Yes; I believe it is. 
Senato: RUDMAN. AS!:l matter of fact, it is, and one of the things 

that I thmk yre ar~ ~~rIOusly concerned with here is to make sure 
that the chaIrman s cO.ncerns as expressed, and I think very well 
expressed, are met. This should not be a vehicle for abuse. On the 
other ha;n~, one. of the c~ear reasons for this legislation is to give 
the admlmstratlve agencIes a better opportunity to in fact get at 
some of these fraud claims which historically have been quite diffi
cult to prove, and I know that the American people don't under
stand some. of these cases when they read of them in the popular 
press especIally the more flagrant ones. 

One of the thing~ I want to consider here is as this works its way 
through the ?~mm.lttee and the Senate is whether we may want to 
have a defimtIon m her~ of 'what the standards will be. I am not 
s':lre, that I would go wIth clear and convincing. I am sure you 
dI~n t advocate that. You simply suggested that as what they 
mwht .d<? I am. not sure that is what they would do in this case. I 
thmk It IS possIble. Maybe we would want to go to the kind of level 
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of proof that many of the States use, that is, preponderance of the 
evidence. That is the first point. 

You don't really have to answer that. That is just a comment. 
I take it from what you said regarding the definition section at 

the bottom of page 7, in fact in your testimony you used the words 
"knowingly includes reckless disre*ard" that it might be better 
draftsmanship if the word "means' were stricken and the word 
"includes" were inserted there. 

Mr. McGRATH. Yes; I agree. 
Senator RUDMAN. I want to establish a major point here, that it 

is your belief and the feeling of the Department of Justice that we 
ought to have a dollar limit. That troubles me, Mr. McGrath. It 
troubles me for two reasons. First, of course, is the record of the 
Department of Justice, and I do not say this critically, having been 
in a similar role myself as a State attorney general. Your statistics 
don't look all that good but when you get into the parameters of 
each case I am sure there was a reason. Obviously you don't want 
to go ahead and start prosecution in any of these cases under var
ious acts unless you have some likelihood of success. Sometimes I 
think ~ou are a bit too conservative but that, of course, is a matter 
of one s judgment. You may get a situation here where you choose 
not to prosecute even though it is above your statutory limit. Let's 
say for a hypothesis here that we put in preponderance as a 
burden in this legislation which eventually passes in that form. 
Don't you think that by doing that you are denying the agencies a 
possible crack at success at some fraud which under your levels of 
proof and your act may be difficult which they might be able to 
enforce with all of the procedural due process that anyone is enti
tled to but maybe with a different standard? 

That is my problem. , 
Mr. MCGRATH. I understand. First of all I think you understand 

that fraud cases are frequently not brought for a whole variety of 
reasons and particularly when you start talking about the kind we 
are talking about here, collectibility more often than not is the 
main reason. The person who has committed the fraud has done it 
because he was broke and he is still just as broke when we go to 
bring the lawsuit. 

Senator RUDMAN. Unfortunately we often reward those people 
with more money later. We have found such examples in this com
mittee. 

Mr. MCGRATH. Yes. A problem that we have with making the 
remedies or procedures under this particular act totally different 
from the False Claims Act is that basically we are going after 
people for the same thing, for penalties where a fraud has been 
committed. And although this is not a criminal statute, where you 
are looking for double damages and forfeitures, it is still an ex
treme remedy. And it does seem to us that it is appropriate to have 
at least generally the same kind of procedural safeguards in terms 
of what constitutes a fraud and so on applied in this area as it 
would if we were in court. 

It doesn't have to be exactly the same. Consistency doesn't have 
to be carried out that far. But it does seem. to us that because this 
is an extreme remedy that we ought to be careful, because other
wise all kinds of due process quasi-constitutional claims can be 
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raised. I think that the area of burden of proof is probably a good 
one. It isn't to say that you couldn't have a burden of proof in 
fraud cases that was preponderance of the evidence, that that 
would be unconstitutional, but nevertheless the Federal courts 
have grafted a somewhat Istricter burden of proof on fraud cases 
and I think that we ought to be kind of careful before we go the 
other route in this legislation. 

I think the other question you were raising, however, if I under-
sta~ld you, is essentially if the Department of Justice has signed off 
on a case, has decided it i.s not an appropriate case for criminal 
sanctions and they declined to bring a civil suit, should the agency 
have another crack at it? In our view that would not be appropri-
ate for several reasons. 

One, it strikes us as beginning to bring an element of unfairness 
into the situation. A company or an individual comes in, there is a 
whole review as to whether there would be a lawsuit for a particu
lar kind of penalty, it is decided that it would not be brought for 
whatever reasons, not enough evidence, unfairness, noncollectibi
lity, whatever. Then to have an administrative agency take a 
second crack at that strikes us at least as bordering on unfair. 

Second, the reason why we have central litigating authority in 
the Department of Justice is a feeling that there should be some 
consistency in handling, :in at least major litigative endeavor3, 
major enforcement endeavors. And this area we are talking about 
now, program fraud civil penalties, ought to be handled u~iformly. 
We shouldn't have wildly disparate handling in the Department of 
Defense a.nd in HUD and in HHS. There ought to be some kind of 
consistency of approach. 

The only way you are going to be sure of having it under this 
kind of statute which would permit administrative claims to be 
brought in a number of different agencies is if you have this kind 
of check and balance in the Department of Justice. For that 
reason, we feel that if thl~ Department of Justice has declined and 
feels a suit should not be brought that it should not be brought. 

Senator RUDMAN. I understand that argument. I agree with parts 
of it and disagree with parts. Let me ask you this: How many 
people ~o you have in the section that are dealing right now with 
Federal? 

Mr. MCGRATH. We have 125 in our commercial branch but they 
handle all kinds of things. There are probably about 2 dozen people 
who work most of the time on fraud cases. There are other lawyers 
who handle fraud cases but of course a large percentage of fraud 
cases are handled by the U.S. attorney's offices which we supervise 
in this area. So I can't give you an exact number of lawyers who 
are involved in fraud cases bu~ we do have a large number of attor
neys who are involved. 

Senator RUDMAN. Do you feel it is inaccurate to state that in fact 
as you go through all of the criteria relating to whether or not you 
will go forward in a case that there are instances where there is 
pr?bably collectibility, it may be a. difficult case, but something you 
thmk you be able to go ahead WIth, but for reasons of just sheer 
numbers like any other office you choose those cases that have the 
greatest amount of money in them, and the greatest chance of suc
cess, that there are cases in fact that do not go forward out of these 
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thousands of cases that were declined that in fact might have col
lectibility and a reasonable chance for success but the question of 
priorities, questions of the mass numbers you are dealing with that 
you just make decisions that exclude some of those? Is that inaccu
rate? 

Mr. MCGRATH. I hope it is inaccurate but I can't swear to you 
that it doesn't happen. If it happens in an area, the' area it happens 
in is the area of the small cases. That is the real problem-the case 
that comes in involving $5,000, $10,000, or $20,000. It would cost 
that much or more than that to prosecute it civilly. We do not have 
a great excess of resources in our litigating groups. And that kind 
of case, I am concerned, especially in the future as things get 
tighter, is going to be much more difficult to bring. 

That is the area that we have been focusing on and are con
cerned about. 

Senator RUDMAN. Finally, Mr. Chairman, I want to state to you, 
Mr. McGrath, that I believe that there is a certain deterrent value 
to prosecuting those claims. I can think of an instance that is 
taking place now in your Criminal Division in San Diego that has 
to do with the Defense Department, some shipyard operations out 
there that is of a serious nature. And there are others around the 
country I have been aware of, some of which have not been pros
ecuted either criminally or civilly. I think the deterrent value of 
going after some of these even small claims has something, you can 
say something about it in terms of really helping to put the word 
out that the Federal Government does not intend to be defrauded 
and will move vigorously even though the claim might be small. 

So I think your, points are very well taken. I think your testimo
ny has been very helpful. Obvously we have some choices to make 
here. I have found your comments very helpful. I agree with most 
of them. I disagree with several. 

Mr. MCGRATH. I would just like to say that that deterrent point 
you mentioned is the one that is critical to us. You can never find 
all the frauds that are committed. You have to hope that your 
system is strong enough that it deters people who you will never 
know about from committing fraud. I think that is the essence of 
it, Senator. I agree. 

Senator RUDMAN. Thank you, Mr. Chairman. ' 
Chairman ROTH. Thank you Senator Rudman and you, Mr. 

McGrath. We appreciate your being here. 
[Mr. McGrath's prepared statement follows:] 

• ,,., 
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PREPARED STATEMENT OF J, PAUL McGRATH 

Mr. Chairman and Members of the Committee: 

It is,a pleasure to appear before you today to furnish to the 

Committee the views of the Department of Justice on S.1780, a bill 

to provide for the imposition of civil penalties for false claims 

and statements made to the United states, or to those receiving 

property or having contractual relations with the United states. 

Among our principal responsibilities in the Department of 

Justice is the handl ing of the Government's commercial and con

tractual litigation, including 'litigation to recover losses 

resulting from frauds upon the Government, 'and from the corruption 

of federal employees. In the fraud area, this litigation typi-

cally involves suits brought under the False Claims Act (31 U.S.C. 

55231-235) to reco~e+ double,?amages and $2,000, forfeitures trom 

those who submit, false claims to the Government, from those who 

cause such false claims to be submitted, or who conspire to 

defraud the Government 'with respect to its contracts and other 

programs. In this respect, the' False Claims Act is somewhat 

analogous to ,the objectives which the principal provisions of 

S .1780 ,seek to achieve through administrative action. 

The Department of J~stice supports consideration by Congress 

of alternative remedies to supplement the Government's principal 

rights to seek redress against the perpetrators of fraud through 

the imposition of criminal sanctions or judicially imposed civil .. 
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liability. We believe that the imposition ,of effective monetary 

sanctions by the agencies which have themselves been victimized 

may serve both as a useful deterrent and as an efficacious means 

of recovering damages in those cases which would be inappropriate 

for resolution through the judicial system. 

S.1780 with these views in mind. 

We have examined 

S.1780 would establish a civil penalty mechanism for the dis-

position of cases involving false claims and false statements to 

the united states, or to those with whom it has commercial rela

tions in the form of gr~nts or contracts. The bill contemplates 

that various Federal agencies, as well as the Postal Service, will 

be authorized to impose the prescribed civil penalties. 

At the heart of this civil penalty mechanism are the defini

tional provisions in proposed sections 801 and 802. 

In section 801, a claim is defined to mean either a request 

or demand to the Government for property, services or money. A 

·claim" under section 802 also includes requests or demands which 
, I 

are made to recipients of Federal funds, or to parties to con-

tracts with the United states in circumstances in which the 

Government provided a portion of the money or property claimed. 

section 801 also defines a statement to mean, in substance, 

written representations or certifications made to the Government, 

its grantees or contractors. A "statement" differs from a ·claim" 

in that it does not necessarily contemplate the transfer of 

Federal money, property or services to the maker • 

- .c:.. 
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section 802 sets forth the circumstances under which a claim 

or a statement will give rise to liability for civil penalties. . 
The section requires that the Government show that the claim or 

statement was false. This element of falsity looks generally to 

whether or not the c:\aim or statement contains information which 

is substantially inaccurate, or -- in the case of a claim -- is 

for money, property or services which were not provided in accor

dance' with law. 

section 802 does not, however, require the imposition of 

civil penalties simply because a claim or statement is false. As 

subsection (b) provides, a false clal'm or t t s a ement ~ be know-

ingly made before liability attaches. This element of scienter __ 

in this context, knowledge of the falsity of the claim Or state

meul -- encompasse~ ~oth actual knowledge of fals ity and conduct 

evincing a reckless disregard of h th weer or not a given 

representation is false. In this respect, the scienter provisions 

of the bill parallel those of the False Claims Act. As many 

courts have recognized, since concealment is the very essence of 

fraudulent conduct, and i f d 1 s nce rau u ent conduct itself is 

involved in matters relating to false claims and fals,~ statements, 

the use of this traditional tort concept of recklessness is fully 
warranted. S .1780 thus in our view wisely includes reckless 

disregard of the truth as part of the scienter i requ rement of the 
bill. 
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Section 802 also insures that the Government ~an recover its 

consequential damages in any proceeding under the bill. In our 

experience, in many matters involving pro9r~n fraud r th~ Govern

ment is unable to seek redress against those with whom it had 

privity of contract. A disturbing number of cases involves 

corporate entities that have become defunct before proceedings can 

be initiated, while the ~rincipl:".;! of such entities -- with whom 

the Government had no privity of contract -- have sufficient 

asset. to recompense the Government for the fraud which they 

perpetrated through their form~r corporation. To insure against 

any interpretation which would deny full· recovery to. the Govern

ment where proceedings are initiated against those with whom the 

Government had no privity, S.1780 properly includes consequenti~l 

damages in section. 802. 

We at the Department of Justice strongly support many of the 

other concepts in S.1780. As I indicated previously, we believe 

that a mechanism for resolution of many fraud matters through 

administrative proceedings is long overdue. The Government's 

present remedies for attempte(1 or. successful fraudulent conduct 

are confined to the judicial system. Many of the Government's 

false claims and false statement cases involve relatively small 

amounts of money. In these cases, li tiga tion in the Federal 

courts may be econom.lcally unfeasible because both the actual 

dollar 10s8 to the Government and the potential recovery in a 

\ 
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'civil suit may be exceeded by the Government's cost of litigation. 

Moreover, the large volume of such small fraud cases which could 

be brought -- such as matters including fraudulently-obtained 

FHA-insured horne improvement loans, or CHAMPUS or Social Security 

benef i ts -- ,;,ould impose an unnecessary burden on the docket of 

the Federal courts. Administrative resolution of such small cases 

will, in our view, address this problem by establishing an expedi

tious and inexpensive method of resolving them. At the same time, 

administrative resolution of smaller cases would permit a more 

efficient allocation of the resources of the Department of 

Justice, thus enhancing the Administration's efforts to control 

program fraud.' 

We believe that 'the .administrative proceedings outlined in 

section 803(b) will achieve this result, and will withstand con

stitutional challenge. In light of the Supreme Court's holding in 

Atlas Roofing Co. v. Occupational Safety and Health Administra

tion, 430 U.S. 442 (1977), we do not believe that these proceed-' 

ings would violate the Seventh Amendment's guarantee to trial by 

jury. In Atlas Roofing, the Court rejected a Seventh Amendment 

challenge to the administrative penalty provision; of the Occupa

tional Safety and Health Act of 1970 because it concluded that 

Congress had created new rights which did not exist at cornmon law 

when the Amendment was adopted. The Court held that: 

... 
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wqen Congress creates new statutory .public 
rights,· 'it may assign their adjudication 
to an administrative agency with which a ' 
jury trial would be incompatible, without 
violating the Seventh Amendment's injunction 
that jury trial is to be ·preserved. in 
·suits at cornmon law •• 

430 U.S. at 455. 

The rights' created here are not co-extensive with any cornmon law 

cause of action known when the Seventh Amendment was adopted. In 

addition, we believe that the statute may, like the False' Clairne 

Act, be characterized as a ·remedial· statute imposing a .civil 

sanctio.n.· ~ United States 'ex rel. Marcus v. ~, 317 U.S. 537 

(1943). Given.these considerations, the administrative proceed

ings do not deny 'trial. by jury. 

While we thus endorse' many of the essential provis ions of 

S.1780, we believe th~t the bill co~ld be improved aiong a number 

of lines. Fir~tr we believe that the coverage of the bill should 

be limited to claims below certain dollar amounts. In our view, 

the contemplated administrative proceedings should be confined to 

cases i~ which either the amount claimed does not exceed $50,000, 

or the Government's damages do not exceed $25,000. Such limita-
I 

tions are appropriate because, in larger and m~re complex cases, 

the resort to administrative proceedings may deprive both the 

Government and the defendant of remedies which ~ould be available 

to it in a judicial proceeding. Moreover, the administrative 

civil penalty mechanism is most efficacious for pursuing smaller 

fraud matters, ,,;here the amounts of the claims make civil and 

\ 



26 

criminal litigation impracticable; At the same time, larger fraud 

i d f inter-related. claims and cases often involve a myr a 0 

. for whl.'ch the Federal courts alone can provide full aounterclal.ms 

relief to all the parties. 

Secondly, we believe that the scope of investigatory juris

diction, as defined in section 803 (a) (1), should be broadened. 

Section 803 (a)(l) rnandates that the "investigating C?fficial" be 

either the Inspector General for an agency covered by the 

Inspector General Act of 1978, or, for an agency not so covered, 

an official within the agency designated by the agency head to in

vestigate cases to be brought under the administrative mechanism. 

Given the provisions of 28 U.S.C. S535, we do not believe that the 

Federal Bureau of Investigation should be excluded from c,ases 

falling wi thin the coverage of the bill. In addition, we believe. 

that the reporting requirement set forth in section 806 (d) (1) 

should not be structured to require agencies that do have 

Inspectors General to report evidence of official corruption to 

the Attorney General through the Inspector General. Given the 

provisions of 28 U.S.C. S535, we believe that any such reports 

should be made directly to the Attorney General, or to both the 

Attorney General and the Inspector General simultaneously. 

Third, we question the desirability of the inclusion of false 

statements within the scope of the bill. Under existing law under 

the False Claims Act, a false statement alone is not actionable. 
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United States v. McNinch, 356 U.S. 595 (1958). Accordingly, false 

statements are presently actionable through criminal remedies 

provided in 18 U.S.C. SlOOl and similar st.atutes. The deletion of 

false statements from the coverage of the bill will make the bill 

consonant with the False Claims Act, and will permit agencies to 

draw upon a body of established case law in interpreting the 

statute. 

Fourth, we believe that the 120-day time limit specified in 

section 806(a)(2) is inappropriate. We believe that a far more 

desirable approach to the preceived problem of the processing of 

referrals is a statutory direction to the Attorney General to 

enter into memoranda of understanding at the request of any agency 

head. These agreements will provide for a limited review period 

. ~or the Department tQ determine whether to initiate criminal ~r 

civil proceedings. 

Fifth, we believe that section 802(d)(2)(A) is in need of 

clarification. This section, which has been inserted in that 

portion of the bill establishing the elements for liability, 

appears to contemplate. that an agency head will be vested with 

litigation authority to enforce civil penalty assessments. We 

believe that the action is undesirable because section 805 deals 

with collection and 

- 8 -
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enforcement of civil penalty assessments. Those provisions look 

to a civil action brought by the Attorney General. To the extent 

that section 802(a)(2)(A) contemplates otherwise, it is discordant 

with other provisions of the bill and with 28 U.S.C. SS516 and 

519. ~ I.C.c. v. Southern Railway Co., 543 F.2d 534 (5th Cir. 
1976 ). 

Sixth, we believe that the $10,000 ,civil penalty amount may 

require downward ,adjustment. The existing forfeiture provisions 

of the False Claims Act -- which Congress enacted in 1863 __ 

impose a $2,000 forfeiture for each false claim. A person making 

a false claim, or causing a false claim to be made, could 

conceivably be liable under either statute, and to avoid widely 

disparate results in potential forfeiture liability, we recommend 

that the forfeiture 'amount be set at $5,000. 

We also suggest we suggest that the Subcommittee consider 

whether the administrative proceedings contemplated in section 803 

should be sufficiently flexible so as to permit agencies which are 

not covered by the Administrative Procedure Act to employ 

alternative procedures. We are reviewing within the Administra

tion what standards should govern the conduct of such proceedings. 

- 9 -
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Finally, we also urge the Subcommittee to weigh the desir

abilty of section 803(d), which permits Inspectors General and 

'other investigatory officials to use compulsory process to obtain 

testimonial evidence as part of an investigation. Under the 

existing provisions of the Inspector General Act of 1978, 

Inspectors General are authorized to compel production of 

documentary evidence alone. Neither the'lnspectors General, nor 

the Federal Bur.eau of Investigation --- the Government's principal 

law en1;orcement investigatory agency presently issue 

investigative subpoenas to compel testimony. Section 803(d) would 

permi~ such a departure, and we urge that the Subcommittee keep 

this legislation consistent with present law. 

In conclusion, let me reiterate that the Department of 

Justice ,strongly endorses the overall concept of S. 1780. We 

believe that, if enacted with the recommendations which we have 

set forth above, the bill would significantly enhance the 

Government's ability to deal with the ever-increa~ing problem of 

fraudulent abuse of Federal programs. We stand ready to work with 

the Subcommittee and its staff to provide whatever assistance it 

desires to arrive at agreement upon a bill which reconciles all of 

our concerns. 

- 10 -
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Chairman ROTH. We will now call forward a panel including 
Richard P. Kusserow, Inspector General, Health and Human Serv
ices, and Sherman M. Funk, Inspector General, Department of 
Commerce. 

We welcome both of you. 
We appreciate the fact you are here today. 
You have heard me say before that your full statement will be 

included in the record as if read, so that you will, hopefully, sum
marize. 

TESTIMONY OF RICHARD P. KUSSEROW, INSPECTOR GENERAL, 
HEALTH AND HUMAN SERVICES, AND SHERMAN M. FUNK, IN
SPECTOR GENERAL, DEPARTMENT OF COMMERCE 

Mr. KUSSEROW. Thank you, Mr. Chairman. 
I am Richard Kusserow, Inspector General of the Department of 

Health and Human Services and I am pleased to appear before you 
today to discuss the utility of providing Federal agencies with the 
authority to recover damages and impose civil penalties adminis
tratively for filing of false claims or statements. 

I also want to take this opportunity to thank the committee for 
its continuing efforts to combat fraud, waste, and abuse in Federal 
programs. The committee should be congratulated for its fine work. 
As you know, many Inspectors General have been advocating the 
need for legislation along the lines of that under consideration 
today. It will give us a vital additional weapon to control fraud. 

I consider myself fortunate to be the Inspector General of a De
partment which already has legislation covering its health financ
ing programs similar to the bill you have under consideration. As 
you know, the Omnibus Budget Reconciliation Act of 1981, Public 
Law 97-35, gave our Department the first civil monetary penalties 
law of its kind. 

Under that law, section 1128A of the Social Security Act, persons 
participating in medicaid, medicare, or maternal and child health 
programs who submit false or prohibited claims to the Government 
for reimbursement under those programs are subject to civil penal
ties. 

The penalty cannot exceed $2,000 for each item or service falsely 
or wrongfully claimed, and is in addition to any other penalties 
that may be prescribed by law. . 

In addition, the person can be assessed an amount of up to twice 
the amount wrongfully claimed. 

We in the Department have begun to take the steps necessary to 
implement this program. I am happy to report substantial progress 
on many fronts. First, the organizational arrangements have been 
worked out. Investigations will be conducted by the Office of In
spector General; General Counsel of HHS will provide the legal 
support, including the administrative prosecution of the case if a 
hearing is requested; and the administrative law judges who will 
hear the cases will bf. assigned to the Health Care Financing Ad
ministration. 

During the past few months, I have been developing plans for a 
significant reorganization of the OIG. As part of this reorganiza' 
tion, I am establishing a Civil Fraud Division which will include a 

• 
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un~t to be responsible for overseeing the operation of the civil pen
altIes process. 
~he Divisio~ will be a major component of the Office of Investi

gatIO~s. It wIll work 9losely with all our investigators, both in 
Washm~on, D.C., and.m the fi~ld, to assure aggressive use of this 
n~~ ~ntIfraud mecha~l1sm. It wIll also work closely with the Civil 
DIVISIOn of the Justice Department to assure that they follow 
thr<;mgh on cases appropriate for prosecution under the False 
ClaIms Act. 

We ~ope to have the new Division and the Civil Fraud Unit fully 
operatIOnal shortly. 

W,e h~ve already begu~ reviewing ongoing Federal and State in
vestIgatIOns. to uncover mstances where a civil penalty would be 
the approprIate remedy. 

The OIG has also begun to provide guidance to representatives of 
Sta~e medicaid fraud control units on the development and investi
~atIOn .of. cases for funneling into this system, and we are develop
mg tramlIW programs for both St.ate and Federal investigators. 

We are m the process of draftmg a comprehensive legal and in
vestigative manual on the c!vil money penalty law, which should 
be completed shortly. We wIll be pleased to provide copies to the 
committee when it is complete. 
. Finally, we have been meeting with respresentatives of the Jus

tice Department to work out procedures for coordinating our han
dling of these cases with them. 

In 1979, the InsI;>ector qeneral ~f our Department signed a 
me~orandum of understandmg covermg these procedures with the 
Asslstan~ ~ttorneys General for the Civil and Criminal Divisions. I 
am provldmg a. cop~ of .the memorandum of understanding for the 
~ecord. The maIn objective of our recent conversations with Justice 
IS the further refinement .of the memorandum of understanding in 
order to assure that we wIll have the most effective program possi-

. ble. I am extr~mely hopeful that we can develop the kind of ap
proach that wIll prove so successful that our procedures will be 
B;ble to serve as. a model for other agencies to follow should legisla
tion along the hnes of S. 1780 become law. 

[The memorandum of understanding referred to follows:] 

MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF HEALTH, EDUCA
TION, AND WELFARE AND THE DEPARTMENT OF JUSTICE ON PROCEDURES FOR THE IM
POSITION OF CIVIL MONEY PENALTIES 

I. INTRODUCTION 

The purpost; of this Memorandum is to delineate procedures which the Depart
ment of JustIce (DOJ) and the Department of Health Education and Welfare 
(HEW) to im~os~ civil money penalties for certain frauduient activiti~s in the Medi
care and MedICaId programs. 

II. GUIDELINES 

A. All matters will be referred to DOJ (used herein to denote both the Depart
me!lt and . the FBI .a!ld the United S.tates Attorneys) before HEW may initiate any 
actIOn to Impose CIvIl money penaltIes except where DOJ has authorized HEW to 
proceed without prior authority . 
. B. W~e.re a matter referred t~ ~OJ for criminal prosecution is pending prosecu

~Ive deCI~l(~n, or completIO!l of crimmal process, HEW will not initiate any action to 
Impose CIvIl money penaltIes unless the DOJ so authorizes. 

. '. 
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b ferred to the DOJ for criminal prosecution, and 

C. Where a mabtter dhasl' eedn orre where a matter has been referred only for civil 
cution has een ec me , . . It' 1 'i'. pros~ . HEW'll' ·t'atp action to impose CIVIl money pena les on y 11. conslderatlOn, Wl ml I .. '. 

1. The DOJ de~lines to ~ake cEW a~Whi~ o;ixty days from the date on which the 
2. Tthe l?OJ !allsdt~onroctl.lvfYI·1 Hactio~ of its decision whether or not to proceed with mat er IS relerre I' , 

litigation; or . h' d HEW to proceed. 
3. Thhe DOJ ot~edrwl~f ~~~i~::~nder the Medicaid program is convicted in State 

D. Were a prOVI er . t" t' . that program and where the 
court 0lf hn offef~h a~~!ii~s i~~cl~~dsi~i~ ~~g:s~oof $30,000 or wher~ the total o~ the 
Federa s are 0 e l' Ius forfeitures and other damages recoverable m a 
Federal share .of t~e.c alms, p f $75000 HEW will initiate action to impose civil 
civil fraud aICt~IOn, lSI mf~exrcethe °matt~r h~ been referred to the Civil Division, and 
money pena les on y a ~ "'1 t' . 

1 The Civil Division has declined to brmg a CIVI ~c l.on, ?r 
2' Th C' '1 Division has failed to notify HEW, Wlthm SIxty days from the d':lte 
o~ which~he matter was referred, of its decision whether or not to proceed wIth 

litigation; or . h' d HEW t proceed 3. The Civil Division has otherwIse aut orlZe • 0 . 

III. REPORTS 

A. HEW will notify the Civil Division w~en any civil money penalty action is ini-
t' ted and report on the results of that actIOn. . b f 
laB HEW will provide the DOJ with an annual report settmg out the num. er ~ 

civii money penalty actions begun, the amounts claimed, and the status of dISPOSI-
tion of each action. 

PHILIP B. HEYMANN, 
Assistant Attorney General, 

Crimina.l Division, Department 
of Justice. 

BARBARA ALLEN BABCOCK, 
Assistant Attorney General, Civil 

Division, Department of Jus
tice. 

THOMAS D. MORRIS, 
Inspector General, Department of 

Health, Education, and Wel
fare. 

Mr. KUSSEROW, Turning to S, 1780, let me first state my ,con~ic
tion that this administration will support in concept a legIslat~ve 
proposal which promises to save the taxpayers money ,by: reducmg 
fraud and abuse in Federal programs and by permIttmg us to 
recoup for the Government any money that has been wrongfully 
paid, b d' d' S In general I support the concepts and principles em 0 Ie 10 . 
1780, I belie~e that for many agencies it will serve as a significant 
additional tool to control fraud and abuse. 

The authority to impose penalties administratively would pr,o
vide a means of pursuing those who defraud the Government m 
circumstances where criminal prosecution is not pursued or the 
cost of civil litigation is more than the fraud itself. 

For instance, there are cases of providers of medical services who 
have submitted scores of false claims to medicare, but who, because 
the total dollar amount of their fraud was not substantial, have not 
been prosecuted eit~e.r criminally or civilly by, the Departme?t of 
Justice. If the prOVISIOns of S, 1780 had applIed, these prOVIders 
could have assessed penalties administratively, 

We endorse many features of S. 1780, including: 
The bill makes clear that organizations, as well as individuals, 

would be liable for the filing of false claims. 

.. 
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The maximum penalty for each false claim-$10,000-is consider
ably higher th~m our statute provides. 

Also, under S. 1780, the statute of limitations is 6 years from the 
date of submission of the claim. 

I do have a suggestion for your consideration. I do not believe it 
is necessary to specify a time limit in the statute for Justice to re
spond to our case referrals. Under section 1128A, the tJustice De
partment has agreed to respond to HHS case referrals in 60 days. 
However, not every agency has the same kind of caseload. We 
therefore believe it would be better not to specify a deadline in the 
statute, but instead permit each agency to work out a suitable ar
rangement with Justice. 

My staff is preparing a paper which addresses some of our less 
significant or technical concerns. We would like to provide those 
additional suggestions to your committee staff after they are pre
pared. I also will provide them with a chart which compares the 
most significant features of section 1128A, S. 1780, and the False 
Claims Act. 

I want to thank you again for affording me this opportunity to 
present my view3 on S. 1780. 

After Mr. Funk has had an opportunity to make a statement, we 
will be prepared to answer any questions. 

Chairman ROTH. I think we will hear first from Mr. Funk. 
Mr. FUNK. Thank you, Mr, Chairman, Senator Rudman. 
It is my pleasure to appear before this committee today to testify 

about S. 1780, the Program Fraud Civil Penalties Act. 
I especially appreciate the committee's interest in hearing from 

the Inspectors General. ' 
My interest is not academic because, under the bill, the Inspec

tors General would be responsible for investigating allegations of 
false claims and false statements. 

I should like to note that my statement and comments today re
flect my personal opinions as an Inspector General and do not nec
essarily represent the position of the administration. 

Before I give some examples of the kinds of cases we have in 
commerce that would benefit from the availability of administra
tive penalties, I should like to make some general comments about 
this area. 

Admittedly, criminal prosecution resulting from our investiga
tions represents the more glamorous side of Inspector General ac
tivity. Many of us are tlgraded," in effect, by the number of convic
tions to which we contribute. This emphasis on criminal proceed
ings raises a few troublesome questions: 

For one thing, it places administrative action on a back burner 
until a decision is reached about criminal action. The practical 
impact of this is very likely to be inordinate delays in seeking re
covery of fraudulent expenditures or in dismissing or otherwise 
punishing employees guilty of misconduct. Such an impact is exac
erbated by the light penalties which courts tend to award white 
collar criminals; employees perceive the end product of fraud to be 
a slap on the wrist. Swift and equitable administrative penalties 
would be more meaningful in many cases, and would hit the 
wrongdoer where it hurts most, in his checkbook. 
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Another problem is that once J .ustice has declined criminal pros
ecution or civil action, the Department may be left without an ade
quate or appropriate remedy against those who have corrupted its 
programs. The wrongdoer, if he or she is faced with an adverse per
sonnel action, can always point to the Department of Justice decli
nation as exculpatory material. 

An even more difficult problem arises from the "parallel pro
ceedings" which are inevitable when we seek criminal, and civil 
and/ or administrative sanctions concurrently. If S. 1780 is enacted, 
we can ahticipate that a number of false submission cases will 
start our as criminal investigations involving grand jury presenta
tions. 

Given the case law interpreting rule 6(e) of the Federal Rules of 
Criminal Procedure, which governs access to grand jury materials, 
it is unlikely that our investigators could get a court order for 
access to any grand jury records of testimony for use in an agency 
administrative hearing even after the criminal case had been con
cluded. 

Actually, the system is even worse than that: If any of our inves
tigators worked with the grand jury, we would have to disqualify 
them from working on the administrative case. 

Indeed, we have this precise situation in one of our major cur
rent investigations. To avoid any possible contamination of grand 
jury material, we are fielding a complete double team: One is com
posed of auditors and investigators assigned to the criminal pros
ecution side. The second, which scrupulously avoids contact with 
the first, consists of auditors and investigators assigned to the non
criminal side. 

They all are handling the same case. I consider this a wasteful 
duplication of effort. I respectfully suggest that, at some future 
time, the committee may wish to explore the effects of rule 6(e) on 
Federal administrative investigations. 

S. 1780 may not solve all of these problems, but it clearly will 
plug some of the larger administrative loopholes. Not least, it will 
give us a powerful self-help remedy which also will serve as an ef
fective deterrent. 

Specific aspects of the bill merit discussion. I am pleased that S. 
1780 explicitly covers false statements as well as false claims. 
Often, a false statement with no monetary loss can damage the 
Government-in terms of decreased public integrity-as severely 
as monetary losses caused by false claims. 

I also applaud the bill's coverage of false submissions to Govern
ment recipients and other intermediaries. The same reasons for pe
nalizing false submissions to the Federal Government apply when 
those submissions are made to a federally funded entity or agent; 
indeed, this is where big ticket fraud is most likely to occur. 

I am delighted with the provision for collecting civil penalties 
and assessments through setoff. Such a provision should substan
tially decrease the burdens on the Department of Justice associated 
with court-ordered recoveries. 

The bill also permits monetary sanctions to be imposed in addi
tion to any criminal penalty provided by law. This would create a 
greater likelihood that the Government will be made whole for 
losses occasioned by false submissions. Of course, in many criminal 
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cases restitution has been ordered by the court. Far too often, how
ever, the Government has not recouped its losses, S. 1780 would 
provide this opportunity. 

Finally, as I have mentioned, under the proposal it would be the 
responsibility of the Inspectors General to establish probable cause, 
building the Government's complete case for an administrative 
hearing. In furtherance of their investigations, the bill would give 
the Inspectors General the authority to issue testimonial subpenas. 
Although we always hope for cooperative witnesses, experience 
teaches us that in many investigations there is no way to insure 
the cooperation of witnesses short of compulsory process. Testimo
nial subpenas are therefore essential if we are to accomplish the 
goals of S. 1780. 

I would like to offer a few illustrations of how the Department of 
Commerce can use administrative penalites to the advantage of the 
Government, or could have used them earlier if they had been 
available. 

We have spent considerable resources in reviewing the $6 billion 
of local public works grants awarded by the Economic Development 
Administration. The authorizing statute for round II of this pro
gram required that at least 10 percent of the amount of each grant 
be set aside for bona fide minority business enterprises [MBE]. Too 
often, this requirement was discharged fraudulently either by the 
use of "front" firms, that is, phoney MBE's, or by using legitimate 
MBE's to conduct only token work. In either case, such fraud not 
only made a mockery of the law, but performed a profound disserv
ice to the minority business community. Here is a case in point. 

One of our investigations revealed that a local public works con
tractor submitted false statements to EDA regarding employment 
of a minority subcontractor on several local public works projects. 
Specifically, the contractor entered into three subcontracts with a 
minority firm for a total of $280,000 in construction work. 

When the projects were completed, however, the MBE had re
ceived only $17,000. All of the other costs attributed to the minor
ity firm were incurred by the prime contractor through employees 
fictitiously assigned to the MBE's labor force, or through supplier 
accounts set up and paid for by the prime with no participation, 
control, or benefits by the minority firm. In fact, the MBE's only 
actual employee on the three projects was one carpenter. 

The Department of Justice declined criminal prosecution in favor 
of administrative action. We recommended to EDA that the MBE 
costs for the three projects be disallowed to EDA, and EDA has 
agreed to seek recovery. I believe that the chances for such recov
ery are slim. Frankly, I am not even convinced that it is fair to 
proceed against the grantee, because we have no evidence that it 
acted in bad faith. 

I understand why Justice declined to go criminally. After all, the 
Department suffered no monetary loss in this case. We awarded 
money to build three projects, and they were built. 

Nevertheless, the public policy of minority set-asides enunciated 
by the Congress was sorely abused. If we had a procedure then in 
effect for the assesment of an administrative penalty, the Depart
ment could have moved swiftly against the prime contractor, assur-

10, 
• J 

\ 



36 

ing a direct sanction for the company's false submissio~s, instead of 
seeking an indirect sanction from the grantee who ~Id. no ~rong. 

The dollars involved here are not l.arge, but the p.r~nClple IS. The 
potential deterrent effect is larger still. I recently VIsIted all of our 
OIG offices around the country and, without exception, each of 
them had a number of local p~bH~ works ~B~ c~ses remark~bly 
similar to this' none appeared lIkely to obtam crlmmal prosecution. 

This is very'disheartening to our people, who take very seriously 
the fight against fraud, waste, and abuse, only to see the results of 
their effort collect dust in the file. 

Let us look at another area, where we not only have a dollar loss 
but a very significant one. About half a billion. dol~ar~ of. EDA's 
portfolio of direct and guaranteed loans are no~¥ m hgUldatlOn, de
fault or special handling which is likely to precede default. 

The taxpayers will have to pick up most of the resulting tab. 
When we dig into some of these losses, we often find that the loans 
were predicated upon false or misleading statements made in the· 
loan applications. Of course, we proceed criminally and/or civilly 
where we can, but we would be in a better position to take effective 
action if we were armed with the tools of S. 1780. 

Civil penalty legislation would help us also in deterring fraud by 
Federal employees. 

After a recent investigation, a Commerce employee pleaded 
guilty to submission of false claims and statements. On 33 separate 
occasions, she had falsely claimed overtime totalling almost $6,000. 
The judge ordered restitution as part of her sentence, provided that 
she remains employed. There is no provision for restitution should 
be become unemployed. Under Department rules, however, her 
conduct required dismissal. The assessment of a civil penalty would 
restore the Government's loss in this circumstance. 

Let me mention a case that came to my.attention just yesterday. 
A former employee of the Department has apparently had free use 
of a GSA car since he was terminated as an employee on October 
31, 1980. A GSA car was first assigned to the employee under ques
tionable circumstances back in mid-1977. Over the last year the De
partment has paid approximately $3,000 in vehicle rental and mile
age charges. We do not yet know how much was paid for gasoline 
used, parts installed, or repairs performed on the vehicle. The local 
U.S. attorney's office has declined prosecution in favor of civil 
action because the case lacks jury appeal. This would be a perfect 
case to pursue under S. 1780. 

Another recent investigation revealed that, on two occasions in 
~979, an employee in a position of considerable responsibility know
mgly submitted false and fictitious documents, thereby obtaining 
money which he converted to his personal use. He also submitted a 
false statement to obtain other money he used for unauthorized 
purposes. 
. Th~ U.S. a~torney's office declined prosecution in favor of admin
Istr~tlve actIOn by the Department. The employee resigned last 
AprIl., before t~e Department could take disciplinary action. 

Thls case crIed o.ut for the assessment of a civil penalty. Al
though the dollars mvolved were quite small it is clear that the 
employee's misconduct warranted additional ~anctions. Having oc-
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cu~ied ~ pos~tion of trust which he abused, the employee sought to 
ratlOnal~z~ hIS behayi.or rather than admit culpability. 

ImpOSItion of a CIvIl penalty would have created a public record 
of the transactions, and assured other employees that comparable 
examples of fraud would result in a monetary penalty. That is 
what deterrence is all about. 

Finally, I wish to suggest a number of changes in S. 1780 and 
comment briefly on other proposed modifications. 

My suggested changes in no way represent objections to the bill 
bec.aus~ I feel ~trongly enough about it that I would support th~ 
legislation as IS. However, I believe that certain modifications 
would make the bill more workable, and, hence more effective 
Others might undermine its usefulness. ' . 

Fi~st, as presently drafted section 801(a)(6) defines inviestigating 
offiCIal as a statutory Inspector General or, in an agency without a 
statutory Insepctor General, an official designated by the head of 
the agency. I think that this definition should be broadened to in
clud~ ~he F~I becau.se their investigations might frequently lead to 
admInIstrative hearmgs. 
. Second, it .has been suggested that the contemplated administra

tive proceedmgs should be confined to cases in which either the 
amount claimed does not exceed $50,000, or the Governmen.t's dam
ages do. n~t ~x~eed $25,000. I think it would be a mistake to tie 
agency JurIsdICtIOn to the amount of the claim or the Government's 
damages. 
. Picture a situation in which a defendant escapes an administra

tive penalty because he proves that the Government actually suf
fered a loss of $25,100 or that his claim was actually in excess of 
$50,000 by some small sum. Imagine the anomalous situation of the 
Government trying to downplay its loss. 
· I .agre~ co.mpl~tely th!lt. defe~dants sho~ld be protected from un

lImIted lIabIlty In admmistratIve proceedIngs. I suggest however 
that a better way to achieve this is to place a reasonable ~ap on th~ 
penalties aD;d ~ssessments. to be imposed on anyone person, rather 
than. estabhshIng an arbItrary threshold for administrative pro
ceedmgs. 

Third, section 805(g) provides that penalties and assessments col
lected shall. b~ deposited as miscellaneous receipts in the Treasury. 
· Perhaps It IS my I~spectors General cynicism showing, but I be

lIeve ~hat t~e agenCIes would pursue administrative cases more 
agressivelY.lf they could recoup the money themselves. In other 
words, z:ecelpts should be credited to the agency affected by the 
false claIm or statements. 
Th~re is sound. precedent for this because the Supreme Court, in 

Marshall ~. Jern,co,. Inc., ~46 U.S. 238(1980), rejected the argument 
that agenCIes are bIased If they are the beneficiaries of their own 
determinations. 
· Fourth, section 806(b)(1) establishes a 6-year statute of limita

tIOns for the initiation of civil penalty hearings. Because of the 
length of time it takes to discover, investigate, refer and prosecute 
false claIm and false statement cases, I urge that this section be 
amended to toll the statute of limitations from indictment to fina) 
appeal or acquittal. . 

- ~l 

-r I 

\ 



38 

Fifth, I recommend that section 806(a)(2)~) ~e revised so that.the 
time during which the Department of Justice IS allowed to consIder 
administrative remedy be reduced from 120 to ?O days. . 

I recognize that this imposes a tight constramt upOt;t Justice, ~ut 
it is not an unrealistic one. Generally, w,e are ~ot dealmg ~ere wIth 
the kind of case which requires exha~stIve reVIew by Just~ce before 
disposition can be determine.d. More I.mportant, our experience has 
been that fraud cases are hIghly penshable: 'fhe lo~g~r the delay 
in initiating administrative action, the less lIkely It IS that such 
action will be successful. . 

Thank you for giving m(; the chat;tce to comment on. the very Im-
portant and badly needed legislatI?n encompassed m S. 1780. I 
shall be pleased to answer any questIOns you may have. 

Chairman ROTH. Just to have the record clear, I would ask both 
of you gentlemen to state your position on the n~mber o~ d~ys t~at 
the Department of Justice has had to authOrize admInIstrative 
action. I take it you said 60 days? 

Mr. FUNK. Sixty days. . . . 
Mr. KUSSEROW. In our dIscussIOns WIth the Department of :Ius-

tice we concluded with them that 60 days would be appropn~te. 
They agree that that will be adequate time for them to take action; 
60 days. . h . t th 

Chairman ROTH. Is there any reason not to Write t at In 0 e 
law? . 

Mr. KUSSEROW. From Ollr discussions WIth them, we are awa~e 
that the departments programs vary widely. In the conte~t m 
which we were discussing it, in looking at our progams, how It ap
plied to us, we thought 60 days was more than adequate and I 
think they agreed with us on that. But as far as other departments 
are concerned, how much more time they might need, I wouldn't 
be competent to resp0t;td. . .. . . 

Chairman ROTH. It IS my reactIOn to wrIte It mto a law to aVOId 
lengthy bureaucratic delays in negotiations. 

Let me ask you both this question again for purposes of the 
record. I take it both of you would have S. 1780 apply to the false 
statements. Is that correct? 

Mr. KUSSEROW. Yes, Elir. 
Mr. FUNK. Yes, sir. . . 
Chairman ROTH. What assurance do we have that thIS authorIty 

will not be abused by some aggressive Federal employee? 
Mr. FUNK. Senator, there are all kinds of legally stringent safe

guards build into the system. The investigating official first has to 
complete a report and determine that there is probable cause for 
the violation. Then it will be submited to a reviewing official who 
will also make a similar determination based on the report and his 
own review of the case. And only after that can the reviewing offi
cial refer it to the authority head for initiation of the formal hear
ing. 

Even before that, the Department of Justice can step into a pro
ceeding if they feel there is inequity involved. 

Mr. KUSSEROW. In underscoring that, I would add that we prob
ably have more safeguards with S. 1780 against abuse than you 
would under the False Claims Act because you built in some extra 
controls. 
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The first control you have, of course, is you have a proper inves
tigation system that is within the Inspector's General Office to 
assure that only those matters that are being brought forward 
meet the criteria necessary, but second, you have to go through a 
clearance process where the Department of Justice, both Criminal 
and Civil Division to begin with, which in turn, if it is referred to 
the departments for administrative action, goes through another 
attorney review pI'l,cess, administratively, before going ahead and 
then of course you go through all of the other procedures that Mr. 
Funk outlined. 

So we think that we probably have more safeguards here against 
abuse than you have even under existing criminal statutes. 

Chairman ROTH. As you gentlemen know, there is a great deal of 
discussion about the new federalism, trying to allocate different 
levels of our responsibilities to different levels of government. 
Under this act, as it is now written, the Federal Government would 
have authority, as I understand it, I assume I am correct, to take 
administrative action against State and local authorities, including 
Governors, county officials, public works groups; is that correct? 
Nevertheless, it does give very broad authority to take administra
tive action against State and local authorities. I wonder if you 
think that is desirable, for example, or is that too broad? 

Mr. KUSSEROW. So long as it meets the criterion of deceit which 
is built into the statute. As far as the State employees really not 
having any higher burden on them than we have with our own 
Federal employees with regard to fraudulent conduct, providing 
false claims or generating false claims. 

Chairman ROTH. It raises some very interesting questions, I 
think, that we are going to have to explore. For example, if you 
have a very broad block grant, with broad authority to the States, 
to what extent can the Federal Government pursue this remedy? I 
am not sure what the answer to that is. But I think it is a matter 
that we will have to investigate. 

Mr. KUSSEROW. The only analogous thing, Mr. Chairman, that I 
can think of for the purposes of our discussion at this point would 
be looking at the medicaid program which is funded by us, but 
State administered, wherein there is concurrent jurisdiction with 
the State authorities. And therein we have a situation where under 
the False Claims Act we can proceed under their own law. 

Chairman ROTH. Would it make any sense to have authoriity to 
be able to use this remedy as well where Federal funds are in
volved? 

Mr. KUSSEROW. States will have enacted legislation that hAs met 
their needs in this area and it varies greatly from State to State. 
But many States, for example, have a false claims statute very 
much analogous to our own Federal False Claims Act. Some States 
do not. It varies throughout the country. I would assume that with 
regard to some sort of an administrative penalty provision again 
that would probably be up to the States. 

Chairman ROTH. In other words, you are saying to leave it to the 
State's discretion. 

Mr. KUSSEROW. As to whether they would care to enact legisla
tion parallel with yours. 
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Chairman ROTH. That is not really my .question. My. question. is, 
does this legislation permit State authorIty to use thIS authorIty. 

Mr. FUNK. I would not want to exempt any State, county,. or 
local official, because we have a number of cases we are workIng 
right now which involve-- . 

Chairman ROTH. That is a different questIOn. 'Yhat 1 am s.uggest
ing here is concurrent jurisdiction in administratIve proceedIngs. 

Mr. FUNK. I have no objec~ion .to that. 
Mr. KUSSEROW. 1 would thmk It would warrant so~e further c~n

sideration as to whether or not we would be causmg a potential 
avalanche of cases to come, being generated in the State s~stex;n 
and hitting the Department of Justice for clearance .. 1 thInk It 
would warrant some close scrutiny as to what the possIble effects 
of having State entities join in on this. 

Chairman ROTH. Senator Rudman? 
Senator RUDMAN. Thank you, Mr. Chairman. 
Mr. Kusserow, under the statute you are currently operating 

under there is a dollar limit? 
Mr. KUSSEROW. No, our legislation has no limit, alt~ough the 

Justice Department would prefer that cases over a certam amount 
not be handled administratively. 

Senator RUDMAN. Do you share Mr. Funk's concerns about the 
limit proposed in this legislatio~? . . . 

Mr. KUSSEROW. Yes, I think If we have a lImIt, It should at least 
be much higher. 

Senator RUDMAN. For your agency? 
Mr. KUSSEROW. For our agency. 
Senator RUDMAN. In some of the other agencies that also would 

hardly be enough. . 
Mr. KUSSEROW. I can't speak for factors to be considered In cases 

of other agencies. . 
Senator RUDMAN. Mr. Funk, I find that it is entirely approprIate, 

considering you are Inspector G~neral of the Depa~tment of Com
merce that you believe so much In the free enterprIse system that 
you want these funds to return to your own agency. I can under
stand that. But do you share any of my concerns o~ do :rOll. think 
they are concerns I shouldn't be ,!"orre~ about tha~ In thIS '~Ime of 
restricted budgets that such a deVICe mIght result In very VIgorous 
enforcement of claims? 

Mr. FUNK. I would hope so, sir. I certainly would hope so. 
Senator RUDMAN. That is what I thought your answer would be. 
Mr. FUNK. I am a pragmatist. I believe if I were an agency man-

ager faced with a thousand calls on my people every day in every 
way, I would be reluctant to commit the resources to handle ad
ministrative penalties and the proceedings that go with it, unless I 
had some assurance that I could recoup the losses which I had in
curred previously. 

Senator RUDMAN. I guess it comes down to a definition of effi
ciency versus zealousness. I am just not sure about having those 
funds go back into the agency. It is an interesting concept. 

Mr. Chairman, I want to apologize to Mr. Sherick of the Depart
ment of Defense whom I met and with whom I have worked. I will 
have to leave the hearing at this time. I will read his testimony . 
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Chairman ROTH. I appreciate your being here, Senator Rudman. 
I might say on this last point we had some hearings and 1 think 
part of the problem in the administration of that program is a lack 
of national interest in which is going on. I don't have any fixed po
sition on the matter. 

Mr. KUSSEROW. If 1 could add to that point one other piece of per
spective here, if you will, and that is the fact that there is always 
going to be a check if you are looking at this from a zealous, very 
aggressive cost-effective program because there would be revenue 
flowing back to the agency, rather than to the General Treasury. I 
would submit also that the cost-effectiveness would suggest that 
there would not be a misuse of investigative and legal time on 
small spurious matters because that would not be cost effective, 
that it would not be cost effective if you spend a lot of money doing 
an investigation that really has small dollar amounts. 

So I think it works the other way around, it is a check upon 
having too many unnecessary or improper investigations. 1 think it 
is a natural check. 

Mr. FUNK. Sir, in the Marshall v. Jerricho case in 1980, the Su
preme Court did go along with agencies recouping money. 

Chairman ROTH. Gentlemen, we appreciate very much your 
being here today. We are strong supporters of the IG concept. We 
are encouraged by what we heard today. Thank you very much. 

[The prepared statements of Messrs. Kusserow and Funk follow:] 
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PREPARED STATEMENT OF RICHARD P. KUSSEROW 

Good morning •. I am Richard Kusserow, Inspector General of 

the Department of Health and Human Services. I am pleased 

to appear before you today to discuss the utility of providing 

federal agencies the authority to recover damages and impose 

civil penalties administratively for the filing of false claims 

or statements. 

I also want to take this opportunity to thank the Committee for 

its continuing efforts to combat fraud, waste, and abuse in 

federal programs. The Committee should be congratulated for its 

fine work. As YOIl know, many Inspectors General have been 

advocating the need for legislation along the lines of that under 

consideration today. It will give us a vital additional weapon 

to control fraud. 

I consider myself fortunate to be the Inspector General of a 

Department which already has legislation covering its health 

financing programs sjmil~ to the' bill ~ou have under considera

tion. As you know, the Omnibus Budget Reconciliation Act of 1981, 

P.L. 97-3~, gave our Department the first civil monetary penalties 

law of its kind. 

Under that law, section 1128A of the Social Security Act, persons 

participating in the Medicaid, Medicare or Maternal and Child 

Health programs who submit false or prohibited claims to the 

government for reimbursement under those programs are subject 
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to civil penalties. The penalty cannot exceed $2,000 for each 

item or service falsely or wrongfully claimed, and is in 

addition to any other penalties that may be prescribed by law. 

In addition, the person can be assessed an amount of up to twice 

the amount wrongfully claimed. 

We in the Department have begun to take the steps necessary to 

implement this program. I am happy to r€port substantial 

progress on many fronts. First, the organizational arrangements 

have been worked out. Investigations will be conducted by the 

OIGr General Counsel will provide the legal support, including 

the administrative prosecution of the case if a hearing is 

requestedr and the ALJ's who will hear the cases will be assigned 

to the Health Care Financing Administration. 

During the past few months, I have been developing plans for a 

significant reorganization of the OIG. As part of this reorgani

zation, I am estab~ishing a Civil Fraud Division which will include 

a unit to be responsible for overseeing the operation of the civil 

penalties pl:ocess. The Division will be major component of the 

Office of I~~estf~a~i?ns. It will work closely with all our . . 
investigators, both in Washington, D.C. and in the field, to assure 

aggressive use of this new anti-fraud mech"nism. It will also 

work closely with the Civil Division of the Justice Department to 

assure that they follow through on cases appropriate for prosecution 

under the False Claiins Act. We hope to have the nel11 Division and 

the Civil Fraud Unit fully operational shortly. 
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~7e have already begun reviewing ongoing federal and state 

investigations to uncover instances where a civil penalty 

would be the appropriate remedy. The OIG has also begun to provide 

guidance to representatives of state Medicaid Fraud Control Unit.s 

on the development and investigation of cases for funneling into 

this system, and we are developing training programs for both state 

and federal investigators. We are in the process of drafting a 

comprehensive legal and investigative manual on the civil money 

penalty law, which should be completed shortly. We will be 

pleased to provide copies to the Committee when it is complete. 

Finally, we have been meeting with representatives of the Justice 

Department to work out procedures for coordinating our handlin.g 

of these cases with them. In 1979, the IG of our Department 

signed a Memorandum of Understanding (MOU) covering these pro

cedures with the Assistant Attorneys General for the civil and 

Criminal Divisions. I am providing a copy of the MOU for the 

record. The main objective of our recent conversations with 

Justice is the further refinement of the MOU in order to assure 

that we will have the most p.ffective program possible. I am 

extremely hppeful·tha~·we can develop the kind of approach that 

'will prove so successful that our procedures will be able to 

serve as a model for other agencies to follow should legislation 

along the lines of S. 1780 become law. 
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and abuse in federal programs and by permitting us to recoup 

for the government any money that has been wrongfully paid. 

In general, I support the concepts and principles embodied 

in S. 1780. I believe that for many agencies it will serve 

as a significant additional tool to control fraud and abuse. The 

authority to impose penalties administratively would provide a 

means of,pursuing those who defraud the government in circumstances 

where criminal p.rosecution is not pursued" or the cost of civil 

litigation is more than thr,l fraud itself. 

For instance, there are cases of providers of medical services 

who have submitted scores of false claims to Medicare, but who, 

because the total dollar amount of their fraud was not substantial, 

have not been prosecuted ei~er criminally or civilly by the 

Department of Justice. If the provisions of S. 1780 had applied, 

these providers could have been assessed penalties administratively. 

We endorse many features of S. 1780, including: 

o The bill makes clear that organizations, as well 

as. individuals, would be liable for the filing of false 

claims. 

o The maximum penalty for each false claim ($10,000) is 

considerably higher than our statute provides. 

o Also, under S. 1780, the statute of limitations is six 

Turning to S. 1780, let me first state my conviction that this years from the date of submission of the claim. 

Administration will support in concept a legislative proposal 

which promises to save the tax~ayersl money by reducing fraud 

96-086 0 - 82 - 4 
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I do have a suggestion for your consideration. I do not believe 

it is necessary to specify a time limit in the statute for Justice 

to respond to our case referrals. Under section 1128A, the Justice 

Department has agreed to respond to HHS case referrals in 60 days •. 

However, not every agency has the sarne kind of caseload. We 

therefore believe it would be better not to specify a deadline in 

the statute, but instead permit each agency to work out a suitable 

arrangement with Justice. 

My staff is preparing a paper which addresses some of our less 

significant or technical concerns. We would like to provide those 

additional suggestions to your Committee staff after they are 

prepared. I also will provide them with a chart which compares 

the most significant features of section 1128A, S. 1780, and. the 

False Claims Act. 

I want to th~~k you again for affording me this opportunity to 

present my views on S. 1780. 

• 

, .. 
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STATEMENT OF 

SHER"'1AN J'1. FUNK 
INSPECTOR GENERAL 

U.S. DEPARTMENT OF COMMERCE 

BEFORE THE SENATE COMMITTEE ON 
GOVERNMENTAL AFFAIRS 

APRIL 1, 1982 

Mr. Chairman and Members of the Committee~ 

It is 'my pleasure to appear before this Comm~ttee today to 

testify about S. 1780, the "program Fraud Civil Penalties Act." 

I especially appreciate the Committee's interest in hearing from 

the Inspectors,General. As you know, under provisions of this 

bill, the Inspectors Gener~l would have the responsibility for 

investigating ~llegations of false claims and false statements. 

.- The Inspector General Act of 1978' alteady requires us'-to' conduct 

audits and investigations to prevent and detect fraud against the 

Government. 

S. 1780, if enacted, would help us accomplish this formidable 

task in two· vital ways. First, it would establish an 

administrative mechanism by which stiff monetary sanctions could 

be imposed for false submissions. In so doing, the bill would 

help ensure that culpable parties, who might otherwise prof,it 

from their wrongdoing, are penalized regardless of criminal or 

civil prosecution by the Department of Justice. Second, S. 1780 

would give th~ Inspectors General a new investigative tool, the 

testimonial subpoena. ~ithout this authority, it ~ould be 

extremely difficult, if not impossible, to develop the type of 

\ 
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evidence necessary to prove the ~overnment's case at an 

administrative hearing. 

Briefly, S. 1780 would provide that a person who knowingly 

submit,s or causes to be'submitted a false claim or false 

statement would be liable for a civil penalty up to $10,000. 

addition, the culpable party could be required to pay an 

assessment of not more than double the money received (or value 

In 

of property or services delivered) as a result of the fraud, 
in the alternati~e, the damages to the Government, including , 
amount of consequential damages. 

rhe process ~or determining liability would wor~ as follows • 

. Allegations of false 'submissions. ~oUtd be referred t.9,-an, 
• • I • 

or, 

the 

Inspector teneral or other designated official for investigation. 

At the completion of the investigation, findings would be 

presented to an agency reviewing official. If ~he reviewing 

official decided there was probable caus~ to beli~ve there was a 

a false submission, he would refer the case to the agency head 

for a hearing. 

Before initiating a hearing, the agency head would be required to 

send written notice to the Attorney Gene~al. As presently 

drafted, 'a hearing to establish liabili ty would ,be held if the 

Attorney Oener~l gave his approval or took no action after 120 
days. 

., 
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~ The Attorney General would be authorized to enter into a 

memorandum of understanding with the agency head to provide 

expeditious procedures for approving or disapproving the 

initiation of a hearing. This memo could provide advanced 

authorization to proceed with respect to any particular class of . , 

alleged 'false claim or false statement. 

The hearing would determine the party's liability, the amount of 

damages to ttie Government, ~nd the amount of the penalt¥ and 

assessment.· There would be a right to judicial review of the 

results of a hearing. 

Before I give some exa~ples of the kinds of cases we have in 

Commerce that ~OUl'd' benefit 'fro~ .. ~he\ availability of .... ,:,.. . 

administrative penalties, 1 should like to make some general 

comments about this area. 

Admittedly, criminal prosecution resulting from our • 
investigations represents the more glamorous side of IG activity. 

Many of us are "graded," in effect, by the number of convictions 

to which we contribute.' This emphasis on criminal proceedings 

raises a few troublesome questions: 

o For one thing, it places administrative action on a back 

burner until a decision is reached about criminal action. The 

practical impact of this is very likely to be inordinate delays 

in seeking recovery of fraudulent expenditures or in dismissing \ 

__________ ~~ __ ~l\ _________ ~~~_~ __ _ 
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or otherwise punishing employees guilty of ' misconduct. Such an 

impact is exacerbated by the light penalties which courts tend tq 

award white collar criminals; employees perceive the end product 

of fraud to be a slap on the wrist. Swift and equitable 

administrative penalties would be more meaningful in many cases, 

and ,would hit the wrongdoer where it hurts most, in his 

checkbook. 

o Another problem is that once Justice has declined 

criminal prosecuti~n or civil action, the Department may be left 

without an adequate or appropriate remedy against those who have 

corrupted its programs. The wrongdoer, if he or she is faced 

with an adverse ~e~;~nne~ Action, can always poi~t to the DOJ 

declination a~exclllpatory material. 
• ',' ! 

o An even more difficult problem arises from the "parallel 

proceedings" which are inevitable when we seek criminal, and 
: 

civil and/or ~dministrative sanctions concurrently. If S. 1780 

is enacted, we can anticipate that a number of false sUbmission 

cases will.start ?ut as criminal investigati~ns involving Grand 

Jury presentations. Given the else law inte~preting Rule 6 ('3) of, 

the Federal Rules of cri~inal Procedure, which,governs access to 
, 

Grand Jury materials, it is unlikely that our investigators could 

get a court order for access to any Grand Jury (ecords or 

testimony for use, in an agency administrativ~ hearing even after 

the criminal case had been concluded. Actually, the system is 

even worse than that: if any of our fnvestigators worked with 

nt. 
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the Grand Jury, we would have to disqualify them from working on 

the administrative case. 

Indeed, we have this precise situation in one of our ~ajor 

current investigations. To avoid any possible "contamination" of 

Grand Jury material, we are fielding a complete double te~m: one 

is composed of auditors and investigators assigned to the 

criminal prosecution side. rhe second, which scrupulously avoids 

contact with the first, consists of auditors and investigators 

assigned to'the non-criminal side. They all are handling the 

same case. I consider this a wasteful duplication of effort. I 

respectfully suggest tha~, at some future time, the Committee may 

wish to consider exploring the adverse effects of Rule 6 (e) ,on 

Federal administrative investigations. . ',. ~ 

S. 1780 may not solve all of these problems, but it clearly will 

plug some of the larger administrative loopholes. Not least, it 

will give us a powerful self-help remedy which also will serve as, 

an effective deterrent. 

Specific aspects of the bill merit discussion. I am pleased that 

S. 1780 explicitly covers false statements as well as false 

claims. Often, a false statement with no monetary loss can 

damage the Government (in terms of decreased public integrity) as 

severely as monetary losses caused by false claims. 

~, "" 

r ) 
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I also applaud the bill's coverage of false submissions to 

Government recipie,nts and other intermediaries. The same reasons 

for penalizing false submissions to the Federal Government apply 

when those subm1ssions are made to a federally funded entity or 

agent; i~deed, this is where big ticket fraud is most likely to 

occur. 

I am delighted with the provision for collecting civil penalties 

and assessments through setoff. Such a provision should 

substintially decrease the burdens on the Department of Just{ce 

associated with court ordered recoveries. 

The bill also permits ~onetary sanctions to be imposed in 

addition to any criminal penalty provide'd by,'law. This would 
... ',' 1. --... ~ 

create a greater likelihood that the Government will be made 

whole for losses occasioned by false submissions. Of course, in 

many criminal cases restitution has been ordered by the court. 

Far too often, however, the Government has not recouped its 

,losses. S. 1780 would provide this opportunity. 

Finally, as I've mentioned, under the proposal it would be the 

responsibility of the Inspectors General to establish probable 

cause, building the G~vernment's complete case for an 

administrative hearing. In furtherance of their: investigations, 

the bill would give the Inspectors General the authority to issue 

testimonial s~bpoenas. Although we always hope for cooperative 

witnesses, experience teaches us that in many investigations 

.. 
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there is no way to ensure the cooperation of witnesses short of 

compulsory process. Testimonia~ subpoenas are therefore 

essential if we are to accomplish the goals of S. 1780. 

I would like to offer a few illustrations of ,how the Department 

of Commerce can use administrative penalties to the advantage of 

the Government, or could have used them earlier if they had been 

available. 

We have spent considerable resources in reviewing the six billion 

dollars of Local Public Works (LPW) grants awarded by the 

Economic Development Administration. The authorizing statute for 

Round II of this program required that at least 10 percent of the 

amount of each grant be set asi~~, fOE ·bona fide minoJ:ltY.,business 

enterprises (MB'E). Too often, this requirement' was discharged 

fraudulently either by the use of "front" firms, that is, phoney 

!>IBEs, or by using legitimate MBEs to conduct only token work. In 

either case, ~uch fraud not only made a mockery of the law, but 

performed a profound disservice to the minority business 

community. Here is a case in point. 

One of our investigations revealed that an LPW contractor 

submitted false statements to EDA regarding employment of a 

minority subcontractor on several LPW projects. Specifically, 

the contractor entpred into three subcontracts with a minority 

firm for a total of $280,000 in construction work. When the 
-

projects wera completed, howevar, the MBE had received only 

\ 
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$17,000. All of the other costs attributed to the minority firm 

were incurred by the prime contractor through employees 

fictiously assigned to the MBE's labor force, or through Supplier 

accounts set up ,and paid for by the prime with no participation, 

control or benefits by the minority firm. In fact, the MBE's 

only actual employee on the three projects was one carpenter. 

The Department of Justice declined criminal prosecution in favor 

of administrative action~ We recommended to EDA that the MBE 

costs :for the three proj e~ts be disallowed, and EDA has agreed to 

seek recovery. I believe that the chances for such recovery are 

slim. Frankly, I am not even convinced that it is fair to 

proceed against the grantee, because we have no evidence that it 
, a'c-ted in bad fa i th. 

, , . , 

i can unde~stand why Justice declined to go criminally. After 

all, the Department suffered no monetary loss in this case, We 

awarded money to build three projects, and they were built. 

Nevertheless, the public policy of minority set-asides enun~iated 
by the Congress was sorely abused. If we had a procedure then in 

effect for the assessment of an administrative penalty, the 

Department could have moved swiftly against the prime contractor, 

assuring a direct sanqtion for the company's false submissions, 

instead of seeking an indirect sanction from th~ grantee who did 
no wrong. 

The dollars involved here are not large, but the principle is. 

.. 

• 
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The potential deterrent effect is la~ger still. I recently 

visited all of our OIG offices around the country and, without 

excepti~n, each of them had a number of Local public Works MBE 

cases remarkably similar to this; none appeared likely to ~btain 

criminal prosecution. This is very disheartening to our people, 

Who take very seriously the fight against fraud, waste and abuse, 

only to see the results of their effort collect dust in the file. 

Another relevant example is an investigation now winding up, 

which we hope will result in prosecution of a grantee for false 

statements. To meet its performance goals and to assure further 

Commerce funding, the grantee claimed that it had assisted 

minority firms to obtain about $16 million worth of sales. OU,r 

audit revealed that more than $:~"mipion worth of tE~se",saies, 
nearly 70 percent, were either fictitious or had been obtained 

with no help from the grantee. Our investigation also showed 

that grantee personnel had requested clients to provide false 

letters and certifications to support claims that the grantee had 

helped them to obtain business. 

We have a strong fraud case here, but no evidence of any dollar' 

loss to the Governme~t. The assessment of a monetary penalty 

Would be an appropriate response to the egregious damage done 'to 

the minority business assistance program, whether or not there is 

criminal prosecution. 

L!~t us look at another area, where we not only have a dollar loss 

"---....................................................... --------~~: .. ~----------------------------------------------------------~-
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but a very significant one. About half a billion dollars of 

EDA's portfolio of direct and guaranteed loans are now in 

liquidation, default, or spe~ial handling. The taxpayers will 

have to pick up ,most of the resulting tab. When we dig into some 

of these losses, we often find that the loans were predicated 

upon false or misleading statements made in the loan 

applications. Of course, we proceed criminally and/or civilly 

where we can, but we would be in a better position to take 

effective action if we were armed with the tools of s. 1780. 

Civil penalty legislation would help us also in deterring fraud 

by Federal employees. 

"After a recent investigation, a Commarce lId ' emp oyee' P ,;,i} ed guilty 
~ ~ s', 

to submissioq of false claims and statements. On 33 separate 

occasions, sh~ had falsely claimed overtime totalling almost 

$6,000. The judge ordered restitution as part of her sentence, 

provided that she remains employed. The,re is no provision for 

restitution should she become unemployed. Under Department 

rules, how~ver, her conduct required dismissal. rhe assessment 

of a civil penalty would restore the Governme'nt's losl:: in this 

circumstance. 

Another recent investigation revealed that, on ~wo occasions in 

1979, an employee in a position of considerable responsibility 

knowil1lgly submitted false and fict,itious documents, thereby 

obtaining mo~ey which he converted to his personal usa. He also 

\--' 
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submitted'a false statement to obtain other money he used for 

unauthorized purposes. rhe u.s. Attorney's office declined 

prosecution in favor of administrative action by the Department. 

The employee resigned last April, before the Department co'uld 

take disciplinary action. 

This case cried out for the assessment of a civil penalty. 

Although the dollars involved were quite small, it is clear that 

the employee's misconduct warranted additionai sanctions. Having 

occupied a position of trust which he abused, the employee sought 

to rationalize his behavior rather than admit culpability. 

Imposition of a civil penalty would have created a public record 

of the transactiqns, and a~sured other employeRs that comparable 

examples of fraud would r~sult in a monetary penalt~ •. That is • j.. ~ j • ""'~.' 

what deterrence is all about. 

Finally, I wish to suggest a number of changes in S. 1780. rhese 

in no way represent obj ections to the bill,' because I feel 

strongly enough about it that I would suppott the lagisation as 

is. However, I believe tlTat the following modifications wou'ld 

ma'ke the bill more workable and, hence, more effective. 

. 
o First, Se'ction 805 (g) provioes that penalties and 

assessments collected shall be deposited as miscellaneous 

receipts in the Treasury. Perhaps it is my Inspector General's 

cynicism showing, but I believe that the i a~enc es would pursue 

administrative cases more aggressively if they could recoup the 

i~ . , 
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money themselves. 
In other words, receipts should be credited to 

the agency affected by the false claim or statements. there is 

sound p~ecedent for this because the Supreme Court, in Marshall 

v. Jerrico, Inc.', 446 U.S. 238 (1980), rejected the argument that 

agencies are biased if they are the beneficiaries of their own 
determinations. 

o Second, Section 806 (b) (1) establishes a six-year statute 

of limitations for the initiation of civil penaltY,hearings. 

Because of the length of time it takes to discover, investigate, 

refer and prosecute false claim and false statement cases, I urge 

that this section be amended to toll the statute of limitations 

from indictment to final'appeal or acquittal. 

, , . , , 

o 'third, I recommend that Section 806 (a) (2) (B) be rev ised 

so that the time during which the Department of Justice is 

allowed to consider administrative remedy be reduced from 120 to 

60 days. I recognize that this imposes a tight constraint upon 

Justice, but it is not an un,realistic o~e., :3ene rally, we are not 

dealing here with the kind of case which reqUires exhaustive 

. reView by Justice before disposition can be determined. ~ore 
important, our experience has been that fraud cases are highly . 
perishable: the longer the delay in ini~iating administrative 

prosecution, the less likely it is that such prosecution will be 
Successful. 

o Fourth, Section 802 (b) (1) establishes liability if a 
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person "knowing,ly" makes a false' claim or statement. I have no 

problem with that. I do have a problem with Section 802(b) (2), 

which defines "knowingly" in one sense only, to m~an "with 

reckless disregard for whether a claim or statement is fal'se." I 

am not certain that the bill needs ,any definition of this term. 

However, at a minimum, any definition should include the 

traditional concept of an intentional act. 

There is one change in the bill that I would strongly urge ~ be 

made. It has been suggested that language should be inserted in 

S. 1780 that would establish specific dollar thres~holds. I can 

understand the desire of many agencies to avoid being "nickeled 

and dimed" by a flood of small dollar cases. I can unde~stand 

the 'concern of those who fear th~~ opr courts' will b,g',,-:-in~ndated 
., , 

with the disposition of cases decided earlier administratively. 

Given the resource constraints faced by the IGs, Justice and the 

Courts, this could be a real problem. However, establishing a 

triggering threshhold of, say, $25,000 would create an even worse 

problem. What this would do" in effect, is lserve public notice 

that it is OK to defraud the Government, as long as you keep it 

below $25,000: I do not believe that this is the messag~ 

Congress wants 0 ge ac oss • t t r Better to let the bill, as it does 

now, stand ~ute on dollar specifics, and permit the IGs, Justice 

and the U.S. Attorneys around the country to work out our own 

informal arrangements on acceptable levels for referral, based o~ 
local circumstances. 

Thank you for g iv ing me the chance to comment on the very 

important and badly-needed legislation encompassed in 

S. 1780 •• I shall be pleased to answer any questions you 

may have. 

\ 
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Chairman ROTH. At this time I would like to call J?seph H. Sher
ick, Assistant to the Secretary of Defense for ReVIew and Over-
sight. h . 

Mr. Sherick, it is a pleasure to welcome you ere agam. . 
We will proceed as we did in the past. You may summarIze your 

testimony. We will include it in the record. 

TESTIMONY OF JOSEPH H. SHERICK, ASSISTANT TO THE SECRE
TARY OF DEFENSE (REVIEW AND OVERSIGHT), ACCOMPANIED 
BY KATHLEEN BUCK, ASSISTANT GENERAL COUNSEL (LEGAL 
COUNSEL), DEPARTMENT OF DEFENSE 

Mr. SHERICK. Thank you. 
I have with me today Kathleen Buck, Assistant General Counsel 

for the Department of Defense. She will be joining me in our testi-

mln~~ve a short statement to make. And I wo~ld like to read that 
if you would permit me and then move to questIOns. 

I am pleased to appear today to discuss ~ .. 1780, the P~ogram 
Fraud Civil Penalties Act introduced by ChaIrman Roth WIth sev
eral cosponsors. As the m~mbers of this committee know, I am. the 
Assistant to the Secretary of Defense for Review and OversIght 
and, in that capacity, serve as his principal adviser on matters re-
lating to fraud, waste, and abuse. . . . .. 

My responsibilities include conductmg audIts and mvestlgatI?nS 
through the Defense Audit Service and pefense Cr.iD}i!1al InvestIg~
tive Service and reviewing and overseemg the actIVItIes of the mIl
itary servi~e audit inspection, and investigative activities that 
relate to fraud, wa~te, and abuse. Therefore, I am quite in~erested 
in this legislation and strongly support its purpose. 9t~er.":Itn,esses 
have previously outlined the problems and .the admlmstratIo~ s po
sition on this legislation. I would like to gIve my personal VIew as 
an Inspector General-type official, if you will, in the Department of 
Defense on the need of this legislation from my perspective as the 
Assistant to the Secretary for Review and Oversight. 

First I would like to say that I feel, and I am sure the Secretary 
of Defense agrees, that the Department of Defense. is ~ major 
target for thieves and cheats. Second I support any legIslat.IOn t~at 
would add the antifraud arsenal of program managers, audItors, m
spectors, and investigators in the Federal Government. 

This legislation, with the changes discussed by the Department 
of Justice representatives, should speed up the processing of fraud 
cases, and thus make our efforts in combating fraud more effective. 
I would also provide a clear-cut mechanism for imposing civil pen
alties after a case has been declined for criminal prosecution by the 
Department of Justice. 

The Department of Defense is very sensitive to the time it takes 
for the processing of cases. Justice administered to military person
nel who are under the Uniform Code of Military Justice is usually 
quite speedy and generally requires only a few months, while suc
cessful court litigation involving fraud often takes years. We in De
fense may encounter a situation where there is speedy punishment 
for military personnel who commit crimes, but it takes much 
longer to act on civilian personnel perpetrating fraud against the 
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Government. Clearly, this creates the appearance of a double 
standard to our people and impacts on the morale of our o~n 
criminal investigators. It can have the effect of encouragemg 
thieves to prey on our activities. 
. The Department of Defense supports the concept of according the 
Department of Justice a review period after which agencies can act 
on their own under this legislation. However, we feel this can be 
accomplished in a more orderly manner through the execution of a 
memorandum of understanding outlining specific categories and 
procedures and time periods which would be agreed to between the 
Department of Defense and the Justice Department. 

Mr. Chairman, I would like to state that since my appointment I 
have worked closely with Justice representatives to set out our pri
orities and improve procedures for both referral and prosecutIon. 
They have been most cooperative and supportive and we have al
ready seen improvements in our relationships and in our joint ac
tions. 

Notwithstanding this improved relationship and support, . the en
actment of a Program Fraud Civil Penalties Act is still important 
because it would allow the Department of Defense to take action on 
the large number of fraud cases. This can help deter the commis
sion of such frauds by installing the fear of ultimate prosecution 
without regard to the dollar value of the fraud. 

Mr. Chairman, I appreciate the opportunity to appear before this 
committee and I am now prepared to answer any questions. 

Chairman ROTH. Thank you, ·Mr. Sherick. 
One of my questions goes back to the observation I made with 

the previous witnesses, the fact of concern about what some of us 
thought was harassment qf the small businessman. Do you see this 
legislation opening the door to additional harassment by overeager 
or improper Federal servants? 

Mr. SHERICK. Yes. As you mentioned earlier, the cases that were 
mentioned before this committee on harassment certainly make me 
believe that there is an opportunity for harassment. We feel that 
the safeguards proposed for this bill are adequate to protect against 
such harassment. I have no personal objection to including false 
statements within the scope of the bill, and I agree that the safe
guards you have included add to the level of protection. However, I 
still think some possibility for harassment does exist. We have to 
be very careful in. the way we apply this bill, to see that it doesn't 
happen. . . 

Chairman ROTH. If you later have any specific thoughts in that 
direction, I would appreciate it. 

Mr. SHERICK. We have discussed that matter with Justice and 
OMB and the administration bill will probably address it. 

Chairman ROTH. Do you have any position on whether S. 1780 
should apply to both false claims and false statements? 

Mr. SHERICK. Again, I have no objection to including false state
ments. But we recognize that in the area of IIpuffing," as you 
brought out, there is a concern. We feel that there has to be s?me 
protection, espec~ally i;n the area of con~ract proposB:ls. The legIsla
tion could be mlsappbed and the wordmg of the bIll should take 
that into consideration. Maybe Ms. Buck would like to add some
thing. 
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Ms. BUCK. I think that Mr. Sherick has addressed the matter 
very well and it is indeed of great concern to us that this provision 
not be used to abuse or harass our defense contractors. 

Chairman ROTH. Again, I would say to you what I said to Mr. 
Sherick. I would be personally very much interested in any further 
comments you might have in this area, particularly any specific 
language that might be added or an approach taken. 

Do you think that because of the size of the Defense Depart
ment-of Course we don't yet have an Inspector General, we hope 
before long we will-that there ought to be similar authority
should similar authority, for example, be given to the Army, Navy, 
Air Force in addition to the Secretary of Defense in the IG? 

Mr. SHERICK. I was assuming that this would apply to each of the 
military services but the GAO brought up that point. I think that 
ought to be clarified. 

Kathleen, would you like to comment? 
Ms. BUCK. I agree with that completely. I think GAO made a 

very good point which we would want to address and I think that 
we did contemplate that the proposed legislation would apply to 
the military departments. 

Chairman ROTH. As well? 
Ms. BUCK. Yes. Internally I think we would also want to be care

ful that within the Office of the Secretary of Defense we would not 
duplicate the efforts of the military departments. 

Chairman ROTH. Mr. Sherick, as it is currently drafted, do you 
have concerns over the due process provision of S. 1780? 

Mr. SHERICK. No. I think other than the areas I have discussed, I 
personally have no concerns. 

Chairman ROTH. I would ask the young lady? 
Ms. BUCK. Yes. We would hope, Senator, that sufficient flexibility 

would be incorporated into the bill, to make sure that there would 
be alternative procedures to the Administrative Procedures Act, be
cause the Departmnet of Defense is not generally subject to the Ad
ministrative Procedures Act. Of course, we do have any number of 
adjudicative procedures within the Department with respect to 
other programs which could serve as a model for establishing some 
sort of adjudicative procedure in order to implement this legisla
tion, s?mething similar to say the Board of Contract Appeals. 

Chalrman ROTH. That is all the questions I have at this time. I 
appreciate both you being here and look forward to working fur
ther with you on this matter. 

Mr. SHERICK. Thank you. 
[Mr. Sherick's prepared statement follows:] 
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STATEMENT BY JOSEPH H. SHERICk, ASSISTANT TO THE SECRETARY OF DEFENSE 
(REVIEW AND OVERSIGHT) BEFORE THE COMMITTEE ON GOVERNMENTAL AFFAIRS, 
U.S. SENATE, ON s. 1780, PROGRAM FRAUD CIVIL PENALTIES ACT, 

,APRIL I, 1981 

Mr. ChaInman and Members of the CommIttee: 

I am pleased to appear today to dIscuss s. 1780, the Program Fraud 

Civil PenaltIes Act, Introduced by ChaIrman Roth with several 

CO-lponsors. As the members of thIs CommIttee know, I am the AssIstant 

to the Secretary of Defense for RevIew and OversIght and, In that 

capacIty, serve as hIs prIncIpal advIsor on matters relatIng to fraud, 

waite and abuse. My responsIbIlItIes Include conductIng aUdits and 

Investigations through the Defense Audit ServIce and Defe~se CrimInal 

Investigative SerVice, and r,vlewlng and overseeing the activities of the 

Mil Itary Service audit, Inspection and InvestIgative actl\l'ltles that 

relate to fraud. Therefore, I am quIte Interested In thIs leglslat'on. 

S. 1780 would create an administratIve mechanIsm for ImposIng cIvIl 

monetary assessments and penaltIes agaInst those who knowIngly submIt 

specified categories of false claims or Itatements In connectIon wIth 

f.deral programs InvQlvlng grants, loans, contracts, Insurance and other 

forms of ass I I tanee. We cannot .ake a good es t I mate of the amount of 

fraud In DoD programs, alone, however, the Department of Justice has 

estImated that, In the aggregate, program fraud may be resulting In 

signifIcant annual losses. 
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I understand the ConInlttee 15 Interested In knowIng the usefulness of 

thIs type of admInIstratIve penalty as well as examples where an 

admInIstratIve mechanIsm might be helpful. 

At the outset, I should say that the AdmInIstratIon 15 currently In 

the process of formulating Its own proposal, and It clearly supports the 

underlyIng concept. I also support the concept, and will give you my 

persona' vIews on the need for thIs legislation from my perspectIve as 

Assistant to the Secretary for Review and Oversight. 

As a general matter, I support legislatIon of thIs nature that would 

add to the antifraud arsenal of program managers, auditors, Inspectors 

and InvestIgators In the Federal Government. The legIslation should 

enable the processing of s~aller fraud cases more rapIdly than under 

exIsting procedures to InItiate cIvil or crImInal proceedIngs. It would 
.. 

allow the Department to mInImize a long process InvolvIng referrals of 

matters to the Department of JUstIce for prosecutIon, many of which are 

eventually dec~lned, but often only after a faIrly long period of time 

has elapsed. The realItIes make us realIze that there are a substantIal 

number of fraud Clses where crImInal prosecutIons are not undertaken. 

AddItIonally, the actual dollar loss to the Government .nd potentIal 

recovery In a civil suit may be exceeded by the cost of litigation. The 

legislatIon would at the same time preserve the due process rights of the 
Individual. 

The Department of Defense 15 sensItive to the tIme It takes for the 

processIng of cases. Justice adminIstered to military personnel who are 

under the UnIform Code of Hilltary JustIce (UCHJ) Is usually quIte speedy 

and generatly requIres only a few months. Successful cou."t litIgation 

• 
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InvolVing fraud often takes years. We In Defense .. y encounter a 

sltu~tlon where there Is speedy punishment for milItary personnel who 

co..lt crImes, but It takes .uch longer to act on the cIvilian personnel 

Involved. Certainly, thl. I. not a ~ood situation for DoD to be In • 

Also, there Is no queSt'eNl that delay or dls-I.sal of prosecution can 

have a negat.ve Impact on the .arale and effect.veness of our crl.lnal 
Inve.tlgators. 

The Depart.ent of Defense supports the concept of according the 

Department of Justice a review per'od after which agencies can act on 

their own under this act. However, we feel this can be accompllshea .are 

rapidly through the execution of a memorandUl of understanding outlining 

.peclflc procedures between the Defense and Justice Departments. 

The application Of c'vll penaltl .. , through a mechanism such a. a 

Program Fraud CIvil Penaltl .. Act, could be quite helpful In obtaIning 

speedier Justl&e and In recovering funds where prosecution Is not 

f .. slble. It could also help In deterring fraud. Let Me give you some 

8XIIIples of how such legillation .Ight be used. . 

~der exlltlng IlWs and regulatIons, all calel of IUlpected fraud ~r 

false clal .. In connection wIth 'th~ Clv.I'.n Health and MedIcal Progr .. 

of the Un.form Services (CHAHPUS) .UI~ be referred to the Department of 

Jultlce for consideratIon of cr'.lnal act.on. Only after the Just'ce 

Department hal decl'ned to Initiate crl.lnal act.on .. y an agency 

I-,Iement admlnlltratlve procedures to recover 10lt fund.. H'stor'cally, 

de~plte the belt efforts of the ~u.t'ce Depart.ent, the'r 11.lted 

relources pe ... lt th. to prosecute I ... than I' of the CHAHPUS ClI .. 

- .~, 
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of sUispected fraud or false claims which are referred. Procedural delays 

slgnl.flcantly Increase the diffIculty In accomplishing subsequent 

recoupment efforts •. As a result of administrative frustration, every 

effort Is made to resolve any suspicion of fraud or false claim In order 

to avoid referring the case to Justice and expedite administratIve 

recoupment efforts. this legislation would provide a mechanIsm for the 

Department of Defense and other agencies to Institute their own 

enforcement actions, thereby pennlttlng • more rapId recovery of funds 

lost through fraud. 

Here are some examples of CHAHPUS cases where ~n act of this nature 

might have proven helpful. 

Case EXample 'No: I: A c'lInlcal psychologist submitted claIms for $2,000 

to CHAHPUS for services not rendered the patient. this was accomplished 

by billing for twice the number of therapy sessions actually rendered and 

billIng for a longer period of treatment than actually occurred. The 

psychologist explaIned that his billing was to cover the CHAKPUS annual 

$100 deductible and 20t cost sharing on outpatIent service and because 

th~ CHAHPUS level of reimbursement for psychotherapy was less than the 

psychologIst charged. In late 1981, the ~epGrtment of Justice declined 

the case for prosecution. Under a Program Fraud CivIl Penalties Act, we 

could attempt to collect t~lce the fllse clal. and assess a penalty. 

Case Exampl~ No 2: An rndfvldual filed CHAKPUS claIms for reimbursement 

of $20,000 for drugs and some other IIIlnor medical expenses'. The 

tfidlvldual obtained blank statements from prOViders, primarily drug 

stores. and filled them out himself for drugs and services he never 

received. Prosecution was declined because It was felt that obtaining a 

• 
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conviction was unlikely. Under a Program Fraud CivIl PenaltlQs Act. we 

could attempt to collect twice the fals. claIm and assess a penalty. 

Besides CHAHPUS. thea't\ are several other cases Involving DoD 

contractIng where thIs act might be quite helpful. for example: 

Case Example No.3: An autOmotIve dealer provided rebuilt truck 

transmlss Ions to various Department of Defense customers. The fl rm was 

to provIde 100 percent testing of the product. The truck transmIssions 

were received at various Department of Defensa depots for distrIbution as 

needed. Due to numerous customer complaints. a decIsion was made to 

retest a sam~llng of the transmIssions In storage at the depots. The 

sample consisted of 26 transmIssions. all of whIch the retesting 

established required replacement parts and/or fluids. Repair costs for 

these transmissions were approxImately $10.000. The Department of 

Justice declined civil or criminal pr,;,ceedlngs. Under a Program Fraud 

Civil PenaltIes Act, we could attempt to recover twice our damages and 

assess a penalty. 

Case Example No. ~: A dealer' fn various diesel engIne components 

submItted bids on replacement locomotive parts. The parts were 

specifically Identified by the contractor as new/unused In the contract. 

The Items that were received by the varIous Department of Defense 

entitIes were Ictually used, rebuilt parts which were not serviceable for 

the specific requirements. The fIrm owner admits substitutIon. The 

,Department of Justice declined crlmlnll prosecution but Is putsulng I 

·clvll remedy. SInce the warrlnty options hid expIred under the six 

contracts Involved, the Deplrtment of Defense stands too sustlln losses of 

-I 
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$~3,000.OO If thIs actIon Is not successful. Under a Program Fraud Crvll 

PenaltIes Act, the Department of Defense could ImmedIately InItiate 

proceedIngs to recover twIce our damages and assess a penalty. 

Cas. Example No.5: The Contractor operatIng the entlsted dInIng hall at 

an AIr Force base allegedly padded the records showIng meals served In 

order to Increase Income receIved under the contract. AIr For~ 

InvestIgatIon and audIt establIshed a $5,972.00 false claIm by the 

contractor due to falsIfIcatIon of records by a management employee. The 

matter wa5 orIgInally referred to the FBI who recommend further 

InvestIgatIon and, upon subfequent referral to the Department of Justice, 

crImInal prosecution was declIned. Under a Program Fraud CIvIl PenaltIes 

Act, we could attempt to recover twIce the amount of the false claIm and 

assess a penalty. 

Hr. ChaIrman, I have provIded these cases as specIfIc examples of 

where we mIght be able to employ a mechanIsm such as that avaIlable under 

a Program Fraud CIvIl PenaltIes Act. I would lIke to emphasIze that 

sInce my appoIntment I have worked closely wIth JustIce representatIves 

to set out prIorItIes and Improve procedures for referral and 

prosecutIon. They have been most cooperatIve and supportIve, and we have 

already seen Improvements In our relatIonshIps and JoInt actIons. 

NotwIthstandIng this Improved relatIonship and support, the en',icf:lllent of 

a Program Fraud Clvtt Penalties Act Is stll I Important bec:aus'~ It wIll 

allow the Department of Defense to take action on a large nUlllhC!r of small 

frauds. thIs will help deter the cOlllllIss Ion of su:::h f~'r~ud!'J. by Instt 11lng 

the fear of ultImate prosecutIon wIthout. regard t.o th'(l zmnoU dollar 

Hr. Chall'lMn. I appreciate the opportunity to ,)ppear' befare tbls 

Committee today. and I am now prepared to answer your questions. 

Chairman ROTH. The committee is in ree(~ss. 
[Whereupon, at 12 noon the hearing adjourned, subject to the 

call of the Chair.] 

• 

• 

ADDITIONAL MATERIAL SUBMITTED FOR T~E RECORD 

H7TH CONGRESS 
1ST SESSION 5.1780 

'ro provide eivil penalties for false claims and statements made to the United 
States, to recipients of property, services, or money from the United States, 
or to parties to contracts with the United States, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

OCTOBER 27 (leg!slative day, OCTOBER 14), 1981 

Mr. ROTH (for himself, Mr. RUDMAN, Mr. COHEN, and Mr. NUNN) introduced the 
following bill; which was read twice and referred to the Committee on 
Governmental Affairs 

A BILL 
To provide civil penalties for false claims and statements made 

to the United States, to recipients of property, services, or 

money from the United States, or to parties to contracts 

with the United States, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the Un'iled Stales of A merica in Congress assembled, 

3 That this Act may be cited as the "Program Fraud Oivil 

4 Penalties Act of 1981". 

5 SEC. 2. (a) Title 5 of the United States Oode is amended 

6 by inserting after chapter 7 the following new chapter: 

(69) 
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1 "CHAPTER 8-ADMINISTRATIVE PENALTIES AND 

2 ASSESSMENTS FOR FALSE CLAIMS AND STATE. 

3 MENTS 

"HE(,. 
"HOI. D!'finitionR. 
"802. Linhility for false C'inims and stntC'm('Us. 
"80!). IIPllring find drtPrlllinntion by Iluthority Iwad; subppnn authority. 
"804 .• Judiciul rp\'ie\\'. 
"805. Collection of ridl pC'nllitirs and IISS!'Rsmrnts. 
"806. Limitations. 
"807. Right to setoff. 
"808. Regulntions. 

4 "§ 801. Definitions 

5 "(a) As used in this chapter-

6 "(1) 'authority' means any establishment as de-

7 fined in section 11 (2) of the Inspector General Act of 

8 1978 (92 Stat. 1109), any department designated as an 

9 Executive depart.ment in section 101 of this title, and 

10 the United States Postal Service; 

11 "(2) 'authority head' means-

12 "(A) the head of an authority, or 

13 "(B) an official or employee of the authority 

14 designated in regulations promulgated by the head 

15 of the authority, to make findings and determina-

16 tions under this chapter on behalf of the head of 

17 the authority; 

18 "(3) 'elaim' means any request or demand, wheth-

1'9 er under a contract or otherwise-

S. 1780-19 
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II (A) to an authority for property, services, 

or money (including money representing grants, 

loans, insurance, or benefits); or 

I/(B) to a recipient of property, services, or 

money from an authority or to a party to a con

tract with an authority-

I/(i) for property or services if the 

United States provided such property or 

9 services or any portion of the funds for pur-

10 chase of such property or services or will re-

J 1 imburse such recipient or party for the pur-

12 chase of such property or services; or 

13 "(ii) for the payment of money (includ-

14 ing money representing grants, loans, in sur-

15 ance, or benefits) if the United States pro-

16 vided any portion of the money requested or 

17 demanded or will reimburse such recipient 

18 for any portion of the money paid on such 

19 request or demand; 

20 "(4) 'statement' means any written representation 

21 or certification-

22 "(A) with respect to a claim; or 

23 

24 

25 

S. ns.-I • 

"(B) with respect to-

U(i) a contract with, or a bid or proIJOsal 

for a contract with; 
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"(ii) a grant, loan, or benefit from; 

"(iii) an application for insurance from; 

or 

"(iv) an application for employment 

with; 

an authority, or any State, political subdivision of 

a State, or other party acting in behalf of, or 

based upon the credit or guarantee of, an 

authority; 

"(5) 'person' means any individual, partnership, 

corporation, association, or private organization; 

1/(6) 'investigating official' means-

"(A) the Inspector General of the authority 

as authorized by the Inspector General Act of 

1978 (92 Stat. 1101) or any other Federal law; 

or 

"(B) in an authority which is not authorized 

an Inspector General by the Inspector General 

Act of 1978 (91 Stat. 1101) or other 13'ederal law, 

any official or employee of an authority designat

ed by the head of the authority to conduct investi

gation under the provisions of section 803(a)(1) of 

this chapter; and 

"(7) 'reviewing official' means any offieial or em-

25 ployee of an authority-

S. 1780-18 
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"(A) whose rate of basic pay is equal to or 

greater than the minimum rate of basic pay for 

grade GS-18 under section 5332 of this title; and 

"(B) designated by the head of the authority 

to make the determination provided in section 

803(a)(2) of this chapter. 

"(b) For purposes of clause (3) of subsection (a) of this 

8 section-

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

"(I) each voucher, invoice, claim form, or other 

separate request or demand for property, services, or 

money constitutes a separate claim whether submitted 

singly or together with other claims; 

"(2) each request or demand for property, serv

ices, or money constitutes a claim regardless of wheth

er such property, services, or money is actually deliv

ered or paid; and 

"(3) a claim shall be considered made to an au-

thority, recipient, or party when such claim is made to 

an agent, fiscal intermediary, or other entity, including 

any State or political subdivision thereof, acting for or 

on behalf of such authority, recipient, or party. 

"(c) For purposes of clause (4) of subsection (a) of this 

23 section-

S. 1780-18 
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"(1) each written representation or certification 

constitutes a separate statement whether submitted 

singly or together with other statements; and 

"(2) a statement shall be considered made to an 

authority although such statement is actually made to 

un agent, fiscal intermediary, or other entity, including 

any State or political subdivision thereof, acting for or 

in behalf of such authorit}" 

u§ 802. Liability for false claims and statements 

"(a) For purposes of this chapter-

"(1) a claim is false when the claim-

. II (A) includes or is supported by any false 

statement, document, record, or accounting or 

bookkeeping entry; or 

"(B) is for payment for the provision of prop

erty or services which the claimant has not pro

vided, or has not provided in accordance with the 

terms of the contract on which such claim is 

based, or has provided in violation of any applica

ble Federal or State statute or regulation; and 

"(2) a statement is false when any material fact-

"(A) asserted in such statement is false, ficti

tious, or fraudulent; or 

"(B) is omitted (rom such statement and-

S.l7l1e-b 
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I/(i) as a result of such omission, such 

statement is substantially false, fictitious, 01' 

fraudulent; or 

I/(ii) the person making such statement 

has a duty to include such material fact in 

6 the statement. 

7 "(b)(I) Any person who, on or after the effective date of 

8 this Act, knowingly makes, presents, or submits, or causes to 

9 be made, presented, or submitted, a false claim or statement, 

10 is liable to the United States for-

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

I/(A) a civil penalty of not more than $10,000 for 

each false claim or statement; and 

"(B) an assessment of not more than double-

I/(i) the full amount of money paid and the 

value of property or services delivered to a person 

as a result of the false claim or statement of such 

person; or 

"(ii) the amount of damages, including the 

amount of consequential damages and the cost of 

investigating such false claim or statement, sus

tained by the United States as a result of the 

false claim 01' statement. 

23 "(2) For purposes of this section, 'knowingly' means 

24 with reckless disregard for whether a claim or statement is 

25 false. 

S. 1780-18 
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1 I/(c) Except as provided in section S03(b)(4) or S05(e)(1) 

2 of this chapter, the total amount of the penalty and assess-

3 ment determined under this section shall not be less than the 

4 amount of damages sustained by the United States as a result 

5 of the false claim or statement. 

6 I/(d)(l) The penalties and assessments provided in this 

7 section shall be in addition to all criminal penalties provided 

S by law. 

9 I/(2)(A) Except as provided in subparagraph (B) of this 

10 paragraph, the authority head may use all civil remedies and 

11 enforce any civil penalty and assessment for false claims and 

12 statements authorized by any other applicable provision of 

13 Federal law in addition to the provisions of this chapter. 

14 II(B) No civil penalty or assessment may be imposed in 

15 any case subject to this chapter except in an amount provided 

16 in subsecdon (b) of this section. 

17 "§ 803. Hearing and determination by authority head; sub-

IS 

19 

pena authority 

lI(a)(l) The investigating official of an authority shall 

20 investigate allegations that a person is liable under section 

21 S02(b) of this chapter and report the findings and conclusions 

22 to the reviewing official of the authority. 

23 11(2) If the reviewing official determines, based upon the 

24 report of the investigating official, that there is probable 

25 cause to believe that a person is liable under section S02(b) of 

S.1780-1. 
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1 this chapter, the reviewing official shall refer the allegations 

2 contained in such report to the authority head for a hearing. 

3 1I(b)(I) The authority head shall conduct a hearing on 

4 the record regarding any allegation referred to him pursuant 

5 to this section to determine-

6 

7 

S 

9 

10 

11 

12 

13 

II (A) whether a person IS liable under section 

S02(b) of this chapter; 

II(B) the amount of damages suffered by the 

United States as a result of the false claim or state

ment creating such liability; and 

11(0) the amount of any penalty and assessmept to 

be imposed upon such person. 

11(2) The person alleged to be liable under section S02(b) 

14 of this chapter shall be entitled-

15 

16 

17 

IS 

19 

20 

21 

22 

II(A) to written notice of the hearing specifically 

setting forth all allegations and the date, time, and 

place for such hearing; 

II(B) to be present at such hearing; 

11(0) to be represented by counsel; 

I/(D) to present evidence; and 

II(E) to cross-examine any witnesses. 

1I(3)(A) Except as provided in subparagraph (B) of this 

23 paragraph and section S04 of this chapter, the findings and 

24 determinations of the authority head under paragraph (1) of 

25 this subsection are final. 

S. 17S0-is--2 
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1 I/(B) If the authority head conducting the hearing under 

2 this subparagraph is an individual described in section 

3 801 (a)(2)(B) of this chapter, the amount of penalty and as-

4 sessment imposed on a person may be reduced by the author-

5 ity head described in section 801 (a)(2)(A) of this chapter to 

6 any amount not less than the amount provided in section 

7 802(c) of this chapter. 

8 1/(4) The total amount of the penalty and assessment 

9 determined under this section may be less than the amount 

10 provided in section 802(c) of this chapter if the authority 

11 head determines that a lower amount is in the best interest of 

12 the United States and enters in the written record and makes 

13 available for public inspection such determination and the 

14 reasons for such determination. 

15 "(C) After a hearing pursuant to subsection (b) of this 

16 section, the authority head shall promptly send to any person 

17 determined to be liable under section 802(b) of this chapter 

18 written notice of the findings and determinations of the au-

19 thority head and the right to judicial review under section 

20 804 of this chapter. 

21 "(d) For the purposes of an investigation under subsec-

22 tion (a) of this section the investigating official is author. 

23 ized-

24 "(1) to administer oaths or affirmations; and 

S. 1780-18 
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1/(2) to require by subpena the attendance and tes

timony of witnesses and the production of all informa

tion, documents, reports, answers, records, accounts, 

papers, and other data and documentary evidence nec

essary to conduct such investigation. 

I/(e) For the J?urposes of conducting a hearing under 

7 subsection (b) of this section, the authority head is author-

8 ized-

9 

10 

11 

12 

13 

14 

15 

1/(1) to administer oaths or affirmations; and 

1/(2) to require by subpena the attendance and tes

timony of witnesses and the production of all informa

tion, documents, reports, answers, records, accounts, 

papers, and other data and documentary evidence 

which the authority head considers relevant and mate

rial to the hearing. 

16 "(0 In the case of contumacy or refusal to obey a sub-

17 pena issued pursuant to subsection (d) or (e) of this section, 

18 the investigating official or authority head, as the case may 

19 be, may invoke the aid of any United States district court 

20 where such investigation or hearing is being conducted, or 

21 where such subpenaed person resides or conducts business, 

22 and such court shall have jurisdiction to issue any appropri-

23 ate order for the enforcement of such subpena. Any failure to 

24 obey such order of the court is punishable by such court as 

25 contempt. 

s. 1780-18 
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1 I/(g) Unless a petition is filed as provided in section 804 1 tions to the extent that such findings and determinations are 

2 of this chapter, the determination of liability pursuant to this 2 affirmed or modified. 

3 section shall be final and shall not be subject to judicial 3 I/(b) The findings of the authority head with respect to 
II 

4 review. 4 questions of fact, if supported by substantial evidence on the 

5 "§ 804. Judicial reyiew 5 record considered as a whole, shall be conclusive. 
• 

6 44(a) Any person who has been determined pursuant to 6 I/(c) The determination of the authority head as to the 
< , 

7 section 803 of this chapte:r to be liable under section 802(b) ," 7 amount of any penalty and assessment shall be conclusive ,., '«'i 

8 of this chapter may obtain review of such determination in 
<~ 

8 and shall not be subject to review except to the extent that 

9 the United. States Court of Appeals for the circuit in which 9 such amount may exceed the maximum amount provided in 

10 such person resides or in which the claim or statement upon 10 section 802 of this chapter. 

11 which the determination of liability is based was made, pre- II I/(d) Any court of appeals reviewing under this section 

12 sented, or submitted, or for the District of Columbia Circuit 12 the findings and determinations of the authority head shall 

13 by filing in such court within sixty days following the sending 13 not consider any objection that was not raised in the hearing 

14 of the notice required by section 803(c) of this chapter a writ- 1-4: conducted pursuant to section 803(b) of this chapter absent a 

15 ten petition that such determination be modified or set aside. 15 showing of extraordinary circumstances causing such failure. 

16 The clerk of the court shall transmit a copy of such petition 16 If any party shows to the satisfaction of the court that addi-

,~ 

'~u 
17 to the authority head and to the Attorney General. Upon 17 tional evidence not presented at such hearing is material and 

18 receipt of the copy of snch petition the authority head shall 18 that there were reasonable grounds for the failure to present 

19 transmit to ~he Attorney veneral the record in the proceed- 19 such evidence at such hearing, the court shall remand the 

20 ing. Except as otherwis(1 provided in this section, the courts 20 findings and determinations of the authority head for consid-
I, 

21 of appeals d.escribed in this subsection shall have jurisdiction 
' ~t 

" 21 eration of such additional evidence. " ~! 22 to review the findings and determinations in issuf,~ and to ~ "' 22 I/(e) Upon a final determination by the court of appeals "lc 
<'0 

23 affirm, modify, remand for further consideration, or set aside, 23 that a person is liable under section 802(b) of this chapter, , 
24 in whole or in part, the findings and detenninations of the 24 the court shall enter a final judgment for the appropriate 

.. < ) 

25 authority head, and to enforce such findings a1.1d detennina- 25 amount in favor of the United States, and such judgment may 

~: 
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1 be recorded and enforced by the Attorney General to the 

2 same extent and in the same manner as a judgment entered 

3 by any United States district c:ourt. 

4 "§ 805. Collection of civil penalties and assessments 

5 "(a) Any penalty or assessment imposed in a determina-

6 tion which has become final pursuant to section 803 (g) of this 

7 chapter may be recovered in a civil action brought by the 

8 Attorney General. In any such action, no matters that were 

9 raised or that could have been raised in a hearing conducted 

10 under section 803(b) of this chapter or in a review pursuant 

11 to section 804 of this chapter may be raised as a defense, and 

12 the determination of liability and the determination of 

13 amounts of penalties and assessments shall not be subject to 

14 reVIew. 

15 "(b) The district courts of the United States and of any 

16 territory or possession of the United States shall have juris-

17 diction of any action commenced by the United States under 

18 subsection (a) of this section. 

19 "(0) Any action under subsection (a) of this section may, 

20 without regard to venue requirements, be joined and consoli-

21 dated with or asserted as a counterclaim, cross-claim, or 

22 setoff by the United Stetes in any other civil action which 

23 includes as parties the United States and the person against 

24 whom such action may be brought. 

S.1780-18 
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1 "(d)(l) The Oourt of OIaims shall have jurisdiction of 

2 any action under subsection (a) of this section to recover any 

3 penalty and assessment if the cause of action is asserted in a 

4 counterclaim by the United States. The United States may 

5 join as additional parties in such counterclaim all persons 

6 who may be jointly and severally liable with the person 

7 against whom such counterclaim is ass~rted. 

8 "(2) No cross-claims or third-party claims not otherwise 

9 within the jurisdiction of the Oourt of OIaims shall be assert-

10 ed among additional parties joined under paragraph (1) of this 

11 subsection. 

12 "(e)(l) Except as provided in paragraph (2), the authori-

13 ty head may compromise or settle any penalty and assess-

14 ment determined pursuant to section 803 of this chapter. No 

15 compromise or lJettlement under this subsection shall provide 

16 for a recovery of an amount less than the amount described 

17 in section 802(0) of this chapter unless the authority head 

18 makes the determination and takes the action provided in 

19 se(Jtion 803(b)(4) of this chapter. 

20 "(2) The Attorney General shall have exclusive authori-

21 ty to compromise or settle any penalty and assessment the 

22 determination of which is the subject of a pending petition 

23 pursuant to section 804 of this chapter or a pending action to 

24 recover such penalty or assessment pursuant to this section. 

S. 1780-IR 
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1 "(0 Whenever a penalty and assessment is imposed and 1 "§ 806. Limitations 

2 collected pursuant to this chapter and part of any money paid 2 "(a)(1) Prior to initiating a proceeding under section 

""" 3 or property or services delivered as a result of the false claim 3 803(b) of this chapter the authority head shall transmit to the .. 
4 or statement on which such penalty and assessment is based 4 Attorney General written notice of the intention to initiate 
5 was provided by a State or political subdivision thereof which 5 such proceeding together with the reasons for such intention. .;, 

6 lias not previously been reimbursed for such money or prop- 6 "(2) The authority head may initiate a proceeding under 
7 erty, the United States shall reimburse such State or political 7 section 803(b) of this chapter if-

8 subdivision the lesser of- 8 "(A) the Attorney General approves the initiation 
9 "(1) an amount bearing the same ratio to the pen- 9 of such proceeding; or 

10 alty and assessment recovered as the amount paid, or 10 "(B) the Attorney General takes no action within 
11 the cost to the State or political subdivision of property 11 one hundred and twenty days after receipt of the 
12 or services delivered, by the State or political subdivi- 12 notice required by paragraph (1) of this subsection to 
13 sion on the basis of such false claim or statement bears 13 disapprove the initiatiOlt of such proceeding. 

14 to the total amount paid, or total cost of property or 14 "(b)(1) No proceeding under section 803.(b) of this chap-
15 services delivered, hased on such false claim or state- 15 ter shall be commenced more than six years after the making, 
16 ment; or 16 presentation, or submission of the claim or statement which 

(). 
17 "(2) the total amount actually paid, or the total 17 is alleged to be a false claim or statement. 

18 actual cost to the State or political subdivision of prop- 18 "(2) A proceeding under such section is commenced by 
19 erty or services delivered, by the State or political sub- 19 mailing by registered or certified mail the notice re<!uired in , 

20 division on the basis of such false claim or statement. 20 section 803(b)(2)(A) of this chapter. 

21 "(g) Except as provided in subsection (0 of this section, 21 "(c) Every civil action to recover any penalty and as-
any amount of penalty and assessment collected under this ~~ 

~ .22 sessment under section 805 of this chapter shall be com-22 
\ 

23 chapter shall be deposited as miscellaneous receipts in the 23 menced within three years of the date on which the determi-
24 Treasury of the United States. 24 nation of liability for such penalty and assessment become~ 

( ~ 

.;; 25 final. 

S.1780-18 
S. 1780-018 

96-086 0 - 82 - 6 ___ ......:...-___ --.:... ____ --=-__ ......l-_____________________ ~._~._~ ~ ~~_ ~ 
,), -



0 

86 

18 

1 "(d) If at any time during the course of proceedings 

2 brought pursuant to this chapter tho authority head receives 

3 or diseo\'ers any specific information regarding bribery, gra-

4 tuities, conflict of interest, or other corruption or similar ac-

5 th'ity in relation to a false claim or statement, the authority 

6 head shall immediately report such information to-

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

"(1) the Inspector General of· the authority for 

transmission to the Attorney General if an Inspector 

General is authorized for the authority by the Inspec

tor General Act of 1978 (92 Stat. 1101) or any other 

Federal law; or 

"12) the Attorney General if the authority is not 

authorized an Inspector General by the Inspector Gen

eral Act of 1978 (92 Stat. 1101) or any other Federal 

law. 

"(e) Upon transmission of a written finding by the At

torney General to an authority head that continuation of any 

proceeding under section 803 of this chapter may adversely 

affect any pending or potential criminal or civil action related 

to an alleged false claim or statement under consideration in 

such proceeding, such proceeding shall be immediately stayed' 

and may be resumed only upon written authorization of the 

23 Attorney General. 

s. 1780-i8 
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1 "§ 807. Right to setoff 

2 "(a)(I) The amount of any penalty and assessment 

3 which has become final under section 803(g) of this chapter, 

4 or for which a judgment has been entered under section 

5 804(e) or 805 of this chapter, and any amount agreed upon in 

6 a settlement or compromise under section 805(0) of this 

7 chapter, may be deducted from any sum, including refund of 

8 overpayment of Federal taxes, then or later owing by the 

9 United States to the person liable for such penalty and as-

10 sessrnent. 

11 11(2) The authority head shall transmit written notice of 

12 the deduction made under this paragraph to the person liable 

13 for such penalty and assessment. 

14 "(3) All amounts retained pursuant to this paragraph 

15 shall be remitted to the Secretary of the Treasury for disposi-

16 tion in accordance with section 805(g) of this chapter. 

17 "(b) An authority head may forward a certified copy of 

18 any determination as to liability for any penalty and assess-

19 ment which has become final under section 803(g) of this 

20 chapter, or a certified copy of any judgment which has been 

21 entered under section 804(e) or 805 of this chapter to the 

22 Secretary of the Treasury for action in accordance with sub-

23 section (a) of this section. 

24 "§ 808. Regulations 

25 "~a) The head of each authority shall make such rules 

26 and regulations as may be necessary to carry out the provi
s. 1780-1s 
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1 SlOns of this chapter. Such rules and regulations shall insure 

2 that inve~tigating officials are not responsible for making the 

3 determinations or conducting the hearing required in section 

4 803(b) of this chapter or making the collections under section 

5 805 of this chapter. 

6 "(b) The Attorney General may enter into a memoran-

7 dum of understanding with the head of any authority to pro-

8 vide expeditious procedures for approving of disapproving the 

9 initiation of proceedings under section 803(b) of this chapter, 

10 and referral of matters for action under sections 804, 805, 

11 and 806(e) of this chapter. Such memorandum of understand-

12 ing may provide advanced authorization to initiate proceed-

13 ings under section 803(b) of this chapter with respect to any 

14 particular type or class of alleged false claim or statement if 

15 not otherwise barred by section 806 of this chapter.". 

16 (b) The table of chapters of part I of title 5 of the United 

17 States Code is amended by adding after the item relating to 

18 chapter 7 the following new item: 

"8. Administrative Penalties and Assessments for False Claims 
and Statements ............................................. ····· .... · .. ·· 801.". 

19 SEC. 3. The regulations required by section 808 of title 

20 5, United States Code, as pwvided by this Act, shall be pro-

21 mulgated not later than one hundred and eighty days after 

22 the effective date of this Act. 

23 SEC. 4. This Act shall take effect December 31, 1981. 

8.,1780-18 
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The Honorable William V Roth J 

WRITER'S ADDRESS AND TELEPHONE 

One Golden Shore 
Long Beach, CA 90802 
(213) 435-6676 
April 20, 1982 

Chao . ., r. 
U 't1rmdan , Comm1ttee on Government Affairs 

n1 e States Senate 
Washington, D.C. 20510 

Program Fraud Civil Pen~lty Act 
of 1981 (S. 1780). 

Dear Senator Roth: 

You will find attached R 
Congress reflecting the commen~s eio~~ to th~ united States 
Contract Law of the American Ba ~ ~ S~ct10n of Publi~ 
"Program Fraud Civil Penalt r ssoc1at10n on S. 1780, 
pending before the conunitteY Act G(:.f 1981," which is currently 
views expressed in the e on overnment Affairs. The 
Section and should not ~:port ~epr~sent only those of the 
position of the Associatio~~ns rue as representing the 

The proposed legislati ld changes in the law applicableo~ w~u make very fundamental 
changes which we believe would ~ overnment procurement, 
effect on orderl ro u ave an extremely negative 
legislation WOU1~ ~ha~ rement pr07edures. The proposed 
"false claims" againstg~hsu~stant1ally the definition of 
tion of the scienter require~~~~n~ent, including the reduc-
ness." The proposed le i l' 0 a standard of "reckless-
agencies to assess lar ~ ~ia~10~ would authorize individual 
tractors found "gUilty?' of ~ ~c1al p~nalt,ies against con
hearings before the a enc' a se cla1ms in administrative 
would :r;esult from thegpro~~:~d i~~i;~~~',lIl1enta~ changes which 
legal 1ssues aoout matters of great b1l~n :r;a1se complex pu 1C 1mportance. 

The proposed legislat' . 
It would affect the rights o~o~.~~ etiremelY b:r;oad ~n scope. 
or organization making'a moneta~ u~.y eve:r;y 1ndiv1dual y c al.m aga1nst the Governmel\t. 

\ 
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The Honorable William V. Roth, Jr. 
April 20, 1982 
Page Two 

The provisions of the proposed statute would cover not 
only contract claims, but also claims under grants and 
entitlement programs. In fact, abuses in grant and 
entitlement programs appear to be a major motivation for 
the legislation. We do not believe that such disparate 
activities can or should be treated under one set of 
procedural rules. There simply is no justification for 
encumbering the procurement system with the additional 
burdens which this statute would create. 

The legislation would transform many cont.ractual 
disagreements with the Government which have traditionally 
been resolved in existing disputes processes into "false 
claims" actions outside the disputes process. The 
existing disputes process has generally worked very well, 
and the Government already haQ available to it adequate 
remedies to guard against fraudulent claims. We do not 
believe that there is any justification for expanding 
those remedies to permit individual agencies to act as 
prosecutor, judge, and jury. 

When coupled with other pending proposals which 
would have the almost automatic effect of disqualifying 
contractors administratively "convicted" of "false claims" 
from working on Government contracts, the effect of the 
proposed legislation would probably be to destroy the 
business of many contractors. We believe that a decision 
which places such awesome powers in the control of individual 
agencies whose competence varies widely is unconscionable. 

If you or the Committee on Government Affairs have 
any questions about the views set forth in the attached 
Report, please feel free to call me at (213) 435-6676. 

Enclosure 

Sincerely yours, 

u~}1~ 
David L. Hirsch 
Chairman 
Section of Public Contract Law 

cc: All members of the Senate Committee on Government Affairs 

, '. 

• 
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The Honorable William V. Roth, Jr. 
April 20, 1982 
Page Three 

cc: The Honorable Fred F. Fielding 
Counsel to the President 
Room 113 
Old Executive Office Building 
l7th,& Pennsylvania Avenue, N.W. 
Wash~ngton, D.C. 20500 

The Honorable J. Paul McGrath 
Assistant Attorney General 
Civil Division 
Department of Justice 
Washington, D.C. 20530 

The,Honorable Joseph H. Sherrick 
Ass~stant to Secretary of Defense 

for Review & Oversight 
The Pentagon 
Room 3E108l 
Washington, D.C. 20301 

Milton J. Socolar, Esq. 
General Counsel 
General Accounting Office 
441 G Street, N.W. 
Washington, D.C. 20548 

The Honorable Donald E. Sowle 
Administrator 
Office of Federal Procurement Policy 
New Executive Office Bldg. 
726 Jackson Place, N.W. 
Washington, D.C. 20503 

\ 



,.. 

"-'-, 

, 

.. 

, 

, 
at. 



92 

REPORT ON PROPOSED 

"PROGRN.l FRAUD CIVIL PENALTY ACT OF 1981" 

s. 1780 

American Bar Association· 
Public Contract Law Section 
April 20, 1982 

J 

' ..... , ~. 

98 

TABLE OF CONTENTS 

r. INTRODUCTION . . . . .... '" 1 
II. THE BILL'S PENALTIES ARE PUNITIVE 

5 

A. Penalties Remotely Rela~ed to the V~olation 5 

B. Suspension and Debarment 
9 

III. S. 1780 COULD SUPERSEDE THE DISPUTES PROCESS 
12 

IV. S. 1780'S SCOPE AND APPLICATION IS UNCLEAR. 
14 

A. TIle Bill Does Not Specify the Administrative 
Procedure And Burden to Be Sustained In Imposing 
These Penal ties . . . • . • . . . 14 

V. 

VI. 

B. S. 1780 Might Reach Every Transaction With 
Federal, State, County or Local Governments 
And Transactions With Private, Federal 
Contractors . . . . . . . . . . . . 

C. Reducing the "Intent" Requirement 

THE GOVERNMENT ALREADY F~S ADMINISTRATIVE AND 
JUDICIAL REMEDIES TO RECOVER LOSSES FROM "FALSE 
CLAIMS" BY CONTRACTORS 

CONCLUSION ...... 

- i -

17 

18 

20 

23 

-, 
--" ! 

\ 



94 

REPORT eN PROPOSED "PROGRAM FRAUD CIVIL 
PENALTY ACT OF 1981," S. 1780 

INTRODUCTION 

On Oct.ober 27, 1981, the proposed "Program Fraud civil Penal-

ties Act of 1981" w~s introduced in the Senate as S. 1780 by Mr. 

Rot.h and co-sponsored by Messrs. Cohen, Rudman and Nunn. This 

bill would authorize each major executive agency to assess 

penalt.ies for so-called "false claims" with regard to federal 

programs. 

S. 1780 presents several serious concerns: 

o 

o 

o 

The bill would impose punitive penalties while 
reducing the "intent" standard for liability. 
The possibility of suspension and debar~ent 
makes even a minor "false claims" finding a 
potential threat to a contractor's continued 
viability. 

The bill's administrative mechanism is un~lear, 
and its breadth might subsume Disputes Act 
procedures for resolving government contract 
claims. 

The notion of a "claim" under the bill might 
reach every t~ansaction with federal, state 
or local governments and private, federal 
contractors. 

If adopted, S. 1780 could reach everyone providing goods and 

services to the government. Congressmen considering this measure 

should be aware that the gover~ment already has extensive remedies 

to recover amounts lost through fraud or misconduct. Accordingly, 

S. 1780 requires close scrutiny before any action is taken. 

.. ' • 

D 

95 

- 2 -

The comments in this memorandum are from the perspective of 

at.torneys -- representing both the government and contractors 

who practice in the federal procurement area. We recognize that 

s .. 1780 is designed to apply not. only to government contracts, .but 

also to grants and entit.lement programs. Nonetheless, S. 1780's 

broad scope will have a direct and substantial effect on the pro-

curement process. 

The Justice Department has indicated on several occasions 

that it ~eeks a broad statute covering all types of false claims, 

regardless of the context in ,.,.hich t.he claim originated. While 

this has the benefit of simplicity, it bears the vice of imposing 

liability where it might be inappropriate. ·For example, assessing 

damages that did not relate to a false statement would, in m~5t 

instances, be unconscionable. Thus, we urge that anti-fraud 

legislation should not be drafted to deal with every conceivable 

aberrant situation. Instead, such legislation should provide a 

strong, fair remedy for a wide range of situations, supplemented 

with special legislation to deal with particular areas, such as 

grant or entitlement programs. 

In evaluat.ing the specific provisions of S. 1780, its dual 

purpose deterrence and providing the government a fair remedy 

-- must be considered. We believe that the following specific 

proposed cha.nges do not serve either objective: 

\ 
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.S. 1780 would allow the government to assess 

penalties of twice the full amount of either. 

the tainted claim (even if only a small por-

tion was" false") or consequential damages 

from the claim (even if the damages were only 

remotely related to the false statement). 

Neither fine, necessarily, is dire~tly related 

to the amount of a false claim or the govern-

mentis damages. These penalties could be 

imposed in addition to government's existing 

civil remedies, including suspension and 

debarment. 

S. 1780 would impose liability where the 

defendant did not intend to defraud the go v-

ernment or otherwise act in a willful manner. 

S. 1780's definition of "claim" might well 

encompass, every type of dealing with federal, 

state and local governments and dealings with 

private entities that contract with the federal 

government. 

The bill is silent on the details of the admin-

istrativ~ proceeaing that would impose these 

penalties. S. 1780 does not require that fact 

finding be by an administrative law judge in 

• 
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• compliance with the Administrative Procedure 

Act . 

5. S. 1780 would extend the current statute of 

limitations to six or nine years, even though, 

by their nature, small "false" claims require 

witness testimony as opposed to documentary 

evidence. 

6. S. 1780 could impose the burden of collecting 

fraud assessments on the Internal Revenue Ser-

vice. If so, this would compromise the special 

status of the IRS and, potentially, shift the 

burden of proof in enforcement actions by forc-

ing the defendant to challenge the government's 

action by suing for a tax refund. 

We note with interest that S. 1780 does not speak in any way 

to false claims by the government against contractors and other 

entities dealing with the government. While we do not seek to 

broaden S. 1780, we do wish to note that claims by the government 

in "reckless disregard of the truth" do occur. Yet a contractor 

has no remedy for false statements in favor of the government, nor 

can a contractor recover for added expense in proving that an 

asserted liability to the government is based upon ~alse claims 

asserted by government officials. 

\ 
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The remainder of this report d(~scribes the proposElld statutory 

changes and outlines issues which, I/le believe, should be consid-

ered in evaluating S. 1780. 

II. THE BILL'S REMEDIES ARE PUNITIVE 

The bill could impose sizeable penalties without regard to 

the nature or seriousness of the alleged violation. Moreover, 

even a minor "false statement" finding under this measure could 

lead to a contractor's suspension or debarment, thereby possibly 

forcing the company out of business. 

A. Penalties Remotely Rela~ed to the Violation 

S. 1780 provides for two penal~ies. The first is a maximum 

civil penalty of ~10,000 for each false claim or statement. (Sec-

tion 802(b) (l)(A)). In addition, the agency can assess a penalty 

as high as twice the full value of the ~ainted claim or twice the 

amount of damages, including "consequential damages," to the 

government from the false claim or statement. (Section 

802 (b) (1 ) (B) ) .1:..1 

Even though the bill provides only for administrative pro
ceedings, the penalties imposed on the defendant are signifi
cantly more severe than might be awarded after a jury trial 
under the Civil False Claims Act, 31 U.S.C. § 231, R.S. 
§§ 3490, 5438. The Civil False Claims Act provides only a 
$2,000 forfeiture per claim and does not provide a penalty of 
t"lice the amount of the tainted claim or twice the "conse
quential" (as opposed to direc~) damages. 
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Becayse of arbi~rariness in defining a "claim," the bill 

could lead to a ~100,000 fine in a case involving ten tainted 

claims of ~10.00 each. 

In addition, recovery of twice the amount of a tainted claim 

can result in a penalty only remotely related to the offense. 

Suppose contractor X submits an invoice for ~20,000 for painting a 

government building when, in fact, he did not paint one room in 

the building. Even if the contractor returns and paints the room 

at no cost to the government, the contractor could be assessed a 

~40,000 penalty under S. 1780. 

The other remedy, a penal~y equal to twice the government's 

consequen~ial damages, can also result in damages disproportionate 

to the seriousness of the "false" aspects of the claim. Moreover, 

"consequential damages" liability significantly broadens the scope 

of the government's recovery, as compared to the Civil False 

Ciai:ns Act which does not permit recovery of "consequential 

damages." United States v. Aerodex, 469 F.2d 1003 (5th Cir. 

1972) • 

This result is illustrated by applying S. 1780 to the facts 

in United States v. Hibbs, 568 F.2d 347 (3d Cir. 1978). The 

defendant in Hibbs falsely certified to the Federal Housing Admin

istration (FHA) that certain HUD standards had been met in six 

houses. In fact, deficiencies existed which would have cost about 

$3,500 to repair. Subsequently, FHA insured mortgages on the 

houses (which had become worthless for other reasons) and all six 

--, 
--T I 
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mortgagor~ defaulted. The Court held there was no direct causal 

con'nection between the false certificates and the de::aults; the 

government's False Claim Act damages were limited to the differ-

ence be~ween the real value of ~he houses and the value repre-

sented in the defendant's certificates. Had S. 1780 been in 

effect, the government might have been able to collect twice the 

value of the houses as consequential damages, even though the loss 

was only remotely related to ac~s of the defendant. Providing the 

government s~ch windfalls because of relatively minor and remotely 

connected false claims cannot be justified. 

Similarly, on the facts considered in Aerodex, ~, the 

government could recover signi::icantly greater damages under 

S. 1780 than it could under the Civil False Claim Act. Aerodex 

dealt with a $27,000 contract for aircraft engine bearings. The 

contractor substituted different bearings for those specified in 

the contract. The government removed all the improper bearings 

at a cost of $161,000. The Court allowed the government to 

recover False Claims Act penalties of $60,000 (twice the $27,000 

contract~ price plus the $2,000 statutory penalty for each of three 

invoices). In addition, the Court statEd that the costs of remov-

ing the deficient bearings were consequential damages and ~ould 

not be recovered as damages under the Civil False Claims Act, but 

would be recoverable under the contract's express warranty. 

Accordingly, the government could recover a total of $221,000 

(~, the cost of replacing the bearings plus the Civil False 

.. 
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Claims !ICt, penalties). In ~ontrast, under the principles of 

S. 1780 ~he government could have recovered $352,000 (~wice the 

"consequential damages" o,~ $161,000 plus a maximum of $10,000 per 

invoice), in addition to a possible contract recovery of $161,000 

for breach of warranty. This would have been a total recovery of 

$513,000 on a $27,000 contract. As is apparent, the government 

ca.n, receive full and complete reli\~f without imposing the penal-

~ies provided in ~his bill. 

Government and contractor personnel have considerable diffi

culty determining liability for consequential damages, which can 

be unlimited in the context of government procurement. In light 

of this uncertainty, ~e believe consequential damages shOUld not 

be part of with the government's recovery ,under S. 1780, and it 

would be particula~ry inappropriate to double the consequential 

damages. 

The consequential damages provisi~:m is made particularly 

harsh by the limited flexibility given the administrators applying 

the statute. The bill can be read to pre'vent an adm.Lnistrator 

from reducing the assessment below the consequential damages 

figure unless the administrator affirmatively finds that a lower 

assessment is "in the best int,~,rest of the United States" and 

states his reasons in writing as part of the administrative 

record. (Sections 802(c) and 803(b)(4)). 

Another remedy provision deserving comment is Section 

802(d) (2) (A), which makes the bill's remedies cumulative with "all 

96-086 0 - 82 - 7 
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civil rem~dies and ... any civil penalty and assessment for 

false claims and statements authorized by c.ny other applicable 

provisions of a Federal law. . • " Thus, a SlO,OOO fine per 

"false statement" can be imposed on a contractor who would then. be 

subject to full contract liability the civil False Claims Act 

perlalties. The civil False Claims Act provides for a $2,000 

forfeiture for each false claim plus twice the governmen~'s actual 

damages.3...! 

These cumulative remedies highlight the government's existing 

tools to defend itself from th~ unscrupulous. That more than one 

of these penalties might be imposed on the same person for the 

same transaction underscores the punitive character of S. 1780. 

B. suspension and Debarment 

During the past few years con~racting agencies repeatedly 

have moved to suspend companies upon indictment or suspicion of 

so-called "fraud." Furthermore, the Office of Federal Procure-

ment policy has proposed regulations which would reauire all 

executive agencies to suspend or debar a contractor who has been 

suspended or debarred by any other executive agency. Policy 

~! The Supreme Ccurt has recognized that these penalties are 
• • • • I 
~n essence, cr1m~nal. Un1ted States v. McNinch, 356 U.S. 
595, 598 (1958), citing Rainwater v. United States, 356 U.S. 
590, 592 n. 8 (1958). One federal appellate court has noted 
that the trial by jury or the court available under the Civil 
False ~laims Act is the check on abusive impositions of 
penalt1es under. the law. Toepelman v. United S~ates, 263 
F.2d 697 (4th C1r. 1958), cert. denied, 359 U.S. 989 (1959). 

.. 
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Letter 81:3, 46 Fed Reg. § 37832 (1981), §§ 6.l(c) and 7.l(c), 46 

Fed. Reg. 37833 (July 22, 1981) (daily ed.). Thus, a "fraud" 

finding by one agency could lead to the contractor's debarment by 

th~ entire government. 

The effects of debarment or suspension are severe; the oon-

tractor may not be awarded any future contracts, nor may the 

contractor bid or submit proposals on new contracts (D.A.R. 

§ 1-601.1; F.P.R. § 1-1.603; Proposed § 5). Debarment precludes 

such procurement activity for a specified period of time up to 

three years (D.A.R. § l-604.2(a); F.P.R. § 1-1.604(c); Proposed 

§ 6.4.), while suspension, generally imposed as a preliminary step 

to debarment, results in such exclusion for a tempot'ary period 

pending completion of investigations or legal proceedings. 

(D.A.R. § 1-605.1; F.P.R. § 1-1.605-2; Proposed § 7.4.) 

suspension and debarment may result from "seriolls and compel-

ling" causes affecting the "responsibility" of the contractor, as 

well as from conduct constituting fraud or fraudulent activities. 

Thi~ standard is vague and leaves broad discretion in the hands 

of government officials.~/ 

'}../ Under Defense Department regulations the government may 
suspend the firm or individual "upon adequate evidence of (A) 
commission of fraud ••• as an incident to obtaining, at
tempting to obtain, or in the performance of a public con
tract," or "for other cause of such serious and compelling 
nature, affecting the responsibility as a Government Contrac
tor, •.. as may be determined by the Secretary of the Depart
ment concerned to justify suspension." (D.A.R. § 1-605.1; ~ 

[Footnote continued on next page.] 
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Considering both the strong pressure to suspend or debar con

tractors and the lacK of clear standards for agencie($ to follow, 

it is certainly possible, if not liKely, that an administrative 

"f:r;aud" determination under this bill will lead to contractor sus

pension or debarment. If so, that single suspensit:ln or debarment 

could, under the proposed regulations, exclude 't.h~l contractor from 

all future procurement activity for a period which might extend 

for years. Moreover, nothing in the current or proposed regula

tions would preclude an agency from instituting suspension or 

debarment. proceedings against a contractor who submitted a "false 

claim" to another agency but who was not debar'red by that agency. 

Thus, a contractor may face an endless series of such proceedings 

if it contracts with numerous agencies. 

The full impact of S. 1780 becomes clear when one considers 

that suspension or debarment may result from an individual's mis

conduct imputed to the entire business with which he is connected, 

and to any "affiliates" of the business. (D.A.R. § l-604.2(b); 
i" 

F.P.R. § 1-1.604-1(c); Proposed §§ 6.l(b) and 7.1(c)). Under the 

proposed regulations, that individual may be someone as remotely 

connected to management as a shareholder or an employee. (Pro

posed §§ 6.5 and 7.5). Thus, one false invoice submitted by an 

[Footnote continued from previous page.] 

~ F.P.R. § 1-1.605-1; Proposed § 7.2). A contractor also 
may be debarred for a "cause of such serious and compelling 
nature, affec~ing re~ponsibility as a Government Contractor, 
••• as may be determl.ned by the Secretary of the Department." 
~D6~2f: § 1-604.1; ~~ F.p.n. § 1-1.604(a)(5); Proposed 

• 

\. 
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employee tao an agency could result in that agency's institut.ion of 

false statment proceedings under S. 1780, imposition of punitive 

damages and complete debarment or suspension from all immediate, 

and perhaps long-term, procurl'!ment activity. The fact that the 

"false claim" may have involved only a relatively small dollar 

amount. is irrelevant. It is not hard to imagine how such a deter

mination by an administrative agency could seriously affect any 

government contractor, regardless of its size. 

III. S. 1780 COULD SUPERSEDE THE CURRENT DISPUTES PROCESS 

The S. 1780 definition of "false claim" could include nearly 

every contract dispute now resolved by administrative contrac~ 

appeals boards or the Court of Claims pursuant to the "Disputes 

Clause" in governmtl.!!l1t contracts.!I 

This contract disputes procedure has developed over nearly 

thirty years, and is an important component of this country's pro-

curement process. Congress recently reaffirmed the continuing 

vitality of the disputes process by adopting Contract Disputes Act 

of 1978, P.L. 95-563 ("Disputes AC~"). 

S. 1780 might affect the disputes process because the defini

tions of "claim" and "false claim" could apply to nearly every 

The "Disputes Clause" in government contracts (~, 
F.P.R. § 1-314, D.A.R. § 7-103.12) requires that contracto: 
claims be presented to the appropriate governmen~ contr~ctl.ng 
officer for his final decision. If the co~tractl.n9 ~ffl.cer 
determines that the contract does not perml.t the clal.m, the 
contractor may appeal that decision to the appropria7e admin
istrative contract appeals board or the Court of Clal.ms . 

\ 
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contract ~ppeal. Under the bill a false claim includes a claim 

for "payment for the provision of property or ser.vices which the 

claimant has not provided, or has not provided in accordance with 

the. terms of the contract on which such claim is based." (Section 

802(a) (1) (B)) The term "claim" is defined to include "any request 

or demand . • . to an authority . for the payment or [reim-

bursementJ ... of money." (Section 801(a)(3)(A) and (B)) 

Every contract appeal involves a claim which the authorized 

contrac~ing officer has determined is in excess of that properly 

due, or for products or services "not provided in accordance" with" 

t.he contract. Thus, by definition, every contract appeal might be 

a "false claim." Moreover, each such appeal is made by the con-

tractor knowingly and intentionally, with the full understanding 

that the responsible government official believes that the "claim" 

is wrong. 

From the government'~ perspective every contract appeal could 

be a "false claim" to be resolved through an administrative fraud 

proceeding. Thus, S. 1780 would enable the government to adjudi

cate the merits of each contract dispute in the context of a fraud 

proceeding, rather than before a contract appeals board or the 

Court of Claims. There would be no way for: agencies to prevent 

Inspectors General, who are protected by statute from agency 

interference in their investigations, from bringing a "false 

claim" charge when a contractor makes a "claim" under its con-

t.ract.. 

,. 
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This,would be significant. At a minimum, it would interfere 

with the cont.ract appeals process, which has developed a compre-

hensive body of cont.ract interpretation precedents over the past. 

t.hirty years. At worst, S. 1780 could be used to intimidate con-

trac~ors from filing legitimate claims because of the threat of 

punitive fraud proceedings. 

Having only recently affirmed the continued legitimacy and 

viability of the contract disputes process, Congress should not 

question that process by adopting S. 1780. 

IV. S. 1780'S SCOPE AND APPLICATION IS UNCLEAR 

The bill does not address issues central t.o its ao.minii;jtra-

tion, such as who will preside over the hearing and the burden 

of proof to be sustained. Moreover, the bill's definition of a 

"claim" could extend to requests for payment or services from aot 

only the federal goverr~ent, but also from state, county, and 

local governments and private federal contractors. 

A. The Bill Does Not Specify the Administrative 
Procedure And Burden to Be Sustained In Imposing 
These Penalt.ies 

The bill's penalties are triggered by a "false claim or 

statement" finding, yet the bill would permit each agency to 

decide who will make that. finding. This could bypass the Admin-

istrative Procedure Act and deprive an accused person of the 

traditional procedural safeguards in administrative proceedings. 

-, 
-r I 
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One ~uch safeguard is the use of Administrative Law Judges to 

make initial determinations of fact. These judges are trainp'd to 

act with independence and professionalism, and to foster an impar

tia,l proceeding. S. 1780 does not require that fact.ual determina

tions be made by Administrative Law Judges. Instead, the agency 

head can appoint another person to make these findings, even if 

the designee is not independent from the authority bringing the 

"false claims" charge. This is a serious shortcoming in the bill 

which could permit significant unfairness in its administration. 

Likewise, by not addressing the issue of "burden of proof" 

S. 1780 might reduce the government's burden from the standard and 

character of evidence required in similar proceedings. At the 

present time the government must have "clear and convincing evi

dence" to prove a Civil Fa~se Claims Act violation. United States 

v. Ekelman & Associates, Inc., 532 F.2d 545, 548 (6th Cir. 1976); 

United States v. Mead, 426 F.2d 118,129 (9th Cir. 1970) ("clear, 

explicit and unequivocal"). 

The bill is silent on the quality and burden of evidence to 

be applied in the new administrative proceeding. Although "pre

ponderance of the evidence" is the burden of proof standard 

generally applied in administrative cases, it is not required by 

this bill. Likewise, the measure is silent on whether the prose

cution must show "clear and convincing evidence" of a violation. 

Indeed, Section 804(b) of the bill provides that on judicial 

review the administrative finding will be upheld "if supported by 

" 
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substantial evidence on the record considered as a whole." 

(Emphasis added). 

In light of S. 1780's provisions reducing the requirement of 

in~ent and subst.antially increasing potential penalties, it seems 

particularly inappropriate not to specify a burden of proof a,nd to 

require "clear and convincing" evidence. The "clear and c:onvinc-

ing" standard generally is applied in civil cases involving fraud, 

as well as in certain other civil actions, such as tax fraud 

cases. See,~, Loftin & Woodward, Inc., v. United States, 577 

F.2d 1206, 1236 (5th Cir. 1978) (requiring clear and convincing 

evidence to prove income tax fraud); ~~, McCormick on Evi

dence, Section 340; IX Wigmore on Evidence, Section 2498. Such a 

standard is appropriate since the fraud action, though administra-

tive in form, has clear criminal attributes. 

The "clear and convincing" standard makes sense as a matter 

of policy. Where there is an asserted improper claim, the govern-

ment has a number of alternative remedies. When conduct is suf-

ficiently egregious, the government may bring criminal proceed

ings, requiring proof "beyond a reasonable doubt." At the other 

extreme, the government may simply recover its losses under the 

contract. This would require a preponderance of the evidence and 

would permit recovery of full compensatory damages. 

S. 1780 may fall somewhere between the criminal penalty and 

compensatory recovery under the contract or at common law. Under 

the bill the government would recover double damages, plus penal-

-, 
-y ! 
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ties. As.such, an intermediate standard of proof -- clear and 

convincing evidence -- makes sense. It would seem unfair to per-

mit the government to obtain punitive damages without a higher 

level of proof than required for compensatory damages. 

B. S. 1780 Might Reach Every Transaction With Federal, 
State, County or Local Governments And Transactions 
With Private, Federal Contractors 

S. 1780 defines the term "claim" to include more than a claim 

for money or services under federal programs. In addition to 

those claims, the bill would cover requests or demands made to 

anyone who is a "recipient of property, services or money . 

if that person received propert.y or services or "any portion of 

the funds" or "any portion of the money" from t.he United 

States.~/ (Section 801(a)(3)(3).) 

This definition extends the bill's application beyond fed-

eral programs. The bill would apply to any demand for payment of 

money, "including money representing grants, loans, insurance, or 

benefits" from any entity "if the United States provided any por

tion of the money . . . or [would] reimbur'se such rec.i,pient for 

?./ In addition, Section 80l(b)(3) of S. 1780 provides: 

[A] claim shall be considered made to an 
authority, recipient, or party when such claim 
is made to an agent, fiscal intermediary, or 
other entity, including any State or political 
subdivision thereof, acting for or on behalf 
of such authority, recipient or party. 
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~ portiQn of the money paid." (Section 801(a)(3» (emphasis 

added) • 

There appears to be no limit on how far a federal government 

payment can be traced for the purpose of applying the bill. Where 

state and local governments receive federal revenue sharing and 

block grant funds, every dollar they spend might conceivably be 

covered by S. 1780. Likewise, private companies that do business 

with the federal gover~~ent might be said to receive federal 

money, so any transaction by a third party with those companies 

might be subject to this bill. 

This broad application might have significant consequences. 

People with no reason to belir~ve they were dealing wit.h the 

federal government, directly or indirectly, will find themselves 

subject to fraud charges before federal administrat.ors in Washing-

ton. Moreover, state and local governments and private companies 

might be surprised to find themselves subject to federal investi

gation because of activities that had little or nothing to do with 

Washington. The possibility of confusion and disruption in the 

federal system is apparent. 

C. Reducing the "Intent" Requirement 

This legislation would change the mental element -- specific 

intent to defraud -,,- required to prove common law fraud by per-

. d kId e S. 1780'would impose mitting recovery for ~mpute now e g • 

\ 
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liabilitY.if a defendant has acted with "a reckless disregard for 

whether [the] claim or statement is false." (Section 802(b)(2)). 

S. 1780 would permit a lower standard of proof than is now 

required by some circuit courts of appeal under the civil False. 

Claims Act. These courts have interpreted the Act to require 

proof of specific intent to defraud.~/ ~,~, United 

States v. Ehrlich, 643 F.2d 634 (9th Cir. 1981); United States v. 

Ekelman & Associates, Inc., 532 F.2d 545 (5th Cir. 1976); Peterson 

v. Weinberger, 508 F.2d 45 (5th Cir.), ~. denied, 123 U.S. 830 

(1975); United States v. Aerodex, 469 F.2d 1003 (5th Cir. 1972); 

United States v. Mead, 426 F.2d 118 (9th Cir. 1970); United States 

v. Ridglea State Bank, 357 F.2d 495 (5th Cir. 1966); United States 

v. ~, 299 F.2d 310 (6th Cir. 1962); United States v. Priola, 

27/' F.2d589 (5th Cir. 1959); United States v. National Whole

salers, 236 F.2d 944 (9th Cir. 1956), ~. denied, 353 U.S. 930 

(1957) • 

§../ The scope of intent required by the civil False Claims Act 
is unclear since other courts have stated that the government 
need only show a knowing submission of a false claim without 
explaining whether specific intent is required. ~, 
Eastern School v. United States, 381 F.2d 421 (Ct. Cl. 1967); 
Acme Process Equipment Co. v. United States, 347 F.2d 509 
(Ct. Cl. 19?5), rev'd on other grounds, 385 U.S. 138 (1966). 
Still other courts have specifically stated that intent to 
defraud need not be shown. United States v. Hughes, 585 F.2d 
284 (7th Cir. 1978); United States v. Cooperative Grain and 
supply Co., 476 F.2d 47 (8th Cir. 1973); United States v. 
Foster Wheeler Corp., 316 F. Supp. 963 (S.D.N.Y. 1970), 
affld, 447 F.2d 100 (2d Cir. 1971); Fleming v. United States, 
336 F'.2d 475 (10th Cir. 1964), cert. denied, 380 U.S. 907 
(1965). 
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In l~ght of the severity of the penalties that can be imposed 

under S. 1780, we believe that such a loose standard of proof for 

intent is inappropriate. The threat of complete debarment or 

suspension also warrants the requi+ement that the government prove 

specific intent to defraud, as many courts appear to have done 

under the Civil False Claims Act. 

V. THE GOVE~~MENT ALREADY HAS ADMINISTRATIVE AND 
JUDICIAL RSMEDIES TO RECOVER LOSSES FROM "FALSE 
CLAIMS" BY CONTRACTORS 

We support government efforts to recover fully and completely 

any losse.s sustained through fraud. However, S. 1780 apparently 

would impose penalty assessments ~ ~here the government has 

recovered its full and complete losses under the contract. 

Accordingly, before acting on this bill Congress should consider 

the other tools currently available to achieve these objectives. 

The government has a wide range of remedies under its con-

tracts. For example, the inspection clause, standard in most sup

ply contracts, provides that the government's acceptance of goods 

may be overturned where such acceptance was induced by fraud or 

"gross mistakes as to the amount of fraud." Catalytic Engineering 

and Manufacturing Corp., ASBCA No. 15,257, 72-1 BCA ~ 9342. 

Further administrative protection is afforded in Public Law 

87-653, the Truth in Negotiations Act, which requires contractors 

to disclose all relevant cost or pricing data while negotiating 

large noncompetitive contracts and any major change to a competi-
\ 
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tive cont~act. To the extent such data are not accurate, current 

and complete, the government is entitled to a reduction of the , 
contract price pursuant to the contract. 

Administrative boards of contracts appeals have not shied' 

away from addressing contractual disputes even though the govern-

ment alleges fraud by a contractor. ~, Nashua Corporation, 

GSBCA No. 5892, 81-2 BCA ~ (slip. op. September 30, 1981) 

(Inspector General's allegations of fraud do not mean there is 

fraud; the Disputes Act does not appear to eliminate board juris-

diction over con~ract issues where fraud has been alleged). 

We are not suggesting that the government's sole remedy for 

=alse statements should be through administrative proceedi~gs 

under the contract. Rather, we poin~ out that the government f 
" , 

already may recover compensatory damages through administrative 

proceedings. S. 1780 may not be necessary to protect the govern-
I' ", 

ment's interests, at least with respect to procurement. 

In addition, under the Disputes Act of 1978, P.L. 95-563, the 

r) 
government is entitled to recover from the contractor the amount 

of any claim which the contractor is unable to support because of 

intentional misrepresentation or fraud. Thus, if a contractor 

submitted a claim for $500,000, and he was unable to support that 

claim because of fraud or intentional misrepresentation, the con-

tractor would owe the government $500,000, plus the government's tt 

costs for reviewing the claim. 
,... 
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'!'he government may also recover cumulative penalties under 

both civil and criminal statutes. The Civil False Claims Act, 31 

U.S.C. § 231, R.S. §§ 3490, 5438, enti~1es the government to 

re90ver $2,000 for each false claim and twice the amount of any 

damages it sustains as a result of the wrongdoing. S. 1780 

completely overlaps the Civil False Claims Act and therefore, is 

unnecessary. 

Another judicial remedy available to the government is the 

Forfeiture of Claims provision, 28 U.S.C. § 2514. This statute 

provides that a contractor's claim is forfeited if it involves 

fraud against the United States in relation to a claim brought in 

~he Court of Claims. Under this s~atute, which is enforceable in 

the Court of Claims, a contractor forfeits his entire claim even 

if only a small portion has been misrepresented. 

The government also has traditional crimina! statutes to deal 

with such conduct. Under 18 U.S.C. § 1001, a person who makes 

false, fictitious or fraudulent statements concerning a matter 

within the jurisdiction of a government agency can be fined up to 

$10,000 and imprisoned for up to five years. Similarly, one whu 

makes false, fictitious or fraudulent claims can be fined up to 

$10,000 and imprisoned up to five years under 18 U.S.C. § 287. 

Analogous criminal remedies can be imposed for conspiracy to de-

fraud the government ( 18 U.s.C. §§ 286 and 371) or even for mail 

fraud (18 u.S.C. § 1341) • 

--, 
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The Qroad range of administrative as well as jUdicial rem

edies available to the government suggests that, particularly in 

the context of government contracts, the protection afforded by 

S. ,1780 may already be available. At a minimum, Congress should 

consider whether it is necessary to apply the broad authority of 

this bill ~o the procurement process, which has been sUbject to 

administrative enforcement for the last thirty years. 

VI. CONCLUSION 

In summary, we oppose S. 1780. We particularly object to the 

punitive nature of S. 1780's penalties (including potential debar-

ment and suspension), the absence of traditional Administrative 

Procedure Act protection, the lower standard of "intent," the 

ambiguous burden of proof, and the measure's potential application 

to "claims" made on many state, local and even private authori-

ties. The bill interjects into the disputes process an unneces

sarYi overlapping administrative proceeding that could cause con-

fusion and uncertain~y. The government already has significant 

administrative, civil and criminal penalties to impose on the 

unscrupulous, and enactment of this measure appears inappropriate. 

Therefore, we urge that s. 1780 not be adopted. 
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