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As a research agency, the National Institute is interested in exploring
the tradeoffs involved when one aspect of the administration of justice is
altered. When the U.S. Supreme Court in 1972 handed down its decision in Argersin’g_‘jr v. Hamlin H
Argersinger v. Hamlin, mandating that counsel be provided for all defendants ' .
who faced the possibility of incarceration, the Institute decided to fund a
study of its implementation.
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To disseminate the research findings, the Institute sponsored a
conference in October 1976 for more than 115 members of the legal profession.
Experts in the field wrote position papers and conducted workshops on various
aspects of implementation.

Summary Report
of a
Special\ﬁcznference

These proceedings include a summary of discussions on important issues:
appointment of counsel; defender or counsel management; eligibility;
legislative and rule changes; determination of needs and demands; and
measuring the effectiveness of counsel. The report also includes the major
addresses made by then-Deputy Attorney General Harold R. Tyler and Dean
John F.X. Irving, of the College of Law, Seton Hall University.

The Institute hopes that this conference report will contribute to a
better understanding of the problems associated with delivery of legal

counsel to indigent defendants. Prepared by:

UNIVERSITY RESEARCH CORPORATION
Washington, D.C.
Gerald M, Caplan
Director
National Institute of Law Enforcement
and Criminal Justice
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FOREWORD
Cheryl Martorana

Director, Courts Division
Office of Technology Transfer
Law Enforcement Assistance Administration

As most of you know, the Argersinger decision, which held that no person
may be imprisoned unless he was represented by counsel at his trial, was
handed down by the Supreme Court in 1972--over four years ago. It might seem
strange that we're still trying to determine how to implement that decision.
In fact, however, the reason for considering it now is not the decisionmaking
by the Supreme Court, but the publication last year of a research study by
Boston University's Center for Criminal Justice, sponsored by the National
Institute, to see how the decision was being implemented in the states and
make recommendation on how to improve the quality of representation being
provided to indigents accused of misdemeanors.

When the Court handed down the Argersinger decision, both the Justices
themselves and a number of observers, including those who would be responsible
for implementing the decision, expressed much concern. Their concerns per-
tained to whether it was even feasible to speak of implementing the decision.
There was speculation about what results would be produced within the criminal
justice system by adding such a major burden to it. Jurisdictions that had
been having difficulty supplying counsel in felony cases would now have to
supply counsel in ten times more cases than they had previously.

The Boston University study, directed by Sheldon Krantz, was an effort
to look at all the implications of the decision and analyze the practical impact
on the courts. Further, the researchers tried to look for those jurisdictions
which seemed to be doing a good job and use their experiences as a basis for
recommendations to other jurisdictions faced with the same problems. The
Center staff then took an in~depth look at the operation of the indigent de-
fense systems in nine jurisdictions and conducted more preliminary work in a
wider range of jurisdictions around the country. They concluded that, for the
most part, the decision was being ignored or flaunted and that serious attempts
were being made to override the intent of that decision. For instance, judges
were openly encouraging waiver of the right to counsel. There were a number
of jurisdictions where a defendant would have to choose between making bail ox
getting an attorney, because if he made bail (even if it was a $50 bail) it
was assumed that he should be able to pay for his own attorney.

The research team's discovery of an alarming lack of compliance with the
decision prompted the National Institute's interest in increasing the level
of awareness of the problem among members of the bar and the judiciary and in
stimulating more appropriate responses. Although the study report is currently
available from a private publisher, we determined that it was essential to
make summary copies of the report available throughout the criminal justice
system. As a result, we distributed copies of the reporit to some 6,000
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officials throughout the United States who would be in a position to act upon
the recommendations in it. These officials included trial judges, district
attorneys, and court administrators, in addition to public defenders.

Now it is appropriate to consider and discuss the implications of the
study's findings and whether recommendations for improvement can be made to
work. LEAA and the Institute also looked to this conference as an opportunity
to get ideas about how to build on the work that has been done and determine
what kind of follow-up activity is required.
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INTRODUCTION
Geoffrey M. Alprin

Director, Office of Research Programs
National Institute of Law Enforcement and Criminal Justice

The research effort that forms the focus of this conference is one of
several undertaken by the Institute to analyze and improve the quality of
counsel available to indigent misdemeanants. We have also sponsored a major
national survey of public defenders on issues relating primarily to the gquality
of representation.

This survey, conducted by the National Legal Aid and Defender Association,
focused on four issues: plea bargaining practices, the relative cost of
assigned counsel and public defender systems, obtaining the most effective
use of support personnel, and the accessibility of legal counsel to defendants.

A report is now being completed, but the initial survey findings verify
what many of us already know--that in many jurisdictions there is generally
little adequate legal representation, especially in misdemeanor cases. For
example, in 60 percent of the defender systems surveyed, a misdemeanor's first
access to legal counsel occurred at the first court appearance. In another
20 percent of the systems, counsel's first contact with the defendant was
made after the firsit court appearance. With regard to workloads, some 13
percent of the chief defenders responding to the survey indicated that full-
time attorneys on their respective staffs handle in excess of 500 misdemeanor
cases annually, and that very -little preparation time goes into the average
misdemeanor case. Twenty-eight percent said the average preparation time is
one hour or less, while anocther 31 percent said it was about two hours. Less
than 15 percent of the chief defenders reported an average preparation time
of four hours for a typical misdemeanor case.

These kinds of statistics are being verified in another research project
that is also just being completed. It studies the opposite side of the coin--
the defendants', rather than the lawyers', perspective on the criminal justice
system. This project, conducted by Jonathan Casper of Stanford University,
studied 600 defendants--200 each in Baltimore, Detroit, and Phoenix. It has
found that about two-thirds of the defendants who had public defenders spend
less than a half hour total time with their respective attorneys. Nearly
half of this group reported that they spent less than 10 minutes with counsel.
In view of these findings, it is not surprising that nearly half of the public
defender clients participating in this survey felt their attorney was on the

prosecution's side.

People working in the criminal justice field know full well that the kind
of legal representation available to a poor person is in no way comparable to
that which can be obtained by a person who can afford to pay. Perhaps nothing
can be done about that. The rich will probably always have more careful and
more precise legal representation than will the poor. However, the first




obligation of those who operate in the public sector is not to see that the
quality of representation is necessarily equal, but to ensure that the repre-
sentation provided to the poor is at least adequate, that it meets minimum
standards. A defendant in a criminal case spending 10 minutes with an attor-
ney does not meet anyone's idea of minimum acceptable standards for effective
assistance of counsel.

To determine whether minimum requirements were being met, the Institute
awarded NLADA another grant that resulted in the development of an evaluation
design for defender offices. This model instructs an outside team of evalua-
tors in the specific items that should be available in any defender agency
seeking to meet minimum requirements for effective assistance of counsel. It
also provides detailed instructions on both the substance and procedures to be
used in assessing a defense delivery system and contains a manual that can be
used by defender ofifices to evaluate their own operations and identify areas
where they do not meet minimum standards.

We hope that through meetings such as this one, in which the needs of
the indigent defense system are discussed, and through the use of evaluation
tools we have helped develop, an awareness of the needs of the defenge bér and
of methods for improving the public defense aspects of the crimina% qustlce
system operation will be realized. You may not agree with the QOS}tlon papers
o;esented in the workshops. You may not agree with all the potential ways to
}educe the defense workload through legislative and procedural changes recom-
mended by the researchers at the Boston University Center. Bgt we hope tha?
you will be more informed of the options available for improving the operation
of the defender system, and that you will be enthusiastic e§ough Fo ;ry to
implement some of the more promising possibilities in your jurisdiction.
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Address By

John F. X. Irving
Dean of College of Law, Seton Hall University

It has been said that you can judge a society by the way it deals with
itg offenders, its unfortunate. If so, we are not ready to be judged. It
has also been said that the way we treat the indigent in trouble, the elderly,
and the troublesome child tells us something about ourselves, but, we don't
want to hear it. They say we can see in the young drug abuser our own latent
dependencies gone wild, but we refuse to face the possibility that this may be

" so. They say the juvenile court is a great experiment that hasn't worked; that

the criminal courts, in our inner cities at least, are in their death throes;
and that the municipal courts in many communities--the misdemeanant courts~-are

the poorest examples of American justice. And unfortunately, they are the most
visible.

If all these allegations are true, then we have not reacted in a healthy

fashion to our problems, just as our legal profession responded to Watergate in
a most feeble fashion.

I would suggest that in fact we cannot react because of emotional shell-
shock that affects us all. We have witnessed enormous waste of federal state
monies, widespread political corruption, scandal after scandal, kickbacks by
corporations, influence peddling by elected officials, and wholesale violence
for entertainment, anrd murder for fun. We have lost our ability to be shocked.
We have seen so many human beings suffer indignities that we ourselves have
become to some extent dehumanized.

The right of the misdemeanant to counsel , therefore, is especially impoxr-
tant as a fountain for rejuvenation of our energies and enthusiasm, especially
in directing our attention to the uneven, half-hearted, and, yes, even insincere
mechanisms and responses to the Argersinger Rule.

I submit that the right to counsel for misdemeanants could have been pre-
dicted a long time ago. The full panoply of due~process rights is still unfold-
ing. It seems tc me that the day must come when no human being loses a legal
right--civil or criminal--without a fair hearing, whatever that may mean. The
extension of that right, its interpretation, is one of the areas still to be
defined by leaders in criminal justice.

We see the inadequacy of the response in volume every day. I regret that
the implications of Argersinger have not been taken seriously. There is evi-
dence of at best a dubious commitment to the Supreme Court mandate, if not of
insincerity, across the country. I see a lack of full commitment. One judge
said to me, "I don't care if the Supreme Court of the United States reverses
me once in a while; I reverse the Supreme Court every day."




Rgcent surveys indicate the inadequacy of the response to the mandate
to provide counsel prior to any incarceration. A year and a half ago, I
toured one of the worst municipal courts in the country. The public éefender
a year and a half or so out of law school, took me through this old buildin ’
The defender and the police prosecutor shared the same office which should gét
be, and received messages on the same phone. Fortunately, they were civil to
one another. Neither had a secretary. There was no privacy in interviewing
defen@ants: The tapes required by the state Supreme court of such hearings
were inaudible. Appeals, therefore, were impractical.

I stood in the clerk's office and watched untrained clerks issuing warrants
for the arrest of indigents. There was no finding of probable cause under oath
and nobody raising a hand, saying, "Yes, this is so-and-so." Partially as a ,
result of that, many a man was arrested improperly when his son was in trouble
because he and his son had the same name. ,

. When I complained about the fact that all of those judicial clerks were
officers of the court and able to sign these warrants and when T complained
about the violation of the Federal rights, I was told, "We have been making
progress.' Until recently, the signatures were affixed by a handstamp. And now
the untrained clerks are signing their names." One cannot help wonder about ,
the progress of our times.

. Last June, a student in the seminar I teach on The Administration of
Justice; Prleems, and Remedies, did a survey as part of the seminar require-
mgnt on municipal courts in one county. I want to mention four of her findings
First, the judges played the role of both brosecutor and judge. Second manyg .
called witnesses back for cross-examination, but some refused to let thé
defender do any further questioning. Three, many judges have the defendant's
complete Fecord in front of them even during the adjudication. Finally, in
very few instances are the full rights of the defendant explained to hié.

What should be the role of counsel? There is a notion prevalent that
thelrole of the defense counsel is to keep the cases moving. I reject that
not+on. At the juvenile level, there's a widespread feeling that the obli-
gatlon of the attorney for the child is not to worry so much about guilt or
lgnocence, but to work out some rehabilitation plan for him. I reject that
Since 1962, the standards have said that the role of counsel for the indigeét
accused of crime--or now of a misdemeanor--is to provide competent, zealous
and experienced representation, and not to be a social worker within the '
;gir; sy§§§m. HoY'ias this role been implemented, and what is the potential

roviding quali counse i i i
coeraigire quegtion.y 1 at the misdemeanant level? I think that is the

. There are three little-appreciated facts about counsel and about muni-
cipal gnd misdemeanant courts. The first, as Marshall Hartman pointed out
some time ago, is that the Argersinger decision should prompt the legislators
in each of thg states to decriminalize some of the victimless crimes which now
occupy excessive time of the police and courts. I have not seen that hapnen.
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A second observation is that the misdemeanant, so often a first-time
offender, is exhibiting serious behavioral problems. I have watched many
of them be dismissed from the court with a warning but without any recommen-
dation that they seek professional help. I wonder how many crimes of
violence or suicides could be avoided if we had more sensitive officials
in misdemeanant courts. I'm afraid that too often misdemeanant courts are
counterproductive. I'm afraid the defendant is rushed. through an assembly-
line 'system, leaves the court, and goes back on the street more hostile to

: . . )

society than when he came in. .

L

I've seen the same things in county jails. I think one of the ironies
of our joint effort to upgrade our system of justice is that some of the
facets of the system are making it more difficult for us, in that they
engender hostility instead of good will; they make hardened offenders
instead of law-abiding citizens.

The third observation I would like to make is that, unlike the chaplain
who traditionally walks the last mile with the defendant, the defense counsel
helps him take the first step back. Those of us who have been in this field
for many years believe that the first step in rehabilitation is to give the
defendant, however hardened he may be, the feeling that he's had his day in
court; he's had a fair hearing; the judge has heard his side of the case;
and the disposition is fair.

Let me make a few recommendations about this general subject matter and
broaden it somewhat. I would urge, first, that we consider recommending to
the National Legal Aid and Defender Association, a far more aggressive and
ambiticus role for itself in terms of advocacy, not only at the misdemeanant
level, but throughout the entire process of defending people accused of
crime. I also think that those of us who are concerned about organized
defense must broaden our basis and not talk merely about that, only because
it appears to many to be self-serving. I think we need to talk about the
entire court--the needs of the judge, the needs of the prosecutor, and the
needs of the defense counsel. As we broaden our horizon and concerns, I
think we bring into the defense field people who otherwise would not be
committed to us. I think we need to recommend merit selection in our
various states as the preferred process by which people get on the bench.
The fact of the matter is--and you know it better than I--that the quality,
the tone, the pace, the integrity of the court, is set by the judge.

Half of the country has still to adopt the 1937 standards of the
American Bar Association for judicial selection which have been called for
since 1970 by four or five national organizations or national conferences.
I urge, that we begin to move more and more toward interdisciplinary
training. I feel that some of the LEAA funding is counterproductive to ‘
this extent: that too often we who are defense counsel or defender-prone
gather with one another. We are already converted, presumably. When do we
sit down with prosecutors and judges and try to look at the total needs of
the court or the total needs of the system? I fear that the longer we stay
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off in our own corner lamenting the harshness of prosecution or the hanging
judges, the more we tend to perpetuate the fragmented system.

I've made the point in some of my speeches that the tragedy in the war
on crime is that the only side organized is crime. After watching this for
some 15 vears or more, I think that one of the great weaknesses is our
failure to adopt the standard that has been preached for at least as long.
That is: the role of the defense counsel is not only to relate to the defen-
dant, but also to look over one's shoulder and to enlist community support,
to educate the community, to create citizens' committees within our own
communities and statewide. They can give us a broader base and can look at
the needs of the criminal, felony, and misdemeanant courts. In so doing,
they can see and can be persuaded of the great and pressing needs of defense.

I also think we ought to have the genuis to match supply and demand.
In legal education, people are wondering about the purpose of the third
year of law school. Students themselves are wondering. Tom Clark and others
have said, "Let's make it a clinical year." Justice Brennan has suggested
greater use of law students in order to make counsel available at the mis-
demeanant level. Without fostering malpractice by law students or incom-
petency of counsel, can we not create a system in which that supply of
talented men and women about to enter the profession can be matched up with
that enormous demand for legal services, at least at the misdemeanant level?
I see no reason why we cannot. We haven't done it so far.

Let me conclude with tw¢ observations. There is a motion picture--The
Wizard of Oz--originally intended for children which has now become a
classic. It's a classic because it represents and personifies the deepest
aspirations of all of us for the kind of lives and careers we want. The
scarecrow asks for intelligence and a brain, and goes on that yellow brick
road looking for magic. There is the tin man who asks for a heart and for
compassion. (Without compassion, we are all tin men.) And there is the

cowardly lion who asks for courage, the kind of courage that you and I need to get

througheach day, to achieve our goals, to advance our careers. It seems to
me that what we need in relation to defense services is intelligent planning,
the compassion, and the courage to say: "The misdemeanant courts are simply
not good enough. We are not going %o let this continue any longer. We are
going to stand up and say, 'Halt, we've had enough of the factory, assembly-
line system of justice. We want something that really smells like and
tastes like and feels like the fresh air of honest justice.'"

Defenders are very special people, because they represent the very best
tradition of the profession, reaching out for those who are unfortunate.
They represent those best traditions at a time when it's very important for
our beleaguered profession to look to its traditions. I would say, as one
lawyer to another, that the history of this country indicates that whenever
any monopoly fails to extend its services and its product to all citizens,
the monopoly itself, of necessity, must be destroyed. Time is against our
profession in trying to say, on the one hand, "We want to have total control
over dispersal of legal services," and yet be unable to come up with a
pattern which makes competent, zealous, and experienced legal services
available even at the misdemeanant level.
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Cne of my favorite quotations is from Oliver Wendell Holmes. It is one
I think of, and have used in talking to defenders, since I believe that
maintaining the rights of indigents is "where some of the action is" in
terms of reassessing and reaffirming the dignity of our profession and the
dignity of man. Holmes said, "Every man must be involved in the actions and
passions of his time, at the risk of being said never to have lived."

Thank you.




r”‘

s

o

-

o3

L

{ eaed

1

T -

el

Address By

The Honorable Harcold R. Tyler, Jr.
Deputy United States Attorney General

It has been my view since 1972 that the Supreme Court had a good notion
about giving some strong Sixth Amendment clout to the issue of counsel in
criminal cases, but that it did not practually anticipate the problems that
would arise from the mandate of Argersinger v. Hamlin.

The excellent monograph written by Sheldon Krantz and his associates at
Boston University is, in a few well-chosen words and a few tightly-packed pages
a damning survey of most of the problems which affect our criminal justice
system. It provides a precise analysis of the holdings and dicta set forth
in what I consider one of the less inspiring opinions to come out of the
Supreme Court in my professional lifetime. Justice Douglas, writing foxr the
majority, certainly did not write an opinion that was up to his usual high
standards. I do not think that the concurring opinions were any better.

The trouble was, and is, that the opinion sets forth much information that

is either totally false, in the experience of those who work in the system,

or totally misleading. Sad to say, I do not think my own Department, through
the amicus briefs submitted by the Solicitor General's Office, contributed
much in the way of accurate information or sensible ideas to the deliberations
of our high court. I believe that the case has perhaps created more problems
than it ever should have, and that it will continue to do so for some time.

I do not intend to parse Argersinger. But, since the case was handed
down, there are so many things that have not been done, either by the legis-
lature or the judiciary, that there is some cause for despair. To begin with,
Argersinger illustrates very aptly and precisely the sad fact that in this
our Bicentenary there has been no significant change, either on the federal
level or on the state and local level, in the substantive criminal law.

This illustrates our inability, or our unwillingness, or perhaps both, to
grapple with. the great issue of decriminalization. If ever one judicial
decision provided the incentive to do so, Argersinger is that decision.

But now, in 1976, we know that we have spent almost 10 years on the federal
level, without being able to enact what is currently known as S-1, the
proposed federal criminal code. Obviously, passing a federal criminal code
will not deal with the thousands upon thousands of cases affected by the
holding in Argersinger v. Hamlin. But, the federal government should be a
model for state and local jurisdictions in coping with issues such as decrimi-
nalization and in reviving, if you will, sensible, sound principles of sub-~
stantive criminal law in the United States.

It's very popular to say that the crime problem and all the politics
that surround it really date back to 1968 and the federal statute of that
year, which, among other things, created LEAA. But it doesn't take a
student of nineteenth-century American history to know that the crime problem
is deeply rooted in our society and has been for more than 200 years. We
proceed, as usual, to recklessly ignore the fact that we have been unable to

Preceding Page blank
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come up with a sensible definition of "crime." Anyone who has read the
appellate decisions of any of our court systems in this country in the last
decade will agree that very, very few deal with substantive criminal law
problems. They all deal with procedure, and they aren't very inspiring.
They aren't very sensible, and they aren't very well written.

Now, in the monograph of Sheldon Krantz and his associates in Boston,
there is a discussion of the implications of Argersinger for police prac-
tices, or, more precisely, the options which the poliég~have available to
them. There is a discussion of "intervention," or "criminal diversion,"
which the monograph writers think is a principal responsibility of the judges
and the courts. There is a discussion of our shabby legal services, and
our inability to make up our minds as to just how we wish to deliver those
legal services.

My own view is that a mixed system—~-partly private, partly public--
should be advocated. But, sadly, in 1976 there is ample evidence that the
organized private bar of the United States is still largely unwilling to
participate in criminal cases, particularly the kinds of criminal cases
that clutter our courts. The most important courts, so far as our public
is concerned, are the local courts that handle misdemeanors and so-called
minor felonies.

I hope that, when I resume private practice, I will remember those
words. I should, and so should every other private lawyer. It is certainly
no credit to our profession that we're turning out more law students than
ever before but really doing nothing to encourage good private attorneys to
participate in criminal cases.

Not long ago, the New York Daily News did a series on the implementation
of the Criminal Justice Act of 1964, as amended, in the Southern and Eastern
Districts of New York. It was determined that relatively few private lawyers
handled the bulk of the criminal cases, that is, that there was no spreading
of the defense burden across the entire bar. The articles tended to cri-
ticize the courts and those few private lawyers who got most of the fees
simply because they did most of the representation. In my opinion, that does
not go far enough. The real reason the system isn't working the way Congress
hoped and intended is the absolute failure of most private lawyers to turn a
hand and represent unpopular, scruffy, inarticulate, mal-educated offenders
in cases of no great public notoriety which create or suggest no substantial
legal issues of great interest.

If this is so in two of the largest federal courts in this republic,
just think what the situation is in the big-city courts and the small-city
courts. It is a sad thing, and one for which the private Bar bears major
responsibility, but which it never even discusses, so far as I know, because
the committees which work on this don't, in my judgment, get the audience
they deserve.

One other thing which is hinted at and discussed briefly, but quite
perceptively, in the monograph is the issue of prepaid legal services.
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Prepaid legal services, of course, are now supposed to be getting their
innings. But, as Krantz et al. point out, in order for those services to
really cover the field suggested by the Justices in Argersinger, there will
have to be a built-in condition that these plans or policles mandate legal
representation in misdemeanors as well as in more serious cases. Otherwise,
there is really no way to expect that prepaid legal services or group plans
will work. One reason is that most people assume that they'll never commit
a crime or that they will never be caught committing crime.

Something has to be done. When I say that I would support, as the
writers of the monograph obviously do, a mixed system, I am referring to a
system that would include private lawyers, who should be encouraged and
required to come into the system at all levels.

Secondly, we cannot ignore the expertise and dedication of the legal aid
societies and public defender organizations which do great work when they're
not overburdened. But there are those of you here who know, because you're
in these organizations, what we've done since Argersinger. We've Jjust
dumped these cases in those 15 states or so which have tried to do something
about the Arg-rsinger holding since 1972. And when you get cases dumped on
you, you can'%, no matter how good you are, do much about the ordinary case,
even where imprisonment is likely to follow conviction. You just can't give
it the attention it deserves; nobody is that good when they're that over-
worked.

Finally, there should be thrown into this mix, as I have suggested,
some kind of sensible application of the prepaid medical-plan concept.

Another important point is hinted at in the literature since Argersinger,
namely, the clear need for objective, all embracing data about what goes on
in all of the courts in this country, most particularly those courts which
handle the kinds of cases discussed in Argersinger. In the Department of
Justice, we now spend $60 million a year for various information systems,
most of which are of relatively little concern to the people who work on them
or who receive answers or results from them. The data are prepared by those
who probably cannot, no matter how hard they try, be objective in disseminating
and reporting those data. They are law enforcement agencies, they are bureaus
of prisons, and so on. What we need is a single, economical mechanism for
the collection and dissemination of data that everybody knows are objective,
as well as readily accessible. We have nothing like this in the United States,
despite the activities of the federal courts, the state courts, and everybody
else. Think what it would mean, in trying to fulfill the promise of
Argersinger, if would could turn to one objective national data center and
obtain information.

Finally, there is still a lack of sensible criteria of need, or
eligibility, for publicly-funded counsel fees. For many years, I struggled
to identify the proper criteria for determining whether a person was
eligible to receive legal aid funds in the City of New York. The Federal
Defender Unit is now »y contract the responsible office for representation
in the criminal courts in my part of the state.
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For many years legal aid had various criteria. They didn't work too
badly, but they were somewhat difficult, particularly as an increased volume
of cases began to hit the courts. In the states and localities that volume
has been an acute problem. It is true, as the monograph writers suggest, that
we still haven't settled on practical, national criteria. This seems to me
worthy of further study. It's not a front-line political issue, but it's a
terribly important issue if we are going to properly serve indigents, or
people in the middle classes, who get the worst deal of all. The people
who get the worst break, particularly in our federal courts, but to an extent
in all courts, are not the very rich and the very poor, but the middle class.
One of the things that I think America has got to worry about is seeing to it
that the criteria are such that even a member of the middle class can receive
legal services. If he gets caught, let's say, in a huge, complicated,
white-collar prosecution, trial can go on from three weeks to six weeks to
six months. Just think what a burden legal fees are for a person making a
reasonably decent salary and being paid as much as the Bureau of Labor
Statistics says a person above the poverty line earns. Think what it would
cost such an individual to pay counsel, even at minimum billing rates, to
handle a trial like that. 1It's no surprise to any of us who are in the
business to know that very frequently in Security and Exchange Commission
fraud cases or any other kind of big, white-collar cases, men and women
plead guilty in part because of this phenomenon. Now, if this is true in
our so-called higher courts, it is obvious that the situation is even worse
in our lower courts, even though trials there tend not to last so long. You
have the situation of a breadwinner who has a perfectly decent job, who has
to go in for calendar calls, pretrials, plea bargaining sessions, and all
thor» other arcane things that we have dreamed up in the mid-twentieth
century and pass off as a viable criminal justice system. That takes time
and it takes money. We cannot ask the legal profession not only to respond
as lawyers, but also to finance this kind of thing by their own sweat,
their own time, and their own efforts.

It is probably true that one of the reasons the private Bar has not
come into this field with anything approaching decency and alacrity is the
financial burden of doing sco. When I have criticized the private Bar to
the extent that I have, I should in fairness point out that lawyers might
try to get their feet wet, if they did not have to incur a financial burden
as well as take time away from better-paying business.

I hope that the Department of Justice of the United States, though its
3,500 lawyers do not very often get into this kind of case, will not only
honor such commitments as we've already made, principally through the Law
Enforcement Assistance Administration, but that we will do more. This
includes not only financial and consultant work, which I think we can give
more generously of, even under the budget constraints of the mid-1970's,
but also the duty to argue, particularly through the Office of the Solicitor
General of the United States, for a clear exposition, soundly anchored to
the Sixth Amendment, of just what the Argersinger decision really means.
Everybody I know agrees that the Court sooner or later will come up with
procedures to vindicate the important ideas contained in Argersinger v.

Hamlin.
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WORKSHOP A
APPOINTMENT OF COUNSEL AND HOW HANDLED

John C. Cratsley, Moderator

Special Justice
Roxbury Municipal Court

Lecturer on Law
Harvard Law School

Presenting the Accused's Rights
At the Initial Appearance in Court

askinTOhmeaningfully discuss the appointment of counsel, we must start by
. eaganow f?e total set of r}ghts is presented during arraignment or "first
D ce. Although the right to counsel is only one of the important

rights to be reviewed with the acc i
' . used at arraignment, f
Conference, it is the most critical. ° 0T PUEBOses of the

. Current prgctices %n our busy lower courts indicate that the mass or
gi Ei pPresentation of rights is most common. The detail with which those
gnts are presented varies tremendousl X
‘ . : Y, as does the degree to which
Z;gi?s.are reviewed with each individual defendant. It is difficult tzhese
beca;:;zitt§e group Or mass rendering of rights at the initial court hearing
i1s so imminently sensible that everyone ab
. t to under simi
set of procedures in a new and str ng is et Wil
- ange setting be advised of 4 i
be happening to him or her Co it i e tntn o
. nsequently, it is important that i
pProcedure be carried out with exceedi i i Andably o oup
ure ing detail and in understandable lan
Carz ‘ age.,
;;P:ii;tzgz,t;t is hlggly recommended that when each individual defendangu %
€ proceedings unique to his or her arrai irs
: : ings v t or "First A -
ance," these rights be individuall i tivia i
1 Y reviewed and an individualized 4 i
tion made that they are understood., 2 i i n aadition o
“lon n . It is advisable that i dditi
individualized oral inguir contirmetion o
Y, there be some form of written confi i
2 : b rmatlo
the appropriate rights were stated to and understood by the accused.S3 nEhat

l . .
for spz:i:ltzzzizoéogg coTig from the Criminal Justice Standards Bench Book
udges A; second edition; April 1976) It i i
- ; . is used
greference to ?a{rglgnment" because some jurisdictions do not take or re;Eire
Plea at the initial or first appearance of the accused. Chapter I of the

Bench Book (pp. 8-12) deals with the Fij
—— =22~ (pp. 8~ irst Appearance in i in-
cludes a judicial "Dialogue for First Appearznce." sone detall and in

2The Bench Book, su
‘ Pra, at page 8 stresses the "concept of dignifi
e : nifi
1nd1v1dual%zed ?reatment of defendants" and presentg the “gi 1 gfor ;é’
Appearance" to implement that philosophy. amegue HEst
3Many low i
imitins ay er courts §l§o ma#e alpamphlet available to the accused at
Ppearance describing his rights in writing. a copy of one used in
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Generally speaking, the range of rights to be presented to any group of
new defendants and reviewed with each individually, includes: (1) a state-
ment of the charges against the defendant, together with confirmation that
he or she understands the substance of them;4 (2) a reminder of the Fifth
aAmendment Right not to incriminate himself or herself, and that anything the
defendant says might be used against him or her;5 (3) a detailed review of
the right to counsel, as well as the right to appointed counsel, if indigent;6
(4) a statement of the right to be released on bail;’ (5) a review of the
right to trial by jury, or other preliminary hearing, and to such speedy
scheduling of it as may be provided by state law;8 (6) any appropriate rights
to pretrial diversion applicable to the particular court and/or charges in
question; and (7) any other rights applicable to the particular court or
state in which this initial hearing occurs.

Determining Financial Eligibility for Appointed Counsel

Whatever the manner and content of presenting the right to counsel to
the accused, there will come a moment when the judge must make a determina-
tion of the question of counsel.? Logically, this should immediately follow
the full presentation of rights. It should also be as close in time as possible
to the conversation with the individual defendant about his or her right to
counsel, including appointed counsel, if the defendant is indigent.l0 If
those rights have been carefully explained, and this inquiry promptly follows,
the defendant will be best able to respond to the questions involved.

a District Court in Michigan is included in this paper, and it is readily
apparent how a written acknowledgment of these rights could be obtained on a
similar form from each defendant.

4Rench Book, supra, fn. 13, p. 1l1; ABA Standards Relating to the Adminis-
tration of Criminal Justice, Standards on Pre-Trial Release 4.3(b); National
Advisory Commission on Criminal Justice Standards_and Goals. Courts, Stan-
dard 4.5.

S5Bench Book, supra, "Dialogue for First Appearance," p. 9.

6Bench Book, supra, fn's. 7 and 8, pp. 10 and 11; ABA Standards, supra,
Providing Defense Services 5.1, 5.2, Pre-Trial Release 4.2, 4.3(6); NAC, supra,
Courts 4.5.

7Bench Book, supra, fn. 3, p. 10; ABA Standards, supra, Pre-Trial Release

5.1; NAC, supra, Corrections 4.4.

8gench Book, supra, "Dialogue for First Appearance," p. 9.

9some readers will question whether a judge should conduct the inquiry
and make the final determination regarding counsel. For purposes of this
paper, the predominant judicial role is assumed.

10given the large amount of important information to be covered in the
dialogue with the accused, some confusion about counsel can be avoided if
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Some jurisdictions use precourt interviews by probation officers or other
court personnel to assist in the determination of indigency.ll Still other
jurisdictions use judicially-initiated oral questioning during the initial
appearance. It seems highly advisable both in terms of efficiency and accuracy
for there to be some preappearance inguiry conducted by representatives of
the court. This will not only speed up the judicial time required for such
determinations, but may well ensure that the accused provides accurate infor-
mation to the court. In some Jjurisdictions, the inguiring official makes
specific recommendations to the court about indigency. o

Nevertheless, no matter how detailed the preappearance interview is,
and however firm the interviewers' recommendationg are, the judge should con-
duct an independent inquiry.l2 This is advisable not only to act as a check
on the interviewing party, but also to further promote communication between
the judge and the defendant. This inquiry may take the form of reviewing the
factual material obtained through the pre-court interview, or it may lead into
areas not covered by that interview. It may serve as a form of clarification
of the concept of "indigency."
interview will not be complete or will not be given with the understanding that
it relates to the question of paying for a lawyer. The judge's personal in-
quiry may remedy such misunderstandings.

Most Jurisdictions do not have fixed indigency standards for the appoint-
ment of counsel. It is recommended that such be established.l3
frequent criticisms of the lower criminal courts is that no fair standards are
used for the appointment of counsel, particularly with regard to financial
eligibility. Much of this confusion would be alleviated if similar courts
of similar jurisdiction within the same state had similar standards for the
appointmént of counsel. Such standards are not difficult to establish.
Federally funded legal services programs use them, as do numerous federal and
state benefit programs. Many public defender offices use them as a form of
internal checking on their own clientele. Publication and use of such guide-
lines will help remove uncertainty and unequal treatment.

the judge will review the right early on and then return to it again just
before the inquiry necessary to make a final decision.

1lan example of this is found in Massachusetts General Laws, Chapter 221,
Section 34D, which provides that: "Before the trial judge assigns counsel
the probation o¢fficer shall prepare and furnish him with a written report
containing his opinion as to the defendant's ability to pay for counsel."

128ench Book, supra, fn. 16, p. 1l; ABA Standards, supra, The Function of
the Trial Judge 3.4, Providing Defense Services 6.1, 6.2, 6.3, and 6.4, NAC,
supra, Courts 13.2.

130n the other hand, the Bench Book, supra, fn. 16, p. 11, approves the
general, discretionary guidelines of the ABA Standards, supra, to the effect
that counsel be provided to any defendant who is "financially unable to obtain
adequate representation without substantial hardship to himself or his family."
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Often the information given during the pre-court
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Determining the Likelihood of Imprisonment

Closely related to the subject of financial eligibility for appointed
counsel is the subject of outcome--or sentence-—eligibility for appointed
counsel. Since the Argersinger decision only requires counsel where imprison-
ment is the result of a misdemeanor conviction, many jurisdictions have estab-
lished some mechanism for predetermining which accused misdemeanants will
have appointed counsel. That predetermination concept largely revolved around
a hunch, guess, or "gut feeling" about who will and will not go to prison
upon conviction. Worse yet, it could involve a pretrial review of the accused's
prior record or known relations with the arresting police department. This is
an intolerable state of affairs. BEven rough standards such as "the serious-
ness of the charge," or whether the judge "knows" the accused, hardly promote
the fair and evenhanded working of the trial system. Far better is the stan-
dard already used by many states that any possibility of going to jail as
prescribed by the Eenalties for the charge is sufficient to establish the
right to counsel.l Any standard short of this fixed rule can only lead to
guess work, to uncertainty of application, and possibly even to the embarrass-
ment of justices who f£ind themselves wishing they could impose a prison sen-
tence after earlier stating or finding that none would be forthcoming.

Deciding Who the Appointed Counsel Will Be

Once the accused is advised of all of his or her rights, and a determi~
nation of indigency made, the question remains about the source of appointed
counsel. Many jurisdictions rely exclusively upon public defender systems.
Other jurisdictions use private counsel, some on an unpaid volunteer basis.
Law students participating in clinical programs are another resource. While
much has been written, and the debate hardly resolved, many valid points can
be made for a delivery system that used both salaried public defenders and
the private bar. The potential for the salaried public defender program to
become the slave or workhorse of the criminal court is all too likely if it
is the sole agency representing indigents. When the private bar alone repre-
sents all indigents, its resources are usually stretched so thinly that
achieving effective representation may be seriously hindered. A mixed system
using both sources of appointed counsel has the advantages of: (1) distri-
buting the burden among the profession for this important but demanding work;
(2) providing models of advocacy for each other to review; (3) providing
cross-fertilization of ideas; and (4) drawing upon the largest numbers of
attorneys to meet the need.lS

Assuming that a mixed system .s used for providing counsel for indigent
defendants, there remains an important question of how the public defenders
or private attorneys who are appointed receive notification of their new

ldhis standard is recommended by the authors of The Right to Counsel in

Criminal Cases: The Mandate of Argersinger v. Hamlin, and is reported to be
the current approach in fifteen states.

15¢hile the ABA Standards, supra, and those on "Providing Defense Services"
in particular, do not specifically recommend a mixed approach, the introduc-
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clients. It is highly recommended that any attorney, public or private, who

is appointed to represent an indigent defendant be available in court on the
day of appointment to meet the new client. This usually requires that the
public defender's office have a representative covering the arraignment or First
Appearance session to meet each new client and carry out any adversarial

tasks on their behalf that are necessary. Similarly, the appointed counsel
from the private bar should be present in the court room to meet and repre-
sent his or her new client. Systems which use a large rotating list of private
counsel often fail in this regard, preferring to send a letter to private
attorneys notifying them of their appointments. As will be pointed out later,
the potential detriment to the new client on the questions of bail, prompt
interviewing, and prompt investigation is serious.

The private bar, on the other hand, has a legitimate interest, as do
taxpayers, in seeing that no small group of available counsel is specially
favored with appointments. The concept of "courthouse-hangers-on" is familiar,
and the bench, bar, and public should all appreciate and be suspicious about
such a situation. Two techniques exist for dealing with this concern and yet
affording the accused immediate access to the sexvices of an appointed attor-
ney.l® One of these is for a private attorney on a rotating basis to cover
the court for an entire day for all arraignments and other ongoing matters
like probation surrenders. The attorney will have been notified some months
in advance of his or her responsibility to be in court for the entire day, and
will have scheduled this obligation. He or che then represents all such indi-
gent clients as the court appoints to him or her during his "duty-day." A
second system is that there be an open invitation to all attorneys who wish
appointments to be present in the arraignment court with the understanding
that appointments of counsel will be made only from those present who can
proceed to represent their new clients that day. A master list is kept of
who receives the appointments on a day-to-day basis, thus assuring equal
distribution of appointments. The potential disadvantage in this approach
is that only a small group may be favored who have the time, energy, and inclina-
tion to come to the courthouse each day. While they will be "favored" in an
even-handed manner because of the statistics maintained, it is also important
that regular efforts are made to enlarge that group so that fresh faces and
new ideas appear before the court.

Waiver of Counsel .

A major dilemma for both the judge and the accused is posed by the question
of waiver of the right to be represented by counsel. This dilemma usually

tion to the latter does confirm that "all svstems are in reality 'mixed' to

some extent." It is precisely this "reality" which should be systematically

organized and improved to provide a comprehensive system using numerous,

propexrly trained attorneys. \

16rhe ABA Standards, supra, on "Providing Defense Services," 2.1, favors
a systematic distribution of assignments and states that "assignments should
not be made to lawyers merely because they happen to be in court at the time
the assignment is made." From a practical day-to-day point of view, however,
the unavailability of randomly-selected counsel combines with the urgent tasks
which available counsel can perform for their new clients to suggest a dif-
ferent approach.
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begins if there is confusion about the existence of the right to all. Ob-
viously, the clearer and more carefully the right to counsel is articulated
and individually confirmed at the initial appearance, the less likely a con-
fused waiver is to result. The second basis for confusion comes from the pre-
sentation of the possibility of waiver at all. Once the concept is raised

by the judge, the accused naturally entertains numerous thoughts regarding its
significance, including the possibility that more favorable treatment may
resolve. Obviously again, the manner in which the concept of waiver is pre-
sented influences the accused's perception of its desirability. It is recom-
mended that, in all cases in which the right to counsel applies, all judicial
commentary be slanted against waiver. An initial appearance may be appropriately
made without even mentioning the subject.l?7 1In fact, much of the abuse of the
waiver concept occurs because the major figure conducting the court proceedings——
the judge--raises its possibility. The better judicial practice is to avoid
mention of the subject and to affirmatively advise against it when it is men-
tioned by the defendant or others. It is also advisable for the judge to
articulate precisely what is being given up when waiver of counsel is proposed
by the defendant. This should include statements to the accused that a
trained Lawyer: (1) knows far more of the intricacies of the system than a
lay person does; and (2) will be able to deal with certain specifics of the
charge--such as potential mandatory penalties--and certain procedural aspects
of tﬁg court--such as possible diversion programs--far better than a layman
can.

A major procedural step in dealing with the question of waiver is the
use of the written waiver form.l9® If the accused persists in wishing to waive
counsel--despite judicial advice to the contrary along with a careful review
of what is being given up--the accused should then be asked to review and sign
a written form. That form should clearly state what is being given up and
should call for the written signature of the defendant, as well as the written

17ap¢ +he Bench Book, supra, fn. 15, p. 11, indicates, the only time the
question of waiver of counsel should arise is if the accused answers "No"
to the question "Do you wish to be represented by an attorney?" The Bench
Book and the ABA Standards are silent on whether the judge should affirmatively
discourage waivers of counsel stating only the propositions (1) that an attor-
ney should not and cannot be forced upon an unwilling defendant; and (2) that
all waivers of counsel should be intelligently and understandingly made.

18a1though both the Bench Book and ABA Standaxds are silent on whether
the judge should review what "the effective assistance of counsel" could mean
to each defendant proposing to waive counsel, the Bench Book, supra, fn. 15,
p. 11, does recommend that the waiver inquiry include a review of the rights
applicable to trial. This is because the defendant should know at his initial
appearance and before waiving counsel, exactly what would be lost by a future,
unrepresented guilty plea.

19a copy of one such rule and form promulgated by the Supreme Judicial
Court for use in the Massachusetts District Courts is included in this paper.
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confirmation by the justice, that the defendant was apprised of all conse-
quences of the waiver and executed the waiver in the judge's presence. This
at least provides a written record for the act of waiver of counsel, though
it still leaves open many subjective questions a%out the reasons for the
waiver. A further precaution that may be taken in regard to waiver, and
with regard to the intelligent execution of waiver forms, is for the court
to appoint counsel simply to discuss waiver with the accused.20 Often the
removal of the client from the pressures of the courtroom, the opportunity
to talk privately and informally with a member of the bar, and a few minutes
of less pressured reflection, can lead to a more careful and reasoned result.

The Rule and Form Used hy the Massachusetts District Court

3:10 Assignment of Counsel in Noncapital Cases. (Ed. Note: Most of the
text of the old rule remarks in the new rule, as the major change in the new
form. Changes in the text are emphasized.) If a defendant charged with a
crime, for which a sentence of imprisonment may be imposed, appears in any
court without counsel, the judge shall advise him of his right to counsel
and assign counsel to represent him at every stage of the proceeding unless
he elects to proceed without counsel or is able to obtain counsel. Before
assigning counsel, the judge shall interrogate the defendant and shall satisfy
himself that the defendant 1s unable to procure counsel. If the judge finds
that the defendant is able to procure counsel, he shall make a finding to that
effect on the form herein established which shall be filed with the papers in
the case. If the defendant elects to proceed without counsel, a waiver and
a certificate of the judge on the form herein established shall be signed,
respectively, by the defendant and the judge and filed with the papers in the
case. If the defendant elects to proceed without counsel and refuses to sign
the waiver, the judge shall so certify on the form herein established, which
shall be filed with the papers in the case.

An attorney supplied by the Massachusetts Defenders Committee (G.L.c.221,
¥ 34D, as amended), or by a voluntary charitable group, corporation, or asso-
ciation, oxr one serving without charge, shall be appointed under this rule to
represent an indigent defendant, unless, exceptional circumstances, for example,
a conflict of interest, or the need of counsel speaking a foreign language,
justify another appointment. If a judge shall find the appointment of another
attorney be justified he shall record in writing, to be filed with the clerk
and placed with the papers in the case, a statement of reasons.

The clerk shall establish and maintain, currently indexed by name of the
appointee, as part of the public records of the court open during regular
business hours to public inspection, as appointment docket with respect to
each such appointment. Such docket shall contain the following:

20Bench Book, supra, fn. 15, p. 11; ABA Standards, supra, Providing Defense
Services 7.3.
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(a) the docket number and the name of the case

(b) the offense or offenses charged against the defendant
(c) the name of the appointee

(d) the date of appointment

(e) the mame of the Jjudge making the appointment, and

(f) the amount of the fee for legal services

The form of such docket shall be that prescribed by the Chief Justices
of the Superior Court of the Municipal Court of the City of Boston, and of
the District Courts for their respective courts.

The form established by this rule shall be as follows:
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COMMONWEALTH OF MASSACHUSETTS

sceseSS. cesesceaassansCOUrt

COMMONWEALTH

V.

FINDING OF JUDGE
T cveevesoasaansasanssaasnssasnnsassasasaasssseasseassy hereby £find that
Name of Judge

et sceeeteavana A I

Name of Defendant
( ) unable to procure counsel
( ) able to procure counsel

Signed siiciierteccisasaserasrsatascsanas
Signature of Judge

T e s e s s s e et s ey 1901.-

WAIVER OF COUNSEL

L) teeeecceseasssoesannssocssasasnncnesnnnasnssnas, have been informed
Name of Defendant

of my right, pursuant to Rule 3:10 of the Rules of the Supreme Judicial
Court, -

{ ) to have a lawyer appointed by the court at public expense

( ) to hire a lawyer at my own exﬁense
to represent me at every stage of the proceedings in this case. I elect to
proceed without a lawyer and waive my right to such a lawyer.

SigNEed civeennvecrnsentesasoscasencannas
Signature of Defendant
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CERTIFICATE OF JUDGE

Name of Defendant
( ) to have a lawyer appointed by the court at public expense
( +o hire a lawyer at his own expense
to represent him at every stage of the proceedings in this case;
that he has elected to proceed without a lawyer, and that
( ) he has executed the above waiver in my presence.

( ) he has refused to sign a waiver.

Signature of Judge
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Conflicts of Interest

Another problem for the judge appointed counsel is presented by multiple
defendants and the possible conflicts of interest that may arise between them.
For fiscal or other reasons, often there is pressure to appoint one attorney
for a group of defendant:s. Serious constitutional questions are raised by
this practice. A number of decisions from both federal and state courts have
indicated that it is the responsibility of the appointing judge to determine
at the earliest possible time the existence, or the possibility, of conflicts
of interest among multiple defendants such that separate attorneys for each -
would be required.2l It is, in fact, not difficult for the judge tc make such
determinations. More likely than not, the justice will have heard some summary
of the factual allegations either as part of the charging process or as part
of the bail setting process. As a result of this information, he or she may
readily determine if a conflict of interest results. The simple test is for
the judge, (or, for that matter, the attorney appointed) to ask whether an
assertion must be made or a position taken for the effective representation
of one client which is contrary to that necessary for the effective representa-
tion of another. Frequent examples in lower courts include the differing posi-
tions: (1) between driver and passenger in an allegedly stolen car; (2)
between tenant and guest in the apartment in which narcotic drugs were re-
covered; and (3) among multiple parties arrested as the result of a large
disturbance.

As just indicated, appointed counsel also plays a significant role in
ascertaining conflicts of interest. The Code of Professional Responsibility
indicates that it is counsel's duty, whether appointed or retained, to avoid
participation in conflict situations.22 Any such possibility should be
promptly reported to the appointing judge so that he or she may take the appro-
priate steps to ensure that each defendant has a separate attorney. Action
by both judge and lawyer to resolve this potential problem at the earliest
possible stage will reduce difficulties in the future. Needless continuances,
potential embarrassment to bench and bar, last-minute withdrawals and unfor-
tunate client accusations, may all be avoided by prompt recognition of con~
flict situations at the initial appearance stage. As a basic practice, it is
recommended that the presiding justice indulge all presumptions in favor of
the existence of conflicts of interest among multiple defendants and appoint
separate counsel whenever multiple defendants appear before the court.23

2lynited States v. Foster, 469 F. 2d 1 (lst Cir., 1972); ABA Standards,
supra, The Function of the Trail Judge 3.4 (b).

22canon 5; DR 5-101 through 107; ECS-1 through 5-24; ABA Standards,
supra, The Defense Function 3.5 (a) through (d) and 6.2 (c).

23Although the ABA Standards, supra, require only judicial inquiry into \
potential conflicts, the Commentary to The Function of the Trial Judge 3.4 (b)
does commend an "absolute rule of separate counsel with waiver only after the
defendants have each been fully informed of the probable hazards."
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The Duties of Appointed Counsel at the Initial Appearance

Discussion of appointment of counsel and the role of the judge and
attorney in implementing the appointment would not be complete without dis-
cussing what the judge should expect counsel to do and what counsel is obli-
gated to do for his or her new client. The initial appearance is, for all
intents and purposes, an adversary proceeding. The question of bail, as
numerous studies have shown, is usually critical to the future disposition
of the accused's case. Counsel appointed at the initial appearance for the
indigent defendant should represent that client to the fullest on each of
the issues arising during the proceeding. Not only should the attorney pre-
pare and deliver argument for the speedy pre-trial release of the client on
the most favorable terms possible (for example, personal recognizance), he or
she should also be fully aware of all of the diversion opportunities which
may be available or initiated at this stage so that the client may avoid
prosecution altogether.24 The attorney alsoc has an obligation to ensure that
the client receives, if he or she wishes, the speediest possible trial of
the charges in question.25 The appointed attorney has further obligations
to promptly interview the client as well as those who form the basis of
the charges against the client.26 Often such interviews can take place on
the day of the initial appearance, particularly interviews of the arresting
police and related civilian witnesses who may not be as readily available
again until the trial date.

All of these lawyering activities just mentioned form the be.,is of what
has come to be known as the "effective assistance of counsel." 'he appoint-
ing judge carries the responsibility to see that both the courtroom proce-
dures and the actions of the appointed attorneys implement these basic minimum
steps of effective representation.27 The possibility of removal from
the roster of attorneys eligible to receive appointments should exist for
those who do not undertake these minimal steps on behalf of their clients.Z28
At the same time, counsel should insist that the court provide ample oppor=~
tunity for these steps to be taken. This should include a recess during the
initial appearance process for appointed counsel to consult with the new
client to prepare an effective bail argument.29

This should include courtroom facilities which afford a meaningful oppor-
tunity to interview the client as well as those who have made charges against

24amp Standards, supra, The Defense Function 3.6 (a).

25Tpid. 1.2.
261Hid, 3.2 and 4.1.

27pma Standards, supra, The Function of the Trial Judge 1l.l.

281pid. 6.5.

29amA Standards, supra, Pre-trial Release 4.3 (d).
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him.30 This should also include the opportunity as part of the initial appear-
ance procedure for counsel to determine if the client is eligible for various
Pretrlal diversion programs operating in the court.3l If the court is run

in such a way that these basic steps may be taken easily and without fear

of sanction by appointed counsel, and if appointed counsel use them, much

can be done at this early stage to aid in the swift and fair resolution of

the case in the future.

30, s
Ibid. 4.3 (a) and (b) (iii) and The Defense Function 3.2 (a) and 4.1.

3 .
lIb:Ld. and The Defense Function 6.1 (a).
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Workshop A

Summary of Proceedings

Basically, the workshop on appointment of counsel produced two recommenda-
tions and one concern.

The first recommendation on which there was consensus is that the appoint-
ment process—~-namely reviewing questions of indigency, the formulization of
standards, and the actual putting together of lawyer and client--be removed
from the judiciary and moved into the system earlier than the first appear-
ance or arralgnment-type of situation. We also agreed that it should be con-
ducted either by a public defender agency, a bail agency, or some agency
independent of the judge. The reasons for this were the judiciary's concern--
unwarranted concern, in the opinion of most--for dockets control, speed, effi-
ciency, moving cases through, favoritism in appointing counsel, maintaining
special lists, and what seemed to be an inappropriate concern with budgets
and finance. The latter is particularly true in systems with elected judges
or locally appointed judiciary.

The secondary benefit that would seem to accrue if the appointment pro-
cess were taken from the judiciary and moved into this system earlier would be
to help place defense counsel or some independent investigatory party into the
police station or the jail. It might even tie into earlier adversary needs on
behalf of the accused, such as contact with family, legal help, lineups, and
other types of adversarial assistance, prior to going before any justice.

Obviously, this consensus does not include the questions of implementa-
tion. Nor does it include the difficult question of how we get from here to
there in many states where judges rather zealously guard the appointment power.
We heard from two states and one city--Georgia, Rhode Island, and Oklahoma City,
Oklahoma--where this is presently done. In the aforementioned areas, there is
virtually no judicial interference and screening of the decision of the public
defender program to take or reject cases as a pre-first appearance situation.

The second point of general agreement-—-although there was dissent on
this, particularly from the fully staffed comprehensive public defender organi-
zations—--was that we needed to continue to find a way for the private Bar to
play a role in indigent criminal defense work in the misdemeanur and lower
courts. This came from a concern for training in and the nurturing of the
practice of criminal law. There are a large number of young lawyers ready
and willing to take appointed cases, particularly if there is an adequate
compensation system. These lawyers want to grow in their work in criminal
law. There is a responsibility, professionally speaking, that this opportunity
be afforded. For the better criminal lawyers of the future will really come

from those who practice criminal law in the misdemeanor courts today and shortly

after law school.
Secondly, there was a feeling that the overall health of the legal pro-

fession and of the criminal justice system as a whole is aided if criminal
law does not fall exclusively to the specialists within the public defender
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office or to the high-priced specialists from the private bar who take the
felony cases only.

Again, the concept of an active role for the private Bar in misdemeanor
representation leaves open the question of implementation. Now, there is
widespread concern about any system for invo.ving the private Bar and who-
ever runs it--regardless of whether it is a judicial appointment system, a
pre-judicial appointment system run by a public defender, or an administrated
appointment system run by some agency. That concern pertains to the need for-
private attorneys who participate to be screened, trained, and certified in
some form, to be adequately compensated; and that there also be some form of
sanction or removal for ineffective representation in their appointed roles.
So the fitting together of a private Bar system with the requirements of
competency and with the possibility of sanction is really the unresolved ques-
tion in that recommendation. It seems quite do-able. It is not as compli-
cated as it seems. Neither is it as difficult as the first recommendation,
which would move the appointment of counsel away from the judiciary to an
earlier stage. It is basgically an administrative task. There seems to be a
merging of interests there between the private Bar, the public defender--who
ig largely overworked in the misdemeanor field--and the judiciary--who wants
a healthy profession, using as many members of the profession as possible.

I think the motives are there for cooperation.

The third area=--which is really not a recommendation but, I think, a
consensus of concern—-pertains to the ongoing failure of the lower-court
judiciary to implement Argersinger in its basic terms and to flesh out its
principles or meaning beyond the primary language of the decision. We heard
from jurisdictions where all number and all manner of devices are being used
to subvert its basic meaning. We also heard from jurisdictions where persons
are still being jailed in lower courts without having counsel appointed. We
heard of a situation where the state appellate defender can have 15 or 20
inmates released on a writ of habeas corpus signed by the same judge who put
them there the week before. I think that the failure of the lower court was
the rather overwhelming concern of quality of judicial conduct in the lower
courts,; where this decision applies, and where the misdemeanant defendant
appears. ‘

What is on the horizon in that area seemed less optimistic. There is,
of course, judicial training at the national, state, and regional levels in
an increased number of sessions and workshops. There is a Criminal Justice
Standards Bench Book--although people are still unfamiliar with it. It does
exist. It does provide the standards approach for the type of work we are
talking about today.

Finally, there is a need for continued advocacy. The concept of in-
effective work by the lower-court judiciary can be met, or at least ought to
be met in part, with the continued use of the adversary system. Public defen-
ders and appointed counsel need to continue aggressively raising the rights that
apply at the first-appearance level through appeals, test cases, and petitions
that seek the exercise of the supervisory power of higher courts over the in-
adequate practices of the lower-court judiciary.
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Workshop A

Discussion Highlights

At what point should counsel be appointed for an indigent defendant?
Who should be responsible for determining whether a defendant is eligible
for court-appointed counsel as mandated by Argersinger? Are judges more
concerned about dockets control (i.e., moving cases swiftly through the
criminal justice system) and cost effectiveness than with ensuring that
indigent defendants are provided with effective assistance of counsel?

The consensus of workshop participants was that the appointment of
counsel process (i.e., determining indigency and at what point in the
criminal justice process a defendant really needs legal counsel) should be
conducted either by a public defender agency, a bail agency, or some other
agency independent of the judge. The primary reason for this was that the
workshop participants were of the opinion that all too many judges, parti-
cularly those who are elected, are inordinately concerned with dockets
control and cost effectiveness. Additionally, it was believed that such a
Process would allow for early entry of counsel.

Secondly, it was believed that the private bar should play a greater
role in defending indigents accused of crimes. This gave rise to the
guestion of how private attorneys should be screened, trained, and certified,
and whether sanctions for ineffective representation could be imposed.

Third, there is a need to develop a mechanism to ensure effective
implementation of Argersinger, thereby precluding as much as possible the
likelihood of lower court judges to subvert the spirit and the letter of
that Supreme Court decision.
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COURT PROCEDURES AND
LEGAL RIGHT

You are here today to be arraigned for an alleged violation of law.
This may be your first visit to this Court and it is our desire that you
be fully advised of your rights and the Court's procedures.

1. When your name is called, please come forward.

2. The charge against you will be read and you will be expected to enter
a plea.

3. If you plead guilty your case will be disposed of either by fine,
imprisonment, adjournment for pre-Sentence Investigation or probation.
In traffic cases a record of conviction is forwarded to the Secretary
of State and will become a permanent part of your driving record.

4, If you are unable to pay a fine, tell the Court immediately.

5. If you plead not guilty, stand mute or if your plea is rejected, a
hearing or trial is required. Trial will be set for a future date.

6. Before trial you may request from the City Attorney or Prosecutor in
charge of your case, a conference about your case. But what you tell
them could and would be used against you in the event of a trial.

7. When your case is not immediately disposed of, the Court may ask a
number of questions to determine if a bond will be required to assure
your appearance at a later date.

8. Please report to the clerk's office after leaving the courtroom.

9. If you are dissatisfied with either the decision or sentence of the
Court, you have a right to appeal within 20 days. (Forms may be
obtained from the clerk.)

YOU HAVE THE RIGHT to plead guilty, not guilty or stand mute (remain silent):
a. A plea of guilty is admitting that you committed the offense.
b. If you plead not guilty, you are denying committing the offense.
c. If you stand mute the Court will enter a plea of not guilty.

YOU HAVE THE RIGHT to be released from custody on a reasonable bond if

you plead not guilty or stand mute. The bond may be satisfied through a

professional bondsman, cash, or a misdemeanor (10%) bond with the Court.

YOU HAVE THE RIGHT to a reasonable period of time to consult with an
attorney, contact witnesses, and generally prepare for your trial.

YOU HAVE THE RIGHT to have an attorney represent you or you may act as your
own attorney. If you can't afford an attorney, the Court will appoint one
for you if you may be sentenced to jail if convicted.

YOU HAVE THE RIGHT to a jury or non-jury trial where all testimony is given
under oath.

YOU HAVE A RIGHT to be faced with your accuser at trial.

29
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YOU HAVE THE RIGHT to cross examine any witness that testifies against you.

YOU HAVE THE RIGHT to present physical evidence or have witnesses testify
for you. The Court will issue subpoenas to compel the appearance of such
witnesses. (These witnesses have a right to a statutory fee for testifying.)

YOU HAVE THE RIGHT to testify or not in your own defense. Failure to testify
will not prejudice your case or be used against you.

When you leave Court, please drive carefully and observe all laws; our
community can only be as pleasant and safe to live in as each of us make it.
Any suggestions or comments you have on the operation of our Court and/or
your experience here will be appreciated. Please give your comments to the
Magistrate. No system is perfect but we strive to improve.
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WORKSHOP B
DEFENDER OR COUNSEL MANAGEMENT

William R. Higham, Moderatox
Attorney at Law

Higham & Hulse
Pleasant Hill, California

Managerial Implications of Argersinger v. Hamlin

Problem Overview

The holding of the Court today may well add new
burdens on a profession already overtaxed, but the
dynamics of the profession have a way of rising to
the burdens placed on it. (from Argersinger v.
Hamlin)

The full impact of Argersinger has yet to be felt in the villages, towns,
and cities of the United States. The casual visitor to courtrooms in America
may well find that, as far as misdemeanors are concerned, things are about
the same today as they were on June 11, 1972, In some instances, indigent
misdemeanor representation was already a reality in such communities when the
decision was handed down. In others the law of the case is being tacitly ig-
nored or circumvented. However, for all jurisdictions not providing counsel
for the legally indigent in misdemeanor cases at the time of the decision, the
impact thereof has already been felt in full or the day is hastening closer
when it will be.

In almost all communities, indigent defense services prior to Argersinger
included representation by counsel in felony matters, appeals from convictions
therein, juvenile court matters and, often, mental health act proceedings.

When eligible misdemeanants are represented, experience indicates that (numeri-
cally) the caseloadl is likely to increase 100, 200, or 300 percent or even
more. Typically, manpower requirements will double. Therefore, it is impor-
tant to organize finite resources for best results.

Defender Office Management

Transferability of Principles and Techniques

The admonition to defender managers that they should seek to apply mana-
gerial principles and techniques which have been successful in helping solve

lFor the purposes of this article, a case is considered to be a single set
of charges (or counts) facing one client in a unified proceeding in a particu-

lar court.
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the problems of business, industry, institutions, and (other) government has,
by now, been elevated to the status of well-worn cliche. Few persons in-
volved in defense management would dispute the fact that the transference of
successful applications of helpful ideas is a good thing. The problem for

busy law—trained defender managers has been to find which principles and tech-
niques within the colassal inventory of those available can be readily applied
with some probability of success in the management of defender offices. For
example, numerous books and other publications have dealt with the favorite
topic of "management by objectives (MRO)."2 It has become heretical in many
circles to question the applicability of MBO in any and all areas of organiza-
tional endeavor. The conscientious manager of the typical defender office

may study the concept of MBO and how it has benefited many large business or-
ganizations and conclude, probably correctly, that efforts to formally imple-
ment management by objectives as a structured operation technique in a medium-
sized office would create more problems than it would solve. Yet, the study

of the applications of MBO will give the defender manager insight into a num=
ber of more simple and yet more useful concepts, such as goal-setting, measure-
ment of objective=-attainment, delegation and responsibility, and personal effec—
tiveness of staff.

In response to both Argersinger and the general upswing in criminal
charging rates, defender offices and organizations are becoming larger and
more difficult to manage. As a result, management training programs designed
especially for defenders have begun to appear, and management training and
consultant firms have begun to focus on problems peculiar to staffed criminal
defense programs. These programs will frequently provide the defender manager
with shortcuts to valuable applicable know-how developed in other disciplines
and activities.

Resource Management: Dealing with Reality

The social scientists have given us two categories of "variables" that
may affect any system. These are exogenous variables (those variables out-
side the system's control) and endogenoug variables (those within its control).
The defender manager must recognize the reality implicit in these two cate-
gories and, to borrow conceptually from a popular prayer, change those things
which he can change, accept those things which he cannot change, and have the
wisdom to know the difference between them.

After eligibility criteria have been applied, a defender caseload results.
After the planning and budgeting process has occurred, a budget (or award of
funds) results. For the average defender office, final decisions in both of
these areas are made by others and, therefore, these "variables" are outside
of its ultimate control. Few defender offices have much to say about the size
of their caseload and probably none have any f£inal control over the amount of
resources they receive in order to handle said caseload.

20ne definition: "The establishment of effectiveness areas and effective-
ness standards for managerial positions and the periodic conversions of these
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The "endogenous variables" turn on how they use their resources, both
fiscal and human. Aand, in even the most overworked, underfinanced offices, '
there are (when postbudget shock wears off) often options available which
will enable the defender manager to stretch (usually inadequate) resources so
as to better service an increased caseload.3 A few of these, not novel or
original, are given as examples; others can be uncovered or realized through
review of management literature and use of management consultative services.

1. Review of Salary and Promotional Policies and Procedures

Complaints are frequently made that defender office salaries are too low.
While there is frequently much merit in this complaint, it is equally true
that, in many offices (including some badly underfunded ones), internal prac=-
tices have resulted in personnel being overpaid. The causes of this usually
lie in nonexistent or inadequate salary screening or review procedures. It
is seen as being easier for "the boss" or whichever harried manager makes
decisions in this area to grant the annual raise or increase in grade than it
is for him to explain why it is being denied or deferred. The absence of
strictly~enforced merit increase or promotional programs not only deprives the
office of valuable funds, but also frequently tends to result in retention of
nonperformers who would have to take a cut in pay if they went elsewhere.

In addition, salary scales should be reviewed periodically to assess
them in the light of whether recruitment or retention of staff is the more
pressing (current) problem. If there are 100 applicants for every beginning-
level opening, but senior staff are resigning in order to take higher-paid
positions elsewhere, it suggests that an imbalance exists here.

2. Review of Organizational Structure and Administrative Hierarchy

It is frequently observed that many defender offices are seriously
deficient in the number of supervisory staff. Closer inspections of such
offices will often reveal that, while they well may not have enough super-
visory personnel at the operating level (with the result that newly-admitted
attorneys receive insufficient on-the-job training and guidance), there may
be overstaffing at middle-management levels. This phenomenon is a common one
in all human service organizations and seems to result in large part from lack -
of critical reexamination of the office structure during growth periods (not
to mention internal personnel ﬁressures). An example follows:

into measurable time-bounded objectives linked vertically and horizontally
and with future planning." From Effective Management by Objectives, W. J.
Reddin, McGraw-Hill, N.Y., 1971, page 12.

3No defense of the almost universal practice of underfunding defender \
offices is proffered, It is the writer's contention that publicly-mandated
economies in the criminal justice system should be effectuated through priori-
tization in the enforcement area.



5 Attorneys

3 Attorneys

5 Secretaries

2 Investigators

Hypothetical Defender Office: Pre-Argersinger
Public
Defender
Supervisor Supervisor Supervisor Senior
Felony Unit Juvenile Unit Clerical Investigator
Felony Unit Juvenile Unit Clerical
Staff Staff Staff

Same Office: Post-Argersinger
Public
Defender
Chief
Assistant
Supervisor Supervisor Supervisor Administrative Chief In-
" Felony Misdemeanor Juvenile Assistant vestigator
Division Division Division
Felony Misdemeanor Juvenile Administrative
Division Division Division Services

7 Attorneys

12 Attorneys

4 Attorneys

9 Personnel

6 Investigators
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Problem: The new misdemeanor

b TR 2

division (we don't call it a "unit" any

more) is badly understaffed. Where can we get more help?

A critical review of the function of the "Chief Assistant" may well re-

veal that this function is unnecessary.

If the working supervisors are doing

their jobs, and the Public Defender is doing his or her job, there may not be

much for the Chief Assistant to do.

Or, at least, there may not be enough

to justify depriving the misdemeanor division of another attorney (or dividing

it into two divisions, each with a

working supervisor).

3. Increase Use of Paralegal and Other Nonattorney Staff

Increasingly, law offices are

experimenting with the use of skilled non-

attorney personnel to do those things which do not, either in a legal or

practical sense, require a lawyer's efforts.

Some defender offices have been

hesitant to explore this field. This is due to a well-motivated fear of a
drop in the quality of their representation, or because of a well-founded

fear that the funding agency will cut cheir budgets and thereby rob them of
the benefits of the savings achieved. Success in using this method of getting
more (effective) man-hours with fewer dollars appears to depend largely on

managerial skill in organizing the
on the office's ability to control

use of nonattorney personnel and partly
its own budget expenditure (that is, rela-

tive freedom from "line~item" rigidity).

4. Use of Resources to Maximize Attainment of Office Goals and

Objectives

This topic has less to do with stretching resources and more to do with

making wise use of them.

Ironically, Argersinger has, in many instances,

moved a community's misdemeanor caseload away: from a position in which it is

the subject of judicial neglect in

the area of defense and into a position in

which it is the subject of administrative neglect in a defender office. Too

often, the "misdemeanor division" is the stepchild of the defender program. 3

Most defender managers, while
ceive full, competent, and zealous

properly insisting that every client re-
representation, would tend to agree that

(subject to such foregoing consideration) resources should be applied where

4Government and military organizations seem to depend heavily on single-

position, second-in-command classifications.
zations seem to do guite well without them much of the time.

Business and industrial organi-
This discussion

is not intended as a polemic against hard-working "number twos"; rather, it is
intended to highlight the necessity of scrutinizing all purely administrative

functions from time to time.

See Management and Machiavelli, Antony Jay, Holt,

Rinehard and Winston, N.Y., 1967,

(Chapter 9, "The Fearful Symmetry").

5Although, to be sure, many offices neglect their mental health act re-

presentational function even more.
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they will do the most good. And yet, notwithstanding the fact that mis-
demeanor cases receive less investigative attention than felonies from both
police and prosecution (with the concomitant result that a higher percentage

of misdemeanor defendants may be innocent or likely to be acquitted after
trial), many defender offices allocate little or nothing in terms of investi-
gative resources to these cases. By the same token, offices having presentence
counseling and investigative capability may save such capability for three-
time-loser felony defendants ratger than use these services for misdemeanants
who may truly benefit from them.

Personnel Administration

1. The Effective Lawyer

Like opera singers, trial lawyers have a reputation for being hard to
supervise. Their professional posture tends to be that of the rebel, and the
gamesmanship which makes them efeective in the courtroom may make them diffi-
cult, if not seemingly impossible, to deal with back at the office.”

The advent of Argersinger has produced substantially larger defender
offices and, as the office staff enlarges arithmetically, the opportunities
for interaction between staff increase geometrically.

Which of us have not heard the sentiment: "It was so much more pleasant
working here when the office was smallexr?"

The dynamics of size call for defender managers who are not only expert
lawyers and talented budget administrators but who, in addition, are reason-
ably well acguainted with principles of industrial psychology and personnel
interaction. Fortunately, training in this field is starting to become avail-
able,® and defender managers who have the opportunity to avail themselves of
these programs should do so. Managerial failures in this area can lead to

6To state the problem is to highlight the defender manager's dilemma.
Using the example cited, does one "pull all the stops" and use available staff
to attempt to avert a major prison sentence for a client who is beyond rehabi-
litation or does one save these person-hours for first~offender misdemeanants
who can be salvaged but who are facing possible short jail terms? The point
of the discussion is that conflicting demands must be met with established
office policies setting priorities, and these priorities must be thought
through and periodically reassessed.

7See "The Defender Office: Making Managers Out of Lawyers," W. R. Higham,
NLADA Briefcase, Vol. XXXIII, Number 12, October 1975, page 6.

8The Natiocnal Center for Defense Management, 2100 M Street, N.W., Washing-
ton, D.C., sponsored such a program in 1975, and the California Public Defender
Association, 1404 Franklin Street, Oakland, California, has sponsored such
programs for its members. Both have used professional management training
firms functioning in a residential setting.
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serious staff morale and effectiveness problems, and threaten attainment of
the most basic program goals and objectives.

2. Time Management

Many, if not most, private law firms engage in efforts to maintain strict
accountability over their professional time. Since many of them bill by the
hour for their services, to lose track of time is to lose track of money--
perhaps lots of it.

Many defender managers bemoan the understaffing which they believe
threatens the function of their office. Yet, often, a visit of a few days to
their offices would suggest to the observant outsider that much of their staff's
time was being wasted. One medium-sized office instituted a timekeeping system
and found out that, initially, less than half of its professional person-hours
were being used for client: representation. An office which calculates itself
to be 25 percent understaffed may well find that the additional person-hours
necessary to its function exist in the form of lost and dead time of its
present staff and that a budget augmentation is, in fact, not necessary.

However, it is one thing to talk about better time management (almost
everyone does) and quite another thing to achieve it. The lost hours are not
regained by issuing memos on the subject or whip-cracking; these may, in fact,
have the opposite effect. The subject of time management has received the
attention of leading manageria% authorities in this country, and formal train-
ing in the field is available.

One essential prerequisite to effective time management is some type of
effective timekeeping system. For a timekeeping system to be effective, it
must have the full cooperation of the staff involved. Since, even among
professionals (perhaps especially among professionals) the institution of
timekeeping is usually viewed as an effort by management to get everyone to
"punch the clock," a system which is introduced without full consultation
with and input from those involved will usually be promptly and thoroughly
sabotaged (if, indeed, it does not become the cause of an office mutiny). The
art of timekeeping system design and the managerial skills necessary to effec-
tive implementation are not innate in any of us. It is highly advisable for
the defender manager to receive specific training in this area or to obtain
outside professional consultative help before attempting to institute any
timekeeping and time analysis system in his or her office. Since there are

9See How to Get Control of Your Time and Your Life, Alan Lakein, Peter
H. Wyden, Inc., N.W., 1973: The Effective Executive, Peter F. Drucker, Harper
& Row, N.W.,1966; and the film, available through rental agencies, "Time \
Management" (Peter F. Drucker Productions).

For training in the area, consult your local University Extension class cata-
logues and Adult Education services, or make inquiry through nearby schools
of management.




differing views and approaches even among the experts in this field, it may
be advisable to "shop around."

3. Assignment of Personnel to the Misdemeanor Division Within the
Office

This topic has been touched on briefly above in the section on Utiliza-
tion of Resources so as to Maximize Attainment of Office Goals and Objectives.
It was noted that misdemeanor units or divisions, where they exist as separate
entities within defender offices, often receive stepchild treatment when it
comes to the allocation of office resources. By the same token, where such
units or divisions are established, they also tend to be used as training
grounds for the inexperienced or as places for assignment of the less experi-
enced or even the less competent! The writer has even seen instances where
attorneys have been assigned to handle misdemeanors as a form of punishment.

Not surprisingly, morale may be low in the misdemeanor units or divisions
of many defender offices. Also not surprisingly, this fact may communicate
itself to clients of the office, who then feel, appropriately enough, that they
are receiving substandard representation.

Probably the best of all systems would be for defender attorneys to re-
present a mixed caseload of felony and misdemeanor clients, eac@ attorney
providing representation in all of his or hfﬁ cases from beginning ?o egd of
the proceedings (appeals perhaps excepted) . For many offices, this will
simply not be possible because of scheduling problems, and there are sound
reasons for not starting brand-new lawyers off with a caseload which includes
serious felonies.

As previously noted, misdemeanor cases often include a high percentage
of cases (higher than among felonies, in many jurisdictions) in which the
skills of the advocate and supportive staff can produce dramatic results on
behalf of the client. Aside from office morale considerations, therefore,

a strong case can be made for rotation of attorney staff through the misde-
meanor (and other) divisions, or units. In actual fact, continued felony
representation itself may tend to be enervating, and assignment to a misde-
meanor (or other) caseload may operate as a sabbatical as well as fulfilling
the spirit and not just the letter of Argersinger.

Management: Argersinger and the Private Bar

Private Representation in Misdemeanor Cases

In many parts of the United States, the private criminal defense bar is
an endangered species. Rising standards of criminal defense competence require

loSome argument can be made for making juvenile court cases and mental
health zct cases the subject of specialization, although the writer believes that
rotation in such functions is desirable. The writer also favors specialized ap-
pellate attorneys who can and will then take a fresh look at cases on appeal.
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both enhanced know-how and an increased number of hours devoted to each case
by the attorney. Given Abraham Lincoln's oft-quoted truism about a lawyer's
time and advice being his stock in trade, it is not surprising that the effect
of such a rise in standards is to compel many practitioners to price them-—
selves out of the market,ll thereby causing increased numbers of misdemeanor
defendants to become clients of defender offices or assigned counsel. And,
as more defender offices are formed and fewer defendants can afford private
counsel, the ranks of the private criminal defense bar are thinned out to
the point where private bar involvement in the criminal law and its develop-
ment drops and the pool of private practitioners skilled in handling complex
criminal cases has shrunk.

If, in Chief Justice Burger's words, the dynamics of the legal profession
are to rise to this situation, some management expertise must be applied to
the problem of reinvolving the private bar in the criminal defense process.
Both in the context covered by this paper (Argersinger) and in terms of what
is realistic, the field of misdemeanor defense must receive particular atten-
tion. For it is in this field that the greatest opportunities exist for the
private bar to increase the number of nonindigent defendants and for newly
admitted private attorneys to become quickly familiar with criminal defense
practice.

A major cause of legal indigence is the practice of many private prac-
titioners of quoting too high a fee in a case to a prospective client. The
general rule (referred to in many places as "rule one") is to get one's fee
in advance. Extension of credit is seen as impractical in criminal cases and
it is often difficult for the lawyer to evaluate the needs of the case in
terms of services to be rendered prior to the first court appearance (at which
time he or she becomes locked into the case as counsel of record). The natural
tendency, therefore, is to quote a fee which represents the maximum cost of
services likely in the particular case, and which may assume a high degree of
probability of trial. Such caution is inevitable when the actual probability
of trial cannot be assessed at the time, even though the statistical probabi-
lity of trial in criminal cases generally is likely to be 1 in 10 or 2 in 10.

More realistic quotes of fees can be made when: (1) the attorney is an
experienced criminal practitioner; (2) full discovery during early stages of
the case is possible so that accurate case evaluation can take place; and
(3) well-planned court schedules minimize both the number of court appearances
necessary and the amount of "dead time" spent waiting in court for proceedings
to take place.

llIn California, rising standards of competence and sanctions against

incompetence have had another economic impact. The insurance carrier having
the official State Bar malpractice insurance contract has sought to raise pre-
mium rates some 300 percent, causing members of the bar to limit their prac-
tices to familiar areas of the law and avoid adventurous excursions into the
unknown, which, for many, includes the criminal field.
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However, these things alone are not sufficient to put private legal re-
presentation within the economic reach of substantially more of America's
misdemeanor defendants. An additional requirement is that the cost of private
defense services decrease. And, since few criminal defense practitioners
would be willing, in the long run, to accept the economic martyrdom of sig-
nificantly lower incomes (such incomes are already considerably lower than
those of their brothers and sisters in tax or corporate law practices), this
means that management sciences must be brought to bear on the problems of
private law offices. Specifically, some of the technigques which have been
tried out in defender and federally-funded legal services offices must be
tried out in private law firms engaged in criminal defense practice. The use
of trained paralegals must be explored further. The day of the one- and two-
attorney office may be over. The economies of scale in terms of overhead
and vo e of cases may be the only answer to currently prohibitive hourly
rates. As in the case of defender offices, the problem will be to cut such
hourly rates while not only not cutting but in fact increasing competence;
whether or not training (see below) and formal specialization in the field of
criminal law will make this a realistic possibility remains to be seen.

Entrepreneurial Management in the Private Sector

' Entrepreneurial management related to developing low-cost private crimi-
nal defense programs is one possible response to Argersinger, but it is not
the only one. There exists the need for improved assigned counsel systems
eilther to share indigentlgepresentation with defender offices or to simply
handle "conflict" cases. Methods of appointment which discriminate against
attorneys engaging in zealous representation, permit favoritism and cronyism,
and are administered haphazardly and unevenly must be replaced. Bar associa-
tions should move to replace such systems with well-administered programs,
preferably operated by the organized bar itself, in which appointment panel
membership is conditioned on demonstrated competence and zeal and willingness
to engage in ongoing training in the criminal defense field. One such bar-
operated, coordinated assigned counsel system program operates at cost levels
competitivelﬂith equivalent defender services and enjoys a high professional
reputation. Others exist in New York and Washington.

12 . . - .
Group legal services programs, some offering criminal defense services,
have in fact begun to appear. See San Francisco Magazine, September 1976,
Vol. 18, No. 9, pp. 10-12, in which charging rates for the Consumers Group
Legal Services of Berkeley, California are set out; an hourly rate of $30 is
quoted in a region where $60 is perhaps the average.

13See Report of Courts Task Force, National Commission on Criminal Justice
Standards and Goals, Chapter 13, Standard 13.5 (Methods of Delivering Defense
Services) in which mixed systems of full-time public defendexr organizations
and coordinated assigned counsel systems are advocated.

14'I'he San Mateo County, California, Private Defender Program, provides
defense sexrvices by virtue of a contract between the County Bar Association
and the County government. Under this contract, the bar association is paid
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However, systems development in the private sector of criminal defense
practice cannot end with the creation of programs: (1) for those who can
retain counsel, and (2) for those who categorically cannot and are indigent
in the full sense of the word. There are large numbers of defendants (parti-
cularly misdemeanor defendants) who are misnamed the "partially indigent" and
who would like to choose and hire their own lawyer and have some funds for this
purpose but not enough. Today, such persons usually wind up as clients of the
public defender or appeointed private counsel and, in states having recoupment
statutes, they are then billed for defense services through court order or
some other type of governmental action.

It is submitted thatlgevelopment of programs based on what has been
called the "Toronto Plan" should be encouraged. Clients with some funds
available for legal representation who wish to employ private counsel should
be permitted to do so, with the difference being made up from government
sources. Obviously, some criteria would have to be established governing
which cases qualified for the plan, and the program would require administra-
tion (perhaps by the entity, such as the bar association, already operating
the local coordinated assigned counsel system).

Through development of such systems as these which have been suggested,
the legal profession can, in the spirit of Argersinger, indeed rise to meet
the burdens placed upon it.

Training and Continuing Education

A discussion of the managerial implications of Argersinger cannot be
complete without a few comments about training and continuing education, the
necessity for which has been directly and indirectly alluded to in other parts
of this paper and which is unquestionably essential to the success of the
various programs discussed above. The need for graduate legal training in
the criminal defense field has been recognized, and such successful institu-
tions as the National College of Criminal Defense Lawyers and Public Defenders

pursuant to a formula contained in the agreement which is based on numbers
and general categories of cases. The bar, in turn, maintains a panel of
trained and qualified attorneys for all persons eligible for court appointed
counsel. A full-time attorney-administrator of the program selects lawyers
from the panel for appointment in specific cases and administers the program,
including payment to the lawyers in accordance with a fee schedule developed
by the bar association. The bar also provides investigative and support ser-
vices in cases, operates training programs for panelists, and assists courts
with eligibility standards.

5Under this program, the Law Society of Upper Canada operates the Ontario
Legal Aid Plan. The plan calls for the client to pay whatever he or she can
for the lawyer of his or her choice; the difference between this and the fee
established by the plan is made up from a subsidy provided by the provincial
government.
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have made it a reality for numerous attorneys engaged in the defense of the
indigent. However, the facts remain that: (1) there are not enough locally
based programs, and (2) in the era of Argersinger, there are not enough which
deal with commonly-encountered misdemeanors.

A personal anecdote at this point will assist in highlighting the prob-
lem. As I, a private practitioner in California, sat at my desk drafting
this paper, a mailed announcement from a local misdemeanor-level court was
dropped into my in-basket. The announcement listed a change in schedule for
13 jury misdemeanor trials (one of which is mine), all of which had been set
for October 18, 1976. Of these 13 jury trials, 11 involved charges of driving
while intoxicated. Of these 11 so-called drunk driving cases, four were
shown as public defender cases and six as having private retained counsel.

In California, as in most jurisdictions, effective representation in
drunk driving cases requires that the attorney not only be well versed in
the statute and decisional law governing the substantive crime itself, but in
what is called the "implied consent" (mandatory chemical testing) law and the
law governing the consequences of refusing testing. The attorney must be
familiar with the motions to suppress the results of chemical testing which
are available under certain circumstances. He must be familiar with the
administrative policies and procedures of the Department of Motor Vehicles
relating to non court-ordered license suspensions.

added to that is the fact that the attorney must be familiar with the
chemistry and physics involved in blood, breath, and urine testing (parti-
cularly gas chromatography) and the physiology of the human body as it relates
to alcohol ingestion, liver, and kidney functions, and excretion. He must be
familiar with the effects of alcohol on the central nervous system, and with
neurological disorders and conditions which mimic intoxication. He must be
aware, in breath-testing cases, of the functions of human pulmonary alveoles
and how alcohol-laden breath is exhaled, and the physical principles of vapor
pressure and temperature as they affect such exhaled gases.

In recent years, an entire title of the state administrative code was
added. This title established standards and criteria for the operation and
maintenance of laboratories and laboratory equipment used in chemical testing
in drunk driving cases. The attorney must be aware of these as they affect
admissibility of evidence in these cases.

Simple drunk driving is a very common misdemeanor in California and most
states. It is a crime in which Argersinger has considerably extended the right
of indigent representation. It often carries serious consequences for the
convicted defendant.

It requires an incredible degree of expertise on the part of defense coun-
sel, if the most elemental concepts of competency are to be fulfilled.

It requires training: Indepth training because of its complexity. Ongoing
training because of continual changes in law and scientific methodology. Effec-
tive training because the defense at trial of one of these cases, if properly
conducted, is difficult in the extreme.
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And, while few other misdemeanors share the difficulty and complexity
of the defense of this one, there are many others which possess their own set
of legal or factual ramifications which make them require particular exper-
tise to defend properly. Training for all of them is a "must," since these
are the common and often encountered crimes of America.

Some Suggested Topics for Discussion

A. How can defender offices best be organized and structured so as to
maximize the effective use of their staff to meet the mandate of Argersinger?
1. Are there common problems related to internal staff deployment
which unnecessarily cost offices person-hours?
2. Do "misdemeanor divisions" and units, where they exist, receive
their fair share of resources and experienced personnel?
B. What, if anything, is the future of paralegal personnel and other
skilled specialists in defender offices?
1. Can budgets be stretched through use of such personnel without
adversely affecting the quality of representation provided?
dP;2. If such personnel can be used effectively, how should they be
used?
C. What entrepreneurial and other functions can and should the bar as
a whole undertake to assist in meeting the burdens of Argersinger?

1. Group legal service plans and other low-cost programs? How?
2. Coordinated assigned counsel programs? How, when, and what?
3. "Toronto-type" plans? If so, what needs to be done?

D. Is there a particular need for training of attorneys in misdemeanor

defense representation that is not now being met? If so:
1. Of what should such training consist?
2. Should it be administered at the national or local levels (or
both) ?
3. Whose responsibility is it to effectuate it?16

16
Remember that to say everybody is to say nobody. C. F. Powell v. Ala-

bama (1932), 287 U.S. 45.
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Workshop B

Summary of Proceedings

In our workshop on management problems related to meeting the mandate of
Argersinger, there was almost universal acknowledgment that in defense
organizations, particularly those of medium and large size, where the repre-
sentation in the misdemeanor field is assigned to a particular group of law-
yers in a misdemeanor division or unit, the misdemeanor representation tends
to suffer from neglect by comparison to that in the felony field or, possibly,
the juvenile field. This area of representation suffers badly from a lack of
prestige among its members. We recognized, of course, that this is an atti-
tude that pervades our whole society. Murders are simply more glamorous than
drunk-driving cases, and lawyers inevitably tend to prefer to try them.

The fact is that the misdemeanor division is often the training ground
for the new lawyers. Nobody could figure out how to provide training differ-
ently. Worse than that, there is often a tendency for offices to assign
either incompetent people or people perceived as less competent but who might
have been around a while to the misdemeanor representational function.

The second major management problem is a general insufficiency of re-
sources. This is a problem that almost invariably plagues defender offices
at all times and in all places. This insufficiency of resources somehow tends
to become even more pronounced in the misdemeanor area, again, as compared to

that in the felony area.

Some solutions were perceived: As far as the general neglect of the mis-
demeanor function and its lack of status is concerned, there was a fairly
well pronounced majority view that staff should be rotated; that people should
not see themselves as stuck in the misdemeanor division until they could get
promoted to the felony division; that from the head of the office downward
these functions should be considered as of equal importance; and that people
who have been working in the felony division should then spend a period of
time representing clients in the misdemeanor field. This was seen as having
virtues over and above elevating the status of misdemeanor representation.
Some people even saw it as a sabbatical from felonies. It was suggested that
in those offices where the head of the office still handles cases from time
to time, he or she should handle them in the misdemeanor courts. It was noted
that there was a pronounced tendency cf office heads, when they showed off
to the troops by taking a case, to take a big murder case. This has a two-
fold effect. First, it stresses the fact that the murder is an important case,
not like misdemeanors. The second adverse effect is that it successfully
deprives the office of its management for quite a few months while the murder
case is litigated. Both of these things were seen as undesirable.

Another suggestion was that there be incentives. For example, felony-
trial lawyers might be given the incentive of being promoted to line super-
visors in misdemeanor units. One large office is attempting to implement this.

The second major problem is the generalized lack of resources. How do
you stretch the office's resources in an era of tight money? There was heavy
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discussion of the use of paralegal personnel. Unfortunately, I think most of
those participating in the three workshops had not had direct, extended experi-
ence with paralegal personnel. But it was generally felt to be a good idea

to try to make budget dollars go further by using paralegal aides, because
attorneys in defender offices tend to perform many, many functions which need
not be done by lawyers. However, it was felt that there was a definite need
to define the functions and roles of paralegals and for defender offices to
participate with educational institutions in shaping the kind of training that
paralegals should get. It was noted that a lot of training institutions are
going off in a number of directions which may not always be the right ones

in terms of training provided. Consequently it was noted that the LEAA Refer-
ence Service can guide people to literature on the subject of using paralegals.

The use of law students as a method of extending the budget provoked
candidly mixed reactions. There were those who felt that law students could
be used to actually try cases. There were also those who saw this as an invi-
tation to malpractice.

There was also a discussion of the use of timekeeping systems in offices,
not only to assist staff in their efforts to make the most and the best use
of their time, but also for recerdkeeping and credibility purposes where
needed. Additionally, time management systems enable one to analyze on an
officewide basis whether or not there are serious time losses that could be
compensated for by reorganization or other techniques.

The topic of training did come up in the context of enhancing the effec-
tiveness of attorneys, and particularly those doing the misdemeanor work.
There was some discussion--but no clear consensus--of whether there was a need
for training which had a greater misdemeanor orientation than that currently
available. However, one thing that did come out, whether the training was
misdemeanor oriented or felony oriented, was that the lecture, demonstration,
and practice method of training--rather than pure training by lectures--was
desirable. By the lecture, demonstration, and practice method, we're talking
about listening to a lecture on a subject, perhaps final argument, then watch-
ing a demonstration of how it's done, and then actually engaging in the final
argument in a practice session. Afterwards, you see yourself on a video
playback and learn in the process.
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Discussion Highlights

Managing the administration of defender organizations presents a very
important problem, particularly in a tight money climate (i.e., how to make
things work better and make resources go further). Although not widely appli-
cable, perhaps, Management by Objective topics such as delegation of respon-
sibility, goal setting, and communication are relevant to managing defender
organizations. Still another tool is formal management training, such as
those programs now operating with the California Public Defender Association
{which has a private firm handling the training), or those sponsored by the
National Center for Defense Management or the National College for Criminal
Defense Lawyers.

How to stretch resources: (1) periodically evaluate salary structure and
administrative hierarchy to maximize effective use of staff and ensure egqui-
table pay levels; (2) institute time management and recordkeeping systems
to enable staff to make the most and best use of their time; (3) examine the
use of paralegals and/or law students and other support staff to free attor-
neys from having to do things which do not necessitate legal expertise.

Perhaps the most pernicious problem in defender offices is that all too
many attorneys perceive misdemeanor case representation as having low status
or priority, particularly when such is compared to the "glamor" of felony case
representation (i.e., handling a drunk driving charge v. handling a murder
case). Oftimes, unskilled attorneys are assigned to handle misdemeanor cases,
while the more experienced and competent ones are assigned to felonies. The
consensus was that something must be done to upgrade the status of misdemeanor
case representation. Some suggestions were that attorneys be assigned to
cases on a rotating basis, or mixing the caseloads so that no one attorney is
inundated with merely misdemeanors or felonies. Additionally, it was noted
that training of law students should focus on misdemeanor case representation,
which has its advantages (i.e., greater rate of wins v. losses, less time
consuming) . Another means of relieving the burdensome workload of defender
organizations is great participation by the private bar, which has priced
itself out of the market in misdemeanor case representation. An important
factor in securing effective assistance of counsel from among the ranks of
the private bar is to provide adequate fees to court-appointed attorneys.
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WORKSHOP C
ELIGIBILITY

Charles D. Smith, Moderator
Staff Attorney

Boston University School of Law
Center for Criminal Justice

Argersinger Eligibility

The purpose of this paper is to set out a framework for conference dis-
cussion of Argersinger eligibility. Argersinger holds "that absent a knowing
and intelligent waiver, no person may be imprisoned for any offense, whether
classified as petty, misdemeanor, or felony, unless he was represented by
counsel at his trial." The importance of Argersinger lies in its extension
from Gideon of governmental responsibility to appoint counsel to certain
nonfelony (petty and misdemeanor) defendants. The issue of eligibility asks
us to identify who those defendants are.

To respond to this issue, two perspectives on decisional and implementa-
tion analysis are necessary: the legal and the political. While these two
approaches together frequently help illuminate the meaning and impact of ap-
pellate decisions, they are particularly helpful to Argersinger, where the
Supreme Court's discussion clearly recognized that our lower courts are jammed
with poor people. Had the Court felt that most defendants could easily hire
private attorneys, there would have been no hesitation over fully extending
Gideon to any indigent criminal defendant without regard to trial outcome.

But by extracting the fact of Jon Richard Argersinger's imprisonment as its
fulcrum for extending the Sixth Amendment right to counsel to some nonfelony
defendants, the Court acknowledged troublesome fiscal and manpower implica-~
tions behind its holding. And through its concentration on the conclusion of

a trial rather than, Gideon-like, on its initial cause, the Court blurred

focus on the decision's rationale. Thus, although its discussion repeatedly
emphasized the Sixth and Fourteenth Amendment bases for its decision--e.g.,
"the requirement of counsel may well be necessary for a fair trial even in a
petty offense prosecution,"--many trial judges received Argersinger principally
as a sentencing case and only secondarily as a counsel case. This is because
an Argersinger appeal most explicitly lies when a judge, after a counselless
trial, imprisons an indigent defendant who did not waive counsel. Within the
most narrow interpretation of the Court's holding, therefore, counsel is not
required in a nonfelony case when: (1) no imprisonment results; or (2) the
defendant waives counsel appointment; or (3) the defendant is not indigent.
Thus, a judge can avoid appointing counsel by: (1) deciding at the outset of
the trial that he will not use a permissible inprisonment sanction; or (2)
inducing a waiver of counsel; or (3) finding the defendant not indigent. 1In
the latter two situations, the judge arguably has not given up his option to
imprison. And in all three situations, the politically appointed or elected
judge, presiding over a court whose funding base is a hard-pressed municipality,
county, or state, has protected the public purse. But in so doing, the judge's
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conformity to the isolated letter of Argersirnger's holding may be at the ex-
pense of his impartial judicial role and the spirit of justice behind the Court's
decision.

It is helpful to view Argersinger eligibility as posing two sequential
questions that, when each is answered affirmatively, require counsel appoint-
ment. First, is this an Argersinger case? Second, is this an Argersinger
defendant? What follows are suggestions on how these questions might be
answered in order to find that sometimes too-elusive Argersinger defendant.

The Argersinger Case

Is this an Argersinger case? That is the predetermination question. The
starting point is the statute or ordinance the defendant is accused of breaking.
If the legislature, be it federal, state, or local, did not authorize imprison=-
ment so that imposed or suspended jail sentences are not permitted, no inter-
pretation of Argersinger can require counsel appointment, with the possible
exception of probationary terms that amount to disquised imprisonment or
jailings for nonpayment of fines. If imprisonment is a legislatively permis-
sible sanction, then the Argersinger threshold may be crossed. At that point,
three basic predetermination standards can be posited: "individualized-
prediction," "class-of-offense," and "imprisonment-in-law."

Individualized~Prediction

The narrowest predetermination standard is "individualized-prediction"
(alternatively called "imprisonment~in-fact"). Under this interpretation,
Argersinger is essentially a sentencing decision mandating counsel appoint-
ment only when imposed or suspended imprisonment is a substantial probability
upon conviction. In other words, only when a judge wishes to reserve his power
to impose an imprisonment sanction on a particular defendant must trial counsel
be appointed. This is the most personalized approach to predetermination and
it is the most subject to serious judicial abuse of defendants. Therefore,

The individualized-prediction standard should not be used as a
method of predetermination. Any such standard for predetermina-
tion that evaluates the background of each individual defendant
would be impractic¢al and have an unnecessirily prejudicial effect
on the defendant's right to a fair trial.

lThis recommendation is taken from Right to Counsel in Criminal Cases:
The Mandate of Argersinger v. Hamlin (1976; Ballinger Publishing Company,
17 Dunster Street, Cambridge, Massachusetts 02138). This book is a result
of a two-year LEAA-funded Argersinger study by the Boston University School
of Law Center for Criminal Justice. All of the recommendations highlighted
in this paper come from that study. Many of the recommendations are supported
by standards developed by the American Bar Association and the National Legal
Aid and Defender Association.
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Legaliy~viewed, individualized-prediction invites a judge--either directly
through his own pretrial analysis or indirectly through prosecutorial pretrial
opinion--to learn more about the particularities of the offense or the defen-
dant than he should to remain impartial. As well, much of the information
will be irrelevant or otherwise inadmissible on the trial issues, possibly
erroneous, and probably incomplete given the state of police and probation
reports especially in the lower courts. And finally, much of this information
should come to the judge's attention only after conviction when he is called
upon to tailor a sentence and when defense counsel is positioned to rebut,
modify, verify, and add to the information beyond those facts elicited at
trial. Still, from an immediate political point of view, individualized-pre-
diction is a tempting standard because it promises minimization of the number
of Argersinger cases with their attendant costs. But such political concerns
should not overwhelm legal principles or compromise judicial integrity.

Class-of-Offense

Another predetermination standard is "class-of-offense." This is a hy-
brid between individualized-prediction and imprisonment-in-law. This standard
applies a "judicial realism" variant in which the judges in a jurisdiction
decide and announce that certain charges known from experience to be likely
to result in imprisonment will be Argersinger cases and that for other charges,
that likewise could result in imprisonment, no jail sentences, imposed or sus-
pended, will be used so that such cases will not be Argersinger cases. In
essence, the judiciary under this standard takes over the legislative function
of ordering the severity of offenses. Although for different reasons, the
class-of-offense standard is as improper as individualized-prediction.
Therefore,

The class-of-offense standaxd should not be used as a method of
predetermination. Such a judicial determination that counsel

will never be appointed for financially eligible defendants
charged with an offense for which the statute permits imprison-
ment as a sentence usurps the legislature's power to fix sentences
and is an abuse of judicial authority.

Under the class-of-offense standard, not only are individual rights deriving .
from the Constitution measured by group probabilities, but as well such "judi-
cial realism" could turn probabilities into greater certainties, making class-
of-offense Argersinger defendants surer jail candidates.

While the separation of powers problem in the class-of-offense standard
is clear, the advantage to this approach is that it recognizes facts. These
facts are that most persons charged with most nonfelonies are not imprisoned,
either by imposed or suspended jail terms, through contempt for nonpayment of
fines, or constructively by heavily restrictive probationary terms that amount ‘
to imprisonment without walls. The usual nonfelony disposition is an imposed
or suspended fine. But recognizing these facts and acting to remove the impri-
sonment option is a job for the legislature, not the judiciary. In practical
(that is, economic) as opposed to more theoretical (that is, legal) political
terms, the class-of-offense standard may limit to some extent the number of
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Argersinger cases; but it does so through illegal judicial action. Still,
there is much to be said for this analytical view of Argersinger, and the bar
should explore with police and legislative bodies the cleansing of infrequently
used imprisonment options from statutes and ordinances.

Imprisonment-in-Law

The proper Argersinger standard is imprisonment-in-law, whereby any case
involving a charge that permits imprisonment is an Argersingexr case. Therefore,

The assistance of counsel should be offered to all financially
eligible defendants who are charged with an offense for which
there is a potential punishment of imprisonment. This is the
imprisonment-~in-law standard.

This 1s the preferable standard legally, because the other two standards pro-
mote dubious judicial behavior. But imprisonment-in-law is the most vexatious
standard politically, because it is the most inclusive. The wvast majority

of nontraffic cases as well as a substantial minority of traffic cases tried
in the lower criminal courts will be on charges for which imprisonment is an
authorized sanction. Thus, while imprisonment-~in-law is the most legally cor-
rect way to view Argersinger cases, it clearly is the most costly.

In addition to its legal propriety, imprisonment-in-law, like class-of-
offense, forces to the surface a fundamental political question implicit in
Argersinger's sentencing emphasis: Are we not an overcriminalized society
where legislative bodies feel impelled to create more and more criminal stat-
utes and to tack onto them authorizations for the judiciary to deprive persons
of their liberty, without regard to whether that penultimate penalty is rational-
ly related to the law's purpose or to the actual operation of the constitutional
right to counsel? Adoption of an imprisonment-in-law standard surely must be
accompanied by serious attention to the substantive criminal law base from
which prosecutions flow.

Defining the Argersinger Case

The topsy-turvy nature of the Argersinger holding, which puts the end
of the trial before the beginning, creates an awkward dilemma for the trial
judge asked to ensure adherence to constitutional rights yet constrained by
budgetary concerns. The individualized-prediction and class-of-offense inter-
pretations have superficial appeal, particularly when balanced against the
potential drain on tax monies from widespread counsel appointment; but they
both are legally untenable. The proper place to find answers to the legal
question of what is an Argersinger case is the statutory base of the criminal
prosecution; when the legislature mandates that a judge consider imprisonment
as a sanction, any case including such a charge is an Argersinger case.

The imprisonment-in-law standard should be articulated in court rules
directing counsel appointment and in any legislation, such as public defender
and assigned counsel statutes, relating to counsel appointment. As well,
litigation aimed at ensuring that this standard is the proper Argersinger
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interpretation should be commenced, buttressing the Sixth Amendment with argu-~
ments based on state constitutions and due process and equal protection prin-
ciples. Furthermore, Argersinger should be viewed by legislators as an impor-
tant stimulus to reconsider the statutory criminal law base, both for the imme-
diate purpose of removing useless imprisonment sanctions and. the longer-range
purpose of decriminalizing many current offenses and generally recodifying

the criminal law. For it should always be kept in mind that Argersinger
should be no more than a temporary resting point along a continuum toward full
implementation of the Sixth Amendment; surely the Sixth Amendment means no
less than what it says: "In all criminal prosecutions, the accused shall
enjoy the right. . . to have the Assistance of Counsel for his defense." The
goal of this litigation should be the constitutional interpretation that

The Sixth Amendment requires that right to counsel be extended

to all criminal defendants, regardless of whether they face impri-
sonment or not.

The Argersinger Defendant

Once it has been determined what an Argersinger case is, a decision must
be made on a case-by-case basis whether the individual defendant with an Ar-
gersinger case qualifies for appointed counsel. The issue here is not what
might happen to the defendant at the end of the trial; that predetermination
question has already been answered: he might be impriscned. Rather, the
question gimply is whether or nct the government has a constitutional respon-
sibility, if it wishes to prosecute, to supply the defendant with a commodity--
a lawyer-=-that the defendant cannot obtain through his own means. Often this
is called the determination of indigency.

It is crucial that jurisdictions articulate standards and procedures en-
suring that indigency determinations are made fairly and rationally. The
following recommendation incorporates a hardship view used by the ABA and
the NLADA, implies that there should be a presumption of financial eligibility
for appointed counsel rebuttable by the defendant's own calculations or by the
defendant falling outside an objective uniform financial standard, and proposes
that the commodity the defendant should be able to purchase from the legal
marketplace is more than the physical presence and attention of a lawyer:
it is the effective assistance of that attorney. .

No defendant should be found financially ineligible for publicly
provided criminal defense counsel unless he can purchase effec-
tive counsel assistance in the private marketplace without sub-
stantial hardship to self or family.

The development of uniform financial eligibility standards for \
appointment of public counsel should be mandated by the appro-

priate statewide authority, be it the legislature or the judi-

ciary. Depending upon the state, these standards should be

developed either statewide or within smaller units such as regions
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or local jurisdictions if economic variables so require. The
standards should be known and understood by the public, should
be based on a fair and honest appreciation of the economic hard-
ship to an individual trying to obtain effective private crimi-
nal defense counsel, should be applied equally and with no coer-
cion, and should represent a policy giving preference to public
counsel appointment.

Of the two strategies for uniform financial eligibility proce-
dures, preference should be given to the accused's self-determi-
nation over the alternative of hardship presumptions based on
income and appropriate assets.

Self-Determination

Self~-determination has many advantages. With no commonly accepted defi-
nition of "indigency" that is clear and objective, any formulation of an eli-
gibility standard based on "indigency" will have a great deal of subjective
content and thus a large measure of arbitrariness. The defendant's subjec-
tive evaluation of his own economic situation is perhaps as valid as anyone
else's. As well, the cost involved in seriously attempting to verify infor-
mation supplied by the defendant and measuring it against some standard of
indigency could be quite substantial both in time and in public expenditure.
The procedure involved in self-determination would eliminate such costs entire-

ly.

A properly administered self-determination program will provide each
defendant with the information necessary for him to make the right calcula-
tions. With a clear understanding of the importance of counsel in determining
guilt or innocence, sentence, and collateral consequences and of the cost of
hiring effective counsel, a defendant will be able to make a knowledgeable and
intelligent self-determination. Therefore,

Public counsel in criminal proceedings should be provided for
any accused who, based on his own uncoerced assessment of his
economic condition and an informed judgment of the probable
cost of an effective defense, has determined that he is finan-~
cially unable to meet such cost without substantial hardship to
self or family.

There are at least three substantial concerns that could be raised against
this approach:

(1) it may be abused by many defendants, depleting both an important
source of private bar business and the public purse, particularly in the usual
nonfelony context where many defendants may view counsel as having marginal
utility;

(2) it relies on defendant self-interest to inhibit abuse and in so
doing implicitly ratifies the erroneous but commonplace defendant assumption
that retained counsel is better than appointed; and

(3) if defendant choice is whimsical and unpredictable, a jurisdiction
will be unable to plan, budget, and project necessary appropriations for its
public defender and/or assigned counsel system.
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Despite these possible drawbacks, self-determination should be seriously
considered. A controlled experiment may reveal that: (1) well-informed de-
fendants are not generally dishonest; (2) private attorneys maintain or in-
crease their number of retained clients; (3) the demands on public monies
remain constant or decrease; (4) self-determination is cost-effective, when
weighed against the cost of determining and verifying "indigency"; (5) defen-
dant selection to retain counsel is not based on a view that appointed counsel
is unprofessional, but rather springs from other intangible notions about
self-esteem, charity, and the value of things purchased as opposed to received
for free; (6) planning can be done properly using experimental data; and
(7) fewer defendants go unrepresented because they are now better informed
about counsel's desirability and availability.

Uniform Standard and Determination of Hardship

The alternative approach to self-determination is the establishment of
objective financial criteria for appointment. Under this approach, someone
obtains perscnal information from the defendant, verifies that information,
and then applies it to a formula that has allowance for unusual situations.
This is a judicial task in many jurisdictions, often leading to hasty and
ill-informed decisions. It is preferable to have someone other than the judge
make this eligibility determination.

The chief administrator of the defender system should be responsible
for determining eligibility. Day-to-day financial eligibility
determinations should be delegated to the salaried professional
staff, which comprises the core of the defender system. The
judiciary should not be responsible for these initial determina-~
tions of financial eligibility. The trial court should refer for

a determination by the defender staff those defendants appearing
without counsel who have not been found ineligible. The trial
court should serve as the first forum of review cf determinations
of ineligibility.

For determinations to be fair and uniform, a standard must be articulated
from which a formula that permits just yet personalized application can be
devised. The following standard is a proper starting point. -

To assure equal treatment of defendants, jurisdictions should
develop uniform eligibility standards. Counsel should be provided
to any person who is financially unable to obtain effective repre-
sentation. without substantial hardship to self or family. In
applying this standard, the following criteria and qualifications
should govern.

--A presumption of ineligibility should not be drawn because a ‘
defendant has posted bail or isi capable of posting bail.

--Resources of persons other than the defendant and his spouse

(in community property states) should not be considered in the

determination of eligibility.
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-~-Assets of the defendant which are not liquid within the time
span available to retain effective private counsel should not be
considered in the determination of eligibility.

--Liquid assets such as cash in hand, stocks and bondsf bank
holdings, savings, and property convertible into cash in the
time span available to retain effective private counsel are
relevant in the determination of eligibility. .
—-The current annual income of the defendant and his spouse (in
community property states) is relevant in the determination of
eligibility. . '
--The defendant's assessment of his financial ability to retain
effective private counsel should be considered. . ‘
~--Family size should be determined functionally to include, in
addition to those for whom there is a legal responsibility t?
support, those persons who are in fact part of the family unit.

Public defense in criminal proceedings should be provided to any
accused if his income is less than the appropriate standards of
living as determined by the Bureau of Labor Statisti?s.. The
preferable standard for measuring substantial hardship is the
Bureau's "moderate living standard." Jurisdictions might adopt
immediately the "lower living standard" for purposes of a plan-
ning period designed to establish demand under the moderate
standard.

In cases where the defendant's income is over the standard adopted,
the defendant should be found eligible for public defense cgunsel
if he can show that he is unable to meet the cost of effective
defense without undue hardship.

The criteria and qualifications listed in this recommendation are supported,

in principle, by recommendations of the ABA and the NLADA. Basically, they
establish the parameters of those personal financial resources that should

or should not be considered available for retention of counsel. As well,

they reflect the "ready cash" assumptions of the private par which in almost.all
criminal cases require that the bulk of the fee be paid "up front." Thg ?otlon
of family size being viewed functionally as well as legally is a_rec?gnltlon

of the fact that many persons, particularly from immigrant and minority com-
munities, may have extended family responsibilities.

A most difficult and delicate problem is deciding where the objective
income line should be drawn. This decision essentially relates to two factors:
(1) where presumptions of substantial hardship lie; and (2{ the amount of
money necessary to retain a lawyer to provide effectiYe assistance of counsel.
Drawing this line is made more difficult by the political pressures ?rom the
private bar desirous of ensuring a sufficiently large pool of potential
retained clients.

The financial position of nonfelony defendants is obviously quitg varied.
At the top of the range are defendants charged with nonfelonies who w%ll auto~
matically retain private counsel; therefore, there is no need to consider
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providing public defense services to them. They readily make the value judg- ‘
ment that private counsel is desirable, and they allocate their resources ]
accordingly, with no further public impetus needed.

At the lower end of the range are those defendants who will be eligible
for the maximum public defense services available. This group would include
those on welfare and those benefitting from other public assistance programs.
Because they lack funds for essentials, legal representation clearly would be
beyond their means. They are automatically entitled to public defense services.

The group that must be considered here is found in that wide range between
those two extremes. It is composed of defendants who are not destitute yet
are not financially capable of mounting an effective defense without aid. This
range includes individuals with very modest uncommitted funds, which under
some circumstances might be adequate for a counsel-assisted guilty plea to a
simple misdemeanor or ordinance violation, as well as individuals whose fami-
lial responsibilities extend beyond the legally recognized family unit. It
also includes middle-income defendants with an intricate and costly defense
to a serious, complicated, or constitutionally-suspect misdemeanor charge.

This middle-income group very well may not fall within that economic
class traditionally considered "indigent," which usually is taken to mean
insolvent or destitute. And this group is increasing in size, according to
a recent Census Bureau report, due to continuing high rates of inflation and
unemployment and exhaustion of unemployment benefits. The present poverty
level is $5,500 for an urban family of four. That is the level usually used
by civil legal service programs; and that cut-off line may be quite appropriate
as a screening device for those legal programs with roots in the "War on
Poverty," with limited funds, and with cases where there is no constitutionally~
based right to counsel and where private attorneys may be available on contingent-
fees or small down-payments. Where, however, the right to counsel is fundamental
and derives from the Constitution, policy decisions that, in fact, deny effec-
tive counsel services to a class of citizens must be viewed as contrary to
constitutional minima. Accepting public responsibility only for the destitute
leaves the lower-middle and middle-income persons in a precarious position.
These persons all too frequently are pressured, cajoled, and sold in what
Abraham Blumberg calls "the practice of law as a confidence game." Ineffective
assistance is their lot; the letter of the Sixth Amendment may be met, but the
spirit is denied.

Although the poverty level is inappropriate for defining financial eligi~
bility for constitutionally-protected counsel rights, there is an alternative
government standard that merits attention: the Standard of Living Budgets,
computed by the United States Department of Labor's Bureau of Labor Statistics.
The Bureau carefully disavows any social policy intent in preparing its budgets
for three standards of living (low, middle, and high) . Using scientifically
developed nutritional and health standards for food and housing and consumer ‘
price and expenditure analyses for other components, the Bureau calculates living
costs for a hypothetical urban family of four. The standards vary geographically
and there is a formula for adjustments by family size. It should be noted that
the standards include no expenditures for legal services. The following chart
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shows BLS Standard of Living Budgets for an average urban family of four in
1972 and 1975.

Standard 1972 (Fall) 1975 (Fall)
Low $ 7,509 $ 9,800
Moderate $11,731 $§15,500
High $17,112 $22,500

Even though the lower standard of living budget is almost twice the
poverty level and probably exceeds any objective income standard for appointed
criminal defense counsel in any American jurisdiction, it does represent an
apolitical gauge of hardship. From an analysis of the components that make
up the standard, it is arguable as well that it would be a substantial hard-
ship for anyone falling below the moderate level to retain private counsel.
Exemplifying application of these standards, research done by the Center for
Criminal Justice in Birmingham, Alabama, in the Summer of 1974 revealed that,
from an interview sample of nonfelony defendants, approximately 33 percent
fell below the 1972 poverty line, 41 percent fell below the 1972 BLS lower
standard, and 64 percent were within the 1972 BLS moderate standard, with BLS
standards adjusted geographically and by family size.

Once the income line is drawn to establish a presumption of hardship
were the defendant forced to hire his own lawyer, there still remains the
question of how much a private attorney costs. It may cost only $50 to hire
a lawyer to engage 1n quick pretrial plea bargaining; but surely that is
not what effective assistance of counsel means. What the defendant. wishes to
purchase is both expertise and the time necessary for the lawyer to apply
that expertise. The lawyer should be expected to consult with the defendant,
protect his legal rights at all stages, prepare the case legally, factually,
and dispositionally, and represent him at trial, which may include a
constitutionally-available jury trial possibly under a trial de novo in those
two-tiered systems. The number of hours involved in preparation and represen-
tation obviously will vary according to the attorney, the case, and the trial
system. In any case, the cost to the defendant may be substantial. 1In
Birmingham, for example, private attorneys indicated that their minimum fees
for five common misdemeanors ranged from $170 to $200, standard fees ranged
from $210 to $300, and the reguired retainer would be at least 90 percent of
the minimum fee. Thus, using the simple formula of BLS low plus estimated
attorney fee to establish an objective financial eligibility cut-off line,
the average Birmingham misdemeanor defendant with a family of four would be
eligible for counsel appointment today if his income is less than $9,083
(1975 BLS low for nearby Baton Rouge~-plus an estimated $200 attorney fee
that assumes no inflationary increase).

Defining the Argersinger Defendant

Financial eligibility for government provision of the fundamental right
to counsel must be based on a presumption of eligibility. This presumption
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should be set forth clearly in court rules and legislation concerning counsel
appointment. As well, litigation should begin to clarify this largely uncharted b
area. Class actions and test cases of both counselled and uncounselled
convictions should be considered. It should be remembered that waivers can

be induced not only by pressures to move to trial and implied leniency in
sentencing, but also by a defendant's actual or perceived inability to retain
effective counsel due to economic hardship. As well, such objective financial
eligibility standards as welfare or poverty may be unconstitutionally low for
establishing hardship presumptions in the criminal defense context. 1In addition,
it may be improper for a jurisdiction to neglect factoring in ‘the cost to a
defendant wishing to purchase effective assistance of counsel. Finally,

because Argersinger should be viewed as a right to counsel case and not as a
sentencing case, the fact that an uncounselled or ineffectively represented
defendant did not receive an imposed or suspended jail term should not deter
appeals based on counsel denials due to financial hardship.

In developing court rules, legislation and Argersinger appeals, reliance
on legal principles should be accompanied by economic analyses defining what
hardship means (BLS standards offer a starting point, but local studies are
needed too) and what the marketplace cost of effective assistance is. Consti-
tutional rights should not depend upon economic class. To deny a significant
and growing proportion of the American people~~the lower-middle- and middle
class--its right to effective criminal defense counsel, whether purchased or
provided, is wrong legally, morally, and politically. Politicians should be
reminded that those middle-income persons are taxpayers and voters who, like
everyone else, should not be squeezed to accept less than the Constitution
requires simply because in the past indigency has been equated with poverty
and public counsel with charity. Prosecutions must comply with a Constitution
that is class=blind.

Conclusion

This paper has as its purpose the presentation of various legal and
political concerns that relate to determining eligibility for Argersinger
counsel appointment. While there are refinements and further gquestions to be
raised about that decision's meaning and implications~-e.g., what about -
counsel waivers and defendant prepayment or reimbursement for public counsel?--
it is hoped that an adequate framework has been raised to illustrate the need
for movement on both legal and political fronts if the Court's decision is to
be implemented. Much of the work must be done by the legal profession if it
is to meet its responsibility to show that Argersinger can be implemented
and that the Sixth Amendment can be read to mean what it says.

These efforts must be supplemented by citizen involvement. The issues
raised during this conference must be broadly disseminated by the media. \
Legislative hearings on Argersinger's implementation should be held throughout
the country at federal, state, and local levels. Aand the legal profession
should lead a broadly-based public relations campaign in every community to
ensure that defendant counsel rights are known in their specifics and understocod
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in their purposes. The bar and the judiciary, jo