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SUMMARY OF THE ABSTRACT 

This study of the police-prosecu or ~ t relat~onship based pri-

marily on 290 interviews with police and prosecutors in 16 juris

dictions plus data from five other sources concluded that: (a) a 

common and major weakness in that relationship is that the police 

do not supply prosecutors with the amount and kind of information 

needed and that this is due to inadequacies in training, incen

tive and the nature of the interorganizational communication sys

tem used; (b) the relationship is subject to intense interperson

al animosity as well as inter organizational conflict and non-co

operation; {c} much of the conflict is due to mutual doubt and 

cynicism about the competence, motives and dedication of the per-

sonne 1 in the other agency; (d) eliminating inconsistencies bet

ween police and prosecutorial enforcement policies may not be 

feasible or desirable when controversial laws are involved; (e) 

police and prosecutors must devote greater attention and co

operative concern to selecting out of the prosecution process at 

the earliest possible point at which adequate information is 

available weak and low priority cases and simultaneously assure 

maximum cooperation and communication on serious cases as defined 

by mutually agreed upon local standards; and (f) both police and 

prosecutors share a concern and responsibility for the control of 

crime and the rule of law. However, the police are more sensi

tive to the immediate demands for crime control and prosecutors 

are more sensitive to the legal constraints on government action. 

This difference causes some conflict but also constitutes an im-

-ix-

II 

-. 
t ' of these two equally important protection for the presE~rva l.on 

portant but often conflicting values. 
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ABSTRACT 

This project was designed to: (1) describe the relationship 

between police and prosecutors in jurisdictions with populations 

of over 100,000; (2) identify the main conflicts, weak points and 

perceived problems in that relationship; and (3) analyze the 

causes of, potential remedies for and the desirability of 

resolving such problems. 

The study is based primarily upon semi-structured interviews 

with 205 law enforcement officers and 85 prosecutors in 16 

purposefully selected jurisdictionso In addition, five other 

sources of information were used including a telephone survey of 

prosecutor and police agencies in a stratified random national 

sample of jurisdictions; a case-disposition decision simulation 

administered to police and prosecutors; self-completed 

questionnaires and panel discussions with police and prosecutors 

attending national gatherings; interviews with a few defendants 

and defense counsel; and a secondary analysis of some interview 

and case-disposition data obtained in a pr~v~Qus study of plea 

bargaining. 

Our major findings and conclusions are summarized below. 

The fundamental linkage between the work of police and 

prosecutors is the processing of cases (as distinct from people 

processing). This work is most usefully conceived of in terms of 

information processing and decision making 0 That is, pol.i,ce and 

prosecutors operate a communication system in which the police 

are Supposed to discover, collect, store and transmit case and 

-xi-
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, i 

-. 
de~endant information which prosecutors need for ii:heir various 

decisions. From the point of view of prosecuting cases fairly, 

effectively and efficiently, the main ~eaknesses in the po1ice

prosecutor relati~nship lie in o~e or more aspects of this 

communication system. The primary and most common source:s of 

weakness are: (1) insufficient training and'iincentive among 

police to supply prosecutors with the amount and kind of 

information needed; (2) the constricting and inadequate nature of 

the existing documentary and electronic channels for 

communication between police and prosecutors; (3) scheduling 

problems and the related high cost of police overtime pay 

connected with case processing; and (4) organizational 

arrangements within and between police and prosecutor agencies 

which achieve less than the ideal communication arrangement of 

providing the prosecutor who is making the critical deci.sions in 

a case from personally communicating with the police officer(s) 

most familiar"with the case ... 

These weaknesses should be remedied by: (1) police training 

programs emphasizing knowledge of the elements of crime but 

especially providing police with the opportunities to learn 

directly from local prosecutors ,'by observation and instruction) 

how the quality of in~ormation in a case affects the disposition 

decision; (2) prosecutorial feedback to the police on individual 

cases including at a minimum the dispositions and the reasons for 

them; (3) redefining the pOli'ce rOWin a case as ending with 

conviction J:'atherthan arrest and, accordingly, developing 

incentives that would give the police a stronger interest in 
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making all cases they refer for prosecution as strong as 

possible; (4) organizing the case transfer process between police 

and prosecutor offices in such a way as to approximate (as close 

as feasible within local constraints) the arrangement in which 

the police officer with the most knowledge abut the case 

communicates directly with the prosecutor in charge of making the 

critical decisions as early in that process as possiblet and (5) 

providing the means by which special knowledge and concern on the 

part of the police about an individual case or defendant c::an be 

reliably transmitted to the prosecutor in charge of the case. In 

addition, because of the major costs in transportation and police 

overtime pay associated with the case processing, the feasibility 

of making greater use of telecommunication linkages between 
, , 

police and prosecutor offices should be explored, including in 

particular the possibility of developing a computer-assisted 

case-evaluation and report-generating system. 

The general level of cooperation and coordination between 

police and prosecutors continues to ne.ed improvement in many 

jurisdictions, where the nl~aditional antagonism" between these 

two agencies continues to exist. Cooperation is more likely to 

occur when a climate of trust between the tMo 
H organizations has 

been establisheda Establishing and maintaining such trust is not 

easy but can be initiated by either agency. Various specific 

tactics can be used but the general strategy is to conduct one's 

agency's oplerations in such a way as to demonstrate to the other 

agency that your agency is non-political, competent and genuinely 
interested above all else in the fair, effl.·cl.'ent and effective 
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administration of justice. 

The division of labor between police and prosecutors is not 

clear cut or fixed. This causes some problems and friction. At 

the individual level, occaSionally police try to play prosecutor 

and vice versa. At the organizational level there is occasional 

competition between organizations over control of cases as well 

as attempts to transfer to the other organization miscellaneous 

costly tasks associated with the processing of cases. This lack 

of clear def,inition of responsibilities occasionally results in 

cases falling between the cracks resulting in failures of justice 

and adverse publicity. The matter of the. division of 

responsibility for specifi~ tasks in a jurisdiction $hould be 

resolved by local understandings worked out between the relevant 

organizations. 

One clspect,of the division of labor between police and 

prosecutors is undergoing continuous hj,storical change. 

Prosecutors have been expanding the scope of their activities 

into the earliest stages of the justice process to include 

control over the initial charging decisi.on. Al though this change 

has been endorsed by nation~l commissions it has been resisted 

(and, in a few places successfully delayed) by the police. 

Moreov¢r, it is far from complete. In 51% of jurisdictions over 

100,000 population the police still control the initial charging 

decision. This has two significant consequences: (1) the police 

decision regarding initial "police" charges substantially affects 

the pretrial release decision. (2) The social and financial 

savings to gefendants and the state that,~might be achieved by 
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prosecutorial screening prior to initial filing are not being 

realizeds 

Given the discrepancy between large caseloads and limited 

criminal justice resources, a system of selective enforcement of 

law must be operated by both police and prosecutors. This system 

should be based on lawful and rational criteria of selection 

promulgated in policies formulated by the police and prosecutors 

in consultation with each other and the public; should provide 

for review and accountability of the decisions made; and should 

seek to maximize the earliest possible attrition of weak and low 

priority cases D Prosecutors should play the primary role in this 

selection process. However, consideration should also be given 

to police participation in two special ways. The police should 

limit the number of arrests of selected crimes and, where 

authorized, should make greater use of their power to release 

after arrest without referral to the court. 

Police and prosecutors share a concern and a legal 

responsibility for both controlling crime and assuring the due 

process of law. But in practice police are more sensitive than 

prosecutors to the demand for crime control,. and prosecutors are 
more sensitive than police to th ' 

e requlrements of legality. This 

represents an unantiCipated but significant benefit offsetting 

some of the inefficiency of the American a 
rrangement of dividing 

the law-enforcement/prosecution functl'on b t 
e ween independent 

organizations. The p t' 
reserva lon of these two equally important 

but often conflicting values seems to be more fully 
assured by 

this arrangement. When conflicts arise between the t wo values, 

-xv-

-. ~. -,-
... '. - ",. -,. ... .~. 

" '.:":::'. 

--------------~---;.--------------------.. "'--~------- --------

". 

one cannot ea~ily be suppressed in favor of the other. The main 

complaint prosecutors have about the police is that they ao not 

provide prosecutors with the amount and kind of information 

prosecutors need. The I1lain complaint police have about 

prosecutors is that they dispose of too many cases by rejection, 

dismissal and plea negotiation. A second widespread police . 

complaint is about the scheduling of cases for prosecutorial 

review or court appearance. The complaint is that in their 

scheduling decisions prosecutors (and the courts) do not 

sufficiently concern themselves with police considerations, 

especially the high cost of overtime payo 

In addition, both groups hold certain complaints about each 

other in common, nameiy, that the other (a) lacks competence; 

(b) is difficult to coordinate and communicate with1 (c) is too 

"political," too concerned with establishing statistical "track 

records" that make them look good in the public ~ye1 and (d) does 

not understand the functions of or constraints on the first 

agency_ 

The complaints each group bas against the other are deeply 

felt and occasionally expressed in heated interpersonal exchanges 

and revenge or avoidance tactics at bQth the interpersonal and 

inte~organizational levels. Each group is aware of and can 

accurately predict most of the main complaints the other group 

has against them. 

Lying behind the police complaint about overly lenient 

prosecutorial disposition practices are four distinct 'is~ues: 

(1) To some extent this complaint reflects the lack of 
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understanding among the police of the constraints under which 

prosecutors operate and what it takes to get convictions in cases 

(2) To some extent, the complaint is a misstatement of the true 

complaint. That is, it was found that for some crimes the police 

would actually make the same or even more lenient decisions than 

prosecutors if given the chance. The real issue is not about 

outcome but about allowing police to have input into decisions 

and the status-conferring implications of such police input. The 

police become invested in their cases and feel that their opinion 

of and knowledge about them should be taken into account in the 

disposition decision making o When this is done they are 

significantly more satisfied with the outcome decision. 

(3) For some crimes, especially vice offenses, the police 

complaint about prosecutorial non- or underenforcement represents 

differences of value and opinion between police and prosecutors 

over the propriety and effectiveness of enforcing those laws. 

contrary to those who believe that poll'ce and prosecutors should 

strive for philosophical unity with regard to these and other 

matters, we believe these inconsistencl'es ' In enf?rcement policy 

are not necessarily undesirable when they' 1 lnvo ve criminal laws 

whose desirability is questioned by substantial and reasonable 

segments of the public. Rathe th ' r, . ese lnconsistent policies seem 

to represent a viable compromise between the incompatible public 

interests of having the criminal J'ustice system "do something" 

but not do too much about th ese controversial matters. 

(4) To some extent, the police complaint about non- or 

underprosecution of crimes represents an inverted questioning of 
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their own arrest policies. If too many cases are being summarily 

dropped out of the system and resources are not available to 

increase the system's capacity, then a partial solution to the 

problem is to reduce the number of arrest. 
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PART I 

BACKGROUND AND 

PERCEIVED PROBLEMS 

. " 

.. 

Chapter 1, AN INTRODUCTION 

A. Background 

This project had three major goals: (1) tq';desd'ribe the 

relationship between police and prosecutors in jurisdictions with 

populations over 100,000J (2) to identify the main conflicts, 
~ -~-. 

weak points~ and perceived problems in that relationship1 and (3) 

to analyze the causes'of and potential remedies for as well as 
I, 

the desirability of resolving such problems. 

The need for a systematic analysis of the police-prosecutor 

relationship has been .apparent since the work of+J:he cr7ime 
, 11 

commissions of the 1920's when it was reported that. 1I[~]he 

country over there is frequent and cha.racteristic want of 

cooperation between l~he investigating and prosecutin,g agencies in 

the same locality. A prosecutor may work with the police or not, 

and vice versa. Many examples have been f,ound of, these public 

agencies at cross";purposes or at: times even actively thwarting 

one another, with no common head to put an end to such unseemly 

and wasteful proceedings" (U.S. National Commission on Law 

Observance and Enforc~ment, 1931:17)0 

The importance of the police-prose~~tor relationship was, 

further underscored by the. pioneerin~t etatistical studies of 

those commissions that documenteCl the high rate of case ?-ttrition 

from the criminal justice process. The ,commiss.ions discovered 

that thf; American administration of justice is not a system of 

justice by triala Rather, the majority of cases are disposed of 
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in administrative settings by decisions of police, prosecutors, 

lower court judges and grand juries in the course of rejecting, 

dismissing, and plea bargaining cases. This discovery led them 

to call for a restructuring of the police-prosecutor relationship 

especially in regard to the initial screening process. The 

Cleveland Crime Survey (1922:209) recommended that the practice 

of having police-prosecutors do the initial charging in_cases 

should be eliminated; that the county prosecutor should take 

charge of all state cases, both felonies and misdemeanors, prior 

to their being initially filed in court; and that the charging 

standard should be something higher than probable cause. A 

decade later after many additional studies the National 

Commission on Law Observance and Enforcement (1931:20) agreed 

that because of Rthe slipshod way which cases are initiated by 

the police or other investigating agency and the tendency to 

arrest first, and find the case, if at all, afterwards," there 

was a need for case assessment at the earliest possible point in 

the process. But the Commission decided to wait for fUrther 

research before endorsing the idea that the prosecutor should be 

in charge of that screening process. 

Four decades later there was no longer any doubt. The 

American Bar Association (1970:84) and the President's Commission 

on Law Enforcement and Administration of Justice (~967a:5) both 

endorsed the view that prosecutors should assume complete . 
responsibility for the initial charging process. Moreover, the 

President's Commission went on to recommend that as many cases as 

possible should be eliminated from the criminal justice system as 

. ~ .-' .. "':'"" --. - .. -- .'. 

,'If! 

-. 
earlycas possible without sacrificing the proper administration 

of justiceo 

Questions about the extent to which these recommendations 

have been met, whether they are even feasible, and how police and 

prosecutors have responded to attempts to implement them in their 

jurisdictions have not been systematically addressed until the 

present study. J:n 'Jaddi tion, several other issues related to the 

relationship between police and prosecutors contributed to the 

need for the present study. The complaint about the insufficient 

cooperation between criminal justice agencies has continued to be 

identified as af?erious problem (Freed, 1969). Questions about 

the cause of the conflict between police and prosecutors have 

been raised but not settled (Reiss and Bordua, 1967; Neubauer, 

1947b). New studies relating to the attrition of cases from the 

justice process have offered various explanations for that 

attrition all of which were directly related to the 

interconnected work of poli<ee and prosecutors. One study 

suggests that case attrition m.ay be due in part tothecfailure of 

the police to obtain the correct names and addresses of witnesses 

(Cannavale and Falcon, 1976). Another suggests it may be dlle (J 

more generally to the amount of information supplied in police 

reports Which in turn seems to be a function of what the 

prosecutor demanded of the local police (Petersilia, 1976). A 

third study suggests that it was due to substantial differences 

among police in their ability or willingness to make cases as 

strong and trialworthy as prosecutors need them (Forst, ~ ~, 

1977). Yet another study suggests that at least for the crime of 
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rape the high rate of cases not resulting in conviction may be 

due to the poor quality of work on the part of both police and 

prosecutors (Battelle Memorial Institute, 1977a and 1977b)0 

Meanwhile, other groups noting "the inconsistencies in enforcement 

policies between police and prosecutors generally as well as 

specifically in regard to gambling were calling for their 

elimination and for the establishment of philosophical harmony 

between these two agencies (National Advisory Committee on 

Criminal Justice Standards and Goals, 1976; and Fowler, ~t ~, 

1977, respectively). 

Although the above and other issues had been known for 

years, there had been few attempts to organize them into a 

systematic assessment of the police-prosecutor relationship. 

Consequently, the National Institute of Law Enforcement and 

Criminal Justice (1977) issued a sOlicitation for research that 

called for an exploratory review of the area of police-prosecutor 

relations. The study specifically called for identifying and 

discussing the nature of the interdependent relationships between 

these two agencies; the nature and causes of problems in that 

relationship; and possible methods of resolving or minimizing 

these problems. 

Accordingly, this study is an exploratory/descriptive 

analysis of this topic. As such it has the goal of all 

exploratory research which Sellitz, ~ ~ (1976:90) describe as 

seeking to "gain familiarity with the phenomenon or aChieve new 

insights into it, in order to formulate a more precise research 

problem or to develop hypotheses." The study was deliberately 

-4-
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given a broad scope. It was thought as a formulative work thClLt 

would" not only generate new information but also synthesize the 

relevant existing literature; answer some questions; reformulate 

others; provide a conceptual framework that would raise the 

discussion to a more general level so that relevant literature 

from outside the criminal justice field could be brought to bear 

on the problem; and, finally, to provide an evaluative framewclrk 

that would allow policy makers to better understand the main 

trade-offs in organizing the police-prosecutor relationship to 

achieve the maximum feasible quality of the administration of 

justice. The conceptual framework is that of organizational 

theory with special emphasis on communications theory. The 

evaluative framework consists of a "model" arrangement of the 

criminal justice process that identifies the main trade-offs in 

organizing the process to achieve a high quality of justice. 

B. Scope of the study 

-Defining the police-prosecutor relationship is not 
simple" 

--Donald McIntyre (1975:201) 

The scope of this study is determined by the definitions of 

the three key terms: police, prosecutors and relationship. The 

police agencies covered are those dealing with violations of 

~t~te law (including city and suburban police departments, 

sheriffs' departments and to a limited extent, state police). 

Not included are private police.. federa~ police and other special 

purpose police agencies without a substantial responsibility for 

dealing with common, street crime. The size of the police 

departments studied varies from 50 to 24,0.00 officers; but only 
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departments which are located within a prosecutor's jurisdiction 

with a population of over 100,000 are included.l 

There are various kinds of government agencies with 

prosecutorial powers, but this study focuses only on those which 

have the primary responsibility for the prosecution of felony 

and/or misdemeanor offenses in jurisdictions of over 100,000 

populatione Not included are federal prosecutors, special state 

prosecutors, local prosecutors with jurisdictions solely of petty 

violations or ordinance violations, private prosecutions by 

citizen prosecutors, medical examiners or other governmental 

officials with special prosecutorial powers.2 

The term "relationship" is used in this report in its 

broadest sense. It includes all the ways in which police and 

prosecutor agencies interact or interlink including not just 

face-to-face interactions between individuals but also the 

indirect and impersonal interactions between organizations (such 

as the flow of paperwork) including the general influence of one 

agency's policies and practices on those of the other. The study 

1 

2 

This restriction was placed on the study by the National 
Institute of Justice. 

There.is r7aso~ to believe that the police prosecutor 
7elat~onsh~ps ~n the federal system and in rural areas 
7n the s~ate systems differ in important ways from what 
1S descr~bed here. In rural areas prosecutors play a 
larger role in the investigative process (La Fave 
1965): In the federal system the federal pOlice' 
agen7~es are concerned with providing prosecutors with 
conv~ctable cases according to Eisenstein (1978) whereas 
we found that local police agencies are more oriented to 
arrest than conviction, (see Chapters 2 and 3). 
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is not limited to an analysis of the relationship between the 

chief of police and the chief prosecutor. It is much broader. 

As Mclnt¥r~ (1975) notes it is not easy to define this 

relationship. 

Solely for purposes of providing a simplified illustration 

of the kinds of variables and relationships I:1nder examination in 

this study, we will discuss this global concept of the police

prosecutor relationship as if it could be treated as a dependent 

variable to be explained by other variables and also an 

independent variables to be used, in turn, to explain still other 

dependent variables. This is illustrated in Figure 1.1 belOW. 

It is a complex whole with many subdivisions e~lch of which is 

worth examining by itself (such as the relatioriship between thE! 

police and prosecutors in regard to the investigative function; 

or in regard to their respective responsibilities at bail, 

charging, plea bargaining, trial, or sentencing; or with regatd 

to their respective training programs). 
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GENERAL MODEL OF THE CAUSES AND CONSEQUENCES OF DIFFERENT 
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In the left-hand column are the types of variables which 

have produced variations in the police-prosecutor relationship 

(or more correctly, of the components of the relationship). The 

middle column is intended to suggest that the relationship itself 

varies. Finally, the, right-hand column illustrates the types of 

variables that are affected by alternative arrangements of the 

interface. 

To illustratev one independent variable which shapes the 

structure of the charging process in a jurisdiction is the law. 

In some states, for ex~~ple, Michigan, the law requires the 

police to obtain the permi!5sion of the prosecutor before the case 

is initially charged. This factor shapes the nature of the 

police-prosecutor interface in connection with the initial 

charging decision and will also have implications for the speed, 

efficiency, effectiveness, evenhandedness, and justice of that 

part of the administration of justice. That is, requiring the 

police to have the permission of the prosecutor before the case 

is initially charged may in effect create substantial expense not 

only to the police but also to other people in the system such as 

the defendant (who may be waiting in jail while the police seek 

out the prosecutor). 

An analysis of the impact of anyone of the Acauses ft listed 

in Figure 1.1 on the local police-prosecutor relationship and, in 

turn, impact on variations in the relationship en the 

"consequences" listed would be a major study in itself. To 

repeat such analysis for each of the components of the 

relationship would far exceed the resources of this project. The 
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general schema of Figure 1.1 is intended as a heuristic device 

and guidepost for the kinds of issues that need to be explored. 

One of the immediate uses of this.figure is to make clear the 

potential trade-offs that are involved in alternative 

ar~angements of the police-prosecutor relationship. That is, in 

examini.ng the 1I0utcome" vcuiables (the right hand column) it 

should be noted that there is a potential conflict among them. 

That is, while they are all de:~sirable outcomes they are 

potentially in conflict with each other. As Packer (1968) has so 

clearly shown speed and efficiency are antagonistic to some 

aspects of legality and procedrual justice. Similarly, Schur 

(1968) has shown the antagonism between sUbstantive and 

procedural justiceo 

It was not possible within the scope of this project to 

obtain "hard" quantitative measures of each of the variables in 

Figure 1.1. However it was possible to make judgments about the 

relative value of particular police-prosecutor arrangements with 

respect to the causes and consequences of those arrangements. It 

was also possible to discuss the trade-offs between the outcome 

variables in these alternative arrangements. Several parts of 

the analysis are cast not in terms of the "best" arrangement 

among police and prosecutor agencies but rather in terms of their 

relative advantages and disadvantages with respect to these 

outcome variable. 

C. Congeptualizing the Problem 

The police-prosecutor relationship cannot be understood in a 

conceptual vacuum nor can the m.erits of It t' a erna ~ve arrangements 
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of thab relationship be appreciated without comparison t.O some 

standard. This study has found it useful to to employ the 

conceptual frameworks of the theory of large scale social ~ 

organizations as well as communications theory. It also hast 

developed a model of the main trade-offs involved in alternative 

methods of organizing the criminal justice system. 

Police and prosecutor agencies are analyzed as soci~l 

organizations which share the characteristics of all 

bureaucracies. Each is a collectivity with relatively 

identifiable bounda.ries, a system of rules, authority ranks, a 

communication system; and each exists on a relatively continuous 

basis in an environment and engages in activities some part of 

which are related to achieving some goal or set of goals (Hall, 

1972:9). Particularly relevant to the present study is th~ 

literature on interorganizational relations (Evan, 1976). Police 

and prosecutor agencies ar~ seen as part of a network of 

organizations that constitute an "industry" that consists of 

interdependent organizations arranged in a serially interlinked 

fashion such that the output of one organization becomes the 

input to the next. The interorganizational perspective does not 

alter the basic topics of interest in the analysis. But it does 

highlight certain issues such a,s problems that occur at the 

boundaries of each organization; the poeential for conflicting 

goals; and the special difficulty of coordinating efforts when 

the~e is no central authority over the component -parts of the 

network. 

Organizational theorists (Thompson, 1967~ Hall, 1972) have 
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found that one variable of considerable importance in 

understanding the actions of complex organizations is the core 

technology employed by the organization. That consists of the 

set of activities and related knowledge and skills used by the 

organization to achieve its endso A basic distinction in the 

types of core technologies that exist is between "people 

processing n technologies (such as used by hospitals and schools) 

and ·object processing" technolog1e~ (such as oil refineries). 

In the course of examining the police-prosecutor relationship for 

the underlying core technology involved we arrived at what we 

regard as one of the major wfindings" of the study. The criminal 

justice process must be understood as a communication system in 

which the core technology is the collection, storage, trans

mittal, and analysis of information for the purpose of making 

decisions. The criminal justice industry as a whole employs both 

people p~ocessing and object processing technologies. But the 

investigative, adjudicative, and sentencing processes are best 

understood as object processing technologies wherein the object 

is information. More specifically, while some part of the work 

of police involves people processing virtually none of the work 

of prosecutors does. Moreover, the basic linkage betwE~en the 

activities of police and prosecutors is that of information 

processing and decision making. In general, the form of the 

relationship between police and prosecutors is that the police 

al~e responsible for compiling information and prosecutors are 

responsible for deciding how to dispose of cases based on that 

information g 
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Certainly this is not the first study to conceive of the 

criminal justice process as an information processing and 

decision making system (see, e.g. Daudistel, Sanders and 

Luckenbill, 1979~ Gottfredson and Gottfredson, 1980; and Skolnick 

and Woodworth, 1967); nor is it the first to refer to the justice 

process as a ·communication system" (Blumberg r 1967:39). But a 

systematic application of the concepts of communications theory' 

to the criminal justice process has fiot been done and existing 

conceptualizations are inadequate. 

One sometimes hears the information processing activities of 

police and prosecutors described in terms of an analogy of a case 

folder being originated by the police and passed on to the 

prosecutor like a baton in a relay race (Graham and Letwin, 

1971). This image does help make two important points: (1) it 

is the case folder not the defendant that i$ being processed from 

arrest to final disposition; and (2) the backbone of the core 

technology of the criminal justice system 1s a documentary, 

paper-records system. But, the analogy does not adequately 

convey the complexity involved. It does not show that as the 

folder moves forward additional reports are added, or that the 

prosecutor can be an information gatherer not just a receiver of 

the baton; nor is it conceptually rich enough to account for why 

,_"lformation does not get passed on. 

In contrast, communication theory can more fully account for 

these pro~lems. This theory was or~iginally developed in the II 

field of electronic telecommunications, but, social scientists 

have found it useful for understanding communication between 
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human beings and social organizations whether or not electronic 

telecommunications hardware is involved (see, e.g., Katz and 

Kahn, 1966; and Cherry, 1961). When systematically applied to 

the criminal justice pr~cess and specifically to the 

police-prosecutor relationship communications theory organizes 

into a coherent whole and makes sense of many seemingly 

disparate, unrelated and even trivial incidents. It focuses 

attention on a fundamental process and leaves open the matter of 

which agencies of justice operate that pr,ocess and how it i.s 

arranged. Unlike the traditional criminal justice literature it 

focuses on the wlderlying unity of purpose rather than the 

bewildering fragmentation at the surface. This i~ particularly 

valuable for cross-jurisdictional research because it provides a 

basis for assessing the relevance of the wide variation in the 

social organization of justice. 

In assessing the relative benefits of the alternative 

arrangements of the police-prosecutor relationship it is helpful 

to have some model of what a ~goodR arrangement might be. A 

working model can be constructed by deriving criteria from three 

major constraints on the administration of justice in America. 

Given the democratic ideals of the country the model arrangement 

must provide for accountability of the system to the public; 

given the jurisprudential ideals the model must assure that the 

process be just, fair, according to law. And, given the 

organizati~nal imperatives the model must assure the efficient 

and effective administration of justice,. Based on these 

conSiderations and the view of the criminal justice process as a 
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communication process, a model arrangement of the police

prosecutor relationship (and, more generally, of the criminal 

ju~tice process) would be one. which gets the best (most complete 

and reliable) information to the relevant decision maker by the 

quickest, lest expensive, most reliable, lawful route under 

conditions which allow for accountability and provide for 

continual feedback for self-correction and ~valuation. 

Using this model alternative arrangements of the police and 
• 

prosecutor relationship will be ranked in order of general 

desirability.. However, this analysis must be regarded as a first 

- effort perhaps more useful as a heuristic device than as a 

definitive ranking of the relative benefits of the systems 

described. 

D. Methodology 

Because of the, exploratory, formulative nature of this study 

as well as the imposed requirement that a large number of 

jurisdictions be visited, the primary source of information for 

this study ar.e the semi-structured iTi.terviews with 205 law 

enforcement officers and 85 prosecutors in 16 purposefully 

selected jurisdictions. The jurisdictions were selected so as to 

achieve substantive rather than numerical representativeness. 

That is, the principle of selection was not to find the -typical" 

jurisdiction but rather to maximize relevant differences among 

jurisdictions so that many different arrangements of arid problems 

in the police-prosecutor relationship could be observed. This 

was done by first ;identifying from the literature 'and 'from early 

discussions with police and prosecutors factors which appeared to 
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significantly shape the police-prosecutor relationshipo Then a 

file was established on 128 jurisdictions indicating the presence 

of the above factors. This file was based on information from 

several sources including the computerized files of the Law 

Enforcement Assistance Administration, a nationally distributed 

call for information, requests at three profeSSional gatherings 

of police and prosecutors, and a grapevine technique using our 

consultants. Jurisdictions were then chosen from this file. 

Within each jurisdiction both police and prosecutors were 

interviewed; and within each type of agency people from several 

different levels of the organization were interviewed including 

the executive, middle command and line levels. Furthermore, 

within each jurisdiction two law enforcement agencies were 

visited. One was always the largest agency in the jurisdiction. 

The other was either a medium or small size agency. Also, a 

total of 8 defense attorneys were interviewed. In addition, 

there were five other sources of data used. 

(1) A 16-item telephone interview was conducted with the 

felony prosecutor's office and the major law enforcement agency 

in a stratified random sample of 10% of jurisdictions with 

populations of over 100,000. This survey was designed to 

determine how representative certain views and practices relevant 

to the police-prosecutor relationship are. The respondents to 

the telephone survey were usually senior level representatives of 

their agencies. 

(2) Three panel discussions of the problems in 

police-prosecutor relationships were held between project st~ff 
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and groups of police and prosecutors. The first was with Q group 

of more than 40 command-level police officers attending a 

briefing conference in connection with the Integrated Criminal 

Apprehension Program. The second was with a grou~ of 28 chiefs 

of police from major metropolitan departments attending the 

National Executive Institute of the FBI Training Academy. The 

third was with a group of a dozen supervisory-level prosecutors 

who attended the special session on police-prosecutor relations 

conducted by the project at the Mid-Winter meeting of the 

National Qistrict Attorneys Association. Each of these 

discussJ;:~ns was open-ended and attempted to get the participants 

to identify poth the niain problems in the relationship and the 

causes of those problems. In addition to the discussions, 

self-completing questionnaires were distributed at each of these 

three meetings and respondents.were asked to identify the major 

problems as they saw them. 

(3) Secondary analyses of structured interview data as well 

as case information data on about 3,000 robbery and burglary 

cases:E~om six jurisdictions obtained in a previous study of plea 

bargaining were done. 

(4) An 18-item semi-structured interview was conducted with 

a nonprobability sample of 15 defendants serving less than five 

year sentences in a county house of corrections. 

(5) A decision simulation was aw.n1nistered to an 

adventi tious sample of 62 police officers. Thei,r decisions 

regarding how a hypothetical armed robbery case should, be 

disposed·of and on the basis of wh~t information were compared 
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with a sample of 138 prosecutors (whose responses had been 

obtained in.a previous study of plea bargaining [McDonald, ~ 

~, 1979]). This substudy had two purposes. One was to test 

the hypothesis that police may not realize how much information 

prosecutors feel they need to make decisions. The other was to 

determine whether police and prosecutors would in fact differ 

• over disposition decisions if they were dealing with exactly the 

same case. 

The police officers who participated in this decision 

simulation were obtained primarily from officers attending the 

.1979 Annual Meeting of the International Association of Chiefs of 

Police, Dallas, Texas, together with some officers from the 

Washington metropolitan area. Fifty-five percent of the sample 

were police administrators; 35% were investigators; and only 3% 

were patrol officers. The prosecutors' responses used in the 

comparison came from two sources. Fifty-three percent of the 

prosecutors were recruited from six jurisdictions (Norfolk, 

Virginia; Seattle, Wshington; Tucson, Arizona; New Orleans, 

Louisiana; Delaware County, Pennsylvania; and El Paso, Texas). 

The balance came from other jurisdictions around the country 

(e.g., Dade County, Florida; Multnomah CountYr Oregon) as well as 

from prosecutors attending annual meetings of professional 

associations. 

These samples cannot be taken to be representative of any 

known population of police or prosecutors. Th 
e sample of police 

is weighted heavily by more senior police officers and ones who 

have the kind of career commitment th t . a ~nvolves attending the 
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annual meeting of the International AssQciation of Chiefs of 

Police. It is not clear what significance either of these two 

factors have for interpreting the data. With regard to the 

sample of prosecutors it, too, cannot be regarded as 

representative of any known population of prosecutors. however, 

it is not as heavily weighted with senior or upper-level command 

prosecutors as is the police sample. 

E. Literature Reyiew 

Traditionally, little atterition has been directed toward 
analyzing relationships between criminal justice agencies 
(Morris-Doran, 1980:225) . 

Unfortunately, the relationships between the principal 
organizations in criminal justice rarely have been studied. 
In particular, the relationship between the police and 
prosecutor seldom has been scrutinized, although the nature 
of this working relationship is a crucial consideration 
(McIntyre, 1975:202) 

There is no better indication of, the extent to which the 

present study had to be an explortory!formulative one than the 

fact that there exists little literature on this topic. With a 

few notable exceptions there is almost no works having as their 

primary focus the relationship between the police and 

prosecutors. What is more, the subject is either not dealt with 

at all or only cursorily in works where one might expect to find 

it treated in some depth '(see, e. g", Adams, 1973; Banton, 1964; 

Folley, 1976; Fosdick, '1969; Leonard, 1951; Munro, 1974; Rossurn, 

1978; Ruchelman, 1973; Schultz, 1964; Skoler, 1977; Smith, 1940; 

weston and Wells, 1972; Wilson, 1963; Wright and Marlow, 1970). 

The general lack of literature on the relationshi.p between 

the police and other agencies of justice (especially the 
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prosecutor) is all the more striking when contrasted with the 

extensive literature on the relationship between the police and 

the general community (see e.g., Radelet, 1973; and Schrag, 1971) 

The literature that does exist is of three kinds: a few studies 

directly on point (e9g., McIntyre, 1975; MorriS-Doran, 1980; 

Littrell, 1979; Stanko, 1977; and Daudistel, 1976); a larger 

number of studies that deal with the topic in some limited way 

(e.g., Reiss, 1967; LaFave, 1965; Clarke, 1966; and Jacoby, 

1980a); and ~ vast number of works dealing with numerous issues 

that have some bearing on the police-prosecutor relationship 

(e.ge, Alschuler, 1968; Miller, 1969; and Vera Institute of 

Justice, 1977)9 Our review at this point will briefly summarize 

the more relevant literature. A more detailed discussion of 

these works is given later in connection with specific issues. 

The literature relating to the police-prosecutor 

relationship shows that while there is some consistency among 

writers there is also substantial inconSistency. The police and 

prosecutors have been described as sharing common goals 

(Neubauer, 1979; Manning, 1971); and, given these common goals, 

it has been proposed that problems between these two agencies can 

largely be resolved by increasing communication between them 

(Milner, 1971; McIntyre, 1975; Police Chief Executive Committee 

of IACP, 1976). Yet the police and prosecutors have also been 

described as having c~nflicting goals (Feeley and Lazerson, 1980; 

Stanko, 1979) and conflicting perspectives (Milner, 1971; 

Neubauer, 1979; Skolnick, 1966; Rossum, 1978; Coleman, 1972; 

LaFave, 1965); and given these confliPts, it has been argued that 
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increased communication between the police and prosecutors may 
. 

result in increased tension and conflict between them (Neubauer, 

1979). 

It has been noted that the police and prosecutors share the 

same frustrations when a case is acquitted or dismissed and their 

rela'i:ionship is harmonious in many resJ?ects (Coleman, 1972, 

McIntyre, 1975). However, it has also been noted that by 

dividing responsibilities for law enforcement between the police 

and prosecutors conflict between them is developed and nurtured 

(Rossum, 2978; Reiss & Bordua, 1967; McIntyre, 1975; Cawley, ~ 

~, 1978). It has been reported that law enforcement standards 

employed by the police conflict with those of prosecutors in such 

matters as not prosecuting persons '~ho are either not convictable 

or whose conviction would not be in the best interest of the 

community (Miller, 1969). It has been reported that social 

structural factors and personal factors influence the amount of 

conflict and cooperation between the police and prosecutors 

(Jacoby, 1980; Reiss and Bordua, 1967; and Coleman, 1972). 

Moreover, it has been found that the nature of the criminal 

event, for instance, whether it is rape (Brodyaga, ~~, 1975; 

Battelle Memorial Institute, 1977), or gambling (National 

Commission on the Review of the National Policy Toward Gmbling, 

1976; and Fowler, ~~, 1977), affects the quality of the 

police-prosecutor relationship and the amount of conflict within 

it. 
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Chapter 2 

PROBLEMS IN THE POLICE-PROSECUTOR RELATIONSHIP 

AD A Panoply Of Issues 

A catalogue of the problems in the police-prosecutor 

relationship would be lengthy. In addition to what was already 

mentioned in Chapter 1, several other problems (or issues that 

can give rise to problems) have been reported. Conflict in 

interpersonal relationships between police and prosecutors at the 

operational letrel, especially in the course of the charging 

process but also when serving on jOint police-prosecutor 

investigative teams, has been reported by several authors 

(Stanko, 1977 and 1.980; Neubauer, 1976; Mitner, 1971; Rossum, 

1978; and Blakey, ~ ~, 1978)e This conflict is strong enough 

to occasionally erupt into shouting matches, fistfights, and 

tire slashings. Researchers have suggested that police and 

prosecutors have different operational goals (Feeley and 

Lazerson, 1980; Reiss and Bordua, 1967; Milner, 1971; Skolnick, 

1966; Coleman, 1972; and LaFave, 1965); and some have implied 

that those differences cause frustration which in turn accounts 

in part for the interpersonal conflict (Stanko, 1980; and 

Neubauer, 1974b). Other differences between police and 

prosecutors have been identified as factors which do or may make 

the partnership between th,em uneasy, conflicted and inefficient 

are: differences in social and educational backgrounds 

(Skolnick, 1966; Neubauer, 1974b; MCIntyre, 1975); differences in 

personal values (Clark, 1966); differences in their definitions 
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of what each other's role in the justice system is and how the 

two agencies should relate to each other (McIntyre, 1975); 

differences in the appreciation of the legitimacy and necessity 

of the rule of law (Milner, 1971; Neubauer, 1974b); and 

incompatibilities at the organizational level of specific 

policies (Jacoby, 1980a; Fowler, ~~, 1977; and National 

Advisory Committee on Criminal Justice Standards and Goals, 

1976). Several studies have reported police dissatisfaction with 

prosecutors over the latter's disposition practices and policies, 

in particular their decisions not to charge cases and their 

practice of plea bargaining (Arcuri, 1973 and 1977; McIntyre, 

1975; Neubauer, 1974a and 1974b; Stanko, 1977 and 1980). 

Two studies worth reporting in detail are particularly 

valuable for their insights into the extent to which problern§ 

bearing on the police-prosecutor relationship are perceived to 

exist by the police and what the cause of the problems are. 3 The 

Police Executive Committee of the International Association of 

Chiefs of Police (National Advisory Commission on Standards and 

Goals, 1976) found in a survey of 1600 police chief executives 

that "prosecutor's offices" ranked tenth in a list of twenty 

things which were identified as the most serious problems 

confronting police chief executives (see Figure 2.1) At the top 

of the list were "processing of adults by courts" and "processing 

of juveniles by courts." These latter, two categories probably 

3 No comparable studies from the prosector's perspective 
exist (but see our findings infra). 
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SEVERITV OF FtR09LEMS CO~\lF'RONTING 
POLICE CHIEF EXECUTIVES 

Problem. ata routino, hOt SOriOUI, Bnd hovo I Sorious problems exist: howover, I, Conditions oxlst that po,e (uctrllmoly larlou. 
been sufflcientlv controlled, I prosont manooement methods should problems to onforcomont aooncio" 

o 1 2 3 
I 

sufficiently minimize their adverse I 
effects, , 

I 4 I 5 6' I 
I , I I 

7 o 9 10 

5,9 t 
I 

PROCESSING OF ADULTS BY coUnTS 
PROCESSING OF JUVENILES BY COURTS 

I CRIME 

I ADMINISTRATION OF PIWBATION 

CORRECTIONS ,fjYSTEMS 
I 

AGENCY BUDGET 
I 

RECR,UITMENT OF QUALIFIED MINORITY PERSONNEl- , 

RECRUITMENT OF QUALIFIED PERSONNEL 
I 

RETENTION OF QUALIFIED PERSONNEL 
I 

PROSECUTORS' OFFICES 
I 

3.4 OBTAINIIVG PUBLIC SUPPORT 

~.4 EXCESSIVE INVhL VEMENT OF APPOINTED OR 
I . ELECTED OFFICIALS IN POLICE AGENCY MANAGEMENT 
I COVERAGE BY THf NEWS MEDIA 

I EMPLOYEE LABOR O,RGANIZA TlONS 

, I ADMINISTRA. TlON. OF IfTERNAL DISCIPLINE 

I SPECIAL INTEREST GRO~PS 

I COMMUNITY INDIFFERENCE TO CORRUPTION 

I CIVIL SERVICE SYSTEMS :. 

I CORRUPTION INSIDE LOCAL POILITICAL SYSTEMS 

CORRUPTION INSIDE POLICE AGENCIES 
I I . 

Polico chiof executives were askod to rate the severity of problems confronting them on a scalo of zero to 10. 
Problems associatod with the criminal justico system and crime received the highest percontagos of positlvo 
rosponses. 

Source: National Advisory Committee on criminal Justice 
Standards and Goals, Police Chief Executive, p. 96. 
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represent indirect concern about prosecutors because 

responsibility for "the processing of cases" is largely the 

prosecutor's. However, as Reiss (1967) found, the police tend to 

hold the judges more responsible than prosecutors for things the 

police dislike about the system of justice. 

Reiss' (1967:101) survey of 204 police officers in three 

cities regarding their assessments of law enforcement problems 

provides greater detail about the police perceptions of judges, 

laws and prosecutors. The majority of the police perceived the 

criminal court, municipal court and juvenile court judges as too 

lenient in their sentencing or exercising inadequate judgment. 

Virtually none of the police (7%) felt there were laws which were 

too harsh but half (48%) of them regarded certain laws as too 

lenient. 

About one half (55%) of the police perceived prosecutors as 

doing a very good or pretty good job and two-thirds feel that the 

prosecutor usually handles cases as he should (see Table 2.1). 

(However, there are substantial differences among the three 

cities and by race in these perceptions.) Particularly 

interesting are the positive and negative police perceptions of 

the reasons for prosecutorial actions. The negative evaluations 

stress the prosecutor's lack of experience which is related to 

the high job turnover rate among prosecutors, charge reduction, 

and insufficient time in preparing cases. The positive 

evaluations stress that the prosecutors are doing the "best they 

can" with their limited experience and ,that they were cooperative 

with the police. Further inquires found that the police were 
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Table. 2.1 

Per Cent Distribution of How police Officers Perceive th£ 
Job Being Done by Public Prosecutor's Office forThre~ 
Cities and by Race of Officer. 

City Race of 

Public Prosecutor's Behavior All Officer 
Officers 

Boston Chicago D.C. white Negro 
.. ~ 

Kind of job public prosecutor' 
is doing: 

Very good 21 32 38 11 23 14 
Pretty good 34 54 32 24 34 31 
Fair 30 4 12 49 29 36 
Not good 7 -- 3 13 7 8 
Can't say 8 10 15 3 7 11 

Reasons for doing kind of job 
(done) : 

Negative evaluations: 36 2 12 57 35 42 
Men are too inexperienced/ .... 

leave too quickly (17 ) (--) (12) (25) (17) (17) 
Reduce charges for 

convictions (11) (2) (--) (20) (12) C8} 
Nolle prosse too easily (4) (--) (--) (8) (4 ) (6) 
Ot.h~r negative evaluation (4) (6) (--) (4) (2 ) (II) 

Positive evaluations: 52 74 74 34 54 44 
Cooperative with police (9 ) (12) (2l) (4) (9) (11) 
Capable/do bAst they can (43) (62) .(53) (30 ) (,45 ) (31) 

Can't say . 12 24 15 9 11 14 
Does public prosecutor usually 

handle the cases you present 
in the way that he should? 
Yes 66 80 76 55 69 56 

Reasons for handling them as 
he does: 

Negative evaluations: 22 2 12 35 21 32 Reduces charges to get 
convictions (8) (--) (--) (16) (9) 

Gives them too little 
(6) 

attention (6) (2) (6) (9) 
'All right after he reduces (6) (6) 

charge 
Does best he can ~iven 

(3) (--) (--) (4) (3) (3) 

lenie~cy of courts (2) (--) (--) (3) (2) (6) Other .negative evaluation (3) (--) 
Positive evaluations: 

(6) (3) (1) (II) 

Cooperative with 'police 
53 68 67 40 55 41 

Best they can with 
(30) (40) (32) 

(22) J (32) (19) 

experience they have (23) (28) (35) (lB) (23) (22) Can't aay 25 30 21 25 24 27 

-24A-

I 

. 

-,----~---..,....-.,""",..."....,.., .,...., .•. ~...,...,..--...,.......----. .......... --------------~ ... -:-:-., .=-..,. -=.~ ===~~ .... ,~ 

._ .... _--.--. ----_. 
Table' 2.1 (continued) 

-. -. 

Per Cent Distribution of How Police Officers Perceive'the 
Job Being Done by Public Prosecutor's Office for Three 
Cities and by Race of Officer. (Continued) 

City 
Race of 

All Officer 
Public Prosecutor's Behavior 

. 
Officers 

Boston Chicago D.C. White Negro 

Do you think the public pr 9-
secutor generally is more 
interested in winning a 

. 
.-*" . 

case in court or more 
interested in justice? 

"linning a case 33 18 50 36 33 33 

Both 3 8 3 1 4 --
Justice 44 52 35 41 -41 58 

Hard to say 20 22 12 3 22 9 

,~y do you feel that way 
. 

(about what he does)? . 
He wants to use it to get 

8 24 7 10 11 
ahead/for prestige 10 

He wants to win 10 4 15 10 11 3 

Not personally involved/just 
14 22 15 11 15 5 

a job 
He takes an oath of justice 8 ' 10 3 7 9 8 

Careful about evidence 7 8 6 9 6 14 

All other ~1 6 6 15 9 19 

Can't really say 40 42 32 42' 40 39 

Can relationship between 
police and prosecutor 
be improve4? 

Yes 39 12 44 49 '39 39 

In what ways (can it be 
improved)? 
Not change prosecutors on 4 6 

cases 4 2 -- 4 

Should investigate more 6 -- 9 8 6 6 

Should not reduce charges 4 1 8 
as often 3 -- --

Should know more about . 
police work or work closer 

21 8 20 28 22 14 
with police 

Police should be trained '1 
better in law * 2 3 -- --. 

6 5 6 
All other 5 2 9 

Hard to say 61 86 59 51 61 61 

.0.5 per cent or less .. ____ ,_ 
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-. 
split in their views as to whether he is motivated by the noble 

purpose of doing justice (44%) or the less laudable goal of just 

winning the case (33%). A substantial proportion (39%) felt that 

the police-prosecutor relationship could be improved; but the 

majority (61%) could not say how. The one suggestion made with 

any frequency (21%) was that prosecutors should get to know more 

about police work or work closer with police. 

B. Perceptions of Police and Prosecutors 

We sought insights into the police-prosecutor relationship 

by asking both police and prosecutors two questions. First each 

group was asked what the trou.ble with the other was as far as 

they (the first group) were concerned. Then each group was asked 

to estimate what the other group would say about them {the first 

group) 0 4 

10 Police Complaints About Prosecutors 

a. Lenient/Inappropriate Dispositons 

The main complaint police have against prosecutors has to do 

with dissatisfaction with one or another aspect of the pattern of 

case dispositions (see Table 2.2). The specific nature of the 

complaint varies. Sometimes it focuses on the charging decision; 

sometimes on plea bargaining or dismissaL Sometimes it is that 

the rates of these adverse decisions are too high; sometimes that 

4 The questions were open-ended and more than one answer 
was acceptedo These responses are presented in a way 
which tries to quantify them in order to indicate the 
frequency of the main themes but also keep the responses 
as close to the original as possible in order to convey 
the differences in issuance and implication. 
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Table ~.2 
POLICE RESPONSES TO THE QUESTION, liAS FAR AS THE POLICE ARE CONCERNED, 

THE TROUBLE WITH PROSECUTORS IS:II 

Trouble Cited 

l'Incompetent II (inexperienced) prosecutors 
Do not understand police problems/realities of police work/aske for 

impossible/lacks I'street experience II 
Lack of career commitment (just using office as stepping atone, hence, 

less dedication 
Lack of preparation for trial 
Too large a caseload 
Too political 
Disposition policies & practices: 
(a) too concerend about good conviction record; demands IIpet'fectll case; 

overly cautious 
(b) plea bargaining 

(i.) "plea bargaining, II unspecified 
(ii.) rate of plea bargains too high 

(iii.) reasons for or factors considered or not considered in 
plea bargaining not appropriate, laziness, over concern for case 
processing, underconcern for justice 

(iv.) unwilling to I'take a chance" at trial with selected cases which 
should go tro trial 

(c) charging: 
(i.) rate of rejection too high 

(ii.) charging standards are too high 
(iii.) rate of early diversion too high or in inappropriate cases 
(iv.) selected crimea not prosecuted, e.g., assault on police 

officer, gambling, drugs, prostitution 
(v.) there is a gap between police and prosecutors' 

standard for charging 

Number of 
Respondents 
Citing 
This 
Trouble 

37 

20 

9 
29 
12 
20 

28 

2 
12 

16 

2 

2 
5 
4 

9 

2 

\ 
I ,.1.. 

lJ 

Percent 
of all 
Respondents* 
[N &:I 186] 

:.. 

19.8 

10.7 

4.8 
15.5 
6.4 

10.7 

" 

15.0 

1.0 
6.4 

8.6 .-

1.0 \ 

1.0 
1.0 
2.1 

4.8 

1.0 
r , 

It 



'1 '~ 
I 
i 
I 

J 
I 
I 

1 
'1 
I 

./ 

'1 
j 

i 
i 
I 

I 
1 

1 
I 

I 
I 
'. 
J 

I 

I I 

J 
~ 
U1 

i b:1 

1 
I 

1 , 
~ , 
I 
/ 
1 

i 
I 

, . 

~.f ~'tl X 

c~.:-. ~P" ,,~~ 

, 

I' I 

-----~~~---- - -~~ 

Trouble Cited 

(d) unwilling to "take a shot" (to charge or go to trial rather than 
reject or plea negotiate) in selected weak cases with important 
police and/or public interest at stake 

8. Communication: 
(a) communication problems, unspecified 
(b) do not seek/allow police input into case disposition 

decisions 
(c) do not communicate case information needs in general/or, 

do not confer with police in preparing individual cases for 
trial/or office policies 

(d) do not (refuse to) feed back, unspecified 
(e) do not (refuse to) feed back case outcomes 
(f) do not (refuse to) feed back reasons for case outcomes 
(g) do not give advice on law/participate in police training 
(h) do not accept police criticism, advice, help in court 

9. Management policies and practices of prosecutor: 
(a) "bad management," unspecified or miscellaneous 
(b) "too slow," various practices (arrest to trial; 

issuing warrants) . 
(c) too many prosecutors handle a case 
(d) assistant prosecutors are inconsistent/arbitrary/ 

fickle 
(e) case scheduling: too many cases for review; or calls more 

police witnesses than needed; or does not know which cases 
will go to trial; failure to notify when cases canelled 

( f) 
- (g) 
(h) 
(i) 

at court 
are unavailable/inaccessible 
personnel turnover rate too high 
allows defense attorneys "to run the system" 
accountability in the prosecutorls office; police need 
to know who is in charge of case; need specific prosecutor 
contact person 

10. Attitudes 
(a) "arrogant p" I'elitist, I, "superior" attitude toward police; 

has I'ego" problem 
(b) do not rel~te well to or no real feeling for victims/ 

witnesses I 

9' I) 

.. 

() Q 

o 

Number of 
Respondents 
Citing 
This 
Trouble 

3 

18 

17 

9 
8 
4 
8 
4 
4 

1 

3 
4 

3 

6 
7 
9 
1 

3 

8 

6 

Percent 
of all 
Respondents'k 

[N .. 186) 

1.6 

9.6 

9.1 

4.8 
4.3 
2.1 
4.3 
2.1 
2.1 

0.5 

1.6 
2.1 

1.6 

302 
3.1 
4.8 
0.5 

1.6 

4.3 

3.2 
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Trouble Cited 

(c) obstructionist, "can't do" vs. "can dO DI
; too due process 

oriented; not aggressive enough; not interested in 
prosecuting 

(d) not interested enough in assuring appropriate/sev~~e sentence; 
too lenient 

(e) not supportive of police/anti-police/do not trust 
police/donlt back you up 

(f) disregard for police and/or lay witneses' time, vacation, 
cost, and convenience 

(g) prosecutors feel they can do anything; can ignore policy manuals 
11. Miscellaneous 

(a) prosecutors have no conception of their role in the system; or 
do not see themselves in partnership with police 

(b) existence of a special unit or emphasis in prosecutor's 
office to investigate police brutality 

(c) lazy 
(d) prosecution wants police to do prosecutor's work 
(e) police take the heat for decisions/mistakes made by 

prosecutors 
(f) prosecutors in investigation teams sometimes overstep their 

role, become investigators 
(g) lack of adequate review of police reports 

* Percentage do not total to 100% because some respondents 
cited more than one answer. 

Number of 
Respondents 
Citing 
This 
Trouble 

12 

8 

8 

10 
2 

4 

3 
4 
3 

2 

2 
2 

Percent 
of all 
Respondents* 
[N CI 186] 

6.4 

4.3 

4.3 

5.3 
1.0 

2.1 

1.6 
2.1 
1.6 

1.0 

1.0 
1.0 
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1 
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the reasons for the deciSions are wrong or anappropriate. In 

~eneral~ ~ main police complaint about prosecutQra ia 1hat ~ 

~ ,t.Q.Q "conyiction-oriented" by which the police mean that 

prosecutors are only willing to take very strong, winnable cases 

to trial and are too ready to plea bargain, dismiss or reject the 

rest. This complaint is often couched in terms of the leniency 

which it produces. However as will be shown in Chapter 3, the 

police demand for greater severity in dispositions cannot be 

taken at face value. When directed at prosecutorial decision 

making it masks an underlying desire for higher status and 

professional recognition for the police among the courthouse 

decision-makers. 

Directly related to the complaint about being conviction

oriented is a series of other criticisms police have about 

prosecutors which in the minds account for this pattern of overly 

lenient or inappropriate case dispositions. They feel that 

prosecutors are just using their office as a stepping stone on a 

legal career and therefore lack an appropriate level of 

dedication to law enforcement; that prosecutors are too 

."poli tical" which means that they are overly concerned with their 

personal and organizational "track records;" that they are afraid 

of offending members of the local power structure; that 

prosecutors are too inexperienced and lack the competence to 

obtain appropriate dispositions either at trial or through 

negotiations; that prosecutors are either too lazy or too corrupt 

or too overworked and therefore do not prepare for trial; and 

that prosecutors have an obstructionist, can't-do attitude and 
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use the law to find ways to prevent successful prosecutions 

rather than to achieve them. 

b. .Failures in Communication 

A second major police complaint about prosecutors is about 

poor "communication" between the two organizations.!1 Frequently 

this complaint focuses on four specific failures. / One is that 

the police are not consulted before prosecutors~ake disposition 

decisions (especially pleaobargaining decisi01J:S). Another is 

that prosecutors do not feed back informatio/Il to the police 
. 

regarding case disposition decisions and the reasons for them. 

The third refers to the inaccessibility of prosecutors to the 

police, the fact that police cannot reach prosecutors when they 

need theme In part this refers to the fact that so many cases are 

scheduled police do not get a chance to talk to the prosecutor 

about their individual cases. It also refers to the difference 

between the Monday-through-Friday, nine-to-five work schedule of 

prosecutors in contrast to the 24-hour a day, 7-days-a-week 

schedule of the police. For the police officer working the 

evening, midnight, or weekend shifts the prosecutor's office is 

closed. Thus, if he needs to discuss something with a prosecutor 

he cannot. He either has ~~ leave messages--which is a burden 

and unreliable--or wait until he is back on the dayshift--by 

which time the case may have already been disposed of, the 

question forgotten, or the damage done. 

In its more specific form this complaint about accessibility 

is a request for: (1) prosecutors to come to the crime scenes in 

important cases; (2) accessibility to the command-level 
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prosecutors for the purpose of appealing or criticizing the 

decisions or practices of line-level prosecutors; (3) the 

establishment of one contact person in the prosecuto~Js office 

whom the police can always call whenaver they need. something from 

the prosecutor's office and are not sure who to call to get it; 

and (4) related to but not synonymous with this last point, 

clarification as to which prosecutor is in charge of a case at 

various stages, especially at trial. When numerous prosecutors 

handle a case the police do not know either whom they should hold 

accountable or to whom they themselves are accountable. This 

situation is at its worst in prosecutors' officers which use 

"horizontal" ("zone defense") as opposed to "vertical" 

organization with one person handling the case from beginning to 

end; and also in offices with trial teams where several 

prosecutors are jointly responsible for disposing of all cases 

assigned to a particular courtroom.5 

Another important variant of the failure-to-communicate 

complaint is that prosecutors' offices do not take an t' ac :tve 

enough role in conveying what they want the police to say or do 

in making arrests, charging cases or testifying at trial. 

Sometimes this refers to a general failure to notify the police 

about new policies o~ changes l.'n the 1 aw or particular procedures 

such as warrant writing. Frequently it refers to the handling of 

individual cases and the failure of prosecutors to go over cases 

5 Typically, 7ach of these trial teams has a chief 
prosecutor l.n charge but this does not meet the needs of 
the police for clear accountability and easy access. 
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with police officers before trial. This complaint dovetails with 

the more general complaint that prosecutors do ~ot prepare their 

cases for trial but rather try them woff the seat of their 

pants •. " When the case is calle:d they have not read it at all or 

only skimmed it. Instead of advising the police officer as to 

strategy or, asking for details not sufficiently covered in the 

police report, prosecutors ask the police to tell them what the 

whole case is about. 

This is particularly true in misdemeanor cases but happens 

in felony cases as well. The police resent it for several 

reasons. They figur~they went to the trouble of writing the 

report so the prosecutor should at least read it. They don't 

like the implication that the case was not worth preparing for~ 

and they get bitter when a clever defense attorney makes fools of 

them on the witness stand or tricks them into giving damaging 

testimony which a little advice from the prosecutor could have 

avoided. 

c. lnexperience/Incompetence 

Another freq'Jent category of police complalr",t about 

prosecutors refers to the wincompetence W and lack of experience 

of the latter. In part this complaint points to an underlying 

problem. Prosecutors' offices have high rates of staff turnover. 

Consequently, at anyone 'time, a substantial prl',)portion of the 

prosecutors are inexperienced. Police are espec::ially aware of 

this because prosecutors usually start their ca:reer in the lower 

courts where the police have their most frequeni~ conta'ct with 

them. The police often act as instructors for these new 
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prosecutors, teaching them not only the general procedures in 

the lower court but even when to make objections and what 

questions to ask witnesses at trial in felony courts. 

The significance of the high turnover rates is not limited 

to its obvious implicat.ions regarding the incompetence of 

prosecutors. It also inhibits the development of those informal 

social ties between police and prosecutors that permit the 

establishment of trust, goodwill and open communication. It 

either interferes with their establishment or cuts them short. 

Thus staff turnover represents a structural condition which 

perpetuates the ill will, mistrust and poor communication between 

police and prosecutorse 

Not all the prosecutorial incompetence complained about by 

the police is due to inexperience. They have also found that 

prosecutors' offices house some inept attorneys. They have seen 

these prosecutors as well as the inexperienced ones 

outmaneuvered, dominated, and intimidated by defense attorneys. 

They believe in the courthouse folk wisdom that older prosecutors 

must be incolmpetent otherwise' they would have long since left for 

greener pastures. 

d. DODBt Understand Police Problems and Realities 

Another common police complaint about prosecutors is that 

they do nlot understand or appreciate police work, problems and 

priorities. One variant of this theme is that prosecutors do not 

-know the street- and are therefore naive about the real world of 

crime, unsympathetic towards and distrustful of police 

explanations of why certain things ~ere or were not done in a 
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case, and less diligent and effective as prosecutors. Packed 

into this version of the .complaint are a thousand -if-the

prosecutor-only's." If he only: (1) knew how much other work 

police have to do besides chasing around for more information; 

(2) knew how difficult it is to go by the book, or to get people 

to cooperate, or to get information out of people who are 

unintelligent, uncooperative, unconscious, hysterical, foreign, 

or traumatized1 (3) if he only knew what it is like to be spat 

upon, kicked, shot at; (4). if he had only seen the sweet old man 

when he had been mugged, the innocent young girl when .she was 

ravished, the hysterical woman when she was burglarized1 (5) if 

he only knew how demoralizing it is to work hard on a case only 

to lose it on a technicalitY7 (6) if he only knew how impossible 

it is to ask your troops to go back out there and put out maximum 

effort after one of those demoralizing cases is lost~ (7) if he 

had gone above and beyond the call of duty, spent long hours 

lying on his stomach in a cold wet field for three days on a 

stake-out, then by God, he would think twice before casu~lly 

rejecting that case out of hand. He would do his damnest to get 

something out of it1 .and if he did have to reject or dismiss it, 

he would display an appropriate amount of appreciation for the 

level of police effort that went into it, sympathy for the loss 

of it, and displeasure with the outcome. If he had any 

frustration or displeasure to vent it would be at the legal .. 
structure f.or its restrictions and not at the poor cop who acted 

in good faith, gave a heroic effort, and tried to stay within the 

law as best he understood it with his limited training. 
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If prosecutors had a feel for the street, for instance, they 

would be less likely to assume that the cooperation of the public 

is easily forthcoming and that the failure to get names and 

addresses of witnesses is necessarily an indication of police 

incompetence or laziness o No doubt this happens frequently but 

just as frequently the realities of the street account for the 

police failure to get the information prosecutors want. Two 

humorous peephole glances at that reality were provided by a 

patrolman in response to our questions about whether the police 

fail to de as much as they could to get information from 

witnesses. Our questions were following up the Cannavale and 

Falcon (1976) study which suggested that this may be one of the 

reasons why prosecutors are forced to reject or nol pros a 

substantial number of cases. 

This patrolman first related an incident which illustrates 

the general context in which the police must e His department had 

created a citizen-of-the-month award in an effort to increase 

citizen cooperation. The award was to be given to the citizen 

who had been particularly helpful in some police matter during 

the preceding month. One month th d e awar was to go to a teenage 

boy who had given the police some information. Our patrolman had 

been assigned to transport the teenage boy and his family to 

city hall where the award was to be presented. The officer 

knocked at the boy's home and said to someone who answered that 

he was there to drive Johnny downtown. The voice behind the door 

immediately yelled, ftJohnny it's the cops. Run 1 II There was a 
slam at the back door and Johnny was never seen nor heard from 
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The officer's'second response to our question focused more 

narrowly on the interaction between police and potential 

witnesses on the street. He gave a hypothetical dialogue which 

he claims is typical of what the police in certain areas of the 

city (those areas with the higher crime rates) frequently have to 

cope with. 

Police: Say man, what's your name? 

Witness: What? 

Police: What's your name? 

Witness: what? 

Police: What's your name? 

Witness: Who, me?' 

Police: Yeah, you. What's your name? 

Wi tness: M.y name? 

Police: Yeah, your name? 

Witness: Tyrone. 

Police: What's your last name? 

witn~ss: What? 

Police: Your last name? 

Witness: Who, me? 

The lack of a feel for the street among prosecutors together 

with a narrow understanding of the role of the police fosters 

cynicism and tensions. Prosecutors conclude the police are not 

doing their job right. Police officers conclude that prosecutors 

make ·unreasonable demands. w Sometimes open hostilities erupt. 

In her study of police-prosecutor interactions at the initial 

-33-

-"~""",",.-'. ~- .. ,--~ ... -.----.... -~--.~~ .... -.,..- ... -- ----.~.- -----,,,',-- - _ ... -.. .,._ .... _- ......... ,-.... , --,,~ 

,0 

1 • 

'" 
\\1 

i 

I>, ;":;. 

1 , 



, 

.--~--,-.~-.. --.---------~=='-=-=-=~.,===~'=-~-~=~~~,.,-----.. ,-~.=.==-~~=======:~,~-------------------------------------------------------,\------------=========~ -_.. , ."'.~..-.. 

l ~ ...... -~ ... 

screening unit in a New York county, Stanko reports: 

"~ust before I completed my series of ob~ervations, I 
w~tnessed a scuffle between a police officer and [a 
pro~ecutorl. Both the [prosecutor] and the police 
off~?er were loudly arguing, which then escalated into 
push~ng and shoving. Although this incident did not 
result in a physical contest, the discussion ended with 
both parties squared offo" (1979:1)4 

~[T~ese police-prosecutor] confrontations illustrate 
~nc~dents of antagonistic exchange during the 
pro?essing of the system's data. For the police 
off~cer and tha [prosecutor], the encounter in the
[screening unit] is such that neither participant can 
know the real demands and limitations of the other's 
work. Thus, many incidents of conflict arise because 
each participant is unaccountable for and ignorant of 
~he.otherrs work, and, to some extent, even considers 
~t ~rrelevant to his or her own work$" (1979:19) 

e. Ambiguity of Role 

Apart from its reference to the lack of street experience 

the police complaints about prosecutors making unreasonable 

demands and not understand'ng pol'ce . . • • pr~or~ties also refer to a 
fundamental problem in the structure of the police-prosecutor 

relationship. The police tend to define their role in case 

proceSSing as ending with arrest. T k o wor on the case much 

beyond that point is regarded by the police as "doing the 

prosecutor1s work." But, prosecutors do not see it that way. 
,They believe it is the police responsibility to continue to 
investigate a case to make it as strong as Possible e The 
differences in the definition of the police role lead to 
misunderstandings. A prosecutor's legitimate request for follow-
up investigation may be seen as an 

unreasonable demand of someone 
too lazy to do his own work. 

The problem of ambiguous role 
definitions also arises ~n . 

• s~tuations where individual police 
/ 
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officers and prosecutors work together. Typically the complaint 

here is that the prosecuto,r goes too far and tries to assume the 

role of the police officer. 

f. Exigent Arrests 

One particularly troublesome problem is the matter of 

arrests that are not Wintended W for prosecution but rather arise 

out of the exigenCies of the street. These are situations where 

the primary objective of the police is either to restore order to 

a situation' or to maintain some other police objective (such as 

maintaining their integrity in situations where they whad n to 

make an arrest or woul,d have appeared corrupt or permissive, as 

for example, when they accidentally find drugs on citizens whom 

they had not intended to arrest). 

The trouble with prosecutors is t~t they seem not to know 

about these exigencies but they do nknow" that police are 

statistics-conscious, inClined to harass, and prone to 

overemphasize certain crimes such as drug and sex offenses. Thus 

when the police bring them these cases, prosecutors often do not 

treat them as exigent arrests but as evidence of police 

incompetence, harassment, statistics-mongering or ,reactionary 

social values. This failure to understand can easily erupt into 

the kind of bitter exchanges described by Stanko. The Wgarbage ft 

cases which the Stanko prosecutors were ridiculing the police for 

bringing in may have been bad cases from the prosecutor's 

perspective but some undoubtedly were necessary arrests from the 

police perspective. They had to be made in order to cope with 

the exigencies of the street. The problem is that many garbage 
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cases are not the product of street exigencies but are indeed the 

product of questionable police actions. Unfortunately, it is not 

easy for prosecutors to distinguish between them especially when 

the prosecutor lacks street knowledge. The situation is 'further 

compounded by the police, themselves. Having made these exigent 

arrests they then demand that the cases be prosecuted. They 

often do not recognize what Bittner (1967, 1970 and 1974) saw so 

clearly, namely, that the arrest is the solution. Or, if they 

do, they want the case prosecuted to protect them from civil 

suits for false arrest. 

One of the more significant consequences of the lack of 

street experience among prosecutors is something which neither 

prosecutors nor the police seem to appreciate. It was brought to 

our attention by a staff member of the Law Enforcement Assistance 

Administration who had been a police officer for several years 

and then became a prosecutor. His fellow prosecutors who lacked 

his experience were unable to serve as the kind of careful check 

on police behavior that he was. They might suspect that a police 

officer had made a bad search or provoked a citizen into a fight 

but they could never really tell. In contrast, he knew the 

tricks and could read between the lines of a police report. 

Within a year as chief of a prosecution's intake unit, he had 

warned several police officers to change their tactics and 

managed to get a few officers who refused to change dismissed. 

The other side of this cOin, however, is the danger that 

prosecutors with as much police experience as Our informant may 

serve as even less of a check on the police than prosecutors with 
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no street experience at ElII. Rather than making them better. 

watchdogs on the police, street experience could compromise their 

impartiality and ability to say "no" to police. Some prosecutors 

who had worked clo~ely with the police reported that this had 

happened to them. 

g. Scheduling Programs 

Another variant of the police complaint that prosecutors are 

insensitive to police problems and priorities refers to the 

problem of the scheduling of police appearances in court and at 

the prosecutor's office. The concern of police executives is 

that the overtime costs involved in such appearances have become 

astronomical and represent one of the largest items in police 

budgets. Police executives feel that prosecutors (and judges) do 

not take this factor sufficiently into account in scheduling 

cases or objecting to continuances. The scheduling problem is 

also a sor'e point with line officers. They do not enjoy the long 

(and what to them appears to be useless) waits in court1 and, 

unless they are looking to make extra pay, thay do not like 

having to give up vacation days to be in court. 

h. Other InapproPtiate Attitudes 

In addition to their lack of zealousness about enforcing the 

law prosecutors annoy the police with their "high-handed," 

"aggrogant!1Il "elitist," and "superior" attitudes. This complaint 

seems to stem in part from resentment generated by the 

differential in power and status between police an,d prosecutors. 

Prosecutors get to review 'police work but the reverse does not 

happen. Moreover, prosecutors have higher occupational prestige 
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than the police. 

As a reviewer of police work the prosecutor is in the 

relationship to police of superior to that of subordinate. As 

such, the relationship contains the ingredients for resentment 

contained in all similar relationships~ It is like the 

relationship between professor and student. In this case, 

however, the potential for antagonism is increased because the 

wprofessor n is usually younger than the student, has 

considerably less experience in the matter being discussed; and 

is just out of law school where exchanges between professors and 

students are notoriously argumentative, hard-hitting and 

sometimes belittling and arroganto 6 Thus, it is not surprising 

to hear police smarting from these exchanges. Nor is it 

surprising that one of the prosecutors we questioned anticipated 

that the police would say the trouble with prosecutors is nthe 

atti tude of young prosecutors A (emph,asis added). The demeaning 

quality of the subordinate relationship was conveyed by the 

remark of a police officer who said he realized his job was to 

get the evidence prosecutors need but some prosecutors ntreat you 

like a dog ordered to go fetch their shoes.n 

Reiss and Bordua (1967) note that in the relationship 

between police and prosecutor the police experience role 

reversal. Normally they are in the position of authority vis-a

vis the citizen. But with prosecutors they are in the 

6 
As depicted in the popular movie ~ Papet Chase. 
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subordinate role answering the questions and accounting for their 

actions. Under these conditions, Reiss and Bordua conclude: 

"[t]he ambivalence of the police towards both the 
administration of justice and its role incumbants is 
further exacerbated. • • • This status reversal plus 
the generalized lower prestige of police when taken 
together with the institutionalized distrust of police 
built into the trial process creates a situation where 
the police not only feel themselves blocked by the 
cour.ts but perhaps, even more fundamentally, feel 
themselves dishonored" (1967:39)o 

It is not just out of concern for themselves that the police 

complain about prosecutorial arrogance. They say that victims 

and witnesses suffer such treatment as well. As one officer put 

it, "[prosecutors] treat us the same as citizens, that is, they 
. 

treat citizens atrociously. Police officers and citizens are 

considered by the DA as incidental to the case." 

i. Lawlessness/Inconsistency 

It is also not just in interpersonal interactions that 

prosecutors display their "high handed" attitudes. They seem to 

ignore laws and even thei~ own office policies designed to 

restrict their discretion. In doing so they give the impr.ession 

they think they al:e above the law and can do anything. Tc) the 

police, who operate under a paramilitary organizatiQn in ",hich 

orders and rules are expected to be obeyed, the prosecutor's 

exercise of discretion together with the general lack of rigid 

rules in prosecutors' offices gives the impr.ession (and to some 

extent the reality) of lawlessness. Undoubtedly this does little 

to reinforce the demand that police observe the rule of la~l, and 

it makes that demand seem hypocritical. When prosecutors reject, 

dismiss or plea bargain down a case because the "constable 
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blundered" and failed to observe some procedural regularity the 

police wonder why sauce for the goose isn't sauce for the gander. 

Ilostead of being impressed by the seriousness of the coutts I 

commitment to the principle of legality, they are struck by the 

hypocrisy of a system in which they are held to rules but the 

lawyers (apparently) are not. 

The lack of consistency in office policies and decision 

making of individual prosecutors not only contributes to police 

cynicism, it also saps their motivation and reinforces their 

inclination to define their role in the justice process as ending 

with arrest. The chief of one of the police departments 'in Los 

Angeles County put it this way_ His department did not care 

about what happened to cases after they had been accepted for 

prosecution because the prosecutors were so inconsistent the 

police felt they could never please them. 

Illustrating a novel application of the theory that the 

certainty of punishment is more important than the severity--even 

to the police--a member of the Dallas Airport police reported 

that at one time his Department preferred to do business with the 

Dallas County D.A.'s office rather than the Tarrant County D.AD's 

officeo 7 It t th was no at the sentences were more severe in 

Dallas but that the police never knew what to expect from the 

Tarrant County prosecutors. P d' t b'l' re ~c a ~ 1 ty was so important tC) 
these officers that when th t ey ook a serious criminal into 

7 
~~~ ~~~~~~e!~rport straddles the line that divides. these 
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custody on the Tarrant County side of the airport they would 

transport him to the Dallas County side before making the formal 

arrest. This was to assure that the case would be prosecuteded 

by the Dallas D.A. 

2. ~rosecutors Perceptions Of Police Complaints About 
~ 

When prosecutors were asked to anticipate what complaints 

the police had against them they accurately predictedmo'st of the 

main complaints (see Table 2.3 and compare with ~able 2.2)e Most 

prosecutors are aware of the police displeasure with their case 

disposition policies, specifically that too many cases are 

rejected, reduced, dismissed, plea bargained and that not enough 

defendants go .to jail. However, few seem to appreciate the 

extent to which police regard this to be due to prosecutorial 

incompetence, laziness, corruption, political expedi~ncy, and the 

single-minded pursuit of a good conviction record. 

Many prosecutors are also aware of the police 

dissatisfaction with regard to the communication and coordination 

b,etween them. They know that police want case feedback. They 

also know that the police desire to be consulted before cases are 

disposed of especially through plea bargaining (although some 

prosecutors feel th';~ police have no business con~\erning 

themselves with these disposition decisions). Prosecutors are 

also aware of the police complaint about scheduling problems 

(although some resl?ondents pOinted out that in their 

jurisdictions the problem is not something within their. control 

to do anything about). They also realize that they sometimes 
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Ta~le 2.3 

PROSECUTORS t RESPONSES TO TIlE QUESTION. ~'mIAT DO YOU THINK THE POLICE IN 
YOUR JURISDICTION WOULD SAY ARE THE THREF, GREATEST SOURCES OF FRICTION OR 

AREAS IN NEED OF IMPROVEMENT IN THE POLICE/PROSECUTOR RELATIONSHIP?" 

Troubles Cited 

Incompetence/inexperience 
(a) of pros~cutors 
(b) of prosecutors' investigtors 
(c) high turnover rste among prosecutors 

Case 
(a) 

(b) 
(c) 

(d) 
(e) 

Poor 
(a) 
(b) 

(c) 
(d) 
(e) 

disposition policies 
prosecutors are SOLt on crime; not enough defendants 
incarcerated 
toe much charge redu\\tion/rejection 
too much plea barl!,sini.' ~j giving away too much in pliilS 
bargaining 
not enough tr1&la 
not enough convictions at trial 

communication/coordination 
in general 
failure to consult with police before plea bargaining/or other 
disposition 
failure to feed back outcomes/reasons 
failure to help police prepare for trial 
prosecutors unavs.ilable, not attending depositions with police 

Insensitivity to police needs/problems 
(a) failure to understand realities of police 'Work/lack of "s treet lO 

experience 
(b) scheduling problems: too many contjnuances; too much wasted time 

in court. insensitive to police vacation. tour-of-duty & overtime 
cost problems. not not~fying police of cancelled trials 
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Number of 
Respondents 
Citing this 
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2 
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Percent 
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dentB* 
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Troubles Cited 

5. Miscellaneous 
(a) prosecution of police officers 
(b) too much delay from arrest to disposition 
(c) attitude of prosecutors, unwilling to accept advice; high 

handedness 
(d) asking police to do too much extra work; return to police of 

poorly prepared reports 
(e) privacy problems 
(f) prosecutors meddling in, trying to domia~te investigation; blurring 

of roles in investigation 

* Percent do not total to 100 because ~espondents gave more than one answer. 
The items within general groupings cannot be added. 
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1 
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2 
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5 

Percent 
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[N ID 251 
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overstep their roles when working with the police. 

30 Prosecutors' Complaints About the police 

The main complaint prosecutors have about the police is that 

they do not provide pr.osecutors ~ith the amount and kind of 

information (evidence) they need (see Table 204~o Investigations 

and case reports are inStllfficient for the purposes of 

prosecution. They fail to rlanticipate the needs of th:~_ 

prosecutors at trial.- Prosecutors say the police are too 

arrest-orientedo That is, they terminate their role in a case as 

soon as they have probable cause and an arrest; and it is 

difficult to get the police to continue to investigate a case 

once it has been cleared by arrest and filed with the court, 

i.e., once they have gotten their arrest and clearance statistic 

out of it. Prosecutors attribute this to a lack of training in 

the law and in the ability to recognize usable evidence and to 

the lack of an institutionalized incentive structure. That is, 

the job of making cases tria,lworthy is not rewarded within the 

traditional police reward structure but amassing arrest 

statistics is. 

A second, related complaint is that the police do not 

understand the realities of prosecution. Thus, they not only 

fail to bring in strong cases but do not understand why 

prosecutors have to reject, dismiss, and plea bargain cases. 

This results in unnecessary misunderstandings and conflicts. 

A third common complaint is about failures in communication 

and coordination between police and prosecutors. This takes a 

variety of specific forms including complaints that the police do 
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Table 2.4 

PROSECUTORS' RESPONSES TO THE QUESTION, liAS FAR AS THE 
PROSECUTOR IS CONCERNED, THE TROUBLE WITH POLICE IS?" 

Troubles Cited 

Police incomptence/lack of knowledge/training/inadequate 
performance 
(a) in general 
(b) lack of kuowledge of the law 
(c) poor testimony at trial 
(d) failure to recognize usable evidence 
(e) inadequate police reports: incomplete, inaccurate witnesses· 

names and addresses not adequate 
(f) inadequate police investigations: 

(i.) in general, not thorough, not good enough to take to trial 
(ii.) too much reliance on confession; investigation stops once 

confession obtained 
(iii.) more physical evidence/fingerprints needed 

(g) chain of custody of evidence is lost 
(h) search warrants are improperty written 

Number of 
Respondents 
Citing this 
Trouble 

6 
3 
1 
4 

11 

9 

1 
2 
3 
1 

2. Problems in police and prosecutor roles & goals 

. . , 

(a) police do not understand the realities/constraints on the prosecution/ 
disposition process; mistakenly think we are not on the same team or 
we aren't really interested in seeing justice done 

(b) police don't understand their own role as part of prosecutiou 
system; police lack conviction-orientedness, only concerned 
with apprehension; they equate arrest with conviction; too 
arrest-oriented; terminate their responsibility for 8 case once 
it is accepted for prosection 

(c) police are too concerned with police-oriented statistics; 
arrests, clearances 

(d) police wrongly believe follow-up investigations by prosecutors 
investigators mean the police are not doing their job properly 
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5 

13 

3 

1 

Percent 
of all 
Respon
dents* 
[N 12 43] 

1309 
6.9 
2.3 
9.3 

25.5 

20.9 

2.3 
4.6 
6.9 
2.3 
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30.2 

6.9 

2.3 
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(e) 
( f) 

(g) 

(h) 

Troubles Cited 

police want, to control charging and sentencing 
police want defendants to go to jail/wrongly believe if not 
jailed, arrest was not worth it 
police priorities are wrong/different from prosecutors'/ 
overemphasis on victimless/minor crimes 
the police and prosecutors' roles in individual cases get 
blurred, responsibilities unclear or one persons tend to do 
the other's job 

3. Coordination/cooperation problems 
(a) lack of coo:rdination between police/prosecutor, unspecified 
(b) police unwilling to do certain work: conduct' line-ups 
(c) difficultielB getting police to do further investigation 

after case laccepted by prosecutor 
(d) police don'l!: ask prosecutor's advice before acting, act first 

then ask if it ~as right 
(e) prosecutors' need a contact person in each police agency whom 

all prosecu1tors can call when various needs arise 
(f) scheduling l?roblems, police are not Rvailable 
(g) high personnel turnover rates 
(h) police inteltnal coordination/management problems 

(i.) lack of coordination within the police department; too many 
cops handling a case 

(ii.) poor quality control, consistency among branches of some 
departments 

(iii.) bad management. unspecified 
(i) police do not accept criticism from prosecutors; police are too 

protective of each other 
(j) police do not warn prosecutors about weakneses in cases which 

police are clearly aware of 
(k)" police deliberately withhold information (because of liberal 

discovery rule) even from prosecutors 
(1) pretrial conferences between police & prosecutors are needed 
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Number of 
Respondents 
Citing this 
Trouble 
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2 

2 
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3 
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Troubles Cited 

4. Miscellaneous 
(a) police scapegoat the prosecutor and the courts to cover their 

own inadqequacqy 
(b) police resources are too limited/caseloads too high 
(c) police should be paid more for court time (only receive 

2 hours "comp" time) 
(d) problems with legality of search amd seozire 
(e) quality of police recruits is low 
(f) police unions are too powerful/or have fostered costly rules 
(g) police need continual career development; on-going training 
(h) patrolmen need more confidence 
(i) police do not report on time when called as witnesses 
(j) police are lazy, not concerned enough to make strong cases 

* Percent do not total 100 because respodnents gave more than one response. 
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not ask for prosecutorial advice before acting, or police fail to 

warn prosecutors about weaknesses in cases, or the police are not 

easily accessible to discuss cases, or too many police officers 

get invqlved in a case thereby unnecessarily complicating its 

prosecution. 
One aspect of the problem of coordination which prosecutors 

highlighted refers to a miscellancy of small tasks and 

responsibilites which could be performed by either the police or 

the prosecutor. In this time of tight budgets, each agency is 

trying to get the other to assume the cost of performing these 

tasks including such things as the cost of conducting line-upS, 

transporting evidence, extraditing defendants and even the cost 

of xeroxing extra copies of police reports. 

Prosecutors say that part of the reason why the coordination 

between them and the police does not improve is because the 

police are too defensive to discuss things they are doing wrong. 

Several prosecutors said they had tried to talk to the local 

police chief but ran into a Dstone wall. u 

40 police perceptions of Prosecutors' Complaints 
About Them 

When the police were asked to predict what complaints 

prosecutors had against them they too were able to accurately 

anticipate the major criticism (see Table 2.5 and compare with 

Table 204)0 Most police are aware that the prosecutors regard 

the quality of police work relating to the prosecution of cases 

as less than adequate. They know that the poor quality of police 

reports in particular do not satisfy prosecutors. Many also know 
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POLICE RESPONSE TO THE QUESTION: IIWHAT WOULD PROSECUTORS IN YOUR J~RISDICTION 
SAY ARE THE GREATEST SORUCES OF FRICTION OR IN GREATEST NEED OF IMPROVEMENT 

REGARDING POLICE-PROSECUTOR RELATIONS?II 

Troubles Cited 

1. Incompetence of police 
(a) in general, or unspecified 
(b) lack of knowledge of law (general training) 
(c) as witnesses at court (don't prepare; poor appearance; don't 

present well) 
(d) police reports: poor quality, inaccurate, incomplete, 

nof; enough information, "weak" 
(e) investigations: sloppy, inndequate, incomplete 
(f) "case preparation;" inadequate, failure to provide 

sufficient information (e.g., witness names & addresses 
location of evidence); cases not prepared for conviction but only 
for probable cause 

(g) report a are lost, too slow, not in proper o~der 

2. Praccices and policies of police 
(a) disagreement with police enforcement priorities (types of 

crimes emphasized; % resources on small matters) 
(b) too many "BS,II "jippy," "shaky," misdemeanor arr.ests; 

"non-cases" 
(c) improper police practices: perjury, corruption, cover-ups, 

abuse of court work to get overtime pay 
(d) lack of cooperation from police: 

(i.) in general, or specific area other than those listed 
(ii.) police failing to appear at scheduled court 

hearings; not being available 
(iii.) unwillingness to (tardiness in) do follow-up 

investigations, especially after casehas been accepted 
by prosecutor 
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Number of 
Respondents 
Citing this 
Trouble 

2 
3 

12 

:>8 
21 

12 
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Percent 
of all 
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[N c 94] 

.. ~. ~ II 

2.1 
3.1 

12.7 

40.4 
22.3" 
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2.1 
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3. 

Trouble Cited 

(iv.) sUbpoena/warrant service too slow, poor 
(e) "overcharging" or improper charging 
(f) police attempts to play lawyer 

Attitudes 
(a) poor interpersonal relations between police & 

prosecutors, egotistical police 
(b) lack of concern, enthusiasm, dedication, effort 

by police 
(c) overzealousneas, overkill, over concern with severe 

sentence, pressuring prosecutor to "take a chance" on 
certain cases 

Number of 
Respondents 
Citing this 
Trouble 

1 
4 
1 

2 

4 

4 

4. Roles of Police and Prosecutors: 

* 

(a) failure of police to understand role of prosecutor. 
realities of & constraints on prosecutor's' work 

(b) failure of police to develop a convictability vs. a 
chargeability standard in case work 

(c) failure to coordinate police/prosecutor work and see 
selves as being on same team 

The question was open-ended. Responses are not ranked by priority. If any 
listed issues were mentioned as anyone of the three sources of friction it 
was scored. Consequently the percentages do not total to 100. Some responses 
have overlapping substantive meanings. Generally, each individual response 
wa~ scored only once. But all responses to categroy 2b were also scored in 2a. 
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that prosecutors find police investigative work inadequate and 

that the police do not make cases trialworthy. They know that 

prosecutors are dissatisfied with police performance as witnesses 

in court. They are aware of the matter of police failing to 

appear for schedule court hearings or not being accessible~ and 

they know of the prosecutors' perception that the police make too 

many weak or minor cases or nB.S." or ngarbage" cases. Several 

police anticipated that the prosecutor would specifically 

complain about "overcharging" and about improper police practices 

(including perjury, corruption, cover-ups, and abuse of court 

work to get overtime pay). The police also recognize they too 

are guilty of overstepping their role in trying to play lawyer. 

With regard to attitudes, some police thought that 

proS8cutors would have their own version of the complaint about 

egotistical individuals who are hard to get along with in 

interpersonal relations. However this was nQt something of 

common concern among prosecutors. The police also anticipated 

that pruS8cutors would report the seemingly inconsistent 

complaints that, on the one hand, the police lack enthusiasm and 

dedication to making cases convictable and, on the other hand, 

that they are too zealous. This is indeed what prosecutors said 

and it is not as inconsistent as it sounds. It means that the 

police want convictions but do not want to do the extra work to 

get them. 

50 A Summary of Mutual Complaints 

In comparing the complaints of police and prosecutors about 

each other one is struck by some exquisite ironies. Both groups 
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agree that disposition decisions are not what they should be1 

but, the police think this is due to prosecutorial incompetence, 

misguided leniency, lack of zealousness and over-concern for the 

public relations value of good conviction records. In contrast, 

prosecutors say it is due to the failure of police to bting in 

strong cases which they believe is the result of police 

incompetence, lack of zealousness and motivation, and .~~. 
over-concern for the public relations value of good arrest 

records. Both groupS say their rlE!spective jobs are misunderstood 

by the other group and that this causes needless conflict. Both 

groupS complain about poor communication with each other and that 

the other gxouP should consult with them before making certain 

decisionso The ultimate irony is that when asked to predict what 

the other group would criticize them for, both accurately 

predicted most of the major complaints the other agency had 

against them. 
other major problero$ from the point of view of the police 

are that prosecutors: (1) are too insensitive to the scheduling 

costs and needs of the police; (2) are too arrogant/unpleasant in 

their interpersonal interactions with police and citizens; (3) 

are too concerned with finding reasons for non-action rather than 

finding legal ways to take action: (4) are too 

inaccessible/unavailable; (5) are too unresponsive to the police 

desire to be consulted in case dispositions and the police need 

for case feedback and training; (6) are too political; (7) are 

too frequently ill-prepared for trial; (8) have a tend'ency to 

overstep their role and try to dominate police investigations; 
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and (9) do not sufficiently trust~or support the l' pO.l.ce. 

From the prQsecutors' perspective the other major problems 

with the police lare that the poll.' ce". ~ (1) do not sufficiently 

_ have a tendency to overstep tr.ust or supporlt the prosecutor,· (2) 

their role and try to play lawyer; (3) overemphasize petty and 

"victimless· (;rimeSi (4) are ,too frequently ill-prepared at 

trial; (5) are unrespo , t h nSl.ve 0 t e prosecutors' need for getting 

and passing on all the information needed to make a cas;' 

trialworthy; (6) are too inaccessible/unavailable; (7) allow 1:00 

cases ereby making :i t many PQlice officers to ge.t involved l.'n th 

more difficult to prosecute those cases successfully. 

The fact that police and prosecutors realize! what many o:f 

the main complaints that the other agency h as against them 

prompts one to ask, "Why hasn I t there been greilter progress ; l.n 

e answer l.snot simple!o . Some of t.he solving these problems?n Th . 

• never e solved (such as problems are continuing ones whl.'ch ·~r1l.·11 b 

the need for continual training and additional experience); 

others a~e becoming too expensl've to 1 ' so ve l.n anything but a 

o po lce court appearances) compromise fashion (such as the cost f I' 

Some have not been f~lly recognized or addressed by policy makers 

and textbook writer!l (such as the prosecutor's problems created 

by multiple police officers j,nvolved in a case). F.inally~ some 

which have been recognized nave been understood only' in part and 

no incentive structure has prompted either a full recognition of 

or an attempt to alleviate th,em (for example, the lack of a 

conviction-orientation in police work). 

The balance of this report identifies additional problems 
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not fully p,ercEdved by police and prosecutors o It places these 

problems in appropriate conceptual framework1 and explores more 

fully the caus(~s and consequences of these problems as well as 

the limited solutions that have been or might be triedo 
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Chapter 3, POLICE, PROSECUTORS AND CRIMINAL JUSTICE GOALS 

A.. The Complexity of Goals 
Organizational theorists have found it useful to assume 
thai: organizations are purposive ... 0.. However, it 
has been more difficult to actually measure the goals 
of an organization (Azumi and Hage, 1972:414) a 

The concept of organizational goals .. .. e has been 
unusually resistant to precise, unambiguous definitiono 
Yet a definition of goals is necessary and unavoidable 
in organizational lJnalysis {Perrow 1972:440)0 

Police and prosecutors often wonder whether they ar~ ,"really 

on the same side,lI and have the same goals. It is not easy to 

answer this deceptiv'ely simple questiono The criminal justice 

literature on point is confusing and inconsistent partly because 

of the ambiguity of the concept of organizational goals. The 

literature on large-scale organizations is a little more helpful 

by providing both an analytic framework for discussing types of 

goals as well as the substantive finding that conflicts of goals 

among different units of large-scale organizations is common, if 

not normal. 

The novice assumes that if he could understand the goals of 

an organization he could understand the organization itself and 

measure its success. However, organizational theorists (Perrow, 

1972; ZaId, 1963) have shown things are not that simple. The 

ul timate I;oals of an organization are sometimes vague, 

undefinable or lack consensus. Other times they are difficult to 

identify. For the administration of justice these ultimate goals 

are at least identifiable. Often they are literally ~written in 

stone ll (.)Ver the courthouse doors \-lhere phrases like "equal 

justice under law.1I appear. But, identifying these ultimate, 

-48-

-- .... --_ ... -.01' .. __ • 

.. 
stone" over the courthouse doors where phr.ases like "equal 

justice under law" appear .. , But, identifying these .ul tima,te, 

official goals is just the first step. Defining v;.ague t~erms as 

"justice" is the problem. Even in those cases wh(~re all, 

organization's ultimate goal appears at first glance to be clear 

and definable (as, for example, the profit-making goal of 

business organizations) it is not altc)gether cleat' how that 

ul timate goal should be converted ilnto specific cc.urses of 

t ' 8 ac loon.- Knowing ul timate\\ goals does not help ma~~e many of the 

day-to-day choices tliat organizations face. 9 Sucl::essfully 

resolving these choices constitutes the proximate goals of an 

organization. Typically the achievement of proximate goals are 

distributed among subunits within an organization; and often 

these subunits compete with each oth'er and end in conflict. 10 

8 Suppose a business decides to expand, running a deficit over 
the short-run in hopes of making a larger profit in the long
run. Is it seeking its goal or not? What if the company had 
stayed with its smaller but steadier and more certain 
profitable operation? Would it have been meeting its goal? 
Was the expansion decision "better," more goal-oriented, than 
the deoision to remain the same? The point is that knowi'ng 
an organization's Ultimate goals does not predict or explain 
which alternatives it might take1 nor does it give an 
unambiguous standard for measur.ing the organization's 
success. For instance, during the period when the first 
company ran the deficit, WClS i'l:. failing to achieve its 
profit-making goal? 

9 Such as how the organization' Sj core technology should be 
organized; how the resources should be divided among the 
various lesser, task-oriented goals within the organizations; 
who among many qualified cand:ldates should be hired; and with 
which among many outside ()rgarnizations should business and 
other ties be established. 

~o For instance, a sales division seeking to maintain good 
service~nd satisfied customeJrs may want a large inventory 

(Footnote continued) 
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To cope with the complexity Qf the notion of organizational 

goals Perrow (1972) .distinguishs five categories of goals (which 

ar~ neither mutually exclusive nor exhaustive). They are: 

social goals (things organizations do for 'society in te~ms of 

fulfil.ling basic needs, such as maintaining order) 1 output goals 

{typeS of output defined in consumer functions such as consumer 

goods or punishment of offenders) 1 system goals (the manner of 

functioning of the organization, e.g., whether "growth or 

stability is emphasized); product-characteristic goals (whether 

emphasis is on quality or quantity; uniformity or uniqueness); 

and derived goals (the uses to which an organization puts the 

power it generates in pursuit of other goals). Perrow's 

categories provide a useful approach to an;;.lyzing the goals of 

the criminal justice system as well as those of police and 

prosecutors. 

Bo Goals of the Criminal Justice System 

The criminal justice system constitutes a major part of the 

legal institutions of society. The social goals of (major social 

functions performed by) these institutions have been identified 

as consisting of three nl aw jobs": rule creation, rule 

enforcement, and disput~ settlement (Chambliss and Seidman, 

1971)0 In the course of performing these law jobs the criminal 

justice system is also supposed to -do justice. R Defining what 

10 (contin.led) 
whereas the production division seeking to m1n1m1ze its costs 
and the potential for lay-offs due to large inventories would 
want a smaller inventory. 
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people differ. When it comes to the goals of criminal justice in 

modern America, it is possible to piece to.gether several 

different and conflicting goals. Some of these have to do with 

output goals, others with system and product-characteri~tic 

goals. As for output, there are five distinct and partially 

inconsistent goals: deterrence (both general and special); 

rehabi11tation1 retribution; isolation (incarceration); and 

restitution (reparation) (Pincoffs, 1966).~11 

Defining justice is further complicated by the fact it is 

not only a characteristic of the final output (wrongs righted, 

future crimes deterred) but also of the manner in which the 

output was. achieved (e.g., was the defendant given due process of 

law). In Perrow's terms this refers to controversies over 

product-characteristic and system goals: how much due process of 

law a defendant get, how much effort should be devoted to quality 

rather than quantity in case processing: how should should the 

11 There is considerable controversy as to which of these goals 
should pr~dominate. Currently the penological fashion is 
changing. After decades of the predominance of the 
rehabilitative ideal there is today a shift towards 
deterrence, retribution and restitution (sE?e, generally, 
Barnett and Hagel, 1977; and Galaway and Hudson, 1978).. Even 
during periods when one penological goal predol'(I;!q;,ates that 
goal is not accepted equally by all criminal justic~ 
practitioners nor are individual judges consistent in the 
rationales they use in sentenci.ng different cases. This 
inconsistency is not the same thing as inconsistency in the 
sentencing of "identical h defendants. Rather it occurs when 
a judge in his own mind justifj;es a sentence for one type of 
criminal (e.g., a vicious murderer) on the grounds that he 
~deserves~ to be punished severely (retribution) whereas when 
it comes to sentencitlg a diffeicent type; of criminal (e. 9 .. , a 
drug addict) the rationale fori the sentence is r.ehabili tation 
(see, Hogarth, 1971)e 
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law) 0 In Perrow's terms this refers to controversies over 

product-characteristic and system goals: how much due process of 

law a defendant get; how much effort should be devoted to quality 

rather than quantity in case processing: how should shQ~ld the 

criminal justice process be organized and operated. Packer 

(l968) has dichotomized the main disagreements in this contro

versey into two positions: the ·crime control" and the "due 

proceSs" models of the criminal justice process. Advocates of 

the crime control model emphasize the importance of speed, 

uniformity, informality and finality in th~ processing of cases. 

They believe that the police and prosecutors are accurate and 

reliable in their ability to screen out -factually innocent n 

defendants o They prefer to see the process run like an assembly 

line, quickly disposing of as many cases as possible with a 

reasonable degree of accuracy but also a great deal of 

efficiency. On the other hand, advocates of the due process 

model emphasize the opposite o They believe the criminal justice 

process should be like an obstacle cou~se. All shortcuts should 

be eliminated. Defendants should be given every possible 

opportunity to challenge the case against them. 

The crime control advocates believe that the maintenance of 

order in society is the most important of all the goals of the 

criminal justice system and that it is best achieved by operating 

the system as their model desl::ribes. In contrast, the advocates 

of the due process model agree that maintaining order in soci~ty 

is important, but they believe that a greater threat to order 

comes from allowing government too much power. What is more, 
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they are skeptical about the ability of the criminal justice 

systena tOI deter and rehabilitate. At the same time they believe 

the system is biased against the poor and thus not only ineffec

tive but unjust. Therefore, they are more concerned wi~h system 

and product-characteristic goals than with'output goals. They 

want to assure that the system at least operates fairly since it 

does notfseem to be effective. 

In contrast to the difficulty in defining the ultimate goals 

of the criminal jUstice system, defining its proximate formal 

goals is relatively easy. As Feeley states, "tne formal task of 

the criminal justice system is to process arrests, determine 

guilt and innocence, and in the case of guilt to specify an 

appropriate sanction" (1973: 407). It is agaiiist this background 

of the controversies of the justice system's various goals and in 

connection with the proximate tasks of processing cases that 

police and prosecutors come to question the compatibility of 

their respective organizational goals as well as the purpose of 

the overall system. 

c. Goals of Police and Prosecutors 

1. Reyiew of the Literature 

Trying to identify the goals of police and prosecutor 

organizations (not to mention the p~fsonal goals of individuals 

within those organizations) one enters a veritable quagmire. The 

multiplicity of views; the lack of conceptual clarity and 

consistency 1 the failure to operation:~lize and develop state

ments; and the differences in the level of analyses and the kinds 

of goals being discussed make it difficult to synthesize what has 
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been said.· Summarizing this literature in a few words would bury 

a rich source of insight into this topic. Therefore, it is 

explored in some depth. Most of our own findings and conclusions 

are presented in the section following this r~view. 

a Q The Compatibility of police and ProsecutQt Goals 

Several writers suggest that police and prosecutors share 

certain overall goals in commOln but conflict over proximate 

short-range tactical goals. For instance, McIntyre (1975:227) 

writes: 

"Police and prosecutors, like any two organizations 
whose basic goals are the same but whose immediate 
tasks are not, are bound to have some trouble in 
accommodating one another's needs without sacrificing 
their own identity. Nevertheless they have achieved 
this with relative success." 

Similarly, Neubauer (1979:l42) concluded: 

w. 0 0 [P]olice and prosecutors [are] dedicated to the 
same overall goal--the sanctioning of criminal 
behavior-- •••• [But] ultimately it the police and 
prosecutors want different things from the court 
process. The police want vindication; a conviction for 
the crime charged is positive reinforcement that the 
police officer is doing his job. Prosecutors, however, 
pursue goals other than conv;ctions." 

Other writers have emphasized the reverse, stressing the 

fundamental incompatibiity of police and prosecutor goals. For 

example, Feeley and Lazerson (1980:3) state: 

"[The] police and prosecutor [are] two separate and 
autonomous units, each with its own goals, norms, and 
system of control. Rather than sharing common goals 
they [have] divergent and at times conflicting , 
goals. • • • 

Q •• [W]hile police and prosecutors must work 
tog~ther, they exist in perpetual tension ••• 0 The 
dom1nant concern of the police is order maintenance. 

'Quality' arrests resulting in conviction are in most 
cases not of paramount concern in the midst of 
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maintaining order. 

In contrast the daily work of the prosecutor does not 
involve him directly with order maintenance. [The 
prosecutor] is confronted with the task of dealing with 
cases in the refined language of' law, not the blunt 
concerns of order maintenance." 

Similarly, Stanko (1979:1) concludes that it is doubtful whether 

the police and prosecutors share a common set of goals. Instead 

there exist "two sets of rules, the external set for the entire 

[criminal justice] system's operations and the internal set for 

the individual's organizational operations •• • • [This] creates 
. 

the potential for contradictory expectations" goals and outcomes' 

for [police and prosecutors]". 

.Stillot;;h.er writers indicate that in certain limited ways 

the police and p-rosecutors want the same thing.. Chambliss and 

Seidman (1971 :274), report that police and prosecutors both prefer 

the crime control model of case disposition to the due process 

model (i.e., in Perrow's terms they agree on this. particular 

Pproduct-characteristic· goal). Yet several other studies imply 

that .police and prosecutors disagree over a certain other 

product-characteristic goal, namely, the degree of punitiveness 

in dispositions~ The police conaistently appear to want more -

punitive outcomes in all matters than do prosecutors (Reiss, 

19677 Battelle, ~977a:40). 

Sometimes the police appear to want punitiveness for its own 

sake but this is not always the case. Frequently the police 

helieve that the more punitive the sentence the greater its 

deterrent impact (see, e.g., Battelle, 1977a:4o.). Other times 

the police demand for punitiveness is a demand for recognition of 
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him punishedo They become outraged when the results of their 

work is ignored .. ,n Reiss and Bordua conclude that "the police 

want an outcome that signifies for them their effort has been 

appreciated and that morality has been upheld •. n In short, 

depending upon what lies behind it the police demand for 

punitiveness may represent an incompatibiity of goals with 

prosecutors or merely a difference over the degree to'which a 

common goal is being achieved. 

b. The Compatibility of Police and Prosecutor Polici~ 

Policy analysts have tried to avoid the ambiguity inherent 

in the discussion of organizational goals by developing their own 

conceptual language which focuses on specific actions, alloca-
. 

ticlns of resources and actual outcomes of organizational efforts. 

Bauer and ,Gergen (1968) suggest that the notion of a Itpolicy 

objective" should be reserved for choices of courses of action 

with wide ramifications and a long time perspective for an 

organization. Choices with more limited implications should be 

regarded as either tactical or trival decision making. Building 

on this suggestion Jacoby (1978) distinguishes between hpolicies" 

and ,"programs. II Policies refer to the broadest level of decisi-on 

making while programs are organized subsets of the organization's 

overall activities. 

These disti'nctions are of Some help but do not solve all 

problems. The greatest value of the language of policy analysis 

is in keeping the analysis focused on the organization's goals as 

distinct from the personal goals of individuals within'the 

organization. Also the distinction between policies and programs 
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problems.. The greatest value of the language of policy analysis 

is in keeping the analysis focused on the organization's goals as: 

distinct from the personal goals of individuals within the 

organization. Also the distinction between policies and programs 

is useful in conceptualizing cOl'lflicts between police and prose

cutors at the program level. But at the policy level the old 

ambiguity and multiplicity of goals continues to cloud the 

discussion. This became evident in our attempt to replicate 

Jacoby's (1980:112) analysis of the compatibility of the policy 

objectives of police and prosecutors by matching the different 

styles of polf/cing identified by Wilson (1.968) against the 

different pros~butorial policies she had identified (1979). 

Wilson diEltinguished three styles of policing am()ng police 

departments: the watchmen, the legislatic and the service. The 

watchman style is characterized by emphaSizing order maintenance 

over law enforcement. The police department tends to ignore many 

common minor violations of law, tolerate a certain amount of vice 

and gambling, and enforce the law to a compa'L'atively greater 

extent on the basis of the character of the persons being 

arrested rather than on the nature of the law violation itself; 

The legislatic style reverses this emphasis. The patrolman will 

be encouraged to take a law enforcement view of his role to 

pursue elicit enterprises more vigorouslYf to produce many 

arrests and citations; and to arrest in situations that.would 

have been handled informally in a watchman style department. The 

seryice style is something of a cross between the lega'listic and 

the watchman. 'The police take seriously both their law 
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enforcement and order maintenance responsibilities but are less 

likely to respond by making an arrest or otherwise imposing 

formal sanctions. They intervene in situations frequently but 

not formally. 

Jacoby distinguished four prosecutorial policy objectives 

among prosecutors' officers: legal sufficiency; system 

efficiency; defendant rehabilitation; and trial sufficiency. 

Under the legal sufficiency policy the prosecutor's office 

devotes little effort to reviewing cases beyond establishing the 

minimal requirements of probable cause. Cases are dropped and 

plea bargained out of the system at high rates~ The system 

efficiency policy is designed to dispose of cases as quickly as 

possible by as many means as possible.. The ;L;t,.i tial case 

acceptance rate under this policy is not predictable; but once 

cases are accepted' a major effort is made to get rid of them as 

fast as possible by several means (including referral to other 

agencies and plea ba,rgaining at the lower court level). The 

defendant rehabilitation policy is one where the prosecutor 

believes that the best treatment for most defendants coming 

through his office is not to process them as criminals but to 

divert them into rehabilitation pIograms o Under this policy 

diversion, deferred prosecution and alternatives to formal 

adjudication are used extensively. The trial sufficiency policy 

is where the prosecutor's office rejects many cases for prose

cution only acceptirng cases with a high probability of getting a 

conviction. Once accepted, these cases are not dropped out of 

the system or plea bargained down to minimal charges. Rather 
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they generally result in convictions usually to a serious charge. 

Matching Wilson's three police styles with her own four 

prosecution policies, Jacoby (1980) suggests that some of these 

combinations are compatible while others are not. For instance, 

she states that the legalistic police style is incompatible with 

the prosecution policy of defendant rehabilitation but compatible 

with the legal sufficiency policy. When we attempted a similar 

analysis, however, we concluded that it was neither feasible nor 

meaningful. The main difficulty is that both the styles and the 

policies described by their authors refer primarily to system 

goals (the manner of functioning of each organization) rather 

than to output goals (purposes to be achieved, such as, 

retribution, deteli.rence, incapacH:ation, or rehabilitation). 

Except for the prosecution policy of defendant rehabilitation 

there is no apparent relationship between any of the police 

~tyles or L~e prosecutioft policies and any of these outcome 

goals. 

One might speculate about which outcome goal is the intended 

gc.;al of wh.ich police style or prosecution policy: but this is 

risky. Fox; instance, it may be that prosecutors who adopt the

legal sufficiency policy (accepf;,ing a lot ·6f cases but dropping 

and barg-aining a lot; out) are more concerned with dete:crence than 

prosecutors with the trial sufficiency policy (accepting fewer 

cases but dropping and fewer out and giving less away in plea 

bargainingo But, this is not how chief prosecutors in such 

jurisdictions see it. In jurisdictions with thes~ w;dely 

differing policies, the chief prosecutors think of the output 
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goals of their policies in essentially the same terms. Each 

regards his policy as designed to deter crime although each goes 
/ 

about it in a different way. In oversimplified terms, the legal 

sufficiency policy imposes a little punishment on a lot of people 

whereas the trial sufficiency policy improves a lot of punishment 

on fewer but more carefully selected people. 

The chief prosecutor in a jurisdiction identified by Jacoby 

as having a trial sufficiency policy felt his policy was deter

ring more crime than alternative policies would. In his view his 

high case rejection rate coupled with his extensive invocation of 

the habitual Offender sentencing provisions allows his office to 

conserve limited court and correctional resources and make it 

possible to impose lengthy sentences on deserving (serious) 

criminals~ In the absence of any research, his belief about the 

deterrent effect of his policy is as plausible as that of 

prosecutors who believe that other policies achieve the greatest 

deterrent impact. 

As for Wilson's three pollee styles it is equally risky to 

speculate about their intended outcome goals because he gives 

little grounds to support such extrapolation. The focus of his 

,malysis is on system (not on output) goals. Undoubtedly that is 

why he speaks of ·styles· of policing o Furthermore, his styles 

l:efer only to that part of policing which deals with the handling 

()f minor offenses and other order maintenance matters such as 

gambling and prostitution. When it ~omes to serious crime the 

differences between the styles apparently disappear. 

Thus, in seeking the compatibility of Wilson's police styles 
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and Jacoby's prosecution policies it is 'not possible to identify 

incompatibilities o~ outcome goals. It is not possible to say, 

for example, that a certain police style is designed to maximize 

deterrence but is thwarted by a prosecution policy designed to 

maximize rehabilitation. Even examining the styles and policies 

as system goals it ts not clear how they are incompatible as 

such. For instance, the legalistic police style's characteristic 

reliance on formal legal procedures to resolve matters is 

certainly different from the prosecution policy of rehabilitation 

with its.characteristic Use of informal means of disposition. 

But, this is not to say the two are incompatible in the sense 

being mutually self-defeating~ The police will have achieved 

their goal which for legalistic style departmen·ts is to be able 

to say they did not abuse their discretion; and the prosecutor 

can get the dispositions he thinks are in the best interest of 

justice. 

There are, however, ·two distinct but related questions which 

might be pursued. One is whether there is an association between 

type of police style and type of prosecution policy~ Such 

research might provide insighJ: into the important question of . 

whether and in what ways the~e two organizations influence each 

other's ovetall operations. However, before such a globa;L 

analysis is feasibl~ considerable improvement in the conceptuali

zation and measurement of the overall organizational policies of -

police and prosecution agencies needs to be done. The second 

question focus~s on the connections between the organizational 

and the individual levels of analysis. One might speculate that 
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individual police officers operating in a particular style of 

police department (e.g. the legalistic style) would personally 

eXJ?erience a stl'onger sense of antagonism and incompatibility 

wi th cert'ain prosecution polici-es (e. g. defendant rehabilitation) 

more than with others. We suspect, however, that this is not the 

case.. ,AI though we are unable to analyze police opinions of 

prosecution policies by the style of the police department, it 

appeared that the police opinion was fundamentally the same 

everywhere. It was dominated by their resentment about case 

attrition and modification. None of Jacoby's four policies 

eliminate this basic reality. They just siice it differently. 

c. The Incompatibility of Police and Prosecutor Programs. 

At the program level there is abundant evidence of differ

ences in goals between police and prosecutors usually over the 

enforcement of offenses against morality including 9ambling, 

pornography and obscenity, prostitution, and drug offenses 

(especially marihuana possession). Typically the police give 

higher priority to the enforcement of these laws than do 

prosecutors. This difference between them seems to occur both in 

terms of their organizational objectives and their personal moral 

preferences. 

In a national study of gambling law enforcement, Fowler, ~. 

.sl.o (1977: 48) concluded that: (a) -police departments [need] to 

clarify their policies and priorities with respect to gambling 

law enforcement-; (b) -large majorities of all police officers 

agreed that prosecutors do not take gambling cases seriously, 

that they are too willing to accept reduced charges, and that 
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courts do not give appropriate sentences· (jg.:27); and (c) 

"coordination between police, prosecutors and courts means 

achieving consistent goals and priorities. Unless each of them 

has a common conception of what is illegal and how seriously to 

treat various offenses, no set ()f goals can be achieved-

(.i.Q. : 41) .. 

Clark (1966) asked poli'ce, prosecutors and 1:he public in 

three Illinois cities whether'a hypothetical situation ·called 

for police action.- It inVOlved card·games being played for 

large amounts of money in a private home. The card games were 

run by professional gamblers although the games were not crooked 

and no juveniles were involved. Ninety-one percent of the 

police, none of the prosecutors and 71% of the public felt the 

police should take action. 

In a national survey the National Commission on'iMarihuana 
, 

and Drug Abuse (1972:103) found that one quarter of the American 

public believes that criminal sanctions shoul\:,{ be withdrawn 

entirely from marihuana use. Al1lother quarter is equally con

vinced that existing policy is alppropriate and would ordinarily 

jail marihuana possessors. The rest are ambivalent and unsure

what policy is appropriate. A l:elated survey of state prose

cutors found a similar breakdown in the opinion about marihuana 

policy.. Thirty-one percen,t stated that they would not prosecute 
. . 

.. anyone attested at a private social gath~ring of marihuana users 

who were sharing a cigarette. One quarter of the prosecutors 

favor the policy of the criminalization of marihuana use; 20% 

believe it. should be totally decriminalized; and the rest doubt 
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the deterrent value of 'the law, are willing to be lenient, but 

believe the law should stay on the books in the hope that it may 

have some deterrent value to prevent increased marihuana usage. 

Unfortwlately the Na~ional Commission on Marihuana and Drug 

Abuse did not ask police for their opinions on this topic but 

some insight into police opinion is contained in the testimony of 

Edward Davis, Chief of the Los Angeles Police Department and 

President of the International Association of Chiefs of Police, 

before the House Select Committee on Narcotic Abuse and Control 

in connection with hearings on proposals to decriminalize 

marihuanael2 

"I represent the International Association of Chiefs of 
Police, more t~an one hundred thousands members. We 
have adopted resolution rather annually on this 
subject. We have very strong feelings about the 
subject. 

Mo~era~e penalties cal? be extremely effective in 
adJustJ.ng human behavJ.or. 

The International Association of Chiefs of Police 
abs~lutelY opposes any relaxation of our nat:tonal 
marJ.huana law. Decriminalization of marihuana can be 
counted on to tremendously increase marihuana abuse. 

I have a report from Maine where they p()lled 130 chiefs 
who all opposed decriminalization. 

Yet another national study (Smith and Locke, 1971:40), this 

one on the enforcement of obscenity and pornography laws, 

reported differences between police and prosecutors in their 

attitudes towards the enforcement of the laws involved. 

12 

-[G]enerally speaking, the police throughout the 
country feel that the enforcement of obscenity and 

u.S., Congres~, House~~Select Committee on Narcotic Abuse and 
Control, HearJ.ngs, 90tb Cong., 1st Sess o , 1977, p. 82. 
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pornography statutes takes a low priority as compared 
to crimes of violence, burglary and larcenyo However, 
the police (as compared to most prosecutors) feel very 
strongly about this area of law enforcement. Many 
emphasize a strongly puritanic:rll:ll ethos, feel that 
pressure must be kept up because pronography is a 
source of corruption, and consistently indicat~ that so 
long as the laws are on the books they must be 
enforced. Many \'1ho say that they have very little 
concern about pornography in the hands of adults insist 
that strict legal controls on gray areas of pornography 
are r~ecessary because so much of the materials sold to 
adul £5 f il ter down to children.-

In contrast, - [p] rosecutc'rs generally feel some of the 
same frustrations that the police d() about their 
inability to gain convictions in obscenity and 
pornography cases, but their attitudes tend to be 
somewhat more philosophical about this problem. Most 
of the prosecutors seem content to lirai t until the 
Supreme Court comes out with a ruling, or some 
constitutional amendment or law is passed which will 
make it possible to proceed success:f:ully against 
dealers in the gray areas of obscen:f. ty and 
pornographyoW 

It has been suggested (National Advisory Commission on Criminal 

Justice Standards and Goals, 1976; and Fciwler, ~.s.L., 1977) 

that inconsistencies in the enforcement policies of police and 

prosecutors such as those described above should be eliminatedo 

In our view, however, such inconsistencies are not neces,sarily 

dysfunctional especially when the laws 1nvolved are controversial 

and opposed by reasonable and substantial segments of the general 

public. Inconsistencies in the enforcement of such laws oerve 

the interests ofi a ~piuralistic society by providing a compromise", 

between the conflicting demands on the system. The value clashes 

that exist between groups in society with differing views as to 

the propriety of specific laws are partially satisfied by having 

the criminal' justice system both -do something" about these 

matters and yet not become overly intrusive or punitive. 
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20 Findings and Conclusions 

Our findings and conclusions regarding what the goals of 

police and prosecutors are and whether they differ are organized 

below around Perrow's five types of goalso 

a. Social Goals 

Police and prosecutor organizations have the same social 

goals. They are society's formal instruments for preserving two 

social values, the control of crime and the rule of law. But the 

two organizations conflict because they have different alle

giances to these values which are themselves partially incompat

ible. They also conflict because of mutual misunderstandings of 

each other's role in crime control. 

Controlling crime can be done most effectively and effi

ciently if the police are unrestrained by legal rules o Maximum 

efficiency is reached in a totalitarian state where the police 

have virtually complete discretion to arrest, search and detain 

anyone, for any reason and on the basis of little or no evidenceo 

But in a free SOCiety the police are not given this power because 

the society values freedom from government arbitrariness and 

interference in addition to valuing the control of crime.. There

tore numerous legal restrictions are placed on how the government 

n\ay proceed in its efforts to control crime. Police and prosecu

tors (and all government agents) are expected to abide by these 

restrictions and thereby uphold the ideal of the rule of law. 

Yet at the same time they are expected to effectively control 

crimea The partial incompatibility of these two demands is 

conveyed by the images the police often use to describe their 
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pOSition in the fight against crime. They often say it,is like 

fighting a person with one, hand tied behind your back or that 

while they play by the Marchese of Queensbury's rules while their 

opponents are allowed to play with no holds barred~ 

Where society regards two incompatible values as both 

desirable and tries to maximize each, conflict is inevitable. 

Moreover, if both values are the conCern of a single organization 

then when the conflict occurs one value will be suppressed in 

favor of the ,other. On the other hand, if responsibility for the 

two values is divided between two independent organizations, both 

values are more likely to be preserved but the two! organizations 

will become antagonist. 13 

. The American I,egal system has not Offici~lly divided the 

responsibility for cr.ime control and legality between police and 

prosecutors. Theoretically both agencies are equally responsible 

for the preservation of both values. In reality, however, there 

is a division of concern between them. The police are more 

sympathetic to and operate under more immediate pressures for 

crime control whereas prosecutors are more sympathetic to and 

subject to. the requirements of the rule of law. While this 

informal division of concern causes antagonisms between police 

and prolsecutors, it benefits society. It helps to insure that 

neither value is sacrificeq for the other4 This protection is 

fortified by the fact that l?Olice and prosecutors in America are 

13 The logic of this analysis and supporting evidence. from the 
field of organizational resear.ch has been developed by Litwak 
and Hylton, 1972. 
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members of independent organzations (unlike the British system). 

Besides the antagonism generated by their differential 

al~egiance to the values of crime control and legality, police 

and prosecutors clash in the course of controlling-crime. That 

job consists of two distinct functions, maintaining order and 

enforcing law. Both organization~ perform both functions. But 

clashes between them occur because of misunderstandings of each 

other's order maintenance functions. 

The order maintenance function of the police has long been 

described by numerous writers (Wilson, 1968; Bitner, 1970; 

Cumming, ~c Al., 1970; Whittington, 1971; Shane, 19801 American 

Bar Association, 1980). Much of policework involves the settling 

of disputes or dealing with behavior which might lead to disputes 

or disruptive conduct, such as family quarrels or public drunken

ness o In handling these matters the police objective is to keep 

the peace.. They do this by employing a variety of informal 

remedies short of invoking the formal legal sanction of arrest 

(such as taking an angry hUsband for a ride until he cools off). 

Occasionally, however 1 they will make arrests either as a way of 

getting lawful control over situations in which they could not

otherwise restore order (e.g. arresting a noisy drunk at a tavern 

who refuses police requests to leave), or because in the course 

of the encounter they unexpectedly discover contraband (such as 

marijuana) and feel compelled to ,arrest in order to avoid the 

appearance of laxity. 

Prosecutors generally lack an appreciation of the' order 

maintenance function of the police pattly for lack of street 
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experience and partly because these police activities lie in the 

grayer areas of legal propriety. Consequently prosecutors are 

either unaware or unsympathetic to how their policies and 

attitudes generate conflict with the police over this matter, as 

illustrated below. 

Illustration 3.1 

In jurisdiction 15, the prosecutor established a policy 
which prevented the police from handling the common' 
problem of domestic and neighborhood disputes in the 
flexible and, in the police opinion, appropriate way 
they had done in the.! past. Because of a recent 
revision in the state rules of criminal procedure 
(which the prosecutor had supported), the police were 
no longer allowed to arrest in misdemeanor cases on 
their own authority unless the misdemeanor occurred in 
their presence. The local prosecutor directed the 
police to take no action in these misdemeanor cases 
beyond filing a brief report and informing the 
complainant he or she must appear' in person during 
normal business hours at the local police department to 
file a complaints 

The local police sharply criticized this new 
policy arguing that it not only prevented them from 
carrying out their order maintenance function but put 
them Mbetween a rock and a hard place." Domestic and 
neighborhood disputes tY;9ict.:lly involve high emotions 
easily triggered into violence. The greatest practical 
benefit of police intervention in such situations is in 
separating the partieS and allowing emotions to cool 
off. Now the police were reduced to telling the woman 
in fear of beill~r brutalized by her husband at 11 
o'clock at night that there was nothing they could do 
but take a report. If she wanted him arrested she 
would have to file a complaint in person the next 
business day--at which time, of course, the immediate 
danger would have passed and the woman would not want 
her husband arrested,' even if he had beaten her in the 
interim. 

The prosecutor's policy made good sense in a 
short-sighted way from the perspective of reducing hiR 
incoming caseload. An in-~ouse study found that over 
70% of all victims of misdemeanors did not pursue their 
cases beyond calling the police. 

But the police were left with an unpleasant 
choice. If they tell the irate citizen they cannot do 

-69-

• - J .... 

, 
. l~ 

, I 
I , 

, ( 

" ! ' 

, 

\ 

,") ;' 
t l 

" ' ~.j 

cO ('.._ 

""" (!) ~." .ti...""-

r. 

II ? 



.. 
anything, they are berated for the "stupidity" of 
"their" policy and for their unwillingness to "do their 
job!! in a situation which the citizen "pays his taxes . 
to have taken care of" and is sure he "has a right to 
under the American Constitution." If, on the other 
hand, the police believe there is a real potential for 
violence and feel they must make an arrest, they are 
forced to "stretch the truth" and state on the official 
report that a felony had been committed. (With a 
felony they can act on their own authorityo) 

Ultimately this policy has had four negative conse
quences. The police have been forced to lie in order 
to do what they regard as necessary in some situations1 
the prosecutor is receiving "felony cases" which 
eventually have to be screened out; the official 
criminal statistics in the jurisdiction are artifi
cially inflated by felonies which would otherwise have 
been counted as misdemeanors; and the police are 
antagonized for having to nt~ke the heat" for a policy 
they did not make and do not approve. 

Illustration 3.4 

In jurisdiction 11, a police officer complained about 
the prosecutor's charging practices citing the fact 
that they interfered with his order maintenance 
function. He had a case where he arrested a def~ndant 
only to avoid a volatile situation on the street He 
did not intend to have the person prosecuted bec~use he 
knew him to be a former offender who had -been going 
straight for a long time. R But the defendant qualified 
un?e: the local prosecutor's definition of career 
cr1m1nal and the prosecutor refused to drop the case 
For the policeman that meant he had to be far more 0 

cautious about using his arrest powers in the course of 
exercising his order maintenance functions in the 
future .. 

Prosecutors also have a large order maintenance function 

which is often misunderstood by the police. A substantial 

~?~tion of the cases referred for prosecu~ion involve disputes 

between people who know each other. 

into technical violations of law. 

These disputes have erupted 

In its study of felony cases 

in Manhattan the Vera Institute of Justice (1977) found as much 

as 56% of the crimes against persons and 35% of the crimes 
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property involved people who know each other. These cases were 

consistently dispoE;ed of in a more lenient fashion than those of 

crimes between strangers. That is, they were more likely to be 

rejected, dismissed, plea boxgained and sentenced to more lenient 

sentencess 14 

These cases end up in. the courts because there is no other 

institution in society for settling them. Undoubtedly many are 

cases where the police tried and failed to restore order/without 

making an arrest as, for example, the situation where a girl 

insists that the police arrest her estranged boyfriend who just 

broke through her apartment door while threatenin.g to beat her 

up. The dispute might have been resolved informCl-lly by the 

police themselves bad they arrived a few minutes earlier. The 

fact that it gets referred to the prosecutor for resolution does 

not change the basic nature of the case. Prosecutors will not 

see it as a predatory crime deserving full prosecution but as a 

largely peX;IRonal dispute to be settled through some non-trial 

disposition such as diversion, restitution, l=eferral to some 

treatment agency or simpling dismissal. The police, however, 

will see these cases eventually being ,dropped or plea bargained 

out of the system and this will reinforce their view that the 

prosecutor drops and bargains too many caseso 

1~ 

b. output Goals 

This is due in large part because of the practical 
difficulties of getting convictions in such cases. , 
Complaining witnesses change t~eir minds about pro'secu~in~; 
victims sometimes appear as gU1lty as the defendants1 Jur1es 
do not like to convict in such cases. 

-71-

.' 

@ , 0 

o 

. \ , 
, t .' ~'!:\\'~ 

" if 
It <> '. ~ • 

~ 

1--

, 



;-;:: 

b !L 

-. 
The output goals of police and prosecutor will be analyzed 

first in terms what goals they have for the criminal justice 

system as a whole and then in terms of their individual 

organizational output goals. Police and prosecuto~s appear to 

agree with each other on and generally support four of the five 

output goals of the criminal justice system {deterrence, retribu

tion, incarceration, and restitution but not rehabilitation}. Of 

the five the police tend to be most concerned with deterrence. 

They often seem preoccupied with a desire for long sentences and 

they regard dispositions without any incarceration as a waste of 

their efforts. This demand for prison time is linked to an 

underlying faith in the deterrent power of severe sentences. It 

is this belief that engenders resentment against prosecutors and 

plea bargaining, as evidenced in the comment of a patrolman who 

told us: 

·Personally [p17a bargaining] offends me because we're 
here ~o.stop cr1me •• 0 deterrence is important. We 
ge~ m1~1mum ~entences and it will not deter them from 
d01ng 1t aga1n." 

Prosecutors share the police conc b t d t ern a ou e erri?9 crime 

and they agree that incarceration can have a deterrent impact in 

some situations o Thus in response to 'a growing rate of armed 

offenses a prosecutor's office.may st bl· h . , e a 1S a pol1cy of requir-
, 

ing some prison time in all plea bargains· 1· ... 1nvo vl.ng armed 
offenses. But, in other ways prosecutors differ from the police 

in their views about deterrence and incarceration~ Prosecutors 

are more skeptical about 'the ability of the legal system to deter 

certain crimes~ For instan ce, a survey of police executives 
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found they were unanimously and strongly convinced of the 

deterrent value of marihuana laws15but a similar' survey of 

executive-level prosecutors found that 75% of them regarded 

marihuana laws as having little or no deterrent value (National 

Commission on Marihuana and Drug Abuse, 1972). 

Prosecutors also tend to be skeptical about any simple 

relationship between severity of punishment and deterrence. In 

any event, when they are determining the length of sentence to be 

sought their calculations are more often in terms of local 

standards of "reasonable" sentences rather than in terms of how 

much severity is needed to deter that crime. Furthermore, their 

calculations are heavily influenced by the practical 

consideration of whether they could win the case at trial. A 

lenient sentence in a weak case is in their view a stronger 

deterrent than losing the case at trial. 

Turning from the output goals that police and prosecutors 

want from the overall justice s~tem to the output goals of their 

respective organization§, the perspective shifts. The, two 

organizations now must be examined as subunits of an overall 

system whose jOint effort is needed to accomplish the goals of 

that larger system. From this perspective police and prosecutor 

organizations are linked in a relationship of supplier and 

consumer. In theory the police should supply the prosecutor with 

15 Testimony of Chief Edward Davis on "Decriminalization of 
Marihuana,· U.S. Congress, Select Committee on Narcotics 
Abuse and Control, Hearings, 95th Cong., 1st Sess." March, 
1977, p. 83. 
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what he needs to do his job which is to convict the guilty, 

acquit the innocent, protect other social interests at stake artd 

dispose of all other cases in a timely, efficient and equitable 

fashion (see generally, American Bar Association, 1979). This 

means supplying well-documented cases whose real merits are 

apparent so that deserving cases can be convicted and sentenced 

appropriately. That is, the police shoul'd have a conviction

orientation towards case preparation as well as in regard to 

measuring their own performance. But, they do not. Instead of 

defining their law enforcement mandate as something which ends 

with the conviction of a case, the police have defined it as 

ending with arrest G This is reflected in the organizational and 

personal performance measures they use for rating themselves. 

Rather than using conviction rates or dismissal rates or plea 

bargaining rates (all of which are related in part to the quality 

of the policework in the case) the police use arrest and 

clearance rates. They justify this on the reasonable grounds 

that unlike conviction, dismissal, and plea bargaining rates, 

clearance and arrest rates are more clearly a reflection of 

police performance uncontaminated by other factors.~6 But, 

notwithstanding the apparent reasonableness of this argument,l7 

·16 
Other~ have given ~ more cynical interpretation of this 
(Mann1ng~ 1979; Re1SS and Bordua, 1967). They suggest that 
clearance and arrest are used by the police as performance 
measures because they can be controlled and manipulated by 
the police while other rates cannot. 

Thi~ argum7nt is addressed again in Chapter 5 where a 
rat70nale 1S presented for the development of new measures of 
pol1ce performance that are linked to a conviction-

(Footnote continued) 
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its net effect is to reinforce the truncated definition of the· 

police mandate as ending with arrest and clearance. 

This constricted definition of the police mandate represents 

a major incompatibility with the needs of the prosecutor and of 

the overall system of justice. It causes a systematic bias 

against making cases as strong as they need to be for the 

prosecutor. This builds in a self-defeating circle of events in 

which prosecutors are forced to be lenient in plea bargaining in 

order to get pleas in weak cases o This, in turn, causes the 

police to be annoyed at prosecutorial leniency which causes 

'further tensions between police and prosecutors and further 

reduces what little incentive there is for the police to bring in 

Btrong cases and to do post-arrest follow-up investigation. Once 

the arrest has been made and the clearance statistic obtained, 

any additional work by the police is just "doing a fa.vor 1'1 for the 

prosecutor, I!making him look good" or -doing his jOb'~·' An 

executive assistant prosecutor with six years experience and who 

was a declared candid.ate for local sheriff put it this way, -The 

number of arrests are after all what the newspapers u~e to grade 

the chief of police. There is an absolute motivati~n on the part 

of the executive police officer to make an arrest and then take 

the attitude that the rest of the work is the prosecutor's 

problem.-

l7(continued) 
'orientation but are also uncontamlnated by the performance or 
poliCies of the prosecutor or other confounding factots need 
to be developed. 
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It appears that until and unless the police adopt a 

conviction-orientation the community will not receive the stan

dard of justice that it needs. A conviction-orientation does not 

mean a demand for punitiveness or for every case to be disposed 

of at trial., It means that for those cases which are intended to 

be processed through to conviction the strongest possible Cclses 

should be made and the polica should measure their performance in 

terms of the degree to which they have made those cases stro.ng. 

There are some positive signs that this may eventually come 

about. Most encouraging is the finding of the Police Chief 

Executive Committee of the International Association of Chiefs of 

Police (National Advisory Commission on Standards and Goals, 

1976:117) that there has been a shift in police thinking in the 

direction of taking a greater interest in what happens to cases 

after they are referred for prosecutiono The Committee reports: 

-A ~revalent philosophy a decade ago was that the 
po17c~ sh?Uld do their job without concern for the 
eff2c1enc1es of other criminal justice agencies. If 
the pros~cu~or refused ~o file a complaint, if the 
courts d2sm~ssed an act10n, or if the parole board 
released the criminal, the police were told they should 
not be concerned. The police adopted the philosophy 
that they should be insensi ti'l7e to what others did but 
should cont~n~e to.do ~heir best and ignore the actions 
of other cr1m1nal JUst1ce agencies. That philosophy 
has cha~ged. The police have become interested in what 
others 1n the criminal justice system dOoR . 

But, there is a long way from being interested in what 

others do to developing a conviction-orientation in which one 

acknowledges partial responsibility for what others do and one 

develops performance me;asures keyed to the information needs of 

the prosecutor at trial rather than the information needs of the 
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police officer at arrest.. Some of what is needed to be done 

before this gap can be bripged will be presented further in the 

discussion on case feedback (Chapter 5). 

c. Product-Cha,acteristic Goals 

When one asks the police what characteristic they want most 

in case dispositi:Qns the answer is invariably greater severity in 

sentencing. Our findings in this regard parallel those of others 

(see Reiss, 1967; and McIntyre, 1975). However, it appeared to 

us, as it did to McIntyre, that this punitive attitude may be a 

form of exaggerated public posturing. He concluded that -[t]he 

extreme impression police sometimes leave is unfortunate becau~e 

when they are pinned down it becomes clear that most of them do 

not feel that strongly 0 • • that all criminals should be put in 

jail- (McIntyre, 1975:214). 

We examined the police complaint that prosecutors are too 

lenient in greater depth in order to determine how much the two 

groups differed in this product-characteristic goal. We pre

sented represe~tatives of both groups with the same hypothetical 

armed robbery case and aske~ them to decide how the case should 

be disposed and on what terms. contrary to expectations the 

police were ~ lenient than prosecutors along all five 
11 

dimensions of the disposition decision (see Tables 3.1 through 

3.5). The police were more likely than prosecutors to be 
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lenient in the choice of disposition (18% of police compared to 

6.6% of prosecutors recommending dismissing the case); more 

likely to be lenient in the choice of charge (only 43.5% of the 

police compared to 6902% of the prosecutors recommended the case 

be plea negotiated out ~ pharged as opposed to a reduced 

charge) 7 more likely to be lenient in the choice of where the 

sentence should be served (56% of the police recommend~d. prison 

and 22% recommended jail compared to 63% of the prosecutors 

recommend.ing prison and only 14% reco'itlmending Jail); more likely 

to be lenient about recommending probation {19.6% of the police 

recommended straight probation compared to or~y 8.4% of the 

prosecutors); and more likely to be lenient in terms of. the 

length of sentence recommended (only 29.7% of police compared to 

49.6% of prosecutors recommended 5 or more years). 

Table 3.1 

COMPARISON OF POLICE AND PROSECUTORS' 
RECOMMENDATIONS REGARDING TYPE OF DISPOSITION 

FOR A HYPOTEHTICAL ARMED ROBBERY 

Dispositions 
Recommended 

Go to trial 
Dismiss/no1 pros 
Plea bargain 

x2 = 6.02 P < .05 

Prosecutors 
[N=136] 
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7 .. 4% 
6.6% 

86.0% 
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Police 
[N=6l] 

6.6% 
18.0% 
75.4% 
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Table 3.2 

COMPARISON OF POLICE" AND PROSECUTORS ' RECOMMENDATIONS 
REGARDING LEVEL OF CHARGE TO BE SOUGHT IN PLEA 

BARGAINING FOR A HYPOTHETICAL ARMED ROBBERY 
[Basad only on respondents who 

recommended the case be plea bargained] 

Level of Charge to be 
Sought in Plea Bargaining 

As charged 

To a lesser felony 

To a misdemeanor 

x2 = 9.28 P < .01 

As recommended by: 
Prosecutors Police 

[ N=117 ] [N=46] 

Table 3,.3 

69.2% 

24.8% 

6.0% 

43.5% 

45.6% 

10.9% 

COMPARISON OF POLICE AND PROSECUTORS' RECOMMENDATIONS 
REGARDING LOCATION OF WHERE SENTENCE SHOULD BE 

SERVED FOR A HYPOTHETICAL ARMED ROBBERY 
[Based only on respondents who 

recommended the case be plea bargained] 

Location of where sentence 
should be served 

Time in prison 

Time in j-..lil 

Probation plus time 

Probation 

x2 = 9.03 p < .05 
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As recommended by; 
Prosecutors Police 
[ N=106 ] [N=46] 

63.2% 

14.2% 

14.2% 

8.4% 

56.5% 

21.7% 

2.2% 

19.6% 
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Table 304 

COMPARISON OF POLICE AND PROSECUTORS' 
RECOMMENDATIONS REGARDING TYPE OF 

SENTENCE FOR A HYPOTHETICAL ARMED ROBBERY 
[Based only on respondents who 

recommended the case be plea bargained] 

. As recommended by: 

Type of Sentence 

Some time incarcerated 
(jailor prison) 

Straight probation 

x2 == 3076 Not significant 

Prosecutors Police 
[ N=106 ] [N=46] 

Table 305 

9106% 

8.4% 

80.4% 

19.6% 

COMPARISON OF POLICE AND PROSECUTORS' 
RECOMMENDATIONS REGARDING LENGTH OF SENTENCE 

FOR A HYPOTHETICAL ARMED ROBBERY 

Recommended Sentence 

1 .... 6 months 

6 months- 1 year 

1"'2 years 

2-5 years 

5 years & more 

x2 = 8.44 Not Significant 

As recommended by: 
Prosecutors Police 
[ N=121 ] [N=37] 

606% 

12.4% 

10G7% 

2007% 

4906% 

2.7% 

10.8% 

1602% 

40.5% 

2907% 
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These findings are in sharp contrast to the police public 

posture of demanding more punitive dispositions and of criticiz

ing prosecutors for plea bargaining cases. They make one wonder 

what the real nature of the police complaint about prosecutors is 

and what the police really want fromtbe criminal justice systemo 

Part of the answer to these questions is suggested by an in-house 

sttldy by the New Orleans Police", Department" The study generally 

parallels our findings but extfa:n.ds them beyond the one hypothet

ical armed robbery case. Thesltudy implies that much of the 

police complaint about disposi t~ions is in the nature of general

ized, unreflected grumbling rather than informed criti.cism based 

on realistic appraisal of the lllerits of individual cases. 

Alarmed over the high rate of case rejection by the local prose

cutor's office, the New Orleans Police Department established a 

special unit which reviewed all cases before they were sent to 

the prosecutor. For each case the police kept track of the 

disposition which they wanted to get after they had reviewed its 

meri ts. When the deserved disposition was compared to .. the 

dispositon the case actually received, the two were in agreement 

!}O% of the time! 

We agree with the implications of the New Orleans study and 

with those of McIntyrels. Some of the police complaj.nt about 

prosecutorial decisio'~ making would diminish if the police were 

required to be speci1cic a.nd identify their criticisms in 

individual cases based on realistic appraisals of those cases" 

But, our interviews and othel: evidence suggest, there is something 

else at work. It iLS tbe pc.llice desire to hav.e input into the 
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disposition decision making process. It is about the system 

goals of the police. 

d.. System Goals 

Police and prosecutors are largely in agreement regarding 

how they would like to see the criminal justice process organized 

and operated. Up to a point they are both advocates of Packer's 

(1968) crime control model of the process. They both advocate 

efficiency, finality, speed, and the minimum number of legal 

clbstac1es to successful prosecution.. But, they part company over 

the twin engines of the crime control model, namely, case 

rejection and plea bargaining. The police disapprove of case 

attrition and the informality of plea bargaining. They would 

prefer that more cases go to formal adjudication at trial. In 

contrast prosecutors find case rejection and plea bargaining as 

necessary, acceptable and, not infrequently, preferable to a 

trial disposition. 

But, as already indicated, to some extent these differences 

are more apparent than rea1~ The police complaint about plea 

bargaining and case rejection is not primarily about leniency 

(although that is part of it). It is not primarily about 

questions of the legitimacy of the prosecutor exercising such 

broad powers of discretion (although that is part of it)" It is 

that the system of justice by negotiation and attrition has not 

institutionalized police input into the disposition process. 

This in turn means that its manner of functioning does not give 

due recognition to the professional investment d an proprietary 

interest of the police in the case dispos~t~on d . . ... ... ec~s~on making 
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process; and it does not accord the police professional status 

equal to the other th.ree professional groups involved in that 

decisil:>n making, namely, prosecutors, judges and defense 

attorneys. Where the police have input into the disposition 

decision making process and their views are, at least, taken 

seriously (a1th(>ugh ~.,ot necessarily given controlling or veto 

power), the police complaint about plea bargaining and case 

rejection diminishes and their satis,faction with case outcome 

decisions increases~ 

Evidence fo;, lthese conclusions comes from several sources: 

(a) the substart~ial discrepancy between the vociferous complaints 

by police about prosecutorial leniency and the substantial 

leniency shown by the police when given the simulated opportunity 

to make the prosecutor's decisions for themselves: (b) the 

widespread complaint by police about lack of communicaton with 

the prosecutor especially regarding police input into case 

dispositions (see Table 2.1, Chapter 2); and (c) other studies 

especially the work of Arcuri (l973 and 1977) and Kerstetter 

(1979a and 1979b). 

Arc\!.t:.i (1977) reports that 69% of the 340 police officers 

surveyedt.esented prosecutors who plea bargained cases before 

discussing the case with the police officer. Kerstetter (1979a 

and 1979b) analyzed the results of an experiment in Dade County, 

Florida where police were allowed to participate in a structured 

plea negotiation conference .in which the judge, the prosecutor, 

the defense attorney and frequently the defendant and victims 

were present. The police were not given controlling or veto 
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power but, were allowed to participate in discussions as to the 

facts of the case as they knew them and as to what in their 

opinion the appropriate disposition should be. Be founn that: 

(a) the police saw themselves as the least influential of all the 

parties to the discussion; (b) that those police who attended the 

conference compared to those in the control group that did not 

had this perception changed significantly in the direction of 

seeing themselves as having greater influence in the decision 

makingi (c) that police officers who participated in the con

ference were significantly more satisfied both with the dispo

sition process and with the case disposition outcome: and (d) 

that among police officers attending the conference, satisfaction 

with the disposition of the case increased the perception that 

their version of the facts and their recommendations for 

dispositions were given increased prosecutorial and judicial 

attention. 

Kerstetter's findings complement our own and support us in 

concluding that police satisfaction with the disposition process 

can be improved without radical changes in the criminal justice 

process. Improvements can be made by developing ways for 

allowing the police to have input into the case disposition 

decision making process and for that input to be taken seriouslyo 

Allowing for such input would reduce the conflict between police 

and prosecutors as well as the demoralizing impact of plea 

bargaining on the police. Most importantly, it would improve the 

quali ty and amount of information available to the decision maker' 

and, thereby enhance the qu~lity of justice that can be 
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e. Deriyative Goals . 

Police and prosecutor organizations are similar in the use 

to which they put the power which their organizations generate by 

their mere existencee Typically they use it to try to influence 

elements in their environments for their own purposes. Common 

targets for influencing are the 'state legislature, the county or 

city officials who control funding decisions, public opinion, and 

frequently each other. Prosecutors can influence the police 

directly by refusing to prosecute their cases. This tactic is 

occasionally used to counteract police practices which prosecu

tors regard as improper. For instance, in Milwaukee, WisconSin, 

the u.s. Commission on'Civil Rights (1972:S3), found that the 

District Attorney's office refused to prosecute gambling cases as 

state crimes because the office had found gross inequities in the 

way in which the police were enforcing that lawe The law was 

being more stringently applied in the black community than 

anywhere else. Garnb~ing raids were almost always exercised in 

that one area. 

The police are not able to influence prosecution practices 

as directly. But, they have ways. In some communities the 

police vote can make the difference in the election of the 

district attorney. Incumbent. district attorneys are aware that 

police officers take an active interest in local elections and 

~8 This last point is developed e:ttensively in Part IV of this 
report. 
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are cautious about losing their vote. In all communities the 

police are familiar with certain tactics they can use to "put the 

heat- on the prosecutor's office. One notable tactic is used in 

several cities to counteract the common prosecutorial policy of 

not accepting minor assult cases. The police tell the victim or 

the news media that they know who tpe criminal is and even have 

sufficient evidence to arrest but are taking no action because 

the prosecutor is not interested in such cases. sometimes this 

ploy is made a little more dramatic by waiting until several such 

cases accumulate so that it appears that the prosecutor is 

ignoring a minor crime wave. The police feel such. tactics are 

justified because they should not have tC) -take the heatH for the 

prosecutor's policies. 

The tactic of going to the newspapel~s is used by both 

organizations. Sometimes it is done to jlnfluence the other 

organization. More often it is part of em ongoing underlying 

competi tion between the two for favorablE~ public opinion. This 

is frequently obtained or maintained by E~ach organization only at 

the expense of the other. When the publJlc becomes displeased 

with the criminal justice system, the component organizations 

often try to salvage their respective pulblic images by pointing 

the finger at the other guy. The newspaper headlines below (each 

from a different city) typify this widespread and commonplace 

public conflict. 

POLICE-D.A. TENSION NOTHING NEW (Morrison, 1979:1). 

FEDERAL, STATE DISCORD MARS DRUG SMUGGLING 
INVESTIGATION The local prosecutor who ran the . 
investigation called it -successful. n A federalOd;ug 
enforcement official called it "illegal- (Babcock, 

-86-

••• _.-.- ... ? .... ,.-:-- .. _---.- .... .-- ....... ,-. ,. ... 

.. 
197/\9:: AS) • 

U.S. ATTORNEY TELLS POLICE TO DEVELOP STRONGER DRUG 
ARREST CASES (Kamen and Weiser, 1981:Bl). 

70% OF CASES DECIDED BEFORE TRIAL ••• [P]olice 
detectives • • e charged that [plea bargaining] is too 
widespread. • •• state's Attorney defended the amount 
of bargaining ••• (Cummings, 1979:4A). 

ARLINGTON'POLICE CRITICIZE PROSECUTOR'S ROLE IN PROBE. 
Arlington police publicly demanded yesterday that the 
county prosecutor • • • remove himself from the 
investigation of the shooting of an Arlington real-' 
estate salesman and his fiancee last year (Shaffer and 
Boodman, 1979:Cl). 

D. C. POLICE, PROSECUTORS CLASH OVER DROPPED CHAR~E 
(Weiser,1980:Cl). 

POLICE KEPT PROSECUTOR IN DARK WHEN BINGO PROBE WAS 
REOPENED (Meyers and Seaberry, 1978:Al). 

RIZZO TELLS PANEL PRESS STIRES CHARGES OF POLICE 
BUTALITY • • • [The chief of the local district 
attorney's polic·e brutality unit] ,characterized the 
[Philadelphia police department] as a "dinosaur that 
needs to be brought up-to-date," [and] said the 
department has routinely denied his office evidence 
required for prosecution of police brutality cases 
(Cory,1979:A2). 

D. {:onclusions 

As with all organizations identifying the goals of police 

and prosecutor organizations is a llseful but complex exercise. 

The difficulty is compounded by t,he fact that these two 

organizations are parts of a larger whole which itself has goals. 

The criminal justice literature is in disagreement over whether 

police and prosecutors have the same or different goals. But, a 

large part of that disagreement is semantical. It results from 

the failure to distinguish among types of goals and to 

systemmatically compare the two organizations in terms of these 

goals. 
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Using the five types of goals developed by Perrow «1972) 

police and prosecutors were found to have certain types of 

organizational (and personal) goals in common, but this does not 

assure harmony between the two organizationso 

The social goals (major social functions) of both police and 

prosecutor organizations are officially the same. In a free 

society both are supposed to be to control crime and disorder and 

to preserve the rule of law. In practice, however, conflicts 

arise in the pursuit of these goals for three primary reasons. 

The prosecutor's function interven.es between the police and thei~ 

goal of enforcing law by convicting criminals& Prosecutors often 
, 

frustrate police efforts to achieve that goal by rejecting, 

dismissing, negotiating a case or losing it at trial. Some of 

the cases that are deliberately dropped from the prosecution or 

pled down to lower charges represent specific disagreements at 

the policy level between police and prosecutors as to which laws 

shall be enforced and at what level. Other times the 

disagreements are limited to conflicts between individual police 

officers and prosecutors over the value" cf particular cases. 

Such conflicts are not uncommon and occasionally result in 

physical hostility such as fist fights and tire slashings. At 

the policy level the disagreement involves the non- or minimal 

prosecution of certain classes of cases (often vice climes) and 

these disagreements occasionally result in battles between police 

and prosecutors fought out in the news media. 

The second source of conflict between police and prosecutors 

in achieving their social goals arises from their performance of 
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their respective order maintenance functions. The main problem 

here seems to be a mutual ~isunderstanding of the other's order 

maintenance function and of the mutual dependence of each agency 

on the other for fulfilling" this function. 

The third source of conflict over social goals is due to the 

differential allegiance of police and prosecutors to the goals of 

crime control and the rule of law. The police are more sensitive 

than prosecutors to the demand for crime control and prosecutors 

are more sensitive than the police to the requirements of 

legality. This is partly due to differences in their social and 

individual backgrounds but primarily due to the differ.ences in 

the nature of their law enforcement tasks and their structural 

relationship to the public. In enforcing law the police are 

under greater scrutiny from the public as well as greater 

pressure for immediate action. What is more, unlike'prosecutors 

the police come in direct physical contact with defendants and 

are often involved in dangerous and sometimes painful and 

disgusting situations. Under these circumstances it is difficult 

to devote as much enthusiasm to preserving the rule of law as to 

controlling crime. In contrast, prosecutors being removed from 

the pressures of the street and having substantial training in 

the law are bet~er able to play the role of the detached, 

reasonable man following the dictates of law. But, the aloofness 

and objectivity of the reasonable man can easily be resented and 

misunderstood by the man who is emotionally committed and who 

lives daily with ,the unreasonableness and inequities of the 

street. 
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Police and prosecutors are in partial agreement over the 

output goals they want ~ ~ criminal justic~ system~ Both 

emphasize deterrence, retribution, and incarceration. But, 

prosecutors tend to be more skeptical about the deterrent power 

of selected laws and more willing to see rehabilitation and 

restitution as output goals. 

As for the output goals Qf thg individual organizations, the 

police are in a special relationship to prosecutors, namely that 

of supplier to consumer. Theorectically the output goal of the 

police should be to supply all (or most) of what the prosecutor 

needs for input. This means supplying well-documented cases 

(i.e. information) capable of being convicted at trial if the 

merits so warrant. This requires that the police be oriented 

toward conviction and measure their performance accordingly. 

But, the police have not adopted this goal. Rather, they define 

their mandate as' ending with arrest and their output goal as 

arrests and clearances. This represents a major incompatibility 

with the goals of the prosecutor and of the system. (It is 

discussed in depth ill Part IV of the report.) 

With regard to product-characteristic goals the police 

believe they differ from prosecutors in wanting more severe 

dispositions than prosecutors. However, it was found that when 

police and prosecutors were given a hypothetical armed ~obbery 

case and asked for their recommendations as to the police were 

more likely to be lenient than prosecutors in terms of the choice 

of disposition; the choice of charge; the choice of where the 

sentence should be served; the type of sentence; and the length 
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of the sentence. This tlogether with othet findings suggest that 

the main po~ice complaini: about prosecutor.s. (namely, that their 

disposition policies are too lenient) is not primarily' about 

product-characteristic goals (i~e., the leniency of decisions) 

but about system SQals. That is, the complaint is about the way 

the dispost tion decision process is organized and w'hat informa

tion is used in reaching decisions. The police complaint is that 

the system of negotiated justice does not give due recognition to 

the prof9ssional investment and proprietary interest of the 

police in the case disposition process. It does not accord the 

police the opportunity to partiCipate in that decision making 

process in a way that allows them to introduce information which 

might not otherwise be considered and which simultaneously 

accords them professional status similar to that of the other 

three professional groups involved in that process, namely, 

prosecutors, judges and defense attorneys. 

Police satisfaction with the dispoSition process can be 

improved without radical changes in the criminal justice process. 

Improvements can be made by developing ways for allowing the 

police to have input into case disposition decision making and 

for that input to be taken seriously. Allowing for this would 

reduce some conflict between police and prosecutors; would reduce 

some of the demoralizing impact of plea bargaining on the police; 

and would also supply information useful to the decision makers. 

with regard to the fifth and last type of goal, namely, 

deJ;'iyed goals, police and prosecutors use the power generated by 

their operations to do the same things, namely, to influence the 

-91-

_ ... " ........... - •••• -' .. >- ... --__ --:.-"' .. _____ .. _----.~ .. -_ ............................. '1 ...... _._ ........ _-"'.- .... . 

: 
i' 

:1 ' 
'I I 

: I' 
, l 

I: 

, 



( 

, , 

" 

u 

-. 
community, the legislature and the local funding sources 

regarding matters th~y value especially their organization's 

public image. In addition they try to control each other and to 

gain favor with the public at the other's expenseo 

" 
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CHAPTER 4, THE DIVISION OF LABOR BETWEEN 

, POLICE AND PROSECUTORS 

A. The Non-system of JUstice 

The criminal justice system is frequently referred to as a 

wnon-system." This label has two distihct meanings. One refers 

to/the fact of horizontal and vertical fragmentation in the 

system, ioe., the ~act that the criminal justice system is not 

one organization with a hierarchical command struci:ure and some 

chief executive at the top with,the power to coordinate the 

activities of the component parts. The other refers to the 

inefficiencies, inequities, and self-defeating inconsistencies 

which that fragmentation causes. These points have been made 

repeatedly since the earliest crime commissions. In 1931 the 

Wickersham Commission (U.S. National Commission on Law Observance 

and Enforcement, 1931:17) observed: 

In the typical American state policy, police, 
sheriff's office, coroner's o;fice, and prosecutillg 
attorney's office are wholly independent. Each may and 
often does conduct its own separate investigation of 
the same crime.. They cooperatf;l or cross each other'S 
tracks or get into each other's way as they like. Each 
is independently responsible; the police to a municipal 
authority or a State commission; the sheriff, coroner 
and pcrosecuting attorney to the people. Often each is 
quite willing to score at the expense of the other. 
Not infrequently each is unwilling to aid the other as 
a rival candidate for publicity. The country over " 
there is frequent and characteristic want of coopera
tion between the investigating and prosecuting agencies 
in the same locality. A prosecutor may work with 
police or not" and vice versa. Many examples have been 
found of these public agencies at cross-purpos~s or at 
times even actively thwarting one another, with no 
common head to put aq end to such unseemly and wasteful 
proceedingsw " 

Almost a half century later the American Bar Association 

-93-' 

~ .... ~ .. --.- ..... __ •• _--.----- ~~---- ---.--.~ .. '!"', _ ........ -- ... " .... 

(. r J 

, 

,-----"-" 



JI- " ~-"-'~~~''"''''~--''''''"'~''''''''''''-----'''''-'~-~'-'~''''~'~~~''''-'--~-~--'''-''''"~' .. -'"-.. ~.'"' , 

Committee on Crime Prevention and Control (1972:7) echoed the 

Wickersham observations: 

The American criminal justice system is roc~ed by 
inefficiency, lack of coordination and an obseSS1ve 
adherance to outmoded practices and procedures. In 
many respects, the entire process might more aptly be 
termed a non-system, a feudalistic confed7ration of 
several independent components often work1ng at cross 
purposes. 

until recently many of the complaints about the non-system 

were more in the nature of cursing the self-imposed darkness 

rather than prologues to lighting a few matches of reform. It is 

sometimes noted that this fragmentation is the result Qf 

deliberate sacrifices in efficiency and effectiveness in order to 

protect other fundamental American concerns, namely, autonomy of 

local government; a system of checks and balances to prevent 

monolithic governmental power; and protection against encroach-

ment of individual .aberties. For instance, in 1967 the 

President's Commission on Law Enforcement and Administration of 

Justice (1967:7) wrote: 

The system of criminal justice America uses 0 • • 

is not a monolithic,_or even consistent, system. Our 
system of justice deliberately sacrifices much in 
efficiency and even ineffectiveness in order to 
preserve local autonomy and to protect the individual. 
Sometimes it may seem to sacrifice too much. . 

Sometimes there have been calls for greater cooperation and 

consistency among the component parts of the justice system. The 

Natonal Advisory Commission on Criminal Justice Standards and 

Goals (1973:133) wrote: 

o • 0 [No] element of the criminal justice system 
com~le~ely.dischar~es i~s res~nsibilities simply by 
ach1ev1ng 1tS own 1mmed1ate obJectives. The police, 
the pro~ecutor, t~e courts, and probation, parole and 
correct10ns agenc1es must cooperate with each other if 
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the system is to operate effectively. This requires an 
effort on the part of each element to communicate with 
the other elements, even though this is sometimes 
difficult because of legal and administrative separa
tion of powers and responsibilities. 

The Executive Committee of the International Association of 

Chiefs of Police in its report on the police chief executive 

(National Advisory Committee on Criminal Justice Standards and 

Goals, 1976:116) concluded: 

It is impossible for anyone component of this 
system to meet the ovet'all goal of crime prevention 
successfully. Each component must, therefore, be aware 
of the problems and needs of the other co~ponents. . 
This knowledge cannot be gained internally, but must be 
obtained through communication with other components. 

Beyond these commentaries and calls for greater cooperation, 

the literature on this issue provides little guidance. There is 

virtually no systematic analysis of the exact nature of the 

fragmentation. There is Ii t'tle analysis of the extent to which 

coordination and cooperation among component parts of the system 

can be improved without violating fundamental constitutional, 

legal, and ideological prinCiples of government. There is a 

naive assumption that procedural and philosophical continuity 

throughout the criminal justice system is a desirable thing 

(contrary to what we have concluded in Chapter 3). Although it 

is usually noted that coordination and cooperation across 

organizational boundaries would be difficult, there is no 

systematic presentation of the mechanisms for 'achieving coor

dination and cooperation that are available. Finally, there is 

no analysis of the conditions necessary for such mechanisms to be 

established and operated to their maximum benefit. Typically the 
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advice is simply for somebody to get out there and start doing 

something. For instance, the Executive Committee of the 

International Association of Chiefs of Police (National Advisory 

Co~~ittee on Criminal Justice Standards and Goals, 1976:17) 

recommends: 

Police chief executives actively should initiate 
or encourage interactions with their counterparts in 
other components of the system. If a police chief 
executive waits for some other person to get the system 
working together, it probably will never happen. 

The balance of Part II of this report addresses each of the 

above issues as it affects the the police-prosecutor relation

ship~ The present chapter addresses the division of labor among 

police and prosecutors and the determinants of that division. 

Chapter 5 examines the mechanisms of coordination and cooperation 

that exist and a description of their operation and,success. 

Chapter 6 describes the necessary condition for cooperation 

between police and prosecutors, namely, trust. 

b. The DiyisioO of Labor: Its Adyantages and Disadyantages 

The principl~ of the division of labor simultaneously con

stitutes the major strength and the major weakness of any large 

scale social organization. By dividing a complex task into 

subtasks and distributing them among subunits of the larger 

system it is possible to achieve economies of specialigation of 

expertise, of routinization of tasks, and of the bringing to bear 

on one goal the separate efforts of many different people. Only 

after man discovered this principle were his early monumental 

achievements made, such as the building of the pyramids and the 
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central administration of far-flung empires (Lenski, 197). 

However, while the division of labor makes it possible to 

accomplish tasks beyond the capacity of a single individual 

working alone, it requires something that the lone worker does 

not need, namely, coordination and cooperation among workers. As 

with a machine, the efficiency of a large-scale social organiza

tion is related to the degree to which the component parts are 

properly articulated. 

The fact that subtasks are distributed among separate units 

of an organization makes coordination essential but difficult. 

No one p~rson has full control of a task from beginning to end. 

Therefore unless people working on an early stage of a task do 

what is needed by the people -downstream" who are supposed to 

complete the task the overall will not be effectively completed. 

Also, responsibility is diffuse, people at one stage in the 

process may pass work along to the next rather than assum~ng the 

responsibility for and burden of completing it at their stage. 

Also, conflict and competition as opposed to cooperation t:md 

coordination between the subgroups can be engendered. In 
summarizing the organizational research literature on these 

negative consequences of the division of labor, Katz and Kahn 

(1966 :65) identify a problem common to all m:ganizations which is 

fundamental to the understanding of the police-prosecutor 

relationship. They write: 

The tendency of any groupot'people occupying a 
aiven segment of an organization is to exaggerate the 
importance of their function and to fail to gras~ the 
basic functions of the larger whole. Some of th~s may 
be offensive, and some of it is related to circum
scribed visible horizons •••• Loyalties develop to 
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one's own or.ganizational sector rather than to the 
overall organization. Conflict between departments can 
become bitter and persistent because the members of 
each do not accept common organizational objectives but 
only the specific tasks which comprise their daily 
lives. 

Each of the advantages and disadvantages of the division of 

labor applies to the criminal justice system. Detecting, appre

hending, prosecuting, judging, and correcting criminals is an 

enormous task which could not be done efficiently by anyone 

person. Dividing these tasks among police, prosecutors, and the 

other agencies of justice achieves the efficiencies of special

ization but creates pro~lems in coordination and cooperationo 

Those problems of coordination and cooperation which occur 

specifically between police and prosecutors have been reported by 

several studies. McIntyre (1975:201) reported: 

"When I asked prosecutors and police chiefs about 
coope:ation and coordination between their respective 
agenc1es • • • [they] would say that it was excellent, 
but, when_p:essed on the matter most would admit that 
the two o~f1ces seldom conferred on a business level 
a~d almoSt never socially • •• FUrther down the 
h1erarchy ••• [p]atrolmen and trial assistants 
frequently spoke of the lack of any relationship." 

Reiss (1967) found that 39% of the police in three cities felt 

the relationship between police and prosecutors could be 

improved. The National Commission on the Review of the National 

Policy Towards Gambling (1976:43) reported: 

. "~ros7cutor assistance to police in gamblin 
1nvest1ga~10ns departments responding to the •• g. 
surv7y sa1~ pr~secutors never advise or assist during 
the 1nvest7gat10n phase of gambling cases. Twenty-five 
percent sa1~ prosec~tor~ become inVOlved in half or 
more of the1r gamb11ng 1nvestigations • • • • n 

In their report on gambling law enforcement Fowler, ~·Al. 
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(1977:44) concluded: 

"Improved coordination between police and 
prosecutor • • • would be an important step towards 
relieving the police discontent in achieving a set of 
goals. [In only two of the seventeen cities studied 
did the police and prosecutors work together on all 
gambling cases.] For the rest of the cities there was 
little evidence of jOint effort or even close 
coordination." 

In their study of narcotics enforcement in six jurisdictions, 

Williams, ~,o li.. (1979 :181) reported that 

"[one] of the most common problems ••• is the 
lack of coordination of law enforcement activities 
within the local departments with other departments in 
the local area [and with the local prosecutor's . 
office].H 

In their survey of rape law enforcement Brodyaga ~. ~. 

(1975 :23) found: 

" ••• successful prosecution of any case depends 
on effective coordination between police and prosecutor 
o •• in at least three important areas: investigation 
and collection of evidence, founding of a complaint, 
and policy testimony and court proc~edings. Very few 
[prosecutors' offices] surveyed and developed coopera
tive relationships with the police in all three areas.~9 

This ubiquitous lack of coordination and cooperation among 

police and prosecutors can be understood in part in terms of 

typical problems which occur in large-scale social organizations. 

One fundamental problem i,s that of ·circumscribed visible 

horizons. A That is, rathler than developing a "downstream" 

19 But see the Batt~lle surveys (1977a and 1977b) which found 
reports from police and prosecutors of generally quite 
positive estimates of cooperation between them with regard to 
rape cases. This discrepancy between the Battelle and the 
Brodyaga findings i3.re probably due to a methodological bias. 
As MCIntrye (1975) reported and as we can' confirm you get one 
answer to your initial inquiry and a different answer when 
you begin to probe the matter. 
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understanding of the case-information requirements at trial 

police and even prosecutors working in initial screening. Only 

evaluate cases in terms of meeting the immediate needs of 

h . t d rds Another problem is satisfying the arres'tand c arg~ng s an a • 

that police and other people working ~upstreamn in the process 

(such as prosecutors and judges handling initial proceedings) do 

not take it upcm themselves to complete the work and terminate 

cases. Rather they send them through the system for somebody to 

dispose of later. Thirdly, the problem of each subgroup (patrol 

officers, detectives, and prosecutors) developing an exaggerated 

opinion of its value in the overall process is common. 

The lack of a downstream orientation among criminal justice 

ac;'tors resul ts from the horizontal fragmentation of the work of 

detecting, arresting~ charging, and trying (or negotiating) 

cases. The problem occurs not only between the police and 

prosecutor organizations but also within them. For example, 

detectives need to get information from patrolmen but often do 

not get as much as they would like because patrolmen are not 

anticipating what an detective needs. In prosecutors' offices a 

common problem is that the prosecutors at initial screening are 

not st.rict enough in their case reviews. For various reasons 

(frequently involving police pressures) they accept weak cases 

which have to be weeded out later. Some prosecutors' offices 

have tried to prevent this by putting assistants with trial 

experience into their initial screening units. That cured the 

problem of the lack of knowledge about downstream needs' but it 

did not sufficiently solve the problem of: incentive to terminate 
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non-meritous, cases as early as possible. The latter was achieved 

by additional policies requiring that the prosecutor who accepts 

a case must either try it or accept responsibility for it if it 

has to be plea bargained or dismissed.~O 

Among the police the lack of downstream-orientedness is the 

essence o.f being arrest-oriented as opposed to conviction

oriented. If the police are to acquire and maintain a downstream 

orientation they will have to adopt policies similar to the 

p~osecution policies just mentioned. That means providing them 

with knowledge about what happens downstream and holding them 

responsible in some way for it. They need experience at trial 

(and in plea negotiations) to appreciate how unfinished business 

in the early stages of the process affects the work at the later 

stages. The change in perspective that comes about once a police 

officer learns what the prosecutor's needs are and is given 

responsibility for assuring they are met is illustrated by the 

transformation that occurred in a police sergeant in jurisdiction 

12 when he was reassigned from patrol to the job of police

prosecutor liaison. Previously he like other patrol ~fficers had 

had very little contact with the prosecutor's office. Now he was 

responsible for assuring that policework met the needs of that 

office. Within two months of daily contact with prosecutors he 

had developed a downstream orientation, as indicated by his 

response to our question about what the prosecutor's office would 

20 This arrangement presents some logistical and staf'fing 
dif,ficulties but where it has been tried it has been regarded 
as a success. 
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say about the quality of police reports in his jurisdiction. He 

replied: 

"The pro:Elecutor would say that the quality of the 
reports is not as good as it could be. And sometimes 
the prosecutor would be right about this. When I was a 
sergeant on patrol I approved reports without attention 
to follow-up. I would just see if there was probable 
cause present:. I now look at cases as a screening 
officer. I look at it differently. Now the cases that 
I approved inl the past I would not approve today. I 
used to appro1ve as a sergeant cases knowing in my mind 
that there wCluld be somebody else to check the case 
again and I didn I t have to make a final check on it.," 

The differenc:e between an arrest and a conviction orienta-

tion and the extent to which this sergeant adopted the latter is 

indicated by the kind of memos he now writes to officers regard

ing the deficiencies in their cases. One such memo choosen at 

random is reproduced below. 3 

Illustration #4.1 

This is no big thing, but I thought you would like to 
see what I consider a good example of a report that 
makes it difficult to follow up. I noted the following 
area in the attached. 

2. 

As to the suspect vehicle - there is no descriptio'n of 
the vehicle provided. 
There is no indication of 
the vehicles location. 
There is no indication of 
the dispOSition of the 
surveillance conducted. 

As to Witness #1. - 247 Villa Terrace is a rooming 
house wlo a mail box, there is no 
indication in the report as to. 
~hich of,at least three apartments 
1S occ~p1ed by the witness. 
There 1S no hint as to how to 

21 Als~ noteworthy in the memo is his effort to be tactful and 
avo1d th7 a~pearance of criticism by repeatedly emphaSizing 
that ~th1s 1S no big thing." -
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3. As to Witness 12 -

As to the suspect -

-. 
recontact this witness, i.e. place 
of employment, work phone, 
residence phone. 

The same as to witness #1 and we 
don't even know how old this one 
is. 

No indication as to what, if any
thing, was done to locate him, 
i.e., TT's BOL's etc. 

5. As to the top of p. 3 - Do you really think "S-l". ". • • 
gave the following account • • .,"? 

6. Additionally there is no indication that I can find as 
to the crime scene, i.e. photos taken, evidence 
observed, blood, wood ????? 

Like I say, this is no particular big deal, it just 
slows down and complicates the follow-up of something 
like this. 

In the absence of a downstream view, each subgroup in the 

process concentrates on its part of the process and quickly 

develops an exaggerated opinion of its value. When two such 

groups interact conflict occurs because neither shares the high 

opinion the other one has of its value to overall process. In 

some cases this has led to fist fights and open hostilities 

between individual police and prosecutors at the initial charging 

stage. More generally it leads to resentment and reduced 

cooperati·on. 

In ordel' to assess the extent to which these conflicts and 

other inefficiencies in the police prosec~tor relationship repre

sent ,"deliberate sacrifices" made to preserve "local autonomy and 

personal fre,edom" as opposed t,o unintend~d sacrifices which might 

be eliminated or minimized, it is essential to examine the divi

sion of labor between these organizations in depth. The balance 
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of our report does this using three complementary perspectives. 

This chapter and the re~t of Part II of the report describe the 

general outlines of that division of labor as well as the mecha

nisms of and the conditions for the coordination and cooperation 

among these organizations. Part III focuses on the division of 

labor between police and prosecutors in regard to specific stages 

in the justice process and in regard to three subprocesses, 

namely, investigation, charging and plea bargaining. Part IV 

focuses an the core technology of the criminal justice process 

(i.e., the skills, knowledge and activities related to informa

tion processing) and shows how the work of this core technology 

is divided between police and prosecutors. 

c. The Domains of Police and Prosecutors 

conventional discussions of the division of labor in the 

justice system usually explain that division by reference to the 

"roles II (sometimes ,lIfunctions") of the police and the prosecutor. 

Typically these references are to the formal, civic-book def.ini

tions of the work of these agencies (e.g., American Bar Associa

tion, 1979~ and, l~erican Bar Association, 1980.) Other discus

sions use metaphorical language, for example, the police and 

described as the -front end of the funnel of justice"; or the 

~engine that drives the machinery of justice.~ The prosecutor 

has been described as the IIchief law enforcement officer" ir. his 

jurisdiction (American Bar Association, 1970). One point that 

has repeatedly been made in these discussions is that in contrast 

to the supposedly well-defined role of the police, the role of 
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the prosecutor is ambiguous, multi-faceted and unclear. Some 

commentators have even identified this ambiguity as a main cause 

of problems in the administration of justice. In 1931 the 

Wickersham Commission (U.S. National Commission on Law Observance 

and Enforcement, 1931~16) noted that: 

" ••• the American public prosecutor besides the 
function of preparing criminal cases for trial anq. 
trying them in the courts has what is substantially a 
magisterial function o~ determining what offense;~.shall 
be prosecuted and what prosecutions shall be pr~ceeded 
with ••• and also a function of general crillJ.1.nal 
detection and investigation." 

The Commission concluded: 

RNa good results can come from having the prosecu
tor's office overlap the functions of the police at one 
end and those of magistrates at the other" (.iJ:W;l. :18) • 

'. 

By the 1950's the situation had not changed and Tappan (1960:342) 

wrote: 

"An important part of the difficulty involved in 
the prosecution of crime lies in the inconsistent 
definition of the prosecutor's role." 

A decade later LaFave (1965:515) was still making the same point 

but added additional observations as to alternative roles 

pros~cutors might plan and the conditions under which they would 

play them. He s·t:ated: 

"Appraisal of the role of the prosecutor is made 
difficult because that role is inevitably more 
ambiguous than that of the police or the trial court. 
The prosecutor • • • may conceive of his principal 
responsibility in a number of different ways. He may 
serve primarily as trial counsel for the police depart
ment, reflecting the views of the department in his 
court representation. Or he may serve as a sort of 
'house counsel' for the police, giving legal advice to 
the department on how to develop enforcement practices 
which will withstand challenge in court. On the other 
hand, the prosecutor may consider himself primarily a 
representative of the court, with the responsibility 
for enforcing rules designed to control police prac-
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-. 
tices and perhaps otherwilse acting ~or the benefit of 
persons who are being proceeded aga~nsto Another 
possibility is that the pt'osecutor an an elected 
official (while the police are increasingly appointive 
and the judiciary is incresingly insulated from 
political pressures), will try primarily to reflect 
community opinion in the making of decisions as to 
whether to prosecute. The uncertainty as to whether 
the prosecutor is responsible for all these tasks, and 
as to which is his primary responsibility creates 
difficult problems in the current administrationo~ 

Most recently, Jacoby (1980) echoed the fmniliar refrain with the 

title of her book, ~ American Prosecutor: A Search ~ 

Identity. 

These descriptions of the roles of police and prosecutors 

are useful but limited in three important respects. They do not 

adequately i~entify the nature of the underlying work that police 

and prosecutors are engaged in (which we have identified as 

information processing, see Part IV). They have a tendency to 

lead into non-constr.uctive debates over such things as what the 

essence of the role is and whether the prosecutor is really the 

9 chief law enforcement officer" in a jurisdiction. Thirdly, they 

convey a static quality to the nature of the roles involved, as 

if those roles were fixed in time. In or.der to avoid these 

difficul ties we (MCDonald, 1979) have found it llseful to replace 

the concept of ftroleft with that of -domain- as developed in the 

organizational literature (see, Thompson, 1967:26). That 

literature has shown that each organization in an industry . 
establishes some niche, some boundaries around the total effort 

for which that organization lays claim to as its territcry.a2 

For instance, Levine and White (1961) reported that among 
(Footnote continued) 

-106-

.• -- .... _ ........ - ,. .. _ ..... _-"' .. - .... - • -r- _ ... _ . , 

-. 
The notion of domain is particularly useful in analyzing the 

police-prosecutor relationship because it not only allows OA1e to 

take account of the wide variations in the division of labor that 

exists among jurisdictions but also provides a conceptual frame

work for dealing with the dynamic quality of those domains. 

within specific jurisdictions shifts in domain occur as the 

result of power struggles, legal decisions, financial crunches, 

and other factors. At the more general level, one can detect a 

broad historical trend in th~ changing domains of the police and 

prosecutor. A general analysis of these domains is provided 

belOW. More detailed analyses are provided in Parts III and IV 

of the report. 

The 'domains tha·t police and prosecutor agencies stake out 

revolve around three separate interrelated kinds of -territoryR: 

(a) the stages of the criminal justice process1 (b) the subpro

cesses of justice (e.g., investigation, charging, and plea 

bargaining, which are generally related to certain stages in the 

process but may operate over severa11 and (e) certain ancillary 

tasks and services, such as*" transporting physical evidence to 

regional forensic laboratories; notifying witnesses of trial 

dates; etco The general division of labor between the police 

p~osecutors in the administration of justice is that the police 

~ontrol the suspicion and apprehension stages of the process and 

22(continued) 
health agencies in a community domain consisted of claims 
each organization staked out for itself in terms of the ,. 
diseases covered, the population served, and the service 
rendered. 
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prosecutors control the charging and post-charging/pretrial 

stages. The police control the investigation process while the 

prosecutor largely controls the plea negotiation processi and 

both jointly control the charging procesBo However, this picture 

of the division of labor between police an.d prosecutors should be 

regarded as a snapshot which free~es one moment in time. In 

reality the domains of the police and prosecutors have been 

evolving since the last ,century and are continuing to change (see 

Figure 4.l). The main direction of this change has been for the 

prosecutor's office to move up to the beginning of the charging 

stage of the process and to assume the role of chief manager and 

conservator of increasingly more limited criminal justice system 

resources. This change is still occurring in many jurisdictions 

and is commonly resisted by the police because it is largely at 

the expense of territcry that was once theirs. 

The extent of this expansion of the prosecutor's domain, 

however, has not gone to its l.iJgical limit, namely, into control 

of the arrest decision. It has usually stopped at controlling 

the initial charging decision. Ordinarily prosecutors do not try 

to directly influence police decisions as to arrest policies and 

allocation of police law enforcement resources regardi.ng which 
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crimes or which criminals should be targeted.23 There is 

virtually no coordinated, police-prosecutor policy making 

regarding these issues. In shaping their new role as conservator 

of court resources, most prosecutors have not defined it as their 

responsibility to coordinate their policies with those of the 

police or to try to directly influence the police in shaping 

police policies regarding the number and type of arrests made. 

However, in a few of the larger cities the chief prosecutors have 

begun to try to influence these police decisions. As other 

jurisdictions increase in size and additional strains are placed 

on limited court resources, more prosecutors are likely to adopt 

similar measures. 

With regard to the investigative function, the domains of 

police and prosecutor overlap, at least in theory. Prosecutors 

have an investigative responsibility under law (see, e.g., State 

~ Winne, 12 N.J. 152, 96 A. 63 [1953]). They have an ethical 

duty to investigate suspected illegal activities when it is not 

adequately dealt with by other agencies (American Bar Associa-

tion, 1971:30); and they have investigative staffs. Yet, the 

investigative function as a whole remains almost entirely with 

the police. Except for special prosecutorial investigative units 
I 

in a few large cities, there has been no major expansion of the 

prosecutor's office into this traditional police domain. In 

contrast to the clear efforts of prosecutors to take control of 

23 Occasionally prosecutors take actions t . 
shift their arrest strategies (e K 0 get the ~ollce to 
But, these are exceptional actio~~:' amen and Welser, 1981) '. 
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the initial charging process away from the police, there is no 

similar effort to usurp the investigative function from them. 

The investigative staffs of prosecutor's offices have generally 

not been expanded dramatically. The Alameda County (California) 

District Attorney's Office is probably typical of many offices in 

this respect. Between 1933 and 1963 it expanded its investiga

tive staff from 8 to 12 officers (Skolnick, 1966: 263) .. ·-Roscoe 

Pound's description of the neglig:lble investigative role of the 

Cleveland (Ohio) prosecutor's ~ffice in 1922 continues to be a 

reasonably accurate discription of that role today. He wrote 

(1922:169): 

"In general, the prosecuting attorney and his 
assistants take no part in the investigation of the 
crime or the molding of the proof. He has no 
machinery, other than his busy assistants and the 
single county det.ective or generally Iltility man, for 
detection of th~ offender or discover~{ of proof. He 
has no facilities for modern methods of criminal 
investigation. He pits his unpreparedness with such 
assistance as h~ may obtain from the police department, 
against the carefully prepared case of the defense 
attorney. He takes the proof and the way it has been ' 
prepared by the police • • • , making the best of what 
he gets, or, in more serious cases, attempting to 
remedy the defects or omissions.," 

The failure of prosecutors to develop a larger role in the 

investigative process is to the 4,e,t.riment of the system because 

the police need and want the advice and direction of the prose

cutor in the investigative process (for instance, in matters of 

writing proper search and arrest warrants, the propriety of using 
., 

informants, and the maldng of certain deals and the importance of 

getting certain evidence). In many jurisdictions the ·prosecutors 

have not concerned themselves with these matters on a systematic 
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basis. Individual issues either go neglected or are dealt with 

on an ad ~ basis, usually after disaster has struck. In the 

wake of such incidents prosecutors will complain that the police 

should have checked with them first; and the police will counter 

that prosecutors are too inaccessible, disinterested or 

unreliable. 

Some of these kinds of incidents could be prevented if 

clearer lines of responsibility were jointly established. But to 

do so assumes a climate of trust and willingness among chief 

executives of each agency to grapple with sensitive issues~ Two 

less desirable but more feasible interim sUbstitutes or supple

ments are: (1) for prosecutors to be available to the police at 

least by phone at all times; (2) and providing means by which 

police and prosecutors can develop person-to-person contacts with 

each other in the course of processing cases so that informal 

social/professional relationships can develop. In many jurisdic

tions these informal networks are the main means of inter- . 

organizational ~ooperation and advice. However, they should be 

encouraged but not allowed to substitute for or subvert formal 

mechanisms of coordination. 

The main exceptions to the general pattern of prosecutorial 

non-involvement in the investigative function are: investiga

tions by the prosecutor's own investigative staff; special, inves

tigative strike or task forces; and an increasing trend among 

prosecutors to make their offices available to the police at all 

times at least by telephone. E h f th ac 0 ese types of invol vemertts 
has its problems but none critical. 
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The prosecutor's own investigative staffs are for the most 

part not used in the preliminary or early follow-up stages of 

investigations. They are used primarily for tracking down 

witnesses (80% to 90% of their time). They are also uSled for 

putting last minute touches on Cases and occasionally for 

re-investigating an entire case. These activities are often 

misunderstood and resented by the local police who worry about 

the prosecutor trying to put them out of business and resent the 

implied criticism of their work. In reality prosecutors. are not 

interested in taking the initial and early follow-up investiga

tive process away from the police. They would like the police to 

reduce the need for prosecutorial investigators by doing a better 

job of anticipating the prosecutor's needs. 

SpeCial task forces focusing on rackets, vice, drugs and 

economic crimes involve prosecutors directly in the investigation 

process from the outset--usually in jOint efforts with the 

police. Two problems in connection with such uni~s typically 

occur. One is the question of who makes the important overall 

choice of targets of the investigations, something that. usually 

seems to go to the prosecutor. The other is the question of who 

controls the actual investigation of specific cases. The latter 

problem frequently involves both police and prosecutors stepping 

on each other's toes by trying to play the other's roleo The 

unwritten division of labor that many such units have arrived at 

is tha~ the prosecutor's job is to determine what information is 

needed and whether certain tactics in obtaining it are, legal. 

The police officer's job is to know how to get the information .. 
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This same problem of blurri7.1g nf roles occurs in those jurisdic

tions where prosecutors respond to the scenes of crimes or 

arrests. There too the same solution has been worked out but 

only on an individual basi.s~ Future units could avoid this 

common problem if this sol\:ltion were made k.nown in advance .. 

With regard to the various ancillary services and tasks 

related to the processing of cases, neither the police nor the 

prosecutor wants to assume C\ostly additional functions which the 

other organization has performed in the pa.st. Such functions 

include: the maintenance of arrest record files1 the operation 

of forensic laboratories~ the management of witness notification 

and rescheduling; the warehousing of physical evidence; and even 

the obtaining of estimates of the value of stolen property. In 

these times of dwindling budgets the struggle between police and 

prosecutors over these matters is usually over divestment rather 

than encroachment of domain. Each agency wants the other to 

assume control of these tasks and responsibility for their asso

ciated costs. For instance, in jurisdiction 7 a court decision 

required that people used in line-ups must resemble the suspects 

more closely than in the past. This resulted in a major increase 

in the cost of operating line-ups. Citizens had to be found 

transported, fed and paid for their assistance. At first the 

police tried to make the prosecutor absorb these costs; but he 

quickly recognized what was happening and refused to accept cases 

without the line-up being done. Some of the conflicts over. the 

division of labor regarding these small scale matters arise out 

of unanticipated ambiguities in the local division of responsi-
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bility for such matters. Typical of this is the question of who 

has responsibility for the police unit that has been assigned to 

work in the prosecutor's office; or which agency will have to pay 

the cost of transporting witnesses subpoenaed from long 

distances. Most of these matters are things which could be 

worked out in advance in a formal understanding between the 

agencies. But typically this has not been done. 
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CHAPTER 5,.MECHANISMS OF COORDINATION AND COOPERATION 

BETWEEN POLICE AND PROSECUTORS 

The Central Issue 

Everywhere one hears calls for greater cooperation and 

coordination between police and prosecutors .. 2.4 But what has been 

lacking is a systematic exposition of the various mechanisms of 

cooperation and coordination that have been or might be-used.25 

This chapter remedies that omission. It describes the variety of 

mechanisms available for achieving better cooperation and 

coordination between police and prosecutors' and, where possible, 

it presents evidence or judgments as to the effectiveness of 

them. The next chapter will deal with the necessary condition 

for cooperation, namely~ trust between the agencies. The 

analysis draws on the literature on inter-organizational 

relations (see generally, Evan, 1978). A central concern is the 

question, -How do organizations which are separate, autonomous 

and not subject to a central, hierarchical authority, manage to 

week together at some common purpose even though they may 

simultaneously be competing and conflicting with each other?R 

Our discussion begins with a general description of the 

differences in the degree of cooperation, coordination, 

integration between police and prosecutors among different 

24 

25 

See Chapter 4. 

~u~ ~ee, Feeley and Lazerson (1980) who have made a ood 
1n1t1al effo:t at cat~loguing some of these mechanisis. 
H?wever, .t~e1r an~lys1s needs to be refined and fill d t 
w1th emp1r1cal eV1dence. e ou 
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jurisdiction. 

B. A Continuum Qf Coordination and Cooperation 

'rhe differences in the degree of organizational inter

dependence between police and prosecutors and the coordination 

and cooperation that flows from it can be conceived of as lying 

along a continuum. At one extreme is the jurisdiction where a 

cold-war arrangement occurs in which each organization goes its 

own way but keeps a watchful eye on the other organization. 

Interactions are kept to the minimum necessary to transact the 

business they have incomrnon, i.e., the processing of cases. 

TYpically this means interaction occurs only between the rank and 

file members of each organization. Obviously total isolation of 

the two organ:izations is not possible otherwise no cases would be 

processed at all. But, the cold-war arrangement is as close to 

total non-cooperation, non-coordination, and absolute indiffer

ence as one can get. In some jurisdictions this arrangement is 

encouraged by th~ nature of the local criminal procedure and the 

fact that the prosecutor has a minimal (or non-existent) presence 

in the early part of the charging process. But a more important 

factor SElems to be the conviction on the part of ei thert\;me or 

bothorga';nizations that the other is fundamentally worthless for 

reasons a.lf corruption, laziness, ineptitude, sincere milelguide

ness, or i~ome other unfathomable reason. 

In jj~=isdiction 1 this arrangement had existed undler the 

previous l~rosecutor' s administration. During his administration 

the polic¥~ had resignedthemsel ves to poor, incompetent, '~md 

corrupt work from the prosecutor's office. The police "knew" 
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that cases were fixed; that certain defense attorneys could get 

anything they wanted; and that a defendant's social standing in 

the community weighed more heavily than the strength of the case 

or the seriousness of the crime as a factor in prosecutorial 

decision making. They also -knew R that if they had sensitive 

undercover operations they had to hide them frot! the prose(:utor' s 

office; that if they needed legal advice they had to seek it 

elsewhere; and that if they got in trouble they could expect: no 

helT'=> from the prosecutor. They also recognized there was nothing 

they could do about it except wait for the next election and 

either hope for or work for the prosecutor's defeat. 

At the other extreme of cooperation and coordination betwleen 

two organizations is the merger. To achieve maximum coordinat:ion 

one organization incorporates the other. While there are no 

examples of complete mergers between police and prosecutors, 

there are notable examples of partial -mergers." The first is 

illustrated by those large urban jurisdictions where a substan

tial number of police officers have been detailed to work as 

investigators for the prosecutor's office. The second is m,erely 

a special version of the first. It refers to the special units 

of police and prosecutors working together in strike forces 

against narcotics, organized crime, white collar crime and 

"sting" operations. T\. . t t . ~ese un1 s YP1cally consist of police and 

prosecutors working on a target of limited focus. Several 

jurisdictions we visited had such programs and despite, occasional 

instances of minor stepping on each other's toes, the degree of 

coordination and cooperation between police and prosecutors in 
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such units was almost always higher than that which occurred 

elsewhere in the jurisdiction. 

Between the extremes of almost no interaction and total 

merger, there are jurisdictions with varying degrees of organi

zational inte,rdependence between police and prosecutors. 

Although we did not attempt to do so, future research might 

attempt to conceptualize this variable in terms of the density of 

the t:,elationship between police and prosecutors and opera

tionalize it along multiple dimensions of interaction and coor

dination including but not limited to the following dimensions: 

(a) degree of contact between command-level representatives of 

each organization; (b) degree of contact between rank and file 

members of each organization; (c) degree of interface between 

existing computer systems; (d) the amount of paperwork exchanged 

in processing cases; (e) the amount of other written communica

tions including newsletters, memos, advisory opinions, etc.; (f) 

the number of joint strike forces or special investigating units; 

(g) the degree of participation in each other's training pro

grams; (h) the presence of on-call systems; (i) the degree to 

which policies have been jointly formed or reviewed. We would 

hypothesize that as the density of the relationship increases the 

quality of justice in the jurisdiction should also increase. 

c. Mechanisms of Coodination and Coope~ation 

There are three broad institutions of coordinating the jOint 

effort of separate and autonomous organizations: Ca) informal 

structures; (b) exchange relationships; and (c) formal. coordinat

ing mechanisms. Each of these broad institutions takes a variety 
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'f wh:t.'ch are discussed belowo of specif1c orms 

10 lnform,iU structu.In 

TYpically the best single indicator of the overall degree of 

r' coordination, and effi-harmony (as distinct from coopera_l.on, 

I , d prosecutors was whether they engaged ciency) between po 1ce an 

, beyond strictly business exchanges. in any social interact10ns 

th d nk t ogether or competed with each If they lunched toge er or ra 

other in amateur sports leagues, there was much higher likelihood 

that the overall operation of the two organizations was har.moni-

ous. Where informal structures based on ties of professiona~; . 

colleagueship and camaraderie between police and prosecutors 

occur, the degree of conflict between the two organizations tends 

to lower and when conflict occurs it appears to be more easily 

resolved. However, it must be noted that harmonious 

relationships are not necessarily desirable in themselves. They 

are not synonymous with well-coordinated relationships nor are 

they always in the interest of justice. Here the distinction 

between personal and organizational levels of analysis is 

important. The individual members of each agency may enjoy work

ing together. but the organizational arrangements under which they 

operu,te may not be well-coordinated or efficient and each member 

may become co-opted b~ the othero 

ILLUSTRATION i 5.1 

In jurisdiction 1 the harmonious relations between 
police and prosecutors were fostered by an on-call 
svstem whereby the prosecutors responded to crime 
scenes and arrest scenes at the request of the police 
to give legal advice. However, the jurisdiction was in 
the opinion of the chief prosecutor terribly inefii
cient in processing cases because as the result of 
local custom and law the prosecutor did not review 
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cases until they reacheei the grand jury. In fact, the 
prosecutor was preparing the way for eventually taking 
over the initial charging function. But he was moving 
slowly because he knew the police opposed such a move 
and he did not want· to lose the harmony and good will 
he had achieved. 

In jurisdiction 8 an assistant prosecutor who had 
participated in a project which put prosecutors in the 
police station to advise them on the arrest and 
charging decisions reported that he and his fellow 
prosecutors developed enjoyable social ties with the 
police. "They always brought me something back to eat 
when they took a break.· But this prosecutor also 
noted that in a few months he and his colleagues had 
been ·completely co-opted by the police. ° 

The fear of co-optation was cited by several prosecutors as 

an important reason for deliberately keeping a certain degree of 

aloofness and distance between themselves ahd the police. They 

feel this detachment is nec~ssary for all prosecutors in order to 
'\, 

protect· the judicial aspect of the prosecutor's role~ Inasmuch 

as prosecutors have the duty Wto seek justice not merely ~o 

convictt!l (American Bar Association, ~1970, paragraph 101 (c» th~¥ 
o 

need to ma,tntain their objectivity, neutrality and impartiality 

to the e>.;f~nt possible. For this reason, all proposal's for 

programs that migh~ lead to better cooperation and coordination 
," 

among police.llud prosecutors must be evaluated against the 

possibility of their undermining the prosecutor's impartiality in 

dealing wi'th the police. As one experienced prosecutor noted, 

the heated battl~s between police and prosecutor reported are 

healthy indi~ations that all is well with the system of checks 

and ba.lances in those jurisdictionso In.his opinion there is no 

stronger force for getting an agency of justice to act than the 
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criticism of another agency; nor is there any greater assurance 

of the impartiality of justice than a healthy degrEle of 

antagonism between police and prosecutors. 

Notwithstanding these concerns about co-optation, a certain 

degree of informal social structure based on friendship ties 

between police and prosecutors appears to be beneficial and 

desirable as a means of aphieving coordination and cooperation 

between those agencies. In some jurisdictions such ties are the 

~ mechanisms of coordination. Trial prosecutors depend on 

their friendships with detectives to get necessary follow-up 

investigations done. Middle-management personnel are abie to 

calIon their counterparts in the other organization to settle 

problems. Even at the executive levels in some jurisdictions 

coordination and cooperation depend upon the friendship ties 

between the officials. Typically where this happens the social 

ties were established between the specific officials at a prior 

time under different circumstances. While these relationships 

were sustained over time, they were specific to the individuals 

involved and not expandable or transferable to others or to the 

whole organization. Thus with p~rsonnel turnover these ties are 

lost and the lines of communication broken e In several such 

examples (jurisdictions 10 and 1) the social ties were due to the 

fact that the prosecutor (or his executive assistant) had once 

been a police officer in the same jurisdiction. When he became 

the chief prosecutor he was still able to calIon his old friends 

in the police department. But these ties die out. In. 

jurisdiction 10 the prosecutor said he was quickly losing access 
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to the local police command because" his old friends were 

retiring. 

2. Exchange Relation~ 

A second approach to understanding cooperation between 

organizations is to look for exchanges between them (Levine and 

White, 196D; Evan, 1978). Exchange js conceived of here in the 

broadest sense as every case of a voluntary agreement involving 

the offer of any sort of present, continuing, or future utility 

for utilities of any sor~ offered in return. The utility may be 

anything of value, material or non-material including prestige 

and public image.-

Feeley and Lazerson (1980) dismiss this approach as a means 

for analyzing police-prosecutor r~lations because exchange 

analysis is most applicable when the cooperative behavior to be 

understood involves voluntary behavior and joint decision making. 

In their opinion this rarely occurs in the;/~plice-prosecutor 
\, 

relationship. In contrast, Cole (1973) makes exchange theory the 

heart of his analysis of police-prosecutor relations. We would 

agre'e" with Cole. The exchange framework is a useful device for 

Rmaking sense R of numerous interactions be±ween police and 

prosecutors which sometimes increase cOQperation and sometimes 

decrecLse it. 

Many exchanges between poliCe and prosecutors are voluntary 
,-<.J' 

(in the ~ense that they are over and above the required work that 

they must do in proc~ssing cases), and for the most part they do 

not involve direct exchanges of money, material or resources. 

The exceptions to the latter are those ca~~~\:where one organi-
/7' 
,/ 
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zation devotes some of its resources to directly supporting the 

work of the other organization (such as police squads detailed t.O 

the prosecutor1s office as detectives or prosecutors detailed to 

the police department either as part-time instructors or as case 

review officials.) One common exchange is ~taking the heat fora 

or Wgiving the heat toR the other organization. 

.ILLUSTRATION t ,...5..a.l 

In one jurisdiction the newspapers were filled with 
reports that the police had employed an ex-cop who they 
knew had been fired from another city for lying. He 
was used in undercover narcotics investigations. Among 
other things this discovery meant that the prosecutor 
had to dismiss several dozen pending cases which would 
have had to rely on that ex-cop's testimony. When the 
prose7utor was asked by the pres~ about the dismissals, 
he lal.d all the blame on the poll.ceo He explained to 
us that it was an election year for him and he had 
taken the head for police ·screw-ups· in the past and 
they could take the heat for him now. 

Other common exchanges are: (a) accepting weak cases just 

to "get along" with the police; (b) plea bargaining cases that 

the police Bscrew-up· (by lOSing evidence or failing to notify 

defendants of their rights); (c) making good on promises police 
(,i,' " 

made to defendants for information or services; (d) making 

favorable comments ("atta-boysn)on feedback forms to the police; 

ee) coming to the defense of the other organization either in the 

press or at trial (e.g., protecting the police officer from 

abusive cross-examinations); (f) extending "professional 

courtesies· such as notifying the police of a schedule change or 

asking each other for one' opinions, or allowing each other to 

use one's office facill.°tl.°es. On f th hO e 0 e t l.ngs of value being 

exchanged in several of these interactions is the public image 
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and honor of the other organization or its members. One of the 

things that is being purchased by th,e exchange is harmony between 

the organizations for the present ana credit for future 

protection of one's own image. 

3. Formgl Coordinating Mechamisms 

There are a variety of formal mecha\nis'iUS for enhanCing the 

cooperation and coordination between police and prosecutors. T~e 

more important of th:ese are discussed below. 

a. Coordinating Councils, 
. 

It has been recommended that "coordin:,ating councils" with 

repre~entatives of police, prosecuto,r and other justice and 

governmental agencies should,be established and should -have a 

profeSSional staff available to them (National Advisory Committee 

on Criminal Justice Standards and Goals, 1973b:§ 4.1). It was 

hoped that this council would serve as a sort of supra-agency 

coordinating the efforts of the component parts of the system. 

Nowhere did we find such a "coordinating "council." But, severa~ 

jurisdictions have developed more limited, less ambitious 

versions of such structures. Typically they consisted of a law 

enforcement councilor the local association of chiefs of police 

(to which ~?e prosecutor was magn~nimously invited). These 

councils would meet at"regular intervals (monthly, or semi

annually) for lunch and general discussion of cqmmon concerns. 
; .. , 

However, while the'J:le gatherings seemed to be an important method 

of opening lines of direct personal communication between 
c, 

ex~cutive level p~lice and prosecutors, they did. not appear to be 

used for i~n~T direct, c~Jrdinated policy-planning or conflict-
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resolutiono Perhaps these latter activities could not be done in 

such sessions because so many people were present at one time. 

But for whatever reason police chiefs and prosecutors who 

attended them reported that their primary value is more in the 

good will and openness they create then in their ability to 

direct!Ly settle disputes or set policies. The level of 

discussion at these gatherings usually remained at a light 

exchange of pleasantries. Direct action was taken only on issues 

where there was unanimous agreement. As one police chief said, 

"We always leave slapping each other on the back and saying how 

welre both on the same side.-

In contrast, in Detroit an unusual police-prosecutor 

coordinating council has been jOintly established between the 

Detroit Police Department and the Wayne County Prosecutor's 

Office (Detroit Recorder's Court Division). This is not a 

"coordinating council" in the sense of consisting of 

representatives of several organizations and a permanent staff. 

Nor is it just a police-prosecutor "liaison" unit designed to 

merely transfer cases and handle scheduling problems.~6 Rather it 

consists of executive-level (second-in-command and other 

officials) and a few middle command-level representatives from 

each organization. Neither chief executive attends the bi

monthly meetings. Both sides agree that this is for the best 

because these meetings get down to tough criticisms of each 

other's performance and policies. Occasionally harsh words are 

26 A separate such unit exists in Detroit. 
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exchanged and some grand~standing goes on. But since the chief 

executives are ,not present the conflicts do not become translated 
( 

into personal and political struggles between them. Deadlocks 

can be resolved without losing face on the basis of "having to , 

check with o,ne' s boss. III . This1?loy allows for cooling off time 

when·impasses are reached thereby making it easier to come up 

with compromise positions. 

Actually,' recourse to such tactics is infrequent. Usually 

the members of the group work out thei~ differences. However, 

even in this work group wher.~ candor is ';t;.he rul~, the types f 

i~sues addressed and policies set are of fair+y limited. scope. 
,~ ':" 

~' 

They do not address overall law enforcement/criinlnaljustice 

planning regarding such questions as: how many arrests should be 

made per year; what types of criminal,!? should be targeted; or 

what proportion of criminal justice resources should be devoted 

to specific criminal justic~~ problems. The operation of the unit 
1:1 

and the types of issues it does <!address can be seen from the 

field notes below: 

.ILIIDSTF,ATION I 5.4 

The day 'we observed the meet±ng of·the police
prosecutot coor.dinating council the discussion was 
amicable but serious. The deputy'chief of police 
req,pested of the principal assistant prosecutor that 
th~p!'osecutor's office develop a policy of charging 
certain offende£s with certain offenses. The problem 
was that there had been.a series of incidents where 
defendants in the hol4ing ¢ell operated by the police 
delib~JatelY destroyecl,!"the: cel~ I s plumbing fixtures and 
furnishings. Damages and repa1rs cost .. over $100 and 
were an administrative nuisance. The Police had tried 
to add charges 9f malicious destruction of property to 
the pending cases against the defendan~s. S?me of the 
assistant prosecutors had gone along w1th th1s but one 
recently announced that the office would no l;~p.g~r do 
so. The police felt the charges should be added(' 
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otherwise there would be no way to prevent the damage 
from continuing. The principal assistant prosecutor 
said he did not think felony charges would be 
appropriate but he would take the matter under 
advisement. Thinking out loud he said he r~cognized 
the legitimate police interest at stake but worried 
about complicating cases with additional charges which 
may make no difference in the sentence or the outcome. 

In the end both sides seeme:d satisfied. But two weeks 
earlier there had been an explosion at the meeting o 

Both sides were mad over a specific case where a 
prosecutor had subpoenaed a police detective: to court 
on his day off just to have him "assist n with the' 
prosecution of the case (not testify but sit with the 
prosecutor and advice). The trial prosecutor in the 
case had wanted all the help he could get because he 
regarded it as an important c:ase. He had requested of 
the officer's sllperior permislsion to waive the police 
departmentis policy of sending a substitute officer to 
court when the principal officer has his day off. 
However, the prosecutor was unable to convince the 
sUP7rvisor of the importance of having the principal 
off~cer there. Unable at the last minute to appeal the 
supervisor's decision he had s~bpoenaed the officer~ 

The trial prosecutor's use of th~~ subpoena was a 
challenge to the authority of the police command to set 
and maintain their departmental 'policies. They did not 
take the challenge lightly. They recogni2;ed that it 
had bee~ a power play they could not tolez:ate. Having 
m,!-de th~s point a~d after some harsh exchclnges, good 
w~ll was reestabl~shed and the prosecutors acknow'ledged 
tha~ ~s a general practice they should nOi: subvert such 
pol~c~es. 

The value of a formal coordinating unit such as Detroit's is 

substantial even though it does not address the larger criminal 

justice policies issues. There are numerous small adjustments 

and readjustments that continually need to be made in the 

operation of large-scale organizations. Without such mechanisms 

of· coordination they simply are not made and the system is 

adversely affected 'in numerous subtle, although perhaps 

cumulative, ways.27 
/ 

b: Rglice-Prosecutor Liaison Programs 
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,Another fornnaJ.. mechanism of coordination is the police

prose.vcutor liaislon officer or program. These programs consist of 

one or more offitcers who are detailed to work with the prosecutor 

and the courts. .A large variety of programs bear this' name 

al though they arle not always the same in their fun'ctions. They 

range from simply having an officer who acts as a courier between 

the two offices (delivering cases and possibly bringing back 

requ.ests for 1:urther investigations) to substantial programs 

which help coordinate the police appearances in courtl and the 

preparation of pfllice reports and searches for arrest records 1 

and handle requests by the police for internal appeals of 

proE\ecut,or~~ 'decisions. Irt several places where the "lazy-on" 

officer is a one-~an operation, he has aSlsumed an unofficial but 

high~y valuable role as a boundary-spanning agent maintaining 

harmony between the two agencies, as illllstrated below. 

.ILLIlSTRATION I 5. 5" 

In jurisdiction 3 the police-prosecutor liaison is a 
sergeant with over a decade of experience. He starts 
his day in the police s~ation where he picks up all 
cases Inade by the police the preceding day and delivers 
them t'O the prosecutor,1 s screening unit where he spends macn of the rest of the day "on-call" to track down 
additional information. 

His 'mlofficial value comes in two ways. He and the 
prosecutors in the intake unit have found that when the 
prosecutor is going to reject cases brought in by 
police (from the other police departments in the 
jurisdiction that do not use a courier system) i.t is 
always easier to have> the sergeant break the news to 
them. T4e same decision from a fellow police officer 

27 H~wever, it might not be possible to establish quantitatively 
a link between the presence of such a un'.l. t and a measurable 
reduction in the crime rate or increase in the conviction 
rate!:-:; ~ 

,:.:.. 
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is usually acceptable whereas it might provoke a 
confrontation if it came from the prosecutor directly. 

The liaison officer's second unofficial harmonizing 
function comes through his role as a double agent, a 
spy in both camps. Both the police department and the 
prosecutor's office use him to find out what the other 
organization is thinking or feeling about the first. 
This communication role is especially important for the 
sergeant's own police department because the courier 
system effectively isolates the bulk of the police in 
that departm~nt from contact with the prosecutor's 
office. 

c. Internal Appeal PrQcedures 

As a gesture of good will and a method of solving case

specific (as opposed to broad policy) conflicts between police 

and prosecutors, several prosecutors' offices have established 

internal appeal procedures. Under these procedures police 

officers who disapprove of an assistant prosecutor's decision 

{usually a charging deCision} may have the decision be reviewed 

by a supervising prosecutor. If the officer is still unsatisfied 

he may even pur.sue the matter all the way to the chief 

prosecutor. Typically the only cases that are appealed are ones 

where prosecutors refUse to add charges of "resisting arrest- or 

nassault on a police officer" in cases where defendants gave the 

police a hard time at arrest o Requests for review of these 

decisions and other cases virtually never reach the chief 

prosecutor. 

These appeal procedures are a good-faith measure and do 

resolve some conflict. However, they shOUld not be overrated as 

a major solution to local conflicts between police and 

prosecu!:_ors; nor should they be regarded as a major instrument 

for achieving coordination or cooperation. Rather they shOUld be 
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thought of as a useful supplement to a larger plan for achieving 

such coordination. 

do Intake Screening units 

Intake screening units wherein prosecutors review cases 

brought by the police are often points of considerable friction 

between those two agencies. But they are also important means of 

coorgination. Like a clutch shifting from one gear to the next, 

these units coordinate the differences between the imperative of 

police work on the stteets and the prosecutor's work in the 

courts. When these units involve interactions between individual 

police and prosecutors they serve to some extent to further the 

coordination and cooperation between the:, two o,tganizations 

through the development of social ties and the swapping of 

informal feedback. (Of course, however, there is always the 

potential that these exchanges can become unpleasant and 
',I 

ultimately lead to uncooperative behavioro) 

·,e. Formal Fe~dback Mechanisms 

A major reason for the lack of coordination between 

components in a sequentially organized system is the lack of a 

"downstream" o~ a ·system" orientation. This in turn is due in 

large measure to the lack of feedback on the downstream 

f • f a c upstream With regard to the consequences 0 one s per orm n.e .• 

police, this means that their lack of conviction orientedness is 
, 

due in part to and is being perpetuated by their(;lack of 

effective feedback on case outcomes and the degree to which those 

outcomes are related to police~pej;fC)rmance. 

The police say they want feedback and in theory it would be 
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a useful thing to have. But, there are severa~ problems involved 

in providing adequate, formal feedback from prosecutors to the 

policeo The first involves the willingness of prosecutors to 

cooperate. That means establishing and maintaining some 

standardized set of procedures. A second problem has t.O do with 

the willingness of prosecutors to be candid and honest in 

evaluating the impact of police performance on case disposition 

decisions. There are several aspects to this problem. Some 

prosecutors do not want to criticize the police (except in 

extraordinary cases) because it may interfer with their working 

relationship with them. A command-level police administrator in 

jurisdiction 11, noted: 

nDoAoDs depend on detectives for information. They 
need themo Therefore, they feel they can't criticize 
them and say, for example, 'We lost the case due to 
police error'· 

But some prosecutors are willing to criticize. One prosecutor 

who was a former policeman said that because of his police 

experience he could recognize bad, illegal, or unnecessarily 

forceful police behavior in cases brought to him by the police. 

Be succeeded in getting several police officers fired for 

improper behavioro In reading their police reports he detected a 

pattern of consistently reporting that they had had to use force 

to subdue suspects~ At first he had confronted the individual 

officers and told them he Dknew D what was going on because he had 

been a cop himselfo When they persisted he reported them to 

higher authorities and they_were dismissed. He believes, 

however, that only a former cop could get away with that kind of 
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criticism of the police. 

Aside from the unwillingness 9f some prosecutors to 

criticize the police, another obstacle to creating an effective 

feedback system is that some chief prosecutors are unwilling to 

commit themselves in writing to statements which could be used 

against them politicalily or legally..:" In jurisdiction 10, a 

command-level police administrator reported that the prosecutor's 

offi~e: 

Dused to have a structured feedback systemo They no 
longer have it because, if the county attorney puts. 
complaints in writing, this may result in law suitso 
The feedback form was designed by the police department 
and was performed at their requestQ Apparently the 
county attorney objected to putting his reasons for 
case rejection on papero~ 

In jurisdiction 11 a command-level police official stated: 

"The lack of feedback is intolerable. There has been a 
failure of the Mel section on police-prosecutor 
feedback. The D.A. is not corrupt. However, he won't 
let data out that will permit an analysis of the DeA.'s 
shopo II 

However I' in other jurisdictions, especially ones with 

computeI:ized management information systems prosecutors have' been 

willing to report in writing their reasons for case outcomes. 

But these reasons are in the form ()f general reason codeso For 

exarr~le, they indicate that a case was rejected because of 

-insuffic:ient evidence" or ·witness unclear.- Such feedback is 

better than no,thing but it does not pinpOint the exact effect of 

the police worle on the case outcome 0 Furthermore, it is unlikely 

that prosecutors would be willing to give such precise reasons 

for their actionso No prosecutor would want to put in writing 

that he gave away an extra two' years in a plea negotiation 
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because the arresting officer has a reputation for exaggerating 

the truth. 

Two other major obstacles to achieving effective formal 

feedback from policy to prosecu~ion are: the logistics of 

distributing feedback to the at~propriate people, and timelinesso 

The first problem involves getting feedback not only to the 

principal officer involved but also to their superiors and to the 

police high command where it can be used for management planning. 

Many jurisdictions rely on the old manual system of assigning a 

police officer to track dowri case dispositions. This system is 

hopelessly inadequate to meet the logistical demands of a 

comprehensive feedback system. It is unreliable7 costly; does 

not get sufficient input from prosecutors7 and is not 

sufficiently versatile in the form of its output. That is, it 

does not digest and analyze the material and present its data in 

ways readable to the individual officers involved or usable for 

management planning o Even where prosecutors participate in this 

manual system its value is limited--although the police rightly 

argue that it is better than nothing. 

The new computerization of prosecutors' offices (with PROMIS 

and OBTS and other locally developed programs) has greatly 

reduced the logistical problems of tabulating and distributing 

case outcome and the reasons for it o 28 But it appeared that this 

28 One of,the management packages developed by PROMIS f~r use by 
execut1ve-level prosecutors would be quite suitable for 
managerial use by the police, see, Institute for Law and 
Social Research (1980) PPROMIS Management Report Package" in 
PAomis System Transfer and Operations Manual, ~ II, 

(Footnote continued) 
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technology is not yet being exploited by police administrators or 

line officers. 

Another logistical problem is the degree of comprehensive

ness of the feedback. The most comprehensive system wo~ld 

contain not only information on decisions but reasons for them 

for each of the many decisions points in the process including 

charging, grand jury, dismissal, plea bargaining, outcome at 

trial, and sentencing_ Getting feedback on each of these deci

sions is a major logistical problem because the decisions are 

spread over time and location in the process. 

In none of the 16 jurisdictions visited was there a 

comprehensive reliable feedback system from the police to the 

prosecutor. That is, in no jurisdiction are all case outcomes 

including sentence information and reasons for dispositions, 

comml,lnicated to all of the relevant police officers.. In six 

jurisdictions (37%) no systematic feedback occurs at all; in 3 

(19%) only detectives receive some feedback. In the remaining 7 

jurisdictions (44%) both patrol and detectives receive partial 

feedback .. 

The extent of the partial feedb~\\ck varies by jurisdiction. 

In jllrisdiction 1 the feedback includes only information up to 

and including grand jury dispositions. In jurisdiction 2 police 

only get trial dispositions. In jurisdiction 12 police get 

prosecutors' charging decisions but no trial dispositions. In 

2B(continued) 
Washington, D.C. 

D 
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jurisdiction 8 the police are only informed of whether the case 

resulted in a guilty or not guilty outcome. 

The results of our telephone survey in which we asked about 

feedback differed from what was found in the field visits. The 

telephone survey suggests that a substantial amount of ftfeedbackllII 

occurs~ For instance, 68% of the responding police departments 

said that they receive reasons for case rejections at the 

prosecutor's initial charging decision; and 86% of the responding 

police departments said they get regular feedback on dismissals 

and whether cases plead guilty or go to trial. However the 

telephone results seem problemmatical because (a) prosecutors' 

offices in the same jurisdiction gave slightly different answers 

to the same questions (88% of the responding prosecutors' offices 

said they give reasons for case rejection and 69% of them 

reported that they regularly notify the police when cases are 

dismissed and whether or not cases are pled or go to trial); (b) 

because several respondents who said that feedback exists were 

apparently referring to informal, person-to-person feedback as 

opposed to written feedback: and (c) because our expeiience in 

the field was that when we asked command-level officials whether 

feedback systems were in operation we were frequently told they 

were; but when we asked detectives and patrolmen the same 

question the story was usually very different. 

Even if it is true that there exists more formal feedback 

systems than our field visits suggest, our conclusion that the 

police are not getting effective feedback still stands. This is 

because the feedback received is in generalized categories 
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(rather than specific criticisms) but, more importantly, because 

it is not used! In jurisdictions which do have feedback it was 

usually ignored by both the line and command levels. This came 

as a surprise after all the police comments about how much they 

wanted feedback~ In several jurisdictions that have either 

manual or computerized feedback systems the main breakdown in the 

system occurred within the police department! Neither line 

officers nor command-level of lEi cia Is bothered to use the existing 

feedba~ko In jurisdiction 2, a police liaison officer assigned 

to felony court reported that -the police department is made aware 

of all ~uperior court dispositions. The court sends a card by 

defenoant's name to the department. But the police officer and 

the detective in the case generally do not get that information. 

The liaison officer merely adds the cards to the department's 

files. There is no notification of police error, although 

occasionally an unofficial comment may be passed back and forth. 

IlIIThe caseload is too high to give feedback, IV he explained. 

In jurisdiction 14 case dispositions with reasons for the 

decisions are sent to the police department "in every case by the 

prosecutor's victim/witness unit. We asked the captain of 

detectives to trace the distribution route taken by the feedback 

once it reaches the police department. He was unable to do so 

and w~s only vaguely aware of the existence of the feedback •. He 

had to ask his secret~ry to track down the information--which she 

too was unable to do. 

Thus the problem of feedback to the police appears to be not 

only a matter of getting cooperation from the prosecutor and 
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operating the necessary logistical system to supply that 

information, but also developing formats within managerial use of 

the information and motivating the police to use it o Q9 

The last obstacle to effective formal feedback systems for 

the police is the matter of timeliness. In several jurisdictions 

where feedback does occur the police pointed out that tha only 

useful feedback as far as the individual officer is concerned is 

information on the decisions ma.de in the earliest stages of the 

process, particularly charging and early plea bargaining. They 

noted that it does little good to learn about ones mistakes a 

year or two after they are made. Feedback on cases that bave 

been in the system for 6 to 18 months and finally go to trial or 

plea bargaining is of little corrective value (although not 

totally useless). ~he police officer may long since have moved 

to a different assignment, corrected his performance, or 

t29 The failure of the police to capitalize on available feedback 
seems to be a form of the chicken-and-the-egg problem. 
Because the police have not been conviction.-oriented in the 
past, they have never developed ways of systematically using 
conviction-oriented information in routine evaluations of 
police performance. Because they continue to be arrest
oriented they have little motivation to do so now. Until 
they have become conviction oriented they will not feel a 
need.fo~ nor will they d7velop a method for incorporating 
conv1ct10n related data 1nto measures of police performance 
and assessments of police policies. However, until they do 
incorporate such measures they will not become as useful to 
the prosecutor and the prosecution process as they should be. 
Somehow a break in this cycle must be made and apparently 
that break will require progressive police leadership. In a 
few places this is just beginning but it may take at least 
until the. next generation of command-level police officers 
before this new definition of the police role wins any 
sUbstantial acceptance. 
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cc!mtnH:ted dozens of similar errors. 'The best time for -corrective 

feedback is as soon after the mistake as possible. 

f.. l'1;,aining 

. ' ... " 

Another form of communication for purposes of increased 

coordination is training. In several jurisdictions both police 

and prosecutors are involved in training each other. Prosecutors 

teach matters of law and give brief~ngs at police roll-calls on 

specific issues such as new law or ~>er;,sistent errors in 

interpreting existing law. Polic:e <>fficers give seminars to 

prosecutors on investiga,tive techni~!ues particularly in -

specializeQ q,rimes.. These training •• , programs fiot, only serve their 

manifest function of increased coordination on particular issues 

but they usually also serve the latent function of allowing for 

an open and lively review of recent actions and decisions taken 

by each agency_ 

Cooperative and coordination betw.een police and prosecutors 

would be further enhanced by training programs which meet the 

following needs: (a) members of each agency need to develop the 

skills and knowledge appropriate to the core technology with 

which they work which means operating an information processing' 

system and making appropriate decisionsl (b) line and executive 

members of each agency need to develop and understandiP9 of the 

constraints under which each agency performs its respective 

functins as well as the constraints under which the other agency 

operates. This requires developing a broadview of the overall 

administration of justice and the role of their respec,tive 

agencies in it. (c) Members of each agency need some direct 
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experience with the work of th'e other agency. 

The National Advisory Commission on Criminal Justice 

Standards and Goals (1973b:4.l.3) was correct in recommending 

that police training programs Rshould provide for the instruction 

of police I)erSonnel in the functions of all criminal justice 

agencies in order to pl.ace the police role in proper perspective 

[andl should encourage .. 0 • the participation of other criminal 

justice agencies in police training. a The Commission should have 

made parallel recommendations for prosecutors. 

In order to achie:ve better coordination, cooperation and a 

more harlnonious working relationship, poli(:e and prosecl1tors need 

to develop reasonable e.xpectations of what the other agency can 

do for' them. This iSI not to say they must accept whatever the 

local standel.J:d of pe:cformance is no matter how low. It means 

that while they must, hav,9 high standards of performance they must 

also have a sense of what: is reasonable in individual cases. 

This is necessary in order to minimize the animosity and 

frustration which so frequently accompanies unreasonable 

expectations and prevents the development of cooperative 

relationships. It is not just to avoid personal frustrations but 

all of the negative consequences for the organizations that such 

frustrations cause. 

A few observations make the need for this kind of training 

apparent. One of the most common complaints by the police about 

prosecutors is that they want too much information in a case. On 

the other hand, prosecutors complain the police do not supply 

enough. In city after city one hears the story of the young, 
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L'IIgI'een II assist.ant prosecutor whl:> , alsks the 'police officer to track 

dm~'n every last scintilla ()f evid.eln.ce.. This is not just in thf.~ 

sel'ious case but all cases. A, sli9htly different version of the 

stc>ry arises out of those instancE~S where the prosecutor 

"c()Uldn't understand R why certain questions were not asked or 

thlngs done. No doubt in some of these cases the prosecutors 

were engaged in a form of in-service training trying to teach 

what information prosecutors need. (This is something that is 

nc.t only legitimate but to be encouraged.) However in many 

instances the police believe that it was, at best, a case of 

unreasonable expectations on the part of the prosecutor1 and at 

~10rst, an iIlllplicit suggestion of anyone of a number of 

\~riticisms e)f the police including that- they were i"ncompetent, 

lazy, ignor,ant, or dishonest.. These perceptions are not only 

g('111ing but self-defeating. They lead to evasive tactics on the 

part of the police, df':moralization, and defensiveness in, 

cotnmunication with all that this implies. The attitude is easily 

dev'eloped among police that "since you can't please the 

prolsecutor no matter what you do, then why bother? Just get the 

cas~a accepted for prol;1ect'!tion and forget about it. Other'll1l.se 

thet'll have you rll1nning like a dog to fetch their slippers. a 

, Some prosecutors have recognized the importance of knowing 

wha,t it is like Dlout there on the streets" where the police' have 

to 'try to obtain information under rapidly changing circumstances 

and intense emotional conditions. They believe that such 

kn~~wledge not only helps avoid unnecessary ar~tagonisms with the 

po1i~e but also helps make a better prosecutor. For example, the 
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-. 
prosecutor who has seen how household burglaries are handled may 

be in a better position at plea bargaining or at trial. He may, 

. fo~ instance, have seen the police apprehend a suspect a short 

distance from the home in possession of a lady's watch and have a 

very emotional man (apparently the owner of the house and the 

husband of the victim) come up and say it is definitely his 

wife's watch. A year later at trial a defense attorney using a 

standard defense tactic of trying to reduce the credibility of 

the state's case, raises the question of whether or not the watch 

was really stolen. How does the state intend to prove that the 

watch came from the burglarized home? The police officer 

testifies that the husband said it was his wife's watch. The 

defense attorney then proceeds to try to make the officer look 

grossly incompetent. H~ inquires whether the officer asked the 

man to explain how he knew it was his wife's watch •. nDid you ask 

him, Officer, whether there were any engravings on it? Were 

there any speGial indentifying marks or serial numbers? Did you 

even bother to ask these questions?" The scrupulous officer will 

be forced to answer, -NoR, to these questions and look foolish. 

But a streetwise prosecutor can come to his aid. He can provide 

the officer with an opportunity to explain why one does not ask a 

hysterical person whose house has just been burglarized questions 

that may be regarded as ~stupidR or "annoyingly apparent W to the 

victim. 

It is not just the police who need to be understood by 

prosecutorsD It would be equally beneficial if the police had an 

appreciation of the constraints under which prosecutors operate. 
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Just as there is a benefit in avoiding instances where 

prosecutors draw unwarranted inferences of incompetence, 

laziness,. ignorance, or dishonesty about the police, there is 

also a benefit in avoiding similar inferences by the police about 

prosecutors. There is enough in the way in which prosecutors 

administer justice that makes it easy for the police to develop 

the impression that their decisions are the resul~ of political 

motivation, incompetence or laziness (~..e.....s..., Diehl and Weiser, 

1980). Add to that, there are enough instances of real political 
.. 

cor1:uption, incompetence, or laziness that the police have seen 

themselves "that the conclusion that the whole system operates 

that way may not appear unreasonable to them. 

Without a familiarity with what happens to cases in the 

prosecutor's office, without knowing the enormous logistical 

problems involved in bringing a case to successful resolution at 

trial, the police are invited to draw inaccurate inferences as to 

why the prosecutor takes the actions he does and why he does not 

always consult the police regarding case disposition decisions 

even in jurisdictions where there is an announced policy of dOing 

so. When police and prosecutors misread the legitimate exercise 
I 

of the discretion of the other agency and conclude that 

discretion is exercised for improper motives, then the 

fundamental ingredient that makes coordination and cooperation 

possible, namely, trust, is reduced. Without the trust neither 

side is as willing to work with the other. This point is the 

topic of our next chapter. 

Do Summary 
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d " t" ~nd coc:peration police and The degree of coor ~na ~on ~ 

t . w~dely among J"urisdictions along a continuum prosecu ors var~es • 

" (" e process from the minimum necessary to transact bus~ness ~ •• , 

"t e~treme of partial Wmergers" in which cases) to the OppOS1 e A 

police and prosecutors join each other on special task forces. 

The main mechanisms of coordination and cooperation between 

police and prosecutors are: informal social structures1 exchange 

1 t t es Al though formal relationships; and selected forma s ruc ur • 

chains of command exist within and between police organizations 

much of the coordination between these two agencies at both the 

line and command levels relies ?pon personal ties between 

individuals based on professional friendships and collegial 

relationships. When the need arises members of both agencies 

call upon members of the other agency whom they know and trust, 

or they do not call at all. 

For this reason the usually high turnover rate among 

prosecutorial staffs as well as CcLse transfer arrangements which 

isolate police officers from the prosecutors represent structural 

obstacles to developing better working relationships between the 

two agencies. The constant change in personnel depletes the 

network of social ties and contributes to the isolation of each 

group from the other. On the other hand, in encouraging 

collegial relationships between agencies, prosecutors must 

protect their sta'ffs against cooptation and the loss of the 

degree of detachment needed to resist inevitable police pressures 

for maximum prosecution and minimal legal constraint. 
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Prosecutors must walk the middle path. Too much aloofness 

alienates the police and reduces willingness to cooperate. Too 

close a ~elationship destroys the prosecutor's need for 

impartiality. 

A second way of understanding 'the nature of coordination and 
• 

cooperation between police and prosecutors is in terms of 

exchange relationships, 1. e., voluntary agreements involving the 

offer of any utility in exchange for some utility offered in 

return. This happens at both the individual and organizational 

levels between police and prosecutors. A common and most 

important exchange whic;h sometimes goes awry is I!takingthe heat" 

for the other agency. ~hereare numerous other exchanges that 

occur including: accepting weak cases "just to get along~ with 

the police: salvaging casias that the police "screwed up" by 

getting at least something from them through plea bargaining: 

making good on prornises police made to defendants; and keeping 

prosecutors informed about the progress of sensitive 

invelstigations. 

As for formal coordination between police and prosecutors, 

this has been attempted through the use of various mechanisms. 

"Coordinatin.g councils· with representatives of police, 

prosecutors and sometimes other agencies have been established. 

However, none of these represent the kind of system-coordinating, 

policy-making body advocated by reformers (e.g., Freed, 1969). 

Their main function seems to be promoting good will and trust 

among agencies rather than setting overall law enforcement and 

prosecution policies or repolving disputes be'tween agencies. 
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However, in one large jurisdiction the police and 

prosecutors have established a command~level coordinating group 

that meets bimonthly and deals with specific problems and 

complaints that arise between the two agencies. This group does 

not set overall system policy, such as the level of resources to 

b~ devoted to certain kinds of crime. But it does resolve 

limited issues that would otherwise fester and alienate the two 

groups. 

·Police-prosecutor liaison A programs are a second kind of 

formal mechanism used in a large number of jurisdictions. 

However, these programs differ consideLably in their purpose and 

operation. One common type involves assigning either one police 

officer or a unit the responsibility of coordinating case 

transfer from the police to the prosecutor as well as return 

requests for additional investigation. This type of liaison 

program can be valuable as a coordinating mechanism not only in 

connection with the routine processing of cases but also in the 

unrecognized but highly useful role of trusted go-between whom 

both agencies use to check the motives and intentions of the 

other. On the other hand, some of these liaison programs have 

the effect of further isolating police and prosecutors from each 

other G These are the programs where the liaison replaces the 

individual officer bringing over his own case to the prosecutor's 

office. Under such circumstances patrol officers rarely interact 

with or learn the needs of prosecutors; and investigators have a 

considerably reduced level of interaction ~7ith prosecutors. 

A third formal mechanism of cooperation is the appeal 
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procedures established in some jurisdictions by which police 

officers can appeal the decision of line-prosecutors to a 

supervisory prosecutor. These procedures serv~ primarily as 

gestures of good will and as safety valve measures for occasional 

cases. 

A fourth mechanism is the formal intake screening 'units 1\ 

through which prosecutors review cases directly with the police 

and give them immediate feedback on the quality of their 

performance and the need for further investigation. 

A fifth mechanism is the formal, written feedback of case 

outcomes and the reasQns for decisions sent by prosecutors to the 

, . h pO_1ce. In t eory such feedback systems are exactly what is 

needed to overcome the lack of coordination between police and 

prosecutors that arises from the fact that police are not 

oriented towards measuring their performance in terms of what 

happens after the case is accepted for prosecution. Their 

circumscribed horizon is due to a large degree to the fact that 

they do not systematically learn what the outcome of a case was 

or the extent to which their handling of it was responsible for a 

disposition that was more lenient than it might have been. The 

police want feedback for three reasons: (1) to improve their own 

efforts; (2) to have the satisfaction of knowing the results of 

their efforts; (3) and to ful:fill one of the less visible' 

obligations of their job, namely accounting to victims and. the 

public for the case. The majority of police departments surveyed 

in our national probal~dlity sample say they do get some feedback 

from prosecutors on dispositions and the reasons for them at 
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initial charging (68%) and for dismissals and plea bargains as 

well (86%).. But, 'this finding is deceptive. It does not mean 

that the police are getting the kind of feedback they need. 

In part the latter is due to the police themselves. Our 

field visits found that one of the main breakdowns in the 

feedback systems that do exist occurs when the information 

t'eaches the police departments. There the information is ll,lually 

not distributed to the relevant individual officers and, more 

importantly, is not used systematically in assessments of police 

performance. The latter is, of course, tied to the traditional 

definition of the police role as ending with arrest. until 

police performance is measured to some extent in terms of the 

ability to make a case trialworthy and until methods are 

developed to help police managers interpret prosecutors' feedback 

for its meaning regarding police performance, feedback systems 

will not serve the coordinating function that they could and 

should serve. 

A sixth major mechanism of coordination between police and 

prosecutors is the mutual PC'!.rticipation of each in the other I s 

training programs. This is already occurring in some 

jurisdictions but its full value is not being systematically or 

regularly exploited and the nature of the training does not 

always address the relevant needs. For both prosecutors and 

police th()se needs include not only developing necessary skills 

and knowledge regarding investigating and ~rosecuting cases but 

alsb developing a broad overview of the criminal justice system 

with an understanding of the constraints under which each of the 
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two agencies operate. This shoUld be done not only through 

classroom instruction but through direct observation of each 

other at work in the field. Prosecutors need an understanding of 

-the street- and police need an understanding of t.he negotiation 

and trial processes. 
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CHAPTER 6, TRUST AND EFFECTIVJ~ 

POLICE-PROSECUTOR RELATIONS 

A Necessary Condition for Cooperation 

The general level of coordination and cool!?eration betwe.en 

police and' prosecutors is highest when a clima'\:e of trust has 

been established between them.. Furthermore, wjLth that trust 

comes the possibility of developing even better cooperation 

through new programs and arrangements. If trus\t is not estab-

1ished and continuously nurtured, calls for better coordination 

will go unmleto The difficulties of communicating across 

organizatior.\a1 boundaries or between different disciplines pale 

before the difficulties of communicating between people who do 

not trust each other. 

Strategiles exist for improving and maintaining the climate 

of trust betwE~en police and prosecutors. It is easiest to 

establish such a climate coincident with the change in 

administratioI1L either in the major police department or in the 

-. 
genuinely interested above all else in the fair, efficient and 

effective administration o.f justice. This can occur in a number 

of different ways including:. when prosecutors (a) show some 

responsiveness to police priorities; (b) independence from 

pol·itica1 influences; (c) willingness to work with and be 

av~~lable to the police; (d) consistency in deciSion making; (e) 

tactfulness in interpersonal exchanges with police officers; (f) 
··_i 

when informal social ties between police and prosecutors are 

allowed to develop (i.e., when personnel turnover rates are not 

excessively high; when there are parallel organizationaI" units, 

e.g., robbery squads, in both police and prosecutor offices or 

when police and prosecutors work together on strike forces); (g) 

certain k:inos. of police-prosecutor liaison officers existl (h) 

the prosecutor's office is staffed primarily with full-time 

rather than part-time employees; (i) 10ca,1 police hcl.'ve not 

developed a reputation for perjury ; (j) the local police 

investigative efforts are -good· (aimed at making trailworthy 

cases; do not rely primarily on confessions; make efforts to 

obtain fingerprints and .other physical evidence1 and reports are 

well written); (k) formal channels of communication between 

police departments and the prosecutor's officer are extensive and 

frequently used, and (1) when both sides are careful to limit 

their criticisms of each other to fair and legitimate criticisms 
.. /'--;' 

as opposed ~,,/ilcheap shots." 

0. 
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" 
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-y 
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prosecutor's ~fficeo However, even in jurisdictions with 

incumbent administrations that have been sitting for long periods 

of time, it is possible to establish where it it has not existed 

in the past. This Climate of trust between police and 

prosecutors if; not necessarily destroyed by the prosecutor I s 

exercise of hJLS duty to prosecute police officers for unlawful 

actions provided that the prosecution is not seen by the police" 

as politically motivated. This chapter begins by setting the discq~sion once again in 
/' 

t ~~r;r.2, ~4! 
• ,I L ~, 

Trust between police and prosecutor organizations. is 

increased when each agency develops the opinion that the other is 
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the larger context of organizational research, especially the 
.. 

results of research on tbe impact of distrust on communication. 
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It then documents the ways in which distrust between police and 

prosecutors adversely affects the administration of justice and 

prevents better cooperation between these two organizations. 

Finally, it reviews the means which have been used (both 

deliberately and unwittingly) by both organizations to establish 

trust between themo 

B. Literature Reyiew 

All cooperative ei:forts done on a voluntary basis require 

trust. Trust involves the belie~ that the other party in the 

effort will not injure the first and that the other party will do 

his part. Ironically even illicit enterprises such as boolonaking 

require such trust (Cohen, 1966). Even within organizations 

where members are paid wages for their labor, the money incentive 

does not fully account for their activities and performanceo 

Distrust results in behavior disruptive to achieving 

organizational goals. Two ways in which this happens are that it 

reduces the willingness to cooperate, to do onels part, and it 

causes people to engage in defensive communication. 

Cooperation and communication are so critical to the 

effective operation of large-scale bureaucracies that Barnard 

makes them central to his classi.c definition of the essence of 

what an organization is. ftThe elements of an organization are 

• • '" (1) communication~ (2} willingness to serve~ and (3) common 

purpose • • •• The vitality of organizations lies in the 

willingness of individuals to contribute forces to the 

cooperative system- (1970:65). In Barnard's terms, actions by 
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either police or prosecutors which reduce the other's willingness 

to serve sap the vitality ~f the system of justice. 

With regard' to communication,~the research of Gibbs (1976) 

is especially relevant to the police-prosesut,or relationship. He 

found that when an individual perceives or anticipates threat he 

becomes defensive and this reduces his usefulness in the 

communication process. He begins to devote muc~ less attention 

to the common task and more energy to defending.himself. Rather 

than concentrating on accurate full and complete communication he 

becomes more concerned with how he appears to othersl how he 

might make himself be seen favorablyt how he might ,·win, 

dominate, inlpress or escape punishment~ and/or how he (might] 

avoid or mitigate a perceived or an anticipated attack" (Gibbs, 

1976:479). 

C. Distrust and the Police-Prosecutor Relationship 

1. The CoDt@xt of Distrust 

The police-prosecutor relationship contains numerous 

pO'centials for distrust. Even when relations are harmonious 

there is always a background of potential mistrust. TAlis is 

implied, for example, in the comments of the chief of police who 

told us that the local D.A. was doing such a fine job he (the 
,I 

chief) did not Meven have to keep a record on him. R This general 
.. 

climate of suspicion surrounds the police-prosecutor relationship 

both at the organization and individual levels. Each group is 

suspicious of the other's motives, competence, veracity, 

integri ty, 'Talues, and reliability. There are numerous 
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-. 
opportimi ties iand temptations to attack the other agency for real 

or imagined faults; for political gain; or unintentionally, as 

the result of Icont:coversaries manufactured by the news mediao In 

the law enforcement/prosecution processes there are many oppor

tunities for things to go wrong and many reasons for blaming 

others for one' sown f.rustrations.. Even when no errors have been 

made the public is often still unhappy with the jUsti~=-~ystem. 

That system is afterall an institution which society has create.d ... 
to solve unsolvable problems and to do so efficiently (wil~on, 

1976). Even perfect justice can never rewrite history. A wrong 

has been done and righting it io never as satisfying as if the 

wrong had never been done. To the extent that justice is less 

than perfect, public satisfaction is proportionately lower. 

Police and prosecutors are in effect operating a no-win 

institution7 yet, they are expected to win. This foroes them 

into a continual public relations effort to convince the 

community they are in fact winning_ This creates a context in 

which they are pot({!ntial adversaries in competition for public 

approval and support. One tactic is to get approval for one's 

organization at the expense of the other. This is frequently 

done through presS releases to the effect th.at "We're doing a 

great job but the system is failing because the other guys are 

not doing their job.· 

The other major strategy for convinCing the public that 

one's organization is succeeding is through the use of statistics 

that allegedly measure of one~s success~ The police use arrest 

and clearance rates; prosecutors use conviction rates. In doing 
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so they are both potentially pitted ~gainst each other. Both can 

manipulate their respective statistics to look good but in the 

process they make the other agency . look bad .. The police can look 

good by making lots of arrests and by ·overcharging" cases, i.e., 

filing them as felonies when the "really" are misdeme~nors. 

Prosecutors can protect their conviction rates by accepting only 

"strong" cases; by using the numb~r of cases formally charged (as 

-opposed to all cases referred by the police) as the denominator 

for their conviction rates; and by "giving away city hall" in 

plea bargaining in order to get a convict~!on rather than lose or 

dismiss a case. 

To the extent that either of these a.gencies engages in such 

statistical maneuvers they make the othe:c. agency look bad. They 

create a l\\arge number of cases which appear to drop out of the 

system ei t)per as the result of bad police work or "bargain 

justice" from prosecutors. The struggle that goes on between 

police and prosecutors in case review is seen by both sides 

partially in terms of this battle6ver statistics and .their 

public relations value. One hears police saying that "the 

prosecutor is only trying to pr9tect his record" and prosecutors 

saying that IItbe cop ~s j,ust trying to squeeze a felony Qut of a 

simple misdemeanor." 
:; 

In addition to rhe competition for publit;: approval, another 

source of distrust in the police-prosecutor relationship lies in 

the nature and context of each other's work. Prosecutors 

continually hear allegations of unlawful police behavior from 

defendants, defense counsel and even other police officers. In 
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reviewing cases they come to recognize suspicious police reports. 

They learn about the existence of police perjury. They see the 

mistakes that police make. They know of officers who are lazy, 

willing to lie on the witness stand, and willing to provoke 

suspects into fights. Out of all these experiences they become 

skeptical about police integrity. 

On the other hand, the police watch plea deals bei~g made in 

courthouse corridors between prosecutots and defense attorneys 

who lunch together and may even h&ve been partners in the same 

law firm (see, egg., Diehl and Weiser, 1980). They "know" that 

certain def~nse attorneys who belong to the country club or the 

right political party get better deals than others. They have 

been told to put the breathalizer and the speed detection equip

ment into the shop for repair during the several weeks preceding 

the prosecutor's election. They know prosecutors who are lazy 

and are willing to bargain everything away before doing the hard 

work of taking a case to trial. They have seen that standards 

vary, that decisions depend on which prosecutor you talk to, and 

that if a prosecutor "really wanted to" he could take a weak case 

and get somethin.g out of it in plea bargaining. They believe 

that these young prosecutors are not really c~mmitted to a career 

in law enforcement and are just using the office to get experi

ence and ftinside R contacts shortly to be used for their own 

economic well-being when they b~~ome practicing defense attor

neys. For all of these reasons the police become as skeptical 

about prosecutors as prosecutors are about them. 

2. The Impact of Distrust 
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The impact of. the lack of trust in the police-prosecutor 
~'; 

"Ie, 

relationship iis h~'td to measure quantitatively. How does one 

gauge the effect on crime or conviction rates of the cooperative 

programs that were never established because neither organization 

trusted the other enough to join the venture? How does one mea

sure the effect on case outcome of information not transmitted by 

the police because th~y did not trust the prosecutor? __ About the 

only available indicators of these costs are anecdotal reports of 

incidents where trust was the key factor affecting the adminis

tration of justice. A selection of such incidents presented 

below illustrates how various aspects of the administration of 

justice were affected by the lack of trust. r,n one case the 

successful adaptation of the local jurisdiction to the new speedy 

tr.ial rule was at stake. 

.., . ~ '. ~ .. 

Illustration 16.1 

In several jurisdictions legislature'4s have passed 
speedy trial rules requiring that cases go to trial 
within a certain number of days fLQm arrest. These 
laws have substantial significance for the cooperative 
relationship between police and prosecutors because the 
police decision as to when to arrest affects the time 
available to the prosecutor to prepare for trial.. In 
several jurisdictions prosecutors have responded by 
trying to get the police to change the timing of their 
arrests. Instead of arresting as soon as they had 
sufficient evidence to meet the minimal standard pf 
probable cause, they have tried to get the 'Police" to 
'fai t until they have preparep their cases as fully as 
lPossible (unless, of course,'~~here .is a risk of flight 
or the destruction of evidenc_)~ 

". 
In jurisdiction 3 the prOSeCl\t:or made this kind of 

request of the police department. ,'HQwever , the police 
high command were not sure how to react, .•. :Altl1ough they 
had a ,reasonably ~lood relationship with the prose.cutor 
and knew he had an unquestioned re.p1,ltation of being 
tough on crime, they seriously considered the possi
bility that he was trying to "put it to them." They 
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anticipated that this policy would make ~ "take the 
heat" for delaying arrests in cases where they had 
enough evi~ence to arrest: and they realized they would 
be running the risk of someone escaping while the 
police were still building the case. In effect, the 
policy the prosecutor was requesting contained risks 
for the police but none for the prosecutor. It would 
be the police fault if a known suspect got away or 
destroyed evidence because of this policy. 

On the other hand, if the police continued with 
their existing policy of arresting as soon as they 
could all of the risk created by the new law was with 
the prosecutor. He would take the heat if a case was 
subsequently dismissed because of his failure to 
prepare for trial. 

The police eventually adopted the policy requested 
by the prosecutor. but not until they were certain of 
the honor of his ini::ent;tons o They called in their 
liaison officer who spends half of his day in the 
prosecutor's office and were assured by him that the 
prosecutor had a legitimate concern here and was not 
simply trying to "put the screws to them." 

A second incident reported to us by a chief prosecutor from 

a small jurisdiction illustrates the problem of defensive 

communication. 

Illustration 16.2 

The chief prosecutor stated: nyou need trust 
between police and prosecutors. Otherwise there's no 
free flow of information. They (the police) were 
afraid to tell us things [after a hit-and-run incident 
resul ting in substantial ad\rers,~ publicity fo!: the 
police]." 

The incident involved a president of a local col
lege who knocked a woman off her bike and left the 
scene o Witnesses said that they thought the driver of 
the hit-and-run was the college president. The univer
sity police ~eard the president's license plate number 
being called over the police radio and warned the 
president o When the city police arrived at the presi
dent's house they simply asked him if he had done it 
and he denied that he had. The matter ended there 
unt~l.severi':ll m?n~hs ;atero The victim began making 
add1t10nal 1ijqUlr1es 1nto the matter and a grand jury 
was called to inquire into the possibility of a cover
up by the local police. 
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The whole matter produced considerable negative 

publicity for everyone involved. Otit of town news
papers and tche student press covered the story 
including the trial during which one of the poli,ce 
officers involved broke down in tears under cross
examination. 

The police blamed the prosecutor for much of the 
ne.gsltive publicity because of the strong nature of the 
gran.d jury report that was issued under his influence. 
But, according to the prosecutor he had tried to get 
the grand jury to tone down the report. In any event, 
afte.r that incident communication between the local 
poli,ce and the prosecutor's office was not the same. As 
Gibbs' (1976) research would lead one to expect, it 
becmne defensive. The prosecutor explained, -Normally 
an ililvestigation for a hit-and-run would be a one-page 
repolt:to However, after the grand jury report we 
starit:ed getting 40-page reports for hit-and-runs. In 
addition, in minor crimes if there were any questions 
as ttl) whether or not there were grounds for arrest, the 
cops would take down the information but tell the 
peop;Le involved 'you have to see the prosecutor.' We 
were deluged with bar room fights; the police would 
have three witnesses for and three witnesses against 
who threw the first punch. From the reports you could 
barely figure out who was really wrong. But after the 
polic::e gave us the case they would then go to the press 
and make it appear that one of the two parties was in 
the :right.· 

In addition, police released statistics on how the 
pros.acutor disposed of bar room fightso They made it 
appear as if the prosecutor was not adequately prose
cuting the cases. 

A th:ird incident illustrates how distrust results in the 

ul timate :form of non-cooperative behavior, namely, avoidance .. 

Illust;ation t6~ 

The director of a si:.atewideinsti tute for police 
management reported to Ui3- that he receives calls from 
police departments f':tom all across 'the state asking for 
advice on various legal and tactical aspects of cases 
they are handling. He usually asks why they do not 
speak to their local prosecutors about it. ~he answer 
is invariably that they feel he would ei ther~not want 
to be bothered or they do not trust him enough to ask. 

Avoidance behavior between police and prosecutors goes' both ways 
"(I 
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and is fairly common. In his survey of police and prosecutors in 

Illinois cities, Clark (1966) asked members of both groups if 

they had deliberately failed to interact with each other on 

official matters because the personnel of the other agen,cy was 

not what they should be. As indicated in Table 6 .. 1, there is a 

substantial amount of avoidance by member,s of both organizations 

al though t.:he rate is two to three times h:Lgher for prosecutors 

than for the police. 

Table 6.1 

PERCENTAGE OF AVOIDANCE OF INTERACTION BE1WEEN 
POLICE AND PROSECUTORS BY TYPE OF AVOIDANCE* 

Avoided or ignored 
the situation 

Took care of things 
Turned to somebody else personally 

Prosecutor 
avoidance 
of police 

Police 
avoidance 
of 
prosecutor 

Prosecutor 
avoidance 
of police 

Police 
avoidance 
of 
prosecutor 

Prosecutor 
avoidance 
of police 

Police 
avoidance 
of 
prosecutor 

63% 27% 50% 30% 87% 31% 

* Percentages are those who failed to interact ·sometimes,· "often," 
or -almost always." 

D. strategies for Obtaining Tr:tlst in the 
Police-Prosecutor RelationQ~ 

To recommend that police and pr(,secutor organi;ations should 

suddenly start communicating with each other and be cooperative 

when they have not been in the past is naive.30 What must also be 

30 If one were to make such recommendations at annual meetings 
of police or prosecutor executives, he will be greeted with 
howls of laughter--as we can attest. 
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offered is a set, of strategies to achieve the trust needed before 

better communication and cooperation can begin. Such strategies 

exist. Moreover, they appear to be feasible even in 

jursidictions with incumbent administrations. Howeve~, it is 

usually easier to implement changes in the nature of the police

prosecutor relationship when a new administration takes office 

(in either organization). 

In general, the strategy for winning the trust of the other 

agency is the same for both police and prosecutors. It involves 
-

making good-faith efforts to shew the other agency that the first 

organization is are genuinely interested above all else in the 

fair, efficient and effective administration of justice., This 

can be done in numerous ways as described earlier. It .. may mean 

listening to cri~icism from the other agency about one's owl), 

poliCies and personnel; being willing to acknowledge' one's faults 

and explain one's policies and decisions; reSisting the tempta

tion to publicly criticize unfairly the other agency solely .. to 

score some quick political gain; demonstrating a willingness to 

work hard to to be tough at appropriate times; or demonstrating a 

willingness to be helpful to the other agency and take its 

priorities and concerns into account as much as possible (without 

necessarily compromising oneself in the process). There are time 

and action dimensions to these suggestions ... Trust takes a long' 

time to establish and is quickly lost. Actions speak louder th~n 

official policie~§.",joint communiques ana, other forms of of~icial 

rhetoric. 

This may all sound painfully simple, apparent, and somewhat 
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pollyanna-ish, but a quick check with one's local police and 

prosecutors will show that it is not. Despite the calls for 

better cooperation between these agencies there is little 

conscious awareness of how to bring this about. Even in juris-

dictions where one agency has won the trust of the othe~ the 

parties involved are not always consciously aware of the e,xtent 

of the success, the reasons for it, or the impact of it on their 

relationship with the other agency. 

Our own ideas about how tr::ust is established and main'l:ained 

were were arrived at by looking for the common denominator in a 

series of different incidents and reports. They are presented 

below as examples of individual tactics for achieving trust. It 

should be noted that no individual tactic constitutes a fOL~ula 

for success. Rather it is the symbolic significance of the 

tactic that is the key~ The tactic is merely an indication of 

the underlying commitment to the fair, effective and impartial 

administration of justice that must be demonstrated for truist to 

be established and maintained. In any particular jurisdiction 

one agency determined to win the tr'Jst of the other may havel to 

~mploy several tactics to convincingly show its commitment to 

these goals. Even this may not be successful because there .ue 

no guaranteed formulas. Ho",ever, for those executives interElsted 

in trying, the review below of t.he experience of others may prove 

helpful. 

One former chief of police had given this topic much thO\lght 

and had developed a deliberate strategy for winning the trust of 

incoming chief prosecutors. He would visit the riew prosecutor as 
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soon after the election as convenient and declare his 'intention 

to coope:ate with the prosecutor's office as much as possible. 

He also" craftily asked the prosecutor to keep an eye out-Y on the 

performance of his police officers and let him know what mistakes 

they made and what room there was for improvement. The chief 

reports that the prosecutors were usually stuned by this 

approach. They were amazed that a police chief would seek out, 

much less accept, cri tici~'m from a prosecutor. He found this 

tactic usually got the relationship off to a good start. 

Other noteworthy tactics listed below are drawn from the 

experience of a newly elected prosecutor in jurisdiction 16. 
'I 

This prosecutor was intent on improving police-pr(ls~:c:utor 

relations and deliberately did some things to Restablish 

credibility with the police.- In interviews with the police we 

found that those explicit gestures of good will were" receiv~d 

favorably, and cooperative relations with the prosecutor ',s office 

were eventually established.. But, the police were also impressed 

with other things the; new prosecutor had done which lwe know) 

were not done for tpe purpose of improving the police-pros~cutor 

relationship. In fact, the prosecutor was n,ot even aware of the 

powerful and beneficial impact the~e actions had had on the 

police opinion of the prosecutor's Office. These various actions 

are presented separately in the list of tactics below. 

One gesture of good will by prosecutors towards police is to 

make themselves available to the police on a 24-hour, 7-day-a

week basis. 

Illustration 16,5 
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This was one of the deliberate gestures of good 

will made by the new chief prosecutor in jurisdic
tion 16& The prosecutor went to the police and 
announced that henceforth there would be a pros,acutor 
available at all times to answer questions and give 
legal advice to the police. This opening gesture was 
initially met with cynicism. The police figured this 
would last about a month and then be forgotten. 

B, t it was not forgotten and the police now call 
the prosecutor regularly and they do trust the advice 
they get, as indicated by the comment we overheard on 
policeman in jurisdiction 16 make to the first assis
tant prosecutor. He was saying, "If you say there-°ls 
not enough to proceed, then I know that there really is 
not enough to proceed." 

A second tactic is being willing to accept criticism from 

the other agency as well as to give criticism but to do so only 

:tn specific terms and not thlough the press. 

Illustration #6.6 

This tactic was consciously used by the chief of 
police mentioned earlier and unwittingly used by the 
chief prosecutor in jurisdiction 16. In the latter 
case it c,ame about because early on the prosecutor 
started hearing generalized police complaints about his 
office, like, "Well, prosecutors in your office do this 
and that. 81 Somewhat defensively the prosecutor always 
told the o,fficers making such comments to "put up or 
shut up." A policy was formulated. There would be no 
generalized "bitching" by one agency against the other. 
The prosecutor stated he would be willing to hear 
complaints from the police only if they were specific1 
that he would make complaints about the police only in 
specific te'rms1 and that he would not play "the 
newspaper game" with the police. All complaints would 
be addressed directly to the policee 

Another tactic is for the prosecutor to demonstrate a 

Icertain degree of "toughness" or ·seriousness" about getting 

convictions both in general and for specific classes of cases, 

such as juvenile! cases. This can be done ei ther by being more 

'frlilling to take cases to trial or being m.ore determined that 

cases reach an appropriate disposition. 
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Illustration 16.7 

One of the things that impressed the police about 
~he.ne,,! ac;lministration in the prosecutor's office in 
~url.sdl.ctl.on 16 was that they would try ca.ses that 

nob<;>dy would try before." For example, under the 
pre~l.<;>us administration \-~7here were very few trials in 
homl.c1de cases o "Everytliing would be pled out." .In 
contrast under the new administration homicides 
frequently went to trial even ones in which there was 
only cirCUmstantial evidence and hence were tempting to 
plea~bargain rather than risk a loss at trial. 

Illustration 16.8 

. ~n j~risdictions 15 and 16 the handling of 
Juvenl.le cases was a source of'mistrust in the police
prosecutor relationship. The problem, the solution and 
t~e impact on the p<;>lice-prosecutor relationship was 
vl.r~ually.the same l.n both ~laces. The prosecutors' 
offl.ces dl.scovered that polJ.ce work in these cases was 
exceptionally shoddy. T~e information in police CC:-j'L .. 

reports was next to nothl.ng. "The paperwork on the'se 
cases became a joke. The cases became known ,as 'candy 
wrappers' because the reports were written on anything, 
scratch paper, anything you could get! The reports 
were absolutely minimal such as 'This kid was in the 
~ount~ and.c?~itte~ a.cr~me'" (chief of prosecutor's 
Juvenl.le dl.V1Sl.0n, JurJ.sdl.ction 15)0 . 

I . 

. The P70biem was . ,that too many cases were being 
dl.spcued wl.thout serl.OUS attention from the criminal 
justice 'system. In jurisdiction 15 in 197'5 there were 
12,000 juvenile arrests but only 2,000 cases filed for 
prosecution and only 19 juveniles held to stand trial. 
as adults.. The high release rate was due in both 
jurisdictions to the local health and rehabilitation 
agency which reviews juvenile cases and recommends 
dispositions. Because "the cops knew the kids'would be 
cut loose faster than the cop could write his report, 
they felt 'why bother? '" . Ud..) .. 

When the prosecutors' offices learned of this 
situation they had to change the police attitude. 
"First, we had to convince the top comro.and that, yes', 
if 'you ha.ve a good case we'll do something aQout it. 
We won' t .. let the Division of Health and Rehabilitation 
drop the case out of the system" (~). This verbal 
commitm(.mt was backed up by actions. In jurisdic
tion 16 the prosecutor began reviewing all juvenile 
cases b.efore they were referred to the juvenile . 
services agency_ In jurisdiction 15 the prosecutor 
more than doubled the number of juvenile cases (4,600) 
.he accepted for prosecution and had more than seven 
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times as many juveniles tried as adults (from 20 to 
146) .. 

The dramatic changes in the prosecutors' attitudes 
and actions were quickly reflected in equivalent 
changes in the police attitudes and actions. -AS a 
result we get much better reports from the cops. In 
fact, the juvenile reports are every bit as good as the 
adult crime reportsR (~.). Candy wrapper justice had 
endedo 

Another way of winning trust is to demonstrate one's 

independence from political ties, political considerations, or 

considerations or personal gain. If.any agency demonstrates a 

clear impartiality in its decisions, then the legitimacy of its 

actions is accepted even if they have adverse affects on the 

other agency, such as prosecuting police officers. 

Illustration 16.9 

The thing that apparently impressed the police the most 
about the new prosecutor's administration in jurisdic
tion 16 was that within the first six months of taking 
office it went after the local ftclub ft that used to 
control the prosecutor's office. This club included 
several judges, prominent lawyers and politicians. It 
did not include the police. 

Under previous administrations the prosecutor's 
office had been dominated by the local bench and was 
used by the club to assist its relatives to get started 
in legal practice. Many of the prosecutors' staff were 
sons, daughters, other relatives or friends of the 
local club. These people were frequently employed in 
the part-time positions in the prosecutor's office. 
This allowed them to get some experience prac'ticing law 
and assured them of a steady income while they got 
their own private practice started. They would 
prosecute cases part of the day and work in their 
private firms as soon as they could dispose of that 
day's calendar of 'cases. This was not illegal but it 
was in the view of the police unseemly. When the new 
prosecutor refused to accept this long-standing 
tradition the prosecutor's office went up in the eyes 
of the police. But that is only part of the story. 

Next the prosecutor indicted a prominent local 
defense attorney and prosecuted the case eventually 
losing it. This had a powerful effect on establishing 

-. 
credibility with police because it indicated the 
prosecutor's office was now going to be independent of 
old political ties ~nd would not be dominated by the 
local bench. In fact, in the course of the prosecution 
three sitting judges were called as witnesses. They 
were not co-defendants ·but the mere calling them as 
witnesses revealed that they had something to do with 
the a+le~fid criminal act on the part of the lawyer. 
Most 1mp~rtant of all it demonstrated to the police the 
extent to which the prosecutor was wil'ling to take on 
the establishment. It cleared away the cloud of 
favoritism and corruption that had surrounded the 
prosecutor's office in the past. 

These actions together with the other efforts to 
win the trust of the police succeeded in establisping, 
~he prosecutor's credibility as someone genuinely .. c 

1nterested in the impartial administration of justice. 
Once that was established the prosecutor co'uld and did 
begin focusing on improper police behavior. The office 
has since prosecuted several policemen for various 
crimes committed on and off duty including one of the 
most sensitive areas in police work, namely, excessive 
force. The prosecutor believes that their rate of 
prosecution of these kinds of cases is higher than that 
of jurisdictions of similar size yet it has not caused 
any _c:ldverse repercussions with the police. The 
p~o$ecutor is convinced that this is so because of the 
well-established reputation of impartiality of her 
office. . 

The prosecutor noted two other important conse
quences of having established credibility with the 
police (something which took a matter of several years 
to do). previously the police would withhold informa
tion from their reports because they were afraid the 
prosecutor would turn it over to the defense attorneyo 
For instance, they might even hide the fact that there 
was a confession in the case for fear that the prose
cutor would turn it over. Now this kind of withholding 
of information does not occur. 

J 
The second impact -,!lP.' Vcommunication has to do with 

the willingness of each organization to exchange candid 
criticisms of the other~ This is possible because the 
trusting relationship has allowed for informal organiz
ation to flourish and some things can 9nly be done 
through this informal network. For instance, with 
regard to criticizing each other's work both sides 
would prefer not to do it in a formal way. The first 
assistant prosecutor noted that when criticisms do 
occur they only occur through the informal network. 
For instance he heard from the police that they had 
nicknamed one of his assistants, -Monty Hall" from the 
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-. 
television show, "Let's Make 
acco~ding to the police, the 
gaining all of their cases. 
eventually fired. 

a Deal. R This is because, 
assistant was plea bar
That assistant was 

Yet another tactic for prosecutors to use is to acknowledge 

the value of police judgment. This can be done in several ways 

such as allowing for police input into the prosecutor's screening 

standards. 

Illustration 16,lQ 

This was done with notable success in jurisdiction 2. 
The prosecutor went to the police and asked him to make 
lists of criminalS who were most active in their 
respective jurisdictions. This was to be based not 
only on prior record information but also police 
intelligence. 

The list was to be used by the prosecutor's office 
in its screening and plea bargaining decisions. If a 
defendant were on the list the prosecutors were to hold 
out for a more severe disposition. The prosecutor made 
this move in connection with a planned career criminal 
program. He had not anticipated how pleased the police 
would be with his office for seeking their input in 
this waYe 

While several of the examples above describe what prose

cutors can do to win the police trust, the tactics involved are 

equally applicable to police efforts to establish credibility 

with prosecutors. Patterns of arrest which suggest to the 

prosecutor a lack of impartiality by the police will reduce the 

department's credibility with prosecutors. Patterns of investi

gation, especially an overreliance on confessions at the expense 

of gathering other te~timonial and physical evidence, will also 

reduce police credibility as well as the prosecutor's willingness 

to cooperate. Police administrators intent on establishing their 

department's credibility with the local prosecutor's office might 

.• -- ...... - ...... ~ "_" --~ •• '" - -- - -"-- ... ----~-, - -..- .... --- .... --~, - ----., ,.. ___ l .. 

-. 
take actions to correct these practices, possibly in collabora

tion with the prosecutor's office. 

One final taqtic equally appli.cable to both sides is to show 

a willingness for hard work. For the prosecutpr this can be done 

by such things as being willing to work outside the ·banker's 

hours· which police perceive them to keep. Especially effective 

is being willing to respond to arrest and crime scenes. The 

police in jurisdiction 1 were very impressed with this aspect of 

the new prosecutor's on-call policy. For the police, willingness 
. 

to work hard as far as the prosecutor is concerned means willing-

ness to prepare good cases and do follow-up investigations. 

D. .summary 

Greater coordination and cooperation between police and 

prosecutors is a desirable goal which reform groups pave sought 

to achieve for ye~rs and for which various mechanisms already 

exist. The main obstacle to achieving greater coordination and 

cooperation is the lack of trust between these two agencies. The 

general level of cooperation between them is highest when a 

climate of trust has been established. The single most important 

factor in developing and maintaining trust between the two 

agencies is for one agency to demonstrate to the other that it is 

genuinely interested above all else in the fair, effiCient, 

effectiv.e and non-political administration of justice. This can 

be achieved through a variety of specific tactics but the ~tactics 

themselves are not the formula for success. Rather it is their 

underlying significance as indicators of this commitment to the 
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impartial administration of justice. 

Some tactics include: for prosecutors, showing some respon-

si veness to pol ice pr i or i ti es ~ independence f rom pol i ti(:al 

influence; willingness to work with and be available to the 

police; consistency in decision making1 tactfulness in jlnter

personal exchanges~ and for the police the avoidance of a 

reputation for perjury~ conducting thorough investigati.~~ns: and 

for both agencies restraint in criticizing the other and a 

willingness for hard work. 

Once a climate of trust has been established it will not 

necessarily be destroyed by situations where prosecutor~J must 

prosecute police officers for some unlawful actions pro",rided that 

the prosecution is not seen by the police as politically 

motivated. 

In some jurisdictions the alienation between policE~ and 

prosecutor agencies may be so great that achieving greater 

coordination and cooperation under the current administl:ations 

may not be feasible.. But in most jurisdictions it is pc)ssible to 

reverse previous patterns of isolation and distrust by determined 

efforts to win the other agency's trust. 
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CHAPTER 7, CRIMINAL JUSTICE: STAGES f 

PROCESSES AND ISSUES 

A. lLU:roductiou 

---~~-~---....., 

This chapter focuses on the criminal justice process, the 

central issues facing it, and the role of police and prosecutors 

in responding to those issues. It analyzes the police.-prosecutor 

relationship in two overlapping ways: once in terms of discrete 

stages of the process and also in terms of the two sub-processes 

of the overall, generic process of case screening, namely, the 

charging process and the plea (or, more generally, the disposi

tional) negotiation process. 

The analysis reveal~ the variations by jurisdiction of the 

interface between police and prosecutors and the significance for 

the quality of justice of these variations. The discussion 

builds on our earlier description of the division of labor 

between police and prosecutors but examines the matter within 

these analytic divisions. The descriptions of the arrangements 

in any jurisdiction should be regarded as snapshots of arrange

ments that are continually evolving. As noted previously the 

overall shift is for the prosecutor to extend his domain ~,nto the 

earlier stages of the overall process and to begin to emerge as 

an overall system planner and coordinator. 

The analysi~ will show: (a) that the main problem for the 

contemporary administration of justice is to find ways to fairly, 

effectively, lawfully, effi.cient~y, and accl')untably bring as many 

cases as quickly as possible tl) dispositions other tha'n adjudi-
. 

cation at trial; (b) that the two critical agencies in this 
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process are the police and the prosecutors1 and (c) that for 

various reasons, the response of these agenc~ies to this basic 

ch.allenge has been at best tentative, fraught with misunderstand

ings and tensions, hampe.red by outmoded leg~i11 . structures, and by 

the lack of a truly systemwide view of the j\?roblem. Neverthe

less, some progress is being made. The trer.\\d for the fu'l:ure ~s 

discernible. Then, as now, most justice wil;l be administered by 

. police and prosecutors at the early stages of tbe process. But, 

hopefully, by then this justice will be more ii\:,ationalized, even

handed, controlled by appropriate policies, subject to review, 

and in accordance with the rule of law. 

B. The Nature of the Problem 

In ex~~ining the functions of the police and prosecutors in 

the criminal justice process, it is helpful to expand upon 

Professor Kamisar1s (1980:27) metaphor. The police and (most of 

the work of) the ,PJ:osecutor are related to the trial court as 

gatehouse to mr,lpsion of justice. Not only has the American 

courthouse been the local community's architectural monument; but 

the felony trial stage of the criminal justice process has been 

the central focus of legal con~ern and the inheritor of the 

weal th of legal safegu.ards that is the legacy of Anglo American 

law. However, this disproportionate concern for the trial 

process stands in sharp contrast to the practical realities of 

the administration of justice. Most justice (in terms of numbers 

of cases disposeq) is not administered in the mansions. It 

occurs as earlier points in the justice process,. at the arrest, 

-172-

.11 

".:;:; 

• I 
,II, 

. II. 

" 1/ 'I 

I' 

J 
J} 



charging, diverting, and plea bargaining decisions; and it is 

administered by police and prosecutors. Moreover, it is in the 

gatehouses of just,ice that the main problem facing the American 

administration of justice must be solved. The number of criminal 

cases far exceeds the available criminal justlce resources needed 

to dispose of them at trial. 

This problem has com~ about as a result of the convergence 

of five factors: (a) increases in the number of crimes in 

society; (b) over-crimina1ization; (c) increased reliance on 

formal as opposed to informal mechanisms of di.~pute settlement; 

(d) increased pressures on the police to generate arrests; and 

(e) limited public' budgets for crime responses~ The increase in 

the absolute number of crimes has come about primarily as a 

result of populaticn increases. The problem of over

criminalization has two aspects (Kadish, 1967). The first is the 

proliferation of criminal laws covering aspects of social 

behavior not previously prohibiteda The second has t.o do with 

the use of criminal law for the enforcement of morality as such, 

including gambling, sex offenses between consenting adults, and 

offenses involving drunkenness and drug abuse. The increased 

reliance on formal mechanisms of dispute settlement refers to the 

trend toward invoking the criminal law to settle disputes that in 

an earlier and simpler societies would have been settled by 

informal means.)l The pressure on the police to generate arrests 

31 This trend is one of the concomitants of increased industri
alization, urbanization and secularization of modern socielty 
(Aubert, 1969). Although some people in contemporary society 

(Footnote continued) 
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has been the result of the historical growth of police 

departments and the concomitant rise in public pressure for them 

to justify their expenditures with evidence they are winning the 

war on crime. 

The key to solving the problem created by these converging 

force~ is to build better gatehouses. The jury trial with i.ts 

full due process guc:rantees must be preserved for the £'ew cases 

which. nneed" to be r~solved by jury trial and the vast majority 

of cases must be kept out of the mansion of justic60 This can be 

done in two ways: decriminalization and selective enforcement! 

(in the generic sense of selecting cases to b,e rejected, diverted 

to ~lternative dispute resolution mechanisms other than formal 

trial, and arriving at convictions through plea negotiations). 

3l(continued) 
try to resolve their disputes themselves even ones involving 
crimes such as burglary (Smith a.nd Maness, 1976), .,the trend 
has been to increasingly rely upon "calling the cops." More 
and more disputes even ones between relatives, friends, 
neighbors and, in general, people who are acquainted with 
each other are being referred to the criminal justice system 
for resolution. A substantial proportion of services, 
felony-level cases in the court systems involve disputes 
between people who know each other. In its study of the New 
York City Courts the Vera Institute of Justice (1977) found 
that 56% of the violent crimes and 35% of the property crimes 
involved victims and defendants who knew each other. These 
cases were usually disputes which errupted into the public 
exp~ession of anger and, hence, the technical commission of a 
f~lony. These cases are consistently dropped out of the 
system earlier and with more lenient dispositions than "real" 
felonies. But in the process they drain limited court 
resources and weaken the court's ability to deal quickly and 
decisively with truely dangerous, predatory criminals. Vera 
(1977:XV) concluded that bec~use "our society has not found 
adequate alternatives to arrest and adjudication for coping 
with inter-personal anger publicly expres$;~df we pay a higher 
price." - . 
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Of the two lnethods, decriminalization is less politically 

feasible. It has been recommended as the means of reducing 

caseloads since lBecarria publisl~ed his famous Essay ..QJl Crimes ..an.sj 

Puni~.bmrcD..ta in 1'7640 In more recent history there have been a 

few notable examples of decriminali2ation including the 

rescinding of alcohol prohibition, the current effort to 

decriminalize marihuana possession and the decriminalization of 

abortion and public drunkenness. However, notwithstanding these 

notable successes and the continued call for further 

decriminalization (Morris and Hawkins, 1970), decriminalization 

cannot be thought of as a major instrument of coping with the 

caseload problelIL, at least not in the short term. Selecti"le 

enforcement has been and will continue to be the means by which 

justice is adm:I.nistered in America.~2 ~, j;.Q understand ~ 

quality Qf ~t.ice ~ ~ examine ~ operation Qf ~ QXerall 

selective enforcemertt process. This means examining the work of 

police and prosecutors and the variations in the social 

organization in the pretrial stages of the criminal justice 

process. The analysis begins below with an examination of the 

components of the overall screening process and their relative 

merits .. 

C. 

3.2 

The Solution: Selective Enforcement 

Since the 1920's when the early crime commissions first 

Even in jurisdictions where'caseloads are not yet so out of 
control that selective enforcement is a necessity, it exists 
nonetheless (Heumann, 1975) .. 
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documented the extensive attrition of cases from the criminal 

justic!e system there has been a slow, partial, and begrudging 

recogln,ition among criminal justice officials that selective 

enforcement is a central reality of th~,.. American administration. 

of jU~jtice. Given our legal system's commitment to the rule of 

the l;~~'? and the promise of a jury trial to every defendant who 

wants one, selective enforcement has raised several critical 

issues. How is the selective enforcement to be done? By whom? 

At what point in the process? According to what criteria? And 

with what amount,of due process and public accountability? 

These questions have not been answered systematically. 

Rather, a patchwork of solutions general consensus is that the 

prosecutor should do the bulk of the screening; that much of it 

should b,~ done through his charging function; and that this 

should be done early in the justice process1 and shou+d be 

regulated by policies and tecorded in a way that allows for 

public scrutiny (President's Commission on Law Enforcement and 

Administration of Justice, 1967c). 

In addition to the prosecutor's charging decision, there a~e 

other methods for achieving selective enforcement of law includ

ing: non-arrest, release after arrest by the police, plea 

bargaining and dismissal after formal charging (nolle prosequi). 

Neither the overall screening process nor the charging process in 

particular c.an be fully understood apart from these other 

mechanisms of selective enforcement in a jurisdiction. In some 

jurisdictions these alternative methods may either have to 

substitute temporarily or permanently for or supplement to the 
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nationality appro'iTed mechanism of selection.. The relative merits 

of all five mecha:nisms of selective enforcement are presented 

below .. 

10 .s.el ecti~! Ar rest 

One obvious way of reducing system caseload is to not make 

arrests in the first place. We found no evidence in the field 

that police administrators were considering this strategy as a 

serious method for reducing the caseload problem. If anything, 

the maj or thrust; of the police thinking is in the direction of 

making more rather than fewer arrests .. '33 Typically, arrest quotas 

in police work are designed to increase arrests not limit themo 

This 1,ack of attention to the question of how many arrests the 

police should be making is reflected in the criminal justice 

Ii terature.. Fc)r instance, the President's Commission on Law 

Enforcement and Administration of Justice (1967:104) recommends 

that police de~partments develop policy guidelines regarding "the 

decision whether or not to arrest in specific situati,ons 

involving spe(;ific crimes. II But, this recommendation was made 

with an eye tloward relieving individual pol.ice officers from the 

ftinappropriat,e and unnecessary ..... burden of exercising .. .. . 
discretion .. .. .. in tumultuous situations· (1£0:106). It was not 

a call for ~le police to begin systematically limiting the number 

of arrests., 

-.:83 Former New York City Police' Commissioner, Patrick Murphy, 
served las a member of our Advisory Board and noted that in 
his experience the police have never seriously addressed the 
question of how many arrests they should make. 
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The desirability and feasibility of having the police 

develop such policies of non-arrest is substantial. A,,"l examina-
,', 

tion of the types of crimes police spend most of their arrest 

time on reveals the possibilities. Of the ten offenses for which 

arrests' were most frequently made in 1965 (Table 7.1), five were 

the result of proactive 'policing (drunkenness, disorderly 

conduct, driving under the influence, liquor law viol~~.ons, 

vagrancy, and gambling). Of the rest, only one (burglary) is the 

type of crime that one might not even consider reducing onevs 

arrest resources against.~4 The significance of redu~ing arrests 

in the balance of the crimes (excluding burglary is that the nine 

of them taken together constituted approximately 70% of all 

arrests (excluding traffic offenses) that year. 

with two notable exceptions there have been few calls for 
--

the police to systematically review and control the size ana type 

of their arrest intake volume. One exception is Nimmer's (1971) 

recommendation that public drunkenness arrests be removed from 

the criminal justice process. The othe.r exception is Aar;onson, 

.eL..sL. (1977) who call for a btoader-g;auged review of all police 

intake pOJ~ic:igs for the specific purpose of limiting intake. 

This, they~ay, should be one part of an overall scheme for 

34 upon closer examination of burglary cases, h01(o1ever, it 
becomes clear that many of them are candidates for non
arrest. They often involve people who know each o~her and 
have had a dispute whic~spilled over into atechn~cal 
commission of a felony, such as an estranged boyfr1end who 
breaks down his girlfriend's' apartment door ~o t~lk to her. 
Vera (1977:19) found that 39% of the burglar1es 1n the New 
York City courts wer.e between people who knew each othero 
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Rank 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

-- ----~--------- - --- ~ 

Table 7,,1 

NUMBER AND RATE OF ARRESTS FOR THE TEN 
MOST FREQUENT OFFENSES, 1965 

Percent of 

Offense Number Total Arrests 

Drunkenness 
Disorderly conduct 
Larceny (over & under $50) 
Driving under the influence 
Simple assault 
Burglary 
Liquor laws 
Vagrancy 
Gambling 
Motor vehicle theft 

Total, ten most frequent 
offenses 

Arrests for all offensesl 

1,535,040 
570,122 
385,725 
241,511 
207, Ei15 
197,Ei27 
l79,~t19 
120,4116 
114,294 

JOl,763 

3,651,333 
4,955,047 

31.0 
11.5 

- --7" 7 
4.9 
4.2 
4.0 
3.6 
2.4 
2.3 
~ 

73.7 
100.0 

1 Excludes traffic arfests. 

Source: 

seeking 

President1s Commission on Law Enforcement and 
Administration of Justice, 1967:20. 

ways of reducing court caseload. 

2. Release After Arrest by police 

Once an arrest has been made the next possibility for reduc

ing costs is to have the police release the arrestee on their own 

authority without the approval of the prosecutor or a judicial 

officer. This mechanism of selective enforcement has a long and 

ld 19~7) The Wickersham Commis-controversial history (McDona, i" 

. . on Law Observance and Enforcement, 1931b) sion (UoS. Comm~ss~on 

commented favorably upon (but did not formally endorse~ a 

Philadelphia Bar Association study that concluded that the police 
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should release defendants on their own authority. A decade later 

Professor Warner (1942), one of the prime authors of the Uniform 

Arrest Act, concurred:\ with the view that the police should 

release after arrest in appropriate cases. Warner pOinted out 

that this policy is desirable in situations where arrests have 

been made but shortly thereafter evidence comes to lig~t that 

either exonerates the suspect or makes it clear that the case 

cannot be successfully prosecuted. Immediate release by the 

police saves both the defendant and the state the financial and 

social costs associated with pretrial detention. However, one of 

the obstacles of greater use of this method was in Warn~rls view 

the lack of clear legal authority for such police actions. 

Another obstacle is the fear that if the police are authorized to 

release on their O\~n authority abuses may occur. The policy may 

encourage certain questionable police practices such as arrests 

for investigation and for harassment. This concern is shared by 

civil libertqrians and police executives alike. T~e latter are 

particularly leery of having the power to release,. 

We found that release after arrest by(( Police is not being 

used as a significant means of case screening in the majority of 

jurisdictions stu,died. only 17 states provide the police with a 

clear affirmative power to take such actions, three additional 

state~ appear to grant such powers; 24 states clearly do not 

authorize the police to release after arrest; 6 seem to deny the 

power; and in one state the law ~as too unclear to classify (see 
" 

Appendix A). In our telephone survey, we found that 67.5% of the 

responding police departments reported that they do not release 
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suspects after arrest on their own authority; and only 3 of the 

13 police departments that said they do make such releases do so 

with any frequency. Comparing reported practices with the legal 

authority for them, it can be seen that it is not the lack of 

legal authority which prevents the police from using this 

mechanism of selective enforcement. Seventy percent of the 

jurisdictions reporting they do not release after arrest appear 

to have legal authority to do so if they chose to (see Appendix 

B). 

Our field data parallel our findings from the telephone 

survey. In 11 of the 16 jurisdictions visited, the police have 

legal authority to release after arrest; but in only one was this 

practice common. There the prosecutor and the police officials 

estimate that over 50% of all felony arrests and about 55% of 

armed robberies are released after arrest by the policeo An in

depth analysis of the nature of the cases being released was not 

availableo But a glimpse of their nature and the reasons for the 

release is provided by examining the small sample of items taken 

from the police arrest log for a few days in one precinct (Table 

7.2) • 

The reason, wno case,· can mean anyone of three things 

including the elements of the crime are not present, or there may 

not be any complainant, or the evidence is not strong. The 

decision to release an arrestee is made at the precinct station 

within one to two hours after arrest by the detective in charge 

of case review. A deputy chief explaining the procedure argued 
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Table 7.2 

CASES RELEASED AFTER ARREST BY POLICE BY 
OFFENSE AND REASON, FOR JURISDICTION 
13, JANUARY 1-8, AND MARCH 1, 1979 

-----------------------~----------------------------------------
Offense Reasons for Release by Police 
--------------------------------------~-------------------------

Possession, st'ol'en motor 
vehicle 

Assa·(<lltand battery 
Assault and battery 

Felony assault 
Armed robbery 
Possession, stolen motor 

vehicle 
Larceny from a building 
Larceny from a building 
Armed robbery 
Felony assault 
Felony assault 
Felony as sa ul t 
Unauthorized driving away 

automobile 

Discharged, 
prosecute 

Discharged, 
Discharged, 

prosecute 
Discharged, 
Discharged, 
Discharged, 

Discharged, 
Discharged, 
Di scharged, 
Discharged, 
Di scharged, 
Discharged, 
Discharged, 

complaint 

no case 
complaint 

no case 
no case 
no case 

no case 
no case 
no case 
no case 
no case 
no case 
no case 

Larceny from a building Discharged, no case 

refused to 

refuses to 

-----------------~--------------------------------~-------------
that it only made sense to allow the police such discretion. His 

view was that in as much as the police are allowed to decide 

whether or not to probable cause existed at the time arrest, ,they 

should have authority to decide later that no probable cause 

existed, ~specially if new information comes to light in the 

interim. For example they should be allowed to decide that a 

drunk in the back yard was not breaking and entering after all. 

"Youcdon't need to send a case to the prosecutor to make this 

decision," he reasoned. Furthermore, he believed that-while 55% 

of the armed tobberies were released by the police after arrest, 

at the time of the arrest there-had been probable cause in the 

vast majority of these cases. For example, he suggested, they 
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police may have grabbed someone matching a description for a 

recent stickup, but at the show-up, the victim is not sure that 

is the defendant. 

Within the scope of the present study it was npt possible to 

address the various questions surrounding the police use the 

power to release after arresto If it were more widely authorized 

by law and more generally used, would they use harassment? Would 

they arrest on less than probable cause? Would they show 

favoritism in their release decisions? Did the 55% of the armed 
. 

robbery cases that were released in jurisdiction 13 actually have 

probable cause at the time of arrest? If not, was it because of 

th.e existence of the release-after-arrest policy? Did that 

policy foster a casual attitude among the police to\'1ards probable 

cause? These questions deserve to be pursued as part a of 

systematic reconsideration of the costs and benefits of a policy 

of using release after arrest as a major screening. In addition 

to the dangers listed above, this research should address other 

reservations about this policy expressed by the police them

selves. These came from police in jurisdictions where they do 

not release after arrest o . They prefer not to make such releases 

in order to avoid civil suits for false arrests, the appearance 

of favoritism, and the additional burden such responsibility 

places on the~o They prefer the arrangement whereby they make 

the arrest decision and someone else makes the release decision. 

This n~t only protects their int~grity but spreads the responsi

bility for the politically dangerous release decision to other 

agencies. One command-level officer put it succinctly: WI like 
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to be able to say to the guy I'm looking up, 'Sorry, fella. I 

just arrlest you.. Somebody else decides whether to you get 

ou:t.,w;35 

Despite al.l these misgiving,s, a good case can still be made 

for encouraging more extensive use of release after arrest by the 

police. ~rhe argument is basic,ally the same as it has always 

been. For one thing the suspect might be innocent. For another, 

it is costly to the state and the accused to hold a suspect in 

custody (or even process him through bail) until a review can be 
.. 

made by a judicial officer or prosecutor. In large jurisdictions 

with 24-hollr, 7-day-a-week availability of prosecutors and 

judges, this may not be a problem. But in most jurisdictions 

such a review may not be available for 3-10 days. '(The reviews 

that we observed which were performed by judicial officers of 

limited jurisdiction, such as commissioners and magistrates, 

appeared to amount to virtually no screen at all. We were told 

that these office~s almost never find probable cause lacking.) 

Authority to release after arrest is particularly relevant 

to the police in connectil:>n with the performance of their order 

~5 Our findings in this regard parallel those of Graham and 
Letwin (lS'7l :643) who found that in Los Angeles County, 
California where the E~lice have statutory authority to 
release defendants after arrest the power if);\not widely used. 
Instead, the practice in many police departments is to insist 
that cases be closed not by release but by a refusal of, the 
District Attorney to issue a complaint. Some indication of 
the extent to which th,at occurs can be gleaned from 
statistics for 1967. ',In tha~ year 20,615 felony arrestees 
were released in Los Alngeleso During the same year the 
complaint section of the District Attorney's office refused 
to issue complaints in 15,090 cases in which they were 
requested. 
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maintenance functions. In several types of order maintenance 

81 tuations, domes'tic disputes in particular, the police seize one 

party and remove him from the scene of the potentially explosive 

situation. The removal itself, is often the solution. 36 With 

increasingly limited justice· system resources, it makes little 

sense to turn that simple solution into a costly matter for all 

parties by prohibiting the police from releasing after such 

arrests. For these reasons the matter of police authority to 

release after arrest needs further research and reconsideration. 

3.. Charging 

A third mechanism of selective enforcement is through the 

charging decisions. There is an emerging consensus that this 

mechanism should be the one relied upon heavily to achieve the 

necessary screening function. However this consensus is still 

tentative~ has not been implemented in many jurisdictions and is 

not feasible in some~ Moreover, it has a deceptive clarity to 

it. It suggests that the charging decision is a singular deci

sion point in the process and that it is entirely controlled by 

the prosecutor. In reality there are substantial differences in 

the structure of the charging stage of the criminal justice 

process. And these must be taken into account in assessing what 

kind and quality of screening can be achieved through th.e charg

ing process. These differences and their implications are 

examined in-depth below. 

----------------~ .. ----
~6 At least the immediate solution. 
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4 D' , .1sm1ssals and Negotiations for Pleas and Dispositions 

The last two mechanisms of ~elective enforcement-are the 

dismissal of a case through nolle prosequi 37and negotiations for 

pleas and dispositions. While nollies can occur only after the 

case has been charged, negotiations for pleas and dispositions 

can occur at any stage in the process. The bulk of such 

negotiations are for guilty pleas but some consist of deals in 

which the defendant agrees to provide some service such as 

testimony against a co-defendant in exchange for the case being 

dismissed. Plea bargaining has come under constant criticism and 

continues to be criticized by the police (Miller, ~~, 1979). 

In the controversy, two fundamental pOints are sometimes lost. 

Plea bargaining is part of the selective enforcement process: 

and, the nature and quality of plea bargaining is directly 

related to the operation of the overall screening process. In 

jurisdictions where effective screening has occur~ed at an 

earlier point in the process, the character and purpose of plea 

bargaining can be considerably different from that which occurs 

in jurisdictions without such early screening. Where there is 

effective early screening of cases, most cases going forward will 

be reasonably strong. Plea bargaining might still be used but 

primaJ:'ily for the purposes of doing SUbstantive justice in those 

cases where trial outcomes might be unfair or to dispose of 

';3 7 Also some cases are dismissed by the Judge on his authority, 
but for our purposes we will focus only on dismissals by 
prosecutors. 
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otherwise strong cases for small concessions. In contras,t, where 

there is virtually no early review of cases, post-charging plea 

bargaining will be forced to serve not only the above two 

functions but also the grosser functions of filtering out cases 

(for a plea) that would have been filtered out in other 

jurisdictions at an earlier point (and probably without a plea). 

Those cases that are not pled out will be nollied (which is often 

a long-delayed decision that the case should never have been 

charged) 0 

Cases which do not get eliminated from the system until late 

in the process create considerable expense to everyone and are of 

problematic fairness to the defendant. The evenhandedness of 

plea bargaining is more difficult to maintain because case 

strength will vary more widely from case to case and, hence, the 

terms of the plea offers will have to be adjusted accordingly. 

Furthermore, because prosecution performance is usually m~asured 

on the basis of dispoSitions of cases that have been formally 

accuaed, prosecutors are loathe to screen out these cases without 

"getting something" out of themo Thus they are motivated to 

offer substantial concessions in weak cases in order to get 

guilty pleas. I~ this becomes known to the public and the 

police, their dissatisfaction with the whole process increases. 

In sum, both plea bargaining and nolle prosequi are screen

ing devices which should be used but, the nature of their use can 

vary. In a system without any e~rly screening they become an 

inefficient, \':ostly, demoralizing, and potentially self-defeating 

mechanisms of caseload management. In a system with early 
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screening, they can be used to make last minute adjustments in 

caseS1 to dismiss cases which became weak because of new develop

ments; to provide small incentives to defendants to persuade them 

to not ask for jury trials; and to do all of this far more 

evenhandedly than in the other system. Further analysis of the 

police and prosecutor's roles in this part of the screening 

process is presented below. 

D. ~uspicion and Arrest stages 

The first filters in the criminal justice system are at the 

suspicion and arrest stages. These are where the outer limits of 

th~ system's intervention into the lives of citizens are set. As 

we have defined it, the suspicion stage begins at some indefinite 

point when a crime that has been committed or suspected comes to 

the attention of the criminal justice system. It ends at the 

point where suspicion begins to focus on some individual(s) at 

which time the arrest stage begins. The latter ends with the 

booking of the arrestee(s). The two basic processes which occur 

in these two stages are the pre-booking investigation and the 

arrest. 

In theory the prosecutor could play a major role in these 

stages of the justice process. He could participate in the 

policy development process governing intake policies as well as a 
, 

variety of other policies governing the investigation and the 

arrest processes. He could also be of a~sistance in advisinig the 
II 

police in the conduct of their investigations: questions of,/I 

whether to arrest in particular cas~s; the preparation of arrest 
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and search warrants~ the interrogation of witnesses~ the approv

ing of deals with informants and other undercover agents; and the 

conduct of line-ups and show-ups. Some states have given the 

prosecutor a legal obligation to participate in the suspicion and 

arrest stages of the process. In one state the prosecutor has 

the chief "responsibility for detection, arrest and conviction of 

criminals in his county" (state Y..a. winne [19,53] 12 No J. 152, 96th 

A. 63). In addition the prosecution has an ethical duty to 

participate in these stages of the process by conducting investi

gations not adequately pursued by loca,l law enforcement agencies 

(American Bar Association, 1972a and 1979). 

In practice, however, in jurisdictions included within the 

scope of this study (populations of 100,000 or more) the police 

almost exclusively dominate these two stages of the system and 

the processes that occur within them.j8 In a few jurisdictions 

38 Our findings in this connection are not generalizable to 
smaller jurisdictions. LaFave (1965:515) reports that "the 
rural prosecutor is more likely to play a significant role in 
the development and carrying out of a law enforcement policy 
than is the urban prosecutor. He is accessible to the police 
and in some situations maY'be regularly consulted prior to 
arrest." 

During the course of our project a televiSion broadcast on 
the public broadcast system described the administration of 
justice in a rural county in New Hampshire. There the local 
prosecutor indicated tat he did all the investigations in 
cases because the police did not have the necessary knowledge 
or experience. 

At profeSsional conferences of prosecutors we talked with a 
few prosecutors from jurisdictions of less than 100,000. 
Some of them indicated that-either they or their predecessors 
had taken a major role in certain aspects of the 
investigative function in their jurisdiction. One practice 
in particular was often mentioned, namely, prosecutors going 

(Footnote continued) 
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there was virtually no direct interaction between police and 

prosecutors in the suspicion and arrest stages. The police did 

all the pre-booking investigation and arrests without 

consultation, advice or cooperation from the prosecutor's office. 

In other jurisdictions pros.ecutors w.ere involved in a variety of 

limited ways in these two stages. In general, however, with a 

few limited exceptions prosecutors have not made a concerted 

effort to participate as fully as they might in the suspicion and 

arrest stages. The types of involvement that do exist and their 

variations among jurisdictions are described below. 

1. Prosecutor Advising the Police 

In its Standards on the Prosecution Function, the American 

Bar Association (1979:§ 3-2.7) states: "The prosecutor should 

pro~ide legai advice to the police concerning police functions 

and duties in criminal matters. ,,39 However, McIntyre (1975:206) 

found that this standard is largely ignor~d.. In his survey of 

247 high ranking police and prosecutor officials, he inquired as 

to the extent to which prosecutors advised the police on certain 

legal and other iSsue,s. For each issue. cited (includi'ng: search 

and seizure, line-ups, confessions, wa;J:rant approval, police 

38 (continued) 
on raids with the police. One pro\secutor indicated his 
disapproval of such a practice and, reported that when he took 
office and refusF;d to accompany thli~ police on raids.. They 
took this to mean that he was beinl:J uncooperative with them. 

I', 

39 The necessity for such advice is pa\\rticularly acute in police 
departments that cannot afford their own in-house legal 
counsel. 
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behavior as witnesses, and al~ocation of police manpower and 

resourc:es) the majority of the police respondants indicated that 

they nlever received advice from prosecutors or received it only 

ir,re,gularly ("as the law chan<;Jes" or "when requested" or "as 

necesElaryW). With regard to fundamental issue of the allocation 

of po;lice manpower and resources, 81% of the police reported that 

they never received advice from prosecutors on this issue, and 

70% (If the prosecutors said they"never gave the police advice on 

this matter" 

We inquired into the extent to which the prosecutor made 

himslelf available to the police for advice of various kinds. 

Rem':lrkably, our telephone survey found that 90% of 1:be 39 

responding proseccitors' offices indicated they had a prosecutor' 

available to the police on a 24-hour basis (see Appendix C). 

Als/o in our. field visits we found that in 75% of the 16 jurisdic

ti<)DS the prosecutor I s office was available at least by tele

ph1one; and in 25% of them the prosecutor would respond to the 

scene of an arrest or crime on request of the police (Table 7.3). 

Hc)wever, the existence of these arrangements by themselves did 

n()t guarantee their use. "~O Police officers would only calIon 

prosecutors for advice if they knew the particular prosecutors 

In 196~ the Los Angeles District Attorney's Office 
est~b11shed a service in which a deputy district attorney was 
aval.lable.24 hours per day, 7 days a week to give the police 
legal adv1ce and prepare arrest and search warrents Fiv 
ye~rs later Graham an? Letwi~ (1971:642) found littie e 
eV1dence that the po11ce were using this service Most of 
Grahal!l an~ Letwin's informants reported that it ;as rare for 
the.Dl.str1ct Attorney on that duty to get any calls from the 
po11ce. 
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and trusted his ,judgment. In fact, a special new kind of 

"prosecutor shopping" by the police has been cr,eated by the 

existence of these on-call systems. To some extent this 

"shopping" was done by the police to get prosecutors with 

"sympathetic· attitudes toward the police. But the key 

consideration seemed to be to get a prosecutor who the police 

officer had. worked with in the past, had already established 

informal ties with, and whose opinion he regarded as trustworthy. 

Table 7.3 

FREQUENCY OF DIFFERENT TYPES OF PROSECUTORIAL 
AVAILABILITY TO THE POLICE 

Type of Prosecutorial 
AVailability 

No special arrangements exist 

On-call telephone or intramural 
office advice 

On-call for telephone advice and 
roll-out to crime/arrest scene 

Prosecutor assigned to police station 

Percent of Jurisdictions 
[N = 161 

25% 

50% 

25% 

o 

In addition to the matter of prosecutorial availability to 

the police for advice on individual cases, we inquired about 

advice on general policies. We asked the chiefs of police 

attending the National Executive Institute of .FBI Training 

Academy'about the frequency with which common policy guidelines 

on any aspect of law enforcement had been jointly developed with 

the prosecutors in their jurisdi~tions and what kinds of subject 

matter were covered by such guidelines. Eight of the 13 usable 

responses indicated that such police guidelines are set "quite 
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often," "frequently," or "as often as necessary," (Table 7.4). 

The range of .'aubject matters covered by these guidelines is 

considerable--although none specifically mentions the important 

matter of the allocation of the police manpower and resources. 

Thus, our findings based on this sample differ somewhat from 

McIntyre's. They suggest that for these medium to large size 

police departments, the prosecutor is more likely than not to be 

providing the police with advice in developing police guidelines. 

20 Prosecutor Control of the system Intake (Investigation 
and Arhest) Decisi9n~ 

If the prosecutor is to eventually emerge as the true 

"chiefR la~1'1 enforcement offic:er in his jurisdiction and manager 

of the criminal justice system, he will 'have to concern himself 

with the initial, system intake decisions. At the moment, most 

prosecutors are not presently concerned with or involved in 

trying to govern (either directly or .indirectly) the arrest and 

ini tial investigation decisjLonso In this regard our findings 

general parallel McIntyre's (1975:207). Ninety-five percent of 

his prosecutors never or irregularly gave police advice on 

allocating their manpower and resources. He concluded that 

iI[p]olice control of the number of cases initiated did not appear 

to be a source of frustration to prosecutors in that rarely have 

I heard a prosecutor complain about it. What does concern them, 

however, is lack of prosecutorial control over the quality of 

evidence on which a conviction d~pendsft (1975:211). 
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, Table 7.4 
FRf~UF.NCY WITH WHICH COMMON POLICY GUIDELINES ON ANY ASPECT OF LAW ENFORCEMENT 

HAVE BEEN JOINTLY DEVELOPED BY POLICE AND PROSECUTORS AND SUBJECT MATTER COVERED 
AS REPORTED BY POLICE ChIEFS * 

Jurisdi.ction How often are common 
police guidelines 
jOintly developed? 

[verbatim responses) 

What topics are covered? 
(verbatim responses) 

A 

B 

C 

n 

E 

F 

Opite often 

Recent 

Frequently 

Often as needed 

Vice crimes--evidence required, efc. 

Major criminals--white collar--drugs. 

Case review. Police oh-call program. 
First offender program. Career criminal 
program. PROMISe 

Intake procedures, subpoena procedures. 

As often as necessary. Variety of areas. 
Monthly meetings held at various 
levels within both depts. 

Yes, formally Informants, investigative activities. 

• 

G Frequently Organized crime cases, traffic fatality cases. 

H 

I 

J 

K 

L 

M 

N 

Often F~osecution criteri~. 

Frequently 

No, not yet 

Few 

Often 

None 

Oomplaint issuing. 

All major matters. 

warrant applications, crime lab evidence, 
copies of police reports. 

Arrest--warrants--witness-etc. 

Jurisdictiona ~n this sample (errangement is not in' the same order as responses: Birmingham, 
AL., Alamsda Co., CA., Long B~ach, CA., Los Angeles, CA., Sacramento, CA., Washington, D.C., 
Ft. t.auderdale, FL., State bf Michigan, st. Louis lW., Tulsa, OK., Austin, TX. J Houston, TX., 
Canada; Vancouver, H.C. 
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Typical of most prosecutors' attitudes toward the police 

control of the intake decision was that of the chief deputy 

prosecutor in jurisdiction 10. Be explained that he and his 

chief did not care that the police were making numerous arrests 

for obscenity, pornography and other vice cases even though his 

office was dropping them out of the system. immediately. He feft 

the police had to respond to pressure f~om the citizens using the 

shopping centers where the adult book stores and "body shops" had 

opened up even though the police knew the prosecutor would reject 

those cases. 

However, in three of our sixteen jurisdictions (19%), chief 

prosecutors had become concerned with the police intake decision 

and had taken steps to control it. Two of the jurisdictions were 

among the lar.gest jurisdictions in our sample. The prosecutors 

there explained they w~:!re tryi'ng to prevent the police from 

amass~,ng arrest statisit:ics simply for their public relations 

value. These prosecutors wanted to prevent the misleading 

impression of effectiveness of the criminal justice system 

created by such statistics. They also wanted to preserve the 

substantial amount of eriminal justice system resources expended 

by such cosmetic endeavors. Their views are illustrated below. 

lllustration 17,1 

In jurisdiction S the chief prosecutor tried to get the 
police department to allOW the prosecutor to review 
cases between t.he apprehension and the booking of the 
suspects. The purpose of the review was to release 
cases the prosE~cutor knew would be eventually released 
at that earlielst point in order to save the expenses 
involved in fo:cmal booking and initial processing of 
suspects. Playh'lg devil's advocate we argued with the 
prosecutor that it was not. his responsibility to worry 
about the costs involved in this stage of the process 
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because they ,,,ere all b<.'l'rne primarily by the police and 
t~e courts. Be.r~torted that he defined his responsi
b11ity as not l1m1ted. to preserving the resources of 
th~ ~rose~uto~'s office but those of the entire 
cr1m1nal Just1ce system us well. However the proposed 
pro~r~ was not implem~nt:ed for several r~aI60ns. 
Off 7c1ally, the police tOlok the position that it would 
be 7mproper to release suspects under the proposed 
polJ.cy . because there would be no record of the arrest 
and t~1~ could lead t~ abUses as well as civil suits. 
Uno~fl.c1ally, the po11ce ~Jeneral counsel, a former 
aSS1stant prose;u~or, in.dj~cated that the police felt 
the pros~cutor d1d n~t halve the guts to screen cases 
out, on h1s ownautho;r1ty a,nd W,~ts trying to get the-' 
pO~1ce to take the heat for s()faething he should be 
g01ng." 

Illustration .'1..2. 

In jurisdiction 7 the chief prosecutor was also con
cer1:led with the police intake decisions. The 'local 
po11ce department was known for being "statistics 
conscious." Be believed that many of the arrest
related decisions were done solely for cosmetic value. 
Th~refore, he took some limited steps to put an end to 
th1S. Be refused to issue indictments in' cases where 
the police did not have a suspect under arrest. In 
other,words, ,he re~used to issue arrest warrants. He 
expla1ned th1s po11cy to us as follows. Ten years ago 
he ha~ 10,000 n~n-arrest indictments "floating around." 
Be sa1d the po11ce would typically stop working on a 
case as s~on.as they had it cleared by indictment. 
Once the 1nd1ctment was issued the police would not 
serve it because the incentive to go further had been 
removed. The police had gotten their arrest statistic. 
Thus, they were generating work for his office which 
was not resulting in cases being processed. 

Furthermore, he pointed out, "You canlt screen an 
arrest warrant." The police would "inflate" the 
strength of the case in their reports to the prose
cutors and were able to get warrants in weak cases. 
Ther~fore, the prosecutor implemented an additional 
policy. Be refused to charge cases unless the police 
brought the complaining witness with them to the 
prosecutor's office. Previously they had done this in 
only 10% of the cases. Currently they are doing it in 
90% of the cases. 

Furthermore, the prosecutor refuses to exercise 
his authority under a particular rule of criminal, 
procedure that says -the district attorney shall· 
discharge the defendant when as a matter of law no 
crime has been committed." . Be refuses to do that 
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because "it gives the cop a statistic. The cop gets an 
arrest with the disposition entitled, "no processing." 

The third chief prosecutor attempting to control the police 

intake dE!cision was in a smaller jurisdiction and was not 

primarily concerned with controlling criminal justice system 

costs OJ: the selection of targets for criminal prosecution. 

Rathert his efforts were designed to control the quality of the 

cases brought in, that is, the extent of the investigation in the 

case. 'As in other jurisdictions this prosecutor had found that 

the police did insufficient investigation before the arrest and 

were not motivated to improve the investigative effort after the 

case had been filed in court. Therefore, he tried to increase 

the proportion of all arrests which are made with warrants, the 

issuance of which is controlled by his office. The police have 

to come, to him first before making arrests. 

3. Non-Routine Case Processing 

The above findings about the lack of prosecutorial control 

over or participation in the suspicion and arrest stages 

accurately describe the majority of cases. Most cases in most 

jurisdictions enter the system of justice after a warrantless 

arrest made by the police and are routinely processed according 

to normal channels through the system. But, this routine differs 

in some jurisdictions for a small minority of cases which for 

special reasons are processed differently. In these exceptional 

cases the prosecutor may play a ~ignificant role in the suspicion 

include: (a) "grand jury originals· (cases where an indictment is 

secured by the prosecutor before an arrest is made--a tactic used 
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in various circumstances including investigationa that need to 

proceed in secrecy); (b) arrests on warrants (frequently used. in 

undercover drug investigations; and in some jurisdictions con

trolled by the prosecutor); (c) selected cases for which the 

prosecutor has a policy of respondi~~g to the crime or arrest 

scenes (such as murders and police/shootings); (d) selected 

crimes which because of their le5ially complicated nature are 

investig&,ted primarily by prosf;cutors (such as white collar and 

economic crimes); (e) special strike forces (in which police and 

prosecutor teams work cases together from the suspicion through 

the sentencing stages); (f) dealings with informants in jurisdic

tions wJ.bere the prosecutor requires the police to clear all such 

deals with his office. In jurisdictions where these arrangements 

occur th~y appear to :improve the quality of justice administered 

wi thout c',amaging the relationship between the police and the 

prosecutor. They represent means by which the prosecutor could 

extend his participation in the earlier stages of the criminal 

justice process. 
'" 
E. The Charging stage: A Domain Diyided 

The charging stage of the criminal justice process is a 

crucial location for the early and accurate screening of cases. 

Yet despite its importance there are numerous issues which remain 

unclear such as who controls this stage; what its boundaries are; 

what the relationship of the initial charging decision to the 

final charging decision is; what factors determine whether a case 

will be processed by ei ther indictment or information; wha.t the 

consequences of these alternative. routes are; and what the 
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typical roles of police and prosecutors are in this stage of the 

process. Generalizations about the structure and operation of 

the charging stage are risky because there are substantial 

variations among jurisdictions in the way this stage is 

organized. These variations must be taken into account in 

planning policies designed to use chaJ.:ging as a major case 

filtering mechanism. 

The analysis below begins '<lith some distinctions and then 

describes variations in the social organization of the charging 

stage and the significance of these variations. The conflict 

between police and prosecutors regarding charg:Lng is reexamined 

within these distin~tionso This section concludes with an 

assessment of the feasibility of using charging as a maj'or 

selective enforcement mechanism. 

1. some Clarifications 

Typi,cal of the misleading descriptions of charging that 

exist in the literature is that of Chambliss and Seidman's 

(197l:395) who quote LaFave as authoritative: 

-The typical situation surrounding criminal prosecution 
is characterized ~y Wayne LaFave as 'one in which the 
police make an arrest without a warrant and then bring 
a suspect to the prose.cutor with a request that he 
approve the issuance of a warrant. The decision to 
arrest is clearly made by the policeo The decieion as 
to whether to charge the suspect and the selectIon of 
the charge are the responsibility of the prosecutor. 
The prosecutor I s charging decision l.s manifested by his 
approval or refusal of the issuance of a warrant.'" 

This description is misleading i~ several respects. It is 

apparently based on a set of rules of criminal procedure whereby 

all felony cases must begin with a warrant approved by the public 
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prosecutor" 'Jlhat arran~ement does not exist in many states 

(Miller, 1969). It also assumes that prosecutors review cases 

before they are initially filed in courto In'our sample of 16 

jurisdictions this was true in less than one-third. Finally, it 

is misleading in conveying the impression that the decision to 

issue or refuse a warrant is synonymous with the charging 

decision. What in fact constitutes the charging decision is one 

of the cloudiest matters in the criminal justice literature. 

Miller (1969:12) correctly argues that the charging decision 

should not be identified with anyone decision point but- should 

be regard~d as a process: 

~Thg decisi?~ to cha7g,;" unlike the dec:i.sion to arrest, 
1S not.a un1~ary dec1s10n make at a readily identifi
able t1me by a specified individual. It is instead a 
p~ocess consisting of a series of interrelated deci-' 
S10ns, .and that steps in the process do not always 
occur 1n the same sequenceo~ 

Miller's point is well taken; but, his analysis has also 

contributed somewhat to the lack of clarity about charging_ For 

example, he suggests (1969:11) that the main focus of analysis of 

the charging process should be the actions of the prosecutor: 

~In some instances, ~he effective (charging) decision 
1S made when the po11ce decide not to ask the 
~rosecutor to charge, but to release the suspect 
1nstead. Of greater significance are the decisions 
made by prosecutors, acting through their assistants, 
whether to charge suspects already in custody in 
response to reques~;:s made by the police that they do 
so.-

In his subsequent analysiS Mille~ focuses exclusively on that 

part of the charging stage in wh~ch the prosecutor is involved. 

The reader easily comes to the erroneous conclusion that the 

charging stage of the American justice process is co-terminous 
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with the prosecutor IS involv'ement in a case. That same 

impression has unintentionally been fortified by the more recent 

research of Jacoby (1977) whlo also concentrates her analysis of 

the charging process to that portion in which the prosecutor is 

involved. 41 
In our discussions with police and prosecutors about the 

charging decision we found that a frequent point of confusion is 

the differences between: (a) initial charges (sometimes called 

"police charges"), (b) formal charges (i.e .. , the final accusatory 

instrument filed in court, either the indictment or information)1 

and Ce) something known as the prosecutor's ·screening," "early 

case review," or wcharging" decision. This third category is 

sometimes and synonymous with either the initial charging 

decision or the formal charging decision or a separate decision 

which occurs somewhere between the initial and the formal 

charging decision. In short one finds in the fi~ld at least 

three different things being indiscriminately referred to as "the 

charging decision. A In order to deal with this ambiguity we 

found it necessary to develop our own definition of the 

boundaries and component parts of the charging stage and its 

subdivisions, and then place these different prosecutorial 

decision points within them. 

~l However, she does warn that in some jurisdictions the 
prosecutor's function has been "transferred" to s~~e other 
official such as the police or the judge. 
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Figure 7.1 

SELECTED STAGES, ACTIVITIES AND POINTS OF PROSECUTORIAL 
INTERVENTION IN THE CRIMINAL JUSTICE PROCESS 

Arrest Stage Char zing Stage 
Stages and Apprehension Booking Initial Charging Formal Charging 
Substages Substage Substalte Subs taRe Substage 

Boundaries Seizure of Booking Filing initial Filing 
suspect complaint in formal 

court accusation 
in court 

A B C D E 
Models of Prose- Pre-apprehension Pre-booking Federal model Intermediate Late 
cutorial Intervention model model model model 
in Charging Process 

Other Activities PTR PTR PTR GJ 
& Decisions * NEGO NEGO NEGO 

PCR PCR 

* PTR = Pretrial release decision 
NEGO = Negotiations for pleas and other dispositions 
PCR = Probable cause hearing 
GJ = Grand jury 

" 

. , 
... 

Post-Charging 
Pretrial Stage 

F 
Colonial 
model 

NEGO 

I 

\ 

, 
, 
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The charging stage is best thought of as beginning after the 

police have booked an arrestee and ending when the formal 

accusatory instrument has been filed in court, see Figure 7.1. 

This stage can be subdivided into the initial charging substage 

(which ends with the filing in court of the initial complaint) 

and the formal charging substage (the balance of the stage). 

Within the charging stage four significant activities and deci

sions may occur in addition to the charging decision. The pre

trial release (bail) decision is made and may be reviewed more 

than once. One or more hearings or ~ parte decisions by 

judicial officers and possibly by the grand jury are made regard

ing the presence of probable cause. And, negotiations by police 

or prosecutors with defendants for pleas and other dispositions 

and services may occur. The ultimate formal charging decision 

involves the selection of the number, level and kind of charges 

to be filed in the formal accusatory instrument. Of course, if a 

case is rejected or dropped prior to the formal charging decision 

being filed the decision to drop the case constitutes the gg 

facto charging decision regardless of who makes it. 

2. variations and Consequences 

In theory the prosecutor's office could intervene and 

control the decision making in the criminal justice process at 

anyone of six different points, as indicated by the capital 

letters in Figure 7~1. The preapprehension model (A) wherein the 

prosecutor intervenes before the suspect is seized is infrequent 

but does occur. It happens in jurisdictions where arrests are 

made with warrants which have been approved by the prosecutor. 
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It also happens in those few cases that occur in many jurisdic

tions wher~ the arrest is made on the basis of the warrants 

issued as grand jury originals obtained by the prosecutor. The 

pre-booking model (B) wherein the prosecutor intervenes between 

"the arrest and the booking decision does not occur in any 

jurisdiction with which we are familiar. But, in jurisdiction B 

the prosecutor tried to implement it but the police refused to 

cooperate. He wanted to prevent the excessive number of 

"inappropriate" arrests from entering the system even as far as 

the bookipg procedure. Be proposed to have his office review all 

incoming arrest before booking and release those which did not 

merit further effort. The police chief refused on the grounds 

that ~nce a seizure had taken place the police had to book the 

suspect and make a record of the transaction. Otherwise there 

would be »0 way of accounting for those arrests that' resulted in 

releases.. This would be dangerous to both the public and the 

police.. Real or imagined (l.buses could occur and the police would 

be unable to respond to them. 12 

The most common models of the "social organization, of the 

charging process are the federal model (C) in which the police 

bring all cases directly to the prosecutor for review before the 

case is filed in courtJ the ·intermediat~~ model (D) in which the 

42 It should be noted that in' other cities such as Washington, 
D.C., the police department has developed a procedure for 
dealing with the situation~d~scribed here. If the police 
release an arrestee within four hours after arrest, his name 
is kept in a confidential arrest log not open to public 
inspection. 
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police file· the case in court themselves and 3 to 10 days later 

review the case with the prosecutor at which time the prosecutor 

makes his basic charging decisions; the "late" model (E) in which 

the prosecutor reviews the case several weeks after arrest and 

after the preliminary hearing, usually in connection with 

presenting the case to the grand jurY1 and the colonial model in 

which there is virtually no prosecutorial screening or 

independent judgment about the charges. 

If all jurisdictions had the federal model of charging, then 

nothing in the charging stage would fall outside the prosecutor's 

domain~ analyses of the charging p~ocess such as LaFave's, 

Miller's and Jacoby's would be generalizable to the charging 

process everywhere; and, the emerging consensus that charging 

should be governed by the prosecutor and operated as a major, 

early fil tet'ing mf~chanism could be readily implementableG But, 

all jurisdictions do not have the federal model. Moreover, it is 

problematic whether the federal model can be afforded by many 

jurisdictions; and, whether it would be desirable even if it were 

affordable. 

In our sample of 16 jurisdictions, six (37.5%) have the 

federal model, flix (3"l.5%) have the intermediate; three (19%) the 

late, and one (Ei%) has the colonial model (see Table 7.5). Our 

larger E.3ample, drawn on a nationally representative basis (from 

jurisdictions over 100,000 population), indicates that in the 

majority (51%) of jurisdictions ~n the country the police do the 

initial charging; in only 36% do the police file all cases 

directly with the prosecutor (the federal model); and in 13% the 
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filing structure is eit,her optional with t;he police or split on 

the basis of whether the case is a felony or misdemeanor (see 

Table 7.6). 

Models of 
Prosecutorial 
.In1:~ryention 

Table 705 

FREQUENCY OF ALTERNATIVE MODELS OF 
PROSECUTORIAL INTERVENTION IN THE 

CHARGING PROCESS 

Number Percent Jurisdictions 

Federal 6 37.5 7, 9, 14, 13, 6 & 12 

Intermediate 6 3705 16, 4, lIt: 15, a 
Late 3 19 3, 5 & 1 

Colonial 1 6 2 

Total 16 100% 

Table 7.6 

FREQUENCY OF JURISDICTIONS WITH PROSECUTORIAL 
CONTROL OVER THE INITIAL CHARGING DECISION * 

Type of Initial 
Charging.-Structure 

a. Police file cases directly with 
the courts 

be Police file cases directly with the 
prosecutor's office 

Co police have the option of filing with 
court or prosecutor; or, felonies are 
filed one way, misdemeano.rs another 

Jurisdictions 
[N = 391 

51% 

36% 

13% 

& 10 

------------------------------------------------------~------~ 

* Based on nation.al sample of jurisdictions over 100,00 
population stratified by size. 

The four variations in the organization of the charging 
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, 11 d~fferent implications regarding 

process have substant:La Y • 

b 'l't The federal model appears 
costs, feasibility and desira 1 :L y. 

to be the one which some national groupS have in mind in recom
of the ·charging" 

mending that the prosecutor assume control 

A . t'on 197g e S 3-304; and National 
decision (American Bar SSOc:La 1, • 

1977) It has several advantages 
District Attorneys Association, ~ 

stemming from the fact that in it the prosecutor controls the 

This means that the initial case review 
entire charging stage. 

process and hence can be used to maximize 
will occur early in the 
the social and financial benefits associated with early dismissal 

of caseS as well as more accurate charging of cases. In 

jurisdictions which do nQt have the federal model the police 

control the initial chargeso This has several disadvantages. 

The .police charges· on the document filed in court (the 

b the off ~c~al charges for purposes of holding a 
complaint) ecome • • 

t ' b '1 In m;sdemeanor cases these person in custody or set 1ng a:L. • 

charges become the formal charges (unless they are subsequently 

t '1 ~e~) In as much as most police revised by a prosecu or:La rev. ~ • 

d t lease after ar rest, all cases get filed in 
departments 0 no re 

court. Also, because the police tend to "over-charge" cases 

(i.e., file the most serious and/or largest number of charg~~ 

support~ed by the evidence) some cases are shunted into the felony 

processing route which will have to be reprocessed later. 

addition, in the numerous jurisdictions where the initial bail 

decision is mechanically determi~ed by the nature of the police 

charges, the costs of pretrial release and detention are 

increase,d for both the defendant and the community. 
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There are still other disadvantages of not having the 

prosecutor cont~~l the initial charging decision. Once the 

po~ice file their cases in court they feel they have passed on 

the responsibility for the cases to the prosecutor. This makes 

it more difficult for the prosecutor t;o subsequently get £ollow

up inves~igation done by the police. 43 If the follow-up work is 

eventually done, it may be too late. Evidence and witnesses may 

have disappeared or memories faded. In some jurisdictions the 

new "speedy trial· rules requiring that trials begin within a 

certain number of days start their "elocks= with the initial 

filing of the case in court. The charges filed by the police 

become part of the public records system and hence to the extent 

that these charges are inflated or inaccurate the integrity and 

value of: the community's record system is diminished. The 

official picture of the court's caseload will exaggerate the true 

nature of the local crime problem •. When in the future these 

records are consul ted by criminal justice lofficials trying to 

determine a person's prior record, these inaccurate charges will 

be misleading. Finally, where'the police control the initial 

charges, it is easier for the practice of imposing ·police time n 

to flourish. This is the police practice of charging defendants 

,in proble,matic cases knowing the charges will ultimately be 

dropped but forcing the defendant to serve the unofficial penalty 

of being detained pretrial or pay the cost of a bail bond.44 

4~: It was for that reason alone tbatone prosecutor converted 
his'jurisdiction to the federal model, see discussion in 
section Do2. above • 
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All of these disadvantages of allowing the police to ~Qnt~ol 

the initial charging decision are minimized or eliminated by 

having the prosecutor control of the charging stage from the very 

beginning. But, the potential benefits of the federal model are 

off set in part by deficits which make it a less desirable 

arran.gement than suggested by some national professional groups. 

The two key drawbacks are cost and time constraints. The federal 

model requires a prosecutor be virtually always available to 

review police charges. If the review were done in person, then 

the costs would be prohibitive for many medium and small juris

dictions. They would have to include either the salaries to 

support the several prosecutors needed to staff the many lower 

courts which are typically scattered at considerable distances 

throughout a jurisdiction or the costs of having police officers 

travel to a central location so that one prosecutor could do the 

review. If the review were done via telecommunication linkages 

~4 The rationale for this practice is captured by the 
expression, "they (defendants) might 'beat the rap but th,ey 
won't beat the ride. R 

Giving complete control of the charging process to 
prosecutors will not eliminate this practice~, Some 
prosecutors engage in a similar practice. They have told us 
they deliberately do not drop charges in certain cases until 
the defendants have retained attorneys and/or been processed 
through the system a bit. One prosecutor who had done this 
to a middle class girl charged with marihuana possession 
explained that by forcing her to retain an attorney at an 
estimated cost of about $500 he had imposed a more severe 
penalty than that provided by law. He eventually dismissed 
the case after he had "broken her of sucking eggs. n 

This type of abuse, however, is less likely to occur in 
a system where the initial charging decision is not only 
controlled by the prosecutor's office but also guided by 
office policies. 
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.. 
then the costs could be mor~ manageable and could possibly be 

offset by the benefits.~S 

The other main disadvantage of the federal model arises from 

the legal requirement that cases must be filed in court (and, 

hence the initial charging decision made) "without unreasonable 

delay.", In some jurisdictions this means as much as 72 hours 

after arrest. In one it is no more than l2 hours after arrest. 

This time constraint severely limits the amount and quality of 

information gathering that can occur between arrest a.nd the 
. 

initial charging decision. Additional witnesses cannot be 

contacted and reinterviewed; crime scenes may not be thoroughly 

searched; alibis may not be checked out; drugs not analyzed; guns 

not tested; line-ups and photo at:rays not done; prior arrest 

recor.ds, especially out of state records, may not be completely 

checked; other pending cases in the system may not be discovered; 

probation and parole officers not contacted; and medical reports 

on victims not received. Therefore, when the prosecutor in the 

federal model makes his charging decision he may not have avail

able to him certain pieces of critical information that would 

definitely affect his charging decision. Moreover, at this pOint 

45 The cost would be minimal if the linkage consisted of nothing 
more than the telephone. Such an arrangement has been used 
successfully in one medium sized ju~isdiction but it failed 
in a large jurisdiction. The prosecutors in the later 
jurisdiction found it was essential to be able to see and get 
"hard copies· of the charging documents the police were 
completing at the time of charging. This required more 
expense document transmission equipment. Assuming other 
jurisdictions would also find such equipment necessary the 
costs of the linkage would be increased accordingly. 
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in the procesl:; the victim 'is still emotionally committed to 

having the casle prosecutedj but within a fcs'\f days many victims 

will have coolced off and lost their personal commitment to the 

prose'cution. c~f the basic charging decision is made while the 

"blood iastill hot· many of those cases will have to be 

. subsequently sc~eened out when the blood has cooled. 

\\" . 

For these r,easons, the charging decision ~n the federal 

model is likely t,o be wrong in its estimate of the strength oj~ 
'. 

the case and in te.,rms of the seriousness of the def.endant. 

Getting the infot;mation necessary to make bettrer estimates of 
." 

these two critical factors in the prosecutor's charging dec~sion 

takes time. In this regard, the "intermediate" model is 

superior. It achieves the efficiencies associated with a 

reasonably early case review but the review is late enough in the 

process to allow the decision to be based On1-lnOre information. 
~ ~ 

The charging cZe,9isions are less likely to (~~r in the direction of 
'" . (] ~ " 

in cqFrectly estimating the true .~valuen of the case, 'l:lhether it 

should beal~9\fed to proceed further, and" if so, with w~,at 
~.,') 

charges. 

The maf':}l d'isadvantag,~ of the "intermediate" model (something 
c· 

it shares also with the late and colonial models) is that the 

prosecutor does not control the entire charging process. Conse

quently t-he many disEtdvantages of allowing the. police· to control 

the initial char~n9 decision operate. But, althQugh the 

intermediate model does not cont~ol these negative cons~quences 

as w~lJ,(:as the fede:ral model, it does reduce the impa<:t of 

csrtain of them • Moreover, it is far superior to having the 
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prosecutorial review located after the preliminary hearing or be 

virtually nonexistent. 

The intermediate model of prosecutorial intervention in the 

charglng process strike appears to the best compromise between 

the need for early case review by a prosecutor, the limitations 

on the availability of the prosecutorial staff for review, the 

cost of staffing a review before initial filing, and the need for 

sufficient time to gather the information necessary for an 

adequate case review. While we agree with the American Bar 

Association's (1979:§ 3-3 u 4) and the National District Attorneys 

Association1s (1977) desire to have the prosecutor control the 

charging decision, we take exception to some of the specifics of 

their position. For example, the American Bar Association states 

that in contrast to what was true in the past it is currently 

feasible in all jurisdictions to have the prosecutor control the 

ini tial cha.t:gillg decisions., However, we found that in the 

majority of tht: jurisdictions studied this was not currently 

being done~ and in several it would be financially impractical to 

do on an in-person basis (and possibly not cost efficient to do 

on telecommunications linkage ?asis). 

Furthermore, even where it is financially feas.ible we can 

not endorse without qualification the'American Bar Association's 

suggestion that prosecutorial screening should be done before the' 

case is initially charged. For the reasons already enumerated it 

is desirable (where it can be af~orded) to have the prosecutor 

rather than the police set the initial charges. But it is not in 
.-

the best interest of good case screening to require the 
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prosecutor to make this initial screening decision simultaneous 

with his final charging decision. Careful case review requires 

more information about the defendant, the crime, the witnesses 

and t,he strength of the case than is usually available wi thin 12 

to 12 hours after arrest. The best location for the intensive 

case screening decision is at a separate prosecutorial review of 

the case within three to seven days after arrest~ 

3. Charging standard~ 
" 

If the charging function of the prose~utor is to be one of 

the major mechanisms of selective enforcement and if this selec

tion is to be done in accordance w,ith the jurisprudential 

requirements of American law, then it must not only be located at 

an appropriate point in the process but also employ appropriate 

standards for case review. The constitutionally required 

standard for charging if; probable cause. As the Supreme Court 

said in Bo-rdenkircher .L. Hayes, 434 u.s. 357 (l978): 

RIn our syst~m, so long as the prosecutor has probable 
cau~e to bel~eve that the accused committed an offense 
def1ned by statute, the decision whether or not to 
prosec~te, and what charge to file or bring before a 
grand Jury, generally rests entirely in his 
discretiono R " 

However, Katz (197,2) has pointed out that constitutional 

standards must be regarded as minimum standards below which the 

Consti tuti(in will not permit the government to go. They are not 

maximum standards. The government is not prohibited from setting 

higher standards. ~everal,stand~rd-setting groups and some local 

prosecutors have reali~''iid this and have established charging 

standards that are higher than probable cause. The National' 
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District Attorneys Association 1977: § 9.4) has recommended: 

AThe prosecutor shall file only those charges which he 
believes can reasonably be sUbstantiated by admissible 
evidence at trial." 

The California District Attorneys Association (1974) has recom

mended that cases should not be charged unless evidence "warrants 

conviction." In Florida, the prosecutor's charging standard hQts 

been moved from probable cause to something app~<::ximat~.~,g beyond 

a reasonable doubt by the Florida Supreme Court (February 4, 

1974): 

WBefore filing an information, every State's Attorney 
should not only seek probable cause in his investiga
tion, but also determine the possibility of proving the 
case beyond and to the exclusion of every reasonable 
doubt. If the latter cannot be accomplished no 
information should be filed and the defendant should be 
relaased." 

The National Advisory Commission on Criminal Justice Standards 

and Goals (1973:§ 1.1) recommended: 

"An accused should be screened out of the criminal 
justice system if there is not a reasonable likelihood 
that the evidence adm~ssible against him would be suff
icient to obtain a conviction and sustain it on appeal. 
In screening on this basis, the prosecutor should 
consider the 'value of a conviction in reducing future 
offenses as well as the probability of conviction and 
affirmance of that conviction on appeal." 

In its commentary on this standard the Commission does not 

recommend any particulat' level of probability of conviction. 

Rather it states that the level should vary according to 

circumstances (e.g., be lower for more serious defendants). The 

Commission states that the main point of its screening standards 

is that the minimum standard of· probable cause alone should not 

be the test of whether a case is permitted into the system. 
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Rather there should be an open recognition that many cases now 

brought (mostly by the police) to the system with probable cause 

must be rejected awhen [in the judgment of the prosecutor] the 

benefits to be derived from prosecution or diversion would be 

outweighed by the cost of such action" C.i.sl.) ~ 

These calls for higher standards at charging are being 

heeded. Our telephone survey found that the majority (58%) of 

the prosecutors I offices surveyed report using a chargi,ng 

standard higher than probable cause. However, a substantial 

proportion (39%) report they are still using the minimum probable 

cause standard (see Table 7.7). Findings from our field visits 

Table 7.7 

FREQUENCY OF DIFFERENT CHARGING STANDARDS 
USED BY PROSECUTOR OFFICES 

Charging Standard 

Probable Cause 

Beyond a directed verdict 

50/50 chance of conviction 

"High probability" of conviction 

Beyond ~ re~sonable doubt 

No set standard 

parallel the telephone survey results. 

Percent of Prosecutor 
Offices Osing Standards 

[N = 361 

39% 

14% 

1.1% 

14% 

19% 

3% 

The, majority of J'uris-':\ u 
dictions visited (56%) claimed to be uBing a charging standard 

\. Higher than probabl'e cause. However, ,as enco_uraging as these 

results are, they must be viewed with'; some skepticism 'about their 
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validi ty and reliability.. Determining what the ac:tual chaI;'ging 

standard is in a jurisdiction is not easily done by asking 

prosecutors to report their standards. We frequently found that 

standards were not crystalized in formal, written policy formi 

that different prosecutors within the same jurisdiction give 

different reports on what the real standard in practice was; and 

that standards often varied depending upon the nature of the ~ase 

involvede Furthermore, differences in the official charging 

standards did not appear 'to be related to differences among 

jurisdictions in their case attrition rates as one would expect. 

For instance, in jurisdiction 12, the official charging standard 

was the rather high stan'dard of the California District Attorneys 

Association. It required that a case not be charged unless the 

evidence "warranted conviction." In fact, the chief prosecutor 

was one of the leading developers of that standardaBowever, in 

his jurisdiction virtually no cases dropped out of the system at 

the prosecutor's initial charging review. Of course, it may be 

that the police in that jurisdiction bring in only strong cases 

which "warrant conviction." But, tJlere was no reason to believe 

that the police there were much different than elsewhere. 

Rather, it seemed more likely that the official charging 

standards had little practical meaning_ 

4. Legal Factors Affecting the Charging Proces§ 

The nature of the charging process, the significance of the 

police role in it, and the ability of the prosecutor to effi

ciently use it as a filtering mechanism are det,ermined by several 
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factox:':S. Thr.ee have already, been mentioned: timing, location, 

and the standards used. Two other kinds of, factors bear mention-

ing: 
I 

lc;,gal, factors and the chief prosecuto,r' s definition of his 

role. 

It has often been noted that the American prosecutor has 

substantial discretion (Davis" 1971 and 1976). Bowever,that 

discretion varies in important, ways. ~lome legal provisiQns --, 
i.ncrease his discretionary powers while others restrict it or 

make his job more burdensome. The prosecutor's 'pqwer at charging 

is increased if the criminal code is not systematioally codified 

and if multiple statutory provisions exist for the same offense. 

Under these circumstances the prosecutor can add numerous charses 

to the indictment and use them in plea bargaining. ' On the other 

hand in jurisdi~tions where the law prohibits the jury from 

finding lesser included offenses, the prosecutors are placed 

under the additional burd~n of listing all possible charges as 

well as lesser included charges in the accusation. In 

jurisdiction 16 where this arrangement exilpts it forced the 

prosecutor to "overcharge." He had to put: every poqsible charge 

into the formal accusation becat';s({cif the jury did not convict on 

one of the charges all the other)?ossibl e charges had to be 

there. otherwise, the case wouie{ fail coptl)letely. 
,. . " 

The "l~\t{ can also make theehatging pirocess mor.e burdensome 
, ,U 

~' /1 

on the prosecutor if it requires that thf~ language used in the 

formal accusation be cast in spe~ific la:n.guage or 'the archaic 

language of "the common law. In jurisdiction 4 assistant prose

cutors struggle to fill out simpl~tmisdemeanor charges until they 
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become familiar with the required archaic language. However, an 

analysis of the charging language required in the 50 states and 

the District of columbia (see Appendix D) indicates that only 

five of the 51 jurisdictions appear to leave the prosecutor 

little leeway in the language used in the formal accusation. 

Thus, in most jurisdictions it appears that this is not a burden 

for prosecutors. 

A further analysis of the legal restrictions on the 

prosecutor's discretion in charging focused on the degree to 

which the prosecutor's power to formally accuse a person is 

unhampered by checks and procedures. There were two dimensions 

to thiso One has to do with the way formal charges are filed. 

The other hias to do with how they can be amended.;46 The 

statutory p:r::ovisions regarding to these two points are presented 

in Table 7.B. It shows the simultaneous relationship between 

r.estrictions on the filing clf the formal charge and restrictions 

on the amendability of the j:ormal charge. The greatest degree (.)j: 

prosecutorial discretion in charging would occur in a 

jurisdiction with no restrictions on either the filing or the 

amending of formal char9~~. This OCCUles in only onle jurisdiction 

(Wisconsin). In contrast, jurisdictions where the prosecutor has 

the least power (discretioh) in charging are those where the 

filing of charges for all felonies and misdemeanors must b~·by a 

grand jury indictment (or similar restriction, such as only by 

46 This line of a,l'~alysis was prompted by the report in one 
jurisdictiontbat the prosecutor was largely bound by the 
initial charging decisions of the police. 
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Table 7 fJ 8 

LEGAL STRUCTURAL LIMITATIONS O~ ~rHE PROSECUTING ATTORNEY r S 
DISCRETION' TO FILE AND AMEl~D THE FORMAL CHARGE 

Arne nd ab i 1 i j"';Yr-.-..J0oL.lfI.-J.F~Ol.J,r~m.u;ai.a!l-.!o.C .... hlJ;jau;r:.5igu::e~ 
Unrestrict~d Re~~ricted 
at some poilnt at I!every point 
in proceed~ngs in proceedings 

Total 
Number of 

Jurisdictions 

Filing 

of 

the 

Formal 

Charge 

Unrestricted 
in all cases 

Unrestricted 
except for 
capital crime 
or crimes pun·· 
nishable by life 
imprisonment 

Unrestricted 
only for non
inqictable 
or non-infamous 
misdemeanors 

Restricted in 
all cases 

Ie 

:2% 

29 
4% 

5 

9 
16% 18% 

5d 6 

10% 

15£ 16 

29% 31% 

ISh 20 
35% 39% 

46 51 Total Number of 
Jurisdictions 10% 90% 100% 

aWisconsin! 

bArkansas, Illinois, Indiana, Michigan, North Dakota, V'ermont, 
Washington, Wyoming. 

cConnecticut. 

dFlorida, Louisiana, Minnesota, Pennsylvania (in the counties where 
the g.rand jury has been abolished), Rhode Island. 

eOklaboma. 
" 

fAlabama, Akaska, Delaware, District of Columbia, Georgia, Hawaii . 
Kentucky~ ~~ry!_~n~, Mississippi, Missouri, New York, Ohio, oreg~n 
Texas, Vir-g'1ni~h~' - ~ , 

9South Dakota, Montana'. 
~ / 

hArizona, California, Colorado, Idaho, Iowa, Kansasv Maine, 
Massachusetts" Nebraska, Nevada, New Hampshire, New Jersey, New 
M7xi~0~ North Carolina, South ·Carolina, Tennessee, Utah, West 
Vl.rgl.n1a. 

~, " 
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leave of ,the court), an.d where the power to amend is restricted 

at every point in the proceeding. This arrangement is the single 

most fr~quently occurring arrangement (35% of all jurisdictions). 

The rest of the jurisdictions fall somewhere between these two 

extremes in various combination,s of restrictions. Generally, the 

pattern of restrictions is in the direction of more restrictions 

in more serious cases. 

5. The Prosecutor's D.e£inition of His Function 

The other significant factor affecting the nature of the 

prosecutor's screening function is the chief prosecutor's defini

tion of his office's function in the system. In this regard out 

findings parallel Jacoby's (1977:15). Despite all the calls for 

tough prosecutorial case screening thera are still a substantial 

number of chief prosecutors who have not yet recognized or 

admitted that their office has the power to refuse cases or 

change the level of police charges. Some may not yet have 

perceived ,',le need for screening. But others are simply 

unwilling to a·ssume the political risks Qf taking over the 

charging process (if they do not control it already) and being 

selective about admitting cases into the.system. 

Illustration 17.3 

In jurisdiction 5 the prosecutor's office does not 
screen cases out until they reach the grand jury. Even 
then most of the screening is done by the grand jury. 
We asked the first assistant prosecutor why his office 
had not established an early screening unit. (Such a 
unit could have been easily established \'lith little 
cost in his jurisdiction because the county was 
geographically small apd the courts were both located 
in one place.) At first he suggested that prosecutors 
in his state were not legally authorized to exercise 
such discretion. Later, after it was established that 
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his offices does have such authority, he changed his 
argument to "the people of [this] county wouldn't stand 
for it." 

Chief prosecutors vary in their willingness to exercise 

their charging di,scretion along a cumulative scale from almost 

none at all to substantial amounts. The scale consists of two 

different bases for exercising discretion: (a) refusing to 

prosecute certain categories of crimes or criminals (such as 

gambling or marihuan~ possession of less than a certain amount or 

refusing to pJ;Uae~ute certain crimes as felonies, such as 

commercial burglary); and (b) screening cases out on the basis of 
(\ 

case strength using some standard of strength higher than 

probable cause (such as beyond a directed verdict, substantial 

probability of winning, or beyond reasonable doubt). Combining 

these two b{(ses for screening we developed the cumulative scale 

described 'in Table 7.9. 

If a prosecutor is willing to screen on the basis of case 

strength (beyond probable cause), he is usually also willing to 

screen on the basis of categoric non-prosecution of selected 

crimes or crim:i.l'lals. But, the opposite is not true. One finds 

prosecutors whose offices engage in categoric but not quality 
n 

(case strength) screening. However it i~')hard to tell whether 

this if~ due to a fear of the risks involved, or phil~.;aophical 

disapproval of quality screening, or whether it is simply an 
f::~ .:-

unwi:l,lingll~'ss to devote the addi ~ional resources necessary to do 
/, 

: ""-. 
gualityscreening. Unlike categoric screening, quality screening 

req'uj~res ,that a trial-experienced prosecutor do the screening. 
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Table 7.9 

CUMULATIVE SCALE OF THE DEGREE OF DISCRETION 
PROSECUTORS ARE WILLING TO EXERCISE 

Degree of Discretion 
Prosecutors Willing to 
Exercise 

High 

. Bases for the Charging Decision 

Screening solely on the basis of 
presence or absence of probable 
cause 

Screening involving categoric non
posecution of selected crimes or 
criminals 

Screening on the basis of case 
strength beyond the probable cause 
standard 
(a) Beyond a directed verdict 
(b) Substantial probability of 

winning 
(c) Beyond a reasonabl~ doubt 

To aocurately estimate case strength one must know the Rl aw in 

acticn~ (i~eo, what the local judges and juries will actually do 

in certain cases) .. 

What explains the variation in the willingness of chief 

prosecutors to exercise their charging discretion is a topic 

worth further research. We were unable to discern any apparent 

explanations. However, two observations seem relevant. First, 

contrary to what it may appear like to the police in 

jurisdictions where it is happening, prosecutors who make the 

fullest use of their discretion are not necessarily -bleeding 

heart liberals" or ·politicians making good track records for 

themselves." The prosecutor in'Jurisdiction 11 exercises his 

charging discretion to the maximum but he appears to be anything 
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bu.t a bleeding heart Qr .C[l politician Simply motivated by trying 

to establish a good track record. Be strongly and sincerely 

believes tha.t his policy of allowing only the strongest and most, 

serious cases into the court system allows him to successfully 

seek and obtain severe penalties without giving away ~uch in plea .. 

bargaining.. This, in turn, he believes allOWS him to aChieve a 

more effective kind of crime control than the alternative of 

allowing many more cases into the system but being forced to give 

away more in ple~; barg'aining and getting less severe sentences .. 

Secondly, it seems that as caseload pressures grow and 

criminal justice dollars shrink, necessity makes a virtue of 

previously more risky and controversial charging policies. 

TodayVs chief prosecutors are less willing to be ,simply lawyers 

for the state at trial. More of them are recognizing the 

practical need for someone to fill the role of criminal justice 

system manager~ and further, they are recognizing that the 

prosecutor is structurally in the best position to be that 

person. 

6. The Police Role in the Charging stage 

The charging st~~e is a domain divided. AlthQugh the police 
I", 

role in the charging stage is on the wane it has nQc be~n 

eliminated. The police continue to shar.e with the prosecutor 

partial responsibility for the charging process. In many 

jurisdictions where the prosecutor does not control the initial 

charging decision and has a limited presence in other ,parts of 

the charging process, the police playa cor.resPondingly larger 
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role. In some jurisdictions the police not only control the 

initial charge but also act as prosecutor at the initial 

appearance, the bail hearing, and the preliminary hearings in 

felonies. Sometimes they even act as prosecutor at the trial of 

misdemeanors and felonieso A national survey conducted in 1973 

(Law Enforcement Assistance Administration 1978:5) tound that 23 

states employ Rpolice-prosecutors Q (an official of a law 

enforcement agency who prosecutes crime) 1 and in 7 of the 23 

states some of the responding police-prosecutors indicated that 

their jurisdictions cover the full range of crimes including 

felonies. Massachusetts has the highest number of these police

prosecutor agencies (apparently a reflection of the colonial 

influence of the British system--where police even today act as 

prosecutors} a We suspect that the national survey undercounted 

the extent to which police serve as prosecutors in the charging 

stage. The report only counted as Rpolice-prosectors R those law 

enforcement officials who are formally designated as such. In 

our observations the police frequently serve as prosecutors even 

though they do not bear the formal designation, wpolice

prosecutor." In one jurisdiction the prosecutor's office was 

frequently not present at the initial appearance or preliminary 

hearing of felonies or trials of misdemeanors (apparently because 

of a shortage of staff). In these cases the police presented the 

stateDs case as if they were prosecutors. The drawbacks of these 

arrangements were apparent. The, police did not have a sufficient 

impartiality about the case nor the legal expertise to properly 

respond to them, as indicated by the following field notes. 
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Illustration 12.4 

We observed an official police-prosecutor'system at 
work in jurisdiction 2. . In that state, an effort is 
being made by prosecutors to legally abolish the 
position of police-prosecutor. However, the Supreme 
Court has prevented the total abolit-ion of the office. 

In one of the three districts courts in jurisdiction 2, 
the presiding judge got rid of the police-tirosecutor by 
refuSing to allow him to prosecuteo According'to an 
assistant prosecutor, the judge did this primarily to 
get some neutrality on the part of the prosecutor in 
his court and because there was absolutely no screening 
occurring. RThe police could get anything they 
wanted. A The police prosecutor has the authority to 
reject cases but ·won't because he's too close to his 
fellow cops." However, the assistant prosecutor who 
has been assigned to the district court does not screen 
cases either because he does not have the time. 
Therefore, no real screening occurs either at the 
initial appearance or 'at the preliminary hearing_ An 
assis~ant prosecutor reported, -Nothing washes out. If 
there's a weak case presented neither the police nor 
the sitting judge will drop i~ out. Rather the judge 
will say, 'There's a lot of evidence here but I think 
the grand jury should take a look at it.ln 

Th~ police-prbsecutor had no legal training beyond what 
he learned on the job during the 9 months in whi,ch he 
had served. He was a member of one of the several 
local police departments but h~ handled the cas;es from 
all the departments. His responsibility inclu/ded 
prosecuting felonies and misdemeanors; ,through the 
charging stage of the process. This often included 
plea/pargaining with defendants and handling misde
meanor trials. We observed him at work in one trial 
for drunk driving. The first witness was orle of the 
arresting officers. 'rhe police-prosecutor demonstrated 
a basic understanding of the prosecutor's jobu He 
asked a series of questions to establish the officer's 
identity and the circumstances of the arrest. This was 
made somewhat easy for him be~ause the officer on the 
witness stand had obviously been through the routine 
several times before and frequently responded at length 
without needing additional probes. However, the limits 
of the police-prosecutor's legal and prosecutorial 
skills readily became apparent when the defense 
attorney cross-examined the police witnesses and 
directly examined the testimony of the defendant.. At 
one poj,nt in tpe cross-examination of the arrest:i:ng 
officer the defense counsel asked him: "Did he (the 
defendant) understand that you wanted his license?" At 
that, the judge interrupted t~~,defense counsel saying 
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"You cannot ask that of the police officer." Later, 
after the defendant had taken the witness stand and 
been examined by the defense counsel the judge 
interrupted counsel again stating, nWe have a police 
officer (referring to the police-prosecutor) who is not 
a lawyer. I've allowed you to lead him (the defendant) 
allover the place; but I won't allow this last 
question,,1t 

Even in jurisdictions where the prosecutor is formally in 

control 4Jf the charging process, several writers have pointed out 

and our findings confirm that the police may still have-a major, 

albeit, unofficial role in the process. Coleman (1972), a police 

lieutenant from Okland, California, reports that 

RDue primarily to the close personal relationship 
between the prosecutor and the police investigator, a 
remarkable transfer of authority has occurred in many 
prosecutors' offices" Some of the powers traditionally 
vested in the role of the prosecutor have been 'loaned' 
to the police detectives; namely, the prosecutor has 
voluntarily transferred a portion of his discretionary 
authority to the police detective for use in 
facilitating crime inv~stigations ..... " [T]he 
criminal investigator is consequently the prime 
determinor of whether or not to charge a suspected 
offender, what charges are to be filed, as well as an 
active participant in the plea bargaining process. 

n. " • [Als the detectives learns the operating 
standards of the deputy and the prosecutor learns to 
trust the judgment of the investigator, a pre-arranged 
agreement is founded that allows the detective to work 
virtually uninhibited with the prosecutor's discretion
ary authority. This authority is given informally, on 
an individual basis. Some detectives, because of their 
inability to use sound judgment or other personality 
factors, will never receive the privilege of 
prosecution authority transfer." 

A similar finding was reported by Littrell (l974:232) based on 

his observations in one jurisdiction in New Jersey. He 

concluded: 

The dete?tive bureau of a modern police department can 
be conce1ved of as a specialized criminal law office 
that performs major legal .functions • ., •• Detective 
bureaus are increasingly concerned with 'law finding' 
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• .. " r·ather than with arrests--the maintenance of 
public order .. •• The boundary-spanning role played 
by detective bureaus gives local police departments a 
con~iderable amount of control over the prosecutor's 
offl.ce and over the charging process • .. • Detectives 
have much control over information and, therefore,. 
.. • .. detectives have important control over the 
charging process. .. •• [T]he 'quasi-magisterial' 
~ole o~ legal evaluation falls increasingly upon 
aetectl.ve bureaus of local police departments .. 

Although many prosecutors would protest this 
conclusion, arguing that they do review cases, the 
writer's observations overwhelmingly support the---' 
conclusion that prosecutors review police work with an 
eye to trouble" • " but a case that has been 'made' is 
rarely reopened [by the prosecutor]. 

.... [P]rosecutors exercise limited amounts of 
explicit control over the police ·in the charging 
process. [Prosecutors] do not often appear to directly 
alter police charging decisions. An important finding 
of the study, then,. is that the law-finding function 
was done primarily by the police rather them by 
prosecutorso 

Yet another study reported similar findings. In observations of 

the initial charging process in Los Angeles, California, Graham 

and Letwin (1971:644) found: 

"Quite often where the police have decided that they do 
not have a case, the officer will Simply hand the 
papers to the complaint deputy with the comment, 'This 
one is a "reject".' This is tantamount te a request 
that no complaint issue. In such cases, most complaint 
deputies will not bother to read the reports but simply 
process t.lte cases as if it had been declined on the 
basis of prosecutorial judgment. Es·timates of how many 
'rejects' are presented to the complaint deputy tended 
to vary, with some informants claiming that the vast 
bulk of the cases in which no complaint was issued are 
the result of police rather than prosecutorial screen
ing. Most were in agreement, however, that gross 
statistics about the number of cases in which a felony 
complaint was refused by the District Attorney's office 
tend to give a misleading impression of the extent of . 
prosecutorial screening because the statistics fail to 
recognize the phenomenon of the police requested· 
reject." 
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We also found that in some jurisdictions the pOlice played 

an informal but significant role in the charging process, as 

illustrated belowo 

Illustration !7.~ 

In jurisdiction 15 the prosecutor's initial case 
screening unit was staffed by two retired police 
detectives who operated under the direction of a senior 
trial attorney 0 The prosecutor egplained that this 
arrangement was necessary because he could not persuade 
any of his prosecutors to work in the screening unit. 

Illustration 17,6 

In other jurisdictions the police have established. 
within their department strong internal case review 
procedures which anticipate the charging decisions of 
the prosecutoro In jurisdiction 3 the police have 
their own liaison unit which consists of attorneys who 
review cases and·in a substantial proportion of them 
send them back for further investigation before the 
case is delivered to the prosecutor. In jurisdiction 7 
in one police precinct a special project has been 
established to enhance the quality of the arrest report 
forwarded to the prosecutor's office. This project 
includes recommending that the case be dismissed in 
appropriate cases. 

These findings together with those reported in the 1itera-

ture suggest that there are two converging trends in police and 

prosecution work both affecting the charging processo In police 

departments large enough to afford it, increased professionaliza

tion has meant developing mechanisms for case review prior to 

referral to the prosecutorls office. To some extent this trend 

involves a form of pre-screening and represents police participa

tion in the charging process. At the same time there is a trend 

toward the continued expansion of the prosecutor's role in the 

charging stage of the process o 

70 ~onflict Oyer Charging Decisions 
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The charging decision is one of the major sources of com

plaints police have against prosecutors a'nd, indirectly, of 

complaints prosecutors have about the police. Moreover, the 

c~arging decision has been the target of critics of plea 

bargaining. The latter complain that both police and prosecutors 

aovercharge" cases for purposes of plea bargaining (Alschuler, 

1968; Chambliss and Seidman, 1971; Klein, 1976)0 The-analysiS 

below attempts to identify the precise nature of these com

plaints; the reality that lies behind them; and the feasibility 

and desirability of altering that reality. 

The police complaint about charging decisions is not a 

unitary one. It covers a variety of things related to charging 

including the charging rates; specific individual cases; 

categoric exclusions of certain cases from prosecution; com

plaints that the standards are too conservative or that they are 

unevenly applied; and compJ.aitlts about the unpleasant interaction 

with prosecutors at charging.47 Sometimes it appeared that that 

police regard every case rejected at charging as a personal 

criticism of their work. In a panel discussion with the eight 

top commanding officers of one mid-Atlantic police,department, 

for example, we explored whetheJ~ these officers understood why 

cases dJ;op out of the system. tqe had taken it for granted that 

experienced police officers (at least, commanding officers) must 

be aware of . the many reasons why cases fall apart and that 

47 See Chapter 2, Table 2.2. 
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frequently this happens because of things beyond the control of 

the policeo We had assumed that when such cases are dropped or 

plea negotiated the police would not take this to mean the 

prosecutor was necessarily criticizing the police work in thlese 

cases. We also expected that the police would be willing to 

admit that some of the cases they referred for prosecution were 

not very strong. Thus, we were surprised when this panel -_. 
displayed so little knowledge of these matters and took the 

position that 100% of the cases they brought to the prosecuto,r 

could go to trial and would have a reasonably good chance of 

convicti,ono For them, every case rej ected was interpreted as a 

criticism of their work. Clearly such a view is unrealistic and 

to the extent that police share it there will be unnecessary and 

undesirable friction between them and prosecutors. 

To determine how common this view is we pursued the matter 

in three ways: the telephone survey to the national sample of 

police depa.rtments; special surveys of gatherings of police and 

prosecutors at national meetings~ and additional inquiries in the 

16 jurisdictions visited in the field. The results of these 

three different inquiries indicate that the majority of police 

recognize the legitimacy of some amount of case 'rejection. But, 

the rate of rejection that they regard as reasonable is, 

considerably below the rate which probably is necessary and 

appropriate. Also, their understanding of the causes of charge 

rejection and charge reduction is inadequate and somewhat self

deceptive. 

The telephone survey found that 13 of the 17 police depart-

-229-

"~I 

il 

-..... _. __ ,_. __ ._. ____ -._."", _", _1, ... __ ,.,_._. __ .,. ___ ,_ 

-. 
ments responding felt that the case rejection rates in their 

jurisdictions were tlabout ,right." However, the rates they 

reported were very low. (None was over 10% and half were 5% or 

less.) With such low rates it is not surprising the police felt 

they were "about right.-

We asked the police chiefs attending the FBI Training 

Academy to estimate the rate at which their departments' cases 

are rejected by prosecutors and to indicate how many of those 

Iejected cases should have been ~~g. We also asked for 

• their perceptions of the reasons \-Thy prosecutors reject ·cases. 

One of the 11 chiefs took the position that -most- should have 

been ac:cepted see Table 7 .10~ another four felt that as much as 

40% or Jnore should have been. Thus, five of the eleven chiefs 

believe that a.substantial portion of their cases now being 

rejected should be accepted by the prosecutor 0 They'feel this 

way evert thou.9h the estimated rejection rates for their cases is 

30% or less .. This 30% rejection rate (while higher than the 10% 

rate reported in our telephone survey) is still not what might be 

considered high. If anything it may mean that the prosecutor is 

not rejecting enough ra.the:: than rejecting too much. In other 

jurisdictions the rejection rate is substantially higher. In 

jurisdiction 13, the police estimate they, themsel vle~p, release 
\ 

after arrest 55% of the armed robberies. In jurisdiction 11, the 

prosecutor rejects 65% of the armed robberies. In 1967 in Los 

Angeles 20,615 felony arrestees ~ere released (Graham and Letwin, 

1971: 643) • In 1978 for the entire state of California, 25.7% of 

th~ 'total number of arrests were released either by the police on 
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their own authority or by the prosecutor refusing to charge the 

case (California Department of Justice, 1979:4). In jurisdiction 

7,. where the police report they make 22,500 felony arrests the 

prosecutor indicts only 2,500 felonies. Be insists that -that is 

all the felonies that occur hereo w In Chicago in 1972, the 

prosecutor's Felony Review unit declined to obtain indictments 

(i.e o , concluded that ·crimes had not actually been co~ittedn) 

in 41% of the murder cases brought by the police, in 95% of the 

armed robberies, in 87% of the rapes, and in 97% of the 

aggravated batteries (McIntyre and Nimmer, 1973:20). In 

Philadelphia in 1973, an experimental early prosecutorial review 

project found that 41% of the 20,000 arrests could be quickly 

eliminated from the system if the project had continued (Savitz, 

1975:262). 

with regard to understanding the reasons for case attrition 

the police chiefs attending the FBI Training Academy displayed a 

greater understanding and willingness to accept some attrition 

than was apparent among the panel of officers from our, mid

Atlantic city. Six of the eleven chiefs that gave relevant 

responses recognized that case strength is an important factor1 

and four of the 15 chiefs who commented at all said they had no 

problem with the rejection rates. However, also noticeable in 

the responses of these chiefs is some patent cynicism about the 

prosecutor1s motives (for example, the responses, RNot 100% sure 

of conviction~n "Not worthy of the work he would have to prove a 

case suc~essfully;W and wDesire to enhance prosecution record"). 

Also noticeable is a lack of an accurate feel for the causes of 
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Table 7.10 

POLICE CHIEFS' ESTIMATES OF RATES OF PROSECUTORlAL REJECTION OF THEIR 
DEPAR1~NTSt CASES, THE APPROPRIATENESS OF THE REJECTION RATE, AND 

THE PERCEIVED REASONS FOR REJECTIONS* 

Estimated 
Rejection 

Estima.te of how 
many of the Perceived Reasons for Case Rejection 

Police Rate for this 
rejected cases [Verbatim responses to the question: "If the prosecutor rejects 

should have been more cases than you think he should. why (in your personal 
accepted opinion) does he reject so many cases?"] Department Depaytment 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

H. 

I. 

30% of 
felonies 

20% of misd o 

15-25% 

15% 

10% 

10-20% 

5% 

10% 

10-15% 

1-10% 

"at least 50%" 

"most" 

33% 

No estimate 

No estimate 

20-40% 

10-50% 

33% 

20-30% 

" 

His op1n1on that court will find not guilty based on past court 
practices. 

Not 100% sure of conviction. Caseload. Prosecutor's priorities 
Crowded jails. 

Assessment of probability of conviction. Caseload management. 

Ca8eload dockets~ Desire to enhance prosecution record. 

No plea bargaining policy. Charging standards not bad, 
application often unrealistic. 

No comment. 

Evidence and arrest considerations--doubt that he can win 
the case. 

Present rejection policies are not u~reasonable. 

Elements are not present. 
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Estimated 
Rejection 

Police Rate for this 
Department Department 

.J. 10% 

K. 50% 

L. 30% 

M. 5-10% 

N. No ~stimate 

Estimate of how 
many of the Perceived Reasons for Case Rejection 

rejected cases [Verbatim respon.aes to the question: 111£ the prosecutor rejects 
should have been more cases than you think he should, why (in your personal 

accepted opinion) does he reject so many cases?lI] 

livery few lO 

20% 

40% 

None 

No estimate 

I do notl 

Not worthy of the work he would ha7e to prove a case successfully. 

Workload, available staff. However, we have obtained a new 
prosecutor • • • and considerable improvement is expected. 

No problem with rejection rate. 

Generally I feel that if the proofs are there most prosecutors 
will try th'e case. Cases are 118ually rejected because of poor 
case. 

* Jurisdictions in this sample (arrangement no in the same order as responses): Birmingham, AL.; Alameda Co., 
CA.; Long Beach, CA.; Los Angeles, CA.; Sacramento, CA.; Washington, D.C.; Fort Lauderdale, FL.; State of 
Michigan; St. Louis, MO.; Tulsa Ok.; Austin, TX.; Houston, TX.; Canada, Vancouver, B.C. 
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case attrition as well as an tendency to resort to an explanation 

that may become the new myth in the verities of police work. The 

explanatiori that the pros~cutor screens out cases as a Rcaseload 

management" technique is a form of subtle self-deception. It 

implies that but for the lack of resources all (or most) of the 

cases brought by the police would go to trial. This masks an 

unrealistic and long-outdated ideal that every case should be 

disposed of by a jury trial no matter how strong the evidence is. 

It also can easily become a rationale for not developing a 

conviction-orientation among the police and for not examining the 

quality of the arrests being made. It prevents the police (as 

well as others) from coming to gripes with the point that many of 

these cases are not Rreal" cases to begin with and no amount of 

additional resources would change the prosecutor1s decisions in 

those cases. This point was repeatedly made by prosecutors in 

the field and has been documented by other studies, as 

illustrated below • 

Illustration *707 

The evaluation of the experimental early prosecutorial 
review of arrests in Philadelphia ran a check on the 
discretion exercised by the prosecutors who rejected 
cases (Savitz, 1975). Full D.A. records were recon
structed on a sample of cases which had been reviewed, 
half had been accepted and naIf rejected. These files 
were then submitted {without indication of their final 
disposition} to an expert trial lawyer who remade the 
decisions. In 44 of 45 cases the expert agreed that 
the original prosecutor had made the correct legal 
decision. In 33 of 45 cases he made the identical 
decision as the original prosecutor. In 7 others he 
would have rejected (not fo~ legal but for police 
reasons) cases where the prosecutor had accepted them; 
and in 5 others he would have accepted where the 
prosecutor rejected. 

Illustration 17.8 
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In jurisdiction 7, the police were upset at the vast 
discrepancy between their felony arrest rate (22,500) 
and' the prosecutor I s indictment rate (2,500-) 0 They 
believed that the prosecutor was artificially holding 
down the case acceptan~e rate. We asked the prosecutor 
if this were so. H~ unequivocally denied it and argued 
that the police were so arrest-statistics-conscious 
that they -bring in anything they get H and they 
"overcharge- everything. 

In 1926, the Missouri Crime Survey (Missouri Association of 

the Criminal Justice, 1926:156) reported that the major reasons 

for case dismissal (overall dismissal, not just at initial 

screenin~) were: (a) Hlack of cooperation of arresting officials 

in procuring t~e evidence. R (b) Rlack of assistance which would 

enable the prosecutor to interview witnesses while the evidence 

is fresh and prevent absence of witnesses;· and (c) -lack of 

library and other facilities necessary to prepare cases on the 

law. R Je'ifty years later Brosi (1979) provided a more compre

hensive analysis of the reasons for case attrition at initial 

screening (and other stages of the process) based on PROMIS data 

from five jurisdictions .• !;l8 Tl':!.e rate of attrition at initial 

charging among these jurisdictions in 1977 varied from a low of 

18% in Cobb County to a high of 48% in New Orleans. The two 

broad categories of reasons accounting for most of the attritio~ 

was Revidence probl~msR (from 17% to 56% of rejected cases) and 

·witness problems· (from 6% to 63%). Only a small proportion of 

cases were rejected for Hdue process problems ft (from 2% to 9%); 

and a somewhat larger percent were rejected because the 

!8 Cobb County, Georgia; the District of Columbia; Salt Lake, 
Utah; New Orleans, Louisiana; and Los Angeles, California • 
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prosecutor decided they did not Hmerit prosecutionW (3% to 22%) • 

These data shed some new light on the charging process but 

do not resolve all the questions of concern to police and 

prosecutors. The study indicates one major part of the problem 

at charging is something neither the police nor the prosecutors 

can clearly be blamed for, namely, witness non-cooperation.~9 

Another possible part of the problem, namely, police ~~k?ng 

illegal arrests or searches or failing to notify defendants or 

their rights, is.D.Q.t a major cause of initial case drop-oute 

Thirdly, prosecutors do drop out a small but substantial 

proportion of cases not because of a lack of evidence but because 

of the sense of justice calls for it. 

The Brosi study, however, leaves unanswered the crucial 

question of the precise extent to which poor or legally 

problematic police work causes prosecutors to drop cases. The 

reason codes used in the PROMIS d.ata base were not deSigned to 

ans~~r this question. For example, the category ftevidence 

problems" might seem on its face to be a direct measure of the 

quality of police work. But 11: is not. Some Revidenc,e problems· 

are due to things beyond the c!ontrol of the police (for example, 

the stolen goods may not have been found on the suspect but a 

49 However some part of the witness non-cooperation problem may 
be attributable to the police or the prosecutor. Either 
official might discourage a prospective witness either 
intentionally or not by what they say or do in inter. acting/ 
with the witness. Also, some part of the non-cooperatioQ./ 
problem is due to log:istical or administrative errors maae by 
the police and the pr:osecutors (such as,. not recor'ding the 
witnesses name and address correctly pn the arrest- report) 
(see Cannavale and Falcon, 1976). 
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block away) 0 Even if it were possible'to exclude from the 

category of "evidence problem" all cases in which there was 

nothing more police could have done to improve case strength, the 

balance of the dropped cases could not automatically be taken as 

a measure of problemmatic police work o Some portion of them may 

have resulted from a discrepancy between the standard of 

evidentiary proof used by the police for arrest and the standard 

used by the prosecutor for case acceptance. The police may have 

been arresting on probable cause while the prosecutor was 
" 

accepting for prosecution only ~ases with a higher probability of 

conviction. Thus, the cases T.qhich fall out of the system through 

this gap can not be atttibuted to police work.S O 

Tl,'e only published effort to directly mel!l.SUre the degree to 

which the quality of police work is directly responsible for case 

drop out: at charging is the evaluation of the Dallas' (Texas) 

Police Legal Liaison Project (National Institute of Law 

Enforcement and Criminal Justice, 197U: 9). That, project provided 

the Dallas Police Deparcment with assistant city attorneys who 

reviewed all police reports for legal sufficiency before they 

SO Unless one assumes that the police must adopt for their 
arrest ~tandard what the prosecutor adopts for his case 
acceptance standard. such an assumption, if applied across 
the boar-d to all crimes, WOuld seem t,:, place an unreasonable 
barrier on effective police work. However, if applied to 
selected or controversial crimes as a rationale for reducing 
the number of arrests of those crimes, then it might be a 
tenable position. These kinds of police issues, however, 
need to be ~ore fully consid~red. At the moment they are net 
even recogn1zed D Instead these cases f~lling through the gap 
are a continuing source of misunderstanding and antagonism 
among police and prosecu~ors. 
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were submitted to the district attorney's office. The evaluation 

found that the project reduced the number of "no-bills· due to 

the police er.ror from 13.8% to 4.3% and also reduced the felony 

dismissalS resulting from police error from 6.4% to 2~6% over a 

two-year period.5l 

In attempting to measure the extent to which case at1::rition 

is due to faulty l~lice work we asked prosecutors att~~ding the 

mid-winter meetin~J of the National District Attorneys ASfsociation 

to estimate the r2lte of rejecticlO at initial screening in their 

j'urisdict,i,ons and to indicate the extent to which those rejec-

t ' ~~ t l' 10ns we=e \)~ue 0 po 1ce error. Four of the ·,,~:z:V'en usabl e 

responses ~,btimateid that 50% or more of the at-trition was due to 

police error (see Table 7.11). A fifth response noted that 50% 

of the t;:'\Ile. policE! officers seek the wrong charges or charges 

which are too serious. The prosecutors in the 16 jurisdictions 

we visited also rE~ported tha't a major reason for case rejection 

or charge reductic)n at initial charging is problemmatic police 

w·ork. This. usually took certain common forms: (a) the ~ase 

ei ther lac;ke.d probable cause or was very weak ~ (b) there was or 

might have been sufficient probable cause for arrest but the 

police failed to ];>repare the case in a way that either 

established probable cause or failed to make it strong enough to 

----------------~;---

51 In Dallas Cour~ty, the bulk of the formal charging decisions 
are made by the Grand Jury. Unfortunately the project's 
methodology f<)r determining when a no-bill or dismissal was 
due to "policE~ error" was not explained. Some people 
familiar with the project believe it was based on judgments 
made by polic~~ officers working on the project. 
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Jurisdiction 

A. 

B. 

c. 
Do 
E. 

Fo 

G. 

Table 7011 

PROSECUTORS' ESTIMATES OF THE RATES THEIR OFFICES REJECT AT INITIAL 
SCREENING CASES BROUGHT BY THE POLICE AND THE DEGREE TO WHICH POLICE 

ERROR IS RESPONSIBLE FOR THE REJECTION 

Estimated 
Rejection 

Rate 

80% 

5% 

15% 

10% 
45% 

10% 

30% 

Of cases 
police error (bad search, 

sloppy investigation, 
incomplete interview, etc. 

25% 

50% 

65% 

5% 
50% 

100% 

15-20% 

rejected. percent due to: 
Factors over which 
police have little 

or no control 

25% 

50% 

35% 

95% 
40% 

80-35% 

Other 

50% police officers seeking th~ 
wrong charge or a too serious 
charge 

10% jury appeal--more appro
priate as a misdemeanor 
prosecution 

Jurisdictions represented in this sample (not arranged in the same order as responses)~ Phonix, AZ.I 
Adams Coo, CO., Madison, Coo, IL., Francisville, LAo' Clearwater, Co., NN., Clovis v NMo' Shelby Coo, OB. 
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Table 7011 

PROSECUTORS' ESTIMATES OF THE RATES THEIR OFFICES REJECT AT INITIAL 
S~REENING CASES BROUGHT BY THE POLICE AND THE DEGREE TO WHICH POLICE 

ERROR IS RESPONSIBLE FOR THE REJECTION 

Estimated 
Rejection 

Rate 

80% 

5% 

15% 

10% 
45% 

10% 

30% 

. Qf cases 
Police error (bad search, 

sloppy investigation, 
incomplete interview, etc. 

25% 

50% 

65% 

5% 
50% 

100% 

15-20% 

rejected, percent due to: 
Factors over which 
police have little 

or no control 

25% 

50% 

35% 

95% 
40% 

80-35% 

Other 

50% police officers seeking the 
wrong charge or a too serious 
charge 

.' 

10% jury appeal--more appro
priate ~s a misdemeanor 
prosecution 

Jurisdictions represented in this sample (not arranged in the same order as responses)z Phonix, AZ., 
Adams Co., CO .. 1 Madison, Co., IL. J Francisville, LA., Clea.twater, Coo, MN.7 Clovis, NM., Shelby Co., OB. 
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meet the beyond a reasonable doubt standard: (c) the case was a 

"garbage" case which the police should not have brought into the 

system and probably only did so to get a felony arrest statistic; 

and (d) the police "overcharged" the case. 

In order to identify the differing bases for the complaints 

by police and prosecutors about each other at charging it is 

helpful to sort them out as has been done with the hypothetical 

set of data presented in FigUll:'e 7.2. This figure is not drawn to 

any scale. Rather, it is intended soley to illustrate the 

distinct bases for disagreement between police and prosecutors 

regarding charging. Category A in the figure refers to those 

arrests that were dropped by the prosecutor because they lacked 

probable cause. There are no estimates of how often these cases 

occur but they do occur and can cause conflict. It seems that 

the police can accept the rejection of a case where there truly 

was no probable cause. However, conflict arises over the fact 

that the probable cause standard is not a clear and certain 

standard but rather a judgment call over which reasonable people 

can differ. Some prosecutors use what they refer to as "liberal 

probable cause" to please the police in individual cases. In 

jurisdictions where the police ashop for prosecutors" it is fair 

to assume that there are differing probable cause standards 

depending upon the prosecutor involved. The danger in allowing 

for such differences is that it encourages police cynicism about 

prosecutors and feeds into the police belief that Aif they really 

wanted to" they could accept a case. 

The second category of arrests, "B A, those not intended for 
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prosecution, are a major problem for police and prosecutors. The 

police need to arrest in certain circumstances even though they 

know the arrest will not be prosecuted or even though they them

selves do not want it proseeuted. Some of these cases arise out 

of the order maintenance fUnction of the police where they have 

made arrests to solve conflicts on the streeto Conflict over 

these cases is often due to misunderstandings on both ~~des about 

how these cases should be handled~ The unaware prosecutor sees 

them as "garbage cases· and berates the police for bringing them 

in (Stank/J, 1979) 0 The unaware police officer thinking that 

since he had probable cause and brought the case in is frustrated 

and angered by the prosecutor 8 s unwillingness to proceed. 

A greater understanding of each other's role would mitigate 

some of this conflict but not of all it because of there is an 

underlying philosophical and policy issue here which ha.d yet to 

be fully addressed or settled. The problem is whether the police 

should arrest in cases where they know (with a reasonable or 

absolute certainty) that the case will not be prosecutedo The 

concern is that allowing the police to do this may be tantamount 

to legalizing police harassment.. One has to ask whether our 

pluralistic society, in effect, requires a police policy of 

Rharassment A when it simultaneously refuses to seriously prose

cute certain offenses (such. as vice) but also demands that the 

justice system (especially the police) control them? If such a 

policy is to be tolerated, how d?es one distinguish between good 

faith police arrests for control purposes (e.g., those done to 

control vice offenses) from improper arrests for harassment? 
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Figure 7.2 

SOURCES OF CONfLICT BETWEEN POLICE AND 
PROSECUTORS OVER THE CHARGING DECISION 

All Ar.-rests Referred for PrQsecution by police 
(Hypothetical Dai:a ) 

A. No probable cause 

B. Not intended for 
prosecution 

Co Other fatal 
flaws 

--, 
~{ 

D. police want prose.cuted but 
but prosecutor excluded 
categorically / 

E. p~lice want prosecuted to 
serious charge(s), but 
but prosecutor routinely 
reduces to lower (fewer) 
charge (6) 
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police and prose
cutor agree crime 
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F. police and prosecutor agree 
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While legal scholars ponder these issues and have yet to provide 

much guidance, police ~;.ncl prosecutors str':1ggle with them daily .. 52 ' 

This matter of arrests not intended for prosecution needs to be 

more fully ,examined by legal scholars for its policy 

implications 0 The disagreements that divide legal commentators 

on this issue lie bebind hundreds of antagonistic exchanges 

between police and prosecutors across the country" 

Returning to Figure 7.2, the cases in the category "other 

fat,a:l legal flaws ("C·) are not a major sourc(',\ of conflict for 

police and prosecutors.. These are matters where the law is clear 

(suc,h as lack of geographic jurisdiction) and no judgment call by 

the prosecutor is involved. Therefore, both sides can accept the 

outcome. The cases in category E, on the other hand, are a major 

problem. These are one where the police have either inaccurately 

charged' or "overc1:~arged!'lS.3 or correctly charged but the 

prosecutor routinely reduces them to fewer or lower charges. The 

conflict here arises from several sourceS: police ignorance of 

the law~ police desires for felony arrest statisticsi police 

attempts to placate victims and the public; police differences 

52 Our own inclination was to recommend that prosecutors 
recognize the legitimacy of Sl"mf~ arrests not intended for 
prosecution and to reject them without rancor.. However, even 
our own Advisory Board was split on this issue. 

53 The term "overcharging" is used widely in the literature but 
has never been clearly or unambigously defined. We sha~l not 
attempt a full clarification of the term here but would~ , 
correct one of its misleading connotations. "Overcharging" 
does not mean illegal charging or deliberately charging 
beyond what the evidence might support. Rather than 
referring to this as ·overcharging" it would be leSS 
misleading to call it "maximum charging." 
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with the prosecutor over the relative importance of prosecuting 

certain crimes at higher levels; police demand for prosecutorial 

support of their authority and safety on the street; and police 

attempts to help the prosecutor in plea bargainingc One of the 

main reasons for inaccurate charging and "overcharging" by the 

police (and a reason why Alschuler1s [1968] suggestion that . 

police ~hould chari'l3e at the level to which a defendant" would 

eve~tually plead guilty is not feasible) is that the police do 

not havlf the necessary legal knowledge and experience.' They do 

not have the precise technical knowledge clf the law to allow them 

to choose the correct number, kind or 'level of charges; and they 

are unaware of local court practices and the difficulty of. 

proving certain types of charget1 or the" -going rate" in plea 

bargaining for various offenses__ In jurisdiction after 

jurisdiction, prosecutors and the police, themselves~ pOinted out 

that the police lack of this special technical knowledge. 

Illustration ~ 

The first assistant prosecutor in jurisdiction 15 
reported that they had an exceptionally high rate of 
rejection of cases of possession of stolen property. 
This is because the police did not understand the legal 
requirements of that crime. Mere possession of stolen 
property did not allow them to infer that the person 
possessing it knew the property was in fact stolen. ' 
The law requires that th~ state be able to prove that 
the person had knowledge' that it was stolen. The 
police, however, did not appreciate the import of this 
requirement and made free use of the possession of 
stolen property,~tatute to arrest anyone who appeared 
to hav~property~that was.stolen. That is, they would, 
arrest people who had property that was incongruous~, 
with their dress and demeanor, such as "Joe, the Ra~ 
Man, carrying a $500 guitar~" They knew the hobo L 
carrying the expensive guitar did not own it and tried 
to prosecute him for it. Or, if they saw a pe;-son who 

'they knew to be a thief in possession of something of 
value, they would arrest and try to get it prosec{:ited. 
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This misunderstanding was eventually cleared up by the 
prosecutor who gave training lectures on it at the 
police station. 

Sometimes the police officer knows the law in general but 

may not appreciate the difficulty of proving the case at triale 

This appears to be what lay behind the complaints of an arson 

investigator with 15 years experience in jurisdiction 1. 

Illustration 17.10 

He said that on some occasions he had to "fight with 
the prosecutor to get the right charge in the case." 
For instance, the investigator may think the case is 
seco~d degree arson (setting fire to an occupied 
dwelling without knowledge that there are people 

'inside) whereas the prosecutor thinks the case is third 
degree arson {setting fire to an unoccupied dwelling}. 
The argument with the prosecutor is over the prova
bility of the case. The second degree 'arson is 
described as one where the building is occupied and the 
defendant has a "reasonable belief" that the building 
is occupied. The investigator reported that on some 
occasions the defendants have said to him, "Yeah. I 
knew they were home, but I set fire to the house 
anyway.n But the prosecutors wanted to charge third 
degree arson because they did not think there was a 
r.l reasonab1e belief" on the part of the defendant that 
the people were home. "So," the investigator 
concluded, "when you get a bad actor and the D.Ao says 
it's third degree arson you have to fight. The 
investigator has a street interpretation of the crime 
where the lawyer reads it differently. A young D.A. 
doesn't 'interpret it' the say way_ Occasionally you 
get personality conflictso The lawyer says 'I know the 
law.' The investigator says, 'I've got a case.'· 

The police lack of technical knowledge of the law is 

compounded in some places by a lack of other easential supports 

such as copies of the criminal code and departmental policy 

guidance. 

Illustration 17.11 

In jurisdiction 5, the deputy police chief report'ed 
that his department only has two copies of the criminal 
code for the state and they are only available when the 
legal counsel's office is open, 8-5 weekdays. He and 
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some o~h~r officers have purchased their own copies of 
th7 cr1m1nal code for $26.00 at their own expense. He 
sal.? ~he local prosecutor had instructed the police in 
tra1n1ng bUl1eti~s not to ·pyramid" charges. However, 
the.!lul!1b~r.and kl:nd ?f charges lodged by the police in 
~he:r.1n1t1al compla1nts depended largely on the 
l.nd1v1dualofficer. There.was no deparf ... !=ntal policy. 
He personally places the h1ghest possible charge. He 
noted that many detectives will charge crimes that do 
not even exist in his jurisdiction such as "strong arm 
rObbery· and "breaking and entering,," 

Sometimes the police are correct about whether the crime 

committed meets the technical legal definition of the charge they 

want but the prosecutor chooses not to file that charge. The 

typical example of this is where the police want the case 

Aovercharged" and the prosecutor refuses to go along. 54 This is 

a common source of tension between police and prosecutors because 

the police have several reasons for wanting to charge high and 

the prosecutor has reasons for wanting to charge low, or, at 

least more accurately. The police want to charge high to get the 

felony arrest etatistic. 

Illustration 17.12 

The chief of police of the major police department in 
jurisdiction 1 put it this way. "Yo~ can't stop a 
young cop. If the elements of a crime are there he's 
going to arrest and charge the maximum chargeM If the 
des9xiption of the crime fits the statutory description 
of a felony,.he is going to charge a felony. If the 
prosecutor d1d the charging the cri~e rates would be 
reduced drastically because the prosecutor would charge 
not solely on whether the elements of the crime were 
there but on other factors. It's human nature for cops 

::;'4 In his obs.ervations of t,he initial charging process in 
Alameda County, California, Sklonick (1966:199) observed 48 
attempts by po~i,?e office'rs to influence the depu,t-y district 
attorney's dec1s10n one way- or another. In forty the police 
argued for a more serious charge and in eight for 'a lighter 
one. ,The deputy went along with the police in slightly more 
thaq,,}<me-quarter of the cases. 
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of raise the charges to the maximum level. A cop would 
rather say he made a robbery (even though it was an old 
lady who had her purse snatched) than a petty larcenyoW 

The police also overcharge as a way of placating or impres

sing victims or the public.. For instance, one prosecutor 

cOIltlplained that 1IIItbe police love to charge 'assault with intent 

to commit murder'w because of its public relations value.. The 

police apparently believe it impresses the victims with how 

serious the police regard the matter. But this causes 

unnecessary complications for the prosecutor. It is far more 

difficult to prove than a mere -aggravated assault" charge 

because it requires proving the defendant's state of mind. 

Moreover, for all the extra work it is unlikely to result in any 

difference in sentence .. 

Two crimes in particular are ones which prosecutors in 

several jurisdictions mentioned were often the focus of 

"overcharging" disagreements with the ~)lice. One is Rassault on 

a police officer If (APO); the other i ~ l,;,.~rglaryo Typically the 

APO charge arose out of a scuffle between the officer and the 

'defendant incident to arrest for another charge. Thepolice 

officer would request the cha1:ge be added to the basic charges as 
• 

a vindication of their authority. However, prosecutors tend to 

be leery of such charges because of the common suspicion that the 

schuffle might have been provoked by the officer (or, at least, 

avoided) and that the charges are being used vindictively. Some 

prosecutors' officers have policies prohi~iting the filing of 

such charges unless the police officer sustained injuries 

requiring medical attention. The refusal of prosecutors to press 
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such charges is often interpreted by the police as a lack of· 

support. They will say th~ prosecutor is sending a message to 

criminals that they can beat up on police officers with impunity. 

On the other hand, the prosecutors will say they are sending a 

message to the police to start developing better .ways of handling 

si tuations where they mtght get hurt .. 

One common complaint by prosecutors about police over

charging was in connection with in "burglary" cases. In 

jurisdiction 1, the prosecutclr complained that police wanted to 

charge burglary in cases whel:e they found kids pulling plywood 

off a window of a boarded-up house which they were trying to 

enter to get drunk and fool around. In jurisdiction 7, the 

complaint was the police wan~ed to call petty thefts from cars or 

trucks "burglaries" (technically possible under the law). In 

jurisdiction 6, the (:!omplaint was that the police wanted to call 

a trespass a burglary. But burglary requires proof of intent to 

commit a crime once] illegally inside the premises. One common 

situation in which this difference between police and prosecutors 

occurred was teenagers breaking into the local high school. The 

prosecutor believes that 90% of the time such break-ins were ll.Q.!; 

done to commit felonies inside; yet, the police wanted to charge 

burglary. 

Some disputes betwe~m police and prosecutors over the level 

of the charges to be filed involve differences in what the itwo 

agencies see as the mor~ importa~t product of the j.usticepro

cesso In one busy jurisdiction, for instance, the prosecutor 

systematically reduced all grand larcenies of commercial estab-
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lishments to misdemeanors. He justified this on the grounds that 

he was getting the same septences for these cases as misdemeanors 

as he was getting when they were felonies plus he was relieving 

the felony docket. The police department, however, was upset 

because the police did not like telling local businesses that 

their burglaries wer~ being treated as misdemeanors. 

Some overcharging by the police is done deliberately for the 

purpose of helping the prosecutor by giving them something to 

trade away in plea negotiations. But, it is doubtful that this 

is a major factor in motivating the police in their charging 

decisions in most cases. In some places police ·overcharging W is 

actually encouraged by the prosecutor on an across the board 

basis or for selected crimes. This is to get around various 

legal obstacles. In one jurisdiction where the law precludes 

juries from finding lesser included offenses which are not 

specifically charged and where amending the initial charges filed 

by the police is difficult, the prosecutor's office is happy to 

have the police overcharge. In jurisdiction 6 where the 

prosecutor complained about police overcharging in burglary 

cases, he was grateful to have them overcharge manslaughter cases 

as murder cases because murder is easier to prove. 

Some police officers develop a sophisticated appreciation of 

the law enforcement uses to which the charging decision can be 

put. For instance, a police detective in jurisdiction'lO 

reported that in murder cases his unit always charges first 

degree for three reasons: to protect the witnesses by increasing 

the J.ikelihood that the defendant will be kept in pretrial 
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detention; to make the amount of bail money as high as possible 

in the event that he does ~ake bail he will be less likely to 

abscond; and to help the prosecutor by giving him something to 

negotiate with in plea bargaining. He says his offices recognize 

that under the law of their state if they charge manslaughter 

there is no lesser included offense. Thus, if the manslaughter 

charge were lost there would be nothing left to the case so they 

protect against this possibility by filing the higher charge. 

However such sophistication does not appear to be the main reason 

for police overcharging. Rather it is the combination of a lack 

of technical expertise in the law and a desire to get the highest 

possible charge that explains police charging practices. 

In general the police tend to make a literal reading of the 
, 

statute books and to add most of the charges supported by the 

evidence. Some of them realize that this will be helpful in plea 

bargaining but they do not pile on charges solely for the sake of 

plea bargaining. This conclusion is fortified by the results of 

a hypothetical question we put to 18 police officers in 11 

jurisdictions. They were asked how they would charge ,a case in 

which during the course of an armed robbery the robber ordered 

the victim to move from one room to the next. The question was 

whether or not they would add a charge of kidnapping. Sixteen of 

the 18 police said they would not; one said maybe; and one said 

he would. 

Returning to Figure 7.2, th~ cases ,in category F are also a 

cause of conflict between, police and prosecutors. These are the 

cJ-ses where probable cause exists and both police and prosecutors 
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agree that these kinds of cases should be prosecuted but the 

prosecutor declines them because of a lack of case strength. 

l~rom the prosecutor's perspective many of these cases are the 

result of a failuure of the police to make a case as strong as it 

should be. From the perspective of some police, these are the 

cases tht the prosecutor should be willing to "take a short at." 

These are the ones he is "afraid to prosecute because he's too 

lazy to work on." These are the cases that fall in the gap 

between the traditional standard police used in making a,rrests, 
. 

namely, probable cause, and the higher standard of proof that 

more and more prosecutors are beginning to apply to cases before 

accepting them. When the police begin to recognize the 

legitimacy of this higher standard and incorporate it to the 

extent possible into their own work, much of this conflict will 

disappear. Also, the conflict over thee cases can be reduced if 

the prosecutor estblishes his credibility with the police as 

someone above politics and committed to the enforcement of law. 

8. Conflict Oyer Domains 

A different kind of conflict between police and prosecutors 

at the charging stage of the process is the result of encroach

ments by the prosecutor on traditional police domain. In six of 

the 16 jurisdictions viSited, the prosecutor was either in the 

process of taking over part of the charging domain that once 

belonged to the police or had recently changed the nature of his 

early case review from a rubberstamp of police work to a serious 

screening procedure. In two other jurisdiGtions reported on in 
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the literature, Chicago (see, McIntyre and Nimmer, 1973) and 

Alaska (see, McDonald, 1979), similar moves have been made by the 

prosecutor. In all eight cases resistance from the police either 

Qccurred or was anticipated. In jurisdiction 8, police resis

tance prompted the prosecutor to lobby the state legislature for 

a law which required the police to cooperate. In jurisdiction 1, 

police opposition to the charge has caused the prosecutor to move 

far slower than he would like to. At this stage, he has only 

inaugurated a citizen's dispute settlement screening program in 

order to get the police used to the idea of his office reviewing 

cases early in the process. The need for such a review is 

evident from the fact that of the 7,000 felony arrests the police 

introduce into the system, 5,000 of them get "adjusted~ at 

preliminary hearing either through guilty pleas or reductions to 

misdemeanors for trial in the city courts. Of the remaining 

2,000 cases,bound oyer to the grand jury approximately 1,000 are 

returned to the lower court for 'disposition as misdemeanors after 

the prosecutor of the Grand Jury reviews them. The chief , 

prosecutor is reluctant to inaugurate a full fledged early case 

screening program until he gets the police comfortable with the 

idea. He says he is afraid of "burning bridges." 

In jurisdiction 6 the prosecutor insisted that the police 

clear all cases with him before filing them in court. There was 

some initial resistance to this but within a year the police had 

adjusted and did not have any complaints about it. Similarly, in 

Chicago, when the new Felony Review Project b~gan in the State's 

Attorney's office there was some resistance from the police who 
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formally controlled the initial charging decisiono In order to 

get the Chicago Police Department to accept the new arrangement 

the prosecutor had to agree to leave with the police commanders 

the power~o file charges in felony cas.es where they disagreed 

with the prosecutor's decision not to file (McIntyre and Nimmer, 

1973:6). However, according.to executive-level officials of the 

state's Attorney's Office the police have adjusted to the change 

and infrequently exe!rcise their option to countermand the 

When the.~7 do make such countermands it is prosecutor's decision. I 

usually to appease some officer who wants the case filed rather 

than because of a difference in judgment of the merits of the 

case. 

Most remarkable of all is the change of police (Ipinion in 

New Orleans, Louisiana. When the prosecutor there began a tough 

screening policy the case rejection rate went up to 46% and the 

police went to the newspaper (Times-Pacayune, 1974). The police 

publicly complained that they refused to believe they were 

"wrong" in almost half of the arrests they make. However, a few 

years later the police had begun a program of reviewing cases 

before sending them to the prosecutor's office and keeping tracK 

of what they would like to see happen in those cases. Amazingly, 

they agreed with the actual prosecutor's disposition in 

approximately 90% of the cases. 

These examples suggest tha·t while the police may initially 

resist the trend of greater prosecutorial expansion into domain 

that historically belonged to them, these changes are fairly 

easily accommodated and should 110t represent major reasons for 
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prosecutors to forego making them. 

9. Summary and ConclUsions Regarding Charg1ng 

The charging stage is a domain divided. Historically it 

• belonged to the police but is gradually being taken over by 

prosecutors and used as the major screening point for selective 

enforcement. However, the transition is far from complete. The 

police continue to play a significant formal and informal role in 

this stage and are likely to do so for the foreseeable future. 

In the maj()rity of jurisdictions the police make the initial 

charging decision and generally do so by including the maximum 

number of charges based on a literal (untrained and inexperi

enced) reading of the law and a desire to get as many'cases 

accepted as the felony level as possible. This creates signifi-
1 . 

" 

cant. costs to defendants (,especially because of its ~mpact on the 

bail and pretrial release decisions) and on the criminal justice 

system becauae of the high caseloads and Winflated" charges it 

creates. HQwever, it is a situation that cannot feasibly be 

solved on many jurisdictions by either requiring that all cases 

be reviewed before initial filing by prosecutors or requirin~ 

that all police have the legal knowledge and experience of a 

prosecutor. In many jurisdictions the cost of requiring. initial 

case review on an in-person basis by prosecutors are currently 

prohibitive. However telecommunication hook-ups between police 

and prosecutor offices and computer-a:;;sisteQ case evaluation 

technology could possibly solve-some of these costs. 

Where pre-initial charging case review by prosecutors is 
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financially feasible it can produce major savings for the court 

system and should be implemented. .However, such a review needs 

to be suppl~ented by a second revi~w. Minimal reviews solely 

for the basis of determining legal sufficiency c.an be done 

shortly after arrest and can produce major savings in terms of 

cases dismissed. But, if the prosecutor's review is intended to 

examine case st.rength beyond mere probElble cause then a delay of 

from two to seven days before the review is desirable to allow 

follow-up investigation and a realistic appraisal of the victim's 

true coromi tment to the prosecution of the case u, 

Some of the (:onflict that occurs b.~tween police and prose-

cutors over charging decisions is unnecessary and undesirableo 

It could probably be alleviated if each group had a better 

appreciation of the work of the other and the necessity for 

selective enforcement. But not all of the conflict that occurs 

between these two agencies at charging is undesirable. On the 

con.trary, it rep;o:esents one of the unanticipated benefits of the 

American system of justice in which unlike the English system 

prosecutor has been interposed between the police and the 

prosecution of a case. Our office of public prosecutor brings 

two essential things to the prosecution of cases: legal expertise 

and emotional and (to some extent) organizational impartiality & 

The legal experti~e is necessary to assure the accuracy of charg

ing. The police cannot escape the pressure from victims and the 

public for quick and severe action. In contrast the prosecutor 

is considerably more removed from these pressures, although not 

immune from them. Thus, ordinarily he is better able than the 
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police to make charging and case disposition decisions that are 

not influenced by the heat of emotion or the p,t,essure of personal 

or organizational efforts to appear efficient. The conflict that 

hi'S resistance to such pressures is a healthy indicator that an 

important check in the system is working. 

Because of his structure position in the system, (i.e., the 

fact that his office has one chief and spans' the entire middle 

stages of the criminal justice process) the prosecutor is in the 

best position to serve as system manager and major controller of 

the selective enforcement process. In operating th.at screening 

process the threshold standard for case acceptance that he is 

increasingly required to use is substantially higher than the 

traditional probable cause standard used by the police. Until 

the police-come to accept the necessity for selective enforcement 

and the reality of higher case acceptance standards, a certain 

amount of unnecesslilry conflict will continue to occur. 

F. Negotiat~ 

1. Qyer~ 

Plea bargaining is the selective enforcement device through 

which convictions are obtained without going to the expense of 

trialso It is estimated that about 90% of felony convictions in 

the 'udited states are the result of plea bargains (Miller, ~ 

.al,1979). Yet, despite its long-standing, central role in the 

administration of justice, plea bargaining is a controversial 

proceas. The National Advisory-Commission on Criminal Justice 

standards and Goals (1973a:149) recommended that plea bargainit·':') 

-252-

... , .. • '" - "!"~ - -"" ... ~. ... ...... -- - ~ 

,.., ~,. 

'I ' 

;, 
,) 
i) 
"I 

'I 

$' 
I, 



i ,I 

/ I 

----- --- -

-. 
be elimina,ted by 1978. Several jurj'Lsdictions have made efforts 

to try to eliminate plea bargaining (see, generally, McDonald and 

Cramer, 1980). And, police everywhE~re complain about it. 

Pl.ea bargaining is a compl.ex b:>pic o The discussion below 

will focus only on those aspects of plea bargaining which are 

directly relevant to the police-prosecutor relationship. It will 

review the police complaint about plea bargaining; the police 

role in plea bargaining; and the extent to which the law has be'en 

successful in controlling that aspect of plea bargaining dealing 

with the police-prosecutor relationshipo 

20 ~e Police Complaint About Elea Bargaining 

The second major component of the widespread and often 

acrimonious police complaint about the dispOSition practices of 

prosecutors focuses on the use of plea bargaining to secure 

convictions (see Part I, Chapter 2). Other studies report 

similar fili~ings. Some have speculated as to what lies behind 

the intense police feelings about plea bargainingq Certain 

points have been repeatedly focused upon: the police have a 

proprietary interest in cases; that they would like to have input 

into the decision making; that they would like to receive notice 

of the outcome 1 that they believe the wrong kind of factors 

influence the plea negotiations1 and that the final sentences 

imposed through plea bargaining are more lenient than they should 

beo The highlights of some of these studies are presented belOW. 

Arcuri (1973) found with a 32% s·ample of all Rhode 
Island police officers that·40% of the police felt that 
they had no input into plea bargaining; 33% felt that 
political influences played an important role in the 
final plea bargaining deciSions; and 60% felt that plea 
bargaining was Aunfair to the arresting police officer A 
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(in the sense that it was "disheartening" and "ma'kes a 
police officer go sour")1 but 82% of the officers said 
pl~a bargaining does not affect their decision to 
ar!:est. Furthermore,' Arcuri reports that the strongest 
dissatisf,~c.t·iqn with ple;p, bargaining came from the 
officers under 40 years, of age. He believel; that part 
of the problem is that the younger officers are simply 
not trained in the reality' of the need for plea 
bargaining. He recommends that this be done and 
furthermore that every effort'be made to provide police 
with the dispositions of every case. 

* * * -Ii * * 
In his survey of polic~, McIntyre (1975:208) reported 
that liof all prosecutorial activities, the one most 
likely to be of interest to the police is plea 
negotiations • • • Many police probably feel they 
should have some partiCipation in the disposition of 
persons they think are guil ty. n However, McIntyre 
found that 63% of the police said they do not 
participate in negotiations and 81% reported that they 
are not routinely informed by,the prosecutor of the 
reasons why cases are disposed of by plea negotiations .. 
However, 51% of the sample of prosecutors reported that 
their offices routinely notify the police of the 
reasons cases are negotiated. 

In explainina police attitudes toward plea bargaining 
McIntyre says: "In the policeman's mind plea 
negotiations probably represent not so much a sell-out 
as an erosion of the role of the prosecutor as an 
advocate of law enforcement. The adversary process, in 
its purest sense, requires the parties of each side of 
the conflict to represent their viewpoints with zeal 
an(lvigor • •• Concessions, compromises, and leniency 
shbw less commitment to .thiS conception of the dU,ties 
of a law enforcement of.ficial than the police expect 
.. • • The police have trouble comprehending the fact 
that adjudic::ation is not a pure adversary process" 
(1975:213). ' 

* * * * * * 
'In its study Colf rape law enfor'cement, Battelle Memor;i.al 
Institute (1977a) found that almost two-thirds of the 
police surveyed felt that plea bargaining either should 
be changed or eliminated. Most of those respondents 
who felt that plea bargaining was "fine the way it is" 
believed that i't relieves congestion in the courts and 
helped speed the q.riplinal justice process. Others felt 
it resulted in II~ote convictions and ,a few mentioned 
that it waS:>1it.way of reducing stress on rape victims. 
on the other hand, respondents who felt plea bargaining 
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should be changed or eliminated said they felt so 
because they believed the wrong kind of information was 
used in the process. They indicated that insufficient 
consideration was gi.ven to the circumstances of the 
crime and the conceI:ned parties. Others mentioned 
lenient consequences for Offenders and the reduced 
deterrent impact of the penaltieso With regard to the 
police view as to whether the ~ of plea bargaining 
in their jurisdiction was appropriate, 59% felt it was 
used more often than was appropriate; 36% felt it was 
used in about as many cases as it should be used; and 
only 5% felt it should be used more often. Battelle 
concluded that the primary support among the police for 
plea bargaining occurs in agencies serving large-
jurisdictions and that opposition to plea bargaining 
tended to be on the basis of issues related to fairness 
and equal treatment before the law. 

'* * .. * * '* 
In his evaluation of the structured plea bargaining 
project in which police and victims were invited to 
participate in the plea negQtiation process at which 
judges, prosecutors, defense counsel and defendants 
were present, Kerstetter (1979a & 1979b) also reported 
that police perceive themselves to have little 
influence in the plea negotiation process but those 
police who attended the conferences (compared to those 
in the control group) had this perception changed 
significantly. Furthermore, those who attended were 
considerably more satisfied with the case disposition 
outcomeo Also interesting, with regard to the role of 
the police in plea negotiation, is Kerstetter's 
findings as to what happened to the nature of the 
negotiation process when the police were present. He 
reports that when the police were present the 
conferences were longer; there were more new topics 
introduced; there was a greater variety in settlement 
recommendations# more comments overall; and both the 
structure of the conference and the source of the 
recommendations which formed the basis fo.r the 
settlement changed. That is, when the police were 
absent the judges and the attfJrneys d10minated the 
discussion (59% of the cases) 1 but when the police were 
present, some form of lay participation (either police, 
victim, or defendant) occurred in 77% of the 
conferences. The role the police played in the 
conference, not surprisingly, is one of information 
supplier. However, despite these changes in the nature 
of the discussions leading·to the f~nal decision, the 
presence of the police' did not affect the rate of case 
settlement or the severity of the disposition. 
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In our analysis of this aspect of the police-prosecutor 

relationship we used the t.elephone survey, the in·-field 

observations and qUestionnaires, and decision simUlation with 

hypothetical cases.. The telephone survey found that 49% of the 

police departments said that their staff had voiced complaints 

about the prosecutor' s plea bargaining practice.s or policies. In 

some cases the complaints were that there were too many reduced 

charges, other complaints were about too lenient sentences; and 

others complained about too many charges dismissed or the fact 

that the p,W·,l-ce did not have input (see Appendix E). with regard 

to the matter of police input into plea bargaining, we heard 

numerous complaints in the field by police officers that they do 

not have an opportunity to have input into the plea bargaining 

decisiono However, our telephone survey found that 45% of the 

police departments Claimed that they regularly have input into 

plea bargaining decisions. Furthermore, 58% of the prosecutors' 

offices in the same jurisdictions reported that the police 

departments in their jurisdictions have input into plea 

bargaining. 

As for notifying police of~icers of the outcome of 

negotiated cases, we heard numerous complai~ts in the field that 

such notification was not forthcoming. However, in our telephone 

survey 87% of the pdlice departments said they are regularly 
. :1 

informed when cases are dismissed, pled or go to trial (see 

Appendix F)~. 

The results of our plea bargain decision simulation in which 

the police arid prosecutors were asked whether they would plea 
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bargain a hypotheti~al case and 'on what terms ~ave already been 

presented (see Chapter 2). That analysis suggests that the 

police complaint about plea bargaining is not really a request 

for greater sever it yo Rather, it is a desire to have input into 

the process and have their professional interest in the plea 

bargaini.ng decision making be recognized by the other 

professional groups involved. 

Like Arcuri, we found that the police attitude toward plea 

bargaining appeared to vary by age. Younger officers were less 

tolerant of plea bargaining than older police. This appears to 

be the result of police recruits operating under the 

misconception shared by the general public that our system is 

still a system of jury trial rather than one of selective 

enforcemento This misconception goes a long way in explaining 

the unnecessary cynicism and conflict generated by the plea 

bargaining process. A simple expedient for remedying this 

problem would be to include in the training of police recruits a 

realistic view of the necessity and reality of selective 

enforcement. 

3. The police Role in Plea Bargaining 

The police play two important roles in plea bargaining. 

Their basic role is that of information supplier. As one 

prosecutor told us when we inquired about the extent to which the 

police have input in plea bargaining in his jurisdiction, Wthe 

best input the police can have is a solid police report~R By 

making the case stronger or weaker the police largely determine 
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the necessity for plea bargaining. 

Beyond this; however" in some jurisdictions the police have 

a more direct role in providing information or affecting the plea 

bargaining decision. !n some jurisdi:ctions the judge will not 

accept the plea bargain without assurance that the police officer 

involved approved the bargain. In otber jurisdictions,. 

especially in misdemeanor. cases, one ,can observe prosecutors 

consulting with the arresting police officers bE~fore making final 

agreements in plea negotiations. In these situations the 

policeman has what is tantamount to veto power of the plecl 

bargain. However, the'police usually do not recognize this for 

what it is and still talk as if plea bargaining were exclusively 

controlled by prosecutors. In jurisdiction 13, the professional 

detectives association independently prevailed'upon the judges to 

not accept plea bargains without checking for the police 

officer's input firsto In three jurisdictions which are now 

replicating the structured, plea bargaining experiment reported 

upon by Ker stetter 1(1979a &' 197 9b) the police have the 

opportunity to directly participate in the plea negotiatiLons. 

Aside from the matter of police participating in th4~ 

negotiations being worked out by the prosecutor, there ilS another 

side of police participation in negotiations which has not 

received much attention. It is the direct negotiations for pleas 

and services between police officers and defendants. In many 

jurisdictions we visited defense counsel and prosecutors reported 

that by the time cases reach them the defendants have 'already 

pled guilty and often claim they have done so as the result of a 
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negotiation between them and the police. We pursued this with an 

interview sample of 15 defendants. Seven of them stated that the 

po~ice had tried to bargain with them to get confessions. The 

enticement was usually a promise to speak to the prosecutor or 

put in a good word with the judge. In one instance the defenoant 

claimed that the police had offered to "get him off" if he 

cooperated. In 6 cases the police reportedly made the comment, 

"things will go easier if you cooperate" or words to that effect. 

Only three of the seven defendants who reported that police 

attempted to bargain with them actually confessed. However, all 

seven actually pled guilty. 

In different jurisdictions the police attitude about these 

kinds of negotiations varied. In some the police claimed that 

the prosecutor had delegated authority to them to make these 

kinds of negotiations. In some jurisdictions, prosecutors 

confirmed that they had delegated to selected police officers the 

authority to negotiate. Usually the police said that they did 

not promise specific sentences or anything that they could not 

deliver. The usual promise 'was to "put in a good word." Whether 

or not they actually did "put in a good word," however, was 

problematic. It should also be pointed out that in many cases 

the police do not have to actively try to negotiate with 

defendants.. Several of the defendants said that they initiated 

negotiations with the police because "they knew" this was how to 

work the system. 

The legal status of police negotiations with defendants for 

confeSSions and statements has yet to be fully settled. It seems 
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that if the police do make any promises they must fulfill them 

(Bt:ad1ey L. State), 356 So. 2d 849). However the more basic 

question of whether or not they may offer any inducements in 

exchange for pleas or services is still unclear. The courts are 

divided on whether such offers or inducements are grounds for 

exclusion.of ~he resulting confessions (Boston University Law 

Review, 1980:371). 

Our impreSSion was that neither the police nor the 

prosecutor seemed to be aware of the law that has developed on 

this point. In contrast to prosecutors who are sensitive to the 

court's requirement in SantobellQ L. ~~, 404 U.S. 257 

(1971) that prosecutors must fulfill any promises they make, the 

police seem to be largely unaw~re that they are under similar 

restrictions. 

4. ~ 

Plea bargaining is an essential aspect of the selective 

enforcement of law and yet it continues to be a point of 

controversy between police and prosecutors. Some of this 

controversy is unnecessary and appears to be based solely on a 

misoonception among police of the true nature of the 

administration of justice today. Some of the conflict, however, 

is based on a l;egitimate concern by the police that they have 

information relevant to the dispOSition of cases that is not now 

being taken into account. 

The police have both a direct and indirect role in plea 

bargaining. Their investigative efforts largely determine the 
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strength of the case and. hence the terms of and necessity for 

• 
plea bargaining. Their direct role in plea bargaining comes in 

the form of negotiations which they strike with defendants in 

many cases. This is an area in need of further control by law 

and by prosecutorial policyo 

.. 

-261-

- _... - -- - ....... _... .~... .... ..., ....... - _"' ___ ~"'"P"_""" ______ ... _._-- ..... _ ... _. ~ .... ~. 

, ' 
" , , 

... ,', 

-. 

PART IV: 

THE CORE TECHNOLOGY 

II 

.. ... ~ ........... ~ _.": • t' _,. .. ~ ...... ,.. .. _ ... __ ~ ...... __ ~ .,_" ... - - .. - ........... - -. 00.' 

I 
i 

'/ 

!\i 
/ 

I 

,! 

, . .. 

I 
, I 

.' ," 

'. 

I, I 

. , ,I 



, 

\ 
____________ .. ______ . ____________ . __ ._..4\.-_____ .. ~ _____ ._..:._, 'l, 

A. 

-. 
CHAPTER 8, INFORMATION, JUSTICE AND THE POLICE

PROSECUTOR RELATIONSHIP 

.An Inyentory .Q.f J?roPQsitions 

Based on the literature and our field work, we ar.rived at a 

set of conclusions about the relationship between police and 

prosecutors. These propositions are presented as ·findings· even 

though some of them are in the form of hypotheses.55 They are as 

follows: 

The administration of justice consists of two core 
technologies (sets of activities, skills, knowledge, 
and related hardware organized around some purpose). 
One is to process peopleo The other is to process 
information and make decisionso The fundamental link 
between the work of the police and that of prosecutors 
lies in the work of the latter core technology. In 
order to understand many, if no most, of the problems 
in the police-prosecutor relationship, this communi
cation technology must be examined. More generally, in 
order to understand the quality of justice administered 
in a jurisdiction it is essential to examine the crim
inal justice system as a communication system. 

An ideal communication system is one which minimizes 
interference between the transmission of a signal and 
its reception. A major goal in designing the organi
zation of the criminal justice system must be to 
achieve the maximum feasible and necessary (useful) 
communication because the quality of justice adminis
tered is a function of the amount, kind and fidelity of 
information available to decision-makers (all other 
things being equal). 

In designing and operating the criminal justice system 
as a communications system, there are various con
straints which affect the quality of the communication 
process. within these constraints, however, there is 
ample room for varying the design and operation of the 

55 As Selltiz, ~ ~ (1976) note, in formulative/exploratory 
~esearch such as the present study the "findings· are often 
1n the form of hypotheses to be tested more rigorously in 
subsequent research. 
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criminal justice communication process so as to achieve 
higher.leve;s of fidelity of communication. In this 
~ariat~on l1e some answers to the possibility of 
1mprov1ng the administration of criminal justice 
without requiring radical or costly changes and without 
compromisiz:tg consti~utional or political principles. 
Some of th1s variation can be seen in the field because 
~f ~e di~ferences that exist in the way in which 
Jur1sdict1ons administer justicea 

While it is possible to vary the d~sign and operation 
of the criminal justice communication process, each 
variation has its price. Something is gained and 
something lost. The trade-offs at stake can be --
highlighted by use of a "model· which combines the 
c:oI)'?traints on the criminal justice system and 
1nd1~ates h?w the core technology should be operated. 
T.hat model 16 as follows: the best information (the 
maximum feasible and necessary amoqnt and kind of 
trustworthy and legal information) . must be transmitted 
to the relevant decision-maker by the quickest, least 
expensive, lawful route .. mder conditions which allow 
for accountability and provide for continual, self
corrective learning experiences for bvth the 
information supplier and the information user. 

The primary goal in designing effective relationship 
between police and prosecutors is to try to achieve the 
"model R described above. That is, to arrange their 
working relationship so that the best information is 
supplied to the appropriate decision-maker within the 
constraints described. 

Some of the constraints on achieving the ideal 
communication system are not changeable. Others are 
subject to change but are not within the control of 
either the police or the prosecutor. Still others are 
within the power of either (or both) the po,lice or 
prosecutors to improve. 

Because of the phenomenon of fact negotiation as well 
as the interactive nature of information, prosecutors 
always need more information than the police can 
provide. 

Virtually all police and prosecutors have some 
understanding of themselves as information processors1 
but, few have an appreCiation of the extent to which 
this represents the core of their inter-linked 
responsibility. Also, few. appreciate the extent to 
which they are part of a communication system which 
bears directly on the quality of justice administered 
and which (to some extent) they are in a position to 
improve. 
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Organizing the criminal justice process to approximate 
the model communi.cation system described above would 
improve the quality of justice administered and would 
reduce some of the friction between police and 
prosecutors, but not all of that frictiono 

Part IV of L~is report will support and explain these 

propositions by examining the criminal justice process within the 

conceptual fra':llework of communications theory. The balance of 

Chapter 8 illustrates the administration of justice as'a 

communication process and analyzes the relationship between the 

quality of information and the quality of justice. It also 

identifies the information which prosecutors need, the impact of 

selected items of information on the prosecutors· decisions, and 

the significance of the adversary context for the interpretation 

of information. Chapter 9 examines the breakdowns in the 

communication process that occur in the transmission stage of 

that process. Chapter 10 examines breakdowns in the discovery 

and information gathering stage of the procesS. 

B. Communicati.QO's TheQr~l 

1. Criminal Justice as a Communication Process 

The process of detecting, apprehending, prosecuting and 

adjudicating criminals is a process of communication.56 It begins 

56 In conventional terms the job of obtaining and supplying 
prosecutora,judges, and jurors with information about a 
crime is referred to as the hinvestigative process. h 

HowevEU;, that process has ttadi tionally been conceived rather 
narrowly. Books on the subject generally are restricted to 
discussions of the tasks involved in discovering and 
analyzing physical evidence and in the interrogation of 

(Footnote continued) 
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with a suspicious and possibly criminal event and ends with a 

deci~ion regarding how a case shall be disposed. In 

communications terms the suspicious event is a signal emitter 

which represents a potential source of information. Before those 

Signals can become the basis for action, they must be 

communicated to criminal justice decision-makers. The process 

that links the event to the decision consists of three parts: 

encoding, transmission through channels, and decoding, as 

illustrated in Figure 8.1~ 

Criminal 
Eyent· 

d 
to 

Figure 8.1 

THE CRIMINAL JUSTICE PROCESS AS A 
COMMUNICATIONS PROCESS 

·Channe1s l1ines) 
Background noise (dots) 

'" 

Criminal Justice 
Decision Maker Outcome 

/f\ 
.. 

/ 1\ I / ~ 0 , 

-
\ 
II 

0 ~ , 
( . .. 

.;; 

" Signal 
0 -:?' 

Be~eiyez:: SS;U.U:Qe ~ '" " p " ""'-, -:7 Decoding/ -7 
Encoding 0 . • 

......... Interpretation ;,-
• .0 

rJ 
~ g 

'" ~ \ 
(/' 

I 
0 

\ V V- .w, CJ 

Communication is concehTed of as the overlap bet.ween the 

50 (continued) . 
suspects '(see, for example, Kirk, 1974 and O'Har:a, 1956) 0 

"Criminal investigati on II is usually thought of i~S synonymous 
(Footnote continued) 
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message sent and the message receivedo Discrepancies are 

regarded a,s "noise n. The efficiency of transm;.ssion is measured 

in terms of energy input and the amount of information actually 

received. Breakdowns in the communication process can occur in 

any of the component processes. The signal may not be strong 

enough to stand out against background noise. It may be 

improperly encoded. The channels may lack capacity. The 

receiver may mistake background noise for a true signal and 

incorrectly decode the message. Too much might be transmitted 

producing an information overload e Communication is conceived of 

as the overlap between the message sent and the message received. 

The information needed by the criminal justice decision'" 

maker is determined by law or policy and depends upon the 

particular decision being made. Those decisions occur 

56( continued} 
with work of detectives. More recently, however, criminal 
investigation has come to the be recognized as the broad 
process it is. The LEAA-sponsored Managing Criminal 
Investigations (MCI) Project correctly argued that the 
criminal investigation process should be thought of as 
including the work of the entire police department. nWhile 
skilled detectives are often essential, there are many things 
police managers--from first-line supervisors to the chief-
can do to improve investigative success" (Cawley, 1977:vi). 

When conceived of as a communications process, criminal 
investigation is even broader. It includes not only things 
done by the police department but all the information 
processing activities of other agencies of justice which have 
information needed to make timely, accurate, and fair 
decisions. Thus the guality of the criminal investigation 
process in a jurisdiction must be thought of in terms of how 
well the entire network of agencies who have relevant 
information bring it together to assist decision making in 
individual cases. Weak links in the overall network reduce 
the performance of the system • 

-. 
seqUentially beginning when signals from the event come to the 

attention of the criminal justice system. The first decision is 

whether to respond to the signal (e.g., dispatch a patrol car). 

Next is the decision as to whether the suspicious even'/: should be 

regarded as a crime. After that come the decisions relating to 

arrest, charging, prett'ial release, and ul tiwate adj udication 

either by dismissal, plea bargaining or at trial. Each decision 

point in, the sequence requires a complete cycle of the 

communication process. This is, information from the original 

event (plus information about the suspected criminal) must be put 

into a recognizable code, transmitted, and received intelligibly 

by the person(s) who must use it to make the decision. 

In this sequential process the police are not only 

information gathers and transmittors but interpretors and 

decision-makers as well. Ordinarily, they are in the ones who 

receive the initial signals usually via a citizen's complaint 

(Reiss, 1971). The decisions to respond, to regard the incident 

am a crime, and to arrest are usually theirs. . But, most of the 

charging decisions and the adjudication decisions are made by 

prosecutors, jurors or judges. In connection with these later 

decisions points the police serve as information gathers and 

,transmittors. Prosecutors serve either as interpretors and 

decision-makers in the charging, plea bargaining or dismissal 

decisions1 or as transmittors and interpretors in cases they 

present to the grand jury or at Frial. 

2. Constraints on Organizing the Process 

; !.;.. 

r 
1 
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While the criminal justic~~ process clan be reorganized to 

increase the quality of the communication link between the 

criminal event and the criminal justice decision makers, there 

are limits on what can be done. Achieving a high quality of 

communication is not the sole consideration in designing the 

justice processo Any reorganization must also recognize certain 

legal, constitutional, philosophical and practical contraints. 

Because of the democratic principles of government the 

justice process must be accountable. Because of concerns about 

fairness and individual liberty there are legal and 

constitutional constraints on several aspects of the information 

processing activities of the justice system. There are limits on 

how information can be obtained (laws relating to searches, 

seizures, confessions, and the prohibition against self

incrimination) 1 whose job it is to obtain the information (judges 

and j urc,r are not to play the role of police investigator and 

interrogator)~ how long a time-frame is available for getting the 

information (laws relating to the time from arrest to first 

presentation in court, to speedy trial and to the statute of 

limitation); the degree of fidelity of information (rules 

relating to hearsay testimony, credibility of witnesses; 

requirements for certified/verified documents and for the chain 

of custody) 1 access to the information (discovery rules and the 

secrecy of gra~d jury proceedings) 1 what the ultimate standards 

for the decisions are (the standards of probable cause, a prima 

facie case and beyond a reasonable doubt) J and the rules l:elating 

to relevance of information (exclusion of prior record at tri~l 
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as evidence on the probability of guilt). 

The :t?ighest fidelity of communication occurs where there is 

the least interference between the original signal source and the 

ultimate receiver and interpretor of the informationG Thus to 

achieve maximum communication in the justice pro~ess one might 

have the ju~or do the criminal investigation himself (i.e., go to 

the original sources of information and learn about the case 

first hand). This would eliminate., the juror I s reliance on all 

the int~rvening police officers, prosecutors, typists, lab 

technicians and othel:s on whom juries presently depend for 

information about a case. But, obviously ,this would not only be 

contrary to law but highly impractical. There must be some 

division of labor but inevitably this results in some loss in the 

fidelity of communication. The more people and agencies involved 

in a case as sources, gatherers, respositories, transmitters and 

interpretors of information in a case the greater the chance of 

error. To the extent that information is omitted or distorted 

the quali~y of justice administered is diminished. 

3. ,!.n Economic Model of the Communication Proc~ss 

The communication process linking information about a 

criminal event as well as a criminal to a decision maker such as 

a prosecutor, judge or juror consists of a series of interlinked 

production activities in which the output of one becomes the 
'> 

input to the next. Typically, the sequence is as follows: a 

criminal event is reported to the police dispatcher; who reports 

it to a police patrol~ who may either dispose of the matter 
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as evidence on the.probability of guilt) 0 

The highest fidelity of communication occurs where there is 

the least interference between the original signal source and the 

ultimate receiver and interpretor of the information. Thus to 

achieve maximum communication in the justice process one might 

have the juror do the criminal investigation himself (ioe., go to 

the original sources of information and learn about the case 

first hand). This would eliminate the juror's reliance on all 

the intervening police officers, prosecutors, typists, lab 

technicians and, others on whom juries presently depend for 

information about a caseo But, obviously this would not only be 

contrary to law but highly impracticalo There must be some 

division of labor but inevitably this results in some loss in the 

fidelity of communication. The more people and agencies involved 

in a case as sources, gatherers, respositories, transmitters and 

interpretors Of information in a case the greater the chance of 

error. To the extent that information is omitted or distorted 

the quality of justice administered ib diminished. 

30 An Economic Model of the Communication l~rocess 

The communication process linking information about a 

criminal event as well as a cr.iminal to a decision maker such as 

a prosecutor, judge or juror consists of a series of interlinked 

production activities in which the output of one ,becomes the 

input to the next. Typically, the sequence is as follows: a 

criminal event is reported to the police dispatcher1 who reports 

it to a police patrol; who may either dispose of the matter 
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entirely by themselves or may work cojointly with investigators; 

who in turn write reports and also verbally present theill:' 

findings to prosecut;ors at intake and may have to repeat their 

verbal presentations to different prosecutors as well as to 

judges and juries at subsequent stages in the criminal justice 

process. 

Each of thesle production activities can be examined for the 

costs involved us:ing the general economic model of a producing 

activity present in Figure 2 below. 

'Figure, 8.2 

General Economic Model of a Producing Activity 

L K 

M Producing Activity 

In this model RM- is the cost of material entering the activity; 

"LR is the cost of the labor used in the producing activity to 

process the material into something of higher value; wK- is cost 

of capital ne~,de.d to process the material into something of 

higher value; and ·X· is the selling price of the final product. 

The cost of producing ·X· then is determined by the equation: 

x = M + L + K. 

In other words, each unit in the process can be examined in 

terms of the Avalue added" to the original value of tba raw 

input. When one has a series of interlinked producing activities 

the value added to the final product is equal to the sum of the 
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values added by each of the component units. 

Given that the producing activity that police and 

prosecutors are involved in is information processing, this 

general economic model needs to be slightly modified as shown in 

Figure 30 

Figure 8 .. 3 

An Economic Model of Information processing 

L 

Information 

Processing 

Activity 

K 

lout 

In this model RLR plus wK R equals the cost of information 

processing activity and the difference of RloutR minus "lin" 

represents the change in the quality of the information as the 

result of passing through this information processing unit. If 

there is no change in the quality of information then the process 

involved is merely a communication system (a channel) and not an 

information system (a procedure for changing the quality of 

information) then the output ("lout R
) becomes more expensive but 

cf no greater value than it was before. On the other hand, if 

the information is enhanced in some way, then RLR plus' RKR is the 

cost of the enhancement. It is also possible that the' quality of 

the original information can be degraded as it passed through a 
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production unit. Thus, the o~tput becomes-not only more 

expensive but of even less value than it was at the start. 

c. Information and Justice 

The quality of justice is related to the quality of the 

information available to the decision-maker. This proposition 

cannot be easily quantified and measured. However, orIe attempt 

to do so has been made. Rand (Greenwood, ~ ~v 1973) counted 

the number of items of in£ormationin police invest,1gative 

reports and examined the relationship between the ,amount of 

information (in this numerical sense) and the pattern of case 

attri tion in two jurisdictions. Rand found thclt in the 

jurisdiction with greater average amounts of information per case 

were available there was less case attrition (few cases rejected, 

dismissed and plea bargained). 

At first glance this finding may appear to prove the point 

that information affects the quality of justice. But, a closer 

look indicates that the study is best regarded as suggestive 

rather than definitive. First, Rand's methodology is 

problematic. Their conclusion is· ba,.sed on a sample Qf only two 

jurisdictions. There is no assurance that the difference in 

attrition rates is not due to any ~pe of a number of plausible 

alternative explanations. Furthermore, their research could not 

be replicated using the published instruments and procedures. 

More importantly, the conclusion that increases in the quality of 

information will improve the quality of justice does not 

neci"ssarilY mean (as they imply) that attrition rates will 
j . 

de6rease. They may decrease, increase or remain the same1 and 
(/ 
!' 
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yet, the quality of justice could have changed dramatically. The 

relationship b~tween the amount of information and case strength 

can go either way depending upon the inherent strength of the 

case. If a case is irredeemably weak not because of the absence 

of information but because of the inherent nature of the event 

(for example, there is only one witness who is half blind or the 

police made an unlawful search), then increases in the amount of 

information will show the inherent weakness in the case and 

increase its probability of being rejected, dismissed, plea 

bargained or lost at trial. On the other hand, if a case is 

strong (and potentially stronger), then greater amounts of 

information will tend to reduce the likelihood that it will be 

rejected, dismissed, plea bargained or lost at trial unless other 

conditions apply. If the case is one of the many involving 

defendants and victims who know each other, there is a good 

chance that greater information will reveal mitigating 

circumstances such as victim provocatio:n. This in turn will 

increase the likelihood of a -lenient- disposition (Williams, 

1976; and Vera Institute of Justice, 1977). 

The basic point is that more information will sometimes help 

the prosecutor and other times help the defense but will always 

be a potential service to justice. Furthermore, justice is a 

quality of the decision made not of the information on which it 

is based. No amount of information will guarantee a just 

decision. But assuming the decision-maker is disposed to doing 

justice, then the amount of information will influence the kind 

of justice that call be done. In general, procedural justice ca:n 
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be achieveq on limited information but sUbstantive justice 

requires greater amounts of information, especially fine detail 

and nuance. 

In jurisdiction 7, for example, the police brought in a case 

which they intended to charge .~S robbery. As far as they were 

concerned it was a robbery. The defendant forcibly took property 

worth about $10 from the victim. If the police had submitted 

their .traditional police report describing just this much about 

the case and if the defendant had receiv'sd all .her procedural 

rights and had been convicted at trial, she would have received 

procedural justice. But, she would not have recieved substantive 

justice. As it happened,. this case was submitted to an 

experimental program of ·case enhancement- as the result of an 

project in that police precinct. It was learned that the actual 

circumstances of this crime were as follows: the defendant and 

the victim play on the same basketball team in. high school. 

During a practice session the victim accidentally knocked the 

eyeglasses off the defendant while shooting for a basket. The 

next day the defendant and her girlfriends met the victim in the 

schoolyard and stood in front of her when she tried to leave. 

The defendant threatened to beat up the other girl for breaking 

her glasses. The victim put her school bag down and began the 

fight which was a brief scuffle with no injurieso Afterwards the 

victim found that her bus tickets and sma.ll change were ID.issing 

from her school bag. She called the police because she thought 

the defen~ant probably took them but she was not sure E ' 

On the basis of this additional information a decision was 
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-. 
made by the· project staff to not treat this robbery as if it were 

a true ·stranger-to-stranger" robbery with a "real" threat of 

harm. To equate the two might have been procedurally fair 

because they both qualified under the law as robberY,but would 

have constituted a sUbstantive injustice. However, but for the 

presence of· this case enhancement project, the police report 

would not have had the additional detail1 the prosecutor would 

have had no alternative but to treat the case as a robberY1 and 

the defendant would have gotten nothing more than procedural 

justice at best .. 

In addition to influencing the kind of justice which can be 

done, the quality of information affects the speed and related 

efficienci'es of case processing. Where more information is 

available (especially earlier in the process) weak cases can be 

more easily recognized and screened out. On the other hand, 
,t 

strong Ci3.SeS can be recognized and used to convince the defense 

ei ther t;o plead (where he might not have otherwise) or to plead 

earlier than he might have done. In fact, one of the best 

arguments for liberalizing discovery rules is that it could help 

speed up the guilty plea process and would reduce trials in cases 

of questionable strengtho 

ILLUSl~TION 18.1 

In our previous study of plea bargaining, defense 
counsel frequently pointed out that they often have 
difficulty convincing their clients that the state's 
case against them is too strong to fight at trial or to 
bargain for a deal better than the one being offered. 
Counsel say they are frequently not trusted by their 
clients and therefore it is hard to get them to do what 
is in their best interest. But, if counsel knows the 
state's case and if that case is a well-documented one, 
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then counsel can realistically and in detail explain 
why the defendant "doesn't have a chance." 

But, of course, if the case is weak, then counsel might 
advise his client to hold out and go to trail. 

Some police officers as well as some prosecutors recognize 

that full and open discovery does not have to mean the state will 

lose more Cal3es. Only in jursidictions were law enforcement and 

prosecutorial efforts are shoddy or minimal and the system is 

currently relying on bluffing about case strength which is 

possible in plea bargaining (see, MCDonald, n.al...a.., 1980) does 

full discovery pose this threat. Where police make good cases 

and have nothing to hide, discovery is not a threat and can be ~~ 

asset to successful, timely and efficient prosecutiono 

ILLUSTRATION 18.2 

Altho~ght the police reported in several jurisdictions 
that they deliberately withhold information in order to 
prevent the defense from getting it, some police 
officers took the opposite view. A detective in 
jurisdiction 5 reported that he always used to show 
defense counsel his cases because he made strong cases 
and counsel realized their clients did not have a 
chance. (The prosecutor ordered him to stop because, 
the detective thinks, defense counsel would get to know 
their cases better than the prosecutors did.) 

In order to understand the impact of differences in the 

quality of information on the quality of justice in a 

jurisdiction, it is useful to perform an experiment in the mind. 

If nothing else changed in a jurisdiction except that the amount 

of information in a case went from minimal, conclusory, and 

unsupplemented police reports to detailed, well-documented 

reports enhanced by an in-person meeting between the police, the 

prosecutor and witness, what would happen? The pattern of case 
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-. 
attrition might change in either direction (greater or lesser 

case drop-out or greater amounts of drop-ollt at d;.fferent . 

points); or, the local pattern of attrition might remain the same 

but the kinds of cases dropping out at the disposition points 

would be different o That ie, in this latter possibility the 

increased information might not increase the number of defendants 

going free or going to prison but it probably would ch~~ge which 

defendants got those dispositionso All other things being equal 

this change would be in the direction of a fairer, more accurate 

system of justice. 

Pro~ecutor's Information Needs 

1. Introduction 

~Facts are guesses. n 

--Jerome Frank 

~he communication process operated by police and prosecutors 

and the problems" in i,t are best understood by examining the 

process in reverse. This chapter begins that analysis by 

reviewing the legal criteria applicable to the arrest, charging, 

plea bargaining and 'trial decisions and the extent to \,lhich 

police and prosecutots agree on the amount and kind of 

information needed to make those decisions. It is noted that 

while police and prosecutors agree on the general categories of 

information rele~Tant to these deCisions, th~y disagree on the 

amount of detail and the value of specific kinds of information 

necessary to make them. Moreover, it is ~rgued that because of 

the contextua,l nature of information, the amount of information 
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the prosecutor needs is always greater than even a highly 

efficient communication system could supply. Finally, it is 

sh()wn that the police affect the prosecutor' s (amd juries') 

,deciSion-making not only by the information they supply (or omit) 

but also by the way they influence the context in which it is 

interpreted. 

2 •. Legal Criteria and Related InformatiQn 

The nature, amount and quality of information needed by 

prosecutors varies by (a) the legal decision being made;. (b) the, 

goals of the prosecutor's pOli~y; and (c) the nature of the crime 

and the criminal. The four legal decisions of most Significance 

to the police-prosecutor relationship are: arrest, charging, 

plea bargailling and trial. The information relevant to each of 

these decisions is discussed belOW. 

For arrest, the legal criterion is probable cause e The 

information needed to make this decision solely from a legal 
, 

point of view is information suffi(;ient to persuade a reasonable 

person that a crime has been committed and that the person to be 

arrested committed it (karroll ~~, 275 O.So 132 [1925]). 

What this information consists of varies according to the legal 

definition of the particular crime and also by the specific 

factual circumstances surrounding the individual criminal event. 

Studies indicate that numerous discreet and composite factors 

affect the arrest decision including: the strength of the case; 

the seriousness of the offense;,the seriousness of the offender; 

the potential for further harm if an arrest is not made; the age, 
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race, sex, poverty, demeanor and character of the suspect1 the 

age, race, sex, demeanor, and desires of the victim/complainant; 

the relationship of the victim and the offender; and still other 

factors (Bittner, 1967; LaFave, 19657 Sullivan and Siegel, 1972; 

Siegel, gt~, 1974; Reiss, 1967)0 For certain kinds of crime 

there is considerable agreement among police about selected 

categories of (and even specific items of) information that are 

regarded as important in determining the arrest decision. For 

example, Battelle (1977a:27) found that 77% of police surveyed 

agreed that the extent of suspect identification was an important 

factor in the decision whether to arrest; 72% cited proof of 

penetration and 54% cited use of physical force. 

The amount and type of information needed by the prosecutor 

at charging depend upon two things: (1) the prosecutor's policy, 

and (2) the type and location of the prosecutor's charging 

d~cision in the criminal justice process for a particular 

jurisdiction. As with arrest the legal criterion for the 

charging decision is probable causeo Hence~ the same information 

relevant to the arrest decision is relevant to the charging 

decisiono However, prosecutors must also have information 

relating to various other legal considEarations as well (such as 

whether the prosecutor has substan~ive and geographic 

jurisdiction over the case; and whether the statute of 

limitations has expired) 0 In addition, the prosecutor may choose 

to not prosecute valid cases for various reasons including but 

not limited to (a) equity considerations such as the defendant 

being very old or sick; (b) the probability that the victim/ 
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complainant will not prOSeC1Jte; (c) concern for not giving first 

offenders criminal records but rather trying to rehabilitate 

them; and (d) concern that the victim or the defendant might 

suffer too greatly because of the prosecution (see, generally, 

American Bar Association" 1979; Kaplan, 1965). Finally, the 

prosecutor may also decide to incre~se the charging standard from 

the legally required minimum of probable cause to some higher 

standard. That is, he may accept only ·strong· cases. 

Prosecutors' offices differ in what they try to accomplish 

at the charging decision. Graham and Letwin (1971) have 

suggested that tbere are as many as'S different goalg which 

prosecutors might want to achieve at charging. Jacoby (1979) has 

found four ~,~ffeI:ent prosecution policies in operation. 57 The 

legal sufficiency policy means accepting virtually all cases 

where the minimum legal standard of pr'obable cause hi;ls been met. 

The system efficiency policy means disposing of as many cases as 

quickly and early as possible. The defendant rehabilitation 

policy means diverting and referring the majority of defendants 

to rehabilitative programs. The trial sufficiency means 

accepting only cases with a high probability of conviction. 

The information needed to achieve these alternative poliCies 

varies. The least information is needed in jurisdictions with 

the legal sufficiency policy. The type and amount of information 

required for jurisdictions with the system efficiency policy 

depends upon whether t}ie prosecu~or there wants to dispose of 

57 For a fuller description, see Chapter 3. 
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cases on solid information or just on information sufficient to 

justify his decisions if he is ever called to account. ~he 

defendant rehabilitation policy calls for a different emphasis in 

the kind of information needed. Information relating to the 

convictability of the case is less important and reliable, up-to

date information bout the defendantis prior re~ord and current 

involvement in criminal or disruptive behavior is essential~ The 

trial sufficiency policy places a heavy premium on obtaining 

information about tha strength of the case and the probability of 

successful prosecution as well as the defendant I s prior rf!cord 

and current criminal involvement. 58 

In preparing for both plea negotiations and trials, 

prosecutors need information about the strength of the case 

including what the available evidence is, what the witnesses will 

testify to, how convincing they are and whether they are 

committed to going through with the prosecution. They also need 

to know about the defendant's prior record. This and additional 

information about the defendant's dangerous and other indications 

of his moral turpitude are more important for the prosecutor when 

plea bargaining. At trial the prosecutor only needs to know 

about the defendant's prior record in order to impeach his 

testimony if he should take the stand. But in plea negotiations, 

the prosecutor is acting in a quasi-sentencing capacity. The 

58 Information about the defendant is needed because (in our 
experience) prosecutors' offices with high acceptance 
standards are usually willing to lower the standard if the 
defendant has a serious pattern of prior criminal conduct. 
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terms of the plea he seeks usually are ones which he believes 

reflect the seriousness of the criminal, his dangerousness to the 

community and the punishment he deserves (McDonald, ~ ~, 

1979). 

3. ~greements Oyer Information Needs 

A recent study of the information needs of prosecutors aptly 

noted the disagreement that exists about what those needs are. 

within the criminal justice system substantial lack of 
agreement about the types of information and relative 
values of the different types of information which. 
should be collected during criminal investigations 
exists. Although statutes define the particular 
situations and circumstances for each crime type, 
implying what type of information is required, there is 
not complete agreement even within the context of a 
single statute as to the type of information which 
should be collected for each type of case (Socio
Environmental Research Center, 1980a:l). 

to Understanding the nature of this disagreement is ess~ntial 

understanding the communication problems police and prosecutors 

face. The disagreements arise for three rea.sons: the ambiguity 

of legal definitions and standards; the situated character of 

information; ar1d differences in the perceived value of c~rtain 

types of information. 

a. The Ambiguity of Legal Terminology 

Legal definitions and criteria must be wlcitten in specific 

terms or be declared constitutionally void for vagueness. But, 

consti tutionally requ:tred specificity is a matter of degree and 

convention. Many legal criteria are cast in flexible language 

with a certain amount of vagueness built into them by design. 

Their phraseology attempts to balance the contradictory need of a 
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legal system for simultaneously providing certainty, 

predictability and consistency, on the one hand1 and flexibility, 

and universality, on the other.59 This ambiguity in the criteria 

themselves leads to disagreements as to when the criteria have 

been met. Felt' example, even the united states Supreme Court 

justices themselves come to different conclusions as to whether a 

certain set of facts establish probable cause.60 These --' 
disagreements appear to be but are not really over information 

needs. They are over policy issues. The disagreement is not 

over which items of j.nf.ormation or how much is needed but where 

the line set by the legal standard is drawn o The inherent 

ambiguity of language as well as the deliberate drafting of legal 

standards in flexible language prevents one from knowing 

precisely where those lines are drawn and requires that judgments 

be made as to when the lines have been crossed. This feature of 

law is depicted in Justice Stewart's famous comment that he could 

not define pornography but he knew it when he saw it. 

The fact that legal criteria are indefinite and that 

judgments must be made as to whether a particular act (about 

which one has as much information as one needs) faJ.ls on one or 

the other side of that line means that disagreements are 

inevitable. People will want that line drawn lower or higher 

depending upon differences in their values, beliefs and 

59 See, Schur, 1968; and also, 9oo1idgg ~ ~ Bampshir~, 403 
443 (1971). 

60 Peters L. .lielt ,York, 392 U.S. 41 (1968). 
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charging standards be interpreted as minimal. standards.. This. 

maximizes their 'authority to legally intervene in situations and 

to have their cases accepted for prosecution. This preference 

often leads to disagreements with prosecutors. 

b. The "Situated" Chara.r,ter of Information 

A second type of disagreement also arises out of the 

necessarily indefinite nature of legal terminology, b~~_~t is 

truly an information problem not a policy problem in disguise. 

The crux of the problem is that information cannot be treated as 

factual in the sense of existing independent of some interpreta

tive framework. Rather, inf9rmation is always dependent upon 

specific situations or occasions. If any specific act is con

sidered in isolation from its context, it "may be affected 

radically and by such deep-reaching modifications as to destroy 

its phenomenal or experiential identity" (Gurwitsch, 1964:114) 0 

According to this phenomenological view, events do not speak 

for themselves. 61 Whether an event constituted a ·crime" or "just 

horsing around," whether a person is a "crook" or "just a nice 

kid gone wrong" and whether the law should be applied and in what 

way, all depend upon the interpretive work done by the decision 

maker. Moreover, the specific meaning that is given to each 

situation is always context-bound, not context-free or objective 

(Wilson, 1970)0 ,Even the most ca~efully drafted criminal statute 

61 For additional applications of this view to the criminal 
justice process, see Sanders, 1977; Daudistel, 197,6; and 
Daudistel, ~~, 1979. 
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(Wilson, 1970). Even the most carefully drafted criminal statute 

does not and cannot provide definitive specificity as to when the 

elements of a crime are present ,in particular, concrete 

instances. Legal definitions do not have sharp edges to their 

meaningso Rather, as Bart (Chambliss and Seidman, 1971) 

suggests, they contain irreducible residues of ambiguity. The 

meaning of the eleu'lents of crime must be determined in _~.very case 

in the context of the particular details of each event. Thus 

changes in the information about the circumstances surrounding 

acts may lead to alternative interpretations of the acts, 

themselves. For instance, the business man who misses the last 

train home and falls asleep waiting for the early morning tzain 

appears to be doing nothing different than the unemployed drifter 

sleeping in the same ,train station. Both could be considered to 

be violating tbe law against hanging around the station without a 

legitimate propose, i.e., lOitering. But describing the full 

context of the event can make a major difference in what is 

perceived. The businessman is in his suit and sitting propped up 

in a chair trying to sleep in a respectable manner. In contrast 

the drifter in street clothes is stretched out comfortably on the 

bench. This increase in detail does not change what the two 

people are doing but knowing it might lead one to infer that the 

businessman had a legitimate purpose (such as waiting for the 

next train) while the drifter did not (although he might have). 

The implications of this p~~rwI!lenological perspective for 

the communications process between police and prosecutors are 

substantial. The prosecutor needs as much detail as posslbJ~ 
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about the context of events as well as the specific events· 

themselves in order to interpret what happened. Moreover., every 

interpretation is subject to reinterpretation with the addition 

of more information. This places an enormous demand on the 

communication system between police and prosecutors for detailed 

information beyond simply establishing the elements of the crime. 

Even the most efficient communication system would be unable to 

convey all the details of individual events. The police convey 

much less. Their reports typically omit contextual material and 

the minimum facts necessary to establish the care. 

The prosecutor's need for fine detail, nuance and contextual 

material is especially evident in plea bargaining. Prosecutors 

assess the moral turpitude and potential dangerousness of a 

defendant (and, hence, the severity of sentence to be sought in 

negotiations) by relying on subtle differences in the factual 

pattern of the criminal incident. This become particularly clear 

during the pretest of our plea bargaining decision simUlation. 

As we have reporced elsewhe~e the (McDonald, ~ Al., 1979), 

prosecutors presented with the hypothetical robbery-with-a-knife 

case asked numel:OUS questions about the precise details of the 

incident. 

[They] wanted to know such things as: Was the slashing 
completely unprovoked by the victim? Bad the victim 
said anything at all or resisted in any way? Was the 
slashing necessary to accomplish the crime? Was it 
done out of nervousness or panic or out of simple 
meanness? When the robber presented the knife, how did 
hepresient it? Was there actual contact of the knife 
with the victim? • 0 0 prosecutors wanted to know not 
just whether there had been a slashing but how deep it 
was, whether there would be permanent injury or ugly 
scars in visj.ble places such as on the face. This 
information was llsed by prosecutox: s to assess not only 
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robbery with a slashing was a serious matter and had to 
be punished, but there was a question about the precise 
degree of punishment that this particular robber 
deserved. While the layman may think that it is enough 
to know that a person is a "robber who slashes· in 
order to decide what sentence should be imposed, the 
experienced prosecutor has learned to make much finer 
distinctionso Some robbers who slash display a much 
greater disregard for the wellbeing of their victims 
than others; and since the~e is not unlimited capacity 
in the correctional system distinctions must be made, 
these differences are used as the basis for making 
them. (McDonald, et. alo, 1979:157) 

The prosecutor needs as much fine detail as possible not 

only to evaluate the case but to negotiate from a position of 

strength. A major part of plea negotiations is "fact 

negotiation," that is, negotiations over the facts of what 

actually occurred. Defense counsel and prosecutors argue their 

versions of what happened or what a jury believe happened. 

c. 

lLLUSTRATION i8.1 

In jurisdiction 13 we observed a negotiation of an 
armed robbery case with one co-defendant. The defense 
counsel argued to the prosecutor: nYou've got the 
wrong man. Murphy (the co-defendant) says hels a 
passenger in his own car! Your witnesses canlt even 
identify him. The first witness couldnlt give 
anything--weight, height, or anything because be (the 
defendant) was sitting in the car. Your second witn~ss 
took 15 minutes to pick him out at the line-up • • • 
and she says they (the two defendants) were driving 
around for minutes at the gas station. And, the victim ' 
can't even identify either defendant." 

The prosecutor counter argued that one witness was 
standing closer to the car than defense counsel claimed 
and had gotten a better look at the defendant than 
counsel was admitting. 

Negotiations broke because of this impasse over the 
facts; and, the case was set for trial. 

,The Value of Information: . The Confessions Controversy 

i. A Reyiew of the Issue 
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The third kind of disagreement over information needs 

involves disputes over the value of certain types of information. 

The most controversial disagreement of this kind is over the 

value of confessions. On the one hand are the claims that 

confessions are essential to successful prosecutiono A sample of 

such opinions are present below. 62 

••• [M]ore than 80% of all criminal cases are solved 
by confession. A defendant is seldom acquitted once 
his confession is admitted as evidence during his 
trial. Thus, for a majority of defendants, trial is a 
mere formality (~imbardo, 1967:17). 

Today the importance of confessions • 0 • cannot be 
overemphasized. • •• In many cases there would not be 
trial w~tll,out them, for many times the state has no 
othe(t evidence implicating the defendant (Schafer, 
1968nrii) • 

How el~e can [crimes] be solved, if at all, except by 
means 6f the interrogation of suspects or others who 
may possess information? Absent a confession, ~he 
guilt of the offenders in most of these cases could not 
be established (Inbau, 1968:274). 

[A] confession is usually regarded as the clearest 
evidence of guilt, it alleviates doubt in the minds of 
judges and jurors more than any other evidence and by 
itself largely ensures conviction (Driver, 1967:42). 

In addition one finds literature suggesting that cases without 

confessions are often dismissed (National District Attorneys 

Association, 1966; Kuh, ~966); confessions are critical and often 

determinative factors at trial (Aubry and Caputo, 1972); that 

confessions are especially convincing compared to other types of 

evidence (Cray, 1972); and that juries are reluctant to convict 

---------
62 The first four of these opinions were assemblE~d by' Baldwin 

and McConville (1980). 
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defendants "Tho have not admitted their guilt (National District 

Attorneys Association, 1966). On the other hand, there is 

literature which questions the value of confessions in solving 

violent crimes (Harvard Law Review, 1966); and in their necessity 

for prosecution (O'Hara, 1956); and whether or not they have any 

significant effect on the ability of prosecutors to obtain 

convictions (Pye, 1966). 

While much of the literature on the value of confession 

involves the swaping of opinions among knowledgeable people, some 

of it has been based on empirical research. The most rigorous 

study of this kind has recently been completed by Baldwin and 

McConville (1980) in England. They found that 20% of a thousand 

cases would not have resulted in conviction but for the presence 

of confessions. American studies vary in the proportion of cases 

in which ~onfessions are believed to be crucial to conviction 

from below 6% to as high as 26%. But, the methodologies and 

sampling designs of these studies have been more problematic. 

Sobel (1966) found that of 1000 consecutive indictments in 

Brooklyn, New York between February and April, 1965, fewer than 

10% involved official confessions made to the police. Blumberg's 

(1970) study of 724 male defendants who pled guilty to felony 

charges found that fewer than 6% had made confessions to the 

police. The Yale Law Review study of interrogations in New Haven 

(1967) estimated that interrogations are ·impo~tant· or 

ftessential W in only 13% (12 out of 90) of the cases studied. 

Witt (1973), replicating the Yale study in a California 

jurisdiction, concluded that confessions were essential or 
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important to conviction in 24% of the cases in his sample. An 

~ 

in-house study by the Detroit Police Department for the year 1961 

found 60% of all felony cases confessions were obtained but were 

deemed essential in only 13% of them. Furthermore b'1e study 

found that in 1965 confessions were obtained in 58% of felonies 

but deemed essential in only 11.3%. Younger (1966) found that 

confessions were deemed essential to conviction in 26% of his 

sample (but another part of his study reports that only 10% of 

the cases that were decided by plea or trial were ones in which 

confessions were necessary). 

ii~ ~me Empirical Findinga 

Given the controversy over the value of confessions, we 

explored this issue in-depth in three ways: field interviewsi a 

secondary analYBis of approximately 3,000 robbery and burglary 

cases from six jurisdictions: and interviews with a 

non-probability sample of 15 defendants in one jurisdiction. 

Each of these lines of inquiry led to the same conclusion. The 

value of confessions to the successful prosecution of cases has 

been overated. Confessions do not guarantee that defendants will 

plead guilty: and confessions usually do not significantly 

increase the probability that defendants will be found guilty if 

they go to trial. Moreover, prosecutors believe that the 

presence of a confessit::>n means the case will 'probably be weaker 

than it l'dght have been. This is because when police obtain 

confessions they tend to ignore ~etting additional evidence to 

fortify the case. 

The secondary analysis of the 3,000 cases indicates that 
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_ p1e,rsons convicted of burglary are more likely to have ttonfessed 

than those convicted of robbery (48% compared to 39%), see Table 

8.1. For both crimes combined confessions occurred in about 45% 

of the cases.63 

Norfolk, VA 

New Orleans, 

El Paso, TX 

Delaware ~-'"""''''.:7 

Seattle, WA 

Pima Co., AZ 

Total** 

Table 801 

PERCENT OF CONFESSIONS IN ROBBERY AND 
BURGLARY CASES WHOSE FINAL DISPOSITIONS 

WERE EITHER A GUILTY PLEA OR A. TRIAL* 

Cases With Confessions 

Robbery Burglary 
% N % 

47% 220 63% 

LA 22% 146 24% 

27% 55 34% 

.... 1\ .rr.. 14% 18S 15% 

56% 217 69% 

~6% 85 62% 

39% 909 48% 

* Sourc;e: Georgetowll Plea Bargaining Study data. 

N 

337 

309 

164 

331 

507 

324 

1972 

** Tbe rate of confession for burglary and robbery combined is 
4:;% 

The belilef that the presence of a confession increases the 

likelihood the def.·endant will plead guilty rather than go to 

63 'i3ecause of the way the sample was chosen, however, this is 
not an indication of the extent to which confessic':ns occur in 
~ BrKeStR for these crimes. The ~ample excluded all cases 
that were eithe~ released by police after arrest, or dropped 
or ~educed t;O l'Ill.sdemeanors before indictmento 
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trial is partially supported. The dat,a suggest that this is true 

but only in certain-j urisdictio,ns. In half of the six 
. . "( 

jurisdictions defendants\:iwho confei;{sed were significantly more 
, 

likely to plead guilty rather than to go to trial, see Ta9le 8.2. 

This was true regardless of whether the crime was robbery or 

burglary .. But, in't.he other three jurisdictions the opposite was 

true. There was no significant relationship between conf'ession 

and choice 9f disposition for either crime. Thus it appears that 

the relationship between the presence of a confession and the 

. choice of disposition depends upon some characteristic of the 

jurisdictie;p. However, .we are not able to say with any certainty 

what that characte1;-istic is. ()~ The three jurisdictions where a 

relationship ex,ists (Norfolk, Va.;· El Paso, Tx., and Seattle, 

Wa.) do not h~ye any characteristics in common that we can 

identify and logically relate to this finding. 

64 One important factor affecting the valUe of ~onfessions is 
the putilic cr~dip~lity of the police (see discussion below). 
It would make senSe that such a factor would rang by 
jurisdiction but not by type of crime. However, we can not 
say that that is what a9counts for the findings in Table 9 .. 2 .. 
We have no informationcon whether public confidence in the 
credibility· of the police in the six jurisdictions varies in 
a ,-~ay tll.at would sUPP9rt this interpretation .. 
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Jurisdiction 

Norfolk. VA.-
. 

[N -220] [N -337] 
R B 

NEM Orleans. LA. 

[N =146] [N~3091· 
R B 

El Paso D TX. 

[N -55] [N "'164] 
R .. B 

Delaware Co. DPA: 

[N =185] [N ... 33] . 
R B 

Seattle. WA. 

[N -217] [N -507] . 
R B 

P.lITla. Co. , AZ. . 

[N c8S] 
R 

[N 112324) 
B 

.. 

~ 
~I 
1 , lic 
",I 

Table B.2' 
, , 

RELATIONSHIP BETWEEN WHETHER DEFENDANT CONFESSED ANDWHETKER HE 
CHOS~ TO PL£AD GUILTY OR GO TO TRIALe BY JURISDICTION FOR ROBBERY 

AND BURGLARY CASES 

Fobbery cases .' B~la:ty Cases 

Confession No con£essicm Confession No Confession 

Pled Guilty ~ent to Trial Pled ~ent to • L 
Guiitv Trial 

90% 10% 52% 48% .. 
~ C! .. 80 
~ .01 84% 16% 75% I 25% 

. . 
:~?S. G = 

93% 1% I 55% 1 45% 

... 
G . :; ~~t . :e 

. 92% . B% I 77% 23% 

. 
G A .56 

NoS. 
84% 6% II 65% 35% 

. .. 
G < ·~7 p 

86%-' I 14% I 69% 31% 

. 
G = .46 . 

N.S. 

. Source: Plea Bal:gaining Study data. . 

• ~ = N fOf Robbery; NB == N for BUrglary 

-293-

' .. 

o 

" (' 
:;1 

. 
Pled Went to Pled ~ent to 
Guilty Trial Guilty ~rial 

95% . 5' 73% 27% 
... I. • • 1. 

~ < ~ ".1,,\ 
. 82% 18% II 88% 12% 

. ~ . .. G Q "'';..,2~ I 

96% 4% I! 75% 25% 

. .. 
G s:I .29 
p < .01 

96% 4% II 87% 13% 

~ 

G ~~7c: a: 

97% 3\ 11· 76% 24% 

-
~ := oBn~ , < 

92% \ 8% 86% 14$ 

.. • 
G .. 29 • = 
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The question of whether the presence of a confession 

increases the probability that a defendant will plead guilty was 

also examined based on data from interviews with 15 convicted 

defendants in the Baltimore County (Maryland) House of 

Correction. Although the sample is small and not representative 

of any known population of cases it indicates that confession 

apparently was not a major factor leading defendants to plead 

guilty. Only 6 of 15 defendants said they had confessed; and 

only 2 of them felt the confession was a major factor in their 

decision to plead guilty. 

The belief that the presence of a confession in a case 

strengthens it and, hence, increases the likelihood that if it 

goes to trial it will result in a finding of guilt, is not 

supported by the case file data on robbery and burglary cases in 

the six jurisdictions. In only two of the 12 analyses performed 

did the presence of a confession significantly increase the 

probability of being found guilty at trial, see Table 8.3. 

4. The Interpretatiye Context 

In his critical comments on the adversarial process of 

determining truth, Jerome Frank states that contrary to legal 

theory jurors (and other decision makers) do not li.n.Q the facts 

in a case. They mskg the facts. The process of interpreting 

information about a case is influenced not just by what is 

presented by the opposing sides but also by the general context 

which the decision maker brings with him to the case. This 

includes his preconceptions and biases as well as the fund of 

information he has about the world. It is within this c0ntext 
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that the decision maker sifts and weighs the information 

presented and decides what "really" happened. 

Recently there has been a renewed interest in research on 

how jurors interpret information (Simon, 1975; Lermack, 1977; 

Bermant, ~ Al., 1976; and Atkinson and Drew, 1979). Our 

research did not set out to pursue this topic but was led to it 

by findings in the field and by the conceptual framework adopted. 

Repeatedly we heard that the police affect the decision making of 

jurors (and, therefore, of prosecutors) not only by the 

information they supply (or omit) but also by the way they affect 

the general interpretative context which jurors bring with them 

to the courtroom. A critical component of that general 

background information with which jurors "make" the facts of a 

case in the degree of credibility they have in the police. When 

the public loses confidence in the trustworthiness of the police, 

the information presented by the state at trial becomes suspect 

and the benefits of any doubts tend to go in favor of the 

defendant. The drop in public confidence in police veracity may 

be precipitated by one celebrated case involving only one or a 

few police officers. The incident may not even have occurred in 

the local jurisdiction. But in the public's mind the loss of 

credibility will spread to all police work. 
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Table 8.3 

RElATIONSHIP BElWEEN CONFESSION ~ TRIAL am:x:ME m BURGlARY I\ND ROBBEY Cl\SE'S 

--------------~------------------------------------~~~----------------------------.-------

Jurisdict:ion 

Uorfolk, VA. 

[N - 66] [N - 45] 
Jt B 

New Orleani;,LA. 

[N e' 33] (N "'42] 
R B 

El PasC) J TX. 

[N • 19] [N - 28] 
R B 

DelawBLre CO.J P A. 

[N "'38] [N - 38] . 
R B 

Sea.tUe ,WA. 

[N· 54] [N D 49]· 
R B . 

Plllla Co. , AZ. 

Robbery Cases Burglary Cases 

~--------------------~~--------------~r_--------------~~------------------~ 
Confession No Confession 

Guilty Not Guilty Guilt:y Not Guilty 

90% 

ao% 

100% 

100%, .. 

.~ 

100% I 
63% 

10% 

20% 

68% 

G 1:11 .62 
N,S 

-

0% J 34%' 

Fishers 1 :xact .68 I. 

N.S. 
0% IJ 64' 

G 1.0 . . ~ . 
N.S. 

IJ 79% 

G 1.0 

0% 

P -< :05 

37% II 67% 

32% 

39% 

,50% 

36% 

21%' 

33% 

Confession No Confession 

Guilty 'Not:. Guilty Gui~~t Guilty 

713% 1 21' 100% 0% 

1 , . 66% ' 39% 

50% 96\ 

50% 50% 

100% I 0% 

35% 

G_IS .0 
H.S , 

II 66% 

G a -050 
N.S. 

G U ,92

96

% 1 
p rt- .05 

'I·I:~· 
G :I Q28' 1 .. 

I~ 
G = 100 

34% 

3(i% 

20% 

33% . ~' 
[N e 17] [N ... ·35] • G a -005 

'--_R ______ B ______ ~ ________________________ ~N~.~S~. ________ ~~______ N.S. 

65% 1 
Fishers Exact. .63 

. .,--------------~--------------~ 
Source: Plea Bargaining Study data 
*NR = N for Robbery1 Nn = N for Burglary 
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While this decline in confid~nce can affect all aspects of 

. the one area 1't affects the most is the police test1mony, 
. It 1'S surprising to Lind the 

evidentiary value of confess10ns. 

extent to which prosecutoI:S everywhere decry the value of 

confessions.. Their main complaint about them is what the value 

of a confession fluctuates with the level of police credibility 

with the general public. Even in a jurisdiction whic~~?e police 

have in the past been held in high regard by the public 

confessions are risky. If a police scandal should occur, the 

value of the confessions in all pending cases plummets. When 

public confidence in the police is extremely low, the 'l7alue of 

confessions obtained by the police is virtually nil .. 

ILLUSTRATION 18.2 

In jurisdiction 7 where a major police scandal 
decimated police credibility, the p~osecutor ~o lo~ger 
accepts confessions obtained as hav1ng any eV1dent1ary 
value unless they are obtained by an assistant 
prosecutor and are videotaped. 

Some of the local police officers interpret this policy 
cynically as an attempt by the prosecutor to embarrass 
the police. Others are angered by the -good" cases 
where they had confessions but had to let the~ go 
because the confessions were not taken accord1ng to the 
prosecutor's procedure. still other officers are 
demoralized at watching young assistant prosecutors 
ineptly fail to get confessions only to se7 an 
experienced police officer get the confess10n (now 
unusable) five minutes after the p~osecutor leaves the 
interrogation room. 

The widespread distrust of confessions and the reason for it 

is evident in the sample of comments from the field presented 

belO)i. 
We hate to rely on confession evidence. I just lost an 
armed robbery where the defendant had confessed. . 
(Chief prosecutor, misdemeanor division, jurisdiction 
15) 

-297-

. ... 

-. 
We've been telling the cops to forget about confessions 
~nd statements. Get physical evidence. You're crazy 
1f you even u~e a statement in [this city]. If you 
~ave or;e e~ew1tness ~md a statement, you!lve got nothing. 
1r; [th7s 01 t~] 1 . (Ch1ef prosecutor, screlening and 
d1~ers10n un1t, Jurisdiction 3) 

Juries 1n [this city] don't buy oral confessions by 
blac~ defenda,nts taken by white officers'. There is a 
con~1dence gap between the black and white communities. 
(Ch1ef prosecutor, jurisdiction 5) 

Twenty-five percent or less of the issu~!d cases contain 
any. type of confession. This is partly because the 
po11ce kno~ that confessions in many caf3es are almost a 
wast7 of t1me because of the jury's reac:tions to them. 
(Ass1s~ant prosecutor, jurisdiction 15) 

Con~essions are weakest type of evidence. Juries 
be~1eve defendants when they say, ·Yeah, I Signed the 
wa1v7r bu~ I was afraid. They were beating me.-
(Po11ce l1eutenant detective, jurisdic'tion 5) 

Only about 20% of felony cases contain confessions. It 
depends on the type of crime. There are a lot in 
murder cases. Only a few in burglaries and a moderate 
number in robberies. In confession cases the defendant 
may claim the cop promised him something for the . 
confession. (Senior prosecutor, jurisdiction 16, and 
former management consultant and advisor to the 
National District Attorneys Association) 

Confessions are dangerous because citizens as well as 
judges, prosecutors and defense attorneys may not trust 
a confession obtained by the police. (Assistant 
prosecutor, jurisdiction 6). 

It" the only thing the police get is a confession, that 
usually means you are not going to get a conviction. 
Juries are skeptical of cQnfessionstaken by the 
police, particularly if they feel the defendant was in 
some way tricked or coerced into giving a statement. 
(Senior prosecutor, jurisdiction 9) 

However, while many prosecutors said that they were not 

interested in relying on confessions to get convictions, it 

shOUld be pointed out that these'same prosecutors were interested 

in getting any verbatim statements made by the defendant at the 
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-. 
time of arrest.. Such statements are and sometimes essentialfi~ 

Prosecutors would like to have more of themo But this is not to 

be. confused with getting defendants to confess to crimes .. 

65 Some prosecutors noted that such statement are the sole or 
primary evidence in certain cases such as breaking and 
entering. 
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CHAPTER 9; THE TRANSMISSION' OF INFORMATION 

I·Inherent unreliability of evidence. upon which 
tribunals must proceed affects all departments of 
judicial administration of justice. But in criminal 
law, where passions are aroused, where the consequences 
are so serious, where unscrupulous persons are so apt 
to be arrayed on one side or the other, the diffic-
ul ties growing out; of the necessity of rely?)ng upon 
human testimony are grave.," 

,"We are dealing here with an inherent difficulty .. 
Yet much may be done to mitigate it which we are not 
doing." 

-- Roscoe Pound (Pound and 
Frankfurter, 1922:579) 

A. ~ Prim~ thannel~ ~lments ~ Humans 

Having reviewed the amount and type of information which the 

prosecutor needs, the discussion turns now to an analysis of how 

and why he does (or·.does not) get that information.. This discus

sion is divided into two chapters. Chapter 9 focuses on the 

transmission process. It examines how and why the inf.ormation 

which the police do manage to obtain (as well as other informa

tion related to the criminal event and the defendant) is lost or 

distorted before reaching the prosecutor (or other decision

maker). Chapter 10 examines why the police do not obtain certain 

information in tq~ first place. The analysis of the transmission 

process begins with a description of the two primary channels 
~\ 

through which information about crimes and criminals is 

transmitted to prosecutors (and other decision-makers). 

Information about crimes, arrests, and criminals is trans

mitted to criminal justice decision make~s through four channels: 

human beings, phyeical evidence: 'docume~ts .,and electro~ic 
systems. The human beings include the victims, 'witnessesI' 
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defendants and police officers. The physical evidence consists 

of anything which bears some trace of the event such as hair, 

blood, fingerprints, weapons, etco The documentary channel 

consists of various reports and field notes written by police, 

forensic analysts v prosecutors and others~ The electronic system 

consists of telephonic communications and all the electronic 

hardware used in the system (such as wireless systems, comput

erized data processing and other electronic transmitters and 

photocopiers). 

Of these four channels the two most important are the 

documentary (more correctly, the person-to-document-to-person) 

channel and the human (direct, person-to-person) channel.66 Each 

of these two channels has its strengths and weaknesseso Neither 

by itself is adequate to meet the communication (and other) needs 

of the system. But when operated in tandem they can complement 

each other. One's strength can offset the otherls weakness. The 

documentary channel serves best as a way of conveying discrete 

items of information (such as, prior record; names and addresses: 

and the results of laboratory tests). It also provides a means 

66 The other channels are, of course, important. For instance, 
in New Orleans the police department increased the number of 
telephone lines available to receive calls from the public 
and dramatically increased the number of crimes reported to 
the police. 

But, the basic communication within the criminal justice 
system that goes on between police and prosecutors and the 
courts in the vast majority of cases occurs through two 
channels: the documentary which is actually a person-to
document-to-person channel and the direct human channel in 
which prosecutors interact with police officers and victims 
and witnesses .. 
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of assuring consistency of information by stancardizing report 

formats. In addition the ¢elivery of information can be 

coordinated through the use of checklists. But, the documentary 

channel is not adequate for transmitting the fine details, 

nuances and shades of meanings which are so important to the 

prosecutot in charging, plea bargain{ng and at trial. Nor does 

it allow the prosecutor to assess the non-verbal messages ~iven 

off by victims and witnesses. Thus their credibility and 

persuasiveness of witnesses can not be assessed. Hence, ~t 

prevents .. the prosecutor from determining the true strength of the 

case. In order to get at detail about the context of events and 

to assess subtle nuances prosecutors need to communicate directly 

with the people involved, namely, the police, victims and 

witnesseso For this they need the direct, person-to-person 

channel. 

However, while the human channel has these advantages it 

also ha9 its limitations. Human beings are not necessarily 

accurate, reliable or honest in their perception or recollection 

of events (see, e.g., Marshal, 1972). They are not efficient 

channels of information. . In fact one student of human communica

tion has quipped that hit is an act of charity to call man a 

channel at all. Compared to telephone or television channels man 

is better characterized as a bottleneck" (Miller, 1967:48).67 

67 Of course, documentary channels are not a whole lot better 
than the human channels since t;hey rely on human beings for 
the input. But at least once the report has been written its 
~memory~ does not fade as easily.) 
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Eo Factors Affecting ..t.he Transmission .Q! Information 

The loss and distortion of availa.ble information ·about a 

criminal incident and related matters is the result of a variety 

of factors affecting the organization and operation of these two 

primary channels of communicationo The influence of these 

factors are examined belowo The analysis includes an assessment 

of various compromises and alternative solutions to the problems 

posed by this component of the communication process. 

The hlliuan channel has other benefits for the police 

prosecutor relationship besides the· type of information it can 

convey~ When a police officer communicates directly with a 

prosecutor several positive things can happen: (a) the officer 

can convey information he might not put in writing; (b) the 

prosecutor can give immediate feedback on police performance, the 

need for additional investigation, and the likely outcome of the 

case (all of which can potentially affect the quality of 

information brought by the officer in this and future cases); (c) 

the police can get a better understanding of the prosecutor's 

needs~ (d) informal social ties between police and prosecutors 

can develop with them the possibility for informal communication 

netwotks helpful to the overall process of law enforcement; and 

(e) prosecutors have greater control over the case which 

minimizing police efforts to defeat screening standards and slip 

in weak caseso 

10 Economic Factors 

As always, financial resources place a limit on what can be 

doneo The ideal communication system is the redundant, two-

-303-

~ _ ...... ~ ...... -._. : .... _~ _____ ,_ ........ --....... -.,...,._ .... - _ --- -- ~ .. ,- .... - .. -- .¥ ____ ... -- ........ f'~..,.. .......... , ......... _ ... .,.. 

. .... 

channel system with a well-managed documentary channel operating 

alon~ side an extensive person-to-person human channel. But this 

arrangement is also th€ most expensive one. A less expensive 

alternative would be to rely primarily on the person-to-person 

channel. An even less expensive system would be to rely 

primarily on the .documentary channel (which could be even less 

expensive if the requirements are minimal). 

The costs of the person-to-person channel include personnel 

and transportation costs for the police, prosecutors and 

witnesses. Over the last two decades two changes have 

dramatically increased the costs of this channel: increases' in 

the pr.ice of oil and increases in the cO'st of police appearances 

in caurt and at the prosecutorDs officeo Oil price increases 

have doubled and t£ipled the cost of trips to the courthouse1 but 

even bigger increases have occurred in the cost of police 

overtime pay for court-related workQ Prior to the 1960's when 

police unions began securing better .police benefits, police 

overtime costs related to court work were minimalo In some 

jurisdictions the police were expected to testify in court either 
1 

on their own time; or on time compensated by taking leave during 

his regular tour of duty (usually at the convenience of the 

department). In some places the officer was paid at his regular 

. rate of pay_ Today that has changedo In all jurisdictions 

visited time spent by the police in cour.t and at the prosecutor's 

office is paid time. Typically, they are paid time-and-a-half 

with a minimum of from two to four hourso This has skyrocketed 

costs. Court time is now one of the major items in police 
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budgets. For instance, in 1979 the District of Columbia 

Metropolitan Police Department spent 249,485 hours in court at 

the cost of $1.4 million. In the same yea~ in Montgomery County, 

Maryland (suburban to Washington, D.C.) the 710-member police 

force cost $197,000 in overtime for court timee In Philadelphia 

with a 7,SOO-member police force it costs $4 million for court 

overtime pay to the police (Knight, 1980:Bl)0 This has forced 

jurisdictions to revise their methods of communication. Central 

to this reconsideration in the relative merits of alternative 

methods of organizing the transfer of cases from the police to 

the prosecutor. Jurisdictions which used to be able to afford to 

have each police officer bring his cases to the prosecutor's 

office for review and charging are now looking for less expensive 

alternatives. The main costs and benefits of possible alterna

tive arrangements of this critical interface between the two 

organizations are examined below. 

2. Alternative Methods of Case Transfer frOID Police 
to Prosecutor 

Three critical aspects of the method of case transfer from 

police to prosecutor are: (1) whether cases are brought over 

individually by the officer who is knowledgeable about the case 

or whether cases are transmitted in batches; (2) if batch 

processing is used, whether the person delivering the cases is 

simply a delivery person or whether he familia.rizes himself with 

the cases and serves as a partial substitute for the officer who 

made the case and knows it best; "and, (3) whether the prosecutor 

who receives the case is an experienced trial attorney who knows 

-305-

• ... p •• ••• .- .-- Pw _ ....... -.. -- ~ ........ -. ~. ____ •••• ~ .............. ~ •• _._ ...... ~ .... 11'. _.. .. '._ .. _"" 

what informatio.n is needed ,hdt')wnstream Cl and is "not intimidated, 

overwhelmed, or easily d~ceived by the police officer delivering 

the case.68 

These three critical dimensions combined to form 8 different 

possible arrangements de.cribingcase transfer, as illustrated in 

Table 9.1. The best possible arrangement from the point of view 

of maximum communication is the arrangement indicated by cellS. 

This is where the police officer who made the case (and hence has 

the most information about it) brings it over individually and 

reviews it with an experienced prosecutor. Under this arrange

ment the case is ~eviewed by someone who knows what the down~ 

stream information needs are. Much of the contextual information 

and fine detail which is typically missing in police reports can 

be obtained immediately because the person who knows the case 

best, the officer in charge of it, is there. 

Cues as to the credibility of the police officer can be read 

as well as other information ~hich the officer may not want to 

68 
In some jurisdictions there is no early screening by 
prosecutors or cases may be transferred to prosecutors 
through the courto Thus in these jurisdictions prosecutors 
are forced to rely on the documentary channel for information 
about a case at the early and intermediate stages of the 
process. But after the formal accusation has been filed, the 
prosecutors may supplement the documentary information by 
calling on the police and witnesses for an in-person 
discussion. 

Therefore, some of the points made in the narrative that 
follows about the importance of person-to-person channel of 
case transfer are relevant to this post-formal accusatory 
communication. But the real"thrust of the remarks are 
di.rected at jurisdictions where there is some police
prosecutor interaction in cases at a much earlier point in 
time. 
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Table 9.1 
METHOD OF CASE TRANSFER FROM POLICE TO 
PROSECUTOR BY TYPE OF CASE PROCESSING, 

TYPE OF CASE CARRIER AND TYPE OF 
PROSECUTOR RECEIVING CASE 

-~---~---"------,.--~ 

Batch Processing Individual Case Pror~g __ 

Type of 
C-ase 
Carrier 

Experhmced 
Fr°secutor 

police 
officer 
Jtl.ith 
knowledge 
of the case 

Police 
officer 
without 
knowledge 
of the case 

1 

3 

Inexperienced 
Prosecutor 

:2 

4 

Experienced 
Prosecutor 

5 

7 

Inexperienced 
Prosecutor 

6 

8 

-----,---_.------------------------------------"-----
put in writing, such as his suspicion that the arrestee is the 

person responsible for certain other crimes. The specific 

information needed in follow-up investigation can be identified 

and the officer can be clearly and unequivocally given the 

If the case is reJ"ected or if responsibility for getting it. 

there are other faults in it, the prosecutor can give immediate 

feedback on the reason for the rejection and the faults in the 

case .. Such in-service training can enhance the quality of the 

information supplied by that officer in future cases. If the 

case is weak and needs to be rejected or charged at a lower 

level, the experienced prosecutor will usually be better able to 

withstand police pressures for case acceptance and high charges .. 

Finally, informal ties between police and prosecutors can develop 
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out of these interactions. 

While this arrangment described in cell 5 has many benefits 

it also has its costs. It is the most expensive arrangement of 

all due to the costs of transportation, over-time pay for the 

individual police officers and and the cost of having a prose

cutor available virtually full time. A cost-benefit analysis 

might show that some of the CQsts of this arrangement are offset 

by savings due to early case screening, in-service training, and 

more effective prosecution due to strong cases.. But in the 
. 

meantime jurisdictions which hav,s this arrangement are modifying 

it in an effort to cut costs. 

The least expensive (in thE! short-run) arrangement of the 

case transfer process is the one indicated in cell 4. This is 

w~ere cases are batch processed, carried by an officer unfamiliar 

with them and delivered to an inexperienced prosecutor. This is 

also the arrangement with the lelast communication potential both 

in terms of le~rning more about the case and getting feedback, 

training, and developing informa.l communication ties. . The other 

arrangements in Table 9.1 represent various degrees of and kinds 

of compromises between this arrangement with its minimum 

communication potential and lowest cost and the other extreme .• 

Of the eight possible arranglements (plus the ninth possi

bili ty that there is no direct pel~son-to-person contact between 

any poli.ce or prosecutor in the early or middle stages of the 

charging process) only five were seen in thefield .. ~9 The 

6'9 The four not: seen are represented by cells 2, 4, 7 and 8. 
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arrangement in cell 5 occurs in four jurisdictions for all 

felonies and in two more jurisdictions for very serious felonies 

or career criminals. The arrangement in cell 6 occurs in 5 

jurisdictions for all felonies and in one jurisdiction for 

felonies not involving career criminalso The arrangement in cell 

3 occurs with one of the major police departments in one 

jurisdiction. The arrangement in cell 1 occurs in one 

jurisdiction for all felonies and another jurisdiction for less 

serious felonies •. 

One possible cost-saving modification in case transfer 

procedures for police departments which formerly transferred all 

cases by the individual officers in charge is to establish two 

tracks with the more expensive method is used for the more 

serious cases. This has been ~ried successfully as illustrated 

below. 
ILLUSTRATION * 9.1 

Prior to about 1969 cases in jurisdiction 13 were 
transferred individually by the arresting police 
officer who delivered his case directly to an 
experienced prosecutor. Frequently the victims and 
witnesses would be there as well and a kind of mini
trial would be conducted. However, with the increase 
in police overtime costs, the police department moved 
to a batch processing system combined with a squad (as 
opposed to an individual) responsibility for cases. 
That is, all cases were brought over by a courier who 
knew nothing about them. As they progressed through 
the system the arresting or investigating officer would 
attend only those court hearings and prosecutor 
briefings which he could attend while on regular tour 
of duty. Otherwise, another member of the squad would 
attend (unless, of course, the officer were required to 
testify). 

This change brought a storm of protest from the prose
cutor because it dramatically decreased his ability to 
get information from the officer in the case and it 
eliminated the main source of case continuity. The 
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prosecutor's office had been organized along horizontal 
(,"zone defens,e,") lines. Thus the only person who 
followed the,case t~rough each step of 'the process had 
be~n the po11ce off1cer. When the CaSe finally reached 
tr1~1, t~e prosecutors had formerly relied upon the 
off1cer 1nc~arge of ~he case (not the documentary 
system) to f11l them 1n on everything that had gone on 
before and why. 

With the new police policy of using squads, this was no 
longer possible and prosecutors began losing cases .. 
Bec~use of ,the strong protests f;['om the prosecutor I s 
off1ce, ,the po~i7e department eventually adopted a 
com~rom1se pos1t10n. For certain enumerated, very-, 
ser10US cases, it us7s the old one-man one-case policy. 
For all" other. Cel.ses 1t uses a modified ver~ion of the 
new po11cy. Instead of all cases being batch processed 
together at headquarters each precinct has its own case 
courier. His job is not merely to transfer cases but 
also to familiarize himself with them so that he can 
respond to inquiries from prosecutors. Meanwhile the 
prosecut?r1s o~fice has ~n~talled the PROM IS syst~m, 
thereby 1mprov1ng the ab111ty of its documentary system 
to supply case continuity. 

Another solution to reducing the cost of case transfer while 

preserving the ideal of individual case processin9 with inter

action between police who know the case and experienced prose

cutors is to extend the hours of the prosecutor's availability 

for case screening and, simultaneously, to reduce the number of 

officers called per case. 

ILLUSTRATION # 9 9 2 

In jurisdiction 16, again in response to the increasing 
cost of police overtime, prosecutors in cooperation 
with th7 police developed,tw~ new procedures. First, 
th7 po11c7 were asked to 1nd1c::ate on their reports 
Wh1Ch off1cer, of all the off1cers listed, was the one 
who knew the case best and in effect was the prinCipal 
officer. Previously this was unclear and prosecutors 
had called to the case review session all officers 
listed on the report only to find that several of them 
had trivial roles in the case. Secondly, the prose
cutor's officer operated its screening division during 
the evening shift one night a week. This was suffi
cient to catch all officers who had been working night 
and weekend shifts so that they could do the case 
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review with the prosecutor while on duty (as opposed to 
on overtime). 

There are two other possibilities for minimizing costs of 

achieving the ideal of an interaction between the police officer 

familiar with the case and an experienced prosecutoro One is 

closed circuit television links between police and prosecutorso 

The other is computer-assisted case evaluation and transfer. The 

first has been tried in the fieldo The second would need to be 

developed but parallel technology exists in other fields. The 

experience 'in one jurisdiction which tried electronic linkages 

between police and prosecutors for case transfer (especially f~r 

case review and charging purposes), indicates that such hook-ups 

should consist of three components: an audio, a visual, and a 

hard copy documentary transmittero Without all three the 

prosecutor loses control over the situation and the interaction 

between police and prosecutor is not what it should be. 

lLLUSTRATION i 9.3 

At one time jurisdiction 8 had a federal grant to pay 
for placing assistant prosecutors in the police 
precincts to help them screen cases through direct 
perscn-to-person interaction with the arresting 
officers. When the funds ran out, the prosecutor's 
office could no longer staff the project and went to a 
compromise version. They attempted to do by telephone 
what the original project had done in person. The 
police was supposed to call the assistant prosecutors 
who were no longer stationed at the precincts but in 
the prosecutor's office. However, the situation 
rapidly deteriorated. The police no longer called in 
every case and the prosecutors lost control. Cases 
started coming through the system which the police 
claimed prosecutors had approved but prosecutors knew 
they bad noto . 

Therefore, the prosecutor's office installed a tele
copier so that all written documents such as warrants 
c~uld be transferred to the prosecutor for his inspec
t10n so that he could control what he was signing off 
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o~d In addition,. they instailed a television link to 
~ t a great~r control to the interpersonal interaction' 

e ween po11ce and prosecutor. 

At the time of our visit this new system had not be~,n. 
operational long eno~gh ~o eval~ate it. But, it seemed 
that if the electronl.c l1nkage 1S going to work at m.ll 
these three components are needed. ' 

A9 alternative method of case transfer which has not been 

developed much less tried but Wll~ch has ~ great potential would be 

a computer-assisted case evaluation and transfer method. The 
- .---0' • 

basic logic of the method would be the same as that used in 

similar computer applications to other f~elds, such ... as computer-

assisted medical diagnosis (see generally, Horn and Cleaves, 

1980; Pritskir, 1979 and Shannon, 1975)0 The computer cLssistance 

that we envision would be one that would help' th 1n e evaluation, 

wri te-up, and' transfer of a case. The scenario for this system 

is as follows. 

ILLUSTRATION i 9.4 , 

The officer i~ charge of the case would sign on to a 
~omputer t 7rm1nal located at his precincto He would 
1nter~ct w1th a ~omputer program that would ask him to 
descr1be the bas1c facts of the case much as a 
prosecutor wo~ld if he were interacting in person. 
Through,a ser1es of additional questions the computer 
wou~d fl.nd out about the case, the number of witnesses, 
thel.r names and addresses, the characteristics of the 
defendant, the available evidence, and whether various 
elements of the crime were there. 

When the interaction is completed the computer would 
produ~e various documents and other products including 
the basic p~lice report, a list of follow-up things to 
be,do~e, pr1nted,subpoenas, a rank ordering of the 
pr70r~ty tO,be ~1ven to the case (using either local 
prl.Or1ty crl.terl.a or criteria developed by national 
research), feedback on police error, and reasons for 
case rejection, if the case'were rejectedo 

The eXP7cted advantages of the computer would be:' 
(a),savl.ngs in transportation and waiting time for 
pol~ce, (b) approximating the experience of a trial 
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prosecutor in the interaction without having to man the 
screening until with such experienced. prosecut .. ors; 
(c) feedback to police; (d) case rank~ngs; (e) case 
consistency; (f) various documents pr1nted clearly ~nd 
in multiple copies if nece~sar~; and (9) ~omput:r.l~nks 
to other existing record f11:s so that ~r10r cr1m1nal 
record information could be 1ntegrated 1nto the 
report., 70 

Of all the case transfer arrangements described above, we 

recommend that jurisdictions make every effort to achiev~ the, 

person-to-person interaction betwe~n the police officer.,-familiar 

with the case (and also lay witnesses) and an experienced 

prosecuto~:.. However, when financial limitations make th~s 

arr.angement not feasible, then we recommend the jurisdiction 

adopt the next alternative arrangement that is financially 

feasible and most closely approximates this ideal$ In our view, 

of the alternatives mentioned above, the rank order of desirabi

li ty is (l) television and telecopier hook-ups: (2) 'extending the 

prosecutor I s hours of' availability to do case review; (3) a dual 

track system of prioritized cases in which the person-t6~person 

track is used for the most serious cases: (4) batch processing 

with a courier familiar with the case before delivering it: 

(5) batch processing with an uninformed courierB If a' computer-

assisted program is developed and proves as useful as ew believe 

it could be, then we would give it our second highest ratingo 

3., Legal Factors 

Some of the general legal constraints on getting, transmit-

70 The value of some of these things listed here will become 
even more apparent in subsequent discussions of this report. 
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ting and using information have already been mentioned. '11 Here 

attention is called to the Significance of five particular legal 

requirements affecting the transmission process and their impact 

on the work of police and prosecutors: (a) the requirement.,that 
, 

a legally acceptable record of the transmission of information 

be established; (b) that the chain of 'custody of physical 

evidence be preserved: (c) that documentary material be 

authenticated; (d) the Freedom of Infor'mation Act; and 

(e) discovery rules. Of the five, the last two are the major 

cause of problems for the police and prosecutors. 

The Freedom of Information Act and increasingly liberalized 

rules of discovery have opened police and prosecutor files to 

public inspection in a way that has never been possible. One 

impact of this has been to make the police more wary than every 

about what the put in '~heir written reportso Because of the 

danger of civil suits for slander or other matters, the police 

are less willing to commit themselves in writing to opinions 

about the defendant's character and seriousness as a criminal. 

Therefore, if prosecutors want to get police opinions on this 

point they usually have to do so through the verbal channel .. 

addition to such judgmental material, these laws also encourage 

the police to omit basic information about a case from the 

written fiJ~e. The police do this in an effort to prote9t 

victims, witnesses, informants, and the strength of the case. 

They feel that by not putting this information in the report they 

71 See Chapter 8. 
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are better able to keep the defense from getting it and using it 

to their advantage. 

The legal requirements regarding the chain of custody, 

authenticated documents, and the record of the transmission of 

information are less of a direct pr~blem for police and prose

cutors. We heard only a few scattered complaints by prosecutors 

about police breaking the chain of custody. But one related 

problem was mentioned as significant. The more police officers 

who get involved in a case, the more complicated it gets and the 

more difficult it becomes to successfully prosecute. This is the 

result of the legal requirement that all these witnesses be, at 

least, potentially available for examination. 

4. ~etsonal Factors 

Some of the reasons why information gets lost or distorted 

in the process of being transmitted from police to prosecutor are 

related to personal attributes of' the individual police officers 

involved. There are three categories of reasons: skill, 

knowledge, and motivation. 

One obvious basic skill needed by the system is to be able 

to communicate clearly both in writing and verbally. Every 

system has some documentary component which the police officer 

must fill out~ and every officer is a potential witness in court 

whate verbal skills are needed. Police and prosecutors recognize 

that these skills are important and to varying degrees emphasize 

them in these t,raining progr.ams.· In jurisdiction 5 the deputy 

chief of 'the police department has compiled a list of the most 
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frequently misspelled words in police reports and uses it in 

training a~d retraining of;icers. In jurisdiction 3, the first 

assistant district attorney teaches in the police academy and 

j~emphasizes the skills pOli'ce officers need when testifying in 

court. 

low. 

In some jurisdictions the level of these skills is fairly 

In jurisdiction 11 the police prosecutor liaison officer 

reported that because of affirmative action the police department 

had hired officers who could not even spell such simple words as 

,"arrest •. " 

In addition to communication skills, the police must have 

the knowledge of what the prosecutor needs to know. On this 

point there is a widespread view among police and prosecutors 

that many police do not appear to know what the ."downstream," 

information needs of the prosecutor are. An indication of the 

nature and distribution of the weaknesses in police reports can 

be seen in the results of our national telephone survey to police 

and prt,Jsecutors presented in Table 9.2. The single most 

frequently cited complaint of prosecutors (cited by 25% of the 

responding prosecutors' officers) was that the police omitted 

information, specifically, detail, in their reports. 

'.;-
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Table 9.2 

POLICE AND PROSECUTOR RESPONSES TO TEL.EPHONE 
SURVEY QUESTION REGARDING QUALITY OF POLICE REPORTS 

POLICE: How would you ,2ssess the overall quality of the police reports submitted by 
, department to the Prosecutor's office? VERY GOOD, GOOD~ AVERAGE, POOR, VER.Y 

~PROSECurOR: Ao How would you assess the overall quality of police reports submitted 
your office? ~P How would you assess larger department repo-rts? VERY GOOD~ 
AVERAGE, POOR» VERY BAD. What would you say is wrong with the reports? ,. 

\. ' , 

cAI.IFORl.'UA 
J San Bernadino 

San Francisco 

Alameda/Oakland 

Santa Clara/San 30se 

C'· Riverside 

COLORADO 
l'efferson 

CONNECTIcrrr 
Litchfield 

FLORIDA 
. , Palm Beach 

GEORGIA 
Husc:ogee/Columbus 

. ' . 

INDIANA 
, Vigo/Terre Haute 

. .. " . 
" ' 

" ' 

Lake/Crown Point 

'LaPorte 

:row A 
~ Scott/Davenport 

POILICE 
RESPONSE 

Good 

Average 

Good to aver
age 

Average to 
Good 
Good 

No " 

PROSECUTOR 
." , RESPONSE 

A. C..ood 
B .. <;Qod 

A. Good 
:B. Good 
Ao Average, 
Bo Good 

A. Very Good 
Bo Good 
A. Good 
B. Good 

No 

Should be more 
concise and to 
the point. 
Details left out' 

Not thorough 
enough 

Inexperience 
ponsible 
Depends on the 
individual 

Good A. Good to put down 
B. No response /IlI:.Ce::io::icL.I;; elemen 

Excellent 

Very Good 

Very Good 

A. Average 
B. Average 

Ao Poor 
B. Poor 

A. Average, 
·B. Good 

, . 
Good A. Average 

B. Good 
Good Very Gooq 

B. Good 

. ~ ..... 

o much investi
tion is done & 

9% of time D.A. 
nor. act upon. 

t enough de tail 
factors not 

II,TI,,,, .. ""tigated 

det:ai.l.s 

problems. 
ficers trained 
brt writing. 

t enough detail 

" . 

compl.ete 7Hearsa;; 
ritten in 3rd per 

...... 

written~ not 
to put in wri 

"' .... . .. ." .-
much technical 

oints-and termin
ology 

Good A. Good 
B. Good 

of Ambiguous 

...... '- .'- _. "-'- . -.- - ... -.----r-- ... - ... ~.-- ...... 

'.7 

Table 9.2 (continued) 

LOUISIANA 
Caddo 

H.·UNE 
",York 

(~ 
. Cumberland 

," 

llorcester 

", 

Oetawa Beach 

Genesee/Flint 

MINNEsotA 

..... 

" . 
" . 

, St. Lo~s/Duluth 

NEtl JERSEY 
MOnmouth/Freehold 

" . -.' .. 

Orange County 

Erie· 
, . 

,~ . 

NOJ:tTH CAROLINA 
Wake/Raleigh 

.' to' 
0.", 

I'" 

. :.' ... -

, , 

Heck1enburg/Charlott 

," 

Clark 

. J 

Very Good 

Average. 

Very Good 

~od 

Fairly Good 

Good; . '" 

Good 

Very Good 

. Satisfied 

Average 

Very Good 

Very Good 
." . : .. 

." ."'... .. 
, " 

:' 

Very Good 

Good 

Good 

", 

-. 

A. Average 
B. Good 

A. Vades 
B. Good 

A. Average 
B. Good 

.: o· 

A.' Average 
B. N/A . 

A. ,Good 
B. Varies 

A. V~r:l,es 
B. Good 

A. Good 
B. Very Good 
A. Varies 
B. Varies 

A .. Very Good 
B. Poor, 

A .. Very Good 
B. N/A 

, .. 
A. Varies 
B. Same 
A.'Varies , 
B. Saine.- '. ',.' 

. . .... . ~ ". 
, " . " 

A. Average 
B. Average 
A. Average 
B. Average 

A.' Average 
B. ,N/A . 

" 

. . J' , " I 

R.eports are too : 
difficult to folIo I 

Not 'concise/detai~ _\ 

Incorrect Eitlglish Varies from v.good 
and gr&llmar to v.. bad.. No cler-

: ' ical back-up.. . 

Lacks minute det
ail.s 

All reports !lPP
rov'ed thru S8\to & 
Chief of Poli,ce .. 
Reviewed by l..~ .. 

Lack of deta.il in 
follow-up invest
igation 
Lack of detail 10 
follow-up invest. 

lBackground on wit
Inesses needed 

No written stand 
ards. ,.' , 

'.. -." .... 
" 

Varies frcm poor 
to very good .. 

'-
Depends on 3u~is- , 
diction. I 
Depends on Depart. I 

, ,. ,j 

. ' I 
C~ty reports -Yo I 
goo~» smaller -poor 

[training on pe~t- As of Oct" 1~, u;i
~nent info neglec~.form police reports 
Poor penmanship. '. 

, , 

~eeds more detail 
o actual crime 

, . 

: .' .... • _:.: I 

# - ".. • .'" ..... -.=- '.' j 
Not possible to ans 

:-. '.:::" " .. :'; :" .' ••. , ':-- i .. " ... ~..;: ... 0" ... 

. .;.~:: .. :.: . .... . ... . .. .... - : ..... 
Lack of :.tnfom.ation 

Lack of comm~ic~~!nadequa~e'atten~ 
ation skill~ F tion to der:ails. 

Not enough detail 

*Prosecutors' responses are not directed towards any particular police dep~~rtmant~ 
t.hey re.fle~t their overall opinions on the quality of police -reports as a ,whole. 
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Table 9 .. 2 (continued) .. 

..JURISDICTION 

ORECON 
., Clacka%:as 

Lehigh 

,POLICE 
!'RESPO*SE 

" 

':tENNESSEE 
Sullivan/Kingsport Good 

.', 

TEXAS' 
(:leces/corpus ~ri.s 

.Jefferson " 
-.--

Brazoria/Angleton 

HcCellard/Sel~y Co. 

" ' 

VIRGINIA 
N~orr N'eYs , ' 

!forfolk 

...• 
" -. 

WISCONSIN 
Yaukeska~ 

, ", 

.. ... 

" ' . :'~ 

, ' , 

........ -
"', 

" 

Average 

-~ ". 

Cood 

Good 

Good 

Average 

.. 
Good 

" , 

Very Good 

Good 

• 0 

. , .. 

-. 

PROSECt,,'TOR 
',RESPONSE 

A .. Average 
B. Poor 

. .. 
',' 

A.. Av!!rage to 
Good 

B. l'ery Good 
A.Below 
'B. Very Good 

'. : 

A.Average 
Be Good 

. , 
A. Good 
B. N/A 

A. Good, 
B .. N/A 

A .. Good 
B. Good 
A. Good 
B. Good 
No Response 

A.' Good 
B .. Good . '-: .. :. 
... .. .... " . 

A. Good 
DD Good 
A. Good 
Bo Cood 

" .... 

A. Good 
B. Good 

. , 

. ,.. .... .. . ~ 

FOLICe: 

.. ' 

.' , 

'Ioo narr:1e::i.ve 

e. : . 
o' 

'. . 
.. . ... ; . 

•• _ ... _ .. elling. typo Details not 
graphical errors_ ant to D.Ap 

~ack of detailed 
:i.nformation " 

itritten skUls 
!leeded. 

D.A .. ba~ forms, 

tandard of educ
Officer is 

tteti, diff 
to read 

standard 

Lack of info. 

'.' .:. .: 
" ' 

' .. : . .. 
enough detail 

etting up new 
tem of preo. & 

testing • 

. , . 

and 

Do not demonstrate 
probable ;ause for 
arrest .. 
Depends on depart. 

. .. .. .-

. . ...... 
" ' . - -

. . . ... " . ~.. .. ... 
-... 

. .. .: ~ 

'. 
'.' 

,:-... '. ~ 

Not well versed. ,-
.' 

e. : • 

Too brief 

. . .. 

.. .- ..... - .~ ........ _ .. -.• -.. -' .. _-.--- , ..... _ ... _ ... -.. - ........... -.. - ,.. " _ ... 

Some of the ommissions by the police are the result of a 

lack of skill and knowledge but a lot are due to a lack of_ 

motivation. The police are not motivated to transmit information 

to the prosecutor because their arrest-orientation and because 
, 

there are few positive incentives and many disincentives for 

transmitting information. The disincentives include the drudgery 

of writing reportsi the possibility of being criticized for an 

inadequate investi9ation~ the potential for being caught in 

perjury or fOlC inconsistent statements i, the chance of being made 

t~ look foolish~ and the possibility of weakening the case. 

Ther'e disincentives were illustrated by various reports from the 

field. 

ILLUSTRATION i 9,5 

In jurisdiction 7 a police lieutenant with over 10 
years experience reported that he always put the 
minimum information in his police reports because there 
was no motive to do otherwise and because putting more 
down ~gives the defense counsel a second shot at you.~ 

ILLUSTRATION i ~ 

In juri~diction 9 the police dictate their police 
reports· and, on the advice of the prosecutor, destroy 
their original field notes after checking them against 
the transcripts. This is to prevent defense counsel 
from finding discrepancies between what is said in the 
notebook and wbat is said in the dictated transcript. 
One experienced prosecutor told us, ."Your notebook (the 

"police field notebook) is your worst enemyo." Pointing 
to our own field notes, he explaine6 how a skillful 
attorney could emphasize their sketchiness, illegibi
lity,and occasional inconSistency. This could raise 
reasonable doubts in the I[\inds of jurors as to the 
reliability of the otiginal and the cleaned-up, 
dictated version of the same notes. On the other hand" 
the dictated and transcribed notes appear far more 
reliable. 
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ILLllSTRAXION t 9.7 

In only one of the 16 jurisdictions v~sited ~s the 
quality of the written reports o~ pO~1ce off7cer~ 
specifically singled out as a cr1ter10n f?r Judg1ng . 
police performanc~ for purposes of pro~ot10n an~ ~er1t 
increasese Thus 1n most places there 1S no PO~1t~ve 
incentive built into the institutionalized po11ce 
~eward structure for writing good reportso 

ILLUSTRAXION# 9.~ 

In all jurisdictions the writing of reports is regarded 
by police officers as an annoying burden and not ,"real 
police work.... (This observation has also been made by 
others, see, e.g., Feeley and Lazerson, 1980.) 

ILLUSTRAXION t 9.9 

In many jurisdictions police officers reported how 
unpleasant it is to be grilled on the witness stand by 
defense counsel seeking to discredit or make fools of 
them or to impune their competence and integrity. For 
some of them this provided a strong incentive to 
minimize what they put in their reports. (For others, 
it was an incentive to maximize what they reported.) 

ILLUSXRAXIQN i 9.10 

In jurisdiction 8 there is a positive disincentive to 
write good reports. One police officer reported that 
some officers deliberately write incomplete reports 
knowing that this will force the prosecutors to require 
them to come for a review session to explain the case. 
By doing this the officer is able to get the minimum 4 
hours overtime pay for court work and can make up to 
$120 extra pay. 

In addition to omitting information there is the problem of 

the police distorting the information they transmit or adding 

information that did not exist. There are various examples of 

this. One common one is known as ,"making the case on the 

typewriter." It refers to the practice of reconstructing what 
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actually occurred on the street id order to meet legally required 

facts and conditions. Prosec~tors learn that the reports of some 

individual police officers and certain entire police departments 

always ,Asound better than the facts really warrant.,11 In one city 

this was found to be the result of an institutionalized practice 

in the police departmento The detectives dictated their reports 

to a clerk typist (a ia)-,. person) whose job it is to fill in and 

expand them as need (Socio-En~ironmental Research Center, 1980b). 

Over a half a century ago Pound (Pound and Frankfurter, 

1922:579) described the police practice of distorting information 

and explained some of the reasons for it. His account continues 

to have validity today. 

[The] inherent unreliability of oral evidence of 
witnesses is aggravated by the bad .influence of police 
esprit .de corps. The unfortunate convic,tions of Beck 
and Edalji in England, which will long remain classical 
examples of convictions of the innocent in modern 
times, were clearly traceable to determination of the 
police to convict innocent men whom they had erro
neously assumed to be guilty. The testimony of 
experienced trial lawyers who have written memoirs or 
reminiscences is uniform to the effect that the 
testimony upon which prosecutors must chiefly rely is 
apt to be so colored and warped as to be subject to 
grave doubt. Serjeant Ballantine, whose long 
expe~ience in prosecuting and defending entitled him to 
speak with authority, says that esprit ~ corps, 
antipathy toward the criminal classes, the habit of 
testifying so that it ceases to be regarded as a 
serious matter, and the temptation which besets police 
officers to communicate opinions or theories to the 
press, thus ,"pledging themselves to views which it is. 
damaging to their sagacity to retract,," so operate as 
to cause serious and even fatal miscarriages of 
justicea The student of criminology may verify this 
abundantly by study of American criminal trials. Yet 
from the nature of the case such testimony is the best 
available. "72 

72 In Rochester, N.Y., at the time of our visit several 
, (Footnote continued) 
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In some places the police have developed ways to keep the 

distortion to a minimum. In one major city, the police reported 

that they carry an extensive auto-wanted list with them on 

patrol. This way they are ,halways" able t.o find a car generally 

matching the description of some car on the list. Thus they can 

always provide hlegal grounds," fo, stopping virtually any car 

they care to stop. 

5. Techn9logical Factors 

Some of the loss and distortion of information transmitted 

to the prosecutor is due to certain aspects of the physical tech

nology of the documentary system including: (a) the format of 

the reports~ (b) whether dictation is used; (0) whether the 

reports are typed or handwritten; (d) and the quality of the 

copies that can be made from the report. The limits of the 

physical technology, however, can be enhanced in various ways. 

These problems and their solutions are discussed below. 

It is hard to believe in an age of electronic word process

ing that the physical technology of transmitting information 

could be such a major problem for the prosecution of criminal 

cases, but it is. Prosecutors have lost or inappropriately 

disposed of cases because they could not read the handwritten 

police reports or because the reports were illegiably copied. 

The problems with the physical technology begin with such 

7'2 (continued) 
sheriffs' deputies had just been convicted of falsifying 
their testimony in a case they were determined to prove 
against a dangerous criminal. 
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fundamental questions as how police reports should be formated. 

Some writ~rs (e.g., Leonard, 1970) and practitioners advocate the 

use of detailed, highly structured formats. They argue that the 

more structured form will reduce omissions of specific items of 

information, increase the conSistency of reporting.. and decrease 

the drudgery, time and expense of filling out reports. Others 

have argued against such forms on the grounds that it is 

impossible to create a form which antiCipates every important 

unit of information; that different crimes require different 

legal elements be proven and hence require different items of 

information be included; and that prosecutors cannot get a sense 

of how the whole case goes together from reading a report that 

carves it up into lots of little boxes. Prosecutors need a 

narrative synopsis of the case that pulls the whole case 

together. 

There is truth to both sides of this argument as our field 

visits indicated. In jurisdictions which use highly structured 

formsV 3prosecutors complained that the forms encouraged the 

police to be too concise in their narrative reports and to assume 

that if there is no box for an item of information on the form, 

then there is no need to be put the information into the report. 

13 

ILLUSTRATION t 9.11 

Arguing the case that ,"once you start to structure them 
(police forms) the police will only answer the things 
you ask" a prosecutor described a situation which he 
"Said wa's all too common. ,"You I d be at trial and the 
cop would say to you, 'You'~e really gonna hammer it to 

Including ones using the exceptionally structured f.orms used 
in the Managing Criminal Investigations project. 
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him (the defendant) when old Joe gets up and testi
fies.' And you would look at the cop and ask, 'Who's 
old Joe? 8 'Why, he's the eyewitness who saw the whole 
thing go down. I So you ask the cop why he ~i~n't 
mention it in his report and he tells you, Because 
there was no box for it.'~ 

It seems that the answer to the formating question lies somewhere 

in the middlee The reports need to be structured; but the prose

cutor also needs a narrative synopsis giving a meaningful 

sequence to the case a.nd explaining who all the people ·l-isted in 

the case are, what they did and saw, and how they fit into it. 

There also mus·t be a way to ensure that relevant information not 

required by the form but useful to the case can and will be 

added. Several different methods are available for enhancing 

police reports to achieve these goals. They include having 

someone (either prosecutors, detectives, patrol officers, case 

couriers, or secretaries) enhance the basic police report or 

using dictation equipment; or developing and using the computer

assisted case evaluation and transfer technology described 

earlier. 

In jurisdictions where the police and prosecutor interact at 

an early case review, the prosecutors fill out their own case 

file on the basis of the written police report plus the interview 

(and, in some jurisdictions' an additional interview with 

witnesses). This arrangement allows the prosecutor to enhance 

the police report, adding missing detail and supplying a 

narrative synopsis. In other jurisdictions it is up to the 

detective to enhance the report.· But, this can become a major 

misallocation of expensive investigative resources. In jurisdic-
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tion 8, for instance detectives have become little more than 

highly paid and poorly skilled typists.. They prepare all reports 

for all cases. They estimate they spend 80% of their time typing 

reports. Virtuall,y no investigation of street cri.mes such as 

robbery, burglary occur unless for ,some real30n they become 

newspaper items. 

In one jurisd:Lction, an experimental program is being tried 

which allows arresi:ing patrol officers to spend more time 

enhancing their own reports. Although the pro.gram has not yet 

been evaluated, it appears to have had some positive results. 

lLLUSTRATION t 9.12 

The program ilS operated in one precinct by the police 
department in ju·risdiction 7. It is designed to 
enhance the police reports sent to the prosecutor but 
focuses only on felonies in which there are ,"happen
stance." field arrests by patrol officers. In other 
precincts these arrests receive no follow-up investi
gation and the police reports contain very little 
detail and are basically written in conclusory 
language. 

Project members illustrated the later point with a real 
case. A teenage girl told a young boy in a grocery 
story he should put his money in his stocking hat 
because there were robbers in the neighborhood. After 
he did she grabbed the hat and the money ($75) and ran. 
According toproj ect staff ,Uthe typical police report 
in this kind of case would call it a 'robbery' and 
would read as, follows: · 'Defendant forcibly took $75 
from the complaining witness. ',n No context to the 
crime would have been given. The experimental project 
is designed to supply that context. It allows the 
patrol officer to take time at the station to interview 
the defendant~ and the witness and to complete a report 
in much greater detail. 

-

Project staff believe the project is having an impact 
on case processing. They believe there has been a 
major reduction in ,·overcharging.n by the police; and 
they know there has been a change from 11% to 24% 
increase in the prosecutor1s rate of case aco~J;5tance of 
the most serious felomy cases. 
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Some jurisdictions have required that the officer who 

carries cases over to the prosecutor in batch processed form 

familiarize himself with the case. This, however, does not 

relieve the detective division or the patrol officer of the job 

of producing and supplementing the initial report; and, it does 

not represent a major enhancement of these initial reportso 

Still other jurisdictions have provided police officers with 

dictation equipment in order to get better reports. We heard 

mixed reactions from police and prosecutors regarding the value 

of this equipmen.t.. Prosecutors generally favored its use and 

believe they get better reports from it.. Police administrato~s 

were divided. In one city a police department abandoned 

dictation because of the problems it created. But another city 

the police did not have the same problems and are pleased with 

their dictation system. 

ILLUSTRATION # 9.13 

In jurisdiction 8 dicta~ion was tried and abandoned 
because (a) stenographers were being subpoenaed by 
defense attorueys'to testify in court; and (b) the 
system was allegedly ,"too expensive," requi:ing " 
additional personnel. (However, this part1cular reason 
is suspect since all reports are now being.ty~ed b¥ 
highly paip detectives). (0) There were d1ff1cult1es 
in getting stenographers to work evenings and weekends. 

lLLUSTRATION # 9.14 

In contrast in jurisdictions 9, 15 and 17, the police 
departments use dictation equipment and the problems 
reported by the police chief in jurisdic~ion 8 have not 
occurred. Furthermore, the prosecutors 1n these 
jurisdictions are delighted'with the amount o~ detail 
in the reports that thE:Y receive from the po11ce. The 
one danger they stressed with the dictation equipment 
is the problem of ."information overload.," Unless the 
dictation is guided by some structuI'ed form, the police 
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can submit too much information which can make it just 
as difficult for the prosecutor to handle as too little 
information. 

Still another method for enhancing the documentary syst:ern is 

the use of checklists to ensUre that all bits and pieces of a 

case get coordinatep before delivery to the prosecutor's office. 

Included on these lists are such things as arrest reports, 

line-up reports, chemical analysis reports, rap sheets, 

ballistics test reports and sundry other items of information 

which must be coordinated. 
./ 

Yet another method of improving the transmission 'of 
'/ 

f 

info!:~atioi/ is being tried in a jurisdiction enhancingi police 

reports by using law students and a special, guided inquiring 

system between typists and arresting officers at the time of 

filling out .their report~. 

~lSTRATIQN i 9.15 

The purpose of this ,·case preparation,ll project in 
jurisdiction 17 is to use paraprofessional aides to 
"structure, organize and type police investigations at 
the time of booking or warrant issue. This procedure 
is expected to lead to improvement in the thoroughness 
of police investigations in the sense that there will 
be fewer omissions of vital prosecution information; 
fewer overt investigative errors which, lead to case 
dismissal or radical plea bargaining~ and a shorter 
lime lapse between arrest and the time that the details 
of the case are forwarded to the District Attorney's 
office. 

The project has experimented with various ways of doing 
this. In the end the prosecutor's office developed a 
series of forms (different forms for different crimes) 
with questions to be asked of the arr~~~ng police 
officer that determine whether the el~Z:lts of the 
cr,ime are there as well as -other information a,bout the 
crime. Originally the project tried having the police 
officers read the forms and fill them out themselves. 
Subsequently, the project found it is best if the 
secretaries asked the police the questions and typed 
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their responses. Thus the typists are acting as 
prosecutor surrogates in this guided interaction. A 
structured report form is filled in by the typist but. 
in addition the typist prepare a narrative synopsis of 
what occurred. 

A prosecutor familiar with the police reports in that 
jurisdiction before and aftar the project reported the 
project is a tremendous succ~ss. While he did not have 
statistical information to evaluate its impact on case 
attrition, he said that based on his own personal 
experience the quality of prosecutions has increased 
tremendously. He illustrated the change with a case he 
was working on which involved the arrest of a man·w-ith 
bulging pockets standing near a closed car wash. When 
the police asked the man what he was doing he explained 
he was looking for employment. At that moment the 
burglar alarm sounded at the car wash. In the report 
the officer mentioned in the narrative section that 
there were other police officers involved in the case 
as back-ups. This information would not have been 
noted in the standard form used prior to the project. 
In addition, the narrative section mentioned that the 
police fingerprint personnel were sent to the scene. 
This also would not have been in the normal report. In 
addition, it mentioned that the fingerprint section 
found no prints--something which would not have been 
mentioned in the regular reporte 

The report that would have been written prior to the 
project would have simply stated that the police had 
grabbed the suspect on the scene. This, the prosecutor 
noted, would have given the prosecutor's office very 
little to go on. Knowing everything else that happens 
in a case is ~very helpful to the prosecutor writing 
the indictment and super helpful to the prosecutor at 
trial •. " 

This project is jurisdiction 17 suggests that the computer

assisted case evaluation technology recommended earlier is 

feasible. If 'typists with high school education or less can be 

used to produce reports based on intergCoeive questioning of the 

police guided by inquiries developed by prosecutors, then a 

computer could be similarly programmed. As in jurisdiction 17's 

project diffe~ent questions could be asked depending upon 

elements of the crime to be proven. Multiple copies of the 
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police report developed by the computerized interaction could be 

printed simultaneously in the police station and at the prosecu

tor's office. The copies wouid be typed and legible; would have 

the benef! t of a RprosecutQr' s," review of the case; would be 

consistent; and would save the various costs of transportation 

and personnel involved in the transmission process. In addition, 

a computer could be programmed to rank order the daily or weekly 

police and prosecutor dockets according to criteria such as the 

probability of conviction, the seriousness of the offender; the 

seriousness of the crime, or the need for follow-up 

investigation. 

c. Presentation at Trial 

A critical part of the transmission process is the presenta

tion of information in court by the police and prosecutors. This 

is the final link between the criminal incident and ultimate 

decision-makers the jurors or the judge. Special skills and 

efforts are required if this presentation is to be done accu

rately and persuasively. Both police and prosecutors,;eomplain 

that these skills and efforts are often lacking.. The 'problems 

seem to lie in the lack of training, the lack of preparation, and 

the lack of necessary techniques on the part of both police and 

prosecutors. 

The youth, inexperience, and lack of preparation among 

prosecutors were frequently complained about by p~lice as reasons 
I' 

for poor trial performance, as has already been mentioned. 74 Here 

the discussion focuses on the specific complaints prosecutors 
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have about the police in their role as witnessese In brief, the 

complaint is that alt.hough the police are by occupational . 

necessity professional witnesses they often do not act like 

,Aprofessionals •. " The melange of prosecutor l'S complaints is as 

follows: Some police do not review their notes before testify-

in9
0 

Some do not look at the jury when talking to them~ Some do 

not dress in a professional manner. (One showed up in a T-shirt 

wi th the \'lord ."FUZZ,A printed across ito) Some act like it is 

their first time in the courtroom (sometimes tripping over the 

chair on the witness stand). They either give too little or too 

much in their answers. ("With some it is like pulling teethe 

Others try to win the case for you with sideboard remarks like, 

'Be (the defendant) said he knew it was his watch because it was 

the one his wife gave him the last time he got out of prison. I)" 

Many use stilted, jargonistic language._ Many use the same catch 

phrases repeatedly like robots never adding any color, 

imagination, individualization or convincing quality to them. 

ILLUSTRATION # 9.1~ 

One prosecutor making this last complaint reported, hIn 
every drunk driving case the officer always says he 
knew the driver was drunk because of the 'wobbly walk, 
slurred spt!ech and blood shot ey~s.· In one case 
defense counsel said to the officer, 'Did you say ~, 
plural, officer?' When the officer answered 
affirmatively, counsel had his client take out one 
glass eye and roll it on the table.," 

Continuing, the prosecutor noted that the police 
wrongly believe that the law requires them to talk in a 
monotone, Sergeant-Joe-Friday way and use stilted 
language like, 'the perpetrator exited the vehicle and 

~4 See Chapter 2. 
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proceeded to flee' instead of saying, 'Be got out of 
'his car and ran.'h 

The police did not know how to quote the profanity used by the 

defendant (or others) without offending the jury or making it 

seem as if they were using the profanity themselves. They do not 

know how to cor,rect errors or omissions or inconsistencies in 

their testimony which they honestly and accidentally make. Thus, 

they either leave themselves open to being found incon~istent by 

the defense or they back themselves into corners where they-can 

be made to look very foolish or be forced to lie their way out 

ite They do not know how to respond to trick questions designed 

, to fluster and discredit them. 

ILLUSTRATION i 9.17 

Defense counsel will ask the police, ~Did you discuss 
this case with the prosecutor before trial?,11 If the 
officer answers, "No," defense counsel will suggest 
that the police anq. the prosecutor didn I t care enough 
to prepare for the trial so the'jury can infer that 
itDs not something the state really wants convicted. 
If the officer answers, "Yesrh counsel will suggest 
that the testimony was ~rehearsed.~ 

Four main reasons appear to account for why police are not 

better witnesses: (a) lack of training at the academY'i (b) lack 
. 

.6~ experience at tria11 75 (c) lack of pretr~al preparation and 

post-trial feedback from the prosecutor1 (d) failure of the 

police reward stru'7ture to emphasize performance as witnesses. 

D. summary ana Conclu~ 

il.$ For man!(,polic,; trial work is a ~are event, in jurisdiction 7 
a lieutenant wlth 17 years experlence, 10 as a detective, 
said;he had been to court only once. 
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The two primary channels for case-related communications 

between police and prosecutors are the document~ry channel and 

th~ person-to-person, human channel. These channels have 

strengths and weaknesses that compliment each other. The 

documentary channel is best for conveying discrete items of 

information. The person-to-person is needed to convey greater 

amounts of information and fine detail. Prosecutors need both 

kinds of communication. One of the major reasons why information 

,needed by the prosecutors is not received by them is that one or 

the other of these two basic channels is not being used or not 

being used well. A second major reason for the omission or 

distortion of information is that there are virtually' no 

incentives and many disincentives for the police to transmit 

information. Various options exist for st~iking reasonable 

balances between financial constraints and the improved 

transmission of information from police to prosecutor. The 

maximum feasible communication system but also the most expensive 

is to have the two-channel system with a good documentary channel 

operating in tandem with a pe'"';;,,on-to-person interactive system in 

which the individual police officer familiar with the case would 

interact with an experienced prosecutor. Less expensive 

alternatives to and compromises with this ideal are available and 

can be arranged in such a way as to devote the greatest resources 

to the most serious criminals and crimes. 
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CHAPTER'IO DISCOVERING AND OBTAINING INFOru~TION 

A. Xhe Meaning of ·Discoy~ry. 

One part of the case-related communication breakdown between 

police and prosecutors is due to problems i.n the transmission 

process. Information which the police have does not get fully or 
u 

accurately transmitted to the prosecutor. The other part of the 

problem is that the police do not discover certain information to 

begin with. The reasons for this second part of the problem are 

examined in this chapter. 

~lhen prosecutors complain that the police do not "get" the 

neccessary information they may be referring to anyone or all of 

three distinct things: (1) locating information (evidence); (2) 

recognizing the evidentiary value of information that has already 

been located; and {3} manipulating potential sources of 

information in order to obtain information. These three 

components of the discovery process are explained below. 

10 Locating Information 

Information about a crime and the criminal is located in two 

places: in the field and in some official records of the 

criminal justice system {primarily, prior records information, 

but also other police intelligence reports about current criminal 
(, 

activity). It is useful to discuss the problem associated with 

these two efforts separately. 

a~ Information in the Field 
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Any understanding of. how the police locate crimes and 

criminals and how this affects the prosecution of the case,must 

begin by recognizing four facts. (1) The vast majority of crimes 

come to the attention of the police as the result of citizens' 

calls to the police (Reiss, 1971). Only a small proportion of 

crimes are located by the police as the result of proactive 

policing. (2) The vast majority of crimes that are solved (i.e., 

a suspect is identified) by the police are solved on the basis of 

information supplied by the witnesses and contained in the 

initial police,report (Greenwood, ~~, 1975). For the most 

part they are not solved on the basis of new information 

generated by police investigative activities o (3) For the 

purposes of prosecuting a case successfully the best evidence is 

the information (evidence) available and obtainable at the scene 

of the crime as soon. after the criminal event as possible. 

Collaterally, in regard to those cases where the defendant is not 

apprehended at the scene but at some later time, the best 

evidence (information) obtainable from that suspect is the 

information obtainable at the time of arrest and initial 

questioning. (4) In the vast majority of cases the type of 

police officer who is the first officer to reach a crime scene 

and also usually the one who makes most arrests is the officer 

with the l.~ast training, experience and understanding of the 

information needs of the prosecutor v namely, the patrolmen 

(Reiss, 1971). 

The prosecutor's complaint about the police failure to 

locate information (evidence) about crime is n&1 about finding 
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crimes that would otherwise not have come to the attention of the 

criminal justice system nor is it about identifying suspec~s~ 

Rather, it focuses on the police failure to obtain certain 

information at the scene of the crime, at the scene of the 

arrest, and at other field locations for those cases which the 

police refer to the pro~ecutor f.or action. 

Some things which prosecutor commonly complain that police 

do not obtain are listed below. 

1.. Fingerprints: Prosecutors recognize what the public 
)\ 

aoes not, namely. that obtaining fingerprints In many 

cases is a waste of time. But they also know that in 

some cases it is' essential to have fingerprints. 

Illustration #10~ 

A tria~ prosecutor in a large eastern city pointed out 
that f1ngerprints are essential evidence in some cases, 
especially murder cases. The wclassic w~/ case is the not 
infrequent situation of the murder of ~qderly people 
living in changing neighborhoods. Their bodies will be 
found in the .home and the house will have been ran
sacked. Frequently the only way to place the defendant 
in the home is with fingerprints. FurtheDmore, failure 
to get the prints in situations w,here they obviously 
could have been gotten weakens the case in other ways. 
This prosecutor recently had such a murder case in 
which a IS-year old boy confessed to the killing of an 
elderly couple. According to his story he had been in 
the house for two hours in the course of ransacking and 
murdering the couple. The prosecutor was sure that his 
fingerprints were wall over everything. w But, the 
police did not bother to get prints. When the case 
went to trial the defendant acclaimed that the confes
sion had been beaten out of him by the police: and, the 
defense attorneys used the fact that the police did not 
get any prints to support the argument that they had 
beaten a confession out of the defendant. They argued 
that if the defendant had really been in the house for 
two hours his prints would· have been everywhere and the 
police would not have needed the confession. They 
suggested to the jury that. they consider the reasonable 
inference that since no prints were produced it must 
have been because the defendant really was not there. 
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AObviously· the alternative explanation did not make 
sense, namely, that he left fingerprints everywhere and 
the police didn't bother to get them. 

This particular prosecutor complaint was not 
against individual policemen but against the entire 
police department which he said has a general policy 
against emphasizing the collection of fingerprints. He 
claimed that in 11 years as a prosecutor he had never 
seen a fingerprint in a case. Furthermore, he 
descr.ibed another case where an unidentified female 
body was found under a bridge and it was suspected th'at 
the girl was somebody who had been missing from 
upstate. The prosecutor's office sent the police_to 
the girl's apartment for fingerprints~ But, the city 
police reported that they were unable to get any of her 
fingerprints from her apartment! The prosecutor's 
office then sent the state police who brought back 10 
fingerprints~ . 

2. Specific elements of the crime: Prosecutors say that 

the police do not know the legal elements of crimes 

well enough to know what specific pieces of information 

need to be obtained to prove to case. For instance in 

burglary cases it is important to know whether the 

defendant had the permiSSion of the owner of the 

dwelling to enter the house. But, the police 

frequently fail to determine this. 

3. Witnesses/complainants: There are several aspects to 

the prosecutor's complaint here. Basically, the 

complaint is that police do not get the names and 

correct addresses of witnesses. This problem is 

especially acute when it comes to the burglary of 

business establishments and rental property where the 

prosecutor needs to know the legal owne r of. the 

property. Another aspect of the complaint is that 

police fail to get enough witnesses or all the relevant 
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Eliminating defenses: Police fail to eliminate certain 

defenses that' could be quickly destroyed with a small 

expense of police time. Typically this involves 

checking out the story that the defendant gives the 

police at the time of arrest and -thereby establishing 

whether the defendant's alibi is the truth of a lie. 

Either outcome 'would' be useful to the prosecutor. 

5. Failure to triangu~ate: Prosecutors complain that the 

police stop their investigations after getting one kind 

of evidence such as confessions or eyewitness identi

fications. They do not recognize the need for 

redundant or multiple sources of evidence in order to 

protect the strength of the case. 

lllustration tlo~ 

A midwestern prosecutor described a case where a 
defendant robbed three victims at gunpoint in a 
restaurant. During the Course of the robbery the 
defendant ~nswered a telephone call. The robbery tQok 
about;c.~S·-m:.nutes from beginning to end. 

The.police caught a suspect fleeing the scene and 
had the three victims positively identify the suspect 
Because of the positive identifications the police did 
not bother to obtain fingerprints from the telephone in 
the restaurant nor did they bother to check out the 
defendant's alibi that at the. time of the robbery he 
was at a bar two blocks away_ Several months later in 
preparing the case for trial the prosecutor discovered 
that the three witnesses were contradictory in their 
desc~iptio~s of the suspect. One recalled that he was 
wear1ng wh1te pants; the other thought it was stripped 
pants! and ~he third thought it was black pants. With 
such 1ncons1stency among the witnesses the strength of 
the case rapidly deteriorated. At that point the 
prosecutor sent the police backcto check the alibi but 
the bartender at the place where the defendant claimed 
he had been could not reme~ber the events of that 
night. Furthermore, it was too late to obtain 
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fingerprints from the telephone. The case ended in an 
acquittal at trii3.l. Afterwards the jury asked the 
prosecutors why the police had not checked out the 
alibi. 

The police tend to make errors of omission most frequently 

in cases where they catch the defendant redhanded. Apparently 

the police feel that such cases are so strong that they do not 

have to worry. Sometimes they become overconfident about the 

case and do not even do the obviol's things that should be done. 

1.1lustration ilO~ 

In jurisdiction l2! there was a bank robbery followed by 
a high speed chase ending shortly thereafter with the 
police apprehending the robber. However, the police 
did not bring the victims of the robbery to the arrest 
scene for an immediate identification of ~he suspect. 
In the opinion of the prosecutor reporting this 
incident, the police failed to del the on-scene identi
fication because they had assumed they had a strong 
case. However, the case was eventually lost because of 
the identification problems. 

60 Verbatim statements: Prosecutors complain that when 

the police do get confessions from defendants they only 

report to the prosecutor that -the defendant confessed 

to the crime.- Prosecutors prefer to have the verbatim 

statement of the defendant rather than the conclusion 

of the police that the defendant had confessed. 

Verbatim statements sound more plausible and credible 

to juries and are more difficult for the defense to 

deny or explain away. 

7. Fine detail: Prosecutors complain that police fail to 

supply the necessary fine detail required to prove 

points in court. 

.Illustration tlO~ 
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One common error in burglary·' cases is where the 
f~li~eln~n does not get all the information as to who 
the hast person who l~ft and first person to go into 

e ome after the crl.me. This is not a fatal error ~ 
It hcan be ~~lvage;d later on, but it would be ~fficie~t 
to ave thl.s done 41!arly. . 

In bu~glarY; and,receiving stolen property cases a 
commo~ poll.ce error l.S that the police report will 
desc~l.be the st~len ~r~perty but will not indicate how 
the l.~em~ were l.dentl.fl.ed by the victim. For instance . 
the Vl.ctl.m of a burglary may tell the policeman on the' 
scene, -Th~t'~ my radio,- but the law wants to know how 
~o7s,the Vl.ctJ.m know it is his radio. Are there any 
l.~J.tJ.als scratched on it? Poes he have a sales si1 
wJ.th a model number on it? Are there any identifYihg 
mark~ ;0 prov7 that it was his radio and not somebody 
e~se.s., For l.nstance, a husband may say Wthat~s my 
~J.fe,s Jewelr¥,· but he might not be able to identify 
lt wl.th 7ertaJ.nty at trial to the satisfaction of the 
law. ThJ.s could.be enough to raise a reasonable doubt. 

B. Information fr~~ice System Files 

With regard to -discov~ringW information that already exists 

in the police or other justice system files as the result of the 

defendant's having been previously involved in the system, there 

are several problems. The basic problem is the management of the 

criminal records files. These files are often incomplete, 

especiallyw~,t;~: respect to the conviction information, and are 

frequently. unreliable. The second difficulty with the files is 

the pro~lem of linking a suspect to his eXisting prior record. 

It is especially difficult to do this when suspects use aliases. 

Failure to find a previous record results in the defendant being 

tre~ted as, a first offender. This in turn means he will be 

treated with inappropriate leniencey at the bail, charging and 

plea bargaining decisions. 

IllustratiQn-llO~ 

It is frequently this failure to linl~ a sl.].spect t'o his 
prior record that lies behind the all too frequent 
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situation that outrages the publico Some heinous crime 
is committed by a defendant while he is on pretrial 
releasee The news media report the subject had been _ 
thrQugh the criminal justice system many times before 
and has always been treated leniently. This in fact is 
true but the reason for it is not always bleeding heart 
decision makers but a failure in communication~ 

In the District of Columbia, concern about the 
crime committed by people on pretrial release led to 
the passage of a preventive detention law which permits 
detention on the basis of a suspect's dangerousness (as 
opposed to his risk of fugoitivity). That law had been 
rarely used. One of the main problems in implementing 
it is the problem of linking incoming suspects to their 
prior records within the time between arrest and the 
bail hearing (Bases and McDonald, 1972). 

It has been argued that linking a suspect to his p~ior 

record may not be as important as linking him to reliable police 

intelligen,ce on his current criminal involvement which may not 

yet have resulted in much if any of a criminal record. The 

argument is that the real danger to the safety of the community 

is not necessarily the defendant with the extensive prior record. 

(Greenwood, 1979). Surely some of these defendants are danger

ous. But many of them have already peaked in their criminal 

careers and are old defendants aging out of criminal activity. 

The real menance to society is the young criminal who is actively 

involved in a series of crimes but either has not yet been caught 

or may have only a juvenile record. In some of these cases the 

police know through variou.s means (including their informants, 

calls from citizens, and their own patrolling efforts), that 

certain individuals are responsible for a series of crimes. But 

they cannot prove it. The problem for the police prosecutor 

communication system is to be able~to ~ocate this information 

when it is needed. When the sl1spect is arrested forsorne 
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offense, if th~ POlice do make their reliable information known 

to the prosecutor, not prosecutors will take it into account in 

their deciSion making. 

Several jurisdictions have responded to this problem by 

developing Whit lists. w These are lists of persons who are 

regarded by the police and/or prosecutors as the ·worst- street 

offenders. These lists are compiled on various bases and are 

based on the view that a few offenders account for a dispropor

tionate amount of crime. By putting these offenders on a list in 

advance of their being arrested, it is possible to reduce the 

chance that they might not be correctly identified when they do 

enter the system; and, it is possible to increase the speed with 

which they are identified and hence the speed with which prosecu

tion can comm~nce (a factor which increases the strength of the 

case) • 

111ustratiQ~~0~ 

In New York City a,hit. lis~ has been initiated as a.key 
componen~ of a proJect to 1mprove police-prosecutor 
cooJ(er,at10n an~ stronger and faster case building. The 
proJect began 1n response to a Rand study which found 
that 12% of the felons in New York commit 61% of the 
felonies. The police department developed a list of a 
thousand or so. of the worst street felons based on 
arrest records, prison records and the experience of 
anti-crime police commanders. The idea is for the 
polj,ce department to build stronger cases against these 
offenders getting directions from the district attorney 
as to what is necessary to make cases convictable 
(Bur\~au of National Affairs, 1978:2094). . 

~lustration 1l0~ 

In jurisdiction 2, the prosecutor.- asked all of the 
local police departments to submit to him the nam.es of 
t~e ~ost serious, ~angerous offenders in theirjuIis
d1ct10ns. The pol1ce were allowed to decide wha~ 
consti tuted seriousness themselves using police'- --
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intelligence and prior recor-d inforl'tldtion. Defendants 
on this list would be given priority prosecution. 

It bears mentioning that an important part of the problem of 

using ~hit lists" or other police intelligence in decision making 

is that most prosecutors require that the police judgment about 

the current criminal activities of a suspect be established in A 

raliable ~ .. C~ntrary to what many police officers apparently 

believe, prosecutors are-willing to take into account in,their 

decision making police intelligence about a defendant's current 

involvement in crime--even in the absence of any substan~ial 

criminal record. But, before giving such information any weight 

prosecutors want some assurance that it is reliable. 

.Illustration IlO~ 

In several jurisdictions we heard the same.bas~c point 
made by prosecutors about the value of pol1ce 1ntel
ligence. If an officer presenting a case to th7 
prosecutor simply says he wants "the son-of-a-b1~ch put 
away because hels a bad actor," the prosecutor w1ll 
dismiss the remark as possibly a person~l vende~ta for 
being hassled during the arrest or.poss1blY ~ol1ce 

unitiveness. On the other hand, 1f the off1cer says 
ihe police want the defendant to ~et.the boo~ thrown at 
him because the police have certa~n 1nform~t10n about 
him, then the prosecutor will give m~re we~ght to the 
police request. For example.' the off1cer.. m1g~t report 
that in three of the four recent burglar1es 1n a .. 
certain neighborhood the defendant was seen by pol1ce 
within a few blocks of the burglaries or that th7 
neighborhood citizens group has report7d.that ~h1l7 the 
guy has only been arrested for one ~al1c70us m1sc~7ef, 
l'Jeveryone in the ne~ghborhoo~ knows he:Ls r:~pon,:,1ble 
for the series of t1re slash1ngs and other v~ndal1sm 
that has hit their neighborhood .. 

20 Recognizing the Eyidentiary yalpe of Information 

The second version of the prosecutors I complaint that police 

fail to ·"get" information is that they fail to recognize the 
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evidentiary value of the information that is available to them. 

Conseq1.1ently, they do not pass it along to 'the prosec~tor. The 

most frequentlyciteQ ex"~'1tple of this is the police failure to 

recognize the value Qf false exculpatory statements by defen

dants. According to many prosecu~ors, the police seem to be 

laboring under the misconception that unless they haye a signed, 

written, complete confession from a defendant, anything less is 

useless for the purpose of prosecution. What the police do not 

understand is that such false exculpatory statements can be used 

by prosecutors both at trial and in plea negotiations to" 

strengthen their position. If the alibi can be checked out and 

established to be a lie then the state's case is greatly 

enhanced. Even where the alibi is not checked, it can be used 

against the defendant to show that he has made prior inconsistent 

statements fi'. Thus, it can be used to prevent the defendant from 

.. dreaming up some plausible alibi after he had had time to reflect 

on the case and discuss it with his attorney. Also, the threat 

of showing prior inconsistent statements can keep the defendant 

from taking the witness stand (a tactical 'advantage to the 

prosecution). 

30 ~tpulating Sources for Information 

The ,third version of what it means to "discover H or "get" 

information refers to the problem of e~tracting information from 

human and physical sources by lawful and humane means. For the 

most part this topiC refers to t\qO specific problems •. The first 

is that the police fail to elicit from witnesses and victims 
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their correct names and addresses as uell as useful testimony. 

Secondly, 'it refers to another aspect of the problem, alluded to 

ab,ove, namely, the police fail to get defendants to make false 

exculpatory statements. That iS I not only do the police fail to 

recognize the value of such statements when they are made but 

they do not make sufficient efforts to get defendants to make 

such statements. 

Bo factors Affecting the Discoyery and Obtaining of Information 

We turn now to an attempt to understr:md why the pol'ice fail 

to discover or obtain the information needed by the prosecutor. 

Where we can, we will point out solutions that have been or might 

be tried for resolving these problems. Many of the same general 

factors relevant to why the police do not transmit information 

(see preceding chapter) are relevant to the discovery problem. 

But, the specific content of those factors differ.] and, in some 

casesr their effects do as well. 

1. ~ Arrest Orientation 

Once again, the most fundamental issue is the definition of 

the police role in the criminal justice process. The fact that 

very little in the police reward structure (beyond personal 

pride) encourages the police to adopt a conviction-orientation 

goes a long way toward explaining why the police do not see it as 

their responsibility to do the extra work necessary to get 

additional information to make a case as strong as it might be. 
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2. Plea Bargaining and the Lack of Feedback 

Plea bargaining and the lack of feedback from prosecutors on 

case outcome and the reasons for the dispositions are two factors 

which simultaneously contribute to the problem of police not 

getting enol.lgh information. Plea bargaining is often the 

Erosecutor's solution to all but the fatal mistakes made by the 

police in making cases. In the present study and our previous 

study of plea bargaining76 we were frequently told by prosecutors 

that poor police work is not infrequently a major reason why some 

cases must be plea bargained. Some police officers recognize 

this to 1.:1 limited extent. (This is what lies behind one version 

of the complaint about prosecutors being too convicted-oriented. 

The police, know they have not built a strong case but they want 

the prosecutor to use plea bargaining 'as a substitute for doing 

the necessat~ additional investigative work to build a really 

strong ,ca~~o) 

i,(But the police do not have a systematic, statistical over-

view of the extent to which their failure to make case's strong 

contributes to the plea bargaining process. Prosecutors do not 

give systematic, instructive feedback to the police that would 

allow them to identify the extent to which police errors or 

omissions have contribute to the decision to plea bargain or to 

determining ,the terms of the plea bargain. This lack of feedback 

76 Plea bargaining in the United states, Grants Nos. ' 
75-NI-99-0l29 and 77-NI-99-0049 from the Law Enforcement 
Assistance Administration, u.s. Dept. of Justice to the 
Institute of Criminal Law and Procedure, Georgetown 
University. 
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perpetuates the police perception that minimal investigative 

efforts are enough. After all, so the perception goes, as, long 

accepted by the prosecutor, he can always as you can get the case 

get something out of it in plea bargaining. Alschuler (1968) 

also found this perception among the police and concluded that 

f 1 barga1'n1'ng actually fosters low standards the institution 0 P ea 

of police investigative effort. In our view it is not plea 

bargaining per se that fosters poor police work. Rather~ it is 

the lack of systematic feedback which would allow the police to 

know the consequences on case outcomes of their mistakes and 

omissions which prevents the police from developing a more 

sensitive appreciation of the informat:i:.on needs of the 

prosecutorG Simultaneously, this lack of feedback perpetuates 

the traditional, arrest-oriented definition of the police role. 

3. Kconomic Factors 

Economics is always a limiting factor in how much effort can 

'- .!I .a.....::1 ~ "' ... " .. Da ..... f-_ ... ; cular aspect of the police or the prose-De ueva L.eu. ,-0 .iU&.l' ... - -

cutor's function. The lack of financial resources is often cited 

by both police and prosecutors to explain their own failures as 

well as those of the other agencyo But, this explanation usually 

explains too much.. It is often used to hide the real issue. The 

question is not how much more evidence (information) the police 

could supply the prosecutor if th~y had double or triple the 

resources. The question is, -Why are police dollars being spent 

the way they are rather than in some other allocation ,of manpower 

and priori ties?- with the funds currently available, the police 
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have a choiceo One oversimplified but illustrative version of 

that choice is between generating a higher volume of weaker cases 

or a lower volume of stronger cases. A limited budget does not 

mean th~;' police cannot prov:'lde prosecutors with stronger cases. 

It only means that some other police priority will have to be 

reconsi.deredu However, a limited budget in an atmosphere where 

organizational rewards are tied to high arrest volume but not 

linked to making cases strong will mean that cases will not be as 

strong as they could be. 

4. Organizational Factors 

One of the fundamental trade-offs in organizing police and 

prosecutor work is to strike an appropriate balance between 

minimizing operational costs and getting the most experienced 

decision maker as close to the best source of information as 

possible. v7 As already noted, the best source of information 

about a crime is at the crime scene; and the best source of 
. 

information about an arrest is at the arrest scene and at the 

ti~e of the arrest. However, the police officer who is most 

likely to be the first at both of those scenes is usually the 

least experienced and knowledgeable officer, the patrolman.. The 

typical police solution to this problem has been to adopt a 

policy of limiting the nature of the patrolman's role in case 

investigations. The limits on that role vary by police 

department and within police departments by seriousness of the 

,7 And, of course, not violate the other considerations of 
speed, legality, accountability, fairness and justice. 
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crime. One extreme is to limit the patrolman to merely ·securing 

the scene of the crime" and calling in the ·real cops,· the 

A 
detectives, who take over the case and work it up from there. 

more mod~rate policy is to allow the patrol to do this initial 
I 

work-up especially on minor crimes and to call in the detectives 

the detectives 
on more serious crimes .. In ·very serious· crimes 

will be called to the scene of the crime, itself. Otherwise, 

they will pick up the case after the initial report of the patrol 
" 

officer has been fileda 78 In a few jurisdictions an added 

resource is dispatched to very serious crimes including either a 

legal adviser employed by the police or an assistant prosecutor 

on call to the police. 

In 26
0

5% of the 16 jurisdictions we studied, the patrol 

officers nev.er do the complete investigation in the sense of 

wri ting up both the initial report and doing any required follow-" 

up work necessary to prepare the case for prosecution. In these 

jurisdictions all cases are funneled through the detective 

division which, in theory at least, adds some information value 

to the report before passing it along to the prosecutor. In 

reality, we were told in some jurisdictions that for many of 

78 The definition of what constitutes ·serious· and ·very 
serious. varies by jurisdiction. Typically, it is only the 
large jurisdiction with a high crime problem that 
distinguishes between ·very serious· (e.g., certain murders~ 
including all killings by police, rapes, and high publicity 
crimes) and just plain "serious· cases (e.g., armed robbe.ry, 
burglary, and grand larceny). In smaller jurisdictions 
anything as serious as a burglary may be treated as top 
priority and a "detective may respond to the scene of the 
crime. 
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these cases there is little value" added to the report by the 

detective. 

Illustration tJO.7 

In jurisdiction 8, as in all jurisdictions patrol 
makes the initial response to the scene. Patrol never 
d~es the complete work-up on a case except for very 
m1nor cases. Rather, patrol officers are expected to 
c?mplete their activities within approximately 20 
m1nutes on the scene. Their investigative function is 
g7nerally limited to observing the scene, searching for 
w1tnesses, and transporting victims and witnesses~o a 
:egion~l det~ct~ve bureau. At the bureau, a detective 
1nterv1ews v1ct1ms, witnesses and the patrol officers, 
and then personally types all report forms. The result 
of ~his sy~tem is that for virtually all minor and 
ser10US. cr1mes (except for very serious crimes) there 
is virtually no investigation performed beyond what the 
patrolman ~uts into his initial report. D~tectives 
rar7ly go 1nto the field; they spend 80% o:E their time 
t:(p1ng; patrol officers complain that they aria not 
g1ven any credit for ability to investigate; and 
prosecutors say that they rarely get physical evidence 
or well-investigated cases. 

a. Managing Criminal Inyestigations 

In some cases the failure of detectives to add anything to a 

case is due to the fact that there is little more to be doneo In 

other cases it is a matter of priorities. The detectives have 

substantial caseloads and have to decide which cases to devote 

their efforts to. Recently, the LEAA-sponsored Managin·g Criminal· 

Investigations (Mel) project inaugurated a system designed to 

help detectives set priorities among their caseloads. But, from 

the point of view of the prosecutor, the Mel system has two maj~r 

limitations: It is only intended for use in cases where the 

sQspect has,nQt been identified. Thus, it provides no. guidance 

regarding how.much of the detective's energies should be devoted 

to enhancing the cases where a suspect has .. already been 
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apprehended and the case is being processed for delivery to the 

prosecutor. Secondly, it is only designed to p!'ioritize cases on 

the basis of probability of successfully identifying the suspect 

(see Cawley, ~~, 1977 and Cawley, ~ ~l 1979). It does 

not, prioritize cO.ses according to the probability of their being 

successfully prosecutedu 

In some ways, MCI is actually antithetical to the needs of 

the prosecutor.=79 It unintentionally contributes to the further 

glorification of arrest as opposed to conviction as a major goal 

for police. To some extent there is an inverse relationship 

between the probability that a case will be "sol"qed" (i .. e., a 

suspect identified) and the probability that the case will be 

prosecuted. This is because the sarne conditions which make it 

easier to identify a suspect also make it more likely that the 

prosecutor will not want to prosecute or will want to plea 

bargain it out to a lenient sentence. For instance, one of the 

msolvability factors· in the MCI system which strongly affects 

the priority of a case is whether the victim knows the" defendant 

and can identify him. But, it is precisely those cases where 

victims and defendants know each other (especially domestic and 

neighborhood disputes) that prosecutors are least interested in 

prosecuting to the fullest extent (see, eug., Vera, 1977; 

Williams, 1976; and Williams and Lucianovic, 1979). Other 

,9 At least this is true of the first generation of the MCI 
project. We are told that in its second version an attempt 
is being made to build in considerations of the needs of the 
prosecutor. 
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aspects of the MCI program, however, are potentially beneficial 

to the prosecutor1s interest ,in having cases thoroughly 

investigated. 

Illustration 110.8 

;n ~ar~ic~lar, the MCI program, as we observed it in 
JU~1Sd1ct10n 1, has created a standardized pattern 
wh1c~ all offi~ers must follow in investiga'.ting cases. 
For 1nstance, 1n burglary investigations the officer 
~ust check ~t least two neighboring residences and ask 
1f anyone w1tnessed the crime or saw anything unusual. 

The better, more conscientious detectives would 
probably ha~e done this in any event. But, now with 
MCI all off1cers must do it because there is an item on 
the police report form asking whether this was done. 
As some ?f the detectives pOinted out to us, the MCI 
system d1d not· necessarily make good detectives better 
(in the s~nse of giving them new ideas as t.o where to 
look for 1nformation). But, it did make them and all 
other officers more consistento Moreover, it brought 
the general level of investigative work thr,r.n,lghout the 
department up to a minimum standard of acceptability 
and consistency. For the prosecutor this, o'r course, 
me~nt ~hat the extra search for witnesses, for example, 
whl.ch. 1n ~he past. would only have been done by mor~ 
conSC1ent10us off1cers, would not be done in all cases. 

b. Enhancing the investigative role of the patrolman 

One component. of another LEAA-sponsored program, 'the 

Integrated Criminal Apprehension Program (ICAP), is also relevant 

to the problem of getting the most information out of the best 

sources, the crime scene and the arrest scene. A major tenet of 

the ICAP,J?~ogram is that the investigative role of the patrol 

officer should be increased (Grassie and Krowe, 1978; and 

Grassie, ~~, 1978). Five of our 16 jurisdictions had ICAP 

programs. To varying degrees th~y had adopted a policy of 

allowing patrol officers to work up all but the most serious 

cases as far as they could. In jurisdiction 12 the rule of thumb 
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developed by the police department is that if a suspect is a 

local person and no leads go outside the city limits, then the 

patrol officer will do virtually all of the investigationo 

Although the ICAP program is being evaluated, there is no 

systematic data yet on the impact of enhancing the investigative 

role of the patrolman on the quality of police work from the 

point of view of the prosecutor.§O However, in one ICAP 

jurisdiction a prosecutor expressed the view that despite the 

existence of ICAP the quality of the police reports was still 

uneven. This, perhaps, is to be expected unless at the same time 

that the patrolman's investigative role is enhanced he is also 

given the necessary training regarding the information needs of 

the prosecutoro91 

In another ICAP jurisdiction a substitute (or supplemental) 

1/" 

arrangement has been made to ensure that the investigative 

efforts of the patrol officers meet the needs of the prosecutor. 

A ·police-court" liaison officer position has been created. This 

person, a sergeant, I'eviews cases prepared by patrol with an eye 

towards the needs of the prosecutor~ Inadequate reports are sent 

back for further work. 

90 It is doubtful that this particular issue can be addressed in 
the evaluation data being collected because the evaluation 
design does not contain either an experimental design or a 
before and after design with respect to this particular 
feature. Another complicating factor is that the ICAP 
programs usually contain more than one component, thereby 
confonding the effect of the implementation of any single 
component. ' 

Bl This was anticipated and is built into the program. plan for 
lCAP program, see Grassie, ~ ~ 1978 • 
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CD Team Policin9 

Still another LEAA-supported program relevant to getting the 

best police talent as close to the best sources of information as 

possible is team policing. These programs have various formats 

and goal,s (President's Commission on Law Enforcement and Adminis

tration of Justice, 1967:53; and Sherman, ~.5ll..., 1973). One 

common theme is to close the historical gap between the patrol 

and detective functions. In some cases this is done by increas

ing the patrol officer's responsibility for investigating cases. 

In other cases it is done by creating teams of officers with 

patrol and investigative duties combine,a under a unified command. 

One of the hopes of this approach to policing is to reduce the 

boredom of patrol work and simultaneously create an incentive for 

patrol officers to do a better preliminary investigation by 

allowing them to see the case through--in some cases, to final 

disposition. In theory, the patrol officers will take greater 

interest and pride in their investigative work because of their 

new responsibility for the disposition~ 

Unfortunately there is not yet any systematic evidence on 

this point. The one major evaluation of team policing (Sherman, 

~.5!..L.r 1973) did not look at these programs from the prose

cutor's perspective. Our own findings ir- this regard are based, 

primarily on our findings in jurisdiction 15. There the team 

policing program was tried and abandoned. It was regarded as a 

failure both by the police and the prosecutors. 
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Illustration ilO p 9 

In jurisdiction 15 the team policing consisted of teams 
of investigators and patrol officers who were supposed 
to work together. A special squad room was designed so 
that each team had its own set of desks just outside 
its own glassed office area where the team's investi
gator worked and where interviews with suspects were 
conducted. Patrol officers were allowed to pursue any 
investigation they chose with the penaission of the 
team's commanding officero One patrol officer had been 
in plain clothes for four months while pursuing a lead 
he uncoverE~d that a group of local physicians were 
trafficking in illegal d~ugs. 

The rlaaSOilS given by the police for the failure of 
the program were not enti.rely clear. It was su~gested 
that: (a) inequities in workloads among the pol~ce . 
beqan to develop. Some officers would investigate a 
lot of cases and others would investigate very few. 
(b) Without specialization in a particular type of 
crime, certain advantages of specialization were l~sto 
For example, you could not develop a modus operand~ 
file or special skills needed to do investigations. 
(Cl With patrol officers working investigations, the 
number of troops on the streets 'were reduced. (d) 
Contrary to expectations, the prospect of doing 
investigations was not a major incentive to many patrol 
officers. 

The original program has been abandoned but a 
residual program remains. Individual patrol officers 
have the option of pursuing investigations if they care 
to. Currently about 15% of the patrol officers 
exe.::cise that option. The lieutenant reporting on the 
progtam said, "We're now letting water seek its own 
levelo After two years of team policing we now have a 
happy medium. Some cops just like to do arrests ~nd 
that's all they do. Others like to follow cases 
through." This lieutenant found the outcome of the 
team policing experiment ironic. Prior to the 
experiment when the detectives did all the case work 
after arrest, the patrol officers complained that they 
didn't have an opportunity to do more in the case. 
Then when given the opportunity, the majority of them 
did not take it. 

Ftom the point of view of the prosecutor in that 
jurisdiction the j:~am policing experiment was lIa bust." 
Previous to the experiment· he felt he had "great 
detective work." But, during the experiment, team 
policing case,s were being worked by "amateurs e n He 
said it takes years to become a good detective • 
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c. Career Deyelopment/Rotation Qf Assignments 

Yet another way of increasing the investigative skills of 

the patrol officer is through a program of Rcareer development W 

or in~service training. In jurisdiction 12 this is done by 

rotating all officers in the department through all the various 

assignments. Patrol officers are aSSigned to serve as detectives 

for six monthS! Ito a year. The program is praised by the· police 

but criticized. by the prosecutors. The police appeared to not 

only enjoy the OPPt'>rtunity for a change: in assignment buJ: also to 

learn more about the function of the prosecutor and his informa-
. 

tiori needs. The prosecutor's complaint was that the program 

meant that his office was constantly having to train new police 

officers aSSigned as detectives.. The prosecutors made the sainE! 

complaint that the prosecutors in jurisdiction with the team 

policing made, namely, that the program meant that cases were 

being investigated by "amateurs." One prosecutor complained that 

it amounted to institutiopalizing mediocrity. Instead of allow

ing for specialization and the accumulation of expertise among a 

few detectives, it meant that the general standard of investi

gative work sank to the lowest common denominator. However, this 

need not happen. A program of career development could be 

operated in tandem with the traditional practice of allowing some 

officers to specialize in detective work. The rotating patrol 

officers could be assigned to the less serious cases where if 

errors are made the consequences' are less disastrous. 82 

There was an amusing irony in the baleful complaint of 
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prosecutors in jurisdiction 12 that "as soon as we break them 

(the rotating police officers) in and make good detectives out of 

them, they rotate out of the assignment." We had heard that 

complaint many times before. But it had always been from the 

police complaining about prosecutors moving on as soon as the 

police had trained them in how to be prosecutors. The two 

versions of the same complaint point up the fundamental need for 

a continuing program of in-service training for both police and 

prosecutors .. 

de Prosecutor Qn-Call and RollOut Programs 

still another way of enhancing the knowledge and expertise 

of the police officer (be it patrolman or detective) at the crime 

and arrest scenes is to provide him with legal counsel, prefer

able an experienced prosecutoro Various organizational arrange

ments for accomplishing this are in use. They all appear to 

improve the quality. of the investigation at the crime and arrest 

scenes and to simultaneously benefit the local police-prosecutor 

relationship in other important ways including increasing the 

trust, good will and mutual understanding between the two 

agencieso 

The two main differences in the programs that exist are: 

(a) whether the legal counsel is an employee of the ~rosecutor's 

office or the police department; and (b) whether counsel comes to 

82 Such an arrangement would parallel the in-service .training 
arrangements that exist in most prosecutors' offices for 
breaking in new prosecutors. 
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the scene; or only gives advice by phone or at his office; or is 

stationed in the police department. The arrangement with the 

maximum benef.its is where counsel is an experienced prosecutor 

who comes to the scener-'-of. the crime or the arrest (or interroga

tion). Of course, this is also 'the most expensive arrangement. 

Therefore, it is usually only used for the most seriolls crimes. 

This arrangement, in effect, comes very close to being the 

"ideal" communication system we have described as the model which 

criminal justice systems must strive to achieve. It brings a 

decision maker (an experienced prosecutor) who best knows what 

the ultimate decision maker (probably another prosecutor) needs 

to know closest to the best source of information (the original 

crime or arrest scene). But it also has some potential draw

backs. For one thing there is the danger that the prosecutor 

will lose his legally recogn.,ized quasi-judicial status with its 

legal immunities. He may be regarded at law as acting in a law 

enforcement capacity~ Secondly, he may become a witness in the 

case and therefore become· unable to prosecute it. Also, this 

possibility of his being called as a witness could create 

scheduling problems. Thirdly, he may overstep the line between 

being an adviser and taking command of the investigation. This 

in turn could offend the police. Even if he does not try to take 

command, his directions, questions and suggestions may cause 

resentment among the police. This set of problems is a danger 

whether or not the prosecutor re~ponds to the field or. is in 

contact by phone. 

Our observations in jurisdictions with prosecutor on-call 
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and roll-out programs indicate that on balance the benefits 

outweigh the deficitse The problem of prosecutors losing their 

quasi-judicial status may be continuing potential danger but it 

has not yet become a problem in the field; n.or has there been a 

problem of prosecutors being called as witnesses in their own 

cases o On the other hand, there have been problems with both 

police and prose~utors overstepping their roles and offending 

representatives of the other agency. Also, the police. have 

reacted with resentment to the presence of prosecutors in squad 

cars and to prosecutors asking questions and giving directions at 

crime scenes. But, in both cases, more good will than bad was 

generated; the quality of the investigation in the particular 

cases was improved; and the long-term relationship between police 

and prosecutors was enhanced. 

Illustration *10~ 

In Nashville/Davidson County, Tennessee, as part of the 
ICAP program there, law students and young lawyers were 
hired to ride with the police and give on-the-spot 
legal advice. Initially, the police resented theiF 
presence and took the attitude, "who a.re you to tell me 
what need~ to be done. R But, within a few months the 
police came to know the Afield advisers" personally and 
not only accepted their advice when it was given ~ut 
even sought it out in advance of taking action in other 
cases. 

eD CQnttol1ing Follow-Up Inyestigations 

Information that is needed for the prosecution but is not 

gotten at the crime or arrest scenes must be obtained from 

follow-up investigationsD In the division of labor within the 

police and between police and prosecutors, there are t~ree 

meanings to the notion of fo~low-up investigations. First, there 
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is the follow-u~ work done by detectives after receiving cases 

from the patrol. Second, in jurisdictions where prosecutors' 

offices have some form of early case screening, there is the 

follow-up investigation requested by the prosecutor doing the 

case screening. Thirdly, there is the follow-up inv~stigation 

done in connection with the final preparation for trial--which 

typically occurs several months after the case has been in the 

system. 

The primary responsibility for assuring adequate preliminary 

and early follow-~p work lies with the police. If they do not do 

it right it probably will not get done. By the time the prose

cutor gets into the case the evidence may have disappeared or 

evaporated. 

The follow-up investigative work done within the police 

varies considerably among departments. In some ~urisdictions 

neither the detective division nor the uniformed patrol do any 

follow-up investigative work on arrests made by the·patrol. In 

others all arrests are routed through the detective division, but 

the "follow-upn investigation is nothing more than typing the 

police report for the patrol officer. In still others· the 

detective division handles all cases and for some of them does 

some follow-up work, such as telephone inquiries, re-interviews 

of witnesses, and other fie~~. work. 

Illustration 110.11 

Jurisdiction 7, a large urban jurisdiction, does not 
assign its felony arrests made by patrol to the detec
tive division for follow-up investigation. No further 
investigation of these cases will be done until and 
unless several months later when ~ prosecutor gets the 
case he requests further follow-up work. This police 
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department has had the philosophy that every officer 
works on his own caseo Thus, the only cases which have 
follow-up work done on them are the cases in which the 
arrest was initiated by the detective himself. A 
former inspector in the department estimated that 
detectives there spent less than 1% of their daily work 
on follow-up investigation. 

Illustration !10,12 

In jurisdiction 8, all felony arrests are processed 
through the detective division. But this simply means 
that the detectives type up the case files for the-. 
arresting officer. Detectives in that jurisdiction 
estimate they spend 80% of their time typing reports. 
Little in the way of adding additional information to 
the case is done in this process. 

In jurisdiction 3, 10, and 12, the'detective 
divisions review cases referred to them by the patrol 
and do follow-up investigation including both telephone 
contacts, field work, and re-interviewing of witnesses. 

Whatever the arrangement regarding follow-up investigation 

is within the police department, the common complaint of prose

cutors is that it is difficult, if not impossible, to get the 

police (patrol or detective) to do follow-up investigation, 

especially after the case has been officially transferred either 

to the court or the prosecutor's jurisdiction. This complaint 

actually constitutes the major part of the prosecutor's complaint 

that the police are too arrest-oriented. Once the case becomes 

an official police statistic either in the form of a case filed 

in court or cleared by arrest, the police interest in it drops 

off dramatically. In some jurisdictions this drop-off is less 

pronounced in cases involving serious crimes. But in other, 
, 

high-volume jurisdictions it is true even for the serious crimes. 

Illustration II~l~ 

A senior prosecutor in jurisdiction 7 reported that 
even in homicide cases as soon as the investigator 
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finds the first witness he brings the case over, gets 
it charged, and moves on the next case. 

Illustration tIO.l! 

A senior prosecutor in jurisdiction 16 reported that in 
the neighboring city jurisdiction where she previously 
worked if a prosecutor had asked a police officer to do 
any follow-up work, "the cop would have told the 
prosecutor to drop dead." 

The problem of getting police follow-up occurs not only in 

connection with cases where arrests have been made but also in 

connection with arrest warrants. Getting the warrant issued is 

an end in itself for the police in some jurisdictions. It 

represents an officially ac'ceptable category of case .disposition. 

The case wasn't just "closed." A warrant was issued! 

Prosecutors control and direct police follow-up investiga

tions in several ways. One strategy is to simply withold the 

statistical carrot until the job is done. 

Illustration t1Q,15 

In jurisdiction 16 the prosecutor's office discovered 
that it had power over the police which it had not 
created but was nonetheless willing to use. At some 
earlier time, the local police department had adopted a 
policy of regarding the case as being "cleared" only if 
the prosecutor's office signed off on the case. pnce 
the prosecutors realized this they found that they 
could get follow-up work done by simply refusing to 
sign-off on the case. 

Illustration 110,16 ' 

In his study of the charging practice of prosecutors in 
Alaska, Ring (1979) reports that prosecutors there also 
use the tactic of holding off filing a complaint as a 
form of leverage to get the follow-up investigation 
done. However, the prosecutors feared that by doing'so 
they were losing some legitimate cases because there 
was a risk tha,'t:. the police would not bother to do the 
follow-llP work. 
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Similarly, with regard to police requests for 
arrest warrants, the prosecutors would wave the carrot 
in front of the police. They would request that 
further investigation be done into some essential 
element of the case before they would issue the 
warrant. In some cases they knew "full well that the 
officer would not return again to the office with the 
case." Ring reports that in general Alaskan 
prosecutors found that getting follow-up investigations 
from the police was difficultu 

Illustration 11Q.12 

In jurisdiction 7, the prosecutor's office flatly 
refuses to issue arrest warrants, because the police had 
piled up thousands of them, which, in the opinion of 
the prosecutor' s officer they m~ver intended to 
execute. The prosecutor's office was in effect refus
ing to allow the police to play statistical games with 
arrest warrants.. The local police, however, did not 
understand what his purpose was and resented the 
practice, interpreting it as ~m example of prose
cutorial arrogance and stubborness. One of the 
negative consequences of the tactic was that the police 
could no longer get cases listed in the national 
criminal information system II.:>perated by the FBI. 
Therefore if the suspect were apprehended in connection 
with some other offense, he would escape the efforts of 
the police to locate him in connection with the other 
prior case. 

The prosecutor can only use the carrot technique in juris

dictions where his office reviews the case at an early point in 

the charging process. The most strategic position is a review 

before the case has been initi.ally filed in court. The second 

best position is a review within three to ten days of arrest and 

at a pOint in the process where the prosecutor may still refuse 

charges (i.e., he does not regard himself as bound legally or 

politically or administrativ11ely by the findings of a probable 

cause hearing). A review at any later pOint would be ,largely 

worthless both from the point of view of trying to get evidence 

while it is still fresh and trying to motivate police with the 
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carrot of having the case charged. 

Illustration tlO,18 

In.juri~dicti.on 6 the prosecutor found that once 
the po11ce f1led a case in court it was difficult to 
get the police to do follow-up work. Thus he . 
restructqred the initial filing process and required 
that all police cases be reviewed by his office before 
they could be' filed in court. Having made this 
arrangement, he also used the tactic of refusing to 
approve cases until all of the obvious follow-up work 
that was needed to be done was done. At first the 
po~ice resisted this tactic. But subsequently the\T 
a~~~sted to it ~nd learned to call the prosecutoi~i' 
or~1ce and see 1f he would accept a case before 
bothering to drive over to the county seat. 

Assuming the prosecutor has an early case review procedure, 

there are.other limitations on the carrot strategy. Sometimes 

the carrot may not be big enough. Prosecutors report that is 

especially difficult to get police follow-up investigation done 

in minor cases. Rather than chasing down more information 

(especially at the end of a tour of duty), the police would 

rather that the prosecutor just accept the case and "see what he 

can get." In addition it would be politically risky for prose

cutors to continually reject cases where probable cause exists 

but some additional case-strengthening work needs to be done. 

For these reasons police and prosecutors in some Jurisdic

tions have either supplementea the carrot with the stick or 

relied on a stick strategy alone. One form of the stick is a 

ranking police officer--preferably with a reputation for 

orneriness--who is assigned to the job nof police-prosecutor 

liaison" or "police-court liaison" or "case courier." ~ All 

prosecut9rial requests for follow-up work are referre~'to him and 

he makes sure they get done. 
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lllustration 110.19 

In Nashville/Davidson, Tennessee, a prosecutor familiar 
with the project there to improve the quality of cases 
delivered to the prosecutor's office reported that 
getting case follow-up was a problem especially in 
minor cases. The project there experimented with a 
variety of ways of running their project but in the end 
found that ·you have to have someone who can kick their 
asses and tell them to get the hell back out there on 
the street and get the information~WS3 

Illustration 110.20 

In jurisdiction 12, as part of an ICAP program, all 
cases are transferred from the police to the prosecutor 
by a sergeant who goes over the cases with a prose
cutor. He brings back requests from the prosecutor for 
follow-up investigations. He notifies the officers in 
charge of the respective cases of the prosecutor's 
requests and gives them each a specific da.te by which 
time the wQrk is to be done. 

The sergeant then places the request on an index 
card and files it in a box sorted by cards labeled from 
1 to 31. The request card is filed according to the 
day of the coming month when the follow-up work is due. 
Thus, for example, on the 15th day of the month the 
sergeant will pull all cases which had follow-up work 
due on that day. He will determine if the work has 
been done and will deliver it to the prosecutor. If 
the work has nct been done, he sees that it is done 
and, in appropriate cases, can institute negative 
sanction against the responsible police officer. 

Part of the follow-up problem is related to the ·scheduling" 

and ·accessability· problems complained about by the police and 

prosecutors. In some jurisdictions prosecutors complain that (a) 

they do not know who is in charge of a case1 or (b) who they 

should call to find out either who is in charge~ or (c) how to 

83 Telephone interview with anonymous assistant 'prosecutor, 
Metropolitan Nashville/Davidson, Tennessee, Oc~ober' l, 
1980. 
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get follow-up work done; or0(d) when they call ,th~ officer they 

! 

want is not working the day shift and cannot be ;;,reached. One 'of 
I 

the additional advantages of the case courier ~ystem described in 
// , 

Illustration #10.20 ia that it solves these p~oblems. The 
/1 

courier officer beccme)s the contact man to whom pY.:osecutors can 
'~ f 

refer all requests anv who becomes responsib~e for contacting 
'I /~-;..~ 

officers working nigh~ and weekend shifts. 

In jurisdictions where the police bring cases over to the 

prosecutor's office themselves an alternative strategy for 

assuring investigative follow-up is being used.. It cons'ists of 

having the officer in~harge of the'case sign a follow-up list of 

things to be done. 

Illustration ilO~21 

In Washington, D.C., the prosecutors review cases 
individually with the arresting police officers before 
the cases are initially filed in court. In misdemeanor 
cases this conference will serve both as an initial 
charging as well as a trial preparation discussion. It 
is the only meeting the polic~ and prosecutor will have 
before the case goes to trial or is plea bargained out. 
The next time the case is in court will be for trial 
and it will be handled by a different prosecutor. He 
will have a stack of 20 or more other cases to dispose 
of the same day~ If follow-up investigation is needed, 
thenei ther the police get it done or it is not d~:me at 
all. 

To assure that the follow-up inve~tigation does 
get done the prosecutor's office developed a' form on 
which the prosecutor lists the specific things to be 
done in the follow-up e.g., ·witness A is to be re
interviewed to 4etermine is she saw the gun.~ 

The list iSi/made out as the prosecutor interviews 
the police of,ficer about the case and fills out the 
p~osecutor's file. When finished, the form is Signed 
by the police officer as well as the prosecutor. One 
qOpy is given to the officer. The ather ,is placed in 
the prosecutor's file. On the day of trial the new 
prosecutor will know what done and will be able to hold 
this officer accountable if the case is weakened or 
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lost because of a failure t~conduct the agreed upon 
follow-up work. 

In still other jurisdictions without the case courier or the 

signed follow-up sheet systems, the prosecutors have either 

become accustom to not asking police to do case follow-up or they 

come to rely upon informal social relationships which tbey 

develop with police officers in order to assure follow-up. If 

they can get to know the detective personally and/or t~~y work 

with him regularly, then they can ask for follow-up and expect to 

get it. But this informal system has its drawbacks. Because it 

relies upon social ties, it is inconsistent. Some prosecutors 

get some police officers to follow-up cases some of the time. 

With staff turnover the system breaks down. Furthermore, without 

formal recognition of the importance and legitimacy of these 

requests, police officers sometimes get caught in competing 

loyalties and priorities. Situat;;f,ons arise where they have to 

choose between doing follow-up work for a prosecutor or doing 

something that the officer's superior wants done. 

4. Personal Factors 

a o The Police Understanding of Prosecution Information 
Needs: The Decision Simulation Study 

10 A Theory 

One possible explanation for the failure of the police to 

obtain (and transmit) as much information as the prosecutor needs 

runs somewhat contrary:to conventional wisdom. It may be that 

the police know what 'the genera'! ~gories of j,nformation the 

prosecutor needs but fail to appreciate the amount of information 
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-, the prosecutor needs. This possibility was explor,ed through the 

use of our decision simulation methodology'. Th e results .support 

the cO,nclusion that the police do know the general categories of 

information needed by prosecutors but significant by under

estimating the amount of information prosecutors feel they need 

in order to decide what to do with the same case. 

Police officers were toldg~to imagine they were senior 

officers in a hypothetical jurisdiction85 and were being asked by 

a junior officer for adv:.tce about what to recommend to a 

prosecutor in a robbery case. He could recommend that the case 

be n()tcharged, or charged and taken to trial, or charged and 

plea bargained. If the recommendation was to plea barcgain it, 

the officer also had to give advice as to the terms of the plea 

barga:ln. In order to advise his hypothetical junior colleague, 

the officer was free to learn more about the case by' selecting 

items of information from a folder containing 44 index cards 

arranged so that the title of the item of information showed at 

the bottom of the card (e.g., -Defendant's prior record and 

police reputation") but the actual SUbstance of the information 

could not be seen unless'the of:ficer selected that card and read 

the hidden information. 

~he officer could select as many items of information as he 

wanted. The number of items~ their rank order of selection~ and 

. 
84 For sampling information see, Part I, Chapter 1. 

. 
85 For a description of the characteristics of the hy.pothetical 

jurisdiction see Appendix G •. For a description of the 
specific items of information in the case see Appendix H. 
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their specific content were recorded and analyzed. The same 

simulation was conducted with prosecutors •. S6 The analysis 

presented here focuses only on the degree of agreement between 

police and prosecutors regarding hc)w many items of i.nformation 

are chosen; what items are chosen: and in what rank ordere'87 

Four hypotheses based on our interviews and the literature were 

developed. 88 

2. Hypotheses 

Given the fact that prosecutors complain that they do not 

get enough information from the police and the fact that the 

police seem to think the prosecutor could go to trial more often 

with the information he has, it seemed reasonable to hypothesize 

that: 

HI: The police would select significantly fewer items 
of information than prosecutors before making 
their decisions. 

Given our previous findings regarding how much time and 

86 In the simulation with prosecutors, they, of course, were 
told to imagine that they were senior prosecutors advising 
junior prosecutors. This data were obtained in the course of 
our plea bargaining study and was simply subjected to 
secondary analysis for the purpose of the present study. For 
comparisons between prosecutors and defense attorneys 
decisions using these same cases see I~cDonald$' ~ AL." 1979. 

87 Comparisons between police and prQ~ecutors regarding their 
outcome decisions after consulting the information are 
presented in Part II, Chapter 3 of this report. 

~8 There is a substantial literature on factors affecting the 
prosecutor's charging and plea barga!ning decisions (see our 
review of this in Part IVe Chapter 9.) But we were only able 
to find three studies on pollce decisions making regarding 
the charging decision and none regarding plea bargaining (see 
Siegel, ~~, 1974; Littrell, 1974; and Battelle Memorial 
Institute, 1977a). 

- (Footnote continued) 
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experience it takes to learn how to ftevaluate ft cases and 

determine w'hat their appropr!ate dispOSitions should be (see 

McDonald, ~ Al...., 1979) and given that the police have less 

experience in evaluating cases than prosecutors, it was 

hypothesized that: 

H2: Pro~ecutors would vary les-s among themselves than 
pol7ce would among themselves regarding the number 
of 1tems selectedobefore making their decisions. 

Given the widespread police complaints that prosecutors are 

too lenient, too willing to drop cases or plea bargain them, and 

too obstructionist, it seemed reasonable that this may be 

reflected in differences between police and prosecutors in the 

items of information that they would regard as most important in 

determining what decisions to make. One way of measuring this 

would be to compare the r~lative frequencies with which specific 

items of information are consulted by the two groups' before 

making their decisions.89 It was hypothesized that: 

H3:' There would be a difference between police and 
prosecutors in the relative frequency with which 
items of information would be consulted before 
making their decisionso 

,l~'/ 

Note that we did not try to predict which specific items of 

information would be picked more or less often by police and 

8·9 Of course, we recognize that by itself the frequency of 
consulting an item of information is not conclusive proof of 
the importance attached to the item. Police and prosecutors 
could in theory consult an item with equal frequency but 
attach different weights to that item and thus reach 
different conclusions. Our methodology does not allow for an 
analypis of that possibilitYD 
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prosecutors. However, the police complaint that their opinions 

are not taken into sufficient account by prosecutors wou~d lead 

one to expect that the item labeled, "Defendant's prior record 

andreputation= as well as the item labeled, ·Police attitude 

toward propos,:'.~d bargain eI would be chosen more frequently by the 

police than by prosecutors~ Also, given the police complaint 

that prosecutors do not care enough about victims, and the 

related police belief that they (the police) are the defenders, 

advocates, and representatives of victims, one would expect the 

police to consult the item labeled, ·Victim's attitude toward 

bargain~ more often then prosecutors. In addition, the police 

complain about prosecutors being too lenient and not giving 

defendants what they deserve, would suggest indirectly that the 

police would be less likely than prosecutors to select informa

tion relevant to a rehabilitative as opposed to a retributive 

theory of sentencing. Thus, the police would be less likely to 

consult information about the defendant's social, psychological 

or employment histories. 

The fourth hypothesis is related to the third. It is 

another way of measuring the importance attached to specific 

items of information. Here the measure is not simply the 

relative frequency with which an item is chosen but the rank 

order in which it is choseno It was hypothesized that: 

H4:' Police would pick items in a different rank order 
than prosecutors before making their decisions. 

Again, as in hypothesis 3,-we do not try to predict the 

direction of the difference. But, for all the reasons mentioned 

-371-

-. 
in connection with hypothesis 3, one would expect that those 

items which the police would rank more highly than the prosecu

tors would be reflected in a higher rank order of tho~eitems in 

the police selection pattern than in that of the prosecutors. 

3. Findings 

The findings of the analysis of the simulation data are 

mixed. The hypothesis that the police would consult fewer items 

of information than prosecutors was strongly confirmed. 

Prosecutors chose on an average 12.9 items of information 

compared to o~ly 9.2 items for police9 The hpothesis that there 

would be greater consensus as to the number of items chosen among 

prosecutors than there would be among police officers was not 

supported. The coefficient of variation was virtually identical 

for police (0.478) and prosecutors (0.473). The hypothesis that 

police and prosecutors would differ in the frequency' with which 

they selected specific items was confirmed in some respects and 

disconfirmed in others. If one simply looks at the difference in 

the percentages of police and prosecutors selecting specific 

items of information one fines many differences of fairly 

subetantial amounts (see Table 10.1). For example, 97.1% of 

prosecutors compared to only 82.1% of police consulted the item, 

"Basic facts of the case." However, if one rank orders the items 

according to the frequency with which prosecutors consulted them 

and compares this rank order with the rank order for the police, 

one finds a .~)tatisticall~f signif~cant, very strong positive 

relationship between them (Spearman's Rho [RS] = +.73).~~O· Thus, 

overall, there is more agreement than disagreement between police 

-372-

~?~-:t .. -_~ ...... -"'!' .. -~-~ __ ... ...,.. --~ ... __:_---. -~-~ "'. ... • --. __ t_--:-' ______ ~.~ ... _._ ~.~.-""'*~""-"'''.''' . "' .•. 

j" 

, 



r 

fJ· 

, , 

, 

(r i 

I 
j 
I 

, " ,\, 

: .. 

--~ ~~--.,~-------

------------------------~--~-~,~-----~ -------------,~.~~~~,---,------,--~ 

Table lb,.l 

FREQUENCY WITH WHICH UNITS OF INFORMATION WERE CHOSEN BY PROSECUTORS AND POLICE 

" 
Unit of Info~mntion w, 

Basic facts of case 
Defendant's prior record & reputation 
Evidence --subs tance of av~11able 
Aagravating & mitigating circumstances of, the offense 
Defendant's account of incident 
Effectiveness of witnesses at trial 
Victim's account of incident 
Victim characteristics 

I Defcnda11.t I' sage 
w Victim's attitude to\o1ard bargain 
~ N Police attitude toward, bargain . :r ,Defendant's psychiatric problems' : 

Drug use ." ' 
I'ropriety of pol.ice conduct after arrest 
Codefendants . . 
Trial judge's reputation for leniency 

.. ~ . 

Defendant's cmp1oyme.ntt.status , 
Pretrial release, probation, parole statuB at time, 'of offenee 
Defendant's intelligence &'education 

,Alcohol use ' , 
Length of time since arrest in instant' case " 

" 
Rs lIZ .73 ' 

p , • 001 

.. ~ .. 

.. . , 

I : 

" .'1.; ': 
I' 

.... 
• 0 •• \ 

ff 

" Cl 

, ' 

NOI of 
Prosecutors 
Choosing , 
,Item (N=138) 

134 
130 
126 
105 
105 
'101 

,100 
67 ' 
62 
59 
54 
49 
49 
47 
45 
.40 
38 
36 

'34 
32 
30 

.D 

.f. 
Percent 

: of Proso 
, . Choosin8 

,Item 

, " 

97.1 ,,' 
92.2 
91.3 
76:i" 
76.1 
73.2 
72.5 
48.6 
44.9 

" ' 

'42.8" " 
39.1, 
35.5 
35.5 
34.1 
32.6 . 
29.0 " 
27.5 
26.1 

" 

" 

24.6 .,' 
23.2,' . 
21.1 

" . ' ,', i 

.' , 

, , ' 

No. of 
Police 
Choosing 
.Item (N=62) 

51 
48 
48 
40 
42 
27 
41 
13 
21 

". 12 
6 

14 
17 
15 

6 
11 
11 
18 
10 

9 
18 

"= , 

Percent 01 
Police 
Choosing 
Item 

,," 

82.3 
77 .4 
77.4 
64.5 
67.7 
43.5 
66.1 
21.0 
33.9 
19.4 

I 9.7 
22.6 

127.4 
24.2 ' 
12.9 
17.7 

.17.7 
29.0 

,16.1 
14.5 
29.0 
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and prosecutors on the relative importance of specific items of 

information. Hence, our hypothesis in this regard is better 

thought of as being disconfirmed and confirmed. In other words, 

the police agree with the po:r:secutors regarding the relative 

importance of certain items ~\)f information, at least as measured 

by this technique. 

In addition, there are li;everal unexpected and inexplicaLble 

findings in Table 10.1. Our expectation that the police would 

consult the item, "Defendant's prior record and reputation," more 

frequently than prosecutors w"as not met (only 77.4% of polic:e 

compared to 92.2% of prosecutors consulted it). Our expectation 

that police would consult the item, "Police attitude toward 

proposed bargain," more often than prosecutors was dramatically 

wrong. (Only 9.7% of police c1I:>mpared to 39.1% of prosecutors 

consulted ito) Another big sUl',~prise was the dramatic extent to 

which our expectation that poli.c~ would consult the item, 

nVictim's attitude toward bargain,n more often than prosecutors 

was wrong. (Only 19 0 4% of police compared to 42.8% of prose

cutors consulted it.) However, our expectation that the police 

would be less likely to look at information related to 

rehabilitative as to retributive dispositions was confirmed~ 

(See differences between police and prosecutors on items 

regarding defendant's alcohol use, intelligence and education, 

90 Spearman's Rho is a statistical test for measuring the degree 
of agreement between two groups in their rank order in along 
some dimension. The highest positive correlation is 
indicated by RS = +1.00 an" the lowest is 0.00. Our findings 
of RS = +.73 is considered a very strong correlation. 
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employment status, and psychiatric history. >. 

The hypothesis that police and prosecutors would differ in 

the relative importance of items as indicated by the rank order 

in which they selected those items was also disconfirmed. 

Comparing police and prosecutors in terms of what item was 

selected first most frequently, what item was selected second 

most 'frequently, and so on, one finds substantial agreement 

between the two groups (Table 10.2) .. For the first ten positions 

in the rank order of selection, the items chosen most frequently 

,for e~ch position was virtually identical for police and 

prosecutors. For example,' the item that was chosen most 

frequently by both groups as the first item selected was, "Basic 

facts of the case. n 

4~ Conclusions From the Simulation 

These findings suggest that the communication breakdown 

between police and prosecutors regarding the supplying of 

information is not due to a fundamental difference between them 

in their understanding of what general ~ategories Qf information 

are relevant to prosecutorial decision making. 91 The police 

picked the same general categories of information (e.g o , prior 

record and reputation, basic facts of the case) in the same rank 

.order of importance and in the same rank order of frequency as 

91 Because the police subjects in this simulation were primarily 
obtained at a national conference, the generalizability of 
these results to all police is open to some discussion. It 
may be that patrol officers' and new recruits would be less 
able to have made the decisions that were made by ,the 
respondents to this simulation. 

-374-

-_ .... ::-0"' .... ..,...._.;.- _a_~ .. _.~,,!,,"_""·"_· __ -:;----.... _ ....... "'1C_'_ ........ ______ •• -'_ • ..." ..... _,. •• _ ~- ........... -.- ..... ,- - ...... _ .. _._ ............ I~_~~ •• _- .. 

e. G(\.. 0 

,r,-.. I 



(J. 

;I I 

1 
11-----.. 

., , 
.. 

1-

.. , 

I 
w 
~ 
lJl 
I 

% of Police 
selecting 
item in 
this rank 

66.1 

30.6 

14.5 

17.7 

9.7 

B.l 

B.1 

B.1 

B.1 

B.1 

'. 

'if, 

"'!-,' , 

Table 10.2 

A COMPARISON OF THE RANK ORDERS OF ITEMS OF INFORMATION SELECTED BY POLICE AND 
PROSECUTORS (IN PERCENTAGES OF THE MOST FREQUENTLY SELECTED ITEM IN EACH RANK 
ORDER POSITION) 

Item most frequently selected by police in 
this rank ordered position 

, 

(N - 62) 

Basic facts of the case 

Evidence--substance of available 

Defendant's account of incident 

'Victim's account of incident 

Defendant's prior record & reputation 

Def~ndant'8 prio~ record & reputation 

Defendant's account of incident 

Effectiveness of witnesses at trial 

Defendant's prior record & reputatio~ 

Aggravating & ~itigating circumstances of 
the offense 

Rank ordere( 
positions 

FIRST 

SECOND 

TIlIRD 

FOURTIl 

FOURTH 

FOURTH 

FOURTH 

FIFTH 

FIFTH 

SIXTIl 

SIXTH 

SIXTH 

SEVENTIl 

SEVENTlI 

Item most frequently selected by prosecu
~ in this rank ordered position 

(N = 13B) 

Basic facts of the case 

Evidence--Substance of available 

Defendant's account of incident 

Defendant's account of incident 

Defendsnt's prior record & reputation 

Effectiveness of witnesses at trial 

Victim's account of incident 

Defendant's prior record & reputation 

Effectiveness of witnesses at trial 

Defendant' 8 B"ccount of incident 

Effectiveness of witnesses at trial 

Victim characteristics 
I. 

i \ 

I , I 

) 
! 

% of prose
cutors se
lecting item : 
in this rank 

77.9 

43.4 

19.9 

14.7 

14.7 

13.9 

13.2 

14.7 

10.3 

9.5 

8.1 

6.6 
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Table 10.2 

Item mos'-:; frequently selected by police in 
this rank ordered position 

(8 .. 62) 

Effectiveness of witnesses at trial 

Ag'fi~vgf!2ftBt mitigating circumstances of 

Victim's attitude toward bargain 

Drug use 

" -, , 

Rank ordere! 
positions 

EIGlITll 

EIGHTII 

EIGllTll 

NINTll 

NINTH 

NIN'rH 

NINTII 

TENTII 

TENTII 

TENTII 

TENTll 

TENTII 

TENTIi 

., 

f ' ,- .' 

Item most frequently selected by prosecu
~ in this rank ordered position 

(8 - 138) 

Defendant's prior record & reputstion 

Aggravating & mitigating circumstances of 
the offense 

Effectiveness of witnesses at trial 

Aggravating & mitigating circumstances of 
the offense 

Victim chsractp.ristics 

Defendsnt's age 

Defendant's prior record & reputation 

Aggravating & mitigating circumstances of 
the offense 

Defendant's intelligence & education 

Defendant's employment statua 

Effectiveness of witnesses at trial 

Victim's attitude toward bargain 
, . Drug use , 
\ . 

I 
'I 

I 
, / 
! 

/ 
, 

% of prose
cutors se
lecting item 
in tbis rank 

9.5 
. 

. 
8.0 

6.5 

8.7 

5.1 

5.1 
" . 

5.1 

5.1 

3.6 

3.6 
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3.6 . . 
3.6 
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% of Police 
selecting 
item in 
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3.2 

3.2 

3.2 

3.2 

3.2 

3.2 

Item moat frequently selected by police in 
this rank ordered position 

(N • 62) 

Defendant's Prior record & reputation 

Pretrial releaseD probation & parole status 
at time of offense 

Drug use 

Length of time since arrest in instant case 

Evideli\..!--substance of available 

Trial judge's reputation for leniency 
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Table 10.2 

Rank ordare! 
positions 

ELEVENTH 

ELEVENTH 

ELEVENTH, 

ELEVENTH , " 

TWELFI'H 

TWELFI'H 

THIRTEENTH 

FOURTEENTH 

FOURTEENTH 

FIFtEENTH 

FIFTEENTH 

SIXfEENTH 

SEVENTeENTH 

SEVENTEENTH 

SEVENTEENTH 

Itel1!'most: frequently lJaIec.ted by prosecu
tors in this rank ord~red position 

(N ... 138) 

Defendant'o psychiatric problems 

Defendant's psychiatric problems 

Police attitude towqrd proposed bargain 

Drug use 

, Defendant's psychiatric' problems 

Alcollol use 

Defendant's employment status 

Defendant's interests &'8ctivities 

Trial judge's reputation for leniency 
I 

Defendant's age 

Trial judge's reputation for leniency 
I I 

Availabl~ alternatives to incarceration 
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by polic~ in Rank ordere. 
positions 

~EVENTEENTH 

~EVENTEENTH 

~IGIITEENTH 

NINTEENTH 
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Item most frequently selected by prosecu-
tors in this rank ordered position 

(N cr 138) 

Police attitude toward proposed bargain 

Length of local residence 

Defendant's interests & activities 

Drug use 

. . 

I . 
I , 
I . 

.I i , . I 
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t But, there 1'S a fundamental difference between prosecu ors. 

police and prosecutors in regard to .l:l.ruf lll.Y.Qh information is 

needed for prosecutorial decisions. On the average prosecutors 

felt they needed four more units of information than the police 

before they could reach their decision .. In addition, with regard 

to specific items of information the police differed froIq 

prosecutors. The police were less likely to be concerned than 

prosecutors with the police attitude towards the proposed plea 

bargain, the victim's attitude towards the plea bargain, and the 

personal characteristics of the defendant related to possible 

disposition decisions that would contemplate rehabilitation aSI 

opposed to retribution. 

h. Differential Police Conviction productivity 

The matter of police knowledge, skill and motivation to get 

and transmit information needed by the prosecutor was raised in a 

special way by (Forst, ll.....sL., (1977) who foun.d substantial 

differences among individual police officers in their conviction 

productivity. In 1974, 54% of the members of the Metropolitan 

Police D,epartment of Washington, D.C. made at least one arrest. 

Of those making arrests, 31% had no convictions. Of the arrests 

that did end in conviction over one-half were made by as few as 

15% of the officers who made arrests. Over half of the felony 

offenses that resulted in conviction were made by 10% of the 

officers making arrests. 

.Several hypotheses could explain the differences among 

police officers in their conviction rates. (a) Officers with 

.... 379-

~~ -." ................ _ ••. -.-.- --- -.-- ----~- ....... ,-..,..-- ••. - ....... - .... ~-~ .... " ... '7 .. ' ......... ... 

0' 

-, 
higher conviction rates may have somehow either learned what the 

prosecutor need~ to know better than other officers; or (b) they 

may not have known any more about how to get informati(m but knew 

better how to transmit it; or (c) they simply may have worked 

harder; or (d) they may have defined their role as ending in 

conviction instead of the traditional view of the police ,role as 

ending with arrest; or (e) the findings of the Forst study could 

have been an artifact of the way in which cases are assigned 

among police officers. The officers with the higher conviction 

rate may simply have been getting cases which we,t7e easier to 

convict .. 

In connection with our interest in the question of whether 

the police have the knowledge, skill and motivation to supply 

prosecutors with necessary information, we pursued these 

hypotheses in the field. We asked command-level police and 

supervisory-level prosecutors if they could identify individual 

officers who regularly made exceptionally strong or weak cases, 

and whether they could identify special skills (or lack of them) 

that these officers possessed. Both police and prosecutors 

usually could identify such individuals. With regard t.o the 

officer with low rates of conviction prosecutors frequerrtly 

meJtioned the matter of tile officer's individual reputation for 

credibility. In virtually every jUrisdiction, no matter how, 

large, prosecutors, judges, regular defense counse,l ,and 'other 

police officers learn about:th;e~~ndiv:i.d\lal :t~putatiol'1s .1;0.1: 
-- .~, 

honesty of t:he'~the.~act()rfil<ir4 J:b.e $yt$tera,e.~~eclally .the police 

officers.. Once an office:t::: .has b~eh cat'ght sttetchiz"g ,'~t:he .. truth 
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of making up non-existent details in a case, the word spreads and 

all of his cases are subsequently weakened. 

Numerous anecdotes of this kind were related to us. We were 

told that nobody including the judges trusts the testimony and 

investigative reports of certain police officerse In some cases 

this extended to entire police divisions or police departmentso 

Their cases may not be flatly rejected by prosecutors but 

"adjustments" are made. They are the cases that prosecutors 

would not want to go the limit for any may have to lose something 

in plea bargaining. The individual officer's reputation for 

dishonesty is sometimes brought up in plea negotiations by 

defense counsel as part of the effort to discredit the strength 

of the state's case. Some prosecutors reported that they would 

never put certain police on the witness stand because they know 

they would lie. Ironically, prosecutors also reported that they 

would not put certain honest officers on the stand because they 

"just look like liars." 

Illustration 110.22 

In jurisdiction 12 the fact that police reputations die hard 

p~esented a major pro¥!em in the relationship between police and 

prosecutors because of an individual case. An officer developed 

a reputation for doing shoddy wo~k and filling in the details of 

cases "on the typewriter." When word about this reached his 

chief, tile chief had the officer sent back to training academy 
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and retrained. However, when th; officer returned to duty the 

local prosecutors continued to distrus~ his cases and did what 

they could to avoid prosecuting them. At that point the problem 

turned into a confrontation between the chief of police and the 

prosecutors because the (!hief had done the only thing he could do 

short of firing the officer. He demanded that the prosequtors 

. give the officer a second chance. 

With regard to the characteristics of officers who make 

~xceptionally strong cases, prosecutors usually identify' two 

things, motivation and ability to anticipate the needs of the 

prosecutors. Motivation was the key factor. Both prosecutors 

and police frequently attributed.conviction differentials to 

motivation differentials. Some police officers s~mply have 

greater tenacity in investigations and are willing to check out 

more leads than others. The ability of these officers to 

ant;cipate the needs of the prosecutors was not necessarily due 

to special knowledge or skill but simply to tenaciousness. 

With regard to special skills we asked if officers wh~cr~;~ 
; /" 

more successful at getting convictions were ones who were'! better 
\1 

. able to express themselves in writing. The answers were i~es in 
'I 

gen\~~al" but "not necef.3sarily." 

In jurisdiction 10, the captain of detectives reported 
that his "best detective" can barely express himself in 
writing. "He cian't even read his own notes. But. he's 
dynamite on the witness stand and he knows how to put a 
case together." 

Command-level police off~cers tended to explain differential 

-382-
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com-riction productivity either in tlerms of differential 

moti''1ation or in terms of differential case assl.gnment. 

Illustration 110.24 

The same captain of detectives in jurisdiction 10 said 
he tho~ght the reasoln for Forst ~ s find~ngs w\er~ 
til obvious " They were the results of dl.fferel'ltl.al. case 
assignme~tc He says he always assi.gns his "best \III cases 
to his best detectiveso He gives the ·crap" cases-;the 
ones he know either cannot be solved or not r.es~lt l.n 
convictions--to either his inexperienced detect~ves to 
cut their teeth on or to his incompetent detec'tl.ves_ to 
"keep them from screwing up the good ~asese" 

C., Summary and Conclusions 

The police failure to "get" the information needed by the 

prosecutor refers to (a) a failure to locate original sources, 

(b) failure to recognize the evidentiary value of information 

they have located, and (c) failure to manipulate potential 

sources of information to obtain more information. One of the 

fundamental reasons for these failures is the police defin.ition 

of their role as ending with arrests. Contributing to the 

continuation of that overly constricted definition of the police 

role is the extensive use of plea bargaining by prosecutors 

coupled with their failure to supply the police with f-eedback so 

~hat they can see the impact of their inadequate investigative 

efforts on case disposition; learn from their mistakes~ and 

establish performance measures related to case disposition. The 
\ :1 

failure to get information is nQt due to a fundamental disagree

ment or misunderstanding between police and prosecutors as to 

what general categories of information are needed to make 

prosecutorial decisions o It is related to the level of effort by 
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individual officers and to the general-misinterpretation of the 

police that prosecutorial ,decisions can be made on less informa

tion than prosecutors in fact feel they need. If the police had 

a greater appreciation of the phenomenon of fact negotiation they 

would recognize the significance of this need for greater 

inf orma ti on. 

The organization of police work and the location in the 

criminal justice process of ,the prosecutorial case review 

substantially affect the quality of information discovered. In 

general, it"is difficult to get police to do full investigations 

after a case has been either accepted by the prosecutor or filed 

in court. This can be remedied in jurisdictions which can afford 

to have early case review by a prosecutor. 

In general, the best evidence is at the scenes,Df the crime 
It and the arrest but, the police officer who usually reaches those 

scenes first is the officer with the least; knowledge of what it 

~~the prosecutor needs to know. Programs exist in some 

departments for getting the ~olice officer with the greatest 
(l 

skills to the scenes of the crime and arrest where the best 

evidence are available. 

In general, the quality of information discovered by the 
D 

police can be increased by: (a) .. better training for police, (b) 

increasing the police appreciation of the prosecutor's role and 
~.::; 

his need for fine detail, (c) early case review by th~ prosecutor 

ancl related mechan~ .. sms for contr~lling follow-up investigations, 

(d) and an increase in the investigative role of the patrol 

officer. 
~I 
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Appendix G 

CHARACTERISTICS OF SIMULATED JURISDICTION USED IN DECISIONS 
SIMULATION 

(A copy of this may be handed to Respondent in the Plea 
Bargaining Simulation.) 

In this jurisdiction the following conditions prevail: 

(1) Prosecutors are permitted to present to the court plea 
agreements involving charge reductions and dismissale and 
sentence recommendations. 

(2) These agreements are generally followed by the judges. 

(4) There are no mandatory sentences for repeat or habitual 
offenders. 

(5) Any motions in a case are heard immediately prior to trial. 

(6) No offenses are impeachable convictions. 

(7) There is an individual (vs. a master calendar) system of 
case docketing. Every judge gets and equal share of the 
caseload and is responsible for disposing of it himself. 

(8) There is a 90-day speed trial rule. 

(9) There is no youth corrections act. 

-385-

...... - .. ~~ • --- - .,_... .. .» •. '" .. 
..... ... ~. _____ ., - ... _ ...... _ - to ' ....... _ ....... "j I' .. • 

-. 
BIBLIOGRAPHY 

AARONSON, David E., Bert H. HOFF, Peter JASZI, Nicholas N. 
KITTRIE,. and David SAARI (1971) Xlu; ~ Justice: 
Alte:natl~ LQ Conventional Criminal Adjudication. 
Washl.ngton: Government Printing Office. 

I 

ABRAMS, .N?rman (1979) Administ~ative Process Alternatix~ .t.Q ~ 
Crl~19a1 ~~. Washl.n~ton: National cent1er '\for 
Adml.nl.stratl.ve Justice. : -. --

ADVISORY .COM.MISSION ON INTERGOVERNMENTAL RELA'l'IONS (1972) A 
. .commlSS1Qn raepQrt: .s.t.ate-Local Relations .in ,the..-Criminal 
~~ System. Washington: Government Printing Officeo 

AHERN, JAMES (1971) Police .in TrQuble. New York: Hawthorn 
Book--s • 

ALSCHULER! A. (1968) "The prosecutor's Role in Plea Bargajr.ning, h 

36 University ~ Chicago ~ .Review 50~ 

AMERICAN BAR ASSOCIATION (1971) Standards Relating .t.Q .the 
Prosecution function and ~ Defense Function. New York: 
Author. 

AMERICAN BAR ASSOCIATION, (1972a) .Ne~ ~ .QIl Urban 
~Lime. Chicago: American Bar Association. 

AMERICAN BAR ASSOCIATION (1972b) Standards Relating ~ ~ Urban 
Police Function. New York: Author. ' 

AMERICAN BAA ASSOCIATION (1979) liThe Prosecution Function," in 
American Bar. Association (ed.) American lla.J: Ae.aociation 
Standards ~ Criminal Justice. Boston: Little Brown. 

AMERICAN BAR ASSOCIATION (1978') IIUrban Police Function, I. in 
American Bar Association (ed.) American E.aI: ~ciation 
Standards ~ Criminal Justice. Boston: Little Brown. 

AMERICAN JUSTICE INSTITUTE (1978) Police Effectiveness .and 
t'rQductivity Measurement: A Package ~ Concepts;;. .. '11001s .arul 
.G.gidel ines ..f.Q.r. Building .an.Q Using .a Measurement (f~ystem. 
Sacramento: The American Justice Institute .. 

AMERICAN JUSTICE INSTITUTE AND NATIONAL COUNCIL ON CRIMINAL AND 
OELINQUENCY (1977) National .B.llk Assessme.n.t. SuryeJl. 
Sacramento: The American Justice Insti tute.,\\ 

Al'1ERICAN JUSTICE INSTITUTE AND THE NATIONAL COUNCIL ON CRIME AND 
DELINQUENCY (1978) ~lassification .in Criminal Justice; A 
.Rational Survey . .at Screening Instruments--Synopsjs. 
Sacramento: The American Justice Institute. . 

. . 
e •• _. _~~ ... __ ..,... •• -.,..~ ""'r""'-"'-" __ ~,,.._ .... _. u • 

i ~ 
J 

I 

, 
ll~ 



:I i " " 

.' 

... 

. , 

." 

(c, 

" 

. , 

! 
.I 

I , I 

I 
I 

i"i 
lo' J 
l -I 

..;. \ 
I 

, I 
-it) 
rf 
! 
~ 
I 
! 
:I . , I 
! 
~~ 

I 

1 

"I. 
! 

~ t 

NTINU 
i· . 
I 
I, 
i 
I 

'<'"::'\;-·~7r;z:;:::::::. .... :~ .... ,~~~, .. "~.,-.,, .. ~c' •..• '~,~ •• '.'~." "~.~=~.~" .. ~,.:~,-.,.,,~~.~:£::::--::::"".,,-.. ~~......;,,:.,;;::::Jl .. ~~-,.::-~;tq,~~~~,~.,_ ... JL'M;""S:'=~:-;'·;'· 
..... 2 



{ / J 

[ 

t~ 
I 

ANONYMOUS (1977) "Not Soft, Bayley Tells Chief," Seattle 
(Washington) Eost-Intelligencer (April 16). p. 5. 

ANONYMOUS (1978) IIPolice, Prosecutors and Odds on Gambling Law 
Enforcement," 7 l&AA Newsletter 4 (June-July, n. 5). 

ARCURI, Alan Fa (1973) ~Police Perception of Plea Bargaining: A 
Preliminary Inquiry, II 1 Journal .Q.f Police Science .aru1 
Agministration 93. 

ARCURI, Alan Fe (1977) IICriminal Justice: A Police Perspective, I. 
2 Criminal Justice Review 15. 

ASSAEL, Henry (1969) IIConstructive Role of Interorganizational 
Conflict. 1I 14 Administrative Science Ouarterly 5730 

AUBERT, Vilhelm (1969) "Law as a Way of Resolving Conflicts: The 
Case of A Small Industrialized Country," in Nader (edo) .I....rui 
In ~ulture And Society. Chicago: Aldine. 

AUBRY, Ao S. and R" CAPUTO (1972) Criminal Interrogation. 
Springfield: CuCo Thomas. 

AZUMI, Koya and Gerald HAGE (1972) Organizational .5,ystemso 
Lexington: D.C. Heath. 

BABCOCK, Charles R. (1979) "Federal, State Discord Mars Drug 
Smuggling Investigation," !C.he WashingtQIl ~ (May 29) 
po A5. 

BACHINSKI, Eo Go and Tom SHERWOOD (1979) "Panel Will Probe Charges 
Against Trussel: Opinions on Detective Chief Vary 1 
Incompetence, Racial Slurs Alleged, I. ~ Washington .f.OJtl'. 
(May 10) p. Bl. 

BAKER, Newman Fo (1933) liThe Prosecutor--Initiation of 
Prosecution, " 23 JOUJ:nal .nf. Crimi na1 .L..a.li .sn.Q Criminology 
770. 

BALDWIN, John and Michael McCONVILLE (1980)Confessions Jin ~~ 
Court Trials London: H.M.S.O. 

BANTON, Michael (1964) ~ Policemen in ~ Community. New York: 
Basic Books. 

BARNARD, Chester I. (1970) nCooperation, II in Grusky and Miller 
(eds.) ~ Sociology .nf. Organizations; Basic Studies. New 
York: The Free Press. 

BARRETT, Edward L., Jr. (1962) I1Police Practices and the 
Law--From Arrest to Release or Charge," 50 California ~ 
Reyiew. 

r. ::::;':; 

-. 
BARTH, Ernest A.T. (1963) liThe Causes and Consequences of 

Interagen~.¥ Conflict," 37 Social Science Reviejl 51. 

B~ES~ Nan Co ~nd ~illiam F. MCD~NALD (1972) Preventive Detention 
.1ll ~ Dlstrlct .Qf .colurnbla: .x.be First .x.en Months. 
wash1ngt0t;: Institute of Criminal Law and Procedure and 
Vera Inst1tute of Justice. 

BASLER, Barbara (1981) "Police to Monitor the Felony Arrests 
Morgenthau Cuts to' 'Misdemeanors, II ~.H.elf.I!U:.k Times 
(May 16) p.F-ll. 

BATTELLE MEMORIAL INSTITUTE (1977a) forcible Rape: A National 
Surv~y .Q.f .the Response ~ Policet .E.olice Y.QL. ~o 
Wash1ngton: Government Printing Office. 

BATTELLE MEMORIAL INSTITUTE (1977b) Forcible Rape: A National 
Surv~y .Q.f ~ B~ponse ~ Prosecutors; ProsecutorS ~ ~o 
Wash1ngton: Government Printing Office. 

BAUER, Raymond and Kenneth Jo GERGEN (1968) ~ Study Qf Policy 
·Formulation. New York: Free Press. 

BERMANT, G~rdon, Charlan MEMETH and Neal VIDMAR (1976) Psychology 
.and .tM Lallr. Lexington: D.C. Heath. 

BIRDWHISTELL, R. L. (1970) Kinesics and Content. Philadelphia: 
University of Pennsylvania Press .. 

BITTNER, Egon (1967) "The Police on Skid-Row: A Study of Peace 
Keeping," in W.B. Sanders and H.C. Daudistel (eds.) Criminal 
Justice PrQcess--A ~~.. New York: Praeger Publishers .. 

BITTNER, Egon (1970) .T.l:u; Functions .s2f. .the Police .in Modern 
Society. Rockville: National Institute of Mental Health. 

BITTNER, Egon (1974) "Florence Nightengale In Pursuit of Willie 
Sutton: A Theory of the Police," in H.JACOB (ed.) .nte 
Potential .f.Q.r. .the Reform .Qf Criminal Justice. Beverly 
Hills: Sage. 

BLACK, Donald J. and Albert J. REISS, Jr. (1967) IIPatterns of 
Behavior in Poli~e and Citizens Transactions,h in 
President1s Commission on Law Enforcement and Administration 
of Justice, Studies in .c.r.ime .an.d ~ Enforcement .in Major 
.Metrppolitan Areas: Field .5.uryeys.LI.ll YQl.... li. 
Washington: Gov.ernment Printing Off ice. 

BLAKEY, G. Robert, Ronald GOLDS'l'OCK and Charles H. ROGOVIN (1978) 
Bsckets Bureaus; Investigation ~PrQsecution Qf Organized 
~rime. washington: Government Printing Office. , 

BLAU, Peter (1955) ~ Dynamics .of. J3ureaucracy. 
University of Chicagoo 

Chicago: 

o 
• _,~" • _ ~ ..... ,~'. ' ., .......... _, ~,., 4., _ .... ,,- __ -%,,' k •• ,-

t 
i , 
\ 

" . 



(\ 

(:·I
J 

h 
f' t.'l 

rl 
,'Ji.l , I 
:,'1 
):) 

:~ BLAU, Peter (1964) Exchange ~ Power in Social Life. New York: 
John Wiley. 

BLOCH, Peter B. and James BELL (1976) Managing Investigations: 
~ Rochester System. Washington: The Police Foundation. 

BLUMBERG, Abrl\ham S.. (1967) Criminal Justice. .. Chicago: 
Quadangle Books .. 

BLUMBERG, Abraham So (1970) bLawyers with Convictions,h in A.So 
Blumberg (ed.) Xhe Scales Qf Justice. Chicago: Aldine. 

BLUMER, Ho (1969) .symbolic Interactionism: ,EerspectiYe.and 
~Qd. Englewood Cliffs: Prentice Hallo 

BOODMAN, Sandra Go (1979a) "Earman Tells Police He Committee 200 
F·airfax Burglaries Since 1977, II :x.h.e. Washington .E.rui.t 
{April 20) po Cl. 

BOODMAN, Sandra G~ (1979b) ~Burroughs, Purdy Debate Prosecutor's 
Handling of Double-Slaying Case, h ~ iiashington ~ 
(May 3) p .. B3. 

BOODMAN, Sandra Go (1979c) "Prosecution of Earman Becomes Issue 
in Arlington Primary," ~ Washington ~ (June 9) p. Flo 

BOULDING, Kenneth (1964) "A Pure Theory of Conflict Applied to 
Organizations," in R.P. Kahn and E. Boulding (eds.) .E..~ 
anQ Conflict. New York: Basic Books. 

BOSTON UNIVESITY LAW REVIEW (1980) "Confessions vs. Plea 
Bargains, CI 60 Boston Universit~,T ~ ReVieloi 368. 

BREITEL, Charles D. (1960) "Controls in Criminal Law 
Enforcement," 27 University Qf Chicago ~ Reivew 427. 

BRENNER, RoN. and M.. KRAVITZ (1978) Police !ti..s.cretion. 
Washington: National Criminal Justice Reference Service. 

BRODYAGA, Lisa, Margaret GATES, Susan SINGER, Marna TUCKER, and 
Richardson WHITE (1975) ~ ~ ~ Victim~ A Report ~ 
Citizens. Health Facilities ~ Criminal Justice Agencies, 
Washington: Government Printing Office. 

BROSI, Kathleen B. (1979) A Cross-City Comparison ~ Felony ~ 
Processing. Washington: Institute for Law and Social 
Researcha 

BRUNK, C.G. (1978) liThe Problems of Voluntariness and Coercion in 
the Negotiated Plea." Unpublished paper presented at the 
Special National Workshop on Plea Bargaining, French Lick, 
Indiana (June). 

t .. ,,#. _ •.• ,. - .,,<4 • 

" ,:) 

BUCKLE, Susan R. Thomas and Leonard G. BUCKLE (1977) 13a r gaining 
~ Justice. New York: Praeger. 

BUCKLEY, ~'al ter P967) Sociology .arul Modern Systems j,'heor:;£. 
Englewood C11ffs: Prentice Hall. 

BUREAU OF NATIONAL AFFAIRS (1977) xru:. L.alt Officer' s Bulletin 
(Augulst 4) 0 

BUREAU OF NATIONAL AFFAIRS (1978) I!IPolice-PtoUfecutor 
DCollaboration ,n 24 Criminal ~ Reporter (Oct. 25). 

CALIFORNIA ASSEMBLY, JOINT COMMITTEE FOR REVISION OF_THE PENAL 
CODE (1980) "Plea Bargaining: Preliminary Draft.h Report 
of the Penal Code Revision Project, Sacramento (March 31). 

CALIFORNIA DEPARTMENT OF JUSTICE (1978) Offender-Based 
Transactions Statistics (OBTS) in California,1I Sacramento: 
Department of Justice (May). 

CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION (1974) Uniform Crime 
Charging Standards e Los Angeles: Author. 

CANNAVALE, JR., Frank J. and William De FALCON (1976) Improving 
Witness Cooperati,Qn. Washington: U. S. Department of 
Justice. 

CAREY, Bernard and J.R. KAVANAUGH (1975) ProsecutiOn DL ~ 
Criminal Case--Prosecution--Police Relations. Sp~ingfield: 
Institute for Continuing Legal Education. 

CARTER, Leif (1974) ~ Limits Qf Order. Lexington: DoC. Heatho 

CAWLEY, Donald F., Ho Jerome MIRON, William J. AROUJO, Robert 
WASSERMAN, Timothy A. MANNELLO, and Ya.le HUFFMAN (1977) 
Managing Criminal Investigations. Lexington: DoC. Heath. 

CAWLEY, D.F., H. Jerome M!RON r W.J. ARAUJO, R. WASSERMAN, T. Ao 
MANNELLO, and Yo HUFFMAN (1977a) Managing Criminal 
Investigations-Manual. Washington: University Research 
Corporation. 

CAWLEY, P.F., H.J. MIRON, W.J. ARAUJO, R. WASSERMAN, ToAo 
MANNELLO, and Y. HUFFMAN (1977b) Managinng Criminal 
lnyestigations--Participant D s Handbook. Washington: 
University Research Cqrporation. 

CHAIKEN, JAN. M., Peter W. GREENWOOD, and Joan PETERSILIA (1977) 
"The Criminal Investigation' Process: A Summary Report, I. 3 
Polic~ Anal:;£sis 187. 

CHAMBLISS, William J. and Robert B. SEIDMAN (1971) ~ Order ~ 
Power. Reading: Addison-Wesley. 

._, __ ... _ .. __ , __ ~._ •• _ ... _______ ."._0. _ ... __ __ _ .... "' 

Q 

:;f-

b 

, 



, {~ 

\\ 

-. 

CHELIMSKY Eleanor (1976) £Zecutive Summary--High Impact 
Anti~Crimg Program--National ~eval Eya1uation. final Beport. 
McLean: Tha MITRE Corporation. 

CHERRY, Colin (1957) On HYman Communication. New York: John 
Wiley. 

CHEVIGNY, Paul (1962) Police Power: Po1ic~ Abuses in ~ ~ 
~o New York: pantheono 

CICOUREL, Aaron v. (1964) Metbod And MeasUhement in Bocio1ogy. 
New York: The Free Press. 

CICOUREL, Aaron Vo (1974) ~Qgnitive Sociology: Language ~ 
Meaning in Social Interaction. New York: The Free PreSS. 

CLARK John Po (1969) hlso1ation of the police: Comparison of 
the British and American Situations," in R. Quinney (edo) 
Crime an9 Justice in pociety. Boston: Little Browno 

COHEN, Albert Kc (1966) Deyiance and ~ntrolG Englewood Cliffs: 
Prentice Hall .. 

COHEN, Bernard (1970) ~ Police Internal A,Qministration ~ 
Justice in ~ ~ ~o New York: The Rand Corporat10n. 

COHEN, Bernard and Jan Mo CHAIKEN (1972) Police BackgrQJlllll 
Characteristics .aru1 PerfQrmance. New York: The Rand 
Corporation. 

COLE, George, (1968) ~ PQ1itics ~ PrQsecution: ~ Decision 
.t.Q Prosecute. phD Dissertation, Department of Poli tical 
Science, University of Washingtono 

COLE, George F. (1969-70) HThe Decision to Prosecute," 4 LaH ~ 
SQciety Review 3310 

COLE, George F. (1973) PQ1itics .an.Q .the. Administration . .Qf. 
Justi~o Beverly Hills: Sageo 

COLE, George Fo (1975) ~ American System ~ Criminal Justice. 
North Scituate: Duxbury Presso 

COLEMAN, Phillip v. (1972) -The Discretionary Powers of Police 
Criminal Investigators, II Unpublished master esthesis, 
Department of Administration of Justice, California State 
University, San Jose. 

COLLINS, JR., James J 0 (1978)· GlCareer Offenders and Justice 
System Performance. h Presented at the Second National 
Workshop on Criminal Justice Evaluation, Washington, DoC. 
(November 20-21). 

.. .. ~,.. ... _""." ....... It •. ~~ ..... 19"' ", ... - ... _ 

-0 

COLUMBIA (Maryland) TIMES (1979) 0170% of Cases Decided Before 
Tria17It's a Roll of the Dice Every Time You Go to Trial," 
(Sept.;,S) p. lA, 4A. 

COMMISSION ON THE REVIEW OF THE NATIONAL POLICY TOWARD GAMBLING 
(1976) Gambling in Ameria. Washington: Government printing 
Officeo 

COMPTROLLER GENERAL of the UNITED STATES (1979) Police Forces in 
~ District ~ Columbia ~ Improye Qperations sna ~ 

. Money. Washington: General Accounting Office. 

CORWIN, Ronald G. (1969) IIPatterns of Organizational .Conf1ict. II 
1.4 Administrat;~ Science Ouart~ 507. 

CORY, Bruce (1979) IIRizzo Tells Panel Press Stirs Charges of 
Pol,ice Brutality, II ~ Washingt.o.n.J2.Q.at. (April 18) P .. A~. 

COX, SoJo (1976) IIProsecutorial Discretion: An Overview,1l 13 
. American Criminal ~ Reyiew: 3830 

CRAY, Ed (1972) ~ ~nemy in ~ Streets. Garden City: Anchor. 

CRISAFI, Frank J. and Fred Ao WILEMAN (eds.) (1971) Guidelines 
.f.o..r. Pi scretion; :5l.QL.. 2--Twelye Models f.Q.1: Local l&l:l 
Enf'orcement Agenci..ru;.. Madison: University of Wisconsin. 

CUMMING, Eo, I. CUMMING and L. EDELL (1970) "Policeman as 
Philosopher, Guide and Friend, II in Quinney (ed.) l'.b.e Social 
Reality ~ Crime. Boston: Little Browno 

CUMMINGS, Geanne (1979) 5170% of Cases Decided Before Trial, II 
COlumbia (Maryland) Times (September 5) po 4A .. 

DAHMANN, Judith S. and James L. LACY (1977a) ktimiDa~ PrQsecution 
.in .Emu: Jurisdictions..; Departures.fL.Qm RQutine Proces.ain.g 
in .th.e Career Crimi nal PrQgram. McLean: The Mitre . 
Corporation. 

D~MANN,Judith So and James' .Lo. LACY (1977b) .Targeteq . 
Prosecution:. ~ Careei: Crlmlnal .Q.rlean§? .E.a.r,lsh .. LOU1S1ana. 
McLean: The MITRE Corporation .. 

DAHMANN, Judith S. and James L. LACY (1977c) !r.aJ:.geted 
PrQsecution: ~.c.aa.e.r. Criminal ~ CQunty. 
Michigan. McLean: The ~lITRE Corporationo 

DAHMANN, Judith s. and Jame~~Lo .L~CY (1977d). Targeted 
~Qsecution: ~ Caree~ Crlmlnal ~tankll~ County 
(Colllmbjs) • .QlliQ. McLean: The MITRE Corporat10n. 

DAHMANN, Judith So and James L. LACY (1977e) Targeted 
J;>rosecutioru. l'.he. Career Criminal .s.an Diego County. 
~'ifornia. McLean: The MITRE Corporation • 

..•. ,f.::. P ..... - ,~,_* .. " .• _~,. ___ '._ ,. .... ___ ._ ............... __ ._ .... "_ .... :-.• ~ - ·." .. _,.-~·I .. ·•• -" f: .• ;O _ •• ' • 

.~ 



.. 

r;-? 

~! 

r 
f 

t 
f I.:j 
Ii , I 

.~ 

I , 
I 
~ .. 

---" , 

-~-

.---~---

J 

-. 

DAUDISTEL, Howard (l976) Deciding Nhat ~ ~ Means: A Stud~ ~ 
police-Prosecutor Discretion. Ph.D. Dissertation, 
Department of Sociology, University of California, Santa 
Barbara. 

DAUDISTEL, noward Co, William Bo SANDERS, and David Fe LUCKENBILL 
{1979l Criminal JusticfU Situations.a.ru1 Decisions. New 
York: Holt, Rinehax:t &-winston .. 

DAVIS, Kenneth Culp (1969) niscretionar~ Justice: A Preliminary 
l.-!)guir~p Baton Rouge.: Louisiana State. University Press. 

DAVIS, Kennth Culp (1976) niscretionary Justice: In Euro~e and 
Americao Urbana: University of Illinois Press. 

DEMERETH, Nicholas J., and Richard A. PETERSON (eds.) (1967) 
~ Change ~ ~onfli~o New York: The Free Press. 

DIEHL, Jackson and Benjamin WEISER (1980) "PeG.'S Old-Boy 
Network: Ties Among Lawyers, Ptosecutors, Judges Affect 
Justice," ~ ~ashington ~~ (January 6) PR Al. 

DISTRICT ATTORNEY OF THE COUNTY NEW YORK (1981) '1 Summary Annual 
Report For 1980 0,01 Unpublished report, New York: Author. 

DUFFEE, Do .F.. HUSSEY AND J. KRAMER (1978) 
Qrganizat i ol4. Structure .and Analysis. 

Criminal ~ticet 
Englewood Cliff s: 

Prentice-Hall .. 

ECK, Ernst J" {l978)aBurglary Investigation Decision Model 
Replication: A Multi-Site Evaluation. h Presented at the 
Second National Workshop on Criminal Justice Evaluation, 
Washington, D.C. {November 20-2l} 0 

EISENSTEIN, James (1978) .counsel.f.ru:. ~ United States. 
Baltimore: Johns Hopkins University Press. 

EPgRO~, Lawrence Ro (1961) ~Group Conflict in Organization: A 
Critical Appraisal of Recent Theories,h 6 Berkeley Journal 
m. Sociology 53. 

EPSTEIN, Sidney and Richard S.. LAYMON (1973) Guidelines .f..ru:. 
J?olice Performance APprai sal. Promotion .and .EJ,acement 
Procedures. Washington: Government Printing Office. 

EVAN, William Mo 
Philadelphia: 

(1978) ln~~r-Organizati~ Belations& 
University o~ Pennsylvania Press. 

FEELEY, Malcolm M. (1973) "Two Models of the Criminal Justice 
System: An Organizational Perspective," 7 LAH ~ $ociety 
Review 407 • 

, .. __ ~_ . ___ ..... ,.- __ .,.... .. _ .... __ . ____ ",>4.--" ....... _. 

.... -,"" , Fe. -.. -~--------------~--~-• ...-u ..... 

-. 
FEELEY, Malcolm M. ,and Mark H •. LAZERSON (1980) ftlProsecutors vs. 

Cops: Occupat10nal Cleavages Within the System h draft of a 
paper f?r the National Institute of Justice U.s. Department 
of Just1ceo ' 

FEENEY, Floyd and James ~OOD~ (197~) ,A Compara~ Description ~ 
.NSll'l ,Isu:.k .and Callfornl.a CrlIDlnal .J..u.s..t.ice--Arres.t ~ 
~~ Davis: University of Cali,fornia, Center on 
Adml.nJ.strat10n of Criminal Justice. . 

FELKENES, ~eorge T. (1973) l1l.e ~iminal Jlll.s..t.ic.e system;" .l..tJa 
Functlons ana Personnel. Englewood Cliffs: Prentice-Hall. 

FELSTINER, W.L.F. and Ann B. DREW (1979) hEuropean wa~Examined 
by Researchers," LBAA Newsletter Vol. 8, No~ 4. 

FISHMAN, James J. (1979) liThe Social and Occupational Mobility of 
Prosecutors: New York City,.h in W. McDonald (ed.) !l'.he 
Prosecutor. Beverly Hills: Sage. 

FOLLEY, Vern L.. (1976) American L.all ,Enforecement. Boston: 
Holbrook Press. 

FORST, Brian, Judith LUCIANOVIC and Sara J. COX (1977) liha.t 
Happens After Arrest? A Court Perspective ,g:f Police 
.operations .in ..t.hg Dist~i.c.t .Qf Columbia e Washinaton' 
Insti tute for Law and Social Research. ~ • 

FOSDICK,. Raymond B. (1969) American Police Systems. Montclair: 
Patterson Smith. 

FOWLER, Jr., Floyd J., Thomas W. MANGIONE, and Frederick Eo 
P~A~TER (1977) ~bling ~ Enforcement in Major American 
Cltles: Executlye Summary. Washington: Law Enforcement 
Assistance Administration, U.Se Department of Justice. 

FOX, Vernon (1966) nSociological and Political Aspects of Police 
Administrati-on, II 51 SgQiology .and SQcial Research 390 

FRANK, Andrew GoO (1958-59) "Goal Ambiguity and Conflicting 
Standards: An Approach to the Study of Organizatiol'lr II 17 
Human Organizatign 8. 

FREED, Daniel J. (1969) liThe Nonsystem of Criminal Justice, I. in 
J.S. Campbell, Joseph R. Sahid and David P. stang (edso) 
~ and Orde~ AeQgnsidered: A Staff Repgrt ~ ~ National 
Commission .QD .the Causes .and Preyentign .Qf Yiglence. 
Washington~ Government Printing Office •...•. 

) " . 
FREIDMUND, Justus and Marjorie KRAVITZ (1978) PoliQe 

Ergductivit~l' A SeleQted Bibliggraph;i... Washington: 
Government Printing Office. 

. •.• ... ........ - ~I 

" \\ ',' 
, .. ~ 

-, 

I 



, 

-----~-----:;:-----, 

~.~-.-~---------..,,-----

'--~---.-------------------

-. 
GANNON, James Po, Richard Po G~~SSIE, Ja~es W. BURROWS, and 

William D. WALLACE (1978) Milnaging ,CLimilkU Warrants .. 
Washington: u.s. Department of Justice. 

GARFINKEL, Harold (1967) Studies in Ethnomethodolo~. Englewood 
Cliffs: Prentice Hall. 

GAY, William G., Thomas B. SCHELL, and Stephen SCHACK (1977} 
Improving PatrQl 'productivity volume 1. ROUTINE PA~:rROL. 

Washington: u.S. Department of Justice .. 

GEORGETOWN LAW JOURNAL (1971) 
Narcotics 'Dropsy' Cases: 
~orgetown ~ Journal 507. 

nComment: Police Perjury in 
A New Credibility Gap-,ll 60 

GIBB, Jack R. (1976) "Defensive Communication, II in Nord (ed.') 
Concepts and Controversy in Qrganizational ~ 
Pacific Palisades: Goodyear. 

GLOVER, Darrell {1977} IIChie£ Accuses Bayley: Plea Bargain 
Deal?" Seattle (Washington) Post-Intelligencet (April IS) 
po Al. 

GOFFMAN, Erving (1959) ~ .2J,"esentatiQn .Q.f .s.ali. in Eyeryday L.ifj~. 
Garden City: Doubleday. 

GOLDSTEIN, H. (1979) IIImproving Policing: A Problem Oriented 
Approach,n 25 Crime and Delinguency 236 (April) 0 

GOLDSTEIN, Joseph (1969) "Police Discretion Not to Invoke thel 
Criminal Process: Low-Visibili ty Decisions in the 
Administration of Justice, n in A. S. Goldstein and J" 
Goldstein (eds.) Crime. LaH ~ SQCietY6 New York: The 
Free Press. 

GORBACH REBROVICH, Karen (1977) QFactors Affecting the 
Plea-Bargaining Process In Erie County: Some Tentative 
Findings,n 26 Buffalo L.al:l ~ 693 .. 

GOTTFREDSON, Michael R. and Don M. GOTTFREDSON 
Decisionmaking In Criminal Justice. Cambridge: 

(1980) 
Ballinger. 

GRAHAM, Kenneth and Leon LETWIN (1971) liThe Preliminary Hearing 
in Los Angeles: Some Field Findings and Legal-Policy 
Observatiom;," 18 llC.LA .L.a.lll Review 635. 

GRASSIE, Richard, James W. BURROWS, Suzanne M. WHITE, and Ray V. 
WAYMIRE (l!n 8) Integrated Crimi nal Apprehension Program: 
Manual .f.OL ~ Design .sru:3.' Implementation .o.f Training. 
Washington: National Institute of Law Enfo.tcement and 
Criminal Justice, Law Enforcement Assistance Administration, 
U.s. Department of Justice. 

- . .,. ... ...... ., '".- .. - ....... -- " .'- ,-- .. - .. " ... !. -~ ...--,..- ~ • •.• ..... . •. ,"--"'- - ,,..~,, .. -., ...... - ... - ." "~.'" 

'~, 

-, 
GREBNBERG, ~.C., Elliott P. KRAFT, and H.S. PROCTER (1977) Felo~ 

~nyestlgation Decision ~~ Au Analy~ ~ ~~stigative 
Ele~ents ~ lnfoImation, Washington: Government Printinrt 
Off1ce. ' '::I 

GREENW~Dc ~e~er W., Jan M. CHAIKEN, and Joan PETERSILIA (1977) 
rlmlnal Investi~a:ti.rul Process,.. Lexington: D. C. Heath. 

GREENWOOD, Peter W. (1979) "Rand Researlch on Criminal ,Careers: 
lProgress to Date. a Mimeo,. Santa Monica: The R,and 
Corporation. ' 

GREENWOOD, Peter W.,. Jan CHAKEN, Joan PETERSILIA ant'\.. Linda 
PURSOFF ~1975) !!.:he Criminal .l~cta.t.iQn Pro~ess :~ .llL.. 
Obseryatlons .an.d Analysis. Santa Monica,: The Rand 
Corporation. 

GREENWOOD, Peter W., Jan M. CHAIKEN, Joan PETERSILIA, and Lillda 
PRUSOFF (1978) "How Police Soble Crimes," in N. JOHNSTON and 
L~Do SAVITZ (eds 0 ) Justice iUl.Q .corrections. New York: 
W1leyo 

GREENWOOD, Peter W", Sorrel WILDHOlUT, Eugene C. POGGIO, Michael 
J. STRUMWASSER and Peter DELEON (1973) Prosecution Qf Adult 
Felony Defendants .in Lrui Ans.e.~ ,C.Qunty: A Policy 
Perspective. Santa Monica: The Rand Corporation. 

GRIMES~ John A. (1975) "The Police" the Union, and the 
~roductivity Imperative," in J. Wolfle and J. Heaphy (eds.) 
Readings .o.n ProduC'l::iyity .in ~o Washington: The 
Police Foundation. 

GROSSMAN, Brian A. (1969) ~ Prosecu~~ Inguiry ~ ~ 
Exercise .D.f. piscretion, Toronto :', University of Toronto 
Press. 

GURWITSCH, Aaron (1964) ~ JU .. e.:L.cf.Q.f ££msciollsnesrLs.. Pittsburgh: 
Duquesne University Press. 

GUSFIELD, Joseph R. (1968) WOn Legislating Morals: The Symbolic 
Process of DeSignating Deviance, It ,56 .c.a.lifQrn.ii! Lalf ReyieW 
54. 

HALL, Richard Ho (1972) ~~anizations; Structure ~ Process, 
Englewood Cliffs: Pnmtice. Hall. 

HAMILTON, Edward K. (1975) "Police Produ.ctivity: The View From 
City Hall, It in J 0 Wolj:le and J. Heaphy {eds.) Readings JlD. 
Productivity .in poljping.·· Washington: The Police 
Foundation. 

HAMILTON, Willarn A. (1969) "Highlights of PROMIS Research, n in 
WoF~ MCDONALD (ed.) ~ Prosecutor. Beverly Hills: Sage. 

> '"' ..... ~ .... ~- --~ ... - ...... - --- ._-- ... ...- -*,.",:,",- _." ..... 

,I» 

i 
)''-' , 
\ 
t i" 

i ' 

'C> 

, 



-. 
HARRIES, Keith D. and Stanley D. Brunn (1978) ~ Geogr~p~ ~ 
~ ~ Just~: Spatial Perspectives ~ ~ Cr1m1oal 
Justice System. New York: Praeger. 

HARVARD LAW REVIEW (1966) hComment-Developments in the 
Law--Confes'sions,," 79 ,E'aryard L.rui Review 938. 

HATRY, Harry (1975) "Wrestling With Police Crime Control . 
Productivity Measurement,," in J. Wolfle and J~ Heaphy (eds.) 
Readings ..QJl Productivi,U .in Policing. Washington:, The 
Police Foundation. 

HEUMANN, Milton (1975) itA Note on Plea Bargaining and Case 
Pressure,M 9 ~ ang Society Review 561. 

HEWITT, William H. and Charles L. NEWMAN (1970) £olice~Community 
Relations: An Anthology .a..ruJ Bibliography. Mine'ola: 
Foundation Press. 

HOGARTH, John (1971) Sentencin~ ~ a ~uman Process. Toronto: 
University of Toronto Press. 

HUFFMAN, Yale (1979) "Police/Prosecutor Relations: An OVerview: 
Areas of Friction, Methods of Alleviation." Unpublished 
consul tant' s report prepared for the Managing Criminal 
Investi~\~tions Project of the Law Enforcement Assistance 
Administration on file with the Institute of Criminal Law 
and Procedure, Georgetown Universi.ty Law Center. 

IGLEBURGER, Robert M. (1972) "Policy Making for the Police," 58 
American ~ Association Journal 307. 

ILLINOIS CRIME SURVEY (1929). !l:he. Illinois Crime Survey, 
Chicago: Illinois Association for Criminal Justice. 

JACOBY, Joan E. (1977) ~ Prosecutor's Charging Decisions: A 
Policy Pexst>ectiven Washington: Government Printing 
Office. 

JACOBY, Joan Eo (1980a) ~ American Prosecutor; A Search ~ 
Identityo Lexington; DoC. Heath. 

JACOBY, Joan E. (1980b) "Project on Prosecutorial Decision 
Making--A National Study, CI unpublished report to the 
National Institute of Justice, Washington, D.C. 

JACOBY, Joan E. (1979) "The Charging Policies of Prosecutors," in 
W.F. McDonald (ed.) ~ Prosecutor. Beverly Hills: Sage. 

JULIAN, Joseph (1969) "Some Determinants of Dissensus on Role 
Prescriptions Within and Between Four Organizational 
Positions:'" 10 ~ $$lci~j,cal Quarterly 176. 

'.' 
0· .. ••• ............ ~ ... __ ~ 

-. 
KADISH, San·ford H. (l9,17) "The Crisis of Overcriminalization, h 

374 Annals 157. 

KADISH, Sanford H. (1972) ilLegal Norm and Discretion in the 
. Police and Sentencing Process,," 75 Haryard L.a.H Bev] ew 904. 

KAHN, Robert and Elise BOULDING (eds.) (1964) Rower and Conflict 
in Qrganizations. New Yorkg Basic Books. 

, 
KAHN, Robert, Donald WQLFE, Robert QUINN, and J. SNOEK ,(1964) 

Organizational Stress: .studies in .RgJ..e. Conflict .and 
Ambiguity. New York: Wiley. 

KALMANOFF, Alan (1976) .c.rJ,rninal ~otice--Enforcement .a.rul 
Administration. Boston: Little, Brown. 

KAMEN, AI and Benjamin WEISER (1981) "U.S. Attorney Tells Policee 
To Develop Stronger Drug Arrest Cases," ~ Washington ~ 
(September 24) p. Bl. 

KAMISP-.R, Yale (1964) ."On the Tact.ics of Police-Prosecution 
Oriented Critics of the Courts,n 49 Cornell ~ Quarter~ 
436. 

KAMISAR, Yale (1980) E.olice Interrogations and Confessions: 
Essay..s. .o.n L..alf .a.n.d "Policy. Ann Arbor: Uni versi ty of 
Michigan Press. 

KAPLAN, John (1965) IJProsecutorial Discretion--A Comment," 60 
Northwstern University ~ Reyiew 1740 

KATSH, Ethan, Ronald PIPKIN and Beverly KATSH (1974) "Guilt by 
Negotiation: A Simulation of Justice,." 3 I&llz .in American 
Society. 23 .. 

KATZ, Daniel and Robert L. KAHN (1966) ~ Social Psychology Qf 
OrganizatioDs. New York: Wiley. 

KATZ, Jack (1978) ~Plea Bargaining in the Prosecution of White 
and Blue-Collar Crime. a Presented at the Sl~cial National 
Workshop on Plea Bargaining, French Lick, Indiana 
(June 15-17) 0 

KATZ, Lewis R. (1972) Justice .is .the !:rime: fretrial Delay in 
Felony Cases. Cleveland: The Press of Case Western Reserve 
University. 

KEPPEL, William J. (1978) "Plea Bargaining In Hennepin County," 
Bennepin (Minnesota) Lawyer'(January-February) 8. 

KERSTE'l'TER, Wayne A. (198la) "Police Participation in, Structured 
Plea Negotiations, II forthcoming in L..aJf .a..ruJ Polic;i OuarterlYa 

. -, 

,,, 

~. , 



, 

) 

l . 

~---)I--'~ 

ii 
" ir'

ll 
.. I 

I 

KERSTETTER, Wayne A. (198lb) PPolice Perceptions of Influence in 
the Criminal Case Disposition Process, II forthcoming i.n 
Journal ~ Criminal Justice p 

KERSTETTER, Wayne Ae and Anne HEINZ (1979) Eretrial Settlement 
Conference: An Evaluation Repor~ Washington: Government 
Printing Office. 

KIERNAN, Laura (1978) uPolice Unit Fights Car Repair Fraud,.BI ~ 
Washington ~ (March 24), p .. el. 

KIRK, Paul L. (1974) r~ ,I.m'estjgation. New York: John Wiley. 

KLEIN, John F. (1976) Let's ~~ S ~~ Lexington: D.C. Heath. 

KNIGHT, Athelia (1980) IID.C. Police at Court: $1.4 Million 
Mostly for Wai 'ting,.11 I.D~ Washington .fruit (September 29) • 

KNUDTEN, Mary (1977) n ProS';ecutor s' Role in Plea Bargaining: 
ReaEons Relat~ed to Actions,Vi in R.M .. RICH (ed.) Essays .rul 
.the Theory .aM Pract~ .Qf Ctiminal Jystic.e. Washington. 
University Press of P.~erica. 

KOEPSELL, Terry W., and Charles Me GIRARD (1979) Small PQlice 
Agency ~$olidation; Suggested Approaches. Washington: 
U.S. Department of Justice. 

KROHN, Roger (1971) hConf1ict and Function: Some Basic Issues 
and Bureaucratic Theory,1t 22 British JQurnal ~ SQciQlogy 
115. 

KUH, Richard {1966} aThe 'Rest of Us I in the I PoliCing the 
Police I Controversy, a 57 Journal ~ Criminal .L.aJL. 
~iminology and 2QliQe SQience 244. 

KURLANDER, Lawrence T.. (undated) II Police and Prosecutor s: Making 
the Best of a Shotgun Marriage. 1I Unpublished speech of the 
Monroe County, New York District Attorney, on file with the 
Institute of Criminal Law and Procedure, Georgetown 
University Law Center. 

LAFAVE, Wayne R. (1965) Atrest: ~ Decision ~ ~ ~ Suspect 
intQ CustodYA Boston: Little brown. 

LAFAVE, Wayen R. (1968) ··Street Encounters' and the 
Consti tution: Terry, Sibron, Peters, and Beyond, It 67 
Michigan ~ Review 40. 

LAFAVE, Wayne R. (1970) It'I'he Prosecutor's Discretion in the 
U.Sor.1I ],8 AmeriQAn JQurnal ~ Comparative L..a.H 532 .• 

-, 

LAGOY~ Steph7n,p. r Joseph Jo SENNA, and Larry J. SIEGEL (1976) 
. An Emplrlcal Study on Information Usage for Prosecutorial 
Decisio~ Making in Plea Negotiations, 13 American Criminal 
~ Rev1ew 435. . 

LANE, Roger (1971) PoliQing' r~ City; Boston! 1822-1885. New 
York: A.theneum. 

LARSON, Richard C. (1978) Police Accoyntability: Performance 
Measures ~ Unionism. LeXington: D.Co Heath. 

LASKY, M., P. MURRAY, and Eo RATLEDGE (1978) -Automated Court 
Case Management in the Prosecutor' s Office, n 14- Trial 
(February) 36" 

LAW ENFORCEMENT ASSISTANCE ADMINISTRATION, NATIONAL CRIMINAL 
JUSTICE INFORMATION AND STATISTICS SERVICE (1978) State ~ 
Local Prosecution and Civil Attorney Systems. Washington: 
Government printing Office. 

, 

LEONARD, V.A. (1951) Police Qtganjzation snd Management • 
Brooklyn: Foundation Press. 

LEONARD, V.A.(1970) ~ PQljQe Record System&. Springfield: Co 
Thomas. 

LER~~CK, Paul (1977) Materials ~ ~ and ~ Besearch: An 
Annotated Bibliograp~. Chicago: American Judicature 
Society. 

LEVIE, Robert Co and Low Eo BALLARD (1981) Criminal JUstice 
Report Writing. Rockleigh: Allyn and Bacono 

LEVINE, Sol and Paul E. WHITE (1960) ~Exchange as a Conceptual 
Frameworlt for the Study of Interorganizational 
Relationships,~ 5 Administrative Science Quarterly 583. 

LEWIN, Ko (1951) Field Theory .in Social Scien~.. New York: 
Harper. 

LIKERT, Rensis, and David BCMERS (1970) Conflict .s.t.l:iAtegies 
Related ~ Organizational Theories ~ Management SYstems. 
Ann Arbor: Institute for Social Research. 

LITTRELL, William B. (1974) CQnsttucting Crjmes: Police.aJlJl 
Prosecutor I s Management .Q.f .the. Charging Process. Ph. Do 
Dissertation, Department of Sociology, New York University. 

LITTRELL, W. Boyd (1979) Bureaucratic JustiQe: Police, 
ProseQutots ~ ~lea Bargaining. Beverly Hills~ . Sage. 

LITWAK, Eugene and Lydia F. HYLTON (1962) ~Interorganizational 
Analysis: A HypothesiS on Coordinating Agencies, ,II 6 
Administrative Science Quarterly 3950 

, 



, 
f 
\ 

". 
l' () 

," 0 \f 

LOGAN~ Albert Bo (1969) Struggle ~ Equal Justice. 
Government Printing Office. 

Washington: 

~lCCLELLAN, J a E. (1978) IIChanging Nature of Police Management. II 26 
~ and Order (May)o 

MCDONALD, William Fe (1973) I'tEnforcement of Narcotics and 
Dangerous Drugs in the District of Columbia, II in ~lational 
Commission on Marihuana and Drug Abuse, ~ ~ in America; 
Problem in Perspective; Appendix ~ lJIo Washington,: 
Government Printing Office. 

MCDONALD, William F. (1973) "Prosecutorial Decisions and Case 
Mortality at the Initial Screening.," Presented at the 
Annual Meeting of the American Criminological Society, New 
YoJ:!t; (Nov. 5). 

MCDONALD, William F. (1976) Criminal Justice ..an.d .t.hf: victim. 
Beverly Bills: Sage. 

MCDONALD, William Fa (1977) IIStop and Frisk: An Historical and 
Empirical Assessment, It in R. Rich. (ed.) Essays ml .the 
~eory .an.Q Practice .Qf Criminal Justice. New York: 
University Press of America. 

MCDONALD, William Fa (1979) RThe Prosecutor's Domain," in Wo F. 
McDonald (ed.) ~ Prosecutor. Beverly Bills; Sage. 

MCDONALD, William F., Henry H. ROSSMAN, James A. CRAMER (1979) 
uThe Prosecutor's Plea Bargaining Decisions, It in W.F .. 
McDonald (ed.) ~ Prosecutor, Beverly Hills: Sage. 

MCDONALD, William F., James A. CRA~1ER and Henry H. ROSSMAN (l,980) 
"Prosecutorial Bluffing and the Case Against Plea 
Bargaining," in W.F. MCDONALD and James Ao CRAMER (eds.) 
~ aa.tgaining. Lexington,: D.C. Heath. 

MCINTYRE, Donald Mo (1967) ~ Enforcement in ~ Metropoli~o 
Chicago: American Bar Foundation. 

MCINTYRE, Donald Mo (1968) -A Study of Judicial Dominance in the 
Chargirlg Process," 59 Journal .Qi. Criminal L.alL.. CriminQl09~ 
And Police Science 463. 

MCINTYRE, Donald (1975) "Impediments to Effective Police 
Prosecution Relationships,h 13 Am§rican Criminal ~ ~~ 
2.010 

MCINTYRE, Donald and Ray NIMMER (1971) REvaluation of Cook County 
State's Attorney's Office--Felony Review Projecta," Report 
on file with the American Bar Foundation, Chicago, Illinois. 

... -' 

I 
(' · .. :..ri~-~ -

c " 
.'-~. --"'-,.- '~----- .. 

-. 
MCNAMARA, John H. (1967) "Uncertainties in Police Work' The 

Relevance of Police Recrui ts'Backgrounds and TrainOing II in 
D.J. BORDUA (ed.) .'.the l'Qlic..e.. New Xork: John Wiley" I' 

M1u~NING, Peter K'
II 

(?-97l), "The Police:' Mandate, Strategies, and' 
Appe~rances". ~n Jack D. Douglas (ed.) .Crime ..an.d Justige .in 
amerICan BQclety. Indianapolis: Bobbs-Merrill. 

MANNING, Peter K. (1979) Polige Work: .'fbe Social ~Ulization .Qf 
Poliging., Cambridge: MIT Press. 

MARCH, . J .G. and B.A. SIMON (1958) Organizations. 
W~ley. 

New York: 

MEAD, G. H. (1934) Mind • .aSell .and pogietl!:. Chicago: Uni~;'ersi ty 
of Chicago Press. 

MERRILL, w •. Jay, Mari~' N" MILKS, and Mark SENDROW (1973) ~ 
~enlng ..an.d . .s.eJ..e.c.t.e.a ~~ Processing .in Prosecutors' 
OffIces. Wash~ngt()n: Govl~rnment Printing Office .. 

MEYER,.Eugene L. (1978) "5urgl.ar-Informer O'Leary is Sentenced to 
4.0 Years,," ~ WashingtJU1.f.Q.S.t (April 17) p. Cl. 

MEYERS, Robert and Jane SEABERRY' (1978) "Police Kept Prosecutor 
in Dark When Bingo Prob~ Was Reopened," ~ Washington ~ 
(July 13) p. Al. 

MEYERS, Robert (1978) "Alexandria IS Cowhig: A Prosecutor Not 
.J Prober,," ~ Washington ~ (July 14) p. Cl. 

MILLER, F.W., ~.O. DAWSON, G.E. DIX and R.I. Parnas (1971) ~~ 
.and MaterIals .Qn Criminal Justice Administration .arul Related 
Processes. Mineola: The Foundation Press. 

MILLE;,R, Frank W. (1969) Prosecution; ~ Decision .t.Q Charge ,a 
Suspect ld..tll,,a Crime. Boston: Little Brown. 

MILLER, Herbert S., W.F. MCDONALD, J.A. CRAMER and H.B. ROSSMAN 
(1979) .Elu. Bargaining . .in .the United States.. Washington, : 
Governmept Printing Office. 

MILNER, Neal A. (1971) ~ Court .and Logal LaH Enforgement: ~ 
Impact ~ Miranda. Beverly Hills: Sage. 

MISSOURI ASSOCIATION FOR CRIMINAL JUSTICE (1926) ~ Missouri 
trime Survey~ New York: MacMillan. 

MORGAN, James P.. (1975) -Planning and Implementing a Productivity 
program,.A in J. Wolfle and J. I:Ieaphy (eds.) Readings .Q.Il 

Productivity .in Policing. Washington: The Police 
Fo~ndation. 

.,. ...... ~J.,,:,- __ 1'.,--l'--.--..... - .-._, .... ___ .. ~. ___ .. .,. 

. . 
t",v. '" _,w"."~"~·.~-..·"'.,~ .... -, ...... .....,.,,,, ~"~- ....... : .... "., w~ ..... "'"'",~~'-..,,.. - .. ~,.....,..,.."' .. ''''''" •• ~'_..,.,.'-.,<_, .. ".<,-. "'~"'''-)~'h _._".""" 

, 
i~ 

, 



, 
, 1,'.-

L> 
•. oj 

-~~~--~,------,.--,-----~-----~--------

MORRIS, Norval and Gordon HAWKINS (1970) ~ HQnes~ ~litician's 
Guide ~ Crime ~ntrol. Chicago: University of Chicago 
Press .. 

MORRIS-DORAN, Arleen (1980) "Boundary Spanning In Criminal 
Justice: An Analysis,," in A"W. Cohn and Bo Ward (eds .. ) 
Improving Management in Criminal Justice. Lexington: D.C o 

Heath. 

MORRISON, Helane (1979) "Police-D.Ao Tension ~othing New,,
Milwaukee (Wisconsin) Journal (August 17) po 10 

MURPHY, John J. (1975) Arrest ~ Computer. 
Government printing Office. 

MURPHY, Patrick V. (1975) apolice Accountability,,- in J. Wolfle 
" and J. Heaphy (eds.) ~.on Productivity .ill Policing. 

Washington: The Police Foundation. 

NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND 
GOALS (1973a) A National Strategy .tQ Reduce Crimea 
Washington: Government Printing Office. 

NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND 
GOALS (1973b) E.olice. Washington: Government Printing 
Office. 

NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND 
GOALS (1973c) Courts. Washington: Government Printing 
Office. 

NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND 
GOALS (1973d) Report .Qn .the Criminal Justice System. 
Washington: Government Printing Office. 

NATIO~lAL ADVISORY COMMITTEE ON CRIMINAL JUSTICE STANDARDS AND 
GOALS (1976) Police Chief Executive, Washington: 
Government Printing Office. 

NATIONAL CENTER FOR PROSECUTION MANAGEMENT (1972) First Annual 
Report .Q.f .the National Center .f.Q.r. Prosecution Management. 
Mimeograph, National District Attorneys Association, 
Chicago, Illinois. 

NATIONAL CENTER FOR STATE COURTS (1975) Eolicymakers I Views 
Re<;jarding Issue!3 .In .the Ot'eration .arul Evaluation.Qf R,Ietrail 
Release ~ Division Erograms; Fjndings £tam A 
Questjonnaire Survey. Denver: Author. ' 

NATIONAL COMMISSION ON MARIJUANA AND DRUG ABUSE (1972), M.a.ti.b.l.l.a. 
A Signal .Qf. Misunderstandjng. Washington: Government 
Printing Office .. 

-. 

NATIONAL, DISTRICT A~TORNEYS ASSOCIATION (1966) Brief as Amicus 
Cur1al at 19, M1randa v. Arizona, 384 u.S. 436 (1966). 

NATIONA,L DISTRICT ATTORNEYS ASSOCIATION (1977) National 
PrQsecution Standard~ Chicago: Author. 

NATION~.L DISTRICT ATTORNEYS ASSOCIATION (197 8) ~ Vjcti m 
Advocate. Chicago: Author. 

, , 
NATIONAL INSTITUTE OF LAW ENFORCEMENT AND CRIMINAL JUSTICE 

(1977), ,"Solicitation of Concept Papers in the Area of 
Police-Prosecutor Relations, ,II Washington: U. S. Dept. of 
Justice. 

NATIONAL INSTITUTE OF LAW ENFORCEMENT AND CRIMINAL JUSTICE (1979) 
Exemplary PrQjects. Washington: U. S. pepartment of 
Justiceo 

NEITHERCUTT, M.G. ,Donald H. BOWES, and William B. MOSELEY (1974) 
Arrest DecjsiQns ~ freludes ~ An EvaluatiQn ~ EQlicy 
Related Research. Volumes ~ ~ and ~ Davis: National 
Council on Crime and Delinquency. 

NEUBAUER, David W. (1974a) "After the Arrest: The Charging 
Decision in Praire City," 8 L.ali.ana SQciety Review 495. 

NEUBAUER, David W. (1974b) Criminal Justice .ill .M.i.dO~ Amerjca. 
Morristown: General Le'arning Corp. 

NEUBAUER, David W. (1974c)' "Confessions In Private City: Some 
Causes and Effects,," 65 .J.Q.w..na.l ,Qf. Criminal L.alf .and 
~rimjnQIQgy 103. 

NEUBAUER, David W. (1979) Am.e,:rica's CQurts .an.Q .the Criminal 
Justice BYs~. N. Scituate: Duxbury Press. 

NEUBAUER, David W. and George F. COLE (1977) "Court Reform: A 
political Analysis,," in R. Wheeler and H. Whitcomb (eds.), 
~l!Jgicial AdministratiQn--Text .awl Readings. Englewood 
Cliffs: Prentice-Hall. 

NEWMAN, Donald J. (l966) CQnvictiQ;rl: ~ Determination .Q.f 1iJJilt 
~ InnQcenc~ WithQut Trjalb Boston: Little Brown. 

NIEDERaOFFER, Arthur (1967) Rebind ~ Shield: ~he PQlice in 
urb~ 8Qciety. Garden City: Doubleday. 
,~-': 

,14XMMER, Raymond T. (1971) ~ ~jlliQn unneCes!3.a:~ Arrests. 
Chicago: American Bar Foundation. 

OAKS, Dal1in (1.970) "Studying and Exclusionary Rule in Search and 
Sei~'ilre~" 37 lLnjversjty .Qf .c.biQagQ ~ Reyiew 665. 

, " 

, 
'. 

I~ 

; 



, 

I 
L 

-. 
O'HARA, Charles E. (1956) Fundamentals ~ Criminal Investigation. 

Springfield: Charles C~ Thomas. 

O'LEARY, Vincent and Edward RYAN (1969) A Study .flf Conflict 
Resolution in Criminal Justice. New York: National Council 
on Crime and Delinquency. 

OHLIN, Ll"Qyd E.. and Frank J. REMINGTON (1958) .IIISentencing 
Structure: Its Effect Upon Systems For The Administration 
of Criminal Justice,.h 23 ~ .an.Q Contemporar~ Problems 4950 

PACKER, Herbert Lo (1968) ~ Limits .flf ~ Criminal Sanction o 
Stanford: Stanford University Press. 

PEAT, MARWICK, MITCHELL and COMPANY, (1972) Management 
Improvement Study. Unpublished report prepared for the 
United States Attorney's Office, Washington, D.C. 

PERROW, Charles (1972) ,hOrganizational Goals," in K. Azumi and G. 
Hage (eds.) Organization Systems, Lexington: DoC. Heath. 

PERROW, Charles (1978) Complex Organizations. Glenview: Scott 
Foresman. 

PETERSILIA, Joan (1976) hAn Inquiry Into The Relationship Between 
Thoroughness of Police Investigation and Case DispoSition," 
Santa Monica: The Rand Corporation, Mimeo. 

PFEFFER, Jeffrey (1972) hMerger as a Response to Organizational 
Interdependence, ," 17 Administrative Science Ouarterl2: 3820 

PINCOFFS, Edmund L. (1966) ~ Rationale ~ Legal Punishment. 
New York: Humanities Press~ 

PONDY, Louis (1969) nVarieties of Organizational Conflict, h 14 
Administrative Science Ouarterly 499. 

PONDY, Louis (1967) "Organizational Conflict: Concepts and 
Models," 12 Administrative Science Ouarterly 296 .. 

POUND, Roscoe and Felix FRANKFURTER (1922) Criminal Justice in 
Cleveland. Cleveland: The Cleveland Foundation. 

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT ADMINISTRATION, (1976a) 
~ Challenge ,g.f Crime .in .a ~ Society. Washington: 
Government Printing Offic~o 

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE ADMINlSTRATION 
OF JUSTICE (1967b) ~ Police. Washington: Government 
Printing Office. 

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ~HE ADMINISTRATION 
OF JUSTICE (1967c) :.r.h.e. Courts. washingt"on: Government 
Printing Office. 

PYE, Kenneth (1966) "I t ' , , Views on M' d n er~ogat10n of Cr1m1nal Defendants--Some 
1ran a v. Ar1zona,.h 35 Fordham L.ali Review 199. 

RADELET, Louis (1973) l'..b.e .fQli~ .a.rul .the Communitu Beverly H1'lls·.', 
G1enco Press. - ~ 

RAND pCORPORATION (1979) !'Rand Research On Criminal Careers· 
rogress To Date.," Santa Monica; California: Author. " 

RANULF, Svend (1964) Moral IndignatigD .arul Middle, CfasB 
Psychology. New York: Schocken. ' 

REISS, ~r., ~bert J. (1967) "Career Orientations-,-"Job 
~at1sfa,ctlon, ~nd th; ~ssessment of Law Enforcement Problems 

y Po11ce Off l.cers, 1n President I s Commission on Law 
Enforcement and Admin~stration of Justice, Studies in Crime 
.aru1 L.alol Enforcement .l.D Maj or Metropolitan Areas: ' Fiel d 
~~iyeys ~ ~ ~ Washington: Government Printing 

lce .. 

REISS, ~lbe:t'~ J. ,(1971) ~ Police .an.Q .the PubliC. New Haven: 
YaJ.e Un1vers1ty Press~· 

REISS, Jr. ~ A11?ert J .. and David J. BORDUA (1967) "Environment and 
Organlzatlon:, A Perspective on the Police,h in D"J~ Bordua 
(ed.) .!thf:. POlICe. New York: John Wiley. 

RICHARDSON, Jam,es F. (1970) .!thf:. ~ .I.w:.k. Police--Colooial Times 
.t.Q ll.Ql... I~ew York: Oxford Unlversity Press. 

RING, Peter S. (1979a) "Developing Prosecutorial Charging 
Guidelines: A Case S~u~y ,," pres,ented at the Annual Meeting 
of. the Academy of Cr1ml.nal Just1ce Sc~ences, Cincinnati, 
Ohio (March 14) .. 

RING, P,eter. Smith (197 9b} DevelQping Prosecutori.al. .c.b.arging 
,GJ,l1dellnes: A ~ Study. Anchorage: University of 
Alaska. 

ROBERTSON, John A. (1974) Rough· ~ustice: Perspectives.QD !tower 
Criminal Courts~ Boston: Ll.ttle Brown. 

ROBINSON, TimothY,' S. (1978) "The Letelier Prosecutor· An 
Unlikely Ce-lebrity in Santiago,." ~ Washington" ~ 
(August 3) p. A14. ,) 

~-: 

ROSETT, Arthur AND Donald CRESSEY (1976) Justice ~ Consent. 
Philadelphia: J.B. Lippincott. 

• .. . ". ... •.• '- .. ~.. .-~ .. _*,.-." .... ... ~ ""'........ • - •. -- -.. -- .. 

Q) " 

"~i· 

, 
., , 

" f \I 



,:::,!;.:~ ::.~~, 

. :;; 

f 

) 

I. 

----------"..~---------------~.,~~J.,.. _____ . - lb','" 

-. 
ROSSMAN, Henry H., William F. McDonald, and James Ao Cra~e:, 

(1980) ."Some Patterns and Determin~nts. of, Plea !a,rgal.nl.ng 
Decisions: A Simulation and Quasl.-Exper~m-:nt" l.n ,W. F. _ 
McDonald and J.A .. Cramer (eds.) ~ Barga1n1ng.. Lex1ngton: 
D .. C. Heath .. 

ROSUM, Ralph Ao (1973) !llie Politics .Qf .tru: Criminal Justice 
System: An Organizational Analysis.. New York:: Marcel 
Dekker .. 

-RUCHELMAN, Leonard (1973) 1lhg .Rules .the Police? New York: New 
York University Presso 

SANDER, Frank E.A. and Frederick E~ SNYDER (1979) Alternative 
Methods ~ Dispute Settlement. Washington: American Bar 
Association • 

SANDERS, William B. (1977) Detective Work. New York: The Free 
Press. 

SAVITZ Leonard A. (1971) "'Socialization of the Police.," Final 
R~port Submitted to the Pennsylvania Criminal Justice 
Planning Board, Philadelphia, Temple University, Department 
of Sociology .. 

SAVITZ, Leonard (1975) nEarly Rejection of F'lawe~ ~rrests ,From 
the Criminal Justice System: A Case Study, l.n E. Vl.anc 
(ed.) Criminal Justice Research. Lexington: D.C. Heatho 

SCHMIDT, Stuart M. and T.A. COCHAN (1972) "Conflict: Toward 
Conceptual ClaritY"n 17 Administrative ~~ guarterly 
3590 

SCHMIDT, Wayne W. (ed.) (1972) .Guidelin~ ~ ..a, Police L;egal 
Unit. Gaithersburg: International Assocl.atl.on of Chl.efs of 
Police. 

SCHRAG, Clarence (1971) Crimp lUl.Q Justice: Am!!:'rican Style .. 
Washington~ Government Printing Office. 

SCHULTZ, Donald O. (1971) Special Problems in LaH Enforcement. 
Springfield: Charles Thomas. 

SCHUR, Edwin M. (1968) ~..ana Society. New York: Random House. 

SCHUSTER, Richard L. (1981) ·Prosecutor-Policy Rel~tion5: An 
Overview and Case Study from An Organizational Perspective. h 

Presented at the Annual Meeting of The American 
Criminological Society, Washington, D. C~ (November 7). 

SCOTT, William G. (1965) ~ Management ~ ~~. Homewood: 
Dorsey-Irwin. 

,; 
~i' 

~-"- -~ =-=-==- ~.:::.--=-- ~" ~. 

-. 
SELLTIZ, Claire, Lawrence S. WRIGHTSMAN, and Stuart W. COOK, 

(1976) Research Methods .in Social ,Relations. New York: 
Holt, Rinehart & Winston. 

"--., 

SESSAR, Klaus (1970) hProsecutorial Discretion in Germany,h in 
W.F£ MCDONALD (ed.) Xhe Prosecutor. Beverly Hills: Sage. 

SHAFFER, Ron and Sandi:a G. BOODMAN (1978a) .hProsecutor' S Probe 
Role Challenged: Police Criticize Burroughs' Handling of 
Foreman Case,," .'Ihe Washington .f.Q.at (April 13) p. CI.,.. 

SHAFFER, Ron and Sandar BOODMAN (1978b) IIIPolice to Study 
Arlington Aides U Probe of Murders" n ~h.e Washington ..E.Q.at 
(April 27) p. Cl. ' 

SHANE, Paul G. (1980) Police ..ang People: A Compari~on ~ ~ 
.cnuntr:j,es • St. Louis: C.V. Mosby. 

SHERMAN, Lawrence W., Catherine H. MILTON, and Thomas V. KELLY 
(1973) ham .f.glicing. Washington: The Police Foundation. 

SHERMAN, Lawrence (ed.) (1974J2.o1ice Corruption: A Sociological 
Perspective. Garden City: Anchor Press. 

SHERMAN, Lawrence W. (1978) Scandal .and Reform--Controlling 
Ps;>lice ,Corruption. Berkley: University of California 
Press. 

SIEGAL, Larry, Dennis SULLIVAN, and Jack GREENE (1974) ·Decision 
Games Applied to Police Decision Making--An Exploratory 
Study of Information Usage,," 2 Journal .Q.f Criminal ,Justice 
1310 

SIEGEL, Lawrence, G. (1975) National Impact Program Eyaluation. 
l:h.e Transferability .Q.f .High-Impact Anti-Crime ~Ioj ects: 
.lL. Legal Aides .f.QJ:. Police (Dallas). Washington: U. S. 
Department of Justice. 

SIGLER, Jay A. (1979) "The Prosecutor: A Comparative Functional 
Analysis,,· in W. F. McDonald (ed.) ~ Prosecutor., Beverly 
Hills: Sage. 

SIMON, Ritci---u-. CC(I975) ne. ..:I.u.u_System .in America. Beverly Hills: 
Sage. 

SKOLER Daniel L. (1978) Government Structuring .Q.f .c..tim.in.a.l 
.. J~stice Ee.ryices: Organizing.t..h.e Non-System. Washington: 

Government -Printing Officeo 

SKOLER, Daniel L. (1979) Organizing ~ Non-System. Lexingt~n: 
D.C. Heath. 

SKOLNICK Jerome H. (1966)' Justice With9ut Trial; ~ 
E.nf~rcement .in ~ Society. New York: John Wiley. 

" 

. ! i 

.. ~ 



,,;, 

~ 
0 

' . .. ' f 

f" I 

), 
) 

I 
L 

SKOLNICK, Jerome H. and J. Richard WOODWORTH (1967) 
"Bureaucracy, Information and Social Control: ~ Study of a 
Morals Detail,," in D.J. Bordua (ed.) ~ Police. New York: 
J..g.lm Wile~. 

SMITH, A. Emerson and Dal MANESS, JrG (1976) "The Decision to 
Call the Police: Reactions to Burglary,,- in WoF. McDonald 
(ed.) .c..r.L'1linal Justice .aru:l .the Yictim. Beverly Hills: 
Sage.. ... 

SMITH, Alexander Bv and Bernard LOCKE (1971) ~Problems in Arrests 
and Prosecutions for Obscenity and PornographYr! in 
Commission on Obscenity and Pornography Societal Control 
Mechanisms: Technical Report: ~ 'L.. Washington: 
Government Printing Office. 

SMITH, Barbara Eo (1979) Xb..e Prosecutor's Witness;.. An 
Urban/Suburban Comparison. Ph. D. Dissertation, Department 
of Sociology, State University of New York at Stony Brook. 

SMITH, Bruce (1940) Police System~ in ~ United States. New 
York: Harper .. 

SMITH, Clagett G. (1966) ·Comparative Analysis of Some Conditions 
and Consequences of Intraorganizational Conflict, 10 
Administrative Science Quarterly 504. 

SOBEL, Nathan (1966) Xhe ~ Confession Standards o New York: 
Gould. 

SOCIO-ENVIRONMENTAL RESEARCH CENTER (1980a) "Criminal Justice 
Case Information Requirements, Literature Review and 
Annotated Bibliography (draft)," Milwaukee: 
Socico-environmental Research Center, Mimeo. 

SOCIO-ENVIRONMENTAL RESEARCH CENTER (1980b) "Preliminary Draft 
Field Work Report of (Anonymous Jurisdiction) .," Unpublished 
report on file with the Socio-Environmental Research Center, 
Ltd., Milwaukee, Wisconsin. (Anonymity not in original.) 

ST,M~KO, Elizabeth A" (1977) !J:~ M.e .the CaseEi .x.ha.t ~ 
!themselves. Ph.D. Dissertation, Dept. of SociologYr The 
City University of New York • 

STANKO, Elizabeth A. (1979) "The Arrest Versus the Case: Some 
Observations on Police/Dis,tr ict Attorney Interaction, ,lI 
Unpublished pape.r, Department of Sociology and Social 
Anthropology, Clark University. 

STANKO, Elizabeth A (1980) "The Arrest VSo the Case: Some 
Observations on Police/District Attorney Interactiono" Urban 
~ (forthcoming). 

- ,.- .... - ., ..... -., ........ ~ ...... -.......... - ... - ' ... ~- .. . ... _ ... - . ~.' - ... ~ .. -- ... .... . 

-. 
STERLING, James W. (1972) Changea in BQle Concepts Qf Rolice 

Officera. Gaitherburg= International Association of Chiefs 
of Police. 

SUDNOW, David (1965) PNormal Crimes: Sociological Features of 
the Penal Code in a Public Defender's .Office,," 12 Social 
Problema 255. . 

SULLIVAN, D.C. and Larry J. Siegel (1972) ,liThe Use of Information 
By Police in Making Decisions: An Application. of D~cision 
Games," 18 Crime ~~nelinguency 253. 

SUTHERLAND, - Edwin H. and Donala "R!' CRESSEY (1970) Criminolo9~. 
Philadelphia: J.P. Lippincott. 

'-

TAPPAN, Paul (1960) ~~ Justice And CorrectiQ~. New York: 
McGraw Hill. 

TEMPORARY COMMISSION OF INVESTIGATION OF THE STATE OF NEW YORK 
(CISNY) (1975) Seventeeth Annual Report. New Yo~k: Author. 

THOMAS, Edwin J. (1968) ,"Role Theory, Personality and the 
Individual,.M in E.F. Borgatta and W.W. Lambert Cedso) 
Handbook ~ Peraonality TheQL2 and Research. Chicago: Rand 
McNally. 

THOMPSON, James D. (1967) Organizations in Action. New York: 
McGraw Hill. 

TIMES-PICAYUNE (New Orleans, La.) (1974) IID.A. Refusal of Charges 
Said 46 PCT. "lI cited by Neubauer and Cole, ,"Court Reform: ~. 
J;>olitical Analysis,,11 in R. WHEELER and H. WHITCOMB (eds.) 
Judicial AdministratiDn. Englewood Cliffs: Prentice Halle 

TRAMMELL, George W., III (1969) ·Control of System Policy and 
Practice by the Office of District Attorney in Brooklyn and 
Los Angeles,,11 5 ~ Prosecutor 242. 

TURK, Herman (1970) .Jilnterorganizational Networks in Urban 
Society: Initial Perspectives and Comparative Research,," 35 
American Socio1Qgical Review 1. 

U.S. 

U.S. 

U.s. 

COMMISSION ON CIVIL RIGHTS (1972) A Report ~ ~ ~gconsin 
State Committee .t.Q .t..b.e United St~te? Commias,io,n .Qn . .civil 
Bights. Washington: U. S. Comm1SS10n on C1v11 l?1ghts 
(December) • 

NATIONAL COMMISSION ON LAW OBSERV~.NCE AND ENFORCEMENT 
(1931a) Report m:l Prosecution. Washington: Government 
printing Office" 

NATIONAL COMMISSION ON LAW ,-OBSERVANCE AND ENFORCEMENT 
(1931b) Report ~ Lawleasness .jn ~ Enforcement. 
Washington: Government Printing Office. 

. ' - .... ..... __ ........... _ ... __ ....... 'I •• ' ". _'"'. 4 



, 

i 

I 
1 ' 

WILLIAMS, J.R., Lawrence REDLINGER, and Peter K. MANNING (1979) 
.£.Q.li..c..e. Narcotics ,C.ontrol: Patterns AWl Strategies. 
Washington: Government printing Office. _ 

WILLIAMS Kristen M. and Judith LUCI~~OVIC (1979). Robbery gng 
Bur~lar;y; A $tudy .Q.f Character] stics .Q.f * Persons 
Arrested .a.ruJ .t.he Handling .Qf Their .~ J.D .court. 
Washington: Institute for Law and Soc1al Research. 

WILLIAMS, Kristen Mo (1976) ·T~e. Affect~ of Yi~tim, ~ 
Characteri.stics on the Dispos1t10n of Vl.olent Cr1~es... in 
W .. F. MCDONALD (ed.) ·Criminal JustiQe ..awl .the Ylctlm. 
Beverly Hills: Sage. 

WILLMER, MeA.P. (1970) Crime ~ Information Theory& Edinburg: 
Edinburg University Press. 

WILSON, James O. (1967) ,lIPolice Morale, Reform and Citizen 
Respect: The Chicago Case"l1 in DoJ .. BORDUA (ed.) ~ 
~oliceo New York: John Wiley. 

WILSON, James O. (1968) Yarieties .Qf 2glice aehavioI. Cambridge: 
Harvard University Press. 

WILSON James O. {1976} "Dilemmas of Police Administration,," in 
B~nt and Rossum eds.) Urban Adminj$tratioo. Port 
Washington: Kennikat Press. 

WILSON, O.W. (1950) Police Admini~tration. New York: 
McGraw-Hill. 

WILSON, Orlando W. (1963) Police Administration. New York: 
McGraw Hill. 

WILSON, Thomas (1970) -Normative and Interpretive Para.digms in 
Sociology,," in J 0 DOUGLAS (ed.) .understanding Everyday Life: 
Toward ~ Reconstruction .Qf Sociological Knowledge. 
Chicago: Aldine • 

.... 

WISE, B. Lake (1976) An Exemplary Project: Legal Liaison 
Division .Q.f ~ Dallas Police Department. Washington: 
Government Printing Office. 

WITT, James (l973) ,"Non-Coercive Interrogation and the 
Administration of Justice,." 64 Jour.nal At Criminal L.alt .a.ru1 
Criminology 320. 

WORGAN, David S. and Monrad G. PAULSEN (1961) -The Position of a 
Prosecutor in a Criminal. 'Case-A Conversation With a 
Prosecuting Attorney,.= 7 ~ Practicing Lawyer 44. 

YALE LAW JOURNAL (1967) tl lnterrogati.ons in New Haven: The Impact 
of Miranda,," 76 l:..a.l.e L.al! JQurnal 1519. 

VALENTE, Judith (1978) IIFire, Police Services Under Attack in 
Montgomery-Burglary Detectives' Compet~ce is Questioned,~ 
~ Washington ~ (March 24) p. C1. 

VALENTE, Judith (1979) ,"Priest's Look-Alike Claims He is 
'Gentleman Bandit, '," ~ Washington ~ (August 21) p. Cl. 

...... , 
,."", .... t ... _ 

VERA INSTITUTE OF JUSTICE (1977) FelQn~' Arrests; Their. 
Prosecution And Disposition in ~ ~(City's.CQurts. New 
York: The Vera Institute of Justice. 

VIANO, E.C., D. JACQUIN, H.C. JONES, M. NEUSE, J. SCHILLER, o. 
SPAID, S.S. STEINBERG (1977) Victim/Witness Services 
Trainer's HandbQQk. Washington: University Research 
Corporation. 

WARNER, Sam B. (1942) "The Uniform Arrest Act,," 28 Virg1nja ~ 
.Rel!iew 19. 

WASHINGTON POST (1979) tlMr. Hogan's Call for Police Review,," !the 
WashlngtQn ~ (February 14), p. A22. 

WEBSTER, John A. (1973) .T.he Realities .Q.f ,fQlice~. Dubuque: 
Kendall/Hun t .. 

WEISER, Benjamin (1980) ,"D.C. Police, Prosecutors Clash Over 
Dropped Charge," .T.he Washington ~ (September 24) p. Cl. 

WEISS, Murray (1981) "Quick-Shoot Criminals Rising," ~ ~ 
Daily ~ (March 18). 

WESTON, Paul B. and Kenneth M. WELLS (1972) ~ Enforcement ~ 
Criminal Justiceo Pacific Palisades: Goodyear. 

WHITTINGTON, H.G. (1971) "The Police: Ally or Enemy of the 
Comprehensive Mental Health Center?" 55 Mental Health 55. 

WHORF, B.L. (1956) Language, 1!hQught .awl Reality. Cambridge: 
MIT Press. 

WILEMAN Fred A. (ed.) (1970) Gujdelines .f.9.I. Discretion: ~ 
MQdelS .fAr. LQcal ~ EnfQrcemen.t Agencies. Madison: 
University of Wisconsin. 

WILENSKY, Harold L~ (1967) OrganjzatiQnal Intelligence: 
KnQwledge and Policy in Government and Industry. New York: 
Basic Books. 

WILKINS Leslie To (1965) SQcial Deyiance. Englewood Cliffs: 
Prentice Hall. 

.,. • -- '. ~ * , .. ,. ... - 'I' •• ,--.. - .... ,------:""' .... ---.. ~ .. -., _____ ._ ....... - ... - ..... _ ... oiI

t

4-n-.-, .... - ..... , ~- .... - •• 

. f 



I 
I. 

.. 

YOUNGER, Evell (1966) "Interrogations of Criminal Defendant--Some 
Views on Miranda Vo Arizona,," 35 Fordham L.ail B.eview 255. 

YOUNGER, Evell (1967) ,"The Perjury Routine, ~ ~ Natign 596 
(May 8). 

'ZALD, Mayer (1963) "Comparative Analysis and Measurement of 
Organizational Goals: The Case of Correctional Institutions 
for Delinquents,," 4 Sociological Quarterl~ (Summer) D 

------- ------ .. ~- .. __ ...... - .. __ ... - .... _---..... _ . .",._ .... --... 

I 

'. 
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Alabama 

A1laska. 

Al~zona 
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A'X~kaTlSas 

Cluifornia 
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connecticut 
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Hawaii 
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APPENDIX A " . ~ . 
FOLICE AUIHORrIY TO RELEASE 

1 

,;r 

Fe1:llli tted? .:. 

, , 
'M 2-

,110 

No , '. None. 

Probably not None; ~ s.§e., ~ciGeorge v. ?hoenix, 117 
Ariz. 272, $72 (Ct:. l~PP;o)" 572 F.2d 
100 (1977)(no statutory duty to arrest 
or detain)3. • 

'Fossibly yes gf. Yilsonv. State, 258 Ark. 110,522 
S~W.2d 413, 414, cert. denied, 423 U.S. 

,1017, 96 S.Ct. 451 (1975); Stepps v. 
State, 242 Ark. 587, 588,. 414 S.H.2d' 

Yes 

Yes 
' .. 

No 

Yes 

. . ' 
No 

• .••• t. 

No 

, . 
, " 

' ... .f; • 

. .. 

. . ~ .. 

, 620, 620 (1967)("directory, not manda
tort'), c~. denied} 389 U.S. 1036, 
~ca S.Ct. I"£. (t<f&~).l+ .' 

Cal. Fenal Code § 849(b)('~est 1970); 
Ope Att'y Geno'65(1969)(officer may 

. releas.e person arrested by citizen's 
.'- arrest). 

Colo. Rev. Stat. § 16-3~105(1)(a) 
(1973)(if no adequate grounds for 

. criminal complaint). 

None. 

Del. Code Ann .. tito il, § 1908(a)(J..) 
(1975)(if no ground for making crimina.l 
complaint) • . " 

'None; D.C. Code" Ann. § 4-143 (1973). 3 : 
: .. '; ~.. ..... ... . 

.. :' ?(!.~ .... 
. ',None.. .. .. . .:". . ,-

I' • ~ '. • • 

. See Peters v. State,. 115 Ga.. App. 743, 
,,156 S.E.2d 195 (1967)(statutory require-

: '. 
,.Pt;Obably not 

~ent,that person arrested not brought 
before officer authdrized to issue 
warrant ~ithin 48 hours to be released, 
interpreted to mean only release until 
warrant. obtained). . 

Hawaii Rev. Stat. O§ 803-5, 803-9(1976) 
(arrest and detention for examination 
permitted, but must release if not charged 
within 48.hours). 
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Police'Authority to Release (Continued) 

Jurisdiction 

Idaho 
I 

Illinois 

Indi.ana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

". .. 

Massachusetts 

o· 

'. 

:Pemi ~ted? A~thori t1 . 

No 

Yes 

No 

'No 

. Yes 

No 

Unclear 

-Yes 

. No 

Yes 

. .. . .. ~ 

-. 
None.. 

Monroe v. Pape, 221 F..Supp. 635 
(Do 1110 1963); Ill. Ann. Stat. ch. 
38, § 107-6 (Smith-Hurd 1970); Jm!; 
see. People v. Thomas~ 50 I11 .. App .. 3d 
398, 365 N.E.2d 717 (1971)(not if 
there axe grounds for c~mtnal com
plaint) .. 

Dommer v. Hatcher. 427 FQSuPP. 1040 
(D .. Ind. 1977) .. 5 

. None. 

Kan. Stat. Ann. § 22-2406 (l974) • 

None. 

Como"are La., Code trim. :Pro.· Ann .. 
art .. 228 (duty of' police to promptly 
book arrested person and keep impri
soned unless released on bail) W- tb 
art. 230.1 C (person not brought be
fore judge ~thin 72 hours to be 
"released forthwitho')(West 1967). 

Therriault v. Breton, 114 ~le. 137, 
141-42, 95 A. 699, 701 (1915)(within 
police discretion to release for 
felony, but person arrested for mis-

. demeanor must vai ve requirement to 
be brought before magistnate).6~7 

. '. . . 
Johnson v. State, 2.82 t-1d. 314jt 321-
23, 384 A.2d 709s 713-14(1978) 
(alternative holding)(rule that a 
def endant "'shall" be taken without 
unnecessa~ delay before a judicial 

. officer is "manda.tory,!t ijenoting \ 
.' "an imperitive obligation in~onsis

tent ~th the exercise of discre
tion,,) .. 3 

19. 

Keefe v. Ha.rt, 213 Mass. 476, 481-
82, 100 N.E. 558, 559 (1913); Caffrey 
v. Drugan, 144 !oiass .. 294, 296-97, 
11 N.ED 96, 97 (1887).6 
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...... ~~ Jurisdiction :Permitted? 
! 

, Authority 
" /" ,. 

H}chigan 
:' 

Minnesota 

Probably yes 

Yes 

-, 
~e People v. Hamilton,' 359 1'1ich~ 
410. 416-17, 102 N.W.2d 738, 472 
(1960)(by implication). 7,8 

Hinno R. Crim. P. 4.02. 

! Mississippi P:robably- not g,. Harper v. ·St;;.te, 291 Hiss. 
699, l()S~l'il So.2d 129, 131 
(1965)(by implication)(sheriff 
wlthout power to accept waiver of . 
hearlng before magistrate.) .. .' 

Missouri Yes 

Montana Yes 
'. 

Ma. Ann. Seat. § 544.170 (Vernon 
1953)(person to ~e released unless 

. charged with a crime 'ri thin 20 
. !l.0urs; violation by officer a 
misdemeanor) • 

. Hont~ Rev. Codes ~nn. § 95-610 
(Allen Smith 1969). 

.Nebraska. . Probably not 
'!t 

Neb.' ·Rev. Stat. § 29-401 (1975). -

Nevada 
II 

Probably not ·"Nev. l\~v. Stat" § 171.178 (1975) 
("in all cases"). 4 

·New Hampshire Yes 

New Jersey No 

New Mexico No 

New York Yes 

.North carolin~: No 
... . - . 

., OO'. 

North Dakota No 

Ohio No 

li .. H.· Rev. Stat. Ann. § 594:18-a' 
(Supp. 1973). 

None .. ". 

Neme .. 

No Y. trim. Prac. Law 6 140.20(4) 
~cKinn.ey 1971) • 

State v. Pa.rker, 75 N.C. 249, 250 
. (l876)CI'The consta.ble thus consti-
..... ~uted himself the judge, jurY and 
. .. executioner. This.is the best de-

',' scription of despotism."' .. 

None. 

Oh. Rev. Code Ann. § 2935.03 (An
derson Suppo 1978)2;Oh. R.Crim. 
P. 4(E) •.. 
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3urisdiction Permit.ted? .. 
No 

Oregon No 

f fr Pennsy'lvania Yes 

Rhode Island Yes 

South Carolina. Probably not 
/ . 

South Dakota 'No 

'~ennesseeYes 

'. 

Texas PQ.ssibly yes 

Utah .' No 
~ 

Ve1:mOllt No .. . 
:.' Vi"J:ginia No 

-.washington No 

West Virginia No 

Wisconsin Yes 
... 

Wyoming' No 

Authority •. 

Okla. Stat. Ann. tit. 21~ § 534 
. (West 1958).4 

None .. 

~ Comm'r v. Eaddy, 472 FaD 409~ 
372 A.2d 759 .. ~ ~lll'7) . 

RIt I. Gen .. Laws § 12-7..,.12 (1970); 
se!! .@!§9 State v .. KildayI' 90 R.I .. · . 
91, 155 A.2d 336 (1959)(discretion 
of offi.cer) .. 

Cfa Westbrook v. Hutchison, 195 S.C. 
101, 112, 10 S.E.2d 145, 149 (1940) 
(private person may not release 
f~ citizen's arrest)o 

None ... 

Hardin Vo State, 210 Tenn. 105, 134, 
355 S.U.2d 105, 113 (1961); East v. 
State, 197 Tenn. 644, 648, 277 S.W.2d 
361, 363 (19.55); Wynn v .. State, 1.81 
Tenn. 325, 331~ 181 S.W.Zd 332, 334 
(1944) .. ··1 ;8 

Osoba v. Wilson. (Tex. ctv. App.) 56 
S.W.2d 937, 940 (1933)(by implication)6; 

.. ~ ~!! parte Garcia (Tex. Crim .. 
. App.) 547 S.W.2d 2n, 274 (1977j8; .... 
Tex. Crim. Pro. Code Ann. arts·. 2i13, J 
14.063 (Vernon 1977). 

Utah Code AnnQ § ~7-13-17.4 

. 
See. Va, .. Cci\de 6 19.2-82 CW.chit:! 1975). 

None. 

None .. 

Feloquinv. Hibner, 231 Uis~ 77, 86-
87, 285 N.Y. 380, 385 (1939)7; Wis • 
Stat~ Ann. § 968.08 (~est 1971). 

None .. 

.' 

. ' ... 
~. • • ~ I. .. •• . •• 

;'.. .~ ·~·~~f~r?C-·~P'~i~~1t~~iro~Tt~·-REts~~S~{E'oriti~~~d·)~~~~'_"' ... 

1 , 

. ' . 

. 

. ' 

.... I: . Ndtes . . 

lHone of~*e jurisdictions permit police t~ release a ~erson arrested. 
under a tla.rrant, thus the table deals only with arrests without . 
warrant. . 

The existence of ~tatutory provision f~r t~mporary investigatory stops 
argua~ly could eVldence an intent to restric~ police discretion by 

. allOWl.ng them to stop persons tempoX'a-rily for brief Q.uestioning when 
grounds for arrest are not immediately clear; but when an arrest is 
made follcndng such questioning,. sufficient ground should tben exist 

•. and require independent verification by a magistrate. Although some 
states 'have such provisions, the issue has not nceived judicial :' 

. . consi.deration, and are not reflected herein. 
~ . ~ . ,. . . ~ .. -:.:----.. . .... ~" ..... 

.2ne ~e~po~e,' "~o" "~neft' means . ~hat ~ support vas found which would 
··.~gue.for allo~ng r~ease; though in many' cases' suppo~t could be cited 
.for arguing it: would not be ·allowed. Host often it woul.d 'turn -on 
.~ int.erpreting "may"' or "shall" in'statutes defijing arrest powers 
and pro~~d~~es after arrest -- Dot much' of an argument ~nd probably 
~ conclusion would be without basis in state law (we~e it to be 
.c~ns~dere~ by.s court, I would be as likely to be wrong as to be 
right). . So I just put "none'V to show no affirmative support .. 

~xplicit statutory provision on the duty of the police to arrest or 
· detain might be seen as evidence of an intent to restrict police 

discretion, especially if coupled with a penalty for failurer 
'" .. 

· tonsiste~t use of words such' as ,lmaYli" "s'hall," "must," "any" 'or 
"eve~' pe~it an interpretation of statutory provlsions on arrest and 
bringing an arrested person before a magistrate as "mandc.\toryU or 
~direcl'o~," especially if coupled witb.a: penalty for failure. 

'~!Some cour~s, i~oking to an arre~t st~~ard of probable cause', are 
not willing to permit release.. If there are no grounds for arrest, 
,the person should not have been arrested. : l'olice should not 'be allowed 
to hold persons after arrest to develop gro~ds to validate a prior 
a:;rest. . .... ,. . 
~ 

· £the willingness of a court 'to allow release may be expressed in terms 
of recognizing an arrested person's right to waive the obligation of 
the police to. take him before a magistrate. 

7aelease might' be allowed becaus~ the court recognizes the possi bili ty 
that what first appeared to the p~lice to' constitute adequate grounds 
for arrest later d~sappeared. 
~, '. 

8Although the police are required to take the person arrested before 
a magistrate, release after arrest may not be inconsistent with the 
pu~ose of such requirement to protect against undesirable police 
practices (e.G- coerced confession) because no trial folloys. 
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Appendix B 

RELEASE AFTER ARREST BY POLICE. BY POLICE AND PROSECUTOR 
ESTIMATES OF FREQUENCY OF USE AND BY LEGAL AUTHORITY. 
(POLICE AND PROSECUTOR ESTIMATES BASED ON RESPONSE TO 
THE TELEPHONE SURVEY QUESTION: "DO THE POLICE RELEASE 
DEFENDANTS AFTER ARREST WITHOUT REFERRING THE CASES TO 
THE PROSECUTOR'S OFFICE? YES, NO, IF YES, HOW OFTEN 
WOULD YOU SAY THIS OCCURS?") 
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San Francisco 
Alameda Co./Oak1and 
Santa Clara 
Riverside 

COLORADO 
Jefferson 

CONNECTICUT 
Litchfield 

FLORIDA 
Palm Beach 

GEORGIA 
Muscogee/Columbus 

'-"~l\' 

"" 1\' 

" O":;Q, 

~ " ('J 
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Can be done May in some instances 
Yes, not freq. Yes - 10% 
Yes. not freq. Only for mlsd. 
Yes. not freq. Yes 

No response No response 

No fes 

No No 

Yes, not freq. No 

I I 

. 'i' 
.' 

YES 
YES 
YES 
YES 

YES I 

, NO 

NO 

PROBABLY NOT 4 

9 
9 

.' 0 ," 

% 
j .... 

0' r.r, "" $ 
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LEGAL AUTIIORIT.Y 
FOR 

POLICE RELEASE 

" II 

q, 

Cal. Penal Code§ 849 (b)(West I! 
Op.Att'y Gen. 65(1969)(Officer 
may release person al~res ted by 
citizen's arrest). 
SAME AS ABOVE 
SAME AS ABOVE 
SAME AS ABOVE 
SAME AS ABOVE 

Colo. Rev. Stat.§ 16-3-105(1)i 
(1973) (if no adequate grounds 
for'criminal complaint). 

NO AFFIRMATIVE SUPPORT3 

NO AFFIRMATIVE SUPPORT.' 

See Peters v. State, 115 GA. A 
743, 156 S.E. 2d 195 (1967) 
(statutory requirement,'that p 
son arrested brought before of 
icer authorized tG issue warra 
within 48 hours to be released 
interpreted to me~n only relea 
until warrant obtained) • 
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JURISDICTION 

INDIANA 
Vigo/Terre Haute 

La Porte 
Lake/Crown Point 

.. 
IOWA 

Scott/Davenport 
, . 

LOUISIANA 
Caddo 

. 

MAINE 
York 

MARYLAND 
Cumberland 

, 

-/ 

Jr r , 

POLICE . 
ESTIMATES 

,-

No 

No 
No 

No 

No 

Yes t not freq. 

No 

I i 

P. 'frJ 
~ ~ c..~ , 

'~'r ,; D =:.h 
-Ii 

o 
6. {. 

: ,J' if;~ , 
~ 
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Appendix B (continued) 

., 

PROSEMOR 
ESTIMATES 

...... 

Yes 

Yes 
Yes 

Yes 

Yes-less than 5% 

Depends 

No 

a 

POLICE RELEASE AUTHORIZED 
BY LAH? 

YES/NO/UNCLEAR. 

NO 
'. 

NO 
NO 

NO 

UNCLEAR 

YES 

NO 

','lj 

\ 

,." 
"I~, 

,,,",?~ 

LEGAL AUTHORITY 
FOR 

POLICE RELEASE 

Dommer v. Hatcher, 427 S. Supp. 
1040 (D. Ind. 1977). 
SAME AS ABOVE 
SAME AS ABOVE 

NO AFFIRMATIVE SUPPORT 

Compare LA. Code Crim, Pro. Ann. 
art. 228 (duty of police to prou 
ptly book arrested person and 
keep imprisoned unless released 
on bail) with art. 230~1 C 
(person not brought before judge 
within 72 hours to be "released" 
forthwith") (West 1967). 

Terriault v. Berton, 114 ME. 137 
141-42, 95 A. 699,701 .(1915) 
(within police discretion to 
release for felony, but person 
arrested for misdemeanor must 
waive requirement to be brought 
before magistrate). 

Tohnson v. State, 282 MD. 314~321 
~3, 384 A. ld' 709, 713-14(1978) 
(alternative holding) (Rule that a 
~efendant "shall" be taken withou 
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JURISDICTION 

MARYLAND 
Cumberland' 

(cont.) 

MASSACHUSETTS 
Norfolk 

Worcester 

MICHIGAN 
Genesee/'F1int 

Kent City 
Ottawa Beach 

MINNESOTA 
St. Louis/Duluth 

NEW JERSEY 
Monmouth/Freehold 

NEW YORK 
Orange County 

Erie 

. , 

.. \ ~.' . 07~~~----------~;~-~~--~·--,-,------~lr-·~~~----a----,~k----
o , ~ .~~~~~~: __ ~ J) 

ESTIMATES 

Yes, not freq. 

Yes - often 

No 

Yes, not freq. 
No 

ITo 

es, not freq. 

0 

Appendix B (Continued) 

Yes 

Yes 

PROSECUTOR 
ESTIMATES 

Yes - many times 

No 
No 

No 

No 

Yes 

No 

~ 

•. 

POLICE RELEASE AUTHORIZED 
BY LAW? 

YES/NO/UNCLEAR 

NO 

YES 

YES 

PROBABLY YES 5 " 

PROBABLY YES 
PROBABLY YES 

YES 

NO 

'YES 

YES 

;.j' I • 

_________ ~ l 
LEGAL AUTHORITY 

FOR 
POLICE RELEASE 

, urtnecessary delay before a , 
jl.1dicial officer is "mandatory.' 
denoting "an imperative obliga
tion inconsistent with toe 
exercise of discretionU

). 

Keefe v. Hart, 211 MA. 476, 481· 
82, 100 N".E. 558 r, 559 (1913); 
Caffr~y v. Druga.n, 144 MA. 29~, 
296-97, 11 N.E. 96, 97 (1887). 
SAME AS ABOVE 

,. I' 
See People v. Hamilton, 359 MI. 
410, 416-17, 102 N.W. 2d 738, 
472 (1960) (by implication). 
SAME AS ABOVE 
SAME AS ABOVE 

'w. R. Crime P. 4.02. 

NO AFF1RMATIVE SUPPORT 

N.Y. Crime Proc. Law § 140.20(4: 
(HcKinney 1971). 
SAME AS ABOVE 

~ ~ 
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POLICE 

JURISDICTION ESTIMATES 

NORTH CAROLINA 
Wake/Raleigh No 

Mecklenburg/CharlottE No 

OHIO 
Clark Yes - often 

OREGON 
. Clackamas No 

PENNSYLVANIA 
Philadelphia No 

Lackawanna No 
Lehigh No 

TENNESSEE 
Sullivan/Kingsport No 

, i 

~-------------------~--,.,--

Appondix B (Continued) 

POLICE RELEASE AUTHORIZED 
PROSECUTOR BY t.AW? 
ESTIMATES YES/NO / UNCLEAR : 

- - . 

No NO 

No NO 

No NO 

Yes NO 

No YES 

No YES 
No YES 

No YES \. 

. 

, '" 
/)'. 

* 

-
LEGAL AUTHORITY 

FOR 
POLICE HELEASE 

State v. Parker, 75 N.C. 249 p 

(1876)(IIThe constable thus cor. 
stituted himself the judge p jt 
and executioner. This is the 
best description of depotism. 1I 

SAME AS ABOVE 

OH. Rev. Code Ann. ~ 2935.03.' 
(Anderson SUpPa 1978); OH. R. 
Crim. P. 4(E). 

" " 

NO AFFIRMATIVE SUPPORT 

See Comm'r v. Eaddy, 472 PA. 
312 A. 2d 759 (1977). 

4 

SAME AS ABOVE 
SAME AS ABOVE 

Hardin v. State, 210 TN. 105»1 
355 S.W. 2d 105, 113 (1961);Ea 
v. State, 197 TN. 644, 648, 27 
S.W. 2d 361, 363 (1955); Wynn 
State, 181 TN 325, 331, 181 S. 
2d 332, 334 (1944). 
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--------------r-------.----------~------------------~--------------------~-----------------------.-----_., r---. POLICE RELEASE AUTHORIZED LEGAL AUnIORI'fJ 

JURtsDIC'no~ 

POLICE 
ESTIMATES 

PROSECUTOR 
't:STUIATES 

BY LAH? FOR 
YES/NO / UNCLEAR POLICE RELEASE 

.---- .-.--------.--1~==-==-====~.-~4' ~==========~~_+------------A--------t_------------------------T"p 

TEXAS 
Nueces/Corpus Christ~ ~ea, not freq. 

\ 
Lubb ock/Marion Co. No 
Jeff erson Yes, not fTeq. 
Braz oria/Angieton I 

No 
McCe llard/Selby No 

rIRGIN IA . 
Newp o.rt News No 

I Norf olk , No , 

I 
bISCON SIN 

Wauk eskaw Yes - often 

Yes 

I Rarely 
Yes 
No response 
Yes 

I 
No 

No 

Yes 

POSSIBLY YES 6 

POSSIBLY YES 
POSSIBLY' YES 
POSSIBLY' YES 
POSSIBLY .. YES 

llQ 

NO 

YES 

Osoba V. Wilson (TX Civ. App.)S6 
S.W. 2d 937, 940 (1933) (by 
implication) ; but ~ Ex parte 
Garcia (TX Crim. App.) 547 S.W. 
271, 274 (1977); TX Crim. Pro. 
Code Ann. arts. 2.13,14.06 
(Vernon 1977) • 
SAME AS ABOVE 
SAME AS ABOVE 
SAME AS ABOVE 
SAME AS ABOVE 

See VA. Code ~ 19.2-82. (~chie 
1975). 
SAME AS ABOVE 

Peloquin v. Hibner, 231 WI. 77, . 
86-87, 285 N.W. 380, 385 (1939); 
WI Stat. Ann. § 968.08 (West 197. 

; t I I ~. __ ._. ______________ .~ _______ • ______ • ____ L_. ________________ ~_. _____________________________ • ______________________ _ 
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Appendix B (Continued) 

1 
Any discrepancies between the prosecutor's estimates and the police estimates for the same jurisdictions may be due 
to the fact that prosecutors' estimates are based on what all police departments in the jurisdiction do, whereas the 
individual responding police department ia referring only to its practices. 

2'POLICE AUTHORITY TO'RELEASE 

3 NO AFFIRMATIVE SUPPORT 

4 PROBABLY NOT 

.5 PROBABLY YES 
.. 

6 POSSIBLY YES 

" 

None of the jurisdictions permit police to release a person 
arrested under a warrant, thus the table deals only with 
arrests without warrant. 

The response "no" means that no support was found which would 
argue for allowing release; though in many Cbses support could 
be cited for arguing it ,~ould not be allowed. Most often it 
would turn on as interpreting IImay" or "shall" in statutes 
defying arrest powers and procedures after arrest. 

Explicit statutory provision on the duty of the police to arrest 
or detain might be seen as evidence of an intent to restrict 
police descretion, especially if coupled with a penalty for 
failure • 

Release might be allowed because the court recognizes the 
possibility that what first appeared to the police to constitute 
adequate grounds for arrest later disappeared. 

Although the police are required to take the person arrested 
before a magistrate, release after a~rest may not be inconsistent 
with the purpose of ~uch requirement to protect against undesirable 
police practices (e.g. coerced'confession) becruse no trial follows. 

Consistent use of words such as "may," "shall,1I "must," "any" or 
"every" permit interpretation of statutory provisions on arrest 

i ll d t " and bringing an arrested person before a mag strate as man a ory 
or "directory," esp~cially if coupled with a penalty for failure. 
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APPENDIX C 
QUESTION 
POLICE: Does the prosecutor have a sy~tem whereby someone from his office is available to 

the police on a 24-hour basis? ON CALL? SOMEONE AT STATION? 

PROSECUTOR: Do you have a system whereby someone from your office is available to the police 
on a 24-hour basis? ON CALL? SOMONE AT STATION? 

JURISDICTION 

CALIFORNIA 
San Bernadino 
San F:::-ancisco 
Alameda/Oakland 

Santa Clara/San Jose 
Riverside 

COLORADO 
Jefferson 

CONNECTICUT 
Litchfield 

FLORIDA 
Palm Beach 

GEORGIA 
Muscogee/Columbus 

INDIANA 
Vigo/Terre Haute 
LaPorte 
Lake/Crown Pt. 

IOWA 
Scott/Davenport 

LOUISIANA 
Caddo 

MAINE 
York 

MARYL..~1) 

Cumberland 

MASSACHUSETTS 
Norfolk 

~lorcester 

POLICE 
RESPONSE 

Yes - on call 
Yes - on call 
Yes - on call 

Yes - on call 
es - on call 

Response 

PROSECUTOR 
RESPONSE 

Yes - on call 
Yes - on call 
Yes - on call 

Yes - on call 
es - on call 

Response 

D.A. specialist Yes - on call 
available 

Yes - at stat 

Yes - on call 

No 
Yes - on call 
No 

Yes - on call 

Yes - on call 

Yes - on call 

Yes - on call 

. Yes - on call 

No 

Yes - on call 

Yes - on call 

Yes - on call 
Yes - on call 
No 

Yes - on call 

o 

es - on call 

o 

es - on call 

es- on call 

MISCELLA~EOUS COHNDTS }l.l.DE BY: 
POLICE PROSECCTOR 

& Beeper & Beeper 
Rotate on teams 

Only in homicide LaWyer & Invest. 
cases 
Rotating list 

On duty standby 

Also legal 

Only 8-4 

Beeper 

No-on scene visi 
only phone con
tacts. 

Only at Sup. Ct. 
level not Dist. 
Ct. level 
Calls Clerk of 
Court(Quasi-Judge 

or major crimes 
Lawyer & Invest. 

Also lawyer 

Available-for con
tact only on a 
voluntary basis. 

in emergencies 
complex situa

tion) 
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APPENDIX C Telephone Survey Results . ..Regaro:i n<JProsecutor' s hv:ailabi·li ty 
to the Police (Continued) 

JURISDICTION 

l-IICHIGAN 
Genesee/Flint 
Kent City 

Ottawa Beach 

MINNESOTA . 
St. Louis/Duluth 

NEW JERSEY 
Monmouth/Freehold 

NEW YORK 
Orange County 
Erie 

NORTH CAROLINA 

POLICE 
RESPONSE 

Yes - on call 
Yes - on call 

No 

Yes - on call 

Yes - on call 

Yes - on call 
Yes - on call 

PROSECUTOR 
RESPO~SE 

Yes - on call 
Yes - on call 

Yes - on call 

Yes or1 call 

Yes - on call 

Yes - on call 
Yes - on call 

Wake/Raleigh Yes Yes - on call 
Mecklenburg/Charlotte Yes - on call Yes - on call 

OHIO 
Clark 

OREGON 
Clackamas 

PENNSYLVANIA 
Philadelphia 

Lackawanna 

Lehigh 

TENNESSEE 
Sullivan/Kingsport 

TEXAS 
Nueces/Corpus Christi 
Marion/Lubbock 
Jefferson 
Brazoria-Angleton 
McCellard-Selby Co. 

VIRGINIA 
Newport News 
Norfolk 

Yes - on call Yes - on call 

Yes - on 'call Yes - on call 

Yes - on call Yes - on call 

Yes - on call Yes - on call 

Yes - on call Yes - on call 

Yes - on call Yes - on call 

No 
Yes - on call 
Yes - on call 
Yes - on call 
Doesn't Kll0W 

Yes - on call 
Yes - on call 

Yes - on call 
Yes - on call 
Yes - on call 
: No Response 
Yes :. on call 

Yes - on call 
No 

.... ,... .... - ...... , ....... ~~ _'_"100< 

NISCELLANEOUS Cm-l}jE~T5 N.:\DE BY: 
POLICE PROSECUTOR 

If upcoming case, 
someone at dep t • 

Occasionally 

24-hour on duty" 
assts. (DA) & 
Investigators 

Usually no one 
there 

Felony coordinator 

& Beeper 

& 24 hr. on 24hr-:court sessions 
duty at station 
Also victim/ 
witness liaison 

3 indiv. on call 

Beeper 

.-. 
. APPENP.IX C Telephone Survey Results Regarding Prosecutor's Availability 

to the·Police (ContinUed) 

JURISDICTION 

WISCONSIN 
Waukesk~w 

POLICE 
RESPONSE 

PROSECUTOR 
RESPONSE 

Yes - on call. Yes - on call 

CONNE~TS 

POLICE PROSECUTOR 

Beeper 

.'" t", 4 ". \ 

, f. 

.... 
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Jurisdiction 

Alabama 

Alaska 

Appendix n 

CHARGING PROCEDURES1 

Formal ACGusatory Methods2 

Felonys 
by indictment 
by information filed by 

district attorney only 
if defendant pleads 
guilty 

[Ala. Const. art. 1, § 8 
(1901, amendment 3~ 1939), 
Ala. Code §§ 15-8-2. 15-
15-21 (1915). ] 

Misdemeanor • 
by indictment 
by affidavit or informa- . 

tion filed by the dis
trict attorney when 
authorized by statute 
(e.g. liquor laws, Ala. 
Code §§ 28-4-33. 38-4-
314) 

[Ala. Const. art. 1, § 8 
(1901, amendment 37, 
1939).J 

Sentence greater than one 
year imprisonments 

by indictment 
by informatio~only if 

defendant waives in
dictment, filed by 
prosecutor 

[Alaska Const. art 1, § 8, 
Alaska Stat. 8 12.80.020 
(1973), Alaska R.Cr.P. 
7(a). 7~b).J 

.:::p'. Ii J/ 

. " 

(i 

Charging Language3 

Words conveying same 
meaning as statutory 
language sufficient 
[Ala, Code 6§ 15-8-

21, 15-8-22 (1975), 
Haynes Vo State, 293 
Ala. 221, 301 SOo2d 
208 (1974).] 

Notes 4,5,6 
[Alaska R.Cr.P. 7(c).J 

• !j -
(( -:1 ,1" 

" 

Amendab!11ty of Charge 

Indictment! 
only by consefit of defendant 
for incorrect matter, may 
not add charge of different 
offense 
[Ala. Code 6 15-8-90 (1975), 
Crews v. State, 40 Ala.App. 
306; 112 SOo2d 805 (1959).J 

Other. 
not found 

.. , 

Notes 7,8 
[United St!!es v. Libby, 
McNeil & Libby, 7 Alaska 356 
(1929), Alaska R.Cr.P. 7(e).] 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction 

Alaska (cont' d) 

Arizona 

Arkansas 

" , 

Formal Accusatory Methods2 

Sentence less than one year 
imprisonment 

by i.ndictment 
by informati.on filed by 

prosecutor. 
[Alaska R.Cr.F. 7(a).J 

Indictment 
Information filed by prose

cutor, limited to charges 
specified by magistrate in 
order of commitment, fol
lowing preliminary hearing 
on probable cause . 

[Arizo Const. art. 2, § 30, 
St,ate v. Branham, 4 Ariz. 
App. 185, 418 F,2d 615 (1966), 
Fertig v. State, 14 Ariz. 
540, 133 F. 99 (1913). Ariz. 
R.Cr.P. 2.1, 202~ 13.5(b).] 

Indictment 
Information filed by prose

cutor 
[Ark. Const. art. 2, 6 8 

(1874, amendment 21 § 1, 
1936), Ark. Stat. Ann. 

§ 43-806 (1977).] 
Cannot be filed by deputy 
prosecuting ~ttorney in 
his own name 
[Johnson v. State, 199 
Ark. 196, 133 S.W.2d 15 
(1939).J 

Charging Language3 

Words conveying same· 
meaning as statutory 
1anEuage sufficient 

Hinds v. Territory. 
8 Ariz. 372j 76 P. 
469 (1904). 

Note 5 
[Ariz. R.Cr.P. 
13.2.] .. 

Indictments 
words conveying 
same meaning as 
statutory languo\ge 
sufficient 
[Atk. Stat. Ann. 

§§ 43-1006, 43-
1022 (\1977 ~ • J 

Informationa 
not··found 

," • 'Or!,!:.a .; ... '::~ .• ::' ,. 

2 

Amendabi1ity of Charge 

Notes 9, 10 
[Ariz. R.Cr.P. 13.S(b).] 

Note 11 (information) 
[Ariz. R.Cr.F. 13.5(b).] 

Note 12 (indictment) 
[State v. Fogel, 16 Ariz. 
App. 246, 492 Fo2d 742 
(1972).] 

Indictments 
Note 7 
matters of form, but not 

to change nature or 
degree of crime charged 

[Ark. Stat. Ann. g 44-
1024 (1977).] 

Information. . 
only matters of form, b~t 

Inot to change nature or 
degree of crime charged 
[Silas v. State, 232 Ark. 
248, 337 S.W.2d 644 (1960), 
cert. denied, 365 U.S. 821 

. (1961) 0] 
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APPENDIX D 

Jurisdiction 

Ark. (cont' d) 

California 

Charging Procedures (Continued) 

Formal Accusatory Nethods 2 

Summons or arrest warrant 
only for misdemeanors tried 
in courts inferior to the 
circuit courts (circuit 
courts have exclusive felony 
jurisdiction and concurrent 
misdemeanor jurisdiction) 
[Burrow v. Hot Springs, 85 
Ark. 396, 108 S.W. 823 
(1908), Ark. Stat. Ann. 
§§ 43-101, 43-102, 43-
1405, 44-104, 44-105, 44-
106, 44-101, 44-108] 44-
201, 44-203 (1911) •. 

Indictment 
Information filed by district 

attorney only after exam
ination and commitment by 
magistrate, limited to 
offenses named in order of 
commitment or any offenses 
shown by the evidence 
taken before the magistr.ate 
[Cal. Const. art 1, 6 14. 
Cal. Penal Code §§ 737-139 
(West 1910).] 

Complaint only if the defen
dant has plead guilty to a 
felony, "where permitted 
by law" (specifically, by 
the statute defining the 
offense) 
[Cal. Penal Code § 682 

(West 1910).J 

Charging Language3 

Summons or arrest 
warrants 

offense "stated in 
~enera1 terms" 
LArk. Stat. Ann. § 

43-102 (1911).] 
offense "named or 
briefly described" 
[Ark, Stat. Ann. 6 

44-107 (1911). J 
no written plead
ings necessary 
[Ark. Stat. Ann. 
U 44-104, 44-
105 (1917).] 

Note 13 
[Cal. Penal Code 

§ 952 (West 
1910).] 

Note 14 
[Cal. Penal Code 

8 958 (West 
1970).] 

3 

Amendabillty of Charge 

Summons or arrest warrant I 
not found 

Note 9 D only if evide!nce of 
offense was presented at " 
preliminary hearing and 
does not prejudice substan
tial rights of defendant 
[People v. Dala, 191 Cal. 
App.2d 362, 11 Ca1.Rptl~. 
204 (1962).] _ . 

Note 15, at any time before 
defendant pleads or a de·
murrer to original pleading 
is sustained 

Notes 7, 16, at any stage of 
proceedings for any defect 
Qr insufficiency 

Indictment& 
cannot change offense 
cha't'ged 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction 

Cal. (cont 0 d) 

Colorado 

. . , 

Formal Accusatory Methods~ 

Felony'-and Misdemeanor 
Indictment 

[Colo. Const. art. II, 
§ 8; Colo. Rev. Stat. 
B 16-1-1014(6) (1973); 
R.Cr.F. '7(a).] 

Information filed by the 
district attorney 

Note 7 
if defendant did 
not request pre
liminary hearing or 
was bound over after 
a preliminary haaring 
[Colo. Rev. Stat. § 
16-5-208 (1973); 
R.Cr.P. 7(b)(3).] 

Note 15 
if no complaint was 
filed or the prelim
inary hearing resul
ted in discharge of 
defendant 
[R.Cr.P. 7(c).] 

Charging Language3 

Indictments 
charge must be 
stated "50 plainly 
that the nature of 
the offense is 
easily understood 
by the jury" 
[Colo. Rev. Stat. 
6 16-5-201 (1973), 
E.Cr.P. 7(a)(2).] 

InformatiOn! 
need not use exact 
statutory words 
[Loggins v. Feople, 
178 Colo. 439, 
498 P.2d 1146 
(1972), Gallegos 
v. People, 166 
Colo. 409, 444 
P.2d 267 (1968).] 

4 

Amendability of Charge 

Information! 
limited to offense shown by 
the evidence taken before 
the magistrate at the pre
liminary hearing on probable 
cause 

Complaintl 
can add offense not attempted 
to be charged in original 
complaint only if might have 
been pl:operly joined origi
nally 

[Cal. Penal Code § 1009 (West 
1970).] 

Indictments 
not as to matter of sub-
stance " 
[R.Cr.p. 6oS(b).] 

Information! 
prior to trial 

Note 7 
matter of form or sub-, 

stance 
- prl~r to verdict or" finding 

Note 7 
matter of form only 
cannot charge additional 

or different offense 
I only if otsubstantial 
\' rights of defendant 
~ not pre judicedlt 

[RICr.P. 7(e).] . 
cannot be amended without 

consent of prosecutor" 
[People v. Zupancic, . 
557 P.2d 1195 (1976), 
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APPENDIX D Charging Procedures (Continued) 

Jurisdicti.on 

Colo. (contld) 

Connecticut 

Formal Accusatory Methods2 

[colo. Const. art. II, 
g 8, Colo. Rev. Stat. 
§§ 16-1-1014(6), 16-
5-205 (1973). J 

Complaint, flIed by the 
district attorney only if 
the defendant is bound over 
for trla1 in court 

[Colo. Rev. Stat. § 16-
1-1014(6) (1973); R.C~. 
P. 4(a)(1), 7(a)(4).J 
if tt contains the re
qoirements of an infor
mation, it "shall be 
deemed to be an infor
mation" 

[R.Cr.p. 7(a)(4).J 
Misdemeanor 

summons and complaint filed 
by a police officer 

complaint 
[Colo. Rev. Stat. §§ 16-

2-104,-106, -113 (1973).J 

Sentence punishable by death 
or life imprisofu~ent 

by indictment 
[Conn. Const. art. 1. 

§ 8, Conn. Gen. Stat. 
Ann. ~ 5l,-45 (Hest Stipp. 
t979 ).J 

All other crimes 
by information or complaint 
[Conn. Gen. Stat. Ann. g 

54-46 (West SuPg. 1979), 
R.Cr.P. § 2024. J 

Charging Language3 

Complaint for felony 
same as information 
[R.Cr.p. 7(a)(4).J 

Misdemeanor complaint 
identify offense 
charged, including 
citation of statute 
and a "brief state
ment or description 
of the offense 
charged" 
[Colo. Rev. Stat. 
U 16-2-106 (1973).J 

Indictment 
Notes 4,5 

Information 
Note 5 
sufficient to set 

out statutory 
name of offense 
[State v. Ruiz. 
171 Conn. 264, 
368 A.2d 222 
(1976).] 

[R.Cr.p. 6, 2026.J 
Complaint 

not found 

5 

A~endability of Charge 

Mendez v. Tinsley, 139 
Colo. 127, 336 P.2d 
706 (1959), Bustamante 
v. People, 136 Colo. 
362, 317 P.2d 885 (1957).J 

Complaint 
not found 

Before trial commences 
prosecuting attorney may 

amend~ add counts or 
file substitute to the 
information 

defendant may request 

" 

\ added counts or substi
tute information striken 
if trial would be unduly 
delayed or if substantial 

. rights of defendant would 
be prejudiced 

[R.Cr.Po § 2031.J 

j I ~ 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction Formal Accusatory Methods2 

Conn. (cont' d) 

Delaware Sentence punishable by death 
by indictment 
[Superior Court R.Cr.P. 
7(a). ] 

Other felonies and indict
able crimes 

by indictment 
by information, only if 

, defendant wai ves in
dictment, filed by 
prosecutor 

[Superior Court R.Cr.P. 
7(a), 7(b).] 

Nonindictable misdemeanors 
by information 
[Ct~ C.P. R.Cr.P. 7(a).] 

Charging Language J 

Exact statutory words 
not necessary 

[Lasby v. State, 
55 Del. 145. 185 
A.2d 271 (1962).] 

Notes 4,5,6 
[Super. Ct. R.Cr.P. 
7(c); Ct. C.P. R. 
Cr.P. 1(b).] 

--',----,.,.,-,. ";'7' ,,,....,,....-..•. '", ,-,,,._, ,.,',,' ""., 

~r-==-',_-'-~-._,_"C',"-_-:;,,=~ =F===. -~_.4..-_,~ 

, , 

6 

Amendability of Charge 

Before verdict or finding 
may charge additional or 

different offense with 
express consent of def
endant 

Note 7, "for good cause 
shown" may amend indict
ment or information only 
if no additional or other 
offense charged and 
substantial rights of 
defendant would not be 
prejudiced 

[Recr.P. § 2032.J 

Indictment 
Note 17 

Information 
Note 8 
[super. Ct. R.Cr.P. 7(e), 
Ct. C.P. R.Cr.P. 7(c).] 
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APPENDIX D 

Jurisdiction 

District of 
Columbia 

Florida 

lb' 

Charging Procedures (Continued) 

Formal Accusatory Nethods2 

Offense punishable by death 
sentence 

by indictment 
Other. felony 

by indictment 
by inforrnatioll, only if 

def endant ,., aives in
dictment, filed by 
prosecutor 

Misdemeanor 
by indictment 
by information 

[u.s. Const. amend. V; 
Wittenberg v. United States, 

366 A.2d 128 (n.c. 1976), D.C. 
Code Ann. § 23-301 (1973), 
F.R.Cr.P. 7(a), Super.Ct. R. 
Cr.P. 7(a). J 

Capital crime 
by indictment 
[R.Cr.p. 3.140(a)(l).J 

Other felony 
by indictment 
by inforrnatioll filed by 

the prosecutor 
[R.er,P. 3.14(}(a)(2).J 

[Fla. Const. art. 1. § 15(a).] 
Misdemeanor 

by indictment 
by information filed by 

prosecutor 
[Fla. Stat. Ann. § 34,13(1}J 
R.Cr~P. 3.140(a)(2).] 

0." :." 'r:.r-

u .' 'il 

,;{ 
II 

I 0 ,: 

, D 

" ' 

Charging Language~ 

Note 14 
[United States v. 
Jeffries» 45 
F.R.D. 110 (D.D,C. 
1968) (indictment), 
District of Colum
bia ~'. Jordan, 
232 A.2d 298 
(D.C. 1967)(infor
mation).J 

Notes 4,5,6 
[F ,R.Cr.P. 7(c) 
(1), 7(c)(3)J 
Super.Ct. R.C~.P. 
7(c).] 

Notes 4,5,6 
[R.CroP. 30140(b), 
3.140(d).J 

May us~ words of equi
valent import to 
statutory language 
[Leeman v. State, 

357 So.2d 703 
(Flao 1978).J 

_, Ii 

1.J 'r' 

7 

Amendability of Charge 

Note 8 
[F.R.Cr.Po 7(e») Super.Ct. 
R.Cr.P. 7(e). ] 

Indictment can only be amended 
for matter of form, even if 
defendant consents to amend
ment on matter of substance 
[Russell v. United States, 

369 U.S. 749 (1962); 
Crosby v. United States, 
339 F.2d 743 (D.C. Cir. 
1964), Johnson v. United 
States, 364 A.2d 1198 
(D.C. 1976).J 

Indictment 
Note 17 
Onll grand jury can alter 

IPerez v. Shate, 371 
flSoo2d 714 (Fla. Dist. 
Ct. App. 1979).J 

Information 
formal defects onl~ . 
[R,Cr.P. 3.140(j).J 
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APPENDIX D 

Jurisdiction 

Georgia 

.' 
l 

Hawaii 

" 

, 

;r f 
" , 

Charging ~rocedures (Continued) 

Formal Accusatory Nethods2 

Capital offense 
by indictment only 
[Ga. Code Ann. § 27-704 
(Harrison 1974).J 

Other felony 
by indictment 

[Webb v. Hen1ery, 209 
Ga. 447, 74 S.E.2d 411 
(1953), overruled on 
other grounds, Garmon 
v. Johnson, 257 S.E.2d 
276 (Ga. 1979).] 

by accusation of district 
attorney, only if de
fendant waives indict
ment 

Mis demeanor 
by indictment 
by accusation filed by the 

district attorney 
[Ga. Code Ann. § 27-704.J 

Capital or otherwise infamous 
crime 

by i.ndictment 
[Hawaii Const. art. I, § 8.] 

Other felony, misdemeanor 
by indictment 
by information filed by the 

prosecuting officer 
[Hawaii Rev. Stat. §§ _ 

801~8, 806-6, 806-8(~976).J 
Misdemeanor 

by complaint 
[Hawaii Rev. Stat. ~§ 604-
8, 805-6 (1976).] 

. J?ti 
- Q ~ r> 

".~ 

Charging Language3 

Note 14 
(Chenault v. State, 
234 Ga. 216, 215 
S.E.2d 223 (1975). 
Moore v. Caldwell, 
231 Ga. 485, 202 
S.E.2d 425 (1973).] 

Indictment 
may state the 
charge "so plainly 
that the nature of 
the offense charged 
may easily be un
derstood by the 
jury" 
LGa. Code Ann.' 6 
27-701. ] 

Indictment, information 
may employ words of 
"substantially the 
same import" as the 
statutory words 

.q;;' 

;%1..," 

8 

C~D \§, c. 

o ~~ , ,~ 

Amendabi1ity of Charge 

Indictment 
Note 12 

[Gentry v. State, 63 
Ga.App. 275, 11 S.E.2d 
39 (l940).] 

Accusation 
may be amended by prosecutor 
. [Sutton v. State, 54 

. Ga.App. 349, 188 S.E. 
60 (1936). J . 

cannot state a charge 
broader than in affidavit 
upon which warrant issued 
before or after arrest 
[Rowles Vo State, 143 
Ga.App. 553, 239 S.E.2d 
164 (1977).] 

.f 

Matters of facial defect only 
[Hawaii Rev. Stat. §§ 806-9, 
806-46 (1976).J 

[Hawaii Rev. Stat. 
§§ 806~9J -28 (1976).J 

may charge by name of 
offense or by refer
ence to statute de
fining it or making 
it punishable 
[Hawaii Rev. Stat. 
fi§ 806-9, -34 (1976).J 

Complai.nt . 
not found 

• 1\ 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction Formal Accusatory Methods2 

Idaho 

Illinois 

"'. 
~ 

II :.P 

" II" 
~. 

'~ 
I \~; 

Ii' ,,' 
, ~ 
" .11 

(j 

Indictment 
Information 

filed by prosecuting attorney 
after commitment by magistrate 
following preliminary examina
don, unless examination is 

. waived by the defendant 
[Idaho Const. art. 1, g 8J 
Idaho Code Ann. §§ 19-102, 
19-1308 (Bobbs-Merri1l 1979).J 

information cannot charge 
offense of a greater degree 
or different nature from the 
magistrate's order of com
mitment 
[State v. McGreevey, 17 
Idaho 453, 105 P. 1047 
(1909). ] 

Felony 

>:;!-. 

~" 

by indictment 
by information filed by 

the state~s attorney 
only after a preUm
inary hearing, which 
resulted in a finding 
of probable cause, or a 
waiver of the hearing by 
the defendant, informa
tion may charge all of
fenses arising from the 
same transaction or 
conduct 

[Ill. Ann. Stat. chI 38, 
! l11-2(a), -2(f)(Smith
Hurd 1970). J 

., 

Chargin..g Lal'!suagel 

Words conveying same 
meaning as statutory 
language sufficient 
[Idaho Code Ann. 38 
19-13'04, 19-1411 
(Bobbs-Merrill 
1979).] 

'tviust8 state name of 
offense 

'cite statutory 
provisi.on 

set forth "na
ture and 
elements of 
offense" 

[Ill. Ann. Stat. chI 
38, § 11l-3(a)(Smith 
-Hurd 1970).J 

Note 14 
[People v. Bowman, 
132 I11.App.2d 
744, 270 N.E.2d 
285 (l971)(corn
plaint).J 

o '. 

{J:.-tPJo"~~\_ 

" 

9 

Amendability of Charge ____ 

Cannot be amended to charge 
offense other than which 
the defendant was held to 
answer in the magistrate's 
order of commitment 
[Idaho Code Ann. § 19-1420 

(Dobbs-Merrill 1979).J 

Formal defects only 
[111. Ann. Stat. chI 38, 

§ 111-5 (Smith-Hurd 
1970).] 
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APPENDIX D 

Jurisdicth'!l 

111. (cont'd) 

Indiana 

Iowa 

Charging Procedures (Continued) 

Formal Accusatory.,ttethods2 

All other offenses 
by indictment 
by i.nformation 
by complaint . 
[Ill. Ann. Stat. chI 38, 

g 111-2(b) (Smith-Hurd 
1970).J 

[Ill. Const. art. 1, § 1.J 

Indictment 
Information 
[Ind. Code 6 35-3.1-1-1 (Supp. 
1979).] 

Indictment 
Information, only with the 

approval of a judge or 
magistrate by a finding 
that the evidence con
tained therein would 
warrant a conviction by 
a trial jury 

[Iowa Const. art. 1 § 11 
(1857, amendment 3, 1884); 
R.Cr.P. 4(2.), 5(1.), 
5(4.).] . 

I 

" 

p ~ 

:/ 

':;0 \~ "6 p 

Charging Language] 

\Iords conveying same 
meaning as statutory 
language sufficient 
[Ind. Code g 35-3.1-
1-2(a)(2)(1976).] 

Notes 4,5,6 
[Ind. Code § 35-3.1-
1-2 (l976).] . 

Note 4 
[atcr.p. 4(7.). 
5(5.).J 

Note 14 
[State v. Jacob 
Decker & Sons, 
197 Iowa 41, 
196 N.W. 600 
(1924) J Buclt1y 
v. State, 2 
Greene 162 
(1849). ] 
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10 

Amendability of Charge 

Cannot change the theory of 
prosecution as originally 
stated 

Note 7 
. at any time before arraign

ment may amend in matters 
of form or substance 

[Ind. Code 6 35-3.1-1-5(b), 
-5(e)(Supp. 1979).J ' 

May m;t charge "wholly new 
and different offensell 

Note 7, to correct errors or 
omissions 1n matters of 
form or substance 

[a.Cr.P. 4(8.ao), 5(5.).] 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction 

Kansas 

Kentucky 

o 
a 

,~' a 
. .~ ff ",if.~ 

F olt111al:...,Accus at ory M~thods 2 

Felon), 
by indictment 
by information, only for 

the crime for which 
the defendant was bound 
over after a preliminarY 
examination on a complaint 

Misdemeanor 
by indictment 
by information, only after 

a finding of probable 
cause by the judge 

[Kan •. Stat. Ann. 60 22-2303(1), 
, -2905(1), 3201(1)(1974 & Supp. 

1979).] 

Felony and misdemeanor punish
able by a sentence including 
loss of suffrage ("infamous") 

by indictment 
Non-infamous misdemeanors 

by indictment 
by information filed by 

the attorney for the 
Commonwealth 

[Ky. Const. art. 1, § 12: 
R.Cr.P. 6.02J Ky. Rev. Stat. 
aft 431.060, 500.080 (Bobbs
Merrill 1975 & SUPPa 1918). 
Commonwealth v. Hope, 492 
S.W.2d 201 (Ky. 1973); " 
Elkin v. Commonwealth, 269 
Ky. 6, 106 S.U.2d 83 (1931), 
King v. City of Pineville, 
222 Ky. 13, 299 S.W. 1082 
(1921). Lakes v. Goodloe, 
195 Ky. 240, 242 S.W. 632 
(l922hJ : 

'" '. '0 

Charging Language) 

Not~s 4,5,6 
[Kan. Sta~. Ann. 
o 22-3201(2)~pp. 
·:1919).J 

Note 14, information 
[State v. Lucas, . 
221 :Kan. 88, 557 
P.2d 1296 (1976).] 

Notes 4,5,6 
[R.Cr.p. 6.10(2), 
6.10(3).] 

Note 18 
[Spears v. Com
monwealth, 399 
S.W.2d 693 (Ky. 
1966)J Intel 
Shoe Co. 'v. 
Commonweal th, 
300 Ky. 806, 
190 S.W.2d 
553 (1946).] 

"-:;:0. 

,ll 

11 

Amendabillty of Charge 

Note 11 
Note 8, information 

[Kane Stat. Ann. § 22-3201 
, (4) (Suppo 1~79).] 

Notes 7 p 8 
[ReCr.p a 6.16. J 

Trial court cannot 
without consent 
state 

amend 
of the 

~llen v. Walter, 534 , 
S.Wo2d 453 (Ky. 1976).J 
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APPENDIX D Charging Procedures (Continued) 

Jurisdictioq Formal Accusa~ry Methods 2 

Louisiana Capital offense or punishable 
by life imprisonment 

Maine 

by indictment 
Other felony 

.by indictment 
by information filed by the 

district attorney 
Misdemeanor 

by indictment 
by information 
by affidavit 

[La. Const. art. 1, § 15. La. 
Code Crim. PrOn Ann. art. 
382 (West Supp~ 1979).J 

~furder 
by indictment 

Other felonies (class A, B 
and C crimes) 

by indictment 
by informati.on, only if 

defendant waives in
dictment;, filed by the 
attorney for the state 

Misdemeano~ (class D crime) 
by informa,tion 
by complaiJrlt 

[Me. Const. a~t. I, § 7; Ex 
parte Gosse~, 141 Me. --
412" 44 A.2d 882 (1946). 
Opini~_pf the Justices, 
338 A.2d 802 (H~r;i9751~J Me. 
Rev. Stat. Ann. tit. 15, 
§§ 707, 708, tit. 17-A, 
66 9, 1251, 1252 (1964 & 
Supp. 1975-1979)J R.Cr.P. 
1(a).J 

Charging Language3 

Notes 4,5,6 
[La. Code Cdm. 
Pro. Ann. arts. 
461, 464 (West 
1967).J 

Note 14 
[State v. Mayeux, 

228 La. 6, 81 
So'~2d 426 (1955)1 
State v. Murff, 
215 La. 40, 39 
So.2d 811 (1949).] 

Notes 4,5,6 
Need net be in ex-

act statut",1:Y 
language if 
necessary elements 
set.forth with suf
ficient particular
ity and clarity 

[n.Cr.p. 7(c). State 
v. Mann, 361 A7zd 
897 (Me. 1976).J 

Amendability of Charge 

Note 7 

.-
before trial!forydefect of 

substance 
at cuny time only for defect 

of form 
[La. Code Crim. Pro. Ann. 
arts. 461. 487 (West 1967 
& SUppa 1979).J 

Note 9 
[La, Code CrimI Pro. Ann. 

. arts. 461, 488 (West 1967).J 

Notes 1,8,17 . 
[R.Cr.p. 7(e). J 

.' 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction Formal Accusatory Nethods2 

Haryland 

Massachusetts 

Indictment 
Information filed by the state's 

attorney if I 
mi.sdemeanorJ or 
felony withbl jurisdiction 

of the district court~ (" 
(e.g. theft); or 

any felony and lesser in
cluded offenses, only if a 
defendant consents, or 

. finding of probable cause 
at preliminar.y hearing, 
or~ 

defendant waives prelim
inary hearing on the 
felony charged 

Statement of charges, filed 
by a police officer if I 
misdemeanor; or 
felony within jurisdiction 

of the dis~rict court 
(e.g. theft) 

[Md. Ann. Code art 27 § 592 
(Michie 1976), Hd. R.Pr.-Cr. 
7105 Md. Dist.R. 710.J 

Capital crime 
indictment 

Other felony 
indictment 
complaint, only if defen

dant walL ves indictment, 
filed by prosecutor 

Other crime 
indictment. 
complaint 

[R.Cr.P. 3; Jones v. Robbins,. 
74 Mass. (8 Gray) 329 (1857).J 

( 

Charging Language] 

Notes 4,5,6 
[Nd. R.Pr.-Cr. 

711) Hd6 DistaR. 
n1. J 

Note 14 
[Beasly v. State, 
17 Hd.App. 7, 
299 A.2d 482 
(1973) ~ Carpen
te~ v. State, 
200 Nd. 31, 88 
A.2d 180 (1952).J 

Words conveying same 
meaning as statutory 
language .. sufficient 
in indictment 

[Mass. Ann. Laws 
chI 277, § 17 
(Michie 1968). J 

Note 4, complaint 
[R.Cr.p, 4(a)~J 

I
, 

· ... ··1 

J' 

fl . . ~ 
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13 

Amendability of Charge 

Note 7, indictment 
any time before a verdict. 
if amendment changes the 
substance of indictment, 
consent of the parties is 
required 
[Nd. R.Pr.-Cr. 713(b)J Md. 
Dist.R. 713. ] 

Note 7, information, statement 
of charges 

if amendment changes the 
character of the offense 
charged, consent of the 
~arties is required 
LMd. R.Pr.~Cr. 713(a) J 

Md. Dist.R. 7l3.J 

Note 7, only 1f amendment 
would not prejudice the 
defendant or the state, 
matters of form only 
[Mass. Ann. Laws ch. 277, 

§ 35A (Michie 1968); 
Commonwealth v. Massod, 
350 Mass. 745, n. 2 at 
749, 217 N.E.2d 191 at 
194· (1966)(complaint)J 
Commonwealth v. Snow, 

/,) 

\u 

269 Mass. 598, 169 N.E. 
542 (1930)B R.Cr.P. 4(d).J 
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APPENDIX U 

Jurtsdiction 

~tichigan 

Minnesota 

(J. 

:t I . , 

Charging Procedures (Continued) 

Formal Accusatory t-tethods2 

Indictment 
Information filed by prosecutor 

only after preliminary exam
ination unless waived by de
fendant; charge limited to 
offense contained in warrant 
(if examination waived), or 
1iw~ted to transaction 
which was the subject of the 
examination 

[Mich.Comp. Laws Ann. §§ 767.1, 
767.41, 767.42(1) (West 1968 
& Supp. 1968-1979).J 

Warrants issued for arrest, 
or following preliminary 
examination, only with 
approval of prosecuting 
attorney 
[Mich. Compo Laws Ann. §§ 
764.1, 766.13 (West SUppa 
1968-1979).J 

Crime punishable by life im
prisonment 

by indic,tment 
Felony, misdemeanor 

by indidment 
by complaint, filed only 

with the consent of the 
prosecuting attorney 
unless unavailable 

Misdemeanor 
by tab charge (brief 

statement on the 
records by clerk in 
absence of other 
charging document) 

[R.Cr.p., 2.02, 3.04, 4.02, 
17.01. J. . 

" 

~I' !11!l[I''' , LltI\ ( ,ut' ' \'~I-' \ •. / ' .'; ", r- r ,=-=, j -'-,' f,-l', I \, J' - I 
t J, ,,) '! I ; ,I ,,' '/ " 

o • 

Charging Languag2 

Note 13 
[Mich. Compo Lalils 
Ann. § 767.45(1.) 
(West 1968).] 

Note 14 
[People v. Manke!, 

373 Mich. 509, 
129 N.W.2d 894 
(1969)1 People ~ 
Covelesky, 217 
Mich. 90, 185 
N.W. 770 (1921).] 

Notes 4,5,6, indict
ment, complaint 

[R.CroP. 2.02, 
17.02.J 

Note 14, indictment 
[Minn. Stat. Ann. 

§ 628.17 (West 
1947).] 

Note 5, tab charge 
"a brief state
ment" 
[R.Cr:P. 4.02(3). ] 

... / 

14 

Amendability of Charge 

Notes 7,9 
can amend for any defect in 
form or substance 
[Mich. Compo Laws Ann. §§ 
767.2, 767.76 (West 1968).] 

Note 8, indictment
j 

complaint 
[a.Cr.p. 17.05. 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction 

Mississippi 

Missouri 

Formal Ac~satory Methods 2 

Felony 
by indictment 
by information filed by 

the prosecutor only 
if defendant waives 
indictment 

Misdemeanor 
by indictment 
by information 

[Misso Const. art. 3, g 27 
. (1890, amended 1978).J 

Felony 
by indictment 
by information filed by 

the prosecutor only 
after preliminary 
examination for prob
able cause, unless 
examination waived 
by defendant 

Misdemeanor 
by indictment 
by information 

[MO. Const. art l§ 17. Mo. 
Ann. Stat. §§ 5440250 
(Vernon Supp. 1979), 
545.010 (Vernon 1953)~ 
R.Cr.P. 21.01, 23.02.J 

Charging Language3 

Note 18 
[Grantham v. St8te, 

284 SOold 523 
(Miss. 1973); 
Ferguson v. State, 
198 Miss. 825, 
23 So.2d 687 
(1945), Roberts 
v. State, 55 
Miss. 421.] 

Notes 4,5 
. [aICr.p. 24.01(a).] 

15 

Amendability of Charge 

Notes 10, 12 
[Miss. Code Ann. § 99-7-21 

. (1972)J Langford v. State, 
239 Miss. 483, 123 So.2d 
614 (19.60); Blumenburg v. 
State, 55 Miss. 528: 
McGuire v. State, 3S Miss. 
366, 72 Am.Dec. 124 (lSSS).] 

~otes 7,8,17 information 
[110. Ann. Stat. § 545.300 

(Vernon 1953), R.Cr.P. 
24.02.] . 
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APPENDIX D Charging Procedures (Continued) 

Juri. s di c t:!.2!!. 

Montana 

Nebraska 

Formal Accusatory Methods 2 

Indictment 
Information, either. 

by leave of court, or 
after preliminary examina

tion and finding of 
probable cause by magi
strate 

[Mont. Canst. art. II, 6 20, 
Mont. Code Ann. § 46-11-102 
(1978).J 

Indictment 
Information filed by the 

county prosecutor only 
after preliminary exam
ination for p~'obable 
cause, unless examina
tion waived by defendant 

[Neb. Canst. art. I, § 10; 
Neb. Rev. Stat. 66 29-
1601, -1601 (1915).] 

" 

~ 
~ (' 

" 
t\, 

, 

"" -' (I 
" 

0 ~.; 

p II 

Charging Lang~gel 

Charge must 
state the name of 

the offense 
cite the statutory 

provision (Note 
5) 

state tne facts 
constituting 
the offense in 
ordinary and 
concise lang
uage and in 
such manner as 
to enable a 
person of com
mon understan
ding to know 
what intended 

[Mont. Code Ann. § 
46-11-401(1)(1918).] 

Note 18 
[Smith v. State, 
12 Neb. 345, 100 
N.W. 806 (1904). 
Neb. Rev. Stat. 
§ 29-1603 (1~15)2] 

" 
• p~ 

16 

Amendability of Charge 

Matter of substances 
once, any time at least 5 

days prior to trial 
Note 15 

Matter of form 
Notes 7,8 

Note 1, before trial only 
if does not change nature 
or identity of offense 
and does not charge offense 
other than one on which 
defendant had preliminary 
examinati.on 
[State v. Costello, 199 
,Neb. 43, 256 N.W.2d 91 
\(1977») State v. 
Gascoigen, 191 Neb. 15

j 213 N.W.2d 452 (19.73). 
Note 17 

c, 
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APPENDIX D 

Jurisdiction 

Nevada 

NeW' Hampshire 

, J 

, . " 

~ I 

---- --------------.--------------------------------~----'------------------------------------------~ .. ~~~~,--~------

Charging Procedures (Continued) 

,~ " " 

Formal Accusatory Methods 2 

Indictment 
Information filed by the dis

trict attorney, only after 
preliminary examination on 
probable cause, or after 
examination llaived by def
endant 

[Nev. Const. art. 1, § 8J 
Nev. Rev. Stat. §§ 172.015, 
173.025, .035 (1973, 1975).] 

Capital offense 
by:..lndictment 

Felony 
by indictment 
by complaint only if the 

defendant waives in
dictment and subject to 
court approval 

Misdemeanor 
by complaint 

[N.H. Rev. Stat. Ann. §§ 

502.18, 502-A.7, all, 601& 
2, 13, 13-a (1974 & Supps. 
1977, 1978).] 

"information" seems to be 
availabie, but not speci
fically provided for 
[N.H. R~v~ Stat. Ann. aa 

601 (ch. h~ading)p 60114, 
601,5 passim, State v. 
Town of Dover, 9 N.H. 
468 (1838)(attorney gen
eral may file informa
tion for misdemeanors 
and non-infamous crimes).] 

Q 

Charging Language3 

Notes 4,5,6 
[Nev. Rev~ Stat. 

§ 173.075 (1975).] 

"set forth the of
fense fully, plainly, 
substantially and 
formally; not neces
sary to set forth 
the statute on which 
the offense is founded" 

[N.H. Rev. Stat. 
Ann. § 601a 4 
(1974).] 

the complaint "shan 
be drafted 1n accor
dance with the stat
ute" 

[Dista Ct. R. 
2. HA.).] 

Note 18 
[State v. Gove, 

34 N.H. 510 
(1857). ] 

17 

Amendabl1ity of Charge 

Note 8 
[Nev. Rev. State § 173.095 
(1975).] 

Notes 7,10 
[N.H. Rev. Stat. Ann. § 
60118 (1974), State v. 
Kelley, 66 N.H. 577, 
29 A. 843 (1891).] 

Note 8, complaint 
[Disto Ct 0 R. 2.l(B.).] ,I 
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APPENDIX D Charging. Procedures (Continued) 

Juris dicti. on 

New Jersey 

New Nexico 

Formal Accusatory Methods2 

Capital crime 
by indictment 

Other felony, misdemeanor 
by indictment 
by accusation, only if def

endant waives indictment, 
filed by the prosecuting 
attorney 

[N.J. Const. art. 1, par. 8J 
R.Cr.Frac. 317-2.J 

Felony 
by indictment 
by information, only after 

preliminary examination 
on probable C2.use or if 
examination waived by 
defendant 

t'li.sdemeanor 
by complaint 

[N.M. Const. art. II, I 14, 
art. XX, i 20, R.Cr.F. 
(Magis. Ct.) 4(a).] 

'. 

., 

.. . 

_ Charging Language] 

Notes 4,S,6 
[R.Cr.Prac. 3; 
7-3.J 

Words "substantially 
similar" to statutory 
lan uage sufficient 

State v. Lombard 
18 N.J. Super. 
511, 87 A.2d 375 
(1952). ] 

Indictment contains. 
essential facts 

constituting 
the offense 

common name of' 
the offense 

specific section 
number of the 
statute which 
defines the 
offense, if 
applicable 

[R.CroP. (Dist. 
Ct.) S(d).] 

Must follow the 
statutory wordss 
variance fatal 
[Tenorio v. Ter-
ritory, 1 N.M. 
279 (1859).] 

Information. same 
as above, except 
not "constituting 
the offense" 
[RICr.p. (Dist. 
, Ct.) S(c)s] 

AmendabUity of Char,ge 

Notes 7,8 
[R.Cr.Praco 317-4.] 

Notes 7,8 indictment, information 
[R.Cr.p, (Dist. Ct.) 7(a).] 

Notes 7,9 indictment, information 
[R,Cr.po (Dist. Ct.) 7(c).] 

Notes 7,8 complaint 
[R.CroPo (Magis. Ct.) 5(a).J 

Notes 7,9 complaint " 
[R.cr.p~ (Magis. Ct.) S(c).] 
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APPENDIX D Charging Procedures (Continued) 

Jurisd~,ction 

New Nexico 
(cont'd) 

New York 

'o~" c \t 
i'l 0 ~ 

p 

"" ~;-':. 

"'. 

Formal Accus,:atory Methods2 

'Capital crimesl and felonies 
punishable by life sentence 

by indictment. 
Felony 

by indicftment 
by "superior court infor

mation" only if defen
d~nt waives indictment, 
fi1e~ by district at
toryney and limited to 
offenses named in 
wa1.vE~r 

Misdemean01~ 
by ind1.i::tment 
by "prosecul:or's 1.nfor

mati,on" filed by the 
dist'rict attorney and 
which supersedes an 
"information" 

by "information" filed by 
any Ipersoln, at least 
one ~count of which mus t 
charlse an offense which 
lias Ithe sUlbject of the 
misdl~meanor complaint 
wraich it ~ep1aces as 
bash for prosecution 

. In 

Charging Language] 

Complaint containsn 
the facts 
common name of 

the offense 
specific section 

number of the 
statute which 
contains the 
offense where 
applicable 

[R.CroP 0 (Magis 0 

Ct.) 4(a)~J 

indictment, superior 
court information 

Notes 4,13 
[NoY. Crim.froc. 
Law 66 200.15, 
.50 (McKinney 
1971 6. SUpPa 
1972-1979).J 

Note 14 

x • "o'<l3 

[People Vo Jaehne, 
103 N.Y. 182, 8 
NoE. 374 (1886), 
Eckhardt v. 
'People, 83 N", Y. 
462 (1881). 
People ,v. Rouss, 
63 Misc. 135, 
118 N.Y.S. 433 
(1909).] 

19 

Amendability of ChaTge 

indictment,'prosecutor's in
formation, Guperior court in
formation 

cannot change theory of 
~rosecution 
LN.Y. Crim. Froc. Law §§ 
100.45(2.), 200.15, 
200.70(2.) (MQKinne~ 1971 
6. SUpPa 1972-1979).J 

information may be amended 
even for matters of substance 

[People v. Easton,. 307 N.Y. 
336, 121 NoE.2d 357 (1954), 
People v. Mulligan. 64 
Misc.2d 143 l 314 N.Y.S.2d 
421 (1970).] 
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APPENDIX D Charging PrC)cedures (C,?ntinued) 

Jurisdiction 

New York 
(cont'd) 

North Carolina 

. - , 

Formal Accusatory Methods 2 

by "misdemeanor complaint" 
filed by any person, a 
basis for prosecution 
only when the defendant 
waives "information" 

[N. Y. C:onst. art. I J § 6 (1894, 
amended 1974); N.Y. Crim. 
Proc. Law §§ 1.20, 10.20, 
100.10, 100.50, 170.65, 
195.10, 195.20, 200.15 
(McKinney 1971 & Supps. 
1972-1979, 1919).] 

Capital cases 
by indictment 

Felony 
by indictment 
by information, only if 

indictment waived by 
the defendant, filed 

'w ;' by the solicitor 
Misdemeanor 

by indictment (few cases) 
by information (~~ ..) 
by statement of charges 

filed by solicitor 
by warrant or summons 
by citation, unless def

endant objects, in 
which case a statement 
of charges, a warrant 
or a summons is. filed 
by the solicitor to 
replace the citation 

[N.C. Const. art. I, 6 22; 
N.C. Gen. Stat. 66 15A~64l, 
-642(b), -922 D -923 (Michie 
1975).] 

", 

Charging Language3 

Note 14 
[State v. Carpen
ter, 173 N.C. 
767 ;'. 92 S .E. 373 
(19l7)(by impli
cation); State 
'VI Bigelow, 19 
N.C.App. 510, 
199 S.E.2d 1;94 
(1973). ] 

Notes 4,5;6,13 
[N.C. Gen. Stat. 

§ 15A-924(a), .! .. ) 
(Michie 1975).] 

o 
\, 

20 

Amendabil1ty of Charge 

Indictment not amendable 
Information, only by consent 
, of defendant 

Other; only if the nature of ' 
the offense 1s unchanged 

[N.C. Gen. Stat. §§ l5A-922(f), 
-923(d), -923(e) (Michie 1975 • 
6. SUppa 1979).J 
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APPENDIX D 

Jurisdiction 

North Dakota 

Ohio 

e 

Charging Procedures (Continued) 

Q 

O'IJ 

',,~ 

Formal Accusatory Methods2 

Felony 
by indictment 
by information 

Misdemeanor 
by indictment 
by information 
by complaint 

[N.De Const. art 1, § 8, N.D. 
Cent. Code §~ 27-05-06, 
-08-20, -18-04, 29-01-01 
(Allen Smith 1974). R.Cr.P. 
3(a)6 7(a).] 

Capital crimes and felonies 
punishable by life sentence 

by indictment 
Other felony 

by indictment 
by information, only if 

defendant ~aives in
Ciictruent, fUedl.by the 
prosecutor 

Misdemeanor 
by indictment 
by information 
by complaint 

[Ohio Const. art I, § 10, 
Ex parte Stephens, 171.0hio 
St~ 323, 170 N.E.2d 735 
(1960)J Ohio Rev. Code Ann. 
e 2941.021 (Baldwin 1974). 
R.Cr.f. 7(A).] 

,<\;' 

Charging Language3 

Note 14 
[State v. Motsko, 

261 N.W.2d 860 
(N.D. 1977).] 

Note 4 indictment, 
information, com
~laint 
LR.Cr.P. 3(a), 
7(c).] 

Notes 5,6 indictment, 
information 
[a.Cr.p 0 1(c).] 

Notes 4,5,6,13 
[R.Cr.p. 7{D) .... 
Ohio Rev. Code 
Ann. 6 2941.05 
(Baldwi.n 1974).] 

21 

Amendabilitx of Charge 

Note 17 
Notes 7,8 information, complaint 

[R.Cr.p. 3(b), 7(e).] 

Notes 7,8 
(a. CroP 0 7{D~.] 
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APPENDIX D 

Jurisdiction 

Oklahoma 

·i 

Oregon 

€!', 

, . 

.1 

'....;,' 

, 

. 
. , 

Char~ing Procedures (Continued) 

Formal Accusatory Hethods 2 

Felony 
by indictment 
by information, olnly after 

preliminary examination 
on probable cause, or if 
examination wa-l.ved by 
defendant 

Hisdemeanolt' 
by information filed by the 

county attorney 
[Okla. Const. art. "'II, § 17) 
Okla. Stat. Anno. tit. 22, 
§8 2,lOl, 303 (West 1969).] 

Felony 
by i.ndictment 
by information, only if a 

defendant waives indict
mentJ or 

defendant waives a pre
l.imi.nary hearing on 
probable cause, or 

defendant has been held 
to answer for a felony 
following a finding of 
probable cause at a 
preliminary hearing 

Misdemeanor 
by "dhtrict attorney's 

blf orma ti!;m" 
by complaint, filed by any 

person 
[Or. Const. art. VII, 6 S~ 
Or. Rev. Stlilt. § 131.005 
(1977).J 

Charging Languag~~ 

'-lords conveying same 
meaning as statutory 
language sufficient 
[Okla. Stat. Ann. tit. 
22, § 408 (West 
(1969). ] 

Words conveying same 
meaning as statutory 
language sufficient 
[Or. Rev. Stat. § 
132.540(3)(1917),: 
Or. Const. art. VII, 
6 5(6).] 

22 

Amendability of Charge 

Note 12 
[Roberson v. State, 362 f.2d 
1115 (Okla. Crim. App. 1961).] 

Information 
Note 15, before the defendant 

pleads as to matters of 
form and substance 

Note 7, after plea if with
out material pr~judice 
to the defendant's rights 

[Okla. Stat. Ann. tit. 22, 
g 304 (West 1969).] . 

Note 10 indictment, information 
[Or. Const. art. VII, 6 5(6).] 

district attorney's information, 
complaint not found 
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APPENDIX D Charging ~rocedureB (Continued) 

Jurisdiction Formal Accusatory Methods2 

Pennsylvania Capital crimes and crimes pun-

Rhode Island 

ishable by life impr,isonment 
by indictment 

All other bffenses 
by indictment 
by information, only if 

defendant waives indict
ment or in those counties 
where the grand jury has 
been abolished, filed by 
the attorney for the 
Commonwealth 

[Pal Const. art I, § 10 (1874, 
amended 1973). Pal Cons. 
Stat. Ann. § 8931 (Purdon 
Supp. 1979)(Judicial Code)~ 
R.Cr.P. 3(1), 215, 225(a).J, 

capi. tal crime 
by indictment 

Offense punishable by life 
imprisonment 

by indictment 
by information, only if 

defendant waives in
dictment with the con
sent of the court and 
the attorney general 

Other felony 
by indictment 
by information filed by 

the attorney general 
Note 15 

by complaint, only if 
the defendant consents 
and waives information. 

-.:It .}J,~ 
\~ , 

" 

[' 
Ii' " ,r 

11 

Note 4, "substantially 
the same or cognate 
to the offense al
leged in the com
plaint" 

Notes 5,6 
[R.Cr.p. 213, 225.] 

Notes 4,5,6 0 13 
May eithers-

use statutory or 
col'nmon law 
nameB or 

state the defi
nition of the 
of.fense in 
tet:ms of sub
stantially 
the same 
meaning 

[R.I. Gen. Laws § 
12-12-1.4 (Supp. 
1980). R.Cr.P. 
(Super. Ct.) 7(c). 
R.Cr.P.. (Disto 
Ct.) 6(a).] 

.:Y 

'" 

23 

Amendability of Charge 

Note 10, cannot charge an ad
ditional or different of
fense 

Note 7 
[R.Cr,P. 220, 229.] 

Notes 7,8,10 with the consent 
of the defendant , 
(R.Cr.P. (Super. Ct.) 7(e)~ 
R.Cr.P. (Dist. Ct.) 6(d).J 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction 

Rhode Island 
(cant e d) 

South Carolina 

South Dakota 

Formal Accusatory Methods2 

Misdemeanor 
by complaint 
Note 15 

[R.I. Conste art. XL (1973); 
R.I. Gen. Laws i~ 12-12-1.1, 
-1.2, -1.3 (Suppo 1980)S Ro 
CroP. (Super. 'Ct.) 7 (a), 
7(b). J 

Indictment 
[S.C. Const. art. I, § I1J 
S.C. Code 6 17-19-10 (1976).J 

Indictment 
Information, only after def

endant has had or waived 
a preliminary hearing, 
filed by the prosecuting 
attorney and limited to 
the offense held for by 
committing magistrate 

[S.D. Const. art. VI, g lOa 
S.D. Codified Laws Ann. §§ 
23A-6-1, -3 (1979); R.Cr. 
P. 7(a), State v. Anderson, 
60 S.D. 187, 244 N.\~. 119 
(1932).J 

" 

..... 

" " <i) 

_1.1" :':'} h\ .' ~" ~ ~, 

," If! ~~ ,n 
\' 0 I' , It 

Cha~ging Language3 

Substantially in 
the language of the 
common law or the 
statute, or so 
plainly that the 
nature of the of
fense may be 
easily understood 
[SoC. Code § 17-
19-20 (1916).] 

~F 

Notes 4,5,6 
[S.D, Codified 
Laws Ann. Ii 
23A-6-4 (1979) J 
R.Cr.P. 7(c)(1).] 

Words conveying same 
meaning a5 statutory 
1an~uage sufficient 

L S .0. Codified 
. Laws Ann. § 

23A-6-17 (1979).] 

It a 

o. 0 0" 

D 
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24 

Amendabl11ty of Charge 

Notes 7,9,10 
only if the nature of the 
offense is not changed 

. [S.C. Code'§ 17-19-100 
. (1976).] . 

Defendant may consent by Naiver 
to a material change 
State v. Faile, 43 S.C. 52, 
20 S.E. 798 1895).] ,I 

Note 17 
Prior to trial 

prosecuting attorney may 
add or change allegations 
regarding any offense arising 
out of the conduct which gave 
rise to the offense alleged 
in the original information 

After trial commences 
.Notes· 7,8 

Witp the defendant's consent 
prc~acutor may charge an 
additional or different 
offense 

[S.D. Codified Laws Ann. ! 
23A~6-19 (1979).] 

'" "0 

\) 
IJ .j 

o 

0""" 

, , 

\1. 

If 

\ 

, 



, ' 

0, 

(\ 

( 

b 

--------------------------------------------------------~--------------~------------~~~r----------------,~~~\L~----------

APPENDIX D Charging Procedures (Continued) 

Jurisdiction Fbrmal Accusatory Methods 2 

Tennessee Indictment 

Texas 

Utah 

r;lf : 

Information, only if defendant 
waives indictment 

[Tenn. Const. art. 1, § 14J 
Tenn. Code Ann. ~§ 40-301, 
-306 (Supp. 1979).J 

Capital felony 
by indictment 

Other felony 
by indictment 
by information, only if 

defendant waives in
dictment, filed by the 
district or county 
atto'rney 

Other offense 
by indictment 
by information 'fUed by 

the prosecutor 
[Tex. Const. art. 1, § 10; 
Tex. Code Crim. Pro. Ann. 
arts. 1.05, 1.141, 21.20 
(West 1966, 1977).J 

Indictment 
Information, following pre

li~nary examination and 
commitment by magistrate, 
unless examination 
waived or for misdemeanor 
triable in lower courts) 
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Charging Language] 

Note 14 
[Watson v. State, 
158 Tenn. 212, 
12 S.W.2d 375 
(1928); State v. 
I'ennington, 40 
Tenn. 119 (1859).] 

Words conveying same 
meaning as statutory 
language sufficient 
[Tex. Code Crim. Pro. 
Ann. art. 21.17 
(West 1966).J 

May charges 

~ 

'" " 

by using the name 
given to the 
offense ~y the 
common law or 
by statute) or 

- -(J 
. o· 
: .~:,;r, 

" ~. 

~: 
~e!". 
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(fi, 
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'U~ " 0 0 
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~ " 'i: , 

2S 

Amendability of Charge ____ 

With the defendantts consent 
charging document may be 
amended o'in all cases" 

Notes 7,8 
[Tenno R.Cr.P. 1(b).J 

Notes 7,10 
only prior to announcement 
o~ ready for trial 
[Tex. Code Crim. Pro. Ann. 
arts. 28.10, .11 (West 
1966).J 

Note 11 
Prior to defendant's plea 

Note 15, information may 
be amended in any matter 
'.of form or substance 

After defendant's plea 

0 

Note 7 in any matt~r of -
form or substance 
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APPENDIX D Charging Procedures (Continued) 
I 

Jurisdiction Formal Accusatory Methods2 

Utah (cont'd) 

Vemont 

. . , 

information following pre
liminary examination only 
can charge the defendant 
with the offense for which 
he was held to answer by 
the magist1:a.te 

[Utah Code Ann. 88 77-1-4, , 
17-16-1, 77-11-1, -3 (Allen 
Smith 1978).] 

Note 15 
by lmUctment 
by information 

[auCr.P. 7(a).] 

/ . 

Charging ~anguage3 

by stating so much 
of the offense 
as defined in 
common law or 
statutory terms 
or in terms of 
substantially 
the same mean
ing, as is suf
ficient to gi va 
the defendant 
and court no
tice of what 
offense is in
tended to be 
charged 

May also refer to a 
section o~ subsection 
of a statute creating 
the offense, and the 
~ufficiency of the 
information or in
dictment shall be 
determin~d with re
gard to the refer
ence 
[Utah Code Ann. § 
77-21-8 (Allen 
Smith 1918~.]' 

Notes 4,5,6,14 
[R.Cr.P. 7(b}J 
State v. Little, 
1 Vt. 331 (1828).] 

~"-' .!J 

26 

Amendability of Charge 

Cannot amend so as to charge 
an offense of a different 
nature than that for which 
the defendant was examined 
and committed by the magis
trate 

[Utah Code Ann. § 77-7-3 
(Allen Smith 191/8)1 State Vi 

"Caputo, 69 Utah 266 9 254 P. 
141 (1921).J 

I 

I 
I Notes 7,8 "for any purpose" 

[RoCroPo 7(d).] . 
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APPENDIX D 

Jurisdiction 

Virginia 

Washington 

Charging Procedures (Continued) 

. ? 
Formal Accusatory Metnods-

Felony 
by indictment 
by information, only if 

defendant waives in
dictment, filed by the 
attorney for the Common
wealth 

Other offense 
by indictment 
by information filed by the 

Commonwealth's attorney 
[Va. Code §§ 19.2-217, -218 

(1975). ] 

Felony 
by indictment 
by information filed by the 

prosecuting attorney 
Misdemeanor 

by complaint 
[Wash. Const. art. 1, § 25, 
Wash. Rev. Code Ann. § 10.37. 
015 (West 1961), Super. Ct. 
Cr.R. 2Al(a)J J. Ct. Cr.R. 
2.010J 

Charging Language] 

Note 4 
charge may des
cribe the offense 
by using the name 
from the common 
law, or it may 
state so much of 
the statutory or 
common law defi
nition as is suf
ficient to advise 
what offense is 
charged 

Note 14 
[Va. Code § 19.2-
220 (1975)J Wilder 
v. Commonwealth, 
217 Va. 145, 225 
S.E.2d 411 (1976).J 

Words conveying same 
meaning as statutory 
lan~uage sufficient 

LWash. Rev. Code 
Ann. § 10.37. 
160 (West 1961).] 

Notes 4,5,6 
[Wash. Rev. Code 
Ann. 6'10.37.050 
(West 1961), 
Super. Ct. Cr.R. 
2.1(b), J. Ct. 
Cr.R. 2.04(a).J 

27 

Amendability of Charge 

Notes 7,8,9 910 
[Va. Code 8 19.2"231 (1975).] 

,I 

Notes 70 8,17 indictment, infor
mation 
[super~ Cto CroR. 201(d).] 

Complaint 
not found 
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APPENDIX D 

Jurisdiction 

West Virginia 

Wisconsin 

- , 

Charging Procedures (Continued) 

Formal Accusatory Hethods 2 

Indictment 
[W.Va. Const. art. III, § 4, 
H.Vae Code Ann. ! 62-2-1 
(Michie 1911). J 

Felony 
by indictment 
by information filed by 

the district attorney 
Misdemeanor 

by indictment 
by complaint, only when 

approved by the dis,,,, 
trict attorney unless 
unavailab1e~then if 
a judge finds probable 
cause 

[Wise. Stat. Ann. 66 967.05, 
968.02 (West 1971 & SUpPa 
1979-1980.J 

" 

.. . 

Charging Language] 

Note 13 
[State ex reI. 
Hubbard 11'. 
Spillers, 202 
S.E.2d 180 I 

(1974). J 
Note 18 

"describe the 
offense in the 
language, purport 
or tenor of the 
statute as near 
as may be" ' 
[W.Va. Code Ann. 

§ 62-9-1 (Michie 
1977).] 

Note 14 
[State ex rel. ,I!", ,:'{. 

Schulter v. 
Roraff, 39 Wis.2d 
159 N.W.2d 25 
(1968), cert. 
denied, 393 U.S. 
1066' (1969)3 
Huebner v. State, 
33 Wis. 2d 505 
(1967). J 

.. , 
,~, 

28 

Amendability of Charge 

Note 10 
cannot charge separate and 
distinct offense from in 
the original indictment 
[State v. McGraw, 140 W.Va. 

547, 85 S.E.2d 849 (1955).J 

Note 15 complaint, informati.on' 
prior to arraignment 

Notes 7,9 
at trial 

if not prejudi.cial to 
the defendant 

after verdict 
if objection not raised 
during trial when offered 

[Wisco Stat. Ann. 6 971.29 
(West 1971).] 
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APPENDIX D Charging Procedures (Continued) 

Jurisdiction Formal Accusatory Methods2 

Wyoming 

<3 

~. 

) 

Indictment 
Information, filed by the 

prosecutor 
[wyo. Canst. art. 19 §§ 9. 13. 
R.Cr.f. 9(a). ] 

(1. c il 

.,11 ,"," 

e 
t~. 

'! 
~arging Language~ 

Notes 4,5,6,18 
[R.CToP. 9(a). ~-

za1es v. State', 
551 f. 2d 929 (Uyo 0 

1976).J 

29 

Amendability of Charge 

Note 15 information 
any time before defendant 
pleads for matter of form 
or substance 

Notes 7,8 information 
Note 17 
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APPENDIX D 
CHARGING PROCEDURES 

Notes 

" 

D 

"' 

lSurvey' is limited to those offenses generally denominated as felonies and se~ious 
misdemeanors or their equivalents. 

r@, 

~ 

200es not include "presentments" or "impeachments". neither have provisions relating 
to matters such as the militia, misdemeanors committed while in public office:been 
considered. 

3The primary question considered is whether specific statutory language (assuming it 
would be fully descriptive of offense and sufficient for a ~harge) must be used in the 
formal charging document, or whether other language is allowed. 

4A requirement similar to Fed.R.Crim.Proc.'7(c)(l) that the language used must be a 
uplain, concise and definite written statement of the essential facts constituting the 
offense charged." 

SA requirement similar to Fed.R.Crimofroc. 7(c)(l) that the. charging document shall 
state "the official or customary citation of the statute, rule, regulation or other 
provision of law which the defendant is alleged therein to have violated. 1I 

Q) 

e c, 

{j; 

~~" 
.~ , 

6Contains a "ha1C:mless error" provision similar to FedoR.Crim.froc. 7(~)(3l that ~Derror 
in the citation or its omission shall not be ground for dismissal of the Lformal charging 
document] or for reversal of a conviction if the error or bmission did not mislead the 
defendant to his prejudice." 

7By leave of court only. 

SA provision in language similar to Fed.R.Crim.Proc. 7(e) that the charging document 
may "be amended at any time before verdict or finding 1f no additional o~ different 
'offense is charged and if substantial rights of the defendant are not prejuCiicedo Q' 

9Charge may be amended to conform to the evidence presented. 
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APPENDIX D 
CHARGING PROCEDURES 

Notes 

lOLimited to amending charge to correct errors, mistakes, technical or ~ormal defects and 
similar matters, but not matters of "substance." 

llDefendant may consent to amendment. 

12Indictment not amendable to add or change matters of "substance" without oonsent of 
grand jur.y. 

l3rhe language used must be sufficient to provide notice to the defendant of the offense 
charged. 

l4precise language of statute is not necessary, other words conveying the same meaning 
may be used. 

lSDoes not r~quire leave of court. 

l6Upon the courtOs own motion. 

17The express provision for amending particular charging documents without mention of 
the possibility of amending an indictment suggests that indictments cannot be amended, 
under the maxim of statutory construction "expressio unius est e7{Qlul3io alterius" (the 
expression of one thing is the exclusion of another). 

lBrhe charge should be "substantially" in the language of the statute defining the 
offense or use "equivalent" language. 
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APPENDIX E 

QUESTION 

POLICE: Have you or members of your staff voiced any complaints on the prosecutor's 
plea bargnining practices or policies? TOO }~Y REDUCED CHARGES, TOO LENIENT SENTENCE 
RECOHHENDATIO~S, TOO MANY DISNISSED CHARGES~ NO INPUT, NO COMPLAINTS. 

PROSECUTOR: Do you know of any complaints the police have voiced on any of your plea bargaining 
practices or policies? TOO MANY REDUCED CHARGES, TOO LENIENT SENTENCES 

JURISDICTION 

CALIFORNIA 
San Bernadino No 

No 

POLICE 
RESPONSE 

San Francisco 
Alameda/Oakland Yes, all 

categories 
Santa Clara/San Jose No 

Riverside 

COLORADO 
. Jefferson 

CONNECTICUT 
Litchfield 

FLORIDA 
Palm Beach 

GEORGIA 
Muscogee/Columbus 

INDU.NA 
Vigo/Terre Haute 

LaPorte 
Lake/Crown Pt. 

IOWA 
Scott/Davenport 

LOUISIANA 
Caddo 

MAINE 
York 

MARYLAND 
Cumberland 

Yes 

No Response 

No 

Minimal 

No 

Yes 

Yes 
Yes 

Yes 

No 

Yes 

Yes 

PROSECUTOR 
RESPO)lSE 

Yes 
Yes 
Occasionally 

Yes 

Yes 

No Response 

No 

Yes 

Yes 

No 

No 
Yes 

Yes 

Yes 

Yes 

No 

MISCELLtu'iEOllS Cm~'!E:JT 

POLICE PROSECUTOR 

Usually general 
General 
Too many dismissed 
charges 
Too many reduced 
Chgs. & Lenient sent 

al complaints General 

Usually from 
officer level 

Every officer has 
on way D.A. con
ducts law 

General 

~vith previous 
too lenient sent 

Too many reduc 
charges 

, General 

On cases not being 
handled properly 

Not in favor of 
Plea. Barg.but not 
opposed.Too many 
dismissed charges. 

General 

\ 

many reduced 
'chgs £ lenient sent 

Each category 

. - ----- .. ---_.'" .......... .... . 
_._ .. -.... ---_ .. __ ._ ... - _.- _..---- _ .. -_ ..... - ... _--_ . -... --~.-~.". 

..... .- .. .. ~ .. ----
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APPENDIX E Telephone Survey Results Regarding Police Complaints 
AbQut Plea Bargaining (Continued) 

JURISDICTION 

MASSACHUSETTS 
Norfolk 

Worcester 

t1ICHIGA1~ 
Genesee/Flint 
Kent City 

Otta~ya Beach 

MINNESOTA 
St. Louis/Duluth 

NEW JERSEY 
MOnmouth/Freehold 

NEW' YORK 
Orange Co. 

Erie 

NORTH CAROLINA 
Wake/Raleigh 

POLICE 
RESPONSE 

Yes 
es 

es 

No 

No 

No 

Yes 

Yes 

PROSECUTOR 
RESPO;:.lSE 

No comments 

es 

Mecklenburg/Charlotte No es 

OHIO 
Clark Yes 

OREGON 
Clackamas Yes es 

PENNSYLVANIA 
Philadelphia Yes 

• • '>40' ~ .. _ .... _; :~.,,:.; " .. ~ 

POLICE 

Only at Supreme 
Court level. 
Only when off 
feels no plea 
should take pl 

Couldn't 

All categories 

PROSECUTOR 

Too many red. chgs. 
Too lenient sent. 
General feeling of ' 

o many red,. digs. 
• Too l.enient sent. 

in Admin. 
like to see 

plea barg. 

charges 
sentences 

Cases are plea barg 
en off. thinks it 
uldn't be. 

D.A. does not General 
consult with 
pol. off. first 

Too many 
c.hgs. 

In municipal 
:reduction of 
(no set s 

as such. " 
Only in part 

of 

// 

0, 

E' Telephone Survey Results Regarding Police Complai~ts 
Plea Bargaining (Continued) 

JURISD!CTION 

PENNSYLVANIA (cont.) 
Lackawanna 

POLICE 
RESPONSE 

No 

PROSECUTOR 
RESPONSE 

Lehigh 
No 
Yes Too many reduced General 

charges 

TENNESSEE 
Sull:Lvan/Kingsport 

TEXAS 

No Yes' 

Nue&es/Corpus Christi No No 
Marion/Lubbock No es 
Jefferson No No 
Brazoria-Angleton No No Response 
McCellard-Selby Co. Couldn't answer Yes 

VIRGINIA 
Newport News 

Norfolk 

WISCONSIN 
Waukeskaw 

'. 

Yes Yes 

No No 

No No 

.. 

Too lenient 
sentences 

f 

_
__ , __ ,'" •• __ .... ~_, ,.,. ....... ,'"-' ~_ ....... .,_:-- • ___ ~ _"'"!""_ ........................ __ op .... ____ ..... "....--........ __ ... :"-_ ,. ... _!"'" ... ~ .. ~" • .1~ ... ~ ........ ~~.,L<~ ...... " ... t. 
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in one in~~.~~., .... 

General (,.tll cate-· 
gories) 

On individual 
case basis 
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APPF.NDIX._F . ' 

QUESTION -::::-: 
POLICE: Are the police regularly info-rmed when cases are dismissed? Pled? or go to Trial? 

PROSECUTOR: Do you regularly inform the police-when cases are dismissed? Pled? or go 

JURISDICTION 

CALIFORNIA 
San Bernardino 

. 
San Francisco 
Ala:m.eda/Oakland 

Santa Clara/San Jose 
Riverside 

COLORADO 
Jefferson 

CONNECTICUT 
Litchfield 

FLORIDA 
Plam Beach 

GEORGIA 
¥~cogee/Columbus 

INDIANA 
Vigo/Terre Haute 

LaPorte 
Lake/Crown Pt. 

IOWA 
Scott/Davenport 

LOUISIANA 
Caddo 

MA.lNE 
York 

MARYLAND 
Cumberland' 

MASSACHUSETTS 
Norfolk 
Worcesr;e.r 

POLtCB 
RESt'ONSE 

Yes 

Yes' 
No 

Yes 
Yes 

No Response 

Yes 

Yes 

Yes 

No 

Yes 
Yes 

Yes 

Yes 

Yes 

Yes 

Yes 
Yes 

No 

PROSECUTOR 
RESPONSE 

No 
Yes 

No 

Yes 

es 

Yes 

POLICE PROSECUTOR 

Through written Felony judgments 
form. published in local 

newspaper 0 

In maj or cas es • 
In major cases 

Through disp. 
calendar 

Reports of 
disp. sent 
Through liaison 

Unless read in Only when PLO. is 
newspaper. 

But not immedi
ately - .long af 

'. 

95% of cases 

" 

usually 

Only when police 
. n~eded for trial. 

.. '" .~ .... , ..... -...... _.,...,. .. 

..... :, ... ~- ','",-:'. ,: 

APPENQIX.F Telephone Survey Results Regarding Case Disposition Feedback 
From Prosecutors to Police (Continued) 

JURISDICTION 

MICHIGAN 
Genesee/Flint 

'Kent City 
Ottawa Beach 

MINNESOTA 
St. Louis/Duluth 

NEW'JERSEY 
MC:lDmouth/Freehold 

NEW YORK 
Or,ange CQulli:y 
Erie 

NORTH CAROLINA 
Wake/Raleigh 
Mecklenburg/ 

OHIO 
Clark 

OREGON 
Clackam?s 

PENNSYLVANIA 
Philadelphia 
Lackawanna 
Lehigh 

POLICE 
RESPONSE 

Yes 
Yes 
No 

Tes 

Yes 

Yes 
No 

No 
Yef,; 

Yes 

Yes 

Yes 
Yes 
Yes 

TENNESSEE " 
Sullivan/Kingsport . Yes 

TEXAS 
Nueces/Corpus Yes 

Yes 
Yes 
Yes 

PROSECUTOR 
RESPONSE 

50% of 
Yes 
Yes 

Yes 

Yes 

Yes 
Yes 

No 
No 

No 

'Yes 

Yes 
Yes 
Yes 

Yes 

Yes 

Yes 
No 

time 

No, Data 

Marion/Lubbock 
Jefferson 
Brazoria-Angleton 
McCellard-Shelby Co. CO~Adntt answer Not regularly' 

S CO}~l~~TS 
POI.ICE 

Not regularly 

Only when off •. 
is in court 

Through IBM shee 

Depends on case. 

Through dispos
ition form 

Through court 
ordinating syst 
Disposition 
Docket sheets 

PROSECUTOR 

No established 
decure,case",py 
e basis. 

when pled. 

invest. 
off; 
Monthly Disp '. form 

, 
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APPENDIX F Telephone Survey Results Regarding Case Disposition Feedback 
From Prosecutor to Police (Co~tinued) 

JURISDICTION 

VIRGINIA 
Neport News 
Norfolk 

WISCONSIN 
Waukeskaw 

POLICE 
RESPONSE 

Yes 
Yes 

Yes 

PROSECUTOR 
RESPONSE 

Yes 
No 

Yes 

Daily reporto 

Through clerk 
court. 

Disposition sheets. 

APPEI!DIX G 

,,' ') '. ;...> • ',.' '. !'" :., ,.',' • • :~}:}:';~ 
CHARACTERISTICS OF SIMULATED JURISDICnON ' , .. . . , .. · . .'1.·' 

(A copy of this may be handed to Respondent in the Plea Bargaining Simulation) 
ID this jurisdiction the followiug conditions prevail: ' . ,,', .... ' .j 

: (1) Prosecutors are permitted to present to the c:ourt plea agreementa " 
involving charge reductions and&smiss8Js and sentence recollllmndations. 

(2) These agreements an: generally folloWed by the judges. ,', 
(3) Tune served, in pretrial custody is always deducted from sentences' -, , 

imposed.' , " . 

, (4) There are DO mandatory sentences for repeat or habitual offenders. 
. , (5) &y motions in a case arc heatd immediately prior to trial. 

(6) No offenses are impeachable convictions. . ... ;'. .:, 
(7) There is ail individual (vs •• master calendar) system o~ case docketing.' . - . 
" . Every judge gets an equal share of the caseload and is responsible for 

disposing of it himsel£. . . ,~.:,} 
(8) There is • 9O-day speed trial rule. 
(9) ,There is no youth COI17CtiODS act. 
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Descriptive Title 

Introductory Statement 

Defendant's l'Iiwethnic/ 
nationali~ 

= 

-, 
Appendix H 

Robbery Case Information 

Unit. of Inform~tion 
Co 

A' : You are a senior police officer. The 
prosecutor has come to you for your views 
regardi~g ~ plea negotiation in which he 
is involv~d. The defendant is charged 
with armec'!l robbery. The-defendant is 
willing ~IO plead guilty for a:-,consideratiou. 
Assume tl:iat the law in this hypothetical 
jurisdiction p't'ovides the following 
penalties: ,~ed robbery is up to 30 years. 

B. You are a senior prosecutor when. 
junior prosecutor has come for 
advice (The rest of the statement is 
the same as A.) 

1~ White, American, U.S. 

---
Dercndmit's 8Jge 

Defendant's S4=X 

Basic facts of the case 

. " 
; , 

2. Twenty-five years old. 

3. Male. 

4. At 2:30 p.m. on a Saturday in a 
mixed residential commercial area, 
the defeD\L~t ~sted a mal~, age 
nineteen, wit.!) a' knife and 
demanded. money. The victim gave 
him his wallet, which contained 
one ten-dollar bill, his student· 
identification card, and two credit 

. card,;. Minutes later a passing 
police patrol car was summoned by 
the victim, who gave a description 
of the defendant. Approximately 
fiflteen minutes, after the offense, 
the defendant was arrested several 
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Descriptiv~ 'ntle 
Basic fa..'1s of the case 

(cont.) 
, . ~ . ~. 

Length of tilne since amst 
iniostant ~ . 

Defendant's intelligence and 
cduc:aUon . 

".t~ " '. '.; :: • " .. "'i . 

. ~. .. ".' 
.. 

Defendant's employment 
status 

~. 

Defendant's psychiatric 
problems. . 

Criminal historyOf 
defendant's family 

Codefendents 

Trial judge's reputation 
for leniency 

... :.' 

.. -: , ... ~ .... 
. , . 

,. '~' .. ,~ .. : .. 
(~! ...... ~;.... ": ., ... 

Public and community 
sentiment .'. . . 

.. .. . ~ .. 
Propriety of police conduct 

aftermest 

" 

Appendix 'R (cont.) 

-, 

Unit of In/ormtltion 
blocks from the scene of the 
crime. The victim identified the 
defendant as the robber. 

40. Defendant was arrested r.ve and a 
half mondis ago • 

. 7. Normal intelligence. High school 
graduate. No coliege. Scbool 
record is unremarkable. No record 
of disciplinary problems. 

8. Defendant is currently employed 
as a machine operator for local 
ceramic manufacturing plant. 
Defendant bas held this position 
for six months. Defendant's reeord 
shows ten jobs as macbineoper-

. ator in light to beavy industry over 
last five years, interspersed with 
periods of unemployment. Usually 
defendant leaves rather than being 
fired. 

9. None. 

10. None. 

11. None. 

12. The trial judge is known to be 
lenient arid considers probation in 
this type of case. He generally 

;.' favo~ rehabilitative alternatives to 
incarceration. 

13. Community sentiment against rob
bery is pretty strong; however, this 
case bas received no publicity or 
press coverage. 

. 14. Net an issue. 

, 
\ ., 
! 

I , 
I 
! 
I 

·1 
',I 
i 
i 
I ' 

1 

II 
II 
Ii 

II' 
11. 
11 
!1 
11 

l' 

I: 
j 

~~:~---.~ __ ~ __ 'i »~ •• =~nKh~~.w".~4"_~' ~~~~~~~~_w=_[_!I[. ~ .... - .. ~~"'----_. _,,~, IA;i,.""" .. ;o"" ...... ~ ... _,.~~~_"'-" ___ ""''''.''' _ 

~ .. ~.< 5;.., ... .. .. , .... < ..... ,'"1.'"-.... ~~ .'.-: ~ .... l' ............ 'ro .- • ., ... , .......... __ • __ ..... -- . ..--. ""-.... ,,-~ .. --.. -""~~-,...-~ .. ~-....... --.. -1:"'. ~ --,-" '-' .~" ..... ~. , ... ~. _ ....... ___ ..... ~~, ... 

%. .~~,..,..."~~"''''''' .. -,''''''~..,.~ ~ ,.,,- -~ ... 



..:.;:, 

,I 

, \ 

~'t'-* 

Descriptive Title 
Evidence-substance of 

available 

Evidence-substance of 
available 
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Appendix B (conto) 

-. 

........... -~ . . ~-... -
Unit of Information .' . , ~i~!i 

15. Police arrested defendant nfteen ::t 
minutes after and seven blocks ,r: 
from scene of offense based on the':':;: 
following description: UWhite ;;~ 
male~ 19-25 yrs. of age, green' J~ 
checked pants:' The defendant ~.'~ 
matched that description. ,. ': ..,ii; 

, The victim made an identificatio~ .~[; 
of the defendant at the scene of the ~~1 
crime (approx. 3:00 P.M., one-halfi~ 
hour after offense). He said he .-:~. , 
remembered a small (one-half inch) ,,\'l~ 
scar on the defendant's right cheek •. ~J 

42. 

• 1 

as well IllS the general contours and ",:'J: 

shape of the defendant's face. }~ 
Victim's identification and credit .. ~~ 
cards We1.'e found five feet from .~: 
defendant at scene of arrest and :~ 
the defendant did have sixteen ';': 
dollars in c.~h on him. including': 
one ten-doUar bill. It was not .• 
fmgerprintec.l. Victim's wallet was ", 
not recovered. ' .. : ' 

No weapons were found. There are 
no other witnt'SSCS to the crime. 
Police arrested defendant fifteen 
minutes after and seven blocks .
from scene of offense, based on 
the folIowing des,cription provided ',. 
by victim: "White male, 19-25 yrs. " 
of age." The defendant matched 
that description. The prosecutor 
conducted a follc.,wup interview 
with the victim. He was onl~r able 
to add to the description thli',i the 
defendant was the risht weight and 
height. " ':::. 
At scene of aime . (approx.' 3:00 
P.M., one-half hour after offense), 
the victim said he was "sure that was 
the guy." But at an iDtcrYiew 
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Appendix H (cont.) 

Description Title 
Evidence-substance of 

available (cont.) 

~e of trial in iMtant offense 
and probabi1:ity of 
continuance 

Backlog of doc;lcet of judge 

Available alternatives to 
incarceraUOll 

- --
Pretrial relC3$utatus for this 

robbery 

, Police attitudl: toward 
proJ)Osed blirgain 

Defendant's ~LCCOunt of 
iDcident 

,':~" .... 

. :: ' .. 
4 ,;. 4 _ ... 

. - ... -~.~~ .. -. 

\'; 

-, 

Unit oj lyiformation 
last week. he said that the crime 
"happened so fast" that the victim 
couldn't be absolutely sure. It was 
ascertained that the victim was not 
contacted or pressured by defense 
counselor the defendant. . 
The defendant did have sixteen 
dollars in cash on him, including 
one ten-dollar bill. It was not 
fmgerprinted~ Victim'S wallet was ._, 
not recovered. No weapons were 
found. There are no other 
witnesses to the crime. 

16. The case is scheduled for trial in 
seven days. It is unlikely the judge 
will grant a continuance. 

17. This judge is an efficient ad;. 
ministrator and is always current on 
the calendar. There is no backlog. 

18. (1) ProJ;Ja~ion; (2) Work-release; 
(3) Vociitional rehabilitation pro
gramst (4) Military service; 
(5) PS'"ycilbiatriclfamily counseling; 
(6) DiverSion; (7) Restitution. 

19. Defendant is currently released on 
his own recognizance. 

20. Police are genCrallY ()pposed to 
plea-bargaining. They are par
ticularly conCerned with street 
crime. Beyond this, the arresting 
police offIcers have no attitudes. 
specifically re1at~ to this case. 

21. Defendant claims he is innocent, 
that it is case of mistaken identity. 
He said he was out walking for 
pleasure and was not at the scene 
of the crime. . 

22. A. The victim is an art major 
specializing in sculpture and 
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Appendix" H (cont 0) 

DescriptillO! Title 
Effectivcness of witnesses 

at trial (cont.) 

Defense counsel reputation 

Reputation of pro3ecutor 

---

Defendant's prior r~ord and 
reputation 

.. 

Defendant's prior record and 
reputation 

- .. ~,-.... _.. ....- ",' 

W, 

Wo 

.... ~ 

Unit 0/ In/ormation . ,,' 
photography of the human bpdy 
and face. He has never testified at 
a trial before and is a little uncom-· 
fortable about taking the stand.. . 
B. The arresting police officer is a 
five--yeu vcteran with much ex-:. 
penence as a witness and comes 
across well on tb~ stand. . :'.1.: t 

23. 
", 

A recent law school giaduate who: 
has been defendmg criminal cases 
for seven months. She is extremely 
aggressive; however, several of 
your fellow prosecutors have 
found that a reasonable plea 
negotiation can be accomplished. 
Her preparation is generally ex
cellent, and her courtroom presen
tation is generally adequate. 

23. A r:cent law school graduate who 
has been prosecuting criminal 
cases for seven months. She is ex
tremely aggressive; however. 
several of your f~illow defense 
counsel have fo,und that a 
reasonable negotiallion can be ac
complished. Her preparation is 
generally excellen:t, and her court-
1:oom presentatio,n is generally ade-
quate. .-; , .... , 

41. Arrests and dispositions: (1) One 
juvenile contact at age fourteen for 
malicious mischief, disposition 
unknown. (2) One arr~"t at age 
eighteen for disorderly conduct, 
dismissed. Reputation: Police do 
not know defendant. 

S. Arrests and dispositions: (1) Three 
juvenile contacts,· one at age four
teen for assault, two at age sixteen. 
both for unlawful entry; disposition 
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