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1.0 I N T R O D U C T I O N  

! 

This  is one  of  a s e r i e s o f  vo lumes  eeoncerned with the .legal constraints  

" that  c a n . a r i s e  in conjunction .w i th  t h e  i m p l e m e n t a t i o n  of  h i g h w a y  c r a s h  

c o u n t e r m e a s u r e s . .  It is s p e c i f i c a l l y  c o n c e r n e d  with speed d e t e c t i o n  and 

measurement  devices-, and s y s t e m s  ( r e f e r r e d  to in th i s  v o l u m e  as s p e e d  
. . :  . / ' "  

f - .  

"."~C. . . . .  m e a s u r i n g  d e v i c e s ,  or S M D s ) .  T h e s e  d e v i c e s  mig .ht  a l so .  i n c l u d e  .~ 
. . .  , - .  - . . . '  • ' ' . : i .  . . . .  " " ' . . . >  

c a p a b i l i t i e s  to -automat i ca l ly  record., informat ion s u f f i c i e n t  t o - i d e n t i f y .  :the.- 

• . s p e e d i n g  v e h i e l e , a n d  to  be o p e r a t e d  r e m o t e l y  w i t h  or w i t h o u t  h u m a n . . . - . .  

a t t e n d a n t s .  - . . : . . : -  
T h e  researc .h  . and a n a l y s i s ,  l e a d i n g  to  the  preparat ion  of ,this volume - :  

::Was ..conducted .by. s taff :  of  the.  Pol icy Analysis ,  D i v i s i o n  o f  .The U n i v e r s i t y  

of. Mic.hi~an H i g h w a y  S a f e t y  R e s e a r c h  I n s t i t u t e .  (HSRI) for.. the .Nat~ona! • 

~ i g h w a y T r a f f i c  :Safety Admini l s trat ion  ( N H T S A ) u n d e r .  C o n t r a c t  N u m b e r .  

" " HS =0153 . . . .  • DOT- 7 6. " . . . . . .  "- 

.- . . . . . . . . . . .  .: " ,•Many ;"of~.JtheJ.•legal~issues:that might  ebhs~rain  : implementat iSn: .0f  S ~ D s  . . . . . . . . .  

: " a s  well .  a s , o t h e r . . c o u r ~ . t e r m e a s u r e " p r ° g  r a m s  ha v e : t h e i r  roo t s :  in ba.s~:e 

. a s p e c t s  of.:..the...Ameriban', legal ,  sys tem,  and i n v o l v e - c o m p l e x , i s s u e s  0f-..-.U,S. " " 

J " - .  J .constitutional  !a~v ,and: . .U .S . .Supreme  C o u r t  i n t e r p r e t a : t i o n s  of  t h a t  ].aw. 

" "  " Thus ,  in any d i s e u s s i o n  "of. t h e  l e g a l  i s s u e s  and the potent ia l  constra ints  
• , . .  . . .  

. . . .  that  t h e y , p o s e  mu~t,.:deal with the  c o n s t i t u t i o n a l  p r i n c i p l e s  g o v e r n i n g  . the  

";:JJi!'J'J!::i:':~J::iJJ"'' s u b j e c t . . H o w e V e r ' ,  t o : t rea t  -the mater ia l  in a r igorous , l ega l  manner wc~uld " 

.. be b e y o n d  the  scope of t h i s  paper .  It is no t  d e s i g n e d  to p r o v i d e  l e g a l  

/ a d v i c e . .  R a t h e r ,  i t . i s  d e s i g n e d  for  use  by p u b l i c  s a f e t y  o f f i e i a ! s  and 
- . ?  . .  . 

' ~ ( " " ~ " "  h i g h w a y  . sa f e ty  p l a n n e r s  as a g u i d e  t~hat w i l l  p e r m i t  t h e m  to  i d e n t i f y  

" p r o b l e m  a r e a s  in:.coUnter:m e a s u r e  p r o g r a m  i m p l e m e n t a t i o n  for. d iscuss ion • . ,  

. w i t h t h e i r  l ega l  counsel .  ~ ' 
• Within. . . this  c lontext ,"the  .purpose o f ' t h i s  d o c u m e n t : i s  .to provide a br ief  

but relati.vely., c o m . p r e h e n s i v e  F e v i e w . o f  p o s s i b l e :  l e g a l  c o n s t r a i n t s  . t h a t  

m i g h t  be  e n c o u n t e r e d  i n : . u s i n g  S M D s .  It is d e s i g n e d :  • t o . . i d e n t i f y  

• " " L : , . .  • 

. .  : •  , . - •  
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important legal issues show ho.w.they might .arise; estimate their 
9 : • • 

significance as constraints on the Use of" SMDs, suggests, methods that 

might  be e m p l o y e d  t o  re so lve  those •constraints; and provide insights into 

the legal feasibil ity of these devices.  " - . 

1.2 Description of SMDs . . . .  ~ : . . . . .  

A v a r i e t y  of s p e e d  measur ing  d e v i c e s  e i t h e r . c m - r e n t l y  exist~or,  are 

under development.  Typicai :of these  d e v i c e s  :are the  i 'ada i '"speedmeter ,  ' 

VASCAR,  the  Prather  S p e e d w a t c h ,  and ORBI$ III. O t h e r S M D s  can be  

developed or postulated using~ t h e  technology of ex i s t ing  devices .  

.1.2.1 Radar Speedrneter .  .The radar speedmeter'~(p01ice radar) i s  the 

most wideiy used and well known of the s p e e d : m e a s u r e m e n t  d e v i c e s .  It 

c o n s i s t s  of  a m i c r o w a v e t r a n s m i t t e r  and: r e c e i v e r  and an~!internal . " 

calculating capability. In operation~ this  device ,  t r a n s m i t s  a d i r e c t i o n a l  

m i c r o w a v e  s i g n a l  toward the  v e h i c l e ,  u P o n : s t r i k i n g  the  ~ e h i c l e ,  the~ i 

i i. i~.i" i . i. isignal :~ iref iected ~ l)ack ' tO the receiver' .: : BedauSe.'~ therei~iis-a~i .di,ffer~ncei:in:~ ~ ~!~ i :i':i::iil.'i'r':il i:!/i ~~ i 

i : ,  " :i ::i:the '.' Veloci  t i e s  of ~. ti~e' SigTiai! :I and.i .th~i:vehiele,~: the,' frequency: r.eeeived :. at.lthe '/i./:I i.:':' i/~: ',, " ~ ~:: ! 

- .i . . . .  ..... • rece lver  Is shght ly  !dlf fere~t  than ~ t h e : t r a n S m l t t e d  ~ s r g n a l ~ t h e  T r e q u e n e y  . . . . . . . . .  : . . . . .  

d i f f e r e n c e  be ing  quanti tat ively  related t o  the vehi01e speed (Koppei. i95'5). - "  

Using the frequency differences,  this  d e v i c e  c a l c u l a t e s  the  speed- of:,tl~e 

v e h i c l e  and i n d i c a t e s  t h e  c o m p . u t e d  speedon.a:: .meter~ a digita1:.readout, :. . ~ 

or a printed paper readout .  Presen t  vers ions  o f  the  r a d a r  s p e e d m e t e r ,  

m u s t  be operated with someone in a t t endance .  • : . . . . . .  

1.2;2 VASCAR.  VASCAi'~ is an acronym,  f o r  Visual  A v e r a g e  S p e e d  - . 

C o m p u t e r  and R e c o r d e r ,  a mechanical  speed measuring device.  T h e u n i t  

is c o n n e c t e d  to the  s p e e d o m e t e r  cab le  of t h e  .veh ic le  in w h i c h : i t ,  i s  

i n s t a l l e d .  A d i s t a n c e  s w i t c h  is a c f i v a t e d t o  start a counter that  counts 

the revolutions of the speedometer  cable over a s p e c i f i e d  l eng th  o f  road,  " -" 

w h i c h  p e r m i t s  t h e  i n t e r n a l l y  c o n t a i n e ~ l  c o m p u t e r  in. t h e  d e v i c e  tO " .  " 

c a l c u l a t e  the  d i s t a n c e  the  v e h i c l e  t r a v e l e d .  To use  this  d e v i c e ,  t h e  : : - . "  

operator  a c t i v a t e s  a s w i t c h  when a suspect  vehicle enters  the: measured 

roadway zone and deact ivates  it when the v e h i c l e  l e a v e s ,  the,  . z o n e ,  T h e  . . . . .  
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compu:ter ,  than  ca lcul~ates . .and d i s p l a y s  t h e  a v e r a g e  s p e e d : o f  t h e  veh:i.cle 

( D a r w i c k 1 9 7 7 ,  pp. 50-51; Rudd I 9 7 3 ) . K e y  [ o  t h e  s u c c e s s f u l ,  o p e r a t i o n  :of : i .  " 
• . , .  . 

V A S C A R  i s  the  o p e r a t o . r ; s - a b i l i t y  t 0 . : a c t i v a t e  and  d e a c t i v a t e  it at the .- 

m o m e n t  t h e  v e h i c l e  e n t e r s . a n d  l e a v e s  t h e  m e a s u r e d  r o a d w a y  s e c t i o n ;  

t i m i n g  e r r o r s  in a c t i v a t i n g  .or d e a c t i v a t i n g  t h e  d e v i c e  w i l l  r e s u l t  in 

distort ion o f  c a l c u l a t e d  speed  results .  ' " 
. .  

1.2.3 Prather Speedwatch. The Prather Speedwatch is a device 

" containing two rubber-encased roadway sensors placed a measured distance 

' " -  . a p a r t  in t h e  r o a d w a y ,  p e r p e n d i c u l a r  to  the  d i r e c t i o n  o f  t r a v e l .  The  . . . . .  

: sensor tubes  are connec ted  throug.h a cable  t o : a  panel  c o n t a i n i n g  a s e t  o f  

. . . .  . . . " . . -  .... . s w i t c h e s  and a s t o p w a t c . h .  When a v e h i c l e  a p p r o a c h e s  the f irst  .sensor 

, :.- tube,  the: o f f i c e r  o p e r a t i n g t h e  equipment  se t s  a swi tch  that  a c t i v a t e s  t h e  

. . . . : . .  ' .: d e v i c e . . . W h e n  the  front  wheels  of  the veh ic le  str ike .the. f irst  sensor tube - . .  

' .  . . . . .  . . . . : . , : , .  -:. . the  s t o p w a t c h  is automatical ly ,  activated;.  . when the front  whee l s  s t r i k e  ~.the . . =.. . .... - 

• . , : " .  : . . . . . . .  s e c o n d  s e n s o r  tube ,  t h e  s t o p w a t c h  i s  d e a c t i v a t e d .  The  eta .osed t i m e  
• . .  - . . . . 

. -  : " s h o w n  on the  s topwatch  is :then u s e d  to  c a l c u l a t e  t h e  a v e r a g e  s p e e d  o.f '= 

, -  , i ,  . . . .  - t h e  . v e h i c l e : b e t w e e n ,  t h e .  t w o  s e n s o r : ,  t u b . e s ~  !: T h i s  d e v i c e  is- designed,so. : := : : .  ": '.., ' :°-~'-~ :": . . . . . .  

. . . . . .  that  o n l y - o n e . v e h i c l e  wi l l :be  c locked  a f ter  the  f irst  sensor  t u b e s  a c t i v a t e  

e s t o p w a t  h (Fi her 1967a, pp 8) .... " . . . .  C S . 6 w . . : " 

i '  I 

, :i•~i ' ./! 
. . . . .  
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1.2.4 ORBIS Ill. ORBIS is a device containing a speed measuring 

device and a camera (Glater 1973, pp, 2,4).  It is triggered and 

deactivated by pressure sensitive sensors encased in rubber tubes, similar 

to those used with the Prather Speedwatch. Aswith the Speedwat:ch, this 

• .device calculates the speed of a vehicle over a measured section of 

roadway. If the vehicle travels either faster or slower than a preset 

speed l imit ,  the camera, using: infrared film and an infrared flash 

illuminator, photographs the front of thevehicle. The •scene photographed 

includes the license plate of the vehicle, the faces of the front-seat 

occupants, and a superimposed image of the date, t ime ,  location of the 

incident, and the speed of :the vehicle. This device is designed to operate 

automatically. After each triggering and photo even:t, ORBIS requires 

approximately four seconds for rechar~ng of the infrared flash unit. 

5 
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characteristics and employment modes. 

1.3.1: Operatin ~ Characteristics. In 

can be •characterized in three ways: the 

d e v i c e s ,  The f irst  f u n c t i o n  is simply, to warn dr ivers  . t h a t  t h e y  a r e  

exceeding the set speed • limit. Devices. serving this .function normally. 

employ illuminated displays•positioned over: the highway. The see0nd, •more 

common, function is to detect vehicles violating speed limits, and acquire " 

information that can be used to prosecute their drivers. " 

The legal issues that can arise from t, he use ofi SMDs will depend°n 
. .,, .. 

thesituations in which tlhese devices are employed. More specifically, 

legal ~issues will•arise from the ~ operating charaete~risties of-a par.tieu!ar 

device, ~he mode in which a device .is empl0yed, or both,. Thus, potential 

• employment scenarios for SMDs must consider both their operating 

general, speed measuring• devices :"  

manner in which  the device is 
• .. ., 

•4 

. i~' •• •i 

t 

'• " • : •...,i . 

~,i ~ ' .• 

. . . ....' 

i.2,5 Other SMDs. A variety of other speed measuringdevices have 

been designed, or Pr0Posed~ and Other SMDs can" be postulated,. Among ~ 

those currently in existence are:-, the •radar speed gunl a. portable radar • 

sys tem mounted in a. rif le-l ike configuration and carr ied  by the  operator , ,  . " -  

w h i c h  o p e r a t e s  o n  the s a m e  pr inc ip les  as the,  v e h i c l e - m o u n t e d  !pol ice 

radars (Darwick  1977, pp. i33-34)~ and the  Visual Speed• I n d i e . a t o r ,  a 

d e v i c e ,  automat. ical lv  triggered by two spaded magnetic loops imbedded i n - .  • 

the roadway, which, indicates t h e s p e e d  of vehicles"passi~ng o v e r  the ,  loops.  ~, . i  

by a n  H l u m i n a t e d .  s ign p laced  over  the  roadway ( H u n t e r , B u n d y ,  and ' .  

~IJam.el j~,o~. ' ' .. . . ::  . .  . ' . 

~ ' :. D e v i : c e s  t h a t l - c a n  be: p o s t u l a t e d  i n c l u d e i  . a u t o m a t i c a l l y ~ 0 p e r a t e d i . .  .. - . -  

radar-triggered devices  similar to oRBIS; ~and devices;  ithat use v i d e o t a p e .  . . . .  

• c a m e r a s  .to record i m a g e s . o f  the ~ speeding vehicle and i t s  occupants,, and 

the  speed ing  data. ~ I t  can..be, assumed that if-:interest i deve lops  ~in. d e v i c e s  . 

of this typ.ei other, :more sophisticated equipment' employing.advanced ' . 

. . . .  . . .  ,,techn01ogy.. . - .~ - i c ° m p ° n e n t s ' . "  : . . . .  . . . . .  would.. be. introduced... : . . .. r,:. 'i'i '/!:~" ~:':'"'~ii'~.~" '"'-:~ :''i"~. ' : ",,~ "-"-..:~. ''i :~ / "  i ~ .  ' ".i, !. .:':' .'!:...;'.~':='~i: ' " 

. .  ' .:.-. i.3. :•SMD • gmployment  ' sdenarios::. ~.- , i • :  ' ; ' . ,  ;.:-:,..:•::i '•~ '! " :  ' .: - " . . . .  " : ~•..:. i ?  • • .. . i~ ••i" ':. : 'i ~ ... •~ " . 
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triggered; the type of informationl generated by the device; and whether 

the device is directly or remotelY:0Perated. For purposes of analysis, the 

SMDs discussed earlier fall into the following categories: 
_-. ~ ,'.-~ 

1.3.1.1 T r i g g e r i n g : . S y s t e m s  ' -  

• t i m e  m e a s u r m e n / t s  over  a m e a s u r e d  r o a d w a y  d i s t a n c e  

" (VASCAR, ORB IS, Prather Speedwatch, Visual Speed 

I n d i c a t o r ) ;  or . . . . . . . . .  

• d i ree t~speed measurement (Radar Speedmeter ,  . radar  gun) 

-.i.~. 1.3.1.2 " i n f o r m a t i o n . .  P r e s e n t a t i o n  . . . . . . .  
. .  . .  . 

. . . . .  , : e no p e r m a n e n t  r e c o r d ,  such as a m e t e r  or dif f i tal : ireadout 

P . . . . : _  
(Radar S eedmeter, radar gun., Visual Speed:Indicat0r, ....... ~ 

:i~i.! ::~ " " - . . . . . . .  ~ .Pra ther  S p e e d w a t e h ,  V A S C A R ) ;  .or . - ' . .  : -- .:.~ 

-.- ..... .: e: pe~mlanent reeord,..such as hard Copy digital, readout, 

...... :graph, ~photog~aph,~ or videotape (ORBIS, Radar i.. Speedmete'~) = .::.: " ........ . 

. . . .  . ,  

. . . . .  <. . . , . , • - 

. . ~  ~ . ' : . . .  . .~ .~- , : . : . ' . - ,~ .  ~:  . . , , " . :  . . . .  . . . . .  . . ~  , :  . . . - ' =  . ~ ,  . - , . . . , ~  

: ' . i i  e O  ration . . . .  ' - ...... ....... .::, : : : .  i } / , 3  3: : ,~Di reetmem0t  i I ~! ~ . : . . . . . . , . . .  . .  - , ~ ,  •.:: : . . . . . . . .  . ', . . . . . . . .  ,~::-~, ~. :~:.•~::~::~!~:~i%::~-i.:~':: 

• " ' " " ' " : - " : " "  " ' ~ '  " ' :  . . . .  " ' " -  R ' " : : "  " "" . . . .  " " ' ~ : " ' " :  ....... , . . .-~ e " direct operation ~( adar.:sp:eedmeter, .radar gun, VASCAR, 

• " . . . .  : . . . .  , : .PratherSpeedwatch);  o r / , , :  ,!.. . , . . .~ : : . ,  ~ . /  • ~ : ~  i ~  . . . . - : . .  

-... • remote 0peration.(ORBIS, Visual Speed Indicator) " 

' d.~ - 1.3.2 Mode 0f Employment. The modes in which these devices would : 

, :_ " b.e used. d e p e n d : o n t h e  spec i f ic  devices i n v o l v e d  and, t h e  uses to which the. : ~~" 

: ..... : . in format ion ,generated by t h e m  would  be pu t .  Thus,  t w o  d i s t i n c t  modes . . . . . . . .  

:'~:" of enlployment present themselves: . 

. - .  . .  . 

: ; !  ..... ": ~.. 

• ..,: . .  

" " Proseeuti  v i o l a t o r s .  . . . . .  

- . .  . . 

1 . 3 . 2 , 2  R e m o t e  O b s e r V a t i o n .  T h e  d e v i c e  i s : o p , e r a t e d  w i t h  n o  p o l i c e  

o f f i c e r  p r e s e n t , ,  and: t:he i n f o r m a t i o n  . g e n e r a t e d  i:s u s e d :  a s  a b a s i s  f o r  o n e  

o r  m o r e  o f  ,the: f o l l O w i n g  a c t i o n s :  

L3,2;11~ I Direct.,  O b s e r v a t i o n . .  The  d e v i c e  is o p e r a t e d  w i t h  a. p01iee : :  . . . . . . .  

i o f f i e e c . p r e s e n t ,  and t h e  i n f o r m a t i o n  g e n e r a t e d  is u s e d  as a basis f o r - .  ' .  i~=;...: 

: . . . .  

. - - . . :  " , .  
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prosecut ing:  the  d r ive r ,  by issuing :him a warpant  or. 

e i t a t i o n ;  . . 

sending a w a r n i n g l e t t e r  to. the: registered vehicle owner, 

notifying, him of t h e . v i o l a t i 0 n  and cautioning h im.about  

f u t u r e  v i o l a t i o n s  involving his vehicle; - ' " .. 

summoning• the .vehicle Owner to appear b e f o r e  the -dH.ver . . . .  
licensing authority for an interview; and 

prosecuting the vehie!e owner, byholdirng;:him viear|ously 

l i a b l e  f o r  t h e  d r i v e r ' s  s p e e d i n g  v i o l a t i o n .  . • .. " .... ~"" 

. -  • . - ' :  . .  . 

. . . • - . .  - 

• 1.4 Content .of.Volu - 

The rein ainder of t h i s v o l u m e  is Organized. int0~ three:..seotions..S~tiorl 

2.0 identi f ies and diseusses~the legal, issues that e a n  ar!se fr:om the 

employment of speed measuring:"devieesi the. potential legal eonstraints 

that derive from those legal issues, and the s i g n i f i c a n c e  of~ those 

constraints. Section 3.0 discusses appr0aehes that . ran be, employedto .... 
• : ' ,  =i . :  remove o r  reso lve:  ithoSe...eOnStaini~s.-iiSe0ti..Or~ii::::4~;:O:-:.di,eusses: . thel.gene!rai:i,~ :!.=.i : i~ i : .  i !i-. 
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l imi t s  of 55 mph, and most o f  these  new :limits have been absolute (6). 

Thus, in most states, the speed law current ly  c o n s i s t s  of a basic  speed 

law and an absolute maximum speed l imit  of 55 mph. Addit ional ly ,  a 

number of states have also enacted prima fac ie  speed l imits ,  below the  

s ta te  absolute  maximum l imits ,  which apply to such designated areas as 

school zones (7). 

As a general  rule, where speed laws  specify speed limits in terms of 

de f in i te  number of, miles per hour, courts,  have upheld such laws (8).  

Courts have n°rmal ly- -but  n ° t  invar iab ly 'he ld  that bas i c speed  laws d o  

not su f f er  from indef ini teness;  however , . . bas i c  s p e e d  l a w s  t h a t  are  

accompanied  by prima fae ie  or absolute  maximum speed lim!ts are less 

likely to be at tacked as ind i f in i te  than basic speed  laws wi thout  such 

limits (9 ) .  

2.1.2 Authority to Use SMDs to Enforce  Speed Laws. Few 

constitutional limitations have been encountered :with existing •speed 

.: : measuringi:devices: (Rudd 1973~ Fisher. 1967a; McCarter 196,7; Forkosch 1959) 

i ",i. (lO).~.i With respect to SMDs not yet in wide Use by polic e agencies, Such 
...,as ORBIS, andnew devices currently:being developed, questions relating~ 

to their constitutiona!ity must await the development o f  specific,, case law 
• o 

before . they will be resolved. However , some i.nitial analysis has~ been 

made of  ORBIS and other devices that could be used• in a r e m o t e : T a s h i 0 n ;  ' 

th i s  a n a l y s i s  has c o n e i u d e d  tha t  s u c h  d e v i c e s  would  not infringe 

cons t i tu t iona l ,  s tatutory,  • and common law p r i v a c y  r ights ,  v i o l a t e  t h e  

prohibition against unreasonable searches and seizures, restrict freedom of. 
, , . -  . .  . . . .  . . , 

association, or denyequal  protection of the iaws i(Glater~!973, pp. 6-28),  

2.1.3 S t a t u t o r y  Res tr ic t ions  on t h e  Use o f~SMDs.  " Although the 

employment  of a particular speed measuring I dev ice  may not v i o l a t e  an.y 

cons t i tu t iona l  provision, statutory restrictions on its use might exist. For 

example, a number of states have enacted statutes defining and out lawing  ~ 

"speed traps." The purpose of such legislation is to curb abuses of radar 

and other SMDs, especially by local authori t ies .  Some s ta tu te s  a t t empt  

to prevent  abusive enforcement  procedures  by spec i fy ing  where and by 
, . . : ' . •  . 
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2.0 

ii ' 
L •  • 

IDENTIFICATION AND DISCUSSION OF THE LEGAL ISSUES 
AND POTENTIAL LEGAL CONSTRAINTS ASSOCIATED 

WITH THE USE OF SMDs 
. • • ~ - . 

. . • . ,  

This section identifies the principal legal issues and potential law-based 

:onstraints raised by the use of speed measuring devices. These include: 

the constitutional authori~y to .use SMDs; the.evidentiary requirements for 

prov..ing vehicle speed; and the .procedural requirements governing speed 

law enforcement. .The significance of the law-based •constraints derived 

from these legal  issue.s, on the use..of both di.rect,observation and 

remote-~observation SMDs, will then be discussed. 

2,1, Constitutional/Statutory~ Authority to Use SMDs 

S t a t e s  and l o c a l i t i e s  may,  in the e x e r c i s e  of the i r  Po l i ce  p o w e r s ,  

regula, te  the  speed of  motor  veh ic l e s ;  thus,  speed laws  have uniformly 

been upheld :as const i tut i0nalby-the,courts , , (1)~ T h e r e  e x i s t  , two.-types of~ ..- 

speed  l a w s  (Fisher and Reeder  1974, pp.-135-38). The first o f  these is the 
. . ~  "- " : ' i  " " "  ' . ' t , . ' ,  "'~." i .  

so-called "basic speedrule ' !  :w.hich~pro.h{bits driving a t  speeds  g r e a t e r  -than 

r e a s o n a b l e  and prudent  u n d e r  the condi t ions  (2). The  s e c o n d  type  of 

speed law def ines  an a b s o l u t e  max imum s t a t e w i d e  speed  l i m i t .  T h e s e  

l a ~ s  p r o h i b i t  speeds  I {n e x c e s s  of the posted limits; any such~ speed is by 

i tse l f  suff ic ient  to co.nvict the driver of a speeding  v io la t i on .~  Current ly  

the laws of a majority of states  impose absolute maximum speed l imits (3). 

In all s ta tes  where the basic speed l aw  is in force,  i t  is s u p p l e m e n t e d  

by pos ted  m a x i m u m  speed  l i m i t s .  Such l i m i t s  may be e i ther  absolute 

maximum l imi t s ,  as d.~fined above ,  or  prima f a c i e  l i m i t s .  E x c e e d i n g  a 

prima f a c i e  l i m i t  is, e v i d e n c e  that  the vehic le  was traveling at a speed 

greater than that •which was reasonable and proper for t h e  c i :rcumstances ;  

h o w e v e r ,  tha t  speed i s  n o t  by i tse l f  suff icient  to c o n v i c t  the driver. In 

the past, a-number of states h a d  used basic  speed  laws  s u p p l e m e n t e d  by 

prima f a c i e  speed l imits  (4). However, the energy crisis and the resulting 

federal legislation (5) has resulted in all  s t a t e s  e n a c t i n g  m a x i m u m  speed  

• . ' . ~  
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w h o m  radar d e v i c e s  may  be  u s e d  ! ( C o m m e n t  1974,  pp. 446-4•8)-  :Other 

statutes require the posting of signs warning drivers t:hat radarand other 

SMDs may be present; - some statutes, also Specify where these signs are to 

be placed, or where, in. relation to those signs radar devices may be 

employed (Comment 1974, pp. 44748) (II). A few states have adopted 

statutory definitions of "speed traps'! and have prohibited their use 

(Commen.t 1974, p~. 448) (12). Under these statutes, a speed~trap is . . 

- " defined as a measured, distance of roadway over which a vehicle is timed; . . . . . .  

f r o m  th i s  t i m e - d i s t a n c e  re la t ionship  a vehicle 's  speed can .be determined.  =~~ .... 

St i l l  o t h e r . s t a t e s  ha~e . e n a c t e d  s t a t u t e s  g o v e r n i n g  the  m a n n e r  in whic~h 
. .  ! 

s p e c i f i c  d e v i c e s  a r e  .to be u s e d .  T h e s e  s t a t u t e s  c o m m o n l y : g 0 v e r n  the ~"-" . . . .  

.... evident ia l  u s e . o f  the I information genera ted  by the  s p e c i f i c :  S M ,  D s  a n d  t h e  . . . . . . .  

m a n n e r  in  .wh~eh..such ev idence  can be. used a t  triM, such as whe ther  t h e  

~ I " ' ' " ~''~:'~J " "" 1 " . . . . .  ": i :  i'.nformdti0h.':iis considered..  . ... p r i m a  f a c i e  e v i d e n c e  Of. s p e e d i n g , .  or. t.he : ... 

" . '  . . . . .  : :. - . . c o n d i t i o n s  under.' which,  the  e v i d e n c e  i s . . a d m i s a i b l e  at  tr.ial (13).. Such" ..... " . .  

s tatutes ,  i.when appti.cable ito mechanica l - .and  e l e c t r o n i c  'devices., .  ' a lso , . . tend . . . . . . . .  ' 

~ i i  t o  e l i m i n a t e  the  . r e q u i r e m e n t .  f.or e x p e r t  t e s . t i m o n y  .' w i th  r e s p e c t  to  t h e  ... : ' .~j. 

'i~'~•~:i~. i~ii~i . !i~!~9 '~'~ ....... ~ :~ ' "  : • t • e e h n i & i  - e h • a r a c t ' e r i ' s t i c S  '~o f : . ~ ~ e ~  d e v i e ~ .  " i i n  a ~ • : n u ~ m 6 e ~  •:::o:f•iis~•~•{~es•~, •~ t h • e s ' e : ~  '~-~ ~:"i~ "i ~i ' ' •  " 

. ." : . . . . . . .  ,. ~ ..... S{~"u:tes. 'also p e r m i l t ~ " " t l h e  ' 'warranfless~/arrest  :0f. a s u . s p e d t e d S p e e d ,  violator . ...:. 

" " " ' ~  ~ ? ! ~ : : : ~ ~ "  ' : " '  "on. t h e  bas i s  ' o f  the  ~""ihfbrmati0n ~'deri~ed'•.from the: devi.ce: (14)i ~) " " / / ~"~-- ":~" " ~,i ~: -~ ~ .... 

2.2 'Scientific .validity and Reliability} :..of SMDs " - '  " ... 

!.~ . . ,  ..... Altho.ugh regtt lat ion. . ,of-vehicle  speed is within the state's  . p o l i c e .  p o w e r ,  " " 

and.., t h e  use  of  s p e e d i m e a s u r i n g  devices  by i t se l f  raises  few.  const i tut ional .  

issues,  there  . ex is t  l e g a l  . issues . that  • c o n c e r n  t h e  s c i e n t i f i c  v a l i d i t y . - a n d  - 

. r e l i a b i l i t y  .of these !  d e v i c e s .  U n l e s s  a p a r t i c u i a r  d e v i c e  is a. valid and 

rel iable  means  of  proving vehicl  e speed,  it  wil l  not  be a c c e p t e d  by c o u r t s  

-.~~i~ " as  e v i d e n c e  o f  s p e e d , l a w  v i o l a t i o n s  a n d  thus  wi l l  .be o f  little.. Value in  ...... , :  ~ - . .  

enforcing speed..laws,(cleary 1972, pp. 514-17). '~ " ....... 

In general, there are two.methods to prove that a speed law has been .... .. • ..... 

violated. The first method is to offer~opinion evidence by a witnesswho,.". ......... -,. 

although, not. necessarily .an expert, has had some. experience in, Observing.:...~ " ~.i~". i~ 

r a t e s  o f  s p e e d  o r  .has s o m e  o t h e r  ' s a t i s f a c t o r y  b a s i s  f o r  hi.s o p i n i o n  

( F o r k o s c h  195.9). The s e c o n d ,  m e t h o d  is to o f fer  ev idence  obtained from 

• _ .  

• - • •  , .  
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mechanical or. electronie speed ~ measuring devices. The. 'advantage of- the .. 

latter method is obvious: the witness, however :qualified, is:subject to' 

cross-examination and rebuttal .evidence that.questions•the accuracy Of his 

judgments; on the other• hand, an  SMD is eapable  0f..•.prod~eing an- 
accurate, objective measurementof vehicle speed.. ' ~  

For the most •part, the scientific validity and re!iabHi'ty of SMDs are' 

functions of the  technolog ies  emp}oyed in the design .~ihdthe"physical 
configuration of-part icular-devices .  Thus t h e  .admissibiii"ty in:"a legal 

proceeding o f  informat~ion generated by SMDswill  largely depend on two ,. 

factors: the views of state courts concerning the acceptability" within the 

scienti f ic  community of the..t:eehnologies used~:.an:d:.-the wH-linffnless Of 
those courts•to permit dec i s i ons  to -be made 0 n . t h e  bas.isiof.~.e~viiaenee " 

derived fr.om SMDs; A full discussion .of the technical  factors  .and 

performance characteristics .required to make information generated by 

SMDS admiss ible  in a legal proceeding is beyond the scope of this volume. 
However, it is believed that a •brief discussion of the:basic  e lements  for 

• . :•:. :~-, '~ ': . •  :.  :~". a d m  i s s i b i l  i ' t y ; : :  a r i d  ~ t h e  ~ m a n n e r  i n  ~.whi•eh s h i n e : .  ~ o u t t s  ~ • h a v e • . : i , d e a l t  ~ ,wi th : . ,  ~i;': ~''~'~" r ~: . :~ ~':" ~ ' ~  '~'~':,.+.',~'~'~'" :~ '.' . . .. ,~.!, : ..,,' : ~ . , .. , .. , . . .. . 

: • • •  " " : : . / C U r r e n t  S M D s ,  w O u l d : ' ~ r O v i d e  ! i " n • ~ : i • g ~ t : i i ~ t o . : t h e  :~evi;~entikr~i•pri'~blem:s~/:t'h::a~i:"/:.i~• ~;:~.i:•!:/!: : :•: 

Before information generated by any SMD can.:: be !i:ntroduced as 

evidence in a legal proceedingl thescienti:fic,  validiiy and reli:abfiity, of 

the device must be e s t a b l i s h e d  (cleary!i19?2-,: pp. 514-17).... The  te~chni:eal - - 
. . . .  . . .  ,.. - : : . . . .  : . . ~ - ~ ! - . .  • . : . . , 

t he o.ri es and princip-I es.. up on which •. the~ device  operates., m.ust, be s h o w n  to ' 

be generally recognized and accepted wi~thi n the scientific community,i and 
:i _ the' device i tse l f  must be show•n: tO~-0Perate in"a :me ehaniealiy reliable 

fashion. When a particular device is first used, .: expert .testimony w i l l b e  

required at every legal proceeding at which information generated from 

the device is introduced, as evidence. The e x p e r t  w i t n e s s  mu.st-be 

familiar with the technical theories and. principles on which the operation 

of the devi.ee is based, and must be professionally qual i f ied-to  lay a . . . .  . 

foundation .for. the introduction 0f evidence iobtained from the::devi0e. As 

the use o f a  partictflar device l~eeomes more" widespread and i t s .va l id i ty  . . . . .  :. 
and reliabil ity become more apparent, courts begin t o  take judiei~ii ~ notice 

of the device and theuse  of expert i witnesseS at  each proceedinff:will  no 

• . . . :  , . : . -  • , ~ .  ..  
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longer be necessary (Cleary 1972, pp. 763-66). :~:.. . . . . .  . . . . " 

H o w e v e r ,  even  in"proceedings  where expert t e s t i m 0 n y - i s  }ntrgduced or. -i :  . .  
. - . . • . 

the court  has  taken judicial, not ice  of .the g e n e r a l  Val id i ty  and r e l i a b i l i t y  

o f  the.  principles ,  under ly ing  an SMD, a f o u n d a t i o n  s t i l l  must  be laid 

b e f o r e  e v i d e n c e  g a t h e r e d f r o m  a p a r t i c u l a r  d e v i c e  wi l l  be a d m i t t e d . ~  

. .  S p e c i f i c a l l y ,  it m u s t  be shown that  ithe device  being relied upon was in • . .  

good mechanica l  condition at the t ime it was used, and tha t  i t s  o p e r a t o r  • ~ i i .  • .  ,, 

(if any).was properly trained (MeCarter 1967). . .•• " 

Judicial notice of the .validity and reliability of the radar speedmeter....:.,..: ...... • ... 

was first taken by the New Jersey. Supreme Court in 1955 (15)..Sincere.:.. ... '"-..." :. 

that • time,, almost all statesthat permit the use of radar have accorded. :"-. ' . ~"~;~. 
. • . . . , :  

t h e  d e v i c e  jud ic ia l  n o t i c e ,  e i t h e r  through court  d e c i s i o n s  or. t h r o u g h .  - . ~ : . . . . .  : . .  . . . , 

l eg i s la t ion(Rudd 1973). On the o t h e r  hand,  a l t h o u g h  V A S C A R .  h a s  !been: . ' : " - -  

• . - . u s e d  i - n  most  s t a t e s ,  and may b e a d m i t t e d  a e V  i d e n c e ~  i n  a i " t r i a l " i f ~  t h e "  " ' " "~ : i i "~ i" :~" : i i :  
• . , .  - . . 

" proper expert test imony is introduced (16), only-a  s m a l l  m i n o r i t y  . of...st a t e s  ' " . .  ; '.' : . . . . . .  

. . . .  " h a v e  a c e . o r d e d  i t  jud ic ia l  n o t i c e  (17). The.  Pr.ather . d e v i c e  has been  .. 

admit ted- -with  appropriate .expert t e s t i m o n y - - a s  e v i d e n c e  in a number  .o f  . .  , ' , • . . . . . . 

_. . . . .  .~ :~ -: st .ates: ~ (.18), .but~.again,~.only.:a • minority,..of.- courts ..have ,accorded.' the :device.,i-- ,."" : ~ - /  ; ~  
" -  . . , . . . . .  . . . . "  . " . . . , . . . . ,  ~ ' :  . ,  

, "  " ' . .  . .  ) . 

- judicial not ice  (19). Courts .in two s t a t e s , - I I l i n o i s  a n d  NeW J e r s e y - L h a v e  " " 

. c o n s i d e r e d  w h e t h e r , t g ,  take.. Judicial not ice  o f , t h e  radar,gun.  The iIilinois " " • . 

:. .'.:i. I :. , ,"' 

. ,  . . 

• : ,, , .:, 

• . . . •  . 

court, • finding no significant differences between the speed gun. and 
" ~ :  . . .  conventional radar .speedmeters took-judicial noti.ce (20) and .the New 

Jersey court suggeSted'ithat the Speed gun would be given judicial 'notice 

if evidence w:ere introduced to show that.it  operated on the s a m e  

physical principles as the radar speedmeter (21). Evidence gathered from- ..... 
a pho.t0graphic SMD, known as the -Foto-Patrol," was .admitted into 

evidence by one court but judicial notice was not accorded the device (22.).i " 

Even where, a device.has been judicially noticed, or where .theiv~lidity... 

and reliability of a deviee have been established by. •expert testimony, ' 

there will remain technical problems associated with the• device,, and these  

may raise legal issues •(Comment 1974, pp. 444-45). These include,'in., the.. 

case of t.he radar speedmeter, the inherent difficulties inensuring::that. 

the speedmeter is focmsed on the appropriate speeding vehicle, .the effects 

of reflections .from dense foliage and vegatation along, the side of the 

11 
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roadway, and the influence of severe vehiele vibratiOns and nearby radio 
i 

t r ansmi t t e r s  on its operat ion.  In the case  of ~VASCAR, t echn ica l  pr 'ob lems 

include whether the operator accurately triggered and' deactivated the 

timers used with the device; in thee case of ORBiS, the Prather 

Speedwatch, or similar devices, potential difficulties Could arise from the 

placement of the roadway sensors, Any of these difficulties could provide 

a basis for attacking the accuracy of a particular speed measurement 

device; this, in turn, could detract from its weight as,evidence fit trml.. 

In sum, there are several possible obstacles to'the introduction in a 

legal proceeding of a speed measurement obtained from an SMD. The first 

of these is establishing the validity and reliability Of the device itself. 

Once this is accomplished, it is next necessary tO show the proper 

working order and correct operation of the particiJlar device. 

2.3 Procedures Governin~ Enforement of ~Speed Laws and Adjudication of 

. Violators 

There "are ~PresentiY ~ two methods of enforcing and "adjudicating. speed • : i  * "" : .  --/ 

laws; 'The first Of these takes plaCe through the !traditional criminal 

.... ~process,,~ namely,'arrest (or;: Citati0n)!. and~i:t/;ial,:io~fi~.~tl~e~-sus~)ected vi01ator. .r i . :, ..... ..... 

The use of the term "criminal process" is potentially misleading; this is 

because the legal status of a speed-law violation varies from'state :to 

state. In many States, Speeding vioiations are:still considered ~ 

misdemeanors, that is, crimes punishable ̀• by ~up to one years~of ' 

imprisonment. In other states (23) Speeding violations are classified as 

"violations," "petty offenses," "quasi Crimes,,, and the like, and retain 

some but not all characteristics of crimes': Finally, .several states (24) 

recently •-have made speeding offenses "ci~;il infractions," :thus eliminating 

their Criminal character. However,- even where speeding is no'lOnger a 

crime, traditional criminal processes are still used to initiate legal actions 

against speed-law violators (25). 

The second enforcement and adjudication method takes plaee through 

the administrative system, or driver licensing authority. Drivers who are 

identified as serious or habitual traffic violators, or whose competence to 

drive Safely is Suspected, may be summoned' to appear before an official 
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• ' o f  the' l i c e n s i n g  author i ty  for' a h e a r i n g  or i n t e r v i e w .  F o l l o w i n g  the  • /i • 

:interview , the authori t ly lmay c h o o s e  t o  take  ac t i on  • a g a i n s t  the  :dr iv er ,  : 

• :' • s u c h  as-{ .evoking,  oi" . s u s p e n d i n g . h i s  l : i e e n s e : ( 2 6 ) . .  T h e p r o c e d u r a l  . . . . . . .  ; 

restrictions governing both Of these  methods will be s e t  out .in this s ec t ion .  

. , - , . . .  

. . . ,  . : 

~ '  . ' , :  . , ,  : •  . 

. : .  - , . .~  . . .  - . .  

.. : .  ::j.j:;.,i : i  

2 .3 ,1  C r i m i n a l  Procedure .  To p r o s e c u t e  a d r i v e r  for a s p e e d i n g  : 

violation it  is f i r s t  necessary to  obtain the court ' s  jur i sd ic t ion  over  • him. v, 

Where .a driver commits an a l leged violation in a police officer's presence,  ~ . . . . .  

the o f f i cer  may arrest  t h e  driver w i t h o u t  a warrant  (F isher  1967b, pp; 

180-187). At present ,  speed  violat ions  normally Occur in the presence o-f j . . . . . . . . .  - /  

police off icers and thd warran t requirement poses no di.fficulty, .  H o w e v e r ,  

s o m e  o f j t h e  s M D s  ~ s c u s s e d  in  this volume are to  be operated r e m o t e l y ;  ,:ijji:. 

thus, v io lat ions  wil l  bY. definition o c c u r  outside an o f f i c e r ' s  p r e s e n c e  ( 2 7 ) .  

A l t h o u g h  :some s t a t e s  permit a police o f f i cer  to  arrest an i ndividuat tor:,,a 

v~iOintion ' Occurring ou~side, his" presence, the of fleer must .hay e .  r easonabi e 

' 'j :l~ounds to believe tbaj,t the indiVidualJe0mmitt dd the viotation. " _ 
" " N o r m a l  p r o c e d u r e ,  i n ' m i n o r  trafti .e ~ c a s e s - = i n e l u d i n g  mos t  s p e e d i n g  ~ 

. . i ' ,  ' c a s e s ~ s  for  the  driver to be  issued,ja  c i t a t i o n  in l i e u  0f arrest, .  The . i  j:.jl ~ ,  

: " , ' j  :i <: c i t  a t l o n : d d e s j n o t i t ~ e l f  g i v e  the  c o u r t  jurisdidlt!0n: , O v e r  t h e , , d r ! v e r : . !  : < :: ..... , 

; : > .  ,~ : :'~ ' ' R a  thei'i  •::it: corn rn iiiiia~ )thei:drivSr e i ther ,  to: ecru e .into'.i court and :'anSwer;: •it, •:' •. i~" •:'j • ">" :: ' 

: . ~ ' < ' • '  ~j'j:•: • '  ' ..... ~:or :forego'i:a".tria1•.'bf)'the~':ehargeS~JbY payifig"the :•fii~~•• iif ' •t l~e:jdri'~e r •:̀: f ~il~ <' f o )  > ~ : ' '  " "  '•':' > ' • 

- . . . . .  answ:er 'the Citation)'  a..warrant i s ' th~ n  issued for his arrest (Fisher: 196'7b, 

..... pp. 84-80)  o . . . . .  
J"~" I f  a n  a r r e s ~  w~ar.rant i s  r e q u i r e d ,  o n e  w i l l  b e  i s suedl  'by a , ,  

. . . . . . . .  :~:>: mal~istrate-rthat is, s~me member of:,the judic iary--proVided he makes  a n  
• . . . . . . . .  -.- ,~ j  

. . . . , -  " j  . •  . _ 

' ~"":-~:~:~: independent  determ:itiati0n t h a t  t h e r e  e x i s t s  probable cause  to arreSt i the . . . . . . .  .. 
: : : . . ' . . , '  .', :,.,_.~. i :,. • ,..j i , ; .  " . . . . .  

" violator(Fisher ,:1967b,. pp. 100-I02).  To const i tute  probable cause, the: 
Facts  presented to t~e m a g i s t r a t e  must  be s u f f i c i e n t  to ereate . - in  the ,  j 

: -:...mind Of a..reasonablY cautious. " ,an d prudent.person "the idea. that a crim.e -..ii~:,;ii 

' J h a s > b e e n  co  mmi t t~d~  and t h a t  the  p e r s o n  ace.used was  the  0he w h o  ' : 

• , ( i J  " "  

: .  ~ . .  • 

committed: the~, crime (28). 
, o f fending  dr iver . .may  be. . : issued .a summons to appear in court in lieu of~ 

being arrested and'brought . in to . , eus tody .  T h e ~ s u m m o n s ,  l ike  't-he armrest 

warrant ,  c o n f e r s  on the  c o u r t  jur i sd ic t ion  over the driver (Fisher 1967b, 

. . j 

l 

:I 

¢ 

In minor traffic eases , i  such a s / s p e e d i n g ,  ..the:- 

• . , , .  • " . 
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• . .  , - " .  ; ,  . ' ,  . , ' . 

and prudent under the. circumstances (Fisher and Reader 1974, p. 137). 

In: sum,. the requirements of. criminal procedure are .the followings; first, 

obtaining the court's juriSdictioh o v e r . t h e  driver;.:~ai~d Seeondi-p~'oof~ a t  

trial:.of the driver's ident:ity, the: [)revailing speed :limit~ and::the :driver ,s  
own speed. ~, . . . .  

2.3.2 Admin is t ra t i ve  Procedure. In most states, :c~ver  licensing and: 

regulat ion is under the control  of the driver lieffnsing a u t h o r i t y ,  a n  

a d m i n i s t r a t i v e  agency tha t  has some sanctioning authority. Because the  

agencyts sanctioning powers are l imited by statute,, questions are: raised as 

to whether the l icens ing authority can sanction an individual o n t h e  basis 

of recorded information obtained from remotely operated SMDs. 

In most s tates  the licensing authority can take action against a driver 

only in specific s i tuat ions  def ined by s tatute ,  such as mul t ip ie~ tra f f i e  

e r a s h e s  or e o n v i e t i o n s  of  t r a f f i c  law: : v iolat ions.  In-general~  such 
• - /  - . .  . . - . 

. , . " . . -  . . - ' "  . ~  : .  " . . . . , .  . . ~ . . '  ~ . . . : . .  

. . . .  " L "  ' " 

. -  . . .  . 
. . o  

pp. 120-123). " 
. .  - . 

Arrest or summons • of a suspected speeding driver eharges,him~with 

the offense. However, to ob ta in  a speeding convict ion t h e  p rosecut ion  

must prove in court  that  a violation had occurred. :3qhere speeding is a 

criminal offense, proof beyond a reasonable :doubt normally must be shown 

(29); in some states,  where the offense ,has been 'tdeeriminaUzedt" the 

proof need only be "clear and convincing,"  o r ;even  a ; " p r e p o n d e n e e "  

(majority) of the evidence (30). ' . . . .  

. . . .  The f i rst  element that must be proved is that thedr iver  in fact,drove 

the offending vehicle,  Second, the offending Vehicie~s speed must be 

established. Third, the speed limit on the road where the.alleged : 

violation occurred must be shown= ~ this includes proving the maximum 

speed iimit (if any) then in forcei.andif-the limit~iwe~e, no.tl anabsolute 

maximum, it also requires evidence that- the driver's:. speed was not 
. ::.. 

reasonable and pruderit under the circumstances, :Thusi in states: where 

absolute maximum speed limits are Set by: the statute~ the prosecution 

.,,.. ~.~: -....- : . ;  need ' o n l y  -e:oneern !~ i.tsel f.~i!with~: ,t he~:,ae t hal~:.::vehiield~speed~!~+In~.basie --. Speed .!i.,.~.!.-:~.~ .../,..~.~:-.':~:i ~:..:'!~.,.:~i..~/~ 

:~ : . :: lhw :ahcl~;pl-im a :~faeie stat as, ~howe.v Or; ~ the:p r os eeuti o~ ~ .: must!.; ~-als0~, :;p~esen t.: -i:~-i : . :. :. !i ..i .: :.i~ 

:: ....... eyldenee of. other: faetcirs~ showing the~vehiele,s:,speed:;was~: not ;.reasonable...!~: :,, ;: ,.:,.: ~. 
, .  ~ o~  . , . , ~  . ~  : ~ .  . . . . . .  . . ,  . . . .  • ~ ,. . ,  . : .  , , ~ . ,  . . . . . . .  ~ . .  - . . ,  . : . ,  , . . . . . . .  , . .  . . . . .  , . . . . . ~  : . ~ ,'~ . . . .  , , . . . . . . _  .,, 



. :  - ! : , • . ~ " ~ -  . • . ~ .  , . . . • . , . • . 

• ~ " '  ~ " }~ " " " ' " ~ " ' ~ i  ' 

situat ions are wel l -def ined,  object ive  events, usually evidenced by isome 

" official record • (31). • in some other •states , -upon sufficient information and . 

• for good c a u s e ,  the l icensing authority m a y  require a driver to appear for 

an interview with a n  off ic ial  of the l i c ens ing  a u t h o r i t y  (32) .  S h o u l d  the  

driver  r e f u s e  to appear ,  s p e c i f i c  s a n c t i o n s  are a u t h o r i z e d .  Thus,  the 

c ircumstances  under which  an ind iv idua l  may  be s u m m o n e d  b e f o r e  the  

driver licensing authority depend on state law. 

, - : ' ?  . . . ,  
,•.'- " 

: ' - . : :  .' 
: ) ~i. " " 

2.4 Application of Legal Issues to SMD Use 

The legal issues relating to constitutional and statutory authority, .... 

Scientific validity and reliability, and law enforcement procedures, which . . . . . . . .  " ' 

Were discussed :in.this. section, .raise potential law-based-constraints }o"ithe . . . . . . .  

use  of  s o m e  o f  t h e  Speed m e a s u r i n g  d e v i c e s ,  d i s c u s s e d  in the  v o l u m e .  :• 

This  S e c t i o n  i d e n t i f i e s  and d i s c u s s e s  the  s p e c i f i c  c o n s t r a i n t s  that may 

a f f e c t  the  use of  r e m o t e - o b s e r v a t i o n  a n d  d i r e c t - o b s e r v a t i o n  SMDS,  

respect ively .  

.2~'41:~i"-::Re~tno~te ~Ob~er,val~{on: Dev{c~s.  ~'::-' Only .those devices :that,.. are ~'~ 7 . 
. . . . . -  . 

- -  . . . . . . .  . . 

capable  , b f  recording~inf0rrn ation about •specif ic  sp eedingl V e h.icl e s :  c 0  ui d i.b e 

.used as . , remote  : speed  m e a s u r i n g  devices.:~ Thus ,  only ORBIS-like :deVices~.:.~ . . . . . . . . .  " : . -  

t h a t  take photographS~, v i d e o  r e c o r d i n g s ,  or s o m e  s i m i l a r  record  of  the  

v e h i c l e  could  be employed for this purpose. At a minimum, such devices 

would be required to record the date, itime, and place of  the i n c i d e n t ,  the  

speed  of  the  v e h i c l e ,  and the  registration plate of the ~vehicle. The use 

o f  r e m o t e - o b s e r v a t i o n  SMDs wi l l  g ive  r i se  t o  a n u m b e r  o f  p o t e n t i a l  . . . . . .  :~ ..... 

law-based constraints, including: statutory prohibitions of speed traps; the , 

necessity of obtaining evidence of road conditions where the speed limit 

is  a b a s i c  or p r i m a  f a c i e  law;  o b t a i n i n g  j u r i s d i c t i o n  over  s u s p e c t e d  ~ 'i  ' 

violators; and identifying t h e d r i v e r  for ,the purpose of  t a k i n g  c r i m i n a l  Or ..... 

administrat ive action against him. 

2.4.1..1 System Trig.~erin~ Issues: Speed Trap Prohibitions. Assuming 

that the issues of scientific validity and reliability, proper functioning, 

and proper operation have been resolved, .the first legal issue is concerned • 

15 
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with the triggering system used• to activate• and deactivate the device. 

Remote-0bservation devices employing spac,ed sensors • placed, in the road 

would be barred in states that prohibit the use of Speed. traps{ in 

contrast, devices •using radar speedmeters, guns , or switches probably 

would.not be considered speed traps in th0se states (33). 

2.4..I.2 Basic or'Prima Faeie Speed Li.mi-t Issues. Assuming the 

information gathered from aremote~-observation, SMD}S admisSible atthe 

criminal trial of an alleged speed' :violatori a-second potentia~l" .constraint 

could 'arise with respect to the use Of r, emote devices in areas in which 

speeds are governed by basi=o or prima ~facie speed limits. Since no 

officer would normallybe available to testify.as to factors and conditions 

that made the recorded speed of the vehicl e. unreasonable and improper at 

the time of the incident, it would be;difficult:to prove all:of the 
"j. 

elements required td convict the driver of j a speeding offense: on the 

other hand, this issue would not arise where absolute speed Umits are 

posted;. ..... '.,Although:. th~Sl, constraint ~,,, : W0uld. :not pree!ude, the...use. .°f! . a.~remote;. " ..... . , . . . .  ,., 

device, it could limit its use a§'~;~.a"iaw-enforcement: tool in,prima:-facie 

l a w  l state i . . . .  j i,.. • ' s p e e d , .  . . . . .  s ,  . , . .  i:,.~i:,.,, . . - : :_ . : - :~ -~ .~  . . . . . . . .  , ~..- ~ , - - . . . .  ....... . ~ . ~ : . . . . . .  ..... , . . : -  ...... ~, ~,,.!,i'; ,.~ ~.  "- :- 

2.4.1.3 Apprehension o f  Suspected Speed • LawViotators., As. pointed 

out earlier, enforcement of speedingj violations~-regarclless of whether t.hey 

are classified as misdemeanors, violations, or el vii: infractions--initially 

inVolves either the driver's apprehension on Sight;or the subsequent 

issuance of a warrant or summons, Even: though a driver not observed 

speeding by a police officer, could be prosecuted, it is essential that he 

be identified first. 

A remote-observation SMD, such as ORBIS, is, capable of reeording-a 

speeding vehicle's front registration plate. This, however, may not be 

sufficient to identify the alleged speeding driver. In 'the United States, a 

variety of individuals, such as relatives ~and employees, may drive the 

owner's vehicle. Thus, whether such limited recorded information would 

be sufficient to issue a warrant or summons is unclear, 

Even if a remote SMD is capable of photographin~ the vehicle's front 

• 16 



to  p r o v e  the  v e h i c l e ' s . s p e e d ,  and  .the o f f i c er  a t t e n d i n g  the. device  would.  

be ava i lab l e . to  test i fy  as"to other f a c t o r s  and e i r e u m s t a n e e s  tha t ;  m a d e  

~:he recorded speed unreasonable and imprudent under the c ircumstances .  

2.5 Summar.v 

The potent ia l ,  l a w , b a s e d  constraints ,  ar i s ing  f r o m  legal  i s sues  raised in 

connect ion  with the use of speed measuring .deviceS, ~inelude the fol lowing: 

t • e s t a b l i s h i n g  the  s e i e n t i f i e  va l id i ty  and ~reliability o f  SMDs 

not based on the .same principles as .the j u d i c i a l l y  n o t i c e d  

radar speedmeter;  . . . . . . .  

.. . e the  e x i s t e n c e  of  s t a t e  s t a t u t e s  prohibit!ng. ' !speedti-aps,  , , ~  

which preclude the use of certain SMDs~ . - 

@ obtaining evidence relating to such/factors as road " 

conditions, weather, traffic, and time-of day when 

necessary to prove a violation of a basic or prima faeie 

; a n d  ~ speed law ~.,i~ ~..~"., . ' . ' . . . : , '~"_~- -~  .... , . .'.~i'..~ : .~  ~"~ .~  . . . . . .  . . .  . : .  

. . . . .  e ~  i d e n t i f y i n g ,  !from .~data pr-ovided".by a~.~emote~bser,vationi-i-  " . ~ . . . . . : - . .  ' " .  i 

MD~'/the :of fending  . d r i v e r . s o  that" a c t i o n  : may . ! .be  t a k e n  ' .  , . . i , " : . , , :  . . i ~  

- aga ins t  him. . 

T h e  l a t t e r  issue also includes the- issue ~ o f  whether  a , v e h i c l e  o w n e r  can b e  .... " ' "  

he ld  or .pre sumed  l i a b l e  for  a s p e e d i n g  • v i o l a t i o n  in e a s e s  .where~ : - the  

o f fending  driver cannot be ident i f ied.  - . . . .  . . . . . . . .  

Methods of removing or resolving these constraints will be di~cussed :in 

the next section. 
., - . 

- . .  . • , 
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" -  " ~ : : ,  .~ ' : .~ '~ :~~~-~"" / :~" :~-~ '~  ~ ' • - ' : ~ " . :  " ~  - :  ~ " , : ~  " :! :':'," ~ , " " . : - : ~ ' / " : : ' ~ .  : ' i ~" : " - ' "~ • . "~ ' :~ :  : . . . .  i ~  " ' ~ " : ~ : ~  • : ,  ~ : ' I :~ ' : • )~  ' " i "  • 
' - I  . . . .  : 

• " . . . .  . . . . . . . . .  ' 

s e a t  o c c u p a n t s  a s  w e l l  as i t s : r e g i s t r a t i o n  p l a t e s ,  i d e n t i f i c a t i o n  of!:the 

o f fending  dri.ver..for'the purpose, o f  issuing a warrant or s u m m o n s  • r e m a i n s  . . 

an i m m e n s e l y  d i f f i c u l t  task . . .  O n e  p o s s i b l e  . .method is  to  e x a m i n e  t h e  
" . ' . " "  . . ~  ~ " : 

photogTaphs main ta ined  by the  driver l icensing a u t h o r i t y .  H o w e v e r , )  e v e n  

a s s u m i n g  t h a t  s t a t e  l a w  author izes  the. keeping of  such a photograph  f i l e  . . 

(34), the. pract ica l  d i f f i cu l t i e s .  o f  searchlng a f i l e , - t i m e  and e x p e n s e ,  p lus  

t h e  qu.al i ty  of~.the, p h o t o g r a p h s  on  f i l e - - c o u l d - b e  prohibit ive .  Thus,. it is 

quest ionable  . w h e t h e r - t h e  i n f o r m a t i o n  g ~ n e r a t e d  by a r e m o t e - o b s e r v a t i o n  

:i~i., " . . . . .  , .. SMD e o u l d s u p p o r t  the  issuance .of a w~rrant .or summons .  " .--'i . . . . . . . . . .  " 
• . . . . .  . . . ' •  

'Should a dr iver  l icensing authori ty  at tempt' to . - .use  data  generated . . ,  by a 

'~~: - " r e m . o ~ e " - o p e r a t i o n ' S M D , " i t  Would:...fac~ the  same• d i f f i cu l t i e s  in .id.enti:fYi:ng../..-.. :- . .../.:i."::.": . ..... 

" - -  the .offender as would t h e . p o l i c e . a n d . c o u r t s . . T h e  . l i cens ing  . a u t h o r i t i e s  o f  . . . .  

. . . . .  : -mos;t. s t a t e s  . .also w o u l d  f a c e . a n ,  a d d i t l o n a l  constraint ,  men.tioned..eat]~~. ,  ~.: . ~;':"::J":~:)',. 
'-' , i ~  . " . , , ~ . .  .: . . . . .  • ' ' .  " " -  

:".~":i:"iii!" " namely  that., a. •driver c a n n o t  s u f f e r  . l i c e n s e .  s a n c t i o n s ,  u n l e s s  w e l l = d e f i n e d  - 
i 'T". . : : .  

~--,... . . .  • a n d " o b j e c - t i v e  e .vents- -sue .h . . ,as  c r a s h e s  or convic . t ions--o~cur.  Since  data , . .  

..... ::: ,~,". , . . ."from-:a.-remote~-observa.tion SMD :is. by n o m e a n s  a ~"con~vieti.o.n" i t  may. n o t  . " " 

.... • .~.-.,:i'.., . • -by ~.~tself support :!.adminiStratiVe :sencti:on~ ) ia . - ,al l .~ates ,  ." . .......... " ~ .... ~ " .. - ....... , 

• . " . . .  , . , : - . , . , . . -  ( : 2 . 4 ~ 2 . , . i : : : D i r e c t O b s e i ~ v a t i o d . ~ . " , D e v i c e s , ~ ~ i : ) A l l  '.of: ' ~he i : , : : :dev iees~ .  d e s c r i b : e d  ~'. i n  ' ' . . .  ) ~."-"? ."ii:,:.~.::-/i 

; :i:i ,'. ,: ".:,' ": i, :: "iSectiOn".,l..Oi:?OOtfld.:;be:',:,used~!..~~il;:~irect : 16bserVation "deViCesi :i that .  is i  .deviCes :.~..i,,;;~ .. i: ,..- ". :.... 

;...:.i::,~;::i:-". . . . .  that.-:.~ou~d..be-!.opera:t:eS.-with a p o l i c e . ,  o f f i c e r  pr . e s . en t .  In.::.Such a n  

- •  o p e r a t i o n a l  m o d e ;  •:"""• . . . a s s u m i n g  t h a t . i s s u e s  • Of s c i e n t i . f i e  va . l id i ty  and ..... 

- ~ _  _ " ~ '  ' " '  re l iab~ . ty ; ipr ior  f u n e t l o n i n ' g a n d p r o p e r  ,operation have  b e e n  r e s o l v e d ,  f e w  

ii :II!': :i p r o b l e m s . s h o u l d . b e . e n c o u n t e r e d  with, the  use  of  m o s t  dev ices ,  In s t a t e s  " 

.... traPs  a r e  o u t ~ w e d  by~ statute,-, n o n e  o f  t h e  SM, Ds t h a t  ..• u s e  i~ 
i , .  ~ ' ; . " .  : ' " " "  , ' " : "  : '  " ~  . . ~ ' :  " • . . .  : .  ' . '  , . . . , . .  . .  • " . . . . . .  : • . . . . . . .  . - . . • . . . ' , 7  ' '  ~ -  - . . . .  . . , , .  

~ . .  . . . . .  road :  sen~ors S e p a r a t e d  by l .a measure~ d i s tance .o r  which e f f e c t i v e l y ~ i m e  ' 

. -  : a veh ic l e  over the  d i s tance  w o u l d  be p~ermit.ted; t h u s ,  V A S C A R ,  ORBIS,  
. . . . - . :  . . 

- t h e  V i s u . a l - . . s p e e d : - I n d i c a t . o r i - t h e  P r a t h e r  S p e e d w a t c h ,  and oth .er i : . such  ~ ' .  " " ..i...:i-;./ 
' . . . " , : : , . - :  : . : . . . . "  i " . :  . . . . . .  ~ . . . - -  

. . . . . .  ~ .  d e v i e e s . . w . o . u l d b e : . p r e e l u d e d . i n : : . s u e h ,  s t a t e s .  On t h e  o t h e r  hand,, radar  .. " " ....:,/. 
. .  . . .  ~ " , • • . , - . . " . . .  . . . .  . 

" " . . s p e e d m e t e r s ,  . the .radar f~nm,..and devices  t r i ~ e r e d  by radar s w i t c h e s  would 
. .  , :  . . . j  

i : . ."  not. be"pree luded  . s i n c e  .tl~ese :.are .not cons idered speed traps.  ~,....:~., 
. . . , . ' ,  . • . 

. . . . . . . . .  . " F e W  pro.blems..,shoulld b e . e n c o u n t e r e d  in .using the in format ion  genera ted  

' . . . . .  by s u c h  dev ices  a t . . t t ia l l  e i ther  in prima f a e i e  or abso lute  m a x i m u m  s p e e d  

l a w  stareSo The. speeding..--data provided b y . t h e  de~ iee  would be admiss ib le  - 
~ ° ' j ~  . .  " . . 

- . . - . .  
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3.3 Obtainin~ Evidence Pr0vin~ .Violation of Basic or  Prima Facie Speed 

Laws ~ "  • . ,  • . 

Where evidence is gathered by an SNID to  prove violation of either a 

basic speed law or a .prima facie  speed, limi.t, i t  must b e  ' shown- ' in  

addition to the vehicle's speed i t se i f - - that  t h e  measured speed was not 

reasonable and proper under the circumsta.nces. Thus, evidence of road 

condit ions,  weather,  and traff ic  density must be introduced at the 

~peeding tr ia l .  Because the SMDs themselvesi as  current ly  Conceived, d o  

n o t  have such capability, the SMD dat~.a might require corroborating: 

testimony. This poses no Problem w h e n  direct-observation devices are 

used,  since the operator could observe~ and t e s t i f y  to t h e s e  matters .  

H0wever, when remote'operation SMDs are used. , t.heir effectiveness .in 

Droving that measured'speeds were unreasonable.. or" improDer" will be 

limited. Modification of SMDs to record •traffic • or weather -data,. for 

instance, could limit the impact of .this constraint. 

13.4.1 Identification of .Speed-Law ¥iolators For. Law-Enforcement Action 

.Essential to any. ci~iminal oradministrative •action against.a.speed-law 

Violator is that he be identified." As' Pointed out,ihowlever, ' the use of: 
! 

remote-observation SMDs normally will result in identifi.cation of.the 

owner but not the driver. Owing to a fundamen~tal principles of the 

Americal legal system favoring personal responsibility/for wrongdoing,.: and 

discouraging punishment of individual for the acts of others. (35), action 

frequently .cannot be taken against the owner (because his personal 

responsibility for the Violation cannot be established)or against the driver 

(because he cannot be identified). There~ exist, however, several potential 

strategies to resolve •this constraint, including, two substantive law 

changes: first, holding the vehicle .owner vicariously liable •for•any. 

violations committed with"his vehicle; and second, presuming., that the 

vehic le  owner was in fact the offending driver. B e c a u s e t h e  

vicarious-liability approach is the subject of another volume in this series 

(Ruschmann et al. 1979), it will not be discussed here, other than to note 

that it would requ!re amending existing.,laws in almost all •states; even 

then, it might be rejected by Courts asa Violation of due process of law,. 
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The constraints that have been ~ identified might pose significant 

barriers to the use of certain speed measuring devices. It is the purpose 

of this section to discuss possible approaches that might be employed to 

resolve these Constraints. With respect to the problem of identifying an 

offending driver from data generated by a remote-operation SMD, two 

proposed solutions involving substantive law changes are also discussed: 

holding a vehicle owner vicariously liable for the drive:r's speeding 

violt~tions; and presuming the owner to be responsible for violations 

c o m m i t t e d  with: his vehic le .  , . . . -  . . . . . . .  : ~ .  

• " . - . .  . -  . ~ , . . . .  - 

:3.1-~"~.Establishin~ the S c i e n t i f i c  Validity and Rel iabi l i ty  of  SMDs . . . .  

-- As~pointed  out earlier,  =only the radar s p e e d m e t e r  has  u n i v e r s a l l y . b e e n  

a c c o r d e d  j u d i c i a l - n o t i c e ,  but  t h e r e  a r e  i n d i c a t i o n s  t h a t  d e v i c e s  which 

: opei~ate"~0n~ pHncipleS:~similar:~ t o~.:the,~- sPieedm e t  er"also::  w i l l  ~: ga! n , e v e n t . u a l  
. . . . . " . . ,  . 

j u d [ c i a l - - r e c o g n i t i o n ,  i No~el  i- SMDs will init ial ly require expert  t e s t i m o n y  at 

speeding, trials b e f o r e  .they.. will  be accepted,  as. ev idence .  ... of.. Speed~;.. -,.. should... 

t h e y  be  a c c e p t e d  b y  c o u r t s  as s c i ent i f i ca l ly  va l id  and .rel iable,  they also 

wit1. be accorded  judic ia l  not ice ,  Thus,. the  lack  o f  j u d i c i a l  n o t i c e  m a k e s  

t h e  e m p l o y m e n t  o f ' a  n o v e l  SMD to . en force  s p e e d  l a w s  a c o s t l y  and 

t i m e ,  consuming mat ter .  This constrant .is b e s t  r e s o l v e d  by  v e r i f y i n g  the  

s c i e n t i f i c  bas i s  o f  i t s  o p e r a t i o n  and by establ ishing its.. accuracy  through 

exper imentat ion ,  befoi'e i ts  ~ e  in speed- law . enforcement  is a t t e m p t e d .  

3 . 2  Statutory~ Prohibit ions of  "Speed Traps" . ~ " " 

A Small number o f  s ta tes  prohibit ,  by s tatute ,  the  use of  t i m e ,  d i s t a n c e  

s p e e d  m e a s u r e m e n t s .  In t h e s e  s t a t e s  t h e  . u s e  of  ORBIS,  t h e  P r a t h e r  

S p e e d w a t c h ,  a n d  s i m i l a r  d e v i c e s  us ing  s p a c e d ,  s e n s o r s  p l a c e d  in t h e  

r o a d w a y  wi i i  be  p r e c ! u d e d .  This  c o n s t r a i n t  cannot  be removed  w i t h o u t  

making appropriate statutory changes. 
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" t o  support  an Owner-driver inference(41)~  solme.eourts~ have -.refused to 

• . . . . . .  

invoke the inference unless one has been:created by statute. I.. Courts:also 

consider the possible impact of a presumption:tin the'owner's Fifth 
. , , . . . .  

" Amendmentprivilegeagainst Serf'incrimination (42) : ,  when the o.wner.is , .  
. . . .  . , . 

forced to t e s t i fy  to. rebut the-presumption, coui, tsl-are more likely to f i n d  " 
. . . .  . . . .  . • . . .  . 

t h a t  the presumption violates the Privi lege (43). '; '~W[th 'respect t o  . 
owner-driver presumptions in speeding proseeuti0ns only"one:-rep6rted ease-  ; 

, . , , . . . ,  

. (44) was  found~.in- that case the~ court overturned, the !preSumptionon the ' " 

-. grounds that no legislation erea ted  t.he presumpti0h andifurthdr,-that.it . 

was unnatural to conclude, from the  fac t  of owning  'a vehie le , . that i : the- .  
. ,  owner dl-ove i t . .  .i i . . . . . .  . .  :. , :.~ : . . . . .  " :.., . :. i ; , ~  : : . .  i ,:.. . 

• . . • . . .  

Other than to enforce ~parkine reguiations, own@r'driver:presumptiohs 
havenot been widely used (45); and !n those s t a t e s , . t h a t / h a v e  ' attempted . . . .  
to use such preSumptions t o  enforce  traffic laws, ieourts have-taken a 
crit ical  view toward them. "While-the owner-driver presumption is a 
possible means .of resolving the constraint posed.by fail.ure of. an. SMD to  ..~.. " " . . : . , : . - . .  

" . i , .  '.. i:~:. :identify a Speeding~iver,.its~validity..is.uneertain,: ~nd deper~ds. !on t h e  : " , . . ?  ~ : 

. . : .  ' : attitudes, of!. eounts;.:It, is p ossibie that t h e  recent.!treid tdwardi:Classifying ... 
" ' ~  ~:speedin~ "as a ~,,civii . inti, a~iori,!:::miff-ht ~ e~a:use eou~t~- t o  r:ee6'~n:ize . t i le  

v a l i d i t y  of  o w n e r - d r i v e r  presu ,mpt ions - (46) .~  This is b e c a u s e  
~'deeriminalizing,, speed violations el iminates  imprisonment a s a  :possible. :- 

sanction, and also reduces the .burden of proof~ bOth are faetbrs;that 
weigh in favor o f  permitting owner-dHver Presumptions, .. 

Assuming that  ne i ther  vi.earious l i a b i l i t y  nor an-own.er~driver 
presumption is available in a particular state,  remOte-observation SMDs 
st i l l  might be employed and still might have deterrent effect.  For 
example, police authorities might choose to track down~ a small number of 
flagrant speed violatorsNsuch as drivers who exceed the postedspeed 
limit by more than fifteen miles per hour--and give wide publicity to 

the i r  prosecution. It is also conceivable that •some drivers who receive 
summonses for speed violations detected by remote SMDs would choose to 

plead guilty rather than challenge their identification by the device. 
However, in those states that have established:less stringent standards for 

proving guilt Of traff ic,  violations, convioti0ns based on SMD-ffenerated 

• . . "  . . - - " , .  " i " . :  - " . 
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especia~y in states  that  categorize  speeding as a crimina] o f f e n s e . . .  . 

' An o w n e r  - dr iver  p r e s u m p t i o n  also w o u l d ,  in. m o s t  s t a t e s ,  r e q u i r e  
. . . - , • j  ' , " " • • . . - . . 

" S u b s t a n t i v e  law:.., c h a n g e s . a n d  ra ise  due process  p r o b l e m s .  G e n e r a l l y  

speak ing ,  a p r e s u m p t i o n  is an i n f e r e n c e  of  the  e x i s t e n c e  of  o n e  f a c t  

drawn from the.  proof  of  the  e x i s t e n c e o f  another fac t  (C1eary11972, pp. 

8 0 2 - 8 0 6 ) .  C o u r t s  dr~d l e g i s l a t u r e s  h a v e  c r e a t e d  n u m e r o u s  l e g a l  

p r e s u m p t i o n s ,  for  e x a m p l e :  that  t h e  possessor of  property is the owner 

( 3 6 ) ;  ~t:hat a l e t t e r  p~,operly. . ."addressed'. . Stamped,. and  m a i l e d  was duly... ., - , . , - . . . - . . . . -  ' -  . . 

" '- d e l i v e r e d  to: the  addressee (37); and .that o f f i c i a l  actions b.y public officers.'.ii.'.iJ . . . . .  ' : i  .... =~~:"::~!:J~ii,J;'- 
• . . . . " . / .  - .  , • . . " . . j ,  j 

and .-judicial o f f i c i a l s  h a v e ' b e e n  regu lar ly  and l e g a l l y p e r f 0 r m e d  (38.).. . . , . - - ,  .-- 

G e n e r a l l y , . . t h e y - a r e  ~sedjin situations where o n e  iparty, has greater acces s  . . . .  -.,~..i';." 

to Infor.mati'on>;than another, and .where ..t.he .b..urden~.,of . . p r o v i n g i ~ . o r  " J ...:. -..::.:.~.. 

d..isprovin~ a fac t :  :baSed on such,  i n f ~ m a t i o n  •'would:-be ...extremely.:-difficult . . . ~ !  " j i : " ,  ....... 

for. the:.oi~her party :('Cle~.y i972;".pp, 806:9). : .. ....... ..:- 
" '~'::: "~'. ,",..":.. " ..,.. ..... ' ,' .~;.':"'~.',:.';" '.:, :...-,. : .... - :" i, " .. " :'J " ....... " ........ '" 

-". There are ~.wo"typeS:'"ofJpresumpti.onso The.first. type are conclusive ...... 

• ":.:i".,..::: -'- 

. .  ' ; j  . ) 

. .  . 

-...!:.~ .¢ . . . 

.... .... :...--ijJJl,.-- " .ipresumptions; i~n.e.e.~..~e.r:1~a~.in:~!.f~aic:ts....~.are~pr~ve~n.,~i;t~he~.i~n~f.:~e~rred.:~ -fJa~e;t-'S.'~'~,.ar.e::~J;!~;,"~.~'~~:~-:~~..-~!i~.i-i 

, " .. i ...... .ii~i~ ' .i . j~onelusii~ieiy ;ree~ized!;.iaS.:itrue,i~ ahd,li~nO i,~e.~idencei~i:~.O,ntr~dicting thel.,iint'e~rj~d,i..,..~i.~i .,.~jJJ..\....}i:ili.~i.il ;.~...,= 

,...." .: . . . - .fa~:ts wi~i 'be :reeo~mize.d~:"=-The,ise~ond'.typebf!presUmptigns:::rar,e :r~eb, utta. l.e~~:L..:., "-: : :.... i.:- 

J J: .ii•,"} ~. -j;. ;, ."..:,J. :. !J .- .." the is.e. . p.e r.mji.(j:,} b U j t':'d0 J.~0 {.'j~",qUJ~irieji ~ J the:' i.:in f~ r,.e in'??~:"ilto":i':~~"ii!!m;a'd%i'ii.~ h!d".~i.!:! ;i!,:!:: ~:j..",ii~i.!':i ~. '~: 

....... " .... C0nelusive presumptions may:be used in civil actions, but are not 
~"~'.;~:L, i ~. . ' . , ; .. "....~,., . - .~ ..) . . . ",.- : ...- • ~. 

p e r m i t t e d  in Criminal:- cases . .  '~.ThiS is. :be.Eause:":-held, S in . ce .  in .-a .er,iminal . 

'::'":'". ease the"tri~er.:.,of:..:faet, thaf"is,...thel judge or the.jury, cannot i~Jco.mpelled 

:.!!:ii!.!j!i,iiil.iij{:jj:.:i..::j,:j,:..!.i.fl .=.-.-, toJ:flnd..ag, ins~'..t, he de~endent",.as to any"ele.me.nt of .the crime.-(39)-.: Any:..~...-......:i :,:...>..~.: :::. 

.:~?.,....~.,.=:.,..... '-p~esUm::p~'ion,..per:mitte:d":to, i.be"..used.in .aJcrirnihal case' must ther'efo~'e:~.:!be .i. : ,.-.. ~..: .i::i'."=:!=~: }':: 

rebuttable; . even then, ,presumptions wi l l .be  e x a m i n e d  very. . . .cr i t ieal ly  wi th  . . .  

. .  . . .  respect  t.o: the in.ferenees drawn, from the proven f a c t s . . .  ' "  ' "  . . . . . .  - : : - = : " ~  

.-- When.",rebuttable:~presumptions are applied" in c r i m i n a l  c a s e s ,  ap~e .Uate  
, - . . . . .: ~.. ~.j 

" c o u r t s  w i l l : . e r i t i c a l l y  re:view the  ' ,natural  re lat i .onships  ~ b e t w e e n . t h e  .....:..-:. 

. . . . . .  . . . . . .  .. inferred : .artd~:. the" proven . fac t s ,  w~i.thin.the . contex t  of"~th..e s e r i o u s n e s s  0f. ' -~/ 

t h e  c r i m e  c.h.ar.ged.i " P r e s u m p t i o n s  tha t  the reg i s tered .owner  of: .a. .vehiele " . - . ! -  

i s  responsible, for. Parking violat ion,:a  "civ:il" of fense ,  i n  m o s t  states: ,  have  • . .  

been  uphe ld  in most 'states (40) .  A'Ithough most courts recognize  that the  . . .  
. . -  . . - 

r e l a t i o n s h i p b e t w e e n  owning. .a vehicle"and driVing it  is  s u f f i c i e n t l y  c l o s e  . 
. . . - • . . .  , . ~  - . . .  

- . .  , . .  , = . .  . 
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" ' ' : " thd~i:nability o f  remote-observation SMDs .to identify of fending drivers. " 

data could be easier ~-to obtain than in states, that characterize speeding 

a s a  crime or quasi -c~ime.  It should b e  n o t e d  that  p o l ! c e . a n d  driver 

l i cens ing  authorities are not l imited to using traditional sanctioning modes 

against  drivers or owners .  Warning  l e t t e r s  to r e g i s t e r e d  v e h i c l e  

o w n e r s - - e s p e c i a l l y  if  the owners are commercial enterprises that employ 

drivers for business purposes--might have a s ign i f i cant  de terrent  e f f e c t ;  

w a r n i n g  l e t t e r s  a l s o  c o u l d  m a k e  d r i v e r s  m o r e  a w a r e  •that 

remote-observation devices are being used (47). Thus, r e m o t e - o b s e r v a t i o n  
| • , . 

SMDs should, in spite  of .exist ing law-based.constraints, be of: some value " 

in producing compliance with speed laws. 
. . ~ - .  

• ' , . - . .  

3.5 Summary " 

Four l e g a l  constraints  that  may hamper the use of cer ta in  speed. - 

measuring .devices:have been identified. They are: the  requirement  that: 

the . . s c i ent i f i c  reliability.and Validity of SMDs be established; the existence 
. . . :  - .  . . :  . - , . . . .  

of  s t a t u t o r y  prohibi : t ions  again•St " s p e e d  traps";  . the  e v i d e n t i a r y  

requirements  o f  proving• violations o f  basic or p r i m ' a  f a c { e  speedlaws;~a~d 
} . . , •  

" A s s u m i : n g  tha t  a proposed  SMD.:~is an a c c u r a t e  i n s t r u m e n t - f o r  ~ 

measuring veh i c l e  speeds,  t h e  f i r s t  c o n s t r a i n t  can be r e s o l v e d  by 

.present ing~expert  . test imony s u f f i c i e n t  to convince a court to judic!a{ly 

noti~ce the. device. 

T h e  second constraint  applies only in a few states; however, where"it:  

does app!y, .it will preclude the use of  SMDs--direct or r e m o t e - , t h a t  re!y 

on spaced sensors placed in roadways. This constraint cannot be res01ved 

without statutory change. • 

The third constraint principally •affects • remote-observationSMDs whio.h, : j  -. " L~j:~ ~ 

as currently designed, cannot record all of  the fac tors  that  de termine  

whether  a measured vehi.cle s p e e d i s  reasonable under .• the circumstances.- 

Other than by enacting legislation imposing absolute maximum l imi t s ,  this  

c o n s t r a i n t  can be ful ly  resolved only by making r e m o t e - o b s e r v a t i o n  

• devices capable of recording weather  and other data as wel l  as veh ic l e  

speed measurements. 

The •fourth constra int ,  that of personally identifying the driver, l imits 
• . . . .  
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t h e  e f f e c t i v e n e s s  o f  r e m o t e - o b s e r v a t i d n  S M D s  i n d e t e r , r i n g  s p e e d  

v i o l a t i o n s .  U n d e r  c u r r e n t  l a w s  g o v e r n i n g t h e  p r o s e c u t i o n  o f  s p e e d i n g  

violators ,  a conv ic t ion ,  o r - - i n  s o m e  i n s t a n c e s - - i n i t i a t i n g  a proseeuti0n, 

might  n° t  be j u s t i f i e d  o n  t h e  bas is  of d a t a i l g e n e r a t e d  b y  t h e  

remote-observat ion  • device .  Similar constraints would apply t o  the use of 

remote-observat ion SMD d a t a  in administrat ive  proceed ings .  ~ .Because  

t h e s e  d e v i c e s  d o  not readily identify  the driver, Possible reso~lutio n 

s trateg ies  include holding the owner vicariously ~ l i ab le 'or ,  by' the  us e of 

presumptions,  forcing • t h e  owner to ident i fy  i he driver; Both of these" 

approaches require the modification o f  exis t ing l a w s ;  moreover,  even .if 

modif icat ions  are made .to adopt • these appr0acheS~ vicarious liability and 

owner-driver presumptions are l ikely to be c o n t e s t e d  on cons t i tu t iona l  .... " 

grounds, especially in s ta tes  where speeding .= is characterized as a criminal 

offense. Still, remote-operation SMDs could be used: to  pursue f lagrant  

speed- law violators for t h e  purpose of sanctioning them, as the basis for 

issuance of warnings, of simply to promote public awareness  o f  speed ' law 
" • : e n f o [ ' e e m e n L  ~ " :  : "::"~ ::' ~ ' '`:~ ~ " '  ':: " ~  " . . . . . . . .  " " ~ '  

• : . . . .  : ,  . . . .  i ii 
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4.0 -CONCLUSIONS AND RECOMMENDATIONS " . . . .  " 

Constitutional  auth6rity exists  both for the regulation, of veh ic l e  speeds  

~and for the  u s e  o f  ~ l e e t r o n i e  and mechani-eal  speed  measuring devices.  ' . i  

The use:of  SMDs is, however, restricted by state  statut,es .and .reg.ulations,  . 

~. . . . . . . .  : , a s . ~ e l l  a s  rules~.•of ~vidence governir~ the. admissibility of  SMD-generatet]  i: : 

"':"'~"" ~ ~ " "  "t . . . . .  " " ~ '  data: in.leourt proeeed~gs ,  f i n  a d d i t i o n ,  t h e i e o n s t i t u t i o n a l  a n d s t a t u t o r y '  . . . . . . . . . .  i. :i:::;:!i:::ii"i.i 
. . . . .  - . .  . . . .  - . • . 

p r o c e d u r e s  that  ~ov~rn the,'prosecuti.on of speed violators also restrict  the i : : .  
- . .  . . - : .  " . ; " .  . . . . - . - .  

' " ) ' ' ~ " :  : . ."us~e..of . d a t a  o b t a i n e d  t r o m  t h e s e ! d e v i c e s ,  .., ..... ,~.~,. . . . .  - . . :~ . .  

::' ::;i " L a w s  .~ g o v e r n i n g  ithe .p.roseauti0n .of.  s p e e d  :vio lato,rs :w_ll _~ec}a~i_ : . . . .  - .... ~ : . . : :  

' , " " : ~ . : : r e s t r i e t  ~ h e . u s e . o f . . -  r e , n o t e _  SMDsas.___ a basis for s a n c t i o n i n ~  d r i v e r s .  W h i l e  . . . .  

• .' c h a n g e s  in. the substitutive law--such .as v}earious l iability a n d  owner-driver .'::.:~~::" 

" . .  :~":'': ":~::{;: ~ r e s u . m : p t i o n s - - a r e  p ~ i b i e ,  Sueh".:; :ehanges w . i I l " n o ' t , . e l i m i n a i e  t h e  : l a w . # b a s e d  . . . . .  

" ' . . . ) : ;  :,:~:'~i:i.~.cbnS.t:raints ' identif i led. .here,:~:i;n=spi . te  of  these constraints,  remote S M D s  - ..... ' : 

• .:•:'""::••"• i : :  .: C)odldiSe of' a t  . . leas t .  ] ~m i . t ed  • V a l u e " i h " : S ~ f i c f i o n i n ~ • • - V i 0 i a : ~ o : r s '  '•an:d%:also'' c G u i d ; .  : •.:.."•:."ii~i : . :  

: : . . "~,~ ;• .. • d e t e r . . s p e e d " ' - " w . o l a t o r ,  s • t h r o u g h .  o t h e r . -  m e a n s , ,  as ..suppor:tm~.:~u~ . . ~ - a u ~ . • . ~ ,  ?" "•":':•:""."•~: 
." !.:. . .-  . . . .  2, . .  ,- ,.. :.. : w a r n i . n g  l e t t e r s . i . ; .  ? n  th.e.".o.t:her.i:..,:hahdi:: the. . .  eohs t ' r . a~ in ts . :  iden[ i : f i e"d~! ! , in  ', [ h i s . . i "  ...!.':."..':" .." '.ii " 

: . . . . .  In  any event,, w hether~-and: how e f f e c t i v e l y - - a  par t i cu lar  SMD could,  be . . . .  

~ .. used Jrai.ses issues,  o.f s t a t e  and loea l  .l~w;. ~hus, a planner contemplating . . . .  ~i 
' L : . ; L  " .  . " . " • " ' " " '  " " " 

' the,.use of an S M D s l ] o u l d e x a m i n e  carefully all applicable s t a t e  and l o c a l  
• . . . . . .  , '  

} :  
: ) !  

- " . . " , / .  : '  , .  • . , ,  . . 

"., :i•:iii!'.:.:.!::!.,~.S;:,.~..'.i:!:'!: - • . '  ".,•.. •. T h u s , .  •.. we, . . . .eonelude:: that• . . . .  ,. t h e  l e g a l :  f e a s i b i l i t y . ,  o f  e a c h  . p a r t i c u l a r .  : ".. S M D  I:•.. . .:.,. !ii.i.:;i.:ii:.i..:::::i~ 

,:. would,  ldeperid on its., t e c h n i c a l  c h a r a c t e r i s t c s ,  w h e t h e r  it is o p e r a : t e d  " °  

d i r e c t l y  o r  r e m o t e l ~ ,  and,j most  importantly, on the  state.• and . . . . .  local laws . .  . 

. . . . .  ~ . . . . .  govern ing  :oriaffect:ing its use. .  In general,•. SMDs are  legallv feasible.  ~ ' i '~ :  ~ i~i.~i~i~, 

: . H 

I " . " " ' ~ " ' F  • • ,  " , , .  . . . .  " . '  • • . . . .  

. "  ; L  . "  ' ' .  : .  

• .:.i.:.-:. '. • 25  " " " " " 
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' " " .' ,FOOTNOTES.  

I. 7 AM. JUR. 2d Automobiles and Highway Traffic ~ 180-91 (1963). 

• 2 .  UNIFORM VEHICLE CODE 5 ll-801 (1972). Representative s ta te  
• statutes imposing basic speed laws include the following: ALA. 

CODE 5 32-5,91(a) (1975); ARK. STAT. ANN. 5 75-601(a) (Supp. 
1977); CAL. VEH. CODE S 22352 (West Supp. 1978); COLO. REV. 

• STAT-. ~ 42-4-1001(1) (Cum. Supp. 1976); MASS. ANN.  LAWS 'oh.  90,~ : . . . ,  
S 17 ( M i c h i e / L a w .  C o - o p  Supp .  1978); N . J .  STAT. ANN. 5 39:4~98 i 
(West 1973); OHIO REV. CODE ANN.  5 4511.21 ( P a g e  Supp .  1977); : ,  

. . . .  OR.  R E V .  STA T.  S 487.465 (1977); R.L GEN. LAWS: 3 3i-14-2 (1968); . . . . . . .  
, TEX. REV. ' C I V .  STAT. A N N .  a r t .  6701d, 5 1 6 6 ( a ) ( V e r n o n  i977) ;  a n d / :  : : ~ ' '  

:~ ,: : : U T A H  CODE: ANN. S 41-6-46 (Supp. 1978). : , / : ~:!~: 

3 .  R e p r e s e n t a t i v e  s t a t u t e s  i m p o s i n g  a b s o l u t e  m a x i m u m  s p e e d  l i m i t s  i l l : : ,  
. . . .  i n c l u d e  t h e  f o l l o w i n g :  CONN.  GEN,  STAT. ANN.  S:14--219(2): (W, est  . . . . . . . .  

Sul:~. 1978); DEL. CODE ANN. tit.: 21, 5 4169(a) (C:um. S u:pp~ 1 9 7 8 ) i  :: , i  .!: '::: 
G A : . C O D E  A N N .  S 68A-802  •.(1975); H~WAII R E V . . S T A T .  5 291C-I02. 

.:. (i976); IDAHO C O D E  5 49-681 (Supp, 1978:); I L L .  ANN. S T A T .  c h ,  11:, : : i  i : 
601(b) ( S m i t h = H u r d : S u p p :  1978);: IND.  ~:CODE ANN,  ~ 9-4-1-57(b) ...... 

(Burns  S u p p , : 1 9 ~ 8 ) ;  IOWA C O D E  A N N .  5 321.:285 ( w e s t s u p : p : i  . . . . .  ,=.,, ~ 
::: ~ : •• : ' :  :,~ ~ .! ::1978~79)i ::•~AN:~::':$T'AT.:ANN.:•!5 ~8•~i558•~(S~u~p~. •i 1978);~•and • Ky~:RE~'.: '/:- ?•':•~• ~i•;~: ~•::: 

' S T A T . : ~  189.390 (Supp,/1978). ~ ~ : :~ :: :' : :  T • ..... ::  " i : '  

. . . . .  : ,~ 4,~i A n u m b : e r , o f : s t a t e s  m a i n t a i n  s t a t e w i d e  p r i m a  fac ie  speed : l imi tS ,  ......... : ' / : :  ...... • 
R e p r e s e n t a t i v e  s t a t u t e s  inc lude the  f o l l o w i n g :  MASS. ANN.  LAWS 

. . . . . .  o h .  90 ,  ~ 17 ( M i c h i e / L a w .  C o , o p  Supp .  1978) ;  N.H.  REV.  STA T .  
ANN. ~ 262~A:54 (Supp.  1978) [55 mph  n a t i o n a l • m a x i m u m  o n l y ] ;  
TEX. REV. CIV. STAT. ANN. art. 6701d, ~ 169B(a), 169B(j) (Vernon i 

; 1977); and UTAH CODE ANN. ~ 41-6-~16 (1970): The  National 
Committee on ,Uniform Traffic Laws/and Ordinances has, since . . . .  

. ,  1956, r e c o m m e n d e d  an a b s o l u t e  s p e e d  l i m i t  in p l a c e  o f  a p r i m a  ~ ::' i : i?: i  I , 
:::::~:::::'/'/!i:~, ':: ~ f a c i e  l i m i t .  See ,  TRAFFIC LAWS ANNOTATED 5 11-801.1 (1972).: : ..... 

- . . . . .  - ; . .  . . . .  

5. 23 U.S.C.A. ~ 154 (West Supp. 1978). 

6,.: A s  o f  D e c e m b e r  1978 al l  50 s t a t e s  h a d  Complied with :the federa i  ' : :  ::'~:: 
legis la t ion  m a n d a t i n g  t h e : n a t : i o n a t  m a x i m u m  5 5  :mph  s p e e d  l i m i t . •  :: i: 
R e p r e s e n t a t i v e  s t a tu t e s  include t h e  fol lowing:  ARK. STAT.  ANN.  ~ :;- ;.,:". ~ 

' 75-601(b) (Supp.  :1977); C A L .  VEH C O D E  5 22348(a)  (Wes t  S U ~ p ,  : '  :~ 
1978);  CQLO~ REV. STAT: ~ 42-4-t001(7)(b) (Supp. 1976); OHIO:REV.  

• CODE ANN. ~ 4511.21(k)(Page Supp. 1978); a n d  O R .  REV. S T A T .  ~ :,-;!'i ! 
• 487.475 (1977). " : .  ..~ ' ...... : " . ,- 

7. See,  e . g ,  MICH. COMP. .LAWS ANN. ~ 257.627 (1977). .., 

::~ 8 .  Annot . ,  6 A.L.R. 3d 1326, 1330-31 (1966).  " 
: : /~. ": . . 

' _ _  27 Preceding page blank ' 
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1. 

12. 

- , ' . • .  

Compare,  Stat.____ee.v. Brow__.._n.n, 97 R.LIll5' 196 A,2d !33,!36 (1963)with 
State v. Campbe~ 97 R.L 111, 196 A.2d 131 (1963); see also, Annot. ,  
6 A.L,R. 3d 1326, i331-37 (1966). i 

Dooley v. Commonwealth,  198 Va. 32, 92 S .E;2d  348 ,  350 (1956) 
h o l i n g  t h a t  the use o f  radar measurements ,  a s p r i m a  facie  

evidence of speed, does not violate due process of  !aw]. " 

See, e.g. ,  the fo l lowing:  : M ONT. REV' CODES ANN. S 32-2i50.3 
~ 5 ) ;  and VA, CODE 5 46.1--198.2 (1974). .  

CAL. VEH. C O D E  5 40801~40804 (West 1979); WASH, REV. CODE 
ANN. S 46.61.470 (1970). 

t . 

1 3 . :  s e e ,  e.g. ,  FLA. .STAT;  S 3t6.1905 d978);and ME. REV.ISTAT, ANN. 
~ -tit. 29 ,  ~ 1-254 (1978). However, l e g i s l a t i v e  determinat ions  that•  

results  obtained from an SMD are prima facie evidence of speed 
must not violate due  urocess of law; speci f ical ly ,  they must be 
both reasonable  and rebuttable.  ,,In this regard see, .  ~ v. 
Commonweaith, 198 Va. 32, 92 s.E.2d 348, 350 (1956"T~rradar speed 
measurement l ;  see also, Commonwealth  v; D i F r a n e e s c o ,  458 Pa. 
188, 329 A.2d 204, 207-210 fl9~/4) [blood alcohol levels].  

. . . .  ~ "  . . . . . .  215,0 :ii94 ; .... 14. MONT.REV. "~: :'~'::' ...... " . ) OHIO REV. CODE .... ".. " - CODES ANN. S 32 i i2: " 7 _ ..i:,..... - ....... - ~...-: ...:. 

. / ANN~ $45ii,091 (Page 1973); OR.::I~EV;:STAT,"S/487~500 (19~7.)~ and-. " .. , .. 

YA.-CODE-~.-S ~6 1-1981..(1974)i-. ' • : . • - .  ' . . . . .  

L 

15. State  v. Dantonio,  18 N.J. 570, 115 .A.2d 35 (1955); see also, Armor., 
47 A.L:R. 3d 822 (1973); and Cteary, E.W., ed. 1972. McCormick's 
Handbook on the law of evidence. 2d ed. pp. 5i4-17.St. Paul:. West 
Publishing Company,. One recent and wide!y~publicized decision,  
State  v. Aquilera, (Dade Cty., Florida, County Court, May 7, 1979) 
d ~ e d  the capability o f  radar to establish vehic le  speeds  beyond 
a reasonable doubt; however,  i t is unl ikely  that other courts will 
follow the reasoning o f  this case, - 

16; City of St. Louis v., Martin, 548 S.W'.2d 6122 (Mo. Ct. App; 1977); 
People v. Leatherl~arrow, 69 Misc. 2d 563, 330 N.Y.S.2'd 676 (Erie 
County Ct. 1972). 

17. State v. Finkle, 128 N.J. SUper. 199, 319 A.2d 733, 737 (App. Div. 
197~,  cert.--d-'~ed, 423 U.S. 836 (197.5). 

18. Typical  dec i s ions  include: Carrier v. Commonwealth, 242 S.W.2d ' 
633 (Ky. 1951); P e o ~  v; Kenney, 354 Mich. 191, 92  N.W.2d 335 
(1958); City of ~ - - ~ - e r  Groves v. Quick, 323 S.W.2d 386 (Mo. Ct. 
App. 1959); ~ v .  Asheroff ,  12 Mi--'s'~-. 2d I0 ,  174 N.Y.S.2d 525 
(Nassau C o u n t - ~ y  t. 1955), and S t a t e  v. Clark, 272 N.C. 1.14, 157 
S.E.2d 621 (1967). 

,: .* . .  
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19. People v. Charles; 15 Misc. 2d 401, 180 N.Y.S.2d 635, 638 (Orange 
. . . . .  County Ct; 1958~..People v~ Duskin, II Misc. 2d 945, 174 N~Y.S.2d 

527, 529-30 (Nass~{u. County C~. i1958). 

28. People v. Donoh0o, 54 Ill. App. 3d 375, 369 N.E.2d 546 (1977). 

21. State v. BoYington~, 153 N.J. Super. 252, 379 A.2d 486 (App. Div. 

Z2. People V. Pett, !.3 Misc. 2d 975, 178 N.Y.S.2d 550 (Garden, City 
i[~6T[~-Justic-'~s Ct. 1958). A familiar photographic device is the .... 
Re~iscope, which is used in check'cashing transactions. The: .... ~ :  . . . .  : 

5: .,. 

- " .  " R e g i s c o p e  p h o t o g r a p h s  t h e  c h e c k a n d  t h e  p e r s o n  c a s h i n g - i t . : ! - ; C . a s e s  
u p h o l d i n g  t h e u s e  o f  R e g i s . c o p e  . p h o t o g r a p h s  i n  ' b a d ~ c h e c k  
prosecutions inciude;Sisk v. state,  236: Md. 589, 204 A.2d 684  ~ 
(1964), and State v. T a t S ,  58 Wash: 2d 73, 360 P.2d 754 i(196i). 

- .  . - . . , . - - ~ - "  ~ . : - . ? .  . . . . .  . .  - ~ .  . , . .  . 

.... ' . . . .  2 3 .  A .  n u m b e r  o f  s t a t e s  h a v e  e l i m i n a t e d  i m p  r i s o n m e n t  as . . ,a  p o s s i b 1 e  -:..:.~:~..., 

- ~ sa .nc . t ion  f o r  ~ c e r t a i n  m o v i n g  t r a f f i c - l a w  vio~a.tions. In. t h i s : r e g a r d  
one should see, the foUowing provisions, which are tvPic:ah . . . C A L .  

..... VEH. CODE $5 40000.1--40000.28 (West Supp. 1978) [elim£nating ~ 
" ":: ....... . " i i m p r i s o n m e n t  e x c e p t  f o r  c o n v i c V c i o n s  o f .  s e r i o u s  o f f e n s e s ,  a n d  t h i r d  - ..... 

'"...... " .... : . . - a n d ' s u b s e q u e n t  e o f i v i e t i o n s  0 ; f : , m i n o r  O f f e n s e s ] ;  OHIO• R E V .  C O D E  
.... A N N .  g g  2929 .21 (D)  ( P a g e  1975) ,  4 5 1 1 : 9 9 ( D )  ( P a g e  S u . p p .  1 9 7 9 )  

.... :. . , .  . . . . . . .  ~~ . [ e l i m i n a t i n g  . : : i m p : r i s 0 n  m e n . F ~ . : f o r :  .~.fi~st ~.-:eonv~ct!o.n~,:,, o f .  ,m m?rj:.0ffenses]?/i~#~i:,~:= ..j~,~: .~.-,:~?:-~,;..., .,~ ..: 
. . .  - ' : .  • ' . J ' . . a n d  t h e .  F l o ' r i d a ,  N e w . " Y 0 r l ( , i  a n d ; R h 0 d e  I S l a n d . . s t a £ u t e s  c i ~ e a .  o e [ o w .  : -  -:: - . . : ,  .: , " . . -  

~•,. ,. ,. , ... 24.  / . : ! . . T y p i l c a i , ; s t a t u t e s  dec ' r imina l i z ing : ;  t r . a f f i e ' , i aw : a d j u d i c  aiion~:iR~iude: t h e  i!.J::JiJ',!":: :.j:i'~:j' ::.• !~:: 
" -  . . . .  •~ " ' • " " f o l i o w i n ~  'FLA~ 'sTAT~"'S'~ 318.U eii"~seq~" (19:78); 'N:.Y: '  V E H .  '& i"TR"A'F~>::"~"::~' ~~: '~ ~ ....... ~ 
.... LAW gg 155, 225-228 (McKinney Supp. 1978-79); and R.I. G EN. 
~: -LAWS SS 31-41-1 ~'~3i-41~5, 31--43,t---31-43-7 (Supp. 1 9 7 7 ) . . .  ...... 

25. State v. Clavton,~ _ 584 P.2d ilii (Alaska i978)i State. v.~ .... Miller, 

~ - ~ , i .  348. A ,2d  3 4 5  (1975)... .. " .  ..... . . .  . . . . . . .  
" . . " . , 

iijjj. ~. 26. ~i~, e..g,, MICH. COMP, LAWS ANN. S 257.320(d) (1977), which sets 
• ... out the. grounds On Which the driver licensing authority may'... 

• summon a driver for a reexamination. 

2~. Statutes permitting w arrsntless arrest for offenses, committed 
...... outside-an officer's presence, include the .following: ILL. ANN. 
: ~. STAT.I ¢.h. 38, ~ 107-2. (Smith-Hurd 1970); .KAN~:STAT. AI~:N. g 

2 2 - 2 4 0 1 ( c ) ( 2 )  (1974); N.Y.:  C R I M . . P R O .  LAW ~-140.10 (McKinney..:~.}97i){ . . . . .  :~- ~-...,-!!il 
- TEX. CODE CRIM. PRO. ~ ANN. art..14.03 (Vernon 1977); and..::.~/IS. .- 

STAT. ANN. g968..07 (West 1971). Some Of these provisions:apply ~ ..... 
~ only toarrests for '!crimes" or "breaches .of the peace" and might 

' " n o t  e x t e n d  to, m i n o r  t r a f f i c - l a w  v i o l a t i o n s .  In. a n y  eve.nt~ t h e s e  ' '  
- statutes require that. the officer have at least reasonable grounds 
' " to believe that the suspect has  committed an o f f e n s e .  

~ 29 
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29. 

30. 
t 

31. 

32. 

Dean v. State, 205 Md. 2749"107 A,2d 88, 92-93 (1964). .. 

In re Winship, 397 U'S. 358, 384 (1970). - • ' : 

See, e.g. ,  N . Y . V E H .  & TI~AF. LAW 52.27(1) ( M c K i n n e y ' S u p p .  
1978-79)  [ ' e l e a r  and c o n v i n c i n g " ] ;  and N,D, cENT.  CODE $ 
39-06.1-03(4) (Supp. 1977) ["fair preponderance"]. ... 

MICH. COMP. LAWS ANN, S 257.320(a) (1977) contains a s ta tement  
of  the grounds on which a driver may be  summoned to a v p e a r  for 
a reexamination of his fitness t o  operate a vehicle. 

CAL. VEH. CODE ~ 13950-13953 (West Supp. 1978); M E .  R E V ,  
STAT. ANN. tit .  29, § 2241 (Supp. 1977). 

33. 

34. 

People v. Beamer, 130 Cal.  App. 2d 874, 279 P.2d 205 (1955); S t a t e  
v. ~ ,  48 Wash. 2d 304, 293 P.2d 399 (1956). - '~--~ 

See., e.g., MICH. COMP. LAWS ANN. S 257,307(b) (1977) [drivers '  
p h o t o g r a p h s  may no t  be r e t a i n e d  on f i le  •by any e n f o r c e m e n t  
agency] .  

35. See, e.g. ,  Uni ted  S t a t e s  v. Park, 421 U.S. 658 (1975) [requiring the 
v icar ious  p a r t y  t o  be in some ~"respons ib!e:re la l t ion ,~ to  t h e  - 
i id i t t ing t ]  : : ndiv ual comm the criminal ac . . . . . .  : ...... -~ : 

..... . ..-.. 3 6-~ ilsee:, e-g-,..::OR-.REV-:STAT.-"S.4t'360(!I) (!9:77)'..: . ..... :. .... ~ ii: il-;-:" " " :....i. i::...... 

37. Employer ' s  Na t iona l  L i fe  Insurance  Co. v .  Willits, 436 S.W.2d 918 ,  
921 (Tex. Cir.  App. 1968). 

38 .  S.S. Kresge Co. v. Davis__ 277 N.C. 654, 178 S.E'2d 382, 386 (1971). 

39. 

40. 

.... :i • : ~:i . i":  

Commonwealth v.. ~ ,  368 Mass. 286, 331-N.;.E.2d 901, 905-906, 
a vueal dismissed, 433 U.S. 887 • (1975). 

Peo~le v. Big~nan, 38 Cal. App. 2d 733, I00 P.2d 370, 372'7.3 (1940); 
C i ty  of C h i c a ~ o  v. H e r t z  Commerical Leasin~ Co . 71 m.2d 333 
3 ' r p ,  , ~ 5  N.E.2d 1285, 1288,91, ce r t .  d e n i e d , - - - U f S .  ~ ,  99 S .Ct .  315 
(1978!; Commonwealth v. ~ K y .  20, 122 S.W. 2d I006, ~ 1009 
(1938), C i ty  of St ,  Louis ~ o k ,  359 Mo.  270 ,  221 S.W.2d 468, 

4 7 0 - 7 1  (1949); C a n t r e l l  v. ~ Ok-TEh'~ma City, 454 P,2d 676, 680 (Okla. 
Crim. App. 1969~, c e r t .  d e n i e d ,  396 U.S. 1010 (1970); a n d C i t y  of 
Po r t l and  v. Kirk~ 16 Or. App. 329, ;518 P.2d 665 (1974). Ordinances 
purpor t ing  t~-I-~pose v i ca r ious  absolu te  l i a b i l i t y  or. t he  veh i c l e  
owner for  pa rk ing  v io la t ions  were overturned as unconstitutional i n  
State v. J e _ ~ ,  - -  Mont. ~---, 579.P..2d 1228 (1978); and C ~  
~'~E~'tle v. Stone,  67 Wash, 2d 886, 410 P,2d 583 (1966); ~ u - T " ~ ,  

Car--C-~p.  v. c i t y  of N e w  York, 58 Mise.  2 d  365,  2 9 5  
: " . , , . 

• - , ,  . 

, ' ,  . . .  
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. . . .  " ; ' a f f ~ d  -. , 28.N.y.2d 741, 269 N.E.2d 829 (1971) [vicarious l iabi l i ty  . . . .  . - m e r e . , :  . 

..... :, part ia l ly  jus t i f iab le  on account  of New Y o r k  law p r o v i d i n g  that 
. . . .  . . . .  ~ .  ' . . . .  " :  parking, violators arenot  subject to imprisonment] .  . . . . . . .  • ~. : . 

• .  4 7 .  " In a f i e l d  t e s t  o f  that d e v i c e  in Arl ington,  Texas ,  s igni f icant  
reductions•in vehic le  speeds r e s u l t e d  from the  use of ORBIS lifo 

: " This; occurred even  'thoug h during t h e  t e s t  per iod  only f o u r t e e n  
citations were issued as compared with 231 warning l e t t er s .  In 

. . . .  addi t ion ,  thesys tem;  was activated during only •about twelve percent 
, of the  test Period (Vought Missi les  and Space C o m p a n y  undated).  

T h e s e  r e s u l t s  suggest  a s ign i f i cant  s h o r t - t e r m  deterrent  e f f e c t  
resulting from relatively little activity directed toward sanctioning. 

N.Y.S.  2d 288, !{291 ( S u p .  Ct. 1968), aft~d, m e ~  28 N.Yo2d 741, 269 
N.E.2d 829 (1971) [upholding c i t y  law making veh ic l e  lessor  joint ly  
and severally liable with the lessee for parking violations] .  

41. See, e.g., S tate  v. DeBiaso,  6 Conn. Cir. Ct.  297, 271 A.2d 857 
A~'App. D i v e 0 ) ;  State  v.  Jordan, 5 Conn. Cir. Ct. 561, 528 A.2d 
552 (App. Div. 1969 ; ~ ' ~ t e  v. Knudsen, 3 Conn. Cir. Ct.  458, 217 
A.2d 236 (App. Div~i 1-'~-~; Commonwealth v. ~ ,  368 Mass. 236, 
331 N.E.2d 901 (1975), and S ~  151 N.J.  Super. 255, 376 
A.2d 975 (Mercer County Co--u-~" 1977).-'-~ 

42. U.S. CONST. amend. V. This provision was made appl icable  to the 
s ta t e s  in Malloy. v. Hogan, 378 U.S. 1 (1964). It should be noted 
that an ~ owner-driver inference does not by i t se l f  v io la te  the Fifth 
Amendment;  see, Barnes.v. United States, 412 U.S. 837 (1973). It is 
only whenJa dr"~ver i s -~ompe l l ed  to t e s t i f y  as a c o n d i t i o n  o:f ..,...~° 
avoiding conviction that a violation occurs; see note 43 below. 

43. People  v . . ~ ,  277 Mich.. 518, 269-N.W. 605, 6 .06-607 (1938) 
[ o w n e r - d r i v e r  p r e s u m p t i o n  in p a r k i n g  c a s e  o v e r t u r n e d ] ;  
Commonwealth v. Slaybaugh, 468 Pa. 618, 364 A.2d 687, 690 (1976) 
[leaving the scene of a traffic crash]. 

. 4 4 .  People v. Hildebrandt,~308 N.Y. 397, 126 N.E.2d •377 (1955). 

• 4 5 ,  See,. e.g.:, c o ~ / N ,  G E N / ~ . S T A T . A N N . s  14,107 (West Supp.. 1979); . . . .  

. . . .  - M - - ~ S S ,  ~ ANN.  LAWS .ch~.Ji90~ . s  2 (Michie/Law. C o , O p  i975); and. PA. 
STAT. ANN. tit."75, S 6342 (Purdon.1977),. . ~  ~ ~ . . . . . . .  . . . . . .  

46. See___, e.g., VanOster v. Kansas, 272 U.S. 465 (1926) [vehic le  owner 
subject  to forfe i ture  of vehicle for prohibition violation ~committed 
by another using his veh ic l e ] ;  and Kinney Car Cor0. v~' City of 
New York,. 58 Misc. 2d 365,  295 N.Y.S, 2d 288, 291 {Sup.i Ct. 1968)," . . . .  
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