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{ REPORT 
No. 97-143 

ESTABLISHING CONSTITUTIONAL PROCEDURES FOR 
THE IMPOSITION OF CAPITAL PUNISHMENT 

July 1, 1981.-0rdered to be printed 
Filed, under authority of the order of the Senate of June 25 

(legislative day, June 1), 1981 

Mr. THURMOND, from the Committee on the Judiciary, 
submitted the following 

REPORT 
together with MINORITY VIEWS 

[To accompany S. 114] 

The Committee on the Judiciary, to which was referred the bill 
(S. 114) to establish rational criteria for the imposition of the sentence 
of death, and for other purposes, having considered the same, reports 
favorably thereon, with amendments and an amendment to the title, 
and recommends that the bill, as amended, pass. 

AMENDl\fENTS 

(1) On page 2, following line 2, insert the following new subsection: 
(b) NOTICE BY THE GOVERNMENT.-Whenever the govern

ment intends to seek the death penalty for an offense for 
which one of the sentences provided is death, the attorney for 
the government, a reasonable time before trial or acceptance 
by the court of a plea of guilty, shall sign and file with the 
court, and serve upon the defendant, a notIce (1) that the gov
ernment in the event of conviction will seek the sentence of 
death, and (2) setting forth the aggravating factor or factors 
which the government will seek to prove as the basis for the 
death penalty. The court may permit the attorney for the gov
ernment to amend this notice for good cause shown. 

Beginning with line 3, strike out through the word "imposed." iu 
line 10, and insert in lieu thereof the following: 



2. 

(c) HEARING BEFOlUl COURT o~ JURY.-'Yhen the attorney 
for the government has filed a notIce as reqUIred under sub~ec
tion (b) and the defendant is found guilty of or :plea~s gUIlty 
to an offense for which one of the sentences prOVIded IS de~th, 
the judge who presided at the trail or before whom the g~Ilty 
plea was entered, or any other judge i! the judge who preslde~ 
at the trial or before whom the guIlty plea .was ent~red IS 
unavailable shall conduct a separte sentencmg hearmg to 
determine the punishment to be imposed. 

(2). On page 3 line 5 strike out the word "but," and insert in l~eu 
" d " ". I' 9 t ike thereof "unless," ; in line 6, strike out the wor . m~y ; In It;e ,s r 

out" ( c ) " and insert in lieu thereof" ( d) " ;. and In hne 24, s~rlke out ~he 
word "trials." and insert in lieu thereof "trIals, except that Inf<;>rmatIOn 
may be excluded if its probative value is subs~antially o~tweIgf.1ed by 
danger of unfair prejudice, confusion of the Issues, or mIsleadIng the 
. " JUry. . . '1' th f (3) On page 4, line 13, strike out "(d)" and In,sert In ~eu ereo 
"( e) "; in line 15, beginning with th~ word "h~arI!lg", s~rIke out the 
line and insert in lieu thereof "hearmg.";. begmmng wI~h the, w<?rd 
"any" in line 16 strike out throus-h "exist." In hne 18, and Insert llll!eu 
thereof "wheth~r or not any mItigating factors or any aggravatmg 
factors set forth in subsection (g), (h), or (i) have been found to 
exist.'" in line strike out the word "majority" and insert the word 

" "b ,. "th th d "If" "unanimous"; and further In hne 19, eglnnmg WI e wor , 
strike out all through line 25. . ., , 

( 4) On page 5, strike out hnes 1 through 5 an.d msert In heu thereof 
the following: 

If, in the case of an offense of treason or espionage, no aggra
vating factor set forth in subsection (h) is fouJ.?-d to exist, or, 
in the case of any other offense, the aggravtttmg factor set 
forth in subparagraph (i) (1) is not found to exist or the 
aggravating factor set forth i!l subparagraph (i).(l) is fo~nd 
to exist but no other aggravatmg factor set forth In subsectIOn 
(i) is found to exist, the court shall impose a sentence, other 
than death, authorized by law. If, in the case of an offense of 
espionage or treason, one or more of the aggravating factors 
set forth in subsection (h) is found to exist, or ~ in the case of 
any other offense, the aggravating factors set forth in sub
paragraph (i) (1) and one or more of the other aggravating 
factors set forth in subsection (i) are found to exist, the jury, 
or if there is no jury, the court, shall t.hen conSIder whether 
the aggravating factor or factors found to exist sufficiently 
outweigh any mi,ti~ating factor or factors found to exist, or 
in the absence of mItigating factors, whether the aggravating' 
factors are themselves'sufficient to justify a sentence of death. 
Based upon this consideration, the jury by unanimons vote, or 
if there is no jury, the court, shall return a finding as to 
whether a sentence of death is justified. 

In line 6, strike out" (e)" and insert in lieu thereof" (f) "; in line 8, 
strike out "Upon a contrary finding," and insert in lieu thereof "Other-
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wise"; in lin~ 10, strike out" (f)" and insert in lieu thereof "(~)"; in 
line 14, strike out the word "yo?thful" and ~~se~, "l~ss than eI~hteen 
years of age'" and beginning wIth the word or In hne 24, strIk~ out 
through the e~d of line 25 and ~ns~rt it; lieu thereof th~ followIng: 
"( as defined in section 2 ~ a) of ~~IS tI~le) In the o:B;ense, w!llch was com
mitted by another, but hIS partIcIpatIOn was relatIvely mInor, although 
not so minor as to constitute a defense to the charge;". 

On page 6 line 6 strike out" (g)" and insert in lieu thereof" (h)"; 
" " l' th f "(')" f 11 in line 20, strike out" (h)" and Insert In leu ereo I ; 0 owmg 

line 23 insert the following: 
(1) the defenda;nt-, . . 

(A) intentIOnally ~ll~d the vlc~Im ; . .. 
(B) intentionally InflIcted serl(;m~ bodIly InJury 

which resulted in the death of the VIctIm; 
(C) intentionally participated ~n an act which he 

knew or reasonably should have known would create 
a grave risk of death to a person, other. t~an ~ne ~f 
the participants in the offense, and the VIctIm dId dIe 
as a direct result of the act; or 

(D) attempted to kill the President of the United 
. States under the circumstances provided iill section 

1751 (c) of this title; 
In line 24, strike out" (1)" and insery in lieu thereof" (2)". . 
(5) On page 7, lines 14 and 19, strike ou~ "(2)" an~ "~3)" and '~n

sert in lieu thereof" (3) " and" ( 4) ", respectIvely; ·and In hne 22, strIke 
out the word "of" and insert in lieu thereof "of, or attempted inflic
tion of ". 

(6) On page 8, lines 1,4" 6,9,12, and 15, strike out "(4)"; "(5)", 
"(6)" "(7)" "(8)" and" (9)" and insert in lieu thereof" (5) ", "(6) ", 
"( 7) ,,' "( 8)": "(9) "', and" (10) ", respectively; and in line 3, insert be
fore the semicolon: "in addition to t.he victim of the offense:". 

(7) On page 9, following line 14, insert the following new sub-
section: . 

(j) INSTRUCTION TO JURY ON RIGHT OF THE DEFENDANT TO 
JUSTICE WITHOUT DISCRBHNATION.-In a:ny hearing' held 
before a jury undeT this section, the court shall instruct the 
jury that in its consideration of whether the sentence of: death 
is justified it shall not cons7.der the race, color, national origin, 
creed, or sex of the defendant. The jury shall return to the 
court a certificate signed by each juror that consideration of 
rac6, color, national origin, creed, or sex of the defendant was 
not involved in reaching his or her individual decision. 

(8) On page 11, following line 4, insert the following new section: 
SEC. 11. Subsection (c) of section 1751 of title 18 of the 

D nited States Code is amended to read as follows: 
"Whoever attempts to kill or kidnap any individual 

designated in subsection (a) of this section shall be pun
ished (1) by imprisonment for any term of years or for 
life, or (2) by death or imprisonment for any term of 



years or for life, if the conduct constitutes ·an 'attempt to 
kill the President of the United States and results in 
bod.ily injury to the President or otherwise comes dan
gerously close to causing the death of the President." 

Renumber sections 11 through 19 as section 12 through 20. 
(9) On page 12, at the end of line 22, insert the word "and"; and in 

line 25, strike out "3562A ;". 
(10) On page 13, beginning with line 1, strike out through the 

word "defendant." in line 2 and insert in lieu thereof "3562A.". _ 
(11) Amend the title to read: 

A bill to establish constitutional procedures for the impOSition of the sentence 
of death, and for other purposes 

PURPOSE OF AMENDMENTS 

Amen~ment N.o. 1 specifies ~hat th~ government shall give the de-
~endant In a capItal. ca.se pretrIal notIce ,that the government. intends, 
In the ev~nt of conVIctIon, to seek the death penalty and set forth the 
ag~ravatIng ~actor ?~ factors which the government will rely on as the 
baSIS for the n~I?osltlOn of the death penalty. A pretrial notice given 
under the prOVISIons of the amendment can he amended at a later time 
~or good cause shown .. The amendment would assure that the defense 
IS given adeguate notIce and time to prepare for the post-conviction 
penalty heaTIng and would ensure that an appropriate voVr di'f'e would 
be conducted of the jury that comports with applicable Supreme Court 
?ases .. T~e .am~ndmen.t also makes clear that the procedures adopted 
In thIS .bIll to Impose the death penalty are only to be extended to the 
expenSIve and tIme-consuming sentencing hearing stage where the 
&,overnment in fact intends to seek the death penalty and to affirma
tIvely car~y the burden of proving the aggravating factors alleged 
~ be applIcable .to ~he case .. While it c.an be argued that the defendant 
IS always on notice In~, caplta~ Gase ~Ith respect to the possibility of a 
death penalty ~entenCIng ~earI~g, faIrness and orderly pursuit of the 
d~ath pe!lalty In a!?,proP.TIate. Instances would be facilitated by pre
~rlaJ !lotlCe as prOVIded rn thIS amendment without in any way pre
JudICIng the government. 

The p~imary t~rust of. amendme~t No. 2 is to permit a judge to 
exclude InformatI~)ll that IS off~red In a sentencing hearing to impose 
t~e death pe!lalty If the probative value of the information is substan
~Ially outw~Ighe~ by the .danger of unfair prejUdice confusion of the 
Issues, or mlsleadmg the JUry. This parallels similar limitations under 
~ul~ 403 o! the Federal Rules of Evidence and is adopted here for 
SImIlar polIcy reasons. Oth~r clarifying amendments are also made. 
Amend~et;tt No.3 C?mbmes one of the Committee group amend

~ents requlrI.ng a unanImous jury verdict with respect to an aggravat
~ng f3:c~r WIth the amendment offered by Senator Hatch to permit 
Impos~tlOn of the death penalty where the jury was unanimous as to 
t~e eXIstence of some aggravatrng factor even though not unanimous 
With respect to any single aggravfl!ting factor. The combination of 
these.amendments.Is a compromise from the bill as introduced, which 
permItted the findIng of any single aggravating factor by a majority 

a), 

-

vote. The amendment also would delete language which seemed to 
require the introductiQn of the complete trial transcript, regardless 
of its relevancy to the sentencing pToceeding, in the event a new jury 
is impaneled. 

Amendment No.4, except for several clarifying or technical amend
ments, in essence does only two things. 

Firstl it. sets- forth in subsection (i), dealing with aggravating fac
tors. for homicide and related offenses, a threshold set of four criteria 
to be found by the. jury or judge. before proceeding further to inquire 
into whether any of the other aggravating factors exist. These criteria 
relate to the culp3!ole. involvement of the defendant in a homicide. or an 
attempt to kill the President of the United States under circumstances
in whicJh he may not have intended to kill .another person or may not 
have been the person who actually caused -a death. Under an amend
ment to subsection (d), only when tihe jury has found that the de
fendant fits one of the criteria establishing a high level of culpa;ble in
volvement in the homicide or attempted homicide (of the President) 
is !bhe jury to proceed to consider the existence of one Qf the other 
aggravating factors. It is only upon a further finding of one of the 
other aggravating factors that the jury may proceed to the ultimate 
weighing of the record to determine. if the death penalty is justified. 
This amendment is designed to meet constitutional difficulties under 
Ooke'l' v. Geo'f'gia 1 that held imposition of the death penalty for the 
nonfatal rape of an adult woman unconstitutiO'nal. 

Second, this amendment substitutes the more precise language of 
"less than eighteen years of age" for the term "youtihful" in the miti
gating factor concerning age. While any designation of age is some
what ar'bi'trary, under current law less than eighteen years of age is the 
line drawn by Congress to distinguish between juvenile and adult and 
has traditionally been the transition point fO'r application of more 
serious consequences for crime. It should be noted that the jury may 
still consider "you'thfulness" as a nonstatutory mitigating factor, !but 
it would not rise to the level of an express mitigating factor. 

Amendment No.5 amends the aggravating factor dealing with pre
vious felony convictions for crimes involving ·tlhe infliction of serIOUS 
bodily injury on ano'ther person to make it clear that the f,actor in
cludes convictions for crimes involving the attempt to inflict serious 
bodily inj ury on another person. 

Amendment No.6 is a clarifying amendment. 
Amendment No. 7 was proposed by 'Senator :Heflin to require the 

court to instruct the jury not 'to consider race, cQlor, natiO'nal origin, 
creed, or sex of the defendant in its consideration of the sentence of 
death, Thip, language was added to insure fuat discrimination is not a 
ractor in the application of the deatlh penalty. The ,additional part of 
the amendment requiring each juror to certify that such factors played 
no part in his 01' her decision is intended to assist the judge in early 
identification of possible discriminatory sentencing attitudes and to 
assist the ruppenate courts in reviewing this issue. 

Amendment No.8 would make the death penalty available for the 
offense of an attempt to kill the President of 't!he United States if the 

, 1433 U.S. 584 (1977). 
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attempt results in bodily injury to ·the President or otherwise comes 
dangerously close to causing the death of the President. The consti
tutionality of the application of an attempt to kill the President is 
discussed in detail in tihe body of the report dealing with the bin as 
reported. 

Amendments 9, 10, and 11, except for some technical amendments 
and amending the title of tJhe bill, delete from the .appellate review 
provisions consideration of the excessiveness of the sentence of death 
considering both 'the crime and the defendant. To some, this review 
criteria was ,an open invitation to tihe judiciary ·to invalidate the im
position of the death penalty on vague bases and unpredictable facts. 
"Thile it is recognized that there may be some constitutional b'Oundaries 
involving considerations of excessive penalty as applied t'O a particu
!al' d~fendant f'Or a particular crime, the purpose 'Of this amendment 
18 to Insure that the standard to be applied is a constitutional standard 
and not a v.ague statutory one to be filled in by the judiciary on a case
by -case basIS. 

GENERAL STATEMENT AND HISTORY OF THE BILL 

S. 114 was introduced by Se~ators DeConcini and Thurmond on 
J ~nuary 15, 1981. ,:£,he. bill is dr~fted to establish a procedure which 
wIll meet the C?nstIt~~IOnal requ~rements. enunciated ?y the Supreme 
Court for the ImposItIon of capItal pUnIshment. In Introducing the 
measure, Senator DeConcini stated: 2 

Ultimately, the c'Onclusion in favor of the retention of 
capital p~~ishment ~as it~ basis in the belief that the primary 
responsIbIlIty of SOCIety IS the protection of its members so 
that they might live out their lives in peace and safety. Where 
the safety of its citizenry can no lono'er be o'uaranteed 
society's basic re~son for. being disappea~s. In p~viding it~ 
members protectIOn, SOCIety mu.st do what is necessary to 
deter ~hose who wou~d break the laws and punish those who 
do so In an appr'Opi'Jate manner. 

The issue, 'Of c'Ourse,. is not ne~. The Subcommittee on Criminal Laws 
and Proced1:lres of thl.S CommIttee held hearings in March and JUly 
1968 on a bIl! to abolIsh the death penalty for Federal offenses.

3 
In 

19
7
2, the UnIted States Supreme qO}lrt i!1 Furman v. Georgia,4 in 

~ffect, m~de the de~th. penalty prOVISIOns III Federal and States law 
Inoper~tIve by ho~dIng that because of the unlimited discretion given 
tl the Judge and JurJ under the th~n e~isting statutes the death pen
a ~Y had come to be Imposed so ~rbItrarIl:y an~ capriciously as to con-
AstItute. cruel and un~sual PUnIshment In VIOlation of the Eighth 
. mendment. At the tIme of the Furman decision Federal law autho

rIzed the death penalty for six categories of offen'ses: espionage, trea-
2 Statement of Senator Dennis DeConcin' th FI 

Record, p. S161, January 15 1981 (daily ed )1 on e i 001' of the Senate, Congressional 
a "To Aholish the Death Penalty" hearin' 1 f tl 

and Procedures, Committee on the jUdiciary gt Se ~~;a'tle ~<ftbhcoCmmittee on Criminal La.ws 
4408 U.S. 238 (1972). ' " e, ongress, 2d session (1968). 

. " 

l' 
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son, first degree Inurder, felony-murder., rape, and kidnapping (when 
the victim was not liberated unharmed and when the kidnapping was 
committed during a bank robbery? 5 

The challenge set by the Court for the United States Congress (and 
the State legislatures) was not so much one of specifying th'Ose of
fenses for which the death penalty should be authorized-Federal law, 
as noted above, already did this-but one of designing a procedure and 
establishing criteria for imposition of the death penalty that would 
bring the "arbitrary and capricious" result fl'Owing from unfettered 
discretion within constitutionally tolerable bounds. 

In response to the Furman decision, 35 State legislatures enacted 
new laws attempting to meet the objections of the Supreme Court by 
removing the imposition of the death pem.alty from the unguided dis
cretion of the judge and jury. The United States Congress enacted 
anti-hijacking legislation providing f'Or procedures for imposition of 
the death penalty for aircraft hijacking where death results, but failed 
to act on general legislation to cover Federal murder, treason, and 
espionage. This measure passed the Senate on March 13, 1974, by a 
vote of 54 yeas to 33 nays. 

As a result of the Furman decision, Senator Hruska, joined by the 
Jate Senator McClellan, introduced S. 1401 in the 93d Congress 'On 
March 27, 1973., to provide constitutional procedures and criteria for 
imposition of the death penalty for most of the Federal offenses then 
authorizing the death penalty.6 Hearings were held on the legislation 
in April, June, and JUly of 1973.7 On M-arch 1,1974, the Senate Com
mittee on the JUdiciary reported S. 1401 with amendments 8 and the 
Senate passed the measure on March 13, 19'74, by a vote of 54 to 33.9 
The House did not act 'On the bill. 

While a number of bills pr'Oviding for capital punishment were 
introduced in the 94th Congress, action on these measures was deferred 
until the decisions were rendered in a group of post-Furman cases 
pending in the Supreme Court. In 1976, the Supreme Court decided 
this group of landmark death penalty cases-Gregg v. Georgia,lO 

5 See 18 U.S.C. 32-34 (destruction of aircraft or .aircraft facilities and motor vehicles 
or motor vehicle faeilities where death results) ; 18 U.S.C. 351 (a) (murder of a Member 
of Congress or a M1amber of Congress elect) ; 18 U.S.C. 351 (b) (kidnapping a Member of 
Congress or Member of Congress-elect where death results) ; 18 U.S.C. 794 (espionage); 
18 U.S.C. 844 (d), (f), and (i) (explosive offenses where death results) ; 18 U.S.C. 1111 
(murder in the special maritime and territorial jurisdiction of the United States) ; 18 
U.S.C. 1114 (murder of specified Federal officials and emplOYees) ; 18 U,S.C. 1201 (kidnap
ping where the victim was not liberated unharmed) ; 18 U.S.C. 1716 (injurious articles 
as nonmailable where death results); 18 U.S.C. 1751 (a) (murder of the PreSident, 
President-elect, Vice President. or the officer next in the order of succession to the Presi
dent) ; 18 U.S.C. 175·1(b) (kidnapping of President, Vice President, or the officer next in 
order of succession to the Presidency, where death results) ; 18 U.S.C. 2031 (rape in tlte 
maritime and special jurisdiction of the United States) i 18 U.S.C. 2381 (treason); 1S 
U.S.C. 1992 (destruction of trains or train facilities where oeath results); 18 U.S.C. 
2113 (e) (murder or kidnapping in the course of a bank robbery) ; and 49 U.S.C. 1472 
(aircraJt hijacking where death results). When the kidnapping section was revised in 
other respects in 1972 (Public Law 92-539), the death penalty language was dropped as superfluous in light of the Furman decision. 

o The I ill eliminl1ted the death penalty for rape and limited .the penalty in kidnanping 
to situations in which death resulted. It Should also he noted thl1t both of the massive 
bills to reform the Federal criminal laws (S. 1 and S. 1400 in the 93d Congress) contained 
provisions to meet the constitutional problems raised by FUrma,n. 

7 "Imposition of Capitl11 P.iwishment." hearings hefore the Suhcommittee OIl Criminal 
Ll1wfl and Procedures, Committee on the Judiciary. U.S. Senate, 93d Congress. 1st session (1973). 

s ~enate R~nort No. 92-721. 
D Congreflsionnl Rp('ord. p. S3721 (Mar. 13. 1974 (dailyed.». 10 428 U.S. 153 (1976) . 



Prroffitt v. Florida,~1. .Jurrek v: TewCf8/2 Woodson v. N orrth Oarrolina,1.3 
and Roberrts v. Louunana 1.4_m whIch the death penalty was l~eld c~m
stitutional when imposed under certain procedures and criterIa whICh 
guarded against unfettered discretion condemJ.?-ed in Furman, ,?ut 
which retained the important flexibility to consIder the aggravatmg 
and mitigating factors of each case. Mandatory death penalty statutes 
were struck down.IS 

In 1977, a bill (S. 1382), that reflected the latest decisions by the 
Supreme Court, was introduced by the late ~e~ator McClellan and 
nineteen cosponsors. ~he Subcommittee on. CrlI~llnal.Laws and Proce
dures, following hearlngs/6 reporte~ the bIll wIth ~mor amen~men~s 
to the full Committee. The CommIttee held addItIOnal hearmgs In 
April and May 19'78 17 primarily to explore the implication~ with 
respect to the application.of the death penalty to treason and espIOnage 
posed by a June 1977 Supreme Court case holding unconstitutional 
the application 0·£ the death penalty to the non-fatal rape of an a:dult 
woman. IS The Committee failed to report the measure to the Senate. 

S. 114 of the 96th Congress was drafted to meet constitutional re
quirements of guided discretion based on rational criteria and was 
·similar to the predecessor bills. The Committee .ordered the bill 
favorably reported to the Senate by a vote of 7 yeas to 4 nays on 
December 4, 1979. The Senate did not take action on the measure. 

S. 114, 97TH CONGRESS, As REPORTED 

S. 114 in this Congress, as was the predecessor bill, is designed to 
meet the constitutional requirements of guided discretion based on 
rational criteria. The bill would provide that, after a conviction for 
an offense for which a penalty of death is authorized, the court must 
hold a separate hearing on whether to impose the death penalty. The 
bill would largely leave unchanged the current law offenses that au
thorize the imposition of the death penalty, except t.hat the Commit
tee adopted an amendment to provide the death penalty for the first 
time for an attempt to assassinate the President that results in bodily 
injury to the President or comes dangerously close to success.19 The 
hearing would normally be before the same jury which sat for trial, 
or, if both parties agree, before the judge. Af-ter both sides have 
an opportunity to present all relevant information, the jury would 
be asked to make special findings as to whether any of a list of miti
gating or aggrav-ating factors exist. The statutory mitigating factors 

• 11428 U.s. 242 (1976). 
12 428 U.s. 262 (1976). 
13 428 U.s. 280 (1976). 
14428 U.s. 325 (1976). 
1.5 Rol;erts v. LouiSiana, supra note 14. 
10 Ree "To Establish Constitutional Procedures for the Imposition of Capital Punish

ment," hearing before the Subcommittee on Criminal Laws and Procedures, Committee 
on the Judiciary, U.S. Senate, 95th Congress, 1st session (1977). 

17 See "To Estahlish Rational Criteria for the Imposition of Capital Punishment," hear
ings before the Committee on the Judiciary, U.S. Senate, 95th Congress, 2d session (1978). 

18 Ooker v. Georuia, supra note 1, decided on June 29, 1977, after the subcommittee hearin,gs. 
19 See supra note 5. Unlike current law, the bill would authorize the death penalty for 

murder of a foreign official. official guest, or internationally protected person, and kidnap
ping where death to any person results but would not authorize the death penalty for 
rape not involving death and kidnapping in the course of a bank robbery. '.L'he amend
ment to provide the death penalty for an attempt to assassinate the PresideIJt is discussed 
In more detail inJra. 
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include such things as the fact that .th~ defendant :was less than 
eighteen yeaTs of age, the extent of hIS Involvement In the offense, 
mental problems or pressures, substantial dUJ:ess, and the unforeseen 
nature of a resulting death.20 The aggravatIng. factors w?uld vary 
depending on whether the offense is one relatmg to espIOnage or 
treason, or to murder. Aggr3Jvating factors relatiJ?-g to ~spionage and 
treason include a past conviction for an offense InvolvIng espIOnage 
or treason, whether the· offense created a grave risk of substantial 
danger to the national security, and whether the offense created a 
grave risk of death to another person. .. . 

With respect to imposition of the death penalty for a homlClde, I.~., 
murder felony-murder or accomplice liability, or an attempt to kIll 
the Pre~ident, the bill p'rovides in subsection (i) (1) a threshold factor 
that must be found as follows: 

(1) the defendant-
(A) intent.ionally .kil~ed the ,:ictim;. " . 
(B) iLltentIOnally mfllCted senous bodIly InJury whICh re

sulted in the death of the victim; 
(C) intentionally participated in.an act which he lrn.ew or 

reasonably should h~we known would create a grave rlsk of 
death to a person, other than one of the partiCIpants in the 
offense, and the victim did die as a result of the act; or 

(D) attempted to kill the President of the United States 
und.er the circumstances provided in section 1751 (c) of this 
title. 

Unless one nf the four categories in this factor is found by the jury 
or judge to exist, the death penalty cannot be imposed for homicide or 
an attempt to kill the President. Once the threshold factor is found 
to exist, the remaining statutory factors for homicide are relevant as 
to whether the death penalty may be imposed. These factors include 
existence of repeated serious violent crimes by the defendant, commis
sion of the offense in an especially heinous, cruel, or depraved manner, 
or for hire, or against United States or foreign officials most likely to 
be the targets of assassination; kidnapping, and terrorism. Language 
similar to one of these factors-that the defendant committed the 
homicide "in an especially heinous, cruel, or depraved manner"-has 
been attacked as unconstitutional for vagueness. In Godfrre-y v. 
Georgia,21 the Supreme Court noted that such an aggravating circum
stance was held not to be unconstitutional on its face in Grregg, but a 
majority concluded that the Georgia Supreme Court had adopted such 
a broad and vague construct.ion of the language as to violate the 
Eighth and Fourteenth Amendments. In reaching this conclusion, the 
plurality option observed that the crimes involved in the case "cannot 
be said to have reflected a consciousness materially more 'depraved' 
than that of any person guilty of murde.r", indicating that torture, 
aggravated batteI.'Y, the deliberate prolonging of suffering, or serious 

20 It should be noted that S. 114, as introduced and reported in this Congress, makes it 
cll\:u' that the jury or judge may consider non-statutory mitigating factors in the ultimate 
decision on whether to impose the death penalty. This was one of the characteristics of 
the statute upheld in Gregg and later COllstitutionally mandated in Lockett v. Ohio. 438 
U.S. 586 (1978), 

21446 U,S. 420 (1980). 

------~ --.. --. ~ 



10 

physical abuse of the victim before inflicting death would suffice to 
narrow the concept to within constitutional bou~ds.22 . 

The Committee adopts the la:nguage "e~peCl~lly heI~ous, cruel,. or 
depraved manner" with these lImItatIOns m mmd. TIns aggra:vatIng 
factor is not intended to be a catch-all concept to be used to Impose 
the death .penalty on any person found guilty of ~urder. On ~he 
other hand, to the extent that an unusua;l ex.traord~nary depr.aV:lty 
is evidenced hy the circumstances, such as the executIO~ .style killI~g 
of a stranger for the thrill of it or the extended terrorIzIng .of a VIC
tim before execution the Committee has concluded that It would 
be constitutional to vci.ew ,the concept of "depr~vity" as br~ader ,than 
a "novel physical torture requirement" 23 and Intends for It to be so 
construed in this measure. . 

For the offense of treason or espionage, the jury would ~e reqmred 
to determine by unanimous vote whether any I~ggravatmg factors 
exist. If no aggravating factors are found ~o mast, the court w?uld 
impose a sentence, other than death, authorIze~ by law. If t~e Jury 
unanimously agrees bhat at least one aggrava~mg. fa.c:tor eXIsts, the 
jury by unanimous verdict wo~ld then determme, In lI~ht of ap the 
evidence, whether .the .aggravatmg factors fou~d to e~Ist suffiCIently 
outweigh any mitigatIng factors found to. eXIst, or, In the absence 
of mitigating factors, whether the aggravatmg fa~tors are themselves 
sufficient to justify a sentence of death. If the Jury finds that the 
death penalty is justified, the court is directed to impose a sentence 
of death. 

For homicide offenses; a,s noted above, subsection (d) requires that 
the jury first find by unanimous verdict that one of the four circum
stances in subsection (i)'(l) existed. This subsection is designed to 
insure a certain culpability level on the part of the defendant with 
respect to homicide or the attempt on the life of the President of 
the United States. If this requirement is not satisfied, the court 
would impose a sentence, other than death, authorized by law. How
ever, if this requirement is satisfied, the jury must then determine by 
unanimous vote whether any of the other aggravating factors exist. 
Upon the failure to find at least one of the other aggravating factors, 
the court would impose a sentence, other than death, authorized by 
law. On the other hand, if the jury finds that at least one of the other 
aggravating factors exists, it must by unanimous verdict determine, 
in light of all the evidence, whether the aggravating factors found to 
exist sufficiently outweigh any mitigating factors found to exist, or 
in the absence of mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death. If the jury 
finds that the death penalty is justified, the court is directed to impose 
a sentence of death. 

The bill further provides that the defendant shall have a right to 
appeal the sentence and that such review shall have priority over all 
other cases. In order to affirm the sentence, the appellate court must 
determine that the sentence of death was not imposed under the in-

22 God/rey v. Georgia, 8upra note 21, at 429-433. 
22 God/rey v. Georgia, 8upra note 21, at 443 (Chief Justice Burger, dissenting). 
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fluence of passion, prejudice, or other arbitrary factor and that the 
evidence supports the special findings. . 

The Committee is convinced that the procedures proposed In S. 11.4 
for the imposition of the death penalty successfully ~eet.the cons~I
tutional requirements of the Supreme Court cases. PrlmaI'lly the WIt
nesses who appeared in opposition to the bill.did. so o~ moral or r~
ligious grounds and did not challenge the co;nstItu~l(~nal~ty o~ ~he b~SIC 

. procedures. The representative of the Amer:lCa~ CIVl~ Llb~rt~es UnIOn, 
while criticizing the bnl as clearly unconstltutIOnalin a lImIted num
ber of the specifics, generally maintained th!1t the death p.e~alty under 
all circumstances is cruel and unusual punIshment prohIbIted by the 
Eighth Amendment and therefore opposed the enactment of a Fed-
eral death penalty statute.24 " , , 

The Committee has carefully considered the constitutIOnal,ImplI
cations for application of the death penalty to treason and espIOnage 
not resulting in the death ?f anoth~r rais,e~ by the Supreme Court 
in Ooker v, Georgia 25 holdmg that ImpOSItIon of the death penalty 
for rape of an adult women where death did no~ result was "g~ossly 
disproportionate and excessive punishment" forbIdden by the EIghth 
Amendment as cruel and unusual punish~ent. Th~e two importa~lt 
national defense offenses are generally conSIdered unIquely Federal,In 
nature' however, such offenses are a part of the laws of most countrIes 
and corhmonly, as in current United States law, carry the d~ath penalty 
as an authorized sentence. The most troublesome problem IS the trea,t
ment of peacetime espionage. To meet the concerns tha~ under:Illll 
Ooker, the Committee limits t,he death penalty for peacetIme espIOn
age to situations where the offense direotly conc~rned nuclear weap
onry, military spacecraft ?r ~atellit~s, early warnIng systems, or other 
means of defense or retalIatIOn agamst large-scale attack; war plans; 
communications intelligence or cryptographic information; or any 
other major weapons system or major element of defense strategy. The 
Committee has concluded that it would be constitutional to impose 
the dea.th penalty for treason 31llcl espionage offenses, and it is wrur
ranted under the narrow circumstances provided in S. 114. 

A representative of the Department of Justice, appearing in sup-
port of the legislation, made the following observation: 26 

* * * Both the President and the Attornev General have re
peatedly indicated in public statements that they s1.lpport 
the imposition of the death penalty in carefully CIrcum
scribed conditions for the most serious crimes. In our view, 
the death penalty is warranted for two principal reasons. 
First, while sociological studies have reached differing con
clusions, common sense tells us that the death penalty does 
operate as .an effective det~rrent for so~e crime~ involving 
premeditatIOn and calculatIOn, and that It thus WIll save the 
lives of persons who would otherwise become the permanent 

~·i See "Capital Punishment," hearings before the Committee on the Judic~!lry, U.S. ~enate. 
97th Cong .. 1st Sess., Apr. 10, 27, and May 1, 1981 (hereinafter cited as Hearings), tes
timony of John F. Donohue. 

25 Su.pra note 1. G 1 C i . 1 D'vi 
20 Hearings, testimony of D. Lowell Jensen, Assistant Attorney en era , r mma 1-

sion, Department of Justice. 
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and irretrievable victims of criminal misconduct. Second, 
society does have a right-an~ the Supreme qourt has ~on
firmed that right-to exact a Just and proportIOnat~ punIsh
ment on those individuals who deliberately flout Its laws; 
and there are some offenses which are so harmful and so rep
rehensible that no other penalty, not even life imprisonment 
without. the possibility of. parole, would represent an ade
quate response to the defendant's condueL Like the authors 
of S. 114 therefore, Mr. Chairman, this administration sup
ports the'death penalty in certain instances involving viola
tion of federal criminal statutes, * * * 
* * * Our initial examination of this bill indicates that it 
too would likely pass constitutional muster and is of such a 
scope and nature as to constitute an appropriate framework 
for the restoration of the death penalty into the federal crimi
nal justice system-an event which we agree with the spon
sors of this legislation is overdue. * * * 

The Committee also carefully considered the constitutionality of 
Senator Thurmond's amendment to provide the death penalty for an 
unsuccessful attempt to kill the President of the United States if the 
attempt results in bodily injury to the President or otherwise comes 
dangerously close to causing the death of the President. As with non
fatal treason and espionage, application of the death penalty to an 
attempt to kill the President raises issues of grossly disproportionate 
and excessive punishment under Ooker. A number of WItnesses in the 
hearings, including Professor David Robinson with the George Wash
ington University School of Law,27 testified that an attempt upon the 
life of the President as the Head of State could in their judgment be 
constitutionally punishable by death. The Department of Justice, 
Office of Legal Counsel, provided an opinion on the issue in which the 
Office concluded: 28 

* * * We believe that such a statute, if drafted narrowly 
and with extreme care, might well be upheld by the Supreme 
Court. 

* * * * * 
As the most powerful and visible of the nation's leaders, 

the President maintains a unigue position within the federal 
government. As Commander-In-Chief of the armed forces, 
he discharges unique responsibilities for the security of the 
country. As head of the Executive Branch, he is entrusted 
with the authority of coordinating and executing all laws of 
the United States. For these reasons, an assault on the Presi
dent threatens the national security in a distinctive fashion. 
Even if the attempt is unsuccessful, it may produce a national 
sense of embarrfl.ssment, fear, or trauma. An attempt on the 
life of the President is, as a result, different in kind, not 
merely in degree, from an attempt on the life of any other 
public or private citizen. 

* * * * * 
27 Hearings, testimony of David Robinson. Jr. 
2S Hearings, Memorandum from the Office of Legal Counsel, Department of Justice, 

Apr. 30. 1981. 
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'Ve believe that the unique nature of the office of the Presi
dent of the United States furnishes support for the view that 
an attempted assassination of the President can be subjected 
to the death penalty. 

* * * * * . * * * Any such statute should be narrowly drafted to 
Include cases in which the defendant's intent was unambig
uous and the crime was almost completed. Such a statute 
would be more likely to be upheld if an element of the crime 
was .the actual commission of some bodily injury to the 
PreSIdent. 

We believe that, if a capital punishment statute were 
drafted to include such injury as part of the offense, or pos
sibly even if it were otherwise narrowly confined to nearly 
successful attempts, the statute might well be found consti
tutional. The fact that England and a number of other 
countries have historically applied the death penalty to an 
attempted murder of the head of State, together with the 
distinctive responsibilities of the President in our constitu
t~onal scheme do, in our view, provide support for a conclu
SIOn that the death penalty for an attempt on the life of the 
President is not dispropol'tionate within the meaning of 
Ooke'l'. * * * 

Senator Thurmond proposed an amendment, based upon the opinion 
o! the Office of Legal Counsel and adopted by the Committee, to pro
VIde for the death penalty for attempted assassination of the Presi
~en~a ~eliberate, premeditated act intending murder-only in the 
l;mlt,ed CIrcumstance? where the attempt results in bodily injury to the 
I resIdent or otherwIse comes dangerously close to causino- the death 
of the President. Admittedly, the "dangerously close" lan~age does 
not track a precise line. The Committee concluded, however, that the 
~eath :pen~l~y would be cons~itutional not only f?r situations resulting 
m b04Ily .mJury to. t~e PreSIdent, but to exceptIOnal "core" cases not 
~'esult~ng m actu~l m]ury where the defendant's unambiguous purpose 
IS to k~Il the.PresI~ent ?-nd the effor~ f~rtuitously fails after the deadly 
force IS set In motlOn In close prOXImIty to the President. 

CAPITAL PUNISHMENT AS A MATTER OF LEGISLATIVE POLICY 

Despite the explicit approval by the Supreme Court for the death 
penalty as an appropriate sanction under the Eiahth Amendment of 
the Constitution, the ba~ic issue of the use of the d~ath penalty is so im
pOI't~nt that .the C0!11mlttee !eels co~pelled to reiterate here the justi
ficatIOns for ItS use In the heInous CrImes under the particular circum
stances provided in S. 114. 

The conc1usion in favor of the retention of capital punishment 
for these crimes has its basis in two underlying beliefs: First the be
lief that the primary responsibility of society is the protecti~n of its 
member~ s.o that they maJ; live out their lives in peace and safety. In
deed, thIS.IS 0J?-C:': of the mam reasons why any society exists. Where the 
safety of Its CltIzen1'y can no longer be guaranteed, society's basic rea .. 
son for being disappears. In providing its members protection, society 

_____________________________________ ~~~_~~~a. ____ _Wr\~ ______________________________________________________________________________________________ ~ __ __ 
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must do what is necessary to deter those who would break its laws and 
punish those who do so in an appropriate maImer. SecoJ?-d, that a pur
pose of our criminalla w is to promote respect for the 11 ves and prop
erty of others. As noted by Senator Thurmond last Congress: 29 

The death penalty must be restored!f our ?riminal justice' 
system is to effectlvely control the mcreasmg numbe~ of 
violent crimes of terror. The confidence of the Ame~'ICan 
people in our criminal justice system must also be reclaImed 
and the imposition of the death penalty can restore such con
fidence. 

Mr. President, people who comm~t violent crimes have f?r
feited their own right to life. JustlCe. de~nands that su~h lll
human action cannot be tolerated. TIllS bIll would permIt the 
death penalty ~n certain ~n~tances a.nd, I h~pe, provide pro
tection for the mnocent VIctIms of vIOlent Cl'lmes. 

The Committee also subscribes to the statement of Walter Berns 30 

t.hat-
* * * The purpose of the criminal law is not merely to con
trol behavior-a tyrant can do that-but also to ,promote 
respect for that which should be respected, especIally the 
lives the moral integrity, and even the property of others. In 
a co~ntry whose principl.es for~id ~t t? preach, the criI.nin~l 
law is one of the few avaIlable InstItutIOns through whICh It 
can make a moral statement and, thereby, hope to promote 
this respect. To be successful, what it says-and it makes this 
moral statement when it punishes-must be appropriate to 
the offense and, therefore, to what has been offended. If 
human life is to be held in awe, ~he law forbidding the taking 
of it must be held in awe; and the only way it can be made to 
be awful or awe inspiring is to entitle it to inflict the penalty 
of death. * * * 

It is the Committee's conclusion that the sentence of capital punish
ment applied to the more serious offenses fulfills these functions. 

DETERRENCE 

The question of the deterrent effect of capital punishment has 
probably been the one point most debated by those favoring the aboli
tion of the penalty and those desiring its retention. Several studies 
have been conducted purporting to show the absence of any correlation 
between the existence of the penalty and the number of capital crimes 
committed in a particular jurisdiction. 1'he argument then follows 
that, since there exists no such relationship, the penalty serves no 
le~itimate social purpose and should not be imposed. 

If t.he absence of any corre1n.tion between the existence of the penalty 
and the frequency oi"capital crimes could actuaUy be proved by these 
studies, the argument for abolition would be much s1-ronger. Although 

29 Statement of Senator Strom Thurmond on the Floor of the Senate, Congo Ree., p. S419, 
JanllAry 23, 1979 (llally ed.). 

30 Walter Berns, Resident Scholar, The American Enterprise Institute for Foreign Policy 
Research, "Defending the Death Penalty," Crime and Delinquency, October 1980, reprinted 
in Hearings, 8upra note 19, testImony of Walden Berns, 
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entitled to consideration, however, the value of these studies is seri
ously diminished by the unreliability of the statistical evidence used, 
the contrary expedence of those in the field of law enforcement, and 
the inherent logic of the deterrent power of the threat of death. 

With regard to the statistical evidence, the first and most obvious 
point is that those who are, in fact, deterred by the threat of the death 
penalty and do not commit murder are not included in the statistical 
data. There is no way to determine the number of such people. Second
ly, even those favoring abolition agree that the available evidence on 
the subject of deterrence is, at best, inadequate. 

Possibly the greatest difficulty with the available statistical data is 
that the only figure available to judge the effectiveness of capital pun
ishment is the "murder and nonnegligent manslaughter" figure re
ported annually by the Federal Bureau of Investigation; and this 
figure does not provide sufficient evidence from which to draw a con
clusion. 

In short, the available data on this question is at best inconclusive. 
In the absence of reliable statistical evidence, great weight must be 

placed on the experience of those who are most frequently ca.ned upon 
to deal with murderers and potential murderers and who are thus in 
the best position to judge the effectiveness of the remedy-our law 
enforcement officials. The vast majority of these officials continue to 
favor the retention of the death penalty as a deterrent to violent crime. 

As Norman Darwick, Executive Director, International Association 
of Chiefs of Police, expressing the views of the Association, testified 
before the Co~mittee; 31 

The Association favors the imposition of the death penalty 
for premeditated murder, murder committed during the per
petration of felonies and the killing of law enforcement offi
cers and correctional officials while porforming their duties. 
'Ve strongly believe that capital punishment is a deterrent to 
the commission of certain crimes, particularly premeditated 
murder, murder cOIlllnitted during the perpetration of felonies 
and the killing of law enforcement officers and prison guards. 
* * * Further, there is no evidence that shows that the 
death penalty is not a deterrent. Rational men fear death more 
than anything else. The use of the death penalty, therefore, 
has a potentially greater general deterrent effect than any 
other punishment. 

The issue, for our purposes here, has been definitely resolved by the 
Supreme Court in Gregg where it concluded that it is appropriate for 
a legislature to consider deterrence as a justification for the imposition 
of the death penalty: 32 

Although some of the studies suggest that the death penalty 
may not function as a significantly greater deterrent than 
lesser penalties, there is no convincing empirical evidence 
either supporting or refuting this view. We may nevertheless 
assume safely that there are murderers, such as those who act 
in passion, for whom the threat of death has little or no deter-

31 Hearings, 8ttp1'a note 24, testimony of Norman Darwick. 
32 Gregg v. Georgia, 8upra note 10, at 185-86 (footnote omitted). 
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rent effect. But for many others, the death penalty undoubted-
1y is a significant deterrent. There are carefully contemplated 
murders, such as murder for hire, where the possible penalty 
of death may well enter into the cold calculus that precedes 
the decision to act. And there are some categories of murder, 
such as murder by a life prisoner, where other sanctions may 
not be adequate. 

But the death penalty ought not be thought of solely in terms 
of individual deterrence. It also has value in terms of social or gen
eral deterrence as well. By associating the penalty with the crimes for 
which it is inflicted, society is made more aware of the horror of those 
crimes, and there is instilled in its members the desire to avoid such 
conduct. 

INCAPACITATION 

The incapacitating effect of capital punishment is clear. Obviously 
those who suffer this penalty are un.able to commit similar crimes in 
the future. The question, then, becomes one of neces.<3ity. Is the death 
penalty necessary to adequately protect society in the future from the 
possible actions of those who have already committed capital crimes ~ 
The Committee is of the opinion that, in certain circumstances, it is. 

In some cases, imprisonment is simply not a sufficient safeguard 
against the future actions of criminals. Some criminals are incorrigibly 
anti-social and will remain potentially dangerous to society for the 
rest of their lives. Mere imprisonment offers these people the possibility 
of escape or, in some cases, release on parole. Even if they are success
fully imprisoned for life, prison itself is an environment presenting 
dangers to gua:rds~ inmates, amd oth.ers. In each of these cases, society 
is the victim. Basically, there is no satisfactory alternative sentence for 
these individuals. Life imprisonment without parole, although at fil'st 
appearing to be a reasonable answer, is in reality highly unsatIsfactol'Y. 
Such a sentence greatly increases the danger to guards and to other 
prisoners who come into contact with those who have been so senoonced. 

It cannot be overemphasized that it is not the Committee's desire 
to see capital punishment utilized as an alternative to efforts at re
habilitation. This simply is not the case. The members of the Commit
tee recognize that still greater attempts must be made to enable our 
prison system to achieve its goal of restoring productive and useful 
individuals to society. We here discuss only a minute class of extremely 
dangerous persons. 

RETRIBUTION 

The Committee finds also that capitalJ;>unishment serves the legiti
mate function of retribution. This is dIstinct from the concept of 
revenge in the sense of the "eye for an eye" mentality; 33 rather, it js 

3!1 It is appropriate to note at this point that the Judaic concept of an "eye for an 
eye" was not, in fact, intended as an approval of revenge or even expressive of a vin
dicative system of justice. Quite the contrary, this concept was intended as a mitigating 
element designed to prevent excessiveness w ensure that the punishment fit the crime. 
Thus, if any offender took out another's eye, he was to lose his own. But he was not 
to suffer any greater loss than that such as his life. As with the other objectives of 
the criminal justice system, the retributive objective must be imposed in such a man· 
nel' as to fit the crime. For more Biblical commentary on punishment and its purposes, 
see also Romans 12 :19; 13 :14; Numbers 35 :16-18; Genesis 9 :4-6; Exodus 20 :13 ; 
21 :12-14; Leviticus 24 :17: Numbers 35 :30-4 ; Deuteronomy 17 :6-7; 19 :11-13; 19 :4-6, 
10; Isaiah 59 :14-18; Matthew 5 :1'7-22; Romans 12 :19-21; 13 :1, Matthew 5:7; 6 :12 ; 
10 :28: Psalms 18 :25-6. 
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throug;h retribution that society expresses its outrage and sense of 
rev:ulslOn toward those who undermine the.foundations of civilized 
SOCIety by contravening its laws. It reflects the fact that criminals have 
not simply inflicted injury upon discrete individuals; they have also 
weakened tf.'1e o.ften tenu.ous bonds ~hat hold. communities together. 

The retrIbutIve functIOn of punIshment In general was discussed 
by Walter Berns; 34 

* *.*. [W]e in the.Un~ted States have always recognized the 
legItlffiacy of retrIbutIOn. We have schedules of punishment 
in ~very criminal code according to which punishments are 
de:sIgned to fit the crime, and not simply to fit what social 
SCIence tells us about deterrence and rehabilitation: the worse 
the crime, the more severe the punishment. Justice requires 
criminals (as well as the rest of us) to get what they I(and 
we) deserve, and what criminals deserve depends on what 
they have done to us. 

Similarly, Justice Holmes wrote in "The Common Law':" 
The first requirement of a sound body of law is that it 
should correspond with the actual feelings and demands of 
the community, whether right or wrong. 

It is the vie:w of t~~ committe~ that th~se feelings rightly and justly 
warrant the ImpOSItIOn of capItal punIsrunent under some circum
stances. 

That me!! who take. the lives of others in an unjustified manner 
may sometImes be. subJect to the extreme sanction of capital punish .. 
ment reflect.s a soc~al consensus that places great sanctity on the value 
of human hfe. It IS a consensus that holds that individual offendenl 
are responsible and a~coun~a1;>l.e beings; having it within themselves 
to conduct themselves In a CIVIlIzed manner. It is also a consensus that 
holds th~t tl;tere is n~ offense more repugnant and more heinous than 
the deprIvatIOn of an Innocent person's life. 

Murder does not simply differ in magnitUde from extortion or bur
glary or property d~str~ctio!! offenses; it differs in kind. Its punish
ment ~)Ug.ht to a;lso dIffer In lnnd. It must aclmowledge the inviolability 
and dIgnIt:y of mnocent human life. It must, in short, be proportionate. 
The commIttee has concluded that, in the relatively narrow range of 
circumstances outlined in this bill, the penalty of death saltisfies that 
standard. 
A.p~rt from its .legitm:lacy as one of the purposes of pUll1ishment, 

que~lOn.s have 'arI~n WIth :r:espeGt to the constitutional validity of 
ret~>IbutIOn.as a baSIS for pUlllshment, specifically capital punishment. 
TIns questIOn was addressed by the Supreme Court in the Gregg 
case; 35 

In part, capital p'llnislmle.nt is an eXlpression of society's 
:n;.oral outrage ,at particularly offensive conduct. This func
tlOn may be ulliappealing Ito ll1Jany, but it is essential in 'an 
ordered socierty '~hat 'asks i~ ci~izens to ,rely on legal processes 
rUither than self-help to vIndIC:ate theIr wrongs. 

34 Hearings. 8upra note 24. testimony of Walter Berns 
B5 Gregg v. Georgia, 8upra note 10 at 183-4 (footnotes' omitted). 
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"The instinct for reJtriibution is part of the nature of man, 
and channelling ,thad; instinct in the admin~stration o:f crim
inal justice serves an important purpose In promotIng the 
stability of·a free society governed by law.-When people be
gin to believe rtJhrut organized society is unwilling or unable 
to impose upon criminal offenders the punishment they 'de
serve', then there are sown the seeds of anarchy-of self
help, vigilante justice, and lynch law," FU1"'11Wn v. Geo·rgia, 
supra at 308 (Stewart, J., concurring). 

"Retribution is no longer the dominant objective of the 
criminal law", Williams v. New York 337' U.S. 241, 248 
(1949), but neither is it a forbiden objective nor one incon
sistent with our respect for the dignity of meJ?-. Furman 
v. Georgia, 408 U.S. at 394-5 (Burger, J., dlssentmg) : 
id. at 452-4 (Powell, J., dissenting); Powell v. Teroas 
392 U.S. at 531, 535-6. Indeed, the decision that capital 
punishment may be the appropriate sanction in extreme 
cases is an expression of the community's belief -that certain 
crimes are themselves so grievous an affront 00 humanity that 
the only adequate response may be the penalty of death. 

It is the conclusion of this committee that it is not enough to pro
claim the sanctity and importrunce of innocent life. IlUlocent life must 
b~, and can only be, secured by a soc:ety that is willing to impose its 
hIghest penalty upon those who threaten such life. As observed by 
Professor Walter Berns: 36 

We think that some criminals must be made to pay for their 
crimes with their lives, and we think that we, the survivors 
of the world they violated, may legitimately extract that pay
ment because we, too, are their victims. By punishing them, 
we demonstrate that there are laws that bind men across gen
erations as well as across (and within) nations, that we are 
not simply isolated individuals, each pursuing his selfish in
terests * * * . 

POSSIBILITY OF ERROR 

An argument that is often asserted in favor of a:bolition of capital 
punishment concerns the dangers of executing the innocent. It is 
pointed out that if such an error occurs, it is irremediable. The argu
ment is then made that, since the coSt of such a mistake is so great, the 
risk of permitting the death penalty to be imposed at all is una~cept
able. 

The OOFimittee finds this -argument to be without great weight, par
ticularly in light of the procedural safeguards for criminal defendants 
mandated by the Supreme Oourt in recent years. The Court's decision 
~th resp~ct to the rights of the indh;idual, particularly those expand
mg th;e rlght.to counsel, together WIth the precautions taken by any 
court In a capItal case, have all but reduced the danger of error in these 
cases to that of a mere theoretical possibility. Indeed, the Oommittee 
is aware of no case where an inno~ent man has been put to death. 
Admittedly, however, due to the fallible nature of man, this possibility 

30 Walter Berns, "For Capital Punishment," Harper's Magazine, p. 15, April 1979. 
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d~es continue to _exist. Insofar as it does, it is the opinion of the Com
ml~tee that this minimal risk is justified by the protection afforded to 
socl:ety by the death penalty. As stated in the minority report of the 
Massachusetts Special Commission: 37 

We do not feel, however, that the mere possibility of error, 
which can never be completely ruled out, can be urged as a 
reason why the right of the state to inflict the death penalty 
can be questioned in principle. * * * All that can be expe~ted 
of [human authorities] is that they take eve,ry reasonable pre
caution against the danger of error. When this is done by 
those who are charged with the application of the law, the 
likelihood that errors will be made descends to an irreducible 
minimum. If errors are then made, this is the necessary price 
that must be paid within a society which is made up of human 
beings and whose autho,rity is exercised not by angels but by 
men themselves. It is not brutal or unfeeling to suggest that 
the danger of miscarriage of justice must be weighed against 
the far greater evils for which the death penalty aims to pro
vide effective remedies. 

PUBLIC OPINION 

In arriving at a decision to support the death penalty, considerable 
weight was given to public opinion on the acceptability of the deat!l 
penalty. Contrary to the frequently asse,rted statement that there 18 

growing public opposition to capital punishment, examinatio~ o~ pub
lic opinion polls over the last ten years shows a remarkable TIse In the 
number of Americans in favor of the death penalty. A March 1981 
Gallup opinion poll revealed that public support for the death p~nalty 
for murde,r has reached its highest point in 28 years-and tIns poll 
was taken before the attempt on the President's life. Sixty-six per
cent--two in every three Americans-favor ~he death penalty for pe:
sons convicted of murder. In 197'1, forty-nIne percent of the publIc 
approved of capital punishment '.for murder. It appears from the polls, 
and from a flood of recent correspondence that a demand for the de.ath 
penalty coincides with a greater public awareness of the crIme 
problem. 

SECTION -BY -SECTION ANALYSIS 

Section 1 of the bill, as ,amended~ provides for tJ:1e addition of a 
new section 3562A to chapter 227' of title 18 of the UnIted States Code, 
as follows: 
§ 35'62A. Sentencing for capital offenses.. . 

Subsection (a) provides that a person shall be subJect.to the pe.nalty 
of death for an offense against the United States only If a he.arIng IS 
held in accordance with this section. 

Subsection (b) ·was an amendment to S. 114, 3;8 introd~ced, a~optecl 
by the Committee to require the government to gIve pretrIal J?-obce to a 
defendant in a capital cases as to whether the government Intenels to 
seek the death penalty and what aggravating factors the government, 

37l\1cClellan, Grant S. ed., "Capital Punishment," p. 81 (1961). 
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would seek to prove as the b,asis for t;he death penalty, Th~ provision 
recognizes that unforeseen mformatl~m may become avaIlable after 
notice is given by permitting the notICe to be subsequently amcnded 
for good cause shown. 

Subsection (c) st~tes that when an ~ttorney for the govern~e~t hus 
filed a notice as reqUIred under subsectIOn (~) and a defendant IS ~ou~d 
guilty of or pleads guilty to an offense pumshabl,e by death, the J.l;dt=-c 
who presided at the trial or before whom the gUIlty, plea wa~ entered, 
or any other judge, shall conduct a separate se:r:tencmg hearing to de
termine the punishment to be imposed, The hearmg shall ,be conducted; 
(1) before the jury which determined the defendant's g~Ilt; (2) befo~'c 
a new jury impanele~, for ,the purpose ~f the hearmg, In cert~ 
instances where the origInal JUry IS not avaIlable; or (3) UpOiIl motIon 
of the defendant and with the approval of the court and the govern
ment, before the court alone. 

Subsection (d) provides that no presentence report shall be prepared 
when a defendant is convicted of an offense where a death p~nalt;y s~n
tencing hearing is to be held. Under the procedures ~et out 1~ thIS bIll, 
the jury, or if there is no jury, th,e judge, ~u~t d~CIde the Issue pre
sented-the existence of aggravatIng and mltIgatmg factors and the 
justifiability.of imposition of the de~th penalty-based solely upon 
the informatIOn presented at the hearmg. Therefore the use of a pre-
sentence report is not necessary. . 

The burden of establishing the existence of aggravatmg factors 
beyond a reasonable doubt is placed on the Gov~rnment. a~d. I?ay be 
met with any relevant information regardless of Its admIssIbIhty un
der the rules of evidence applicable in :a criminal t~ia~. On ~h.e ot~ler 
hand, subsection (d) places the burden of estabhshmg mitIgat~ng 
factors on the defendant": The burden may be met by the presentatIOn 
of any relevant information without :eference to tl;e: no~mal rules of 
evidence and only requires that the eXl~tence of '!1 mItIgatIng ~actor be 
established by a preponde,ran?e of the mformatIOn., Informa~IOn may 
be excluded from the hearIng If the court finds that I~S pr0'9atl,ve value 
is substantially outweighe9- by ~he dang:er of unfaIr p~eJudICe, con
fusion of the issues, or misleadmg the Jury. InformatIOn presented 
may includ~ th~ trial transcript ~nd exhibi,ts, o~ relevant parts thereof, 
if the hearmg IS before a new Judge or Jury, Both the Gove:rnment 
and the defendant are permitted to present rebuttal informatIOn and 
to present arguments as to the adequacy o~ the information and as to 
the appropriateness of. a sentence of death I!l the c3;s~. 

Subsection (e) provIdes that the, sentenc~ng decIsIOn sh~ll be m~de 
on the basis of the information receIved dUring the sentencmg hearmg 
pursuant to subsection (c). The factfi,n~er ~s required to return spe~ial 
findings identifying whether any mitIgatmg factors or aggravatmg 
factors have been found to exist. The language changes made by the 
Committee amendments in' the second and third sentences of the sub
section were intended to have the effect of requiring the jury to unani
mously agree that there existed at least one statutory aggravating 
factor set forth in subsections (h) or (i) (2) through (10), but not 
requiring unanimity with respect to any single factor. If there is. no 
agreement that an aggravating factor exists, the court must impose a 
sentence, other than death, authorized by law. 

21 

The ~engthy ~mendment adopted by the Committee at the end of 
subsectIO~ (e), In essence provides that, for treason and espionage 
?ffenses, I~ the Jury ~gre~s that at least one of the aggravating factors 
'I~ subsectIOn (h) eXIsts, It must then hy unanimous vote determine in 
h~ht of al~ the information, whether the aggravating factors found to 
eXIst suffiCIently ,o~tw~igh any mitigating factors found to exist, or in 
the absence of mItlgatmg factors, whether the aggravatinO' factors are 
themselves sufficient so as to justify a sentence of death. b 

Ho:wever, for homicide and related offenses, the jury must first 
unammously agree that one of the four criteria set forth in subsection 
(i) (1) e~ist, i.e" that the defendant (1) intentionally killed the vic
tIm, (2) llltentionally inflicted serious bodily injury which resulted in 
the death of the victim, (3) intentionally participated in an act which 
he lmew or reasonably should have Imown would create a grave risk of 
death to a person, other than an accomplice, and the victim did die as 
a result,of the act, or (4) attempted to kill the President of the United 
States, If the attempt actually caused bodily injury to the President or 
came, dangerously close to killing the President. If the jury cannot 
unammously a~ree that one of the four criteria of this factor is present, 
the court must Impose a sentence, other than dcath, authorized by law. 

If ?ne of tl;e four criteria for homicide in subsection (i) (1) is found 
to eXIst, the lury must find that at least one of the other aO'gravating 
factors in subsection (i) exists. If the jury agrees that at l~ast one of 
the oth~r a~gr3;vating factors ~xists, it ;must then by unanimous v.ote 
determme, 111 lIght of all the lllformatIOn, whether the aggravatIng 
factor or factors found to exist sufficiently outweigh any mitigatin'g 
factor found ~o exist, or in the absence of miti.q;ating factors. whether 
the aggravatlllg factors are themselves sufficient so as to justify a 
sentence of death. 

This complete subsection in effect instructs the jury and judO'e on 
the procedure to be followed, and then requires the return of a fi~dinO' 
as 'to whether or not a sentence of death is justified. b 

This key subsection, in which the jury IS asked to weigh the aggr.a
vating .fact~rs ~g3;inst ,the mitigating factors ~n light of all the in
form~JIOn, IS sImrlar In concept to the FlorIda statute upheld in 
Proflltt. Some may argue, as did the petitioner in Proffitt, that "it is not 
pOSSIble to make a rational determination whether there are 'sufficient' 
aggravating circumstances ... ". But the Committee concurs in the 
Supreme Court response to that argument: 38 

While these questions and decisions may be hard, they re
quire no more line drawing than is commonly required of a 
factfinder in a lawsuit. For example, juries have tradition
any evaluated the validity of defenses such as insanity or re
duced capacity, both {If which involve the same considerations 
as some of the above-mentioned mitigating circumstances. 
While the various factors to be considered by the sentencing 
authorities do not have numerical weights assigned to them, 
the requirements of Furma,n are satisfied when the sentencing 
authority's discretion is guided and channeled by requiring 

sa Proffitt V~ Florida, 8upra note 11, at 257-58. 
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eK~mination of· specific factors that argue in favor of or 
against imposition of the death penalty, thus eliminating total 
arbitrariness and capriciousness in its imposition. 

The directions given the judge and jury by this bill are sufficiently 
clear and precise to enable the various aggravating circumstances to 
be weighed against the mitigating ones. As a result, the jury's sen
tencing discretion is guided and channeled by a system that focuses on 
the circumstances of each individual offense and individual defendant 
in deciding whether the death penalty is to be imposed, the essential 
constitutional elements set out in Gregg and its companion cases.

39 
. 

Subsection (f) provides that if the jury, or the judge, returns a find
ing that the death penalty is justified, the court is then to impose a 
sentence of death, and that in all other cases the court shall impose a 
sentence, other than death, authorized by law. While, by virtue of 
this provision, the jury finding in effect determines whether the sen
tence shall be death, it remains the province of the court to impose 
sentence. The obligation of the judge here to rely upon the unanimous 
finding of the jury is similar to the Georgia procedure upheld in the 
Gregg case. After careful consideration the Committee chose this 
procedure over the Florida approach which would permit the judge to 
overrule the jury finding either in favor of or against a sentence of 
death. 

Subsection (g) sets forth five statutory mitigating factors which are 
to be considered in determining whethe-r:' to impose a sentence of death: 
The defendant was less than eighteen years of age at the time of the 
offense; the fact that the defendant's capacity to appreciate the wrong
fulness of his conduct or to conform his conduct to the requirement 
of)aw was significantly impaired, but not so impaired as to consti
tute a defense; the fact that he was under unusual and substantial 
duress, although not such .duress as to constitute a defense; the fact 
that while he was an aider and abettor, or otherwise liable for the 
offense, his participation was relatively minor, although not so minor 
as to constitute a defense to the charge; or the fact that the defen
dant could not reasonably have foreseen that his conduct in the course 
of the commission of murder, or other offense resultinrr in death, 
would cause, or create a grave risk of causing, death to ; person. 

Subsection (h) states that if the de.fendant is found guilty of or 
pleads guilty to an offense under sections 794 (espionage) or 2381 
(treason) of title 18, United States Code, the following' statutory 
~ggravating factors are to be considered in determining whether to 
Impose a sentence of death: The defendant has been convicted of an
other offense involving espionage or treason for which a sentence of 
life imprisonmen~ or death was. authorized by statu~e; he knowingly 
created a grave rIsk of substantial danger to the natIOnal security' or 
he knowingly created a grave risk of death to another person. ' 

The statutory aggravating factors set forth here and in the following 
?ubsectiol}, (i), d~ not defi!le t~e instances in. wh~ch the death penalty 
IS authorIzed. ThIS authorIzatIon already eXIsts m current law in the 
penalty provisions of the various capital offenses set out in the Code. 

S9 See Gregg v, Georg·(.a, 8upra note 10. at 188-96: Proffitt v. Florida 8upra noJ-e 11 at 
251-52. 257-58. ' • 
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Tgese £~tors simply speci.fy thos~ ag.gravated instance of capital 
o enses where.t~e st~tute WIll perIlllt a JUry to d.etermine whether the 
~;~h penalty IS Justified. These factors only affect the statutory avail
a Il~y of the .deathyenalty in ~h3:t they provide a second minimum. 
:equirement (In add~tlOn to conVIction for a capital offense) before the 
JUry m,ay e'ven conSIder whether the death penalty is justified (see 
subsectIon (e)). 

Subsection (i) lists the statutory aggravating factors to be consid
ered where the defe~dant is found guilty of or pleads guilty to any 
other offe~se for whl(~h the death penalty is authorized, that is mur
der, certaIn'oth.er serIOUS offenses during the c.ommission of which a 
death results, and an attempt to kill the President of the United 
States. 
. As noted in the discussion of subsection (e) the homicide aO'O'ravat
mg factor subsection contains a threshold 'determination d~signed 
to. prevent appl~cation of the death penalty to those defendants with 
sl~ght culpa?le Involvement in the resulting death. Thus, before the 
trler-o~-fa~t m3;y proceed to the next step toward the. death penalty 
deter~matIOn, It must conclude that one of the four criteria deline
~ted m subsection. (i) (1), di.scussed supra, exists. Only then would 
I~ pro?8ed to c0!lsIde~ the eXIstence of the other 'aggravating factors 
lIsted m subsectIOn (1) (2) through (10). The other aggravating cir
?umstances are. those ',:here: (1) th~ ~eath, or the injury resulting 
m death, ~ccurred, durmg the ?OmmiSSIon or attempted commission 
of, or durIng .th~ ImmedIate flIght from the comIT..lssion or the at
te~pted. commISSIOn of, one of several exceptionally b~rious dangerous 
crImes, I.e:, escap.e from penal custody, espionage, sm-ious explosive 
offenses, kidnappmg, treason, and aircraft hijacking; (2) the defeJ.l
dant l~as ~een conVICted of another Federal offense, or a State offense 
resultmg In the death of a person, for which a sentence of life impris
onment or a sente~ce of death wa~ authorized by statute; (3) the 
defendant has preVIously been conVIcted of two or more offenses with 
a penalty o~ more than one year imprisonment committed on dif
ferent .occasIOn?, iIl:v<?lving the infliction of, or 'attempted infliction 
of, sepous bodIly InJury up~:m another person; (4) the defendant 
kno:v~ngly cr:.eate~ ~ grave rIsk of death to one or more persons in 
~dditIon to, the VI?tIm of the offense; (5) he committed the offense 
m an espe,Cl3;lly hemous, cruel, or depraved manner; (6) he procured 
the c0!llmission of ,the offense by payment or promise of payment of 
anythmg of p~cumary value; (7) he committed the offense for pay' 
(8) .he ,commItted the offense afte.r substantial planning and pre~ 
medIt~tIOn to .cause the deat~l of another person or commit an act of 
terrorIsm; or (9) he commItted the offense against one of certain 
designated public offic.ials. 

;Except for the requirement that at least one aggravating factor 
eXIst w~th respec~ to tr.eason and espionage and at least the threshold 
f!l;ctor m subsectIOn ,(~) (1) and one other aggravating factor exist 
w~t~l re~pect to ho~rllClde. o~enses, these statutory aggravating and 
ffiItIgatmg f~cto~s In subsectIOns (g), (h), and (i) are not mechani
cally determmatIve of the sentence to be imposed as such factors 
~r~ ~nder ~ome s~atutory sch~mes. Their purpose hire is to focus the 
JUI y S conSIderatIOn on the CIrcumstances of 'the Crlme and the· char-
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acter of the individual defendant; to give the. jury guidance as to 
which factors are particularly relevant to the sent~ncing deci~ion; 
to offer the jury some procedural structure for theIr delIberatIOns; 
to give the trial judge some basis f?r determining ~he relevance of 
evidence sought to be presented at trIal;. and to .provIde the app~llate 
court, through the requirement of speCIal findmgs, some addItIonal 
basis on which to review the legality of the sentence. . 

Subsection (j) provides that, in any sentencing hearmg before a 
jury to impose the death penalty, the jury shall be instructe.d to not 
consider the race, color, national origin, creed, or sex of the defenda~t 
in determining whether the sentence of death is justified. The prOVI
sion also requires each juror to certify that none of these factors 
were considered in reaching his or her decision. The Committee em
phasizes that the delineation of these particular factors as inappro
priate to be considered in determining an appropriate. sentence does 
imply that the list is exhaustive. Obviously, for example, the race, 
color, and national origin, among other factors, of the victim would 
also constitute inappropriate bases for imposing a particular sentence. 

Seotion 2 makes the bill's sentencing procedure applicable to viola
tions of Chapter 2 of title 18 of the United States Code, dealing with 
aircraft and motor vehicles, where death results. 

Section 3 reduces the scope of the availability of the death penalty 
for espionage. It retains death as an authorized sentence for peacetime 
espionage only where it concerns certain major military matters which 
directly affect the national defense. 

Section 4 applies the bill's new sentencing procedure to s~ction 
844(d) of title 18 of the United States Code, dealing with the trans
portation of explosives in interstate commerce with the knowledge or 
intent that such explosives will be used to injure persons or property, 
where death results. 

Section 5 applies the new sentencing procedure to section 844 (f) 
of title 18 of the 'United States Code, dealing with the destruction of 
government or government-related property by use of explosives, 
where death results. 

Section 6 applies the sentencing provision to section 844 (i) of title 
18, United States Code, dealing with the malicious destruction by 
explosives of property used in interstate commerce, where death 
results. 

Section 7 applies the new sentencing procedure to the offense of 
murder in the first degree committed in the special maritime and 
territorial jurisdiction of the United States. 

Section 8 would amend 18 U.S.C. 1116 (a) , which carries punislunent 
as provided under 18 U.S.C. 1111,1112, and 1113, to increase the maxi
mum penalty for first degree murder of a foreign official or official guest 
while in the United States to include death, in order to make the 
penalty similar to the maximum penalty for the murder of a citizen, 
and makes applicable the bill's new sentencing procedure. This offense 
was created by the same post-Fru,1'mlZ1'l' legislation discussed below. 

Section 9 provides for the imposition of the death penalty where 
death results from an offense of kidnapping. The bill's sentencing 
procedure will apply in these cases. This is a change consistent with 
other felony-murder provisions in title 18. This offense had originally 
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contained a death penalty provision, but when the section was revised 
in other respects in 1972 (Public Law 92-539) the death penalty provi
sion was dropped as superfluous, since the Furman decision had in
validated SUCll provisions just a few months before. 

Section 10 applies the new sentencing provisions to section 1716 of 
title 18, United States Code, dealing with the mailing of injurious 
articles, where death results. . 

Section 11 would for the first time provide the death penalty for 
an attempt to kill the President of the United States if the attempt 
results in hodily injury to the President or otherwise comes danger
ously close to killing the President and applies the new sentencmg 
provisions to this offense. . 

Section 12 applies the new sentencing provisions to section 1992 of 
title 18, United States Code, dealing wi!bh the wrecking of trains, 
where death results. 

Section 13 eliminates the death penalty as an authorized punish
ment for rape within the special :rn~.ritime and territorial jurisdiction 
of the United States. 

Section 14 restricts the application of the penalty of death for vio
lations of section 2113 of title 18, United States Code, concerning b.w 
robbery and incidental crimes, to those cases where death -results, and 
provides life imprisonment as the alternative penalty in such cases. 

Section 15 applies the new sentencing procedure to aircraft piracy 
where death results from the commission or attempted commission of 
the offense. 

Section 16 amends the analysis of chapter 221 of title 18 of the 
United States Code to include the new sentencing procedure far capi
tal offenses. 

Section 17 amends section 3566 of title 18, United States Code, deal
ing with the execution of the death sentence, to prohibit execution of 
the sentence upon a pregnant woman. 

Section 18 pr<;>vides for the addition of a new section 3742 to chapter 
235 of title 18, United States Code, setting out the rules applicable to 
appeals from the imposition of the sentence of deaJth. Under this sec
tion, a sentence of death imposed in accordance with section 3562A 
shall be subject to review by the court of appeals upon an appeal of 
the sentence oy the defendant. Notice of appeal must be filed within 
the time prescribed unde.r 28 U.S.C. 2107. This is d.one to permit the 
court of appeals to easily consolidate the sentence appeal and the 
appeal of the conviction. Explicit approval of such consolidation is 
provided. The review in capital cases is given priority over all other 
cases. In its review, the court of appeals must consider the entire 
record of the cases, the procedures employed in the sentencing hear
in~, and the findin~s as to the existence of the aggravating and 
mitigating- factors. The court of appeals must affirm the sentence 
where it finds that: (1) the sentence of death was not imposed under 
t.he influence of passion, prejudice, or any other arbitrary factor; and 
(2) t.he information supports the jury's or court's special findings. 
In all other cases the court is directed to remand the case for recon
sideration under the provisions of section 3562A. Finally, the section 
reqnires a written statement by the court of appeals of the reasons 
for its disposition of the review of the sentence. 
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Th~ standard o~ review on appeal is substantially similar to that 
used In the georgIa statute upheld in the Gregg case. It is consider
ably ~ore rlgor~us than that upheld in Proffitt. It differs from the 
GeorgIa statute In that it does not contain a statutory requirement 
th.at the court of appeals compare this case to similar cases to deter
mll1;e whether the sentence under review is disproportionate. Such com
pa;rIsons may n?t always be possible or meaningful. Disproportion
ahty, however, IS not excluded as an appropriate concern of the ap-
pellate court. . 

Section 19 amends the analysis of chapter 235 of title 18 United 
States Code, to include the new section providing for appeal from the 
sentence of death. 

Section 20 provides that the special proce.dures for imposition of 
the death penalty, and for appellate review of that sentence shall not 
apply t~ prosecuti~ns under the. U-r:iform Code of Military Justice. 
T~e tItle o~ t~e Introduced bIll IS amended to read: "A bill to es

tabhsh constItutIOnal procedures for the imposition of the sentence 
of death, and for other purposes." 

CHANGES _ IN EXISTING LAW 

In compliance with subsectio~ (4). o~ rule XXIX of the Standing 
Rules of the Senate, changes In e~l~tlng law made by the bill, as 
:eported, ar~ shown as follows (exIStmg law proposed to be omitted 
IS . e~closed ~n bla;ck brackets, new matter is printed in italic, and 
eXIstIng law In whICh no change is proposed is shown in roman) : 

UNITED STATES CODE 

TITLE l8.-CRIMES AND CRIMINAL 
PROCEDURE 

, III * * * * * * 
. Chapter 2.-AIRCRAFT AND MOTOR VEHICLES 

* * * * * * * 
§ 34. Penalty when death results 

Whoever is. convicted of any crime prohibited by this chapter, which 
has resulted ill the death of any person shall be subject also to the 
d~ath 1?enalty.or to imprisonment for life [, if the jury shall in the 
dIs.cretlOn so dIrect, or, in the case of a plea of guilty, or a plea of a not 
~u~lty .wher~ the defendant has waived a trial by jury, if the court 
In Its dIscretIon shall so order]. 

* * * * * * 
Chapter 37.-ESPIONAGE AND CENSORSHIP 

11/ III * * * If: * 
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§ 794. Gathering or delivering defense information to aid foreign 
government 

(a) Whoever, with intent or reason to believe that it is to be used 
to the injury of the United States or to the advantage of a foreign 
nation, communicates, delivers, or transmits, or attempts to com
municate, deliver, or transmit, to any foreign government, or to any 
faction or party or military or naval forces within a foreign country, 
whether recognized or unrecognized by the United States, or to any 
representative, officer, agent, employee, subject, or citizen thereof, 
either directly or indirectly, any document, writing, code book, signal 
book, sketch, photograph, photographic negative, blueprint, plan, 
map, model, note, instrument, appliance, or information relating to 
the national defense, shall be punished by death or by imprisonment 
for any term of years or for life, exoept that the sentenoe of death shall 
not be imposed wnless the jury or, if there is no jury, the court, fur
ther finds that the offense direotly oonoerned nuclear weaponry, mili
tary spaceoraft or satellJites, early warning systems, or other me(JJn8 of 
defense or retaliation against large-soale attaok; war plans; oomm;uni
oations intelligenoe or oryptographio information; or any other '1najor 
weaporns system or major element of defense strategy. 

* * * * * * * 
Chapter 40.-IMPORTATION, MANUFACTURE, DISTRIBU

TION AND STORAGE OF EXPLOSIVE MATERIALS 

* • • * * * * 
§ 844. Penalties 

* • • * * * * 
(d) Whoever trallSlPorts or receives, or aJtte1mplts to trans1?Orlt or 

receive, in interstate or foreign oOlmnerceany explosive WIth .the 
knowledge or intent that it will be used to kill, injure, or intimidate 
any individual or unlawfully to damage or destroy any building, 
vehicle, or otJher real or 'personal property, shall be imprisoned for not 
more than ,ten years, or fined not more thUin $10,000, or both; and if 
personal injury results shall be imprisoned for not more :than tweruty 
years or fined not Inore than $20,000, OJ: both; and if death results 
shall be subjeCit to imprisonment for any term of years, or to the death 
penalty or -to life imprisonment [as provided in secJtion 34 of 
this title]. 

* * * * * * * 
(f) Whoever maliciously damages or destroys, or attempts to dam-

age or destroy, by means of an eXlplosive, any building, vehicle, or 
other personal or real property in whole or in paflt owned, possessed, 
01' used by, or leased to, the United Stwtes, 'amy departmerut or agency 
thereof, or :any institution or organiz;ation receiving Federal financial 
assisbance shall be imprisoned for not more than ten years, or fined 
not more tlutn $10,000, or both; -and if personal injury results shall 
be imprisoned for not more than twenty years, or fined not more than 
$20,000, or 'both; and if death results shall be subject to imprisonment 
for ,any term of years, or to ,the deruth penalty or to life imprisonment 
[as provided in section 34 of this title]. 

* * * * * * * 
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(i) Whoover maliciously damages or destroys, or atJf:.e!rnpts to dam
age or destroy, by means of an explosive, any building, vehicle, or other 
~eal or pe~S?nal ~ro~e:vty: used in intersta!e or foreign commerce or 
ill ·any .actlVlty aifectmg mterstate or fore.lgn commerce shall be im
prisoned :DOl' not more than 'ten years or fined not more th"l,n $10 000 
or both; and if personal inj ury results shall 00 imprisoned. fo; not 
more than twenty years or fined not more than $20,000, or hoth . and if 
death results shall also be subject to imprisonment for any term of 
years, or to ,the death pe.nalty or to life imprisonment [as provided in 
seotion 34 of this title]. 

* * * * * * * 
§ 1111. Murder 

Chapter 51.-HOMICIDE 

* * * * * * * 
(b) Within the special maritime and territorial jurisdiction of the 

United States, 
:[Whoev~r is guilty of murder in the first degree, shall suffer death 

unle.ss the J~;:~ qual~fies its verdict by adding thereto "without capital 
~unlshment ,II?- whl,ch event he shall be sentenced to imprisonment for 
hfe] Whoeve1' us gU1,lty of mU1'de1' in the fi1'st deg1'ee shall be punuhed 
by death 01' by imprnon'flU3nt fo1' life; 

* * * :/: * * * 
§ 1116. Mur~er or mB;nslaughter of foreign officials, official guests, 

or InternatIOnally protected persons 
(~) \Vho~ver kills or attempts to kill a foreign official, official guest, 

or Interna:tlOnally protected person shall be punished as provided 
under sectlO~s 1111, 111~, and 1113 of this title except that [any such 
person wh? IS ~ound gUIlty o~ murd~r in the first degree shall be sen
te~ced to lmpnsonment for hfe, and] any such person who is found 
gUIlty of attempted murder shall be imprisoned for not more than 
twenty years. 

* * * * * * * 
Chapter 55.-KIDNAPING 

§ 1201. Kidnaping 
(a) Whoeverynlawfully seizes, confines, inveigles, decoys, kidnaps, 

abducts, or carrIes away and holds for ransom or reward or otherwise 
any person, except in the case of a minor by the parent thereof, when: 

(1) the person is willfully transported in interstate or foreign 
commerce; 

(~) any such act against the person is done within the special 
marItime and territorial jurisdiction of the United States; 

. (3) any such act against the person is done within the special 
aIrcraft jurisdiction of the United States as defined in section 101 
(32) of the Federal Aviation Act of 1958, as amended (49 U.S.C. 
1301 (32) ; or 

(4) the .person is a foreign official as defined in section 1116(b) 
or an offiCIal guest as defined in section 1116(c) (4) of this title, 
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shall be punished by imprisonment for any term of years or for life 
and, if the death of any pe1'son 1'esults, shall be punuhed by death 01' 
.life impmonment. 

* * * * • 
Chapter 84-PRESIDENTIAL ASSASSINATION, 

KIDNAPING, AND ASSAULT 

* 

§ 1751. Presidential assassination, kidnaping, and assault; 
penalties 

[( c) Whoever attempts to kill or kidnap any individual designated 
in subsection (a) of this section shall be punished by imprison.ment 
for any term of years or for life.] 

(0) Whoeve1' attempts to kill 01' kidnap any individual designated 
in subseotion (a) of this seotion shall be punished (1) by impmon
ment fo1' any term of yeaTS 01' fo1' life, 01' (2) by death 01' imprison
ment JOT any term of yeaTS 0'/' f01' life, if the oonduot constitutes an 
attempt to kill the P1'esident of the United States and 1'esults in bodily 
injury to the P1'esident 01' otherwise oomes dange1'oW3liy cl08e to oaW3ing 
the death of the P1'esident. 

Chapter 83.-POSTAL SERVICE 

* * * * * * * 
§ 1716. Injurious articles as nonmailable 

* * * * * * * 
Whoever is convicted of any crime prohibited by this section, which 

has resulted in the death of any person, shall be subject also to the 
death penalty or to imprisonment for life [, if the jury shall in its dis
cretion so direct, or, in the case of a plea of guilty, or a plea of not 
guilty where the defendant has waived a trial by jury, if the court in 
its discretion, shall so order]. 

* • * •• • • 
Chapter 97.-RAILROADS 

* * * * * * * 
§ 1992. Wrecking trains 

* * * * * •• 
Whoever is convicted of any such crime, which has resulted in the 

death of any person, shall be subject also to the death penalty or for 
imprisonment for life [, if the jury shall in its discretion so direct, as 
jn the case of a plea of guilty, if the court in its discretion shall so 
order]. 

• * * * • • • 
Chapter 9S.-RAPE 

§ 2031. Special maritime and territorial jurisdiction 

* * * * * * * 
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Whoever, within the special maritime and territorial jurisdiction of 
the United States, commits rape shall suffer [death, or] imprison
ment for any term of years or for life. 

* * * * * * * 
Chapter lO3.-ROBBERY AND BURGLARY 

* * * * * * * 
§ 2113. Bank robbery and incidental crimes 

* * * * * * * ~ 

(e) Whoever, in committing any offense defined in this section, or 
in avoiding or attempting to avoid apprehension for the commission 
of such offense, or in freeing himself or attempting to free himself 
from arrest or confinement for such offense, kills any person, or forces 
any person to accompany him without the consent of such person 
shall be imprisoned not less than ten years, [or punished by death if 
the verdict of the jury shall so direct] or if death results shall be pun-
ished by death or life imprisonment. . 

* * * * * * * 
Chapter 227.-SENTENCE, JUDGMENT, AND EXECUTION 

* * * * * * * Sec. 

* * * * * * * 
356211. Sentencing for capitaZ offenses. 

* * * * * * 
§ 3562A. Sentencing for capital offenses 

(a) HEARING REgUIRED.-A. person shall be subjeot to the penalty 
of death for any offense against the United States only if a hearing 
is held in aooordanoe with this seotion. 

(b) NOTICE BY THE GOVERNMltNT.-Whenever the government intends 
to seek the death penalty for an offense for whioh one of the sentenoes 
provided is death, the attorney for the government, a reasonable time 
before trial or acoeptanoe by the oourt of a plea of guilty, shall sign 
and file with the oourt, and serve upon the defendant, a notioe (1) 
that the governrment in the event of oonvwtion will seelc the sentenoe 
;of death, and (2) setting forth the aggravating faotor or faotors 
whioh the government will seelc to prove as the basis for the death 
penalty. The oourt may permit the attorney for the government to 
amend this notice for good o(JJUse shown. 

(0) IfEARING BEFORE OOURT OR JURY.-When the attorney for the 
government has filed a notioe as required under subseotion (b) and 
the defendant is found guilty of or pleads guilty to an offense for 
whioh one of the sentenoes provided is death, the judge who presided 
at the trial or before whom the guilty plea was entered, or any other 
judge if the judge who presided at the trial or before whom the guilty 
plea was entered is unavailable, shall oonduot a seaprate sentenain.q 
hearing to determine the punishnwnt to be imposed. The hearing shall 
be aonduoteit-

(1) before the jury which determined the defendant's guilt;, 
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(2) before a jury impaneled for the purpose of the hearing if
(A.) the defendaint was convicted upon a plea of guilty; 
(B) the defendant was aonvicted after a trial before the 

court sitting without a jury; 
(0) the jury which determined the defendant's guilt has 

been discharged for good cause; or 
(D) after initial i11Vposition of a sentence under this seo

tion) redetermination of the sentence under this seotion is 
necessary; or 

(3) before the oourt alone, upon the motion of the defendant 
and with the approval-of the government. 

A. jury impaneled pursuant to paragraph (2) of this subseotion shall 
oonsist of twelve members, unless at any time before the oonolusion of 
the hearing, the parties stipulate with the approval of the court that it 
shall oonsist of any number less than twelve. 

(d) PROOF OF AGGRAVATING AND MITIGATING FACTORS.-Notwith
standing R'ule 32(c) of the Federal Rules of Oriminal Prooedure, 
when a defendant isjound guilty of or pleads guilty to an offense for 
which one of the sentences provided is death, no presen-;enae report 
shall be prepared. In the sentenoing hearing, information may be pre
sented as to any matter relevant to the sentence and shall include mat
ter8 relating to any of the aggravating or mitigating factors set forth 
in subsections (g), (h), and (i), or any other mitigating factor. Infor
mation presented may incliude the trial transcript and emhibit8 if the 
hearing is held before a jury or judge not present during the trial. Any 
other information relevant to 8uch mitigating or aggravating faotors 
may be presented by either the governnwnt or the defendant, regard
less of its admissibility un,der the rule8 governing admission of evi
dence at criminal trials, eaJcept that information may be eaJcVuded if its 
probative val!ue is substantially outweighed by the danger of unfair 
prejudioe, confusion of the issues, or misleading the jury. The govern
ment and the defendant shall be permitted to rebut any infor"J1Uttion 
received at the hearing and 8hall be given fair opportunity to present 
argument as to the adequacy of the information to establish the emst
ence of any of the aggravating or mitigating factors, and as to the 
appropriateness in that oase of imposing a 8entence of death. The gov
ernment shall then be permitted to repZy in rebuttal. The burden of 
establishing the emstenoe of any aggravating factor is on the govern
nwnt, and is not satisfied unless e8tablished beyond a reasonable doubt. 
The burden of establishing the emstenoe -of any mitigating faotor is on 
the defendant, and is not satisfied unle88 e8tablished by a preponder
anoe of the information. 

(e) RETURN OF FINDINGs.-The jury, or if there is no .fury, the o01.trt, 
s/uitZ consider all the information received during the hearing. It shall 
return special findings identifying whether or not any mitigation fao
tor8 or any aggravating factors 8et forth in 8ubsection (g), (h), or (i) 
have been f01Url{l to eaJist. A finding of such a factor b1f a jury shall be 
made by unan'tm.ous vote. If, in the case of an offense of treason or 
e8pionage, no aggravating factor set forth in subsection (h) is found 
to eaJist, or, in the case of any other offense, the aggravating factor 8et 
forth in subparagraph (i) (1) is not found to eaJist or the aggravating 
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facto1' set f01'th in subpa1'ag1'aph (i) (1) is fownd to emst but no othe1' 
agg1'(JflJating facto1' set f01'th in subseotion (i) is fownd to emist the 
OOU1't shall impose a sentence, othe1' than death, authorized by la~. If 
in the o~e of an offense of espionage 01' t1'eason, one 01' mo1'e of t~ 
agg1'avat~ng factors set f01'th in subseotion (h) is found to ewist, 01' in 
the case of any othe1' offense, the agg1'avating facto1' set f01'th in sub
pa1'ag1'aph (i) (1) and one 01' mo1'e of the othe1' agg1'avating faeto1's 

. ~et f01'th in subseetion (i) a1'e fownd to ewist, the jury, 01' if the1'e is no 
JU1'Y, the COU1't, 8hall then conside1' whethe1' the aggravating faetor 01' 

faoto1's found to ewist sufficiently outweigh any mitigating faotor 01' 
faet01'8 found, to ewist, 01' in the absence of mitigating faetors, w.hether 
the agg1'avat~ng factoTS are themseltves sufficient to justify a sentence 
~f death .. Base~ upon this oonsideration, the jury by unanimous vote, 01' 
if there w no JU1'Y, the oourt, shall return a finding as to wlwther a sen
tence of death is justified. 

(.f) IMPOSITION OF SENTENOE.-Upon a finding that a sentenoe of 
death ~ justified, the court shall sentenoe the defendant to death. 
9theT1JJwe the court shall impose a 8entenoe, other than death author-
'tzed by law. ' 

(g) ~fITIGAT:NO FACToRs.~/n determining whether a sentenoe of 
death'ls to be 'tmposed on a defend(JjJj,t, the following mitigating fae
tor8 8hall be oonside1'ed but are not ewolusive : 

. (1) the de~endant was less than eigl~teen yea1'S of age at the 
t'tme of the (J'l"tme,. 

. (2) the defendoot's. oapao~ty to appreoiate the wrongfulnes8 of 
hw o0?1'd'U;ct 01' to qonjo.rm kts oonduot to the requirwwnts Qf law 
was s'tgn'lfioantly .'tmpa~red, but not so impaired as to constitute a 
defense to the oharge; 

(3) the defendant 'was under unu8ual and substantial duress 
althou,qh not 8uoh dure88 as oonstitutes a defense to the oharge' ' 

(~) the defend~nt.is pu,nishable as a principal (as defined in 
seotwn 2(a) o~ thw t~t~e) 't~ the off&n8e, whioh was oommitted by 
anot~er, but hw pan,w'tpatwn was relatively minor, although not 
so m'tno1' as to const'ttute a defense to the oharge ' 

(5) th~ defendant could not reasonably lwme foreseen that his 
oond'lwt 'tn ~he qouTse of the oommi8sion of murder, or other of
fense rf38ult'mg 'tn death for whwh he was oonvioted would oause 
01' would CTeate a gra/ce risk of oausing, death to a~y person, ' 

(h) AOflRAVATINO FACTORS FOR TREASON AND ESPIONAOE.-If the de
fendant 'ts.found guilty, o~ 01' pleads guilty an offense under seotion 
794 01' 8~ctwn 2381 of thw tdle, tlw following aggravating faotors shall 
be oonsulered: 

. (1) t~e defendant has been oonvioted of another offense involv
~nf? espwnage 01' treason for 1()hioh either a sentence of life im
pT'l8onment 01' death was authorized by statute' 

(2) in the com,mi8sion of tl~~ offense tlw d~fendarn.t knowingly 
oreated. a grave 1'Z8k,of:'Substantwl danger to tl~e nationalseourity; 

(3) 'In the commwswn of the offense the defendant knowingly 
oreated a grave risk of death to anotlwr person, 

(i) AG~7RAV ATlNO FACTORS, FOR H OMlClDE.-I f the defendant is 
found gU'tlty of or pleads gU'tlty to amy other offense for w7~ich one of 
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the sentenoes provided is death, the following aggr(JflJating faetor8 
8hall be oon8idered: 

(1) the defendant-
(A) intentionally killed the viotim; 
(B) intentionally inflioted serious bodily inju1'Y whioh re

s'ltlted in tl~e death of the victim; 
(O)intentionally partioipated in an aot which he kru:w 01' 

reasonably should have known 1'()O'ltld ore ate a grave T'l8k of 
death to a person, other than one of the partioipan,ts in the 
offense, and the viotim did die as a direot result of the act; 01' 

(D) attempted to kill the President of the United States 
under ciroumstanoes provided in seotion 1751 (0) of this title; 

(2) the death 01' inju1'Y.reaulting in death oocurred during the 
commis8ion or atte'lJ1pted oommission of, 01' during the immediate 
flight fr01n the commwsion 01' attempted oommission of, an of
fense wnder 8eotion 751 (prisoners in oU8tody of institution or 
officer), sect jon 794 (gathering 01' ~elivering defense info'Nll:ation 
to aid fore~gn government), seet'lOn 8.44 (d) (transportatwn. of 
ewplos·ive8 in interstate oommerce for oertain purposes), seotwn 
8# (i) (de8truotion of government property by ewplosives) , sec
tion 844 ( i) (destruction of property in interstate commeroe b'J! 
ewplosives), seotion 1201 (kidnaping), 01' seotion 2381 (treason) 
of this title, 01' 8ection 902 (i) 01' (n) of the Federal Aviation Act 
0/1958, as amended (49 D.S.O. 147~(i), (n» (air(Yl'aft piracy),. 

. (3) the defendant has been oO'lvvwted of another Federal of
fense, 01' a State .offense resulting in the death of a'per8on, for 
whioh a 8etntenoe of life impri80nment 01' a sentenoe of death was 
(J)uthorized by statute ,. 

(4) the defendant has previously been oonvioted of two. O'l'mO'l'e 
State 01' Federal offenses punishable by a term of ~mpT'tsonment 

of more ~ha7f o~ year, oommitteed ~n d,iff,erent ocoalfions, in1!olv,e
ing the ~nflwtwn of, 01' attempted ~nfl'totwn of, se'l'WU8 boduy ~n-
ju1'Y upon anothe'l' person,. . 

(5) in the oommission of the offense the defendant know~ngly 
oreated a grave risk of death to one 01' 'flUJre persons in addition 
to the viotim of the offense,. 

(6) the defendant o01rV1nitted the offense in an espeoially hein
ous, O'l'uel, 01' depraved manner,' 

(7) the defend(J)nt pro(JUJf'ed the commission of the offense by 
payment, or pr01nise of payment, of anything of pecuniary value; 

(8) the defendant committed the offense as consideration for 
the receipt, 01' in the ewpectation of the receipt, of anything of 
peounia1'Y value,. 

(9) the defendant committed the offense after substantial 
planning and premeditation to oause the death of a person 01' 
commit an aot of terrorism; . 

(10) the defendant oommitteed the offense against-
(A) the President of the Dnit~d States, the P'l'esident

eleot, the V we President, the Vice P1'esident-elect, the V we
Pre8idetnt-designate, O'l', if there is no Vioe President, ..... the 
ojfloer newt in order of succession to the office of the President 
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of the United Stfftes? 0'7' any person who is acting as President 
under the Oonst'ttutwn and laws of the United States' 

(l!) a chief of sta:te, head of government, 01' the political 
equ'tvalent, of a fore'tgn nation/ .. 

~O), a f?reign: 0fficiallist~d in section 1116(b) (3) (A) of 
thw,t'ttle, if he 'tS 'tn the Un'tted States because of his official 
dutws' 01' . J 

(D) a federal judrJ.e, a federallaw-enforceme.nt officer, 01' 
a?1' employee of a Un'tted States penal 01' conectwnal institu
twn, while perf~rming his official duties 01' because of his 
status as a publw servant. For purposes of this subsection 
a "law-enforcement officer" is a public servant authorized 
by law 01' ,by a gove'rnment agency 01' Oongress to conduct 
01' engage 'tn the prevention, investigation, 01' prosecution of 
an offense. 

(j) IN8TRUOTION TO JURY ON RIGHT OF THE DEFENDANT TO JU8TIOE 
W~THOU~ DI80RIJIlNATION.-{n any hearing neld before a jury under 
thw sectwn, the court shall 'tnstruct the jury that in its consideration 
of whether the sentence of death is justified it shall not consider the 
race, color, national origin, CTeed, 01' sew of the defendant. The jury 
s~ll r~tuTn to the court a ?ertificate signed by each juror that con
s'tderatw?1' of race,. color, ~twnal'origin, creed, 01' sew of the defendant 
was not 'tnvolved 'tn reach'tng his 01' her individual decision. 

* * * * * * * 
§ 3566. Execution of death sentence 

The. manner of inflicting the punishment of death shall be that 
prescrIbed by th~ laws of the place within which the sentence is 
Imposed. The UnIted States marshal charged with the execution of 
the sent~nce may use ~vailable local facilities and the services of an 
approprIate local offiCIal or employ some other person for such pur
pose, and pay the cost thereof in an amount approve.d by the Attor
ney General. I~ the laws of the place within WhICh sentence is imposed 
make no provIsion. for the infliction of the penalty of death then 
the court shall deSIgnate some other place in which such se~tence 
shall be executed in the manner prescribed by the laws thereof. 

In no event shall a sentence of death be carried out upon a pregnant 
woman. 

* * * * * at: * 
Chapter 235.-APPEAL 

* * * * * * * 
374:2. AppeaZ from 8entence of death. 

* * tc * " * • 
§ 3742 Appeal from sentence of death 

In any cas,e i7f which the sentence of death is imposed under section 
356~A of th'tS t'ttle, the sentence of death shall be sub.iect to review by 
the court of app.ea~s upon f!Ppeal by ~he defendant. Notice of appeal 
mU8~ be filed 'w~th'tn the t'lme presanbed for appeal of judgment in 
sectwn ~107 oft'ttle 28 of the United State8 Oode. An appeal under this 
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section may be consolidated with an appeal of the judgment of con
viction. Such review shall have priority over all other cases. 

On review of the sentence, the court of appeal~ shall consider the 
reqord, the. evidence subm~tted dur:ing the trial, the information sub
m'ttted dunng the sentenmng heanng, the p'rocedures employed in the 
sentencing hearing, and the special findings returned under section 
3562A (e) of this title. 

The court shall affirm the sentence if it determines that: (1) the 
sentence of death was not imposed under the influence of passion, 
prejudice, 01' any other arbitrary factor/ and (~) the information sup
ports the special finding of the existence of any aggravating factor, 
01' the failure to find any mitigating factor8 as set forth 01' allowed in 
section 3562A. In all other cases the court shall remand the case for 
reconsideration under section 3562A of this title. The court of appeals 
shall state in writing the reasons for its disposition of the review of 
the sentence. 

* * * * * * * 
Federal A viati6n Act of 1958 

* * * * * * * 
§ 903. Venue and prosecution of offenses; procedures in respect of 

civil and aircraft piracy penalties 

* * * * * * 
[PROCEDURE IN RESPEOT OF PENALTY FOR AIRCRAFT PIRAOY 

{(c) (1) A person shall be subjected to the penalty of death for any 
offense prohibited by section 902(i) or 902(n) of this Act only if a 
4earing is held in accordance with this subsection. 

[(2) When a defendant is found guilty of or pleads guilty to an 
offense under section 902(i) or 902(n) of this Act for which one of 
the sentences provided is death, the judge who presided at the triwl or 
before whom the guilty plea 'Was entered shall conduct a separate 
sentencing hearing to determine the existence or nonexistence of the 
factors set forth in paragraph (6) and (7), for the purpose of deter
mining the sentence to be imposed. The hearing shall not be held if 
the Government stipulates that none of the ag.gr~vating factors set 
forth in paragraph (7) exists or that one or more of the mitigating 
factors set forth in paragrwph ( 6) exists. The hearings shall be 
conducted-

[(A) before the jury which determined the defendant's guilt; 
[(B) before a jury impaneled for the Ipurpose of the hearing 

if-
[( i) the defendant was convicted upon a plea of guilty; 
[(i!) the defendant ,was convicted after a trial before the 

court sitting without a jury; or 
'[(iii) the jury which determined the defendant's guHt has 

been discharged by the court for good cause; or 
[(0) before the court alone, upon the motion of the defendant 

and with the approval of the court and of the Government. . 
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[ (3) ~n the sentencing hearing the court shall disclose to the defend
ant or hIS counsel all material contained ~ any presentence report, if 
one 1?-as been pre~ared, except such materIal as the corurt determines is 
requIre~ to be wIth1?-eld for t~e protection of hlliman life or for the 
protectIOn of the natIOnal securIty. Any presentence information with
he~d from the defendant shall not be considered in determining the 
eXIstence or the .nonexist~nce of the factors set forth in paragraph 
(6) or (7). Any InformatIOn relevant to any of the mitigating factors 
set forth m paragrwph (6) may be presented by either the Government 
or ~he defe~d~nt, regardless of its ad1missibility under the rules gov
e~m~ ad~ssIOn of evidence at criminal trials; but the admissibility 
of mformatIOn relevant to any of the aggravating factors set forth in 
paragraph (7) shall be governed by the rules governing the admission 
of evide~ce at cri'minal trials. The Government and the defendant shall 
be permItted to rebut any information received at the hearing and 
shall ~ given f3:ir opportun~ty to pres~nt argument as to the adequacy 
of the. InformatIOn to establIsh the "8XIstence of any of the factors set 
forth In para~ra ph (6) or (7). T~e burden of establishing the exist
ence of any of the factors s~t ~orth In p~ragraph (7) is on the Govern
ment. The burden of establIshmg the eXIstence of any of the factors set 
forth in paragraph (6) is on the defendant. 
[(~) The: j ur:r or, i~ there .is no jury, the court shall return a special 

verdIct settmg forth ItS. findmgs as to the existence or nonexistence of 
each of t~e factors set forth in paragraphs (6) and as to the existence 
or noneXIstence of-each of the factors set forth in paragraph (7). 

[ ( 5) If the j.ury or, i~ there is no jury, the court finds by a prepon
derance of the InformatIOn that one or more of the factors set forth in 
paragraph (7) exists and that none of the factors set forth in para
~raph (~) exists] the ~ourt shall sentence the defendant to death. If the 
Jury or, If the\e Il? no Jury, the court fi~ds that none of the aggravating 
factor? ?et ~or~h In paragraph (7) eXIsts, or finds that one or more of 
the mItIgatmg factors set forth in paragraph (6) exists the court 
shall not sente.nce the defendant to death but shall impos~ any other 
sente;nce prOVIded for the offense :for which the defendant was 
conVICted. 

[(6) ~he court shall not impose the sentence of death on the de
fend!1nt If the jury 91', if there is no jury, the court finds by a special 
verdICt as prOVIded In paragraph (4) that at the time of the offense

[ (A) h~ was Ul~der the age o.f eighteen; 
[(B) hIS cap3;Clty to appreCIate the wrongfulness of his conduct 

or to cC?nfor~l hIS conduct to the requirements of law was signifi
cantly Iu:paIred, but not so impaired as to constitute a defense to 
prosecutIOn; 

[(C) he was under unusual and substantial duress althouO'h 
not such duress as ~o ~onstitute a defense to prosecution; M 

[(D ~ he was a prInCIpal (as defined in section 2 (a) of title 18 of 
the UnIted St~tes Co.d~) it; the offense, which was committed by 
anot~er, but hIS pa~tIClpatIOn was relatively minor, although not 
so mmor as to constItute a defense to 'prosecution; or 

[(E) he could not re~sC?nably have foreseen that his conduct in 
t1?-e course of the commISSIOn of the offense for which he was con
VIcted would cause, or would create a grave risk of causing death 
to another person. 
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[(7) If no factor set forth in paragraph (6) is present, the court 
shall impose the sentence of death on the defendant if the jury or, if 
there is no jury, the court finds by a special verdict as provided in para-
graph (4) that- . 

[(A) the dea.th of another person resulted from-ihe commission 
of the offense but after the defeiIldant had seized or exercised con
trol of the aircraft; or 

[(B) the death of another person resulted from the commission 
or attempted commission of the offense, and-

[( i) the defendant has been convicted of another Federal or 
State offense (committed either before or at the time of the 
commission or attempted commission of the offense) for which 
a sentence of life imprisonment or death was imposable; 

• 

[( ii) the defendant has previously been convicted of two or 
more State or Federal offenses with a penalty of more than one 
year imprisonment (committed on different occasions before 
the time of the commission or attempted commission of the 
offense), involving the infliction of seriously bodily injury 
upon another person; 

[(iii) in the commission or attempted commission of the 
offense, the defendant knowingly created a grave risk of death 
to another person in addition to the victim of the offense or 
attempted offense; or 

[(iv) the defendant committed or attempted to commit the 
offense in an especially heinous, cruel, or depraved manner.] 

* * * • • 
COST ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

• • 

Washington, D.O., June 17, 1981. 
Hon. STROM THURMOND, 
Ohairman, Oommittee on tMt,Tudioiary, 
U.S. Senate, Washington,D.O. 

DEAR MR. CHAIRMAN : Pursuant to Section 403 of the Congressional 
Budget Act of 1974, the CongTe8sional Budget Office has reviewed 
S.114, a bill to reestablish constitutional procedures for the imposition 
of the sentence of death, and for other purposes, as ordered reported 
by the Committee on the Judiciary, June 9, 1981. 

The enactment of this bill would require that when a defendant is 
found guilty of an offense for which one of the possible sentences is 
death, and the death penalty is sought by the government, the presid
ing judge shall conduct a separate sentencing hearing to determine the 
punishment to be imposed. The sentencing hearing win require the 
holding over of jurors, or the impaneling of a jury, which will result 
in the payment of additional jurors' fees by the government. However, 
in view of the limited number of cases affected by this provision, the 
total direct costs incurred by the government are not likely to be 
significant. 

Should the' Committee so desire, we would be pleased to provide 
further details 011 this estimate. 

Sincer~ly, ALIOE M. RIVLIN, 
DireatO'r. 
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VOTE OF THE :COMMlTTEE 

In E'xecutive Session of the CWnmittee on June 9,1981 8.114 with' 
aanend.ments and' an amendment to the title, was ordered favorably re
po¥ted to the Senate by a vote of 13 yeas to 5 nays, as follows: 

Laxalt 
Hatch 
Dole 
Simpson 
East 
Grassley 
Denton 
Specter 
Byrd 
DeConcini 
Baucus 
Heflin 
Thurmond 

Mathias 
Biden 
Kennedy 
Metzenbaum 
Leahy 

NAYS 

REGULATORY IMPAC'l' STA'l'EMENT 

In compliance with paragraph 5, Rule XXIX of the Standinp: 
Rules of the Senate, the Committee states that it has concluded that 
the bill will have no regulatory impact. 
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MINORITY VIEWS OF SENATOR EDWARD M. KENNEDY 
AND SENATOR PATRICK J. LEAHY ON S. 114, THE 
DEATH PENALTY BILL 

The unchecked growth of violent crime in America has become a 
source of fear and alarm for all our people. One out of every three 
households in the United States is touched by serious crime. In the last 
three years, the rate of increase in violent crime has literally doubled, 
with last year's 13 percent increase the largest jump in a dozen years., 

We all share a deep concern about these grim statistics for they do 
not tell the whole story of the suffering and anguish of the victims of 
violence crime. In Atlanta, we have witnessed the brutal murder of 28 
black children. In Washington, we have witnessed the attempt on the 
life of the President of the United States. In Italy, we witnessed the 
attempt on the life of the Pope. And we witness daily the continuing 
toll of violence in every neighborhood of every city and every suburb 
of America. 

However, we do not believe that the solution to the violent crime 
problem rests with the death penalty . We believe that it is wrong in 
principle, as a matter of public policy, and as t'iJ matter of constitutional 
law. Although proponents of the measure argue that it will decrease 
violent crime, we believe that it is a placebo which will divert public 
attention and resources away from those measures which have a chance 
of reducing the crime rate. Moreover, we believe that there is alterna
tive legislation, such as Senator Leahy's proposal for a mandatory life 
sentence without parole, for certain violent crimes, that would deter 
crime more effectively than the death penalty. " 

I. THE DEATH PENALTY IS WRONG AS A MATTER OF PUBLIC POLICY 

A strong case can be made against the death penalty as a matter of 
'public polley. . 

First, capital punishment places incredible strains on' our criminal 
justice syste~, far outweighing any marginal benefit that arguably is 
· gained. The death penalty in our society is so controversial that it 
inevit1J,bly will be accompanied by the spectacle of shuffiing a human 
being back and forth between death row and temporary rep rive during 

. months, and even years of delay while th~ appellate coutts grapple 
with the enormity and irreversibility of the penalty and its impli
cations for a nation espousing a reverence for human life. It is a divi

, sive penalty that expends emotions and reSQurces out of all proportion 
:to:'.any impact it could possibly have Oil the real problem of viQlent 
· crimejn the United 'States. 

Second, support of. capital punishment is a quick, shorthand method 
for appearing to 'be tough on crime. But an analysis of recent criminal 

· justice statisticsa~d crime rates demonst!ates convincingly the fallacy 
.(~9) 
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that capital punishment can reduce the nation's soaring violent crime 
rate .. It is a substitute-an ineffective, impractical substitute-for the 
speCIfic, modest, concrete steps that can be taken now to lower the crime 
rate. 

There is no evidence to. support the contentions ?f the proponents 
of the d~ath penalty that It WIll be a deterrent to VIolent crime. Even 
the JustIce Department, in its testimony to the Committee this year 
admitted that "there is no clear evidence to show that the death penalt; 
h~s az:y deterren~ effect; ... [\VJhile sociological studies have reached 
differmg conclusIOn~, common sense tells us that the death penalty does 
op~rate as an effectIve deterrent for some crimes involving pre-medi
tatIO?- and calculat~on." This appeal to "common sense" obscures the 
real Issue. No one dIsputes that capital punishment has some deterrent 
effect. P~esumptively all penalties do. 

That IS not the question. The ;poi~t is :vhether it has a sufficiently 
~reat;er deterrez:t effect than hfe ImprIsonment-particularly life 
Im:prISOnment wIth~)Ut paroJe. If n?t, how ~o we justify imposing the 
ultImate p~nalty wIth .its rIsks of IrreversIble injustice and its other 
costs to soclety ~ 
Wi~h rare un~nimity, the studies show no higher criminal homicide 

r~tes I~ state.s w:th~ut the death penalty than il'1. those which retain it. 
There IS no mdlCatIOn that t~e ~eath pe~afty, as imposed in various 
states, affects the rate of crImInal homIcIde. It certainly does not 
affec.t the ra~e of violent crime, as it is targeted -at only one percent of 
all VIolent crImes. 
~ e ~elieve: that if the goal of. the death pen~lty is deterrence, legis

latIo~ Imposmg a rr;andatory hfe sentence wIthout parole will more 
effectively accomphsh that goal without imposing the social costs of 
the death penalty. 

The other goals of the death sentence incapacitation of the de
fendant and retribu~ion, are achieved very 'well under Senator Leahy's 
:propo~a~ for a real hf~ sentence. The prospect of life without freedom 
IS a chIllmg and hauntlllg one. It is devastatinO" retribution 

Third, this legislation does little to alleviat~ the fears of the Ameri
can peo:ple caused by the increase in the number of robberies mugO"inO"s 
burglarIes and assaults. It is these crimes that the American peopl~ 
fear most. \iVp.ether or not on~ can be electrocuted for committing 
~reason or espIOnage or attemptmg to assassinate a President is laro'ely 
Irrelev~nt to the problem of street crime in America. Instead, we sh~uld 
be looklllg at other solutions. 

.A sentence of life imprisonment without the possibility of parole 
WIll be a more certain means of allaying these fears than the death 
penalty. Presently, most of those who miO"ht otherwise be sentenced 
to de~th ~re sente~ced to l~fe imprisonmentbecause of the absence of a 
constItutIOnal capItal pUlllshment statute. Since there is no djstinction 
b~tween these defendants and those who would never have been con
SIdered for the death penalty, they are all elim.ble for parole under 
the same rules. b 

The p~oblem could be adequately dealt with if we substituted a man
da~ory hf~ sentence fo~ the death penalty in cases of murder and 
helllous crImes. A real hfe sentence which is successfully imposed and 
upheld by the courts will be a far more successful deterrent than 

l 

\ 

1 
\ 
! 

I 
! 
I 
1 
I 
I 
~ 

I-

41 

a death penalty whose effectiveness will inevitably depend on chance 
and circumstance. 

Other steps can and must be taken to reduce the rate O'f violent 
crime. We should try to imprO've our sentencing -system to' make it 
fairer and less discretionary . We shO'uld reform QUI' bail laws so 
that judges can take danger to' the community into account. We 
shO'uld deal more strictly and effectively with violent juveniles. yv e 
should launch a full scale attac~ on the problem of drug trafficking 
and addiction. which is the root of so much violent crime. Finally. 
we shO'uld re-illStitute a Federal crime program to help states and 
localities implement prO'grams designed to get ,the criminal offender 
off the streets. 

Fourth, impositiO'n O'f the death penalty leaves nO' room fO'r mis-
takes. No mrutter how well qualified the trial judges and well inten
tioned the juries, the criminal system is run by people, and people 
tnake mistakes. No matter what procedures are used to determine 
the apprO'priate cases fO'r the ultimate penalty of capital punishment, 
innocent persons will be condemned to die. 

The respO'nse to this argument has been essentially that such risks 
'are inevita:ble in our society. Possibly, this would be a convincing 
a~gument if the deruth penalty were the O'rrly ?ption, if s?illety's sta
bIlity depended on the death penalty, as natIOnal securIty depends 
on a strong natiO'nal defense. But the argument is self-serving. There 
has never been a demO'nstratiO'n that the death penalty is effective in 
reducing crime. Indeed, there is much evidence to -the contrary. Since 
there are clear alternatives to' the death penalty, this argument fails 
utterly. 

Fifth, those who have been sentenced to death overwhelmingly come 
from the poor and minorities. Racial hostility and anxiety concern
ing personal safety are tragically intertwined in the United States. 
Other prejudices abound. As one study concluded: 

In the first five years after the· FU'l'1'J1Jan decision, racial differ-
ences in the administration of capital statutes h.ave been extreme 
in magnitude, similar across states and under different statutory 
forms, pervasive over successive stages of the judicial process 
and uncorrected by appellate review . . . [D] ifferential treatment 
by mce of offender. and victim has been shO'wn to persist post
Furman to a degree cO'mparable in magnitude and pattern to the 
pre-Fu'f"fJUkn period. Bowers & Pierce, "Arbitrariness and Dis
crimination Under Post-Furman Statutes," Oapital Punishment 
in the United States, 629 (1980). 

This discriminatory impact of the death penalty has nO't been 
definitively adjudicated by the Supreme Court, although many jus
tices have acknowledged the powerful evidence for its existence. See 
e.g. concurring opinions of .T ustice Douglas and J usti~e Marshall in 
Furman v. Georgia, 408 U.S. 238 (1972). One leadmg student of 
this problem, however, has concluded that the present evidence 
strongly indicat€S that the death penalty has been imposed with a 
patterned, systematic racial bias, unexplainable either 'by statistical 
chance or any statutory 0'1' other legally acceptable basis. W O'lfgang 
and Riedel, Raoe,Judioial Disaretion and the Death Penalty, 407 
Annals of the Amer. Academy O'f Pol. and Soc. Science 119-113 
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(1973). qf course, the possibility of discriminatory application in
creases wI~h the amount of discretion given the court or jury to im
pose or wIthhold the dea~h penalty. But under any save a completely 
.manda~ry law, the. requIrement of jury findings on specific factual 
Issues ~Ives substantial scope to the possibilities of discrimination 
th Dd~mg the ~ebate (;)fi the death penalty, several Senators conc~ded 

e IsproportIOnate Impact of the de~t~penalty on minorities. An 
~m~ndment, sugge~ted by Senator Hefhn, requires judges to instruct 
JUrIes not t? con~Ider race, color, national origin, creed or sex as a 
gro~d for Imposmg the death penalty. While this amendment serves 
t~e timtoPdortalnt. purp~ of. se~sitizing juries, we do not feel it is suffi-
Clen. ea wIth the dISCrImInation problem. 
ltSm~et tl:,: Supreme .Co~rt 'ruled in 1976 that the Georgia death pen

a y s a u ~as constI~utIOnal, only one person has been involuntaril 
ehcuted. ThIs record IS not sufficie~t to conclude that the Ie islati!e 
~c emelproPd?se~ b:y Gr.egg v. Georgza, 428 U.S. 153 (1976) wlh result 
many ess ISCrIminatlOn than before. ' 
th;d:~ili'·;~~ri;evit t~t iid lig~tbof all the ser~ous problems posed by 
demonstration th~t itS wi¥l d~~r violna~te~ wIthout some ~igni.ficant 
~;:tiO~h~~hb:nnt, sudch as mandatorye~if:~~~e::~ N!e;~~hele!~~~ 

rna e. 

II. THE DEATH PENALTY IS WRONG IN PRINCIPLE 

fli;tehde dIenath pe~alty. is. the harshest punishment which can be I'n-
. our VIew It IS wrong i " I S 

pressed this view i~ recommend' n P1rlnclp e .. enator Kennedy ex-
1969': Ing c emency In the Sirhan case in 

H~~::l~~:t ~:~ea man of l?ve and sentiment and compassion. 
of another life. wanted hIS death to be a cause for the taking 

We believe that the act of d' t ted " 
ing denial of the sanctit of f·reme 1. a. executIOn IS itself a debas-
executions today still in!olve ~!~h 1,hISbiS !1ggrffva~ed by the fact that 
of public policy, they are conducted· ar ape su ~rIng that as a matte:r 
Hart, in opposing the death I I~ prIvate. Tne late Senator Philip 
eoncern about the brutality ofilie

a d?a~h l;~!itel?quentlY explained his 
As for the brutalizing effect of th d Y· 

are often accused of holding a d bI ~at~ penalty, abolitionists 
sanctity of life when it comes ~u e st~n ard-concern for the 
equal reverence for the lives of thO .convlcted. m,urderers, but no 
are unfair. There is a valid d' ~ !n~?CentbviCtIms. Such attacks 
there is a clear and present dn 1S I~h Ion etween killing when 
come am. innocent victim and ung~r , an. one would otherwise be
a:fter th~ fact of their offense i~Iety s ~ght to punis~ criminals 
lIfe .the mnocent victims of crlmin execu IOns co~ld bring back to 
VIctim can save his own life al murder:, ~r If t~e prospective 
people ex~e'pt the absolute P:~i~~~ cost IJ lnllhng hIS. attacker, all 
over the hfe of the murderer B ;r~h va ue the Innocent life 
choices we face in assin d . u ose are not the kinds of 
sho'Yn that they wilF prote~t i:ath 

. ~eralty stat1!-tes unless it is 
pumshments WIll not. nocen Ives effectively when other 
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(See the additional views of Senator Philip Hart (Michigan) in the 
Committee Report to accompany S. 1401, S. Rept. No. 93-721, 93d 
Congress, 1st session 46 (1974).) 

III. THIS DEATH PENALTY LEGISLATION MAY WELL BE UNCONSTITUTIONAL 

Having stated briefly some of the reasons underlying our position 
that a federal capital punishment bill should not be enacted, we wish 
to express opposition to a number of particularly troublesome features 
of S. 114 as reported. 

First, although treason and espionage have historically been re-
garded as offenses for which the death penalty may be imposed, the 
Supreme Court decision in Ooker v. Georgia, 433 U.S. 584 (1977) 
creates serious doubt as to the constitution3!lity of the provisions of, 
this bill permitting the imposition of the death penalty for crimes 
where death does not result. The Court in Ooker held that the death 
penalty could not be imposed for a rape in which death did not result. 
The rationale of t.hat oose is equally applica:ble to treason, espionage, 
and attempted assassinations of the President-all crimes where death 
does not result. 

Second, we do not believe that there should be any place in 'a federal 
capital punishment statute for' determination of facts bearing on the 
imposition of the death penalty by a majority vote of the jury. An 
amendment proposed by Senator Hatch and adopted by the Commit
tee pel'lmits a jury to disagree as to which aggravating :£actor they 
have relied on, so long as all jurors agree that some aggr3!vating factor 
is present. Under this amendment, the death penalty may be imposed 
even though a majority of the jurors could not agree on any aggravat
ing factor. As the Justice Department in its comments on S. 114 said, 
serious constitutional questions are raised unless there is a require
ment "that a jury's findings as to the existence of any aggravamng 
factor be IDlanimous" (emphasis added). 

Third, we are concerned about '3!nother Committee amendment 
which cuts back on the standard of appellate review of the imposition 
of the death penalty. Under the legislation 'as introduced, the trial 
judge must affil~m the sentence if he makes three determinations. This 
amendment strikes the third determination-"tha,t the sentence of 
death is not excessive, considering both the crime and the defendant." 
We believe that this amendment eliminates a constitutionally man
dated requirement. Under the Supreme Court decision in Ooker v. 
Georgia, 433 U.S. 584 (1977), an appellate court must look at the 
de3!th penalty sentence to determine whether it is out of proportion 
to the severity of the crime. TIllS amendment eliminated determina
tion by the trial judges, provided by the original legislation, which 
was designed to meet the constitutional requirement that the appellate 
court must review each sentence to c.nsure that it is not disproportion
ate to other sentences in simil3!r circumstances. 

In conclusion, we believe that capital pun~shment is wrong in prin
ciple, wrong as public policy, and wrong as reported out of Commit
tee. 'rhe majority has not made a persuasive case that the death pen
alty will deter, violent crime or will meet the constitutional require
ments of due process of law and equal protection of the laws. 
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