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The California State Public Defender {SPD] was created by
statute in 1975. The statutiory mandate of the agency has
remained largely unchanged since the adoption of the original

statute. (A copy of the current legislation governlng the

w0

“ State Publlc Defender is attached as Appendix B.)

As noted in the original evaluation, the SFD has several

add1t1onal responsibilities in addition to prov151on of direct

= o i

and collateral representation in t%e Court of Appeal and

o

Supre&e Couyt. ‘Currently, theseeiesponsibilities include: @;'

4 _

- 1) Mentally disordered,sexzﬁ%fender extension hearings

ﬁ%(trialfievel), Welfare and Institutions Code, Sec. 6316.2;

(%

2) Not Guilty by Reason of Insanity acquitees extension

hearings (t;ial levél)} Penal Code, Sec. 1026.5.

3) .REndering advice to trial counsel and clients regarding

legal issues on appeal. Penal Code, Sec. 1240.1;

4) Representatlon of accused pr1soners faclng new cr1m1na1

chatges where the county public defender decl%res a: confltct.

Government Code, Sec. 15421(d$, , : - - <

. A b

o . g IR ‘ =4
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5) Preparation of amicus curiae briefs and letters in the

Appellate and Supreme courts. Government Code, Sec. 15423.

In late 1978 and early 1979, the National Center for
Defense Management performed an evaluation of theonewly opera-
tional State Public Defender (hereafter, NCDM Evaluationl. The"

-

final report of thé evaluatlon team, filed in Apzil of 1979,

contains a background and history of the program, a program

o

descr1ptlon, and 23 recommendations regardlng the operatlons of

the office. (A’copy of the NCOM Evaliation is included as

e

Appendix A.)

Following the evaluation in 1979, the State Public Defender
adopted an action plan to address each of the recommendation

areas. This action plan resulted in significant programmatic

change. W

L7

i
o

In the summer of 1982, the State Public Defender's office

‘con tacted the Nat1ona1 Legal A1d and Defender Assoc1atlon,
/}requestlng that ; follow—up evaluatlon be conducted. Thls
evaluatlon provides NLADA with an oppdrtunlty unique in the
h1story of statewide 1ndlgent defense programs. Flrst,“the
{follow-up evaluation allows for systematic’ study ot the extentv
of the measurable impact of the initial evaluation of the

office. The three and one-half year period since the initial

evaluation allows this process to occur on a\carefully measuredﬂ

basis. Thls evaluation, of course, will atte \Eaty/lnterrelate

Q

7

the initial recommendations with those which are made in this

report. o
)

Second, the evaluation will include, as did the first

[l
i

report, a series of findings and recommendations for future

improvement of delivery of services through the State Public
Defender Office of California. However, these recommendations,
unliike those of the 1979 evaluation, will make reference to
standards for appellate practice adopted in 1980, NLADA's Stan-

dards and Evaluation Des;gn for Appellate Defender Off1ces.é

The findings and recommendatlons w1ll focus on the ultimate

reason for the office's existence--the delivery of quality

legal services to the indigent in the criminal courts’ of

T

i

California.
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II. Performance Findings

PRIMARY FINDIﬁG--THE CALIFORNIA STATE PUBLIC DEFENDER

OPERATES ONE OF THE FINEST STATE-FUNDED DEFENDER PROGRAMS

IN THE COUNTRY, INCLUDING ITS INTERNAL ADMINISTRATION, ITS

SERVICE TO THE LEGAL COMMUNITY, AND ITS DELIVERY OF QUALITY

LEGAL SERVICES TO THE INDIGENT IN THE CRIMINAL COURTS OF

5%

THE STATE OF CALIFORNIA.

The¢ evaluation team was unanimous in this basic conclu-
sion. It must be kept in mind that this finding results from
the combined experience of four evaluators in dozens of evalua-
tions throughout the United States. The team was struck,
throughout its visit, é; the.factkfhat the office i§ favorably
viewed by virtually evesygng;ﬂhom we interviewed. fﬁg[élmoggg
universal conclusion is that gﬁe office does excellent or ééove
average work: Most importantly, our perception is that the
work prodgct of the office--briefs and arguments, other written
materials} and assist%nce,to the bar and bench--are all strong

and admired. Within the office, rapport and morale are ex-

cellent.

Outside of the office, both the judiciary and the bar in
general perceive the office to beéigtellectually\honest and
completely professional in its deal;ngs with all components of
the criminal justice system. There is $trong trust and credi;

g s . , 7/
bility 1q)the field for both the office leaders and the.line

i ‘ : ' ° o

attorneys. Attorneys presenting cases in court are respected
for their ability to present their client's cause with an ap-
propriate balance of zealous advocacy and careful consideration
of valid claims. Many of these comments will be catalogued in
more detail under the individual findings and recommendations )

which follow in this report, but the evaluation team felt that

it is important to give recognition for the excellent overall
job now being performed by the office.

0

FINDING TWO--THE QUALITY OF WORK PRODUCT, BASED BOTH ON

ACTUAL OBSERVATION AND REPORTS THROUGH INTERVIEWS, INDI-

'CATES DILIGENT EFFORT AND SUPERIOR ADVOCACY BY THE STATE

“Low w] Y PUBLIC DEFENDER, GROUNDED IN THOROUGH RESEARCH AND WRITING.
;fv—-—;l’m‘ .
"mﬁllmm Praise for the quality of the work performed by the State
g[:%' _%:} Public Defender was virtually universal. Representative com-
TR R
’?ﬁllmm ments of judges included the following:

i
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o "I don't know yhat we .could do without them."

¢ "Lawyers are prudent and selective in their arguments."

-
‘7
I

o "The office is morally good in its meticulous care for -

the interest of clients."

o "The office has a strong sense of professionalism."

0y W
i
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Ipdividual lawyers were described as "marvelous advo-

cates" and "absolutely brilliant."

The State Public Defender is "trustworthy” and "the
best."

5

SPD lawyers are "not impassioned amateurs."
The SPD is "consistently better than most assigned

counsel."™

The office is "institutionally impoftant" in serving as
a respurcé for other lawyers, filing amicus briefs, and

* requesting publication of caées.
"The office provides excellent representation."”

"I am impressed with the‘oral and writtenkwork done by

- the office.” “

sl

The office is "far superior to the private bar."

&

The office has "performed beautlfully. It is éﬁaffed

with "very bright people." I

"The quality is absolﬁtely excellent. It is a joy- to
the court to have them on a case." U

-~

‘0 "Their work is superior and very substantive."

o0 "The office is d@}ng an outstanding job."

i

The evalua;ors also reviewed dozens of briefs from the dis-

trict offices, provided on a random basis prior to and during

the evaluation's on-site phase.

Both our specific examination

and the almost universal praise accorded to the work product of

the State Public Defender lead us to the conclusion that briefs

prepared by the office are superior in quality.

Our examination of briefs. ranged from cases involving minor

offenses to those in which the death penalty was imposed.

Format and quality, regardless of the nature of the issue, was

uniformly high throughout.¥*

Ry
/\ AN

Generally, the briefs fllea'by the office have few typo-

gxa@hlcal errors, few mxsspelllngs, and were neat in overall

appearance.

Authorltles cited were generally plentlful, and federal

authority was often 1nc1uded.

Citations were done properly. and without excess.

The same observatlons can be

made with regard to the inclusion of law review articles and

0

references to treatises. -

* A few briefs were copled mercperly, so that the pages were

out of order or askew, and in a few briefs the print was
‘These things should be checked by the person respon-

smudged.
sible for copying.




Attorneys in the offices seemed attuned to persuasive legal
approaches to particular judges, and were well aware of the n

concerns of the individuals before whom they were practicing.

It was the consensus of the appellate judges and practicing
lawyers that thg briefs filed by the State Public Defender are
of the highest quality. Many lawyers credited the office with
raising thé level of advocacy in criminal appeals. Many felt

that the professional attitude of the office has improved since

its inception.

In the work which is currently performed, it is clear that

the State Public Defender does its job well.

3]

The following charts show the comparative outcémes. for all
. 3,

criminal appellate work and the work of the State Public

Defender:
Judicial Council Figures
1980/81 Fiscal Year
Supreme All
DCA Court Courts
, No. = % No. $ No. $

Affirmances 3018 7 37 3025 77 -
Reversals 385 10 10 53 - 395 10
Modifications 488 12 2 10 490 13
Totals 3891 100% 19 1008 3910  100%

State Public Defender Figures
1980/81 Fiscal Year

Supreme ’ All
DCA Court : Courts
NO. % NO. % NO. ’ %
Affirmances 662.1 67 3 34 665.1 67
Reversals 137.5 - 14 3 33 140.5 14
Modifications - 188 19 3 33 191 - 19
Totals : 87. 100% _2 1008% 996.6 100%
Non-State Public Defender Statistics
1980/81 Fiscal Year
Supreme ‘ all
DCA Court Courts
No. $ No. $ No. $
Affirmances 2356 -~ 81 4 40 2360 81
Reversals , 248 9 6 60 254 9
Modifications 300 10 0 0 299 10
Totals .-2904 100 ;2 100 2913 100

"

A comparison of these outcomes indicates that some relief
is obtaihed in all courts in approximately 23 percent of all
cases. This work includes appointed and rétained counsel
work. The State Public Defender is successful in obtaining
some relief for its clients in approximately 33 percent of ali
cases. Relief fates by other counsel, by comparison, show 19%
overall. -The defendant's opportunity for relief is nearly

'doubled by SPD representation.*

* These‘rélﬁef rates also contribute to decreased state ex-

\ \penditures for incarceration, which average, on the national

/level, approximately $15,000 per year per inmate. Thus, assum-
\1ng conservatively that improved relief rates result in 50

» years less incarceration for all clients of the agency per year

tax sav1ngs would amount to 3225 ,000 annually.

Y
o
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FINDING THREE--THE STATE PUBLIC DEFENDER MEETS OR EXCEEDS

NATIONAL APPELLATE STANDARDS FOR WEIGHTED CASE LOAD ASSIGN-

f MENTS AND DISPOSITIONS, AND UTILIZES A SOPHISTICATED AND

ﬁ ACCURATE CASE _WEIGHTING FORMULA. PURSUANT TO THESE STAN~-

DARDS, ATTORNEYS HANDLING ONLY DEATH PENALTY CASES SHOULD

ACCEPT NO MORE THAN THREE SUCH ASSIGNMENTS PER YEAR.

Recommendation 23 of the NCDM Evaluation urged the adoption

of a uniform equivalent unit system for evaluating each type of
case and proceeding handled by the office. It was feépﬁhended
that caseload and budgeting be expressed in terms of Qo:kload

units. The original attempt to articulate a work unit formula

is contained in Part 2, XII of the agency's policy manual.

Because of complications which arose in the interpretation of

this formula, a supplementalrmemorandum on office work stan-
dards was issued in February of this year. (The memorandum is

attached hereto as Appendix B.)

f
,k  » The work unit formula adopted by the office essentially is

\\~ in conformity with the case weighting ratios set forth in the

Appellate Standards (S@andards,kI-F). The California experi-
ence represents onék5E<the most sophisticated efforts in the

country to articulate work unit standards for bothvassignment
and filings. It is nof recommended that the State Public

Defender spena significantly mdre time in their development.

'// . : - - o <

Some agency attorneys expressed dissatisfaction with a work

unit expectation of 24 opening pleadings per year. In the
experience of the evaluators, this is an appropriate allocation
of work, and should not be amended. Appropriate adjustment has
been allowed for new attorneys, as well as for those who take

on additional responsibilities.

Attorneys handling death penalty cases agree to accept
i three death penalty appointments per year. With regard to

death penalty appeals, the Appellate Standards state as follows:

< In cases in which the defendant has been sentenced to
death, the preparation of the brief shall constitute
ten (10) work units and the procedures specified in
subparagraphs f., g., h., and i. shall constitute ten
times the work units specified in those subparagraphs.

Standards, I-H

For purposes of the Appellate Standards, a work unit is

defined as a brief-in-chief or no-merit (Anders) brief filed in-

a éase,inowhich the court tranScripts are 500 pages or less.

The standards suggest completion of 22 work units per year for

each full time attorney. Thus, the California death penalty

case load standard slightly exceeds the national standards.
While available data indicate compliance with national

standards, the lack of coherent collection of data militates

strongly toward the adoption of a more comprehensive data
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'SPD.

collkection system with more usable reports for decision mak-

ing. (See Recommendatlons on Informatlon Management, infra,

)

PpP. 25- 32 )

FINDING FOUR--THE STATE PUBLIC DEFENDER HAS PROVEN. ITS COST

EFFECTIVENESS, NOT ONLY IN ITS OWN OPERATIONS, BUT IN ITS

POTENTIAL IMPACT THROUGHOUT THE APPELLATE SYSTEM.

The State Public Defender has achieved a number of suc-
cesses in providing cost effective delivery of serviceg>since
the first evaluatlon, not only to the clients of the agency,
but to the ‘entire legal community in the State of California.
One judge expressed his beiief that private counsel actually
costs more in difficult and long cases, and that the State :
Public Defender is much more efficient than assigned/gounsel.

Moreover, several justices stated that the work product of the

State Public Defender makes the decision-making process easier

AN

for judges than it does when it comes from private appointed
counsel, in that the judges are less suspect of the work, and

more likely'to rely upon the research of the veteran staff of

)

The office's cost-eff1c1ency is nowhere more apparent than
in the areas of tralnlng, representation in’ death penalty ap-

peals, and legislative advocacy. ' "

- 12 -
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The training function is one of the areas in which the
State Public Defender has made immense strides since the

initial evaluation. Only two of the recommendations in that

document dealt with rrainingfat all. (NCDM Evaluation, Recom-
mendations 7 and 14.) The office has met and exceeded the
naticnal standards in this area (Standards, I-K), not only with
rts own staff, but in sharing its acquired skills and experi-
énce with private practitioners and other appointed counsel as

well.

i 2
B
[

;\ y 71;‘;&\ » » - 2 -
Each office is assigned a @pec1f1c training'coordinator,

whose responsibilities’' require significant devotion of time to

,training activities, and a:slighniyirgduced‘caSeload. These

responsibilities 1nclude plannlng for and presentlng of: ;
speakers in the offlce, for those attorneys who desire to hear

oral pregzntations on particular topics.“ Frequently, these

“brown-bag speaker programs" are videotaped and distributed to

other offices. The training coordinator also keeps track of

CLE events, and other inexpenSive seminars througnodt

California. These events are posted_on bulletin ooaYds

throughout -the offices, and attorneys. are fr&q&entlY’permitted

to attend training events. Reglstratlon fees are paid by the

SPD, while other expenses are borne by staff. Al ) .

[

NS ' R !
The - tralnlng offlcer is also respons1ble for serwlng as a T

resource person to af/-staff 1n the office, and for‘the coor-

dination of all tralnlng manuals*whlch are used by office staff.

I o ) W




The training officer is responsible for the orientation of

=

new people, as well as an assessment of the needs of new staff

with regard to training. The State Public Defender's Criminal

Appellate Practice Manual, in its most recent edition, is one

=)

of the finesf training mangals in’the country for appellate
practitioners. The manuals are given to each new staff at-
torney and are madé available at SPD Seminars. It gives fac-
tual information with regard to appellate practice, as Qell as
in depth tactic§l and strategic advice. These materialé are
constantly updgted,by pPapers written by experienced staff at-
torneys with Ehe State Public’Defender. Recently, for example,
Jonathan B. Steiner, Chief Assistant in the Los Angeles office,
completed an excellent article on brief wri;ing for use by all

appellate‘attorneyslin the state.

In addition to the written manuals and monographs, the:
office maintains an extensive microfiche system entitled ARSNL

(Automated Research System: MNetwork and Library). This system

- reduces btiefsvgone by State Public Defender attorneys to

microfiche and isﬂgvailable for use by the private bar. AF/
5 < s //

present, the ARSNL network incorpqrates 80,000 pages of q&glity

briefs and indexed case annotations. In addition, the system

contains separate manuals on specific areas such as sentencing

‘énd‘the death penalty} These manuals are keyed to the mate-

rials contained in ‘the ARSNL system. Money providéd through a
federal grant has allowed the installation of ARSNL syétems in

35 Public Defender offices throughout the State of Califé?hia.

2

b
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This grant has contributed to present dollar savings in these
offices, as well as future savings in elimination of costly and

duplicative research.

The office holds seminars to train private lawyers on how
to handle appeals. The State Public Defender has sponsored 5

statewide events in 1982 for training staff and private counsel

- handling criminal cases on appeal, drawing 500-600 attorneys.

The ofEfice also has adopted an exchange program. In this
program, attorneys from the Appellate office with approximately
two years of experience qualify for a six month term of sgrvice
with a local public defender office, usually trying misdemeanor
cases. Trial level public defenders, in exchange, serve six
months in the Appellate office preparing briefs. While pro-
grams of this type have been encouraged in maﬁy jurisdictions
throughout the United States; they have been implemented,in
very few. Benefits from the cross-fertilization of trial and

appellate practice are wide-reaching.

T

Finally, the agency has established an efficient and far-

. reaching system for "duthday" service by each attorney with

the agency. Under this system, a specific staff attorney is
designated to handle calls, visits or corréspondegée from ou§;7j
side of the agency regarding gny matter, iegal ogrnon-légalfn
The policynmanyal éf the SPD sets forth a duty day log, in

which such requests for assistance are to be documented.. This

o

o
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service is one more example of the agency's conscientious

attempts at outreach to improve skills in the legal community.

Recommendation 14 of the NCDM Evaluation suégested the

appropriateness of secretarial training. This issue has been
addressed in the preparation of a manual, by the Los Angeles
office, for training secretaries and attorneys in the use of
word processing equipment. This manual has been distributed

throughout all offices of the State Public Defender.

The SPD's efforts in death penalty representation also
demonstrate the far-reaching cost effectiveness of agency pro-
grams. This effort reflects Recommendation 15 of the NCDM

Evaluation suggesting that the State Public Defender scrutinize

those éuncéions mandated by statute, and "determine which can
be done most effecti&ély by specialists within the statewide
system or within each office." The agency currently handles 27
death penalty cases directly,.while providing assistance far

beyond those cases. .

The SPD pr?duces work of the highest‘éuality in the deaté.
penalty area. FirSt} the‘office has produced a four volume
Death Penalty Manual. This manual isrdistributed in conﬁunc-
tion with the Califqrnia'?ublic Defender Associ;tibn.o Each
volume is approiimately 700 pages in length, and is replete
with information of use to attorneys litigating'dearh penalty

issues throughout California. 1Secbnd, the office has

0
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prepared seminars on the death penalty. Third, a publication
entitled "Death Penalty Update," is produced twice a month.
All the attorneys in the office doing death penalty work get a
copy of it, and it is placed in office libraries and sent to

all attorneys who are handliﬁg appointed death penalty ap-

“ peals. The update alsotgoég to every public defender office in

the state. ‘Fourth, the ‘ARSNL system includes the death penalty
brief bank. 1In it are included briefs, cdses and law review
articles. It has a separate index that is distributed tov
Public Defender offices throughout the state and to those who
are working on death penalty assignments. Fifth, the death
penalty coordinator helps find private attorneys to handle
death penalty appeals. Sixth, agency attorneyé frequently
consult and give feedback on the sentencing or penalty phase of

the trial to outside attorneys handling capital appeals.

Private practitioners interviewed by the evaluators uni-
formly praised, in the highest terms, the quality of agencyﬁ

briefs and the availabiiity of materials in the death penalty

AT

afea. Private practitionérs frequently use SPD attorneys as
resources for advice as well as for motions and other written
materials.

<

) " | Coe |
kaﬁtempts to seek the death penalty are extremely costly to

taxpayers, and these costs are distributed rhrOugbout the .

criminal justice system. In ‘the defense component, - the spe-

‘;piélized representation in death penalty cases unques;ionabiyw

,_17_



saves money. The accumulation of coordinated approaches to

death penalty cases prevents the repetition of investigation of
legal issues which inevitably recur in many cases. Moreover,
the availability of staff personnel to the private barQextends

the timesaving on research far beydndnthe walls of the offices.

Private appointed counsel are paid, $40 an hour for vir-
tually every hour they work, and the %upreme Court permits
appointed counsel to associate other épunéel, who are also paid
at the $40 rate. : ’ i ,7;4/

)
&

It is estimated that the information and briefing“provided
these attorneys tALough the State Public Defgnder's newsletter
and information bank result in a direct savings of several
hundred hours of attorney research time per appeal, w1th a

resulting saving of perhaps $10,000 or @ore per appeal. High,

‘quality representation is provided at a reasonable cost when

assessed simply in terms of the cases in which SPD is counsel, .

but any assessment of cost-effectiveness must include the

‘enormous savings to the overall operation of the system result-

ing from the decrease in compensable time spent by private

AN

appointed»counsel;

The SPD's work in death penalty casee was also uniformly
praised by justices of the California Supreme Court. For most

of the justices, it was felt that they could be certain that

- : B '\\: - -
‘the work performed by the State Public Defender was thorough

- 18 -

~ investigation by the court itself.

and complete; it required‘no extensive additional independent
Moreover, it is felt by the
judges that the clear identificat}on of issues contributes to
the smooth 6peration of the systgm after the filing of the
initial b;ief byxthe appellant. 'Aé a result, the brief in
tesponée by the Attprney General can fecus on specific and

clear issues, and similarly, the opinion of the court can be

drafted to respond to the most significant issues raised.

Ultimately, of course, high quality representation in death
penalty cases goes a long wayﬁtoward making California's
judicial system equal and fair. This alone is justification’
fpr this specialized effort.

Finally, the office has had significant impact in the
legislative and rulemakin? areas. Strong legislative contacts

have resulted in the views of the SPD being known on many

.criminal law substantive issues pending before the California

legislature. ‘Pf even more direct significance, the agency has
had eignificant%influence in the adoption of appellate rules
which contribute to the operationzal efficiency of tne entite
appellate system, particularly as it affects indigent criminal

appeals. Recommendations 16, 20 and 21 of the NCDM Evaluation

suggest amendment of ‘the rules of appellate procedure to allow
for streamlxned/proce551ng of cases. The SPD has been influen-

tial in the amendment of Rules 22, 33, 35 and 39 and /heir

S




efforts have been noted by the Judicial Council of Cal{fornia.

(Report of the Judicial Council of California, 1982, p. 30)

One cautionary note s@@uld be inﬁected here. It is noted
elsewhere in ;this evaluation that the SPD should undertake the
hiring of awéystems analystoéo assess the information collec-
tion aspects of the agency, and to insure accurate collection
and dissemination of daté regarding its operations. :?his data
collection is particularly important in’the areas mentioned
above, where greater efforts should be undertaken to collect
'specific data regarding the number of requests for assistance
by outside attorneys, the number of attorneys assistedoby out-

side training, and successful legislative efforts.

FINDING fIVE--THE STATE PUBLIC DEFENDER HAS DEVELOPED

STRONG WORKIﬁb RELATIONSHIPS WITH JUDGES, CLERKS,

PROSECUTING ATTORNEYS,‘AND THE LEGAL COMMUNITY IN GENERAL.

D

In the first evaluation, it w;s noted that a number of
judges and clerks found it difficult to get-along with at-
torneys from the State Public Defender, and asserted that many
were éveg;ly hostile or overly aggressive. That opinion has
significantly changed during the past three and one-half
period, 1ar§ely due to\a sense of growing professioﬂalism

within the agency.

AN
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This change in perception of the égency is perhaps best
dembnstrated by the outpouring of supportafor the agency dﬁring
1982 hearings before a Senate Finance Subcommittee. Many
geﬁior members of the judiciary spoke in the mosﬁ supportive
terms of the yalue of the agency and the need for retention or

expansion of its scope. (Samples of these letters are attached

to this report as Appendix C.)

In addition, the direct contact by the director,pfzthe,,
agency, Quin Denvir, with judges on the appellate court has
gone a long way toward deVelopment of trusting and open rela-

tionships.,,Judges were deeply appreciative of Mr. Denvir's

|
)
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™
~

concerns for the office's relationship with the courts.

Much of the change in attitude comi;g”from judges and .
clerks has to do with careful attempts by office staff to
cultivate strong working relationships with these individuals.
Chief assistants in the various offices frequently meet with
the judges to discuss administrative matters. The written
resources available through SPD have also contributed to their
enhanced'iwage in the legal community. This is especially sb

with trial counsel. The availability of duty day attofney, the

'extensfve training materialsf-especially in the death penalty

area--and other resources of the office make the SPD a vital -,

arm in the continuing legal education of practicing private

b )

attorneys throughout the state,
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cases.

One frequent complaint 5& the trial“bar was that of the
raising of claims of ineffective assisténce of counsel by staff
of the SPD. Many trial attorneys and judges felt that the
issue was indiscrimiqgtely raised. The office has developed a

standard procedure to govern trial counsel contact. Policy

Manual, Part II, V.

The evaluators requestedcinformation on the percentage of
cases raising the issue of ineffective assistance of counsel,
using the most recent quarter of 1982. Of the 361 cases sur-
veyed, 36 raised the claim, approximately 10 percent of all

In nine of these cases, a habeas corpus. writ was filed

pursuant to the proc&durés set forth in People v. Pope, 23 Cal.
36‘412 (1979) . This consﬁituted about 2.5 percent of all
cases. In 13 other cases (3.6 percent) the issue was raised
specifically in the opening br%gf. In 10 cases (2.8 percent)
the issue of ineffective assist;nce was raised in a footnote ér
some other summary‘manner merely to respénd to a possible
argument that a different substanﬁive iséue was ndi properly
preserved in the trial court. Thus, ineffective assistance
claims are raised, at most, as a ‘separate issue in éppgbii- v
mately 6 out of 100 opening briefs.* The evaluagprs feei that
trial:bounsel's sensitivity to this issué‘has eXaggetaEed~their
sense of the frequency 6f its occurrénce,’ |

"

In the NCDM Evaluation, .Recommendation 8 suggésted,that

ES

attorneys with the state public defender sought motions to
/

V4
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augment the record in order to obtaiﬁ more time in which to
file an opening brief. Upon inquiry, this iséue no longer
appeared to be a problem with the office.
judges and clerks acknowledged thatwextensions from‘the agency
are not infrequent, no ohe suggested thé§ the number of exten-
sions sought is inappropriate. Moreover, most acknowledged
that the SPD has been more efficient than the Attorney
General's office in not seeking extensions for abnormally long

time periods.

Recommendation 7 of the NCDM Evaluation noted some diffi-

culty in the relationship between the office and clerks of the

Appellate Court. This situation seems to have been almost
totally overcome. Most clerks had nothing but praise for the

office. Nonetheless, to insure that relationships between the

'cffice and clerks are cemented, and that procedures are

followed, clerks should be included on the agenda of SPD °

training programs. e

There is, of course, a negative side to the issue of insti-
tution;lizationqservices. The office, during its short 1i£e,

has;haa to come to grips with issues which exist in every large

Co* fhese figures, of course, do not reflect the cases handled by

the SPD in which no opening brief is filed at all, including
abandonments. . o o §

- 23 =

While several of the
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office... Most fundamentally, the office has had to deal with
the delicate balance of providing cost efficient services in an
area mandated by both federal and state constitutions, against

the need to maintain independence from other sectors of the

criminal justice system, and from the very sources to whom the

office owes its existence.
|

The evaluation team observed some of the tensions of in-
stit&tionalization auring our office visiés. Internally, these
issues manifest themselves in the dilemma felt by managing
attorneys who wish to be good administrators but also wish to
continue to represent individual clients. The entire staff
grapples with the quesfion of maintaining trust among them-
selvés, and not s?mply following anonymous procedures which
come down from an invisible administrative office ;bove.‘ The
office is aware of the issue of becoming too top-heavy‘with the
business ofcadministration, ;hilenlosing sight of essential
purposes. Staff attorneys %eel more anonymous in larger
offices, and sometimes feel overwhelmed by regulations and
paper. Some feel that they are being "spoon fed“Awith forms
and procedures, and that much of the personaliz&tion and
intimacy in the early days of the office have been ldst in the

face of rising case loads and increased expectations for the

_office's performance. Many of the office's more éxpe:iepced

staff, both attorney and support, have begun to deal'with the

issue of specialization versus genéralization. For the %F-

torneys, this means grappling with the difficult question of -

-24 -

‘handling only one particular type of case, such as death
penalty work, as opposed to handiing the general»cases as they
come in. For support staff, this raises the dilemma of becom-
ing a word processing operator all day long as opposed to
handling the generél work of the office as it develops.
“within the greater community, the State Public Defender
deals witp the annual quesfion of whether it can continue to
grow, or even maintain its current size, in an era of diminish-
ing government resources and the perception (usually erroneaus)
that bureaucracy somehow equals evil. 1In both the legislature
and withilhe jddiciary before which it pracgices, the agency

walks a delicate line between independence and cooption.

These issues’are not unusual, nor are Ehey unique to the
State Phblic Defender. 'Virtually every large, state funded
defender office iq the country hgé come to grips with these
issues. The solﬁtionprrovided by the State Public,Defender
have been thoughtful, and in many instances unique. As the )

findings above demonstrate, the office has proved to the satis-

faction of the evaluation team that it is among the highest

)

{

quality and most éanscientiqus programs in the United States."

- 25 - o | i
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III. Recommendations for Imp:oVement

Haviﬁg established the fuudamental soundness of the
operation of the State Public Defender, the following section
of this evaluation will contain recommendations for improvement
in its operations. These recommendations wili be divided
between internal ooerational issues and "exterhal" issues, in-
cluoing those observations of the evaluation team which go to’

the quality of representation for the indigent in the appellate

process outside of the operation of the State Public Defender.

Obviously, not all areas in the operation of the office
have been covered. There were many areas réviewed by ttev
evaluators in which our general'consensus was that no addi-
tional improvement was required. The recommendations which
follow are keyed d1rectly to the appellate standards, as well

7.
as %o the recommendat1ons contained in the original evaluatlon

by the National Genter for Defense Management.

A. Internaltoéerational Issues

a

l; Information Management (Standards, II-B)
T ‘

RECOMMENDATION IL-T"E STATE PUBLIC DEFENDER SHOULD OBTAIN

o
e

THE.- SERVICES OF A PROFESSIONAL COMPUTER SYSTEMS ANALYST TO

DEVELOP MECHANIZED INFORMATION RETRIEVAL METHODS AND REPORT

FORMATS‘NECESSARY FOR PROGRAM MANAGEMENT AS WELL AS- PUBLIC

INFORMATION NEEDS.

- 26 -
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THE MANAGEMENT SYSTEM ADOPTED SHOULD REFLECT DATA THAT ARE

ANALOGOUS TO THE NLADA AMICUS SYSTEM DEVELOPED FOR TRIAL

LEVEL REPRESENTATION AND SHOULD RELATE CASELOAD AND

PRODUCTION DATA TO ATTORNEY TIME AND WORKLOAD REPORTS.

One of the primary reccmmendations of the NCDMTEualua-

tion was that the SPD "should immediately adopt uniform sta-

tistical and case docketing procedures.f Recommendatioqu,
pé@e 18. The evaluators found improvement since the lasg 't
evaluation, but much work needs to be done. While numerous

statistical reports are being kept by the office, most informa-
tion flows intokthe gdministrative office without relevant data

interpretation or reported back to the district offices. More-

.over, readily understandable'statistical information could and

should be deveioped for response to the legislature and the

Judicial Council. We urge the office to continue the progress
made and to focus their next stage of éevelopment on central
capture and storage of data consistent with data flow prin-

ciples developed in the NLADA Amicus Systems, discussed below.

 NLADA has dorie the most extensive work in the country

‘on manual and automated management information systems through

four differeqt gramts from the Justice Department's Bureau of
Justice Statistigs; These .studies have produced several sig-
nificant documents, including the four volume Defender Manage-

ment Informatlon Systems Feas1b111ty Study, publlshed in 1979,

y . - 27 -
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and the two volume Amicus System, an actual management informa-

tlon system for trial-level public defender offices. Some

adaptawion of the Amicus System would be required, since i{;

\

principal focus is on felony and misdemeanor representation at

the trial level.

Until such analyst is available, we recommend that work

begin on implamenting the following recommendations, which are

core requirements for an efficient system.

RECOMMENDATION 2--EFFORTS SHOULD BE MADE TO SIMPLIFY AND

CENTRALIZE THE INFORMATION MANAGEMENT PROCESS WITH-ALL

- DELIBERATE SPEED. REPORTS SHOULD BE GENERATED FRQE THE

, A\
LEAST AMOUNT OF ENTRIES AND INFORMATION POSS IBLE, }ND FRCM

THE MOST EFFICIENT PERSONNEL POSSIBLE. DOCKETINO CARDS

SHOULD BE THE PRIMARY SOURCE OF ALL INFORMATION GOING . IN

AND OUT OF THE OFFICE RELATING TO WOﬁK PRODUCT. THE DOCKET
/ 7

CARD SHOULD BE GENERATED AT THE POINT OF CASE OPENING, AND

ALL MAJOR EVENTS SHOULD BE RECORDED ON IT. THIS INFORMA-

TION SYSTEM SHOULD BE GENERATED FROM INFORMATION CAPTURED
FROM THE DOCKLT CARD.

The evaluation team wds”limited by tiz- in making

extensive observations regarding the 1nforﬁ2tlon system now«in

operation. The follow1ng flndlngs are not a complete systems

analysis, -but are representatlve of current shortcomings.

N Q
N1
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These observations point to shortcomings in the information
system which will require indepth consultation by a profes-

sional systems analyst. Some of our observations were as

follows:

o0 The current central docket card does not contain
data from which agency-wide reports can be generated

on the work performed hy the office.

\
"0 Some team leaders do not keap active records by

‘team. In these cases, there are no reports which

are meaningful to the team itself..

o Althqugh statistical summaries are prepared, no
narrative interpreting the statistical information
is provided for easy summary, and in many instances
the data are reported on forms containing abbrevia-
tions which are meaningless to those outside of the

agency.

o -Therevdoes not appear to be an effective tickler
systemgfer the non-receipt of records once they have
been oréered. The central docket clerk should have
a record of the date Of request for records and a
follow-up system to ensure that records are received

in a timely manner.



Mail whicﬁ comes into the Los Angeles office could
Ve
go through the central docket clerk for recording of

court action before distribution to the attorneys.

Copies of proofs of service on all outgoing
pleadings should go through central docketing for

recording.

Historical records for the‘office essenfaally(have
been generated from attorney monthly reports. The
Chief Assistant keeps a record of the number of
assignments rquiéed by the office and generates
reports from his or her individual records. The
team leader reports the monthly activity of
individual attorneys from reports filed by the

attorneys.

In those situations where timesheets are kept, there
is a policy that they should be filled out daily at
half hour increments. However, many timesheets are

filled out at the end of the month with miscellane-

 ous information being filled in on the back.

Bl

F

 Both monthly reports and’timesheets kept by at-

torneys amount to "dream sheets" which ﬁay not °

accurately capture information, and are not kept by

" the mqst efficient and appropriate staff member.

- 30 -

o ' The Amicus_System's case closing sheets may capture

additional data péefﬁl to the office, but not cap-

tured on the central dbcket card.

0 Reports using the weighted-work-unit theory should

be on a preprinted form to be checked off. Because

the weighted-work-unit theory deals largely with the
length of the record, much of the information could
be kept by docket clerks.

As has been noted elsewhere in this evaluation,. a’

number of significant efforts by the office are not adequately

factually demonstrate the scope of its effectiveness by report-

- 0 . '
[;wllm;]’ documented and reported to outside sources. The agency could

ing its activities with the legal community, such as distribu-
+ion of ARSNL materials, responses by the duty day attorney,
and requests for assistance to private counsel and local public

[;qllnmuk defenders by agency attorneys handling death pénalty cases.

RECOMMENDATION 3--THE STATE PUBLIC DEFENDER SHOULD PREPARE

AN ANNUAL STATISTICAL REPORTUCONTAINING INFORMAT JON ABOUT

ITS OWN ACTIVITIES, AS WELL AS THE SERVICES WHICH IT PER-.

'FORMS ON BEHALF OF THE LEGAL COMMUNITY.

Many persons inte;viewedpsuggeéted that‘phé number of
appeals has risen dramatically in tyé past several years, al-

legedly due to the existence of the right to appointed counsel

o N “ | ﬁﬁ&Ri
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unnecessarily: Kf rs¢, the report strongly suggests that exces-

e

on appeals. On several occasions, we heard comments indicating

‘that meveryone appeals because they have nothing to lose." cive numbers of appeals are being filed from the trial court in

This is just one example of areas in which the State Public general; second, the report suggests that "many” appeals raise

Defender could give additional perspective on the dimensions of only sentencing issues after guilty pleas. Both of these

appellate practice by the preparation of an annual‘réport assertions may be subject to disputeﬁ based on accurate factual

summarizing its statistical information in a way which is recordkeeping by the SPD. As regards the first, it should be

 digestible by the legal community. Publication of an annual noted that the same reports indicate that there were 45,082

report would also allow the agency to document“its extensive convictions by guilty plea in 1981. Table XIX, page 79. If

efforts toward education and impact among private counsel on this number is added to the total number of felony trial and

misdemeanor convictions obtained in the Superior Court in that

appeal.

year, the total number of appeals actually equals less than 10

The need for an annual report is demonstrated by percent of the total number of convictions.

statistics encountered by the evaluators in the 1982 Annuél

Report of the Judicial Council of California. For example, the With regard to appeals from pleas of guilty, the only

ground set forth in the report of the Judicial Council is that

Council reports in Table 7 on page 52 that 4,730 criminal

appeals were filed in 1980-8l. The report goes on to say that _w " ]* of sentencing. Appeals from pleas of guilty are also permitted
appeals equalled "110.3‘percent of convictions after cohtestedT_ , _Mﬂll::A‘ , in California based.on preservation of limited pre-trial is-

- érials in Superior Court". The report states that this figure —wull:ili sues, such as the validity of a search and seizure, as well as
"continues to suggest that many appeals raise sentencing ques- - ]b éhallenges to the propriety of the plea ‘itself, under Boykin Vf
tions after guilty éleas," On page 53, the report goes on to 'F::II:i | Alabama, 395 U.S. 238 (1969).
say that "although guilt cannot normally b? rebiewed on appeal o f:: ﬂuwﬂp
after a gui;ty“plea‘(Pen. Code, §§ 1237, 1237.5).”issfés relat- | ’h;:llwili \ ?&e Judicial Council!s‘report’demo?strates the neeé*?or
ing to the sentence can be raised.” ’ ?wmu s another perspective in the development of accuréte statistical

| ;[n‘l"!"'} ’ information regafding appeals in California. |
Whileuthe report professes objectivity, the statistical ";jlrf“J e 0 ‘ : ) !
“information:reported exagéeﬁates two aspects of appellate work I’ 7”]b

- 32 -
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2. Client Contact (Standards, I-I)

RECOMMENDATION 4--EVERY CLIENT REPRESENTED BY THE STATE

PUBLIC DEFENDER SHOULD RECEIVE AT LEAST ONE PERSONAL INTER-

VIEW FROM THE ATTORNEY REPRESENTING THE DEFENDANT IN THE

APPEAL. THIS IS PARTICULARLY TRUE WHERE A LARGE PERCENTAGE

OF CLIENTS ARE SPANISH SPEAKING OR USE ENGLISH AS A SECOND

LANGUAGE, ARE POORLY EDUCATED, OR HAVE DIFFICULTY WITH THE

WRITTEN AS OPPOSED TO THE SPOKEN WORD.

This recommendation is a virtual reiteration of

Recommendation 10 of the NCDM Evaluation. Obviously, little

progress has beer made in this area. The Appellate Stahdards
specifically state, "all appellate defender clients shall be

personally interviewed by-the attorney who will actually be

handling the case." The staﬁ&grds detail the need for written

office policies in this regard.

SPD has a policy regarding client contact in Part 2, IX

of the policy manual. That section states:

Preferably each client in custody should receive
at least one perscnal interview from his or her
appellate attorney. Unfortunately, the State
Public Defender does not have the resources,
given our present funding levels, to always
accomplish this worthwhile objective due in
large part to the lack of propinquity between
offices and prisons. Therefore, this decision
is left to the individual discretion of each
attorney depending upon the needs of the case.

- 34 -

The evaluators reject this policy as an adequate pro-
tection of the attorney-client relationship on appeal. ‘While
many staff attorneys stated that they visit most of their
clients, an equal or larger number of attorneys stated that
since office policy did not require a visit, they were not
inclined to take the trouble to make a trip. 'Many flatly
asserted that they conduct all of the necessary business with

clients by correspondence. These responses are unacceptable.

The evaluators will not develop a detailed analysis of
the need for individual attorney-client contact in the appel-

late process. Suffice it to say that from the client's per-

‘spective, the failure of the attorney to establish any personal

relationship during prolonged representation constitutes a
reaffirmation of the cold, impersonal and inhumane aspects of
the criminal justice system. That client's only positive link
to the criminal justice system, the State Public Defender,

should not be a contributor to that attitude.

A number of justifications for the failure to make
client visits wére offered by égency.staff and administrators.
The foremost of these was finances. Second most prbminent was
distance to the institutions. Keepiﬁg these factors in mind,
the evaluators spggest the folloﬁing possible soluticns,
recognizing’ that the onl§ Qay in whicﬁ this policy will be
implemented, ultimately, is through direct mandate from the

administrative offices. The office may wish to- explore:

- 35 =



. st s P e AT L YT T R

o The possible cootdination of visits at diagnostic
centers, which are more proximate to offices than
the maximum security institutions at which most

inmates are ultimately located;

o The possxbzllty of "exchange visits" in which one
office v1s1ts the clients of another office in an

institution more prox¥imate to it;

) Exploration of the pessgble availability of state
cars for carpooled multiple visits by attorneys. 1In
many instances, prison visits can be coordinated to
allow the attorhey“to visit several clieﬁts'in one

daf;

RECOMMENDATION 5--THE STATE PUBLIC DEFENDER SHOULD WORK

WITH PRISON AUTHORITIES TO FACILITATE PERSONAL INTERVIEWS

WITH AGENCY STAFF.

%

In the,experiencean the evaluators, prison authorities
reszst intervention by any outside agency to obtain access to
prlsone;s. However, over time, prlson authorities learn to

trust agency attorneys and agree to cooperate.

When prison visits are 1ncreased the’ agency should be

e

sensitivé to the need for minority ard Spanlsh-speaklng at-

w

torneys, set forth elsewhere in this evaluatlon.

L
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3. Internal Structure (Standards, II-A, D and G)

RECOMMENDATION 6--THE STATE PUBLIC DEFENDER SHOULD CONTINUE

TO WORK TOWARD THE GOAL OF ONE LEGAL SECRETARY FOR EVERY

TWO. ATTORNEYS WITHIN THE OFFICE. THIS IS IN ADDITION TO

SUCH OTHER SUPPORT STAFF AS SHALL BE NECESSARY.

Since the time of the first evaluation of the SPD, the

office has made significant strides in its internal structure.

First, in compliance with recommendation l7vof the NCDM Evalua-
tion, the State Public Defender has fully integrated the San
Diego office into the structure of the larger agency. This
integration has been accomplisheavwithout the loss of several
of the unique and positive features of the San Diego system,

which will be described elsewhere in this report.

The agency has also adopted a comp;ehensive policy
manual setting forth office procedures in detail. The manual
also covers the maintenance of files, and a description ef
respon51b111t1es of team leaders, chief ass1stants and the
chief deputy. Accurate ]Ob descriptions have also been de-a

veloped for every position in the office.

The office has fully integrated itself into the
california State Civil Service structure. This has both good
and bad“effects on the office. It guarantees merlt selectlon,

and also requires that the office be attentlve to issues of




e

A

“has achieved compliance with Recommendation 12 of the”NCDM

equal employment. It also guarantees salary parity with com-

parable positions for lawyers throughout state government.

The major drawback, however, exis;s in the cumbersome
structure bthhich persénnel must be~hir§g on a once-a-year
basis. ‘These procedureé lack the flexibility to allow for
hiring of the most qualified individuals wheﬁ vacancies occur.

However, no viable alternative appears to be available.

Agency size now stands at 101 attorneys and 56 1/2 sup-

port staff. Breakdown by office is as follows:

. : Los San San
Administrative Sacramento Angeles Diego Francisco
Attorneys 2 25 38 7 3/4 27
Support ~ ’ -,
‘Staff 4 15 19 3 1/2 15

At first blush, these numbers indicate that the agency

Evaluation. However, as the office has grown, its need for
support staff to perform functions other than actual typing of

work pf6§uct has expanded concomitantly.

Throdghout the SPD, the evaluators found a shortage of

secretaries whose principal duties include the typing of briefs
and other work product. The administrative dﬁﬁice shoulq;s_kQ§
' ‘ ,r"'/" X

undertakg a close examination‘qf the attorneyﬁtoféécretary

e
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ratio, and should work{toward a two-to-one balance. This
balance can also be achieved by the purchase of additional word
processing equipment with recomposition capability. Secre-
taries whose principal duties include typing should be free to

perform these duties, and some consideration should be given,

particularly in the larger offices, to the possibility of hir-

'ing a 'support person for the sole purpose of copying, binding,
. /s

/,f
and delivery of work product to the clerk's offices in the

various courts of appeal.

RECOMMENDATION 7-~-THE STATE PUBLIC DEFENDER SHOULD UNDER-

TAKE ADDITIONAL EFFORTS TO RECRUIT MINORITY ATTORNEYS TO

ACHIEVE STAFFING REFLECTIVE OF THE LOCAL COMMUNITY, THE

LOCAL BAR, AND THE AGENCY'S CLIENTS.

Race and sex characteristics for the office break down

as follows:

o

Composition by Race
G

White Black Asian Hispanic Other
¥ 3 # 3 # 3 # $ # 3
Attorneys 78 (77 6 (6) 5 (5) 9 (9) 4 (4)
Support ,
Staff 23 (39) 13 (22) 5 (9) 12 (20) 6 (10)
m
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Composition by Sex

L.A. sac S.D. ~ S.F. Statewide
M F M F M F M F M F
Attorney 23 15 16 9 3 4 15 14 c 57 42

Clerical 3 18 1 12 - 5 1 13 5 48

As can be immediately ascertained, attorneys with the

agency are overwhelmingly white. This can be a distinct prob-
lem, particularly if the agency follows the evaluato:s' recom-

1
1

mendations with regard to increased client contact.

f}

¢ The evaluators do not have demographic data on racial
composition in the various coﬁmunitiesvserved by the agency,
nor as to the racial composition of the iocal bar in each of
these communities. However, the agency should strive to im-
prove the balance of racial composition among its attorney
staff. c |
It should be noted that the office's overall male- \¥>§:

female ratios are oxcellent among attorney staff.

9

P

RECOMMENDATION 8--IT IS RECOMMENDED THAT JOB DESCRIPTIONS N

BE WRITTEN CONSISTENT WITH THE;UNION CONTRACT, PARTICULARLY

WHERE SUPPORT STAFF ROTATE INTO ABSENT OR UNFILLED POSI-

TIONS. * IF A PERSON TRANSFERS INTO A HIGHER PAYING JOB

TEMPORARILY OR FOR A PERICD OF DAYS OR WEEKS, THIS SITUA-

T ION SHOULD BE CONSIDERED ANﬂ A CONSISTENT POLICY SHOULD BE

Il
L2

DEVELOPED FOR PAYMENT OF THE PERSON WHO HAS ACCEPTED ADDI-

TIONAL RESPONSIBILITY.

Civil Serv%ce provisions may cover worf per formed out~
side of the olassiéication described. ’However: because many of
the agency's staff have recently joined a union, there is an
increased need for olear delineation of job descriptions and
resbonsibilities,aas Qell as conﬁingencies for handling tkLe
necgﬁsity of transfer on a temporary or part-time basis.

/ o

(

RECOMMENDATION 9-~-THE OFFICE SHOULD SYSTEMATIZE ITS SLIP

OPINION SYNOPSIS SYSTEM AND CIRCULATE THESE OPINIONS ON A

REGULAR BASIS TO ALL ATTORNEYS, BOTH WITHIN THE AGENCY AND

IN PUBLIC DEFENDER OFFICES THROUGHOUT THE STATE. DISTRIBU-

TION OF THIS SYNOPSIS COULD BE ACCOMPANIED BY DEVELOPMENT

OF A "HOT ISSUES" LIST FOR TRIAL PUBLIC DEFENDERS. ,
B : I

Office facilit%es»and equipment appear to be adequate;
though space is approaching maximum usage everywhere. Library"
fécilities in each of the offices are excéLlent; and ihclude

access to the extensive materials documented in ARSNL.

The evaluators note the expense of circulation of

'extensive“advance sheets to"stafﬁlthroughout thé agency. This

method of circulation does not highlight cases by issue. Many
state appel;a%e defender offices have developed effective

newsletters Whichﬁsynopigze recent cases on a monthly basis,

r~

¥
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cataloguing them by subject matter. These materials, developed
from the most recent case law, can be of immense assistance to
both agency attorneys and to public defenders and private

counsel aﬁzthe trial level.

Staff assigne@ to this task might also be able to
develop a list of "hot issues." This list would be of great
assistancé to trial attorneys, who could become attuned to
making a record on a particular argu@ent which stands a good

chance of success. -

4. Brief Preparation--(Standards, I-L) <N

RECOMMENDATION 10--BOTH DIRECT CLIENT ADVCCACY AND TRAINING

'FUNCTIONS OF THE STATE PUBLIC‘DEFENDER/SHOUDD EMPHAS1ZE THE

SHARP FOCUSiNG OF CASES ON ISSUES OF GREATEST IMPORTANCE TO

THE REVIEWING COURT, WHETHER THROUGH EFFECTIVE STATEMENTS

OF.FACf; WRITTEN ARGUMENTS OR ORAL ARGUﬁENTS. THE APPEL-

LATE COURT'S CONCERN ABOUT LENGTH OF STATE PUBLIC DEFENDER
— ,

° BRIEFS APPEARS UNFOUNDﬁb IN LIGHT OF STATISTICAL INFORMA-

‘TION.

Althpugh the work product of the office was generally
praised, és noted above, there were some criticisms. Most

prominent was the observation that some briefs were too long,

and that some briefs raised too many issues or issues which had

beeﬁ’decided aéversely to the SPD's position. 1In fact, several

<

of the briefs from San Francisco and Sacramento included State-
ments of Fact which seemed unnecessarily long and included
facts which were not necessary to a thorough understanding of

the issues.

bvirtually every judge interviewgd made observations,
regarding the length of briefs filed by the office. Most
judges interviewed, when asked what their strongest criticism
of the office was, stated“that the briefs which were filed were
too long. In San Diego, by contrast, the judges interviewed
made the opposite observation. There, judges stated that some
briefs filed by the SPD were short, and lacked the intellectual
development of issues which could assist judges with ﬁseful
indepth analysis for decision making. Perceptions as to length
and brevity appear inaccurate in light of statistical informa-

tion gathered by the evaluators.

The evaluation team requested a survey of opening
briefétfiled during the most recent.quarter of 1982 (May, June-
and July). During that period, the four offices filed 361

opening briefs. Breakd&@ns by office were as follows:

Total Briefs Average Issues Average Page

Filed © Per Brief Length of Briefs
Los Angeles 157 S 2.36 20.4
Sacramento 84 2.08 : 17.4
San Diego 45 2.70 21.9
San Francisco _75 - 2.68 27.8
Total = - 36 : 2.45 - 21.9




Based on this sample, and judging from the shared ex-
perience of the evaluators, the office can hardly be criticized
for excessive length or brevity in its briefs, or for excessive
numbers of issues. All offices fall within close proximity. A

common experience among the evaluators is that there is a "lag

‘time" between the judges' perceptions of brief ieﬁgth, particu4

larlykexcessive length, and actual length. In all probability,
the early briefs of the State Public Defender were longer than
those currently filed, which further reflects the experience

gained by staff attorneys in presentation of issues.

The underlying concern of judges -and writ clerks lies
with the volume of work performed by the appeals courts, and
the co;responding need for focused advocacy by an office doing

high volume filings.

Because of these criticisms and the evaluators' review
of briefs filed, it is recommendedﬁthat attention be given to‘
shorter, focused statementsjof fact, aréuments, reply briefs
and oral arguments. The office muet simply give censtant close
attention to making its best points with the most effect,

whether in words or in time.

RECOMMENDATION 11-~BECAUSE OF THE PREVALENT RELIANCE BY

- REVIEWING COURTS ON CONCEPTS OF HARMLESS ERROR AND

PREJUDICE, IT IS RECOMMENDED THAT THESE ISSUES BE CONCEN-

TRATED ON IN THE OPENING BRIEF AND NOT RESERVED FOR THE

‘44- il

REPLY BRIEF. NO USEFUL PURPOSE IS SERVED BY DELAYING

RESPONSE IN THESE AREAS.

The evaluators note that reply briefs were prepared in
the majority of’cases reviewed. In some cases, reply briefs
seem to simply reiterate issués which were dealt with in the
opening brief, or raise issues regarding prejudice and harmless

error for the first time. These practices should be avoided.

5. Timeliness of Briefs Filed (Standerds, I-E; II-H(1l)

-RECOMMENDATION 12--IN HANDLING AN INDIVIDUAL ATTORNEY'S

UNBRIEFED CASES, SUPERVISORY STAFF SHOULD DETERMINE A

UNIFORM NUMBER, AND WHENEVER THAT NUMBER IS PASSED, THE

SUPERVISING ATTORNEY SHOULD ENTER INTO 2 CONTRACT WITH THE

STAFF ATTORNEY WHICH WOULD DETAIL THE ATTORNEY'S SPECIFIC

RESPONSIBILITIES WITH REGARD TO DATES UPCN WHICH BRIEFS

WILL BE COMPLETED, AND SUPERVISORY RESPONSIBILITY WITH

v

REGARD TO HOLDING BACK ASSIGNMENTS. IN THE EVENT THAT THE

CONTRACT IS BREACHED, SPECIFIC CONSEQUENCES SHOULD BE

" DETERMINED, SUCH AS A PROBATIONARY PERIOD REQUIRING MORE

HOURS IN THE OFFICE, OR ANOTHER SUCH SOLUTION. . @ §
As noted above, the office was successful in obtaining

salutary amendments to Rule 33 of the Callfornla appellate

rules. ThlS amendment, combined w1th 1mprov1ng relatlons with

- 45 -
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the court and clerk's offices, works in the agency's favor in

preparing timely briefs.

Internally, some supervising attorneys felt that there
were not sufficient confrols on staff”to guarantee timely per-.
formance of duties. For this reason, some attorneys:take on
more new assignments than théy are able to complete. In some |
cases, supervisors look for a particular number, usually six to
ten briefs dqg, and "look into the situation" when that point
is passed. Within the SPD, this procedure can take on a more
formal aspect by thensuperQisor's review of quarterly reports
and the selection of a particular number after&which the‘con-

tract process would commence. This process may help to elimi-

nate untimely performance by SOme staff members.

6. Conflict of Interest (Siandarag, II-E)

o

RECOMMENDATION 13--THE STATE PUBLIC DEFENDER SHOULD ADOPT A

WRITTEN POLICY REGARDING‘THE CIRCUMSTANCES IN WHICH A

CONFLICT OF INTEREST REQUIRES THE WITHDRAWAL OF THE AGENCY *

DUE TO CONFLICT OF INTEREST.

National standards provide that writyenudefinitions of

situations which constitute»a conflict of interest should be

set forth in officeAPOIicies.” No such policy exists within the;'

SPD.

- 46 -~ - e

In practice, this issue appears to raise no significant
problems. This occurg primarily because trial offices are
particularly careful to assure that codefendants‘obtain repre-
sgntéfion by separate counsel, and as a corcllary, that the
public defender can only represent one of se&eral codefen-

dants. This policy simply carries forward into the appellate

‘level. Moreover, the unwritten policy’of the office suggests

that codefendants ordinarily cannot be effectively represented
by the office. Therefore, this area presents only a need for

written articulation of current policy.

7. Case Assignment (Standards, II-C)

RECOMMENDATION 14--TEAM LEADERS SHOULD BE THE FOCUS FOR THE

ASSIGNMENT OF CASES TO INDIVIDUAL STAFF ATTORNEYS. DIS-

TRIBUTION TO TEAMS SHOULD Bﬁ HANDLED ON A PURE ROTATION

BASIS FROM CLERICAL STAFF OR THE CHIEF ASSISTANT DEFENDER.

" ASSIGNMENT 70 TEAM MEMBERS SHOULD BE BASED ON_ WORKLOAD,

NATURE OF THE CASE, EXPERTISE OF THE INDIVIDUAL ATTORNEY,

AND OTHER FACTORS.

&

- The policies and practice of the SPD indicate that

Recommendatiqn 9 of the NCDM Evaluation has been adopted

throughout the agency. That recommendation set out an
elaborate "team concept"\for”superVision of new and experienced

staff. (See Appendix A, pp. 32-36.)
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, assignments. (See Appendix A, bp. 18-20.) In fact, the policy

IR

Recommendation 3, however, dealing with the method by

which assignments should be made, does not appear to be current,

g

. ,’/‘\EN/ -3 ‘n
practice. That :gq@mmendatlon suggests random assignment on a

{

; W . . »
rotation sasis to team leaders, who would then make individual

manual of the agency does not speak directly to the issue of
who is ultimately responsible for case assignments. This has
led to ambiguity., misunderstanding, and occasional delays in

client's cases in some offices.

Apparently, case assignments in two offices are now
handled almost completely in the discretion of the individual
staff attorney. The chief assistang reviews case files upon
arrival in the office, and makes known their availability.
Staff attorneys in need of additional cases may select from

those in which the transcript has been received.

‘While thlls process admira%ly puts responsibility where
it ultimately resides--with the individuai attorney--it could
theoretically lead to difficulties. These include the pps-
sibility of attorneys avoiding long and difficult recbrds; the
repeated selection of short’and arguably "easy" appeals; and a
lack of knowledge by the team leader as to the assumption of

new responsibilities.

This recommendation seeks to strike a balance between

the total aufonomy of the staff attornéy and the placing of
i
J
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total responsibility of case assignments on the chief assis-
tant. Because reports regarding the attorney work production
go to team leaders, the evaluators feel it approprigﬁe that

work assignments should come through the team leaders as well.

RECOMMENDATION 15--THE STATE PUBLIC DEFENDER SHOULD AR-

TICULATE SPECIFIC POLICIES REGARDING THE STAFF ATTORNEY'S

RESPONSIBILITY FOR COMPLETION AND TRANSFER OF WORK UPON

TERMINATION OF EMPLOYMENT.

4

The evaluators perceived séme potential problems in the
completion and redistribution of work outstanding at the time
of termination of agenéy attorneys. This area presents sensi-

tive ethical questions regarding the continuity of an estab-

lished attorney-client relationship.

At the least, staff attorneys should be meticulous in
the preparation of detailed transfer memoranda rggarding open
cases. Specific written policies should be devei;ped to guar-
antee the careful and equitable completion and redistribution

of ‘caseloads upon termination.

8. Oral Argument (Standards, I-M)

RECOMMENDATION 16--DESPITE GENERAL RESISTANCE BY THE COURT

OF APPEAL TO ORAL ARGUMENT, ATTORNEYS FROM THE STATE PUBLIC

' DEFENDER SHOULD CONTINUE TO EXERCISE CAREFUL BUT ASSERTIVE

4§




JUDGMENT IN THE SELECTION OF CASES TO BE ARGUED. ORAL

ARGUMENTS THEMSELVES SHOULD CAREFULLY FOCUS ISSUES TO THE

MOST ESSENTIAL POINTS IN THE APPEAL.

As noted in the NCDM Evaluatioﬁ} the problem with oral

arguments does not appear to lie within éhe State Pub;ic
Defender bﬁt with the Court of Appeal. Recommendatipns 18 and
19 5uggested the adoption of uniform rules regarding the waiver
of oral argument and scheduling ‘thereof. These practices ap-
pear to have been adopted by the Court of Appeal, but inter-
views with judges indicate that oral argument is generally

disfavored.*

Much of the articulated resistance to oral arguments
from judges came as a result of their feeling that nothing is
learned from ‘the oral argument process, and that éttorneys tend
to simply give rote recitations of the contents of the written
brief. If this perception is true, the actions of\agéncy 
attorneys must be‘refocused to guarantee attention to the most
essential issues on the appeal. Techniques of oral persuasion
should 'be studied at agency conferences, to guarantee maximum
impact. Several Appéllatg Court judges noted that there are

attorneys within the SPD who are known for their persuasion in

* The exception to this appears to be the Fifth Appellate
District in Fresno, where judges interviewed uniformly stated
that they encourage oral argument by SPD attorneys,
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oral argument. For these judges, it was a pleasufe to hear

articulate and challenging presentations.

RECOMMENDATION 17--NO ORAL PRESENTATION SHOULD BE MADE IN

THE CALIFORNIA SUPREME COURT WITHOUT PREPARATION FOR THIS

EXPERIENCE BY MEANS OF A MOCK ORAL ARGUMENT. SIMILAR

PRACTICE SHOULD BE USED WITH NEW AND INEXPERIENCED STAFF

ATTORNEYS AT THE COURT OF APPEAL LEVEL.

Because of the far-reaching impact of decisions of the
California Supreme Court, particularly in death penalty casés,
no oral argument should be conducted there without a mock oral
argument before a "panel™ composea of senior staff in the
administrative offices. - This presentation should not merely go
over the intended points to be covered during oral ar:gument,[i
but should constitute an actual presentation of the case. This
method of preparation is not only valuable for the staff at-
torney, but guarantées the best possible presentation on behalf

of the client.

Mock oral arguments are used regularly with new or
inexperienced attorneys at the Court of Appeal level. This

practice should be continued.

« P
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9. Withdrawal and Abanqonment of Appeals (Standards,

I-0)

RECOMMENDATION 18-~ARTICULATED OFFICE PROCEDURES STRONGLY

DEMONSTRATE THE NEED FOR A PERSONAL VISIT WITH THE CLIENT

BY THE STATE PUBLIC DEFENDER IN THE EVENT OF THE FILING OF

A "WENDE" BRIEF.

Criteria for the abandonment of frivolous appeals are

set forth in Anders v. California, 386 U.S. 555;(1967) and

People v. Wende, 25 Cal. 3d 436 (1979). The State Public

Defender policy provides that an attorney;is not to file a
brief which raises only frivolous issues, even if one is
réquestgd by the client. Policy Manual, Part 2, XIV. The term
"frivolous issue"” is not defined, but is left to the best pro-

fessional judgment of the attorney.

Office policy is to have the case read by another at-
terney, and if neither‘caqifind an issue of merit, the clienﬁ
is to be informed. The client is then advised of the right to
abandon thekappeal_pr to file a supplemental brief when a

"no-merit" brief is filed by the State Public Defender. If the

i

- client desires to pursue the appeal, the office procedure is to:

1. Submit a brief summarizing the case and facts,

stating the principal issues at trial;

ey -
/52

2. Make no argument either that the case is frivolous

or that it is not;

3. Ask the court to conduct an independent review of
the entire record to determine whether the case

contains argquable issues;

4. Submit a declaration asserting advice to the
defendant of the nature of the brief, personal
service, and the client's option to file a sup-

plemental brief on his own;

5. Indicate that the attorney is not asking leave to
withdraw, but that the client has been advised that
he or she may ask the court to have the attorney

relieved if he or she so desires.

6. ,Maﬁe certain thé client has a copy of the record on

appeal in order to file the supplemental brief.
The Policy Manual includes a sample brief.

The above procedures simply reemphasize the recommenda-
tions of the evaluators regarding client contact. The decision
to withdraw or abandon a frivolous appeal is particularly sen-

z

sitive, and is frequently misunder§téod by clients. Attorneys

2N ‘ °
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. This process should be ticulated cl 1 articularly fo
choosing to withdraw from appeals should therefore take great P shou. ar % ulate early. p rly r

. . . . complex cases with a high potential of federal court collateral
care in explaining this process to the client. P gh P

attack, as well as for new and inexperienced attorneys making

. 3
: decisions as to thei i iscreti ti .
RECOMMENDATION 19--THE STATE PUBLIC DEFENDER POLICIES n to thelr first discretlonary options

SHbULD SPECIFICALLY STATE THAT NO-MERIT BRIEFS WILL NEVER

; As is emphasized elsewhere in this report, every effort
BE FILED IN CASES IN WHICH THE CLIENT RECEIVED THE DEATH phasized elsewhere in eport. o £

should be made to assure client input in the option to pursue

PENALTY OR A SENTENCE OF LIFE WITHOUT PAROLE.

N discretionary review.
This recommendation is made, not because of the evalua-

V o . s . . e
tors' perceptions that the State Public Defender would ever The adoption Qf spe01f1¢ criteria, as well as the

| s . . ‘ . . h £ isti £ the numbe
file a no-merit brief under these circumstances, but in order s pp——" development of statistics to reflect the number of gppeals

to articulate a policy which has implications for all assigned filed may help to answer a criticism from several judges that

appellate counsel in the State of California. Unfortunately, too many petitions for hearing are filed by the State Public

'some lawyers consider the filing of no-merit briefs in even the Defender Th1§ criticism, however, 18 unfounded in light of

i
. Ay

. statistics which indicate that the office filed petitions‘in
most serious of cases. z , g

less than 258 of the cases to which it was assigned between

10. Discretionary Appeal (Standards, I-N) 1979 and 1981. These flgures compare favorably w1tb rates of

other appellate offices and private attorneys throughout ghe

RECOMMENDATION 20--THE STATE PUBLIC DEFENDER SHOULD ADOPT country. |

WRITTEN PROCEDURES FOR DETERMINING HOW CASES, SHOULD BE
A
/

REVIEWED AND WHAT STANDARDS SHOULD BE APPLTiD WHEN DEC IDING -1i. Zealning (Standards, I-K) SR =

&

- RECOMMENDATION 21--CLERKS sHOULD BE INCORPORATEL INTO

WHETHER A DISCRETIONARY APPEAL TO EITHER STATE OR FEDERAL

- COURT SHOULD BE TAKEN. | 7

S
ORIENTATION AND TRAINING PROGRAMS OF THE STATE PUBLIC

DEFENDER. ALL NEW AND SENIOR ATTORNEYS SHOULD REGULARLY BE

REFRESHED AS TO_THE CURRENT WRITTEN AND UNSPOKEN POLICIES

This fécomggndatioﬁ is taken verbatim! from the National

Standards. No current office policy exists, dnd decisions as

to discretionary appeals are left to individual attorneys. QAND ARRANGEMENTS MADE ?E EN CLERK”S QFEICES AND THE

. 58 -
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CALIFORNIA STATE PUBLIC DEFENDER. SOME CONSIDERATION

SHOULD ALSO BE GIVEN TO THE INVITATION OF WRIT CLERKS TO
SPEAK TO STAFF.

As noted in the section of this evaluation on cost
effectiveness of the State Public Defender, training is one of
the office‘s strongest aspects. The current training programs
could be improved by inclusion of staff from clerks' offices,

as well as writ clerks on the agenda’of SPD training programs.

B. External RecomméhdatiOns for the Improvement of

Indigent Defense Services on Apteal 5

1. Selection of the Director (Standards, I-A(l))
T '\j/

“RECOMMENDAT ION 22-—THﬁ STATE PUBLIC DEFENDER LEGISLATION

/

SHOU%D BE AMENDED TO PROVIDE THAT THE DIRECTOR BE CHOSEN ON

i
/4

THE'EASIS‘OF MERIT BY AN INDEPENDENT COMMITTEE OR BOARD

CONSISTING OF BOTH LAWYERS AND NON-LAWYERS. THE PUBLIC

DEFENDER SHOULD NOT BE A GUBERNATORIAL APPOINTEE.

s}

This recommendation is virtually identical to the first

recommendation of the NCDM Evaluation. Moreover, itvreflects

the language of the first standard of the Appellate Standards.
0

‘Perhaps no other issue is as sensitive, nor as important to the

long-térm operation of the State Public Defender.

S

<
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The standards also provige that the chief defender
shall Aot be selected on the basis of political affiliation,
but on the basis of merit alone. The evaluators wish to
emphasize that they have found no evidence that the current
appointee has been selected on any basis other than merit, nor
that the current director is not adequately performing his
job. 1In fact, all evidence points tc the contrary. However,
leaving the appointment of the director of the office to a
political process of gubernatorial appointment subjects the
office to long-term instability.

2. Scope of Services (Standards, I-D)

RECOMMENDATION 23--THE LEGISLATURE SHOULD EXPAND THE

APPROPRIATION OF THE STATE PUBLIC DEFENDER TO ALLOW IT TO

REPRESENT AT LEAST 50% OF THOSE PERSONS FILING DIRECT

APPEALS AND TO MORE FULLY PERFORM ITS STATUTORY FUNCTIONS.

During fiscal year 1981, approximately 35 percent of
all cripinal appeals resulted in the appointment of the State
Public Defender. The percentage of cases in which the office
becomes involv;d is directly related to the operational wo:k-

load standards, as well as the total budgetary allocation for

. the office from-the state legislature. It is strongly recom-

niended that the state consider expansion of the State Public
Defender office, because of clear“indications that their work
is both superior to and more efficiently prepared than that of

§

”
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private appointed counsel. (See Recommendation 23, supra.)
Due to increases in the compensation of private counsel, some
judges felt that their costs now exceed those of the State

Public Defender.

Because of the scope of services which it provides, the
office is in substantial compliance with national standards,
and the dimensions of its services exceed those generally
available in mosﬁ appellate offices throughout the United
States. (See Introduction.) However, the California legis-

lature has set forth this broad statutory mandate for the

. office while withholding the funds to allow complete imple-

mentation of this mandate. The legislature should allow

additional funds for these statutorily prescribed services.

3. Performance of Private Appointed Counsel

RECOMMENDAT ION 24--LEGISLATIQN OR COURT RULE CHANGES SHOULD

CREATE UNIFORM PROCEDURES FOR THE APPOINTMENT OF ATTORNEYS

FROM THE LIST OF PRIVATE COUNSEL HANDLING APPEALS. THESE

STANDARDS SHOULD INCLUDE PUBLICLY ARTICULATED CRITERIA FOR

THE ASSIGNMENT OF CASES TO_COUNSEL' AND SHOULD EVALUATE

COUNSEL'S ABILITY- TO HANDLE MORE SOPHISTICATED AND COMPLEX

CASES. ATTORNEYS WHO FAIL TO ADEQUATELY PERFORM SHOULD BE

NOTIFIED AND REMOVED FRéM THE LIST.

3“53 -

In the NCDM Evaluation, Recommendations 4 and 6 sug-

gested that the Courts of ‘Appeal should adopt uniform proce-
dures such as those recomﬁendé&“hg;e. The evaluators were
disturbed to find that little progféséynas been made in this
area, and that procedures for the asgignﬁent and compensation
of private counsel are still laréely discretionary and variable
throughout the state. This c;eates serious constitutional
questions of denial of equal protection of the law to the

defendant.

This variability affects provision of quality repre-
sentation to the indigent in criminal appeals. Judges and
attorneys alike expressed growing concern with the overall
disparit. in the quaiity of work performed by the State Public
Defender as opposed to that berforﬁéd by privaté assigned
counsel in criminal appeaié. Ail of the evidence suggests that
the indigent defendant may be playing a kind ' of appellate
Russian roulette in the random andgarbitrary system by which he
or she ends up with either the SPD or private assigned coun-
éél. While the SPD's efforts to assist in the improvement of
advocacy skills of private attorneys are admirable and far-

reaching, they are not sufficient answers.

ey

Some efforts have been made by judges and Appellate
Courts, individually, to adopt uniform procedures for the
assignment of private counsel to indigent appeals. In San

Francisco, Alameda, and Santa Clara counties local bar programs
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screen cases, generally referring the more serious and complex
cases to the State Public Defender because the county programs
are unable to handle them. The State Public Defender is ac-
%ively involved in those programs and has formal arrangements
to assist in recruiting and training appellate counsel to
handle the remaining caseload. The agency has helped establish
systems in these counties to classify cases according to their
complexity and seriousness and to find lawyers competent to
handle the cases. The State Public Defender has agreed to
review some briefs prepared by participating local -counsel, to
conduct training programs for private appellate lawyers, and to
confer with and assist local administrators in implementing the

programs.

The procedure utilized in the Fourth District, First
Division, has been used successfully for many years, and has
worked to the complete satisfaction of the Appellate Court
there. (The system is described in detail in a memorandum of .
Novemberkls, 1982, attached as Appendix D.) The system works

as follows:

First, all notices of appeal are referred to the San

Diego SPD office;

Second, the SPD mails a letter and declaration of

ihdigencyfto the defendant and a letter to trial

couﬁsel;

- 60 -

Third, when responses are received, a recommendation is
submitted to the court indicating whether the defendant
has retained counsel, whether the office intends to
keep the case, or whether it should be assigned to a

member of the independent panel;

Fourth, the court may accept or reject the recommenda-

* tion of the State Public Defender.

Selection of an appointed attorney outside of the SPD
is handled largely on a rotational basis. Tha} list contains
approximately 150 names, solicited from throughout the state.
Attorneys are requested to submit a resume, as well as a cover
letter indicating their appellate experience. These letters
and resumes are kept in the office's files. The attorney's
name is then piaced on a 3 by 5 card and included in a file
box. Assignments to outside counsel are made largely on a
rotaticnal basis, by selection 6f the attorney whose card is at
the front of the box. After a new assignment, the attorney's

card is moved to the back of the box.

A second list of 100-120 private attorneys is also

maintained by the San Diego office. These attorneys come

‘almost exclusively from(thé San Diego area, and work under the

supervision of the State Public Defender on State Public

Defender cases. About half of the cases handled by the San

Diego office are handled solely by staff attorneys, while the
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other half are assigned to panel attorneys for supervision by

staff.

The evaluators believe that the San Diego system or the
system used in the San Francisco area are excellent alterna-~
tives to those used in the other appellate districts, and coﬁ-
mend the legislature and Supreme Court to consider adoption of
either system on a statewide basis. In the event that state-
wide adoption is accomplished, of course, additional staffing
of the State Public Defender may be required to administér this
program, and appropriate funds should be allocated by the
legislature for this purpose.

The San Diego system, as described, is not without
problems. First, greater”control should be exercised in the
criteria by which attorneys are selected for inclusion on the
panel. .Second, appointments are sometimes made on a basis
other than rotational selection, particularly with difficult
cases or with attorneys capaBle of handling multiple appeals.
These procédures are not wrong, but should be reviewed and
reduced to writing to assure uniformity of administration.“

Third, some uniform procedures should be adopted for the

removal of attorneys, which might require the periodic review

of attorney work produét by SPD staff or the completfbn of
evaluation forms by the Appellaté Court judges or court staff

attorneys.
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RECOMMENDAT ION 25--COMPENSATION PAID TO PRIVATE COUNSEL

SHOULD BE UNIFORM AT $40.00 AN HOUR FOR WORK PERFORMED.

TOTAL COMPENSATION SHOULD NOT BE DIMINISHED ON THE BASIS OF

ARBITRARY STANDARDS OF INDIVIDUAL JUDGES.

Because of the announced policy of the California
Supreme Court to pay a standard rate of $40.00 per allowable
hour for all court-appointed criminal work, most Districts and
Divisions of the Court of Appeal have nominally set the rate of
compensation at $30 to $40.00 an hour as well. Unlike the
previous evaluation, this evaluation will be unable to present
an indepth analysis of bills submitted, as judges and clerks
were reluctant to share information about specific bills.
Enbdgh information is available, however, for the evaluation-

team to draw conclusions.

The average payment to the private bar has apparently

increased since the $500-600 noted in the NCDM Evaluation

(p. 25), but is, as in that instance, inadequate to afford
counsel sufficiegt funds to provide adequate representation.
Again, several p¥ivate practitioners expressed their view that
the low level of compensation has resulted in low quality work
and‘less qualified attorneys°willing to participate on panels. 1
\\-
In San Diego, where specific é&ypensation rates are
kept in the office, in the FY 1981-82 average rate paid to

attorneys is approximately $20 per hour to private .appointed

- 63 -



counsel,xand $17 of $18 per hour to ‘supervised padél at-
torneys. Judges throughout the stéte overwhelmingly responded
to the question of their cutting of expense vouchers by as-
serting that "we are not here to pay for the education of |

attorneys”.

Some of the methods of calculation of payment by judges

were not only unique, but bizarre. They included the following:

0 The justice looks at the briefs and at the opinion,

and makes a calculation from these, rather than from

the vouchers submitted;

o0 The justice pays a flat rate of 50 pages of
transcript an hour for reading, andﬁoné”hour per

i

page for opening brief aﬁa reply brief;

o The justice believes that no brief can be prepared
in less than 6 hours or for under $250, although

“sometimes lawyers don't ask that much";

o .With any case over 90 hours, the justice is

"bothered”, and is unlikely to méke the entire award;
0 One judge calculates 20 pages an hour for the record

"but discounts some pages. He also looks at the

complexitytof the {ssues and knows how some people -
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~operate. "Some are [working] in their homes. I

keep personal notes."

These methods are unconscionable. Judges, by indulging
in these processes, either disbelieve claims made by counsel
under penalty of perjury or arbitrarily cut claims by personal

fiat. Either alternative is unacceptable.

As noted elsewhere in this report, criticisms of pri-
vate appointed counsel's work by the court and clerk's offices
suggest that the Court of Appeal does substantially more?work
in these cases than in those which have been adequately briefed
and argued, which overwhelmingly come from the SPD. Thus, the
lower rates @f'compensation to counsel result in the proverbial
robbing of Peter to pay Paul by raising costs elsewhere in the

system.

Courts in other states have recognized the need for
reasonable compensation. For example, the Iowa Supreme Court
congluded that its "reasonable compensation" statute means
appointed counsel should be reimbursed on the same basis as

privately-retained counsel. Hulse v. Wifvat, 306 N.wW.2d 707

(198l); see also People v. Johnson, 429 N.E.2d 497 (Ill. 198l1);

7

State v. Boykin, 637 P.2d 1193 (Mont. 1981). |
: * [

The court should consider tﬁé adoption of uniform

c}iteria for the payment of cdunsel, guaranteeing that rates
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are not so rcutinely cut as to drastically undercompensate

privately assigned counsel.

4. Eligibility (Standards, II-F)

RECOMMENDATION 26--THE APPELLATE COURTS OF CALIFORNIA

SHOULD ADOPT UNIFORM STANDARDS REGARDING ELIGIBILITY

DETERMINATION BY INDIGENT DEFENDANTS ON APPEAL. APPEALS

SHOULD NOT BE DISMISSED BASED ON FAILURE TO RETURN A

COMPLETED AFFIDAVIT OF INDIGENCY AFTER A SECOND MAILING.

The eligibility determination process on appeal is that
the Appellate Clerk's office mails an declaration of indigency
to the defendant for completion. (In San Diego, the SPD mails
the declaration of indigency.) Upon receipt of the completed
declaration, it is reviewed by the judges and a determination
of eligibility is made. Apparently, the court rarely questions
a defendang's claim of eligibility, and few cases have arisen
in which the determination of eligibility by the appellate
court has been challenged by the allegedly non-indigent de-

fendant. o

The major shortcoming in this process comes when the
defendant does not respond with a completed declakation after a
second mailing. The evaluators were informed that under these
circumstances, the appeal is dismissed without further éontact

with the defendant under the provisions of Rule 17(a). For
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defendants who are illiterate or otherwise unable to complete

the forms, this process is unfair.

The evaluators offer three alternative solutions to
this problem. First, the Appellate Court Clerk could call the
institution after noncompliance with the second mailing to
inquire.as to the defendant's desi;es. Second, non-responding
defendants could be referred to the State Public Defender for a
similar process. Either of these solutions, of course, might

call for additional staffing of the clerk's office or the SPD.

A third alternative includes delegation cf contact with

the defendant to the SPD, as is currently done in the San Diego

office. Even that delegation process, however, should guar-

antee verbal contact with the defendant prior to dismissal.

(See memorandum of November 15, 1982, attached as Appendix D.)

O
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IV. Evaluation Methodology

At the time of its original request to NLADA, the State
Public Defender sought the involvement of as many members of
the ‘initial evaluation téam as possible. The reasons for this
were twofold: first, the original evaluation team consisted of
experienced public“defénders in. other states, in similar posi-
tions, who could provide the type of evaluation and assistance
needed by the office; and two, inclusion of members from the
original evaluation team would provide continuity in the two

detailed examinations of the office.

Richard J. Wilson, Director of NLADA's Defender Division,
made preliminary arrangements for evaluation team membership
and evaluation logistics with Robert Gray, Deputy Director of
the program. The Defender Director selected a team consisting
of Theodore A. Gottfried, Appellate Defender tﬁ the State of
Illinois; James R. Neuhard} Appellate Defender of the State of
Michigan; Adjoa Aiyetoro, a staff attorney with'the ACLU

Y
[
attorney;

National Prison Project and f0rme¥ Justice Department
and himself, Richard J. Wilson, Defender Director of NLADA and
former ﬁeputy Appellate Defender with the Appefiate Defender

Office of the State of Illinois. (Resumes of each of the team

meﬁﬁéiggpre attached hereto as Appendix E.) Both Neuhard and

- Gottfried were members of the original evaluation‘team in 1979.

v

©
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Basic structure for the evaluation included the division of
the evaluation team members into two teams of two. Each team
visited two offices, which were divided geographically. The
northern team, consisting of Newhard and Gottfried, visited the
offices in San Francisco and Sacfamento (both district aﬁd ad-
miniétr;tive offices). The southern team, consisting of Wilson

and Aiyetoro, visited the district offices iQ\LOS Angeles and

e

San Diego.

Foilowing several days of intensive interviews and litera-
ture review by the two teams at each of the offices, the teams
were reunited on the final day of the evaluation in Sacra-
mento.  The morning of the final day was gﬁent”in a team de-

briefing and discussion of major preliminary findings.

In the afternoon meeting, the evaluation team orally pre-
sented its preliminary findings to the administrative staff of

the office, and the chief assistants of each of the distr%é%

offices. . ‘ O

' Y
Basic sources for the recommendations included in this

. : G/
evaluation, as well as factual findings, come from a com-

bination'of oral interviews and review of written materials

/ 7

providéd by the office staff."’ fnterviews were conducted with

the Chief Justice of the California Supreme Coutt,'seVeral

Associate Justices of the Supreme Court; several Presiding and

Associaté Justices of each of the districts and divisiqu'éf

() i N G
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the Crlifornia-Court of Appzal; members of the Attorney

General's staff in Los Angeles, San Diego,'Sacramento and San
Ffancisco; members of the priva;e bar handling criminal appeals
on a retained and appointed basis; trial level public defenders
whose cases are handled by the State Public Defender office;

cour£ clerks in“both the. Supreme Court and Court of Appeal:

several current and &ormér‘clients of fhe office; and numerous
membeiﬁ}ofiﬁhe,State Public Defense legal and support staff in

each district office and the administrative office.

& y : -
J In addition, the evaluation team was provided with random

samples ?g dozens of briefs w:itten:by staff attorneys within
the recent past, as wellyas written materials provided by the

office to its staff and the private bar. ¢

O
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Appendices

A. l979 NCDM Evaluation Text.

B. State Public Defender Legislation

C. Memorandumgsetting forth current weighted caseload

standards.
D. Letters from judges opposing reductions in SPD budget.
\ -

E. Memorandum setting forth San Diego assignment system.

F. Resumes of Evaluation Team
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This report was prepared by the National Center for
Defense Management, a project of the National Legal
Aid and Defender Association, pursuant to a grant from
the Law Enforcement Ass1stance Administratior of the
United States Department of Justice.

Organizations undertaking such projects under federal

' government sponsorship are encouraged to express their

own judgment freely. Therefore, points of view or
opinions stated in this report do not necessarily
represent the official position of the Department of
Justice. The grantee is solely responsible for the
factual accuracy of all material presented in this
publication.
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which can be most effectively handiled by special-
igts within the statewide system or within each
office. OnZy such functions as can be efficiently

“handled in a statewide or office manner by special-

lsts should be continued. ALl other work should
be divided among the gemeral teams.
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Appellate Rules should be amended to expand the

necessary record on appeal to include those

items which are routinely necessary to afford

the defendant complete representation. Those

items include all pre-trzal evidentiary hearings,

all jury instructions, Zﬂ elosing arguments.

The rule should further be amended to require

the preparation, upon request of appellate coun-

sel, of opening statements and voir dire of the

Jury. ALl other materials should be available ¢
upon motion to the trial court for the expan-

ston of the record. Proceedings in the Court

of Appeals should not be required under any

etreunstances, unless the trial court denies

the request to augment the record.

The State Public Defender
should take all necessary action to ensure that
the San Diego Appellate Defenders, Ine. is
ineluded within all deeision-making funetions
and administrative and management conferences
of the State Public Defender.
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Court of Appeal should adopt a procedure whereby

counsel ie afforded the opportunity of requesting :
oral argument, either at the time the brief is ; ;
submitted or subsequent to the filing of all briefs.

Those attormeys who request oral argument should
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QBACKGROUND AND HISTORY

The State/of California has a two-tier appellate court system for felony

cases. The first level - the Courts of Appeal - sits in five districts

with courts located in San Francisco (District I), Los Angeles (II),

Sacramento (III), San'Diedo and San Berrardino (IV), and Fresno (V).

The Court of Appeal is a high- volume court in which the large majority

of appeals terminate. With the except1on of cases in which the de- |
fendant is sentenced to death, all felony cases are initially appealed ;”
from the Super1or Court to the Cour*s of Appeal. In the 1977-78

fiscal year, 3,947 cr1m1na1 appeals were f11ed 1 The California

Supreme Court has discref1onary Jur1sd1ct1on to rev1ew decisions of

the Courts of Appea] Applications for review to the California Supreme

Court are called "Petitions for Hearjng." In the 1977-78 fiscal year,

the California Supreme Court denied 2,867 Petitions for Hearing, while

grant'ingZ73.2 In that period,38.3-per cent of the Petitions for Hearind

in criminal cases were granted. In addition, the Supreme Court hears

all appeals from cases in which the defendant is sentenced to death. .

"4 i\ .
N

Following the decision of the United States Supreme Court which mandated
the right to counsal to indigent defendants who appeal their convictions,
4 o

Douglas v. California, the California appellate courts“apoointed‘

at an extremely Tow levei, averaging initially about $300.00 per case

priVate counsel -to represent indigent criminal defendants on appeal. L
These were in addition to Kepresentation provided by appellate divisions ;

of county public defender offices. ﬁrivateycounse] were compensated
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until the last few years; today the statewide average has increased
to approximately $675,.00.5 Pr1vate1y reta1ned counsel in California
wonld charge a client between $2,500 and $10 000 for appellate

representation. Within a short time, it became apparent that poorly

compensated private counsel provided, at best, wide variations in the

‘quality of representation and, at worst, ineffective representation to

defendants. In 1965 the California Judicial Council began studying
alternative methods for providing courisel to indigents on apbeal. .It
was proposed at that time that the state consider establishing an
appellate defender to handle the large majority of cases reaching the
Courts of Appeal to which private éounsel was then being assigned.

In 1971 legislation passed the Ca]ifornia legislature to estab-

Tish an appellate public defender, but :the governor vetoed

the legislation. In 1972, however, the local bar association in San
Diego established a non-profit corporation, Appellate Defenders, Inc.

Th1s unique agency provides direct representation to indigents on

appea! and supervises private panel lawyers in prepar1ng appellate briefs.

Mostcases from the San Diego appellate court are appo1nted to Appel]ate

Defenders, Inc., who, in turn, ass1gns the case either to pri ivate counse]

or retains the case within the staff In those cases that are assigned

to private counsel, the staff attorneys assist the pr1vate counsel, ed1t i

their briefs, and supply secretarial assistance for the preparat1on of

“the briefs.

The efforts of the Ca11forn1a Jud1c1al Counc11 to secure passage of

; 1eg1s]at1on which would create a state pub11c defender were spearheaded

J
Ve

by the Chairman of the Council, then California Chief Justice Donald
Wright. Justice Wright led the support for the legislation during the
1970, 1971 and 1972 sessions of the legislature.

The public defender legislation was presented as having two distinct
advantages to the citizens of the State of California. The primary
advantage, and that advanced oy Chief Justice Wright and other members
of the appellate judiciary, was that the quality of represzntation would
be markedly improved. It was also asserted by some that a statewide
appellate defender would be cost effective and would thus save the tax-
payers of the state money. It is not clear whether this argument was
made in relation to the cost of counsel then being assigned or to the

cost of privately retained attorneys.

Legislation establishing the California State Public Defender was created

by Chapter 1125 of the Statutes of 1975. It is not entirely clear what

“ was expected of the new agency. Some persons within the appellate court

system clearly gained the impression that the office would handle all

of the indigent criminal appeals reaching the Courts of Abpea] except :
those which require the appointment of 1ndependent counsel due to a %
conflict of interest. Other persons ant1c1pated that, due to 1nadequate
funding, the office would be able to take only a portion of these appeals
then being assigned to private counsel ~As will be noted below, this

difference in perception has worked to the detriment of the State Public

Defender's (ffice.

Under the legislation, which\is attached to this report as Appendix A,

the governor of the State of California appoints the state public defender

B ST
o ST




with the advice and consent of the State Senate. Governor Brown appointed

Paul Halvonik as the first state public defender. Mr. Halvonik had a

wide-ranging legal experience, which included tenure in the Attornéy PP

General's office, acting as Tobbyist for the American Civil L1bert1es
Union, and most recently, being a member of the Governor's staff with
the responsibility of Iegislative Tiaisan to the State Assembly. Mr.
Halvonik took thelposition as state public defender anticipating to stay
approximately six months to one year in the position so that he could
direct the establishment of the office. He did not intend to serve

the full four-year term established by statute, and his name nas never
submitted to the Senate for confirmation. Mr. Halvonik served approxi-
mately a year and a half as the interim pub11c defender Dur}ng this

initial period ch1ef assistant public defenders were hired to run the

offices of the state public defender in Los Angeles, San Francisco,

and Sacramento A determination was made to contract with Appellate
Defenders, Inc., which has continued to prnv1de appellate representation

in the San D1ego D1v1s1on of District IV of the Court of Appeals.

In view of the very broad Statutory mandate afforded the state public
defender (see Appendix A), many of the attorneys enter1ng the off1ce
bel1eved they would be doing substantial aff1rmat1ve Iaw reform 11t1gat1on

and not a high volume of criminal .appeals. While the office's primary

‘statutory mandate is clear from the statute and the materials accom-

panying the legislation, Mr. Halvonik did not discourage the notion that

the office would be heavily involved in such areas as mental health,

county jail reform and prison litigation.

Almost immediately upon the commencement of aetual appellate litigation,

early in 1977, the state pubTic defender began raising issues and utilizing

procedures in the Court of Appeal which heretofore had not been raised

or used. A primary example is the numerous requests to augment the ap-
pellate record which were filed by the state public defender. lIn accor-
dance with Court Rule 33,% tpe normal record on appeal in a criminal case

does not include transcripts of pre-trial evidentiary hearings, voir

rd1re of the jury, opening statements of counsel, oral jury instruction,

\or the closing arqument of counsel. The state public defender took

the position that many of these proceedings were required in order

to afford counsel the opportunity to completely review the appellate
reeerdvand to search for any issues of possible merit. The procedure
out]ined in Rule 33 is to file a motion to augment the record. These
motions, fi1ed’in the appellate courts, make significant work for the
courts' staff and the justices of the court. This motion practice |
caused substantial tension between the court personnel and the public

defender. Ultimately, in People v. Gaston, 20 Cal. 3d 476, 143 Cal. Rpt.

205, 573 P. 2d 423 (1978), and People v. Sllva 20 Cal. 3d 489, 143 Cal.
Rpt. 212, 573 P. 2d 430 b3978), the California Supreme Court upheld the
\

position of the state pubb1c defender that such augmentation of the
record was necessary and appropriate in order for appellate counsei
to fulfill their obligations. It is also clear that the nature of

the briefs filed by the state public defender were quite different than
those filed by the private bar in indigent cases. The court was re-
quired to review lengthy briefs raising multiple issues which were

briefed in great detail. In the formative 18 months of the State
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Public Defender's Office, these issues- and other resulted in friction
between the courts and the public defender's off1ce which still remain,

though to a lesser degree.

i

It at once tecame clear that the state public defender would not be able
to assume responsibility for providing representation anywhere close

to every appellate case involving indigent defendants. Indeed, the
actual number of cases accepted by the state pubiic defender has varied
by district from a high of s11ght1y more than 50 per cent to a low of

less than 33 per cent of all indigent appe]]ate cases.

Mr. Halvonik was appointed to a seat on District I of the Court of Appeal
in the spring of 1978. The threeudirectgrs of the office in the state

public defender system each had applied for the position of state public
defender, as did a deputy state public defender in the Sacramento office,

Quin Denvir. Governor Brown appointed Mr. Denyir state public defender

.and he took office in June, 1978. In August, 1978 the Cal.Tax News,

published by the California Taxpayers Association, featured a front-
page article (see Appendix B) attacking the cost-effectiveness of the
state public defender and suggesting that it had not met its "promise"

== to do ail of the assigned appeals.

A further suggest1on has been made by the legislative ana]yst (see

’

[ ‘
Appendix C) that the off1ce either be run more eff1c1ent1y or be abo]- k
ished.

In the late summer and early fall of 1978 Public Defender Denvir ra-

quested that the National Center for Defense Management (NCDM) undentake
an evaluation of his office to determine whether it was providing
quality and effective representation in a cost-efficient manner. This
evaluation was further requested by the Office of Criminal Justice Plan-
ning of the State of California. This is the report of the evaluation

undertaken by NCDM.

ey
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11 Appeal. No justices on the Court of Appeal Division that sits in San
METHODOLOGY Bernardino were interviewed, while in San Diego two associate justices

on the Court were interviewed In add1t1on, four associate justices of

The Director of NCDM, Howard Eisenberg, had meetings in the Sacramento
the California Supreme Court were interviewed; several associate justices
office of the State Public Befender in September 1978 and early February g
of the California Courts of Appeal; members of the Attorney General's

1979. These meetings with Mr. Denvir, the heads. of each of the offices,
_ staff in Los Ange]eg, San Diego, Sacramerto and San Francisco; and numer-

and the Deputy Director of the program, Robert Gray, were establishad
‘ ous members of the State Public Defender's legal and support staff in each

to outline the specific needs of the program. \It was decided that an . .
~ : office and the staff of the Appellate Defenders, Inc. Members of the

evaluation team consisting of experienced appellate defenders in other )
private bar, court clerks, and a representa11ve of the California Taxpayers

//

,Assoeiation were interviewed by the consultant panel. The purpose of this

bl

states would be the most effective vehicle for pro iding the type of

|
!
-
evaluation and assistance needed by the office .and by the state generally. l; L . . '
i evaluation is to bring to the attention of the State Public Defender and

- )

The Director of NCDM, with the approval of the Law Enforcement Assis-

A ; I: e others with positions of responsibility within the state, matters which
tance Administration (LEAA), selected a team consisting of Theodore g
” l 1mpact on the operation of the office and of the appeHate Justice system
A. Gottfried, the Appellate Defender of the State of Il1linois; James R. R
: [ . in general

Neuhard, the Appellate Defender of the State of Michigan; and himself, | B
Howard B. Eisenberg, the Director of NCDM and the former Appellate De- I:ee.t ﬁw;]ﬁf ‘
fender and State Public Defender of the State of w1scons1n The resures ,.we]
of each of the team members are attached hereto and desmnated Appendices [:«'ﬂw | |
D, E, and F. Lue to the limited funding available to NCDM, it was [‘ w]@g,

B o
decided that the evaluation effort would be Timited. No effort was made m%.%
to rev1ew the briefs or oral arguments of either private counsel, State , “ IZ«e ?“;13% o

[\

Publ1c Defender staff or Appellate Defenders, Inc. In addition, a de-
cision was made not to interview any clients represented by either private

counsel, the State Public Defender, or Appe]late befenders, Inc.

The basic method of preparing this evaluation was to meet with the pre-

siding justice of’eaCh of the districts and divisions of the Codrt of

s
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WHAT IS THE STATE PUBLIC DEFENDER?

It is appropriate at the outset to discuss and outline the respons1-k
bilities of the State Pub] c Defender in Ca]1forn1a and the responsi-
bilities of an appellate defender generally. Pursuant to Rule 31 of
the California Rules of Court, a defendant in a felony case must file
with the Clerk of the Superior Court a Notice of Appeal within 60 days
of the rendition of‘judgment. At the time of judgment, the defendant

is informed by the convicting court of his or her rights to appeal.
Under Rule 31, the Clerk of the Superior Court is required to notify the
Clerk of the Court of Appeal that this criminz1 appeal has been taken.
If the defendant is indigent, he or she then petitions the Court of
Appeai for the appointment of appellate counsel. Under. current practice

in California, the appellate attorneys is appeinted prior to the f111ng

of the reporter transcripts and court record (referred to as the "Clerk S

At that time the attorney also v1ews the transcripts to

R

%ﬁascerta1n whether the entire appropriate record/ms contained in the ap-

pellate court file. It has been the exper1ence of the State Public

Defender in California that often such matters as pre-trial evidentiary
hearings, opening statements, voir dire of the jury, oral jury instruc-
ttons, and closing arguments are not found in the record.

of the Court Rules specifies that the foregoing material need not be in-

cluded in the normalurecord on appea] (See Section entitleddﬁAugmentation

of Record, page 55, infra.)

the public defender is required to file a Motion to Augnent the Record.

%

Indeed, Rule 33

In the event additional material is requ1red

4 iV

11

Augmentation‘s%gnificant1y adds to the cost of an appeal and slows down

the appellate process. f

Once an augmented record is obtained and the public defender is satisfied
that he or she has sufficient materials to review to afford the defendant
adequate appel1ate¢representation, it is necessary to make a detailed

reading of the entire record and all the documents in the case. Some of
the issues which are viable on appeai will have been identified by trial
while others may not.

counsel, Appellate counsel's obligation is to search

the record looking for any issue of arguable merit. The extent to which
the State Public Defender searches the record is an issue which will be

discussed in subsequent sections of this report.

Once the issues to be raised are identified, it is the obligation of ap-

pellate counsel to orepare a detailed Statement of Facts for presentation
to the Appellate Court. This Statement of Facts must be a fa1r”summary of

all of the ev1dence introduced at trial that is relevant to the appea],

and it becomes an important part of the Appellant's Opening Br1ef {(A.0.B.)

which the appellate defender must prepare, arguing each issue raised in the
appeal. It should be noted that while +the Attorney General, represent1ng

the people of the State of California, has a similar ob11gat1on to prepare

a brief in the case, the Attorney General need respond only to those issues

raised by the appellant. Appellate counsel also has the obligation of con-

‘tacting the defendant and the defendnat' s trna] counse] to ascertain

»

precisely what occurred at trial, should that become an issue in the appeal.

Once thekgﬁate has submi%ted the Respondant's Brief, the»puijc Dafender

J




12

BN

e
[

again has the obligation of reviewing the record, the A.OIB. and the
Respondant's Brief to determine whether a Reply Brief should be filed.
Again, this is an obligation on]y’of the appellant in such a case, inas-

much as the respondant has no rigﬁt to file a Reply Brief.

Subsequent to the filing of all necessary briefs, the matter may be

.orally presented to the appellate court or may be submitted on the basis

of the briefs already written. If the Court of Appeal sustains the conviction,
appellate counsel must then review the case once again to determine whether
a Petition for Rehearing in the Court of Appeal or a Petition for Hearing to

the California Supreme Court should be filed.

For the purposes of cost comparison between the Office ofithe State Public
Defender and either the private bar or the Attorney General's office, severai
p01nts must be emphaswfed First, the attorney for an appellant will have
substan+1a11y more work to do than a respondant's attorney in the average
criminal case. This additional work inciudes closer scrutiny of the appellate
record, searching for possible errors, deve]opigg the entire record,for appeal,
searching for new evidince, contacting the defeodant, preparatioh of a State-
ment of .Facts, more affirmative research, preparation of a Reply Brief, and
considering the filing of a habeas corpus petition. In addition, since a
large majority of crimina] appeals will be affirmed under any circumstances,

a public defender will have substantially more Petitions for Rehearing and .

Hearing to the Supreme Court than will the representative of the prosecution.
: : o )

As will be noted in this report, many private attorneys do not provide they

=18
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full meastre of,representation, due primarily to the Tow Tevel of ‘compensation
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afforded them on appeal.

In addition, it must be noted that the Caiifornia State Public Defender

has several additional responsibilities in addition to providing repre-

sentation in the Courts of Appeal.

1.

These responsibilities include:

Death bena]tyiassignmentS‘from the California Supreme Court on
automatic appeal from Superior Court under Penal Code 1239.

Governmént Code, Secj‘]5421(c).

Mentally disordered sex offender extension hearings (trial

level), Welfare & Institutions Code, Sec. 6316.2.

Penal Code, Sec. 1240.1 contacts -- re?dering advice to trial ¢

counsel and clients concerning legal issues on appeal.

- Prisoner trials. Government Code, §gt; 15421(d) mandates
/

State Public Defender to represent an accused prisoner facing
new criminal charges where county public defender declares a

conflict. There have beenvbudgeted position for this respon-
sibility. |

In re Roger S., 19 Cal. 3d 92] (1977). The California Supreme
Court declared that all hospitalized juveniles, aged 14-17, com-
mitted by parents have a right to a hearing to determine fitness
for continued hospitalization. State and county public de-
fenders given responsibilities for interV1ew1ng the Juveniles . %,‘”

and.filing, where appropriate, the writ,

..
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by reason of insanity and committed to a hospital could be held
no longer than the maximum term of confinement if found guilty
and sent to state prison. Extension hearings pursuant to ‘Welfare

and Institutions Code, Sec. 6316.2 are available to extend the

commitment for violent individuals,

.. In re Moxe, 22 Cal. 3d 457 (1978}, held that persons acqu1\ted

Negotiations are underway

as“to who shall represent the comm1ttees, probably the State

[

Public Defender

. /V(/
I
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IV
CREATION OF PROGRAM
AND
ESTABLISHMENT OF PROGRAM OFFICES

Shortly after the passage of the Public Defender 1eg1s]at1on Paul
Halvonik was approached by the Governor's office to ascertain whether

he would accept the initial appointment as State Public Defender. Justice
Halvonik informed oyr consultant team that he had no interest in being
the permanent State Public Defender, but that he did agree to accept an
interim appointment for a period of "s1x months or a year" to help
establish the program. Mr. Ha]von1k $ name was never submitted by the
governor to the Senate for appolntment as permanent Public Defender,

and he served until h1s appo1ntment to the Court of Appeal in

the spring of 1978 We think 1t was unfortunate that the governor
considered an 1nterim appointment as State Public Dafender at such a
critical time and that Mr. Halvonik accepted the position on that basis.
It is clear to us that many of the problems which have developed within
the program are the direct result of the lack of any long-term planning,
management or goal setting within the office. Indeed, this very problem
points out the wisdom in creating an independent public defender commis-
sion which would then appoint the most qualified person as State Public

Defender. [ﬁee Gu1del1nes for Legal Defense Systems in'the United States;

Report of the National Study Commission on Defense Services (Final Report

1976) National Legal Aid and Defender Association (NLADA), page 228 ]
While it may well be that Mr. Ha]von1k was a highly qualified candidate,
it is exceedingly un]xke]y that any 1ndependent commission whould have

!
\
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accepted an initial State Public Defender who was interested in the

Jjob for only "six months or a year.,"

Recommendation 1. The State Public Defender legislation should

be amended to provide that the Defénder is chosen by an independent

board or commission. The Pﬁblic Defender should not be a gubernatorigl

appointee.

The State Public Defender was represented to be different things to
d1fferent people. From our discussion with senior members of the 1ega1
staff w1th1n the State Public Defender Office, it is clear that represen-
tations were made that the State Public Defender Qffice would be heavily
involved in law reform in addition to appellate litigation. As will be
noted below, this perception has caused substantia] morale problems
within the office due to the heavy workload of non-"law reform" cases

It is further clear to us that some - nerscns represented ‘the State Pub]1c
\

Defender legislation as a “cheaper" way ot providing representation for ﬁ/

all indigent persons who desired to appeal th$1r criminal cases to the
Courts of Appeal. 'Nﬁﬁ1e Simp]e mathematics and fiscal responsibility
demonstrate that such an expectatjon was unwarranted, we conclude

that these representations were made to both persons in the legislature

and in the appellate court system. While former Chief Justice Donald

Wright was one of the\primary motivating persons behind the creation

of the Appellate Defender, his concern was salely 1n ensuring h19h-qual1ty
representation . Other persons within the pol1t1§gj framework of; the

state made add1t1ona1 representat1ons regarding the office wh1ch could not |

then, and cannot now, be justified based upon the number of cases and the

cost of operatJng any quality defense system. J/
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Public Defender offices were ‘established in Los Angeles under the direc-
tion of Chief Assistant Charles Savilla; in Sacramento under the direction
of Professor Gary Goodpaster, who resigned in the spring of 1978 to
return to teaching and was replaced by Ezra Hendon; and in San Francisco
under the direction odeTifton Jeffers. Appellate Defenders, Inc. in
San Diego was continued and eventually was contracted with by the state.
Apparently the State Public Defender's thinking initially was that each
office should adopt its own administrative and internal procedu-
Thus, four relatively 1ndependent offices developed, each following its
own docketing system, case management system, stat1st1cal system, and
record keeping. Prior to the appointment of Mr. Denvir as State Public
Defender, it was virtually impossible to gain any system-wide statistics
because each of the offices were keeping stat1st1cs in a different way
and reta1n1ng different information. The consultant team believes that,
while flexibility is important and while publ?c defender offices should
have a minimum of bureaucratic procedures, the development of separate
management systems in each of the three offices was an unfortunate
occurrence and has hindered theﬁsystemfs ability to demonstrate its
effectiveness or to adequately oTan for the future. An additional =
indication of the autonomy wh1ch was given to each of the three program k
‘8?f1ces is that now there are different types of personnel are utilized
by each off1ce Thus, the attorney/secretary ratio varies from two-
Y to-one to three-to-one in the offices, while one office has additional
docketing clerical staff which is not available to other off1ces The

difference in c]er1ca1/profess1ona1 ratios and the availability of ad-

. ditional clerical staff in some off1ces have created morale problems
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within the support staff which continue to this day; " We believe that

the establishment of different docketing procedures and different support
staff functions has not materially improved the operation of any of the
offices. We believe that uniform procedures should be adopted in this

area as well.

Recommendation 2. The four offices of the State Public Defender

should immediately adopt uniform statistical and case docketing

procedures. The State Public Defender, in conjunction with the

chief assigtants and senior support staff should determine the most

o
appropriate statewide docketing system which meets his needs as

M

well as the needs of staff within the offices.

The team was also struck by the amount of time spent by attorneys on
determining who is asSigned each case. Each office has adopted some.
variation of the "team" system whereby each of the Deputy State Public
Defenders works under a team leader. The team leader in each of the
offices assigns individual cases to members of his or her team. It was

our observation that a good deal of unnecessary time is spent discussing
f

which team should accept which case, when in réa]ity this is done basically

on rotation basis. We believe that unnecessary tima is now being spent

in the determination of which team should receive which case.’

Recommendation 3. As‘each cage enters the State Public Defender’s

office, 1t should bé agsigned by a”cZericaZ stqff’member to a team,

based entirely &h a rotation basis. The team leader would then
. =

s,

assign each case to a team member based on workload, nature of case,
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and other factors. In the event a team has insufficient or too

many cages, an adjustment could be made through the chief assistant

for an increase or a decrease in case numbers. Discussion among

team leaders of »which team should receive which case should be

abolished, except for very unusual or time-comsuming cases (e.g.,

death penalty cases).

ol
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v
SUMMARY OF INTERVIEWS

The following is a summary of the interviews conducted by the consultant
team. The §Ummaries are désigned to not only include fact assertions,
but also the team's perception as to the evaluation of each of the persons

identified.

Summary, Comments, and Perceptions of Interviews with Supreme Court

Justices. Four Associate Justices of the California Supreme Court were
interviewed individually by Howard Eisenberg. The four members of the
court were agreed on the high quality of representation provided by

the State Public Defender. Al1l members'of,the Court also agreed that the
creation of the State Public Defender had resulted in some increase in the
number of Petitions for Hearing filed in criminalwcas§s, although the
justices disagreed dn the proportion of the increase. One'member of

the Court felt that the State Public Defender filed a significant number
of frivolous Petitions for Hearing and that even in those petitions that
had some merit, a number of frivolous issues were raised. A second member
of the Court agreed with the latter point, believing that there wererno
frivolous cases filed, but that the State Public Defender did not exercise
sufficient discretion to weed out *hose issues which would be inappropriate
for inclusion in a Petition for.Hearu*q Two other?members of the Court

found no problem with the types of Petitions for Hearing being filed.

The members of the Court seemed entirely insulated from any of the polit-

ical or administrative.prob1ems identified by others. Each of the
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Associate Justices looked to the Chief Justice for guidance on any
administrative problems and, frankly, seemed less than enthusiastic about
becoming involved in any administrative matters relating to the Courts of
Appeals. Two of the justices specifically remarked that if the Courts

of Appeals felt strongly about matters that they should decide cases

and that the Supreme Court would decide appropriate cases in due course.

Thus, the justices on the Supreme Court were of the belief that the work
done by the State Public Defender in briefing and oral argument was
of high quality, but that some improvement might be undertaken to refine

those issues which are presented to the Court in Petitioné for Hearing.

Summary, Comments, and Perception of Courts of Appeal Justices.

As would be anticipated, the comments of the presiding and associate
Justices of the various districts and divisions of the Courts of Appeal
vary quite broadly. There was only one point on which everyone agreed:

the attorneys in the State Public Defender Office do quality legal work,

~ which is better than the work done by the average private attorney who

is appointed by the Court. Beyond this base-Tine assessment, there was
wide variaticn in the Justices' comments regard1ng the representation

by the State Pub11c Defender.

A sianificant number of the justices interviewed felt that the State Public
Defender "overbriefed" cases. The justices meant that frivolous issues
were often raised in briefs, nonmeritorious isSues were often argued at

great length, and issues which had already been decided by the Court

of Appe;] or Supreme Court were re- brwefed and argued. Intertwined with -
o

)
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these issues was the practice of the State Public Defender staff of
routinely requesting augmentation of appellate court records. Initially,
this caused great consternation on the part of the appellate court Justices
who had not been accustomed to receiving many requests for the inclusion

of pre-trial hearings, voir dire, opening statements, oral jury instructions,
and closing arguments. The matter was ultimately decided by the California

Supreme Court in the cases of Gaston and Silva, supra, in which the Supreme

Court agreed that the State Public Defender did have the right to request
such augmentation of record. The second source of irritation on the part
of some:of the Courts of Appeal Justices was the State Public Defender
desire to oral]y argue a significantly higher number of cases than did pri-
vate counsel. The consultant team was frankly shocked by the practices fol-
lowed in some of the Courts of Appeal, which strongly discourage oral
argument. Indeed, in at least one division of District II in Los Angeles,
the oral argument calendar has become 1ittle more than a motion calendar in
which Tess than five minutes on the average is taken to argue a case. FEach
of the presiding justices indicated that initially the State Public De-~
fender seldom waived oral argument, but that 1ncreas1ngly cases briefed by

the State Public Defender are not orally argued.

Among those justices more sympathet1c to the State Public Defender was the’
belief that, with matur1ty and w1th add1t1ona1 experience, many of the
probiems which were identified by the other justices during the initial two

years of operation would no longer be serious. In fact, most of the justices

interviewed reported that since Mr. Denvir had become State Public Defender

and as the program matured, there did seem to be a change in direction on
many of the issues and problems which have caused irnﬁtation,

<
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Some of the problems identified by the justices of the Courts of Appeal

were the result of inappropriate responses to inquiries from court personnel
and communications by the State Public Defender staff. A significant number
of justices commented on the "attitude" of public defender‘staff The word

"ideologue" was used by a number of justices to describe attorneys in the

State Public Defender' s office.

The words most frequently used by the appellate court justices to describe
the State Public Defender attorneys were "dedicated," "zealous," and "com-
petent." Even those most critical of the office conceded that the quality
of representation provided by the State Public Deferder was better than

that provided hy the average private lawyer appointed by the court. More
Justices indicated that identification of important issues and trends in the
criminal law was of assistance to the Court and did result in better disposi-~

tions for the State Public Defender clients.

It was also generally agreed by the appellate court JUS+1CESLhatDUb1TC]y
compensated counsel d1d not provide quality représeiitation. The most
favorable comment directed towards the private bar was that such representa-
tion was "spotty” or "uneven." Some of the Just1ces interviewed ‘asserted
frankly that the representat1on afforded by appo1nted private counsel was

"horrible." A1l of the Justices 1nterv1ewed adm1tted that the rate of

compensation paid to the private bar is too low. The team was surpr1sed
however, to find that a number of JUSt1CES believe that, wh11e low, the

compensat1on afforded counsel was adequate to allow the attorney to break

”“even A1l of the justices asserted that a certain hourly rate was paid

to the private bar based upon the Court's evaluation of how many hours

should actual]y have been spent on a given case. Each of the courts
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employs its cwn system to compensate counsel. In some courts, the justice

who wrote the opinion reviews the attorney billing; in other courts, -
the presiding judge reviews the billing; in other courts, a fustice other
than the presiding justice reviews all the billings; in another court,

the principal staff attorney reviews the billings; while in another court,

the clerk of the court reviews the billings. The evaluation team reviewed

the attorneys' b1111ngs in several locations and could not f1nd any

who]esa]e padding of bills as was suggested by many of the justices.
Indeed, many of the bills submitted appeared to be quite reascnable 3

in view of the record and briefs submitted. It.is interestinsdto note.

" that many of the presiding justices on the Courts "of Appeal had difficulty

articulating precisely how the private bar was paid. The Justices
indicated that the rate of compensation paid varied from approx%mateﬁy
$20.00 to as high as $40.00 per hour. Several JUSt1CES acknowledged y
that the appellate courts often reduce fees paid to Court -assigned -
counsel in order to come w1th1n the budget allocated by the legis- ’ -
lature. The evaluation team reviewed attorneys' billings in San Frani;<"w

cisco and found that.the average rate of compensation paid the attorney

was $11.16 an hour, rang1ng from a high of $15.10 an hour to a low of $7. 17

an hour Th1s payment covers a]] secretar1a1 serv1ces wh11e the

JUSt1CES on the Courts of Appeal asserted that they attempted to adjust

the b1111ngs to reflect the amount of time taken by an experienced 1awyer,
we noted no case in which the attorney S b1111ng was not very substant1al1y
cut. This would lead one to conclude either that there“are no exper1enced’
Yawyers involved in the cases which were reviewed by the eva]uation:team,
or that the justices no not actually make the computations suggested.

Considering the fact that the statewide average paid to the private
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bar by the Courts of ApJgeal is approximately $500.00 ti $600.00 and con-

’ sidering further that a number of justices told us that they had a "goal"

of COmpensating this average amount, we are persuaded that in actual fact

attorneys' billings are simply“slashed across the board. While there is
obviously some deference pain to the amount of work put into a case, the
amount paid to attorneys in every case is simply inadequate to afford

counsel sufficient funds to provide adequate representation.

of the private bar, infra.) Several private attorneys told us that they

viewed the low level of compensat1on as a "message" from the Court as to the

quality of work that was expected. =

Recommendation 4. The Courts of Appeals should adopt uniform pro-

cedures for the appointment and compensaiion o#’counseﬁ, ineluding

publicly articulated eriteria for the assigrment and_compensation

of eounsel.

{
SN

Recommendation 5. Compensation paid_to private. counsel appointed by

(See comments

the Courts of Appeals should be substantially inereased. The rate

patd should approximate 330.00”to $40.00 an hour for work actually

done on_the case, unless the Court of Appeals detemine’s that work
5 i

was _unnecegsary for the case. It iz the antzctpatwn of‘ the evalu-

ation team, based upon its review of autorneys' thZtngs, that such

an_inerease in the rate of compensatton patd to private counseZ

will resuZt in between a 300 and 400 per cent increase in tke amount

actuaZZy patd

jj

> In making the ?bregbingarecommendgtions, we.recognize that the cost

"to the taxpayers of the State‘of?Ca1ffornia~w{11‘be\substantial. We

.

&
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must underscore the fact, which Will be discussed later (see comments

of the. private bar), that the present rate of compensation paid to private
counse] results in routinely poor representation being provided and also
requ1res the Court of Appeals to do substantially more work in a case

than it would in a case which was adequately briefed and argued. It

is also clear to the team that under the present method of compensation,
v1rtua]1y the only attorneys who are willing to do this work are either
young, inexperienced attorneys, or older attorneys who are unable to

find work elsewhere. While there are attorneys who are ski]]ed criminal

appellate counsel, these are the exceptions and not the rule. Indeed,

virtually everyone we spoke to agreed that the bulk of the attorneys

who accepted court appo1ntments were either; young or "hungry." We
be]1eve that it is abso]utely essential that the amount paid counsel
be substantially increased to ref1ect present econom1cs and to better

ensure that quality representation is provided.

Summary, Comments and Perception of Clerks of Courts Interviews. The

clerks of the 'Courts of Appeal in Los Angeles Fresno, Sacramento, and

San Francisco were interviewed. The c]erks of court were negative regard- -

ing the rost-effect1veness and efficiency of the State Public Defender,
Each of the clerks reported that the advent of the State Public Defender
system rather dramatlrally 1ncreasedAthe1r off1ce S work part1cu1ar1y
as it relates to the f111ng of Motions to Augment Appel]ate Records

and the filing of late br1efs wh11e only one c]erk reported that the
State Public Defender had been occasionally delinquent in filing briefs,

the perception of each of the clerks was that the StatesPublic befender

. -
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had no great concern for filing timely briefs. Additionally, the

clerks perceived that at time Motions to Augment the Record were used

to delay the filing of the appe]]ant's opening brief. The clerks

also reported that some members of the State Public Defender's staff are
very difficult to deal with on administrative matters, such as the timely
filing of briefs. One clerk reported that when he called a Deputy State
Pubiic Defender to remind the attorney to file the brief, the attorney
argued that the Rules of Court were unreasonable and that he should not
be required to follow them. Variations on this theme were repeated

at each clerk's office. The clerks did report that most of the members

of the staff were easy to get along w1th

We were struck with the fact that each of the clerks of court had ready
access to information showing ‘the compar1son of the cost of the State Public
Defender as compared to the cost per case of appeals assigned to the
private bar. Indeed, most of the public information which had been ob-
tained by the ‘California Taxpayers Association in its article critical
of the state Public Defender came from the clerks of court. Wh11e it

is certainly laudable that the clerks of court are concerned about
spending as little public funds as poss1b1e, several other observations
must be made. First, none of the c]erks of court all.of whom are non-
lawyers, had any perception as to the qua11tat1ve difference in the
representation provided by the State Public Defender as compared to the |
private bar Indeed most of the c]erks asserted that the private
attorneys who were appointed were highly qualified and did acceptable
work and that those who were found on the ‘initial appowntment to be“in-

effect1ve were weeded out. This evaluat1on differs from that of the;

E2
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appellate court judges and staff, who believe that the quality of
representation is, at best, "spotty." When the clerks of court were
asked questions regarding the necessity of preparing materials not
usually found in the appellate record under Rule 33, the clerks of court
uniformly asserted that such materials were not routinely necessary.

When pressed on the point of such documents as transcripts of suppression
hearings, the clerks asserted that since those had not been requested

by the private bar, they assumed they were not necessary for State Pub-

lic Defenders.

Each of the clerks has his or her own system for determining who gets
appointed in which case Each month the Chief Assistant State Public
Defender notifies the clerk of court as to how many cases the State

Public Defender will accept that month. The ratios are set forth in

the Appendix to this report. Those cases not taken by the Publi¢ Defender
are assigned to the private bar. The procedure for being added to the
list of assigned counsel for the appe]]ate courts varies and seems to be
applied inconsistently. For example, the justices on the Court of Appea]
in Los Angeles asserted to the team that attorneys were asked to submit a
resume out11ning their experience and background before they were added to
the list. The clerk of the court, the person who actually does the assign-
ment of counsel however, asserted an entirely different procedure in
whxch there is no 1ist or pool, but rather the attorney assigned depends
on who had made a request most recently and the clerk's perception of

whether the case should be assigned to a given attorney In other. courts
]

- the appointment was made . on a: rotat1ng basis with no attempt to screen

or classify the attorneys Whjle this was recogn1zed'as a problem in

jdentified by the justices and were exciuded from the list.

they have sufficient private Tawyers to assign cases to.

~ complex cases.
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some cases, the clerks asserted that attorneys who do a poor job were

With the

exception of the Court at Fresno, each of the courts indicated that

Considering

the lack of adequate screening by the c]erks of court and the obvious
failure of the clerks to perce1ve the qua11tat1ve difference in repre-
sentation, it is quite possible that the clerks are not in the best posi-

tion to evaluate the needs of the system or the qua]ity of representation

which is being provided.

Recommendation 6. The justices of the Courts of Appeal should es-

tablish criteria for inclusion of attormeys on the list of counsel

who are appointed by the Court on appeal. These crtterza should

also evaluate counsel's ability to handle more sophtstzcated and

Thig list should be publiely available, as should

the eriteria for assigrment. Attormeys who fail to provide adequate

repregentation should be removed from the list.

Recommendation 7. As part of the general orientation of attormeys

entering the State Public Defender's Office, staff should be trained

On the appropriate manner in which to deal with clerk's staff

and other persons within the agpeilate Justice system.

* Recormendation 8. Attormeys in the State Public Defender Office

should not file Motioms to Augment the Record in order to obtain

more time in which to”filé theiopening Brief.

Summary., Comments and Perceptions -of the State Public Defender's Legal .

‘Staff. A11 three members of the consultant team were eXtreme]y impressed
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with the high quality of the attorneys employed by the State Public
Defender in ali four offices. Many of the attorneys have been directors
of other 1ega] services and defender programs and bring to the office a
wealth of previous experience. It is a testament to the hiring skills
of Mr. Halvonik as well as the directors of the four offices that such

extraordinarily qualified people have been found.

Having said that, however, it is clear that a number of the attorneys
joined the office under the mistaken belief that they&would be doing
primarily law reform litigation. There is no question\but that a morale

problem has been created by the fact that these attorneys are not doing
primarily law reform litigation but are rather doing the day-to-day

work of an appellate defendernq Some of the*staff‘attorneys resent the
fact that they are now expected to produce their share of appellate
briefs in mundane, as well as significant cases. In recent months,
Pressure has been applied by Mr. Denvir and the chief assistants of

each office to obtain two "work units" per month from each attorney.

The problem of defining “work units" will be discussed later in this
report. Many of the attorneys believe that this means they are now
required to produce two Appel]ant's Opening Briefs each month or face
the possibility of termination or Tack of promotion. Indeed some of
the dttorneys are under the impression that certain members of the staff
have been denied advancement due to the lack of product1v1ty These
same attorneys complain that when they were hired they were not informed
of the necessity for high output and that they took the job primarily

under the impression that they were to become involved in a criminal

“and prison law reform program. While these attorneys are quite gifted
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and zealous advocates, it may well be that they do not appropriately fit
into a public defender operation which requires high vo]ume, as well as
high quality We also note a substantial disparity in the amount of

work done by each attorney in the office.

Each of the offices is set up under a "team" concept in which four, five
or six attorneys are supervised\by a team leader. In San Francisco
attorneys are further divided into "mini-teams" with the entire team
being directed by a senior supervisory attorney, and the subteam being -
directed by a team leader. The level of supervision provided by the
team leader varies quite significantly within the offices. A number of
the team leaders exercise virtually no supervision whatsoever, being
content to simply edit the briefs, if that. cher supervisors attempt
to read each record handled by the deputies on their‘team, or at least
review the transcript notes of the record, discuss the case with the
attorney handling)the matter, and review and edit the brief. When an
attorney enters the office, he or she is naturally subjected to closer
scrutiny and supervision, although this has not been well articulated in

the office. There is little formal training for attorneys entering the.

office, and they are immediately given cases to handle under the supervision

of a team leader.

It is also clear to us that the type of superv151on required in the offices

~ changes as the dttorney matures and grows. Initialiy, the supervision must

be intense, including both review of the record for the purpose of issue
identification and review of the work product for substantive and style

rev1ew At this 1n1t1a1 period the superv151ng attorney will play a
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greater role in the actual formulation of issues and the development

of the brief than after the staff attorney has had experience in reading
trial records and preparing briefs. As the attorney gains more experience
the type of supervision will change, first from less direct review of the
record and then from less direct input into the work product. Ultimately
an experienced attorney will be able to know when his or her assistance is
required on the development of an issue or the phrasing of an argument.
After some point the superv1snon might well be only "as needed," while the
supervisor will continue to review not only the staff attorney's work, but
also the briefs submitted by oppos1ng counsel and the courts' ultimate

decisions to ensure that the factual and legal arguments are appropriate.

It is the conclusion of the evaluation team that the present team con-

cept of supervision in the Public Defender Office is not an effective

tool fbr ensuring quality and supervision. Accordingly, we make the follow-

ing recommendation. £

Recommendation 9. The "team concept” of supervision should be

modified in the following respects: When an attamey enters the

jfwe on a staff level, he or she should be asszgned to a senior

staff member who will closely serutinize and supervv,se the work

done by the new staff member. No senior staff member should have

mt;re than two dttorneys to 8o supervise. Ideally, this initial

8upervision should be on _a one-to-one basis. This supervision should

znélude review of the couz't record or tmnscmpt notes, discussion

of legal issues with the Deputy State Public Defender, and close

scmtmy of the. issues briefed and the bmef itself. This close

scrutmy should continue for a period of'no less than 90 days for

©
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an _attorney with previous experience and no less than 180 days

for an attorney entering the office directly from Ilaw school. Such

‘Supervision should continue until, in the Judgment of both the

Supervising attorney and ‘the chief assistant, the attorney is able

to_undertake additiongl responsibilities with the caseload, At

the point at which the attorney is deemed to be suffictently ex-

perienced, he or she should be transferved to a team consisting of

between eight and 12 lawyers. This team will be_supervised by an

attorney who has q very small individual caseload and who can deJote

the necessary time to 18su2_identification and brief editing. The

"mini-team" coneept, as employed in San Franctsco, should be abolished.

The perception of the attorneys in the offices is that it is their ob-

-Tigation to search the record for issues of possible merit. The evalu-

ation team agrees that this is their responsibility. While a number of
persons outside the office, including both Courts gf Appeal justices and

members of the Attorney General's staff, suggested that the State Pub11c

‘Defender is more "issye oriented" than he is "client oriented," the

evaluation team doubts the validity of this notion. It is our cbnclusion
that an appellate defender has the obligation and duty to conscientiously
review the ehtire couht record to ascertain whether there is any issue

of arguable merit. On the other hand, several members of the State
Pub11c Defender's staff indicated understanding that the off1ce procedure
was not to file Anders- Feggan br1ef58, in which they report to the -
assigning court that there is no issue of arguable merit in the case.

At least one attorney suggested that she would brief and argue a frivolous
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issue, rather than file an Anders-Feggans brief. The consultant team

understands the difficulty with applying the standards of Anders v.

California, supra. On the other hand, we believe -that if, in the judg-

ment of the Deputy State Public Defender handling the case and that
attorney's supervisor, there is no issue of arguable merit, and if

any further proceedings on behalf of the defendant would be who11y
frivolous and without arguable merit, the attorney is under no obligation
to press an appea] where there is no issue to raise. The Ca]ifornie
Supreme Court has made clear the fact that. appellate counsel has the
ebligation to make arguments in support o; the change in existing law,

if that change is reasonably supportable, but in no case has either the
United States or California Supreme Courts suggested that an attorney's
obligation ihc]udes the pressing of frivolous issues. We heve been assured
by both Justice Halvonik and Mr. Denvir that it‘has and is the office's \

policy to file Anders-Feggans briefs in cases which warrant sych sub-

mission, after close internal scrutiny.' We do note,'however, that no
such brief has ever been filed by the San Francisco office and that the
Los Angeles and Sacramento offices have filed such reporte‘in very few
cases. Since there is an obvious misconception of the policy in the
office, we;hrge the State Pubiic Defender to issue a reminder to his
staff on the po1icy We must emphasize, however, that wetare nct at

all suggest1ng that the number of no-merit, AnderSngggggns briefs should

increase s1gn1f1cant1y but on]y that this is an alternative wh1ch is

hadequately understood by the staff. It must be noteq that it is doubtful.

that the filing of an Anders-Feggan brief saves either -the court or counsel

any substantial time. We also suggest that no Anders-Feggan brief be

A >
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filed or "withdrawal" letter be obtained from a defendant until the
attorney meets with the defendant Personally. The office does obtain
"abandonment" letters in which the defendant agrees to abandon his/her
appeal after being informed by the deputy state public defender that the
case lacks sufficient merit to pursue. We recommend that such letters
not be solicited until the defendant has discussed the matter personally
with counsel. We also suggest that appropriate in-house procedures be
followed to ensure that cases truly lack merits prior to obtaining such

Tetter and that no pressure is applied to encourage such abandonment.

We are:very coneerned that very few of the State Public Defender's
‘clients are seen by their attorneys. Indeed, several deputy defenders
indicated that they had never been in a prison! The articulated reason
for this is that many of the clients are far away from the public de-

fender's office. It is not unusual for a defendant convicted in the northern

part of the state to belincarcerated in the southern part of the state,

or vice versa. While we are mindful of the Iegistical problems pre-

sented by the neceesity of seeing clients, and the possible fiscal im-

plications that such ciient v1s1ts might have, it is the strong fee11ng

of the consu1t1ng team that the State Public Defender attorneys shou]d .
rout1ne]y see their clients, It 1s somewhat surprising to us, in view of
the zealous nature of the representation provided by the office, that

the attorneys w1thin the State Pub]1c Defender 0ff1ce have not them-

selves recogn1zed the 1nherent problem in not see1ng clients.

It is certainly conceivable that personal visits with the clients will

~ result in some defendants abandoning the right to appeal after being

informed of, the lack of possible ‘merit, and it is further possible that

3
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additional appeals and appealable issues will be generated by such at-
torney-client qgntact. In any event, it is the considered judgment of the
eva]uation team that personal contact between the attorney and the client
is essential in onder to enable the attorney to have a detailed dis-
cussion with the defendant of the possible issues jér appeal and for there
to be an exchange of ideas which may or may noﬁgimﬂbct on the issues
identified. This establishes the role of the ciient in the appellate

_ process, and increases client satisfaction. While many of the attorneys
in the office thought it a generally good idea to see clients, several
thoughj\tne interview would not be of significant value. The experience
of the counsu1tant team members is that in a surprising number of cases

the attorney-c11en£ interview in the pr1son is of va]ue to either-eliminat-

ing or 1dent1fy1ng issues for appeal.

Recommendation 10. Every client represented by the State Public

/i

Defender should receive at Zeast one personal zntervzewAfra% the

((

Deputy State Public Defendez' who 'Lg representing the defendant in

the appeal.

i

In the San Francisco office the uocket clerk records each piece of mail
which arrives in the office as well as each brief and 1ega1'pleading
which is received or filed. In Los Angeles, on tne other hand, the at-
torneys' secretaries hendIed the nanagement of case files, and:fhere was
no central docketing system. We were general]y struck by the 1ack of

* concern for file management on the part of Deputy State Pub11c Defenders.v
This Tack of concern was refTected in the. occas1ona1 failure to meet .

court-imposed dead11nes or to request extensions in a timely manner.
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We would encourage the enhancement of the attorney-secretary relationship
so that the secretary more adequately monitors due dates and files so

that cases are kept in an orderly fashion and so that all due dates are
met. We note that all case files are kept in attorneys' offices. We
would suggest that consideration be given to removing the files from the
attorneys' offices and placing them in an area that is more convenient for

' A

the secretar.ar staff.

Recommendation 11. The individual attormey's secretary should

be_given the responsibility for maintaining orderly case files

. and for ensuring that due dates are properly adhered to. The

State Public [ zfender should implement such policies as to afford

adequate support staff for such additional responsibilities and to

ensure that procedures be adopted in the office to implement this

recommendation.

Summary, Comments, and Perceptions of Interviews with Supgort Staff.

The legal support staff is supervised by a person in each of the offices.
A problem has arisen in San FranciQZo regarding an ability to find an
appropriate person to be the support staff supervisor. The Tegal secre-
taries in the office are high-ievel civil service employees who have
considergb]e experience and who appear to be quite qualified for their
position: Indeed, the evaluation’team believes that some of the secre-
taries' skills are.not being adequately used in the office. We think -
it is unfortunate that some of the secretaries do little more than type
all day,.while other management responsibilities which could be handled

by the secretaries go undone or are being done by other clerical em-




in machines. This is part1cu1ar1y 1mportant in an appe]]ate defenders

s
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' on the Olympia, and the rather significant "down time" which has been
Ployees. As noted above, we recommend that additional administrative

experienced on these machines.
responsibilities be g1ven to the legal secretar1es to manage "their i

attorneys'" files. Present]y, one secretary is assigned to two or three Recommendation 13. The Olympia Yypewriter machines used in each

attorneys. We believe that the three-to-one ratio is too high, par-

oF the ‘our state public defender -““icss sicwis :

ticularly if these additional! administrative and management responsi- and replaced with self-correcting I3 suvewriters. ~diliional

bilities are shifted to secretaries. Indeed, the Attorney General has research should be done by the legal and support staff to ascertain

whether automated typewriters can be installed in the office in a

four secretaries for every five lawyers.

cost-¢.¥fieient manner.

Recommendation 12. State public defenders should work- towards the

7
7

There was also a considerable feeling among secretarial staff that they /

goal of one legal secretary for every two attorneys within the

office. This is in addition to such other support staff as.shall

rece1ved 1nsuff1c1ent training in the office, beyond being handed‘a

be_necessary. secretar1a1 manual.

A universal complaint of the sécretarial staff was the state-imposed Recommendation 14. 4 coordinated secretarial training program

requirement that Olymp%a typewriters be used in the offices, as op- should be adopted by the State Public‘Deféndér on_a statewide

posed to self-correcting typewriters manufactured by IBM. -We were informed

' basis, to _be implemented through the support staf?‘supervzsors in -

each office.

that the state would fOt approve the purchasing of IBM typewriters due

to their higher costs. From our observations of the Olympia machines, o ) i .
Summary, Comments, Perceptions of Interviews with Deputy Attorneys

however, we found them to be extraordinarily sluggish and noisy machines. .
4 General. As was the case with the Supreme Court and Courts of Appeal
From our interviews with support staff, we would estimate that at Teast N . L
justices, the Deputy Attorneys General handling criminal appeals agreed
ten per cent of the secretaries' time is lost due to the differences -
‘ that the average work produced by the State Public Defender 1s of sig-
A 4
nif1cant]y higher qual1ty than the average work produced by the private
office in which most "work product" is *yped au is f1nal-copy mater1a1
bar appointed by the Appellate Courts. 1In at least two of the off1ces
It is our conclusion that even 1f the Olympia machines are significantly ‘
) of. the Californ1a Attorney General, we rece1ved the 1mpress1on that
cheaper than se]f-correct1ng tBM typewr1ters ‘this difference in cost '
there was s1gn1f1cantly~more antagon1sm between the Public Defender
is far exceeded by the wasted time necess1tated by the bas1ca11y s]ugg1sh
and Attorney General than should be the case in a normal adversarial/
nature of the Olympia machines, the time required to make corrections

A

lawyer relationship. In one off1ce we were informed that the State Public

Ty
Y
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Defender had not been routinely sending the Attorney General copies of
communications with the court, so that now the appellate court requires

an afffdavit or admission of service on each of the letters. Additionally,
several of the members of the Attorney General's staff reported that they

were treated w1thUd1sda1n by members of the State Public Defender's staff.

While we are not unmindful of the normal antagonism that develops in a
hea]thy”adversarial relationship, our impression is that some attorneys in
both the State Public Defender and Attorney General offices have gone well

beyond this normal professionalism and have been personally insulting to

opposing counsel. This, as with the relationship between the Public Defender's

staff and the clerks of court, is simply not an appropriate manner in which
to conduct the affairs of the office. As we suggested in Recommendation 7,

add1t1ona1 attention should be given to establishing appropriate re]at1on-

- ships between the State Public Defender's staff and others with whom they

interact. ' i\

While a few members of the Attorney General's staff compfeined that the
State Public Defender filed briefs.on frivolous issues, overbriefed, and
briefed repetitively, there was significantly less criticism from the /.-
Attorney General's staff than there was from the Courts of Appeal justices.
Indeed, many of the Assistant Attorneys General were‘sympathetic with the
State Public Defender and undé@;tood well why issues were briefed in the

manner they are. 'This was not seen as a significant problem by the

Sy

T

Attorney General's staff. 3

Both the California Taxpayers Association and the Ca11forn1e/1eg1slat1ve
P ra

analyst who cr1t1c1zed the cost-eff1c1ency of the State Pub11c Defender
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compared the Public Defender's operation in cost-per-case to that of the
court assigned private counsel. For our comparison, we attempted to pin
down precisely the number of briefs written by members of the Attorney
General's stuff. We were not successful in ascertaining this information.
It is apparant that the Attorney General has adopted a sophisticated "units"
system for determining ‘cost-per-unit," and that those costs cannot easily
be compared with the cost-per—opendng-brief or cost-per-case figures for
the State Public Defender. From speaking with Present and past members of
the Attorney General's staff, however, 1t is clear that the "unit" includes
additional material much less time consum1ng than' ‘a Respondant's or Opening
Brief in an appeilate case. Indeed, it is our conc?us1on that because of
the difference in "units" any comparison between the cost-per-case of the
State Public Defender and the cost-per-un1t of the Attorney General is mean-

ingless. (See section on Cost Data, infra, Page 64.)

Summary, Comments, and Perceptions of Interviews with the Private Bar.

The private bar was unified in strenuously objecting to the Tow level

of compensation afforded them by the Courts of Appeai. Several attorneys
said frankly that they were losing money on the appellate cases but wanted
to work simply for the experience. A significantly greater number of
attorneys, however, said that the Tow level of compensation coupled with
the communications rece1ved from the court were-looked upon as a message
from the appellate courts to prov1de 1nfer1er reprasentation. We are

offended by some of the conlnumcatlons wh1ch came from the appellate

,courts at the t1me of appo1ntments and subsequently These Tletters are

1ncorporated w1th1n the Append1ces to th1s reports as AppendicesG - J.

Yy
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Particularly unfortunate is the wording used by the Third Appellate District
in Sacramento which reads:
Many court-appointed attorneys are relatively inexperienced, interested
in handling these appeals as a means of improving their professional
competence. Inexperienced brief writers tend to spend excess time
pursuing false leads and in overelaboration of routine points. .
While the attorneys' statement of time expended will receive con-
sideration, fees will be based on the court's independent estimate
of the time required by an experienced criminal attorney.
An attorney in Sacramento informed the evaluation team that in the first
case in which he had been appointed, he spent a considerable amount of
time reviewing the reéord, requesting augmentation of the record, and
doing the same type of professional job he would have done for a retained
client. When the compensation received turned out to be approximately
one quarter of that which the attorney felt warranted, this attorney
changed his procedure in handling court-assigned cases. Now, in order
to break even on the case, this attorney conceded that he no Ionger‘
raises any issues which require any change in existing law, hée does not re-
quest augmentation of the record, does not request oral argument, and does not
do}any re;earch in a case which he does not know in advance has viability.
While this single attorney'was somewhat more candid in his se]f—cfiticism,
variaticns on this same theme were heard repeatedly across the state.
It is abso!ute]§5clear to the‘evaluation team that, due to the Tow level
of compensation, the communications from the court (including the attempts
to have counsel waive oral argument), and the general éttitude of some

of the courts regarding‘criminai defendants, the private attorneys

appointed by the court aref%in many instances, providing routinely in-

effective representation. We also spoke to a number of attorneys who

had resigned from the attorney iist specifically for these reasons.
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It must be emphasized that the attorneys we talked to do not anticipate
receiving a substantial fee from the appellate court for work rendered.
On the other hand, many of the attorneys are simply not in an economic
Position to sustain the substantial Toss on cases assigned by the ap-
pellate courts. The consultant team believes it is a?great tragedy
that, given the high quality. of 1e§a1 ialent available in the private
bar in California, the Courts of Appeals have)adopted procedures which
have a distinct chi]]ing_effect on zealous and competent representation.
What is particularly of concern is that either the appe]]ate‘courts do

not recognize this as a problem or simply do not care.

The consultant team must reassert the recommendations made above that
attorneys be screened before they are appointed and that they be ade-

quately compensated for their work. (See péges 23 - 26, supra.)

It should also be ehphasized that there are still a significant number

of attorneys in California who are willing to take a 1imited number of
these cases on a 1limited payment basis. These are generally attorneys who
have a successful pracfise and who enjoy providing this type of representa-
tion from fime-to-time. It is clear to us, however, that there are nowhere
near enough attorneys who are able to provide such effective representa-

tion at Tittle cost so as to ensure quality representation on appeal.

- Indeed, exactly the opposite has routinely been the case.

It should further be noted that, in addition to failing to follow through

on various brotedures due to the lack of adequate compensation, several of

: the attorneys indicated that they feared filing motions to augment the

A
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|
record,

they would be deleted from the 1ist of aftorneys appointed by the court.

In view of the comments made by justices of the court and court staff,

this does not appear to be anhunwarrantedqfear.

o

the unfortunate state of affairs in California regrading the assignment

of the private bar.

;
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Tonger briefs, or petitions for hearing because they were afraid

Again, it points out
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QUALITY OF REPRESENTATION
PROVIDED BY
THE STATE PUBLIC DEFENDER

While we found a good deal of difference of opinion among the various
persons 1nterv1ewed in California regarding the appellate justice system
and the State Public Defender, there was tota] unanimity on one point:
the State Pub11c Defender of the State of California is providing ex-
tremely high-quality representat1on Even those most critical of the
State Public Defender's office conceded that the representation afforded
by that office was of higher quality than that heretofore supplied by
the average appointed private lawyer. While some of tﬁe appellate court
Justices felt that the h1gher quality of representation made no differ-
ence in the d1spos1t1on of the case, that was not the prevailing view-

point.

It was clear, however, that even within the general positive reaction of

the courts, prosecutors and private bar to the representation of the

_ State Public Defender, there are variations among attorneys in the office.

One staff attorney working for an appellate court told the evaluation
team that there were at least “one or two" attorneys w1th1n the office ’
who, did not do particularly good work although even that work was better

than the average work done by the private bar.

Based upon our interviews with a significant number of the attorneys

‘w1th1n the office as well as w1th the members of the Courts of Appea]

Supreme Court, and staffs of the courts, we conclude that qua]1ty of

representation is not a problem in Cal1forn1a The hope of Chwef/dust1ce
. ) Vi

- 2




Wright that the quality of representation afforded criminal defendants

on appeal would be dramatically improved has been realized. While we

do believe that additional training and scrutiny is always essential,

we are satisfied that the office is praviding a high level of outstandihg

representation on appeal to indigent criminal defendants.

i
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VI
COSTS OF PROVIDING REPRESENTAT.ION

The California Taxpayers Association and the legislative analyst have
attacked the State Public Defender for a much higher cost-per-case than
the private bar. The coét-per-case for the State Publijc Defender for the
last fiscal year was approximately $2,450, while the cost for the private
bar was approx1mate1y $600 per case. The Attorney General reports that
in that off1ce the cost-per-work-unit is approx1mat1ey $1,700, while the

cost-per-appeal is $1,957.

With all due respect, thédconsyltant team édhcludes that these types of
cost comparisons are\ébsolutely meaningless. As noted above, the private
bar costs are so low for two reasons. First, the atiorneys are not pro-
viding effective representation, and secondly, they are not paid adequately
even for the ineffective representation that is prévided Further, as
noted above, the Attorney General does not compute statistics based upon
cost per case, but rather on cost per work unit. While the evaluation
teamdbelieves that this is the appropriate way to divide time, this is not

the way it is done in the State Public Defender's office. Thus, the

”figure for the State Public Defender of $2,450 per case may well include

more than one work unit. Indeed, jt is our observation that, using the
VA
Attorney General's unit system, the cost per unit for the State Public

Defender may well be less than that of the Attorney General.

We believe that a more appropriate comparison is the cost per case for
a privately retained client handled by a private 1awyert In our conversa-

tions with private lawyers, we were informed that a minimum cost for doing

| a felony appeal simply to the Court of Appeals would be $2,500, with the
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possibility of going as high as $10,000. In statewide surveys that have

been done elsewhere, an average cost of approximately $5,000 would not
10

“be unusual.

The evaluation team, comprised of individuals who are or have been ap-
pellate defenders in state government, is not unm1ndfu] of the very real
pressure being brought upori government to reduce spending. Having said

that, however, we must conclude that the present attacks upon the State

~ Public Defender, based on a cost per case figure, simply are inappropriate.

The cost comparisons are simply not fair and they do not give an accurate
p1cture of the eff1c1ency of the office, As was noted throughout the
evaluation, we do believe that there are certain procedures which can

be changed within the office to make it more efficient. fo attack the
office on the basis of the fionres presented, however, strikes us as

inappropriate.
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VII
EXPANSION OF THE SAN DIEGO APPROACH

We were impressed with the system for hand1ling appeals followed by the San
Diego court. In that division cases are dssigned to Appellate Defenders,

nc. (ADI), unless there is a conflict or trial counsel is appointed. ADI

then either ‘retains the case in-house to be worked on by a staff attorney or

assigns the case out to a private attorney on ADI's panel. The panel attorney

is supervised by a staff member who assists in the research and briefing,
edits the brief, and then has the brief typed and dup11cated at ADI. This
system has the advantage of ensuring that the private bar is screened and

supervised, but that the private bar remains 1nvo]ved in the apoellate

~ justice system. Many private attorneys in other parts of the state said such

a system would be we]comed as they could have experienced attorneys "back

them up" so they would not miss a critical point of law.

We would suggest that the $San Diego approach be expanded. In’making this
recommendation we would caution that the costs of this system are apt

to be quite high. Today the costs of this system in San Diego is less
per case than the State Public Defender case elsewhere in the state.

The difference in cost is almost entirely the result of the lower salaries
paid to-ADI staff.'fIndeed, if the ADI staff were paid on a par with the
State Public Defender's staff --Qand we think they should be -~ and jif

) the private bar were pa1d a fair rate of compensation, the cost of the

San Diego panel system would be approximately 50 per cent higher than that
of the State Public Defender alone. We think the system merits expansion,

but the costs must be anticipated adequately. We also must express -




some surprise that ADI is able to find private attorneys willing to under-
go the training and supervision required. This is a testament to the
quality of the bar in the Jur1sd1ct1on and the ADI management under Perry

Langford.

f0110w1ng recommendat1ons and observat1ons. ' {

,towards hand11ngaSS19ned cases. Nhile we do not w15h to be understood N ?5
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VIII : ‘ | j
SUGGESTION FOR IMPROVED EFFICIENCY .

IN THE STATE PUBLIC DEFENDER'S OFFICE f
In the foregoing sections of this report‘we have made specific reeom-
mendations for imprevindhthe efficiency of the State Public Defender's
operation. These recommendations include elimineting wasted professional
time at the time the case enters the office and is assigned to a team7
tightening up the team approach to handling supervision of Deputy State

Public Defenders, and expanding the secretarial involvement in the manage- P

ment and adm1nlstrat1on of case files.

In add1t1on to the foregoing recommendat1ons we respectfully make the

Amicus Briefs. The State Public Defender annually files twenty to thirty

amicus curiae briefs in the California Supreme Court. It is the per- "

ception of the State Public Defender that these briefs are appreciated
by the Supreme Court. There is an amicus brief coord1nator in each office

of the State Public Defender. While ‘we can certa1n1y understand the

~ desire of the State Pub11c Defender to have each important issue ade-

quately briefed and presented to the California Supreme Court, we must

. admit some surprise that in this number of cases an amicus ‘brief is neces-

sary We believe that a conslderable amount of effort is be1ng spent

by the State Pub11c Defender on amicus briefs which m1ght well be directed

- to advocate the e11m1nat1on of am1cus br1efs from the State Pub11c ‘ : ‘ ‘};

a
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Defender S work, we do note that more than one fu]]t1me -equivalent at-
torney is devoted strictly to amicus work. We question whether that is an
appropriate utilization of attorney resources within the office. It
might well be more appropriate to meet with the members of the Supreme
Court to ascertain whether the State Public Defender could be appo1nted
in a h1gher percentage of Supreme Court cases, if, indeed, the repre-
sentation afforded the criminal defendants before that court is so in-
adequate as to require\the filing of amicus briefs in such a high per-
centage of cases. Independently of that observation, we suggest that
the idea of having an amicus brief coordinator in each of the offices
be re-examined. We would suggest that screening of the amicus briefs

be done through the chief assistant in each office, rather than utilizing

time of a Deputy State Publjc Defender.

Death Penalty Cases. The State Public Defender handles all of the appeals

on behalf of defendants who have been sentenced to death. Such appeals

go directly to the California Supreme Court. The procedure followed in
the office is that there is one statewide death penalty coordinator,
working out of the San Francisco office. In each of the death penalty
cases handled by the State Public Defender, two senior staff attorneys

are assigned to the(case. In this'way the record receives minute scrutiny

and careful briefing and preparation.

The evaluation team wholehearted]y supports the concept of the two-
attorney approach We believe that this is an appropriate vehicle for
ensuring the highest‘quaIity of representation in such cases. We’ques-

tion, however, whether it is an appropriate utilization of resources to
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have a separate statewide death penalty“coordinator, particularly when
this attorney is now handling only one of the approximately eight death
penalty cases in the office. Wh11e these cases must recejve a h1gh level
of concern by the State Public Defender s office, we are hard pressed to
identify the particuiar activities which warrant such a coord1nator

We do understand that the death penalty coordinator works with trial
counsel in deve]op1ng records and ensuring quality representation at
trial, but we must question whether this is within the appropriate scope

of the work tu be done by an appellate defender.

We think it is an important function of an’appellate defender to provide
information and back-up assistance to trial attorneys who request it.

On the other hand, we are not certain that it is apprOpriate to search
out death penalty cases and spend a considerable amount of time on nur-
turing cases at the trial court level so that the record on appeal may
be more adequate. We suggest that particular scrut1ny be paid to the
issue of whether a death penalty coordinator is a necessary part of the

appellate defender s office.

Non-AppealQResponsibilfties The Ca]ifornia State Public Defendér has

been given additional responsibilities by both the tegislature and the
Supreme Court for providing representation for other than appeal cases. (See
pages 13 - 14, s _gprg,) We believe that these are appropriate functions

to be done by a post-convwction/appeI1ate defender. On the other

hand, these functions have not been funded by the Ca11forn1a legislature.

We beljeve the time has come to ser1ous]y cons1der whether the State

Public’ Defender should continue to attompt to do these non-funded

L
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activities. These are matters which the State Pub}ic Defender should be

doing, but they must be funded by the 1egisiature.

Departmenta]izing Staff. We were particularly struck in the San Fran-

cisco office with the fact that every senior supervising attorney and

even some staff attorneys have some additional responsibility beyond
simply supervising attorneys and carrying a personal caseload. These
responsibilities included death penalty case coordinating, writ filing,
trial representation, etc. To a lesser extent this same type of special-
ization was found in the other offices visited. We question whether all
such specialization is appropriate or cost-efficient within the present
framework of the Stete Public Defender. While it may well be appropriate
to have a team or an individual deputy handling particular types of trial
representation whicﬁgis mandated by statute and funded by the legislature,

we do .not believe that it is an efficient use of personnel to divide the

'_ staff as it has been.

Recommendation 15. The State Public Defender should serutinize those

functions which have bezﬁjmandbted by statute or court deetsion and

funded by the "‘Cali}‘omia legislature and determine which can be

most effectively handled by specialists within the statewide system

or within each office. Only sueh funetions as_can be efficiently

<

handled in a gtatewide or office manner by spectalists should be

continued. ALl qfher work should be divided among the general

teams.

55

IX
AUGMENTATION OF RECORD

Theiconsu1tant team was struck with the cumbersome procedures required

by Rule 33.of the Appellate Rules of California for the Augmentation of
Records. For some time the State Public Defender has led a movement
within the California Judicial Council to amend the rule to expand the
material which must be included in an appellate record. We urge the
California Judicial Council to speedily adopt such a rule after adequately
consulting with the court reporters, court clerks, Superior Court

Jjudges, appellate court Judiciary, State.Public Defender and Attorney

General.

Recommendation 16. Rule 33 of the California Rules of Court should

be amerded to expand the normal record on appeal to inelude those

items which are routinely necessary to afford the defendant complete

Yepresentation. Those items include qll pre-trial evidentiary

hearings, all Jury instructions, and closing arguments. The rule

should further be amended to require the preparation, upon request

of appellate counsel, of opening statements and voir dire of the

Jury. All oéﬁer materials should be available ﬁpon motion to the

trial court for the expansion of the record. Proceedings in the

Court of'Appeals should not be required unden any cireumetances,

unless the_ trial court denies the request to eugment the record.,

‘V‘:‘,,
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X
SAN DIEGO APPELLATE DEFENDERS, INC.

We perceived a genuine separation between the three offices of the

State Public Defender and the office of Appellate Defenders, Inc. in

San Diego.  We thfﬁk that this is an unfortunate development which should
be corrected. In the present session of the legislature efforts are be-
ing made to include the staff members of Appellate Defenders, Inc. with-
in the state civil service system and to make them more integral parts
of the State Pub11c Defender system. Due to the ramification of Propos-

ition 13, however, this appears unlikely to occur.

Attorneys in tﬁe Appellate Defenders office are faced with the delicate
and difficult task of supervising private counsel, while at the same time
handling an individual caseload. We think it important that they be
recognized as going a quafity job: We were”concerned that some members

of the State Public Defender's staff felt that the work product coming
from San Diego was of a Tower quality than that produced by the State Pub-
lic Defender. We suggest that more interaction between the two agencies

will help to alleviate these impressions and improve the work quality of

both organizations.

Recommendation 17. The State Publzc Deféndér should take all

necessary action to ensure that the San Diego Appellate Defénders,

Ihc 18 zncZuded ‘within all dbctazon-makzng flunetions and admznzstra-

tive and management conferencés of the State Publie Defender.
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XI
ORAL ARGUMENT

Under Rule 22 of the California Rules of Court, each side has thirty
minutes to argue before the Courts of Appeal. From our Evaluation,
however, none of the Courts of Appeal routinely allows such a length
of time in cases presented. Indeed, each of the Courts of Appeal has
its own policy of discouraging oral arguments in all or some of the
cases. The average time varies from approximately five minutes per
case in Los Angeles to as long as fifteen minutes per case in Fresno.
While extraordinary cases are afforded a significantly longer Tength
of time to argue, in the usual appeal the oral argument takes no more

than 15 minutes.

The evaluation team was struck by the difference in procedures betweeh
the various districts and divisions of the appellate court. It is
apparent to us that in Los Angeles the Court of Appeal placed an

extraordinarily high value on expediting the processing of appeals S0
that oral argument has v1rtua11v been abandoned in one division. In

other courts oral argument is utilized to a greater extent, but all jus-
tices seem to agree that many cases could and should be submitted with-

out oral argument.

Each of the Courts of Appeal has aeopted the policy of sending letters
to eounsel in some cases inviting the waivers of oral argument. These
letters are seen "as a message" by the State Public Defender that the
case will be affirmed, and thus oral argument is often requested sfmp]y

as the Tast opportunity to obtain reversal of the criminal conviction.
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It is the conclusion of the evaluation team that oral argument is now
not an effective vehicle in most of the appellate court districts in

the State of California. In Los Angeles oral argument has all but been
eliminated. The procedure used to induce counsel to waive oral argument

simply has the impact of increasing the number of oral arguments.

We were impressed with the procedure being tested in two divisions of
District I of the Court of Appeal in San Francfsco. In each of those
courts, letters are sent out to counsel in every case asking if counsel
wants to orally argue the case. A1l counsel need do is request oral
argument and the case is sgheduled for oral argument. Additionally,

if the court itself deems oral argument necessary to a full understanding
of the issues presented, the court can schedule the case for oral argu-
ment regardless of the desires of counsel. From the team's discussion
with Presiding Justice Wakefield Taylor, we are informed that the number
of waivers under this system has increased over that which were obtained
by sending letters encoUraging waiver. Additionally, Justice Taylor
felt that oral argument had become more‘meaningful in those cases which
are still argued, and more time was being affo;ded for those cases.’ It
should be noted that in several states the appellate courts have adopted
a procedure of requiring counsel to iq?icate in the briefs whether oral

argument is required, and if so, why. While we do not advocate requir-

ing counsel to expliain the need for oral argument, we do think that a
valid purpose is served in allowing oral argument on request, rather

than in the court seeking waijvers of argument.
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Recommendation 18. The Courts of Appeal should adopt uniform rules

regarding the watver of oral argument and the time to bevaffbrdéd

for oral arqument. These rules should be adhered to. The Court

of Appeal should adopt a procedure whereby counsel i& affqrded

the opportunity of requesting oral arqument, either at the time

the brief i1s submitted or subsequent to the filing of all briefs.

Thoge attormeys who request oral arqument should have the right

to have their cases heard.

Recommendation 19. The Courts of Appeal should adopt a procedure

of flexible oral argqument times based upon the specific eircum-

stances of the case. The oral arqument time should be communicated

to counsel in advance of the day of oral argqument at the time the

case 18 set for arMent. The -court should also consider limiting

oral arqument to those issueg which the court deems esgential to

the disposition of the case.

LT UEen
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XIT
PROCEDURE FOR FILING A NOTICE OF APPEAL

Under present California procedure the trial attorney files a Notice

of Appeal subsequent to the’rendiiﬁsn of judgment. From our observations
of the appe]]ate court fécbrds in California, from our discussions

with trial counsel, and from our discussions with persons within the
appellate court system, it seems obvious to us that there is a major
problem with the procedure now followed in California. It would ap-
pear that Notices of Appeal are routinely filed following trials in the
court system. Several attorneys told the evaluation team that thgy file
Notices of Appeal routinely, even in cases in which they feel there is

no issue of arguable merit. The Aqerican Bar Association Standards

Relating to the Administration of Criminal Justice, The Defense Function,

Standard 4-8.2(a) (Second Edition, 1979) makes clear that the decision
of whether to appeal must bé‘the defendant's own choice, after con-
sultation with counsel and after counsel has advised the defendant of
any issue of possible appealable merit. It is clear from our evalu-
ation that this standard is nog\complied with in a significant number
of California cases, in which the Notice of Appeal is filed without
consultation with the defendant and merely as a way for the trial at-‘

torney to close the case.’

We suggest that trial counsel in California be cognizant of the ob-
ligations imposedmby the standard cited above and that the routine

filing of Notices of Appeal be discouraged. It is our observation

that the filing of Notices of Appeal in‘casgs which have no issue of

\
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apparent merit results in cases entering the appellate court system
which should not enter the system and then have a very difficult time ever

getting out of the system.

There is no question in our minds but that the entry of these cases

into the appellate court system results in cases of T1ittle merit being
assigned to counsel, and then counsel attempting to identify issues not
heretofore recognized for the purposes of pursuing the appeal. While
we believe that every defendant should have the right to seek poét-
conviction review and appeal, the right should not be forced upon a
defendant and should only be undertaken after the various remedies which

are available have been explained to the defendant.

While there are inherent problems in the assignment of new counsel on
appeal, this evaluation team is firmly committed to the concept of having
separate trial and appellate counsel, one entirely indgpendent of another.
We are also mindful of the ethical and legal obligations of trial counsel

in protecting the defendant's post-conviction rights.

We would suggest that the appellate rules be studied to consider the
possibility of having the Notice of Appeal filed subsequent to the
appointment of appellate counsel and the filing of the trial trans-
cripts. Specific reference is made to Rule 809.30 of the Wisconsin
Rules of Appella@e‘Procedure, which.affects appeals in felony cases.
Under such a system‘the defendant has option§ of filing motions in the
trial court or of appealing, but that decision is not made until after

the transcripts are entirely prepared. It is clear from our observation

i
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I | | XIII
. . [;_ 1 PETITIONS FOR RERHEARING IN COURT OF APPEAL
of the California appellate system that many appeals enter the court “’l‘”" |
system which are without substantial basis, which may or may not be the [ ] Rule 29(b) of the California Rules of Court requires that a Petition for

desire of the defendant, and which ultimately lack substantial merit. Rehearing be filed in the Court of Appeal before a Petition for Hearing

can be filed in the Supreme Court in which it is alleged that the Court

We must emphasize, ho s “ i .
P wever, that we are not at all suggesting that of‘Appeal incorrectly stated or did not consider substantial issues of

the right to appeal ' C imini g .
I ppeal be in any way, shape or form diminished. Indeed, | fact or law.. Since virtually every request for review to the Supreme

we believe that the State of California should adopt more flexible Court will be based on either an incorrect statement of law or fact, this

ost-convicti i i s o . :
P conviction remedies which would allow review in the trial court ! rule appeals to require such a Petition for Rehearing prior to filing the

prior to appeal. We believe that the procedure of fili igi Dot td
P 11ing an original Petition for Hearing with the Supreme Court.

habeas corpus is an inefficient remedy and should be replaced by a

plenary post-conviction remedy modeled on the Federal Statute 28 U.S.C. - While we can understand the rationale for such a requirement - allowing

Sec. 2255. the appellate court to correct its own errors - as a practical matter the

large majority of such motions - 91 per cent - are denied. We submit that

Recommendation 20. Appropriate authority within the State o bl . o
. ) R the cost and delay necessitated by this procedure outweighs the slight ad-
Caltfornia should give comsideration to amending the Appellate l;<r% ot '
, l . vantage that may accrue in those small number of cases in which the decision
Rules go as to provide for the filing of the Notice of Appeal sub- - N
: 1 ) [; n is modified in 1ight of a rehearing motion. It is our recommendation that
gequent to_the preparation of the trial transeripts. ’.” o ”
: i 'ar:] if an issue was raised in the briefs presented by the Court of Appeal, it
Recommendation 2l. The State of Califormia should adopt a plenary [I is fairly before the Supreme Court, whether or not the appellate court
post-conviction procedure for motions in the trial court which would I;*” ) :]fﬁ specifically decided the matter or correctly stated the law or facts,

eliminate the need for the filing of writs of habeas corpus. although a motion might still be filed within the discretion of counsel.

Recommendation 22. Rule 29(b) of the California Appellate Rules

should be modified to omit that requirvement for rehearing in.order

to raise certain issues on a Petition for Hearing. Any issue

raised in the breifs in the Cburtkof Appeal should be considered

disposed of by that court.

[
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X1V
BUDGETING AND DATA-GATHERING IN THE FUTURE

In the original budget submitted to the legislature at the time the

State Public Defender was first funded, it was anticipated that the

office would do "forty (40) units of work" per attorney per year.

Apparently this number and terminology had its genesis in the terminol-

.ogy utilized by the California Attoﬁney General, who based his budget

fbr his criminal appellate division on the cvmp1et1on of 35 work units

per year per attorney. The thinking was that if'the Attorney General
could do 35 work units per year, surely a Public defender could do 40
units per year. As discussed above (see pages 10 - 12, supra) this rea-
soning is inaccurate inasmuch as appellant's counsel in any appellate case
has significantly more work to do than does the respondent. Moreover,
what has happened subsequently is that the 40-work-un1t standard has

been 1nterpreted to be a 40-opening-briefs- -per-year standard. This has
placed the Public Defender in an extremely bad posture, inasmuch as some
attorneysfjh the office are broducing onjy 15 to 20 opening briefs

per year. ,
Y

It is apparent to us that the State Public Defender must revise its
statistical and accounting systems to reflect work units, as opposed to
opening briefs. As noted tﬁroughout this repert“ the State Public

‘Defender has considerably greater responsibilities than simply the filing

of opening briefs or swmply the prov1s1on of representation 1n appellate .

cases. All of the work done by the State Public Defender must be ass1gned

- a unit value, determ1ned by the amount of work requ1red This should be

Vi
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the measure by which the 1egis]ature; the taxpayers, and al] others
measure the effectiveness of the State Public Defender. We believe

it has been unfortunate that the State Public Defender has not recog-
nized this problem in ifs initial three years, so that it is now attacked

on the basis of efficiency projections which were never accurately stated

or made.

P
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XV
WHAT IS AN APPROPRIATE WORKLOAD?

The State Public Defender has attempted since last September to urge

his staff to produce 24 briefs or work units per year: averaging two

per month. We found in the offices significant misunderstandings about
the 24 cases per year, with some attorneys believing that they were
expected to produce 24 appellants' opening briefs, while others under-
stood the 24 to mean work units or equivalents of work units. It is
clear, however, that the State Public Defender is attempting to reach
the delicate balance between adequate production and appropriate quality,
even though this has been done to the dissatisfaction of some of the

staff attorneys.

The recommended annual caseload for an appellate public defender is

12
25 cases per year; obviously, the number would vary by jurisdiction
and type of case. In California, for example, there are relatively few

guilty pleas or sentencing appeals, and the vast majority of cases handled

by the State Public Defénder are t?iale some extremely lengthy. For

this reason, the number 25 would probab]y be a high outside limit, whywe“
the actual number of appellant's opening briefs which could be prodg%éd

would be somewhat lower.

S
The consultant team believes that it is essent1a1 for the office to adopt

an equ1va]ent unit system in wh1ch a]] work done is related to a norm,
perhaps the average time requ1red for the preparat1on of an appe1“ant S

opening brief. In this way, the true workload of the office can be
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eccurately reflected in a manner which has meaning to both the staff

and outside observers. While the 24 equivalent work units per year

does not strike the eva]uation team as being unreasonable, 1t n1ght

well be less. The actual nUmber should depend on the good-faith review |
by the State Pub11c Defender of the work that is being produced and can
be produced. We noted the rather sustantial disparity in the amount

of work done by various staff members, and we point ocut that it is
important that the staff understand that it is essential to produce to
the maximum possible in the given time, while maintaining high quality,
and that ultimately if the office is not producing enough cases it cannot

be continued as a viable part of the appellate justice system.

Recommendation 23. The State Publie Defender should adopt a uniform

equivalent unit system for evaluating each type of case_and pro-

ceeding handled by the office. All caseload fhctors and budgeting

should be erpressed in_these equivalent workload unzts

S
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visit clients, waive oral argument on appeal, and do little trial court
XV1

work, we are concerned that the cloistered existence of the staff will
STAFF MORALE

: have detrimental morale implications. There is also the concern that
We believe it is appropriate to comment on several issues which impact by remaining in their offices so much, the attornéys will Tlose contact
on the morale of the deputy state public defenders. A major probiem, with the real world of the criminal justice system.
as noted above, has been the pfessure by the Public Defender to increase

the output of the staff lawyers. We are impresseqjthat Mr. Denvir

and his‘senior staff are sensitive to this problem and the morale rami-

"B
fiéétions such pressure has on staff. l:mv

T o2 8
L

We do feel that the Public Defender should more regularly seek input

G "

from staff on such- issues as caseloads and office managéli'nem:° Indeed, . l:"*"‘. i

B R
e ¥

{
— N

we think there wouid be a distinct benefit to conducting more statewide

staff meetings for the attorneys in all pour offices. These meetings could
be joint training and policy meetings. Due to the size of the office and
distances invelved, we can understand why this cannot be done evéry month,

but such meetings once or twice a year would be an appropriate vehicle

. 7

for obtaining staff jnput, doing staff training<55d improving staff

morale. y

Several of the attorné&s interviewed expressed confusion about the civil
/seryjce promotion procegﬂres, feeling that they were not adequately
explained and were too cumbersome. This also relates to the feeling

that there is 1ittle salary parity among the lawyers doing similar work in

the three State Public Defender offices.

We, fina11y, are concerned that the attorneys in the office are becoming

little more than in-house brief writers. Inasmuch as the attorneys do not

t
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XVII
CONCLUSION

It is the conclusion of the evaluation team that the California State

Public Defender is providing outstanding legal representation to those
defendants who appeal their cases from the Superior Court to the Court
of Appeé]. We do bé]ieve, however, that many problems were created

in the initial two years of the State Public Defender by virtue of

(1) the autonomous development of individual systems in each of the

offices; (2) the lack of any clear direction or leadership from the inter-
im State Public Defender; and (3) the basic problem of starting a large
and compiex multi-office system from scratch. The team is satisfied,
however, that the goverinor has now appointed an appropriate person as
State Public Defender and that he is in a position to cure many of the
defects identified fn~this report and which have now been raised pub-

Ticly.

As is the nature of these types of evaluations, many of the most positive

aspects of the office are not reported. It is the distinct impression

of this evaluation team, however, that the California taxpayers are getting

a quality service at a reasonable price. While we do believe that the
cost efficiency and effectiveness of\the office can be improved, it must
be re-emphasized that representation that is being provided today is of
eXtremely high quality at a cost which is certainly less than the cost
required for the private bar to provide the same level and quaiity of

representation.
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FOOTNOTES

California Judicial Council

Ibid.

Ibid.

372 U.S. 353 (1963)

California Legislature, Analysis of Budget Bi11 (1979-80), p. 1322.

Rule 33. Contents of Record on Appeal from Judgment or Order on Motion
for New Irial.

(a) [Normal record] If the appeal is taken by the defendant from a
judgment of conviction, or if the appeal is taken by the People from
an order granting a motion for a new trial, the record on appeal, ex-
cept as hereinafter stated, shall include the following (which shall
constitute the normal record):

(1) A clerk's transcript, containing copies of (a) the notice of ap-
peal, any certificate of prabable cause executed and filed by the court
and any request for additional record and any order made pursuant there-
to; (b) the indictment, information or accusation: (c) any demurrer;

(d) any motion for a new trial; (e) all minutes of the court relating

to the action; (f) the verdict; (g) the judgment or order appealed from;
(h) written instructions given or refused indicating on each instruction
the party requesting it.

(2) A reporter's transcript of (a) the oral proceedings taken on the
trial of the cause, including jury instructions given which cannot be
copied by the clerk, and proceedings at the time of sentencing or grant-
ing of probation; and (b) oral proceedings on the hearing of the motion

for a new trial,and on the entry of any plea of guilty or nolo contendere:

the transcript shall normally exclude proceedings on the voir dire ex-
amination of jurors, opening statements, and arguments to the Jury.

The Ca]ffornia Judicial Council wepsrts that the number of Petitions for
Hearing in criminal cases has increased as follows: 1973-74, 915;
1974-75, 1029; 1975-76, 1077; 1976-77, 1033 and 1977-78, 1170.

Anders v. California, 386 U.S. 738 (1967); People v. Fegqgans 67 Cal.
ptr. s .2d 21 (1967).

People v. Feggans at 67 C.2d 447.

See, Wisconsin State Public Defender private bar survey, 1977-78.
Wisconsin Statutes, sec. 809.19(1)(c) (1979)

National Advisory Commission on Criminal Justice Standards and Goals,
Courts Taskforce Report, Standard-ls.lz, p. 276 (1973).
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Senate Bill No. 1018

CHAPTER 1125

An act to amend Sections 27706 and 27707.1 of, and to add Part 7
(commencing with Section 15400) to Division 3 of Title 2 of the
Government Code, and to amend Sections 1239 and 1241 of, and to
add Section 1240 to, the Penal Code, relating to counsel in criminal
cases. - :

{Approved by Covernor September 28, 1975. Filed with
Secretary of State September 28, 1973.

LEGISLA’!TVE COUNSEL'S DIGEST

SB 1018, Song. Counsel in criminal cases. .

Existing law’makes no provision for a State Public Defender.

This bill would authorize the appointment of a State Public De-
fender by the Governor subject to confirmation by the Senate. The
appointment would be for a 4-year term, commencing January 1,
1976. The position svould require membership in the State Bar for
five years preceding appointment, with substantial experience in the
representation of accused or convicted persons in criminal or juve-
nile proceedings, and would provide for the same annual salary asthe 71
Attorney General. The bill would authorize the State Public De- ©
fender to appoint deputies and other employees, to contract forthe
services of nonprofit corporsiions and private attorneys in certain
instances, and to enter into reciprocal or mutual assistance agree-
ments with counties. : . .

The bill would specify various duties for the State Public Defender,
including the representation of indigent persons in specified appel-
late proceedings where indigents are entitled to legal counsel, and
the formulation of plans for the representation of indigents-on the
appellate lavel. ‘ oo .

The bill would make various changes in the Penal Code reflecting
the shift of responsibility from other agencies to the State Public
Defender in defending such indigents. -

The bill would provide that its provisions relating to the establish-
ment of the State Public Deferder shall take effect on January 1,

1976, and the other provisions of the bill shall take effect on July 1,
1976.

The people of the State of California do enact as follows:

SECTION 1. Part 7 (commencing with Section 15400) is added
to Division 3 of Title 2 of the Government Code, to read:




time.
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Ch. 1125 —_9.
PART 7. STATE PUBLIC DEFENDER
CHAPTER 1. GENERAL PROVISIONS

15400. The Governor shall appoint a State” Public Defender,
subject to confirmation by the Senate. The State Public Defender
shall be a member of the State Bar, shall have been amember of the
State Bar during the five years preceding appointment, and shall
have had substantial experience in the representation of accused or
convicted persons in criminal or juvenile proceedings during that

15401. (a) The State Public Defender shall be appointed for a
term of four years commencing on January 1, 1976, and shall serve.
until the appointment and qualification of his successor. Any vacancy
shall be filled for the balance of the unexpired term.

(b) The State Public Defender shall receive the same annual
salary as the Attorney General.

15402. The State Public Defender may employ such deputies and
other employees, and establish and operate such offices, as he may
need for the proper performance of his duties. All civil service
examinations for attorney positions shall be on an open basis without

career civil service credits given to any person. The State Public -

Defender*may contract with county public defenders, private
attorneys, and nonprofit corporations organized to furnish legal
services to persons who are not financially able to employ counsel
and pay a reasonable sum for those services pursuant to such
contracts. He may provide for participation by such attorneys and
organizations in his representation of eligible persons. Such attorneys
and organizations shall serve under the supervision and control of
the State Public Defender and shall be compensated for their
services either under such contracts or in the manner provided in
Penal Code Section 1241.

The State Public Defender may also enter into reciprocal or
mutual assistance agreements with the board of supervisors of one or
more counties to provide for exchange of personnel for the purposes
set forth in Section 27707.1.

15403. The State Public Defender shall formulate plans for the
representation of indigents in the Supreme Court and in each
appellate district as provided in this article. Each plan shall be
adopted upon the approval of the court to which the plan is
applicable. Any such plan may be modified or replaced by the State
Public Defender with the approval of the court to which the plan.is
applicable,

15404. The State Public Defender may issue any regulations and
take any actions as may be necessary for proper implementation of
this part. : ‘

R P Ch. 1125
CHAPTER 2. DUTIES AND POWERS

15420. The primary responsibility of the State Public Defender is
to represent those persons who.are entitled to representation at
public expense in the proceedings listed in subdivisions (a), (b), and
(c) of Section 15421. This responsibility shall take precedence over

all other duties and powers set forth in this chapter.

15421. Upon appointment by the court or upon the request of the
person involved the State Public Defender is authorized to represent
any person who is not financially able to employ counsel in the
following matters:

(a) An appeal, petition for hearing, or petition for rehearing to
any appellate court, a petition for certiorari to the United States
Supreme. Court, or a petition for executive clemency from a
judgment relating to crimina! or juvenile court proceedings;

(b) A petition for an extraordinary writ or an action for injunctive
or declaratory relief relating to a final judgment of conviction or
wardship, or to the punishment or treatment imposed thereunder;
~. {c) A proceeding of any nature after a judgment of death has been
rendered; :

(d) A proceeding of any nature where a person is entitled to
representation at public expense. :

15422. Where a county public defender has refused, or is
otherwise reasonably unable to represent a person because of
conflict of interest or other reason, the State Public Defender is
authorized to represent such person, pursuant to a contract with the
county which provides for reimbursement of costs, where the person
is not financially able to employ counsel and is charged with the
commission of any contempt or offense triable in the superior,
municipal or justice courts at all stages of any proceedings relating
to such charge, including restrictions on liberty resulting from such
charge. The State Public Defender may decline to represent such
person by filing a letter with the appropriate court citing Section
15420 of this chapter. :

15423. The State Public Defender is authorized to appear as a
friend of the court and may appear in a legislative, administrative or
other similar proceeding.

make a financial statement under oath in the manner provided in
ules adopted by the Judicial Council.

15425. The duties prescribed for the State Public Defender by
this chapter are not exclusive and he may perform any acts consistent
with them in carrying out the functions of the office.

S(liEC. 2. Section 27706 of the Government Code is amended to
read:

27706. The public defender shall perform the following duties:

(a) Upon request of the defendant or upon order of the court, he
shall defend, without expense to the defendant, except as provided

- < 15424: A person requesting the appointment of counsel shall
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by Section 987.8 of the Penal Code, any person who is not financially
able to employ counsel and who is charged with the commission of
any contempt or offense triable in the superior, municipal or justice
courts at all stages of the proceedings, including the preliminary
examination. The public defender shall, upon request, give counsel
and advice to such person about any charge against him upon which
the public defender is conducting the defense, and shall prosecute
all appeals to a higher court or courts of any person who has been
convicted, where, in his opinion, the appeal will or might reasonably

, be expected to result in the reversal or modification of the judgment

of conviction.

(b) Upon request, he shall prosecute actions for the collection of
wages apd other demands of any person who is not financially able
to employ counsel, where the sum involved does not exceed one
hundred dollars ($100), and where, in the judgment of the public
defender, the claim urged is valid and enforceable in the courts.

(c) Upon request, he shall defend any person who is not
financially able to employ counsel in any civil litigation in which, in
the judgment of the public defender, the person is being persecuted
or unjustly harassed. o

"{d) Upon request, or upon order of the court, he shall represent
any person who is not financially able to employ counsel in
proceedings under Part 1 (commencing with Section 5000) of
Division 5 of the Welfare and Institutions Code.

(e) Upon order of the court, he shall represent any person who is
entitled to be represented by counsel but is not financially able to
employ counsel in preceedings under Chapter 2 (commencing with
Section 500) of Part 1 of Division 2 of the Welfare and Institutions
Code.

(f) Upon order of the court he shall represent any person who is
required to have counsel pursuant to Section 686.1 of the Penal Code.

(g) Upon the order of the court or upon the request of the person
involved, he may represent any person who is not financially able to
employ counsel in a proceeding of any nature relating to the nature
or conditions of detention, of other restrictions prior to adjudication,
of treatment, or of punishment resulting from criminal or juvenile
proceedings.

25. Section 27707.1 of the Government Code is amended to read:

27707.1. The boards of supervisors of two or more counties may
authorize their respective public defenders to enter into reciprocal
or mutual assistance agreements whereby a deputy public defender
of one county may be assigned on a temporary basis to perform
public defender duties in the county to which he has been assigned
in actions or proceedings in which the public defender of the county
to which the deputy has been assigned has properly refused to
represent a party because of a conflict of interest.

Whenever a deputy public defender is assigned to perform public
defender duties in another county pursuant to such an agreement,
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the county to which he is assigned shall reimburse the county in
which he is regularly employed in an amount equal to the portion of
his regular salary for the time he performs public defender duties in
the county to which he has been assigned. The deputy public
defender shall also receive from the county to which he has been
assigned the amount of actual and necessary traveling and other
expenses incurred by him in traveling between his regular place of
employment and the piace of employment in the county to which he
has been assigned.

A board of supervisors may also authorize the reciprocal or mutual
assistance agreements provided for in this section with the State
Public Defender.

SEC. 3. Section 1239 of the Penal Code is amended to read:

1239. (a) Where an appeal lies on behalf of the defendant or the
people, it may be taken by the defendant or his counsel, or by counse!l
for the people, in the manner provided in rules adopted by the
Judicial Council.

(b) When upon any plea a judgment of death is rendered, an
appeal is automatically taken by the defendant without any action by
him or his counsel.

SEC. 4. Section 1240 is added to the Penal Code, to read:

1240. (a) When in a proceeding falling within the provisions of
Section 15421 of the Government Code a person is not represented
by a public defender acting pursuant to Section 27706 of the
Government Code or other counsel and he is unable to afford the
services of counsel, the court shall appoint the State Public Defender
to represent the person except as foliows:

(1) The court shall appoint counsel other than the State Public
Defender when the State Public Defender has refused to represent
the person because of conflict of interest or other reason.

(2) The court may, in its discretion, appoint either the State
Public Defender or the attorney who represented the person at his
trial when the person requests the latter to represent him on appeal
and the attorney consents %o the appointment. In unusual cases.
where good cause exists, the court may appoint any other attorney

(3) A court may appoint a county public defender, private
attorney, or nonprofit corporation with which the State Public
D:-fender has contracted to furnish defense services pursuant tc
Government Code Section 15402.

(4) When a judgment of death has been rendered the Supreme
Court may, in its discretion, appoint counsel other than the State
Public Defender or the attorney who represented the person at trial

(b) If counsel other than the State Public Defender is appointed
pursuant to this section, he may exercise the same authority as the
State Public Defender pursuant to Chapter 2 (commencing with
Section 15420) of Part 7 of Division 3 of Title 2 of the Governmen:
Code.

SEC. 5. Section 1241 of the Penal Code is amended to read:
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» 1241. In any case in which counsel other than a public defender » : #
% t has been appointed by the Supreme Court or by a court of appeal to
represent a party to any appeal or proceeding, such counsel shall
' receive a reasonable sum for compensation and necessary expenses,
the amount of which shall be determined by the court and paid from
any funds appropriated to the Judicial Council for that purpose.
Claim for the payment of such compensation and expenses shall be
{ madeon a form prescribed by the Judicial Council and presented by
‘ - counsel to the clerk of the appointing court. After the court has made :
_its order fixing the amount to be paid the clerk shall transmit a copy 7 ;
~of the order to the State Controller who shall draw his warrant in ’
payment thereof and transmit it to the payee. ' . ' '
SEC. 6. Sections 15400, 15401, 15402 and 15403 of the

. Government Code, as added by Section 1 of this act, shall become

o operative on January 1, 1976, and the remainder of this act shall
o becoine operative on July 1, 1976.
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“ State of California

Memorandum

To ALL ATTORNEYS " Date: February 19, 1982

From : State Public Defender - QUIN DENVIRDD
Sacramente Office

Subject: Office Work Standards

. It is understood that the attorneys working in.the Office of the
State Public Defender are hard-working, dedicated professionals. We have
always produced and will continue to produce high quality work. Ovur indi-
vidual productivity standards are demanding but attainable. The purpose of
this memo is to clarify office policy on this issue.

It is important for everyone to recognize that the reason this
memo talks in terms of assignments taken and opening pleadings filed is
that the legislature, the courts, and the Judicial Council measure our par-
ticipation in the appellate process in this manner. While all of the other
work which attorneys in this office do on their cases is valued and respected,
the bottom line will always be how many cases the office has handled. Everyone
has to contribute their fair share to the total office product.

A. ATTORNEY WORKLOAD STANDARDS.

1. Attorneys new to the office or otherwise inexperienced
in criminal law are expected to accept at least 22 case assignments
in their first year and are expected to file 16 to 18 opening
pleadings (or tae equivalent) during that year.

2. '“he Chief Assistant will determine whether an incoming
attorney is "new" (i.e., either just admitted to the bar or
inexperienced in criminal work) when that attormey is hired. An
exchange attorney is considered "mew". An attorney is only in
this category for one year.

3. The standard expectation for all other attorneys, as it._
has been since 1978, consists of taking 24 case assignments per
year and filing 24 opening pleadings (or the equivalent) per year.
Each attorney is expected to take primary responsibility for
managing his or ‘her caseload to accommodate vacations, adminis-
trative leave, minor illneaaea, or other foreseeable interruptions
in order to meet this workload standard.

3
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4. The State Public Defender, the Chief Deputy and the Chief
Assistants will each te expected to handle a one-quarter caseload
per year (6 cases).

- B. ASSIGNMENT CREDITS.
1. Team Leaders.

Every six months, the Chief Assistant will determine the
amount of credit which each person who is supervising another
attorney will receive against their own caseload. The two
potential categories of attorneys to be supervised are (1) new,
and (2) experienced. ;

For the work of supervising a new attorney, the team leader
will receive 4-5 assignment credits, as determined by the Chief
Assistant. For the work of supervising an experienced attorney,
the team leader will receive 1-2 assignment credits, as determined
by the Chief Assistant.

2., Amicus Coordinators.

~Each of the four office coordinators will receive two
assignment credits per year.

3. Tnaining Coordinators.

Each of the four office training coordinators will receive
two assignment credits per year. Additional assignment credits
will be credited for special training projects as approved by the
Chief Deputy State Public Defender.

4. Studeat Coordinators.

Each of the four office student coordinators will receive
one assignment credit, and the Chief Assistant can awird up to one
additional credit as merited.

3 o ;KQ
" 5. Death Penalty Coordinators.

The Statewide Death Penalty Coordinator is expected to
handle one-third of a full caseload (1 death penalty case) in
addition to other duties. Esach full-time death penalty attorney
is tojtake three such cases per year, less any adjustment for
- specidl projects and/or local coordinating as approved by the

Statewide Coordinator.
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February 19, 1982

6. Legislative Advocate. .

The legislative advocate is credited with five-sixths of
a caseload and thus is expected to handle four cases per year.

7. An attorney who goes on the county exchange program is
allowed two extra credits for winding down his or her caseload
before leaving the office for six months.

8. A trial will comstitute an assignment credit. However,

where quick dispositions occur, the Chief Assistant will negotiate

this credit downward according to the time invested in the case.
Likewise, the Chief Assistant will negotiate credits upward for,
exceptionally lengthy trials.

9. An extraordinary writ or return to a People's writ con-
stitutes an assignment credit, but only once. Thus, if filed in

the superior court; one credit is awarded. If the writ is denied

and the same basic pleading is filed in the Court of Appeal (or
Supreme Court, or federal court, etc.), no additional assignment
credits are given, except as approved by the Chief Assistant in
advance.

However, where a writ is filed in connection with an appeal,

no assignment credit for the writ is given unless it is a sub-
stantially different work product.

"Spin-off" writs from appeals (e.g., mandate to get an
augment granted) are not ordinarily awarded additional assignment
credits, nor are the "blown appeal' writs filed by duty day
attorneys. The Chief Assistant czan approve up to one-half credit
where justified in advance. ' :

10. Death penalty cases are awarded 16 assignment credits for
the average 4,000-5,000 page case. Thus, each of the two staff
attorneys on the case is awarded 8 credits. Adjustments made for
longer records ‘of exceptionally involved writs are to be worked
out with the Death Penalty Coordinator and Chief Assistant and
approved by the State Public Defender. ,

LWOP cases are entitled to an additional .5 assignment
credit, in addition to any credits under paragraph (11) below..

11. Exceptionally long record cases will be awarded assignment
credits as follows: An additional .5 credit will be given for each
full 500 pages after 1,000. (E.g., 1,500-1,999 pages gets an extra

.5 credit; 2,000-2,499 gets 1 extra credit, etc.) The size of

record for long case credit will be based Gf‘the initial record on

appeal (without augmentation).
! >
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Exceptionally complex or difficult casés can be awarded
an additional .5 assignment credit by the Chief Assistant. 5

12. Amicus briefs, if approved in advance by the Chief
Assistant, constitute one assignment credit. If two attorneys
work on one brief, .5 credit is awarded to each attorney.

C. WEIGHTED WORK UNITS.

. Case assignments and opening pleadings filed are the major deter-—
minants of individual and office production. However, to more fully portray
total office performance, the weighted work unit (WWU) system was devised.
WWUs will be used solely to explain total office output to the Legislature,
Department of Finance, and the Govermor, as well as the public, and will not :
be calculated for individual attorneys.

D. CHIEF ASSISTANT SUPERVISION RESPONSIBILITIES..

1. Each Chief Assistant will submit a monthly report to the v
State Public Defender and the Chief Deputy regarding whether the {
workload standards are being met by the particular office as a
whole and by each individual attorney, using substantially the
attached form.

Any failure to meet the workload standafd by an individual
attorney shall be discussed with that attorney prior to sending
the report.

2. Each Chief Assistant will obtain a sufficient number of
short record cases to allow each attormey to have an adequate
. share of such cases in his or her caseload. »
3. The State Personnel Board's policy is that merit salary
increases are not automatic but require the Chief Assistant to
certify in writing that the attornmey "Meets the level of quality
and quantity expected by the agency at this stage of an employee's
experience in the position and therefore I recommend that the .
employee be granted a merit salary adjustment.” (See State
Fersonnel Board Form No. 609.)

) Each Chief Assistant shall discuss eligibility for a merit
salary increase with the attorney involved before deciding whether
to grant the increase.

s
N B

4, State Personnel Board policy requires that all promotions
be approved by the appointing power, i.e., the State Public Defender.
In order to approve a promotion, the State Public Defender must
have a written recommendation from the Chief Assistant stating

c-4 '\ : !
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"’““"“.'y that the attorney has met his or her workload standard or
\ i explaining why, based on total work production, he or she should
N ‘ ~ be promoted in spite of not meeting the standard. The State
e ~-—ulw“" . Public Defender will then decide om the promotion.
l:' . I 5. Unless an attorney is meeting productivity and quality
|- o goals, he/she should not be given a death penalty case, a
: coordinator, team leader, or county exchange position, or an
amicus assignment.
. E. ADMINISTRATIVE LEAVE.
g 2 . " B ) /2\/ .
[j ¥ Policy regarding administrative leave (formerly called comp time)
L -ovc g~ shall remain as set forth in the 1979 Office Policy and Procedure Manual,
I part 1, pp. 2-3.

F. OFFICE HOURS..
W\ ,
All attorneys are expected to work at least an eighi/hour day in
the office. Starting time is flexible between 7:00 and 9:00.=

Where advisable, an attorney can work in a law library to 'accom-
plish work that cannot be done at the office. However, the attorney shall
notify his/her team leader, secretary and receptionist in advance and, if

- e the library is one where the attorney cannot readily be reached by phone,
Yo R o the attorney should call the office at midday and at the end of the day for
messages.

) If an attorney is meeting or exceeding his/her applicable office
output standard, the Chief Assistant can authorize working out of the office
and not at a law library, for up to 12 days per year for reading lengthy
transcripts. d

_ Any other deviations from the normal schedule must ‘be justified
in writing to the Chief Assistant, who will then forward the request (with
the Chief Assistant's recommendation)” to the State Public Defender for
decision. - J b

i r,

J . i
&)

o

4

1. Where on an irregular basis'ap attorney ﬁé required to work
late at night or for most of  the weekend, the Chief Asgistant can give
approval for a dispensation from this schedule to.be taken immediately after
the extra work. ' ‘

J. Ces
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that the attorney has met his or her workload standard or
explaining why, based on total work production, he or she should
be promoted in spite of not meeting the standard. The State

;\\:

5. Unless an attorney is meeting productivity and quality
goals, he/she should not be given a death penalty case, a-
coordinator, team leader, or county exchange position, or an
amicus assignment.”

"m‘“”‘ | . E. ADMINIGTRATIVE LEAVE.
— . f_‘ . N

Policy regarding administrative leave (formerly called comp time)
shall remain as set forth in the 1979 Office Policy and Procedure Manual,
part 1, pp. 2-3.

F. OFFICE HOURS.
kN
All attorneys are expected to work at Jeast an eighilhour day in
:kthe office. Starting time is flexible between 7:00 and 9:00.~

Where advisable, an attorney can work in a law library to 'accom-
plish work that cannot be done at the office., However, the . attorney shall
notify his/her team leader, sectetary and receptionist in advance and, if
the library is one where the attorney cannot readily be reached by phone,
the attorney should call the office at midday and at the end of the day for
messages. )

If an attorney is meeting or exceeding his/her applicable office
output standard, the Chief Assistant can authorize working out of the office
“and not at a law library, for up to 12 days per year for reading lengthy
transcripts.

Any other deviations from the normal schedule must be justified
in writing to the Chief Assistant, who will then forward the request: (with
the Chief Assig ant s recommendation) to the State Public Defender for -

,decision, \

s% 1. Where on an irregular basis an attorney is required to“work\
late at night or for most of the weekend, the Chief Assistant can give e

approval for a dispensation from this schedule to.be taken immediately after
the extra work. “

= o
°3 N

Iz




- A -
Y ;
A § ¥ ¥
RN o . . b )
: g e R K - SRR R . 3 2 v - o
: @ oy K : B S I e
o
[
14
. ;
y
A . B Era 1
Y
«
. ; \
i 3 N
¢ “l\ \\\ - 5
o
L i
;o
hi
. i
i g ] {"\;\
J §\
V" g ] -
A o
o
o
T i

Z | 'APPENDIX?/~D
. S ,

Letters from Judges:Opposing/Reductions
b

7

in SPFD Budget

i
7
i
L ° "
‘:~\ 3, / Ty
,;\\\ w X . o A ,/
\\‘ N i " :
AN o s °]
Y 9}
\ . '
¢ o o \
12 o
= S el
< 5 1
i o B
/ Q
. o
0 v < N 0
¥ _ ’ \» B
B 9]
Q. )
. g . ) 5
R = . v/
i I o <« o
e ; R W« - )
L 14
9 f:; B o i
¥ . =R i
P . G /.
A
i }
Y iy "
] (\
3 \i )
R o 7 !
Kl f=l
o .
o Do N
@ G
v o
W ©
B, .
< .
. e} > y o @ o ' ’ Y
. 0
S = ¢ ;
: 0 a “
. o
B o ‘ "
. Q - " 4 “ <y
& o " 5 3
. < “
R
3 \
=z o - ™ ‘
bk .
I3} IS "
31 b
Q o .
5 A
! ,
)
n o
"




CHAMBERS OF

Conrt of Appeal

N ) L - ’ FIFTH APPELLATE DISTRICT

[ T ’ 5002 STATE BUILDING
R Ea) - K FRESNO, CALIFORNIA 93721
5 3 EORGE A. BROWN
‘PRESIDING JUSTICE
S Rl March 1, 1982

The Honorable Ralph Dills
Senator .

State of California

State Capitol; Room 5050
Sacramento, California 95814

& ) S S e Dear Senator Dills:

| ; B As Presiding Justice of the Fifth Appellate
@ - ’ R S District, I am dismayed to learn that the Senate Finance

' ‘ o g Committee voted to radically reduce the State Public
Defender's budget (item 8140). This will cause a reductlon
in their work force of 35-40 attorneys.

As you know, the Sacramento office of the .State
. Public Defender handles a substantial percentage of the
~ ks criminal appeals in this court. The balance of the indigent
‘ . ] defendants are represented by private counsel appointed by
ij:l'”ﬂ , this court. Because private attorneys cannot be adequately
) . g compensated for such work, the court has a ‘continuing
| I ” ]_° probiem of finding competent counsel who will accept such
o appointment. 1In fact, at least half of the attorneys we
. II:; o appoint are located outside this district in the
'E ft] . metropelitan communities of the Bay Area, Sacramento, and
] elsewhere. A reduction of the work force for the State
Public Defender's office would have a vital adverse impact
on what is already a Q;fflcult problem for us.
i

Moreover, having been in the judiciary, I am sure
you appreciate that the quality of the work product varies
immensely with individual attorneys. I want to say on the
State Public Defender's behalf that the quallty of the work
product of the State Public Defender's office is
consistently superior, even though we reserve our more
difficult cases to assign to that office.
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Senator Ralph Diils o
March 1, 1982

Page 2 . : ;

‘ I urge a reconsideration and restoration of their )
.budget request.

Brown
Presiding Justice
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1270 Escobar
Martinez, CA 94553

et

March 4, 1982

| / RECEIVED
Senator Ralph C. Dills » AR 11 1982
State Senate, Room 5050 ' wies .2 L.DER
State Capitol VPR FL

Sacramento, CA 95814

Dear Senator Dills: . -
‘ ‘ N

In January, 198§\I retired as Presiding Justice
of Division Two of the First Appellate District, Court of
Appeal. I am therefore quite familiar with the work of the
Office of the State Public Defender and take this opportunity
to share with you my concern about sthe proposed reduction in
that office's budget.

Attorneys in the Public Defender's Office have
regularly appeared before me since the creation of the
office in 1976. The office consistently produces high
quality work that is generally superipor to that provided

by appointed private counsel. It therefore serves the very

important function of greatly assisting the Court in more

“expeditiously accomplishing its work by reducing the amount

of time that must be spent on each case by staff attorneys
and judges alike. o S

The Public Defender's Office is already understaffed.

The reduction.recommended by your sub=committee would have

an adverse impact on the work of the Court and the caseload
congéstion it faces. I would therefore ﬁgge you to support

the public defender budget as submitted tc your gpmmittee.
. . Pt . -

2

T
L)

Very truly yours,

N
Y

WAKEFIELD TAYLOR
O w

7

. .




i
ot

o

7

T

A

¥IRST DISTRICT
DIVISION ONE

G

ol 3 i

B = T O P S S
Vo B E

STATE OF CALIFORNIA -

S g

JOHN T. RACANELLI
PRESIDING JUSTICE

4

Rmeslvsi‘:

Qourt of Appeal
T AN FRANCIECO MAR101982

March 8, 1982 -

I [k

Senator Ralph C. Dills

California State Senate, Room 5050
State Capitol
Sacramento, Ca. 95814

Dear Senator Dills: ”

N
A

I have read with concern of the proposed reductlon

in~the budget ‘of the State Public Defender. If implemented,
this cutback could have a serious impact on the-efficient
operation of our appellate courts.

The contlnuing and difficult problem of finding
private attorneys willing and capable of providing adequate
representation in indigent appeal cases- not handled by the
\State Public Defender will be exacerbated by the proposed
budget cut and resulting staff attrition.

// ~ The high level of expertise of the State Public
Dafender's Office work often reduces the amount of time re-
quired in review by research attorney and judge alike. More-
over, the office serves a very important public purpose in -
sharing its collecftive expertise with the private criminal ap-
pellate bar through its training  seminars, manuals, briefbank
access, consultative and other services. ‘

v My contrnuing interest in the fair and eff101ent

administration of Justice, including reduction of court delay,

underscores my concerned request that the sub-committee's re-
commendation be reconsidered and the proposed budget cut re-
stored. : .

Respectfully submitted,

4]

O

-

JOHN T. RACANELLI
N Presiding Justice

Ve

Quin Denvir
State Public Defender

455 Capitol Mall, Suite 360
" Sacramentc, Ca. 95814
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Honorable Ralph C. Dills . -
State Capitol - L ’ »
Sacramqgto,‘Califorhia 95814 i L

‘Dear Senator Dills: : - &

: I am writing in support of an adequate budget
for the State Public Defender. Adequate funding and
staffing for that office has the effect of saving time.
“(and therefore money) of the appellate courts.
O ' )

, .As Admipistrative Presiding Justice of the 4
Second Appellate gf@trict for the past eleven years 1 have
followed closely ithe work of the State Public Defender“as
compared with the work of the volunteer attorneys whom we
appoint towrepresentvindigents. The State Public Defender's
office does a thoroughly,professional job for its clients,

. whether the case is a-winner or a loser, The lucid carefully
- researched gnd“in:ellectually honest br;gfh which come from.
that office aid the court in arriving &t a just decision -
promptly. ' : o o ,

>

: ,,_CIJregré?‘that the Public Defender doeé,not‘handle
all of my criminal appeals and I hope the Legislature does

' notDcurtail;their,impor;ant,service to the court. = o
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S@nator Ralph C. Dills

Caiifornia State Senate
State Capitol, Room 5050 )
Sacramento, California, 95814 |

7 Re: Proposed Budget Cut-
g Backs For Ofilce of

State Public Defender.

Dear Senator Dikls' : ) \
We write to you to express our concern about the
proposed 1982-83 budget for the Office of the State Pﬁblrc
Defender. It is our belief Chat the major cutbecks now -
envisioned would have a substantiel adverse impact on the
appellate courts of this state. ' o

" Before the creation of the Office in 1976, the
Courts of Appeal experienced continued difficulty in finding

_attorneys who were both willing and competent to handle

criminal appeals for indigent defendants. Although the number
of such appeals has increased yearly since 1976, that problem
has been greatly alleviated by the State Public Defender's
Office. 1t would certainly resurface in a massive way were the
Office to be cut back in any significant degree.

In addition to its caseload, that Office also-
takes a number of cases in which the court has had to relieve
appointed counsel doing an inadequate job. The Office is also
frequently appointed on “gpecial"” cases, for example, pro per

‘writs (n which this Court has issued an order to show cause.

Its at'torneys also handle the bulk of the longest and most
complex cases, because of their expertise and competency. ‘
| " Through years of experience, tﬁis Court has found
that it can tely to a §reater degree on the consistent high
quality work product of the Office's staff attorneys. That

el
N




"
=
i
*)Q .
B
4
5
2
B ¢
); .
o
/ o
4
s 5

IAs

S
% YT
= -
A
pa
S

[}

NI

9] "

i

e ettt e e e ottt 8

- JDK:efp

e TR B RN LT et L oL TR e - e

fact cuts down the amount of time spent on each case by
research attorneys and justices alike. .Importantly, the Qffice

. also shares its expertise with the entire private criminal >
appellate bar, through training seminars, a training manual and/
other services. /

. . ]
We have no doubt that cutting back the Office-o

the State Public Defender would serve to slow down the work of
the court and add to the already serious problem of court
congestion, and thus be penny-wise and pound-foolish.

In short, our concern is that criminal appeals be

handled as expertly, yet as expeditiously, as possible. It is
for these reasons that we urge you to reconsider your sub-
committee's decision to reduce the budget of that Office 17.5%
below the 5% reduction already recommended.

J

/ . Very truly yours, ,

Joan Dempsey Klein
Presiding Justice

Rodney K. Potter T

et = Associate Justice
Y Elwood Lui
Associate Justice
cc: Senator Alan Sieroty’ ' .
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JFourth District-Division One
5010 Sinte Building
Bun Piego, California 92101
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Hon. Ralph C. Dills
California State Senate
State Capitol,:Room 5050
Sacramento, CA 95814

Dear Senator Diile:‘

I strongly support a budget for the State Public -
Defender which will allow that office to maintain a
high level of performance.  Any reduction in the ser-
vices offered to this Court would have very serious

. detrimental effects upon our operatlons.

We have béen fortunate-to have the San Dlego
office of the State Public Defender and its immediate
predecessor, Appellate Defenders, Inc., practicing
before this Court for over nine years. The office
performs valuable administrative and legal services
for us. It processes all notices of appeal from the
superior court in criminal cases and makes arrange-
ment for counsel-in all criminal cases requiring
app01ntment, unless there is-a conflict of interest.

It assists the Court in monitoring the work of private
attorneys who take cases the office is unable to .
accept. It helps to upgrade the work of the appellate
bar generally, by offerlng training seminars; publica-
tions on appellate practice, procedure and substantive -
law; research assistance; and an exten51ve brief bank-
legal research system. :

By far the. most important contribution the State
Public Defender makes, however, is in the quality of
its work. The office has an outstanding staff of skilled
and conscientious lawyers who know how to argue cases ‘

o
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Honorable Ralph 'C. Dills | ]
March 5, 1982
Page Two :

succinctly and clearly. Before the office began opera-
tions in 1972, we had had many years' experience with
the system of appointing only private attorneys to han-
dle criminal cases.” The available pool of experienced
and well-trained attorneys was small, indeed. As a
result, an unacceptably high number of cases were poorly
briefed and argued. This situation put unnecessary
burdens on our Court and the Attorney General. The
presence of the State Public Defender has improved the
quality of ‘the practice before us enormously, and I
hardly exaggerate in saying a return to the old system,
or even a significant reduction in the State Public
Defender's proportionate share of the appointed case-
load, would have calamitous effects.

I urge your subcommittee to oppose any efforts to
cut back the budget of the State Public Defender.

Sincerely,

GB/1h o gf‘""k
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: Subied:

ment to the Court.

5*.‘?:!5 of Californic - - :
 Memorandum
" yeenan Casady Pt November 15, 1982

Elaine Alexander

State Public Defender
San Disge Office

System for Providing Representation to Criminal Appellants
in the Fourth District, Division One.

I. SELECT1ON OF COUNSEL

The system used for selection of appointment of counsel
in criminal cases in the Fourth District, Division One, is, we
think, unique in this state. Basically, under it the San Diego
office of the State Public Defender makes contact with all criminal

' appellants in order to detetmine their need and desire for appellate

counsel. If appointment of counsel is f@quired, the StateKPublic
Defender either'accepts the case itself or locates an attorney - )
willing to handle it, then submits a recommendation for the appointﬁ
The specific steps in this process are as follows:
1. Copies of all notices of appeal going to the
Court of Appeal.are sent to the State Public Defender office by
the clerk of the Court of Appeal.
2. Our coffice sends latters and formes to the defendgnts
and their tfiaL counsel, seeking background information about the
case and inqui;ing into the défendgnts’ needs and wishes with

_ regard to counsel on appeal. At”the‘same time we send the défend-

ants a form (with declaration of indigencY)’fOr requestingvappoint;
ment of counsel.

24
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- \‘,// 7
3. When the responses are returned to us, we ‘send to the
Court our adv1ce concernlng counsel on appeal in one of the

following ways- i

2 ) . {
a. ‘If»thewdefendant has retained counsel, we st notify

the Court.” ' v .
|

b. . If we pe”celve a conflict of interest in our further

1nvolvenent in +he case, and if appointment will be requlred
we recommend to the Court that lt select an attorney fxom 1ts

\
conflicts list . \\

N

Cc. If the trlal attorney wishes to handle the appeal andg-

the defendant consents, we recommend app01ntment of the trlal
attorney. ’
) d. If neither, (a),” (b), nor (c) applles and our offlce

w1shes to handle the appeal we send to the Court a recommendation
for app01ntment of the State Publlc Defender. . 6o Fan

e. If the defendant needs appointed counsel and nelther D?Qd
trlal counsel nor our office can handle the appeal we contact | |
a private attorney from the State Public Defender independent :
appointment list and, 1f that attorney can accept“tha case, we : :
‘Submit that attorney's name to  the Court. (This system is described.

"

in more detail below.)® . - “ : : »

4. After rece1v1ngéour recommendatlon, the Kourt orders ; ;
@app01ntment of counsel. 'The Court mav,/of course, choose not to -
follow our recommendathn, but in practice that has not happened ’ |
In cases where the defendant does not’ respond in a reasonable
tlme to our 1n1t1a1 1nqu1ry, we send a follow-upmﬁslllng. The
Ero per defendant also receives mailings from-the Court, 1nolud1ng
notlce of .the fillng of the record and a: notlce under Rule l7(a),

\/)

both.of whlch are accompanled by forms for reéuestxng counsel

@ . . . =
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o

Because of our involvement throughout the early stages of these
cases, we are able to prevent a number of 17(a) default dismissals
that would otherwise occur. v

Our system for selecting attorneys to ﬂandle those cases
which we cannot accept should be explained in more detail. wWe
have a list of approximately 150 attorneys from all areas of the
state. Many of these names were given to us a couple of Yéars ago
by Division Two of this district; others have been récruited,
have made inquiries to us, have been referred to us after inquiries 3
to the Court, Have been chosen’ from our supervised panel (described
in section II, below), or have come to us in other ways. On the
bésis of experience with the aétorney, his or her reputation, a
resume, and other sources, we have identified among these individ-
uals a smaller, informal "blue ribbon" group to handle the more
difficult cases. ‘ , ‘

After our office head designates the cases to be assigned to
a private attorney, our independent appointments co;ordinator
selects an attorney from the list, using basicélly a  rotational
system, but also making an effort to screen the list for expérience,
demonstrated reliability and availability, and other relevant
factors. If the case is of unusual difficulty, she selects §ne
of the "blue ribbon" group. L/ She then contacts the attorney to
degermine whether he or she will accept the appointment. *Upon

] "

; - W S = —— o - =T

1/ We are now planning to refine the system for matching cases with
aEforneys; ‘We will attempt to "grade"” attorneys by such methods as
resumes, review of, selected briefs sent to us, feedback from the
Court and others involved in the cases, etc. We will also assess
the difficulty of “the cases,. by length of sentence, transcript’ size,
complexity of identifiable issues, and other criteria, and then
assign a "grade" to the case, as well. : [

T
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acceptance we submit the attorney's name to the Court of Appeal
and send the attorney any transcript and other materials relating
to the case that are in our possession. From that‘point on, our °
office has no further £ormal connection with the case.

Both the preliminary case processing and the location of
independent appointments are very time-consuming efforts. They
require careful internal record keeping, extensive phoning in
order to obtain current addresses of clients, mailings to defendants
and attorneys,‘scieening of cases to determine appropriate appoint-
ment, and other operations involving State Public Defender executive/
attorney and clerical time. We have processed between 500 and 600
nofices of appeal annually in recent years, and have arranged about
220-260 independent appointments annually in the same time. I
would estimate that the clerical services alone require between
one-half and one full posztion in our pffice.'

IX. STATE PUBLIC DEFENDER PANEL SYSTEM

The San Diego'office of the State Public Defender maintains
a second list of about 100-120 private attorneys, almost exclusively
- from fhe San Diego area, who work on State Public Defender cases

under the supervision of a staff at%?rney. This-is our "panel
system,"” an integral feature o? the Appellate Defenders, Inc., pilot
program which was established in 1972 and continued through 1980, -
when Appellate Defenders formally became part of the State Public .
Defender, as its San Diego regional office. It is specifically
authorized by Government Code section 15402, which was drafted with“
the Appellate Defenders example in mind. '

aAbout half of the cases to which our office is appointed are
handled solely by staff attorneys;,géhe other half are assigned to-

thevstaff'attorneys and reassigned by them in turn to a panel attofney ;

- The working arrangements are highly variable, but in general ﬁhep
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panel attorney drafts.an opening brief and other documents, orally
argues, contacts the client, and handles all aspects of the case
under the supervision of the staff attorney to whom the case is
assigned. The staff attorney reviews and edits all filings ang
has ultimate authority over the case. The briefs are submitted
in the name of the State Public Defender, who at all times remains
official counsel of record; the staff and panel attorneys are
also identified on the briefs. Compensation is awarded by the
Court of Appeal directly to the panel attorney under Penal Code
secticn 1241, as if the attorney had been independently appointed.
The panel system is designed to expand the State Public
Defender's proportiohél share of the appointed caseload, without
expanding its permanent staff; to train private attorneys; and
to help integrate the private and public defense bars. It hag
operated highly successfully in the Fourth District,-Division One,
for“over ten years and haSJWOn the enthusiastic support of the
Court, the panel attorneys, and the élients represented under this
systemn.
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RESUME

RICHARD J. WILSON

Director, Defender Division

National Legal Aid and Defender
Association

1625 K Street, NW

Washington, DC 20006

(202) 452-0620

813 North Carolina Avenue, S.E.
Washington, D.C. 20003

Present address:

Born: November 18, 1943; Dayton, Ohio

Admitted to Praqtice: Illinois State Bar, May 1972

United States District Court for the Northern

District of Illinois, 1973

United States Court of Appeals, 7th Circuit,

1974
.~ United States Supreme Court, 1975

American Bar Association:
Criminal Justice Section

Membershigs:

- Vice Chairman, Economics of Criminal Law -

Practice Committee

- Member, Criminal Appellate Issues Committee
- Member, Defense Function and Services

Committee
American Civil Liberties Union

National Legal Aid and Defender Associaﬁon
National Association of Criminal Defense Lawyers

EDUCATION

University of Illinois College of Law, Champaign, Illinois, J.D., January, 1972.

DePauw University, Greencastle, Indiana, B.A., June 1965.
Major: English Literature * :
Minors: Political Science, Economics

/

EMPLOYMENT

National Legal Aid and Defender Association Wéshington, D.C.
Director, Defender Division — April 1, 1980 to present ‘

Employer: Howard B. Eisenberg, Executive Director

Office of the State Appellate Defender of Illinois, Springfield, Illinois.
Deputy Defender — July 197% to April |, 1980

Employer: Theodore A. Gottfried, State Appellate Deferider

Office of the State Appellate Defender of lllinois, Elgin, Illinois.
Assistant Defender —~*March 1972 to July 1974

Employer: Ralph Ruebner, Deputy Defender
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Richard J. Wilson
Page 2

Peace Corps Trainin Instructor/Language Teacher, Arecibo, Puerto Rico. January
1969 to December 1969. '

Peace Corps Volunteer, Republic of Panama. November 1966 to January 17\969.
T )

o « TECHNICAL ASSISTANCE PROJECTS

3
S

wNLADA Staif Director, National Criminal Defense Systems Survey, grant from Bureau

of Justice Statistics to NLADA and Abt Associates, Inc. — January 1, 1982 to present.

Project Reviewer, Alternative Sentencing/Sentencing Advocacy Project, grant from
The Edna McConnel!l Clark Foundation — October 1, 198l to present.

Project Director, Appellate Defender Development Project. Grant from LEAA to
establish appellate defender offices in Arkansas, North Carolina, lowa and New

Hampshire; develop a nationa!l briefbank; coordinate and provide technical assistance-”~ oo

td\f)ew and existing appellate defense offices. Jply 1980 to November I, 1981, -~

Staff Director, Defender Management Information Systems, grant from Bureau of
Justice Statistics — August 1, 1980 to present, '

Caiiforhia State Public Defender, Evaluation Team Leader, Evaluation of Appellate
Representation in California — June, 1982 to December 1, 1982.

Oklahoma Appellate Public Defender System, Evaluation Team member, February-
April, 1982. : od '

Kentucky Southeast Rural Public Advocacy Region; evaluation team member — June-
- December, 1981. o ’

' Public' Defense Serwic&s in Seattle Municipal Cdurt, evaluation team ‘member — March

198L.. -

Pierce County (Tacoma), Washington, Office of Assighed Counsel Evaluation, evaluation
team member — January 1981.

Puerto Rico Legai Aid Society (Indigent Defense), technical assistance — October 1980.
San Diegqo County Défens;SérVicés Efvaluation, team m‘e-mber“ — October 1950.

Fldrida Crim_inal Defense Study, on-sité evaluation of proposal design — J;le 1980.
Special C'ohsultéht to Design of EValuation Model for Appellate Defender Offices

. and Test Evaluation of Seattle-King County (Washing’tOn) Appellate Defender =
- April-July, 1980. . ' ‘ : , -

- January [980.

" Evaluation of Appellate Division, Cuyahoga Counfy (Cleveland), Ohio Public Defendér
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ACTIVITIES AND HONORS
Ex-Officio member, Board of Regerits, Nationa! College for Criminal Defense
Faculty, National Appellate Defender Conference, Indianapolis, Indiana, April 198I.

Faculty, Symposium on Pretriai Services, Tbrgnto, Ontario, July 1981

Faculty, National Conference on the Death Penalty, Atlanta, Georgia, g\lovembér 1981.

. : ),
Faculty, Florida State Public Defender Associationg Seminar; July 1982%

Speaker, ffThe Many Faces of the Legai Career," DePauw University, October 1982

Fellowship Recipient, National Endowment for the Humanities Programs for Professionals:
"Lawyers and Justice in American Socie_ty," Harvard Law School, Cambridge, Mass.,
June-Juiy, 1979.

Chairman, Appellate Council, Natibnél Legal Aid and Defénder As;sociation, September
- 1975 to October 1978.

Amicus Brief Subcommittee and Editorial Advisory Boafd, National Legal Aid and
Defender Association, 1976-1979. }

Board Member and Treasurer, Kane County, Illinois Council for Econornic O'ppor,tunity‘,
1973-1974, o : , '

Witness - Congressional Hearings :
House Judiciary Subcommittee on Criminal Justice, June 1980
“House Judiciary Subcommittee on Criminal Justice, April 1982
Senate Judiciary Subcommittee on Courts, November 1981

. | AMICUS CURIAE .,

W

. ' \ /// -
Morris v. Slappy (U.S. Supreme Court, 1982) — Au—"c(or of brief on continuity of
_representation by a public defender. i , ;

Polk County v. Dodson (U.S. Supreme Court, 1981) — Co-author of brief on pub}it defender

liability for violations of Civil Rights Act.

Wakulla County.v. Davis (Florida Suprﬁeme Court, 1980) — Co-author”'_o,f brief chall_enging
constitutionality of statutory fee schedule limitations. R : 2} ~
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* PUBLICATIONS

Monograph, "Contract-

Bid Programs: A Threat to Quality Indigiznt Defense Services,"
March 1982

"Serving Too Many Masters:

The Public Defender's Institutional Schizophrenia,"
38 NLADA Briefcase 38, Fall, 1981

Book Revie\;/: Privacy and the Press: The Law, the Mass Media and the First Amendment
(1973); Media and the First Amendment in a Free Society (The Georgetown Law
Journal ed., 1973) reviewed in 23 DePau{ L.Rev. 1155-1160 (1974).

Regular contributor: "Appeals" column, NI.:.ADA‘ Briefcase, 1976.

REFERENCES

Available upon request.




RESUME
THEODORE A. GOTTFRIED

Office: ‘ Home:
Office of the State Appellate R. R. #2, Box 22
Defender . Sherman, -IL. 62684
300 East Monroe, Suite 100 217/566-2137
Springfield, IL. 62701
217/782-7203

Personal Data:
Born: November 4, 1940
Married: May 11, 1973 to Nancy Ann Ringer
Children: Son, William Theodore, born 12/21/79

Legal Education:
John Marshall Law School, Chicago, Il.
Degree: J.D.,.June, 1966 e

Law-Related Empioyment while in Law School:
Law Clerk, Meyers & Mathias, Chicago, I1.
Law Clerk, Frank J. Makey Law Offices, Chicago, Il.

Undergraduate Education:
Roosevelt University, Chicago, Il. - Degree: B.A.,
June, 1963 Major: History

Secondary Education:
Proviso East High School, Melrose Park, IL., June, 1959

Professional Data:
Bar Admissions:
State of Illinois (1966)
United States Supreme Court
United States Court of Appeals for 7th Circuit
United States District Court, Northern District
of Illinois

Present Position:
Director, Office of the State Appellate Defender,
Springfield, IL. )

rPrevious Positions:

Executive Director, Illinois Defender Project

District Defender, Illinois Defender Project ’

Assistant Public Defender, Cook County Public Defender's
Office
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Profegsional Memberships:

American Bar Association
Member, Criminal Justice Section Committee on
Appellate lIssues

National Legal Aid and Defender Association
Member, Defender Committee; Chairman, Defender
Awards Committee; Past Member, Executive Committee,
Board of Directors, Budget Committee; Past Chairman
Resolutions Committee

Illinois State Bar Association
Member, Special Committee on Legislation; Past
Member Legislative Committee; Past Member and
Past Chairman Criminal Justice Section Council;
Past Member Assembly

Criminal Defense Consortium of Cook County
Member, Board of Directors .

Illinois Defender Project
» Member, Board‘of Directors

Illinois Public Defender Association
Member, Board ot Directors and First Vice-President

Governor's Advisory Council on Criminal Justice
Legislation

National Assoication of Criminal Defense Lawyers
American Civil Liberties Union
Member and Past Board Member, Springfield, Il.
Chapter
Defender Services Evaluations:

Study and Evaluated State of Illinois; Team Member,
Report Issued, 1969

A
Study and Evaluated Massachusetts Defender Committee;
Team Member, Report Issued, 1972 '

Study and Evaluated Minnesota Defender S§stem; Team
Member, Report Issued, 1973 :

Study and Evaluated Vermont Defender System; Team
Captain, Report- Issued, 1974

Study and Evaluated Wisconsin State Appellate Defender;
Team Member, Report Issued, 1975

>
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Defender Services Evaluations (Continued)

State of North Dakota, Feasibility Study for North
Dakota Supreme Court; Team Member, Report
Issued, 1975

Study and Evaluated North Dakota Defender System, 3
Team Captain, Report Issued, 1975 i

Study and Evaluated Columbus, Ohio Defender Services;
Team Member, Report Issued, 1976

Study and Evaluated Bay City, Michigan Defender Services;
Team Captain, Report Issued, 1978

Study and Evaluated State Public Defender of California;
Team Member, Report Issued, 1979

State of Arkénsas,kFeasibility Study for possible State
Appellate Defender Office; Team Member, Report Issued,
Jyne, 1979

Stuﬁy and Evaluated State Appellate Defender Program
qf Iowa, Team Member, Report Issued, March, 1981

Sgﬁdy of Appellate Defender Program of Arkansas; Team
/Member, Report Issued, March, 1981

S%udy and Evaluated Southwest Texas Defender Project;
f Team Member, Report Issued, -June, 1982

i

Law-ﬁelated Activities:

Lecturer for Illinois State Bar Association; Illinois
Institute for Continuing Legal Education; National

College of Criminal Defense Lawyers; Northwestern Short
Course; Illinois Defender Project Seminars; National Legal
Aid and Defender Association Seminars; Sangamon State
University; Ad Hoc Committee to Implement ABA Standards«

Non-Law-Related and Communitf Activities:

Professional Scuba Diver Instructor
Member and Past President,Central Illinois Divers
Mémber Big Brother-Big Sister of Sangamon County, Il.
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Bibliography: ‘ .

"Preparation and Trial of A Criminal Appeal, Illinois
Criminal Practice, co-authored with Sherman Magidson,
1980 : .

. "How has Illinois met the Challenge of Gideon v.

‘” o Wainwright?", Illinois Bar Journal, co-authored

with C. Paul Bradley, July, 1972

"Today's Institute Report on Criminal Law", Chicago
Bar Journal, Series of Articles, 1976-=77

.Honors:

Meritorious Service Award presented by Richard B. Ogilvie,
Governor of the State of Illinois, May 1972
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RESUME
James R. Neuhard

Dlrector, StaLe Appellate Defender Office
1200 Sixth Avenue : :
 Third Floor, North Tower

Detroit, Michigan 48226
813) 256- 2814

| Home: 25660 Southfield Road
o Southfield, Michigan 48075
% ' (313) 559-6847

[

:Jgﬁgﬁgle; birthdate: 5_21-44’“

"Education: \ S
‘ University of Detroit High School, 1962 y;
B.S., 1966, University of Notre Dame, South’ Bend, Indiana
J.D., 1969, University of Michigan Law School, Ann Arbor, Michigan

Efiployment: @
1969~1971, Law clerk for Justice
Thomas Giles Kavanagh, Michigan Supreme Court Lansing,
Michigan
1971-1972, staff attorney, State Appellate Defender Office
1972-present, Director, Michigan State Appellate Defender Office

B%r Memberships:

. Michigan Bar Association, 1969

Detroit Bar Association, 1969

‘Eastern District of Michigan, 1969

National Lawyers Guild

National Legal:Aid and Defender Assocnatlon
Criminal Defense Attorneys of Michigan
United States Supreme Court Bar

‘&Bar Act1v1t1es, Chairmanships and Committees:

o T

. Michigan State Bar: . o
Criminal- Law Section, Board of Directors, 1974-1975
Defender Systems and Services .Committee 1975 to 1979
Chairman, Defender Systems and Services Committee, 1975- 1977
atate\dar Representatlve, Board of Directors, Wayne County
0 Neighborhood Legal Services, 1977-1979 .

Detroit Bar Association: o
Criminal Jurisprudence, Committee, 1974 to present
Public Advisory Committee for Judicial Selection, 1976, 1978,

1980 and 1982

;\‘:‘
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Advisory Committee on Court Reporters, 1975 to present
Judicial Planning Committee, 1977 to present

Crim%nal Defense Attorneys of Michigan, founding member, 1977 ta
_ present, Treasurer, 1977-1978, 1980 to present, President,
1978-1980, Education Committee, 1977 to present '

/ ;
National Legal‘A{d and Defender Association ™ A
_Appellate Council, 1975 to present, Chairman, founding member, "
1975-1976 . ~ =
Board of Directors, 1975 to 1979, 1980 to present ‘
.Defender Committee, 1977 to present
Defender Committee Chairman, 1980 to 1981
Executive Committee, 1978-1979
j Amicus Committee Chairman, 1977-1980 :
/ Host Committee Chairman - NLADA National Conventlon - 1977
// Appellate Defender Evaluation Design, 1979-1980
| Advisory Board, Defender Management Informatlon Systems >
Project, 1978-1980 . ) -

Natlonal Center for Defense Management Consultant to South Dakofa
on Defense Services .Study, 1976; Consultant, Ada County, Idaho
on defense services, 1978; Consultant to University Research, -
Washington, D.C. "Operation of a Defender Office" management
seminars, 1978; Consultant, evaluation of the California
Appellate Defender Office, 1979; Consultant to North Carolina
Appellate Defender Office, 1981; Consultant for Appgllate
Training Conference, Indianapolis, Indiana, 1981: Consultant;
evaluation of the California Appellate Defender Office, 1982;
Consultant, Indiana Public Defender Office, Management Systems,
1982 7

National Lawyers Guild, Committee Chairman: prison reform, criminal
law, Ad Hoc Committee .cn Bail Bond Reform and Elections

National Defender Institute, Board of Directors, 1978 to present

fice of Criminal Justice Programs, Adjudication Committee,
: 1975-1979 " T

W

Comm1551oner, Naflonal Study Comm1551on on Defense Services. Task
Force, 1976-1977 ‘ . : . o
£ @ o = ,
Author, Computer Analy51s on Sentencing Practices, Journal of
Urban Law, Unlver51ty of Detroit Law School

. N
Editor, Michigan Speakers Manual Against the Death Penalty e Y
Produced film‘re: defender office management L E
, » e : ; enk o o o
o : 0 \
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Léctured:

On criminal law, appellate practice, anti-death penalty, defender
office management, court reporter reform and prison reform at
University of Michigan Law School, Wayne State University Law
School, University of Detroit Law School, Detroit College of Law,
Cooley Law School, the Center for Criminal Justice in Michigan

and Ohio, University of Oklahoma, Chicago, Illinois and various
civic and educational groups throughout Michigan. Appeared

on television and radio on various criminal justlce topics.

Taught substantive Criminal Law at training sessions for: National
Legal Aid and Defender Asgociation, Criminal Defense Attorneys of
Michigan, Michigan Trial Lawyers Association, American Association
of Law lerarlans, and Mlchlgan Assoc1at10n of Prosecutors

’

=@@st1f1ed.

gl United States House of Representatives, prison reform, 1973
A Michigan House of Representatives and Senate, criminal law
and prisons on numerous occasions

- 4Broject director and creator: :
| Appellate practice course, University of Michigan Law School
i Legal Resources Project and Newsletter, State of Michigan '
_ Appellate Practice- and Procedure Manual for State of Michigan
L Defense Training Project for Michigan :
Appeared and argued before Michigan trial courts, Michigan Court of
- | Appeals, Michigan Supreme Court, Federal District Court and
Lo o { United States Supreme Court.

e
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RESUME

ADJOA ARTIS ASANTEWAAH AIYETORO
8614 Manchester Rd. #5

Silver Spring, Maryland 20901
(301) 587-9253

Personal: Born -‘April 1, 1946; Married; No,pependents

Employment:

Legal Work

April 1982 - Present

January 1982 - April 1982

Nové&ber 1978 - January 1982

March 1978 - October 1978

September 19?7 - March 1978

May 1977'- August 1977

F~12

: 8t. Louis, Missouri 63101

Staff Attorney

ACLU National Prison
Project

1346 Connecticut Ave. N.W.

Washington, D.C. 20036

Staff Counsel
National Alliance Against
Racist and Political Repression
27 Union Square West #306
New York, New York 10003

Trial Attorney

United States Department of
Justice

Civil Rights Division
Special Litigation Section

. Washington, D.C. 20530

Law Intern/Legal Assistant
London, Greenberg &
Fleming

100 N. Broadway

St. Louis, Missouri 63101

Legal Research and Writing
Mary Beth Ortbals, Law Clerk
Illinois Appellate Court

5th District

.6 Ladue Meadows

~St. Louis Missouri 63141

Law Intern

Husch, Eppenberger, Donchue,
Elson & Cornfeld

100 N. Broadway
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Mental Health Work

Mental Health Coordinator

Yeatman Union Sarah Health
Center

4731 Delmar Blvd.

St. Louis, Missouri 63108

QCtober 1971 - June 1977

June 1969 - August 1975 Sccial Service Department

Malcolm Bliss Mental Health
Center

St. Louis, Missouri 63104
Beginning: Psychiatric

Social Worker I

Ending: Supervisor, Commu-

nity Outreach Services

Educational Background

Law School Saint Louis University
St. Louis, Missouri
J.D., May 1978
Cum Laude
Graduate School Washington University
George Warren Brown School
of Social Work
St. Louis, Missouri
M.S.W., 1969

. College : Clark University

Worcester, Massachusetts
A.B., 1967
Licenses - ' : . Member, Missouri .Bar, 1978

Summary of Eméloyment Responsibilities

1. Staff Attorney, National Prison Project

I am responsible for investigating prison/jail conditions
and preparing and bring suits against thoses prison/jail facilities
which are allegeédly violating the rights of persons confined within
them. Additionally, I supervise the legislative work of the
Project. In that capacity I review legislation, draft testimony
and language for legislative enactments and testify before legis-
lative bodies. '

X -

2. Trial Attorney, LCepartment of Justice

T worked within the Special Litigation SectionﬁWhich has
responsibility for investigating and litigating cases involving-
violations of the rights of institutionalized persons. My work

F-13
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included matters involving prisons and jails, mental retardation
an@ mental health facilities. I participated as counsel for the
United States in all levels of pre-litigation and litigation work.

I did actual trial work in four major cases: Ruiz V.
Estelle, Texas Department of Corrections, presentation of inmate
witnesses; Stewart v. Rhodes, Ohio Department of Corrections,
participated in pre-trial discovery, organized and had the main
responsibility for a preliminary injunction hearing on the
uses of four-way restraints and racial segregation, 473 F.Supp.
1185, and participated in settlement negotiations; Kendrick v.
Bland, Kentucky Department of Corrections- participated in
discovery and settlement negotiations, had main responsibility
for permanent injunction hearing on guard harassment, became ©
primary attorney for the United States in September 1980 and
conducted compliance reviews and negotiations, participated
in several hearings; Halderman v. Pennhurst, Pennsylvania
mental retardation facility - primary attorney for post-trial
compliance work which included participation in numerous hearings
and drafting numerous memoranda.

Lowsge~4 3, staff Counsel, National Alliance Against Racist and Political
i Rk Repression (NAARPR)

e A2 . g

IS D \ For three months I assumed the temporary position of
) g staff counsel for this organization on whose board I sit. I
S a1 represented an individual in federal district court in Illinois
[j |** who was charged with a felony of interfering with an immigration
“N1I::;;mﬁ officer in the performance of his duties. I worked with another

!

» 4 attorney on this matter and we were able to get the charges
, [“ B s dismissed. 5 .

o ol : . y )
o Additionally, I was one of a team of/iitorneys who represented
T ... the National Executive Director of the NAARPR and her husband in the

‘,Lw& ;. State court of Hall County, Gainesville, Georgia. These persons

' I  es WeTe charged and convicted of public drunkenness and resisting arrest,

2 ** after being forcibly removed from an Amtrak train. We are now
awaiting a decision on our motion for a new trial. We will pursue

i appellate review if necessary. = :

4. Legal Intern Positions

Both positions entailed legal researchkahd drafting of
memoranda for partners in the law firms on issues presented in
the cases in which they were involved.

- !.’f.\'\; .

“

5. Legal Research and Writing

I worked for an appellate judge'é law clerk and researched ) : %
and drafted judicial decisions. ‘

6. Mental Health Coordinator (Part-Time) ,

» I coordinated the community mental health program for the _ P
Yeatman Union Sarah Health Center, a health center in a lower ' i
 income Black community in St. Louis, Mo. I developed preventive T
W mental health projects, e.g., school consultation and tutoring L

projects developed services for persons previouslyn ~ (I

o
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receiving mental health services at the state mental health
center; supervised a staff of contract psychiatrists and

a psychologist and non-professionally trained direct service
deliverers. While in law school, I developed a grant proposal
for the Mound City Bar Association of St. Louis, providing
legal services to the mentally disabled. This proposal was
funded by the Mental Disability Section, American Bar Asso-
ciation in 1977.

7. Social Services Department

I entered this department as a Psychiatric Social Worker
I and worked on the Children's Inpatient Unit where I developed
social services plans for children and did individual and
family therapy. I transferred to the community program in
January 1970 as coordinator for the Yeatman Health Center
and developed mental health services for that community and
'supervised non-professionally trained staff. In 1974 I was
promoted to supervisor for the Social Services Community Out-
reach staff that was responsible for delivering community
mental health services to five model city communities. I
supervised a staff of professionally and nonprofessionally
trained service delivers.

Organizational‘Affiliations

National Association of Black Social Workers

National Alliance Against Racist and Political Repression
Member of Board of Directors

Co-Chair,National Legal Support Committee

National Conference of Black Lawyers
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