
/I 

I 
1 

! 
\ 

!' 

c' 

._"'_ . .,,' ___ __.r,«---. _______ .~.'-- .... ----.-----.--. -"'-~_·"""''''h~'· __ ~'_'~'~. ~-.----: t 

National Criminar Justice Reference Service 

nCJrs 
This microfiche was produced from documents received for 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 
control ov~r,Jhe physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart o~~ 
this frame may be used to evaluate the document quality. 

1.0 
_;'1. 

1.1 

: 111112.8 11111
2.5 

w g.u 
w. 
I.:.l Ii£ 
w 
~ I~ 
"" ~ l'lI.u~ 

111111.8 

';111111.25 111111.4 '111111.6 

MICROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANDARD$.1963-A 

c 

Microfilming procedures u . .,ed to create this fiche comply with 
the standards set forth in 41CFR 101-11.504. 

Points of view or opinions stated in this dJcument are 
those of the author(s) and do not represent the official 
position or policies of the U. S. Department of Justi~e. 

National Institute of Justice 
Un;ted States Department of Justice 

, Washington, D. C. 20531 

II 

" ,,' 

.~< .... ; ... hi&lj' 1 OJ ! 

. .\ 

(( 

'OJ '\ 
!' '- -.. - .... " 

, l ,~! 7(.~~,,_,._. 'Q 

... 

',. 

. ,,:, 
'~' 

.~ .f 

'.;~ " 

;: __ :ifir u 

..... .' ., 

1:' I "·' 

... y 

.. ---~ 
.... ~ 
j) 

',' .~ 

~' 

(I 

~urther reprodu~tion outside of the NCJRS system reqUire~ 
slon of the ~ owner. I 

FINAL EV~AJION 
,.' 

of the 

ARKANSAS APPELLATE 

'. PUB~ DEFENDER 

\J 

i' 
.1 

hi 
(j) 
» r-

» 
o 
S2? 
o 
m 
11 
m 
Z o m 
;v 

~ 
(.f) 

o 
o 
~ 
o z 

• 
~ 
(.f) 

:r: 
z 
(j) 

0 
~ 
0 
0 
I\.) 
a a a 
0-

• 
...---

"'t1 
I\.) 
a 
I\.) 
'--' 

~ ,-
I\.) "'" ., 

I a 
0- ~ 

:., , . 

c-/ 

1\ 

'" 

" 

,~ 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



() 

1/ 
I' 

1\ 
li 

II 

i) 

() 

I' 
I" 

1/ 

( \ 

• 

NAJlON& lfG6J. ., . () 

AID & DEFENDER 
ASSOCIATION 

I;' , ! 
(/ 

" . 

G 

e" 

U.S. Department of Justlc~ 
Natlon'allnstitute of Justice 

This document has been reproduced exactly as recei~e? from the 
person oH)rganlzation originating it. Points of view or opinions stat~d 
In this document are those of thA a"thors and do. not nec~ssanly 
represent the official position or f..JIICleS of the National Institute of 
Justice. 

, Permission to repr\'lduce thisOIlll),fisptod material has been 
'granted by , 

Public Domain/LEAA 
u.s. Department of Justic~ 

to the National Criminal Justice Reference Servlr;e (NCJRS). 

Further reproduction outside of the NCJRS system re'~ulres permis­
sion of the~ owner. 

FINAL EV~ATION 

of the 

II' 
ARKANSAS APPELLATE 

PUB~ DEFENDER 

RICHARD J. WILSON 

, II 
!" 

Director, Defender Division 
National Legal Aid ~ Defender Association 

THEODORE A. GOTTFRIED 
State Appellate Defentier of Ulinois 

~ 

a 

NATIONAL LEGAL AID ~ DEFENDER ASSOCIA lJON 

D 
Howard B. Eis~berg, E~ecutive Director 

Malcolm C. YOWlg, S~ff Attorney 
Susan Sharp, Administrathte/Editorial) Assistant 

(? () 

I;) 

I'" 

0'1 

" . , 
.~ 



... ' . 

!i,. 

I) 

!I 

(( 

" 

(j 

Table of Contents 

I. INTRODUCTION 

::\ II. METHOD 

A. Background and Preparation NCJRS' ,; . . . . .'. . 
B. Evaluation Design 
C. Conduct of Evaluation and Site Visit MAR· 11:5· 1983 • 

III. REPORT. . A.CQUlSI.TIONS . 

A. Capsule Description of Arkansas Indigent 
Defensf: System . . 

1. Relevant General Statut.es . 
2. Appellate Procedure . . 
3. Compensation of Counsel 

B. History of the Arkansas Appellate Public Defender 

1. Administrative Aspects • 
2. Political History. . 
3. Making the Case for an Arkansas Appellate Public 

Defender • 

C. Arkansas Appellate Public Defender Activity During 
the Grant Period 

1. Organizing Services . 
a) Eligibility. . 
b) Scope .of. Services 
c) Timeliness • 
d) Conflict of Interest Cases 

2. Ensuring Quality of Services 
a) Staffing • ~ . . . 
b) Training '. 
c) Caseload . 

.' 

d) Case Weighting and Staffing Ratios 
e) Library and Resources' . 0 • 
f) Case Assighment . 

3. Providing Quality Ser,vices . 
a) Client Contact ']' 
b) Trial Counsel Contact • ,f)-

· iii 

· v 

· v 
· v 

vi 

1 

1 

1 
1 

· 2 

3 
,) 

· 3 

· 6 

· 7 

· 12 

12 
• 12 
· 12 

14 
15 

15 
· 15 
· 17 
· 17 
· 19 
· 20 

20 

· 20 
• 20 

21 

---~-------_____ --4 ___ ~ _________ =---~ .. -----

! I 
( . 

.\ . 

i. 

o 



\~ ,J 

3. Providing Quality Services, cont. 

. c) Brief Preparation 
d) Oral Argument 
e) Anders Cases . 

I~ 

f) Discretionary Appeals 

4. ;Relationship with the Legal Community 
~ ~ ~.I.- t 

5. Office Administration 
a) Internal Structure 
b) General Procedures 
c) Personnel . 
d) Information Management 
e) Facilities . ." 
.0 Equipment 

D. Arkansas' Refusal to Adopt an Appellate Defender 
Office. 

I. 

II. 

The Greatest Single Factor in the Refusal to Continue 
the Appellate Public Defender Lies in the Defeat of 
Governor Bill Clinton in November, 1980 . 

Because of the Existing Fee Structure and Practicc::s 
in Arkansas, the AAPD Could Not Mouryt a PersuasIve 
Cost-Effectiveness Argument. I 

,,1). 

III. National and Local Economic Conditions and Mood Made 
Funding of the Office Extremely Pifficult . . . . 

IV. 

V. 

Failure to Achieve State Funding Was Not Related 
to the Quality of Work Performed by AAPD . 

Some Responsibility for Failure to Achieve State 
Funding Lies with AAPD, Which Failed to,Aclequately 
Make a Case for its Continued Existence by Use of 
Readily Available Data, Education of the Bar and 
Public, and Effective Legislative Advocacy 

APPENDICES 

-ii-

· 22 

· 22 

· 23 
23 

· 24 

24 
24 
24 
25 

· 25 

· 27 
27 

· 27 

• 28 

· 29 

· 30 

• 31 

• 31 

On· 
,) 

Ie INTRODUCTION 

The National Legal Aid and Defender Association administered 

the Appellate Defender Development Project, which was funded through 

a gran~ from the Law Enforcement Assistance Administration (LEAA) 

of the United States Department of Justice. The principal objective 

of the Project was to establish and fund four new appellate defender 

offices in the states of Arkansas, Iowa, New Hampshire, and North Carolina. 

The Association and Project staffs provided each appellate office with 

administrative and managerial assistance, reviewed briefs filed by each 

office, and was responsible for providing each office substantive training 

and technical inforMation as required. The grant provides that a final 

evaluation of each appellate office be conci~-::ted by the Project Director 

/.od outside consultants. The design and format of the evaluation is 

consistent with that described in the Standards and Evaluation Design 

.!2!..Appellate Defender Offices, National Legal Aid and Defender Association, 
1980 (hereafter cited as Evaluation Design). 

. -\ ~:~ '. , 
In March of 1981, the. Arkansas House voted 45 to 12 against having 

the state take over financial responsibility for the: Arkansas Appellate 

Public Defender (AAPD) office. The office closed on May l~ 1981. One 

of the purposes of this evaluation is to describe the operations of the 

. AAPD during its existence. An equal, if not more important, objective 

'I is to instruct other appellate defender offices, including those funded 

through this grant, as tG:the reasons for the demise of the AAPD. All 

of the offices established by NLADA (~~e experimental, and all seek 
'.i \\ 

to improve appellate defet~der services provided to their clients and 

the general qUal.ity. of defe~lse se.rvices ~ro.vi~ed in each state. 

'. The ASSOCIation expr~sses ItS apprecIation to the staff of the AAPD 

who contributed to a significant improvement in appellate services in 

Arkansas during the all-too-short experiment there. These people are: 

o Arkansas Appellate Public Defender E. Alvin Schay; 

o Deputy Appellate Public Defender Ray Hartenstein; 

(} AAPD Administrator Eddy Montgomery; 

o Staff Attorneys Jackson Jonez;, Linda Boone, Debby Cross and 

\" Jack Kearney, Debbie Sallings, and Matt Fleming; 

-iii-
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o Staff Secretaries Martha Williamson, Marilyn Youngblood, 

and Sherry Brannon; and 

o Investigator Mike Carlson. 

NLADA also expresse!o its appreciation to all other individuals 

who supported the continuation of the AAPD, and who were willing 

to donate their time and effort to attempt to convince the legislature 

and the administration that this program was worthy of continuation. 

-iv-
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n. METHOD 

A. BackgroWld and Preparation 

NLADA staff and consultants visited the AAPD on more occasions 

than any of the other appellate defender programs. Visits to Arkansas 

were made in February, April, July and October of 1980, prior to the 

final evaluation visit in April of 1981. The October visit resulted in 

a document entitled II 'Short-Term' Evaluation of the Arkansas Appellate 

Public Defender,/! and was conducted by Malcolm Young, of the ADDP 

staL~. and David C. Thomas, a private practitioner from Chicago, Illinois. 

In the final evaluation, we elected to focus our attention primarily 

on the areas regarding Arkansas's refusal to adopt an appellate defender 

office and office activity during the life of the AAPD. 

No detailed review of quality of briefs produced was undertaken 

in the final evaluation, this having been done on more than one occasion 

previously. Staff attorneys were not interviewed regarding their practices 

and procedures on particular cases. The final evaluation includes a 

history of the office, a summary of office activityjtJring its existence, 

and a7'\ assessment of the failure of Arkansas to adopt an appellate defender 

office. 

Prior to the evaluation, Association staff r.eviewed monthly reports 

submitted by the ~:!kansas office. These reports con'cain basic statistical 

information on office ca~eload and case flow and selected bUdget figures. 

This review provided us ~ith a number of questions which we asked 

Mr. Schay and Mr. Montgomery-during our visit. 

8. Evaluation Design 

The evaluation design was based on that proposed in the Evaluation 

Design. That publication sets forth questions to be asked and datarleeded 

by evaluators to describe the extent?and qu?Hty of the s'ervices rendered 

by an appellate defender office, its administration and procedures, and 
::...., 

its adherence.to standards. With the exception of the particular inquiries 

based upon our revi~w of the il(!!ormation provided NLADA, the evaluation 

team had the responsibility for defining the scope and subject areas 
i ~ -

to be covered in this evaluation. 

-v-
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The format of the sec:.tion et)titled "Arkansas Appellate Public 

Defender Activity During tt~e Grant Period" will follow that of the Evaluation 

Design, parallelling the strL,Jcture and areas of concern set forth there. 

c. CondllCt,mEvaiuation and Site Visit 

This evaluation repOl't is based on two sources: 1) statistical and 

historical data kept by the Association, much of which was provided 

by the Arkansas Appellate Public Defender in monthly reports, up to 

and including the report submitted for April 1981; and 2) observations 

and interviews at the AAPD office, and interviews with other Arkansas 
officials. 

Richard Wilson, Project Director for the ADDP grant, and TheodQre 

A. Gotttried, State Appellate Defender of Illinois, visited the Arkansas 

Appellate Public Defender on April 1 and 2, 1981. The site visit included 

examination of the office's case tracking system, and a review of the 

work-unit process as utilized by AAPD. 

During the April visit, interviews were conducted with the following 
individuals: 

o E. Alvin Schay, Director, AAPD 

o Eddy Montgomery, Financial Officer, AAPD 

o The Honorable Richard Adkisson, Chief Justice, Arkansas Supreme 
Court 

o Phil Carroll, President, Arkansas Bar Association 

o Dennis Mollock, Chief of the Criminal Justice Division, Arkansas 

Attorney General's Office 

o William Simpson, Public Defender of Pulaski County (Little 
Rock) 

o Howard Koopman, Staff Attorney, Public Defender Office, 

Pulaski County 

o Doug Wood, State Representative, sponsor of Arkansas Appellate 

Public Defender bill, and Private Attorney, North Little Rock 

o Jim Shaver, Arkansas Representative and Attorney 

o Josephine Hart, Attorney, Batesville, Arkansas 

o David Blair, Attorney, Batesville, Arkansas 

o William Clark, Attorney, Conw~ay, Arkansas. 

-vi-

After the visit, Mr. Gottfried wrote a report summarizing his 

notes and submitted it to the Association. Richard Wilson then reviewed 

Mr. Gottfried's report and completed the final evaluation report. Mr. 

Gottfried reviewed the report for accuracy. 

-vii-
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';:~----::\ 
A. Capsule Description of Arkansas Indigent Defense System 

1. 'Relevant General Statutes 

Arkansas has a State Public Defender Act which allows any judicial 

district (there ace 20~ with two to six counties in each) to petition the 

Governor to cre\~te a Public Defender Commission. Ark. Stats., Sec. 

43-3301 et seg. The Commission appoints Public Defenders to four-

year terms. At least six public defender offices now exist in Arkansas. 

In other cases, any judge may appoint and compensate private 

counsel. Sec. 43-2419. No attorney is to be appointed who certifies 

that he has not attended or taken a prescribed course in crimlnallaw 

within 25 years prior to the date of appointment, does not "hold himself 

or herself out to the public" as a criminal lawyer, and does not regularly 

engage in the criminal law practice. Ibid. 

Arkansas has the death penalty. Ark. Stats., 41-803(2). As of 

August 20, 1981 there were 17 persons on Death Row. 

Correctional institutions are located in Tucker (about 40 miles), 

Grady (about 70 miles) and in a women's unit in Pine Bluff (about 40 

miles). Most clients were at Grady. 
71 ' 

2. Appellate Procedure ,I 

The Arkansas Supreme Court has seven members and sits in Little 

Rock. Ark. Stats., Sec. 22-201. Since July of 1979, a six-member Court 

of Appeals, also sitting in Little Rock, has handled ~l criminal appeals 

of first instance except: 1) where the pen~.1ty is death, life imprisonment 

or morecthan 30 years imprisonment; 2) where the validity of a. provision 

of the Arkansas Constitution or an Act of t!:le General Assembly is questioned; 

()r 3) where an appeal is taken from denial of a petition under Rule 37 

(see below). Guilty plea, appeals are prohibited. Rules of Crim. Pro., 

36.1. The Supreme Court may transfer any Cd5e from or to the Appellate 

Court. 

By rule, trial counsel, whether appo~nted or retaine8, continues 

as appellate counsel unless the trial court or Supreme Court allows with-
" 

drawal from the case. Rules of Crim. Pro., 36.26. 

\J 
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Basic statutory time frames for filing are as follows: 

o Notice of Appeal -- within 30 days from sentencing and entry 

of judgment; 

o Record on Appeal -- within 90 days of filing of Notice of Apeal 

(extensions permitted; seven-month maximum limit); 

o Appellant's Brief -- within 30 days of "lodging of transcript"; 

o Appellee's Brie.f -' within three weeks of filing of Appellant's 

Brief; 

o Reply Brief -- within 10 days of filing of Appellee's Brief. 

(See generally Criminal Rules, 36.9; Rules of Appellate Procedure, 

5(a) and (b); and Supreme Court Rule ll(a).) 

Oral argument is mandatory if requested within two weeks before 

submission of the ca~~. Supreme Court Rule 18(a). 

Briefs of the Appellant are accompanied by a "first person" and 

"impartial" condensation of the trial record, called an Abstract. Supreme 

Court Rule 9(d). 

Bail pending appeal is permitted. Ark. Stats.~ Sec. 43-2715; (Supreme 

COLirt Rule 36.5. 

Withdrawal by appellate counsel on grounds that the appeal lacks 

merit is permitted. Supreme Court Rule ll(h). 

Collatt:tal attack is permitted under Section 37 of the Rules of 

Criminal Procedure. Grounds include: 1) a violation of the U.S. or Arkansas 

Constitutions, 2) lack of jurisdiction of the trial court; 3) a sentence 

in excess of the statutory maximum; or 4) a sentence "otherwise subject 

to collateral attack." Permission to file in the trial court must be obtained 

from the Supreme Court, and appointment of counsel and fees are the 

same as in criminal trial cases. Rules, 37.5. 

The "plain error" doctrine is not recognized in Arkansas. Wicks v. 

State (October 1980). 

3. Compensation of Counsel 

In 1980, it was estimated that Arkana-::'s spent $1,367,500 on indigent 

defense (including the LEA A-funded Appellate Public Defender). This 

ranks Arkansas 48th among all states in per capita expenditures on indigent 

defense. All expe-nses, save the Appellate Defender, are funded through -I" 

-3-

the counties. Almost $666,000 went to public defender offices, while 

the remainder went to assigned counsel • 

• _ Fees are limited by statute to not more than $350 per case in 

the. trial court ($25 minimum) with investigative expenses not to exceed 

$100. These fee limits were upheld by the Arkansas Supreme Court. 

See State v. Riuz and Van Denton, . __ Ark. __ , 602 S.W. 2d. 625 (1980), 

and State v. Conley, _ Ark. __ , 602 S.W. 2d. 415 (1980). 

No limits are set on fees for appellate counsel. Customary limits 

were $350 per appeal prior to the Arkansas statewide ,office. (See Section 

_, supra.) 

8. Historycf the Arkansas Appellate Public Defender 

1. Administrative Aspects 

In response to requests from Pulaski County (Little Rock) Public 

Defender John Achor , an LEAA technical assistance team visited Arkansas 

on June 6 and 7,1979 to determine the need and support for an appellate 

defender program. The technical assistance team was composed of . 

Howard Eisenberg, NLADA; Ted Gottfried, App;ellate Defender of Illinois; 
." / 

Mark Wolfson, Adjudication Division of LEAAJ; and Jerry Shelor, President 

of Studies In Justice, Inc. 

The team recommended an 18-month budget of $573,812. Of this 

amount, $472,500 was to be spent on personnel. Staff was projected 

to include a chief defender and six assistants, an adminstrative assistant, 

four secretaries, an investigator, and three law clerks. Salaries for 

the attorney positions were to be keyed to those of the highest-paid 

deputy within the Attorney General's office, although the evaluation 

team noted that this level of fompensation was exceedingly low. 

The evaluation team pr(ojected a total caseload of 120 appeals 

during the first year of the d~ficels existence, and recommended approxi­

mately 20 cases per attorneY~Que to factors including the following: 
- ,",,, 

1) there are no guilty plea 91 se~,~ncing appeals in Ark~nsas; 2) Arkansas 

Rules of Court require the prepara\!ion of an abstract of testimony; 
~\ 

and 3) a new two-level appellate coJrtsystem was to begin functioning 

on July 1, 1979, necessitating the filing of review petitions from the 
" 

intermediate appellate court to the Arkansas,Supreme Court. It was 

anticipated that 20 cases per attorney was a reasonable number of appeals 

given these restraints. 

I" 
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The team also projected approximately forty Rule 37 motions 

(post-conviction petitions) would be handled by the office during the 

first year of its existence, based on project figures from the number 

of Rule 37 motions handled in Pulaski County during 1978. Other staffing 

requirements were projected based upon national standards. Finally, 

a travel budget allowing 18,000 miles of intra-state travel was included, 

to allow for trips to the state correctional institutions and for investi­

gation and other professional staff travel to various courts in the state. 

The consultant team recommended that one word processing typewrit~~r 
be leased by the appellate defender office. 

In the fall of 1979, the Nationa~, Legal Aid and Defender Association 

was awarded the Appellate Defender Developme.Qt~Pi"oject (ADDP) grant 

from the Law Enforcement Assistance Administration. Asia condition 

of the grant, the Arkansas Appellate Public Defender was incorporated 

into the ADDP. The Arkansas budget, as reflected in the grant applica­

tion, reduced the grant period to 15 months, with a total budget of $474,920. 

Total federal funds requested, after inclusion of a cash match from 

Arkansas ($lJ.8,730), amounted to $356,190. Staff size and all other items 

remained the same as in the original proposal, but were scaled down 
to conform to the 15-month grant period. 

On January 31, 1980, NLADA entered into a contract with Arkansas , 
through the Honorable Bill Clinton, Governor, for a 15-month grant begin-

ning on February 1, 1980 and terminating on April 30, 1981. Total funds 

allocated for the project amounted to $4-35,116. c .~rkansas agreed to 

provide a cash match and rent-free quarters for ~~e AAPD duri((g the 
\ . 

grant period. The Arkansas Crime Commission contributed $75,694, 

with a federal expenditure of $359,152. Staff size was amended to elimi­

nate one of the secretarial positions and one of the law clerk positions. 

The only other significant adjustr'ne'nt in the contracted budget included 

reduction in the number of typewriters (from four to one) and an increase 

from one to two word processors. A line item entitled "Library Books, 

Subscriptions, Professional Associations" was reduced from $10,000 to 

$8,000. No caseload maximum was designated in the contract. (A copy 
of the grant budget is attached as Appendix A.) 

Alvin Schay, a locar;!attorney with prior experience in the Attorney 

General's Appeals DiYi~ion, was chosen by Gove~gor Clinton to head 

-5-

the office. Initial staffing of the office was completed as described 

in the contract by April of 1980, with the exception of the position of 

investigator. Two law clerks were permitted to fill attorney positions 

upon admission to the Bar. In October of 1980, Arkansas made a request 

to NLADA to hire an additional attorney in order to handle a caseload 

in excess of that anticipated at the time of the signing of the original 

contract. In fact, Arkansas surpassed the caseload originally projected 

by.the evaluation team (120) by mid-November of 1980, and by April 

of 1981, the case load of the AAPD had reached 180. 

In April of 1980, NLADA staff visited the Arkansas Appellate Public 

Defender. Primary purposes of that visit were to monitor the accounting 

system implemented by AAPD and to explore and confront what appeared 

to be a growing tension between the AAPD office and the local public 
defender, John Achor. 

A written report follo~!ed this visit. The accounting system was 

found to be adequate for accountability purposes. Moreover, during 

the visit, a face-to-face meeting was arranged between Mr. Achor and 
Al Schay. 

The upshot of the meeting was an application by AAPD to the 

Arkansas Crime Commission for funds to hold a seminar for interchange 

of ideas between AAPD and trial-level public defenders. nle application 
was successful. I 

-In October of 1980, the public defender seminar was hel:~ in Little 

Rock. Some funds for the appellate/trial conference were provided 

through the grant, and some were made available through the local Arkansas 

Crime Commission. The seminar was held in conjunction with the "short­

term" evaluation of the AAPD by Malcolm C. Young, NLADA Staff 

Attorney, and Davi'{C. Thomas, a criminal trial practitioner and law 

professor from Chicago, Illinois. The consensus of the AAPD staff and 

the evaluation team was that the seminar was a success. The evaluation 

revealed few serious problems in the administration and morale of the 
office. 

Following the October short-term evaluation, administrative aspects 

of the program remained stable. Political activity was stepped up locally. 

No further site visits were paid by the ADDP staff until the final evalua­
tion. 
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2. Political History 

During the first visit to Arkansas, the LEAA technical assistance 

team interviewed a number of individuals, including Governor Clinton, 

the Attorney General, the Chief Justice of the Arkansas Supreme Court, 

the Director of the Arkansas Crime Commission, and other individuals 

concerned with criminal justice. Support for a statewide appellate defender 

program was strong from all quarters. At the time of the visit, all state 

officials and individuals involved with the establishment of the program 

stated firmly that Arkansas would obtain state or local funding for the 

appellate defender program when LEAA support was terminated. It 

was the strong perception of the evaluation team that support for an 

appellate defender was firmly established throughout all governmental 

branches. 

Almost from the start, however, the Appellate Defender program 

experienced a series of political setbacks which would ultimately affect 

whether or not the program would be adopted oy the Arkansas legislature 

and Governor. 

In June, the Arkansas Supreme Court decided State v. Ruiz and Van 

Denton, 269 Ark. 331, 602 S.W. 2d. 625 (1980). The Court ruled that 

the legislature had acted within its power in setting a maximum fee 

of $350 per case for appointed counsel in trial cases, and that the fees 

were not unconstitutional. (The text of the opinion is attached as Appen­

dix B.) While this decision did not directly affect the AAPD, it provided 

little hope that fee payments in appointed appellate cases would ever 

exceed the $150-to-$200 per case customarily awarded prior to the exis­

tence of the AAPD. Without support f~r reasonable fees from the Arkansas 

Supreme Court, the AAPD was faced with an extremely difficult situation 

in mounting a persuasive cost-effectiveness argument to the legislature 

the following Spring. 

In August of 1980, the Public Defender of Pulaski County (Little 

Rock), John Achor, resigned. Achor had been considered one of the 

staunchest political allies of the Appellate Defender, and was also recog­

nized as influential in both local party politics in Little Rock and state 

legislative matters. Prior to his resignation, Achor had voiced some' 

criticism of the AAPD, complaining that there was not enough communica­

tion between the two offices, and that frivolous issues, including 

-7-

arguments charging his lawyers with ineffective assistance of counsel, 

had been raised by the AAPD. While the Appellate Defender Development 

Project arranged for a direct, face-to-face meeting by Achor with the 

AAPD staff, and later arranged for a state-wide meeting of trial and 

appellate counsel, the friction between the two offices continued, and 

still existed at the time of Achor'S resignation. 

The greatest single blow to the program, however, occurred in 

the general election of November 1980. In that election, Republican 

Frank White, a fiscal conservative, defeated Democrat Bill Clinton, 

the supposedly unbeatable first-term incumbent, Governor Clinton's 

support had been crucial to the program, and his influence with the 

Arkansas Crime Commission and the legislature had led supporters of 

the AAPD to believe that the adoption of the program by the state was 

a virtual certainty. Election of Governor White changed this picture 

entirely. From the outset, Governor White announced his commitment 

to "no new federal programs." None were included in his budget, and 

even before legislative consideration of the AAPD, Governor White 

had vetoed several federally-funded projects requested for state 

pick-up. 

In addition to Governor Clinton's defeat, Arkansas voters soundly 

defeated, for the second time in the past seven years, an attempt to 

amend the Arkansas Constitution. While these amendments included 

a number of comprehensive changes for Arkansas, the new provisions 

would have required the legisla 'Ire to create a "statewide public defender 

system." 'Defeat of the constitutional amendments also was a setback 

to any statewide coordinated program, including an AAPD. 

3. Making the Case For an Arkansas Appellate Public Defender 

Almost immediately after the opening of the office, the AAPD 

made itself known, at least to the state bar. In March of 1980, a short 

piece appea.red in the bar association News Bulletin, describing the staff 

of the AAPD, and the scope of the grant. Accompanying the article 

was a publication of a per curiam order of the Arkan~~s Supreme Court, 

dated March 3, 1980, allowing the .appointment of the AAPD to represent 

"all indigent persons on appeals to the Court of Appeals and to the Supreme 

Court in criminal cases." (A copy of the order is included as Appendix 
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c.) The caseload of the AAPD quickly snowballed, and by mid-October 

of 1980, only nine months into the grant, the office had surpassed the 

number of , appointments it had promised to take under the contract, 

120. In October of 1980, the AAPD had added an additional attorney 

to its staff to handle the caseload anticipated under the grant. Review 

of the briefs filed by the AAPD, conducted by NLADA staff in Washington, 

revealed no significant problems in format or content, with the possible 

exception of concern over the disproportionat:;\y large percentage of 

motions to withdraw pursuant to Anders v. California. 

Arkansas Appellate Defender Alvin Schay was aware that the 

Arkansas legislature would begin a 60-day session on January 16, 1981. 

Anticipating the shortness of the session, Schay turned to both the statE" 

bar association and local bar associations for support in lobbying for 

the AAPD. At about the time of the November electior;s, Sche.y began 

the process of seeking endorsement of a state ap~ellaLe public defender 

office through the state bar association committee structure. In addition, 

Schay sent letters to all of the local bar ?3sociations in Arkansas, approxi­

mately 80, describing the office and oifefing to meet. 

Before final approval by the state bar association, Schay appeared 

before three separate committees of the bar. All of the committees 

were unanimous in their support of a statewide appellate defense office. 

The only amendment to the legislation was to allow the AAPD to accept 

appointments for interlocutory appeals, as well as all other appeals 

provided for in the legislation. All three bar committees, as well as 

the full board of directors of the state bar, approved the appropriation 

proposed for the AAPD at approximately $800,000 over the next legis­

lative biennium. The state bar association also agreed to lend the assis­

tance of its own lobbyist to introduce the bill and support it throughout 

the legislative process. 

In addition to the state bar association, Schay received invitations 

from 16 of the 80 local bar associations to which he had written. He 

spoke to each of these associations between Noverpber 20 and January 

2, 1981. At that point, according to Schay, 56% of the cases on appeal 

came from private lawyers withdrawing after trial representation. 

Schay asserted that he was received well by all of the groups, that several 

adopted resolutions in support of the bill, and that all voted for it. 
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Support of the local associations was made known to either the Governor or 

to local representatives of the Arkansas legislature. (Appendix D is 

the original substantive and appropriation bills.) 

During December of 1980, Schay also sought the active support 

and lobbying assistance of the Supreme Court of Arkansas, which had 

personally informed him of its support for the work of the office and 

of its belief that the office's performance was a significant improvement 

over that rendered by private counsel. Schay appeared privately before 

both the Supreme Court an~ the Court of Appeals to pre~,ent information 

on the activities of the office, and to seek support of the judges for 

state funding of AAPD. 

On December 31, Schay received a letter from the Honorable 

John A. Fogelman, Chief Justice of the Supreme Court of Arkansas, 

advising him of the support of the Court, but also informing him that 

"the Court 1':$ in no position to endorse any particular legislative proposal 

for the creatlbn and funding of the office." While Schay was aware 

that the Sup(:~me Court rarely involved itself in pOlitical issues, he had 

been hopeful that more active support from the Court would be forthcoming .---, 
during the legislath~e session. 

In January, Sd!hay attempted to contact Governor White directly 

to seek his support." SChay'spoke to a staff person regarding the possi­

bility of a meeting with the Governor to urge inclusion of the AAPD 

in the Administratiop's budget for the coming biennium. Schay's overtures 

received short shrift. On January 7, 1981, Schay received a letter from 

the Governor advising him that "it is with regret that I must report 

tha t the current financial picture has forced us to cut back on many 

worthwhile programs and does not allow for the addition of any new 

programs." The Governor made clear that the l\APD was not to be 

included in his budget. 

Schay continued his efforts to cultivate legislative support by 

getting a list of all the lawyers in the legislature, a total of 22. Schay 

contacted each of these le~islators directly, either by phone or mail. 

Sc:nay also obtained the names of the individuals on the legislature's 

Joint Budget Committee, where the legislation would originate. In many 

cases, Schay requested that the lawyer-legislator members of the legisla­

ture contact members of the Joint Budget Committee to seek their 
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support. Schay is doubtful that any of those people followed up on his 

request. 

In January, the 60-day legislative session started. Upon inquiry 

to the paid state-bar lobbyist, Schay was informed that none of the 

bar's bills, including the AAPD, had been pre-filed. Upon asking for 

an explanation, Schay was informed that the lobbyist felt that the legisla­

tion was doomed because it was not included in the Governor's budget 

package. 

Shortly after the opening of the session, Schay went with the bar 

lobbyist to visit Senator Max Howell, an influential legislator and member 

of the Joint Budget Committee. Howell was considered key to the passage 

of the AAPD bill. During their visit, Schay was shocked to find that 

Howell had changed from his neutral position of previous months to 

a violently opposed position. Neither Schay ncr the bar lobbyist were 

able to dissuade Howell from his new but strongly held opinions. 

During this same time period, Schay sought active political support 

from the staff of the Attorney General's office, which had privately 

praised the work of the office and recognized the administrative advan­

tages of a centralized appellate office. In fact, much of Schay's staff 

had come from the Attorney General's Appeals Division. 

Schay was disappointed to find that he got little legislative assis­

tance from the Attorney General's office. 

Prior to consideration by the Joint Budget Committee, Schay states 

that he was "in contact" with the budget staff, but that he was unable 

to obtain copies of their reports to the Committee. The first order 

of business in the Joint Budget Committee entailed passage of what 

was described as a "supplemental budget" bill. This legislation was designed 

to allow "emergency" funding for the office during the short gap uetween 

the end of the legislative session itt,February and the termination of 

federal funding in April of 1980. This legislative approval was required 

because Arkansas law requires prior legislative approval for all federally­

funded projects, despite the fact that the f~deral funding for the program 

had been approved by LEAA through April. Upon first consideration 

by the Committee, the supplemental budget bill received no motion 

tor its passage] and thus died. Immediately after the Committee meeting, 

Schay went ,to both the Governor and the Supreme Court to ask for direct 
-.. 
-
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assistance. None was forthcoming from the Governor, but newly-elected 

Supreme Court Justice Steele Hayes spoke to Senator Howell, urging 

extension of the program for the two-month period. Howell (and even­

tually the Governor) relented, a motion was made, and the supplemental 

budget was passed. 

The only other expression of suppor~ for the AAPD came from 

the House Judiciary Committee, where a "do pass" recommendation 

was made on the authorization bill for the AAPD. 

The appropriation bill for the next biennium was modified at the 

time of its introduction to the Joint Budget Committee to reduce funding 

during the biennium to approximately $600,000. This revision was made 

by Schay and the bar lobbyist in response to concerns from legislators 

that the program would not be implemented at the funding level originally 

imposed. (A copy of the amended bill is appended hereto as Appendix 

E.) 

Before final consideration by the Joint Budget Committee, the 

bill was modified a third time to lnclude a budget of only four staff 

attorneys and total funding of $400,000 (Appendix F). Under this plan, 

the office was designed to handle a reduced caseload, and all appeals 

from public defender offices would be handled by public defenders them­

selves. None of these financial modifications appeared to have an effect 

on the Joint Budget Committee. Consideration of the bill came suddenly 

one evening, and was undertaken without testimony from any source. 

The appropriation bill died for lack of a motion. 

The authorization bill which had proceeded to the House floor, , , 
was subsequently defe~ted by a vote of 45-12, with two present and 

44 not voting. 

The deep-seated hostility of the legislature to any appropriation 

for appellate defense of the indigent was demonstrated by a subsequent 

request directly from the Supreme Court for $120,000 for the biennium 

to pay the cost of court-appointed attorneys on appeals, due to the denial 

of funding to the AAPD. The Supreme Court budget included only a 

small fund of money from the prior biennium, and no new money, due 

. to the anticipated funding of the AAPD. The Committee deferred action 

on the bill, guaranteeing its defeat, and Sen. Knox Nelson was quoted 

as saying that the request "galls my gut." This Committee action was 
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taken despite the fact that testimony from the Chief Judge of the Arkansas 

Court of Appeals indicated that failure to appropriate adequate fees. 

for counsel on appeal might subject convictions to reversal in federal 

courts. 

c. Arkansas Appellate Public Defender Activity During the Grant Period 

This section follows the topical outline used in the Evaluation 

Design. Cross-reference is made to the relevant Appellate Standards, 

found in Appendix A of the Evaluation Design. 

1. Organizing Services 

A. Eligibility (Standards, II-F) 

The AAPD did not conduct eligibility determinations, and by the 

terms of its contract, did not provide service to all eligible 

defendants. 

Under Arkansas rules, the trial attorney must continue as counsel 

on appeal unless the trial court or Supreme Court allows withdrawal. 

Rules of Crim. Pro., 36.26. The March 3, 1980 per curiam order of the 

Supreme Court requires counsel to reqJest withdrawal and appointment 

of the AAPD. Implicitly, indigency determinations have been made 

by the trial court. (See Appendix C.) Although the AAPD was assigned 

174 appointments during the existence of the office, while the contract 

called for the acceptance of only 120 cases, not all indigent appeals 

were assigned to the AAPD. According to records retrieved from the 

Office of the Executive Secretary of the Judicial Department, 36 appeals 

were assigned to private counsel between February 1, 1980 and February 

16, 1981. 

While the office did not maintain records confirming the indigency 

of its clients, the fact that most clients were incarcerated, and that 

prior indigency determinations had been made by the Court, militated 

against the necessity for this review. 

B. Scope of Services (Standards, I-D) 

AAPD offered less than the full range of services, partially due 

to its large caseload. 

A chart describing the activity of the AAPD follows this page 

(Chart A). As this chart shows, activity by the office in the areas 
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of briefs filed, Anders briefs, reply briefs, and petitions for rehearing 

can be considered normal by most appellate office standards. While 

only a few petitions for reyiew by certiorari, oral arguments, and miscel­

laneous motions are indicated on the records, this data frequently requires 

a longer time period, due to the slowness of the progress of appeals 

through the appellate system. Many of. the cases processed through 

to decision in the Arkansas Supreme Court simply had not reached the 

certiorari or oral-argument stage. 

Special note should be given to the number of Rule 37 motions 

(post-conviction petitions) filed by the office during its existence. While 

projected caseloads for Rule 37 motions set the figure at approximately 

40 during the life of the grant, only six were actually filed. The reason 

for the low number of Rule 37 petitions lies, according to AAPD, in 

the fact that: 1) Rule 37 petitions require a motion to the Supreme 

Court prior to their commencement, and such motions are not routinely 

granted; and 2) because of the shortness of staff, the office filed Rule 

37 petitions in only the most di~ficult or clear cases meriting such action. 

The office undertook no interlocutory appeals during its existence, 

and filed few if any appeal bond motions. While the former is understandable 

the latter should not have occurred. While AAPD attorneys felt that 

bond motions would have. been frivolous, attempts should have been 

made to obtain appeal bond in appropriate cases. 

No formal action was taken by the staff in assisting prison inmates 

with institutional grievances. However, a procedure of regular visits 

by the office investigator served as an informal mechanism to handle 

these issues during the existence of the project. 

C. Timeliness (Standards, II-GO), I-EO) to (5» 

While extensions of time were frequently sought by AAPD, such 

'.' extensions were not of great length, and did not interfere with 

the efficient operation of the office. 

Since approximately November of 1980, appellate counsel worked 

with a 40-day time limit for the filing of a brief, following notification 

of the appointment. 

AAPD frequently used a procedure known as a "7-day oral extension,": ) 

by which an informal request for an extension of time could be obtained 

, 
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by notification to the l=0urt and the Attorney General, without the filing 

of a motion. These were frequently obtained, but the brief was ordinarily 

filed following a single such extension of time. 

Data collected at the close of the operation of the office indicate 

that motions for extensions of time were made on 120 different occasions. 

While this number of extensions seems large, the average length of exten­

sions was 16 days. Given the high caseload of the office, this average 

time delay in the filing of briefs and other pleadings is not excessive. 

Both the Arkansas Supreme Court and the Attorney General felt that 

the AAPD was conscientious in filing its briefs on time. 

D. Conflict of Interest Cases (Standards, II-E) 

AAPD did not adequately handle the question of conflict of interest, 

and should have had a more specific procedure for such instances. 

Records indicate that during its entire existence, only one withdrawal 

was made due to conflict of interest by appellate cOllnsel. This is an 

extremely small number, given the total number of appointments at 

174. 

During the entire existence of the office, few attorneys seemed 

to have a sensitivity to the question of conflict of interest, particularly 

when that issue had not been raised at trial. Because such issues may 

have provided fruitful grounds for appeal, more strict procedures for 

withdrawal due to conflict of interest should have been developed. 

2. Ensuring Quality Of Services 

A. Staffing (Standards, I-A(D» 
Ii 

The AAPD should have been independently select~~d, and failure 

to follow recommended standards in this regard may well have 

damaged the future of the program. 

By the terms of the contract between ADDP and Arkansas, all 

employees of the AAPD were within the Governor's administration. 

The director of the of ike was chosen by the Governor. All additionat 

staffing was conducted by the Appellate Defender. As is demonstrated 

throughout this report, the Appellate Defender proved to be a capable 

administrator who carried a substantial caseload himself. However, 

the method of his selection did not follow recognized standards, which 

'1 \ 
I 
f 
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require selection on the basis of merit by an independent committee 

or board consisting of both lawyers and non-lawyers. 

The Appellate Defender chosen by Governor Clinton had all of 

the qualifications suggested by relevant appellate standards. However, 

the close affiliation with the Governor himself may well have been damaging 

to the program, due to the defeat of Governor Clinton in November. 

The. fact that the program was closely associated with a Governor of 

one party makes it a highly visible target for a succeeding governor 

of another party. While this factor was never directly stated as an issue 

in the choice not to continue the program, several persons interviewed, 

including AAPD staff, suggested that this may have been a factor in 

denial of state funding for the program. 

While close alliance with a single branch of government may well 

prove to be a benefit to the program, !lolitical insulation and indepen­

dence have almost always proved to be the best path. The results of 

failure to follow recognized standards for selection of the appellate 

defender speak for themselves. 

Staff selection by the Appellate Defender was uniformly good, 

and frequently included highly-experienced appellate advocates. The 

director of the program wisely anticipated heavy caseloads, and requested 

an additional staff position prior to the time the caseloads surpassed 

those expected. The hiring of an investigator also proved to be of sig~ 

nificant benefit to the program. 

Efforts to obtain salary parity with attorneys of comparable experience 

in the Attorney General's office were never achieved. In fact, attempts 

to include salary parity in the proposed bill to create a state-funded 

office may have done damage to the legislation. Several local lawyers 

expressed their resentment and skepticism at a proposal by AAPD to 

pay its starting attorneys at rates of $4,000 to $5,000 more than those 

paid by private practitioners in the local area for new associates. While 

attempts to achieve salary parity with the Office of the Attorney General 

were admirabl~, a saleable package might have included salaries at 

a reduced rate. 

----"---~---------------..... --...... ----------"' ... ---

....... 
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B. Training (Standards, I-K(l) and (2» 

The AAPD made highly commendable use of available training 

for staff. 

As eventually aoopted, the AAPD budget included training funds 

of approximately $5,500. The AAPD made exemplary use of this money 

during its existence. 

AAPD sent several staff to an ABA-sponsored appellate advocacy 

program in the District of Columbia shortly after the office began. 

In October, a seminar sponsored by the AAPD for appellate and trial 

lawyers was held in Arkansas, with additional assistance from the Arkansas 

Crime Commission. Outside faculty attended that conference, which 

proved to be immensely successful. Finally, the director and one of 

his staff members attended the NLADA Annual Conference in November, 

at which time appellate problems were discussed both formally and 

informally among the representatives of appellate defender offices. 

The director enouraged outside review of briefs from NLADA, 

as well as from the consultant to the "short-term" evaluation. Within 

the office, a well-developed, informal system of discussion, review, 

and instruction existed. Periodic meetings to discuss issues were held 

throughout the life of the grant, and the size of the office lent itself 

to this informal system for discussion of i~sues,. 

No formal review by a single attorney existed prior to the filing 

of briefs. Such a system should have been used to guarantee uniformity 

of issues and content in briefs filed. 

C. Caseload (Standards, I-F, I-G) 

Caseload handled by the AAPD far exceeded that recommended 

by national standards and the norm in similar offices. 

As previously noted in this document, the original contract with 

the AAPD called for a caseload limitation of 120 cases. Ultimately, 

the office undertook representation in 174 cases. This number of cases 

resulted in an approximate caseload per attorney of 23 per year, based 

on a staff of 7.5 attorneys.* 

*7.5 attorneys is calculated by including the director as a fl/U-time 
attorney, and by counting the ,additional staff attorney added in August 
as one-half during the grant period. 
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Thispaseload-per-attorney somewhat exceeds that recommended at 
;I( h" hit the ('outset of the grant of 20 cases' per a ttorr.ey, w Ie:: a so compor s 

with national standards. (Standards, I-H(l).) 

Figure A, below, depicts caseload development over the life of 

the grant. 

\:J / 

/~------\ 
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Total cases open 
IIrtE'ff' tiled, Anders, .'ithdraw/dlsmiss 

Total cases closed 

No accu~ate data of caseload ~y attorney was kept by the office. 

During October, the director commenced > usage of a document entitled 

"Weekly CaseloadStatus Report." (A copy ~1 that document is appended 

hereto as Appendix G.) While that document indicated cases pending 

and briefs filed during aliwJ~-long period, no cataloging of this infor-

Apr 

<\ mation was made on a systematic basis by the director or by the secretary. 

Such information should have been kept in order to accurately track 

individual attorney activity. 
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No appointments were refused for caseload reasons. As is demon­

st~ated most graphically in the succeeding section on work-unit activity, 

the output of the project attorneys was monumental. While their dedica­

tion is to be admired, the heavy caseload undertaken by the office would 

have resulted in nearly impossible workloads when additional activity 

would have been required, particularly in the area of oral argument, 

petitions for review by certiorari, and Rule 37 petitions. 

Gress calculations of cost-per-case are always deceptive and pot en­

ti¥ly misleading, depending on the statistics used. However, the highest 

pos~ible cost-per-case for the AAPD is calculated by dividing the total 

grant budget by the number of initial dispositions during the life of the 

grant.* 

The total grant budget was $435,000, divided by 178 total dispositions. 

This yields a cost-per-case of $2,444. 

D. Case Weighting and Staffing Ratios (Standards, I-F, I-H) 

Use of projected case weighting methods through measurement 

of work units reveals that project attorneys produced a quantity 

of work 2Yz times that recommended by national standards. 
\I 

Work-unit measurement at the AAPD began in October. Accurate 

work-unit measurements were kept until the close of the grant period. 

Using the work-unit measurements set forth in the Standards for Appellate 

Defender Offices, AAPD produ_ced 151 work unjts between the months 

of October 1980 and March 1981, a sixth-month period. During the same 

period, the office filed approximately 80 initial dispos~tions, or approxi­

mately 4596 of the total initial dispositions filed during the life of the 

grant. 

Projecting this total int() work-unit measurement yields a total work­

unit production during the life of the'grant of 336.** This figure is 

particularly significant as it relates to cost per work-~nit~ a more accu-
,/ 

rate measurement of the operating costs o.f the office. Using the total 

work-unit figure of 336, divided by the total project grant of $435,000, 

*"Initial disposition" is defined as the filing of a brief, a motion to withdraw 
pursuant to Anders, or a motion to withdraw or, di~miss on other grounds. . 

**Such figures could, of course, drastically fluctuate with appointment 
to one of more cases in which the death, penalty had be~n imposed. 

I 
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yields a cost-per-w\1rk-unit of $1,295. Although this method yields lower 
I, 

costs than cost-per~case, it still could not politically compete with costs 

of $150 to $200 per case before AAPD's existence. 

E. Library and Resources (Standards, II-G(2» 

The AAPD had the minimum appropriate library materials recom­

mended for appellate offices. 

The office has a few treatises not considered absolutely necessary 

in an appellate office and lacks only a couple of those which are recom­

mended: a state law encyclopedia if o~e exists, local law reviews, ABA 

Standards, and a legal dictionary. 

The AAPD reports that even though Arkansas provided the appellate 

office with a set of statutes and Arkansas Reports at no cost to the 

office, the library represents an investment of more than $9,000. This 

expenditure is consistent with the experience of other appellate offices. 

F. Case Assignment (Standards, II-B and C) 

The informal case assignment method was adequate for AAPD, 

given the size of its staff, b~t better case flow management was 

needed during the life of the grant. 

Informal assignment on a regular rotation basis, with informal 

allowances made for workloads and schedules or particularly difficult 

caseS1 was t~e rule used by AAPD. While this system may no c prove 

to be effective in larger offices, it resulted hI' ho drastically heavy case­

loads per attorney during the life of the grant. 

However, AAPD did not establish an accurate form for measurement 

of case flow until October, when the "weekly caseload status report" 

was adopted. Even this document does not adequately meas}Jre case 

flow, however, because no centralized person was asked to log the numeri­

cal results of the caseload status report. 

3. Providing Quality Services 

A. Client Contact (Standards, 1-1) 

The AAPD maintained minimal personal client contact. 

Attorneys at AAPD relied heavily on the investigator to interview 

clients who raised q~estions regarding appeals. 155 client interviews 
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were conducted by the investigator. Indications were that few clients 

were personally visited by attorneys, and that most attorney-client 

communication was by mail. Again, this situation was brought about 

as a result of heavy caseloads and long distances to prisons. However, 

nationa.l standards strongly recommend that client visits be a part of 

effective appellate representation. 

B. Trial Counsel Contact (Standards, I-J) 

Rapport with trial counsel improved over the existence of AAPD, 

and was greatly enhanced by a conference involving trial and appel­

late attorneys In Arkanasas. 

Unfortunately, no systematic efforts were made to guarantee 

contact with trial counsel, such as the use of a form letter indicating 

the willingness of AAPD to discuss the case with trial counsel, or some 

other such mechanism. AAPD attorneys uniformly appreciated contacts 

by trial lawyers prior to their preparation of briefs. AAPD should have 

adopted a formal procedure to guarantee constant contact with trial 

counsel on a routine basis. 

Ineffective assistance of counsel issues were raised by the office 

on only four occasions. Two reasons were offered for this. First, such 

attacks in Arkansas lie only under Supreme Court Rule 37, the collateral 

attack rule. This procedure requires prior approval by the Supreme 

Court and lengthy trial court proceedings. Second, there is no "plain 

error" in Arkansas. The Arkansas Supreme Court instructed the office 

not to raise issues not objected to by counsel at trial. ,State v. Wicks, 

IICR 79-194 (Ark. S.Ct., Oct. 20, 1980). Unfortunately, this small number 

of claims does not demonstrate an aggressive posture by AAPD in seeking 

relief for its clients, particularly insofar as such claims may give rise 

to relief on federal habeas corpus. Active pursuance of claims of ineffec­

tive assistance of cQunsel may well have given rise to an argument that 

inadequate fees, at both the trial and appellate level, would result in 

greater systemic cost in the long run. 
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C. Brief Preparation (Standards, I-L) 

Briefs filed by the AAPD were consistently prepared and filed 

in an average to above-average professional manner. 

(The topic of "brief preparation" was dealt with extensively at 

pp. 19-23 of the "short-term" evaluation. Those comments and observa­

tions are applicable here, and will not be repeated.) 

No written policies or procedures existed for issues conferences 

or review and screening of briefs. However, standards procedure included 

an issues conference and final review and screening by either Ray Hartenstein, 

the First Assistant, or the Appellate Defender himself. 

Comments from the Attorney General's office, the court and trial 

attorneys led the evaluators to conclude that the briefs filed by AAPD 

were a vast improvement over those previously prepared by either the 

public defender or private counsel. With few exceptions, praise for 

the major work product of the AAt'D was uniform. 

While certainly not the definitive measure for the effectiveness 

of briefs prepared, favorable decision rates in the office provide some 

measure of the persuasIveness of the work produced. (This is particularly 

so given the small number of oral arguments undertaken by the office. 

See Section D, infra.) Of the 119 cases in which decisions were rendered 

during the life of the office, the Appellate Defender achieved some 

relief in 33 cases, or 28% of the total dispositions. This success rate 

reflects very favorably upon the quality and persuasiveness of the briefs 

pr~pared. 

D. Oral Argument (Standards, I-M) 

Oral arguments were not used effectively during the life of the 

grant. 

Oral argument is mandatory if requested. Supreme Court Rule 

l8(a). Only four cases, or 3% of the total cases decided during the life 

of the grant, were orally argu~c:I by the AAPD. Whatever the reasons 

for failure to orally argue, this is simply too few cases. 

This small number reflects a general reluctance by many of the 

staff attorneys to undertake oral argument. While senior staff seemed 

to share an opinion that oral argument in cases might do more harm 

than good, national standarqs strongly recommend the use of oral argument, 
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and sound policy predicates these standards. Basically, oral argument 

serves the dual purpose of educating the court and "humanizing" the 

case, while also providing an opportunity for appellate counsel to explain 

any questions which may have been left unanswered by the written brief. 

While staff seemed to understand this principle in theory, practice indicated 

very little attention to this aspect of appellate advocacy. 

E. Anders Cases (Standards, 1-0) 

Serious problems concerning both the number and guality of Anders 

briefs filed continued to occur throughout the life of AAPD. 

NLADA grant staff expressed its concern over the use by AAPD 

of Anders motions almost from the outset of the office's operation. 

Extensive time was spent during both the April office visit and the October 

short-term evaluation in discussion of this topic with senior staff. Several 

alternative approaches were discussed. Despite these discussions, little 

change took place in the number of !\nders motions filed. 

In all, 24 Anders briefs were filed by AAPD, representing approximately 

13% of the total initial dispositions:iled by the office. This number 

is too high. Moreover, those motions which were filed tended to reflect 

a confusion by the attorney as to the purpose of an Anders brief. Not 

uncommonly, it appeared to NLADA staff that arguable issues were 

included in Anders briefs. Moreover, although AAPD staff indicated 

that the absence of plain error and a ~trict ineffective assistance of 

counsel standard prevented them from filing briefs on direct appeal, 

little evidence exists that collateral attacks were aggressively pursued 

in lieu of the direct appeal. While this may reflect again the heavy 

caseload of the office, the failure to pursue collateral attack appears 

to have accompanied the unusually high number of Anders motions filed. 

F. Discretionary Appeals (Standards, I-N) 

Because of the short life of, the project, and slow disposition of 

cases, not enough discretionary appeals were taken to devel0.l2 

valid conclusions in this area. 

Petitions for review by certiorari were filed in four cases during 

the life of the grant. Three of these were filed in the last three months. 

Thus, it appears likely that, had the project continued, more opportunities 

for' petitions for review would have occurred and been pursued. 

;J 
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ll. Relationship with the Legal Community (Standards, II-H) 

AAPD'S relationship with the legal community was stronger than 

any of its other outside contacts, including the administration, 

the legislature and the public. 

AAPD's relationships with the legal community were strong at 

the outset of the gmnt, and improved as time went on. This was true 

with the courts, the Attorney General, the private bar and public defenders. 

The training session during the middle of the grant contributed greatly 

to this, as did Mr. Schay's efforts to cultivate private bar support for 

continuation of the project. Resistance to the project existed primarily 

in the political community, as well as among the public. AAPD was 

simply unable to capitalize on the respect which it had earned among 

the legal community to gain a political foothold in the legislature. 
#< 

5. Office Administration 

A. Internal Structure (Standards, II-D-2) 

Internal supervisory structure during the life of the grant was 

informal, but adequate. Internal budgetary structure was excellent. 

As described elsewhere in this evaluation, internal supervisory 

structure provided for discussion and review of cases by either the First 

Assistant or the Appellate Defender. This structure was logical, due 

to the experience of those individuals. Moreover, the small size of the 

office staff lent itself to a less-formalized supervisory methodology. 

Budgetary decisions during the life of the grant, such as were 

needed, were made based on firm financial data provided by the adminis­

trative assistant, whose primary duties related to finance. Because 

a sound financial structure was implemented at the outset of the grant, 

few problems occurred in this area. 

B. General Procedures (Standards, II-A) 

No general office procedures were developed during the life of 

the grant, but were unnecessary due to the size of the staff. 

No office manual was developed during the life of the grant. Had 

the project continued or staff been expanded, the need for such a manual 

would have become greater, but the evaluators are Lmable to say that 

su-:h a manual was necessary during the life of the grant. " ... ,-", " 

! .' 
'" 
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Forms used in the appellate practice of the office were neither 

so complicated nor so extensive as to require development of a form 

book. Most attorneys and secretaries understood the rules of practice, 

as well as forms, well enough to operate without the necessity of a form 

book. 

C 'sonnel (Standards, I-A, I-C) 

The staff selected by the office met high standards of professionalism, 

despite moderate salaries. 

All office staff, with the exception of an additional attorney and 

the investigator, were selected shortly after the opening of the office. 

During the life of the grant, only one secretary was dismissed for failure 

to adequately perform. All office staff were selected competitively. 

Two of the staff attorneys were originally hired as law student 

interns ant. were later admitted to practice in Arkansas. This is typical 

for appellate offices, and provided the office with a new and highly­

dedicated component at the staff-attorney level. 

Staff salaries were never close to comparable prosecut~rial salaries. 

In fact, one of the political difficulties encountered by the bill proposing 

a continued operation was an attempt by the Appellate Defender to 

create salary parity between the AAPD and counterparts on the Attorney 

General's staff. While parity with the Attorney General appeared justified, 

many local attorneys criticized the office for proposing salaries for 

new assistants which were up t.o $4,000 higher than those received by 

new attorneys in the local private market. 

Sexual and racial mix within the office was adequate given local 

conditions. Three of the eight staff attorneys were women, and one 

was black. 

D. Information Management (Standards, II-B) 

AAPD did. not develop an adequate system for information 

management. 

AAPD did not adopt any of the recommended forms offered to 

each of the appellate offices by NLADA staff. Instead the office used 

a ledger book into which each case was entered on a horizontal line, 
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and information for all cases recorded in columns. The information 

recorded for each case was: 

1) 
2) 
3) 
4·) 
5) 
6) 
7) 
8) 
9) 
10) 
11) 
12) 
13) 
14) 
15) 
16) 
17) 

APD number in sequential order 
Case name and court 
Trial: County and presiding judge 
Trial court and appellate court number 
Name of defense counsel 
Name of prosecutor at trial 
APD attorney assigned 
Appella te prosecutor 
NLADA copy of brief sent 
Date of notice of appeai filed 
Transcript due date 
Reviewer's initials 
Appellant's brief due and filed dates 
Appellee brief due and filed dates 
Reply brief due and filed 
Decision: date and author 
Petition for rehearing due and filed date. 

This book was AAPD's method of recording office case flow and watching 

for filing and brief due deadlines. While a number of recommendations 

were made to improve tracking of cases, few of these recommendations 

were adopted by the office. In general, attorneys were left to keep 

track of important due dates on their own. 

In October of 1980, the Appellate Defender instituted a>"Weekly 

Caseload Status Report" (see Appendix G). This form was adopted to 

assist the Appellate Defender in tracking the number of cases currently 

carried by office attorneys, and to provide a method for checking on 

attorney activity during each week. While copies of the separate forms 

were kept, no central log was maintained to monitor individual attorney 

performance during any given period. Therefore, the Appellate Defender 

was without any effective method for accurately assessing staff trends 

in performance, or in overall staff strengths and weaknesses. 

No att~mpts were mCide to track the amount of time spent in the 

preparation of cases. 

IJ 
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E. Facilities (Standards, II-G-l) 

While initial office facilities were abysmal, office space eventually 

taken over by AAPD was more than adequate to promote professionalism 

among the staff " 

At the outset of the grant, all office staff shared one crowded 

room with head-high dividers separating the attorneys and secretaries 

from each other. 

Several months later, the office was able to expand across the 

hall. In addition to individual, fully-walled, private offices for each 

attorney, the secretaries used a common space centrally located, and 

attorneys were able to use additional space for a meeting room and 

library. 

The office was conveniently located across the street from the 

Supreme Court, and distances to local correctional facilities were not 

onerous. 

Security, heating and lighting were above average, and these quarters 

were comfortable and attractive. 

F. Equipment (Standards, II-G-4) 

Equipment utilized by AAPD was eventually adequate to serve 

all staff needs. 

The only equipment difficulty experienced by AAPD during the 

life of the grant was the need for an additional word processor. One 

proved inadequate for the output of the office. This request was eventually 

honored, and two word processors were used during the re.mainder of 

the grant. 

Each of the office attorneys was equipped with dictating equipment 

which appeared to be used sporadically but effectively. 

D. Arkansas' Refusal to Adopt an Appellate Defender Office 

The failure of the Arkansas legislature to create and fund an Appellate 
" 

Defender Offi~e appears to be based on an inextricable combination 

of politicS and economics. As is demonstrated elsewhere in this report, 

the office performed its functions well and achieved a respected status 

among trial and appellate counsel and judges. Some criticism can be 

leveled at the office's failure to adequately make its own case, 
" 
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but :ittle negative can be said about the client advocacy or administrative 

aspects of the program. 

I. The greatest single factor in the refusal to continue the Appellate 

Public Defender lies in the defeat of Governor Bill Clinton in November, 
1980. 

In the general election of November 4, 1980, Frank White, a Republican 

and fiscal conservative, defeated Democrat Bill Clinton, the ostensibly 

popular first-term incumbent. Governor Clinton had offered his personal 

support, and virtually guaranteed legislative backing, to the creation 

of a cost-effective state-wide appellate defender office since its inception 

in November of 1979. The Governor lent the support of the Arkansas 

Crime Commission in the set-up of the office and personally signed 

the contract creating the office in January of 1980. 

After the announcement of the dismantling of the Law Enforcement 

Assistance Administration (LEA A) in April of 1980, Governor Clinton 

continued his active support, by allowing the transfer of much of the 

Crime Comission's furniture to the new office for its use. 

Clinton's defeat in November came as a surprise to political analysts. 

National news coverage predicted his easy victory early in the evening 

of November 4th. However, Clinton was defeated by Frank White, who 

came to office on a wave of national concern with excessive governmerb [ 

spending and suspicion of federal bureaucracy. * These national sentiments 

were reflected particularly intensely in Arkansas, where the new Governor 

promised "no new federal programs," and appeared to have the support 
of the legislature. 

On January 7, 1981~he office was informed by the new Governor 

that the office would not be included in his legislative package. The 

Governor stated, "The current financial picture has forced us to cut 

back on many worthwhile programs and does not allow for the addition 

* A constitutional referendum which would have required the legislature 
to create a "statewide public defender system" was also soundly defeated 
on November 4. This is not seen as a strong signal against continued 
funding, however, for two reasons. First, the provision requiring statewide 
public defense was part of a comprehensive constitutional amendment 
process. Second, this was the second unsuccessful attempt t'O amend 
the Arkansas Constituton in the last seven years. 

,> , 
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of any ,new programs . .'! Without the active support of the Governor's 

office, much of the momentum and support from the legisl~ture also 

dwindled. 

The Governor's opposition to spending and pick-up of federal pro­

grams was demonstrated repeatedly during his administration. Local 

newspaper articles demonstrate the seriousness of the Governor's intentions. 

In early March, he vetoed the pick-up of a federally-funded position 

for Judiciai Council coordinator, and later in the month vetoed 25 other 

spending bills (see Appendix H for articles from th~ Arkansas Gazette 

of March 3, 1981 and April 1, 1981). This opposition virtually guaranteed 

that, even w.ith legislative approval, a veto override would have been 

required to establish the office with state funds. The lack of strong 

support for the program made this prospect virtually impossible. 

II. Because of the existing fee structure and practices in Arkansas, 

the AAPD could not mount a persuasive cost-effectiveness argument. 

Prior to the existence of the AAPD, fees in appellate cases were 

awarded to appointed counsel on a discretionary basis from a fund adminis­

tered by the Supreme Court. Public Defender offices in nine areas handled 

their own appeals, at county expense. No accurate data exists as to 

the total cost to the state and counties of indigent criminal appeals 
'1 

prior to the establishment of the AAPD. 

Estimates from the Chief Justice of the Arkansas Supreme Court 

put the average award for an appellate representation at approximately 

$150 to $200 per case. The AAPD estimated the average award to private 

counsel during the existence of the office at approximate1.y $700 per 

case. The increase came from the existence of money in the Supreme 

Court's account which had ~cen appropriated prior to the establishment 

of the Appellate Public Defender. 

These dismally inadequate fees for appointed private counsel, 

even during the AAPD's existence, made a cost-effectiveness argument 

very difficult. Such arguments are p~rticularly difficult because of 

increased short-term starting expenses and the short life of the federal 

grant period. 

Matters were not helped by an unforeseen and unexpected decision 

of the Arkansas Supreme Court upholding the $350 statutory maximum 
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for appointed counsel in trial cases. In State v. Ruiz and Van Denton, 

269 Ark. 331, 602 S. W. 2d. 625 (1980), the Arkansas Supreme Court ruled 

that the legislature acted within its power in setting the maximum fee, 

and that the fees were not unconstitutional. In its decision, the court 

noted: 

Let it .be said n~w that there is no question that the present statute, 
as we mterpret It, does not allow for adequate compensation of 
competent appointed attorneys in many cases. State v. Ruiz and 
Van Denton, supra, 269 Ark. at 333. 

Elsewhere the cOLlrt said: 

We do not imply that the present stautory allowances even come 
close to providing adequate compensation for the services performed 
in this case. Id., at 335. 

Despite these statements, the court felt bound by the legislature which 

amended the fee schedule as recently as 1977. 

While Supreme Court rules allow the award of appointed counsel's 

appellate fees in the court's discretion, the legislature controls the amount 

to be included in the Supreme Court's budget. To date, the court has 

not seen fit to confront the legislature on the amount appropriated and 

instead seems content to divide the amount appropriated between all 

appointed counsel. The court will be severely limited in this respect 

during the coming biennium. 

III. National and local economic conditions and mood made funding 

of the office extremely difficult. 

The greatest single economic factor in refusal to adopt the AAPD 

is set forth in Conclusion II above. Howver, other economic factors 

played critical roles in the defeat of the office. 

First is the general economy of Arkansas. In 1978, Arkansas ranked 

49th among all states in both per capita and household incomes. This 

extremely low standard of living makes all allocations of governmental 

funds especially difficult from the outset. 

Second, the loss of national support for continued funding of LEAA 

had immeasurable local impact. The short grant period made initial 

costs of the program especially high, and the "leveling" effect of con­

tinued operation could not be demonstrated. In addition, the elimination 

of federal support to law enforcement programs conveyed a sense of 
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change in funding priorities to local officials, however efficient the 

office might prove to be. 

Third, local funding priorities were further aggravated by deep­

seated legislative hostility to underwriting any costs of court-appointed 

counsel. This is most graphically demonstrated by one legislator's state­

ment that a Supreme Court request for additional funds to compensate 

appointed counsel on appeal after elimination of the AAPD "galls my 

gut." (See Appendix I, article from Arkansas Gazette of March 6, 1981.) 

Finally, the AAPO may have tried for too much, too soon. The 

initial budget for the office, as presented to the State Bar Association, 

called for approximately $800,000 for the 1981-82 biennium. After signifi­

cant negotiation, the budget was amended to a total of $4-00,000 for 

the biennium, with all appeals by public defender offices to be handled 

and paid for locally. A substantial number of persons questioned during 

the final evaluation felt that the budget of the office, was more than 

the legislature could swallow, even in its final amended form. Even 

the legislation's sponsor, a lawyer from North Little Rock stated his 
. ' 

opposition to starting salaries of $18,000 when local law firms were 

offering $14,000 to $15,000. 

IV. Failure to achieve state funding was not related to the gualif:Y 

of work performed by AAPD. 

As noted elsewhere in this report, the quality of work performed 

by AAPD was universally perceived as above average to excellent. 

During legislative debate as to the continuation of the office, and behind 

the scenes, no significant criticism surfaced as to the effectiveness, 

management, or quality of the work product of the office as factors 

in state funding. In fact, every indicator is that the legislature focused 

entirely on the cost and "constituency served" issues, acting in cCimplete 

ignorance of quality of services performed by AAPD. 

V. Some responsibility for failure to achieve state funding lies 

with AAPD, which failed to a.dequately make a case for its continued 

existence by use of readily available data, education of the bar 

and public) and effective legislative advocacy. 

When faced with difficult obstacles to continued funding, AAPD 

seemed more resigned to its fate than willing to try every possible avenue 

, i 
, \ 
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for funding support. The office seemed to be particularly short on advance 

information as to cricuallegislative votes. Moreover, while AAPD decided 

early on a "low-profile" approach, not enough was done to cultivate 

active legislative support through written materials and grass-roots 

efforts. Finally, education of media, bar and legislature was almost 

totally lacking. 

The Appellate Defender expressed some surprise at the lack of 

knowledge among the bar, the legislature and the general public about 

the work, or even the existence, of the AAPD office. Publicity included 

a short announcement in the bar newslsetter, a per curiam order of 

the Supreme Court of the same month (March 1980), notification of 

trial judges by the Supreme Court, and two lengthy articles in the 

Arkansas Gaz.ette which appeared during the year. 

More important than public exposure, however, was the failure 

of the office to make its case by using some of the extensive statistical 

information upon which it could have relied. The office did not make 

use of its own workload information in making its case, nor did it attempt 

to retrieve any data from the court or clerk on work performed on appeals 

by the private bar and the various public defenders. The office used 

only a single form to collect its attorney caseload information, called 

"Weekly Caseload Status Report; which was commenced in October 

of 1980. 

The office did produce a proposed statute and appropriation, which 

the State Bar Association unanimously agreed to sponsor at a funding 

level of $800,000 for the biennium. 

\'\ 
'I I, 
I' 

Appendices 

A. Grant budget (as adopted by AAPD) 

B. Opinion in State v. Ruiz and Van Denton 

C. Per Curiam order of Arkansas Supreme Court, 3/3/80 

D. Original draft AAPD bill ($800,000 appropriation) 

E. Amended budget blll ($600,000 approp.) 

F. Amended budget bill ($400,000 approp.) 

G. Weekly Caseload Status Report form 

H. Arkansas Gazette articles, 3/3/81 and 4/1/81 

I. Arkansas Gazette arti.:!c, 3/6/81 
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APPENDIX A 

ARKANSAS STATE APPELLATE DEFENDEP. 

15 Nonth Budget 
February 1, 1980 - April 30, 1981 

Date of 5 mo. base 10 mo.base 
PERSONNEL Hire Annual pay 5 mo. Day Annual pay 

Chief Defender 2-1-80 $ 28,000 $ 11 ,665 $ 
Chief Deputy Defender 2-1-80 26,500 11 ,040 
Deputy I 2-1-80 23,500 9,790 
Deputy II 2-1-80 22,500 9,375 
Deputy III 3-17-80 21,500 6,269 
Deputy IV 4-14-80 18,642 3,883 
Deputy V 5-12-80 17,680 2,209 
Administrative Asst. 2-1-80 18,148 7,560 
Investigator 5-12-80 13,884 '2,892 
Secretary 3-1-80 11 ,128 4,635 
Secretary (20 9,500) 2-1-80 19,000 7,915 
Law Clerk (2@ 10,426) 3-1-~6 20,852 6,944 

TOTAL SALARIES 
I. 

F. 1. C. A. ( 6 • 13%) 
State Retirement (12%) 

Hea lth I nsu rance 

TOTAL 18.13% = $ 53,127 

$23 month x 7<employees x 15 months 2,415 
$Z3 month x 91 months for 7 employees 

at staggered hiring dates 2,093 

29,960 
28,090 
24,9:0 
23,850 
22,790 
19,656 
18,668 
19,162 
14,664 

'11 ,752 . 
20,644 
21,996 

15 t40nth 
10 mo. Day TOTAL 

$ 24,960 $ 36,625 
23,400 34,440 
20>750 30,540 
19,870 29,245 
18,990 25,259 
16,380 20,263 
15,550 17,759 
15,960 23,520 
12,220 15,112 
9,790 14,425 

17,200 20,585 
18,320 25,264 

$ 293,037 

TOTAL FRIHGE $ 57,635 

TOTAL PERSONNEL $ 350 ,672 

NOTE: 198" salaries reflect increase based on the past history of merit and 
cost-of-living increases in the State of Arkansas. 

CONTRACT SERVICES 

/ 

Expert Hitnesses TOTAL $ 5,000/ 

------- .. _- ~ -_ .. 

\\ 
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TRAVEL 

Intra-State: 15,000 miles x .18 per mile 

Inter-State: 

SUPPLIES 

Hanagement Training Workshops 
1 trip x 2 persons x 3 days each trip 
Airfare, 2 x 230 
Per Diem, 2 x 3 x $50/day 
Ground Transportation, 2 x $20 

Continuing Legal Education 
7 trips, 4 days each 
Airfare, 7 x $250 
Per Diem 7 x 4 x $40/day 
Ground Transportation, 7 x $20 
Tuition, 7 x $250 

TOTAL TRAVEL 

$460 
300 

40 
$800 

$1,750 
1,120 

140 
1,750 

$4,760 

Consumable, $25/month x 14 employees x avg. 14 months 

Postage, $300 month x 15 months average 

TOTAL SUPPLIES 

EQUIPMENT 

1 IBr'1 Sel ectri c Type\'iri ter 
7 Legal File Cabinets 0 150 each 
5 Secretarial Desks @ 300 each 
5 Secretarial Chairs @ lOa each 
8 Executive Desks @ 400 each 
8 Executive Chairs @ 100 each 

20 Side Chairs @ $50 each 
3 Library/Student tables @100 each 

10 Library/Student chairs @ 35 each 
6 Dictatir.g/Transcriber units @ ~50 each 
6 Desk set-ups @ 25 each . 

10 Book shelves @ 200 eac~ 
2 Word processors, leased @ 625 month x 14 months 

Library books, Subscriptions, Professional Associat,ions 

TOTAL EQUIPt·1ENT 

$ 2,700 

$ 5,560 

$ 8,260 

$ 5,200 

4,500 

$ 9,700 

$ 900 v 
1 ,050 ~ 

1 ,500 
500 -

3,200 I.-

800 
1 ,000 

300 
350 

2,700 
150 

2,000 
8,750 
8,000 

$ 31 ,200 

Lease Photocopy Fquir;:ment 
Brief copying, 165 briefs x 40 pages each, 
25 copies each @ .04 page 

!ldscellaneous copying $240 month x 15 

Space Re.T'ltal 
. 1892 square feet x 5.50 square foot 

(includes janitorial and utilities) 
5 m::mths 

10 m:mths 

Telephone 
$500 rronth x 15 r:onths 

Personnel 
Contract Services 
Travel/Training 
Supplies 
Equipnent 
other 

$ 350,672 
5,000 
8,260 
9,700 

.31,200 
30,284 

$ 435,116 

Federal Disc. Funding $ 359,152 
cash llatching 63,380 ~ 
Rent (~latch) 12 , 584 

$ 435,116 

-. --OJ 

$ 6,600 

3,600 

$ 2,178 
10,406 

$ 10,200 

;: 12,584 

$ 7,500 

$ 30,284 



STATE v. RUIZ Ark. 625 
Cite as, Ark., 602 S. W.2d 625 

that a well drilled would not be productive 
~au:;e of the gas cap. Nor did he want 
any adjacent property owners to share in 
the production. Amoco had a choice, after 
the permit was granted to M:urphy, to ei­
ther drill the well or permit Murphy to drill 
it at an extreme penalty to Amoco. Either 
way, Amoco lost and Ware lost. Nobody 
w:lnted the well, only the benefits if the 
field were unitized. Ware argues that 
Amoco's loss v,-as diminished when the unit­
ization agreement \l;'as approved; that unit­
ization cut Amoco's losses. That may be 
true, but that alone is insufficient to sup­
port a finding of self-dealing. If unitiza­
tion had not been approved and if the case 
had heen appealed to a court of last resort, 
whatever that court may be, it could have 
worked to a greater detriment to both 
Amoco and Ware. Furthermore, it would 
ob\'iously ha\'e worked to the detriment of 
other parties, including Ware, who had an 
interest in the field. The evidence indicates 
that the reasoriable and prudent thing to do 
is exactly what Amoco did. 

Ware argued at the trial level and on 
appeal that Amoco acted ,in bad faith 
throughout this entire period of time. At 
one point Ware argued that Amoco dam­
aged him by delay in appealing the decision 
of the Oil and Gas Commission. Now Ware 
is arguing that it was wrong not to appeal 
the clecision of the Oil and Gas Commission. 
There were numerous allegations of bad 
faith and misconduct on the part of Amoco 
but there was no evidence to support those 
allegations. Ware testified that :lny prom­
ises that were made were brought out in 
the testimony before the Oil and Gas Com­
mission. We have examined the record and 
we" can find no, promise Amoco ma(le that 
Amoco had the power to fulfill that was not 
done or diligently pursued. 

For the reason::; stated, we must conclude 
the findings are clearly erroneous and the 
decree is reversed. 

Reversed. 

602 S. W 2d-H 

STATE of Arkansas, Appellant, 

v. 

Paul RUIZ and Earl Van Denton, 
Appelrees. 

No. 80-10. 

Supreme Court of Arkansas. 

June 23, 1980. 

Rehearing Denied Aug. 25, 1980. 

State appealed from a decision of the 
Circuit Court, Conway County, Charles H. 
Eddy, J., awarding reasonable attorney fees 
to attorneys representing indigent criminal 
defendants and holding statute limiting 
such payments unconstitutional. The Su­
preme Court, Purtle, J., held that statute 
limiting payments to attorneys representing 
indigent criminal defendants to $100 for 
investigation expenses and $350 for attor­
ney fees did not violate provision of Consti­
tution providing for separation of powers 
and therefore trial court was bound by such 
statute. 

Reversed and remanded. 

1. Constitutional Law <:=48(1) 
Acts of legislature carry strong pre­

sumption of constitutionality. 

2. Constitutional Law <p48(1) 
If it is possible to construe an act to be 

constitutional, Supreme Court must do so. 

3. Attorney and Client <:= 131 
Constitutional Law <:=52 

Statute limiting payments to attorneys 
representing indigent criminal defendants 
to $100 for investigation expenses and $350 
for attorney·· fees did not violate provision 
of Constitution providing for separation 9f 
powers and, therefore, trial court was 
bound by such statute. 

Steve Clark; Atty. Gen., by Joseph H. 
Purvis, Deputy Atty. Gen., Little Rock, for 
appellant. 
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626 Ark. 602 SOUTH WESTERN REPORTER, 2d SERIES 

Less'-!nbcrry & Carpent.er by Thomas M. 
Carpent.er, Little Rock, for appellees. 

PURTLE, Just.ice. 

The st.yle of this case may be misleading 
because it involves only the attorneys' fee 
portion of t.he second trial of Ruiz and 
Denton. This opinion does not attempt to 
reach any part of the trial in chief on its 
merits. 

After the second Ruiz and Denton trial 
was complet.ed, the attorneys, Ike Laws, 
Joseph Cambiano and Thomas M. Carpen­
ter, petitioned the court for appropriate at­
torneys' fees. The fees were to be paid by 
Logan County, even though the trial was 
held in Conway County on change of venue. 

The trial court considered the claim for 
attorney's fees on the merits of the claims 
by the respective attorneys. The trial court 
held that Ark.Stat.A nn. § 43-2419 (Rep\. 
1977) \·.iolated Art. 4 § 2 of the Arkansas 
Constitution. The court took into consider­
ation all the factors which determine rea­
sonable attorney's fee. We do not consider 
the reasonableness of the fees awarded to 
the attorneys in this case. All three of the 
attorneys are capable and respected. The 
question is whether the fees were legally 
awarded. 

Ark.Stat.Ann. § 43-2419 (Rep1.1977) 
states in part as follows: 

Whenever legal counsel is appointed by 
the court of this State to represent indi­
gent persons accused of crimes, whether 
misdemeanurs or felonies, such court shaH 
petermine the amount of the fee to Je 
paid the attorney and an amount for a 
reasonable and adequate investigation of 
the charges made against the indigent 
and issue an order for the payment there­
of. The amount alloweq. for ill\'estigation 
expen'se shall not exceed One Hundred 
Dollars ($100.00) and the amount of the 
attorney's fee shall not be less than 
Twenty-Five Dollars, ($25.00) nor more 
than Three Hundred and Fifty Dollars 
($350.00), based upon' the experience of 
the attorney and the time and effort de­
voted by him in the preparation and trial 
of the indigent, commensurate with fees 

'---... .... ~ .. _ .. ..... 4 ... _· ........... ~.'''' ....... _.'"''""''''~ 

paid other attorneys in the community 
for similar services. 

Let it be s:l.id now that there is no ques­
lion that the present statute, as we inter­
pret it, does not allow for adequate compen­
sation of competent appoint.ed attorneys in 
many cases. Who then should pay for these 
sen'ices? Should it. be the state, the county, 
or the attorneys? These are the only 
sources of payment in cases of indigents 
who have the constitutional right to he rep­
resented by counsel hut have no means for 
payment of the fees. 

[1-3J At common law there were no 
provisions for payment for those attorneys 
appointed to defl!ntl indigents. Neither the 
state nor the federal cor.st.itutions make 
pro\'isions for payment of attorneys in such 
cases. The General Assembly has enacted 
the foregoing statute which will adequately 
pay attorneys for trials lasting no more 
than one day. The monetary limits are 
expressly stated in the statute to be be­
tween $25 and $350 even though other lan­
guage in the statute implies that the attor­
neys should be paid a fee commensurate 
with fees paid other attorneys in the com­
munity for similar sen-ices. The acts of the 
legislature carry strong presumption of con­
stitutionality Jones et al. v. Mears et aJ., 
256 Ark. 825, 510 S:W.2d 857 (1974); Pula­
ski Co. ex reI. Merlrs I'. A.dkisson, Judge, 262 
Ark. 636, 560 S.W.2d 222 (1978). If it is 
possible to construe an act to be constitu­
tional, we must do so. Stone v. State, 254 
Ark. 1011,498 S.W.2d 634 (1973). We have 
dealt with a question \'ery closely related to 
this in _~fe.1rs 1'. A.dkisson, supra, 262 Ark. at 
638, 560 S.W.2d at 223, where we stated: 

We hold this oreler was entered without 
judicial authority because it determines 
and orders payment of salaries and ex­
penses for the Public Defender's office. 
Such action is a legislative and not a 
judicial function. The order 
which authorizes the circuit court to set 
salaries-are in violation of the separa­
tion of powers doctrine of the Arkansas 
Constitution. Ark.Const., Art. 4, § 2. 
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The above quotation was from a decision of adequate compensation is not a matter to 
where we held the circuit judges did not be addressed by the court but is within the 
have the au thority to set the salaries of province of the legislature. It is obvious 
public defenders. Public defenders are fuII- that most counties are unable to pay the 
time appointed attorneys to defend indi- type of fee required in such cases. The 
gents; therefore, if the courts had no power counties did not do anything to incur the 
to set salaries for full-time public defend- obligation; and, no doubt, every county 
ers, they do no~ have the power to set would prefer that if a crime is to be com­
salaries for part-time public defenders. mitted that it be done elsewhere. It would 

The last sentence in the oath of one who appear logical that the state owes an obli­
is admitted to practice law in Arkansas gation to pay under circumstances such as 
reads: presented here; however, this is a matter 

I will never reject, from any considera- which must be left to the sound discretion 
tion personal to myself; the cause of the of the General Assembly. 
defenseless or oppressed, or delay any Although there are no requirements re­
man's cause for lucre or malice. SO iating to the residenc!::s of appointed coun­
HELP i\IE GOD. sel, it would seem to be preferable that the 

It would appear then that each of these court appoint competent attorneys within 
attomeys took an oath which would require its jurisdiction or those attorneys who regu­
them to perform the services in this case larIy practice before the court. 
\~ithout any money if necessary. The prac- We hold that the trial court was bound by 
lIce of representing indigents for little or the provisions of the legislature and that 
no fec dates back many centuries prior to each of the attorneys in the present case 
the establishment of a gO\'ernment in the cannot receive more than $350 each for 
United States. In the present case the trial their services plus $100 each for investiga­
court, in appointing the attorneys to defend tion expense, and in doing so we necessarily 
these indigents, was merely requiring the hold Ark.Stat.Ann. § 43-2419 to be consti­
lawyers to perform an obligation which tutionul. 
:hey had sworn to perform upon their entry Reverseu and remanded with directions 
Into the legal profes.;ion. to proceed in a manner consistent with the 

It has been argued in another case that opinion rendered herein. 
requiring an attorney to furnish services for Reversed and remanded. 
Ii:t!e .or no fee is a taking of property in 
VIOlatIOn of the due process clause of the 
United States Constitution. This argument 
was rejected in the case of United States v. 
Dillon, 3:16 F.2r1 633 (9th Cir. 1965) cert. 
denied, 382 U.S. 978, 86 S.Ct. 550, 15 
L.ErI.2d 469 (1966). Finding no common 
'law or statutory or constitu tional au thority 
establh;hing payment of attorney's fees, we 
are left only with the Sources provided by 
the legislature. The only other source is 
the services being furnished by the at.tor­
neys themselves. Lawyers clearly have an 
ohligation to represent indigents upon court 
orders and to do so for existing statutory 
compensation or for no remuneration at all. 

We do not imply that the pre~f::nt statuto­
ry allowances even come close to providing 
adequate compensation for the services per­
formed in this ca:;e. However, this question 

SHARP COUNTY Arkansas, Appellant, 

v. 

NORTHEAST ARKANSAS PLfu"fNlr\G 
AND CONSULTING COMPANY , 

Appellee. 

No. 80-75. 

Supreme Court of Arkansas. 

June 23, 1980. 

Rehearing Denied Aug. 25, 1980. 

Suit wus brought to enforce agreement 
made by county judge with professional 
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APPELLATE PUBLIC DEFENDER: 

The Per Curiam order of the Supreme Court of 
March 3, 1980 read: " There is now an Appellate Public 
Defender for the State of Arkansas whose duty is to rep­
resent all indigent persons on appeas1 to the Court of 
Appeals. and to the Suprerle Court in criminal cases. Any 
attorney, who has been retained or appointed, and any 
public defender, who represents a person who is, or has 
become, indigent, shall have the responsibility for seeing 
that a notice of appeal is given and a transcript ordered 

APPENDIX C 

in the {;ria1 court, if that person desires to take an appeal. 
If counse1 was retained he shall, prior to the giving of 
notice of appeal, be responsible for showing his client's 
indigency in the trial court. Trial counsel may be re­
lieved only by applying to the Supreme Court or Court of 
Appeals, whichever may be appropriate, for permission to 
withdraw and for substitution of the Appellate Public 
Defender for prosecution of the appeal. The motion to 
withdraw shall be filed simultameous1y with the filing of 
the transcript." 
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State of Arkansas 
73rd General Assembly 
Regular Sessio~, 1981 

A BILL 

FOR AN ACT TO BE ENTITLED 

APPENDIX D 

"AN ACT TO CREATE THE ARKANSAS APPELI.ATE PUBLIC OEFENDER' S 
OFFICE." 

BE IT ENACTED BY THE General Assembly of the State of 

Arkansas: 

SECTION 1: Office Created. The Arkansas Appellate Public 

Defender's Office, hereafter the Appellate Defender, is hereby 

cr:ea ted as an independent state agency. 

SECTION 2: Duties. The Appellate Defender shall prepare 

appeals for indigent appellants in all cases where it is 

appointed b¥ the Arkansas Supreme Court or the Arkansas Court of 

Appeals. It shall also be eligible for appointment in interlocu-

tory appeals or on collateral qppeals and ,in certiorari peti tions 
I' 
~~. 

to tQ~ united states Supreme Court, where appropriate. 

SECTION 3: C~verning Commission. The Appellate Defender's 

.office shalf' be governed by the Arkansas Appellate Public 

Defender Commission. The Commission shall be made up of five 

persons appointed by the governor. Each of the state's four 

congressional districts shall be represented on the Commission, 

and the fifth member shall be an at-large selection. The first 

Commission shall be made up of two members appointed for four, 

years, one member appointed for three years, one' member appo~nted 

for two years and one member appointed for one year. Subsequent 

~ ~----- ---~---------



appointments to the Commission shall be for a term of four years. 

The membership of the Commission shall include two attorneys 

licensed in the state of Arkansas,'and shall not include sitting 

judges, prosecuting attorneys or their deputies, the Attorney 

General or his employees, or law enforcement officers. The 

Commission shall elect one of its members to serve as chairman 

for a term of one year. The Commission shall meet quarterly and 

will serve without pay. The members shall be reimbursed their 

necessary and actual expenses for attending Commission meetings. 

SECTION 4. Appellate Defender, Appointment. The Appellate 

Defender shall initially be appointed by the governor, who shall 

also set the salary for that position. The Commission shall 

subsequent appointments to the position of Appellate Defender, 

and shall set the salary therefor. Further, the Commission shall 

be able to dismiss th~ Appellate Defender upon a majority vote 

for good cause shown, and after a public hearing. The Appellate 

Defender shall be licensed to practice law in the State of 

Arkansas, and shall have been admitted to practice law in 

Arkansas or another jurisdiction for at least three years. The 

Appellate Defender shall not engage in the private practice of 

law. 

SECTION 5. Employment of Deputy Defenders and others. 

The Appellate Defender shall employ those per~on~ required to 
i! 

perform the duties of the office. The~mployees will be full 

time state employees whose salaries shall not exceed 

the authorized line-item maximum salaries for positions within 

the Attorney General's office involving similar duties. The 

Deput'y Appellate Defenders shall not engage in the private prac­

tice of law. 

SECTION 6. Assignment of office to cases. The Arkansas 

Supreme Court or the Arkansas Court of Appeals, shall, upon 

motion of the trial attorney, appoint the Appellate Defender to 

represent indigent appellants. Trial counsel 'shall have the duty 

of fi1.ing notice of appeal, designating the record of proceedings,' 

seeking a determination of indigency if such a determination has 

not been previously made and lodging the record with the Arkansas 

Supreme COLlrt or the Arkansas Court of Appeals. A motion to be 

relieved as appellant's counsel and sUbstitute the Appellate 

Defender shall be filed at the time the record is lodged. 

Determination of indigency shall be made only by the trial court. 

SECTION 7. Transcript costs. The cost of preparing a 

transcript of the proceedings for the indigent appellant shall be 

borne by the county from which the appeal emanated. 

SECTION 8. Emergency Clause. It has been found and is 

hereby declared by the 73rd General Assembly that because an 

Arkansas Appellate Public Defender's office is currently in 

operation under a federal grant which expires April 30, 1981, and 

is preparing a large number of indigent appeals, an emergency is 

hereby declared to exist, and this act is necessary for the imme­

diate preservation of the public peace, health and safety, that 

it be in full force from and after May l" 1981. 
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BILL 

A Bill to make an Appropriation for Personal Services and 

Operating Expenses of the Ar~ansas Appellate Public Defender for 

the Period of May and June, 1981, and for othe~ Purposes. 

Be it Enacted by the General Assembly of the State of 

Arkansas: 

SECTION 1. Regular Salaries. There is hereby established 

for the Arkansas Appellate Public Defender for the two-month 

period of May and June, 1981, the following maximum number of 

regular employees whose salaries shall be governed by the provi­

sions of the Uniform Personnel Classification and Compensation 

Act, and all laws amendatory thereto, and by the provisions of 

the Regular Salary Procedures and Restrictions Act. Provided, 

however, that any position to which a specific maximum annual 

salary is set out here in dollars, shall be exempt from the pro­

visions of said Uniform Personnel Classification and Compensation 

Act, but shall not be exempt from the provisions of the Regular 

Salary Procedures and Restrictions Act. 

MAXIMUM MAXIMUM ANNUAL ITEM NO. OF SALARY RATE NO. TITLE EMPLOYEES 1980-81 
(1 ) Director 1 $29,960 ( 2 ) Chief Deputy 1 28,090 ( 3 ) Deputy 1 24,910 (4 ) Deputy 1 23,850 ( 5 ) Deputy 1 22,790 ( 6 ) Deputy 1 21,000 
~ 7 ) Deputy 1 19,656 ( 8 ) Deputy 1 19,656 (9 ) Fiscal Officer 1 19,162 (10) Investigator 1 14,664 

.~' 

(11) 
(12) 
(13) 
(14) 
(15) 

Legal Secretary/Supv. 1 
Legal Secretary 1 
Legal Secretary 1 
Law Clerk 1 
Law Clerk 1 

MAXIMUM NUMBER OF EMPLOYEES 15 

11,752 
10,500 
10,500 
10,500 
10,500 

SECTION 2. APPROPRIATIONS. There is hreby appropriated, to 

be payable from the Constitutional and Fiscal Agencies Fund 

Account, for personal Services and operating expenses of the 

Arkansas Appellate Public Defender for the two-month period ending 

June 30, 1981,' the following: 

ITEM 
NO. 

(1) Regular Salaries 
(2) Personal Service Match Costs 
(3) Maintenance and Gen. Operation 

TOTAL A~OUNTS APPROPRIATED 

FISCAL YEARS 
1980-81 

$ 41,375 
9,261 
6,910 

$ 57,546 

SECTION 3. EMERGENCY CLAUSE. It is hereby found and deter­

mined by the 73rd General Assembly that the Arkansas Appellate 

Defender has previously been funded by a federal grant which 

expires on April 30, 1981, and that the effectiveness of this 

Act on May 1, 1981, is essential to the operation of the agency 

for which the appropriations in this Act are provided, and that 

pin the event of a delay in the effective date of this Act beyond 

r-lay 1, 1981, could work irreparable harm upon the prope'r admi­

nistration and providing of essential services. Therefore, an 

emergency is hereby declared to exist, and this Act being 

necessary for the immediate preservat,~on of the public peace, 
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health and safety, shall be in full force and effect from and 

after May I, 1981. 

APPROVED: 

State of Arkansas 
73rd General Assembly 
Regular Session, 1981 

A BILL 
FOR AN ACT TO BE ENTITLED 

APPENDIX E 

.. AN ACT TO CREATE THE ARKANSAS APPELLATE PUBLIC DEFENDER'S 
OFFICE." 

BE IT ENACTED BY THE General Assembly of the State of 
Arkansas: 

SECTION 1: Office Created. The Arkansas Appellate Public 

Defender's Office, hereafter the Appellate Defender, is hereby 

created as an independent state agency. 

SECTION ,2: Duties. The Appellate Defender shall prepare 

appeals for indigent appellants in all cases where it is 

appointed by the Arkansas Supreme Court or the Arkansas Court of 

Appeals. It shall also be eligible for appointment in interlocu~ 

tory appeals or on collateral appeals and in certiorari petitions 

to the United States Supreme Court, on those cases where it was 

previously appointed by the Arkansas Supreme Court or the 

Arkansas Court of Appeals. ' 

SECTION 3: Governing Commission. The Appellate Defender's 

office shall be governed by the Arkansas Appellate Public 

Defender Commission. The Commission shall be made up of five 

persons appointed by the governor. E~ch of the state's four 
'\ 

'\ 

congressional districts shall be represented on the Commission, 

and the fifth member shall be an at-large selection. The first 

Commission shall be made up of two members appointed for four 

years, one member appointed for three years, one member appointed 

l'f' 
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fo~ two years and one member appointed for one year. Subsequent 
I 

appointments to the Commission shall:-/be for a term of four years. 

The membership of the Commission shall include at least three 

attorneys licensed in the State of Arkansas, and shall not 

include sitting judges, prosecuting attorneys or their deputies, 

the Attorney General or his employees, or law enforcement 

officers. The Commission shall elect one of its members to serv 

as chairman for a term of one year. The Commission shall meet 

quarterly and will serve without pay. The members shall 

bur sed their necessary and actual expenses for attending 

Commission meetings. 

SECTION 4. Appellate Defender, Appointment. The Appellate 

Defender shall initially be appointed by the governor. The 

Commission shall make subsequent appointments to the position of 

Appellate Defender. Further, the Commission shall be able to 

dismiss the Appellate Defender upon a majority vote for good 

cause shown, and after a public hearing. The Appellate Defender 

shall be licensed to practice law in the State of Arkansas, and 

shall have been admitted to practice law in Arkansas or another 

jurisdiction for at least three years. The Appellate Defender 

shall not engage in the private practice of law. 

SECTION 5. Employment of Deputy Defenders and Others. The 

Appellate Defender shall employ those persons required to perform 

the duties of the office. The employees will be full time state 

employees whose salaries shall not exceed the authorized line­

item maximum salaries for positions within the Attorn'l,Y General') 

,":Z 

office involving similar duties. The Deputy Appellate Defenders 

shall not engage in the private practice of law. 

SECTION 6. Assignment of office to cases. The Arkansas 

Supreme Court or the Arkansas Court of Appeals, shall, upon 

motion of the trial attorney, appoint the Appellate Defender to 

represent indigent appellants. Trial counsel shall have the duty 

of filing notice of appeal, designating the record of 

proceedings, seeking a determination of indigency if such a 

determination has not been previously made and lodging the record 

with the Arkansas Supreme Court or the Arkansas Court of Appeals. 

A motion to be relieved as appellant's counsel and substitute the 

Appellate Defender shall be filed at the time the record is 

lodged. Determination of indigency shall be made by the trial 

court. 

SECTION 7. Transcr ipt costs. The cost lof prepar ing a 

transcript of the proceedings for the indigent appellant shall be 

borne by the coun.ty from which the appeal emanated. 

SECTION 8. Emergency Clause. It has been found and is 

determined by the 73rd General Assembly that because an Arkansas 

Appellate Public Defendet"' s office is currently in operation 

under a federal grant which expires April 30, 1981, and is pre­

par ing a large number of indigent appeals, an emergency is hereby 

declared to exist, and this act is necessary for the immediate 

preservation of the public peace, he.;llth and safety, that it be 

in full force from and after May 1, 1981& 

- -------------~---------.. - ---~ 
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BILL 

A Bill to make an Appropr~ation for Personal Services and 

Operating Expenses of the Arkansas Appellate Public Defender for 

the Period of May and June, 1981, and for other Purposes. 

Be it Enacted by the General Assembly of the State of 

Arkansas: 

SECTION 1. Regular Salaries. There is hereby established 

for the Arkansas Appellate Public Defender for the two-month 

period of May and June, 1981, the following maximum number of 

regular employees whose salaries shall be governed by the provi- ' 

sions of the Uniform Personnel Classification and Compensation 

Act, and all laws amendatory thereto, and by the provisions of 

the Regular Salary Procedures and Restrictions Act. Provided, 

however, that any position to which a specific maximum annual 

salary is set out here in dollars, shall be exempt from the pro­

visions of said Uniform Personnel Classification and Compensation 

Act, but shall not be exempt from the provisions of the Regular 

Salary Procedures and Restrictions Act. 

MAXIMUM MAXIMUM ANNUAL ITEM NO. OF SALARY RATE 
NO. TITLE EMPLOYEES' 1980-81 

( 1) Director 1 $29,960 ( 2) Chief Deputy 1 23,C90 
( 3 ) Deputy 1 24,910 ( 4 ) Deputy 1 21,000 
( 5 ) Deputy 1 19,656 ( 6 ) Deputy 1 19,656 ( 7 ) Fiscal Officer 1 19,162 ( 8 ) Legal Secretary/Supv. 1 11,752 
( 9 ) Legal Secretary· 1 10,500 

MAXIMUM NUMBER OF EMPLOYEES 9 

.sECTION 2. APPROPRIATIONS. There is hereby appropr ia ted, to 

be payable from the Constitutional and Fiscal Agencies Fund 

Account, for personal services and operating expenses of the 

Arkansas Appellate Public Defender for the two-month period ending 

June 30, 1981, the following: 

ITEM 
NO. 

(1 ) 
( 2) 
( 3 ) 

Regular Salaries 
Personal Service Match Costs 
Maintenance and Gen. Operation 

TOTAL AMOUNTS APPROPRIATED 

FISCAL YEARS 
1980-81 

$28,414 
6,231 
5,819 

$40,464 

SECTION 3. EMERGENCY CLAUSE. It is hereby found and deter­

mined by the 73rd General Assembly, that the Arkansas Appellate 

Defender has previously been funded by a federal grant which 

expires on April 30, 1981, and that the effectiveness of this Act 

on May 1, 1981, is essential to the operation of the agency for 

which the appropriations in this Act are provided, and that a 

delay in the effective date of this Act beyond May 1, 1981, could 

work irreparable harm upon the proper administration and pro­

viding of essential services. Therefore, an emergency is hereby 

declared to exist, and this Act being necessary for the immediate 

preservation of the public peace, health and safety, shall be in 

full force and effect from and after May 1, 1981. 

APPROVED: 



BILL 

A Bill to make an Appropriation for Personal Services and 

Operating Expenses of the Arkansas 'Appellate Public Defender for 

the Biennial Period Ending June 30, 1983, and for other Purposes. 

Be it Enacted by the General Assembl~ of the State of 

Arkansas: 

SECTION 1. Regular Salaries. There is hereby established 

for the Arkansas Appellate Public Defender for the two-year 
I 

period ending June 30, 1983, the following maximum number of 

regular employees whose salaries shall be governed by the provi­

s i,':>ns of the Uniform Personnel Classification and Compensation 

Act., and all laws amendatory thereto, and by the provisions of 

the Regular Salary Procedures and Restrictions Act. Provided, 

however, that any position to which a specific maximum annual 

salary is set out here in dollars, shall be exempt from the pro­

visions of said Uniform Personnel Classification and Compensatio 

Act, but shall not b~ exempt from the provisions of the Regular 

Sal.:lry Procedures and Restrictions Aqt. 

MAXIMUM MAXIMUM ANNUAL 

ITEM NO. OF SALARY RATE 

NO. TIT~E EMPLOYEES 1981-82 1982-83 

( 1) Director 1 $32,357 $34,945 

( 2 ) Chief Deputy 1 30,337 32,763 
( 3 ) Deputy 1 26,902 27,819 

( 4 ) Deputy 1 22,680 23,678 

( 5 ) Deputy 1 18,199 22,395 

( 6 ) Deputy 1 18,1.99 2~,395 

( 7 ) Fiscal Officer 1 20,628 22,278 

(8 ) Legal Secretary/Supv. 1 12,692 13,414 
( 9 ) Legal Secretary 1 11,340 12,247 

MAXIMUM NUMBER OF EMPLOYEES 9 

SECTION 2. APPROPRIATIONS. There is hereby appropriated, 

be payable from the Constitutional and Fiscal Agencies Fund 

Account, for personal Services ~nd operating expenses of the 

Arkansas Appellate Public Defender for the two-year period ending 

June 30, 1983, the following: 

ITEM 
NO. 

(1 ) 
( 2 ) 
( 3 ) 

Regular Salaries 
Personal Service Match Costs 
Maintenance and Gen. Operation 

TOTAL AMOUNTS APPROPRIATED 

FISCAL YEARS 
1981-82 1982-83 

$193,334 
43,882 
44,529 

$281,745 

$211,934 
47,667 
45,481 

$305,082 

SECTION 3. EMERGENCY CLAUSE. It is hereby found and deter­

mined by the Seventy-Third General Assembly, that the 

Constitution of the State of Arkansas prohibits the appropriation 

of funds for more than a two (2) year per iod; that the effec­

tiveness of this Act on July 1, 1981 is essential to the opera­

tion of the agency for which the appropriations in this Act are 

provided, and that in the event of an extension of the Regular 

Session, the delay in the effective date of this Act beyond 

July 1, 1981, could work irreparable harm upon the proper admin­

istration and providing of essential governmental programs. 

Therefore, an emergency is hereby declared to exist and this Act 

being necessary for the immediate preservation of the public 

peace, health, and safety shall be in full force and effect from 

and after July 1, 1981. 

APPROVED: 



APPENDIX F 

BILL 

A Bill to make an Appropriation for Personal Services and 

operating Expenses of the Arkansas Appellate Public Defender for 

the Pet·iod of May and June I 1981, and for other Purposes. 

Be it Enacted by the General Assembly of the state of 

Arkansas: 

SECTION 1. Regular Salaries. There is hereby established 

for the Arkansas Appellate Public Defender for the two-month 

period of May and June, 1981, the following maX;'imllm nl.1mber of 

regulae employees whose salaries shall be governed by the provi­

sions of the Unifotm Pet'sonnel Classification and Compensation 

Act, and all laws amendatory thereto, and by the provisions of 

the Regular Salary Procedures and Restrictions Act. Provided, 

however, that any position to which a specific maximum annual 

sal.ary is set out here in dollars! shall be exempt ft'om the pro-

visions of said Uniform Personnel Classification and Compensation 

Act, but shall not be exempt from the provisions of the Regulat· 

Salary Pl::oce6.ures and Restrictions Act. 

MAXIMUM MAXIMUM ANNUAL 
I.TEM . NO. OF SALARY RATE 
NO. TITLE EMPLOYEES 1980-81 

(1 ) Directo,r 1 $29,960 
( 2 ) Deputy 1 28,090 
( 3 ) Deputy 1 24,910 
( 4 ) Deputy 1 18,656 
( 5 ) Fiscal Officer' 1 19,162 
( 6 ) Legal Secretary/Supv. 1 11,752 
( 7 ) Legal Secretary 1 10,500 

MAXIMUM NUMBER OF EMPLOYEES 7 

SECTION 2. APPROPRIATIONS. There is hereby appropriated, to 

be payable from the Consti tutional and Fiscal bgencies Fund 

lecount, for personal services and operating expenses of the 

Arkansas Appe'11ate Public Defender for the two-month period ending 

June 30, 1981, th~~ following: 

ITEM 
NO. 

( 1) . 
( 2) 
( 3 ) 

Regular Salaries 
Personal Service Match Costs 
Maintenance and Gen. Operation 

TOTAL AMOUNTS APPROPRIATED 

FISCAL YEARS 
1980-81 

$19,805 
4,609 
4,121 

$28,535 

SECTION 3. EMERGENCY CLAUSE. It is hereby found and deter­

mined by the 73rd General Assembly, that the Arkansas Appellate 

Defender has previously been funded by a federal grant which 

expires on April 30, 1981, and that the effectiveness of this Act 

on May 1, 1981, is essential to the operation of the agency for 

which the apPt'opriations in this Act are provided, and that a 

delay in the effective date of this Act beyond May 1, 1981, could 

work irreparable harm upon the proper administration and ptO­

viding of essential services. Therefore, an emergency is hereby 

declared to exist, and this Act being necessary for the immediate 

preservation of the public peace, health and safety, shall be in 

full force and effect from and after May 1, 1981. 

APPROVED: 

, . 



BILL 

A Bill to make an Appropriation for Personal Services and 

Operating Expenses of the Arkansas Appellate Public Defender for 

the Biennial Period Ending June 30, 1983, and for other Purposes. 

Be it Enacted by the General Assembly of the State of 

Arkansas: 

SECTION 1. Regular Salaries. There is hereby established 

for the Arkansas Appellate Public Defender for the two-month 

period of Hay and June, 1981, the following maximum number of 

regular employees whose salaries shall be governed by the provi­

sions of the Uniform Personnel Classification and Compensation 

Act, and all laws amendatory thereto, and by the provisions of 

the Regular Salary Procedures and Restrictions Act. provided, 

however, that any position to which a specific maximum annual 

salary is set out here in dollars, shall be exempt from the pro­

visions of said Uniform Personnel Classification and Compensation 

Act, but shall not be exempt from the provisions of the Regular 

Salary Procedures and Restrictions Act. 

rwtAXIMUM ANNUAL MAXIMUM SALARY RATES ITEIvI NO. OF FISCAL YEARS NO. TITLE EMPLOYEES 1981-82 1982-83 
( 1 ) Director 1 $32,357 $34,945 ( 2 ) Chief Deputy 1 30,337 32,763 ( 3 ) Deputy 1 26,902 29,054 ( 4 ) Deputy 1 ~5,75B 27,818 ( 5 ) Deputy 1 24,613 26,582 ( 6 ) Deputy 1 22,680 24,494 

(7 ) Deputy 1 21,228 22,926 
( 8 ) Deputy 1 21,228 22,926 
( 9 ) Fiscal Officer 1 20,694 22,349 
(10) Investigator 1 15,837 l7,103 
(11) Legal Secretary/Supv. 1 12,692 13,707 
(12) Legal Secretary 1 11,340 12,247 
(13) Legal Secretary 1 11,340 12,247 
(14) Law Clerk 1 11,340 12,247 
(15) Law Clerk 1 11,340 12,247 

MAXIMUM NUMBER OF EMPLOYEES 15 

SECTION 2. APPROPRIATIONS. There is hereby appropriated, to 

be payable from the Constitutional and Fiscal Agencies Fund 

Account, for personal Services and operating expenses of the 

Arkansas Appellate Public Defender for the two-year period ending 

June 30, 1983, the following: 

ITEM 
NO. 

(1) Regular Salaries 
(2) Personal Service Match Costs 
(3) Maintenance and Gen. Oper~tion 

TOTAL AMOUNTS APPROPRIATED 

FISCAL YEARS 
1981-82 1982-83 

$299,686 
68,548 
48,534 

$416,768 

$323,655 
73,425 
51,585 

$448,665 

SECTION 3~ EMERGENCY CLAUSE. It is hereby found and deter­

mined by the Seventy-Third General Assembly, that the 

Constitution of the State of Arkansas prohibits the appropriation 

of funds for more than a two (2) year period; that the effec­

tiveness of this Act on July 1, 1981 is essential to the opera­

tion of the agency for which the appropriations in this Act are 

h l'n the event of an extension of the Regular provided, and t at 

h d 1 ' the effective date of this Act beyond Session, tee ay ln 

July 1, 1981 could work irreparable harm upon the proper admin-

----------- . ~ _ .. -



istration and providing of essential governmental programs. 

Therefore, an emergency is hereby declared to exist and this Act 

being necessary for the immediate preservation of the public 

peace, health, and safety ~hall be in full force and effect from 

and after July 1, 1981. 

APPROVED: ________________________ _ 

" - --------------..-- .. ' •.. ,,----- -~-~~-----'- .. -' 

BILL 

A Bill to make an Appropr~alion for Personal Services and 

Operating Expenses of the Arkansas Appellate Public Dt;If.~nder for 

the Biennial Period Ending June 30, 1983, and for other Purposes. 

Be it Enacted by the General Assembly of .the State of 

Arkansas: 

SECTION 1. Regular Salaries. There is hereby established 

for the Arkansas Appellate Public Defender for the two-year 

period ending June 30, 1983, the following maximum number of 

regular employees whose salaries shall be governed by the provi­

sions of the Uniform Personnel Classification and Compensation 

Act, and all laws amendatory thereto, and by the provisions of 

the Regular Salary Procedures and Restrictions Act. Provided, 

however, that any position to which a specific maximum annual 

salary is set out here in dolla~s, shall be exempt from the pro­

visions of said Uniform Personnel Classification and Compensation 
" 

Act, but shall not be exempt from the provisions of the Regular' 

Salary P~'oced ures and Restrictions Act. 

MAXIMUM MAXIMUM ANNUAL 
ITEM NO. OF SALARY RATE 
NO. TITLE EMPLOYEES 1981-82 1982-83 

( 1) Director 1 $30,821 $33,595 
( 2) Deputy 1 28,209 " 29,760 
( 3 ) Deputy 1 23,998 25,317 
( 4 ) Deputy 1 18,199 19,655 
( 5 ) Fiscal Officer 1 19,310 20,372 
( 6 ) Legal Secretary/Supv. 1 12,692 13,414 
( 7 ) Legal Secretary 1 11,340 12,247 

MAXIMUM NUMBER OF EMPLOYEES 7 

SECTION 2. APPROPRIATIONS. There is hereby appropriated, to 

be payable from the Constitutional and Fiscal Agencies Fund 



Account, for personal Services and operating expenses of the 

Arkansas Appellate Public Defender for the two-yeat· period ending 

June 30, 1983, the following: 

ITEtvl FISCAL YEARS 
NO. 1981-82 1982-83 

( 1) Regular Salaries $144,569 $154,360 
( 2) Personal Service Match Costs 32,949 34,942 
( 3 ) Maintenance and Gen. Operation 35,975 39,147 

TOTAL AMOUNTS APPROPRIATED $213,493 $228,449 

SECTION 3. EMERGENCY CLAUSE. It is hereby found and deter-

mined by the Seventy-Third General Assembly, that the 

Constitution of the State of Arkansas prohibits the approptiation 

of funds for rrore than a b'lO (2) year pet'iod; that the effec­

tiveness of this Act on July 1, 1981 is essential to the opera­

tion of the agency for which the appt'opriations in this Act are 

provided, and that in the event of an extension of the Regular 

Session, the delay in the effective date of this Act beyond 

July 1, 1981, could work irreparable harm upon the proper admin­

istration and providing of essential governmental pt·ograms. 

Therefore, an emergency is hereby declared to exist and this Act 

being necessary fot the immediate preservation of the public 

peace, health, and safety shall be in full fOlce and effect from 

and after July 1, 1981. 

APPROVED: 

1\ 

------_. - ...... _-_. -- ._-_ ... 
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APPENDIX G 

ATTORNEY -=--------- WEEKLY CASELOAD STA~US REPORT 
Week Ending, __ ·· __ . __ ~ __________ __ 

CASES PENDING CASE :If DUE DATE COURT 

1. 

2. 

3. 

4. 

5. 

6. 

BRIEFS FILED DATE FILED LENGTH OF TRANSCRIPT 

1. 

2. 

3. 

REPLY BRIEF FILED DATE FILED 

1. 

2. 

3. 

EXTENSIONS REQUESTED DAYS REQUESTED D~\TE FILED DAYS GRANTED 

1. 

2. 

OTHER ACTIVITY (CLIENT VISITS, MOTIONS, PETITIONS, ETC.) 

;,; 
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(Arkansas Gazette, 3/3/81) APPENDIX H 

I Veto Cailed The federal grant. from the 
federal Law Enforcement As­
sistance Administration, will 
expire at the end of June. The 
Judicial Council co-ordinator 
has handled training and con­
tinuing education programs for 
the Circuit and chancery 
judges. Jim Hankins of Pine 
Bluff is the co-ordinator. 

I 
I 

I 
I Of \Varning 
I Governor Frank White ve­
'\ toed a bill Monday that would 

have created the position of 
I sta te Judicial Council co-ordi­
I nmor. which has been a feder­
I ;.ally funded job the last two 

I years. 
The bill. SB 175 by the Joint 

Budget Committee, called fOr 
the position to be created July 
1. Although it made no appro­
priation, Mr. White said the 
bill "provides the framework 
for picking up this grant with 
state general revenues," which 
he . aid the state couldn't af­
ford. He estimated the ~ost at 

I S?3.000 during the next bien­
mum . 

Mr. White called it a 
"worthy program," but he said 
it was an example of what he 
has been warning legislators 
about _. pressure to use state 
funds to pick up federal pro­
grams that will be eliminated 
as a result of federal budget 
cuts. "The state simply does 
not have the financial flexibil­
ity to assume funding of dis­
continued federal programs." 
~Ir. White said in his veto mes­
sage to the Senate. 

• -lOA • ARKANSAS GAZETTE, Wednesday, April}' 1981. 

* Defeated, by a vote of 12 for 
to 45 against, HB 554 by Repre­
sentative Doug Wood of Sherwood 
to have the state take over finan­
cial responsibility for the Appel­
late Public Defenders Office, 
which represents indigents in ap­
peals. Federal funds for the office 
will run out in April. 

Funds for Staffing Correction Facilities 
Vetoed Along With 25 Other Bills I 

Governor Frank White vetoed\ would have required that the Uni- ment to furnish the information I partment to borrow up to $10 ! 
'25 bills Tuesday and made line-. versity of Arkansas Board of administratively. million from the Budget Revolv­
item vetoes in several appropria- Trust~ eventually be made up * HB 84, which would have ing Fund. Mr. White said that 

.• tian bills. His veto messages were of members who a.ooe graduates of raised the tax liability threshold would allow the Highway Depart­
_ sent to Secretary of State Paul the various schools in the univer- for declarations of estimated ment to use the state's general 

· Riviere. sity system. Mr. White said he veo taxes. revenues, 
Among those vetoed was SB I toed the bill because current geo- * HB 296. which would have au· * HB 677, which would have set 

436, a Joint Budget Committee· graphical relluirements for U of thorized the Arkansas Supreme up a $I million state fund to 
· bill for a supplemental appropria- A Board membership require that Court reporter to advertise and match local money for the pur· 

tion to staff two state Correction each !!urrent congressional dis~ award contracts for publishing chase of emergency medical ser­
Department .facilities - the new trlct be represented. which he the Arkansas Reports. which are vice supplies, vehicles and equip-
Wrightsville Unit and the Diag- called sufficient. volumes containing the Court's ment. 
nosli!! Unit at Pine Bluff - and He also vetoed SB 602, which decisions. Mr. White said he ve- * HB 364 and SB 498. which 
to pay for a contract for inmate would have appropriated more toed the bill because It would would have established regula­
medical care all for the current than $200,000 to the Historic have removed that printing from tions for coin-operated amuse-
fiscal year. • Preservation Commission to be the state purchasing law. ment machines. 

Mr. White's aides said he ve· USN in the event of federal fund- * HB 341, which would have re- The line items vetoed included: 
toed the bill because of '"n ing losses. Mr. White said the qu1red 10 per cent of the money * Sections of SB 550 that would 
amendment, added late in the leg· state couldn't afford this now, collected for ordinance violations have eltpa~ded dental coverage 
islative session by Senator Knox He also vetoed SB 600, the Sen- at Little Rock and three other under Medicaid. 
Nelson of Pine Bluff, to relieve ate version of the congressional large cities to go to the Police * A section of S8 570 that would 
the Correction Department of redistricting bill. Mr. White ~id Pension and Relief Fund. Mr. have created the job of associate 
having to repay a $1.6 million he would allow the House ve.rtnon. White said that would place a director lor research and plan. 
loan to the state's Budget Revolv- HB 848, to become law Wlthout hardship on some cities' mainte- ning in the Higher Education De-
ing Fund. 0 his signature April 7. nance and operation budgets. partment at a salary of $45,000 in 

However, the pro.visl?n could Other Bills * HB 510, whieh would have ap- 1981-82 and $38,500 in 1982-83. 
I\qt be vetoed as·a hne Item, the propria ted $75,000 to the West * A section of the University of 
aides said, so the governor had to Among other bills vetoed were: Side School Distr\ct in Cleburne Arkansas at Little Rock appropri-
veto the entire bill - although he *. HB 482, which ,WOUld have re- County as comper.sation for terri· I ation. SB 489, that would have I 
supported the supplemental ap· qUlred the Correction Department tory lost to the Heber Springs! provided $123,000 next year and I 
propriation. Aides said other leg- I to obt.ain certif~ed rec~rds of all School District as the result of $135,000 in fiscal 1982·83 for· 
Islatlon authorizes the" governor I prior Inc~rceratlons of Inmatt;S to ! 1979 legislation. ~lr. White said a I maintenance of the Old Postoif~Fe . 
to establish the pOSitions that I be used In parole consl~eratlons. I settlem.ent already had been i BUilding, which is part of tll~ . 

· would have been created by SB I Mr. White said the ~Ill would! rllached In court. : UALR .Law School. ' 
436. aodl/that the governor lVould I have placed a ha .. ishlp on pros- ! * HB 536, which ilmong other I * Sections of HB 945 expanding 
exercIse 'it. , ecuting attorneys and that be had I things would have allowed the I jobs in the Parks and Tourism 

_ Also ':etoed was SB 297, which i directed the Correction Depart- I Highway and Transportation De-! Department. 
------------------------.---------- : 
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APPENDIX I 

(Arkansas Gazette, 3/6/~1) 

'I ii(equest for $ J20, 000 to Pay Cost 
i Of Indigents' Attorneys Deferred 

Chief Justice Richard B. Adkis· 
son of the Arkansas Supreme 
Court asked the Joint Budget 
Committee Thursday for an addi­
tional ~120,OOO for the next two 
years to pay the cost of court-ap­
pointed attorneys for appellants. 
The Committee deferred action 
alter Senator Knox Nelson said 
the request "galls my gut." 

'J ustice Adkisson said the 
money was needed because a fed· 
eral grant or $400,000 a year for 

the appeliaDt public defender's of· 
fice is to expire soon and the 
United States Supreme Court has 
ruled that criminal defendants 
have a right of appeal. Associate 
Justice M. Steele Hayes explained 
that wben a person convicted in 
circuit court has been determined 
by the court to be an indigent, the 
Supreme Court bas no alternative 
but to appoint an attorney to pre­
pare the appeal and pay the fees. 

Nelson was Dot happy about 

that. "When l' need a lawyer, I 
have to work 12 to 14 hours a day 
to pay for him. Now, if a guy roils 
me, I have to pay for his lawyer, 
too," Nelson said. 

Some Committee members 
asked what would happen if the 
sta~e Simply refused to pay for 
the appeals. Chief Judge MelVin 
Mayfield of the Arkansas Court of 
Appeals said all cOllvictions could 
then be thrown out in federal 
court. 

---------------------
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