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..‘_,

Honorable Wlllle L° Brown, Jr. “MAY 61‘9.
Speaker . of the Assembly S ‘ S °
Room 219, State Capltolb ACQUISITIONS

&

iSacramento, ca 95814
’bDear Mr. Speaker.

. Enclosed herew1th is an analys1s by the staff of the
lAssembly Criminal Justice Committeé on Prop051tlon 8, the
"Criminal Justice" Inltlatlve,'whlch will be on the June 8, 1982
'ballot.. Slnce the passage: of this complex and wide-ranging :
measure w1ll ‘have a serious- 1mpact on our. crlmlnal Justice system -
and: on state and local. budgets,'lt is essentlal that the pUbllC

‘»be able to make an 1nformed votlng dec1s1on. : Fa e :

Thls analy51s hlghllghts many of the readlly dlscernlble
'av s a ;noted by staff,othe
’language of Prop051t10n 8 »ig’ 1n many 1nstances unclear and
susceptlble tc several dlfferent 1nterpretatlons.
Of partlcular concern to pollcy—
‘ ' rop051t10n 8 w1ll

rosecutlons by llmltlng R Ok S
‘eded accompllce T T

“Nonetheless;, ,;,A <
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Hon. Willie L. Brown, Jr.
Marxrch 24, 1982

Page 2
i g:

-— Impose nearly three-quarters of a billion
dollars a year in new uncompensated costs
on local government, mainly for more probation i
officers, longer court hearings, and expansion
of jJail facilities. 4

- Copsume all of the money from the proposed ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE
prison bond (Proposition 1 on the June ballot).
If both measures pass, prisons will become even
more overcrowded despite the expenditure of over
$1 billion to finance the bond. (&

-- Increase court backlog by adding "restitution"
hearings (possibly before a jury) in most
criminal cases and mandatory special sentencing
hearings in misdemeanor cases. More judges
will also be needed to preside over bail hearings \ (R
in ‘every case as bail schedules may be unconsti- ) i
tutional under the Initiative. )

AENALYSTIS

o

PROPOSITTION
(R 8

-- Swamp appellate courts with protracted appeals
over the meaning of the Initiative. The courts
will have to resolve the many ambiguities and €
contradictions of the measure and fashion new :
rules for use of evidence at trial, insanity
and diminished capacity defenses, ball criminal
'sentencing, juvenile hearings, and the enforce-
ment of constitutional rights.

-

-—- Allow the use of w1retap, polygraph, and other (The Criminal Justice Initiative ‘ E

guestionable evidence in court despite legis-
lative and judicial declaratlons to the contrary

-~ Give the courts unprecedented authorlty over
publlc schools by empowerlng them to do whatever O
is necessary to assure "peaceful" campuses. : '

The provisions of this Initiative will, with one exception, - s
become effective immediately upon enactment. It is imperative,
therefore, that State and local decisionmakers become aware of .
‘the implications of thlS measure and prepare to make the necessary Q
fiscal adjustments as the Initiative contalns no revenue source
or other means to pay for its mandates.v : :

. TG:df | i
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. STAFF ANALYSIS OF THE GANN CRIMINAL JUSTICE INITIATIVE

INTRODUCTION

'In June of thlS year, the electors of ‘California will be' asked
-~ to consider Proposition. 8, the "Criminal Justice" initiative
»;sponsored by Paul Gann.
" in both the: Constltutlon and the statutes of California.

Thls 1n1t1atlve pProposes major changes
~Because
of: the extenslve nature: of the initiative, volumes could be

writteh on. the potentlal effects if the measure were approved

This staff: analy51s will attempt: to digest the distinct provi-

'a51ons and- comment on 'the- readily discernable 1mpllcatlons of the

measure. S X ot 1s not meant to be an exhaustlve rev1ew.

,fMentlon should be made of arpotentlal defect that could void the

1n1t1at1ve qif enacted Arblcle 2, Section 8, Subd1v151on (d) of

~lgthe California Constitution prov1des "[aln initiative measure

. is vioclated. -

‘embra01ng more than one subject: may not be submitted to the

electors or have any effect." The courts have adopted a "reason-
ably germane" test to determlne if the single-subject requirement
-An: 1n1tiat1ve measure will not violate the consti-

tutional requlrement of single subject matter if, ~despite its

' Vﬁ'varled collateral effects,. all of its parts are reasonably

- initiative. by the Attorney. General

germane to each other. The 'Gann initiative may violate this

“requirement in that few of its provisions relate dlrectly to

victims of crime . and that at: least one of .its prov151ons does not
relate to "criminal Justlce, .the subject headlng given to the
There is a thorough discus-.
sion of this potential defect 1n’"Ana1y31s of . the Gann Initiative
by the’ Appellate DlVlSlOn of the Los Angeles DlStrlCt Attorney s
Offlce.ﬂ ' o 5 . . Ny o o

As w1ll become clear 1n readlng thlS ana1y51s, the 1mpllcatlons

and- meanlng of the Gann: initiative are not readlly apparent
‘Protracted lltlgatlon will bz necessary to define its provisions.

Although this' analy31s attempts to dlscuss.flscal 1mp11cat10ns

.~ of the initiative, the 'uncertainty of 'its meaning makes author-

Trf,ltatlve State and local, cost estimates’ 1mp0551blem‘

‘The Department

of Correctlons has prepared an analy51s of some of the potentlal

v‘ﬁﬂ;state costs.,

ThlS analy51s 1s reproduced 1n Appendlx "A“ff

.LﬂfiEstlmates of the costs for local government ‘are even more uncer—;’
’%.g;talnr
"extrapolatlon appear ‘in Appendlx g

The estimates of'one county {(Riverside) with a statewide
It should be noted that

" the Gann initiative of 1979 required that the State reimburse

.Qlocal governments “for the cost of new mandated programs.
- fthe prev1ous Gann initiative: (embodled in Sectlon
« " XIITI B of the“State Constltutlon) ‘does not/requ

6, Article

' ment when. the local cost mandate comes by way of ‘the initiative

N (‘4‘,“

_fprocess._ _
. coming from the ‘State, local government w1ll have to assume the
?*costs of the new burdens mandated under the 1n1t1at1ve.p~‘ .

Unless fundlng for some of the local Costs.is forth-

However,r

isuch reimburse-

Wi, g




of Rights".

TITLE AND PREAMBLE

This amendment shall be known as "The Victims' Bill

Subdivision (a) of Section 28 is added to Article I of the
‘Constitution, to read: : .

SEC. 28. (a) The People of the State of California
find and declare that the enactment of .comprehensive
provisions and laws ensuring a bill of rights for
victims of crime, including safeguards in the
criminal justice system to fully protect:those
-rights, is a matter of grave statewide concern.

The rights of victims pervade the criminal just@ce
system, encompassing not only the right to restitu-
tion from the wrongdoers for financial losses - :
suffered as a result of criminal acts, but alsoc

the more basic expectation that persons who commit
felonious acts causing injury to innocent victims
will be appropriately detained in custody, tried

by the courts, and sufficiently punished so. that
the public safety is protected and encouraged as a.
goal of ‘highest importance. - ‘ e

Stchi public safety extends to public primary,
elementary, junior high, and senior high school
campuses;’where students and staff have ghe'rlght;
to be safe and secure in their persons.. S

To accomplish these goals, broad reforms in the
procedural treatment of accused persons and the
disposition and sentencing of convicted persons
“are necessary and proper as deterrents to criminal

" ‘behavior and to serious disruption of people's lives.

N

RESTITUTION

TEXT: . - . )

Subdivision (b) of Section 28 is.added to Article I of the
.Constitution, to read: - _ . - :

... {b) Restitution. It is the unequivocal
- intention of the People of the State of
California that all persons who suffer
. losses as.a result of criminal activity.
* shall have the right to restitution from
the persons convicted of the crimes for

losses. they suffer. ‘

‘Restitution shall be ordered from the \

- convicted persons in every case, regardless
of the sentence or disposition imposed, in

- which a crime victim suffers a loss, unless
compelling and extraordinary reasons exist
to the contrary. The Legislature shall
adopt provisions to implement. this section
“during the calendar year following adoption
‘of this section. , U :

DIGEST:

Under current law, as a condition of probation, ,the court may
provide for restitution in proper cases. If the victim has
received state financial assistance from the Victims of Violent
Crime Indemnity. Fund, the court must consider whether, as a
condition of probation, the defendant shall make restitution to
the victim or the Indemnity Fund (Penal Code Section 1203.1).
If probation is granted in an automobile theft case and there
was pecuniary 'loss to the owner of the vehicle, restitution must
be ordered "(Penal Code Section 1202.5). . In vandalism cases,
restitution shall be ordered as a condition of probation unless
such condition would be inappropriate (Penal Code Section 594).
There is no authority for a court to ordér restitution or
reparation when there is not a grant of probation. =

-The dnitiative would provide in the Constitution. that all persons
.who suffer a loss "as a result of criminal activity shall have
- the right to restitution from the persons convicted of the ,
“crimes for losses they suffer." Restitution shall be ordered

from convicted persons regardless of sentence or disposition
imposed in which a crime victim suffers 4 loss, unless compelling

. and extraordinary reasons exist to the contrary. The initiative
reguires the Legislature to adopt implementing legislation 'in the
¢ .calendar year following the adoption of this provision.
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v ANALYSIS:

1.

Existing Right to Civil Recovery. Under current law, an
injured party has a right to recover damages from the
responsible party through a civil action. A felony
conviction may be used by the injured party to establish
the defendant's civil liability (Evidence Code Sec. 1300).

Recovery From Indigent Defendants. Most convicted

criminals are indigent. A newly created right to resti-
tution would not appear to permit a victim to recover from
such persons with greater success than under existing
civil proceedings.

Enforcement. The initiative does not state how restitﬁtion

orders are to be enforced when the defendant is sentenced

to state prison. Long-standing constitutional law prohibits
imprisonment for debt and prohibits jail as a means of
enforcing fines from indigents. Enforcement of a restitu-
tion order may thus be impossible or be dependent on
existing methods to enforce civil judgments.

Loophole. The initiative requires the court to order

restitution "unless compelling and extraordinary reasons
exist to the contrary." The initiative does not define
what circumstances would constitute such compelling and
extraordinary reasons. Absent any guidance in this area,
the initiative would :appear to leave courts free to order
restitution only in those cases in which they would be
inclined to do so under current law. - R o

Constitutional Defects. The right to a trial by jury in

all civil disputes is guaranteed by Section 16 of Article I -
of the California Constitution. In addition to the right

to a jury trial, guarantees « £ due process require proper
notice through pleadings; the opportunity to assert defenses,
and proof in open court by testimony under oath and subject
to cross-examination. ’ Qw SR

A criminal conviction generally will establish that the .
perpetrator of the crime is- civilly liable to the victim
for losses suffered., However, other issues necessary for
determination of a civil action are not resolved in a -
criminal case. The most prominent of these is the amount
of damages the victim should be awarded as a result of the
injuries inflicted by the defendant.

1
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To the ‘extent the initiative intends to provide a civil
recovery from the defendant in a criminal action, it would
probably be unconstitutional unless the defendant were

afforded proper notice and ‘a full and fair. hearing, including;

a jurx’trial on the issue of damages.
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These constitutional problems do not exist with the current
practice of ordering restitution as a condition of proba-
tion. The amount of restitution in such cases need only
approximate the loss of the victim and is ordered on the

.theory that making the defendant responsible for his or

her actions will aid in-rehabilitation. The defendant,
however, may avoid the restitution order by refusing the
conditions of “probation. By taking away that choice, the
initiative raises serious constitutional concerns.

Practical Problems. Assuming the court could constitu-

vt@onglly man@ate the defendant to pay an amount to the
~victim upon imposing sentence, the initiative would create

"mini-civil ?rials within the sentencing hearing. This
- prospect raises a number of practical problens:
» a,f~Right to Public Defender for Civil Claims. Other

provisions of the initiative allow the victim and
counsel to attend the sentencing hearing and assert
damage claims. The defendant would be entitled to’
present and challenge evidence on the validity of the.
claim. 'In theory, the defendant should have the right
- to'discovery and investigation of the victim's alle-
gations. The defendant normally has appointed counsel
~and at public expense. Since the damage claims would
be part of the criminal sentencing process, the public
defender would be obligated to provide representation
on these civil issues. In addition, public defender
investigators would be needed to research the validity
of damage claims.
therefore, of providing personal injury defense at
public expense. e '

b. Determining the Amount of Restitution. The initiative

- uses the term "restitution" rather than the term .
"reparation." Reparation generally encompasses compen-
sation for loss, damage, or injury done to ‘another.
Restitution, on®the other hand, is a narrower concept
(People v. Williams, [1966] 247 Cal. App.24 394). 1In
other states, the term restitution has been used o
mean the return of specific property, or its value,

- which has been taken from another. The initiative
does not define what it means by the term restitution.
Several questions are raised in this regard: - Would
the amount in dispute include pain and suffering and

- other issues normally resolved in a civil case? May
-spouses recover for loss of consortium? Is recovery
limited to compensation for medical bills or would it
include loss of wages or other consequential damages?

c. Effect on Other Actions. ’Existing doctrines of
res judicata and collateral estoppel provide that a »
point once litigated and decided cannot be heard again.

o
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The initiative would have the effect,




This may prevent a victim who obtains restitution in
a criminal case from bringing a civil case. This
might be prejudicial to victims in that civil juries
are likely to-be more generous to the victim than
would a criminal court judge in assessing damages
against the defendant. - :

Non-Victim Claims. The initiative states that all
persons who "suffer losses as a result of Griminal
activity" have the right to restitution and that
restitution shall be ordered in every case in which -
a "crime victim suffers a loss.” The initiative does
not appear to restrict restitution awards to the direct
victim of the criminal act. Under this broad language,
family members may have the right to recover loss of
support if the victim were murdered or incapacitated.
As the law generally defines "persons" to include
corpcrations, the initiative may authorize insurance
companies to seek restitution in criminal cases where
they have paid the direct victim.

Legislative Implementation. The initiative orders the

Legislature to implement the restitution section "during
the calendar year following adoption" of the measure.
Given the uncertainty of this provision's meaning and _
intent, and given the prac¢tical problems involved, it is
unclear precisely what the Legislature is expected or
required to do. o

Legislation.

a.

Two bills are pending which attempt to assist crime
victims in gaining recovery in civil cases. One would
grant crime victims priority in the civil court calendar
(AB 3509, Goggin). The other would permit felony
convictions to be used to establish liability in civil
cases, whether or not the conviction was based upon a
plea of nolo contendre (AB 3510, Goggin).

AB 251 (Vasconcellos, Chapter 102, Stats. of 1981)
raised penalty assessments on fines to adequately fund
the Victims of Violent Crime Indemnity Fund.

AB 656 (Martinez, pendihg) increases amounts for
victim indemnification. :

AB 2571 (Elder, pending) would require‘restitUtibp
in all felony probation.dispositions where the
defendant -is able to pay.
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SAFE SCHOOLS

TEXT:

'+ Subdivision (c) of Section 28 is added to Article I of the

Constitution, to read:

(c) Right to Safe Schools. All students and
staff of public primary, elementary, junior
high and senior high schools have the
inalienable right to attend campuses which
are safe, secure and peaceful.

. DIGEST:

The initiativé adds to the Constitution the inalienable right

of all students and staff of public schools to attend campuses
which are safe, secure and peaceful.

ANALYSIS:

l"

New Rights. Under Article I, Section I, of the State
Constitution, all people have the inalienable right to
enjoy and defend life and liberty and to pursue and
obtain safety, happiness, and privacy. Unless the new
amendment is intended to be meaningless, it would give
students 'and staff in public schools greater rights to
safety than other citizens enjoy. ‘

Compulsory Education Laws. Under current statutes, a child
could be declared a ward of the juvenile court for failing

to attend school; a parent may be convicted of a misdemeanor

for failing to send his or her child to school. The
initiative, by giving students new constitutional rights,
would render compulsory education laws unconstitutional
insofar as they require students to attend schools that may
not be safe, secure and peaceful. If this provision is
enacted, a student may have“t@e constitutional right to
refuse to attend school. S

Role of Courts. The initiative does not define what would

constitute a safe, secure and peaceful campus. Courts will
be called upon to define the scope of this newly created
right and to enforce it. This will necessarily involve

the courts in major educational and social policy decisions.

For instance, to enforce the right to safe schools, the
courts may need to order stronger security measures. A
school district may be required to reallocate resources to
pay more for security and less for education programs.
Courts may order deployment of municipal police to protect
schools at the expense of protection of the public outside,
of the schools. .
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A court could order an unsafe school closed and order the
busing of its students to other schools. Cqurts may be
able to look beyond school district boundaries to spread
tax bases from different districts to insure all schools
are safe (i.e., use Beverly Hills School Distr@ct funds to
insure safety in the neighboring Los Angeles City schools).
The full impact of this provision is unknowab..e.

Civil Liability of Taxpayers. One implication of the_safe
schools provision is that any injury at school result}ng
from a breach of the peace would be a denial of constitu-
tional rights. Even if there is no negligence on the part
of school authorities, the injured party may be able to sue
the school district or municipality merely because thg
injury took place on campus. Thus, a school may be liable
for fights between students or between staff, or fo; any
other incident that could be construed as jeopardizing the
safety, security or peacefulness of the campus.

Legislation. Legislation has been enacted or is still
pending which promotes school safety.

a. AB 1587 (Imbrecht, Chapter 746, Stats. of 1981) tightens
up laws on school disruption.

b. AB 1641 (La Follette, pending) Creates tbe crime of
being on a school campus without permission.

C. SB 589 (Rains, Chapter 566, Stats. of 1981) eases the
law of arrest for campus assaults.

&3

r

O

O

O

“

F N T e AR Y Syl Nt i g
' ‘w&;-awam&;.cmﬂmazmau;‘su-m..:mma

8

RELEVANT EVIDENCE (Truth-in-Evidence)

@

TEXT:

Subdivision (d) of Section 28 is added to Article I of the
Constitution, to read: '

o - (d) Right to Truth-in-Evidence. Except

i - as provided by statute hereafter enacted
1e by a two-thirds vote of the membership in
i each house of the Legislature, relevant

i evidence shall not be excluded in any

L3 criminal proceeding, including pretrial

i and post conviction motions and hearings,
or in any trial or hearing of a juvenile
for a criminal offense, whether heard in
juvenile or adult court. Nothing in this
‘section shall affect any existing statutory
rule of evidence relating to privilege or
hearsay, or Evidence Code, {[sic] Sections
352, 782 . or 1103, ‘Nothing in this section
shall affect any existing statutory or
constitutional right of the press.

i
VN

DIGEST:

]

The "exclusionary rule" is the common name given to a series
of legal doctrines which hold that evidence obtained through
a violation of constitutional rights may not be introduced in
court. Federal and state courts use the exclusionary rule as
the main enforcement tool, against violations of the rights of
individuals by government agents. Thus, a forced confession
is inadmissible on the basis that use of such evidence would
violate the person's Fifth (right against self-incrimination)
and Sixth (right to a fair trial) Amendment rights. Evidence
seized by police who have broken into a home without a warrant
is excluded in order to protect that person's Fourth Amendment
right to be free from unreasonable search and seizure.

3
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Under California law, the admission of evidence is also regu- y
lated by statute. 1In addition, evidence obtained in violation 4
of the California Constitution can be excluded even when a i
Federal constitutional right has not been infringed.

The initiative would provide that no relevant evidence may be
excluded in a criminal or juvenile court hearing unless 3
admission of such evidence would violate a constitutional
. or statutory right of "the press." 1In addition, this provi-
sion sets forth five exceptions: : :

-

1. Existing statutes relating to privilege. ' R ’3{

2. Existing statutés relating to hearsay.

@
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Existing Evidence Code section regulating evidence of
prior sexual conduct of a sex crime victim to attack
the credibility of the wvictim.

Existing Evidence Code section regulatlng character ™
ev1dence against the victim-of a sex crime.

Evidence Code Section 352: the court in its discretion
may exclude evidence if the probative wvalue is substan-
tially outweighed by the probability that its admission
will (aj necessitate undue consumption of time, or

(b) create substantial danger of undue prejudice, of
confusion of the issues, or of misleading the jury.

ANALYSIS:

1.

among these is the language itself.

Unconstitutional On Its Face. While this provision is the
most far reaching part of the initiative, it is the most.
ambiguous and least understood section. A literal reading
of its language would suggest that all relevant evidence
(except for the specified, limited exceptions) may be
introduced at trial even if the evidence was obtained
through violation of rights gearanteed by the United States
Constitution.

Beginning in the early part of this Century, "the United .
‘States Supreme Court required, as a matter of constitu-
tional law, that evidence cbtained in violation of the
Fourth Amendment be excluded from trial (Weeks v. United
States, [1914] 232 U.S. 383).  In 1961, the U.S. Supreme
Ccurt applied this doctrine to the states (Mapp v. Ohio,
367 U.S. 643). The initiative appears to contravene this
longstanding line of cases dand, to that extent, is void
as unconstitutional on its face.

Not all of the initiative's supportefs interpret this

- section as repealing the exclusionary rule but, instead,

see its language directed only toward California consti-~
tutional "extensions" of the rule. Several factors argue
against this non-literal reading of the section. Primary

The authors of the initiative did not make exceptions for
violations of the Federal Constitution. The failure of
purportedly knowledgeable experts to include "except as
required under the United States Constitution" in the
initiative's text is a fairly clear expression-of their
intent to make no such exception. Some of the drafters of
the initiative have stated that their intent was to repeal
the exclusionary rule as applied to the states by forcing

- a test case of the 1ssue before the Unlted States Supreme

Court.

-10-
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2. Wipes Out Rules of Evidence.

a.

‘Non=-Constitutional Rules of Exclusion.

- provides

The law of
evidence contains many rules that exclude relevant
evidence which is not related to the manner in which
the evidence was obtained by the police. While the
foundatlon of the California Evidence Code is that
"except as otherwise provided by statute all relevant
evidence is admissible" (Evidence Code Section 351),
a substantial part of the Code contains statutory
exceptions to this principle which reflect legislative
and judicial policy judgments. For example, the Code
that, even if relevant, a rape victim need
not give her address and telephone number in open
court (Section 352.1) and that evidence of a person's
religious belief or lack thereof is inadmissible to
attack or support credibility (Section 789). [For a
more detailed list, see "Attachment I" at the end of
this section.] Certain judicially developed rules
exclude evidence of dubious rellablllty (e.g., evidence
of polygraph results). N

Consequences of "Truth-in-Evidence" Provision. The

"truth-in-evidence" provision would repeal all existing

statutory rules of exclusion not specifically saved by

its terms. \\ 7 o -

* Congsequences include:

(1) Lets in Evidence From Unlawful Wiretaps. Penal
Code Section 631 prohibits wiretapping in California.
The section provides for criminal penaltles and for
the exc¢lusion of wiretap evidence in any judicial,
administrative, legislative or other proceeding. 1
The initiative will not alter the criminal violations
but would repeal the statutory exclus1on of evidence
gained from an illegal w1retap.

(2) May Restore Diminished Capacity Defense. Current law
- and a statutory provision of this initiative disallow
‘diminished capacity defenses. The constitutional : w
"all relevant evidence" provision should override ‘
these statutes. The constitutional section of the
initiative thus would operate to repeal the statu-
tory diminished capacity part of the initiative.
Curiously, the authors did not make exception for
‘thell own enactments. ‘

(3). Quacks and Charlatans. Current law restricts the use e
'~ of opinion testimony. Expert testimony is permltted y
only when based on: generally accepted scientific prin- 4
c1ples (Evidence Code Sectlons 800-804), and 1s helpful

e g




(4)

5)

(6)

(7)

*17 Cal.3d 24).

to the jury. The court is also specifically
authorized to restrict the number of experts
called by each side (Evidence Code Section 723).

The initiative eliminates these restrictions.
So-called experts from various unscientific
disciplines could be called to give their opinions
on the defendant's guilt or innocence, including
astrologers, palm readers and psychics.

Polygraph and Voiceprint Results. A subset of
oxpert testimony likely to be made admissible by
the initiative involves polygraphs and voiceprints.
Results of these tests are currently inadmissible
(People v. Jones, 52 Cal.2d 636; People v. Kelly,
Under the initiative a defendant
could take one of these tests and, if favorable,
offer its results at trial. The prosecution

could also attempt to offer such evidence.

Character Assassination of Prosecution Witnesses.
Current law prohibits the use of specific instances
of conduct, other than a prior felony conviction,

to attack the credibility of a witness (Evidence
Code Section 787). The purpose of this restriction
is to avoid trying past acts in the current case.

By eliminating this restriction, the initiative
permits attorneys to cross-examine police officers
about the truthfulness of testimony given in cases
other than the one being tried. The initiative
would also permit attorneys to attack the "bad
character" of police and other prosecution witnesses
claiming, for example, . that an officer was a drunk
or a womanizer, in an attempt to have the jury
disbelieve his testimony (Evidence Code Section 786) .

Permits Use of Unauthenticated Copies of Documents.
By eliminating the "best evidence" rule (Evidence
Code Section 1500) and the authentication require-
ments for documentary evidence (Evidence Code

Section 1401), the initiative may permit the intro-

duction of unreliable evidence. This may be .
especially troublesome in major.fraud cases and in
cases .where the defendant offers documentary support
for an alibi, such as hotel receipts. '

Limits Statutosy Protections of Sexual Assault
Victims. The initiative repeals the statute that
prevents questioning a rape victim about her address
and telephone number in dépen court (Evidence Code
Section 352.1). It may also undercut the legislative
prohibition on court-ordered psychiatric examination
of rape victims (Penal Code Section 1112). If the .

-12~

SRS

{

{y

s

iy A

P

AR o

Gitwioid Y
&

'"'i?",ﬁqw;'&jﬁ TR e I R R ey

bt gty

(8)

'(9.) 

“cution“efﬁorts.

s
1

victim refuses to submit to psychiatric testing,
‘the defense could use that refusal against her.

Moreover, if all relevant evidence is constitu~

tionally permissible, legislation precluding the
obtainment ©of such evidence would be constitu-
tionally suspect. R
Harms Prosecution But Not Defense. The "all relevant
evidence" provision may operate to promote the use

of highly inflammatory evidence against the prosecu-
tion but not against the defendant. For example,
Evidence Code Section 1101 precludes the use of
character evidence to prove the defendant had the
disposition to commit the crime. The admission of
such evidence against the defendant will likely
violate due process on the ground that he may be
convicted by a jury because of his past acts rather
than because of evidence suggesting he committed the
crime. In Michelson v. U.S., (1948) 335 U.S. 469,
‘the Supreme Court required the exclusion of this
otherwise relevant evidence against the accused to
protect his right to a fair trial:

- "The state may not show defendant's prior
trouble with the law, specific criminal
acts, cor ill name among his neighbors,
even though such facts might logically
be persuasive that he is by propensity
a probable perpetrator of the crime.

The inquiry is not rejected because
character is irrelevant; on the contrary,
it is said to weigh too much with the
jury and to so overpersuade them as to

- prejudge one with a bad general record .

.. ~and deny him a fair opportunity to = 1
~  defend against a particular charge." : r
On the other hand, these due process considerations
will not operate when the character ewvidence is

offered against other witnesses, especially victims
and other witnesses for the prosecution. This

provision may therefore result in hampering prose-

Evidende Code Section 352. The initiative‘maintains
the court's ability to exclude evidence if it finds

- the probative value of the evidence to be substan- !

" section could be excluded under this authority. It

or undue consumption of time.

tially outweighed by its undue prejudicial effect
» It cou%d‘be argued
that much of the evidence discussed in the preceding

ol e
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is not clear, however, that individual judges will
agree. The sections repealed by the 'initiative ;
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contained legislative policy as to what should be
admissible evidence in judicial proceedings. There
is no guarantee that individual judges making deter-
minations in particular cases will reflect those
policies. Many judges may find the "truth-in-
evidence" provision-to require admission of even
questionable evidence that is currently excluded by
the repealed sections, -and that their power to
exclude evidence under Section 352 should be exer-
cised with restraint. In any event, it is certain
that enormous amounts of litigation will be needed
to work out new "rules of evidence™ and to
re-establish some sense of uniformity in court
rules following passage of the initiative.

May End Exclusion Based Upon Violations of California
Constitution. California has long provided for the
exclusion of evidence in criminal proceedings based upon
violations of important rights in the California Consti-
tution. Occasionally, under the State Constitution,
evidence is excluded which would not have been excluded
under the United States Constitution. One interpretation
of the initiative's evidence provision is that it intends
to preserve the Federal exclusionary rule while repealing
State independent grounds for exclusion of evidence.

Such an interpretatdon is certalnly not clear based on the
wording of the 1nlclat1ve. The initiative contains no
specific reference to Article I, Section 13, of the
California Constitution, which establishes the right to
be free from unreasonable searches and seizures. To the
extent the intent of the initiative was to limit judicial
power to enforce Art. I, Sec. 13, the initiative would
properly have so stated. In establishing a different
system of bail release, the drafters did not merely add
a bail provision assuming some limitation of the existing
right to bail ~- the initiative specifically repealed the
existing rlght to bail. They further demonstrated an
awareness that existing law would continue in force unless
spec1f1ca11y restricted in their use of the phrase
"notwithstanding any other provision of law" in Section 8
of the initiative which changes the law regarding Youth
Authorlty commitments. The fact that a phrase such as
"notwithstanding any other provision of this Constitution"
was not used is persuasive evidence that the drafters did
not intend the "truth-in-evidence" provision to operate
as- a restriction on constitutional doctrine. Another
argument suggesting that the "all relevantnevidence"
prov151on does not intend to abrogate the "exclusionary
rule" is its retention of the statutory privilege against
self-incrimination (Evidence Code Section 940). . Under this
retained provision, evidence can be excluded'that would
have been excluded under Section 15 of Article I of the

O
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State Constitution. This means that state court extensions
of the Miranda case and the right against self-incrimination
are exempt from the initiative. The initiative would not
have made this exception if the drafters want such evidence
excluded.

Assuming the court does interpret the initiative to elimi-

‘nate independent state constitutional grounds for excluding
"evidence, the effect is difficult to ascertain. Many of the

California Supreme Court decisions are based upon both
Federal and State grounds without any corresponding Federal
decision to the contrary. One can only speculate whether
the United States Supreme Court would agree or disagree
with these decisions. Additionally, some decisions of the
California court do not indicate upon which constitution
they are based. Clearly, where there are differences
between Federal and State decisions, the Federal standard
will prevail. The following is a list of some of the cases
and issues that are likely to be overturned by this inter-
pretation of the initiative:

- -— Phone Records: Privacy.

Federal: No right to privacy; upholds the use of
"pen registers" by law enforcement. Smith v. Maryland,
(1979) 422 U.S. : .

California: Telephone user has a reasonable expecta-
tion of privacy in records of phone calls made and
credit card user has a reasonable expectation of
privacy of the record of his credit card transactions.
People v. Blalr, (1979) 25 Cal 3d.

-- Bank Records: Prlvacy._

Federal;»bPolice may obtain bank records without a
search warrant. United States v. Miller, (1976)
425 U.S. 435. f Lo

California: Bank customer has a reasonable expecta-
tion of privacy in his checks and bank statements
which cannot be given to police absent a warrant.
Burrows v. Superior Court, (1974) 13 Cal.3d. 238.

~- Public Restroom Surveillance.

Federal: No certain federal decisions. In the Njinth
- Circuit, there is no expectatlon of privacy in the
‘Federal Constitution in public restrooms. Smayda V.
“United States, 352 F.2d 251 (9th Cir. 1965).
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california: Clandestine police restroom opservationsM
" Violate State reasonable expectation of privacy.
" people v. Triggs, (1973) 8 Cal,3d 884; Britt v.
‘Superior Court, (1962) 58 Cal.2d 469; Blellckliv.
Superior Court, (1962) 57 ‘Cal.2d 602.

-~ Trash Can Searches.

- Federal: No'féasonable expectation of p?ivacy in
*  Trash or garbage. Abel v. U.S., (1960) 362 U.S-. 217.

" california: There exists a reasonable expegtatiqn,of
privacy in the contents of trash cans a re§1dent1§l :
householder placed at the curb for collection; evidence

seized is inadmissible absent a warrant. People v. -
Krivda, (1971) 5 Cal.3d 357. S

- Vicarious'Standing: Search and Seizure.

Federal: Only those persons whose expectations of
privacy were invaded by a police officer may object
to the introduction of evidence gathe;edﬂ Rakas V.
Illinois, 439 U.S. 128 (1978). .

. california: Defendants may object to evi@enge'gathered
illegally even though they were not the victim of the

unlawful activity. '
(Press may not be affected -- see 6 following).

-- Strip Searches.

Federal: Full body search permissible whenever
Tcustodial® arrest is made. "Custodial"'arrests .
include any situation where the suspecthg taken +nto‘
police custody to be transported to a police station.
Gustafson v. Florida, (1973) 414 U.S. 260. .

california: Body search of motorist after arrest for
tratfic violation is not permissible if actual ;incar-
ceration is ‘improbable.

People v. Johnson, (1969) 70 Cal.2d 541

(1972) 7 Cal.3d 186.'

o D 5 et
- Lies In Affidavit for SearchVWarrant_

Federal: Untrue statement excised froh:affi§aviF; if
warrant still states probable cause, evidence selzeq, '
is admissible. Franksav.‘Delaware,\£1978) 438 Uus. l54.

‘california: . tirely; all evi '
\ . warrant invalidates the warrant entirely; all evidence

////

[\
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People v. Superior Cpgﬁh;(ﬁimonl.

‘Intehtional,unﬁrufhé in affidavit for search

N ' seized excluded. People v. Cook, (1973)”22‘Cal?3dy67‘.-"

~- Use of Invalid Confessions for Impeachment.

- Federal: Although a confession obtained in violation
of Miranda is not admissible, it can be used to impeach
if defendant takes the stand. Harris v. New York,
(1970) 40 U.S. 222.. Co ? o

California: Unlawfully obtained confessions cannot be

»u§ed for impeachment purposes. People v. Disbrow,
14976) 16 Cal.3d 101.

-- Private Security Searches.

Federal: Geherally, only action of government is
covered by the Constitutional protections. A violation

by a private citizen would not result in suppression
of evidence.

California: Evidence must be suppressed if acquired by
an unlawful search conducted during an arrest or deten-
tion by a private security guard. People v. Zelinski,
(1979) 24 Cal.3d 357. : : |

No_ Remedy For Violations of Rights; If this provision of
the initiative operates to prohibit exclusion of evidence

- sanction.

obtained in violation of the California Constitution, then

police may be free to violate these rights
Curiously, the initiative would
existing State right, but would repeal the
violation of these rights. The California
would have little purpose if there were no

without fear of
not repeal any

remedy for

Bill of Rights

remedy for

violation of those rights.

Courts May Dismiss Cases Involving Violations of Rights.

If courts were unable to exclude illegally obtained evidence
under the initiative, they may resort to more drastic alter-
natives such as dismissing cases, or precluding challenged
witnesses from testifying. For example, evidence is some-

- times excludeg because physical evidence has been improperly
. preserved or was destroyed (People v. Hitch, 12 Cal.3d 641).
"Hitch involved breath test ampules that, if properly pre-

sefved,‘would have permitted the defendant to conduct
another' test to determine the accuracy of the breath test
results. Failure to preserve the ampules made this

" 'impossible and denied the defendant effective cross exami-

naticn concerning the test results. If the. "all relevant
evidence" provision were enacted, courts would be left only

- with the more drastic alternative of dismissing the case.

bnly the Media Unaffected.’ This section of the initiative,

by its-terms, would not affect "any existing statutory or
constitutional right of the press.”

r ight > : This exemption would
retain the law that police may noi, even with a search
warrant, search newsrooms® (see Penal Code Section 1524).

o
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The press, and the press alone, would retain vicqr@oﬁs , . ATTACHMENT I
(third party) standing to block introduction of evidence O ‘
obtained by illegal police seizure of their work product. RULES OF EVIDENCE FOR CRIMINAL TRIALS REPEALED BY INITIATIVE
Other professional groups (doctors, lawyers, agd stchla—
trists) would not have standing under the initiative tz “
suppress files illegally seized from their offices. 1 - _ ot pe - g
ispﬁnclear why the authors of the initiative took special. BC Jaz.1 iigebzlgzégnsiidgggiscgﬁit?elephone n or need
care to preserve the rights of the press but,did,got choose D p e ,
to maintain similar protecticns for other'professxonal EC 701 - Witness is disqualified to testify if incapable
groups. . ' of expressing himself concerning the matter so as
. . . \ ' A - to be understood or is incapable of understanding
Legislation. No legislation has been 1ntrpduced to repeal the duty of a witress to tell the truth. This
the Ev1dence Code. | o provision precludes young children incapable of
. ) L ' . R understanding the duty to tell the truth and
Leglslatlonvpendlng on the exclus;onary rule: | lunatics from testifying in court. Although ;
a. SCA 7 and SB 1092 (Presley) would, with specified E;‘i;iljﬁgeme may be relevant, it would be
exceptions, eliminate independent state grounds as § ” ‘ ‘ ?
a basis for exclusion of evidence; ' Qﬁ ' EC 702 - Witness may not testify about matters unless he :
g - . ' . ;v P b .. had personal knowledge of the matters. This !
b 203 31 (Soggin) would allow the nro et mhen ¢ “provision is clearly desioned to reguire relia- :
Eié 2égzing golize agency had applied other appro- "w‘bél}ty.gplyestl?ony. ghi 121§1ative would require
e . adm . . :
priate sanctions to remedy such constitutional ‘ 188101 ity of secon an ‘now edge ;
violations. ' ' , o S .
7 , . f? EC 703 - Judge at trial may not testify (upon objection ;
' ' of one party). - ~ g - i
_ECk703.5 - Judge may not testify at future hearings‘about : %
o : -statements or conduct occurring at prior pro- ;
o 4, ceeding. This is to protect judges from being :
' ~endlessly subpoenaed for future hearings. :
EC 704 -~ Juror may not testify. .
| B B i
: EC 723 - Court may limit the number of expert witnesses 4
0 to be called by .any party. : Ty
. ‘ EC 786 - Evidence of traits of character other than honesty 4
5 or veracity is inadmissible to attack or support !
’ : . the credibility of a witness. .
: , f€}> “EC 787 - ‘- Evidence of instances of conduct relevant to R ,f?;~
R : Lo ‘ ‘prove a trait of character is inadmissible to R
B ' ~attack or support credibility. This section ERORTURTPN
g ~governs the use of evidence against police officers-. o
, & R .and other prosecution witnesses. Without it'ﬁ?nd
N under the initiative) the defendant could show that
’  ;%\ o 0 ~a police officer "lied" in another case to attack
oy L the officer's credibility.’ Current law only allows £
| ‘ prior felony convictions to be used for this =
RN/ purpose. Under the initiative, any lie or evidence .
5| ‘ S U ' : ?? :
\ o ‘EF
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"ATTACHMENT I
(Continued)

of specific conduct that shows a tendency for
dishonesty could be-used against a witness.
Constitutionally, this may not be applicable to
criminal defendants.

Evidence of religious belief or lack thereof is
inadmissible to attack or support credibility.

Evidence of the good character 0f a witness is
inadmissible unless evidence of his bad character
has been admitted to attack credibility -- this
provision prevents each side from lining up 100
bishops to attest to good character.

Prior inconsistent statements are inadmissible
except as provided -- the initiative would
authorize these statements for all purposes.

. Non-expert opinion evidence is limited to an

opinion rationally based upon the perception of
the witness and helpful to a clear understanding
of his testimony. This provision prevents defense
witnesses from offering opinions on the character

-of prosecution w1tnesees, et cetera.

lelts expert opinion testlmony; cannot be based

Character evidence (in the form of an opinion,

evidence of reputation, or evidence of specific
instances of conduct) is inadmissible to prove

conduct on an occa51on. : :

Character ev1dence with respect to care or skill -

*is inadmissible to prove the quallty of conduct on

: an occasion.

)

Offer by a crlmlnal defendant to plead gullty is
inadmissible. Current law promotes compromnise.-

A defendant is free to negotiate a disposition by
offering to plead guilty knowing that such offer
cannot be used in a subsequent trlal

ertlng must be authentlﬂated before it may be

received in- ev1dence._j

[Best Ev1dence Rule] - No°ev1dence ‘other than
‘+the original of a wrltlng is, adm1551ble to prove
the content of the writing.
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Govt. C.
7489

ATTACHMENT I
(Continued)

- Unauthorlzed w1retaps inadmissible.

PC 1538 5 = Precludes the use of unlawfull seized evidence at

hearings other than trials (i.e., sentencing
hearlngs.

- Precludes use of evidence obtained in violation

of the "California Right to Financial Privacy Act."
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PRETRIAL RELEASE: BAIL AND OWN RECOGNIZANCE RELEASE

TEXT:
Section 12 of Article I of the Constitution is ;epealed.

SEer—iQr—?A-persen-sha&i—berre}easeé—en—ba$}—by
suﬁfieient—saretie57—exeept-fer—eapttai—er;mes
when—the—faets—are—evident—er—the—presgmpt:en
great7~—Exeessive—baii—may—net—be—requtreér

A—pérsen4may-be—re&eased—en-his—er—@ef-ewn
reeegniganee-in—the-eeart*s-étsefettenf

Subdivisions (&) and (g) of Section 28 of the Constitution are
added, to read: ﬂ | |
il
(e) Public Safe&y Bail. A person may be releaged
on bail by suffiicient sureties, except for caplta}
crimes when the facts are evident or tpe presumption
great. Excessive bail may not ?e requlyed. In
setting, reducing or denying ba}l, thg judge or
magistrate shall take into con31d§ratlon.the
protection of the public, the seriousness of the
offense charged, the previous criminal Fecord of
the defendant, and the probability of his or her
appearing at the trial or hearing of thg case.
Public safety shall be the primary consideration.

A person may be released on h;s or per own
recognizance in the court's dlscretlonf subjgct

to the same factors considered in setting bgmi.
However, no person charged with thg commission of
any serious felony shall be released on his or her
own recognizance.

Before any person arrested for a serious felony
'may be released on pbail, a hearing may be held '
before the magistrate or judge, and the prosecuting
attorney shall be given notice and reasonable.
opportunity to be heard on the matter.

When a judge or magistrate grants og‘denies bail
or release on a person's own recognlzance,.the
reasons for that decision shall be stated in the»
record and included in the court's minutes.

(g) As used in this article, the term "serious

felony" is any crime defined, in Penal~CodeT
Section 1192.7(c). L
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DIGEST:

Under current constitutional and statutory law, a person has a
right to be released on bail, except in capital cases where
bail is optional. The purpose of bail is to assure the defen-
dant's attendance in court when required. To that end, in.
fixing the amount of bail, the court is directed by statute to
take into consideration the seriousness of the offense charged,
the previous criminal record of the accused, and the proba-
bility of his or her appearing in court. A person may be
released on his or her own recognizance in the court's
discretion.

The initiative would repeal the constitutional right to bail
and instead provide that bail is discretionary in all cases,
except in capital cases where release on bail is prohibited.

The initiative provides that in setting, reducing or denying
bail, the court should take into consideration the seriousness
of the offense charged, the previous criminal record of the
accused, the probability of appearing in court and the protec-
tion of the public. The initiative states that public safety
shall be the primary consideration. No other standards to guide
the exercise of the court's discretion are provided.

The initiative provides that in all cases the reasons for
granting or denying bail or an own recognizance release must
be stated in the record and included 4in the court's minutes.

Arberson charged with a specified "serious felony" may.not be
released on his or her own recognizance. Before such a person
may be released on bail, a hearing may be held and the prose-

cution shall be given notice and a reasonable opportunity to
be heard on the matter. . ~ :

ANALYSIS:

1. Eliminates Right Tc Bail In All Cases.

a. Bail and the Presumption of Innocence. Under the
California Constitution, persons charged with non-
‘capital offenses have a right to be released on bail.

.~ While reflecting the seriousness of the charged =
offense and the prior record of the accused, the,
~-amount of bail must be set for the purpose of -
. assuring the defendant's presence in court when
<. required (In re Underwood,' F1973] .9 -Cal.3d 345).

The right to bail implements the presumption of
innocence which characterizes our criminal justice
system. Denying bail has obvious and serious conse-
quences for a’'person accused, -but not yet convicted

of a crime (See Van Atta v. Scott, [1980] 27°Cal.3d
424, 435). o L e AR .
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b. Initiative Makes Bail Discretionary In All Cases. By
its terms, the initiative leaves up to the court in
every case other than capital cases, the decision
whether or not to permit release on bail.

c. Implications. Although the initiative requires public
safety to be the primary consideration in setting or
denying bail, it requires the court to consider other
factors for denving bail: seriousness of the offense
charged, previous criminal record of the defendant,
and the probability of court appearances by the defen-
dant.. By its terms, the initiative allows a motorist
to be detained in jail with no bail for failing to
appear on a traffic ticket (improbability of appearing);
allows a person charged with a non-serious misdemeanor
to be committed without bail because of a prior criminal
record, and provides for detention without bail on an
unproven but serious charge. :

The initiative does not define what is meant by public
safety. If demonstrators or labor organizers were
arrested for trespass, a court could deny bail on the
theory that such activities harm the public safety.
Without further definition, this provision introduces
an enormously subjective standard by which dindividual
judges and magistrates will be able to decide who must
remain in jail before his or her guilt is proven.

Constitutionality. Amendment 8 of the United States
Constitution provides that "excessive bail shall not be
required . . ." The United States Supreme Court has yet
to decide whether or not this portion of the Eighth .
Amendment is applicable to the states. Nonetheless, the
initiative raises a number of serious constitutional
qguestions.

There have been a number of lower court and state decisions
that have upheld carefully drafted preventative detention

statutes while others have been found to be unconstitutional.

In cases where preventative detention has been upheld, the
statutes involved have been carefully drafted to include

due process safeguards. The initiative, however, makes

bail discretionary (as opposed to mandatory or presumed),
has nc safegquards for denial of bail, and allows such ‘
denial for reasons other than public safety. : It is doubtful
that such a provision could pass constitutional muster even
if the concept of.preventative detentlon is sanctioned by
the U.S. Supreme Court.f :

Additionally, the initiative changes the bail provisions

for capital offenses from "bail optional"” to "mandatory
no bail." It may not be constitutional to deny bail based
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upon a charge'aldne without regard for the circumstances
of the case. "For example, under the initiative, an
accused murderer would have to be committed without bail
even though the district attorney believes, after new
evidence surfaces, the person is probably 1nnocent but
needs more time to investigate.

Other Approaches. A preventative detention proposal is

scheduled to appear on the June ballot as Proposition 4

(ACA 14, McAlister). Proposition 4 generally provides

that bail may be denied certain persons accused of serious
violent crimes upon a showing by clear and convincing
evidence that public safety will be specifically threatened.
As Proposition 4 is more directed in its approach and con-
tains specific standards for application, it is likely to
be less susceptible to constitutional attack than is the
initiative's prov1s§gp.

Public Safety Bail \,ﬁkg Standards.

‘a. Amount of Bail.

. New Procedures Mandated.

~established by the court.

In addition to denying bail, the
initiative requires public safety to be considered in
setting the amount of bail. This language seems to
place a dollar value on "danger to the public." If
the defendant is dangerous when the court sets bail
at $50,000, is he any less dangerous if he makes that
amount? Is the court to revoke bail and set it at a
higher amount?

b. Predictions of Dangerousness. The fundamental concept
behind this bail provision is that the courts should
or can predict future dangerousness of accused persons.
There have, however, been many studies indicating that
such predictions are rarely accurate (See People v.
Murtishaw, [1981] 29 Cal.3d 733).

The initiative does not specify what burden of proof
of future dangerousness would be necessary in order
for the court to deny bail. Nor does it suggest what
type of evidence would be useful on this issue.

c. Litigation. Since the initiative contalns no standards
“which would provide uniformity throughout the state in
this regard, thousands of pretrial appeals can be
expected'challenging'the denial of bail or the amount
.set in the hope that the courts will establish some
rules to insure equal treatment for 51m11arly situated
- persons.

Under current law,; release on
bail is generally administered through bail schedules
Under these schedules bail is
set in a standard amount for cerxrtain offenses and
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8. Statutory Conflicts. Penal Code Section 1268a provides for

circumstances unless there is a request for a lower or =

S OO G K S AT

higher amount. Under this system, release on bail can be . s a statutory right to bail except for capital cases. This
accomplished without direct action by the court unless o F itatut; is not repealed by the initiative but would appear
such action is reguested. The initiative would appear to | o conflict with many of its provisions. There is some
render the system of bail schedules unconstitutional inso- 4 question as to whether this Penal Code provision will remain
far as the initiative requires the judge or magistrate to 8 “in force upon enactment of the initiative, thereby retaining
take into consideration public safety, and to state on the % the same right to bail that currently exists.

record and enter in the minutes the reasons, whenever he : i3 9. Legislati '

or she grants or denies release on bail or on the defendant's { I : egis-atlion. .

own recognizance. ASs a conseguence, the initiative will : - . ,

require substantial numbers of judges spending all of their ‘ f a., ACA 14 (McAllster) has passed’ both houses of the

time setting bail, rather than the current system of : Legislature and is on the June ballot as Prop051t10n‘4
handling the bulk of the cases in an admlnlstratlve i (see #3 above).

fashion. : -3

(. i b. AB 692 (McAlister) and SB 635 (Vuich) , which provide
enhanced sentences for crimes committed while out on

. . If o v . . . : f
Fiscal Impact the initiative voids the bail schedules bail, are both pending.

and current statutes which guarantee release for non-serious
offenders, the fiscal impact would be enormous. There are

more than 1.5 million criminal cases filed each year. Bail i .
hearings would be conducted in all of these cases, pre-trial o o
jail confinement would escalate, and court clerlcal functions S ’
~would be significantly burdened. , | d

2 LV P 23

The initiative would increase the use of contested bail
hearings and would require court time to be consumed with ; .
stating reasons for bail decisions. Clerks will be (; L
-required to record in the court mlnutes all decisions and )
reasons for bail decisions.

Assuming the constitutionality of this provision is upheld, , _
it would result in an increased utilization of jail of : o A
persons accused of crimes. According to the Board of o : ‘
Corrections, 57% of the State's county jails are overs : : =
crowded. Ten counties are under court orders oy consent

decrees to ease overcrowding; five counties (Rlver51de,

Sacramento, Santa Clara, Santa Cruz and San Diego) are

under court orders or consent decrees to release inmates. ,

Passage of the initiative may 51gn1flcant1y exacerbate ~ o
this problem.
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District Attorney's Role Uncertain. The initiative clearly
prohibits own recognizance release in "serious felony"
cases (see Penal Code Section 1192.7 for 1list of offenses). - : : ‘ -
However, the wording is uncertain as to how bail is set in O ;i'@D ' o , IR R ; o ¢ g
these cases. One sentence uses the word "may" twice, i - SR | v e o ~ :
yielding uncertain results. The initiative prov1des that L - /,
before such a person may be released on bail, a hearing ' 0 4
may be held by the court, and the district attorney shall
be given notice and reasonable opportunity to be heard.
This wording suggests that a person charged with a serious
felony could be released on bail w1thout a hearing, ,thus
denylng the district attorney a right ¢o bé heard on" the.
issue.
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TEXT:

- USE OF PRIOR FELONY CONVICTIONS

b

Subdivision (f) of Sectlon 28 of Article I is added to the
Constitution, to read: . .

 DIGEST:

(f) Use of Prior Convictions. Any prior
felony conviction of any person in any
criminal proceeding, whether adult or
juvenile, shall subsequently be used
without. limitation for purposes of impeach-
ment or enhancement of sentence in any
criminal proceedlng. When a prior felony
conviction is an element of any felony
offense, it shall be proven to the trier of
fact in open court.

1. Witness Credibility. Undexr current law, the believe-

ability of a person who testifies’ in court may be attacked
by evidence that he or she has a prior felony conviction
unless the court finds the probative value of such evidence
to be outweighed by its undue prejudicial effect.

The initiative would provide that a prior felony conviction,
whether adult or juvenile, shall be used without limitation
for purposes of attacking the credibility of a witness.

2. - ;Enhancements. Current law provides for enhancements to a

felony sentence for either prior felopy convictions or for
prior prison terms. Current law imposes certain restric-
tions on the use of these convictions. For example,

convictions over 10 years old do not trigger enhancements.

The initiative states in thekConstitution that prior felony
convictions, whether adult or juvenile, shall subsequently
be used without limitation for purposes of enhancement,k

3./ Proof of Prior Convictions. A prior felony conviCtion

is an element of some offenses;; For example, it is a
crime for. an ex-felon to possess a concealable flrearm
(Penal Code Section 12021). "

The initiative would require that such prlor felony

.,‘\\

conviction be proven to the trler of fact in open court.
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ANALYSIS -- WITNESS CREDIBILITY:

1. Felony Convictions to” Attack Credibility.

a.

2

Current California Rule. The Callfornla Evidence Code

provides, with some’restrictions, that prior felony
convictions may be used to attack the credibility.of

-.a witness. The Code also declares that evidence is .
to be excluded if its prcbative value is subseantlally
‘ outwelghed by 1ts prejudﬁclal effect

In People V. Beagle, (1972) 6 Cal.3d 441, the Supreme

Court reasoned that these two Evidence Code provisions
must be read together, concluding that the trial court
has discretion to exclude proof of a prior felony when
its probative value is outweighed by the risk of undue

- prejudice.  Declining to establish rigid guidelines

for the exclusion of prior felony convictions, the
court adopted four factors propounded by Judge (now
Chief Justice) Burger in Gordon v. United States,
(1967) 383 F.2d 936:

"In common human experience acts of deceit,
-fraud, cheating, or stealing, for example,
are universally regarded as conduct which
reflects adversely on a man's honesty and
integrity. Acts of violence . . . generally
have little or no direct bearing on honesty
‘and veracity. A ‘'rule of thumb' thus should
be that - convictions ﬁhich,rest‘on dishonest
conduct relate to credibility whereas those
of violent: or assault1 e crlmes generally

do not o o B

'The nearness or remoteness of the prior
conviction is also a factor of no small
importance. Even one.involving fraud or
~stealing, for 'example, if it occurred long
before and has been followed by a legally
blameless life, should generally be excluded
“on the ground of remoteness.. A spec1al and
even more difficult problem arises” when the
prior conviction is for the same or substan-
tlally similar conduct for which the accused
is on trial. Mhere multiple convictions of
various kinds ‘can be shown, strong reasons
“arise for excluding those which are for the’
. same crime because of the. 1nev1tab1e Ppressure
on lay jurors to belidve, -'if he’did ‘it before
-he probably did; so this time.' As a general ’
“‘guide, those convictions which are for th&” - 5
same crime should be admitted sparingly ... .  °
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One important consideration is what the
effect will be if the defendant does not
testify out of fear of being prejudiced .
because of impeachment by prior convictions.
Even though a judge might find that the
prior convictions are relevant to credi-
bility and the risk of prejudice to the
defendant does not warrant their exclusion,
he may nevertheless conclude that it is
more important that the jury have the benefit
of the defendant's version of the case than
to have the ‘defendant remain smlent out of
fear of impeachment.” :

There have been many court decisions since Beagle more
clearly defining the standards for utilization of prior
convictions for impeachment purposes. Decisions have
also extended the practice to cover use of prlor
convictions of prosecution witnesses. .

Federal Rule Similar. The federal rulearegarding the
use of prior convictions. to attack the credibility of
a witness is similar to the California rule in that it
balances the priobative value against the prejudicial
effect (see Section. 609, Federal.Rules of Evidence)

Pollcy Con51derat10ns.9 The purpose of the initiative
proposal is to require use of prior felony convictions

‘against a criminal defendant if he chooses to testify.

The proposal assumes. that a person convicted of a

.felony is not as truthful as a person who has not

suffered a felony conviction. . The initiative requires
use O6f prior felony convictions no matter how remote,
whether or not the crime is related to truthfulness
and regardless of whether the offense has since been

.decriminalized or reduced to a misdemeanor. For
‘example, the initiative would requlre the jury to be
. told of a felony drunk driving conviction, a thirty
~:year old conviction for possession of marijuana or a
_ conviction for oral copulatlon between consenting

adults when that act was considered a crlme.

The relevance of such ev1dence is questionable. Its
impact would appear to be more related to establishing
that the defendant is a bad ‘person than showing that
the defendant is untruthful or that he is gullty of

Dthe charged crime. -

| Another effect 1ntroductlon of these prior convictions.

may have is to deter the defendant from testlfylng

- Rather than having the jury hear that he had been ;
, convicted of ‘a felony in the‘past,_the defendant may- -

&
@
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‘against them.

choose to remain silent. This effect would appear to
‘be contrary to another goal of the initiative, i.e.,
that all relevant .evidence is put before the jury.

Constitutlonality.' Requiring the introduction of evidence

" of felony convictions-without limitation raises serious
"constitutional problems.

the use of prior felony convictions for impeachment purposes

The initiative would require

even though the probative value is outweighed by the danger
of substantial prejudice.

Because Callfornla and the federal government have statu-
tory protections against the use of prejudicial evidence,
there has been no definitive court decision on the consti-
tutionality of compelling such evidence to be used agalnst
There have, however, been many decisions in
other states that discuss the constitutionality of using
remote prior convictions and using prior convictions which
have no bearing on veracity. This provision may result in
unfair trials, and subsequent reversals of countless
convictions. (See the "Analysis by the Appellate Division
of the Los Angeles County District Attorney's\Office" for
a thorough discussion of the constitutional problems
surrounding this proposal.)

Attacks On Crime Victims and Prosecution Witnesses.
Although this provision may have been motivated by a
desire to have defendants 1mpeached with prlor convictions,
its language would also requlre that victims and other
witnesses who testify have prior felony convictions used
For example, a rape victim who had suffered
@ felony conviction 20 years in the past for possession

of narcotics could be attacked by the defense on this
ground. A victim of a brutal assault could be attacked
with evidence that he had suffered a prior conviction for

- possession of marijuana or consensual oral copulatlon with

an adult even though the law no longer recognlzes such
acts to be felonles.”

ANALYSIS -- ENHANCEMENTS:

1.

Effect on'Existing Enhancement Provisions.
’prov1des one, three and five year enhancements for various

Existing law

prioxr felony convictions (Penal Code Sections 667. 5, 667.51
and 667.6). Under each of these provisions there is a

~five or ten year washout period, disallowing use of stale

convictions to increase sentences for recent crimes. The
initiative establishes a constitutional mandate that prior
convictions be used for this purpose "without limitation."
This would appeatr to void existing washout provisions. If

‘this 1s the . result, prlson sentences will be increased

- based upon priox conv1ctlons that occurred even thlrty or

forty years ago.




intent is to require that the Jjury know the nature of the
prior conviction rather than that a prior conviction was
suffered. As discussed in the impeachment section of this
analysis, mandating admission of irrelevant prejudicial
evidence may invite constitutional challenges to a
substantial number.of convictions. :

Moreover, convictions of ‘offenses which at one time were A
felonies but have since been reduced or decriminalized -
(such as marijuana possession and oral copulation between
consenting adults) would also lengthen sentences.

2. May Render Its Own Habitual-Criminal Provision Unconsti-
tutional. Section 5 of the initiative creates Section 667
of the Penal Code which provides for enhancements of prison
terms for prior felony'convictions. That provision,
however, is limited to convictions "on charges brought and
tried separately." This limitation would appear to violate |
the constitutional mandate added by the initiative’ that o
prior convictions shall be used without limitation to F
enhance sentences. , _ s

3. - Juvenile "Convictions".,6 The 1n1t1at1ve refers to "any
prior felony conv1ctlon of any person in any crlmlnal
proceeding, whether adult or juvenile . . ." 1In this
context the word "juvenile" is unclear in its meaning.
Existing law provides that a juvenile court adjudication C
shall not be a conviction for any purpose (Welfare and i
Institutions Code Section 203).  Therefore, this aspect ¢
of the provision could be found to be meaningless.  On the
other hand, it could be interpreted to override statutory
law and require that sustained petitions in juvenile court
are to be considered convictions for purposes of impeach- ¢
ment and enhancement.  To the extent that juvenile court ’
adjudications had these collateral criminal consequences, the
right to trial by jury might have ‘to be extended to juveniles. ‘
Because jury trials generally require significantly more j
‘court time, already overburdened juvenile courts might s
be crippled. » : . : o

ANALYSIS -- PROOF OF PRIQR CONVICTIONS:

1. Current Law. A prior felony conviction is an element of
some offenses; for example, it is a crime for an ex-felon
to possess a concealable firearm (Penal Code Sec. 12021). , O
The prosecutor may not present evidence of the prior
conviction to the jury if. the defendant is willing to
stipulate that he has suffered the conviction outside the
jury's presence unless the prosecutor can establish that
its exclusion "will legitimately impair the prosecutor's .
case or preclude presentation of alternate theories of - ’ O
guilt" (People v. Hall, [1980] 28 Cal.3d 143) . The reason : , :
for +his rule is that the nature of the prior conviction
has no relevance to.the-charge and -may serve only to -
prejudlce the jury agalnst the defendant in de01d1nq

other issues. SR ~

2. Constltutlonal Problems. The 1n1t1atrve states that prior
- convictions shall be proven in open court. The_apparent,‘
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TEXT:

DIMINISHED CAPACITY

Subdivisions (a) and (c) ofvsebtiOn 25 are added to the Penal
Code, to read: .

(a) The defense .of diminisheq capaci?y is
hereby abolished. In a criminal action, as
well as any juvenile court'proceedlng:
evidence concerning an accused person's
intoxication,;, trauma, mental illnesg, _
disease, or defect shall not be admissible
to show or negate capacity to form the
particular purpose, intent, motive, malice
aforethought, knowledge, or.otpér mengal
state required for the commission of the

crime charged.

(c) Notwithstanding the foregoing, evid?nce

of diminished capacity or of a mental disorder
may be considered by the court only at the
time of sentencing or other disposition or
commitment. = «

>

DIGEST:

ntl assed legislation, there %s_nq defepse o? L
ggiiiiiﬁgg cagagity, diminished responsibll}ty, or 1rrzgzstlble
impulse in a criminal action’ (SB 54, Ro?ertlf Chgpter tél
FStats. of 1981). Evidence of voluntgry J.ntO}‘czl.catlon(,i Ipenible
disease, mental defect, or mental disorder-is nOt“ahmli§ ble
to negate the capacity to form any mepta} state wit _whic -
accused committed the act, but is admissible on the 1ssueh
to whether the criminal defendant actually formed any suc

mental state.

The initiative provides that the diminished“capacity defense

i i icati ntal disease,
i lished; that evidence of intoxication or ment is
3ngggkor diéorder or trauma shall not be admissible to:negate

the capacity to form a particular intent.

Evidence of dimin-

i a me j be considered by the’
ished capacity or a mental dlsordgr may > i 1 b
éiurt ongx atythe time of sentencing or other dlSpOSltlon.

ANALYSIS:
1 Mens Rea ——"Thé Concept of Criminal Intent. All criminal

violations consist of an act and an intent accompanying the

act. There are basically two types of cr%m@na% intent:
specific intent and general intent. Spec1flc>1ntenth
generally means the actor intended the results when he

" acted. Decisional law regognizes'that the élement'of

~34-

law. »
‘would be unConstitutiOnal.

specific intent ig lacking when at the time the crime

“allegedly was committed, the defendant was suffering from

‘some abnormaleental‘or physical condition, however caused,
which prevented him from forming the specific intent or
mental state essential to constitute the crime with which
he is charged. The person must be acquitted of the charges
if the trier of fact has reasonable doubt whether the
defendant was capable of forming the specific mental state.
‘This is referred to as»"diminished’capacity."

Diminished capacity defenses had been most commonly offered
in prosecutions for homicide. Voluntary manslaughter,
second degree murder, and first degree murder all concern
the same act, but differ as to the requisite intent. If
there is an intent to kill which is not accompanied by

- "malice aforethought," then the offense would be voluntary
-manslaughter.

If there is "malice aforethought," the
Offense would be second degree murder. If additionally
there is premeditation and deliberation, the offense would
be first degree murder. If the person lacks the capacity

~due to mental defect, disease or other abnormality to

formulate any of the specified intents required for these

offenses, he would be not guilty of that offense and would
be guilty of the lesser offense that did not require such

mental state. * SR ' '

iIn’l9§l,’the Legislature enacted SB 54 (Roberti) to abolish

the diminished capacity defense. The bill prohibits evi-
dence of psychiatric disorders to negate the capacity to
formulate criminal intent. The bill did provide that the

_issue of lack of intent could still be litigated.

' The Initiative Is Either Superfluous or Unconstitutional.

The initiative purports to abolish the diminished'capacity
defense withoutudefining it. By distinguishing between
the "capacity to form intent" from "lack of intent," SB 54

implicitly defined diminished capacity to exclude cases

where actual intent is lacking (due to mental disease,
voluntary intoxication, et -cetera). The initiative does

not contain a positive statement that evidence showing

the person lacked the criminal intent is admissible. If

the initiative is interpreted to allow the introduction of
such evidence, the initiative is duplicative of current

If interpreted to exclude such evidence, the initiative

' In People v. Wétmdfé;'(1978)»22 Cal.3d 318, the California

Supreme Court stated .". . . we do not percéeive how a

~defendant who has_in_his.poSseSsiOn‘evidence“which rebuts
- .an element of the crime,can_10gically‘be'denied.the right

to present evidence merely because it will result in his
acquittal."™ Yet subdiyision‘(c)”states "evidence of

- diminished capacity or of‘avmental’diSOrder‘may;bef

o -
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considered by the court only at the time of sentencing or
other disposition or commitment." This language seems to
suggest that the initiative intends to prohibit the use of
evidence of mental disorder that will establish that the
defendant did not have the intent required to convict him
of the crime. Such a provision would almost certainly be
declared unconstitutional.

Wholesale Reversals. This potential constitutional defect
may have most serious repercussions, If a defendant offers
evidence of lack of intent due to mental disorder and the
court denies such evidence, a resulting conviction will
likely be reversed on appeal. It is anticipated that such
evidence will be tendered in all death penalty cases, thus
causing wholesale reversals. As SB 54 was going through
the legislative process, this concern was expressed by the
California District Attorneys Association who prompted
amendments to the bill to insure its constitutionality.
Unconstitutional laws should not be enacted lightly. 1In

a previous criminal justice measure adopted by initiative,
the 1978 Death Penalty Law, one sentence was placed into
the measure that required the court to instruct the jury
in a highly questionable manner. This instruction has been
declared unconstitutional, People v. Ramos (1982)

30 Cal.3d 553, and it is anticipated that at least

30 death sentences will be reversed. Costly retrials (at
taxpayers' expense) are expected to ensue and, due to the
passage of time and loss of witnesses, may result in lesser
verdicts.

Another Part of the Initiative May Restore the Defense of
Diminished Capacity. Another provision of the initiative
adds subdivision (d) of Section 28 to the California ,
Constitution and prohibits with certain specified exceptions
the exclusion of relevant evidence in a criminal proceeding.
None of the exceptions concern diminished capacity. It
appears that the diminished capacity "“repeal" provision is
in conflict with, and would violate, this constitutional

~ amendment and would therefore have no effect. Additionally,
the "all relevant evidence" provision would appear to repeal
current law which precludes the diminished capacity defense
and places other limitations on psychiatric testimony.

Involuntary Intoxication. Current law provides that
voluntary intoxication cannot be utilized to negate intent
whereas the initiative would disallow evidence of both

voluntary and involuntary intoxication. Under the initiative,

an unwilling victim of punch spiked with LSD would be pre-
cluded from showing lack of capacity to formulate intent;
under current law the defense would be available. There is
no apparent purpose for criminalizing acts resulting from
involuntary intoxication. ' : '
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INSANITY
TEXT:
Subdivision (b) of ion 25 j
to povisio (b) Section 25 is added to the Penal Code,
(b) In any criminai i i
_ _ Proceeding, includin
aﬁy Jjuvenile court proceeding,'in which g
plea of not.guilty by reason of insanity is
:n?ered, this defense shall be found by the
rier of fact only when the accused person
E;oves by a preponderance of the evidence
gt he or.she was incapable of knowing or
un ﬁrstanding the nature and quality of his
$§onerﬂicghand_of distinguishing right from
“ offegs;. e time of the commission of the
DIGEST:

Under Current law,
commission of a crime may not b imi
on J e held cr
i defendant found not guilty by reason oémiia
gozgék ogt of cour?. Penal Code Section 1026,
gfte; :sfiog.a commitmenF procedure to the state hospital
degor 2 nding of insanity. The ‘current procedure normall
Syoton r;ghginiinemigt and treatment in the mental health Y
. an @ state prison system Und
commitments, however, upon app al ' reo g nese
_ pproval of the court
may be released to communit ati coner Toasop
Y outpatient care so
have been released from prison. A person who i:pign:?ggrgg rontd

et seq.,

?1s conduct or to conform his co
aw. .

R

it e TR

1. lﬁggggrgggggs ?'Nagﬁten‘Test VS. American Law Institute's
oM P al. e California law has always i
v O . } ia | A rov
that lunatics, insane persons, and idiots arZ igéap;gig of
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committing crimes (former Penal Code Sec. 26). The Legis~-
lature has never defined these terms. In 1864, the
California Supreme Court in People v. Coffman, 24 Cal. 230,
adopted the then prevalent definition of insanity. - This
definition was derived from the standard in England based
on the celebrated M'Naghten case. As formulated last
century, for a "defense on the ground of insanity, it must
be clearly proved that, at the time of committing the act,
the party accused was labouring under such a defect of
reason, from disease of the mind, as not to know the natgre
and quality of the act he was doing; or, if he did know it,
that he did not know he was doing what was wrong."

The California courts maintained the M'Naghten test over
the past 100 years with little modification. During the
last 40 years, the M'Naghten test, which focused entirely
on the defendant's capacity to think and know and not on
his capacity to control his action, has been subject_to
much criticism. In 1954, the federal circuit court 1in
Washington, D.C., abandoned the M'Naghten test for the )
Durham rule which provided that a person is not responsible
for a criminal ‘act if the act was the product of mental
disease or mental defect.

In 1962, after nine years of research and debate by lecding
legal and medical minds in the United States, the American
Law Institute (ALI) approved the Model Penal Code that
contained a new formulation for insanity. It specifies
that."a person is not responsible for criminal conduct if

at the time of such conduct as a result of mental diseasc

or defect he lacks substantial capacity either to appreciate
the criminality {wrongfulness) of his conduct or to conform
to the requirements of law." ;

The ALI formulation differs from the M'Naghten test in
two ways:

a. The M'Naghten test requires a determination as to
whether the person appreciates the wrongfulness of
his conduct and does not allow for gradations of-
capacity for such appreciation. The ALI test permits
an insanity determination if the defendant lacks
substantial capacity for such appreciation.

b. The M'Naghten test focuses entirely on the cognitive
state of the defendant. The ALI formulation addi-
tionally’ considers the volitional element, i.e.,
whether the defendant could control his conduct.

By 1978, the ALI test had been adopted in every federal.
circuit except the first circuit and by 15 states,; In
People v. Drew, (1978) 22 Cal.3d 333, the California
Supreme Court rejected the previous M'Naghten test for
California’ and adopted the ALI formulation.
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The Initiative Standard. A standard that had been used
prior to the 19th Century adoption of M'Naghten was the
"wild beast" test: did the defendant behave like a wild
beast? The M'Naghten test reflected 19th Century psycho-
logical knowledge and concentrated instead on cognitive
capacity. Although worded similarly to the M'Naghten
test, the initiative is significantly different.

In focusing on cognitive capacity under M'Naghten, a
person is insane if he either did not know what he was
doing or did not know what he was doing was wrong. The
initiative instead requires that the person both not
know what he was doing and not know that the conduct was
wrongful. No state in the United States has such a
standard. The implications of such a rigid standard
are uncertain., Some critics claim it is closer to the
"wild beast" test than the M'Naghten standard.

Under M'Naghten, a person with a deranged mind is con-
sidered legally insane if he chokes a person but believes
he is squeezing a melon. Under the initiative that
person may be considered legally sane if it can be shown
he knows that choking a person is wrong, even though he
was not aware he was choking a person.

Constitutional Concerns. California has always had a court
defined insanity test and constitutional issues have never
been raised. However, in other states there have been
rulings that a person may not be constitutionally convicted
of a crime if he were insane at the time of its commission
(State v. Strasburg [Was. 1910] 110 P.1020; Ingles v.
People [Colo. 1933] 22 P.2d 1109). The wording of the
initiative may raise serious constitutional gquestions in
that it may permit convictions of truly insane persons.

Experience Under the ALI Standard. On December 15, 1981, -
the Assembly Committee on Criminal Justice conducted an :
extensive investigatory hearing on the issues surrounding
the different insanity standards. On a panel before the
Committee were representatives of the Attorney General's
office, the California District Attorneys Association,
criminal defense attorneys, law professors, and psychia-

- trists and psychologists with different points of view. :

All members of the panel had strong preference between

the ALI and M'Naghten standards, but generally agreed that
the two standards did not cause a significant difference
in the amount of successful insanity defenses.

Table I (page 41), prepared by the State Department of

Mental Health, reflects the amount of insanity acquittals 2
between 1971 and 1980 and makes comparisons with the FBI
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crime indices and félony convictions. The M'Naghten

standard was generally used in this State through 1978,
the ALI standard thereafter. The chart indicates that
there have been small variations over the decade on the
amount and percentage of insanity findings, but no
significant difference between the M'Naghten and ALI
experience.

Legislation.

a. '‘SB 53&» (Holmdahl, pending) would adopt the M'Naghten
standard. :

b. SB 590 (Rains, Chapter 787, Stats. of 1981) allows

limitations on psychiatric opinions regarding
insanity. )

SN
b
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TABLE T

RATE OF CALIFORNIA NOT GUlLTY BY REASON OF INSANZTY FINDINGS BY VARIOUS CRIME INDICES

1971 - 1980

71
o

Rate of NGI = " Rate of NGI . PRateof.NGI T ¢ Rate of NGI
& Findings i Findings e Findings . L ' Firdings Covpared
~Camparced to Canpar=d ‘to D Canpared to * Superior Court to Superior Court
FBL FBI Crime Reported .Seven Seven Major Adult Felony ~Adult Felony Convictions in - Convictions in

8 sty o e Ay i bt

d
&

”%rnnmal Justice. Prohle = 1980. Bureau of &'1minal Statistics, California Departnent of J’ustice. I

e

Y

Crime Index2 Index’ S Major Offensesd Offens«-.s Arrests? Arrests Adult Pelony Casesd Adult Felony Cases
1,350,455 "'o,.o_ooi» . 74,685 - ’;"_o.'qooz‘» 229,476 0.0007 56,018 . 0.0030

1,311,104 - 0.0002 - 723,93 0.0004 240,231 0.0011 = . 49,024 . 10,0952

1,298,267 0.0002 087 ,‘o.'ooo3n« 239,395 - o,.ogni . azel2 . 0.0089
a3 n4z07 o000l 802,965 . 0,003 267,904 .  0.0008 38,007 0.0056
- 1,522,829 o.opolu . gis,288 00002 265,86 0.0008 s 35,418 . 0.0060
200 + ° 1,548,314 . 0.0001 ©907,898 ° 0.0008 ; 20512 0.0009 o msae 0.0062
88 1,516,842  0.0001 ez 0.0002 224,061 0.0008 o wa  wa

212 1,575,082 - 0.000L 9‘7'7,,935 . l0.0002 2»‘33}’?95‘71,‘ 0-0003 o ‘.’25189‘9 o “ P ,078071
297 1,689,152 0.0002 1,060,631 0.0003 . 256;467. . 0.0012 o 34,899 . 7 0.0085 .
29 1,838,417 . 0.0001 o 1,192,489 .. o;dogé 274514 "o‘.dbogfl 8,057 L 7 0.0086 <

I’I‘he:;e data repre:.ent nunber ‘of defendants found Not OJthy by“Reabon of In.sam.ty and e:.th-:r camuttad to state h)spltdl or. dire\_cly
- cnmitted to coumunity mental health programs. Altl‘ough data are for E.\bczl—year pericds, they are cunp:u:able to calmdar-)udr ' . -
crimnal. justxcw data. - » v D

0
&
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The seven rnaJor: offe'\se.s are willful hmu.cxde, formble rape, robbery, aqgravated absault, b\mglary theft of $200 or more, and o 5

motor: vehicle theft. L : . ‘ 7 L - .
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HABITUAL OFFENDER

TEXT:

Section 667 is added to the Penal Code, to read:

667. (a) Any person convicted of a serious
felony who prev10usly has been convicted of
a serious felony in this state or of any
offense committed in: another jurlsdlctlon
which includes all of the elements of any
‘serious felony, shall receive, in addition
to the sentence imposed by the court for
the present offense, a five-year énhancement
for each such prior conviction on charges
brought and tried separately. The terms of
the present offense and each enhancement
shall run consecutively. T

(b) This section shall not be applied when .
the punishment 1mposed under other provisions
of law would -result in a longew term of.
1mprlsonment. There is no requirement of
prior incarceration or commitment for this
section to apply

,(c) The Legislature ' may increase the length
of the enhancement of sentence provided in -
this section by a statute passed by majority
vote of each house thereof.

(d) As used in this section "serlous felony"
means a serious felony listed in subd1v1310n
(c) of Section 1192 7.

(e) The provisions of this section shall
not be amended by the Legislature except
. by statute passed in each house by rollcall
"yvote entered in the journal two-thirds of
- the membership concurring, or by a “statute
that becomes effactive only when .approved;
by the electors.

DIGEST: , f‘_‘ e R | ‘
Under current law, the prison sentence may be enhanced for

prior felony convictions or for prior prlson terms under the
follow1ng c1rcumstances-

l.’ If charged with any felony, one year for each prlor ~ qﬁ;f

"+ prison term served for a felony (5 year washout perlod)
(Penal Code Section 667. 5 ) L s

. "
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'DIP,Section 667.5.) ; , X s

1. ~Signlficantly Longer Sentences Will Result.

2. If charged with a specified violent felony, three years
for each prior prison term for a violent felony (10 year
< washout perlod), twenty years to life for two or more
prior prison terms for violent felonies. (Penal Code

3. If charged w1th child molestatlon, five years for each
prior sexual assault conviction (10 year washout

perlod), fifteen years to life for two or more prior

! pulson terms. (Penal Code Section 667.51.)

4. 1If charged with a violent sexual assault, five years for
each prior felony conviction for vioclent sexual assavult
{10 year washout period); ten years for each prior prison
term if two or more prior' terms. ' (Penal Code Section 667.6.)

. The initiative would additionally provide that if the person

were charged with a specified serious felony, he would receive
an enhancement of 5 years for each prior conviction of a

-specified felony on charges brought and tried separately
. This prov151on shall not apply when the punishment under other

provisions of law results in longer prison terms. The length
of the.enhancement may be increaséd by the Legislature on a
majority vote; all other changes must be by two-thirds vote.
ANALYSIS:

The main
effect of this section of the initiative will be to change
.« the present three year serious felony enhancement to a
~five year enhancement,  except for repeat rapists and
child molesters who already have 5 year enhancements.
(The current 5, year enhancements for rape and child
‘molestation do not require separate charging and therefore
would probably yield higher terms than the terms provided
*in- the 1n1t1at1ve )

Thus, for example, under ex1st1ng law, a person who has
been convicted of ten previous rapes will receive a
- 50 year enhancement for the prior convictions, plus the
term for the. current offense. The initiative would, by
extendlng this provision, requlre ‘a 50 year enhancement g
, for a person who has 10 prior home. ‘burglary convictions. :
'sThls burglar would have a stiffer sentence than a person
convicted of flrst degree murder (25 years to llfe)

The" 1n1t1at1ve would further lengthen sentences over the

- present system by . remov1ng two term restrlctlons in ;
current . law. SR g e
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a. Initiative Counts 014 or "stale" Convictions. The
initiative does not have the "washout" feature
(convictions over 10 years old dg no? count for
purposes of enhancement) that exist in current lgw.
Under the initiative, a person who had been convicted
of burglari§$ 40 years ago would have toc serve 5 years
for each pri%r conviction even though @e led an
exemplary life since that time. If this person kills
someone in a barroom brawl (voluntary manslaughter) ,
the 40 year old burglaries would be used to gghance
the sentence, even though these stale convictions
have nothing to do with the current offense.

b. No Striking In the Interests of Justice. Under

’ decisional law, Section 1385 of the Penal Codg hgs
been construed to provide judicial power to dismiss
or strike =-- in the interests of justice ;—fallegitéogs

ich, if praven, would enhance punishmen or allege

zgimiﬁal cgnﬂuct’(People v. Burke, [1956] 47 Cgl.Zd 44) .
In later decisions, the court has held tht this power
exists unless there is explicit or implicit legislative
intent to the contrary. In addition,.the Pena} Codg
specifically permits the court to strlke cgr?aln.prlor
convictions if it finds circumstances 1in mltlggt%on
of punishment [Penal Code Section 3170.1, subdivi-

sion (g)l.

Another part of the initiative [Article I, §ec?lon
28(f)1 provides that "any prior felopy.conylctlon « . .
shall subsequently be used without %1m1tat;gn fgr
purposes of . . . enhancement." This constltu?lonal
amendment would likely be interpreted to over;lde both
judicial and statutory authority to’strike prior
convictions.

Thus, the initiative allows no mitigation of its
sentencing provision no matter how extreme the result.

Initiative Would Consume All of the Money In the Prison

Bond (Proposition 1). The sentence enhancement provisions
of the initiative entail substantial costs. Acgo;dlng to
the California Department of Correctiopsf the.mlnlmum . ;
capital outlay expected for these provisions 18 $490 million
while the maximum capital outlay 1s $3.2 billion. The o
total state budget is under $27 billion. (See Appendlx A
for a detailed analysis.)

t+ion 1 on the June ballot contains a $495 million
gzggiiitébligation bond for prison capital outlay (conftruc—
tion and improvement). If both measures pass, the State
Treasury will pay $1.1 pillion to finance the bond and
prisons will be more overcrowded than they are now because
of the longer sentences required by the initiative.
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These capital outlay estimates do not include the hundreds
of millions of dollars required to maintain these addi-
tional prisons. g

Inefficient Use of Prison Cells. By lengthening sentences
for offenders who already have -long sentences, the initiative
would take up more available prison space with old men whose
“prime crime years are far behind them. Violent crime tends
to be perpetrated most often by younger men. This is
especially true of crimes for which some amount of agility

or dexterity is required, for example, burglary and armed
robbery.

Several commentators have suggested that, given a limited
number of prison cells, crime prevention through incapaci-
tation would be better served by incarcerating more young
offenders in their peak crime years at the front end of

the system rather than extending the terms of older offenders
at the back end. * :

All or Nothing Sentencing Choices: Most of the offenses on
the "serious felony" list in the initiative are offenses
for which probation is possible. A problem with extremely
high sentences in cases where the person is eligible for
probation is that it puts the sentencing judge in the
position of choosing between two unrealistic alternatives:
an unduly harsh sentence or too lenient treatment by a
grant of probation. If the court is faced with imposing
30 years for an offense that should be punished at 5 years,
it may choose instead the route of granting probation
conditioned upon cne year in the county jail. If the
enhancements provided by the initiative are meant to be
mandatory, an overly lenient alternative could result.

Initiative May Encourage A Greater Number of Separate .
Trials. By allowing higher sentences based upon filing )
decisions of the prosecutors, the provision may encourage
multiple filings and trials rather than single filings.

- Current law encourages consolidation of the criminal 52

charges for courtroom efficiency. The initiative encourages
separate trials.

i
A question arises as to whether a separate conviction
could cause a separate five year enhancement if the charges
could have been joined. For instance, if the district
attorney files two separate felony pleadings alleging two
robberies, the convictions may count as two prior convictions
for enhancements. The discretionary decision of a prosecutor
may thus become even more determinative of the amount of

punishment that results. 1

e



Drafting Error. This provision applies to convictions for
"burglary of a residence." There is no such crime in.the
Penal Code. Section 460 and Section 462 contain special
punishment provisions for burglary of an "inhabited
dwelling house." By definition, this term does not
include other forms of residences. Present law makes
distinction between day and night-time burglaries of
inhabited dwelling houses; burglaries of recreational
vehicles and commercial property-are also treated
differently. It is unclear what the initiative intends
to cover compared to current law. :

Conflicting Laws. By its terms, this enhancement provision
will not apply if another law yields a higher sentence. It
is uncertain what effect the provision will have|if other
laws yield a higher maximum sentence but a lowe¥~minimum
sentence. For example, under the habitual offender law
enacted last year by the Legislature, some third term
violent offenders will receive sentences of 20 years to

life. Under the initiative, a 25 year or }onger sentence
may result. It is unclear which sentence 1s the longer
sentence. o

Serious Felony List. The list of serious felonies affected
by the initiative omits several violent offenses 9f equal
gravity. For d more thorough discussion of thi§ }ssEe,
please refer to the analysis of the "plea bargaining
section.

Legislation.

a. AB 383 (Cramer, Chapter 1108, Stats. of 1981) was
enacted to provide 20 year to life terms for
habitual violent offenders.

b. SB 586 (Chapter 1064, Stats. of 1981) provides for
15 years to life for repeat sex offenders.

c. SB 332 (Stiern, pending) would count an adult court

commitment to the Youth Authority as a prior prison
term for purpose of sentence enhancements.
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SENTENCING HEARING

TEXT:

Section 1191.1 is added to- the Penal Code, to read:

1191.1. The victim of any crime, or the
next of kin of the victim if the victim has
‘died, has the right to attend all sentencing
proceedings under this chapter and shall be
given adequate notice by the probation
officer of all sentencing proceedings

concerning the person who committed the
crime.

The victim or next of kin has the right to

~appear, personally or by counsel, at the
sentencing proceeding and to reasonably
express his or her views concerning the
crime, the person responsible, and the need
for restitution. The court in imposing
sentence shall consider the statements of
victims and next of kin made pursuant to
this section and shall state on the record
its conclusion concerning whether the perseon
would-pose a threat to public safety if
granted probation. ‘

DIGEST:

Under current law, after a finding of guilt, the court may
pronounce judgment. The judgment may consist of a sentence i
or it may be suspended and probation granted. T

Generally, prior to sentencing for a felony, the court refers
the matter to the probation officer for an investigation and
recommendations on sentencing. Where a probation officer's
investigation is ordered, the officer must obtain and include
in the report the victim's comments (unless otherwise ordered
by the court).® The probation officer must also include in
his report recomimendations on restitution. ;

For misdemeanors, sentencing is generally imposed without a
probation report or probation officer involvement.

The initiative would pfovide'that the- victim (or next of kin)

Vel B e

be notified by the probation officer of a sentencing hearing
before it may take place, may attend the hearing either person-
ally or through counsel, and may reasonably express his or her
views concerning the crime, the person responsible and the need
for restitution. - ’ B ‘
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The initiative requires the court to consider these statements

when pronouncing sentence and to state on the record its
conclusion concerning whether the defendagt would pose a
threat to public safety if granted probation.

ANALYSIS:

1.

More Probation Officers for Misdemeancr Cases. In most
felony convictions, a probation officer is assigned.to
investigate the issues concerning sentencing. In misde-
meanor cases, probation officers are rarely utilized.
Most misdemeanants plead guilty at the arraignment gnd
face immediate sentencing. 'This measure would require
the employing of prcbation officers to contact tbe ylctlms
prior to sentence. For example, for every shoplifting
offense, a probation officer would have to coptact the
retailer to notify him of the sentencing hegr%ng. There
are approximately one million misdemeano; f%llngs gach
vear. If only 25% concern crimes with victims, Fhls
measure would require probation officers to be hired to
contact victims in 250,000 cases each year. Although.the
initiative appears to be concerned with serioug felonies
in other provisions, this "mandatory notification of
victims provision" would apply to all crimes.

Court Delays. The initiative would preclude.immediatg
sentencing after a plea or finding of guilt if therg is a
victim involved. The victim must be notified and given '
the opportunity to be present and testify at the sentencing
hearing. For felony matters, this requi;ement wquld add

a slight burden in the length of sentencing heaylngs. For
misdemeanors, it could undermine already precarious

court calendaring efforts.

To effectuate these provisions, it would appear that formal
sentencing hearings be had in countless misdemeanor.cases
which are currently being handled in a summary_fashlqn._
There could no longer be immediate sentencing if a v1ct1m

is involved. The court would have to conduct later hearings
after the victim had been contacted. Again, this could have
devastating results in the municipal and jus?ige courts.

The mandatory sentencing hearings and the gtlllzatlon of
probation officers to contact victims of mlsdgmegnors could
be one of the most costly aspects of the initiative.

Counsel for Victims. The initiative provides that a victim
may appear at a sentencing hearing either Personally or
through counsel. The introduction of a third attorney at

a sentencing hearing would likely exacerbate thg problems
of delay and court time discussed above. Addition- '
ally, problems are also raised as to whether tbe victim's
attorney would have standing to request a continuance
because he or she has to be in another court on another

-l 8
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matter. It is difficult to get agreement on a particular
sentencing date with two attorneys; it would be a greater
problem with three.

Duplication of Effort. Conscientious district attorneys
establish a close rapport with crime victims, represent
the victims' viewpoint at sentencing and advise the victims

- of the time and place of sentencing. The prosecutor will

often ask the victim to appear at sentencing for the
purpose of stating his or her views. By requiring the
probation officer to make separate notification, the
initiative creates a duplication of effort in this regard.

Cost. Riverside County, which includes just 2% percent of

the state's population, estimates that this provision alone
will cost it an additional one-half million dollars a year

(see Appendix "B").

Court Finding on "Threat to Public Safety”". The initiative
requires the judge in every felony and misdemeanor case to
state on the record whether the defendant would pose a
threat to public safety if granted probation. Besides
covering cases in which probation is not an issue (minor
misdemeanor matters), this provision asks courts to make
findings based on human speculation. In order to make

this finding, the court may have to order a probation
investigation in all cases to have as much background
information on the defendant as possible.

It is unclear whether forcing the court to make such a
finding will change sentencing practices. A probation
disposition is now an implicit determination on the part
of the court that the defendant is not a threat to public
safety.

Initiative Does Not Cover Juvenile Cases. Since juvenile
court hearings are not criminal proceedings, and juvenile
commitments are not considered "sentences," the initiative
does not appear to cover victims of crimes committed by
juveniles unless tried in "adult" court.

Recent legislation, however, requires probation officers
to cbtain statements from victims concerning the offense
for inclusion in the juvenile court background report

(AB 1190, Katz, Chapter 332, Stats. of 1981). In addition,
victims now have the right to be notified of juvenile
court case dispositions and restitution orders (AB 1148,
McAlister, Chapter 447, Stats. of 1981).

Legislation.

a. Two bills are pending which in felony cases would
require that the victim's written statement concerning
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sentencing be appended to the probation report or, in
the discretion of the court, would permit the victim
+o make an oral statement at the sentencing hearing.
Notice of these options must be given to the v1ct1m
(SB 243, Carpenter, and AB 398, Leonard)

AB 1383 (Levine, pendlng) would give victims the right,
upon request, to make an oral statement at felony

. sentencing hearings in order to comment upon tke
appropriateness of any plea bargain made and what the
proper sentence should be.

-50-

PAROLE HEARINGS

TEXT:

Section 3043 is added to the Penal Code, to read: .

3043. Upon request, .notice of any hearing to
review or consider the parole eligibility or the
setting of a parole date for any prisoner in a
state prison shall be sent by the Board of Prison
Terms at least 30 days before the hearing to any
victim of a crime committed by the prisoner, or

to the next of kin of the victim if the victim has
died. The requesting party shall keep the board
apprised of his or her current mailing address.

The victim or next of kin has the right to appear,
personally or by counsel, at the hearing and to
adequately and reasonably express his or her

views concerning the crime and the person
responsible. The board, in deciding whether

to release the person on parole, shall consider

the statements of victims and next of kin made
pursuant to this section and shall include in its
report a statement of whether the person would .

pose a threat to.public safety if released on paro;e.

Section 1767 is added to the Welfare and Institutions Code,
to read. . S

1767. Upon request, written notice of any
hearing to con51d€u the release on parole of any
person under the &ontrol of the Youth Authority
for the cdomaission of a crime or committed to

the authority as a person\descrlbed in Section 602
shall be sent by the Youthful Offender Parole Board
at least 30 days before the hearing to any victim
of a crime committed by the person, or to the next
of kin of the victim if the victim has died. The
requesting party shall keep the bcard apprised of
his or her current mailing address.

- The''victim or next of kln has the right to appear,
personally or by counsel, at the hearing and to -
adequately and reasonably expréss his or her views
concerning the crime and the person responsible.
The board, in deciding whether to release the
person on parole, shall consider the statements

- of victims and next of kin made. pursuant to this

section and’ shall include in its report a statement
of whether the person would.pose a threat to public
safety 1f released on parole.

oF
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DIGEST:

1.

Parole Hearings: State Prisoners. Under current law, most

felons are released upon completion of a fixed sentence.

parole hearings are held
terms (for such crimes a

the sole representative

is sent to, and statemen
judge, and the investiga
first degree murder case

only

for prisoners serving life

s murder and kidnapping for ransom) .
At parole hearings, the prosecuting attorney may attend as

of the people. In addition, notice
ts are solicited from, the sentencing

ting
s, th

law enforcement agency. In
e next of kin receives notice

of the parole hearing and may send a written statement that
must be considered at the hea
recodify these requirements £

and would make the provisions
offenses other than murder w

ring. The initiative would
or first degree murder cases
applicable to victims of

here the release is by a parole

decision. The measure also provides that the victim or

next of kin has the right to appear personally or by counsel
and to express his or her views. The Board shall consider
these statements and include in its report a statement of
whether the person would pose a threat to public safety if

released on parole.

Parole Hearings: California Youth Authority. Under current

Taw, youthful offenders may be committed to the Department
of Youth Authority after a petition is sustained in the
juvenile court, if the person was under 21 years of age at

the time of the arrest.

The

person can be released on

parole by the vYouthful Cffender Parole Board. A person
may not be held in Youth Authority confinement for a period
longer than an adult could have been committed to jail or

prison. :

Under current law (legisl

person was committed to

ation enacted in 1981), if the
the Youth Authority for a specified

serious felony, the victim (or=next of kin) must be notified
upon request of forthcoming parole hearings. He or she may
cubmit a written statement for the Board to cohsider at such

hearing.

The initiative would again codify these requirements and
would make the provisions applicable to all cases. The
measure provides that the victim or next of kin has the

right to appear personallywbr by counsel and to express
his or her views. The Board shall consider these statements

and include in its report a statement of whether thé person
would pose a threat to public safety if released on parole.

ANALYSIS:

1.

Covers A Small Percentage

of Adult Felons. Under the

determinate sentencing
parole hearings.

law,

84% of prisoners do not have

They are sentenced for a fixed period and

are released by operation of law after they have served

that period of time.
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iggZEErmlnati sentences gpply for murders. and .some other
orr ¢o$§r$uc as kldpa9p+ng.for ransom and trainwrecking.

n Ve age\o? the initiative provision would be only for
t-esg 1nde?e§m1nate sentences. Current law requires
victim notification in murder cases only. AB. 847 (Robinson)
which is pend}ng in thé Legislature would extend current
law to other indeterminate life sentences.

Impact o? Vigtim's Absence At Hearing. When legislation
was pending in 1981 in this area, many bills provided, as
does the.lnltlatlve,_that victims have the right to aétend
and testify at parole hearings. Concern was expressed b
many groups rgpresenting victims of crime over the desirg
ability of this feature. They were afraid that the lack

- of appearance would create the negative inference that the

victim d@id not care about the ' i

\id > person's prospective release.

Tbe“propgaal would have strained the financial resources of

X;ctlms ;n‘ordgr to attend annual parole hearings around

adsozgigg tﬁ iligerent prisons. These groups successfully
a e victim input should be in writi

than by personal appearance. ' Fiting rather

Role of Prosecuting Attorney. For considerations such as
paFolg relgase, normally the district attorrey's interests
001nglde-wlth thosg of the victim of the crime. Under
;urrgnt law, the district attorney appears at these parol
earings as the peoples' representative, N

The Initiative May Require Defense Counsel

Offepder Hearings. Currently, youthful off2§d2§u;2£gie
hiarlngs are conducted without the benefit of counsel for
the Ward or the people. There are at least 6,000 paroie
hearings cqnducted annually. The initiative would intro-
duce‘the concept of counsel for.one side at the parole
hﬁarlng while not making allowances for representation of
the offgnder. It is not unlikely that presence of counsel
advocating for denial of parole release without the
corresponding allowance of counsel advocating.for the
offender would be a denial of equal protection. If this
p;pposal amounts to establishing a right tolcoﬁnsel for
the offender at’stdte expense, the fiscal cénsequences
would be“supstantial.‘ Besides regquiring many more hearing
representatives to hear the longer parole hearings, hiring

6,000 attorneys at $200 per h i
21 miliion A toar. , P earing would cost at least

P . B ‘ ,?1 ‘. N : .
rotection of the Public. The initiative requires all
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parole boards to include in their re :
Ole ‘ C. : ports on parole ‘ :
decisions a statement of whether the person wguld pose :
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a threat to public safety if released on parole. Implicit
in current parole decisions is a determination that the
offender in questlon can be safely released. Protection
of the public is already part of the statutory purpose for
both adult and juvenile systems.

Legislation. Much of what is intended by these provisions
has been accomplished by enactments of 1981. Gther blllS
are still pendlng in the Leglslature 1? this area.

&
a. Youthful Offenders. AB 13 (Moorhead, Chapter 591/,

" Stats. of 198l) and AB 1401 (Baker, Chapter 645, Stats.
of 1981) provide for notification of the victim o
and for input in Youthful Oftender Parole Board
hearlngs for serlous offenders.

b. Adult Offenders. SB 39 (Marks, Chapter 588, Stats.
of 1981) and AB 847 (Robinson, pending) prov1de for
yictim notification and input in adult parole hearings.
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PLEA BARGAINING

Section 1192.7 is. added to the Penal Code, to read:

- device or any explosive with intent to injure;

1192.7. (a) Plea bargaining«in any case in which
the indictment or information charges any serious
felony or any offense of. driving while under the
influence of alcohol, drugs, narcotics, or any
other intoxicating substance, or any combination
thereof, is prohibited, unless there is insuf-
ficient evidence to prove the people's case, or
testimony of a material witness cannot be obtained,
or ‘a reduction or dismissal would not result in a
substantial change in sentence.

(b) As used in this sectlon, "plea bargaining"

means any bargaining, negotlatlon, or discussion
between a criminal defendant, or his or her counsel,
and a prosecuting attorney or judge, whereby the
defendant agrees to ‘plead guilty or nolo contendere,

. 77 . o
in exchang# for any promises, commitments, conces-

sions, assurances, or consideration by the prosecuting
attorney or judge relating to any charge against

‘the defendant or to the sentencing of the:defendanti

{c) As used in this section'“serious felony" means
any of the following:

(1) Murder or voluntary manslaughter; {2) 'mayhem;

(3) rape; (4) sodomy by force, violence, duress, °
menace, or threat of great bodily harm; (5) oral
copulation by force, violence, duress, menace, oOr
threat of great bodily harm; (6) lewd acts on a
child under the age of 14 years;® (7) any felony
punishable by death or imprisonment in the state
prison for life; (8) any other felony in which the
defendant inflicts great bodily injury on ahy person,
other than an accomplice, or any felony in which the
defendant uses a firearm; (9) attempted murder; ' g
(10) assault with intent to commit rape or robbery; 7 !
(11) assault with a deadly weapon or instrument on a h
peace offlcer,\élZ) assault by & life prisoner on a
non-inmate; (14)" arson; (15) exploding a destructive

(16) exploding a destructive device or any explosive *
causing great bodily injury; (17) exploding a
destructive device or any explosive with intent to | b
murder; (18) burglary of a residence; (19) robbery; : o
(20) kidnapping; (21) taking of a hostage by an
inmate .of a state prison; (22) attempt to commit a
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| - ANALYSIS:
felony punishable by death or imprisonment 1. “f1> i , . .
in the state prison for life; (23) any felony ¢ . ea Bargaining": Prosecuto; S Vlewp01nt. Prosecutors
in which the defendant personally used a ' qontend that case;settlemeng is an important part of the
dangerous or deadly weapon; (24) selling, b Justlce‘system and 1s~needea to insure proper charges and
furnishing, administering or providing heroin, i resolgtlon‘of bo;h.cr%mlnal and civil cases. They argue
cocaine, or phencyclidine (PCP) to a minor; .g tpat, plea bargalnlpg ’mest frequegtly does not result in
(25) any attempt to commit a crime listed - 5 lighter sentences; it results in disposition certainty.
in this subd1v1s1on other than an assault. e i For example, if a case merits a two year sentence but the
i court could impose a four year sentence, the opportunity
(d) The. prov151ons of this section shall not : to discuss the disposition with the defense counsel and
be amended by the Legislature except by L the prosecgtor enFltles all partlee to be informed of the
statute passed in each house by rollcall K prpbable,dlsp051tlon agd qould avoid unnecessary trials.
vote entered in the journal, two-thirds of The defendant may be willing to plead guilty if he knew
the membership concurring, or by a statute . 'thet tbe sentence would be qu years, but may insist on
that becomes effective only when approved - . trial if the;e washa.p0551blllty of a four year sentence.
by the electors. f i - »The opportunity to“discuss the matFe; ahead of time and
L ﬁ © to accept a plea based upon  a specified seéntence enables
DIGEST: 4 ' & , | ‘cases such as this to be resolved without the necessity
Z3m0n | | » ﬁgﬁé of trial. Qudges and prosecutors }ndlcate that so-called
Current law permits pleas of guilty in felony.cases conditioned € F ‘ ' "plea bargalns" represent dispositions based upon the
on specified punishment or a specific exercise of court powers. : - merits of the case rather than merely giving lighter
For certain sexual offenses, such a conditional plea is not K - -Sentences in order to dispose of cases.
authorized. Current law also requires that the reasons for : . i ' s - e e . L
any reduction or dismissal of a felony charge, or a sentence : 2. Exceptions Not In the Initiative. The initiative permits
recommendation by a prosecutor in a felony case, be stated in . | oy only three reasons for a negotiated plea (lack of evidence,
open court and placed on the court record (AB 632, Papan, ’ € ; material witness, or no change in sentence). Exceptions
Chapter 759, Statutes of 1981). Similar dlsclosure require- not allowed by the initiative include: '
ments also apply in misdemeanor drunk driving cases (driving , ' ‘ : ‘ ‘ . ’ ) L .
under the influence of an intoxicant or driving with a .10% ' , ~a. To Obtain Needed Accomplice Testimony. Prosecutions
blood-alcohol level). Restrictions also exist on reducing S : ~ frequently depend on accomplice testimony in order to
drunk driving charges. to avoid enhanced penalties on subsequent \ f o secure convictions. This testimony is used often in
convictions (AB 348, Levine, Chapter 941, Statutes of 1981). O ' murder cases, organized crime prosecutions, and gang
’ \ o o ; v1olence.cases:» In Los Angeles, the "Freeway Killer"
The initiative would prohibit plea bargaining in the superior was convicted in part on the testimony of his accom-
court for specified "serious felony" cases and for felony plice. . One of the-accused "Hillside Stranglers" is
driving under the influence of intoxicants or alcohol. The belng‘pyosecuted chiefly on the_testlmeny of his
measure defines "plea bargaining" to-include discussions in O accomplice. In Yolo County, Luis Rodriguez was
exchange for considerations by the prosecutor or judge relating v O convicted of murdering two Highway Patrolmen and
to charges or sentencing, ‘ R received the Qeath penalty because of the testimony
; R of an accomplice. In all of these cases, the accom-
The initiative would permit three exceptlons to the "no plea : - plice was given a plea bargain in exchange for his or
bargaining" prov151on- . o - . her testlmony In all of the cases, the plea bargain
. . ; O . . resulted in substantial prison time for the accomplice.
1. There is insufficient evidence to prove the people s case; Gy E . : The initiatiye would prohibit these plea bargains.
_ Co , o Prosecutors would be. faced with ‘two unsatisfactory
2. Testlmonj of a materlal witness cannot be obtalned; or | _ o “{ﬁ\;/optlons. grant the accomplice complete immunity from
. o - . N/ prosecution or try for a conviction without this tesgv
3. A reductlon or dismissal would not result in a substantial . . SR L Tenals ‘mony. Should the Hillside Strangler be given immunity and
change in sentence. ; . - o D S freedom in order to convict his accomplice? In proposed
= R R el e | o o~ f-.wleglslatlon on the issue of plea bargalnlng, exception
’ o 7 .0 is made -for cases in whlch testlmony of d co-defendant
: ‘ is needed to convict others. -The initiative, by its
K : ‘terms, eliminates this law enforcement tool.
~ (‘} -..‘.57._,
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b. To Protect Victims and Witnesses. Under current law,
in order to spare the victim of child molestation or
other sexual assaults the pain of court testimony gnd
cross—examination, the district attorney can negotiate
a disposition with the accused. Frequently these
dispositions result in substantial time in prison
although below the amount of time the person coglq _
have received if all charges were proved. The initia-
tive would prohibit this type of case'disposi§1on.
resulting in the victim being forced to testify in
court. ~ .

c. To Cure Procedural Problems. The initiative allows
plea bargaining based on grounds of insufficient
evidence or lack of a material witness. It does nqt
allow plea bargaining based upon other weaknesses in
the case. For example, if a prosecutor feels that a
motion to dismiss for denial of a right to speedy.
trial may have merit, he is precludad from accept}ng
a plea to a lesser charge to avoid this lggal ;ullng.
The initiative puts him in an all or nothing 51tuat}on.
Shouldn't the prosecutor be able to obtain,somg punish-
ment for a guilty person, even though full punishment
is prevented by procedural obstacles?

Forces the Prosecutor :To Show Hand. The exceptions con-
tained in the initiative generally allow plea bargaining
if the prosecutor cannot gain a conviction gt_t;ia}. Iif
the prosecutor attempts to comply with the initiative,
disclosure of weaknesses in the case would operate ?o
inform the defendant that the prosecutor will lose if
there is a tiial. The initiative, in effect, forces the
prosecutor to tell the. defense counsel all of Fhe weak~-
nesses in the case in order to settle a case without
trial. A defendant is unlikely to plead guilty if he
knows he would not be found guilty.

No Enforcement. The initiative does not contain an
enforcement mechanism nor does it specify the consequences
of a plea bargain in violation of its provis%on. In
contrast, most legislative proposals concerning plea
bargaining provide that an impermissible plga shall bg ‘
deemed withdrawn. The absence of any enforcing mechanism
in the initiative may render meaningless the purported
plea bargaining prohibition.

a. Secret "Bargains". Before 1971, there was no s?atute
specifically authorizing pleas with specifieq d}spoe
sitions. The practice in the courts was to indicate
the sentence but go through the public.charade that
nothing was promised in exchange for the plea. _Enact-
ment of Penal Code Section 1192.5 in 1971 ended the
practice of secret bargains and put them on. the recoxrd
for public scrutiny. One of the dangers of a "no plea

»
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bargaining" provision is that it may cause secret
dispositions as opposed to public dispositions.

. Although the initiative precludes discussion between

the judge and the parties to the criminal action
where the defendant agrees to plead guilty in exchange
for some benefit,- it would not stop discussions’ with
indications of "what the judge has done in previous
similar cases." The current plea bargaining statute
has the protection that the court may void the bargain
after further consideration of the matter and allows
the person'to withdraw the plea and enter a not guilty
plea. The "informal" system of "indicated sentences"
does not prowvide for this protectioﬁfQﬁThe court may
have to go through with the indicated sentence to
Preserve credibility for future cases.

ITwo-Thirds Vote Reguiremerit May Preclude Stronger Laws.
The initiative's plea bargaining provision may not be
amended except by a two-thirds roll call vote in both
houses of the Legislature. This means that fourteen
legislators in the upper house could, by themselves,
stymie any effort to strengthen the plea bargaining
"prohibition" by adding enforcing language.

Loopholes and Circumvention. Although the initiative

purports to end plea.bargaining in serious felony cases and

- felony drunk driving cases, it is drafted in a way that

allows circumvention of its intent.

‘a.

Bargains Only Prohibited In Superior Court. The
initiative only prohibits bargains in cases in which

an, indictment or information is the accusatory pleading.
Alinost all felonies are prosecuted first by complaint
injthe municipal court and then by information in the
superior court after the defendant has been bound over
for trial. The initiative does not prohibit plea
bargaining at the preliminary stage in thée municipal
court, :

0

Drunk Driving. Although the drafters of the initiative
may have intended the plea bargaining ban to apply to
misdemednor drunk driving cases, it clearly will not
apply. The provision applies only to information or

‘indictments which are felony accusatory pleadings. As
drafted, the plea bargaining provision will only cover

felony drunk driving. Additionally, ‘it will not cover
felony charges alleging driving with a .10% blood-
aicohol), level.

Not All "Seridus" Felonies Covered.- There are many

inconsistencies in the list of "serious felonies”
covered by the plea bargaining section. For exaniple,
if the charge were assault with intent to commit rape,

i
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there could be no bargain; if the charge were assault ¢ 7. Plea Bargain Disclosure: Another Approach. B :
with intent to commit oral copulation, there could be TR . perceived bans on plea bargains to be inef%ect?cau§e it
a bargain. Rape by intercourse is covered while rape i L curb@ng abuses (due to loopholes and the vatietve ;n
with a foreign object is not. Crimes for which pro- i g y - to circumvent the intent of the ban), the Legi { z SoYs
bation may be granted (such as burglary of a residence) decided that public disclosure of pléa bargagig 3a§r§

are covered while crimes for which probation must be ” f . : ‘ better way to curb abuses. Thus, th :
denied (such as selling PCP or heroin) are not covered. . ::x | Year required the court and diStéiCteaitgiiészuis %?f;
_ ( i ; Written reasons for all dismissals i
d. - Vague Exceptions. The initiative allows plea bargaining b | eleotog .3 Pleading. Since diStrigi giigiﬁéogsaOf e
if there is insufficient evidence to prove the people's i g elected officials, it was felt that the pOSSigil.ie £
case or if a material witness is unavailable. However, j g ; §dverse publicity resulting from the disclosure lfy ;
the initiative contains no requirement that insufficiency : v o inappropriate plea bargain would, by itself, be s f;? :
or unavailability be established in open court. Prose- 1 7 W pooentive for the district attorney to restéain ig or
cutors, therefore, may be free to continue current S her deputies. . | T
practices by basing all negotiated pleas upon these ol i
| 8. Legislation. AB 2730 (Goggin) would require the district

exceptions.
attorney to report the number of plea bargains entered

e. Charge Bargaining. A prosecutor can circumvent the into each quarter.

provisdion by filing "light." By filing only the charges

that he intends to bargain for, he will avoid the ¢ _%ﬁ
necessity of dismissing charges at the plea. If there ' i b
is no bargain, the prosecutor could seek leave of the oo
court to amend the accusatory pleading to reflect all i
charges. = @
. 4
£. "Mock" Trials. The initiative provides for a ban on BRI
pleas with specified dispositions. There are other Ol
ways to find guilt without a plea. For example, there Fol
could be a ’'trial on the transcript of the preliminary |
hearing. The parties could informally stipulate to the v
result of the trial. There could be a mock trial S
where the district attorney chooses to present evidence : g
of a lesser charge (or not all of the charges) in order ;
to effect a case settlement agreement. In other words, %
the results of a plea bargain can still be accomplished . :
in a circuitous manner. ' %
- ' ' coh
Death Penalty Cases. Thé4$hrrent California Death Penalty () §§§ k
statute is broad in/;;é/covérage. For example, murders g N\
committed during gﬁé'perpeﬁgation of specified felonies g
are punishable either by death or life imprisonment without 1
the possibility of parole. Even acco@plices who participate .
in the felony (i.e., the driver of the robbery getaway - I
~vehicle) are covered under this penalty. If the district e 3j®
attorney feels that the death sentence is inappropriate for . P
an accomplice, the initiative appears to preclude an agreed , it o ) : ‘ B
disposition to life without possibility of parole. It appears é LN C 7 ‘ no
to require a special death penalty trial even though the ( N: ) ' . o ‘
jury is expected to impose the lesser sentence. Much ° T~ T‘@
court time could be wasted by mandatory pursuit ‘of an T
inappropriate penalty. ‘ ¥ ' i
/ 1
| e
Ol N® |
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YOUTH AUTHORITY COMMITMENTS

TEXT: 7 |
Section 1732.5 is added to the Welfare and Institutlons Code,

to read:

1732.5. Notwithstanding any other provision e L

of law, no person convicted of murder, rape
or any other serious felony, as defined in
Section 1192.7 of the Penal Code, committed
while he or she was 18 years of age or older
shall be committed to Youth Authority.

The provisions of this section shall not be
amended by the Legislature except by statute
passed in each house by rollcall vote enteyed
in the journal, two-thirds of the membership
concurring, or by a statute that becomes
effective only when approved by the electors.

DIGEST:

Under current law a person convicted of a ?elogy in adult
court may be committed to the Youth Authority if under gl years
of age at the time of arrest. Generally, a person convicted of
a felony may be sent to state prison for a spe01§1ed term, or
be placed on probation and given up to one year 1n county Jjail.
A Youth Authority commitment represents a mldd}e ground alter-
native for young offenders. It is an indeterminate sentence
that may not exceed the maximum prison term that coul@ have
been received, but it generally exceeds the one year 1n.qounty
jail that may be imposed as a condition of felony probat}on.
Currently, persons convicted of firs? degree murder commlFted
when over 18 years of age are inelig%g}e\for Youth Authority.
U

The initiative would expand the offenses for Wh%ch ﬁ person
is ineligible for Youth Authority to all speqlfled serious
felonies" committed when over 18 years of age.

ANALYSIS:

1. Shorter Sentences May Result. The initiative eliminates
. the middle ground sentencing alternative for"youpg

offenders convicted of crimes designated as "serious
felonies." Probation may be granted upon conV%cF;on of
most of these crimes. Rendering a person igellglble for
commitment to Youth Authority, therefore, will not
necessarily result in a state pri§on sentence. In fact,
some persons may spend less time in custody than if they
were sent to the Youth Authority. For example, an 18.year
old convicted of burglarizing a residence in the daytime

[ | . o
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is eligible for a county jail sentence, probation, commit-
ment to Youth Authority, and commitment to state prison.
Giveﬁ the age and background, a prison sentence may be
inappropriate. Given the serious nature of the offense,
jail or probation may be too lenient. This proposal would
eliminate an appropriate middle ground -~ a commitment to
Youth Authority. If enacted, the court may decide to
sentence the offender to county jail or grant probation,
even though the stricter Youth Authority commitment would
be in order. !

Restricts Tougher Laws. The initiative will hamper legis-
lative attempts to strengthen its provisions. The initiative
provides that the Youth Authority restriction may not be
amended except by two-thirds vote of each house of the
Legislature. Yet the initiative does not restrict Youth
Authority commitments for persons convicted of many serious
offenses (i.e., rape by foreign object, assault with intent
to commit sodomy, etc.) nor does it apply to persons who
committed crimes when they were 16 or 17 years old and were
tried in adult court. AB 961 (Goggin) would exclude violent
felons from Youth Authority even if they were 16 or 17 years
old, so long as they were tried in adult court. The
initiative's two-thirds vote requirement would permit a
minority' of legislators to block this and other legislation
which would strengthen the law in this area.

Cost. According to the Department of Corrections, there
would be substantial cost to the State if this provision

were enacted. The operating and contracted cost would be
$127,815,500 and the capital outlay costs would be $160,930,000
(see Appendix "A" for full fiscal analysis). However, it
should be noted that the increased costs to Corrections may
be partially offset by decreased costs to the Youth Authority.
While per capita Youth Authority costs are substantially
higher than per capita prison costs, the sentence length of
prison stays are generally longer than Youth Authority
commitments. :

Another factor that must be considered is that Many of

“these young Offenders may not be sent to prison (see

paragraph #1 above). >

Legislation.

a. AB 961 (Goggin, pending) would exclude persons 16 years
of age and older from the Youth Authority if convicted
of specified violkent crimes; the measure contains an
exception in extremely unusual’ cases where the interest
of justice would best be served by a Youth Authority
commitment.
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. MENTALLY DISORDERED SEX OFFENDERS

TEXT: x | o

Section 6331 is added to the Welfare and Institutions Code,
to read: =

6331. This article shall become inoperative
the day after the election at which the
electors adopt this section, except that

the article shall continue to apply in all
respects to those already committed under
its provisions. .

The provisions of this section shall not be
amended by the Legislature except by statute
passed in each house by rollcall vote
entered in the journal, two-thirds of the
membership concurring, or by a statute that
becomes effective only when approved by the
electors.

DIGEST:
In 1981, legislation was enacted which repealed the Mentally

Disordered Sex Offender law (MDSO). -Under that law, a person
convicted of a sex offense could have been committed civilly

§1t0~a state hospital or local county mental health facility.

' The law contained provisions for outpatient release after

. certain court hearings. A MDSO could not be held under this

commitment for a period longer than the maximum possible prison
sentence unless committed under an "extension" petition. The
extensions would be for two additiocnal years. SB 278 (Rains,
Chapter 928, Stats. of 1981) repealed the MDSO law while
retaining its provisions for those persons previously committed.

The initiative would also repeal the MDSO law while retaining
its provisions for persons previously committed. It would :
disallow amendments unless approved by 2/3.0f each House of the
Legislature. . R o :

ANALYSIS:

1. kﬁlready Repealed.  The pu;pdée of this provision is
Lo repeal the MDSO. law for future sex offenders. This
‘has already been accompiished legislatively.

2. Freezes Current Law. Although the MDSO law has been
- repealed, the commitment and the laws concerning MDSO's
- still exist for persons committed prior to the effective
date of SB 278. The Legislature can .amend this provision
to insure public safety. For example, the Legislature

. —g5- .




& . o
considered measures in 1981 to require the digt;ict aptorney
to determine whether or not extended term petitions should
be filed and to limit outpatient release of MDSO's. If
these measures are again before the Legislatuye{ Fheyvmay be
enacted with a simple majority vote. If the,ln}tlatlve
passes, these public safety measures»yould require a two-
thirds vote, a requirement which could preclude their
passaga. :
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SEVERABILITY CLAUSE , AN
: Q‘-L\\ : JU
TEXT : " ’

Sec. 10. If any section, party, [sic]

clause, or phrase of this measure or the
% application thereof to any person or circum-
stances is held invalid, such invalidity
shall not affect other provisions or appli-
cations of the measure which can be given
effect without the invalid provision or
application, and to this end the provisions

i S of this measure are severable.

e L

1. Purpose. The purpose for this clause is to indicate intent
that unconstitutional provisions in the initiative should

Le ‘ not invalidate the entire initiative.
: S

2. Limits of Severability Clause. A severability clause does

’ not guarantee that constitutional provisions or applica-
tions would bé unaffected by unconstitutional ones. The
test of severability is whether the invalid parts of the
measure can be severed from the otherwise valid parts
without destroying the utility or meaning of the remaining
provisions: . ’

¢4

"It is settled that [a severability clausel,
even if broadly drawn, does not,@epfive the
judiciary of its normal power and duty to
construe the statute and determine whether

o - the unconstitutional part so materially
affects the balance as to render the ¥ntire
enactment void [citation]. In other vords,
the presence of a severalbility clause’ does.
not change the rule that an ungonstitutional
enactment will be. upheld in p4rt only if it
can be said that that part is complete in
itself and would have been adopted even if
the Xegislative body had foreseen the partial
invalidation of the statute." (Verner,
[1966]

¢

2]

i 245 Cal. App.2d4 29, 35.)

Thus, under the court's severakility test, it is problematic
whether the initiative's exclusionary rule, bail, diminished
capacity, or insanity sections will survive, even in part,

] o+ if elements of these.sectiéns are found to be unconstitutional.

b

g i S NN S o S N ST O TS o f—— s L i e R R SRR




8] “"g -
4
P 4
R LN
«% N -
; . 2, ) . While it is difficult to draft measures in a manner which
o~ . . : ' 5 will guarantee favorable court interpretation, careful 1
. ~ CONCLUSIONS o N I & drafting can eliminate most grounds for attack. The 5
oA £ 1 . initiative appears to have been formulated with little !
A , ! regard for the fact that unconstitutional provisions must
e i be struck down by the courts. Many of the initiative's e

‘The broad purposes of the initiative set forth in the preamble ! provisions are constitutionally suspect. These provisions
(protecting public safety and promoting victim's rights) are v cover almost all aspects'of criminal, cases.

indeed laudable. However, because of the manner in which it . B :

is written, it is highly questionable whether the initiative
will further these laudable goals.

€«

On its face, the "all relevant evidence" provision viclates
the Federal Constitution. Every case in which evidence
obtained by the police is introduced could be affected by

a ruling that this provision is unconstltutlonal The

Unconstitutional, misdrafted, or vaguely worded provisions i
'g $ number of potential appeals in such cases is staggering.

are scattered throughout the initiative. Thus, the actual
effect of the measure may be far dlfferent from its origirnal

intent. . { The diminished capacity provision suggests that evidence
. S ) 5 of mental disease is inadmissible on the issue of criminal
1. Constitutional Defects. In enacting public safety legis- »f intent. Until an appellate court rules, as is likely, that
/~lation, a lawmaker should be concerned that the measure _ i . this provision is unconstitutional, defense’ attorneys could
will effectively result in protecting the public. If ;f@ create reversible error merely by offering such evidence

there is general agreement that the measure will not pass
constitutional scrutiny, the measure will likely be void,
offering no public protection. Additionally, substantial
social and economic costs may result. Convictions stemmlng
from unconstitutional measures are likely to be reversed
on appeal. The reversals will cause expensive retrials and

knowing that a trial court won't admit it. Reversible
error could be built into every death penalty case through
this device. -

Many other provisions invite constitutional challenge.

For exampl=, elimination of the right to bail in non-
frequently yield different results. Convictions are more ) serious misdemeanors and the unlimited use of prior felony
difficult to obtain in retrials conducted years after the a convictions in- criminal cases rélse serlous/constltutlonal
crime occurred. For example, a retrial of a defendant questions. ‘o
accused of the Marcus Foster SLA murder resulted in an \ - : )
acquittal after the first trial's verdict of guilty. Contradictions and Sloppy Drafting. Although it is
Evidence becomes stale, memories fade, and witnesses difficult to write a statute so precisely that there are
disappear. o © no ambiguities, care in drafting can reduce the number

L ~ of differing interpretations of a given set of words or
The dangers of passing initiatixes. containing unconstitu- phrases. Such careyin drafting is largely absent in the
tional provisions are graphically demonstrated by the initiative which is so loosely worded as to defy clear
recent de0151on of the Supreme Court in People v. Ramos, interpretation. ;
30 Cal.3d 553. 1In 1978 a death penalty initiative was ;
passed which superceded a legislatively enacted death o For example, the "all relevant evidence" section is cited
penalty statute. Most observers believed the initiative i as the proponents' response to the exclusionary.rule. Yet -
contained an unconstitutional instruction which misinformed this provision makes no specific reference to the rule. "\
the jury as to the effect of a death verdict. The legis- S Moreover, if the authoré'_intent was to limit exclusion
lative statute-did not contain this provision and has since A " ‘of evidencé obtained through pollce misconduct, it is hard
been upheld as constitutional. As anticipated, in the to understand why it was written in a manner which operates
Ramos case the instruction required by the death penalty s to repeal the bulk of the California Evidence Code, thus
initiative was found to be. unconstitutional. Thirty death } wiping out criminal court rules ranging from authentication
verdicts are expected to be overturned as a result. The of documents to qualifications of expert witnesses.
cost of retrying these cases will be substantial, not to
mention the emotional strain on the victims, witnessesg The bail provision eliminates the right to ball but.
" and participants. In many of the cages, the defendant substitutes no clear standards to guide a judge in de01dlng

may avoid the death penalty becauseﬂthebprosecutor decides
the cost of retrial is. too great. Lawmakers should be
aware that enacting measures with similar constitutional
defects is'likely to bring-similar results.
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" who should be released before trial.
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The "safe schools" provision has no oneﬂmeaping_but a
myriad of possible interpretations and applications.

fhe ambiguities of the initiative are further cgmpounded
by its internal inconsistencies. For example,.lts ‘
constitutional declaration that-no relevant evidence

shall be excluded (with specified except;ons) mus? somehow
be read together with a statutory exclu51on.of gyldence

of diminished capacity. Similarly, a constitutional
mandate that prior felony convictions shall be used
"*without limitation” to enhance sentencgs must pe contrasted
with a statutory enhancement section whlcp, by its ?erms,
contains various limitations. By at?empt}ng to go in so
many directions at once, the initiative, if enacted, may
end up pulling itself apart.

Finally, it should be noted that the editors'of the
initiative failed to correct several grammatical errors,
misspellings, and misplaced phrases.

Litigation Explosion and Other Unintended Consequencesi
The initiative may have many results thgt were Qrobably
unintended by the authors. The sentencing hegrlng
provision requires probation office;s to be hired t?
contact retailers in minor“shoplifylng cases. The "plea
bargaining" provision would prohiblt‘nego?lated pleas.
with criminals to get them to testi?y_agalnst.accompl;ces.
The "use of prior convictions" provision reguires that N
felony convictions be used against victims of crime. The
"all relevant evidence" provision would regeal the current
provision protecting rape victims from their addressgs and
phone numbers being given in open cogrt: The two-thirds
vote provisions would make it more difficult for the
Legislature to pass measures designed to protect the
public safety. o

\
Y
W

The initiative may cause other unintended results because
of its constitutional ramifications. For example,
permitting the victim or his or her.counsel'at_youthful
offender parole hearings might require appointing a y
special counsel for the offender. Requiring restltgtlon
in all but extraordinary criminal'cgses may rgsglt in
state-paid attorneys defending criminals on civil c;a%ms
and in having jury trials on the amgunt of damages b:lng
"piggybacked" onto criminal proceedings. The right to
‘safe schools may cause the unintended resulthof court-

ordered busing.

major change in the law spawns ingreased lltlggtlon
?Xegi at%empt togiron out wrinkles. This was true6w1th
the passage of the determinate sentepce_;aw in 197 ‘(ah .
substantial number of appeals are still traqeaple to t adn
change) and the new drunken ‘driving laws that just passed.
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. At no time in recent history, however, has there been as

S

sweeping and as loosely worded a change as that proposed
by the initiative. Whatever their ultimate interpretation,
and whether or not certain provisions are declared uncon-
stitutional, it is certain that the passage of the
initiative will provoke a storm of litigation which could
overwhelm our appellate courts and substantially disrupt
the criminal justice system. It will be several yvears
before the dust settles and some sense of certainty
‘returns to the halls of justice.

Fiscal Priorities. While the public may want to commit
more tax dollars to pay for public protection, it is
uncertain that the public would want to spend enormous
sums of mgne&y on some of the items required by the
initiative. For example, counties will have to hire
probation officers to handle countless misdemeanor cases.
Courts will not be able to immediately sentence many minor
offenders; added costs of delayed hearings will result.

The bail provision may end up requiring judges to be on
duty in police stations if bail schedules are outlawed.
Court clerks will have to be hired statewide due to the
increased ministerial functions called for by the initiative.
Attorneys may hcve to be provided for Youth Authority wards
at over 6,000 annual parole hearings. = .

The initiative does not provide any mbney to pay for these
.and other costs occasioned by it. These new costs, which
would be mandated on state and local governments, will most

likely have to be financed by cutting other important
public services.

A definitive fiscal analysis of the initiative is impossible
because no one really knows what the measure means or what
effects it may have. Certain costs can, however, be esti-
mated ‘with a fair degree of confidence. At a time when

our prisons are overcrowded and a more than 50 percent
increase in population is forecast for this decade, the
initiative would increase sentence terms at an additional
cost of several billion dollars over that same time period.
Moreover, it is not at all clear . that increasing sentence

lengths for those already serving long terms is the best
use of limited prison space.

Our city and county jails are also bursting at the seams.
The initiative, through its bail provisions, may put many
more presumptively innocent people (pre-trial detainees)
behind bars when there are few enough cells for convicted
criminals to serve there. ‘

The provisions of the initiative, with the exception of
the restitution section, would become effective immediately
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upon adoption. The June election date is less than one
month away from the start of a new fiscal year for state
- and Tocal governments. Budget-makers at both levels should
‘be prepared to make immediate and major adjustments in the
event that the initiative does become law.
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. ; & ally Herger . A hl m . tt Y ic - Ulim
. f\ Lot Marian La Follette zggm g nmml PB ANALYSTS:
‘ # 5 Mel Levine : & Deborzh G. Agata
, ‘ i Matthew Martinez : ‘ . on Mary jo Rossi
¥ Alister McAlister ' g - - * “ . :
Lo Gwen M COMMITTEE SECRETARY:
i N DavinStI:::: QII' !mlna l ﬂ uﬂht B Darlene E. Fridley
it .
, "y . : 5 s ;
/ 4 TERRY GOGGIN
J/ . CHAIRMAN
i ’ = b
- I , February 12, 1982
oo |
G : t . s
3 MEMORANDUM
{ —
}? ’ TO: Geoffrey Goodman, Consultant
A{ 4
o b s FROM:  Deborah Agata, Analyst
«l W}‘ _-_________; _____ b__-._____....__-.._'”..._.._______...._...‘..._._..__ _______________
i | : ?
@ " i The following estimates are based On extrapolations from figures
iy @‘k provided by walter Barkdull of the California Department of :
i 2 Corrections on bersons affected and costs lncurred as a result of /
¢ . it the Gann Initiative.
-,
5 CDC estimated additional costs' from the Gann Initiative based on a
= minimum application of Sections 3 (f) ang 5 (enhancements)Qand .
(xﬁ ° Section 8 (sentencing). If Sections 3 (f) and 5 were applied broadly
; R ? ¥ in every possible case and with maximum enhancements,,prison opera-
‘ i ‘i tion costs and~capital outlay would be Substantially higher. Under
3 N B ' mindimum inmdte/year estimates, cpC Predicted additional operating
costs of $46.9 millign in Fy 86,"stabilizing to a Yearly cost of
| $75.6~million_by FY 93. capital outlay necessary for housingsthe
| minimum additional inma;es was $438.9 million. AT $77,000/bed, the
. : i maximun estimates’ call for additional capital outlay over the current.
» \ = . needs of $2.03 billion. Total contracted costs would range from a
‘ . v minimum of $340 million from FY 82 to FY 86 to a maximum of $1.46
' A oo . billion over the Ssame pericd. all of these<éstimatesrare in Fy 82
. © ¢ ‘ constant dollars. o
' : ‘?; N > Table I summarizes the total additional costs over the 5-§ear period
o ‘ S o RN ’ from FY 82 to Fy g6, Co B N -
o "{:27 K v o ’ . . :
S | } £ . To put these estimates into g larger context, compare them to the
‘ T . . @ CDC cost estimates ‘for predicted expenses and capital ocutlay without
© : o RIS the Gann additions. If we assume that operating costs in FY 89 will@
\‘ SN
. N
” < ~74- ‘ }
0 : = . T o Al
4 s (= ** ,\a’:v o ’ ﬂ N B % | » ’ B '
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be the average of the FY 86 and FY 93 projections (i.e., that inmates
will increase at a steady rate), additional operating costs will
range from a minimum of $61.3 million to a maximum of $241 million.
CDC has already estimated a prison population of 46,500 by FY 89. J o
At constant 1982 dollars, this represents operating costs of $607.3 : O “w o Grand Total
million. Similarly, capital outlay necessary to provide for the = i
46,500 inmates is estimated at $1.3 billion. Additional costs of o

Under SectionVB (Sentencing) ; 288,745,500

$438.9 million to $1.8 billion would be necessary. Table II summaxr -~ ﬁﬂ Mln%mum Addltl?nal Costs \ 778,853,800
izes the total prison operating and -building costs by the end of o Maximum Additional, Costs 3,489,515,500
the decade. : ‘ -
TABLE I | ¢ &
TABLE II
5-Year Costs of the Gann Initiative . N
Contracted Costs FY 82 Through FY 86 ; o - . 5
Under Sectionr 3 (£) & 5 (Enhancements) ‘ ' o «? ) PROJECTED PRISON COSTS BY FY 89-90 IN MILLIONS OF DOLLARS*
t; i 'E” o
Minimum Additional Costs $ 212,138,300 § - - Operating Costs
Maximum Additional Costs 1,331,700,000 . . fff@ Present Estimates ' 607.3
. , . Minimum Gann Additions 61.3
Under Section 8 (Sentences) g . 4 , . Maximum Gann Additions 241
Additional Costs 127,815,500 - i ' : : . Minimum Total £668.6
) 3 Maximum Total - 848.3

Total Additional Costs : , L , «
Capital Outlay N |

Minimum Additional Costs 339,953,800 . P | ‘ |
Maximum Additional Costs 1,459,515,500 s e | Present Estimates 1300
o ' ’ T AR ¢ Minimum Additions 438.9
g L = Maximum Additions 1800
Capital Outlay Costs - . . e ) Minimum Total 1738.9
: _ ; o : : Maximum Total 3100 ,
Under Sections 3 (f) & 5 (Enhancements) ’ . . . 82" doll . '
. s S Estima in constant FY cllars.
Minimum Additional Costs : 277,970,000 c e ) ' stimates in constan
Maximum Additional Costs ’ , 1,869,100,000 _ ® i

Under Section 8 (Sentencing) ’ ,
., additional Costs 7 160,930,000

/ g . ;

Total Additional Capital Outlay : . ’ F s < '
Minimum Additional Costs o ) 438,900,000 " ‘ § i
Mﬁgimum Additional Costs 'ZWOBO,OOO,OOO ; %

Total Costs 1% \

' : ¢ -

Under Sections 3 (f) & 5 (Enhancements) B
Minimum Additional Costs 490,108,300 i
Maximum Additional Costs ~3,200,800,000 - _ i

- e &
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ATTACHMENT 1

STATE OF CALIFORNIA—YOUTH AND ADULT CORRECTIOMAL AGENCY EDMUND G. BROWN JR., Governor

DEPARTMENT OF CORRECTIONS o ~ , @

SACRAMENTO, (A 95814 (916) 445~ 4737
630 K Street
P.: 0. Box 714

Department of Corrections
P Offender Information Services Branch

j ‘ )

Estimates and Statistical Analysis Section
November 4, 1981
Revised January 29, 1982

January 29, 1982 o . ; ,
GANN INITIATIVE N 5
(As amended July 6, 1981) |

Mr. Geoffrey A. Goodman, Consultant
Assembly Criminal Justice Committee
Room 2136, State Capitol
Sacramento, California 95814

Summary “6£. Revised Estimates
Section 3(f), 5, 8, and 9

Dear Mr. Goodman: RE: GANN INITIATIVE RE~-ESTIMATES - Section Estimated Description Reason for Revised Estimate

Attached are revised estimates of the Gann Initiative, as amended July 6, 1981.
Attachment 1 contains the departmental estimate, revised.to reflect major
changes in the methodology used by the Department of Corrections to estimate
all legislative measures and initiatives. Details of the changes, which were {:,
effective January 1, 1982, are given in the METHODOLOGY section. One major
revision is in operating costs, estimated for FY 1982-83 through FY 1986-87; ;
the prior estimate reflected operating costs anticipated between FY 1981-82

3(f) - Use of Prlor ‘Would provide that
Convictlons prior felony con-
victions shall be
~used without lim-

- itation for purposes
of enhancement of

(1) Reflects major as-
sumption changes

through FY 1985-86 using a lower per capita cost. In addition, the estimated
population impact has been increased over that provided in the November 4, 1981,
analysis, for reasons which are alsoc explained in the METHODOLOGY section.

Attachment. 2 contains a revision of the special estimate you requested for

Sections 3(f) and 5 of the Gann Initiatdive.

The estimated population impact

has been revised upward in accordance with our change in methodology.

Please call me if you have any questions on the attachments.

ﬂ}kgerell,

WALTER L. BARKBUAL
Assistant Director
Legislative Liaison

Attachments

cc: Brian Taugher, Deputy Secretary

Legislation and Legal Affairs Principal Program Budget Analyst ,{} Ralnss, repeals the

Youth and Adult Correctional Agency Department of Financt /\ MDSO program, effec- o
SN tivefJanary 1, 1982. A

Larry Wilson, Consultant : %? [ = i

Offlce of the Leglslative Analyst it « A o e

-77-

zBob Aguallo

5 < Habitual
Criminals

8 - Sentencing

9 - Mentally
Disordered
-Sex Offenders

Sentence

Would enhance sentence

for a serious felony by
5 years for each prior:
conviction of a serious
felony, as defined

Would prohibit committing

to the California Youth

Authority any person who

~ commits a serious felony,
- as defined, when the person
\“was age 18 or over

‘Would repeal the Mentally

Disordered Sex Offender
(MDSQ) program; current

MDSO's would remain in the

,btate hospltal

which became effective
January 1, 1982

(e.g. full per capita
cost., constant

FY 1982-83 dollars).
(See METHODOLOGY)

Population impact
changes

. An estimate is nbt

being provided
because recently
passed legislation,

Chapter 928, Statutes

of 1981 (SB 278,
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5 Gann Initiative _ -3~ - November 4, 1981
Gann Initiative -2- . November 4, 1981 ,f as amended July 6, 1981 Revised January 29, 1982
‘as amended July 6, 1981 Revised January 29, 1982 | o Estimate
Estimate : T -
(v ,
R INMATE-YEARS
N ~ Additional
: Current Proposed Time to . . : .
Number of Felons Time Served Time Served be Served P Sections ay Sectlolj : tal
Per Year (months) (months)  (months) s 3(f) and 5 = 8 Total
Sections 3(f) and 5 L 7 ;33?33 -8- _ égg : égg
Minimum Estimate &/ ! 1984-85 =0~ 1,615 1,615
s ‘ 1985-86 . 515 1,945 2,460
Violent felony o o . e 1986-87 1,545 1,965 3,510
- i A - :
- gg%" i gglgiigg CYA 1(1)g gg 1’;"; ?g % Plateau - level 3,610 = 2,090 5,700
= Prior CYA & no PPT 65 58 98, ) % " . = year : 1993-94 1993-94 1993-94
- Other serious felony }é D
- PPT & prior CYA 100 - 30, 102 . - 72 i
- PPT & no prior CYK 78 . 30 62 32 (S
- Prior CYA & no PPT = 145 30 70 B o | ,,
L TsTA— 7 0 j i : , PO :
O 1,210 j ‘ {2 OPERATING COSTS AND CONTRACTED COST*
M o _‘ 1 fﬁ Sections.a Section . ‘
Murder 20  -0- 116 116 oo AN &5 8 - Total
Other s,erlougogzlldony —% S e '0' | 2 +29 LK Contracted Cost  $212,138,300 $127,815,500 $339,953,800
. 4 - . ,‘i ) o . .
: ) i1
O f’% Operating Costs \
| R R o R o 1982-83 —o- $ 1,371,500 $ 1,371,500
8/ Minimum estimate - excludes persons with prior,‘ convictions for which no ~ ? ® : 1983-84 ‘ =0- , ;0"1733'288 ‘ ' ;?’Zgg’ggg
prison term or CYA commitment was served and reflects prior prison terms b g # ng-gg s 6 ;gg 900 2;:000’ 200 32'727’700
N i - . . . . R - R ) - . . . 5 OL 1i&ly
(PP?) and CYA' commitments charged. and prgvevc}: O §§ 1986-87 . 20,167,700 26,761,500 46,929,200
N © Full Year (1994-95) 47,740,800 28,411,600 75,552,400
i, | g ® |
S ERUIEE I Iy . S * .
Lt i SO . : ) . o . SR K o ‘ . . . X : . ~‘ ’
° i & Minimum estimate - excludes persons with prior convictions for which no
i | prison term or CYA commitment was served and reflects prior prison terms
?g E.: and CYA commitments charged’ and proved, o ERE ‘
O g = * 1In constant FY 1982-83. dollars.
- N . 5 =

G IR
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Gann Initiative o=l © . November' 4, 1981
as amended July 6, 1981 - Revised January 29, 1982
Estimate : t sl e

CAPITAL OUTLAY COSTS**

Sections. A Section -
3(f) and 5%/ 8 4 Total

1982-83 $ 39,655,000 $149,765,000  $189,420,000
1983-8U | 79,310,000 - 1,540,000 80,850,000 .
1984-85 . -
throu - N .
1990-32 . 159,005,000 19,625,000 - 168,630,000

160,930,000 $438,900,000

Tctal $277,970,000

2/ Minimum estimate - excludes persons with prior conv1ct10ns for which no
prison term or CYA ‘commi tment was served and reflects prior prison terms and
CYA commitments charged and proved.

*#% TIn 1982 construction dollars.
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Gann Initlative BRI
as amended July 6, 1981
Estimate

November 4, 1981
Revised January 29, 1982

Sections 3(f) and 5: Prior Convictions ‘and Habitual Offenders

o

SUMMARY :

The Gann initiative would provide that (1) any person convicted of a serious
felony, as defined, who previously has been convicted of such a felony shall
receive a 5-year. enhancement per prior conviction, and (2) any prior felony

-conviction of any person in. any criminal proceedlng shall be used without

limitation for purposes of enhancing a sentence in any criminal proceeding.
This revised estimate reflects recently passed leglslatlon and proJected -
increases: 1n admlssions. ~

o

SPECIFIC FINDINGS

Sectlon 667.5 of the Penal Code prov1des that 3-year and i-year enhancements
shall be imposed on any person who has been previously imprisoned for a
felony. A 3-year enhancement is imposed on any person convicted of a violent
felony (murder or voluntary manslaughter, mayhem, forcible rape, forcible
sodomy, forecible oral copulation, lewd acts on children under 14, any felony
punlshable by.death or life imprisonment, or any felony involving great bodily
injury or use-of ‘a firearm) for each prlor prison term served for a viclent
felony. When the 3-year ‘enhancement prov151on does not apply, a 1-year
enhancement is imposed for each prior prlson term. These enhancements may not-
be imposed for any prison term served prior to 10 years {for -3-year -
enhancemeénts) or 5 years (for 1-year enhancements) in which the defendant

remained free of both prison custody and ‘the commission of any felony offense.‘

Generally, current law (p.C. Sectlon 1170 (f)) also prov1des that the term of
imprisonment shall not exceed twice thé number of years imposed as the base
term unless (1) the defendant stands’ convicted of a violent felony as deflned

in Section 667.6, (2) a consecutive Sentence is being imposed on any person

convicted of a felony while confined in-a State prison, (3) an enhancement is
. imposed for using or being armed with a weapon, (4) taking, damaging or

destroying property, the loss for which- exceeds $25,000, (5) inflicting great

- bodily injury, or: (6) the defendant stands’ conv1cted oP fe10ny escape from an

1nst1tutlon. :
) 1)

lThe Gann 1n1t1at1ve would expand and increase the enhancement for past..

offenses. - Any person convicted of a serious felony as defined in proposed

~Section 1192.7 - which includes the violent felonies listed in Section 667.5
and adds many other serious offenses (e.g., attempted murder, assault with

1ntent to comit rape or robbery) - shall’ receive a 5-year enhancement for

- ~each Such prior conviction (not limited to prior prison terms Served for
‘serious felonleS) Tn addition, the initiative would provide that any prior -

felony conviction . nf any person in any criminal proceeding shall be used '
without limitation for ‘the purpose of enhancement of ‘sentericé in any criminal

-proceeding. (The prior version prov1ded that "any prior felony conviction ...
may be used ...") Legal staff interpretation of the change from "may" to °

?55511" 1s that thls would requ1re the Judge to 1mpose -a S-year enhancement ior‘

Tt :
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Gann Initiative
as amended July 6, 1981
Estimate

each prior conviction charged and proved.
limitation applying to enhancements for prior prison terms and the "twice the
base term" limitation would no longer limit the sentences received by persons
convicted of serious felonies who have been previously convicted of serious

felonies, as defined.

ANALYSIS:

November 4, 1981

Revised January 29, 1982

-In addition, the 5-year and 10-year

As mentioned previously, the 5-year enhancements would apply to prior

convictions for committing serious felonies.

However, this estimate does not

include those persons who were convicted of a serious felony, as defined, and
who received a non-prison sentence (e.g., probation) for such a prior
conviction because probation data relating to prior convictions is limited.
This estimate is also based on prior prison terms and prior CYA commitments-
charged and proved as discussed under Specific Findings. These 2 factors

produce a minimum estimate of the impact of Sections 3(f) and 5.

These provisions would result in at least 1,210 felons receiving longer
sentences. Felons who have prior prison terms (PPT) charged and proved and who
do not receive a PPT enhancement would receive an additional § years for each
such PPT; felons who currently receive 3-year enhancements for any PPT charged
and proved for violent felonies would receive an additional 2 years for each
such PPT; felons who currently receive 1-year enhancements for any PPT charged

* and proved for one of the other serious felonies listed in proposed Section *

7192.7 would receive an additional 4 years for each such PPT.  In addition,
felons who under current law would not receive an enhancement for & prior
California Youth Authority (CYA) commitment (from criminal court only) charged
and proved for serious felonies as defined in proposed Section 7192. 7Lwould

receive an additional 5§ years for each such commitment.

“(Under current law, a

prior CYA commitment is not considered a "prior prison term" fbr purposes of

sentence enhancement.)

Assuming a July 1, 1982 effective date, followed by a six-month lag befofe an
impact is seen on intakes, the impact in inmate-years of the additional time

"served is estimated to be:

- 1982-83

198384

-1984-85
- 1985-~86 .

1986-87

-0
0

515

: 1 y5U5

0

This group of 1 210 felons would stablllze at 3 610 1nmate-years in FY 1093-94

-83~
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Gann Initiative . S November 4, 1981
as amended July 6, 1981 Revised. January 29, 1982
Estimate T .

FISCAL FINDINGS:

METHODOLOGY:

"The contracted costs¥* for at least 1,210 felons entering prison between January

1, 1983, the assumed date the impact would first be seen on intakes, and June
30, 1987 is estimated to be $212, 138 300. Of this amount, operatlng COStb*
required between FY 1982-83 and FY 1986-87 is estimated to be:

1982-83 0
1983-84 0
198485 0 ,
1985-86 $ 6,726,900
1986-87 20,167,700
Full Year (1993-94) $47, 140, 800

*# In constant FY 1982~83 dollars.

Capital outlay required is eStimated to be (in 1982 construction dollars):

- 1982-83 $ 39,655,000
1983-84 79,310,000
1984-85 through 1990-91 159,005,000

Total | $277,970,000

K

1. The estimate is based on the projected institution population for
FY 1982-83 and the impact of recently passed legislation. The previous
estimate dated August 5, 1981, was based on CY 1979 and 1980 data and did
not reflect recently passed legislation.

The estimated populatlon 1mpact is higher than the 1mpact prov1ded in the
:November 4, 1981 analysis. This is primarily because the base year from
which to project population at a FY 1982~83 level was changed from FY
1980-81 to FY 1979-80. : v

2. Board of Prison Terms (BPT) data over a 21-month period provided the

following: the percentage of- felons convicted of serious felonies (60%)

. (includes the violent felonies specified in current law plus other serious

- felonies specified in proposed Section 1192.7), and the number of felons
who did (prior prison terms served, charged, proved, and enhancements
imposed) and did“not (prior prison terms served, charged, and proved, but’
enhancements not imposed) receive 3-year and 1-year enhancements for prior
prison terms according to Sectign 667.5 of the Penal Code.

~84-
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Gann Initiative ~8- November 4, 1981
as amended July 6, 1981 . Revised January 29, 1982
Estimate R

The percentage of felons with prior California Youth Authority commitments
(39%) is based on 1979 AdStats data. The percentage of felons who are sent
to California Youth Authority from criminal court (47%) is based on FY 1980-
81 data provided by CYA staff. The percentage of CYA commitments from
criminal court that are for serious felonies (60%) is based on data

provided in the 1979 CYA Annual Report.

The average sentence and time to be served in prison is based on 1980 OBIS
data.

Since prior CYA commitments are currently not enhanceable as a PPT, it was
assumed the percentage of prior CYA commitments that would be charged and
and proved would be the same as PPT's charged and proved (23.5% of those
with prior prison terms have their priors charged and proved). The
percentage is based on PPT information (for February 1979 -~ January 1980)
provided in the BPT publication, Sentencing Practices.

The estimated total number of felons convicted of serious felonies with
only prior CYA commitments for serious felonies was adjusted downward in
the estimate provided in the November 4, 1981 analysis to reflect only
those felons whose instant offense is a serious felony. The estimate
provided in the August 5, 1981 analysis did not reflect this adjustment,
thus it represented felons whose instant offense is a serious or non-
serious felony.

Major assumptions used in bill analyses include: (1) FY 1982-83 population
impact was based on population increases from the September 1981 Population
Projections, applied to historical data. Impact was then assumed to be
constant for each year thereafter. (2) All 1982 legislative bills are
assumed to become effective January 1, 1983, unless the bill is an urgency
measure or another effective date is specified in the bill. (Since this
initiative would take effect immediately upon approval by the voters, it
was assumed that it would take effect July 1, 1982.) A six-month lag is
assumed before actual impact on prison intake. (3) Because of overcrowd-
ing, the per capita cost reflects the cost of maintaining an inmate in a
new institution, as opposed to an existing facility. This cost includes
staffing necessary to open a new facility. (4) All costs are stated in con-
stant FY 1982-83 dollars. (5) Contracted costs represent total operating
costs for felons entering prison between FY 1982-83 and FY 198687, regard-
less of when those costs would be incurred.

-85~
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Gann Initiative -0- _ November L4, 1981
as amended July 6, 1981 Revised January 29, 1982
Estimate

8. Capital outlay costs are based on the follow1ng (1) because the popula-
tion now exceeds capacity, any population increase is assumed to require
new construction; (2) all costs are stated in 1982 construction dollars;
(3) a weighted average of construction costs for different custody levels
is used, assuming inmate classification custody levels remain constant at
current levels; and (4) capital outlay costs reflect the need to plan and
appropriate funds three years beforr .the expected population increase.
Thus, the capital outlay costs shown for FY 1982-83 reflects capital outlay

" that would be required for FY 1982-83 through 1985-86, and the FY 1982-84
capital outlay cost reflects the population increase expected in
FY 1986-87. When the population increase stabilizes after FY 1986-87, any
remaining capital outlay costs are shown as one figure.

COMMENT:
Related bill: SB 1285 (Davis et al.)

-86~
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November 4, 1981

Gann Initiative
Revised January 29, 1982

as amended July 6, 1981
Estimate

- Section 8: Sentencing

SUMMARY :

Section 8 of the Gann initiative would prevent offenders convicted of various
felonies committed at age 18 or older from being sent to the California Youth
Authority (CYA). This revised estimate reflects recently passed legislation
and projected increases in admissions

SPECIFIC FINDINGS:

Section 1732.5 would be added to the W&I Code stating no person could be
comitted to CYA if convicted of a serious felony, as defined in the proposed
Penal Code Section 1192.7, committed on or after the persons‘'s 18th birthday.
Serious felonies would include murder, manslaughter, assault, robbery,
burglary, rape, and child molestation, among other offenses.

ANALYSIS:

Assuming a July 1, 1982 implementation date and a six-month lag before impact,
an estimated 795 persons affected annually would begin “ntering State prison,
rather than CYA, in January 1983. The average sentence-ror 775 of these
felons would be 50 monthg; for the remaining 20 offenders, 180 months (for
second degree murder). The mean time Served by each of these groups, after
deducting preconfinement credits and good time credits, would be 29 months and
116 months, respectively. The population impact through FY 1986-87 is

estimated to be:

Inmate-Years

1982-83 o105
1983-81 © 820
1984-85 - 1,615
1985-86 1,945
1986-87 1,965
Full Year (1993-94) 2,090

The group of 775 felons would stabilize at 1,875 inmate-years in FY 1985-86,
while the group of 20 murderers would stabilize at 215 inmate-years in :
FY 1993-94. : _

-89~
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as cmended oy 6, 158 - November 4, 1981
Estimate” * vy 6, 1381 Revised January 29, 1982

FISCAL FINDINGS:

The total contracted cost* is estimated to be $127,815,500. Of this cost
?

$122,872,600 would be for inmate ¢ t :
estimated for. parole costs. are and treatment, and $4,942,900 is

The operating cost estimated through FY 1986-87 would be as follows:

o Total
Institution Parole Operagigg Cost# -
1982-83 $ 1,371,500 0 ‘
1983-8i 710,710,800 0 $18’3?8'§88
;934—8? 21,108, 200 Negligible 21,108,200
1982-8 | 25,405,600 $ 595,200 26,000,800
‘1 986-87 25,693,000 1,068,500 26,761,500
Full Year (1994-95) $27,312,600 $1,099,000 $28,411,600

* * In constant FY 1982-83 dollars.

Capital dgtlay required is estimated to be (in 1982 éonstruction aollars):

!

b 1982-83 v $ |

- 149,765,000

3 133323§ through | 1,540,000
‘\\\ ‘ | o roug ’ 1990-91 9, 625 , OQO
[T Total

$160,930,000

METHODOLOGY: |

1. T?g number of 1980 CYA admissions from eriminal court for applicable
: “gh gnses way obtained from CYA. This number was reduced by 5% to exclude
3 proportion of criminal court convictions in which the offender is
- under age 18}”\ (based on CYA data). Projected intake was calculated: by usin
CYA estlmate%,of annual admissions increases. ' | N

2.»‘g2§:gumperhoq‘youths estima;ed iolbe affected by the initiati;e each year
~ 'th"c?inhg'an§?d‘?r9m‘]'15$ t°’795' This change was due to the assumption
;A.,e YA regeck;on pollcy‘wgll remain in effect at least through FY 1986-87.

| )
o , b
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Gann Initiative . ~12- November 4, 1981
as amended July 6, 1981 Revised January 29, 1982
Estimate '

3. 1980 OBIS data was used in conjunction with CYA data to estimate average
sentence length and time served. For the estimated 30 persons convicted of
second degree murder, the assumption was made that a 15 years to life
sentence would be imposed. After applying preconfinement and good time

credits, actual time served reduces to 9 2/3 years. :

4, Major assumptions used in bill analyses ineclude: (1) FY 1982-83 population
impact was based on population increases from California Youth Authority
projections, applied to historical data. Impact was then assumed to be
constant for each year thereafter. (2) All 1982 legislative bills are
assumed to become effective January 1, 1983, unless the bill is an urgency
measur2 or another =ffective date is specified in the bill. (Since this
initiative would take effect immediately upon approval by the voters, it
was assumed that it would take effect July 1, 1982.) A six-month lag is
assumed before actual impact on prison intake. ' (3) Because of overcrowd-
ing, the per capita cost reflects the cost of maintaining an inmate in a
new institution, as opposed to an existing facility. This cost includes

staffing necessary to open a new facility. (4) All costs are stated in con-

stant Fr 1982-83 dollars. (5) Contracted costs represent total operating
costs for felons entering prison between FY 1982-83 and FY 1986-87, regard-
less of when those costs would be incurred.

5. Capital outlay costs are based on the following: (1) because the popula-
tion now exceeds capacity, any population increase is assumed to require
new construction; (2) all costs are stated in 1982 construction dollars;
(3) a weighted average of construction costs for different custody levels -
is used, assuming inmate classification custody levels remain constant at
current levels; and (4) capital outlay costs reflect the need to plan and
appropriate funds three years before the expected population increase.
Thus, the capital outlay cost shown for FY 1982-83 reflects capital outlay
that would be required for FY 1982-83 through 1985-86, and the FY 1983-84
capital outlay cost reflects the population increase expected in
FY 1986-87. When the population increase stabilizes after FY 1986-87, any
remaining capital outlay costs are shown as one figure. .

' COMMENTS:

1. CYA has implemented a policy of rejecting about 30% of the commitments from
criminal court. This policy reduces the number of youths who could be
affected by the Gann initiative because these youths would already be
coming to prison under CYA policy. This estimate assumes the CYA rejection
policy will remain in effect throughout the period covered by this «
analysis.

2. Recently passed legislation which are reflected in this estimate include:
AB 66 (Chapter 476, Statutes of 1981 )and SB 586 (Chapter 1064, Statutes

of 1981 ).

3. Related bill: AB 961 (Goggin)
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ATTACHMENT 2

Department of Corrections

Offender Tnforaies aomS. Branch Estimates & Statistical Analysis Section

) November 4, 1981
Revised January 29, 1982

GANN INITIATIVE
(As amended July 6, 1981)

Maximum Estimate of Sections 3(f) and 5

SPECIFIC FINDINGS:

Sections 3(f) and 5 of the Gann Initiati i
t : 5 of ve would provide that (1) any pers
gsgglgt?glggyassgiiogscfglony,sas defingd, who previously has been cgnSictgg of
L a .réceive a S-year enhancement per prior conviction
any prior felony conviction of any person in any criminal proceeding éh:;g ég)

One interpretation of thisz pro i i

i ) : posed change is that all prior convicti i
gludlng adult anq Juvenile convictions from eriminal court) for segiésgsféigg;
ies You}d be subject to a S-year enhancement, and not Jjust those prior '
convictions charged and proved as CDC legal staff advises. The "all prior con-

victions" interpretation produces a maximu 1 i
m estimat i
3(f) and 5 on the State prison system. #h@ of the dmpact of Sections

ANALYSIS:

Zgézem?:igﬁg gsﬁiwrzedreglects Aditional time being added to the sentences of
victed of sericin felonies and who eith i {
terms and/or CYA commitments (fi iminal S or reseined n brisen
" . M eriminal court only), or received a non-
prison sentence (e.g. probation) ior prior convictions éf serious felonies.

Thevfollowing chart indicates that a (4 ‘
. ) di pproximately 6,950 felons convict
serious felonies would~serve additional time in pr{son ranging fromcasd of

estimated 38 months to/?8 months.

~-90-
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November 4, 1981

tritiati —2- :
Gann. Initiatlve : : -Revised January 29, 1982

as amended July 6, 1981
Maximum Estimate

Additional

Number of Cu}rent Proposed time to be
felons time served time served served
MAXIMUM ESTIMATE &/ \  per year  (moaths) (months) - (months) ~
Violent felony ) : : : o o
- Prior adult & prior 120 -~ 58 - 136 : 78 :
juvenile o , i
- Prior adult only 945 58, . 96 3\
- Prior juvenile only 285 » 58 ‘98,1 L 'Aofﬁﬁn
Other serious felony. ' : s ; s AR o
- Prior adult & prior 490 30 o 108.} B 787sk
juvenile : W - R nos
_ Prior adult only 3,915 30 68 38
- 40

- Prior juvenile only 1,195 = 30 - 70 - |
3/ Maximum estlmate - reflects prior adult conv1ct10ns for serious felonles b -
and prior juvenile convictions originating from criminal court for serious

felonies.
A

lag before an . -
Assuming a July 1, 1982 °effective date, followed by 2 51x-month

impact %s seenyon’lntakes the maximum impact in inmate-years of ‘the add1t10na1
time to be served by approx1mately 6 950 fe1ons per’ year is estlmated to be

&t

1982—83 -0
1983-84 0
-~ 1984-85 . - 0 -
1985-R6 - 2,800 .
1986--87 - 8,400

For this group of 6,950 felons, 1nmate-years would stablllze at approx1mate1y
24,275 in FY 1994/95. ; :

G o {93

O

O

¢

Ty

T

DG i

oy

2%

R

PR

b _Prior juvenile conv1ct10ns for nonv1olent offenses were reduced to 1dent1fy

TR o e g |

Gann Initiative SRS e ~3-
as amended July ‘6, 1981
eMaxlmum Estlmate

November 14, 1951
Revised January 29, 1982

METHODOLOGY' S \\j-,v‘t~ o
1; The estlmate is‘based on the prOJected prison’ populatlon for FY 198?—83
and the 1mpact of recently passed legislation.

+The estlmated populatlon'lmpact,ls hlgher'than the impact provided in the
- November 4, 1981 analysis. ' This is primarily because the base year from

which to project population at a FY 1982-83 level was changed from
FY 1980—81 to FY 1979-80.

f2.‘@Board of Prlson Terms (BPT) prov1ded the follow1ng data

a.’ -Percentage of serious felonles as deflned in the Inltlatlve to ‘total
. felonles (60%) (bassd on: 21 months of data)

ﬁb.“\fNumber of felons convlcted of serious felonies with prlor adult and
- juvenile convictions for violent (felonies listed in Section 667.5(c)
of the Penal Code) and nonviolent offenses (nonviolent offenses
include felony and misdemeanor offenses). The BPT data do not
identify the specific offense for prior convictions

3. 'Prlor adult conv1ct10ns for nonviolent offenses were reduced to identify
only prior convictions for other serious felonies (violent felonies were
separately 1dent1f1ed) by the follow1ng percentages

a. 235 to 1dent1fy felonles only —-— Data provided in the 1980 Crlme and

‘Delinquency indicates that adult felony arrests represent 23% of
- total adult arrests (felonles and mlsdemeanors)

- b. “44% to identify other serious felonies — BPT data provides that MH%

of the felons sent . to prlson were fbr commlttlng other serious
felonles.”

22

‘only prior conv1ctlons for other serious felonles by the following per cenu-k
‘ages: ¢ ‘ _

o a;' ,3&% to identify felonles only i Data prov1ded in the 1980 Crime and
. Delinguency indicates that Juvenlle felony-level arrests represent
- 34% of EoEal Juvenlle arrests (felonles and mlsdemeanors) ‘

flb.l 7uuz to 1dent1fy other serious felonles -~ See 3 b. above.

‘7It 1s assumed that the cases. 1nvolv1ng serlous felonles committed by
'Juvenlles would be sent to crlmlnal court. : R

R
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Gann Iniéiative
as amended July 6, 1981

- November 4, 1981
Revised January 29, 1982

Maximum Estimate

5. To determine the -number of felons with prior adult convictions and prior
juvenile convictions for serious felonies, the following percentages were
applled to the total number of felons w1th prior adult conv1ct10ns for’

serious felonies:

d.

39% to identify the number of felons with prior juvenile convictions -—-
1979 CDC data indicates that 39% of felons sent to prlson had a prior

CYA commitment.

47% to identify the number of convictionstoriginating‘frommcriminal
court -- FY 1980-81 data provided by CYA staff indicates that 47% of
CYA commitments originated from criminal court.

60% to identify the number of criminal court convictions that are
serious felony convictions -- 16,9 CYA Annual Report provides that 60%
of CYA commitments orlglnatlng from criminal court were for serious

felony convictions.

o
&
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APPENDIX "B"

County Supervisors
Sreouerderlien o8 § wlifrain

February 22, 1982

Mr. Geoffrey Goodman ' o
Consultant, Assembly Criminal Justice Committee
Room 2136, State Capitol o
Sacramento, California 95814

Dear Mr‘AQgPdman;

initiative that was done by staff in Riverside County.

Attached is a copy of'an’anaTysiS of the "Victims' Bill of Rights"

*fhéfahé1ysisvfndicates‘that'thebinitiatiﬁe7wdu1d have an '$18 million

N

AT % W 2

PRI B e

e,

_annual operational impact upon Riverside County. While it is difficult
- to draw statistically valid extrapolations from a single analysis, if the.
- Riverside County figures were extrapolated statewide, the annual cost to ‘

- counties’ of the "Victims' Bill of Rights" would be $720 million. Because
“RivefSide'COunty_repreSents'dnly about ‘two and ahalf percent of California's
- Ppopulation, any statewide projections should be accompanied by caveats - B

.. explaining that the total is derived from a single estimate. ‘

I}dﬁfhogé’ihafythé afp§éhéd/js u$efu11tb‘ygyr*rQSearch,effOrt.

If you have any questions, please do not hesitate to contact me.

Very truly yours,

G R
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. BELTRAMI, Mendocine Gounty & Executive Direclor, LARR

- Sacramento Office '/ #201,11th &L B

RN

A

_ - SUNNE ‘WRIGHT McPEAK, Confra Casta Counfy m immadiate Past.Presitionl, Ol
CCounty. e MICHAEL D ANTONOVICH, Loy Adgoles County- s FRED F.COOP
County s HOWARD D. MANKINS, San Luls Otrspo County .
SWENDIMAN, Shasta County & JOHN M: WARD, San Mateo County = EARL
Y ENAAKE . -

> . Sacramento Office A ldg. "/ - Sacramento,CA95814 | Q14414011 ATSS 4733727
:  Washington Office. /. 1735 New York Ave., N.W., Sulte 501 /- Washington, D.C. 20006 1 202/763.757% - °

DAN McCORQUO

WITHYCOMBE,
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CSAC EXECUTIVE COMMITTEE: Prasident, THERESA GOOK, Placer County. & First Vice President, JAMES EDDIE, Mandocino Counly ® Second Vice President,
UENTIN L. KOPP, CHty.& County ol San Francisto @ WALT P ABRAHAM Brevenehs
ER; Alamuda County: @ PAUL FORDEM, San Diego.County % MARY KNAPH, Gt
DALE, Santa Clara Courity, # GAL McELWAIN San Beinardino Gounty 4 TLPHEN (

Stetra County 3t ADVISOR" Codnly Administrative Olficet. ALBERY P
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councilon Czx 1111111 1 Ju%tloe

M. Steven Zehner : -2- - 12/2/81
I?Aaggicun ES ; : ‘
350 BOX SPRINGS ROAD (3 RIVERSIDE, CALIFORNIA 92507 : o O o ® ‘
» “PUANNING (734,780 2724 Restitution:
December 2, 1981 , : - . ~ SUENILEJusTICE (11 E:'v §§;; 1; o : ‘
: reRowAVE R : This provision in the initiative does not change the practice

for ordering restitution in this county. It does raise false
expectations that restitution can be effected in most cases.
Today restitution is ordered unless there are compelling and

- extraordinary reasons why it cannot, i.e., the defendant is
indigent or is sent to state prison ‘

M. Steven Zehner, General Counsel ' - e
County Supervisors Association ‘
11th and L Building, Suite 201
Sacramento, California 95814 :
' I am advised that many victims of crime do not seek restitution,
even when it is offered to them. This ~may. be because they are
awarded claims by insurance companies, they are not interested,

Dear Steve:. c : o L O
: or do not understand the process.

s

Re: Analysis of Impact of Vlctlmb Bill of » B
nghts Upon Riverside County Government ThlS‘prov131on would require an additional $100,000 per year

in the Probatlon Department budget to carry out.

Right to Safe Schools: ‘ \

e

Several weeks ago 1 adv1sed you that I would meet with represen- .
tatives of Rlver31de County government, particularly those who ‘ o
have justice system respon31b111t1es and attempt to provide you
with some measure of the impact that the proposed Constitutional
amendment - the Victims' Bill of nghts - would have in this

»Thls sectlon is extremely vague. The Committee 1nd1cated that
it was intended to specifically require schools to be safe,
secure and peaceful. These conditions will be difficult to

county. Those meetings are now concluded, and observatlons ‘that define, and will place school districts in the position of being

have been made will be ref1gcted below. S . @sued lf a student is assaulted on campus. That is the Committee's
= s ' . O intention. . «

The initiative is extremely vague in a number of areas. In order ' : ,

to be able to deal with this problem, I contacted the Citizens . We have 150 such campuses in this county. Assuming that two

Committee to Stop Crime in Sacramento, 'and inquired as to what o . Ppeace officers could insure safe, secure and peaceful campuses,

was intended in specific sections of the initiative. I will ' ° _that would cost local government at least $9,000, 000 per year

reflect the Committee's intentions as each items is dlscussed o 'an additional 1aw‘enforcement personnel.

It is p01nted out that the security. system for the Los. Angeles
public school system is the second largestlaw enforceément
agency in that county Are these campuses safe, secure and
peaceful? . ‘

The first observation to be made is that there should not be a- -
Constitutional amendment to implement these programs, or laws.

The Constitutional amendments +ill require new laws to be

enacted by the legislature. The: frustration has been with the

legislature in the past, particularly with the Assembly Criminal

Justice Committee. This committee will st¢ill have-to pass out IR &
legislation, and it will be difficult to control language that :
_counties, and the justice system, can live with. In this instance,
the initiative process used to change the California Constitution

is no panacea. It likely will raise expectations of the citizens .
of the State, and also increase their lack of confldence in both '
local government and the leglslature. ~ ‘ SRy ) ]

Right to Truth in Ev1dence' .

"

It is expected that thlS prov1s1on would increase the number of
Jury trials conducted each year in this county, but probably -
would not change the mannerﬁfﬁ/which attorneys conduct their
business in court. No cost estimates are -made in this instance.

”Publlc Safety Ba11 h-" D R ST I E .

The 1n1t1ative is stlent as to where funds will come to. support
the new programs, or changed programs. As’ you will see in the
following pages, the initiative would impose ‘a great many new. 5
and 1dent1f1able costs upon counties. There are also more cost

The Commlttee proposes a new PenaI\Code section - 1192 .7, which
spec1f1es certain offenses for which public ‘safety bail would
be a consideration. Currently, most such defendants cannot be

' 1mp11cat10ns that cannot be measured at thls txme ' : : f]f? N releaged on bail because they cannot afford bail. This provision
o : T o *”o=* : ‘ would increase- Jall populations somewhat The extent is not
- - known. ; :
. ‘ . N e . ) . : ’ S " B ' . K A ’ ‘0 : o v
PLANNING AND COORDINATING CRIMINAL JUSTICE PROGRAMS IN IMPERIAL AND RIVERSIDE COUNTIES. 0 -97-
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_Existing practice in this county is for the District Atto

M. Steven Zehner -3- 12/2/81

Use of Prior Convictions:

It 1s"r¢ported Ehat under existing practice, most defense attor-

neys stlpu;ate' prior convictions, however it is estimated that

E?;slprov1s1on in the init%ative'could increase court time for

couit: up go abogt 20-25 minutes. This would further congest the
_ » a@nd require the addition of judges, cand court support

personnel. No esti i i i i
P eetion. timate is made regarding costs to implement this

Diminished Capacity; Insanity:

This section is made moot b e dimini i .
S y_the diminished capacity law whi
goes into effect on January 1, 1982. It is prgjethd ?gaghégg

cost impact of this provisi ini
ovision would be minimal, bec
are few such cases occurring now. ’ suse fhere

Habitual Criminals:

Thgre are two major areas for potential i in im i
this provision of the initiatise. The fi?gicgslgnzﬁgigzgnglng
:iztgﬁgsiitg~s§a§§ institutions. Currently these institutigns

: Irsting at the seams, and this secti : e
Situation. Resulting tension upon inmggégnaxguiga?%ggﬁzise the
result in lncreased assaultive behavior, disorders 'andldr
riots. The costs could be devastating in terms of’life health
safety, and in replacement of institutions. P heate

The second area is considersti i
' eration for the existing limitati
- .. - - > N B ons
ggeggmmlttmgnts te participation in the AB 90‘pr§gramQ Unless
fhere were fgrther exclusions, counties would exceed their
imits the 1rst year, and stand to lose this source of revenue

This county's loss becau thi A e
$1.7 million per yeag. se of this provision would Be up to

(3 N ' -
Victim's Statements: Public Safety Determination:

to maintain close liaison with victims of crime during th;ney

gg;giiuggtan{'trial.d Notice is sent to victims. and the
ity is extended for victi : an i
the procsedines’ :ctlms to attend any portion of
gglihsection would create a duplicate function in the course
maintgigrggzgdipgg, and require the Probation Department to

) iaison as well, It is estimated that i

- N ! G 4 ! 3 thlS :

duplicate fu?ct;on would cost an additional $500,000 per year

=98~
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M. Steven Zehner -4 12/2/81

Limitation of Plea Bargaining:

It is our opinion that the outright elimination of plea nego-
tiations would congest our courts further, and cause the dis-
missal of a large number of cases for failure to comply with

the State's speedy trial rules. Our experience, by tightening
the acceptance of negotiated pleas, has been an increased .
felony case backlog. This also impacts the county jails because
many of these defendants are in custody and will be forced to be
housed in those facilities for longer periods of time pending
their prosecution.

Another area of concern is the abolition of piea negotiations
for offenses involving driving under the influence. Many of
these cases would be dismissed for lack of speedy prosecution,
ultimately affecting county revenue by way of fines. It would
also result in a necessity for additional trial judges, prose-
cutors, and public defenders, and necessary court attaches.
These additions would have a significant impact on the county
budget, but they cannot be estimated at this time.

Sentenciﬁg:

This section prohibits certain convicted felons from being sen-
tenced to the Youth Authority. It is our belief that the courts,
stripped of this sentencing option, may prefer to sentence the
youthful offenders over 18 years of age to county jail, rather
than expose them to the elements within the state prison system.
Such action would further overcrowd the already congested jails.

Mentally Disordered Sex Offenders:

No estimated fiscal impact g

Summary :

The passage of this initiative will have serious and negative
impacts upon both county and state government. Increased costs
have already been discussed in many areas.

Both adult and juvenile institutiens in this county are already
exceeding thelr rated capacities, and this measure would aggra-
vate that problém. The county would have to escalate its
‘capital construction plans, for which there are no funds to carry
out. Presently, $40 million is needed to construct a new jail

to meet existing population levels. Another would be needed by
1985, and it could cost up to $80 million to construct. Both
initiatives, and legislation can be passed within a year, but it
takes 5 years to design and construct new jails and prisons,

The initiative probably will raise expectations of the public 5
that the crime problem will change overnight, when neither state :
nor local government is fiscally prepared to meet the increased

~0g -
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M. Steven Zehner -5- 12/2/81

workloads that the initiative would create, nor accomodate the
increased institutional populations.

The costs projected in this paper are only estimated, based upon
discussions with local officials. The total annual costs to the
county would be higher than these estimates, because of the

need for additional courtrooms, judges, support personnel, etc.
Additional staff to the County Counsel would also probably be
needed to handle the increased lawsuits against the county for
conditions within the jails and juvenile halls, failure to pro-
secute offenses on school campuses, etc. S

At current prices, the annual operational costs to implement this
initiative in this county are estimated at $18,300,000. The
ten-year cost could well exceed $300 million, with inflation con-
sidered. . :

The ten-year capital construction demands on the county, which
would include construction of two year jails, and two new
juvenile institutions, would -exceed $200 million.

I hope this information will be of assistance to you, 1f you,
or others, have questions regarding this analysis, please contact
me.

—E

Sincerely.-~yours,

Ayt U BN

Richard J. Kenyon
Regional Planning Director
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