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great solution to the problems of delinquent miscon­
duct: Instead, there is a need to reassess our views 
of youthful "problems." Stop-gap measures which 
should be expedited include the closing of brutal, over­
crowded prisons and jails, an increased use of diver­
sion, and any other pragmatic means of reducing the 
cruelties of the juvenile justice system imposed upon 
those unfortunate children caught up in it. 

Although the radical theorists may not have all the 
answers for dealing with juvenile justice, some of 
their suggestions have been implemented. These 
changes have moved the system closer to the legal 
ideals upon which this country rests, but the shrink­
ing economy and the resulting political drift to ~he 
right may seriously impede the kind of sweepmg 
changes which radical criminologists support. 

'1~1he Emergence _~f Determinate Sentencing 
~ 0 BY DAVID B. GRISWOLD, PH.D., AND MICHAEL D. WIATROWSKI, PH.D. 

\ Department of Criminal Justice, Florida Atlantic University, Boca Raton 

T
HE EMERGENCE of determinate sentencing is a 
relatively recent phenomenon. It has only been 
since the U.S. Parole Commission (formerly 

Board of Parole) adopted parole guidelines in 1973 
that several atates have followed suit. Although this 
trend has been less pronounced for.- juveniles, a 
number of states have enacted or are considering 
legislation requiring determinate sentencing for 
juveniles as well as adults. 

In this article we will explore several issues 
related to the movement toward determinate 
sentencing. Besides examining some of the defini­
tional issues, the discussion will focus on an over· 
view of this trend, arguments and counter· 
arguments for determinate sentencing, types and 
methods for formulating sentencing guidelines, and 
future prospects for determinate sentencing. While 
scant evidence is available for assessing the impact 
of determinate sentencing, there is some recent 
research which deals with issues related to it and 
this evidence will also be scrutinized. 

Defbl1ng Determlnate Sentencing 

There is considerable disagreement over how to 
define determinate-indeterminate sentencing. For 
example, Dershowitz (1974~298) has stated, IIA 
sentence is mora or less determinate to the extent 
that the amount of time to be served is decided not 
by the judge at the time the sentence is imposed, but 
rather by an administrative board while the 
sentence is being served." This definition is defi­
cient in at least one important respect. All sentences 
imposed by parole boards would automatically be ex-

cluded as determinate even if an inmate's sentence 
was determilled shortly after incarceration. An 
alternative definition of determh'late sentencing 
systems is: CC(l) with explicit and detailed standards 
specifying now much convicted offenders should (i.e., 
ordinarily be punished), and, (2) to the extent they 
use imprisonment, with procedures designed to en­
sure that procedures designed to ensure that 
prisoners are informed early of their expected dates 
of release" (Von Hirsch and Hanrahan, 1981: 294). 
Like the previous definition offered, a problem with 
this one is the idea that sentences must be relatively 
fIXed is ignored. 

This leads to our proposed definition: A senttmcing 
system is determinate to the degree that (1) it is based 
upon explicit standards or guidelines which specify 
how much punishment on offender will generally 
receive, (2) the offender is notifJed of lhe punishment 
impo8ed be/ore a large portion of the sentence is actu­
ally served, and (3) the sentence is relatively fIXed 
(i.e., although it may be altered, the sentence served 
corresponds closely with the original sentence). Ex­
amples of extreme forms of sentencing should fur­
ther illustrate the difference between determinate 
and indeterminate penalty systems. At one extreme 
the convicted offender would receive a fixed 
sentence imposed by a judge which could not be 
altered. In other words, the actual sentence would be 
identical to the expected sentence. At the other end 
of the spectrum an offender would receive a sentence 
of one day to life and the actual time served could be 
anywhere within this range. The former is similar to 
determinate sentencing schemes in several states to­
day, while the latter approximates indeterminate 
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?ell;te~ci~g for adjudicated delinquents in most 
JurIsdictions because often incarcerated delinquents 
can be held to any point up to their age of majority 
~us, determinate-indeterminate sentencing can b~ 
Viewed as on a continuum, although wa would be 
hardpressed ~ find actual examples of the extremes. 
Instead, relative to one another, sentencing schemes 
are more or 16'ss determinate. 
~etenninate sentencing should not be confused 

With mandatory sentencing. Many states have 
recently enacted legislation requiring minimum 
sentences for offenders convicted of certain crimes 
States which have passed laws mandating minimu~ 
senten~es for criminals convicted of offenses commit­
ted With firearms are prominent examples. 
However, mandatory sentencing laws are not 
nece.ssarily determinate because an offender could 
receive a sentence of 3 years to life, for example, 
under some of these statutes. This violates our 
definition because sentences such as this are not 
r~latively fixed and imposed shortly after convic­
tion. Li~ewise, guidelines or standards are not 
necessarIly part of mandatory sentencing laws. 

Impetuses for Determi1Jate Sentencing 

The p~omise of reducing sentencing disparity and 
the demIse of the "rehabilitative ideal" coupled with 
the return to classical conceptions of punishment 
have probably been the primary reasons for the 
movement toward determinate sentencing 
although several other impetuses will also be men~ 
ti.o~ed •. These for~es have not only led to growing 
dlstllus~onment Wlt~ indeterminate sentencing, but 
determmate sentencmg has been increasingly view­
ed as an alternative. 

Reducing Sentencing Disparity 

. The assertion that there is disparity in sentences 
Imposed on Clsimilarly situated offenders" is well 
documented (Bagley, 1979; Berger, 1976; Carey, 
1979; Clancy, et aI., 1981; Dershowitz, 1974; Forst, 
et ~l., 1979; Frankel, 1973; Greenberg and Hum­
phrIes, 1980; Hoffman and Stone-Meierhoefer 1977' 
Kennedy I 1979; Perlman and Stebbins' Schuihofer' 
1~80; Singer, 1978; Van den Haag: 1975' Vo~ 
HIrsch, 1976; Wilkl.ns, 1980),1 , 

This generalization applies to variations in 
sentences between jurisdictions, differences in 
s?ntences imposed by judges with a single jurisdic­
tIon, and dissimilarities in sentences meted out by a 
single judge. Even though sentences are generally 

'''Similarly 811uatud olfclldor." litO !holH! convIcted or corn 18r8blo C 1m equlvalen~ backlll'Qund choracU!rleUc. (Cor fxomptc. criminal hl.IWI')IJ. r ft. with 

strongly associated with the seriousness of the ins­
tant offense and criminal history (Gottfredson and 
Gottf~edson, 1980), a number of other factors playa 
role m sentence d~cisi~nmaking of judges, parole 
boa:ds, or ~the~ legislatively designated sentencing 
bodles. GUldelmes can serve two important func­
tions (Von Hirsch and Hanrahan, 1981). They can 
ha-/e the effect of reducing unexplained variation 
from sentencing norms because the sentencer must 
choos? a sentence within a recommended range or 
explam the reasons for deviation from that standard 
range. More critically, sentencing standards ensure 
that th? basi~ for poli~y decisions (for example, fac­
tors weIghed I.n the guIdelines) become explicit. The 
extent to whIch determinate sentencing has suc­
cee?ed ~t achieving these objectives are issues 
whIch WIll be explored later. 

The Demise oftbe Rehabilitative Idem 

A}one, sentencing disparity can probably not ex­
plam the trend toward determinate sentencing. In 
the 196~'s and 19~0's rehabilitation (or treatment) 
~as co~mg ull;der. mcreasi~g attack. Rehabilitation 
IS consistent With mdetermmate s~ntencing because 
? s~stem o~ indefinite sentences allows criminal 
Justice offiCIals to prescribe treatment which cor­
responds to the unique characteristics of each 
offender. 

The "rehabilitative ideal" has been challenged on 
sev~ral gr~unds, but, moat fundamentally, critics 
have questIOned the effectiveness of rehabilitation 
at altering t?e behavior of convicted criminals. More 
than anythmg, the "Martinson Report" has prob­
ably been responsible for the continuing criticism of 
the efficacy of correctional treatment. In a summary 
of the report in which over 230 treatment studies up 
to 19.67 were e?alu?ted, it was concluded, "With few 
and 1801a 'ed exceptums, the rehabilitative efforts that 
have been reported so far have had no appreciable ef­
fect on ;e~idivism" (Martinson, 1974:25, emphasis in 
the OrlgIllal). Martinson's assertion is consistent 
with other reviews of the efficacy of correctional 
treatment (Bailey, 1966; Brody, 1976; Greenberg 
1977; Robison ?nd Smith, 1971; Romig, 1978). ' 

The conclUSIon that rehabilitation has been 
largely unsuccessful has not escaped criticism 
(Adams, 1976; Glaser, 1979; Palmer, 1976). For ex­
ample, the noted jurist David L. Bazelon views the 
current rejection of the rehabilitative ideal as 
CCbrutal pessimism" (Empey, 1979: 412): 

Rehabilitation ••• should have never been sold on the premise 
that it would reduce crime. Recidivism cannot be the only 
moaaure of what is valuable in corrections. Whether in prison 
or douht, every pel'8Vn i8 entitled to physical necessities, .medical 
an ealth services, and ameaaure of privacy. Prisoners need 
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programs to provide relief from boredom and idleneM • • • 
libraries, daMes, physical and mental activities. 

Glaser has offered other reaoons for not prematurely 
abandoning rehabilitation as a goal of our justice 
system. Too ofteIl the issue of what kinds of treat­
ment for what types of offenders under what condi­
tions is most appropriate is ignored (Adams, 1976). 
In addition, methodological problems in the evalua­
tion of correctional programs, redimentary and 
simplistic theorizing, and inadequate implementa. 
tion may explain the failure of rehabilitation 
(Glaser, 1979j Palmer, 1976). However, perhaps 
most critically the focus has been on the rehabilita­
tion rather than the habilitation of offenders. 

•• , m08~ arrestees for felonies in the United States began their 
difficulties with the law as young teenagers, or even as pre. 
~enagers, who never, or hardly ever. led a law-abiding or self. 
supporting life. Thus, the central problem in recidivism reduc· 
tion is to habilitate them, to help them experience legitimate 
adult roles long and succeoofully for the first time. (Glaser, 
1979: 269). 

In spite of the rejoinders, there has been growing 
support for the basic conclusion of the "Martinson 
Report" (Sechrest et aI., 1979). Yet, even Martinson 
(1979) modified his original position in light of addi­
tional findings, but his research suffers from serious 
methodological flaws (especially because it ie. nonex­
perimental). The disillusionment with rehabilita­
tion is not analogous with its abandonment because 
it is still practiced in virtually all correctional 
systems in the United States, even though some 
treatment programs have become "voluntary." 

Although sentencing disparity and the decline of 
the rehabilitative ideal have been the primary im­
petuses behind the trend toward determinate 
sentencing, there have been lesser reasons. Among 
others, the focus on rehabilitation has led sentenc· 
ing authorities to be forward rather than backward 
looking and to consider factors unrelated to the 
offense such as employment prospects, mental condi­
tion, and attitudes (Dershowitz, 1974). Rehabil· 
itation as a goal of our justice system places few 
constraints on the decisions of authf>rities who deter­
mine the actual sentence to be served. Thus, senten· 
cing decisions may become capricious, arbitrary, 
Ilnd SUbjective. Again, this points to the criticism 
that judges and other sentencing bodies have 
historically been given little guidance to structure 
their decisionmaking. 

With regard to juveniles, a number of critics have 
recently e:,.cprcsscd their disenchantment with the 
juvenile court. This disillusionment is reflected in 
an oft-quoted statement by Justice Fortas in speak­
ing for the majority in the Kent (1966) decision. He 
noted, "There is evidence, in fact, that the chIld 

receives the worst of both worlds: that he gets 
neither the protection accorded to adults nor the 
solicitous care and regenerative care postulated for 
children." Not only did the Supreme Court begin to 
question the doctrine of parens patriae, but the 
President's Commission on Law Enforcement and 
Administration of Justice (1967) was skeptical as 
well. No longer was the doctrine that the court was 
the benevolent surrogate parent acting in the best 
interests of the child blindly accepted. Instead, it 
was argued that juveniles should be provided with 
virtually all of the due process safeguards afforded 
adults. The juvenile justice system has become more 
similar to the adult Systelll; the adoption of deter­
minate sentencing in several states is consistent 
with this trend. 

Some Dissenting Views 

Although there are numerous proponents of deter­
minate sentencing, the movement has also been the 
subject of criticism. As emphasized, one of the 
primary reasons for determinate sentencing is to 
reduce sentencing disparity, but it has not escaped 
criticism on this point (Alschuler, 1978; Bazelon, 
1978; Clear et al., 1978; Flaxman, 1979; Greenberg 
and Humphries, 1980; Schulhofer, 1980). A major 
contention is that if discretion is largely eliminated 
at the sentencing stage, it will not necessarily 
reduce santencing disparity unleea there is concomi· 
tant structuring of prosecutorial discretion. The 
basic aeacrtion is that sentencing discretion will be 
replaced by prosecutorial discretion in the charging 
decision, still leaving us in the position where 
similarly situated offenders do not receive com· 
parable Hentences. Limited evidence has suggested 
that this may be the cause (Clear et aI., 1978), but 
research funded by the Ntltional Institute of Justice 
should provide further evidence on this issue (Pro­
ject on Strategies for Determinate Sentencing, 
forthcoming). In contrast, Gotfredson (1979) found 
that the U.S. parole guidelines had the effect of 
reducing sentencing variation for similarly situated 
offenders. Still, at least determinate sentencing 
represents a beginning which could serve as a foun­
dation for structuring prosccutorial discretion (Ken· 
nedy, 1979). 

Perhaps the most common criticism of deter­
minate sentencing is that cven if sentences are more 
uniform, they will not necessarily be more just 
(Clear et at, 1978j Empey, 1979; Flaxman, 1979; 
Greenberg and Humphries, 1980; Miller, 1979). For 
example, almost certainly the sentences proposed by 
some advocates of detE'-rminate sentencing would be 
more punitive than existing sentences in most 
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jurisdictions (Fogel, 1975; Van den Haag 1975 
1978; Wilson, 1975). On the other ha~d, th~ 
sentences proposed by Von Hirsch (1976 1981) 
would be more lenient than current ones. Ob;iously 
then, t~ere i~ nothing inherent to determinaU: 
csente~cmg which neceeaarily dictates more severe 
or lement sentences, for there is wide variation hi 
t~e ~nten.ces poat';ll~ted by different schemes. 
Llk~wlse, little empmcal information is presently 
ava~l~ble to adequately assess the comparative 
pun~tl~eneea or determinate sentencing, although 
pre!lmmary eVIdence from a study in California has 
IndI~~ted that ?eterminate sentences are no more 
pumtlve than m.de~rminate ones (Brewer et aI., 
1981). Othe~ pr~hmmary information has indicated 
that .there IS .l~kely to be wide variation in the 
relative pumtiveness of determinate p&nalty 
sy~te~s (Von Hirsch and Hanrahan, 1981); some 
guIdelines mandate more severe sanctions while 
oth~rB call for more lenient ones. Too, we are 
remmded of a comment by Dershowitz (1973:214): 

No system of preventive confinement-even one with precise 
definitions, adequate Jlrocedures, and a requirement of past 
misconduct-will be free of substantial coate and sacrifices of 
other important valuoa. All that any framework can hope to do 
is to help clarify and articulate the values at st4ke ••• a juot 
balance must be struck between the legitimate interests of 
crime prevention and tho equally legitimate interoats of in. 
dividualliberty. 

Ultimately, the ieaue is not simply whether 
sentences are more or leas punitive under deter­
minate penalty systems, but whether determinate 
sentencing promotes justice. 

The Return to Classical Conceptions 
of Punishment 

The ~b~ecti~e of reducing sentencing disparity and 
the dIsll1U810nment with rehabilitation have 
cul~inated in a re:urn to classical conceptions of 
punishment. To brIefly summarize tht~ classical 
school of criminology differed fro~ the positive 
sc:hool in seve:al impol~ant respects (Jeffery, 1970). 
FIrst, the pOSitive school focused on the criminal 
while the clruiSical school focused on the crime: 
Second, although the positive school adopted the 
concept of natural crime, the classical school relied 
upon a strict legalistic definition of crime. Third in 
contt:as~ to the po~itive school which based its st~dy 
of cnmInal behaVIor on scientific determinism the 
claeaical school postulated the doctrine of free ~il1 
Finally, indivIdualized treatment of criminals wa~ 
emphasized by the positive school, but the classical 
~hoc:>l advocated a definite penalty for each crime. It 
IS e,?dent, t~erefore,.that determinate sentencing is 
conSIB~nt With ClasSIcal conceptions of punishment. 
Beccana (1963:99, emphasis in the original) was one 
of the earliest proponents of the classical school 
and, in his clasflicol treatise entitled: On Orimes and 
Punishment which was first published in 1763 he 
emphasized: ' 

In ordtr (or punuhment fIOt w be, I'n every instance an act o( 
uiolen~e o( one ?r many asain.t a priuote citizen, it mUl!t be 
e~,entUJlly publIc, prompt, nece"ary, the le08t po"ible in the 
gillen circumstance" proportionate w the crime .. dictated bv 
the law.. J 

Beccaria's position corresponds with a number of 
contemporary advocates of determinate sentencing. 

Trends in Determlnate Sentencing 

Another common criticism is that institutional 
co~trol over the behavior of inmates will be under. 
~med because inma~5 will no longer have incen­
tIVes to conform to institutional rules if their 
sentences are prescribed prior to incarceration 
(Miller, 1979). However, even under determinate 
sentencing, inmates generally receive reduced 
Gentences for conforming to prison rules and in some 
Cll8eS the orisi;nal sentence can be lengthened. 
~though there IS scant evidence on whether institu­
tional miscondUct will increase under determinate 
sentencin~, preliminary research has suggested that 
the appoInte may be the case (Wilkins, 1980). 

In sum, even though there are critics of the deter­
minate sentencing movement, many of the issues 
which they have raised await further empirical in. 
vestigation. Likewise, th\3ir views are in the min­
ority and there is no indication that the trend 
toward determinate sentencing will subside in the neal' 
future. 

As noted in the beginning of the article, It was not 
until the U.S. Parole Commission adopted parole 
guidelines in 1978 that we can speak of determinate 
sentencing in the United States. By 1981 16 states 
baa adopted sentencing or parole guid~lines and 
determinate sentencing legislation remains under 
consideration in several other states (Von Hirsch 
and Hanrahan, 1981). This number excludes states 
which have formulated comprehensive sentencing 
guidelines for juveniles such as California and 
Washington. Determinate sentencing for juveniles 
has been more restri.ctive than it has for adults. 
However, several states have moved in the direction 
of de~rminate penalties for juveniles. For example 
N~v.: York passed legislation in 1976 requiring 
mInlmUm sentences for certain juveniles commit­
ting Class A felonies (which are very oerious of­
fenses) and Colorado has enacted legislation requir. 

" c_ ---~---~-~~-------------"'---------.l.....-.--------________ """" ___ """"'''''''''....L''~ 
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ing minimum sentences for some violent juvenile of­
fenders and offenders committin?, a sec?nd felony. 
Even though determinate sentencIng legtslatlon has 
been relatively limited for juveniles, one of the two 
most imiJortant trends in juvenile justice has ~een to 
curtail the discretion of judges and other designated 
sentencing authorities in setting the rel~ase .da~s of 
juvenile offenders committed to InS,~tutlons 
(Susmann, 1978). Too, there is little .in~icat1o~ that 
this movement will wane because ~t IS cons~st~mt 
with the trt'lnd toward treatingjuvemles committIng 
crimes more similar to adults (Empey, 1979). 

As indicated in table 1, some 10 states had 
established sentencing guidelines while 6 stateb had 
adopted parole guidelines for adults by 1981 (Von 
Hirsch and Hanrahan, 1981). On the other han?, 
parole release has been eliminated ~n so~e SIX 
states Although there are numerous dimenSIOns on 
which' guidelines could be examined, generally they 
have been prescribed by statute, developed by 
sentencing commissions, or f'oi'mulated by parole 
boards. In some instances, they were crea~d by a 
combination of these forces. For exa~ple, In some 
states, t~ere may be statutory con~traInts o~ th~ fac­
tors which may be considered In the gu~dehnes, 
although a separate body such as a sentencI~g com­
mission is actually responsible for developIng the 
guidelines. In terms of the origins of development, 
legislatively prescribed stanc1ards are most common 
while sentencing commissions are least common 
<Von Hirsch and Hanrahan, 1981). 

However, guidelines can be exami~ed along 
several other dimensions. Among others IS .the. par­
ticular method for developing the gU1del~nes. 
Basically, sentencing gu~delines. may be either 
predictive or nonpredictlve. With the for~er, 
sentencing standards may reflect past sentencIng 
patterns and/or they may be base~ upon factors 
which predict recidivism among conVIcted offenders. 
Both of these methods are predictive, but thE! first 
considers factors which have infl:uenc~d past 
sentencing decisions while the seco~d IS desl~e~ to 
predict future criminal ?e~avior. Nonpredlctlve 
standards are generally lImIted to a set of factors 
which are deemed relevant to imposing senten~es 
and do not necessarily reflect past sentencIng 
practices. 

Sentencing guidelines may 81so represent one. or 
more of the rationales.' Virtually all sentenc~ng 
guidelines have the express purpose of redUCIng 

IJ Ii Itl both mcthoch can be COlllltrtled II predlcUve of lubaequent criminal 
bclh~~O: Il convicted olfendfrll becauae aenLenclng amelal. C~rLalllly aWIIII tho 
Ik hood that otrendera wilt enl/ago III future crimes In making their decision •. 
14he rlltlonale. have been dlllCua&ed extellllively elaewhere(Clancy, at al.,1961; Gotto 
tradeon and Gottrrtl.laon, 1980; Van der HI.g, 1976. 1978; Von lIIrllCh. 1976. 1981; 
Wllaon. 1976). 

TABL~ 1. Parole and Sentencing GuideUlles as of 1981 

*Alaskll1 

Arizona 
*Califomia 
·Colorado 
Florida' 
Georgia 
Illinois 

*Indian.a 
*Maine' 
Minnesota 
New Jersey 

*New Mexico 
New York 

*North Carolina 
Oklahoma 
Oregon 
PenM)'lvania4 

Washington 
Federal Government.' 

S'~ntencing 
x 
x 
x 
x 

x 
x 

x 
x 
x 

x 

Parole 

x 
x 

x 

x 
x 

:;;ole release has been eliminated in these states. 
'The guidelines are limited to second and subsequent offend<!rB. 
'Legi!lation has been enacted calling for the development of 
statewide sentencing guidelines. • 
'Parole has been abolished but there are no sentencmg 
guidelines. However. the restor~tion o.fparole and development of 
parole guidelines is under conslder~tlon. . . 
4The development of sentencmg gUidehnes is under 
consideration. . 
'The revised Federal criminal code mandates sentencmg 
guidelines. but it awaits passage. 

sentencing disparity, but they may likewise be 
designed to implicitly or explicitly serv.e the ~ur. 
poses of deterrence (specific or g~~era~), mcapaclta­
tion, just deserts, and/or reha~lht~tIon. The par­
ticular rationales underlying guldelll:es ?I'e rela~d 
to their method of development. G~delInes w~lch 
are nonpredictive may be modelle<!. after a Just 
deserts perspective (however, this .would depend 
largely on the specific factors weIghed and the 
sentences imposed) because the con~equen~es of 
punishment fOl' future criminal behaVIor are Irrele­
vant. Conversely, predictive ~ideli~eB ~ould serve 
the purposes of deterrence, mcapacitatIon, and/or 
rehabilitation. In many cases, the intent of the 
guidelines mllY be implicit and it is difficult ~o ferret 
out the specific rationale(s) for developmg the 
guidel1nes. , . 

Figure 1 depicts three dimensions for exammmg 
guidelines-the origin of development, th~ m~thod of 
development, and the rationale. Some guldehnes are 
quite complex because they may have one or more 
origins combine methods of development, and ex­
press l~ore than one rational~. TJ:tus,. th~re may be 
several differences as well as mtrIcacles m develop· 
ing various guidelines. 
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FIGURE). 

Dimensions for Examining Sentencing Guidelines 

Origin of Devewpment 
Legislatively Prescribed Standards 
Parole Board 
Sentencing Commi88ion 

Method of Development 
Predictive 
-Past Sentencing Patterns 
-Future Criminal Behavior 

Nonpredictive 
Rationale 

Deterrence (Specific or General) 
Incapacitation 
Just Deserts 
Rehabilibtion 

Beyond these dimensions, there are other dif­
ferences in determinate penalty systems. The recom­
mended sentencing ranges for offenders in a par­
ticular jurisdiction may be narrow or wide. In some 
states, the standard range of sentences may only 
vary by a few months, while in others the variation 
allowed may be in terms of years. Virtually all 
sentencing guidelines also permit some deviation 
from the standard or recommended range of 
sentences if there are aggravating or mitigating cir­
cumstances. In the case of aggravating cir­
cumstances, sentencing officials can exceed the up­
per range of sentences if the offense was committed 
in a particularly heinous manner or the victim in­
curred serious physical injury, for example. Con­
versely, when it is determined that there were 
mitigating circumstances, such as the offender play­
ing a minor role in the crime, sentences can be below 
the standard range. 

However, again, there is considerable variation 
between states with reference to aggravating or 
mitigating circumstances. There are at least three 
differences which include: (1) the degree to which 
t.he circumstances are specified in tho guidelines, (2) 
the amount of deviation from the standard range of 
sentences permitted, and (3) appellate review pro­
cedures. With regard to the degree of specification of 

. aggravating or mitigating circumstances, with some 
guidelines no attempt is made to indicate what 
special circumstances may be considered in making 
the sentencing decision. At the other extreme, these 
circumstances may be extensively enumerated or 
circumstances to be excluded from consideration 
may be identified (even though sentencing 
authorities may not be lim.ited to considering excep­
tional circumstances defined in the guidelines). 

The amount of deviation from the guidelines per­
mitted likewise varies widely. In many states, the 

«." t·, 

amount of deviation from the standard range of 
sentences allowed is explicit, but in others no upper 
or lower boundari~s are specified. 

Finally, in most states some form of appellate 
review is provided if the sentencing officials deter­
mine that there were exceptional circumstances, 
and, this must be noted in writing. This is where the 
similarities end. In some jurisdictions there is or­
dinary judicial review, while in others there is A. 

designated panel (several judges or the parole board) 
responsible for reviewing earlier decisions. 
Likewise, depending upon the atate, appeal may be 
permitted by the offender and/or prosecution. Thus, 
there is considerable vruiation betweenjurisdictiona 
in the guideline provisions for dealing with ag­
gravating or mitigating circumstances. 

There are other dissimilarities between sentenc­
ing guidelines. First, the in/out line (whether an of­
fender should be incarcerated) mayor may not be 
specified for all cases. Judges may be given wide 
latitude in making the in/out decision or the in/out 
line may be defined precisely. Likewise, some 
guidelines mliI'ldate incarceration for certain of­
fenders and a minimum term may be required. In 
contrast, other guidelines preclude the imprison­
ment of some offenders. 

In addition, offense categories as well as penalties 
often conform to existing statutory provisions. With 
the former, the seriousness of offense is frequently 
based upon seriousness as defined by the current 
criminal code. For example, in some states felonies 
range from capital to third degree felonies and, in 
others, there are Class A through Class E felonies. 
Sentencing ranges may vary according to offense 
categories designated by the statutes. Similarly, ex­
isting laws may place constraints on the sentences 
imposed. Many states have a maximum penalty for 
a given offense category and the guidelines must 
conform to these statutory limitations. However, in 

. other instances, sentencing guidelines are not 
restricted by existing statutory penalties because 
the statutes have been completely rewrittel1. 

Finally, there is diversity in the factors weighed in 
meting out sentences. Some are confined to the in­
stant offense and criminal history or other legal fac­
tors, while others may consider characteristic$ of the 
offender such as the criminal's employment k'ecord, 
history of drug and alcohol use, etc. Figure. 2 il­
lustrates a hypothetical two-way matrix which is 
limited to consideration of the instant offense and 
criminal history. In this figure, the in/out is defined 
as well as the severity of penalties. Many guidelines 
are considerably more complicated, but a two-way 
matrix represents one of the simplest schemes for 
sentencing offenders. 
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Determinate sentencing guidelines can best be 
characterized by their diversity; yet, there are 
several similarities. Determinate penal~ systems 

ify how much punishment offenders Wlll usually 
:::ive, the offender receives notice of t~e sentence 
, sed prior to serving a large portIon of the 
::;:nce, and the sentence is relatively fixed. 
Beyond these similarities, however, there moe 
numerous differences between guidelines, Not only 

their origins methods of development, and 
::derlying ration~les often dissimilar, but ~tandard 
sentencing ranges vary as do aggravatIng and 
mitigating circumstances, appellate,proc~dures, the 
measurement of seriousness, specificatIon o,f ~he 
'rtf, ut line constraints imposed because of eXIstIng 
~ta~utes, a~d factors weighed in impos!ng se;tences, 

Because many guidelines are still In theIr e~ly 
stages of development and since ther~ h~s been htt~e 
attempt to assess thei; impact~ It IS uncertaIn 

hether they will contInue to diverge or become 
:milar in the future. Still, we woul~, Bu~gest. that 
the trend toward determinate sentencIng IS unlIkely 
to subside in the near future. The concern o~er 
sentencing disparity and the disillusionme.nt With 
rehabilitation remain; the .espousa~ of clasSical con-

t · of punishment IS promInent. Although cep IOns . '1 h not d terminate sentencing for Juvem es . as 
e 1 d as quickly as it has for adults, thIS move-

evo ve .. '1 J '1 s ment is also likely to perSIst for Juvem es. ~v~m e 
'tting crimes are being treated more 8I~11larly 

:~:;ts and there are no indications that thIS trend 
is on the wane. " h' h 

Whether determinate sentencing guld:lInes w I.C 
meet their intended objectives are more Just than In-

d terminate sentencing awaits future,investigation, 
b~t they do hold the promise of creatIng,a more ra­
tional and fair system of justice in th~ U~lted S~a~s, 
Since sentencing guidelines are stlll In theIr Inti 
fancy many questions remain unresolved an 

, d but we are beainning to address some unanswere , 0" 

of th~se issues. 
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