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Foreword 

The Law Reform Commission published Working Paper 
No. 20 entitled Contempt of Court in 1977. The paper recom
mended, among other things, that. this offen~e ?e governed by 
statutory provisions incorporated IOto the Cl'll11l11al Code. 

Shortly after the Working Paper was published, th~ Co~
mission held a series of individual and group consultatIOns 10 

order to collect comments and criticisms. It consul.te~ groups 
of practitioners, through the Canadian Bar Assocta~lOn, and 
representatives of the Crown, as .w~ll as numerous Judges of 
superior, county, district and provlOctal courts across the coun
try, among others. Their observations were of great use to the 
Commission, wh~ch also received written and oral comments 
from other eminent jurists and from members of the g.eneral 
public. All the advice received was of great value 10 the 
preparation of this Report. 

This Report, then, expresses the fruit of long and arduous 
reflections on the part of successive Commissioners. and a gre~t 
number of researchers and expert consultants. ThIs RepOli IS 
submitted to Parliament by the current Commissione~'s .al
though its basic text was previously approved by a Co~mlsslon 
differently constituted. Some recent adjustments were Imported 
to the proposed legislation and relevant comment~ by the 
current Commissioners in order to complete the p~'oJect after 
the departures of our former Vice-President, Mr. JustIce Jacques 
Ducros, and our former colleague, Judge Edward J. Houston. 
Their contributions of time and talent arc gratefully acknowl
edged. 

The current Commissioners, in a spirit uf collegiality with 
our former colleagues, respect the previous decisions taken by 

--~----

Introduction 

Contempt of court, as it exists in Canada, is derived from 
two different sources: firstly, from the statutory rules contained 
in the Criminal Code and in provincial legislation concerning 
certain forms of civil contempt; and secondly, from common
law rules incorporated into Canadian criminal law by means of 
the last provision of section 8 of the Criminal Code, and from 
the law of certain provinces. 

The Commission obviously does not intend to propose a 
set of general rules which would cover both civil and criminal 
contempt. This would run counter to its mandate and would 
fail to respect provincial jurisdiction over civil contempt. It 
therefore intends to deal only with the problems of crimin'al 
contempt. It is not surprising that, in sonte: cases, the same act 
can constitute both criminal contempt, liable to be sanctioned 
penally, and therefore within federal legislative jurisdiction, 
and civil contempt, subject to the rules adopted by provincial 
authorities. This is an inevitable consequence of the division of 
powers in our federal State. Contempt of court is not the only 
such example. 

Nor is it the Commission's intention to recommend that 
every type of contempt of court, or every form of misconduct 
with respect to the administration of justice, be made a criminal 
offence. The Commission still adheres to the general reform 
philosophy it has expounded on numerous occasions, in partic
ular in its Report entitled Our Criminal Law. Penal sanctions 
should be reserved for very serious cases and used with mod
eration in order to reaff1rm fundamental values solemnly. Crim
inal law mllst thus set tole\,h:1~e thresholds. I n matters of 
contempt, these thresholds must be established on the basis of 
the values to be protected, and must take into account the fact 

3 

'"\ 



--f' 
il 

the Commission as it was earlier constituted. Nevertheless, 
recognizing our responsibilities and commitment to a thorough 
review of the criminal law, we draw to Parliament's attention 
the possibility that our intended future Report on the classifi
cation of offences could have repercussions on the recommen
dations expressed in this Report. In this process of fundamental 
review of the criminal law both minor and major adjustments 
will have to be effected, from time to time, with the evident 
objective of achieving comprehensive internal coherence and 
clarification of statutory provisions. 

The largely positive nature of the reactions to ~or~ing 
Paper No. 20, prompted the Commission to report Its fmal 
recommendations to Parliament without further delay. Con
tempt of court is however included in the broader category of 
offences against the administration of justice already governed 
by the Criminal Code. That part of the Code is a.lso in need. of 
legislative reform. The Commission plans to pubhsh a Workmg 
Paper on those latter offences, to be followed eventually by a 
Report to Parliament. 

The Commission thought, nonetheless, that it would be 
inopportune to delay any further the presentation of t~e part of 
this proposed reform concerning contempt, about whIch there 
seemed to be a large consensus among the experts. Moreover, 
the Commission is of the opinion that these reform proposals 
should be considered for early implementation by Parliament. 
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that civil contempt is often sufficient to reaffirm the values 
contravened, or to restore peace, efficacy and impartiality to a 
situation jeopardized by the act of an individual. 

Anyone proposing a change in the existing law bears the 
onus of proving the urgency, necessity, or relevance of the 
reform. There is no point in "reform" merely for the sake of 
change. In its Working Paper No. 20, the Commission came to 
the conclusion that a reform of the law of criminal contempt is 
necessary for two main reasons. 

Firstly, criminal contempt is the last common-law offence 
in Canadian criminal law. Even though several traditional 
forms of contempt have been codified by various provision~ of 
the Criminal Code, section 8 preserves the traditional common
law offences. This seems anachronistic in modern Canadian 
iaw, even more so when viewed from the perspective of a 
general reform or revision of the Criminal Code as a whole. 

Moreover, maintaining a common-law offence in Canadian 
criminal law is rather inconsistent with the recognized principle 
of legality and with the fundamental rule nulla poena sine lege. 
This point has been made by numerous people, and the 
Phillimore Report in Great Britain also came out clearly in 
favour of a legislative expression of the traditional rules of 
contempt. Insofar as the criminal law can protect it, the pro
cess of judicature in Canada ought to be protected by proVI
sions of law enacted by Parliament itself. 

Secondly, it must be recognized thal a segment of the 
Canadian public often has a negative and inaccurate perception 
of contempt. This leads inevitably, by association, to an equally 
negative perception of judicial authority and the administration 
of justice in general. It therefore seems paradoxical that, 
through a curious turn of events, the law on contempt, which 
exists to protect the image and efficacy of judicial authority, 
among other things, has given it a distorted and tarnished 
image on occasion. 

Contempt of court is sometimes seen by uninformed liti
gants as the exercise of an arbitrary, even undemocratic power, 
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aimed at protecting selfish interests and muzzling cnticism. 
Certain reactions to the Working Paper have confirmed this 
perception. The Commission has noted, however, that those 
reactions often result from ignorance of the basic principles 
and rules of contempt. Can citizens really be blamed, though, 
for not being familiar with an offence which is not defined by 
statute, and whose rules are essentially contained in case-law? 
The Commission is of the view that the incorporation into the 
Criminal Code of statutory provisions governing the common
law forms of contempt, and a precise definition of them, will 
make it possible to dispel this impression, at least partially, by 
"demystifying" certain concepts and explaining clearly the 
rationale for having the offences. 

, , 
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BASIC PRINCIPLES 
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Only those forms of contempt which represent an intoler
able threat to the very integrity of the judicial process should 
be made criminal offences. Their punishment should be exem
plary to show clearly the social disapproval attached to this 
type of conduct. 

Contempt of court, perhaps more than other types of 
offences, trenches upon the confines of certain individual free
doms, in particular freedom of expression and freedom of 
information. 

L Contempt of court 
and freedom of expression 

In a democratic society, citizens must have the right to' 
express their opinions publicly on the operation of the State. 
The right to criticize, within the limits imposed by law and 
social convention, is the sign of a healthy society. Legitimate 
criticism is in fact constructive, at least in its effects. It points 
out certain defects and errors. It opens the way for reform, and 
thus makes it possible to improve the social system generally. 

The administration of justice and the judicial system should 
not be set apart, or be an exception. It is normal and important 
for all citizens to feel involved in their system of justice. It is 
healthy for them to be able to express their views on its 
imperfections and defects freely, without fear of reprisals, and 
to propose means of remedying them. Justice must be access
ible to the people. It would be contrary to the very democratic 
process to deny them the right to criticize. . 

The administration of justice must also be impartial and 
fair. The State has not only a right but also a duty to see to 
this. It could therefore not tolerate an individual attempting to 
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influence unduly the outcome of a trial before a jury by 
fabricating false evidence, intimidating the juror&, or simply 
trying to destroy their impaltiality, for example. All systems of 
law try to prevent and to punish such conduct because it 
diverts freedom of expression from its true purpose in order to 
serve an antisocial purpose. Some of these abuses are too well 
known for it to be necessary to dwell on this point. 

Judges, for their part, are the supreme representatives of 
the administration of justice. Their functions place them in a 
very special situation. Their principal role consists in settling 
disputes, ending conflicts, and thereby restoring peace. In 
settling justiciable disputes, it is almost certain that they will 
displease a particular individual or a group. There is a winner 
and a loser in every trial. The latter will not necessarily look 
kindly upon the individual or the system which decided against 
him. The potential for challenge and criticism of the judicial 
profession is thus perhaps greater, owing to the very nature of 
things, than in the case of many other professions. Moreover, 
since the judicature is not fundamentally based on a consensus 
model, it is understandably open to both general and indivi
dualized criticisms directed against its prominent personifica
tion in the judge or the judiciary. 

This risk of criticism is all the greater because our system 
of justice is an open and public one. Citizens or groups who 
are not directly invo!ved in a dispute can indirectly experience 
the effects of a judicial decision. Similarly, others may be 
tempted to identify with one party or the other, and to promote 
their cause. 

Fortunately, the Canadian public and Canadian citizens 
are familiar with, and understand the role of judges. They agree 
voluntarily to accept their decisions and rulings because judges 
are impartial. A litigant who loses, however unhappy he may 
be to have lost, will accept his lot because he will have 
inevitably received a decision untainted by prejudice or bias. 

Similarly, the great majority of Canadian judges, far from 
taking offence at criticism, are not afraid of it, accept it, and 
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even solicit it sometimes, so long as it is made in good faith, 
and is legitimate and constructive. 

It is therefore only to deal with a very small number of 
cases that the law must intervene in the last resort. In any 
society, there are a few unscrupulous citizens who, for a 
variety of reasons, may be tempted to abuse the right to 
criticize and to express themselves freely, by diverting these 
rights from their proper purpose. An act of this nature cannot 
therefore be ignored, even as an isolated incident. It will 
~nmetimes be sufficient to destroy the atmosphere of confi
dence, or to disrupt a process which is delicate by its very 
nature, and which must be restrained and orderly. It is at this 
level, and at this level alone, that the law should intervene. 

This intervention does not necessarily need to take the 
form of criminal intervention, however. As the consultations 
held by the Commission so amply confirmed, certain types of 
aggressive action directed against the system of justice or 
against a particular judge are often best settled outside the 
criminal process. 

To take an example, it would be ridiculous, and contrary 
to sound legislative policy, to treat the slightest breach of 
courtesy or etiquette in court as criminal disruption of judicial 
proceedings. There must be a certain amount of tolerance, 
since this increases the prestige of the judicial profession rather 
than diminishing it. A comment from the judge, a mild repri
mand, or a mere warning will usually accomplish much more 
than a prosecution for contempt. The judges whom we con
sulted related to the Commission their significant eXperience in 
this regard. 

In such circumstances, as in any others which could give 
rise to a charge of contempt of court, the judicial system must 
be tolerant and patient so as not to prejudice freedom of 
expression. Since everything really depends on the particular 
facts and circumstances, it is ultimately up to the courts to fix 
the limits of tolerance on the basis of general statutory provi
sions. All which the civil or criminal legislation can hope to do 
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is to prescribe the parameters, and the terms and conditions of 
judicial intervention. 

The right to criticize the administration of justice must 
therefore be preserved. N either the judicial system nor judges 
should be completely isolated from such criticism, as long as it 
remains reasonable. Why then is it necessary to provide special 
protection? 

The answer to this question is essential to an understand
ing of the law governing offences against the administration of 
justice in general, and the law of contempt of court in partic
ular. Judges and judicial authority find themselves in a par
ticularly vulnerable situation when compared with politicians, 
legislators or even administrators. They must remain impartial 
arbitrators at all times. Unlike the others, therefore, they 
cannot become personally involved in any debate arising from 
criticism. They cannot engage in public controversy, nor even 
sometimes simply reply publicly to the attacks to which they 
may have been subjected, even where the latter are obviously 
erroneous, unfair or biased. Our society allows a politician or 
a public figure whose reputation has been attacked to call a 
press conference to answer those disparaging him, and to use 
the media to give the public his version of the facts and his 
opinion on them. Our society would not, justinably, tolerate 
the same conduct on the part of a judge. I t would not allow 
him to engage in a public argument or controversy with a 
litigant, for example. If he were unfortunate enough to do so, 
the judge would lose his status of impartiality and detachment 
since he must, by virtue of his very functions, remain ahol'e 
and not in the debate. It is thus perfectly normal for societ.y to 
take up his defence and restore the peace. One of the ways of 
doing this is to punish such attacks by the rule of law. It seems 
clear that society does accord such defence when Parliament 
enunciates the rule of law, rather than leaving it to the com
mon law of which judges themselves appear to be the real 
custodians. 

I t is therefore from this perspective that a reform of the 
law of contempt of court should be viewed. It must not restrict 
or jeopardize freedom of expression. It must on the contrary 
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promote it, but deal severely with blatant and serious attacks 
in ( . del' to preserve the integrity of the system as a whole. 

II. Contempt of court 
and freedom of information 

I n a democratic society, justice must be public and open 
to everyone. This is why our criminal law requires that an 
accused be present at his trial and that the proceedings be 
pUblic. III camera proceedings are invoked only exceptionally, 
where an overriding interest is involved. 

As a corollary to this, the public has a right to be kept 
informed of the administration of justice and of judicial deci
sions in particular cases. Our legislation should promote this 
freedom of information, and not place obstacles in the way of 
those whose profession or trade is precisely to disseminate this 
information. There can therefore be no question, in olll' society, 
of muzzling the written or electronic media, or of imposing 
restrictions on them through contempt of court, and thus pre
venting them from performing their true role. Here again, 
however, the law should define certain limits, most of which 
are consistent with those imposed by the common law of 
defamation. These limits are twofold. 

The first concerns the impartiality of the information. In 
judicial and other matters, freedom of information must not be 
betrayed by the presentation to the public of partial or biased 
information, or information which deliberately distorts the 
facts. However, there is nothing to prevent any individual from 
giving his "opinion" on these facts. It is impbrtant, however, 
that the factual information be accurate and impartial. There is 
certainly no need to go on at length on this nrst limitation. 

13 



.....-. 
\i 

The second one, on the other hand, is inherent in our 
criminal justice system. The latter, as we are aware, is partic
ularly concerned with respecting the impartiality of the judicial 
process, and giving the accused a series of guarantees and 
rights to prevent any person from being convicted otherwise 
than according to law. 

Under our law, an accused is presumed innocent until 
found guilty. A finding of guilt occurs only upon the presenta
tion of lawful evidence proving guilt beyond a reasonable 
doubt. This basic rule should not be altered. 

Our criminal law also relies on trial by the accused's peers 
in the most serious cases. The institution and operation of the 
system of trial by jury are based on the assumption that twelve 
impartial and unbiased citizens are capable of determining 
whether an accused be guilty or not. It is therefore also 
important to protect the impartiality of jurors. 

Over the centuries, our law of evidence has developed 
precise rules to ensure that the evidence presented against an 
accused is reliable. The law thus excludes certain types of 
evidence categorically and makes a rigorous selection among 
the others. A confession, for example, is admissible in evidence 
agHinst an accused only if it is established that it was made 
voluntarily and without force. The prohibition of hearsay re
moves unreliable evidence from the consideration of the finder 
of fact. In practice, courts wiII not allow jurors to be shown 
particularly horrible or gruesome exhibits or photographs, for 
fear that these will have an unduly negative influence on their 
perception of the accused. 

These few examples are sufficient to illustrate our point. A 
trial, particularly a criminal trial s is an extremely delicate 
mechanism, adhering to precise rules aimed at providing the 
best possible guarantees that the process will be fail' and 
impartial. 

Sometimes, the very equilibrium of this process can be 
jeopardized by public dissemination of accurate information 
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which is not necessarily distorted, but whose effect is precisely 
to short-circuit the system of protection devised by the law. 

Thus, certain information may have such an influence on 
a given segment of the population that it subsequently becomes 
difficult or even impossible to find twelve impartial jurors in 
the community. The information may also bring to the attention 
of the public, and therefore also of the jurors or prospective 
jurors, a highly prejudicial fact or allegation which, for one 
reason or another, is declared to be inadmissible at the time of 
the trial. I n addition, grave prejudice may result from the 
publication of gruesome photographs which will not have been 
presented during the trial, because they are properly excluded 
from evidence in regard to the particular accused. Finally, in 
order to preserve fairness, the law must preserve its rule that 
an accused is to be convicted or acquitted only upon evidence 
admitted at trial, not upon myth, rumour or media publications. 

As can clearly be seen, the judicial process cannot allow 
the protective rules it has established to be circumvented 
indirectly. The stakes, often the liberty of an individual, as well 
as the protection of the public, are too high. Here again, 
absolute freedom of information must give way to respect for 
individual rights. 

Criminal law however should intervene only in cases of 
serious abuse. It should not prohibit all information on the 
development of the judicial process, but only information 
which is likely to prejudice it greatly. 

HI. Contempt of court 
and the rights of the accused 

The majority of the criticisms levelled against contempt of 
court in recent years has been directed at the recourse to 
summary procedure. The latter seems arbitrary in the eyes of 
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many, because it is outside the norms of common law, and 
because it gives the impression of having less regard for the 
rights of those who are accused of contempt. The Commission 
has discussed these points in its Working Paper No. 20 and 
repeating them here is not necessary. 

Over the years, however, Canadian case-law has at
tempted to temper the apparent rigours of summary procedure 
in two ways. Firstly, the courts now very seldomly invoke the 
classic summary procedure in cases of contempt ex facie. 
Secondly, where the classic summary procedure is invoked, 
the courts take great care to give the accused all the rights and 
guarantees he has under the criminal law tradition. This is a 
fortunate initiative on the part of the courts and it deserves to 
be encouraged. 

In its Working Paper, the Commission envisaged three 
distinct possibilities. The first was to keep the law as it now is, 
and allow total freedom of choice between the summary and 
ordinary procedures for all forms of contempt. The second 
consisted in identifying precisely the necessity of invoking 
summary procedure for each offence, and resorting to it only 
in cases where it appeared absolutely necessary. The third 
possibility, finally, was to make it a rule that the ordinary 
procedure should always be invoked subject to a few excep
tions, and that even in these latter cases summary procedure 
should reflect the guarantees required under present case-Ja\'v. 

After further consultation and reflection, the Commission 
reached a compromise position. It thought it would be unrea
listic to try to do away with summary procedure altogether. 
This would be inconceivable in cases of disruption of judicial 
proceedings, for example, since rapid suppression of the mis
behaviour is crucial. In addition to punishing the contemptuous 
act, the aim is to restore the order which was disrupted, to 
permit resumption of the judicial proceeding which was inter
rupted, and to nip in the bud any attempts to repeat the 
conduct or engage in judicial guerilla warfare. A rapid decision 
and instant exemplarity are essenti~!l, if the situation is to be 
restored. 
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These observations may also apply to certain forms of 
disobedience to court orders, because the threat of immediate 
punishment can overcome resistance in many cases. This ap
plies to a witness who is required to answer a question in court 
and refuses to do so. On the other hand, although everyone 
would like justice to be administered more rapidly, there is 
ordinarily no essential reason for using summary procedure for 
other traditional forms of contempt. A person who contravenes 
the sub judice rule, who commits an affront to jUdicial authority 
or who attempts to influence the outcome of a trial, can be 
prosecuted just as well in most cases under the rules of ordi
nary procedure, without any major disadvantages. These of
fences should therefore, in principle, be treated in the same 
way as other offences. 

Some of those whom we consulted pointed out, however, 
that rapid interveution might be desirable in cases other than 
disruption of judicial proceedings or disobedience to a court 
order. One of the examples given was that of a small commu
nity seriously affected by a flagrant contravention of the sub 
judice rule by one of the local newspapers. It is important in 
such a case that the presiding judge be allowed to intervene 
rapidly to prevent repetition, restore the atmosphere of impar
tiality and confidence in the judicial proceeding, and allow the 
trial to resume as soon as possible. The same reasoning may 
apply in cases of affront to judicial authority. It was pointed 
out to us that if a judge's integrity is attacked, he will probably 
be reluctant to hear any cases until the true facts have been 
established and made known to the pUblic. 

To wait, by resorting to ordinary procedure, might mean 
losing one of the chief effects the laying of a charge of con
tempt can have in such a case. 

The Commission recognizes the validity of this argument. 
It cannot accept, however, that summary procedure should 
become the rule, and that ordinary procedure be the exception. 

There are two situations in which a presiding judge ought 
to be empowered to proceed without delay in order to protect 
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the integrity of the on-going proceedings by denouncing and, if 
appropriate, by imposing punishment upon the offender. One 
such situation is that in which the proceedings are disrupted by 
disorderly or offensive conduct, or in which an order made in, 
and for the purposes of, those proceedings is not obeyed. The 
other situation is that in which interference with the proceed
ings c,f a jury trial is attempted or effected. Interference with 
proceedings under way before a judge alone, or before a panel 
of judges, evidently does not require to be dealt with on the 
sudden as is the case when the court is composed of a judge 
and jury, where the continuity and orderly sequence of the 
proceedings are so crucial. In these two situations, the presid
ing judge ought not to be left helpless, but clearly ought to be 
empowered to call immediately upon the person who commits 
the offence to justify the offensive conduct, if possible. 

This power of immediate action by the presiding judge for 
the purpose of preserving order and suppre ,sing disruptions 
and interference will be further considered in this Report. 
Suffice it to note at this stage, however, that such a power 
would not displace the normal inherent power of a court to 
preserve order by admonishing, reprimanding, or expelling a 
disruptive person. Nor would or should the exercise of this 
power ever displace the accused person's rights to be repre
sented by counsel, to call witnesses and, if so advised, to 
remain silent in the proceedings. These matters will be consid
ered more fully in later passages. 

The newly specified offences ought to be charged, if at all, 
and adjudicated with as much solemnity as the exigencies 
permit. On behalf of society, then, Parliament should declare 
them to be indictable offences, thereby emphasizing the serious 
character of such misconduct. Characterizing these offences as 
indictable will also accord the accused all the procedural safe
guards which go with the prosecution of serious offences. 
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SECOND PART 

THE OFFENCES 



I. Specifying the offences 

In Working Paper No. 20, the Commission identified five 
forms of common-law contempt of court: 

- obstruction of justice 
- disruption of judicial proceedings 
- defiance of judicial authority 
- affront to judicial authority 
- interference with judicial proceedings (sub judice). 

We examine them one at a time here, in light of the 
observations and comments made to the Commission about its 
preliminary proposals. 

There is one observation which should be made first, 
however, concerning the offence of obstructing justice. The 
present Criminal Code contains a number of provisions con
cerning obstruction of justice, expressed mostly in sections 107 
to 137. These provisions should also be examined in detail, in 
the light of a general reform of the offences against the admin
istration of justice. The problem should therefore be dealt with 
in a Working Paper. It is possible, in the Commission's view, 
that a review and reform of these provisions will rnake it 
unnecessary to create a special offence in the context of 
contempt of cOllrt. 

We shall therefore concern ourselves with an examination 
of the other fOllr forms of common-law contempt which are the 
subject of this iReport. vVe foresee them all as being indictable 
offences. 

A. Disl'/{ption qfjlldicia/ proceedings 

Disruption of judicial proceedings, in the strict sense of the 
term, consists of' any act, gesture Of' word which hinder 
or obstruct the normal, harmonious flow of COLJrtf'Oorn 
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proceedings. It is therefore above all, an attack on the jllllC
tioning of the administration of justice. 

Characterizing disruption of judicial proceedings as crimi
nal fulfils two different, though complementary, functions. 
Firstly, and this is essentially its principal aim, it helps restore 
order and ensure the orderly functioning of judicial hearings by 
eliminating a "nuisance". Secondly, it provides for the punish
ment of the offender in order to underline the reprehensible 
nature of his conduct, and thus it sets a tolerance limit. 

As the Commission pointed out in its Working Paper, the 
offence of disruption of judicial proceedings must not be 
charged, firstly, to turn harmless or careless acts of discourtesy 
into criminal offences. In the vast majority of cases, a warning 
from the bench will be sufficient to restore order. Only serious 
misconduct, which is fortunately rare, judging by the annals of 
Canadian case-law, should be declared a criminal offence. The 
cases have traditionally held that disruption of judicial proceed
ings is criminal when occurring in a criminal court or in a civil 
proceeding where it is of a particularly serious nature. 

Secondly, conduct may fall under more than one offence
creating section. This w(wld be the case, to take a hypotheti
cal example, where the accused commits an assault during the 
hear;ng. Such misconduct could occur within the courtroom 
itself or uutside in the vicinity of the courtroom. The Commis
sion is of the view that only acts which disrupt judicial pro
ceedings should constitute the offence of disruption of judicial 
proceedings, and be prosecuted as such. Provision for this 
offence exists to deal with this particular type of conduct, not 
to punish conduct which is criminal under other provisions of 
the law. 

Finally, the Commission considers that it is also important 
to ensure compliance with orders made during a judicial pro
ceeding, and to uphold the judge's authority. The Commission 
is ~)f the view that disregard of judicial orders can also be 
treated as a form of disruption. It too requires rapid and 
immediate intervention by the judge, to force compliance. 'rhis 
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applies to a witness who refuses to appear, to be sworn or to 
testify, or to a lawyer who fails to appear in a Clise in which he 
is counsel, for example. 

The power to punish this type of conduct forthwith is an 
inherent aspect of the judge's control over the court, and over 
judicial proceedings as a whole. 

For these two forms of disruption, the traditional summary 
procedure should be employed. Because of the very nature of 
the offence a.nd the functions slIch procedure serves, the Com
mission is of the view that the summary procedure should 
continue to be available, since rapid intervention is essential. 

The Commission is also of the opinion that it is important 
to retain the principle that the judge should remain master of 
the proceedings and retain the power to maintain order in 
court. The solution of referring the case on the merits to 
another judge or another court therefore should not be adopted. 
Having personally witnessed the incident, the presiding judge 
is in a better position to decide the new issue. Moreover, as 
the Phillimore Report quite rightly pointed out, the threat of 
immediate punishment is likely to have a greater deterrent 
effect than the threat of n future trial. The existence of a right 
to appeal the conviction, as well as the sentence, is a sufficient 
guarantee against possible abuses. 

B. Defiance (~rj[(dicial authority 

Criminal contempt for disobeying H judicial order other 
than an order issued during court proceedings, is dealt with at 
present chieny by the provisions of section 116 of the Criminal 
Code. Canadian case-law has traditionally regarded disobedi~ 
cnce to a cOllrt order as constituting civil contempt. However, 
the same case-law regards disobedience to an order of a court 
sitting in a criminal matter as criminal, just as it regards 
disobedience to an order or a civil court where the disobcdi~ 
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ence constitutes an outright. defiance of, or a public challenge 
to, judicial authority. 

The Criminal Code also specifically prohibits certain forms 
of disobedience to a judicial order. This is the case with refusal 
to testify at a preliminary inquiry (section 472), refusal to 
release exhibits (section 533), failure to attend or to remain in 
attendance to give evidence (section 636), cases which would 
henceforth be covered by the offence of disruption of judicial 
proceedi ngs. 

In its Working Paper, the Commission mentioned that 
there were two schools of thought on the subject. The first is 
of the view that all disobediences to a court order should be 
criminal, because they represent a defiance of, or a challenge 
to, judicial authority. The second, on the other hand, regards 
such disobediences as criminal only where they constitute a 
public and outright defiance, and thus transcend the individual 
interests involved. 

The Commission is of the view that criminal law is and 
should remain a measure of last resort, and that its power 
should be used with moderation especially where another rem
edy (in this case civil contempt) is available. It therefore 
considers that disobedience to a court order may constitute a 
criminal offence and that this principle should be maintained. 
However, as is the case at present, criminal charges should be 
laid in preference to, or simultaneously with, civil contempt 
proceedings only if the disobedience is an outright defiance of, 
or a public challenge to, judicial authority. Other cases should, 
in the Commission's view, be covered by the courts' rules of 
practice, or by statutory provisions or regulations governing 
civil procedure. 

C. AfJi'ont to judicial authority 

This third type of contempt covers a wide variety of 
situations ranging from statements insulting to a court, to 
accusations of dishonesty or bias directed against a judge. The 
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offence may be committed in facie and thus be similar to 
disruption of judicial proceedings, or ~x facie. 

To legislate this offence is a difficult task. As we have 
pointed out, it touches the limits of freedom of opinion, and 
must not have the effect of silencing criticism of judicial deci
~ions or of the j~stice .system as a whole. It must not give rise, 
III ?ur .democratIc socIety, to a crime of opinion, with respect 
to JustIce. 

... In its Wo~kin~ Paper, the Commission set out three possi
bl~ItIes for legIslatIve reform. The first consisted in abolishing 
thIS type of contempt completely and relying on existing civil 
and criminal sanctions, in particular the common law of defa
ma.ti?n. This proposal was adopted in Great Britain by the 
PhIlhmore Report, probably chiefly because this form of con
tempt has practically fallen into disuse in that country, unlike 
Canada. The second possibility consisted in maintaining the 
present law and not creating any particular form of statutory 
offence. The third possibility, tinally, which the Commission 
then favoured, was to create a specific, but also strictly limited, 
offence. 

It became clear during the consultations, that the prefer
ence was not for the second solution, firstly, because of the 
need to legislate in the area of contempt as a whole, and 
secondly, because of a desire to see some uncertainties in 
present case-law eliminated. Some of those whom we consulted 
also pointed out that the first solution involved serious disad
vantages: firstly, the creation of an offence of this type has not 
only a repressive function, but can also have a preventive one 
as well; secondly, those consulted confirmed the Commission's 
impression that the special situation of judges does not in fact 
give them direct access to the various remedies available to 
ordinary citizens in similar situations. 

The Commission recognizes that this form of contempt, 
even if strictly defined, may involve a potential risk of arbitrar
iness. It is of the view, however, that our tradition of modera-. . ' 
tIon, the eXIstence of our democratic system, and the judicial 
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guarantees of the rights of the accused, make it possible to 
mitigate this danger. 

There is another major problem which arises with respect 
to the offence of affront to judicial authority: should the person 
who commits the offence be allowed to ple;,d and prove the 
truth of the facts as a defence? To cite the example we gave in 
our Working Paper, should an individual who publicly accuses 
a judge of dishonesty and bias, be allowed to offer to establish 
the truth of this allegation as a defence. 

The Commission received a great number of comments on 
this point. All the judges consulted and a vast majority of 
lawyers said they were firmly opposed to this possibility, for 
the following reasons. Firstly, to allow this defence would 
leave the way open to judicial guerilla warfare. One can well 
imagine that certain people, for ideological, political or per
sonal reasons, would not hesitate to make such charges, for the 
sole purpose of discrediting the justice system, or one of its 
administrators, and gaining an ideal platform for waging their 
campaigns, all at a minimal risk. In such a situation, the judge, 
having been placed in the role of the accLlsed, is in a very 
difficult position to defend himself, as we have pointed out 
earlier. 

Secondly, even if we assume the allegation to be accurate, 
it was pointed out by some that proving the truth of the facts 
in defence is not the most appropriate procedure in the circum
stances. I n practice, a judge will not hesitate to withdraw from 
a case if his impartiality is in doubt in the least. In practice. as 
well. an individual who wishes to draw attention to such an 
allegation, or to what he feels is improper conduct on the part 
of a judge, has other means of making himself heard, ranging 
from reporting the fact to the chief justice, to making a formal 
complaint to the Canadian Judicial Councilor other similar 
organizations. 

In its Working Paper the Commission calllc out in favour 
of rccognizing this dcfbnce. as long as the disclosurc is in the 
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"public interest". However, the arguments we have heard 
~ave c~nvince(.1 us thm although this criterion is valid in theory, 
It runs mto senous practical problems. It was pointed out to us 
that the very notion of public interest and its application In 

each particular case would create serious problems. 

This defence is not admissible under present Canadian 
law, and yet this situation has never created any genuine 
problems. Evidently there are better, more legitimate means of 
reporting a judge's misbehaviour than by affronting judicial 
authority. ~ 

The Commission therefore decided to reopen the discus
sion and reconsider its position. It is now of the view that the 
arguments presented to it, especially by judges with consider
able experience, are valid. Moreover, since there are other 
ways in .which an individual can express his point of view, 
ways whIch were not formerly available, and since the risk of 
injustice initially perceived by the Commission is minimal in 
concrete terms, it does not think the present law should be 
~hanged to give this defence specil1c legislative recognition. It 
IS not impossible, however, that one day, if it is called upon to 
deal specifically with this qucstion, Canadian case-law will 
~Ieci<.ie to l~reak with tradition and allow this defence, just as it 
IS allowed 111 matters of defamatory libel. 

The Commission still believes that the currcnt practice in 
matters of affront to judicial authority whereby the judge who 
has been insulted does not hear the case on the merits, should 
~1e given statut.ory recognition. I n other words, where the judge 
IS personally Implicated by the accusations or offensive rc
~larks, the offcnce should be tried by a judge other than the 
.Judge who was the subject of the nfCront. This would avoid 
placing the judge in a most cmbnrJ'Hssing situation. It would 
also avoid any implication that the judge is acting as both judge 
and party, and would give the accllsed an additional guarantee 
of impartiality. 
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D. Intelference with judicial proceedings 

The sub judice rule has given rise to an impressive amount 
of case-law. Considerable developments in the dissemination of 
information and the increasingly important role played by the 
media in modern society have given this form of contempt 
special importance and relevance. 

The principal purpose of contempt of court in this case is 
to preserve the impartiality of the judicial system by protecting 
it from undue influence which might affect its operation, or at 
least might appear to do so. Justice must be neutral and must 
seem to be so in everyone's eyes, so that an atmosphere of 
genuine confidence can be maintained. 

In this area, as in many others in criminal law, flagrant 
abuses pose few problems. Everyone recognizes, for example, 
that a virulent and hateful press campaign against an accused 
in a small town, especially if the latter is being tried before a 
jury, cannot be tolerated. Similarly, no one sees any harm in a 
newspaper publishing a series of articles about a trial reporting 
the proceedings and giving the readers additional technical and 
other information. The main problem, from a legislative policy 
point of view, is determining the limits to be imposed on legal 
intervention in freedom of information. 

Working Paper No. 20 asked the Canadian public a number 
of questions. The Commission obtained the opinions it was 
seeking on most of them. 

Firstly, the Commission is of the view that only those acts 
which constitute serious interference should be treated as crim
inal, once again in order to promote the principle of freedom of 
expression, and so as not to muzzle the press unduly. The 
assessment will depend on the particular circumstances of each 
case. It is impossible to formulate a general rule. The matter 
must therefore be left to judicial interpretation. 

Secondly. in the almost unanimous opinion of those whom 
we consulted, it would be very helpful if the legislation creating 
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the offence of interference with judicial proceedings stated 
precisely from what moment and until what time a matter 
should be considered, for purposes of the offence, to be sub 
judice. There are several reasons for this, one of which stands 
out particularly. The offence has the effect of restricting free
dom of information in the name of a higher interest. In a 
democratic country, when such a fundamental right is re
stricted by legislation, we think that this should be done 
clearly, so that citizens will be aware of the exact limits beyond 
which they cannot go without incurring the wrath of the law. 
Freedom of information should not be subject to uncertainty or 
imponderables. The media have a right to know the exact 
duration and limits of the prohibition, so as to be better able to 
comply with them. 

The Commission is of the view, however, that a distinction 
should be made between criminal and civil trials. It recom
mends that in criminal cases, the sub judice period extend 
from the time the information is laid or the indictment pre
ferred, until a final verdict, order or sentence is pronounced 
thereon. 

The Commission discussed at some length whether or not 
the rule should apply only to the trial stage l. or should also be 
extended to the appeal. On appeal, since there is no jury 1 the 
risks of influence are minimal or non-existent. Moreover, the 
public is well aware of the fact that while juries may be 
susceptible to outside influence, courts at the appellate level 
are less so. 

Consideration of the sub judice rule draws together com
peting social and legal values which must be reconciled. The 
Canae/ian Bill of Rights recognizes and declares, in section I, 
that freedom of speech and freedom of the press exist in 
Canada. Equally, it commands, in section 2, that no law of 
Canada shall be construed or applied so as to: 

(e) deprive a person of the right to a fail' hearing in accordance 
with the principles of fundamental justice for the determination 
of his rights and obligations; 

(j) deprive a person churged with a criminal offence of the right 
to be presumed innocent until proved guilty according to law in 
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a fair and public hearing by an independent and impartial tri
bunal, or of the right to reasonable bail without just cause; or 

* 

To exact by law that no opinion upon the manner of the 
conduct or the adjudication of court proceedings. and on the 
appropriateness of the verdict, sentence or judgment of the 
court, be printed in a newspaper or broadcast until the final 
a~d definitive verdict, sentence or judgment be pronounced, 
mIght appear to suppress both freedom of speech and of the 
press, and to contradict the values articulated in paragraphs 2(e') 
and 2(/). This, however, is not an instance of suppression, but 
rather of mere postponement until the judicial process has run 
its course. I ndeed, we have established appellate tribunals in 
Canada precisely because it is understood that courts of first 
instance can and do err in their dispositions. Even so, opinions 
expressed in good faith about the judicial process, although 
somewhat premature before the process has run its course, 
should not be objectionable on that ground alone, if it were not 
also crucial for justice to be plainly seen to be done. Herein 
lies a dilemma. If the court, during the course of the judicial 
process, coincidentally reaches impartially thc same judgment 
~lS t1~at which is urged in published or broadcast opini~n, it will 
II1cvltably be seen by some sectors of the public to have been 
i~f:ue.nced: On the contrary, if the court reaches a judgment 
dlffel'lng from that which is urged in published or broadcast 
opinion, it will inevitably be characterized by other sectors of 
the public as being reactionary or arrogant. The solution to this 
dilemma, the reconciliation of the competing values, then, 
resides in postponing public comments which pose serious risk 
of obstructing or influencing the impartial adjudication of judi
cial proceedings until the latter have run their coursc a;,d it 
therefore becomes possible to evaluate them in a responsible 
manner. 

To speak of judicial proceedings having rlln their course 
engages again the consideration of whether the slIh jlldice rule 
ought to apply to appellate ns well as tdal proceedings. We 

*~ole the pur:a!lel P\()v~!>i(}IIS or the CIlI/("liat/ (,IUll'll'l' ql'Rigllls (fIul Freet/wl/s adopted 
!>Ince the wntlllg of lhl~ Report. 
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think that there is infinitely less risk of influencing appellate 
judges than there is of influencing prospective jurors, jurors 
and witnesses in a trial. The appeal takes place only after the 
proceedings of first instance are recorded and crystallized. 
Therefore, we think that any restrictions on freedom of infor
mation or opinion imposed by the new provisions ought to be 
limited to the trial phase alone. 

Once again, it should be clearly established that these rules 
are in no way aimed at prohibiting or preventing the press from 
presenting factual, impartial and bOlla fide' reports of public 
proceedings. Their effect is not to muzzle the press, but simply 
to prevent it from influencing 01' appearing to infl~Jence the 
outcome of civil or criminal proceedings, either deliberately or 
through sheer carelessness. 

In ch'i! c({ses, as the Commission noted in its Working 
Paper, the risks are obviously smaller. Still adhering to the 
principle that freedom of expression should prevail where pos
sible, the Commission recommends that, in civil matters, the 
suh judice rule should apply from the time a case is set down 
for trial until it is adjudicated and the trial is terminated. 

The Commission has not specilkally considered the sub 
Judice rules adopted by the two houses of Parliament, by 
legislative assemblies or by municipal assemblies. If such delib
erative bodies wish to adopt parallel or even more restrictive 
rules for debate. they are, of course, free to do so. 

I l. Rules of procedure 
and miscellaneous amendments 

The del'inition of the offences suggested in this Report 
necessitates l\ number of other procedural and substantive 
amendments. 
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• Jurisdiction 

First of all, the Commission thinks it is important that the 
law on contempt state clearly when the summary procedure 
can be invoked and set out the principle that the ordinary 
procedure is to be followed, except where otherwise provided. 
It therefore perceives the necessity of a specific section setting 
out clearly the limits within which resort to summary procedure 
may be had. It is also of the view that the exclusive jurisdiction 
of the Superior Court should be maintained, and that there 
should be no option of a jury trial, particularly in view of the 
desirability for expeditious judicial intervention in this area. 

Mention must, however, be made of two specific rules in 
that regard. One is contained in the proposed legislation con
cerning disruption of judicial proceedings. Where the offence is 
committed in relation to judicial proceedings which are before 
the court, the court can act forthwith and call on the person to 
show cause why he ought not to be found guilty. The second 
one concerns the person interfering with judicial proceedings 
pending before a court sitting with judge and jury. The pro
posed legislation parallels the above-mentioned rule and allows 
the presiding judge to deal summarily with the case. 

• Appeal 

In view of what is at stake in this type of offence, and in 
order further to preserve justice's image and practice of impar
tiality, the Commission asserts that there should be in all these 
offences a right of appeal against both conviction and sentence 
according to Part XVIII of the Criminal Code. 

There are two instances in which, we propose, a court 
could convict an offender forthwith and without the necessity 
of a trial in the superior court of criminal jurisdiction. One 
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instance involves interference with judicial proceedings pending 
in a court composed of a judge and jury. The other instance 
involves disruptive or disobedient conduct before any court. 
These two proposed provisions have a few differing ramifica
tions in terms of appeal against conviction and sentence for 
these indictable offences. 

Where an appeal is taken from the disposition of trial 
proceedings, the situation is quite normal in the sense that 
Part XVIII of the Criminal Code provides for appeals in regard 
to indictable offences. Since a court composed of a judge and 
jury is inevitably a trial court the avenue of appeal is clear. In 
regard to the second instance of convicting an offender forth
with for disruptive or disobedient conduct before any court the 
situation again presents the normal avenue of appeal if that 
court be a trial court. Indeed, even if that court be the Trial 
Division of the Federal Court, Part XVIII would still be in
voked to carry the appeal to the Court of Appeal of the 
province or territory in which the accused was convicted, but 
not to the Federal Court of Appeal. So much, we think, is clear 
from a careful perusal of our recommendations. 

However, what might not be so clear upon a first reading 
is the necessary ramification of our recommendations, if the 
court which convicts an offender forthwith for disruptive or 
disobedient conduct be itself an appellate court. In such an 
instance there could be no clear or practical avenue of appeal. 
The conviction and sentence (or - most unlikely, when the 
court acts forthwith - the acquittal) would simply stand with
out the opportunity to appeal. 

The statutory codification of the recommended varieties of 
contempt of court, by means of bringing them comprehensively 
within the confines and procedures of the Criminal Code, 
would thereby effectively close off appeals from the conviction 
and sentence pronounced by an appellate court which, by 
acting forthwith, would for that purpose in effect be assuming 
the role of a trial court. How so? It would be so because the 
appellate court acting forthwith would be "the court by which 
an accused was tried", which is properly the definition of a 
trial court in Part XVIII of the Crimillal Code, and a convicted 

33 



:----j" I 

accused could hardly, in law or logic, appeal to the same court 
even if it were adjudicating in its appellate rok~. If Part XVIII 
provides no clear avenue of appeal, neither, it seems, does 
subsection 41(1) of the Supreme COllrtAct, or subsection 31(3) 
of the Federal Court Act. Although the appeal provision of the 
Federal C ollrl A cl, unlike that of the S IIpreme C ollrt A c{, does 
not specifically exclude indictable offence appeals from its 
ambit, its past history and subsequent supporting provisions do 
indicate applicability solely to civil rather than criminal ap
peals. Where the Supreme Court itself would act forthwith 
under the recommended reform provisions, then the convicted 
offender would in any event simply have to reconcile himself 
to having been convicted and sentenced by the highest court of 
final resort in Canada, from which no appeal lies. 

This subject of appeal having been opened with the asser
tion that there ought, in all these offences, to be a right of 
appeal against both conviction and sentence, one might well 
ask whether we ought to have contrived to formulate an avenue 
of appeal from the conviction and sentence pronounced by an 
appeUate court when it acts forthwith. An unreviewable convic
tion with the imposition of an unreviewable sentence for an 
indictable offence at first instance is not to be countenanced 
lightly. Therefore, only after considerable deliberation and re
flection we concluded that\ while according a right of appeal in 
these circumstances would not be undesirable, its functional 
utility to the convicted person would be so doubtful and its 
practical operation so problematic as to induce us to make no 
recommendation to contrive an appeal procedure. 

Our reasons for not recommending an avenue of appeal 
(Which, on the other hand, we do not oppose in principle) are 
as follows. Firstly, appellate courts almo~t invariably hear ap
peals "on the record" of a trial court. That is, they have before 
them a record of the civil or criminal proceedings and the 
testimony of the witnesses, but because they almost never hear 
witnesses ViFCI I'oce nor receive evidence or exhibits, appellate 
courts do not make a stenographic record of their own oral 
proceedings. Without a transcript, an appeal from a conviction 
ancl sentence pronounced at first instance by an appellate court 
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wo.uld have only the judges' and perhaps the clerk's notes, 
\~ntten after the events in question, to produce to the Supreme 
Court.?f Carmda as a record. This would not be satisfactory, 
even II on~ or two of the judges dissented and produced his, 
her or theIr own notes. Nor would calling the appellate court 
clerk to testify I'ii'a voce before the Supreme Court of Canada 
be a satisfactory solution. Unsatisfactory as these approaches 
would be, they or others might well have been adopted in order 
to contrive an avenue of appeal, were it not for our next 
consideration. 

Secondly, appellate courts are invariably collegial tribu
~als. The full court, as distinct from a judge in chambers, 
~unctions en /Jal/(, with a number of senior and experienced 
Judges. Here the risk of pronouncing a groundless or erro
neous conviction would be so negligible as to be non-existent. 
~ere the provocation would have te be so clearly evident as to 
Il1duce a plurality of judges - the majority at least of the panel 
then assembled - to act forthwith. We are supported in this 
assessment by the negligible incidence of contempt of court 
proceedin~~. reported in appellate courts pursuant to the pres
ent uncodlhed law. We are cl)nfidcnt that there would be no 
increase in the incidence ot: convictions by appellate courts 
under our proposed codification. 

~inally, the. ramifications of our recommendations on ap
peal 111 these CIrcumstances bring to mind the evolutionary 
proce~s of law reform: I f an avenue of appeal, however prob
lematIC, be later perceIved to be needed, it could be formulated 
at that time. I t could be evolved from the experience gained in 
the actual operation of the recommended codification. 

• Repeal of unnecessary sections 
of the Criminal Code 

. The present Crimillal Code contains a number of provi
SIO~lS \:hlch ~:re no lo~ger necessary in view of the proposed 
legIslatIve reform. ThiS is the case in the last provision of 

35 



~ --~-------~~------~----------.-.--

~ection 8, and section 9 whose substance is to be reproduced 
In the proposed legislative text. This is also the case in various 
provisions presently contained in the Criminal Code: 440, 
442(4), 467(3), 472, 533(2), 636. It seems to the Commission 
that t~e wording of the sections which it is now proposing is 
sufficIently broad to cover all these eventualities and therefore 
make it unnecessary to maintain separate offences. Some of 
these offences represent real impediments to the administration 
of justice, however. This problem can be examined and the 
necessary recommendations made in a Working Paper on sta
tutory offences against the administration of justice. 

• Sentencing 

With respect to sentencing, the Commission has already 
made certain general recommendations in its Report to Parlia
ment entitled Dispositions ([nd Sentences ill tile Criminal 
Process (January 1976). Based on those general recommenda
tions, and taking into account the fact that the Commission has 
not yet formulated recommendations on the classification of 
offences and the ensuing consequences on sentencing and 
procedure, the Commission decided that the maximum sen
tence for t.he new indictable offences should be two years. 
Under sectIOn 646 of the Criminal Code, a fine may be substi
tuted for this term of imprisonment. 

• Prosecution 

. After a thorough discussion with representatives of provin
CIal law enforcement agencies, the Commission recommends 
that no prosecution for the codified forms of contempt be 
commenced unless consent be given by the Attorney General. 
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This measure, it is hoped, will prevent contempt prosecution 
from being used sometimes as a tactical or political measure of 
pressure. This rule is, of course, subject to certain exceptions, 
more particularly to the rule allowing a court forthwith to 
punish for disruption of judicial proceedings. 

In our discussions we concluded as well that it would be 
appropriate to provide for the summary prosecution of these 
specifically formulated indictable offences at the instance of 
the Attorney General when that minister deems a summary 
prosecution to be needed in the interests of justice. We think, 
however, that a summary prosecution ought not to take any of 
the essential rights and safeguards from the accused and these 
ought to be spelled out in the legislation. 

• Time limitation 

The four specitied offences of disruption of judicial pro
ceedings, detiance of judicial authority, affront to judicial au
thority and interference with judicial proceedings, being prop
erly indictable offences in our opinion, could normally be 
charged against an accused without any limitation period. By 
the very nature of the offences alleged, however, the process
ing and disposition of such charges ought to be effected with 
despatch. We assert this notion of despatch because if the 
accused be guilty, the protection of the values inherent in the 
judicature of our country demands rapid suppression of the 
obstruction or nuisance created by the offence or effective 
vindication of those values imperilled by the offence. On the 
other hand, if the prosecution be not undertaken promptly, if 
the prosecutor be so unsure or uncaring of whether the conduct 
of the alleged offender caused or was calculated to cause harm 
to the judicial branch of government, then the alleged offender 
should not be subjected to an indetinitely continuing threat of 

prosecution. 
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Therefore, the Commission thinks that there must be not 
only a definite limitation period for the instituting of prosecu
tion for these offences, but also, this period must be relatively 
short. A limitation period of six months would be appropriate 
in all cases for these offences, at least until such time as a 
general system of classification of offences be accepted by 
Parliament. Then it could be determined whether these newly 
specified offences ought to be subject to that system, or not. 

• Judge neither compellable 
nor competent witness 

The purpose of these recommended provisions is to pro
tect the due operation of judicatl're in Canada by deterring its 
would-be molesters, through the swift denunciation and punish
ment, in turn, of any actual molesters. The due operation of 
the judicature in Canada requires judges to perform their judi
cial functions without obstruction and they ought not to be 
appearing as witnesses before other judges. 

It would be an unwholesome aspect of the due administra
tion of justice that juJges be judging each other's credibility as 
witnesses. The Commission harbours no doubt that in such 
situations the overwhelming majority of judges who might be 
called to testify are and would be found to be thoroughly 
credible. Such a result would most probably cause ignorant, 
even if not actually ill-intentioned persons, to spawn something 
akin to a "conventional wisdom" to the effect that the judiciary 
as a class are "all in cahoots" 01' that they inevitably "stick 
together". That such is in fact not the case is amply demon
strated by not infrequent pronouncements of appellate courts 
and, again, by disciplinary proceedings and inquiries in regard 
to the rare but nevertheless real misconduct of some few judges 
during the course of Canadian history to date. Moreover, 
provisions for corrective appeals and for discipUnary proceed
ings are seen to be necessary incidents of our judicial system. 
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Compelling the appearance and testimony of judges in proceed
ings for contempt of court is not necessary. It is not necessary 
because the evidence against the accused would in almost all 
cases be available from the record of the proceedings, from 
newspaper columns or broadcast tapes, and in the testimony of 
court stenographers, clerks, ushers and bailiffs, as well as 
cOllnsel and spectators. All in all, compelling the testimony of 
judges in proceedings for any of these offences would create 
an invidious situation which would not be conducive to achiev
ing the object of the proposed reforms. 

It would also be an unwholesome aspect of the due admin
istration of justice that an offender who disrupted that due 
administration in the first place could thereby and then create 
a situation in which he could confront the first judge and 
subject that judge to cross-examination. Here would be an 
opportunity to be exploited not so much by the offender who 
transgressed through bad temper, personal obstinacy or per
verse pride, but rather by the offender who, for some fanatical 
and misguided political purpose has set out to subvert the 
system by whatever means are available to promote that polit
ical, or other, purpose. Here again, compelling the tirst judge 
to testify would provide the makings of a thoroughly invidious 
situation which would be entirely counter-productive to the 
object of the proposed reforms. 

If the Commission's appreciation of the invidiousness of 
such a situation be reasonable, then it follows that no judge 
ought to be volunteering to testify against an accused, rare as 
that might be. Therefore, the law ought to provide that no 
judge is either compellable 01' competent to testify in these 
·cases. It might then be wondered how the accused's defence 
would stand if a judge were willing to testify for the accllsed. 
The Commission notes the possibility of providing that the first 
judge might be required to fUl'I1ish n written report for the 
record upon the request of the acclised only, but we make no 
recommendation in that regard. Such a provision could argua
bly create invidious situations, too, because it could introduce 
subjectivity into proceedings which ought to be as objective as 
possible. The Commission prefers to adopt the position, after 
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all, that the prosecution either has an objectively provable 
case, in which event the accused will be convicted, or it does 
not have such a case, in which event the accused will be 
acquitted. Because there are appeal provisions for these indict
able offences, the Commission orefers that the testimony -
sworn or unsworn - of one judge be not introduced at trial 
before another judge in these particular cases. 
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THIRD PART 

RECOMMENDATION: 

THE PROPOSED LEGISLATION 



The legislative project has been drafted with a view to its 
being inserted in Part III of the Criminal Code. The Commis
sion considers that, after appropriate study by Parliament, the 
reforms recommended could be implemented without awaiting 
the completion of our full review of the criminal law. 

Disruption 
of judicial 
proceedings 

Defiance 
of judicial 
authority 

Affront 
to judicial 
authority 

Interference 
with judicial 
proceedings 

Preceding page blank 

1. Everyone commits an offence 
who 

(a) disrupts a judicial proceeding 
by disorderly or offensive conduct, 
or 

(b) disobeys an order made by or 
under the authority of a court in 
connection with the conduct of a 
judicial proceeding. 

2. Everyone commits an offence 
who disobeys any order of a court where 
such disobedience constitutes an out
right defiance of, or a public challenge 
to, judicial authority. 

3. Everyone commits an offence 
who 

(a) affronts judici~tl authority by any 
conduct calculated to insult a court, 
or 

(b) attacks the independence, im
partiality or integrity of a court or 
of the judiciary. 

4. (I) Everyone commits an of
fence who, while judicial proceedings 
are pending, 

(a) attempts to obstruct, defeat, or 
pervert such proceedings, or 

Cb) publishes or causes to be pub
lished anything he knows or ought 
to know may interfere with such 
proceedings. 
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Punishment 

Jurisdiction 

Trial by 
other judge 

Prosecution 

(2) This section does not apply to 
accurate and impartial reports of judicial 
proceedings published in good faith ex
cept where a court has made a lawful 
order for a hearing ill camera or for 
non-publication of such proceedings. 

(3) For the purposes of this sec-
tion, judicial proceedings are pending, 

(a) in civil matters, from the time 
the matter is set down for trial until 
it is adjudicated and the trial is ter
minated; 

(b) in criminal matters, from the 
time an information is laid or an 
indictment preferred, until a ver
dict, order, or sentence, as the case 
may be, is pronounced thereon. 

S. Everyone who commits an of
fence under section 1, 2, 3 or 4 is gUilty 
of an indictable offence and is liable to 
imprisonment for two years. 

6. Subject to the provisions of sec
tions 10 and 11, the superior court of 
criminal jurisdiction sitting without a 
jury shall have exclusive jurisdiction to 
try offences under sections 1, 2, 3 and 4. 

7. Everyone who commits an of
fence under section 3 shall be tried by a 
judge other than the judge in relp.tion to 
whom, or presiding over proceedings in 
relation to which, the offence was com
mitted. 

8. (I) Subject to sections 10 and II, 
no one shall be prosecuted for an of
fence under section I, 2, 3 or 4 except 
with the written com,ent of the Attorney 
General personally. 

Summnry 
prosecution 
by the 
Attorney 
General 

(2) Where the offence alleged to 
have been committed occurred in rela
tion to proceedings instituted at the in
stance of the Government of Canada 
and conducted by or on behalf of that 
Government, any prosecution in respect 
of the offence may be instituted and 
conducted in like manner. 

(3) No other proceedings shall be 
commenced for an offence under sec
tion I or 4, if the court in relation to 
whose proceedings the offence is al
leged has dealt forthwith with the of
fence in accordance with the provisions 
of section 10 or 11 and pronounced 
sentence thereon. 

(4) No proceedings shall be com
menced for an offence under section I, 
2, 3 or 4 after the expiry of six months 
from the last day upon which the 
offence is alleged to have been com
mitted. 

9. (I) Notwithstanding the usual 
procedures for indictable o/Tences im
ported by section 5, the Attorney Gen
eral 01' his agent may institute a sum
mary prosecution against a person who 
is alleged to have committed an indict
able offence under section I, 2, 3 or 4 
where he considers that such prosecu
tion is in the interests orjustice. 

(2) A summary prosecution under 
subsection (I) shall be instituted by a 
notice or motion stating the offence to
gether with any relevant documentary 
evidence, and ordering the accLlsed to 
appear before the superior court of 
criminal jurisdiction on a fhed clay to 
answer the charge. 
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Power of 
court to 
act forthwith 

Court sitting 
with jury 

Inherent power 
of a superior 
court to 
preserve order 

Idem 

(3) In a summary prosecution un
der this section, the accused shall have 
the right to be represented by counsel 
and to call witnesses but he may not be 
compelled to testify. 

10. Where an offence under sec
tion 1 is committed in relation to judicial 
proceedings before a court, that couli 
may call on the person committing it to 
show cause why he ought not to be 
found guilty and, in the absence of such 
cause, shall find him gUilty forthwith 
and sentence him accordingly. 

11. Where an offence under sec
tion 4 is committed in respect of judicial 
proceedings pending before a court sit
ting with a jury, the judge may call on 
the person committing such offence to 
show cause why he ought not to be 
found guilty, and in the absence of such 
cause find him guilty forthwith and sen
tence him accordingly. 

12. (I) Nothing in this Part shall be 
interpreted as restricting the inherent 
power of a superior court of criminal 
jurisdiction to make an order for the 
purpose of preserving order in a court
room, exercising control over judicial 
proceedings before it, or expelling any
one disturbing such proceedings. 

(2) Every court has the same power 
and authority to preserve order in the 
courtroom, to exercise control over ju
dicial proceedings, 01' to expel anyone 
disturbing such proceedings as may be 
exercised by a superior court of criminal 
jurisdiction in regard to proceedings over 
which it presides. 

Definition 
"court" 

Judge' not 
compellable 
or competent 
witness 

Appeal 

Amendments 

13. For the purposes of this Part, 
unless otherwise provided, "court" in
cludes a judge, a magistrate or a justice 
of the peace. 

14. No judge, magistrate or justice 
of the peace in relation to whom, or 
presiding over proceedings in relation to 
which, an offence is alleged, is a com
pellable or competent witness in a pros
ecution for an offence under section 1, 
2, 3 or 4. 

15. Any person convicted of an of
fence under section 1, 2, 3 or 4, and the 
Attorney General or counsel instructed 
by him for the purpose, may appeal 
from a conviction, sentence or verdict 
of acquittal, as the case may be, in 
accordance mutatis mutandis with the 
provisions of Part XVIII. 

16. (I) Section 8 of the Crimillal 
Code is amended by deleting at the end 
thereof the words "but nothing in this 
section affects the power, jurisdiction or 
authority that a court, judge, justice or 
magistrate had, immediately before the 
1st day of April 1955, to impo~~ punish
ment for contempt of court" . 

(2) Section 116 of the Criminal 
Code is hereby repealed and the follow
ing substituted therefor: 

"116. (1) Everyone who, 
without lawful excuse, disobeys a 
lawful order made by a person or 
body of persons authorized by any 
Act to make or give such order, 
unless some penalty or punishment 
or other mode of proceeding is ex
pressly provided by law, is guilty 
of an indictable offence and is lia
ble to imprisonment for two years. 
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(2) Where the order referred to 
in subsection (1) was made in pro
ceedings instituted at the instance 
of the Government of Canada and 
conducted by or on behalf of that 
Government, any proceedings in 
respect of a violation of, or conspir
acy to, violate that order may be 
instituted and conducted in like 
manner. 

to: 
(3) This section does not apply 

(a) any order made by a court, 
or 

(b) any order for the payment 
of money." 

17. The following provisions of the 
Criminal Code are repealed: 

(a) sections 9, 440, 472 and 636; 

(b) subsections 442(4), 467(3) and 
533(2); and 

(c) forms 22 and 34 in Part XXV 

FOURTH PART 

ANNOTATED PROPOSED 

LEGISLATION 
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Disruption 
of judicial 
proceedings 

1. Everyone commits an offence 
who 

(a) disrupts a judicial proceeding 
by disorderly or offensive conduct, 
or 

(b) disobeys an order made by or 
under the authority of a court in 
connection with the conduct of a 
judicial proceeding. 

This section provides for the offence of disruption of 
judicial proceedings. It covers two types of situations: first, 
disruption by disorderly or offensive conduct, and second, 
disobedience to a couli order. 

The first situation (paragraph (a)) is defined in terms of 
disruption and disorderly or offensive conduct. The verb "to 
disrupt" would connote by itself the intent to impede the 
proceedings. The words "disorderly or offensive conduct" are 
self-explanatory. 

The second situation (paragraph (b)) applies to orders 
made by or under the authority of a court inumnection with 
the conduct of judicial proceedings. Hence, it covers not only 
disobeying orders made by a judge in court, but also orders 
made under the authority of the court, such as sUbpoenas. The 
verb "disobeys" would not apply to a mere failure to comply, 
for it connotes a deliberate action. 

Although this offence falls under the general jurisdiction of 
the superior court of criminal jurisdiction (section 6), section 10 
of this proposed draft provides jurisdiction for a court to 
proceed forthwith against a person committing the offence in 
respect of proceedings before it. 

The section makes no reference to whether the offence 
must be committed in jacie or ex facie. At common law, this 
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distinction is relevant in limiting the jurisdiction of inferior 
courts to punish forthwith such contempts as are committed in 
their presence. 

The offence defined in this section may be committed ill 
facie or ex facie. Under paragraph (a), it suffices that the 
disorderly or offensive conduct disrupt the proceedings. This 
would cover not only occurrences taking place in the court
room but also disruptions made in the near vicinity thereof. 
Other situations, e.g., a picket line on the street, could fall 
under section 4 of this proposed legislation. 

Paragraph (b) applies to all disobediences to orders made 
by or under the authority of the court, in connection with 
judicial proceedings before it. Thus, the disobedience does not 
need to be committed by a person in the presence of the court. 
For example, a witness~ or counsel disobeying an order requir
ing attendance in court on a fixed date, could be punished 
forthwith under this provision. 

The requirement of an order made in connection with the 
conduct of judicial proceedings would exclude from the scope 
of this section judicial orders which are the subject matter of 
the proceedings, such as an injunction. 

Section 12 of the proposed legislation maintains the inher
ent power of the courts to issue orders for the purpose of 
preserving order in a courtroom, exercising control over judi
cial proceedings before them or expelling anyone disturbing 
such proceedings. Section 12 when read in conjunction with 
section I makes it clear that the court may take action to 
prevent a disruption without necessarily resorting to a convic
tion for an offence under section 1. 
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Defiance 
of judicial 
authority 

2. Everyone commits an offence 
who disobeys any order of a court where 
such disobedience constitutes an out
right della nee of, or a public challenge 
to, judicial authority. ' 

This section codifies the common law. The gist of the 

?ff~n~e is an outright defiance of, or a public challenge to, 
Judicial authority. At common law, this is the essence of 
criminal contempt of court, as opposed to civil contempt. For 
example, failing to comply with an injunction order would not 
in se constitute this offence, although it may attract civil 
sanctions. Similarly, disobeying a court order made in connec
tion with the conduct of a judicial proceeding would not in 
itself fall under this section, although it is an offence under 
section I of this proposed draft. To constitute an offence under 
this section, the disobedience must manifestly be a challenge 
to judicial authority which engages public attention. This of
fence falls under the exclusive jurisdiction of the superior 
courts of criminal jurisdiction sitting without a jury. 

AfTront 
to judicial 
authority 

3. Everyone commits an offence 
Who 

(a) am·onts judicial authority by any 
conduct calculated to insult a court. 
or 

(b) attacks the independence, im
partiality or integrity of a court or 
of the judiciary. 

This section codifies the existing common-law offence of 
scandalizing the court. The new label "Affront to judicial 
authority" seems more accurate than the traditional one. 

Paragraph (a) covers the situation where a person affronts 
judicial authority by conduct calculated to insult a court. T'hus, 
for the offence to be made out, the insult addressed to the 
court must reflect on judicial authority. Such would be the case 
of slurring a judge qlla judge. 

Paragraph (h) is self-explanatory. 

Proceedings for this offence are within the exclusive juris
diction of superior courts of criminaljl11'isdiction sitting without 
a jury (section 6). Paragraph (b) in expressing the offence as 
an attack should not. expose to jeopardy a party who has 
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legitimate grounds for seeking the disqualification of a judge in 
a particular case. If the proposed formulation appears to trace 
too fine a line in such situations, then legislators might consider 
inserting as opening words "without lawful excuse". 

Interference 
with judicial 
proceedings 

4. (1) Everyone commits an of
fence who, while judicial proceedings 
are pending, 

(a) attempts to obstruct, defeat, or 
pervert such proceedings, or 

(b) publishes or causes to be pub
lished anything he knows or ought 
to know may interfere with such 
proceedings. 

(2) This section does not apply to 
accurate and impartial reports of judicial 
proceedings published in good faith ex
cept where a court has made a lawful 
order for a hearing ill camera or for 
non-publication of such proceedings. 

(3) For the purposes of this sec-
tion, judicial proceedings are pending, 

(a) in civil matters, from the time 
the matter is set down for trial until 
it is adjudicated and the trial is ter
minated; 

(b) in criminal matters, from the 
time an information is laid or an 
indictmen t preferred, until a ver
dict, order, or sentence, as the case 
may be, is pronounced thereon. 

Paragraph 4(1)((1) is general: attempting to obstruct, defeat 
or pervert the course of pending judicial proceedings. The 
verbs "obstruct", IIdefeat" or "pervert" are those llsed in 
section 127 of the present Code. The verb "attempts" con
notes intentional conduct. The offence consists in the attempt, 
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and the proceedings do not need to be actually obstructed, 
defeated or perverted. 

Paragraph 4( I )(h) aims at publication by the media, of 
anything which may interfere with the course of jud~?it~1 pr~
ceedings. The words "he knows or ought to know Impar t 
negligence as a sufficient requirement for liability. 

Subsection 4(2) provides for the traditional exception in 
favour of hona ./ide reports of judicial proceedings. The exce~
tion does not apply, however, where the reporting itself IS 
prohibited as is the case for proceedings ill camera or where a 
non-publication order has been made. 

Although this offence falls under the jurisdiction of. the 
superior court of criminal jurisdiction sitti~g wit~out :1 Jury 
(section 6), section 11 of this proposed draft provides !-or the 
jurisdiction of a court to proceed forthwith against a pe.rson 
committing the offence in respect of proceedings before a Jury. 

In this regard, the proposed legislation di~Ter? ~ro~l ~he 
common law. At common law, a court of supenor Junsdlctlon 
has the power to proceed summarily against anyone commit
ting a contempt as to proceedings before it, whet~er or not 
such contempt was committed ex facie. Under sectIOn 11, the 
offence can be so prosecuted only if it is in respect of proceed
ings pending before a court sitting with a jury. The court, that 
is the judge of the superior or county court, as the cas~ may 
be, may proceed summarily against the offender. The ratlOna~e 
for this provision is to allow the presiding judge of the court 111 

appropriate jury cases to eliminate the interference with ~xem
plarity and promptitude and to carryon with the proct.~ed1l1gs. 

The offence of interfering with judicial proceedings can be 
committed only in respect of "pending judicial proceedings". 
"Judicial proceedings" are defined in section 107 of t1~e.pres~nt 
Criminal Code dealing with offences against the admmlstratl~n 
of law and justice. The inclusion of the proposed draft 111 

Part III of the Code would entail the application thereto of the 
same del1nition of judicial proceedings. 
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The definition of "pending", however, raises difficult 
issues. Although bona fide and accurate reports of judicial 
proceedings are excepted from the scope of the offence, this 
offence may be viewed as a limit on freedom of expression and 
information. Yet, it is necessary to shield the judicial process, 
especially in jury cases, from comments and reports which are 
likely to influence the verdict. The question is: How far should 
this protection go? Should it apply only to trials or extend to 
appeals? After much pondering and discussion, it was decided 
that only proceedings of a trial which has not run its course 
~hould be so protected. This decision finds its expression in the 
proposed subsection (3) of this section. 

In civil malters, proceedings are "pending" from the time 
the matter is set down for trial until it is adjudicated and the 
trial is terminated. 

III criminal mailers, proceedings are" pending" from the 
time an information is laid or an indictment preferred, until a 
verdict, order, or sentence is pronounced thereon. 

In both instances the risks of influencing witnesses or a 
jury, or of otherwise causing a mistrial are eliminated. If a new 
trial be ordered then its proceedings would naturally be again 
protected according to the provisions of this section. 

Punishment 5. Everyone who commits an of~ 

fence under section I, 2, 3 or 4 is guilty 
of an indictable offence and is liable to 
imprisonment for two years. 

This section provides that the offences defined in this 
legislative draft project (sections I, 2, 3 and 4) are indictable 
offences. At present, contempt of court is an offence sui 
generis. I t is indictable only if it is actually prosecuted by 
indictment. I.n all other cases, the nature of the offence is far 
from clear. This provision makes the offences indictable, irre~ 
spective of the manner in which they are prosecl'ted. The 
section also provides for a maximum punishment - l\'.·' years 
- applicable to all four offences. 

56 

Jurisdiction 6. Subject to the provisions of sec~ 
tions 10 and 11, the superior court of 
criminal jurisdiction sitting without a 
jury shall have exclusive jurisdiction to 
try offences under sections 1, 2, 3 and 4. 

This section sets out the general rule that all four offences 
fall under the exclusive jurisdiction of the superior court of 
criminal jurisdiction sitting without a jury. 

Offences under section 1 or 4, in regard to which any court 
Uudge, justice, or magistrate as the case may be) asserts 
jurisdiction forthwith pursuant to section 10 or 1 I, are excep~ 
tions to this rule. 

Trial by 
other judge 

7. Everyone who commits an of~ 

fence under section 3 shall be tried by a 
judge other than the judge in relation to 
whom, or presiding over proceedings in 
relation to which, the offence was com~ 
mitted. 

This section is self~explanatory. Where a superior court 
judge is the victim of an affront to judicial authority, he has no 
jurisdiction to try the offender. Only some other jud,ge of !he 
superior court of criminal jurisdiction can do so. ThiS sectIOn 
complies with the weIl~known principle that no one should be 
at the same time'judge and party in a case. 

Prosecution 8. (I) SUbject to sections 10 and II, 
no one shat! be prosecuted for an of~ 
fence under section I, 2, 3 or 4 except 
with the written consent of the Attorney 
General personally. 

(2) Where the offence alleged to 
have been committed occurred in rela
tion to proceedings instituted at the in~ 
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stance of the Governmem u. Canada 
and conducted by or on behalf of that 
Government, any prosecution in respect 
of the offence may be instituted and 
conducted in like manner. 

(3) No other proceedings shall be 
commenced for an offence under sec
tion 1 or 4, if the court in relation to 
whose proceedings the offence is al
leged has dealt fort h wi t h wi th the of
fence in accordance with the provisions 
of section 10 or 11 and pronounced 
sentence t.hereon. 

(4) No proceedings shall be com
menced for an offence under section 1, 
2, 3 or 4- after the expiry of six months 
from the last day upon which the 
offence is alleged to have been com
mitted. 

The Attorney General should exercise close control over 
t~e pros:cu.tions for offences defined in this proposed legisla
tIOn. ThiS IS done by requiring the written consent of the 
Attorney General personally for such prosecutions. Sections 10 
a.nd 11, under which the court may punish forthwith. are excep
tions. 

Subsection (I) is self-explanatory. 

Subsection (2) provides that where an offence is alleged to 
have occurred during the course of proceedings, instituted or 
conducted by the Government of Canada, it is the Attorney 
General of Canada, personally, whose written consent would 
be required. 

Subsection (3) provides that if the court acts under sec
tion 10 or II, prosecution by the A ttorney General is fore
closed, in I:egard to section I or 4. Furthermore, there may be 
a prosecution by the Attorney General for an offence under 
section I or 4 only where the court h~ls not dealt !'>ummarily 
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with the matter pursuant to section 10 or 11. This is necessary 
in order to avoid multiple prosecutjons and to give courts full 
contI~ol over their process. 

Subsection (4) prescribes a limitation period of six months 
from the time at which the incident alleged to constitute the 
offence occurred for the institution of prosecutions uDder all of 
the offence-creating sections. It should be noted that sections 
10 and 11 contemplate the court acting forthwith and, accord
ingly, the six-month limitation period will also apply in the 
ever.t that a court declines to act under section 10 or 11. 

Summary 
prosecution 
by the 
Attorney 
General 

9. (1) Notwithstanding the usual 
procedures for indictable offences im
ported by section 5, the Attorney Gen
eral or his agent may institute a sum
mary prosecution against a person who 
is alleged to have committed an indict
able offence under section 1. 2, 3 or 4 
where he considers that such prosecu
tion is in the interests of justice. 

(2) A summary prosecution under 
subsection (1) shall be instituted by h 

notice of motion stating the offence to
gether with any relevant documentary 
evidence, and ordering the accused to 
appeal' before the superior court of 
criminal jurisdiction on a fixed day to 
answer the charge. 

(3) In a summary prosecution un
der this section, the accused shall have 
the right to be represented by counsel 
and to call witnesses but he may not be 
compelled to testify. 

The first subsection provides for a special mode of sum
mary prosecution for offences under section I. 2. J or 4. This 
exception. recognized by the common law. is codified by this 
section. The Attorney General or his agent may institute it if 
he considers that it is in the interests of justice. 
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The summary prosecution is instituted by a notice of 
motion describing the offence and ordering the accused to 
appear in court on a fixed day. No limitation period is men
tioned; the important factor is that the accused knows of the 
charge against him. 

The right of an accused to retain counsel, to call witnesses, 
and not to testify, is recognized in order to bring the summary 
procedure in line with the Canadian Bill ofRights*. 

Pow'!r of 
CO! t to 
net forthwith 

10. Where an offence under sec
tion 1 is committed in relation to judicial 
proceedings before a court, that court 
may call on the person committing it to 
show cause why he ought not to be 
found guilty and, in the absence of such 
cause, shall find him guilty forthwith 
and sentence him accordingly. 

This section gives the court the power to punish forthwith 
anyone committing an offence under section 1. Thus anyone 
disrupting a judicial proceeding by disorderly or offensive con
duct, or disobeying an order made by the court in connection 
with the conduct of judicial proceedings, may be dealt with 
instantly. 

Basically, this section reproduces the common law. One 
difference, though, needs to be noted: all courts, including 
justices of the peace, have the power to act forthwith under 
this section. The procedure to be followed in the exercise of 
this power is also based on the common law; the court, taking 
cognizance of the offence being committed, makes an order 
requesting the offender to show cause why he should not be 
convicted, and in the absence of such cause being shown, 
enters a conviction and imposes sentence. 

*Note the parallel provi'lions of the Calladiall CharIer of Righls a/lC1 Freedollls adopted 
since the writing of this Report. 
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This section should be read in connection with section 12 
which maintains the powers of superior courts to preserve 
order in a courtroom and extends those powers to all courts. 
The powers which are less drastic in nature - calling to order, 
warnings, expulsion, etc. - would naturally be resorted to 
before a court decides to act under section 10. Yet, courts 
must have the power to deal forthwith with offences under 
section 1 if they are to exercise control over the proceedings 
before them. 

Court sitting 
with jury 

11. Where an offence under sec
tion 4 is committed in respect of judicial 
proceedings pending before a COUlt sit
ting with a jury, the judge may call on 
the person committing such offence to 
show cause why he ought not to be 
found gu il ty, and in the absence of such 
cause find him guilty forthwith and sen
tence him accordingly. 

This section is parallel to section 10. It provides for the 
power of a court to deal forthwith with a person interfering 
with judicial proceedings pending before it, while it is sitting 
with a jury. Interference with judicial proceedings may indeed 
call for immediate action for the purposes of preventing the 
offender from actually making it impossible for the jury to 
carryon with the case. The court, that is the presiding judge, 
may then proceed summarily against the offender under this 
section. 

I nherent power 
of a superior 
court to 
preserve order 

12. (I) Nothing in this Part shall be 
interpreted as restricting the inherent 
power of a superior court of criminal 
jurisdiction to make an order for the 
purpose of preserving order in a court
room, exercising control over judicial 
proceedings before it, or expelling any
one disturbing Stich proceedings. 
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Idem (2) Every court has the same pO\ver 
and authority to preserve order in the 
courtroom, to exercise control over ju
dicial proceedings, or to expel anyone 
disturbing such proceedings as may be 
exercised by a superior court of criminal 
jurisdiction in regard to proceedings over 
which it presides. 

This section, in substance, is based on section 440 of the 
present Code. Its purpose is twofold: first, to maintain the 
inherent powers of a superior court to preserve order in the 
courtroom, and second, to extend such powers to courts of 
inferior jurisdiction. 

Definition 
"court" 

13. For the purposes of this Part, 
unless otherwise provided, "court" in
cludes a judge, a magistrate or a justice 
of the peace. 

"Court" is defined so as to include a judge, a magistrate 
or a justice of the peace. By implication, although not so 
stated, it includes a court composed of a judge and jury (in 
which instance the powers accorded herein are to be exercised 
by the judge). By necessary implication also, it includes a court 
composed of a panel of judges such as a court of appeal or the 
Supreme Court of Canada. 

Judge not 
compellable 
or competent 
witness 

14. No judge, magistrate or justice 
of the peace in relation to whom, or 
presiding over proceedings in relation to 
which, an offence is alleged, is a com
pellable or competent witness in a pros
ecution for an offence under section 1, 
2, 3 or 4. 

The provisions of section 14 would prevent a judge, mag
istrate, or justice of the peace who, or whose judicial function, 
was the object of an offence from giving testimony at any 
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subsequent proceedings under this legislation. That judge could 
never be compelled to testify by either the Crown or the 
accused. Moreover, that judge would also be prevented from 
volunteering testimony, because he or she would not be com
petent to do so. 

The efIect of section 14 is that if there be no independent 
witness to give evidence in proof of the alleged offence, whilst 
the impugned conduct may well be personally insulting to a 
judge, it can hardly constitute an offence and ought not to be 
prosecuted as such under section 1, 2, 3 or 4. In other words, 
if the Attorney General can find no witness other than the 
judge and can find no other evidence upon which to base a 
prosecution, there will be no prosecution. Of course, individual 
judges and panels of judges do not pelform judicial functions in 
complete solitude even when proceedings are conducted ill 
camera. There are inevitably court clerks, ushers, bailiffs and 
others to provide testimony rather than the judge or judges. 

The objectivity of the proceedings would be better pre
served by precluding the examination and cross-examination of 
the judge, magistrate or justice of the peace who, or whose 
judicial function, is alleged to have been the object of the 
offence. That is what section 14 aims to accomplish. 

Appeal 15. Any person convicted of an of
fence under section 1, 2, 3 or 4, and the 
Attorney General or counsel instructed 
by him for the purpose, may appeal 
from a conviction, sentence or verdict 
of acquittal, as the case may be, in 
accordance mllfllfis mutandis with the 
provisions of Part XVlll. 

This section reproduces in substance present section 9 of 
the Crimillal Code, and provides for a right of appeal by a 
convicted accllsed as well as by the Attorney General. By 
implication it aims to provide rights of appeal as are now 
provided in any other indictable offence. There is a difference 
however in that by invoking section 10 a court of appeal 
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becomes, in effect, a court of first instance as well as the court 
of sole instance in regard to appropriateness of sentence. 

The intent of this proposed section 15 is such that where 
section 10 is invoked by the Trial Division of the Federal 
Court, an appeal as to conviction or acquittal on the one hand, 
or as to sentence on the other hand, would lie to the court of 
ap~~;eal of the province in which the proceedings take place, 
and not to the Federal Court of Appeal. However, if section 10 
were invoked by either a provincial court of appeal or by the 
Federal Court of Appeal, an appeal as prescribed by present 
sections 618, 620, 621 ef seq. of the Criminal Code would lie 
to the Supreme Court of Canada as to conviction or acquittal 
only, because appeals as to the fitness of a sentence do not lie 
to the Supreme Court of Canada. Finally, it is to be noted that 
if section 10 were invoked by the Supreme Court of Canadr 
itself, no appeal would be possible. 

Amendmcnts 
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16. \I) Section 8 of the Criminal 
Code is amended by deleting at the end 
thereof the words "but nothing in this 
section affects the power, jurisdiction or 
authority that a court, judge, justice or 
magistrate had, inlmedialely before the 
1st day of April 1955, to impose punish
ment for contempt of court" . 

(2) Section 116 of the Criminal 
Code is hereby repealed and the follow
ing substituted therefor: 

"116. (I) Everyone who, 
without lawful excuse, disobeys a 
lawful order made by a person or 
body of persons authorized by any 
Act to make or give such order, 
unless some penalty or punishment 
or other mode of proceeding is ex
pressly provided by law, is guilty 
of an indictable offence and is lia
ble to imprisonment for two years. 

(2) Where the order referred to 
in subsection (1) was made in pro
ceedings instituted at the instance 
of the Government of Canada and 
conducted by or on behalf of that 
Government, any proceedings in 
respect of a violation of, or conspir
acy to, violate that order may be 
instituted and conducted in like 
manner. 

to: 
(3) This section does not apply 

(0) any order made by a court, 
or 

(b) any order for the payment 
of money." 

Present section 8 of the Criminal Code provides as follows: 
Criminal 
offences 
to be 
undcr law 
of Canada 

8. Notwithstanding anything in this 
Act or any other Act no person shall be 
convicted 

(a) of an offence at common law, 

(h) of an offence und(-ir an Act of 
the Parliament of England, or of 
Great Britain, or of the United 
Kingdom of Great Bl'itain and Ire
land, or 

(c) of an offence under an Act or 
ordinance in force in any province, 
territory or place before that prov
ince, territory or place became a 
province of Canada, 

but nothing in this section affects the 
power, jurisdiction OJ' authority that a 
court, judge, justice or magistrate had, 
immediately before the 1st day or April 
1955, to impose punishment for con
tempt of court. 
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The amendment provided in proposed subsection 16(1) 
would abolish the common-law offence of contempt of court. 
This is purely consequential in view of the provisions of this 
recommended Part which define the offences and the procedure 
heretofore governed by the common law. It should be noted, 
however, that section 12 of this draft maintains the power of 
courts to preserve order in the courtroom. 

Present section 116 of the Criminal Code provides as 
follows: 

Disobeying 
order of 
court 

Attorney 
General of 
Canada 
may act 

116. (1) Everyone who, without 
lawful excuse, disobeys a lawful order 
made by a court of justice or by a 
person or body of persons authorized 
by an Act to make or give the order, 
other than an order for the payment of 
money is, unless some penalty or pun
ishment or other mode of proceeding is 
expressly provided by law, guilty of an 
indictable offence and is liable to im
prisonment for two years. 

(2) Where the order referred to in 
subsection (1) was made in proceedings 
instituted at the instance of the Govern
ment of Canada and conducted by or on 
behalf of that Government, any pro
ceedings in respect of a violation of or 
conspiracy to violate that order may be 
instituted and conducted in like manner. 

The amendment proposed in subsection 16(2) would re
strict the application of section 116 to orders made by a person 
or body of persons not constituting a court. 

Repeals 
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17. The following provisions of the 
Criminal Code are repealed: 

(a) sections 9, 440, 472 and 636; 

(b) subsections 442(4), 467(3) and 
533(2); and 

(c) forms 22 and 34 in Part XXV. 

----~-------------~ -- ~ ---

The substance of present section 9 of the Criminal Code is 
reproduced in section 15 of the proposed legislation with mod
ifications. 

Present section 440 of the Criminal Code is subsumed III 

section 12 of this proposed legislation. 

Section 472 gives a justice of the peace who presides at a 
preliminary inquiry the power to punish summarily a defaulting 
witness. This situation is covered by paragraph l(b) of this 
proposed legislation when read in conjunction with section 13. 
Section 472, then, is no longer necessary. 

Section 636 provides that a person who, ht.:ng required by 
law to attend or remain in attendance for the purpose of giving 
evidence, fails without lawful excuse to do so, is guilty of 
contempt of court. This situation would come under para
graph l(b) of this proposed legislation. 

The repeal of the following subsections is purely conse
quential. Subsection 442(4) and subsection 467(3) of the Code 
create offfences punishable on summary conviction in the case 
of non-compliance with a court order. Section 1 of this project 
provides for the enforcement of such orders. Therefore, these 
special offences are no longer necessary. Subsection 533(2) 
provides that anyone failing to comply with an order concern
ing the release of exhibits is guilty of contempt of court. Such 
orders would be enforced under paragraphs lea) and l(b) of 
the proposed legislation. 

Forms 22 and 34 apply to a conviction and warrant of 
committal for the offence defined in section 636 of the Criminal 
Code. 
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Ab I'Oglll ion., 17. Les dispositions suivantcs dll 
Code c!'imine! 50nt abrogces: 

(/) les articles 9, 440, 472 ct 636, 

h) les paragraphes 442(4), 467(3) ct 
533(2), 

c) les ('ol'll1l1les 22 et 34 dc la Par
tie XXV. 

La substance dc I'articlc 9 nctucl du Code criminel se 
trouvc dcsormais contenue il I'article 15 du projet, avec certai
nes modifications. 

L'article 440 nctuel du Code crimil1el est reproduit ~l 
l'article 12 du projet. 

L 'article 472 donne au juge de paix qui preside une en
qucte preliminaire Ie droit de punir sommairement un temoin 
dCfaillant. Cette situation est desormais couverte h I'alinea Ih) 
du projet lorsqu'on Ie lit conjointement avec I'article 13. Le 
maintien de I'article 472 n 'apparait done plus necessaire. 

L'artic1e 636 prevoit que, est coupable d'outrage au tribu
nal celui qui, requis d'etre present au de demeurer present 
pour rendre temoignage, omet de Ie faire sans excuse legitime. 
L'alinea Ib) du projet prevoit desormais ce cas. 

L'enscmble des modifications prevues a I'alinea b) n'est 
que de concordance. Les paragraphes 442(4) et 467(3) du Code 
crimine/ creent des infractions punissables par voie de declara
tion sommaire de culpabilite en cas de desobeis~ance a un 
ordre de la cour. L 'article 1 du projet prevoit desormais ces 
cas et ces deux textes ne sont done plus necessaires. Le 
paragraphe 533(2) prevoit que quiconque refuse de communi
quer des pieces malgre un ordre de la cour est coupable 
d'outrage. Cette situation est desormais couverte aux alineas la) 
et Ib) du projet. 

Les formules 22 et 34 portent sur Ie mandat de depot et la 
condamnation pour outrage, tels que definis par J'article 636 du 
"nr/e crimillel. 
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