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PREFACE 

t 

The Council on Environmental Quality continues to 
investigate avenues for improving federal agencies' ability 
for and committment to environmentally sound actions. This 
document represents the Council's willingness to explore 
if not endorse the use of mediation as one of the avenues. 

The authors wish to thank Malcolm Baldwin, Senior Staff 
Member and Project Monitor, and Wendy Emrich, Staff Assistant, 
for their guidance. Other members of the CEQ Staff including 
Nicholas Yost, General Counsel and Edward Strohbehn, Executive 
Staff Director, were of particular assistance in keeping the 
relationship between CEQ and the National Environmental 
Policy in the forefront of our thinking. 
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Chapter One 

INTRODUCTION 

Background/ 

The importance of adversary processes • in a highly 

diverse culture is discussed in a recent article by Peter 

Schuck entitled, "Litigation, Bargaining and Regulation". 

Professor Schuck suggests that in the United States: 

" .adversary processes enjoy 
considerable constitutional, statutory, 
and judicial protection; in a liberal 
society in which there is no received 
or even widely shared notion of truth, 
they are simply indispensable for 
resolving • sharply conflicting interests. . ."* 

The author describes a Spectrum of adversary processes which 

range from pure adjudication by a formal and independent 

tribunal to pure bargaining between the interests directly 

involved. Somewhe=e along that spectrum he places mediation, 

calling it a "mixed form" because of its use of a combination 

of bargaining and independent third party participation in 

the process./ This paper is about mediation as it might 

be organized • for disputes in which federal agencies are 

•involved. 

Procedural innovations (or new applications of 

traditional methods) designed to produce decisions which are: 

*Peter Schuck, Regulation. AEI Journal on Government 
and Society, July/August 1979, Volume 3, No. 4, p. 26. 
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I-2 
more agreeable to the parties affected, 

e. beneficial to the public interest, and 

e. arrived at efficiently, 

have recently occupied the attention of Congress, various 

public agencies, legal system analysts, organizational 

development specialists, and others. In particular, the 

National Environmental Policy Act (NEPA), a procedural 

springboard for public intervention into federal action, 

has helped increase the pressure on federal agencies involved 

in environmentally sensitive programs to develop new approaches 

to decision-making. A complicated balancing effort between 

competing demands has tipped one way and then another as 

interest groups have their day in Congress, federal court, 

adjudicatory hearings, and, now, k~EPA scoping meet/~qs. 

As a result, disputes of substantial scale involving large 

amounts of money, land, and ultimately, values associated 

with environmental quality, often involve federal agencies. 

A few examples include: 

Federal Action 

Decision to issue g404/i0 
dredging and filling 
permits, removing last 
administrative barrier 
to the construction of 
the Hampton Roads Oil 
Refinery, Portsmouth, Va. 

Multiple use policy in the 
California Desert -- 
specifically ORV use. 

Parties 

Department of Interior, Army Corps 
of Engineers, Department of Trans- 
portation, Department of Commerce, 
Environmental Protection Agency, 
local residents, Chesapeake Bay/ 
Elizabeth River fishing industry; 
Hampton Roads Energy Company and 
organized environmental groups; 

Bureau of Land Management (DOI), 
ORV user groups, national 
conservation groups. 

I 
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Federal Action 

Construction of the Grey- 
rocks Dam and Reservoir 
project in Wyoming. 

Parties 

Conservation organizations, Governors 
of Nebraska and Wyoming, the developer/ 
power companies; the Fish and Wildlife 
Service (DOI), the Army Corps of 
Engineers, and the Rural Electifi- 
cation Administration. 

The procedures for making decisions at the federal level 

need to keep abreast of the level of public interest and 

the magnitude of the potential controversy generated by a given 

project. One approach has been the proposal of various modifi- 

cations to the judicial system to cope with these specialized 

disputes over environmental concerns. This and other major proposals 

are outlined in Table i below. 

Table 1 ~: 

F~nE~AL POL;C7 OR ;U~TTON: 

~ i e n c e  C o u r t  ( p roposed  ~ W h i t e  House Task Force  
on A n t i c i p a t e d  Advances i n  Sc ience  and 
T e c ~ m l o g y ,  1976). 

k a v i r o n m m n t a l  C o u r t  S y s t e m  ( F e a s i b i l i t y  s t u d y  w a s  
d L r e ~ e ~  by F e d e r a l  w a t e r  P o l l u C / o n  C o n u c o l  
A c t ,  1972:  T i t l e  V, Seoq;ion 9 ) .  

~ew Appellate C ~ u r t  with exclusive Juzlsdictlon eve: 
environmental cases (part o f  Depar~mt o f  
J u s t i c e  "P~p<~sa l  Co Improve  F e d e r a l  A p p e l l a t e  
$ y s t ~ ' ,  1 9 7 8 ) .  

AdmzninsnEative Cour~ System specializln~ in 
environmental matters as s special ~ s t m :  foe 
regular femeral courts. 

Fgmersl Court Improve,~ent  Act (1979) ($-1477)  - - -  
$*nate hal'. a p p r o v e d  Amendment 63~ which ~Id 
demand Section 706 of the Administ.rativs 
P~-e~uze A~t -- and ~ould eliminate the 
p resumpt i on '  in Judicial r e v i e w  of a~inls~zst/ve 
4yen~ r ~ e  mskin~ ~t rule or r~latlon at 
i s s u e  Ls v a l i d .  

G e n e r a l l y  r e j e c t e d  on b a s i s  t ~ a t  s c i e n t i f i c  q u e s t i o n s  
c a n n o t  be  s e t t l e d  by p e r s u a s i v e  a r g ~ e n t .  "The u s e  o f  
a d v e r s a r y  l e g a l  p r o c e s s  t o  c o n t r o l  s c i e n t i : i c  r e s e a r c h  
As l i k e l y  to  l e a d  to  s e r i o u s  s c i e n t i f i c  e r r o r s  and t o  
b a d l y  tJ lought  ouc  p o l i c y . "  ( W i l l i a m  M c G i l l ' )  

Tentatlvely rejected on the basis that fear ~hat 
inclusion of enviz~ental cases with tax and patent 
cases would create "the danger that environmental matte~ 
will not receive the attention intended by a specialized 
coc . - t  .... " Also, C~ claims t .hat  only approximately 
7.5t of the total cases included An the new court's 
juzisdi~tlon ~uld be environmental, and that the nur.~er 
of such cases is decreasing e a c h  year as the law be~=es 
f i r a l y  Lsthbllshed. 

Note im~ortant.ly, CEQ challen~es ~he notion ~hat an 
appellate cou~¢ should attempt ~ gain any special 
expertise in the technical aspects o f  enviro.-.~e.-.tal 
issues. "(T)he function o f  the appellate cour:s on 
judicial review is n o t  t o  acquire a specialized k.-.owle~ge 
of a particular discipline, but rather to ensure chat: 
administrative agencies have perfoz~:ed their functions 
p r o p e r l y . "  CEQ fears ~lat t he  special ~ur1: ~uld 
become a eeuper-sgencT" t~at ~uld be more likely 
S u b s t i t u t e  i t s  ~udgmen~ ZoE t~',at o f  ~ e  a g e n c i e s  cha r~ed  
w i t h  l d ~ l l n i l t e r l n g  l nv i~o r40 lnT~ l l  l ~ l ~ l ~ t e l :  E n v i r o n m e n t a l  
~e~rcmr, i169,1170 (October 20, 1978). 

P e n d i n q  anal)mi s. . 

Pen#.tnq' "o .ae  a c t i o n .  
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In addition to these proposals, there have been efforts 

~ expand the use of non-judicial forms of dispute resolution, 

such as mediation. Federal agencies in Washington have been 

a particular target for organizations and individuals 

seeking to have the process of third party intervention 

tested. A willingness to experiment has been found in the 

following examples: 

Table 2 

Reaouzce and T.and ~nvestAqa:4o~a P~-oc~zam 
uses (~QX) a n d  
~ A A  oa CavAz~ameacal ~AA~y: Conr~rac:~: ~j= 

expAore co:~iAc= =esolu:Aon app:~scttes ~o 
AdencA~AcatAon. :ktaaciemea: aad :::olu~Aon 
og envA=mwen~aA/ene=gy dAsp~s (2S77-197~). 

g..S. T~res~ Sez'v ic~,8 Roadless A~oa ~ i m t  and 
ZveA~aC~on (RAKE ZX) An Denve:~ Attempt: ~o 
=ea¢~ COasens~s on desLgnar.Aon 0£ CoAo~ado*~ 
234 :aadAess  a ~ e ~ .  

Fede:LL ~qAoaaA C~ncAZ (~oz~.t~::): Coat, rat: 
t o  u p A o : e  a~Aar~Aoa An d ~ : k s ~  ~ k A ~  An 
peJraAc=Aa~ pco~asa t o :  ~ A ve P~r ~ . A ¢ ~  r.Aa~ 
ec/encAee. 

Z::pAora~o~-y e~or~J ~0 ".edAatn genezaAAy fr~J:=a:ed v~ 
• tw exeep:AorLe: pA'oJe¢: ~s4 developed grea:az e = p ~ s A s ,  
on vo~k~'~apB, con~'su~ences and Az~ozmat:~.on e ~ . n ~ .  

]lot sr.rAc:Ay spealcAnq • medAatAon e~o:~. ;ene:'alZy ao: 
~mAd~q~d  a suc:eBa~A e ~ o z ~  due t o  ~:~s4A~Ac ~ 
pZelISUZlIll. 

C~eA-aae peadAnq. 
• f e4tL~ql .  

w o c ~ a ~ p s  and A~oA'~a~.tan-e~L~An~ aAJo 
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Purpose and Organization 

Federal policy toward mediation has not been explicit 

nor organized. In fact, to date, there has been none. 

However, during the decade, the intersection of attempts at 

(i) judicial reform (2) reappraisal of administrative 

procedures, and (3) regulatory reform may have contributed 

to the potential emergence of a federal policy for mediation. 

The most important link between the proposals in Table 1 

and the experiments in Table 2 is the effort to devise a 

resolution process that fits the characteristics of the dispute. 

The underlying premise is that the currently available mechanisms 

are not adequate to address the "new disputes." In fact, 

this paper looks toward creating the framework within which 

an acceptable and by definition, flexible, process might 

occur. Although most attempts to narrow or limit the scope 

of the dispute in which mediation would be applied have been 

unsatisfactory, the Council on Environmental Quality has 

sought to answer some of the practical questions which revolve 

around how federal agencies might respond when approached 

regarding the use of this process. 

~The purpose of this paper is: 

• to summarize federal actions and policies related 
to environmental mediation over the decade, 

• to summarize a few agencies' attitudes towards 
the idea, 

• to describe some possible alternative frameworks 
for its use, 
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e. to explore some of the legal concerns affecting 
the use of mediation, 

• tO review mediation in the context of the National 
Environmental Policy Act, and finally, 

• to make recommendations to the Council regarding 
future steps. 

This document does not review the extensive and growing body 

of material available on mediation. However, readers are 

referred to the attached bibliography which covers much, if 

not all of the literature relevant to the general topic of 

t~his document. 

Chapter Two describes some hypothetical options available 

for structuring an institutional approach to the organized 

application of mediation to environmental disputes. The 

third chapter is a review of federal agency attitude toward 

the use of mediation and the fourth chapter is a summary of 

the legal implications affecting the use of mediation. 

Chapters Five and Six cover mediation add NEPA and some 

recommendations for the Council on what it might do to 

encourage or discourage the institutionalization of the 

process. 

Comment on the Major Obstacles to Mediation 

This investigation was initiated to assess the options 

available for designing an additional tool for federal 

agencies charged with missions which bring them into disputes 

with an environmental dimension. However, two obstacles of 

some importance have persisted throughout the study which 
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may have a significant impact on both the design and implementation 

of the tool. These barriers are discussed in other chapters, 

but should be recalled when considering the alternative 

configurations: 

i. The reluctance of most federal agency officials to 
interpret their authority as sufficiently flexible 
to include mediation as a method to resolve disputes 
with environmental dimensions. 

2. The need to preserve the legal rights and status 
of the non-federal parties to a mediation. 

These two themes seem at• times to conspire • to undermine the 

vitality represented by the many experiments which are 

referred to in Table 2. 

The issue of i~terpreting agency authority stems in 

part from the uncertainties involved in entering into a 

negotiated agreement with parties over which one agency has 

no direct control. However, establishing an official 

sanction may require guidelines which may be sufficient to 

stifle the very purpose of entering into a voluntary set of 

negotiations managed by a neutral party. 

The legal rights issue has focused on the environmental 

advocacy segment of the stakeholders in mediation of environmental 

disputes, rather than on those of permit applicants, and 

other commercial or industrial parties. The impetus for the 

use of environmental mediation arose in part from the perception 

on the part of some observers that the burgeoning volume of 

environmental litigation was not a satisfactory way to make 

complex decisions about resource allocation andenvironmental 
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protection.* (This perception also stimulated the judicial 

reforms described in Table i.) 

Much of the litigation arose out of a heightened environ- 

mental consciousness and new developments in the law which 

permitted advocates for environmental protection and preservation 

t~ challenge public and private decisions about the environment 

in new and more effective ways. Thus, litigation became a 

major empowering tool for individuals or groups to enter the 

decision-making process on behalf of environmental values. 

There is, therefore, an understandable suspicion on the part 

of environmentalists toward those whose primary concern is 

reducing the volume of litigation. Tc date, litigation has 

been the most effective tool environmentalists possess in 

attempting to shape decisions. In order for mediation to be 

effective, it should not undercut the legal rights that 

parties would have if they chose to litigate. Otherwise, 

there would be little incentive to enter the mediation 

process. At the same time, a counter-balancing consideration 

may be developing: the value of effective case-by-case resolution 

of disputes weighed against the effect of an anti-regulation 

sentiment threatening to undermine the legislative, legal and 

political victories of the environmental conununity. 

Chapter Four poses the issue as a conflict between an 

efficiency mode! and a legal model. These two points have 

"Some of the litigation, of course is NEPA-related, 
but also relates to enforcement proceedings, permits, presence 
of endangered species, land management, etc. 

I 
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been raised at the outset because, regardless of available 

organizational alternatives, mediation will not have a life • 

of its own within the federal governments unless answers can 

be found to these questions. The answers must come from 

those who will use mediaton. 

i 

I 

i 
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Chapter Two 

ALTERNATIVE STRUCTURES 

f 

I 

f 

Introduction 

During the course of the study it became clear that 

establishing mediation practices could mean either • 

• (i) creating a separate organization to make mediation 

available as a service to federal agencies or (2) establishing 

an agency or federal government policy to use mediation to 

resolve certain kinds of disputes. These two approaches are 

interdependent. Mediation could be encouraged without any 

explicit policy that directs agencies to use it. In, practice, 

however, it is probable that both institutionalizing efforts 

are needed in some form to insure use of the process. 

This chapter considers ways to organize mediation 

services. Acceptance of an organizational structure would, 

for purposes of this paper, depend upon a policy encouraging 

its use where appropriate. Two primary distinguishing 

features have been selected to characterize the organizational 

alternatives: administrative control and geographic location. 

Each aspect can he highly centralized or highly decentralized 

and the centralizing emphasis can be different for administration 

and geographic location (see Figure A). 

• 
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ALTERNATIVE 
STRUCTURES 

ALTERNATIVE I 

Staff and decision making 
and operations centralized in 
D.C. 
No f i e ld  off ices 

ALTERNATIVE ! i  

Small decision making and 
II~nagement s ta f f  in D.C. with 
f i e ld  off ices 

ALTEENATIVE 111 

Divisions of exist ing agencies 
located tn D.C. 

ALTERNATIVE IV 

Located solely within local 
area, 
No nattonal o f f i ce ;  each state 
local or regional ent i ty  
manages I ts own operation 

GEOGRAPHIC 
EMPHASIS 

CENTRAL I ZED 

DE-CENTrAL I ZED 

ADMINISTRATIVE 
EMPHASIS 

CENTRALIZED 

CENTRALIZED 

OE-CEHTRALIZED CENTRALIZED 

DE-CENTRALIZED DE-CENTRALiZED 

C I I I  

I 

H 
H 
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Policy of Use 

There are several alternative ways to establish a 

policy for the use of mediation. The selection of the most 

appropriate one may depend upon the organizational decisions 

above. They include: an Executive Order; legislative 

amendments -- either to legislation or regulations oriented 

to a specific agency; an internal (agency) policy directive; 

or a Secretarial Order. 

• Table 3 includes a comprehensive list of the existing 

environmental statutes and orders which, in conjunction with 

other non-environmental laws and policies, could each give 

rise to disputes-- some of which could be resolved by 

mediation. However, one major task of the administrative 

dimension of each alternative is to understand these orders 

and statutes in enough • depth to develop a program for mediation 

which is acceptable within the bounds of existing legislative 

restrictions. 

A policy which reinforces• the use of mediation, 

whether in Washington or in the field or both will almost 

certainly•be necessary. This is generally true because of 

an initial reluctance among federal representatives to go 

beyond the • familiar boundaries of established •procedures 

(see discussion in Chapter Three). The willingness to 

consider mediation becomes further inhibited by the specific 

characteristics of both the disputes and the agencies faced 

with ~ them. Therefore, an important administrative incentive 

to using an experimental approach would be the existence of 

anagency policy to support it. 
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TABLE 3 

Statutory Sources of Environmental Disputes 

J 
! 

i 

General 

*The National Environmental Policy Act 
Executive Order 11514, Environmental Quality 
Executive Order 11523, National Industrial Pollution 

Control Council 
Environmental Quality Improvement Act of 1970 
Executive Order 12088, Federal Compliance 
.Executive Order 11566, Transfer of .Oceanographic Programs 
Executive Order 11821 - Inflation Impact Statements 

~Executive Order 11987, Exotic Organisms 
Executive Order 11988, Floodplain Management 
Executive Order 11989, Off-Road Vehicles on Public Lands 
Executive Order I1990, Protection of Wetlands 
Executive Order 12115, Independent Water Project Review 
Executive Order 12114, Environmental Effect Abroad of Major 

Federal Actions 

Air 

*Clean Air Act. 
Excerpt Relating to Clean Air Act From National Energy 

Conservation Policy Act 
Energy Supply and Environmental Coordination Act of 1974 

Solids 

Resource Conservation and Recovery Act of 1976 

Water 

*Federal Water Pollution Control Act as amended 
Executive. Order 11735, Delegating Functions of the President 

Under Section 311 of the Federal Water Pollution Control 
Act, as Amended 

The Rivers and Harbors Act of 1899 (The Refuse Act) 
Executive Order 11574, Refuse Act Permits 
General Instructions, Short Forms, Standards Forms, and a 

Discharge Monitoring Report for Applications for Permit .~. 
Discharges Under the National Pollutant Discharge Elimina~ion 
System 

WaferResources Research Act of 1964 
Water Resources Planning Act 
Water Resources Council Principles and Standards for Planning 

Water and.Related Land Resources 
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Table 3 (Cont 'd)  

Fish and Wildlife. Coordination Act 
Ports and Waterways Safety Act of 1972 
Safe Drinking Water Act 
Deepwater Port Act of 1974 
National Ocean Pollution Research and Development and 

Monitoring. and. Planning Act of 1978 

No is e 

An Act to Require Aircraft Noise Abatement Regulation 
*Noise Control Act of 197I 

Pesticides 

~Federal Insecticide, Fungicide and Rodenticide Act 

Land Use 

Surface Minin~ Control and Reclamation Act of 1977 
Coastal Zone Management Act of 1972 

Conservation 

Harine Mammal Protection Act 
Endangered Species Act of 1973 
Executive-Order 11870 on Animal Damage Control 
~Wild and Scenic Rivers Act 
Soii and Water Resources Conservation Act of 1977 

Chemicals 

Toxic Substances Control Act 

*The proposed federal appellate court with exclusive 
jurisdiction over "environmental cases" was to include 
cases arising under these statutes (as defined by the 
Administrative Office of the U.S. Courts). 
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Organizational Features 

The details of an organizational structure are numerous, 

this discussion emphasizes certain basic components. Not 

only are these components basic, but they require an explicit, 

clear-cut decision at the outset. Modifications could be 

made later on; the important point is initial decisiveness, 

clarity and specificity. 

The issues of geographic and administrative emphasis 

have already been introduced. Once the general decisions on 

administrative and geographic centrality have been made 

there are six additional basic demands that must be satisfied: 

• size and responsibilities of the fulltime staff 

e source of and policy for - on-going operating funds 
(to cover costs not 
specifically related to 
disputes, such as adminis- 
tration, research, staff 
development) 

-dispute settlement funds 
(to cover costs related 
to dispute settlement) 

e~ source of and certification for mediators (whether 
or not on full time staff) 

• physical location 

• type and scope of disputes to be handled 

• clear definition of demonstration/experiment scope 
and criteria for success. 

This chapter outlines these prominent aspects for each of 

the four alternatives. The administrative and geographic 

emphases have been used in order to provide a framework for 
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evaluation and comparison. 

some decisions to be made with regard to: 

federal support 

• realistic goals 

operational definitions 

Such a framework also permits 

i 

Alternative I: Administrativel Z and Geographically Centralized 

Referring back to Figure A, the first option is perhaps 

the most familiar to federal agencies because of its emphasis 

on an organization headquartered in Washington, D.C. Its 

offices would be located in Washington; the staff and all 

decision-making and most mediation sessions would be there. 

Only in isolated circumstances would the mediation take 

place in the field. 

Some of the options for institutional locations which 

have been suggested include: 

1. 

2. 

3. 

4. 

. 

an independent commission, 

a congressional staff office, 

a division within the Department of the Interior, 
another natural resources agency, 

a special autonomous agency like the Federal 
Mediation and Conciliation Service (FMCS), 

a branch of FMCS which confines its operations to 
FMCS' Washington Headquarters. 

The primary purpose and singular advantage of such a 

configuration is its manageability. That is, it is the 

simplest approach from an administrative point-of-view. It 
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focuses all the energies in one place rather than diffusing 

them t.hroughmore fragmented undertakings° All da~a on case 

experience would be available for ongoing analysis; quick 

changes and rapid response to changing circumstances would 

be possible because of proximity to agency decision-makers. 

These advantages all have an underlying bias: tight management, 

carefully selected disputes, controlled matching of mediator .......... 

to dispute, and explicit screening of all aspects of the 

process would be beneficial to the professionalism of the 

discipline and to the long-term security of those represented 

at the mediation table. 

The disadvantages mostly fall in the category of lack 

of local control and sense of proximity to the issues being 

mediated. Given the Concerted effort of the last decade to 

return the power of making decisions to those whose lives 

the decisions affect, this Washington-focused alternative 

may be summarily rejected. In rebuttal, of course, there is 

the possibility that a mediation service should begin under 

a highly controlled situation and, if successful, branch out 

at a later date. 

Fundin~ 

In this alternative it is proposed that a special 

appropriation would be made from existing budgets of the 

Department of Justice, for example, which could cover the 

basic operating costs for the service. Alternatively, 

funding could be structured similarly to the appropriations 

4~ 
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made for the Federal Mediation and Conciliation Service. 

In any case, the experience of the experiments mentioned in 

Chapter One suggests that day to day operating costs should 

be accounted for and perhaps funded separately from the 

costs associated with mediating specific disputes.* The 

reason is that various administrative functions, general 

research and staff development are necessary above and 

beyond the staff/mediator/back-up requirements for specific 

disputes. Further, individual disputes will• make varying 

demands on resources depending upon their scope, visibility, 

available information, and so on. The separate accounting 

will assist in the development of cost effectiveness comparisons 

with approaches to dispute resolution. 

Possible Institutional Locations 

The •locations listed on page II-5 indicate the centralized 

activity which this alternative represents. With the exception 

of #3 (division of DOI) these options have the advantage of 

being relatively free of any specific bias (perceived or 

actual) of a substantive nature. The most important character- 

istic in this alternative is that the institutional location 

should represent as much independence from specific agency 

mandates or spheres of influence which could constrain or 

impede the dispute settlement process. ~ 

*Thus, funding might come from separate sources; one 
source for operating costs, another for dispute settlement. 

I • 
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Alternative !I: Administratively Centralized and 
Geographically De-Centralized 

In the second alternative the administrative focus 

remains in Washington but the operations are regionally 

dispersed. The administrative function would include overall 

policy development, screening of disputes to be handled, 

long-term data collection and analysis, fiscal control and 

general coordination. The regional centers would be primarily 

responsible for conducting conflict assessments, mediation 

sessions, development of local mediator capabilities, 

compiling data required for central office analysis. 

Possible Institutional Locations 

Among the possible institutional locations are: 

o 

o 

Administrative 

Branch of D.C. FMCS 

Executive Office of 
the President 

Independent Commission 

Justice Department 
Land and Resources Division 

Regional 

Regional FMCS Offices 

Existing regional center~ 

Existing regional centers 

Existing regional centers 

In this alternative essential Criteria for an institutional 

identity are those which (i) effectively reinforce the goal 

of having the federal government involved in supporting or 

providing a mediation capability at all and (2) support an approach 

acceptable to non-federal parties. All of the above options 

could provide either a strong or limited administrative role 

depending upon the degree of emphasis on the regional centers. 

*See Appendix B. 
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The essential advantage of this particular structure is 

that it can build upon existing regional experience and 

capabilities for actual mediation, while simultaneously 

developing a ~ more consistent style of management, fee structure, 

data analysis, screening and verifying credentials of mediators. 

The importance of the centralized administrative function is 

initially critical for developing a strong and recognized 

credibility for the mediation service as a whole. I~ also 

can provide support and credibility for any new regional 

centers which did not have a previously existing base. The 

central office can provide access, if necessary, to the 

Washington office of any federal agencies involved in regional i 

disputes. 

Additional advantages of the geographic dispersal of 

centers is the flexibility of resource commitments responsive 

to the activity level in any region, flexibility of staffing, 

an opportunity to develop positive federal-regional ties. 

The disadvantages -- at least relative to Alternative 

I -- stem from the inevitable difficulties of maintaining 

policy and management control. This would be a disadvantage 

primarily at the outset when the policy objective would be 

to establish credibility, consistency and expertise. 

Additionally, during the sensitive early period, much of the 

mediation will be tested/measured against other forms of 

dispute resolution. Precedent setting procedures and guidelines 

will be established. ~. This critical period could have a 

profound influence on the likelihood of overall success. 
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Therefore, strict control and evaluative capabilities are 

particularly important at that time. 

Another version of this alternative is a loosely 

organized administrative link between all existing regional 

centers (see Appendix B for a list of these centers). The 

centralized administrative function could be primarily of an 

umbrella nature: a channel for funds, a recognized federal 

designation (Commission, Service, etc.) and perhaps a public 

relations or clearinghouse responsibility. 

This approach would probably receive the support of 

existing centers which have dealt with disputes in which a 

federal agency was a significant party. The obstacles which 

have made federal participation in mediation difficult would 

be removed with the federal imprimatur of the service, and 

funding support could be more reliable. Further, if only a 

loose relationship exists between the regional centers and 

the central administration office, existing centers could 

maintain much of their current autonomy. There is, however, 

a distinct problem with depending too heavily on the tractability 

of existinq centers. They have not indicated any willingness 

to share a common bond, nor even to be linked to the federal 

government -- except as a funding source. 
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Funding 

The approach to funding would be similar to Alternative 

in that the mediation service would receive a specific 

budgetary appropriation either from Congress or through an 

existinq agency (e.g., Department of Justice). One significant 

variation would be that in addition to basic appropriations, 

each regional center could be eligible for special grants, 

and local support (if desirable). Such additional funds 

would not be allocated to particular disputes under mediation. 

Rather they would be designated as contributions to the 

development of the regional centers' resources and capabilities-- 

perhaps for specializing in certain of reoccuring, regionally - 

specific categories of environmental disputes. 

i 

J 

Alternative III: Administratively De-Centralized/ 
Geographically Centralized 

The third alternative has a different emphasis than the 

first two~ They had an essentially independent existence 

from any particular agency.* This third alternative could 

be viewed in substance as more directly related to NEPA 

processes, and organizationally as an entity located within 

appropriate agencies in Washington, D.C. such as EPA, DOT, 

Department of Agriculture, DOI, DOD. 

*Except where the Justice Department relationship 
was suggested. 
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Possible Locations Within the Agencies 

• A newly established office or division 

Par~ of the agency's General Counsel's office 

e Part of an Assistant Secretary's Office: Policy 
or Administration or Public Affairs 

The link to NEPA is a fairly natural one in terms of 

limiting the scope of the disputes. That is, the disputes 

would be those which surfaced during the course of an agency's 

environmental impact evaluation of projects or programs. 

Some sporadic consideration has also been given, for 

example, to using a form of mediation during the "scoping" 

phase prior to the development of EIS's. 

In this third option the use of a mediation office 

within an agency would be triggered by the agency's involvement 

(as lead agency or Otherwise) in the EIS. The emphasis 

would be on substantive orchestration of the resolution of 

disputes which arise during the EXS process. Objectivity, 

if not neutrality, could be maintained if the mediator 

function was filled by a representative from the agency who 

had the least direct interest in the outcome. A dispute 

which involved DOT as the lead agency, EPA in an important 

review capacity, DOI in a tangential review role, as well as 

several non-agency interested parties --could, for example, 

be mediated by a staff mediator from the mediation section 

at DOI. 
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An underlying premise of this option is that independent 

mediators, even if organized under a federal umbrella, would 

not be sufficiently knowledgable about either the substance 

nor the complex insitutional or practical details of the 

dispute to provide cost saving or efficient help. Just as 

the various "Offices of Environmental Affairs" in most 

agencies have become an integral part of agency planning and 

decision making,* the mediation office would be called upon, 

through formal request, to give explicit organization and 

attention to disputes which have surfaced. 

The advantages of this option are related to its close 

agency relationship. The mediation function can be tailored 

to each agency's needs, and in particular to each agency's 9 

NEPA process. The agency has control over • its own experimentation 

with the use of mediation. 

The disadvantages are the limitations associated with 

the lack of centralized control and perceptions of bias. 

There may be excessive overlap with the activities of other 

agencies, an inevitable bias toward the home agency's 

mission. ** 

*To a greater or lesser degree, depending on the agency. 

**See • Chapter Five for a summary of CEQ's current views 
regarding mediation and NEPA. 
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Fundin~ 

Funding for day-to-day maintenance of the operation 

would come from the agency's budget. Contributions or 

transfers to cover additional expenses related to dispute 

settlement (although not to any particular dispute) could be 

developed through experience with the type, number and 

source of requests for settlement. For example, DOI may be 

frequently asked to intervene in disputes involving EPA and 

others such as a dispute in which FAA (DOT) and EPA are in 

conflict with state and local economic interests as well as 

national conservation interests over issues related to an 

airport runway expansion. Mediation of such disputes could 

involve a substantial commitment of resources. Thus, some 

formula for contributions from parties involved to cover the 

extraordinary expenses could be devised. The contributions 

would be funneled into a pool to help defray future expenses 

of the agency which sponsored the mediation effort. 

Alternative iV: Administrative De-Centralization/ 
Geographic De-Centralization 

The final variation proposed is one which places all of 

the emphasis on regional activities. A simple example might 

be mediation offices established in those regions where the 

Federal Regional Councils wish to sponsor such a service.* 

*In order to retain its primarily regional character, it is 
presumedthat the Under Secretaries for Regional Operations 
which sets policy for FRC's would not play a very active role'in 
this approach. However, if Alternative II were adopted, it is 
conceivable that the Under Secretaries Group could provide 
an institutional home for the central, coordination and analysis. 
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The regionalized service could be made available to any 

federal agency involved in an environmental dispute within 

the =egion~ It should be recalled that this report is 

focused on the use of mediation in disputes where federal 

agencies are important parties. State and local public 

agencies may face some of the same confusion and obstacles 

regarding the use of mediation, although at least one 

significant quantity, that of representing the interests of a 

national constituency, is removed. 

From the geographic perspective (and thus, the scope of 

the disputes to be handled in this alternative) this alternative 

is similar to Alternative II. That is, it can draw upon 

existing regional entities already engaged in mediation such 

as the University of Washington, the Wisconsin Center for 

Public Policy, the New Jersey Dispute Center, RESOLVE, 

ROMCOE, American Arbitration Association and others. The 

important addition which would be required in building on 

existing centers is the appreciation for the federal role in 

the dipsutes to be handled. Therefore, a significant obstacle 

to implementing this final configuration is the lack of any 

central organizing or coordinating entity.* 

The regional focus and the operational/administrative 

flexibility would create an opportunity for cooperation 

between regional organizations and federal agencies with 

programs and/or projects within the region. Since there 

*There is the same issue regarding the willingness of 
existing centers to cooperate. 
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would be operational and administrative flexibility region- 

to-region, successful approaches could be encouraged and 

unsuccessful ones would eventually cease to function. The 

flexibility of this option and the difference in the scope, 

intensity and frequency of disputes region-to-region could 

generate experimentally creative results. 

If one takes the view, however, that experiments have 

been underway for five years; that even though many federal 

agencies are attempting to streamline decision making and 

the implementation of their programs, and have been exposed 

to mediation, the process in this connection has not been 

adopted as an acceptable approach in very many cases. One 

reaction to that failure has been to propose more directed, 

controlled and professional mediation centers specifically 

organized to address the questions which federal agencies 

feel they must consider. If this totally decentralized 

approach were to be adopted many of the same questions would 

be asked again and again with no central unit able to provide 

an overview of conclusions on aggregate experience, precedents, 

or guidelines. Thus, if a primary purpose of institutionalizing 

mediation is to give the tool a recognized place in t.he 

process of making decisions and taking actions which affec~ 

the environment, the •totally de-centralized approach may not 

be the best way to accomplish that goal. 

If, however, no formal action is to be taken by Congress 

or the Administration, a hybrid of this de-centralization 

i • 
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approach and the continued efforts of foundations and other 

profit and non-profit mediation centers will probably continue 

to promote and/or use mediation. 

Funding 

If the FRC's were used as the existing institutional 

base andas the funding vehicle, the problem of funding 

source still remains. The regional offices of each of the 

agencies represented on the Council could transfer an amount 

arrived at through an equitable formula. 

The level of funding may well be less critical than its 

reliability. 

Conclusion 

The alternatives have been somewhat arbitrarily drawn 

in order to provide a specific context for considering the 

next step. These alternatives focus on what appears to be 

most pressing at the moment: a need for guidance and 

administrative control. 

If it proves desireable to create new structures or 

procedures for environmental mediation, beyond simply approving 

the process on a case by case basis then the following 

recommendations may be pertinent, in view of the alternatives 

proposed. 

i. An environmental mediation fund be established by 
to give state and regional governmental entities 
grants toconduct mediation experiments. 

I 
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The same office that administers these funds 
should also provide guidance and assistance to 
grantees in their use of the funds. An amount 
should be reserved to this central coordinating 
office to permit it to conduct its own environmental 
mediation experiments. 

The environmental mediation office should be 
located either in the executive office of the 
President or in the Federal Mediation and Conciliation 
Service. If in the latter, it should be made 
clear.that persons with background in environmental 
affairs and administrative procedure should be in 
charge. The latter course would also involve 
statutory changes in the FMCS enabling legislation. 
Therefore, if an appropriate place in the executive 
office of the President could be found, it would 
be preferable. It could have an advisory board 
composed of designees of the heads of FMCS, DOI, 
CEQ, DOE, DOC, HUD, EPA, etc. 

The environmental mediation central office should 
also investigate the institutional and legal 
obstacles to further successful use of mediation 
and report to Congress and the President accordingly. 

Mediators may be retained inhouse in some of the 
experiments, but in most cases they should be 
selected with the guidance of the central and 
regional offices as independent contractors with 
knowledge of relevant issues, process expertise, 
and trust of the participants to the dispute as 
key criteria. Technical assistance in the form of 
conflict resolution expertise, technical expertise, 
and legal expertise should be made available to 
such mediators by the center. 

Services of a mediator should be available upon 
the request of any person or agency who has some 
interest in the dispute. Mediators could also be 
made available to hearing officers, administrative 
law judges, and state or federal court judges in 
connection with formal proceedings. 

The emphasis of the experiments should be on 
small portions of larger disputes in which specific, 
negotiable components can be identified. 
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Chapter Three 

FEDERAL AGENCY ATTITUDE TOWARD THE USE OF 
MEDIATION IN ENVIRONMENTAL DISPUTES 

Introduction 

An important aspect of the original design of the study 

was to approach representatives from several federal agencies 

to solicit their response to the use ofmediation. It 

quickly became clear that radical differences existed in the 

level of understanding and sense of relevance which were 

perceived by those with whom the matter was discussed. 

CEQ's objective was to gather from informal interviews with 

agency people generally concerned with decision-making 

processes and practices, their general reactions to the 

idea of mediation.* The obstacles to gaining useful or 

consistent information were related to the chicken-egg 

problem of the inability to get responses on possible alternative 

structures which would be viable without proposing some 

hypotheticals, and not being able to propose realistic 

hypotheticals without previous input. 

J 
Summary of Interview Results 

The list of federal agencies which are Potentially 

affected by a national policy to use mediation appears in 

*See Table 5 at end of Chapter for list ef interviews. 

I 
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Table 4. Not all of these agencies would be affected to the 

same degree, but certainly all should be made aware of any 

movement to officially endorse or reject the use of mediation 

in disputes wherein the federal government is a party. 

As a general pattern, the representatives of federal 

agencies that were interviewed fell into three groups: 

!) Those who had never considered mediation as a 
formal tool but who initially reacted positively 
to its potential as a planning toolo 

2) Those who were thoughtfully skeptical because of 
their awareness of the difficulty of implementing 
any process which did or was perceived to infringe 
on the automony of a federal agency. A frequent 
comment, "It sounds like a good idea, but I'm not 
sure I see a role in this agency." 

3) Those who did not understand or those who did not 
feel very comfortable even considering the idea 
without a more elaborate framework. 

The groups were concerned about practical difficulties 

arising if mediation were specifically encouraged within 

the federal government. For example: 

• Will mediation create more rather than fewer 
problems for the agency? 

• If the conflict is important enough, won't it 
end up on the Secretary's desk anyway? 

• What if the agreement reached interferes with other 
agency commitments and functions? 

It was difficult to elicit useful and specific examples of 

where and/or how mediation could be useful. This was 

partly due to a lack of a prototype, or at least a prototype 

which was close enough in its primary characteristics to be 

analogous to a circumstance which the interviewee could under- 

stand. 
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TABLE 4 

FEDERAL AGENCIES LIKEI,LY TO BENEFIT 
FROM A MEDIATION POLICY 

AGRICULTURE (DEPT. OF) 
Agricultural Stabilization ~ Conservation Service 

Forest Service 

Office of General Counsel 

APPALACHIAN TRAIL CO~!ISSION 

NUCLEAR REGULATORY COb~ISSION 

COMNERCE (DEPT. OF) 
National Oceanic and Atmospheric Administration 

Regional Commissions 
Coastal Plains Ozarks 
Four Corners Old West 
NERCON Upper Great Lakes 
Pacific N.W. Southwest Border Reg'l. 

COUNCIL ON ENVIRONMENTAL QUALITY 

DEFENSE (DEPT. OF) 
Army Corps of Engineers (Divisions ~ Districts) 

ENERGY (DEPT. OF) 
Asst, Secretary for Environment 

State Energy Offices 

ENVIRO~{ENTAL PROTECTION AGENCY (ALL) 

HEALTH EDUCATION ~ WELFARE (DEPT. OF) 

HOUSING ~ URBAN AFFAIRS (DEPT. OF) 
Asst. Secretary for Comm. Planning ~ Development 

INTERIOR (DEPT. OF) 
Office of Env. Project Review 

FWS HCRS 
USGS Bu.Rec.~ Reg.Off. 
BLM Bu.Mines 
NPS OSM 

INTERNATIONAL BOUNDARY ~ WATER COM/~ISSION 
(U.S./Mexico) 

INTERNATIONAL JOINT C0b~4ISSION 
(U.S./Canada) 
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TABLE 4 (Cont'd) 

DEPARTMENT OF JUSTICE 
Land and Natural Resources Division 

Pollution Control Section 

NATIONAL ACADEMY OF SCIENCES 
Commission on Natural Resources of National 
Research Council 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION (?) 

NATIONAL CO~IISSION ON AIR QUALITY 
(Advi so ry) 

NATIONAL SCIENCE FOUNDATION 

SMITHSONIAN INSTITUTION 
Oc eano grap hy 

Chesapeake Bay Center for Environmental Studies 

STATE (DEPT. OF) 
Bureau of Oceans and Intl. Environmental and 
Scientific Affairs 

(Several ] 

TENNESSEE VALLEY AUTHORITY 

TRANSPORTATION (DEPT. OF) 
U.S. Coast Guard 

Federal Aviation Administration 

Federal Highway Administration 

Urban Mass Transit Administration 

WATER RESOURCES COUNCIL 
River Basin Commissions (8) 
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A description of the interview at EPA may be an indica- 

tion of t-he thinking which characterizes other federal agencies. 

Excerpts are included below, as are brief summaries on DOT, 

DOI, and Department of Agriculture. 

Environmental Protection Agency 

Awareness 

The staff persons interviewed at EPA seemed well informed 
about the process of mediation and had already considered its 
applicability to EPA's disputes. Apparently several organizations 
and/or individuals have approached EPA with various suggestions for 
the application of the process. 

In terms of specific experience with mediation none of the 
individuals present had participated in such an effort. However, 
Region X was mentioned as having explored the idea with the Office 
of Environmental Mediation at the University of Washington° 

Applicability to EPA 

The general observations about mediation included: 

(i) (It) is a process which should be used selectively in special 
circumstances: (e.g., for projects where litigation is 
imminent.) (It) is a resource-intensive process in that it 
requires the presence -- over some period of time ---of a 
consistent group of representatives who can make decisions 
on the spot. In fact, the consistency of representation is 
one of the problems. A federal agency can commit the time 
of the public servant. But private groups, especially 
citizen or certain environmental groups, often cannot provide 
either consistent representation or a representative who can 
control or in any way con~nit the other members of the 
organization (if any.) 

(2) Mediation lacks a certain dimension of reality. Decisions 
made over controversial issues are often determined by the 
political considerations of the situation and not necessarily 
likely to be submitted to a process which may require 
relinquishing actual or perceived authority. 
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(3)  

(4) 

Solutions arrived at through negotiation and/or consensus may 
be ones that the agency lacks the authority to implement. 
Therefore, if a dispute is submitted to mediation the parties 
must look to the authorities available to implement the decision 

The use of mediation would have to be evaluated carefully 
because the potential for abuse is very high. Mediation 
represents an opportunity to delay agency decisions, and delay 
might be blamed on the possibility of submitting the dispute 
to mediation. An agency's "trump card" is elevating a problem 
to the Secretarial level; mediation might fall into that same 
category. 

More specifically, some con~nents were made on where mediation 
would/would not be useful: 

(i) 

(2) 

Mediation would not be appropriate for interagency disputes; 
it might be more useful in public agency v. private interest 
settings. (This point came up in the context of EPA's 
reviewing capacity of other agencies' projects and also in 
the context of number four above -- once a dispute has be~n 
elevated to the Secretarial level, mediation would be an 
unlikely approach to use at that especially political stage.) 

In the private interest public agency setting, one needs to 
consider carefully the nature of the "Federal handle" in a 
dispute. In certain cases federal involvement may be 
strictly limited to evaluation of a specific proposal, such 
as the one in the issuance of permits. Depending upon the 
role of NEPA in a particular circumstance, the federal 
government may or may not be in a position to urge the 
consideration of alternative sites not proposed by the 
applicant. (Reference was made to Hampton Roads Oil Refinery 
and the various roles of the Corps, Secretary of Interior, 
Secretary of the Army, E~A, local interests, etc.) 

The point seemed to be that the issuance or non-issuance of a 
permit might not be the proper basis for instigating a 
mediated solution to a dispute which probably has more 
fundamental problems. 

(,.3) The examples which came up as possible areas suitable for 
mediation tended to emphasize situations in which EPA was 
in ~he background, i.e., had no major stake in the outcome, 
or where the problem was primarily a local one. The examples 
included: 
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(a) Construction grants program for waste water treatment 
plants. In these cases, the problem is often around 
local disputes over capacity requirements, type of 
facility, desired location, etc. EPA has "control of 
the purse strings" and is under pressure to distribute 
the grants and see that water qualitygoals are met. 
However, it is often the persistence of local disagreements 
which have delayed planning and construction of waste 
water treatment plants. An uninvolved party might help 
to resolve some of the local issues without significant 
participation by EPA. 

(b) 

(c) 

Circumstances in which EPA or another federal agency has 
a permitting function but the dispute is basically 
between the interest applying for the permit and other 
local interests -- again EPA is in the background. 

Use of mediation as part of the A-95 Review process. 
In locations where the concept of "local clearing house" 
is more than a paper processing activity, mediation 
could be instituted as a tool for resolving disputes. 

(d) Other local trade-off decisions. Comments were made 
that mediation might be a suitable mechanism for helping 
local areas make planning decisions for such issues over 
which EPA has oversight responsibility such as: sludge 
disposal sites, decisions on configuration of sewer/ 
water/highway infrastructure to support location/growth, 
growth of Subdivisions, etc. 

Institutionalization 

The EPA staff interviewed was unable to comment on the 
process of institutionalizing - either in terms of policy 
for the agency or an administrative process physically 
located either inside or independent of the EPA. 

Department of Agriculture and Department of Interior 

There are vast tracts of land managed by these two 
agencies. Itmay be that they shouldbe the most frequent 
users of mediation. The National Park Service Workshop on 
mediation* has suggested that land use/management may be the 
most comprehensible area for the mediation approach to be 
tried because the resource is one for which a number of 
alternatives are possible. However, during two years of 
exposure to the concept it has been tried only three times: 
twice by the National Park Service (DOI), and once by the 
Bureau of Land Management (DOI). A resolution prQcedure was 

Sponsoredby the Resource and Land Investigations Program, 
U.S.G.S. Department of the Interior and the Council on 
Environmental Quality. 



III-8 

also tried by the Forest Service (Department of Agriculture.) 
in conjunction with its RARE II evaluation, but while it 
used third parties to orchestrate the meetings of the parties 
a~ interest, the process was more in the nature of support- 
generation. 

~n these two agencies the concept of mediation may have 
become more difficult to react to explicitly, because through 
the AAA project, mediation has been only one of a number of 
conflict resolution processes to which the various bureaus, 
services and offices have been exposed. BefOre it was 
clarified that mediation was one specific, relatively formal 
approach, various attempta at conflict resolution were 
referred to as "mediation." Thus, the Department of Interior, 
which has devoted the most time and energy to the exploration 
of mediation (among other techniques), is probably more 
confused and continues to be quite hesitant (with the exception 
of the Park Service) to try the approach, even at an experimental 
level. 

Department of Transportation 

Recently FHWA contracted with the Federal Mediation and 
Conciliation Service for a series of workshops on mediation. 
The'workshop was oriented to providing mediation training 
for state FHWA staff who are confronted with frequent challenges 
to FHWS transportation initiatives. 

In spite of this isolated effort on t_he part of FHWA, 
however, DOT staff in the Environmental Review Office fell 
into the "thoughtfully skeptical" category with regard to 
federal involvement in formal mediation ventures. They have 
not specifically commented on the "institutionalization" of 
the process. The applicability of mediation to DOT's environmental 
disputes, even if sanctioned within the federal government, 
would appear to be most promising in two areas: (I) at the 
local level represented by 1-90 dispute in Washington State 
(mediated by Gerald Cormick*) where a complete stalemate had 
been reached over a portion of the highway, and (2) at the 
intra-agency level as a result of an inconclusive EXS process. 
The latter circumstances are subject to conditions similar 
to EPA's "trump card" of elevating a difficult, often highly 
politicized decision to the Secretarial level. 

If past experience is any indication, DOT could develop 
detailed procedures for entering into mediated settlements, 
but would avail itself of the process only in rare circumstances, 
if ever. 

Office of Environmental Mediation -- University of Washington 
Seattle. The disputed portion of the highway ran between 
1-405 and I-5. The parties involved included cities of 
Seattle, Mercer Island, Bellevue; King County; and Washington 
State Highway Commission. See further discussion of legal 
challenge in Chapter Five, Page V-18. 
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These excerpts provide an indication of attitudinal 

levels at different agencies. If the final version of this 

document can be circulated then responses solicited will be 

premised on a common base of information and more consistently 

useful. 

The interviews represented here (see Table 5) and many 

other discussions with individuals in and out of the federal 

government consistently raise the issue of "legal issues." 

This next chapter goes into a discussion of that particular 

perspective. Its purpose is to stimulate further discussion 

and also to help rationalize concerns and r~-move misconceptions 

that have become associated with mediation discussions. 

/ 
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LIST CF INTERVIEiYS 

FEDERAL AGENCIES IND IVIDUALS 

Council on Environmental Quality Nicholas Yost, General Counsel 
Foster Knight, General Counsel's~ 

Office 

Department of Agriculture 
U.S. Forest Service 

Barry Flamm, Coordinator, 
Office of Environmental Quality 
Activities 

Department of Interior 
National Park Service 

David Watts, Assistant Solicitor 
for NPS 

Fish and Wildlife Service Joel Pickelner, Office of the 
Director, Legislative Division 

Raphael Semmes, Assistant to 
Director, Office of Policy Analy~ 

Department of Transportation 
FHWA 

Michael Lash, Director of 
Environmental Planning 

Environmental Protection Agency 
Office of Environmental Review 

William Hederman 
Peter Cook 
Joseph McCabe 

Federal Mediation and Canciliation 
Service 

Jerome Barrett, Director of 
Professional Development 

Hal Davis 
Ed Hartfield 

Federal Trade Commission Lemuel Dowdy, Director of 
Minor Dispute Resolution 
Section 

Health, Education and Welfare 
(Mediation provisions for 
implementing Age Discrimination 
Act) 

Bayla White, Director, Age 
Discrimination Task Force, 
HEW 

! 

NON-FEDERAL AGENCIES 

Home-Owners Warranty Program CHOW) 
(Magnuson-Moss Act) 

U.S. District Court, 
Southern District of New York 

U.S. Senate 

Yale University 
School of Forestry 

IND IVIDUALS 

Y . 
Bep4amln Herbert, Assistant 
-Director of HOW 

Judge Abraham Sofaer, 
(formerly ColumBia Law School)- 

Ed Sheets, Special Assistant 
to Sen. Warren G. Magnuson 

Charles Foster, Dean 
Cformerly Secretary of 
Environmental Affairs: 
Massachusetts) 
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Chapter Four 

GENERAL LEGAL CONCERNS 

AFFECTING THE USE OF ENVIRONMENTAL MEDIATION 

Introduction 

The~institutionalization of environmental mediation 

in the federal government poses a basic legal and public 

policy problem. The problem is that of reconciling the 

need for efficient, inventive, and creative governmental 

problem-solving with the need for legally adequate agency 

decision processes. Although this issue has not been clearly 

articulated in the literature on environmental mediation, 

it will be the central concern of this chapter. 

Five Major Legal Issues 

(i) Procedural Fairness 

One of the central precepts of Anglo-American legal 

thinkinq is the notion of due process of law, i.e. that cer- 

tain principles of fundamental procedural fairness are inviol- 

able. These principles involve the opportunity to be heard 

in decisions that affect a party's rights.• Increasingly, 

procedural fairness has come to include the right to a formal, 

trial-type hearing involving the right to cross-examine op- 

ponents. This is felt to be the best way to arrive at the 

"truth". Adversarial confrontation is the basic legal model 

for discovering facts which must be known • for an intelligent 
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decision to be made or for a dispute to be resolved fairly. ~ 

In 1946, the Administrative Procedure Act (APA) estab- 

lished the current framework for administrative decision-making. 

it outlined highly formal procedures for "adjudicatory" types 

of proceedings, less formal procedures for "rulemaking" pro- 

ceedings, and remained silent on ~he issue of appropriate 

procedures for other types of agency action. In recent years 

the APA has been embellished by a series of cour~ decisions 

whichprescribe increasing degrees of procedural rigor in 

the administrative process. These court-made rules were 

created largely to correct abuses in the ways that agencies 

have handled their public responsibilities by favoring pri- 

vate interests. Paralleling and influencing these court 

decisions have been a series of amendments to the APA that 

increase the amount of openness and public accountability 

required of agencies, e.g. the Freedom of Information Act, 

Government in the Sunshine Act, Advisory Committee Act, etc. 

As Congress and t_he courts have tried to correct the 

abuses of agency discretion by imposing more procedural re- 

quirements, agency flexibility and efficiency have suffered. 

There are increasing numbers of "hoops" to jum through be- 

fore an agency can take action. If it fails to complete 

some of the formalities in particular cases, it risks the 

Note that the "confrontation" model of truth discovery is 
at variance with modern scientific notions of knowledge, 
which are also supposed to be the basis for rational agency 
decisions. 
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possibility of reversal by a court~ Agencies are therefore 

understandably reluctant to engage in processes that are not 

explicitly authorized or prescribed by existing law. 

Mediation, generally characterized by informality and 

ad hoc problem-solving, is a process that can easily run 

afoul of administrative procedure requirements. There are 

therefore two alternatives: (1) to liberalize the procedural 

requirements in the context of mediation ("closed mediation"), 

or (2) to design a mediation process in such a way that it 

remains in compliance with the requirements of procedural 

regularity ("open mediation"). It should be noted that 

achieving changes in the procedural requirements would in- 

volve considerably more difficulty than trying to operate 

within the existing procedural framework. Perhaps some type 

of middle ground between these alternatives could be devised. 

The important procedural principles of providing an adequate 

opportunity to be heard and accountability for decisions 

must be preserved in any such compromise solution. 

A general principle guiding administrative procedure is 

that the more that is at stake, the greater the formality of 

the proceedings ought to be. This suggests that more closed 

forms of mediation are best practiced in small-scale "low 

stakes" disputes where parties can be brought together 

informally to settle their differences. As controversies 

increase in scale, more is at stake, and typically there are 

more formal procedures that must be followed. Attempts 
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to mediate these kinds of controversies will always be more 

difficult, but the potential benefits may also be much 

greater. ~ 

A federally sponsored mediation service should be sensi- 

tive to the issues of procedural fairness and should provide 

guidance to mediators. It could select mediators with a view 

toward matching the scale of the dispute with t_he necessary 

degree of concern for and understanding of administrative 

procedure by the mediator. Smaller scale disputes are likely 

to produce the best track record for mediation success stories, 

in part because they are least likely to conflict with the 

requirements of administrative procedure.** 

It is fairly clear that open and formalized forms of 
mediation must be used in such cases if the rights of 
the parties are to be adequately protected and inter- 
venors are to be heard. In many of these cases deci- 
sions must be made by public officials in compliance 
with specified legal standards. The standards range 
from the vague "substantial evidence" rule of administra- 
tive law to certain pollution controls standards deve- 
loped on the premise that the protection of health and 
welfare should take precedence over economic considera-: : 
tions, to specific numercial standards for emissions 
limitation. 

** Since mediation has almost always been presented as an 
alternative to litigation, the possibilities of a crea- 
tive interplay have often been overlooked. There is no 
reason why, in a dispute with high stakes, formal ad- 
ministrative proceedings or litigation could not be 
coupled with an open mediation process designed to re- 
solve,~those aspects of a conflict that are mediable, 
possibly leading to a compromise solution that a judge 
would approve in a consent decree or permit as an 
out-of-court settlement. In litigation, out-of-court 
settlement is frequently as important as what occurs 
in t_he courtroom. Many judges often will attempt to 
encourage parties to settle out-of-court, sometimes 
referring a case to a master or a magistrate for a 
type of mediation process. 
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(2) Protection of Substantive Rightsand Standards 

An important difference between environmental mediation and 

the resolution of disputes between private parties is 

that frequently environmental cases involve an underlying 

public interest which cannot be negotiated and compromised 

in the same way as private rights. Government officials 

and public interest groups frequently act on behalf of 

interests which either cannot legally be compromised, or 

are so diffuse that there is no way for those protected to 

indicate what is an acceptable compromise. 

Thus the large amount of private bargaining character- 

istic of small-scale disputes, private conflicts, and 

labor-management disputes may not necessarily be an approp- 

riate way to deal with public interest concerns.* In 

** (Cont'd) 

A federal mediation servlce could become involved in 
cases that are in formal proceedings or litigation, 
where the efficient dispute resolution services of the 
mediator can be overseen by a judicial officer capable 
of assuring the procedural fairness of the process. Such 
an interplay between mediation and litigation could repre- 
sent an important step forward in the institutional recon- 
ciliation of the ideals of efficiency and legality. 

* Even in labor-management cases, there is now a new issue 
which gives them more of the complexion of environmental 
mediation, i.e. the President's anti-inflation guidelines. 
Matters which were strictly between the company and the 
union have taken on a public-interest dimension, such 
that a negotiated settlement which vilates the substantive 
standards of the wage-price guidelines may not be legally 
permissible. This public-interest dimension is new in 
the labor mediation field, but it has been an important 
feature of environmental disputes from the beginning. 
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environmental cases, there are frequently one Or more types 

of specified s~andards that must be met by government decision 

makers, e.g. substantial evidence, health and welfare, and 

numerical emission limits. These kinds of standards are 

negotiable only to a certain degree. Environmental media- 

tors and the participants in the process must be aware of 

when such standards come into play and must respect their 

non-negotiability. Thus, if the "substantial evidence" rule 

requires that confidential communications by and agency of- 

ficial are impermissible, that principle should be borne in 

mind in conducting the mediation. 

It seems inescapable that the compliance with both 

procedural and substantive standards of fairness and main- 

tenance of environmental quality requires access to legal 

advice for a mediator. The legal constraints on the environ- 

mental mediation process are such that legal advice will be 

necessary to tailor the mediation process to the scale and 

type of dispute in question, in order to permit the mediator 

maximum flexibility within the constraints prescribed by 

law. 

(3) Potential Prejudice to the Rights of Parties 

One of the legal drawbacks to bargaining in good faith 

is that positions advanced as possible compromises, or ad- 

missions made about factual circumstances, could be used 

against a party in subsequent administratvie proceedings 
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or litigation. This is true of any negotiating situation, 

not just mediation. The only circumstance in which this 

type of problem is less severe is when settlement processes 

are occurring in anticipation of or in the context of liti- 

gation~ Under such circumstances, offers of settlement or 

compromise are usually inadmissible as evidence. Thus, iron- 

ically perhaps, in some situations litigation provides the 

safest context for parties to engage in bargaining. 

Mediators prefer, if possible, to have the parties agree 

that statements made in the process of mediation will not 

be used in subsequent litigation. However, such agreements 

are probably not enforceable, particularly if another person 

who did not participate in such an agreement seeks to compel 

the testimony of the mediator or of a party to the mediation. 

Since statements made in the course of mediation may 

be used later in some circumstances, parties will feel less 

free about bargaining in good faith. They will advance stra- 

tegic bargaining positions and will play "close to the vest" 

rather than laying their cards on the table. Here again, 

environmental mediation differs from labor or community me- 

diation because in those cases litigation is typically not 

a readily available alternative form of conflict resolution. 

Therefore, with no threat of subsequent litigation, parties 

have more incentive to be open in their discussions. 
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(4) Mediator Confidentiality 

Central to any closed form of mediation is the protection 

of the mediator from attempts to compel him to testify about 

what he has learned about a dispute from the par~ies. He 

has usually assured them that he will keep their statements 

confidential, and they have relied on such assurances in 

admitting items that could be prejudicial. These admis- 

sions, however, may be very useful in facilitating the reso- 

lution of the conflict. Under present law in most states, 

there is no guarantee that a mediator's assurances of con- 

fidentialit~ would be honored by a court. In fact, if a 

mediator gave those assurances and a party relied on them 

to its detriment, the mediator could conceivably be held 

liable for the harm incurred by the confiding party. Thus, 

a mediator should at least protect himself by limiting his 

assurance of confidentiality to that pe~nitted by law, rather 

than giving an unqualified assurance. 

One of the few court cases to arise on this issue occurred 

recently in the state of Washington where Gerald Cormick, 

a well-known environmental mediator, was asked to give a 

deposition concerning the mediation of a highway dispute 

in which he was the mediator. He resisted the attempt to 

compel him to reveal information given in confidence. He 

was upheld by the federal court. However, this case must 

be viewed as a limited precedent, particularly since the 

court relied on a local rule of court that requires mediation 
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in civil litigation and affords some protection to a mediator 

who obtains information in confidence in particular instances.* 

The adoption of such rules around the country or the passage 

of statutes assuring mediator confidentiality would solve 

the problem of the current legal uncertainty over mediator 

confidentiality. 

Before such protections to mediators are afforded on 

a wide basis, the question of their justifiability should 

be faced squarely. The challenge to Cormick's claim of "me- 

diator privilege" was based on the public interest in knowing 

how a government decision is made, to assure that all impor- 

tant public interests are taken into account. In the Wash- 

ington highway case, low-income citizens were challenging 

the settlement reached by a mediation group comprised largely 

of state officials and representatives of suburban communities 

affected by the highway alignment. The low-income persons 

claimed that inadequate consideration was given to their 

needs. They wanted to know what was said in confidence tc 

the mediator because it might bear on their concernthat 

* An earlier example: 

A Florida Small Claims Court held that "No employee 
of the Citizens Dispute Settlement Program shall be 
compelled to appear in Small Claims Court to testify 
as to matters learned through his or her employment 
at the Citizens Dispute Settlement Program." The de- 
cision of Judge Howard H. Whittington was in response 
to a motion to Quash Subpoenas filed by Lynn H. Ball, 
program director in Francis ~ Abben, County Court of 
the Sixth Judicial Circuit of the State of Florida in 
and for Pinelias County, Civil Division 78-0008-46, 
decided March 6th, 1978. 
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their interests were left out of the decision process. Whether 

or not they are right in their legal claim, the possibility 

exists that some significant portion of the process might 

have occurred outside of public view, where they had no oppor- 

tunity to challenge the decision. This example points to 

the need for open mediation processes when substantial and 

divergent public interests are at stake. Here, the proceedings 

were quite open, even televised, yet the attempt to assert 

a confidentiality privilege served to arouse suspicion, and 

was held to be legal largely because of an unusual court 

rule in the locality. 

As suggested earlier in this chapter, the typical multi- 

party, multi-issue dispute found in environmental mediation 

lends itself to an open process in which the mediator does 

not offer any guarantees of confidentiality. Even if they 

are not challenged legally, such guarantees may engender 

suspicion. On the other hand, in a smaller scale dispute 

witk clearly defined boundaries and few parties, a mediator 

who can win the mutual trust of all parties could use a limited 

assurance of confidentiality to advantage in facilitating 

a settlement. 

in order to create any kind of broader statutory or 

regulatory protection for a mediator, standards must be es- 

tablished to make clear when a person qualifies as a bone 

fide mediator, and what, if any, types of communications 

would be exempt from protections from disclosure. For ex- 

ample, it would probably be unconstitutional for a mediator 

ever to withhold information which could have a direct effect 

on a defendant in a criminal case. That is an extreme example 
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of a situation in which a public interest in justice far 

~ranscends the interest in efficient dispute resolution re- 

presented by mediation. There are other, less clear-cut 

situations--they all must be considered in the formulation 

of any rule protecting mediators from having to reveal 

information. 

Distinctions must also be made concerning the disclosure 

of information in the course of trial, pre-trial discovery, 

and administrative proceedings. It is much easier to keep 

evidence out of a trial than it is to prevent discovery cf 

evidence at the pre-trial stage, since the standards for 

discovery (depositions, interrogatories, requests to produce 

documents and notes, etc.) permit a court to order the dis- 

closure of information that might tend to lead to evidence 

which would be admissible at trial. This more liberal stan- 

dard makes resistance to attempts at discovery more difficult 

than at trial. The Cormick case mentioned above occurred 

in the context of pre-trial discovery. The standards in 

administrative proceedings are even looser, since they do 

not follow the traditional exclusionary rules of evidence. 

They also vary widely according to agency practice. 

The issue of mediator confidentiality leaves many unanswered 

questions, both about whether it is a legally enforceable 

concept and whether or not is a categorically good thing. 

Here again, legal adyice may be necessary for a mediator 

to carry out his responsibilities appropriately and to pro- 

tect the rights of parties and the public interest. 
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(5) Legal Challenges to Mediated Settlements 

~ediated settlements of environmental disputes will 

always be subject to challenge by parties who have not bound 

themselves to the settlement. Typically, many such parties 

will exist. Where a dispute is very small, it is possible 

that all significantly affected parties will agree to the 

settlement. Where it is large, a good settlement will tend 

to discourage potential litigants from challenging it, since 

they may not have a great deal to gain. However, if t_heir 

objective is to win at all costs, then challenge will be 

likely. 

One way to insulate settlements from challenge is to 

institutionalize them in such a way that they become official 

agency decisions that are binding on the public as long as 

appropriate fair and open procedures have been followed. 

This is the objective of the new NEPA regulations. Many 

other agencies involved in disputes have established pro- 

cedures giving parties substantial opportunities to partici- 

pate in formulating the resolution. The resolution is ul- 

timately decided, or approved, by the "responsible" govern- 

ment official, and will stick as long as correct procedures 

have been followed. There is no reason why mediation should 

not be used frequently in formulating these institutional 

agency decisions, since the decisions will tend to enjoy 

more credibility and consensus among the contending parties 

due to a sense of meaningful participation. 
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In the context of litigation, settlements reached and 

approved by a judge after an appropriate opportunity for 

all affected persons to comment can also be immune from legal 

challenge. Here again, an official legal procedure, conducted 

in the: open with procedural safeguards, helps guarantee the 

legal viability of the settlement. 

Mediated settlements which do not enjoy the benefit 

of either an official agency decision or a court approval, 

will be much more susceptible to legal challenge. Whatever 

else a settlement may be, legally it is a contract, and sub- 

ject to all of the rules of contract law. The principal 

problem is that a contract generally cannot bind parties 

who have not assented to it. Further, a contract which con- 

flicts with some provision of statutory, regulatory, or con- 

stitutional law is usually legally invalid, at least with 

respect to the provision with which it conflicts. Thus all 

parties may agree that if a power plant stack emits x ppm 

of NO 2 it is acceptable because the utility is providing 

some important other benefits. However, if the regulatory 

standard for NO 2 is x minus l, the agreement is probably 

not valid. Of course, if the regulatory agency were brought 

into the mediation and went through a formal legal process 

of granting an exception to its emissions limit, then the 

institutional decision of the agency would make the settle- 

ment valid and binding on everyone, not just the parties 

to the mediated settlement. 
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Attitudes of Practicing Lawyers Towards Mediation 

Public Interest and Private Sector Lawyers 

Generally, as the direct antagonists in environmental 

conflicts, private lawyers like to think that they can win 

their cases. Even if they cannot, they want to use the lev- 

erage, of adversarial proceedings in order to extract the 

best bargain for their clients that they can. While there 

is no reason, in theory, why some types of mediation could 

not facilitate the bargaining process, the notion of mediation 

appears to trouble many private lawyers. This is partly 

because mediation is not well understood, and is frequently 

confused with arbitration. Also, mediation as practiced 

in labor disputes is a closed form of dispute resolution 

which may appear inappropriate for complex environmental 

disputes. There are, however, other important legal reasons 

why private attorneys may be leery of entering into a medi- 

ation process. 

Frequently, cases are won or lost primarily on procedural 

grounds, in which lawyers have a monopoly on training and 

understanding. Mediation is an attempt to get parties to 

negotiate over the merits of the dispute, freed from the 

constraints which a confusing procedural system often imposes. 

While this may be salutary from the poLnt of view of societal 

problem solving, it may be threatening to the power of lawyers 

in influencing social decisions. It is also very difficult 

for a layman to know when an attorney is belaboring a legal 
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technicality and when he is asserting what may be an important 

legal right or an essential aspect of due process of law. 

Other more specific objections private lawyers might 

have to environmental mediation involve the concerns expressed 

elsewhere that disclosures • made in the course of mediation 

could be used against a party, a fear that the mediation 

process will simply further lengthen already drawn out pro- 

ceedings, and fears that mediation might involve informal 

"deals" thatcould compromise important legal standards or 

be ouerturned because they lack the formal processes which 

the legalsystem equates with fairness and due process. 

An Agency's General Counsel 

The general counsel of an agency is primarily concerned 

with protecting the legitimacy of his agency's action. This 

results in a natural procedural conservatism. If a particular 

procedure has worked in the past and has not been overturned, 

the general counsel's office will tend to favor it over any 

novel kind of procedure. This conservatism will increase 

if more agency decisions are overturned for procedural in- 

adequacy. The general trend in administrative•law is to 

require increasingly formal agency processes and to minimize 

the use of informal agency action. Therefore, unless sta- 

tutory protection were created for closed mediation processes, 

it is likely that they would be resisted by the general counsels 

of the various agencies. 
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However, open mediation processes would be acceptable 

from a legal point of view, although practically they might 

delay agency decisions. A well designe~ open mediation pro- 

cess which permits the participation of all parties and re- 

quires a written justification for a particular mediated 

settlemen~ could protect procedural and substantive rights 

of all parties and also insure reasoned agency decision 

making. 

There is widespread dissatisfaction with ~he increasing 

layers of formality which courts have imposed upon agency 

action. Amid the cries for regulatory reform and stream- 

lining of agency procedures, it would seem that mediation 

would be a sensible way to achieve certain important goals 

without sacrificing rational agency process. Therefore, 

the reluctance likely to be shown by the general counsel 

of an agency might be overcome by a clear legislative ini- 

tiative which makes mediation an important part of a stream- 

lined regulatory process, and which guarantees as much pro- 

cedural due process as is leqal!y appropriate for resolving 

specific environmental conflicts. This approach reflects 

half of the "institutionalizing" requirement by giving of- 

ficial sanction to the process. 

Attitude of the Justice Department 

The Justice Depar~nent has, as its primary responsibility, 

acting as counsel to the federal government, and defending 

lawsuits against the government. The Justice Department, 
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like. the agency general counsels, is therefore concerned 

with procedural regularity. Like the private bar, it is 

also concerned with winning its case. Many of the same re- 

sistancesdiscussed above are likely to exist within the 

Justice Department. Nevertheless, if specific agencies can 

find applications for mediation, the Justice Department could 

be most helpful in designing the parameters for its use. 

Conclusion 

There are many legal constraints on the practice of 

environmental mediation. If the art of mediating environ- 

mental conflicts is to flourish, these legal constraints 

must either be carefully observed or changed through legis- 

lation. The ideals of efficiency and legality must be care- 

fully weighed and balanced if an institutional structure 

for environmental mediation is to emerge successfully. 

Any significant deviations from standard agency practice 

will be difficult to implement unless explicit authorization 

for mediation is created, such as that embodied in the Na- 

tional Labor Relations Act for labor disputes. Attempts 

by mediators to "get around" the legal constraints on medi- 

ation are doomed to fail since there are many lawyers who 

can successfully challenge an inadequate mediation process. 

This chapter has highlighted some of the most important 

legal problems posed by mediation of environmental disputes 

in which federal agencies are significant parties. More 

I I 
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open forms of mediation can be tried now, since they in- 

volve little or no change in the law. The can use the 

existing framework for decision making more creatively 

than has been done in the past. Forms of mediation that 

are based more nearly on the closed forms of bargaining 

characteristic of labor mediation are much less practicable 

under existing law and may or may not be desirable. How- 

ever, there is room to work toward a middle ground that 

permits more flexibility in conflict resolution than cur- 

rently exists, while protecting significant public interests 

in fair process, open government, private property, environ- 

mental protection, and social justice. Where .the balance 

should ultimately be struck will have to emerge from a 

debate which squarely addresses the conflict between the 

ideals of legality and efficiency. 
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Chapter Five 

REVIEW OF MEDIATION AND NEPA 

Introduction 

Since NEPA-related litigation is in part credited with 

stimulating the interest in mediation, the two are often 

discussed in tandem. Although mediation of environmental 

disputes is not necessarily limited to use within the NEPA 

context, some consider the procedural nature of the Act and 

its regulations a natural partner to mediation. This potential 

partnership has been questioned as will be discussed below. 

NEPA Regulations 

At various times during the study suggestions were made 

regarding the use of mediation and the implementation of the 

NEPA regulations issued in the fall of 1978.* These included: 

Adding a provision for the resolution of disputes 
prior to any judicial review essentially an effort 
to bolster Section 1500.4. 

o In lead agency circumstances: assist the lead 
agency in sorting out issues among the cooperating 
agencies (1501.5, 1501.6). 

0 Incorporation of a mediation initiative in agencies' 
own regulations regarding the management of the 
scoping phase of an environmental impact statement 
(1501.7). 

*Regulations for Implementing the Procedural Provisions 
of the National Environmental Policy Act: 43 FR 55 978 - 
56007, November 29, 1978, 40CFR Parts 1500-1508. 
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These suggestions regarding points of application for 

mediation within the NEPA regulations have been considered 

sporadically by Council staff over the last twelve months. 

For the present, all three have been abandoned because of 

the prevailing view that many of the basic principles of 

mediation are already embodied in the NEPA regulations. 

These principles include ~he involvement of all parties with 

a legitimate and specific interest in the outcome of a 

decision on actions/projects requiring EIS's, giving such 

parties leverage to make meaningful contributions at a 

critical point in the decision-making process. The view is 

premised on the assumption that if federal officials were to 

employ and support the use of mediation principles as a 

matter of course, there would be no need for outside third 

party neutrals to guide any particular aspect of the NEPA 

regulations. 

Scoping 

The most persistently discussed of the three applications 

noted above has been the use of mediation in the scoping 

process.* This suggestion has finally, however, evolved 

into the consideration of a much broader set of conflict 

resolution approaches which fall into a more general planning 

context (meeting facilitation, conflict "anticipation" and others). 

*The Massachusetts Environmental Policy Act - G.L. 
Chapter 30 ~61-62 which patterned after NEPA, contains a 
reference to the use of mediation in its scoping provisions. 
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The broader view has come from CEQ's efforts to develop 

ideas for advising agencies on methods of structuring each 

agency's approach to the scoping process. At one time, the 

use of mediation was viewed as having considerable potential 

in that context. More recently, CEQ staff and others have 

recommended that since scoping is to be implemented as soon 

as the decision is made to develop an EIS, it appears more 

appropriate to employ meeting facilitation and consensus 

building approaches which are less directed at resolving a 

head-on impasse. Further, since the regulations have been 

in effect for less than six months, the body of experience 

in the practical application of the scoping phase is still 

limited. 

Conclusion 

Mediation has not been eliminated as a process to be 

institutionalized under NEPA. (Alternative Three in Chapter 

Two and the discussion in Chapter Four still treat it as a 

possibility.) However, more experience under the new scoping 

process will provide a better basis for noting the type of 

disputes which will persist under NEPA and then become 

candidates for mediated solutions. 

In the meantime, if any of the approaches in Chapter 

Two are considered viable, agencies will undoubtedly confront 

situations in which the dispute to be mediated has been 

generated during the NEPA process. Mediation should not 
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au~omatically be eliminated because of the relationship. 

This chapter simply reflects the view at CEQ tha~ NEPA 

should not be the driving force behind the institutionalizing 

of mediation. 
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Chapter Six 

CONCLUSIONS AND RECO~MENDATIONS 

Introduction 

In view of the rapid growth over the last year of 

existing centers for mediation and proposals for~ establishing 

others, the following recommendations are put forth in order 

that federal agencies may be in a position to respond to or 

initiate mediation themselves. 

. The Council on Environmental Quality or another 
appropriate agency should draft at a minimum 
general guidelines for federal agency participation 
in mediation. 

. Each agency listed on Table 4 should develop its 
own policy toward mediation and should do so in 
line with those initiated in #i above. 

. These agencies should review this report (in some 
form) and respond as to their preference regarding 
federally funded and administered service (Alter- 
natives #i - #4). 

. The Council on Environmental Quality or some other 
appropriate agency should obtain a statement from 
existing and proposed mediation centers regarding 
their policies, guidelines, expectations and 
interests toward federal agency participation in 
disputes which they mediate. 

. Following the execution of the above, a decision 
should be made through an interagency Task Force 
organized by CEQ regarding what, if any, experimental 
alternative should be undertaken. 
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It is the conclusion of this document that the first 

and second recommendations are essential in order to apply 

mediation concepts to practical problems and to avoid 

confusion over what mediation can and cannot do. From 

information gathered in the first three steps the Executive 

Branch or the Congress could seek to develop specific frameworks 

for applying mediation An general or in experimental ways. 

If CEQ selects to go forward with #5, then it probably would 

not do so before a set of criteria for success has been 

developed. This paper does not purport to evaluate the long 

range success of mediating numerous environmental disputes; 

it does however, maintain that (I) a conscious distinction 

be made between sound planning practices (where conflicts 

are dealt with throughout the process) and the dynamic and 

high pressure setting of mediation (which is applicable is 

the former has failed), and (2) a clear decision to enter 

mediation should be made on an informed basis to avoid 

misunderstandings and substantial confusion. 

Development of General Guidelines 

The disputes which could be submitted to mediation as 

far as this paper is concerned are those in which federal 

agenciesare one of the parties (in their capacities as 

regulators, funders, reviewers, managers, guardians, initiators 

or policy developers). Thus, the guidelines should focus on 

the implications of that characteristic. The very participation 

of a federal agency gives rise to a problem of decision 
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making authority. That is, who in the final analysis is 

legally responsible for the solution to the dispute. Because 

of the federal role, there is often a statutory responsibility 

to be fulfilled that gives the federal agency represented at 

the problem solving table the authority to make the decision~ 

The agency is accountable and therefore vulnerable to any 

further challenges to the solution that is reached. 

Federal agencies also have difficulties which stem from 

the case by case characteristic of mediation. The consequence 

of mediated solutions is that the federal agency involved is 

potentially subject to charges of inconsistency in, for 

example, its enforcement of air quality standards, or its 

implementation of different policies toward visitor use in 

National Parks, or mineral development on some. Forest Service 

lands and not on others. 

Thus, the development of the guidelines depends upon a 

willingness to accept the hypothesis that solutions to 

disputes will be different. Further, there must be the 

conviction that the differences are in the spirit of the 

current emphasis on broad public participation in decision 

making regarding environmental controversies. 

The guidelines should be drafted in such a way as to 

encourage the consideration of mediation as a tool to resolve 

specific, well defined controversies where prolonged adminis- 

trative or legal proceedings have been or are likely to be 

inconclusive. Agencies should be given some guidelines as 

to the type of authority vested in the individual appointed 
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to represent the agency and that agencies need to specifically 

acknowledge the flexibility which many of them do have in 

carrying out their own mandates. 

The guidelines would exist to provide all agencies with 

a basic guide bug to leave specific policy development and 

implementation to each agency. 

# 

Agency-Specific Policies Toward Use of Mediation 

The purpose for the umbrella guidelines is to develop a 

consistent starting point. In t_he long run, however, it 

will be most important for each agency to have its own 

version. The "mediation" efforts which have already been 

attempted did not involve an agency-wide policy. Since the 

Fish and Wildlife Service, the National Park Service, and 

the Bureau of Land Management (all at DOI) are experimenting 

with their own variations of mediation, some clarifying 

information may be helpful for future efforts. (See Appendix 

B for descriptions of the specific efforts.) For example, 

sample written agreements and descriptions of the skills and 

position of the agency's negotiator could be circulated.* 

Agency Review of Reports 

If CEQ or some other federal agency decides to go 

further than recommendations (!) and (2>, then all 

*In t-he Acadia National Park mediation, the NPS negotiator 
was from the Park Service's Director's Legislative Office. He 
had the approval tm commit the Park Service to an agreement 
partially because he was aware of most of Park Policy and knew 
the boundaries within which he had to work. 
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appropriate agencies can be provided with copies of this 

report. They can comment systematically on their own views 

regarding the alternatives sugqested and simultaneously 

become more informed about the interest in the subject. 

Survey 

Appendix B includes the addresses of the centers which 

may be contacted if thesurvey suggested is pursued. The 

appendix is also a source for potential mediators. It should 

be noted, however, that this list includes individuals and 

organizations involved in conflict resolution approaches which 

are much broader than mediation, the subject of this paper. 

Intera@ency Task Force 

Interagency coordination and participation would be 

useful though not necessarily essential to organized experimen- 

tation with mediation. Although such task forces may be relied 

on too heavily for efficient exchange of information between 

agencies, the existence of a knowledgeable and reliable core 

group of agency representatives, could be a key element in 

promoting and/or evaluating the use of mediation. If such 

a task force is created, its members (approximately 8 to 10) 

should come from agencies which have already had experience 

with decisions in which considerable public involvement has 

occurred but in which disputes still persisted. The reason 

is that a mediation experiment in the federal government 
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should not be considered a substitute for nor a precursor 

to an active public involvement program. Rather, mediation 

would most probably be used after enough public comment had 

been heard topermit the identification of the real issues, 

the appropriate parties, and some range of possible solutions. 

Task force members should be provided with a thorough 

briefing on all aspects of mediation as it has been considered 

in the resolution of disputes with an environmental dimension. 

Participation should be premised on: 

o a thorough knowledge of each member' s agency' s 
decision-making procedures, 

e the current effectiveness of dealinq with constituent 
groups who have taken an active interesZ in the 
agency' s programs or function, and 

experience in agency programs and ability to 
contribute specifically to the experimental design 
of the preferred alternative from Chapter Three. 

Conclusion 

The authors have heard opinions from a wide range of 

interested parties -- some of whom recognized that federal 

agency involvement in mediation posed some peculiar problems. 

There was often a sentiment shared that to "bureaucratize" 

the process was to kill it. However, if mediation is to be 

encouraged or ever used some organization and regimentation 

will be necessary. 

We are doubtful that a sufficient number of disputes 

will be submitted to mediation (even if recommendations 

(i) and (2) are impl~ented) to warrant a broad scale 
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experiment. But a limited one, patterned after Alternative 

Two (Administratively Centralized/Geographically• Decentralized) 

would be worthwhile particularly for generating data on federal 

involvement expediting the process where necessary. 

L • 
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Update 

Amedc=~ Amil~rtkm Assoc~tion ( , ~ )  
140 West 51st Street 
New Yort;, N.Y. 10020 
212/977-2084 
Donalcl Straus, Peter B. Clark, 
Project Co-Directors 

The AAA Research Institute and Clark- 
McGlennon Associates are currently investi- 
gating active disputes involving off-road 
vel~icies, water reclamation, and surface mine 
planning. This w o ~  is soonsored by the 
Council on Environmental Quali ty,and the 
Resource and Land Investigation Program to 
help federal agencies use mediat ion and 
other technicluea to resolve disputes. Copies 
of the Phase 1 report are available from Dr. 
Ethan T. Smith, RALI, U.S. Geolog ica l  
Survey, National Center, Mail Stop 750, 
Reston, VA 22092. 

FORUM on Community end the ~ i r o n m e a t '  
540 University Avenue 
Paid Alto, CA 94301 
4151321 n347 
Marlorie Sutton, Director 
FORUM's work in helping develop strategies 
for mitigating thenoise and traffic impacts of 
the San Francisco International Airport on its 
neighbors received a substantial boost when 
the Chief Counsel for the C.A.B.--who spoke 
at a recent project meeting---e~couraged the 

• "~airport to use economic incentives to help 
bring about a more equitable distribution of 
air traffic (and its negative impacts) among 
the three malor 8ay Area airports. 

James L Creighton 
15415 Pepper Lane 
Saratoga. CA 95070 
408/354-6070 

Mr. Creighton, founder of SYNERGY Consul- 
ration Services, a training organization for 
publ ic  invo lvement ,  is now invo lved in 
preparing public involvement manuals and 
designing public involvement programs. The 
courses include basic communication skills, 
such as active listening and congruent send- 
ing, facilitation skills, and recently, mediation 
skills. 

F,=wironmental Mediation IntematiocMd 
Suite 801, 2033 M Street, N.W. 
Washington. D.C. 20036 
202/457-0457 
Robert E, Stein, President 
EMI is undertaking a survey to ascertain 

whether present or future environmental  
problems t:~tween Mexico and the United 
States are amenable to mediation, The project 
will be conducted by Susan Carr~utf. of Clark- 
McGlennon Associates. as a consultant to 
EMI. The survey will involve interviews with 
officials in beth the United States government 
and Mexico, to explore receptivity to mediation 
as a way of resolving environmental disputes 
between the two countries. Addit ional ly,  
speci f ic  env i ronmenta l  d isputes wi l l  be  
identified whict~ would have the potentiaJ for 
such resolution. As a result of the initial sur- 
vey, some of ti le specific dlsl~Jtes will be 
further analyzed and parties contacted, with 
a view to bringing the disputes to mediation. 

Jane McCarthy 
29 East Ninth Street 
New York, N.Y. 10002 
212/673-6463 or 212/977-4674 
Ms. McCarthy, working under a Ford Founda- 
tion Travel and Study Award, will be working 
with parties to a long-standing dispute over 
beundaries and other ~asues st Acadia National 
Park to develop a jointly acceptable agree- 
ment on a Master Plan for the park. Bill Whalen, 
the director of the National Park Service, 
asked the parties to initiate the negotiations 
which began in August. If an agreement is 
made, it w i l l  be a prelude to Congressional 
legislation for Acadia. 

National Coal Policy Project (NCPP) 
Center for Strategic & International Studies 
1800 K Street, N.W. 
Washington, D.C. 20006 
202/833-1930 
Francis X. Murray, Director 
The N(~PP is current ly addressing topics 
which were not successfully reaotved during 
its 1977 first phase. A Special Task Force hes 
been created to search for mutually acceptable 
policies to encourage cogeneration which 
has the potential for greater electricity and 
steam production from given quantities of 
fuel. However, various institutional barriers 
have prevented its full utilization. 
Project leaders Laurence Moss and Macauley 
Whitingpresented NCPP recommendations 
to the President's Special 60-day Coal Study. 
One of the main points made before the com- 
mission was that env i ronmenta l i s ts  and 
industrialists can jointly resolve some of their 
differences in a constructive manner rather 
than automatically assuming the adversarlal 
stance for which they are commoflly known. 

Office of Environmental Mediation- 
University of Washington, FM-12 
Seattle, WA 98195 
206/543-6713 
Alice Shorett. Bill Reynolds. Mediators 
An agreement was signed between the Seattle 
Intern~onaJ Raceway Parks Inc.. ~e  National 
Hotrod Association, and "four communities 
surrounding the track. The agreement in- 
cludes a reduction in track use for racing an0 
practice, muffling of motorcycles, assurance 
of one quiet weekend per month, and enforce- 
merit of an event curlew, As part of theoverall 
settlement, enforcement and monitor ing 
actions were taken by King County and the 
International Racing Car Drivers CIu0. 

ROMCOE 
5500 Central Avenue, Suite A 
Boulder, Colorado 80301 
308/444-5080 
W. J. D. Kennedy, Director 

At the request of Plateau Resources, a uranium 
mining company, ROMCOE organized a 
meeting for company executives and repre- 
sentatives from citizen groups to discuss 
plans for a proposed uranium proiect and new 
town in southern Utah. Citizens participated 
in determining areas of discussion for the 
meeting which provided a nonconfrontational 
forum to e~chenge viewpoints and discuss 
specific issues. 

Wisconsin Cents*" for Public Policy 
Environmental Mediation Project 
1605 Monroe Street 
Madison, Wl 53711 
608/257-4414 
Howard S. Bellman, Director 
A recent settlement by a Center mediator 
concerned commercial use of a flood plain 
wetland. A landowner had filled land which 
the Army Corps of Engineers, EPA, and Fish 
and Wildlife Service regarded as wetland. 
Through mediation, the agency representa- 
tives reached consensus on the area of land 
where development would be permitted: the 
landowner agreed to remove fill from the 
remaining area and reclaim it. 
Other Center involvements concern a solid 
waste landfill operation which is in violation 
of state codes; court orders to clean up 
objectionable odors from a meat packing 

' plant: a city which is seeking a variance from 
state orders tO install tertiary waste treatment: 
and a Wisconsin lake which is threatened by 
possible elimination of a clam, located on 
private property in Illinois, which maintains 
the water level. 

o 
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Executive Offioe o/EnvCrenmenta! AffaJrsr, 
The Commonwealth of Mmscnuse t t s  
100 CamO¢idge Street 
Boston, Massechusmts 02202 
6171 727-583O 
Raymond F.. Ghelsrdl, Associate P~anner 
Unaer the "s¢oping" promsions of the recently 
smende~ Ma`'~sacnusetts Environmental Pol- 
icy Ac t  s "consultation session" was recently 
celled Dy the Secretary of Environmental 
Affsirs on a ~roposed hospital raseerch canter 
to Oe located in a <:lense urlsan setting witl~in 
Boston. The proposed struclure was to be 250 
feet in-height located in close groximity to a 
re¢sntly i~uiit 350 foot stack from s foasd fuel 
fired co~meraUon facility. Community groul~ 
fearecl stack downwasn due to aeroaynam,c 
features imposed by the new structure, Putthe 
hosD=tal was loath to I~.J0me em Oroiled in any 
study of the matter. Sui=sequent to tl~esession 
and its. suggested s¢oping requirements, s 
middle ground was. negotiatad which pro- 
vided for stud7 of tf~e matter in an EIR, ~ut not 
extensive wind-tunnel o¢ modeling exermsas. 
The community grou~S and the i=roject pro- 
I:~onent are satisfied witl~ the E]R scope, and 
anelys~ is now underway. 

FORUM on Community and ttte Emdrorm~et 
540 University Avenue 
Pelo Alto, California 94301 
415/323-7347 
Marlorle Sutton, Pres=dent 

Community A ttffudas Towed UrOsn 
Development 
Through interviews and a survey of govern- 
ment officials, environmentalist=, community 
activists, and members of the construL'tion 
industry, FORUM will gather data ?e<jaurdtng 
attitudes toward urban clevelo~ment and 
identify i=arrlers to cooperative action in meet- 
ing community need~ for housing. 

Perk I~lnds Conflict Resolution 
To reduce potential conflict between park 
users, neigflboring Ilomeowners, and park 
managers at Castle Rock State Park, FORUM 
wi l l  help ¢leveiop an inter'view formal  train 
interviewers, and analyze results to identify 
specific pat1( use proDlems and a strategy for 
resolving them. 
San Francssco International AirpOrt (SFO ) 
Joint Land Use Study 
FORUM is cont inuing tO held SFO and it= 
ne~hOors d ~ l o p  a mututally scceptsDle set 
of land use plans for tl~e airport and the sur- 
rounding communities. Loss of sleep 
been identified as one of the most serious 
disruptions of peoples' liveS, and thus per- 
UP.pant= in working groups and community 
wor~hops  are now analyzing the potential 
of a al=eciai "night f low" for airport o~eretions 
that would require higher altJtudas. ¢luiater 
aircraft, and fewer fligt'~J over residential 

~ e n ~ ' d  University /Pelo Alto--. 
JoOa/Housing ImO~encs Oieloguee 
~ r t i c ~ n t s  in sessions fa~litate¢l by FORUM 
have identified ariel eweluat~l a list of all re- 
mluning sites for housing in Stanford and Pelo 

Alto, I ntheinteraat of more sensitive land use 
planning, Stanford has completed resource 
ma!~J of its lands, allowing viewsneds, trees. 
slopes, and driver nalursl features. Stanford is 
working with participants in the work, shoos to 
devise ways to open up its planning p r o c m t o  
greater puDlic involvement. 

New J e m y  O~ertmqmt of 
F.mdronmentel Protecllofl 
Division of Marine Services 
Office of Coastal Zone Management 
P,O. Box 1889 
Trenton, New Jersey 08625 
609/292-8262 
David N. Kinsey. Chief 

Hotel-Casino - -  Oasign Proiect 
In Atlantic City, a 75 acre clevelopment whict~ 
includes hotels witf~ casinos, a manna, a pe- 
dastrian system, an open space networt(, and 
a set of ~arking structures is being planned. 
To build the complex, construction permits 
and approvals ate required from several fed- 
eral. state, ancl city agencies particularly the 
Atlantic City Planning Board. tl~e New Jersey 
Oepa~ment of Environmental Protection. the 
New Jersey Casino Control Commission, and 
the U.S. Army Cor~s of Engineers. T he project 
involves extensive Dre-aOl~lication confer- 
ences witl~ individual clevetooers and frequent 
joint informal city-state-feoeral meetings, as 
well as formal public hearings to identify is- 
sues, avoid disputes, reduce clelays, achieve 
agreements, and st~pe an acceptable design 
for tim area. 

Wlacemdn Canter for Pul=il© Podlcy 
Environmental Mediation Proiect 
1605 Monroe Street 
Madison, Wisconsin 53711 
608/257--4414 
Howard O. Bellman, Director 
The Center is mediating a dispute over air 
emissions from 8 Wisconsin meat processing 
plant. At issue is the level of emission control 
to be required of the company by the WisGon- 
sin Oeoartment of Natural Re~ouroas. 
Otfler clisputas currently I~ing investigated 
for possil=le involvement I~f the Canter con- 
cern restoration of clams in two ideations to 
maintain laXe water levels; exoension of a 
solid waste landfill; and wetland conversion 
for a ¢ommerc=al use. 
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ORqcs:of ENvmomeN'rJu, Mlmuvnou, 
University of Washington. FM-12 
Seattle, WA 98195 
206, 543-6713 

Alice Shorett. Mediator 
Verne Huser. Me0iator 

A long-standing and frequently heated dispute 
over tide future of Paine Fietcl. a county- oper- 
ated general aviation airport in S~ohomisn 
County. Washington. was meOiated to a suc- 
cessful conclusion. The agreement, signed on 
January 23, 1979. by the 13 parties to the dis- 
pure, was adopted the same ~ay in a unani- 
mous vote by the Snohomish County Commis- 
sioners who had requested the assistance of 
OEM in resolving the dispute. Issues in¢ludecl 
noise abatement procedures, future activities 
and facilities, citizen involvement in airport 
decisions, and the location of a proposed new 
runway. COpies of the agreement may be ot>- 
taine¢l from OEM. 

Pt.&NNING A~O RESEARC~ 
~OR Um~AM OEVELO~eNT 
Rivkin Associates Inc. 
2go0 M Street. N.W. 
Washington. DC 20007 
202 337-31(:]0 

&;alcolm (~. Rivkin, PreSident 

A large regional shopping corn=rex is planned 
for location near an older. ¢teter~orating su0- 
urban Dusiness center. With an objective to 
establish the two as mutually-supportive, the 
h,m. working for a private client. ~as brought 
together local government agencies and citizen 
groups to work toward a negotmted clevelog- 
r~ent. Titus far. the firm has grepareq a concept 
plan for restoration of the business Center that 
heeded c~ange the local government's commit- 
ment to Complete clearance and redevelop.- 
ment. 

A multi-use office, hotel, and resiclential com- 
plex has ~een suggested for a key station on the 
Washington Metrorail System. Rivkin Associa- 
ares is coordinating the clevelopment plan and 
aDprova! process with l~--..~ government and 
¢;t.zens. 

Ek'vmON~N'r~. PROTECTION AGEI~CT 
Office of Solid Waste 
Public Information Office, WH562 
Wasninglon. D.C. 20460 
~202, 755-9161 
Carol S. Lawson, Director 

in February, the EPA awerded gnmta to ~ e  
League of Women Voter1 Educstmn Fund, rne 
Environmental ActiOn Foundation, the Nation- 
al Wildlife Feqerstion, and the American Public 
Health Association to work to<jeltter to put on 
a series of regional training workshops on ~e  
Resource Conservation and Recovery Act of 
1976 L RCRA ,. Issues under RCRA to be covered 
in the workshops° the first of which is 
sct~eduled for May 31-June 2 in New Odeens. 
include resource recovery, solid waste factfi- 
ties ~ting, and hazardous waste managemenL 
It iS expected that these regional wor~.sno~s 
will be followed ~ state conferenCes utilizing 
the trainecl caclreof citizen leaciers. The goat of 
this cooperative program is to create a network 
of information and excriange among all ~ e  
parties concerned with sotia waste issues. 

CANAJ~IAN ~CTIC R[soUR¢~..S CO41M=IIR'tlEE 
46 Elgin Street. Room 11 
Ottawa. Canacla KtP 5K6 
D.J. Gamble. Director 
Policy Studies 

CARC has just begun a two year study entitled 
"Arctic Seas: Marine Translx)rtation and High 
Arctic Development." The first symposium, to 
be hetcl March 21-23. 1979 in MonteOeilo. Que-. 
bec. will provide an overview of the fol lowing 
issues: science policy, social and environmen- 
tal factors, the regulatory dilemma, and inter- 
national cleveiopments. 

CeN'I'ER FOR Um~N &NO REOZONJU. RESF.Ait¢~ 
Old Dominion University 
NorfOlk, VA 23508 
L ~4.1 489-6514 
Roger Richman. Ph.D.. Principal Investigator 

Working under a grant from the Virginia Envi- 
ronmental Endowment, a team of researchers 
from the Center and the University of Virginia is 
conducting conflict assessments of three spe- 
cific environmental disputes in Virginia to de- 
termine the feasibility of their resolution through 
mediation, if positive feasibility is esta/~Jashed. 
then expert mediators will be selected to con- 
Ouct each mediation One of the purposes of 
the g rant is to determine whether or not the pro- 
cess is feasible throuqhout the state, and if so. 
lo recommend an appropriate institution for fu- 
ture environmental mediations. 

One dispute being assesse<l involve~ a water 
supply problem in the heavily populated tide- 
water area. One suggested alternative to meet 
future requirements involves interbasin trans- 
fer. This highly controversial alternative in- 
volves a comD;ex set of environmental, eco- 
nomic, and political issues. 

Another dispute involves a national forest in 
southwestern Virginia which I~as recently been 
designamO as a national recreation area. Pri- 
marily wilderness up to this time. the forest and 
its prooosed new use is the Center of contro- 
versy among and between environmental 
groups, federal government agencies, and local 
citizens. Proposed developments include a 
scenic highway, a s~i slope, a series of camping 
sites, and other facilities. 

~RONI~..wrA4. MEDiATiON I ~ T I ~ U .  
Suite 300 
1717 Massachusetts Avenue, N.W. 
Washington, D.C. 
~202! 797-4333 
Robert E. Stein, President 

EMI was established in November 1978. and is 
now studying and analyzing ~e  l:x~tentiei of 
mediation to resolve environmental and natural 
resource disputes between the U.S. and its 
neighbors ~Canada and Mexico,, western Eur- 
ope. anti the developing world. An internation- 
al list of expert mediato~j is being compiled 
for use by potentiaJ parties 1o mediation efforts. 
Future plans include undertaking mediation of 
selected disputes and monitoring the results. 
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FORUM oN Coim=,mn'~ ~ o  ~ EmmlommlNlr 
Univ~mity Avenue 

F~alo Alto. California 94301 
.415, 321-7347 
Marlone S4~#on. ~t~l~dent 

FORUM has comolat~2 a survey of ~ o  Alto 
~mO Stanford Umver~ity leaOer~, who discus.~¢l 
tl~mr view~ on tt~e joO~t~ousing imOatance in 
me area. A series of dialogue=l witrl reorasentao 
twes of tl~e ctty. ~ university, and witl~ com- 
muni~f teeder~ is now ~eing condu=ted. The 
gurDOlm of trle dialogue~ is to explore ttte O(~- 
siOilitles for ~alancing joOs ariel ~ouamg, wt~ile 
pres~'ving open space ~n(:l ennancing tneauaJ- 
ity of life in Palo Alto ariel its env;.rona. 

FORUM recmved aoproval from the.San F~n-  
c=sco Air~orts Corniness;on in January 1979 
to ~mDrove ¢ommunicat|on among all groups 
who are affecled by t~e San Francisco Inter- 
national Air~ort. Inclucle~ are 34 governmen~a~ 
agenc~as and many ~rivate ana ;~u~lic mteres: 
organlzat=ons. FORUM has ~asigned an(= is Irn,- 
ptementing a citizen involvement ~ro~,ss for 
~e~eloo~ng mutua|ly acce~taom plans for air- 
Dort facitit=es, anti an action otan for improving 
a~r0o~ services w~tiie re, lut ing negative tm- 
~=ac~s on !0eo01e an¢l (me environment in sur- 
rounc:ing ¢ommumties. 

JANa M~.'C~TNY 
29 East N=ntrl SIreet 
New YorK. NY 10003 
,212 673-6463 or ~212' 977-4674 

Ms. McC~rtt~y. an exDenenceO enwronmentat 
mediator, I~as r e c ' ~  a Travel an(: Study 
Awarcl from Fer~l Foundation's Office of RiP. 
sources an~l Environment to ~Jp!~ ' t  her  medi- 
ation se~v~c.es in tl~e NortneasL A v~nety of dis- 
gutes are being examined to ~ t l ~ r  amen- 
aOitity to meaiation. 

Exlcul'P~ Omct~ o¢ E~rvmo~N'l"~. A;m~iml 
The Commomvealtt~ ot Mas,1~lcfluset'~ 
100 Caml0ndge Street 
8os~on. MA 02202 

Raymond E. Gl~elar~li. A.sso¢iate ~anner  

Al~oroximate~y one year ago. tl'te statutes gov- 
erning t.~e Mas~acr, u~ett~ Environmental Poh- 
¢7 ACt were amencled to reaulre "-.cooing" of 
all ~roie¢'.~! to oetermtne-wflatl~er or not an en- 
vironmental impa~ report ,EIR, is re~uire~. 
ano what ~mpac~ EiR's should a~dras~ ff re- 
quired. TO im~lemem this statute, tt~e ~ -~c~e~  
of ~nvlronmental Affair5 in a com~Jita~ion ,es- 
s~on. is to consiaer tt~e ~oints of all i~artie= in- 
vo~ve~. These conaultations have often i;~roved 
to be informal mediation se¢~on~, with prolect 
plans being mo(:lifie(l ~:unng trle meeOng. 

One ~ie~ involved II ~ tow income 
housing 0eveopment in me sut~urt~ of Benton. 
loca l  c~tizens were con¢ome~ tl'~at tl~e pro~,' t  
~ u l d  cover up, ~rainage swales an¢l reduce 
wetlanas s~orage ames. The ~evelo0ef ~jrmm 
to re.,~te tl'le struo~ure an~ is now f~TnulatJn~ 
an alternative Oasign. It is eucpe~te~2 tl'~lt ~ e  
new proie~ will not require an E]R. 

WmCOm=N ~ ~ t  I~, to~ POLI~-r 
Environmental I ~ l i a t i o n  Prolec~ 
1605 Monroe Street 
Madison, WI 53711 
16O~i 257-4414 
HOward O. ~e~Iman. Dira¢~or 

The Center's f i t~  case was a solid waste lanOfill 
~iting clispute ~etween a Wi~,onsm cz~ and an 
adjacent town where tf~e c~ty ptanned to s~te me 
landfill. ~isPutanta were [f~ree local ; oven~  
men1~, two State ~ e n a e s ,  anti ~nree ¢~tJzen 
groups. The agreement pen-nirted me larlcifill. 
Jut with restri~ions on mode of opera,  on. pro- 
visions for town use. and a c~ty commitment to 
compa,~ waste w~(rlin ¢ ~  ~0oundanes. 

Anotl'mr coml~e~ed ~ involved a san¢l and 
gravel oDerator State Oeoa~ment of Natural 
Resources :ONR. Trout Unlimitm:l. ana a gas 
pipefine company in a clis~ute over the graining 
of a ~ermit for a new pit anti the ~e<jra~atnon of 
a~ndone¢t site=. ~n tr~e agreement ~l~e permit 
was granted on tile conditions ttmt significant 
rec~ama(ion measures ~e ~a~,en and :he cuP|i t  
be granted a¢c.~a to a river. 

Cun'ently being mediated is a five year o1~1 tit=-. 
pure over me location of a new campus for 
Madison Area Tect~nical College. Altrlougn the 
invo+ved par~tes - -  tt~e Co~le~je Board. the Slate 
Tecnnic~ E~ucaOon Board. tt~e City Council. 
anti an environmenta~ group - -  ate in agree- 
ment over tl~e neea for quality eclucation facili- 
ties. they are clivided on the a~o~a ted  lana 
use. tran~portatton, anct aesthetic is.sues. 

ROMCOE 
1115 Grant Street 
Denver. CO 80203 
,303; 861-1260 
W. J. D. Kennedy, E.xecufive Direci'or 

Gunnison County, Colorado c~tLzens face oo-" 
tenti~ boom town proOlems oue to mining 0e- 
,~(o~11en~ and assoc~atcH2 im~0acls. ROMCOE 
assisted tl'~ese cit|zens in organizing an0 mana- 
ging a one wee~ informa~On ~nanng tour of 
rapl~-.growtt~ communities in Cotora0o and 
Wyoming. Planning sessions were netd to ioen- 
tify me 27 local par~cJpan~J, town~ to Oe vi,Jited. 
anti ¢lue~tions to be addressect. Follow-up ac- 
by,ties are being ~l~nned. Ooneld Roe. Pro- 
gram Coominator. 

Office of 8iotogi¢~l Sennces 
F~sn and Wilcllife Servlc~ 
Washington. DC 20240 
,202, ~34-4gG0 
Allen Hire, fit, Chief 

Using t ,e  Ada0tive ~=nwnonmental Assessment 
tecnnidues ~evelo1:)ed at tl~e University of 8nt- 
ist~ Colum0ia. ~ e  Teem con~uc~ worksno~:~ 
wi~1 policy maKe~, tectlnicmns, ecologists, and 
s~ea~l imerest g n ~ J ~  ~n~'~ serve to stimu- 
late dialogue ~ e ~ e n  tt~e 10a~ic~l~an~l. Witt~ me 
inq~L.,t of these ~r t ies.  the team constructs a 
a~,namic c o m f i e r  moo'el wl~i~'~ identifies key 
resourc85, information g a l ~  oncl func~on~ 
r~atmnsnCm. The rno~el ~rovi~as a useful tool 
for ~ ¢ ~ o n m a k e r ~  to evaluate sc, enonos an(= 
~ i c y  propos=|s. Rec~nt w o r ~ o 1 ~ s  adcm~sed 

involving tP, e TnJC~ee-Ca~Jon River 8,1- 
sin, tr~e Atc'Jc National Wildlife Refuge. ~md the 
Gre~ LaHs. 
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KLr~rSl"O~ R,u~O~"I'~vl WAS't't 
Ma~SEJ~wcr Ga=oup 
TheKeystone Center for Continuing E~ucation 
Keystone. CO 80435 
,303 468-5822 
Robert W. Craig. President, Keystone Center 

The Radioactive Waste Management Discus- 
sion Group is coml3osed of experts from indus- 
try. academia, environmental organizations. 
and other public interest groups. Its goal is to 
iclentify radioactive waste management pol i-  
cies that can be sup!:~orted by a~vocates of dif- 
fering concerns The Group commented on the 
Interagency Rewew Group re~ort on federal 
nuclear policy and most recently, recommend- 
ed I~olicy options for the near-term storage of 
spent fuet from U.S. and foreign nuclear power 
reactors. The Group is currently organizing an 
international forum of geologists which, in May. 
wdl scrutinize nuctear waste management al- 
ternatives anti will offer their own recommen- 
dations. 

NEw ENG~NO ENERO~' CONGRIas 
14 Whttfietcl Roacl 
Somerville. MA 02144 
617 625-6528 

H. Bailey Spencer. Coordinator 

Sponsored by the New England Congressional 
Caucus and Tufts University, the Energy Con° 
grass represents a concerted effort to address 
tr~e critical energy problems of New England. 
The 120 delegates represent twelve ¢onst:tu- 
encJes ,environmental, utilities, consumers, in- 
dustry, etc., and are proportionally i0alanced by 
state. Six 20 member committees have been 
working since May 1978 to frame and substan- 
tiate consensus-based energy action recom- 
mandations. A 300 page preliminary report was 
released in l~..ember. The final volume =s clue 
in March. 

Pno.mcr oN Em.~oN~wrJu. CoNqqJCr 
Upper Midwest Council 
FeOeral Reserve Bank Building 
Minneapolis, MN 55480 
612~ 373-3724 

Ronnie BrookCDimctor  

The Project on Environmental Conflict is work- 
ing with cliverse elements in the Upper Miclwest 
Community to establish an organization which 
can facilitate the resolution of disputes involv- 
ing environmental an0 resource ~sues. The 
propose~ Center for Environmental Conflict 
Resolution will encourage alternatives to liti- 
gation ancl the development and use of innova- 
tive metrtod$ of resolving disputes. 
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! Project Report 
This listing of ongoing or recently 
completed projects is intended to 
provide s forum for exchanging infor- 
mation on the application of environ- 
mental conflict resolution processes. 
RESOLVE invited practitioners and 
academicians across the country to 
contribute brief descrilotions of their 
consensuai clis~ute resolution projects. 
In future issues, we will continue this 
feature in order tO provide up-to-date 
information on the activity in this fietd. 

American A~oitration As=mctation 
140 West 51st Street 
New York. NY 10020 (212) 977-2084 
Donald Straus, Peter B. Clark, 
Co-Project Directors. 

Under a contract with theCounci l  on 
Environmental Quali~ and the Depart- 
ment of Interior. the AAA Resear¢~ In- 
stitute is testing the use of mediation in 
five disputes involving public agencies 
with responsibilities for such issues as 
herbicide spraying, land use planning. 
and endangered species protection, 

Clark-McGlennon Associates. Inc. of 
Boston is associated with the AAA in 
~ is  project. 

Associates for intoractlve 
Management 
499 Hamilton Avenue 
Pale Alto. CA 94301 
(415) 321-7347 
Marlorie Sutton, President. 

AIM is conducting e leadership survey 
in the Pale Alto-Stanford University 
area to assess Doth the level of under- 
standing and the diversity of attitudes 
about the jobsJhousing imbalance in 
the area. It I~opes to develop mutual 
agreement by the community on an ac- 
tion plan to address alternative so- 
lutions to the issue. 

An ongoing Conservation Foundatnon 
program, underway for a0out two 
years, sponsors discussions between 
businessmen and environmentalists on 
specific issues, seeking to define areas 
of agreement and clarify dnsagree- 
merits. Work has been completed on 
two emerging Toxic Substances Con- 
trol Act issues: testing of chemicals 
and training of toxicologists. 

Canadian Arctic Resources. 
Cemmtttee 
46 Elgin Street. Room 11 
Ottawa. Ontario. K1P 5K6 
(613) 236-7379 
Don Gamble. Director. 
Policy Studies Programme; 

CARC's I:oli¢,f Studies Programme is 
currently involved in many proiects that 
will culminate in public participation 
workshops, seminars, and conferences. 
A meeting on Water Resources Ptan. 
ning in the Yukon intended to engage 
the public early in the planning process 
will I:e I~eld DecemOer 8-10. 1978 in 
Whitehorse, Yukon TerritOry. 

Center for Community Organization 
and Area Development (CENCOAD) 
2118 Spurn Summit Avenue 
Sioux Falls, SD 57105 
(605) 336-5236 
Nathan Koehler, Director, 
CENCOAD Water Supply Management 
Project. 

From its neutral stance, CENCOAD has 
organized a network of diverse leaders 
to determine existing consensus levels 
and develop long-term water manage- 
ment goals for eastern South Dakota. 
The project I~as assem01ed an interdis- 
ciplinary team of experts to ext~fore 
public policy impliCations of alternative 
management plans to implement the 
goals, and I~as organized citizen educa- 
tion/involvement efforts. 

As one of its meier tasks, the MIT 
Energy Impacts Proiect is analyzing 
local el)Position to proposed large.-" 
scale facilities and developing siting 
procedures that use compensation and 

.dl 
negot=ation Io minimize unnecessary 
conflict within the site selection pro- 
tess. The proiect welcomes invitations 
to apply these compensation and 
negotiation tecnniques in actual facility 
siting decis=ons. 

Dr. Laura M. Lake 
Department of Political Science. 
Sunche Hall 
UCLA 
Los Angeles, CA 90024 
(213) 825-6629 or 825-4331. 

A one-year Department of Interior 
(Office of Water Research and Technol- 
oily) project is now 0eing completed on 
the institutional barriers to wastewster 
re-use in Southern California. The proj- 
ect utitized third party intervention to 
convene workshops to identify the 
problems of interagency policy 
implementation. 

Loaguo o1 Women Voters Education 
Fund 
Environmental Quality Department 
1730 M Street. N.W. 
Washington. D.C. 20036 
(202) 659-2685 
Scott Nessa. Solid Waste Project 
Manager. 

Local and state leagues are conducting 
public education and consensus/build- 
ing programs on solid waste issues 
such as tandfiill siting, source separa- 
tion, resource recovery, and hazardous 
waste dial:peal. One product of these 
discussions has been a pal~er pu0- 
lisheo by the LWVEF examining the 
compatibil ity of alternative solid waste 
management strategies. 

Business and Environment Program 
The Conservation Foundation 
1717 Massachusetts Avenue. N .~  
Washington, D.C. 20036 
(202) 797-4369 
Sam Gusman. Senior Associate. 

Enet~;iy impacts Prelect 
taOorstory of Architecture and 
Planning, 4-209 
Massachusetts Institute of Technology 
Cambridge. MA 02139 
(617) 253-1356 
Deb0ie Sanderson, Research Director. 

National Cost I=odlc-f Project 
Center for Strategic and International 
Studies 
Georgetown University 
1800 K St.. N.W. 
Washington. D.C. 20006 
(202) 833-1930 
Francis X. Murray. Project Director. 
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Project Report (cont.) 
Tt~eNCPP is a joint effort between lead- 
ing environmentalists and industrialists 
to reach consensus on policy issues re- 
lated to the economic and environmen- 
tally acceptable uti l ization of coal. A 
report entitled "Where We Agree" was 
recently published. Task Force deliber- 
ations will resume in late 1978 to 
address issues such as federal leasing 
policy, non-attainment area policies. 
and synthetic fuels. 

Office-of Coastal Zone Management 
Del:artment of Environmental - 
Protection 
p.O. Box 1689 
Trenton. NJ 08625 
(609) 292-8262 
David Kinse¥, Chief. 

The Office has developed procedural 
and substantive rules for assessing im- 
pacts of new facilit ies in the coastal 
zone. By emphasizing pre-application 
discussions of proposed plans, the 
state has estatolished a un ique method 
of insti tut ionalizing confl{ct avoidance. 
Presently, the Office's major activity is 
reviewing over 35 permit applications 
for casino and related development in 
the Atlantic City region. 

Office of Dispute Sett lement 
Department of the Public Advocate 
State of New Jersey 
P.O, Box 141 
Trenton, NJ 06601 
(609) 292-0275 
Edward E Hartfie/d, Mediator. 

Rolfins Environmental Services. Fol- 
lowing an explosion at the Rollins toxic 
waste disposal facility, O.D.S, began a 
seven-month mediation process to 
bring together the company, Logan 
Townshil:), federal, state and local gov- 
ernment agencies, and a citizen group. 
An agreement, reached in June 1978, 
enabted the company to reopen under 
improved safety and emergency proce- 
dures, and with greater cooperation be- 
tween the parties. 

U,S. Department of Interior. D.D.S. 
mediated a land use dispute between a 
s~ore community and the Department 
of Interior. Issues involved the acquisi- 
tion of and restrictions placed upon 
uses of local land, and the lack of 
compensation to the town. The agree- 
ment reached specified a wildl i fe pro- 
gram, EIS requirements for new devel- 
opments, and a joint approach to 
changing the compensation plan. 

Office of Environmental M e d i l t i o n  
University of Washington 
Engineering Annex, FM-12 
Seattle, WA 98105 
(206) 543-6713 
Alice J. Shorett. Mediator. 

Working with the District Court's tech- 
nical advisor, the mediator worked with 
Indian tribes, the State of Washington, 
and steelhead sport fishing groups to 
develop a viable steelhead manage- 
ment plan for the 1977-78 Season 
which was adopted as a Court Order toy 
Judge H. Boldt. The mediator is 
presently involved in mediating dis- 
putes over an automobile racetrack 
and future airport development. 

Rocky Mountain Canter on 
Environment 
1115 Grant Street 
Denver, CO 60203 
(303) 861-1260 
W.J.D. Kennedy, Director. 

ROMCOE is working with business, 
government and public interest groups 
to encourage cooperative efforts to re- 
duce air pollution in the metropolitan 
Denver area. Activities include re- 
search, information sharing, and co,,'~-, 
munity action programs. Diane Mar- 
quardt, Program Coordinator. 

ROMCOE is cont inuing to assist Delta 
County, Colorado residents in their ef- 
forts to minimize serious consequences 
of rapid population growth clue to in- 
creased coal mining in the area. Don 
Roe, Program Coordinator. 

Wisconsin Center for PtJblic Policy 
Environmental Mediation Project 
315 West Gorham Street, Suite 110 
Madison, Wl 53703 
(608) 257-4414 
Howard S. Bellman, Director. 

The Center is involved in a number of 
conflict management and site-specific 
mediation projects. A recently resolved 
case involved a landfil l  siting dispute in 
Eau Claire County. Current cases in- 
clude water and air quality controver- 
sies at the University of Wisconsin in 
Madison and a dispute in the City of La 
Crosse over protection of wetlands. 
The Center also arranged a conference 
to provide public input to the State DIP 
partment of Natural Resources on 
RARE II. 
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APPENDIX C 

SAMPLE LEGISLATION FOR STATE LEVEL 

MEDIATION DEPARTMENTS 
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MASSACHUSETTS 

Excerpt from letter of April 14, 1975 from Charles 

K. W. Foster summarizing the draft enabling legislation for 

an environmental mediation center in Massachusetts: 

Massachusetts came close to filing enabling legislation in 
1974. This would have authorized the cabinet Executive Office 
of Environmental Affairs to establish and operate an environ- 
mental mediation service. The service would have consisted 
of a roster of outside mediators, certified by the Office 
following evidence of proper training and experience; authority 
for the mediator to proceed once a request and assignment had 
been made; and authority for the Office to engage professional 
and technical services at the request of the mediator, or to 
assign agency services on behalf of his project. 

An interesting refinement was the requirement for an official 
report On the mediation proceedings and outcome which would 

then become a public document. 

The total expenses were estimated at $50,000; $25,000 for a 
staff director and overhead, and $25,000 for mediation expenses 

that could not be borne by the principals. 

The legislation failed to be submitted because of the pressures 

of an election year.* 

*No action had been taken since the time of the original draft 
until March, 1980. At that time the Ways and Means Committee of the 
Massachusetts Senate submitted a new bill: Senate 1948. A bill 
Establishing a Voluntary Mediation Service in the Commonwealth. 
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NEW YORK 

A PROPOSAL FOR NEW YORK STATE 

New York is one of the nation's leading industxial states. 
~t has a large and vital agricultural sector. It has a wide- 
ranginq tourism and recreation business. And it has an abundance 
of natural resource areas - many of which continue to retain 
their wilderness characteristics. 

New Yorh State also has a structure of local covernment 
that may be the most complex in the nation. There are 8,591 
local governmental un}ts in the: State - 57 counties (excluding 
New York City), 62 cities, 930 tc,wns, 557 villages, ~,27 fire 
distric£s, 113 county or part-county di.".t~-icts and 5,~2 
improvement districts. 

New York has an intricate system of environmental statutes 
and regulations, most of which were adopted in this decade. They 
relate to the protection of tidal and freshwater wetlands, en- 
vironmental analyses of state and local government projects, 
control of the development of land in the Adirondack Preserve 
the protection of wild, scenic and recreational rivers and the 
classification and protection of most of the waters in the State. 

New York's complex and diverse economy, geography, local 
governmental structure and state environmental laws present both 
an enhanced potential for environmental conflicts and a hindrance 
to their easy resolution. 

Given the plethora of environmental disputes that do and 
will confront New York State, it seems clear that an environmental 
mediation option would serve the State well. Obviously, a 
mediation service would be of minimal use in such cases as toxic 
c],emical deposits in the Love Canal or nuclear waste disposal at 
West Valley. These controversies involve certain nonnegotiable 
issues, but the resolution of other di:;putes could be aided by 
mediation. These cases might r~nge from case.'~ of statcwide impact 
such as ~he Westway project in Now Yorh City to disputes of 
primarily local concern re gnrding zonJng~ pesticide: use, or other 
v~r~ou.~ ::m~,11-:~c.~]~. controv,:,:;i,.:;. 
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In View of the ~uggested prerequi::Jt~::; for the success of 
any environmental mediation effo~:t and given the setting of 
New York State, an environmcntill mvdi~l i(.n ~:}>!~,,ratu:~ might best 
be established within an academic setting. This approach ".:ould 
allow a sta~c-supported mediation scrvic(: to operate relatively 
free of the bureaucratic hindrances and rivalries t/~at might 
arise if the service wore t o  be estnl,lJ::!~L,d n:~ another admir~J.stra- 
tire unit of State government. 

In addition, New York State is pnrtic~'11ar]y blessed with 
superb public univcrsity resource:J suited to this task. One ~:pproach 
to t/%e creation of an environmental mediation service in Ncw York 
State could employ the collective experZise of: 

- the College of Environmentnl Science and Forestry 
at Syracuse (for its expertise in natural resource 
and environmental policy), 

. -- the College o~ Agricultural and Life Sciences at 
Cornell University (for it:~ c:,pcrtise in aclriculture, 
natural ~'esources and community relations), 

- the College of Industrial and Labor Relations at 
Corne!l University (for its expertise in economic 
development, mediation and negotiation), and 

. -" various other academic units, including many of the 
excellent independent colleg,,s and univcrsiuies in the 
State, on a case-by-case ba~i.~. 

The draft legislation in the A'..-.pendi:.: of this re;:ort 
presents a de~ai!ed proposal for a ~,.,.w ', .... • o:.,, S t a t e  !..n • . - ". [. ::onmental 
Mediation Center. The proposal sucgestn a center managed by 
a ~oard of D~rectors composed of the President of the College of 
V-nvironmental Science and Forestry, the Dean of the College of 
Agriculture and Life Sciences, and the Dean of ~he College of 
Industrial and Labor Relations. 

An Advisory Council, appointed by the Governor and the 
Legislature, would be established to insure input from the various 
interests involved in environmental issues. 

Day-to-day operations ~'ould be the responsibility of the 
Executive Director who would be empowered to develop the Center's 
mediation capability, publicize its services, see]: grants from 
various funding sources, investigate appropriate cases, establish 
personnel loan .arrangements, and perform mediation services. 

The Center would be l~cated at the College of Environmental 
Sciences and Forestry in Syracuse, anti could begin operations 
with an initial appropriation of $250,000. 
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APPENDIX I : DRAFT LEGISLATION 

AN ACT to amend the law, in relation 
to cstablJ:;l~Jng ti~, N<.~: Yo:'k environmental 
mediation center, providing for its functions 
powers and duties, and making an appropriation 
therefor 

The People of the State of New York, represented in Senate 
and Assembly do enact as follows: 

Section 1. The law is hereby amended by adding 
thereto a new article, to be article , to read as 
follows : 

Article 

Section 

NE~q YOR/~I STATE ENVIRONMENTAL MEDTATION CENTER 

e .  

Legislative findings and declaration of policy 
Short title 
Definitions 
New York state environmental mediation center; 
establishment 

Function of center; specific duties 
Beard of directors 
Funct~cnz and -~c',:crs of board 
Executive director 
Advisory council 

Section . Leg~slative findings and declar..¶ ion of policy• 
The legislature hereby finds that it is essential to balance the 
need for economic growth and development w.~th the need for environ- 
mental conservation and preservation. While many of the existing 
regulatory structures arc capable of producing accommodation in 
areas of dispute between these two need.~, it is clear that there 
are instances where such formal measures fail to function to 
produce the most desirable result. 

The legislature further finds thatthe process of environ- 
men~al mediation, where properly employed, can act to achieve 
amenable solutions to environmental disputes. 

Therefore, the legislature hereby declares that it is the 
policy of this state to encourage and promote the use of environ- 
mental mediation through the establishment of a center to direct 
and coordinate environmental mediation efforts in an endeavor to 
remedy environmental disputes. 

Section . Short title. This article shall be known, 
and may be cited, as thc "New York Stat'e Environmental Mediation 
Center Act". 
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Section .' Definitions. 
the context otherwise requires: 

As used ~n this act, un!css 

a. The term "center" shall mean the Ncw Yor): state environ-- 
mental mediation center cstablishcd by this article; 

b. The term "board" shall mean the board of directors of 
the center; 

c. The term "council" shall mean the advisory council 
appointed by the board, pursuant to scctionu of thi.~; a~'ticle; 

% 

d. The term "cnvi1"onmc~tal medial, ion" shall mean the 
process whereby thos~ ~vol,:ed) in an environmental di:~nu-e 
volunteer ~.o jointly ex~.lore ~nd reconcile their diffe['ences. 
The mediator shall have ~-a~thority to impose a settlement in 
such cases. 

e. The term "environmental dispute" shall bc broadly 
construed to mean any particular controversy or debate relating 
to the use or ~l!9_G~tion of natural.resources. -- " ./-- 

Section . Function of center; specific duties. 

a. The New York state college of environmental sciences 
and forestry, sh~Jll establish, p]'ovidc and maintain such offices 
and facilities as may be ncc,.~:sarv icr the transaction Of business 
of the center. Such offJce~ :;hall serve a~ the primary center" 
from which t/~o activiuies of the board of directors of the 
center under this article and the specific functions nnd duties 
of the center under this article arc: conc]uctcd. 

i • 

b. The center is hereby charged with the following 
specific functions and duties: 

(1) To study the development, methodology and techniques 
of environmental mediation, determine its potuntJal for appli- 
cation within the state, and diz.-eminate tl,c finding= through 
appropriate publications, workshop:~, seminars, consultations 

• or other methods where deemed appropriate. 

(2) To foster and promote public awarencss of environ- 
mental mediation. 

(3) To monitor environmental disputes within the state 
and, as the board deems app~'opriate, determine those cases in 
which center involvement might be proper. 

(4) To provide a mechanism whereby parties involved in 
environmental disputes might act together- in pursuit of a 
resolution of such dizputes. 

(5) To advise the governor and the legislature and such 
other agencies of the state or political subdivisions thereof, 
as thc board of director:: de(u,-: ~I,~roVr]atc, concerning recommended 

legJ.~lat.ion or r(:gu/ation n(.c¢,~::;~ 7 t~ f~uter and advnnce the 
u=e of environmental mediation, co1~si,=tent wJ th the pllb]ic interest. 
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Section, • Board of director~. 

I ~ 

a. The center shall }~e m nl~zge~] ],y a }~onr¢] c~f directors 
which shall consist of the pL'e:;J~Ic.nt of the New York state 
college of environmental sciences ~ind l:o~'estry, t:he dean of the 
school of agriculture and life sciences at Cornell University, 
and the dean of the school of industrial and labor relntions at 
Cornell University. :.Icml~er:~hip ou the board s}l~.l] not be deemed 
the holding of another public office. 

b. Members of the board .'~hnll r(:ceive no compensation 
provided that they shall bc ent:itled to receive comi~ensation for 
the actual and necessary e::pt~nsc.~ incu]-rcd in the discl~arge o~ .... : /: 

I . . . .  :~ .... i ~ : ~ . ~ . , . t h e i ~  official duties. - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ' . . . .  '~":"<~"- 

C. The board shall elect a chairman from an',ong its 
1 members. 

cY, The board shall meet at the call of the chairman, and 
at least four times annually. 

e. Each of the me:r.bers of the board except the chairman 
may designate a rep:'enentative to act in his stead. The presence 
of a majority of the members or their representatives shall 
constitute a quorum for the tran.~;action of any business of the 
board. 

Se6t~on . Function.~ and po..,.',~_r.,- of the board. The 
board shall have overall re::pon:;ibi]i t_v for the ;~1;~nagem~,nt of the 
center and for t h e  cx~_'~-ci:;e a:~¢! ].)cr~o.r~:,al,ce of thu functions and 
duties of the cente]:. In fulfilling t!~e renpon.,:ibi" i tics, the 
board shall have the following functions and powers: " 

a. To adopt such rules and regulations as it deems 
advisable with respect to the conduct of its own affairs; 

b. To appoint an executive director to the center; 

c. To meet, as directed by the chai~nan, in order to ~ 
implement the purposes of this article; 

• d. By itself, or through any member, employee or agent 
to whom authority is delegated, to do or perform any acts which 
may be necessary, desirable or proper to carry out the purpose 
of this article. 

Section . Executive director. 

a. The board shall ~point and at its pleasure remove an 
executive director who shall be the chief exegutive officer of 
the center. 

b. The execrative director .';hall e:-ercise such functions, 
powers and duties necessary and npprol~riate to the effectuation 
of the purposes of this article not e:.:pre~sly rc,:;crved b y  the 
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board. Such functions, powers and dutic,s shall include, but not 
be limited to the fo].lowing : 

(I) To appoint employees, agents, and consultants, pre- 
scribe their duties, and fix their com:~enzation within the amounts 
made available .• therefor by appropriation; 

(2) To formulate policies for approval by the board and 
implement procedures for thu center and its pcrsonnel; 

(3) To report annuall~.., in consultation with the board, 
concerning the efforts of the: center in effectuatincT the purpose 
of this article, on or before January fifteenth, to the governor, 
the temporary president of the senate, the speaker of th~ assembly~ 
the minority leader of the senate and th~ minority leader of the 
assembly ; 

(4) To request from any department, division, board, bureau, 
commission, statutory_ college, or other agency of ~e state such 
data and assis.tanee, including the assignment of personnel on a 
temporary basis. 

(5) To seek and accept gifts, donations, bequosts, 
contracts or grants of funds from private and public agencies, in- 
cluding any fmderal funds granted, by act of congress or by 
executive order, appropriate to the fl~nctJons of the center- and 

(6) Within tb.¢~ authc,,_-it-/ delegated by the board to me.he 
and sign any agreements that m.-:y be necessary, desirable or proper 
to carry out the purposes of t],is article. 

Section ____ . Advisory council. 

I 

l 

J 

a. There shall be an advisory council to the center. It 
shall consist of eleven members of which fivc shall be appointed 
by the governor, two m~mbers shall be appointed by the temporary 
president of the senate, two members silall be ap[~ointcd by the 
speaker of the assembly, one meL-.l)er zha31 bc appointed by the 
minority leader of the senate and one member shall b~ appointed 
by the minority loader of the azse~,b]y. Such members shall be 
representatives of various interests conce~-ncd with economic 
development and environmental conservation. 

b. One member of the council shall be designated as 
chairman of the council by the board and shall serve as such 
chairman at the pleasure of the board. 

c. Any member of the board shall bc entitled to attend 
and participate in meetings of the council but shall have no 
vote. 

d. The council shall as:;i::t and'advise the center and 
the board in the review and appraisal of program:: and activities 
relating to tlie use of cnvironr.~:,ntal mcc]JatJon in the state. 

d 
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e. The comlcJl shall mcc_,t as frequently as its busJness~ 

may require. The presence of a majority of the members shall 
constitute a quorum. The mc.r::0c:rs sl~a].l receive no compensation 

" for their services, but each .~:hall be allowed the necessary and 
actual expenses whicl~ he :~ha]l incur in the performance of his 
duties under this section. 

-~ Members of the board and the council, and any officer 
or employee of the center, ah,,ll be ch,c~z~ed officers and employees 
of the state for the purpon,z.:~ of de6(,n:~:, and indc:mnificntion 

I provided for in suction scv~:nt~.cn (;Y the public officers law. i 

l S ~ c t i o n  2. Tile sum o f  two h u n d r e d  "and f i f t y  t h c u s a n d  ~i~ ~ii ~<i~:ii~{~.;{i<i~ 
: dollar~ ($250,000) or so much thereof, as may be' necessary, is .............. ""~'::~ 
hereby appropriated to tile New York state environmental mediation 
center established by this act out of any monies in the state 

I treasuz-y in the general fund to the credit of the state purposes 
fund, not otherwise appropriated, for the expenses, of the center's 
board of.directors, including "~ersonal service, staffing, main . . . .  

i tenance and operation; in carrving out the provJsJ.ons of this 
act Such sum shall be ~.~, .... ~,I" 

" .-_. ..... ¢: to the New Yorh state college of 
environmental science:; and forestry as agent for the .crate on 
the certification of the ch.:irz:an of the boa~-d of directo~-s and 
upon the audit and warrant of the comptroller J 

Section 3. This ac't shall take effect on the first day of: 
September next succeeding the -'-,- 

" ,,~e on which it shall have become a law. 
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