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My first opportunity to address this'mid-winter assembly was
a year ago, at your meeting in Banff. On that occasion I talked

about the kind of reform I felt was urgently needed, particularly

in the areas of criminal law, the Divorce hct, and in relatlon to

the 1mp11cat10ns of our Charter of Rights and Freedoms. As I
recall, I concluded by saying that as lawyers, you and I will be
]udgeo not on our fine rhetorlc, but on how well we devise and
administer a sYstem of 1aﬁ;whichmresponds to the needsmof people

in a humane and just society.

R

Todayﬁi;pmaheppy to say we can look back on a year of great,

though still partial,
will haVe, when fulfilled by passage of the leéislation, a
dramatic\impact on our entire legal system. ‘With the help ofv
concerned groups and 1nd1v1duals across this country, and
espec1a11y members of' this Ass001atnon, I haVe been able to bring

forward a sdbstanc1al range of proposals in areas that have been

serlouslykneglected in the past.

g N \
With respect to cr1m1na1 law, the cha e\\hiii%ﬁeen

described as

sweeplng“ and I think the description is fairly

accurate, since these would be the 1argest substantive changes 1n

our hlstory.

achievement in law reform, achievement that
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In some cases the changes are necessary® simply because«Fhe
law must catch up .with aevelopmentS'in technolpgy. When our
.Criminal Code was first drafted, computér'crime was not gven a
gleam in the drafters' eyes;‘now it is time for the law to
:recognize that our sociéty is increasingly dependeht on compdter
systems. At one time pornography ﬁas primarilixa matter of
leather—-bound books, curiously illustrated by hand and allegedly
sold to discreet Victorian gentlemen. Now the law must deal with

the ubiquitous presence of video casdettes and satellite

technology.

bt
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‘Other changes to the Code are necessary because of the

complexity and confusion that have, grown up around certain areas -

of the law. For example, I am proposing the replacemeﬁt of the
maze of antiquated, often unrelated, offences concerning theft
’;Sd fféud with two general offences, basedﬁupon cléér\andv
intelligible principlés. ‘And I am proposing to r§sdivg the
perplexing issue of criminal contempt by spelling out av.ﬂ

o s - A
definition, maximum penalties, and the due process guaranteed to

anyone charged with contempt.“

I am also providing a new and more rational approach to

sentencing. A clear statement of principles will be included in

T 4

the Code to gd?de judges ih‘making their decisions, and the\range

[N
B

of sentencing options will be greatly extended and made more

flexible. Prison sentences will become the sanction of last

. resort for judges, to be used where the alternatives =~-such as

community service orders or restitution-~ are not sufficient.
Experience and research have shown that these alternative
sanctions are often far more effective and certainly much less
expensive than keeping offenders in costly jail cells. -

o

As you.know, we are dealing with many other issues in
cfihinaL law, such as ‘impaired dfiving, soliciting, writs of
aésistance and safeéuaras for jurors. ‘One issue that has caused
some controversy among members of the legal profession is the new

concern for victims of crime.

b

Victims will be given an énpgpced status within the legal”

.system, with the sentencing option of.restitution and with the

right to'pkesent their views in a presentencing victim-impact
statement. I know there are those who believe these provisions

will introduce the distotting elements of.revendg>int6 a system
o 0 '\Zl ) TR

| e

that must remain dispassionate and objectivé. I feel certain

that this would not bé the effect of my proposals, which have

been carefully thought out to avoid such a consequence. But the

justice is solely a matter of

\\) * fi?j:‘v
pProsecuting a criminal, or whether it is not also a matter of

real question is’ whether

IS T



righting the wrong a victim has suffered. I think the tlme has
come when we must recognize that the physical, emotional and

financial needs of the victim are valid concerns for the criminal

justice system.

The time has also come to humanize the divorce system in
Canada, particularly for the sake of the children involved. The

need is not for quicker divorce, and in fact the ngw law will
|
\quarters of

lengthen th/\time required for the more than three

\\

the d1vorc1ng couples who now obtaln their decrees |absolute in

\

: \
1ess than the proposed one-year period. S

1
The need is rather for a law which is much less concerned
with the grounds for diuorce, and much more concerned with the
. 1]
people caught up in the process, including’ the removal of all

disincentives to reconciliation.

By eliminating the nece551ty of yadversarial proceedlngs the
new law will enhance the p0531b111ty that couples may try to

resolve their differences through counselling or mediation.

A third area of reform that I mentioned last year concerns
the implications of the Charter of Rights and Freedoms. ' The
Charter is undoubtedly the most significant legal achievement

of our generation . More than any other law it demonstrates

Q

spirit of the Charter.

~in Parliament in the'very near future. It will deal primarily

N

~ay

the potential of law as ,an instrument for §ocia1“justice and

s

equality.
The Charter gives expression to our‘overriding‘concern for
the protection of rights and freedoms against abuse by the State,
by corporations, or bylother people. But this concern ‘must now
be backed up by a concerted effort to ensure that the promise of
the Charter is fulfilled. At the very least this means we must

\
ensure that our laws are consistent with the letter and the

My Department has' undertaken an extensive review of existing

federal legislation, and as a result we have prepared the first

in a series of bills to amend our laws. The Charter=conformity

legislation is ready to be introduced, and I‘hope to present it

with powers of entry;and inspeﬁtion,kseiéure and forfeiture
provisions contained 1n a number of federal statutes, and |
specific:issues that are raised by 1nd1v1dua1 statutes. The
amendments will be an 1mportant step towards glVlng full effect
to the’Charter: they will provide greater procedural and
substantive safeguards for Canadlans and reduce the need for

=D

challenging 1egislat10n in the courts.
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These three areas -- crimihal law reform, divorce reform and
Charter-consequent reform -- amﬁ highlights of the substantial
results achieved over the last year, along with the amendments to
the Federal Court Act I outlined to the CBA Annual Meeting in
Quebec City. But there are a number of on-going reform |
initiatives that are also of great significance, especially the
projeétjin administrative law reform focusing on the
decriminalization and rationalization,of regulatory enforoement

procedures.

So we are we11 on the way to accomplishing a great deal in
terms\or substamtlve law reform, reform that goes a long way
tomavos ensurlno \a realistic legal system which can respond to

\
the evolving,r aqu ;rements of our society. But as I said earlier,
law reform is a businegs that is never finished. When we look at
our legal system as a whole; I think we are’forced to concldde‘
that, whilekmuch has been done, much remains to he done. I>

should therefore like to turn to the futureband focus upon some

of the problems that seem tq me to be most urgent.
2! # B

While there are many substantive areas of the law that
require- attentlonﬂ I thlnk the most pressing problems we face in
the coming years w1mﬁ requlre a more basic re-examination of our

entire legal system.\ A’legal system is made up of more than just

5
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the laws of the land; it includes as well the institptional
system of the courts and related services, the various
professional organizations that provide the personnel to ruh the
system, and the educational institutions that initiate the

professionals into the mysteries of their profession.

The complex system is intended to serve a purpose. At the
very least it should provide a service for resolving conflicts,
settling disputed claims, and adjusting family and business
relatiOnshipsl If people find that the system cannot prov1de_

this service effectlvely they will receive 11ttl» comfort from

even the most well -constructed laws in. the books.
o

W
A \.\

Th%re ishreason to believe that.this is exactly what many
people are findiag when they try to use the leéal system. The
courts are the very heartland of our law -- it is there that
people really experlence the law in action and are affected by it
most dlreotly. All too often what they see is a system
approaching paralysis, plagued by enormousxbackiogs and delays.

All too often they are affected by the law's inaction, not the

law in action. o

Iﬁam certainly not the first to flag this problem; it has

been raised;time and again by many people in this room today,

p B \\3 v
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and by countless others out31de of . the legal profe551on. But 'I
am afraid it is rapidly approaching the dlmen51ons of "a serlous

crisis. 1In the‘worst situation; in Quebec, someone who launches

a civil action may have to wait up to seven years‘for trial of

) AN

the action in the Superior Court. %

4l

/:
74
if

The sheervweight and volume of these delays may result in a<

travesty of justice. Harassed judges may be forced to resort to
set rituals and perfunctory dlsp051tlons simply because they have
no time to dispense 1nd1v1dual justlce in the 1nd1vﬂdual case.’ |
Civil litigants may be forced.to settle for con51d;rably‘less
than theyrmight he awarded hy the courts, simply'because they
cannot afford to wait indefinitely for justice to be done.

Conflicts may .thus be resolved by default, not by law and’reaSOn.

ke

This is a problem that cannot be resolved simply by'

increasing the number of judges. What is‘necessary is a

fundamental re-examination of the legal prdcess as an instrusment

for responding to-human needs. If the courts are to maintain a

meaningful and relevant function in our society there must be a

concerted effort to reform and streamllne our legal system as a

whole.

Lo

Some

Of course, 1e§al procedqre is a matterﬁlargely within
provincial jurisdiction. But“as Minister of Jhstice I am
. . | committed to doing all that I can to create an overall climate
= . for effect1ve reforman I hope ‘that the procedural reforms I have

introduced relating to the crlmlnal lay will help"to create such

be requlred to . begln within six months of the accused's first
court appearance. .Where there is a prellmlnary 1nqu1ry it mhst
also begln within 51x months of the first appearante in court.
The trial of cases follow1ng a prellmlnary hear1ng must start
w1th1n Six ‘months of the date of the commlttal for<tr1al i Inﬁ
addition Judges w111 be authorlzed to convene pre- trlal
conferences to- clarlfy issues that mlght otherw1se lead -to
. procedural delays, the pre- trlal conference w111 be mandatory in
jury trials, and judges w111~be able to determlne‘questions of

law such as the admissibility of evidence before the jury is

selected. ¢
Ultlmately, the problem of reduc1ng court delays and
backlogs w1ll require a w1de range of measures --such as rules

S ) N
for pre—trlal dlsclosure of evldence in criminal cases, Jud1c1a1

\ (-

\ &} }
in Montreal and generally 1mprov1ng the use made of court time.

G

a climate, as well as:.being necessary in themselves. Trials will

enforcement o the rules, .the convenlng of a disclosure court as'

Vi
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These kinds of measures have often been resisted,
particularly by members of the legal profession. Many argue that
such measures restrict the strategies of cqqnsel and.in so doing

4

interfere with basic elements of our adversary §ystem.

My first response to .this argument is that iqte;ference with
the adversary system may not be a badﬂidea, if it is prope;ly
controlled. The adversatrial prinéjple has for many years been
overemphasized in our legal system.b For example, I believe that
it is generally out of place in family law, and that is why ;

have eliminated the requirement for adversarial proceedings from

the process of divorce.

"I do notﬁdeny”that the adversary process will always remain

i

a central part of our system of justice. But even where it is a

valid approach to conflict resolution there often should be
limitations on its operation -~ for example, by restricting the

time that a lawyer may take to deal with a case. In the absence

»

of such limitations the system is open to abuse. As Chief

Justice Warren Burger said in an address several weeks ago to the
American Bar Association: ” q

s

"For some disphtes trials will be the oqu’means, but
for many claims trials by contest must in time go the
way of the ancient trial by battle and blood. Our

it e e s e
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) system is too costly, too painful, too destructive, too
 inefficient for a truly civilized people."

He added that the legal profession has

.

"become so mesmerized with ... the courtroom contest
that we tend to forget that we ought to be healers of
conflicts «+»«+Should lawyers not be healers? Healers,
not warriors? Healers; ‘not procurers? Healers, not
hired guns?" o A

These words carry some rather harsh implicationslabbut(bur
profession. Fortunately they do not, in my view, apply equally
to ghis<$buntry. But I do think that they contain é relevant
‘warning against losing sight of the fundaimental goals of’our
system of jdéticeﬂh , J "

=

-Too often people come away from contact with our legal =

system convinced that itfis unable, or unwilling, to'serve their

needs. And this brings me to a second area where reform is

urgently needéa: the .growing distance between our system of

justice and the people it is intended to serve.

The urgency of this problem was underlined at the People's

Law Conference in Ottawa last May. I organized this conference

gi ovef‘400mparticipants, mostly lay people, because I wanted to

Hh

J

‘ / ;
1;&< I amkhappy to say tha&“the results of the conference will

\nd out'what'peoplé outside the iegal profession Ehink about the

o
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soon be available to the public in the form of a paperback, which
I commend to the consideration of all who care about the future

of the law.

What I discovered at the conference is that there is a
virtual "crisis of‘confidehce" in our legal system. This crisis
has many causes, but two general themes emerged at the conference
that are of primary importance. vPeople are disturbed, and indeed
intimidated, by a legal system that is never explained to them
and appears to be incomprehensible. And theyqare genuinely
frustrated by the iaek of opportunity to participate effectively ;
in the process of law reform. These two points are, in fact,
related -- if people are to have a meaningful role in the ‘legal
system they need information. At present they have not been
giveh even the Basic coneeptual vocabulary necessary to
comprehend, participate in and evaluate what is, after all, their

own system of justice.

If we are interested in an effective system of justice we

cannot afford to ignore this public perception. have a

People
right to understand how the law and its procedures bear upon
their personal, economic and sociai affairs. And they have a
right to participate effectively in the system. If we denfjthem

this right we will inflict great damage on the quality of iaw and

[ ¥

justice. As the President of the Canadian Bar Association wrote

in the February 1984 issue of The National:

"The danger is that unless we rise to the challenge of
providing information about the legal system, an

increasingly sophisticated public is almost certain to
grow cynical about our legal processes and the Canadian
legal system as a whole."

X

That is why the demystification of the law must be one of

' our main priorities for the future. As a direct result of the

People's Law Conference.I am initiating a comprehensive program
of public legal education and information, the first national

program of its kind to be attempted in Canada.

The program has three components. I will be establishing an

- Access to Legal Information Fund, to‘support and extend the

network of non-governmental groups across the country who offer

their own public legal education programs at the community level,

'There was a general consensus at the conference that a major part

of ourvefforts should be directed towards enhancing the efforts
of commdnity~based gredps to provide eommunity access to legal
information. Tpe fund will dlse be used to encourage established
public legal education groups to prepare epecialized information

for disadvantaged groups, the hahdiéapped and minorities.




I will also be creatinéoa permanent capacity within the
Department of Justice to inform the public‘about federal laws,
and in particular about law reform initiatives. With this
in-house capacity we will be able to ensnre an effective national
distribution of information on the law to the general publlc and

to the spec1f1c groups who may be directly affected by reform

initiatives.
o ,

As a third component of this program, I will be supporting
research and development on public invo}vement in the process of
law reform. The Law Reform Commission of Canada has recently
undertaken a series of initiatives to improve its public
consultations, and Justice will be working closelx with the
Commission in this respect. The research will address such/
issues as the role of public education in law reform and |

effective ways to integrate public consultations in to the

managemenf of reform projects.

This program has tremendous potential for making a permanent
1mpact on the way people think about our legal system. In a

sense, it is a very experimental program, and I shall be looking‘

to the Bar for advice and assistance. .I might mention that in

o

law in actual practice. And this points to a fundamental and

‘to terms with the social context in which the law operates., ©

the near future I shall be organizing a workshop of the legal
profession, public interest groups and legislative drafters on

these issues.

Thig program will not succeed without the active assistance
of everyone involved in the legal system. And ultimately I think
we must see ituas part of a more broadly based change in our
whole approach to questions of law reform. In the future, the
only kind of legal system which will work‘effectively in a
changing‘society is one that can respond effectively to the needsé
thatqﬁeople face in their everyday lives. vAné such a system

cannot take the needs of the people it serves for granted.

. 3

Both of these issues -- the need for procedural reform and

‘the need for greater"public involvement in the legal system --

<

suggest that our thinking about the law has been too restricted.

Perhaps we have focused too closely upon traditional notions of

the:content of law, w1thout attending to the functioning of the :

disturbind{fact. Despite an almost universal acknowledgement "of
the socidlogical dimension of law, and of the central importance

of law as an instrument of social justice, we have not yet come

)
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Ultimately,°the practical task not only of the legislator
but of everyone involved with the law is to design a system that
actually works in society. And for this we n§ed to know moré
than what the law says; we need basic empirical research of a
kind that has been seriously neélected in the past. 1In many
cases we simply do not know if a specific law issachigving its ©
intended objective, let alone how it‘affects people's, interests
in unintended ways. When we do discoyer that a law{}s not
working properly, we often don'ﬁcknow-why it is so or how to

correct it.

We are just beginning to déal with these questions of social
verification, and they are leading us to the very‘fronéiers of
law reform. If wéfare to fully understand  the complex
interaction of law and society, I believe that-wé'will‘be forced
to extend our vision beyond a narrowl§ defined'1ega1 tradition,
and\We mus; bekprepared to welcome inhgvative approaches to

traditional problems.

On the one hand, these innovations may have dramatic
implicatidhs for the wéy'iaw is practiced. So far the %egal
system seems to have resisﬁed\:he impéct'of develoging technology
in information and'comhunications; but this is changing even
today. Computer téchnology is being app1ied tthaseﬁlow
ﬁanagement in the courts,  .and courtSHhave'even:held sessions Gia

satellite. | , i o

- 17 -

On the other hand a growing appreciation of the social

context of law may force.us to re-define the theoretical

foundations of our legal system. As we come to understand more

fully the social roots of such problems as wife battering or

racial discrimination, we will find it more and more difficult to

“maintain the hard and fast distinction between "legal" and

S'social" problems. As I have said, we are dealing here with the
frontiers of law reform -- perhaps the most difficult and
chailenging frontiers we have had to face as a society. I
suépect that as the future unfolds there will be many’more

challenges to come. Our responsibility is to meet those changes

VG

oL

with integrity and vision. , ‘ ' \,

A

In the address I referred to earlier, Chief Justice Burger

—

said:

"The story of justice, like the story of freedom,, is a .
story that never ends. What seems unrealistic, .
visionary, and unreachable today must be the target
even if we  cannot reach it soon, or even in our time.

, "If we ever begin to think we have achieved our goals,
~ that will mean our sights were set 'too low or that we

had no concern for our profession or the public | §~
interest." . s L |

W

Let us not be accused of either trying or caring too .
little. kLgt our reach be far, even if it exceed our grasp, for : i

as the poet would have it, that way lies heaven. - “ ﬁ
v A B . > . i
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