
I . . . . . . . .  

!+ 

""-"+I .I / q- 

+! 

,i 
° "  

I+ 

"/ ; / ! ~-" 

I" / , ." • . ." ! :.. 

• " J ' I • ° . 
-.. . . 

. , -+ . . . . . . . .  

t 
° 

'+i 
i 

,I 
t~ 

Malpractice Arbitration 
Comparative Case Studies 

PB83-228858 

-! 

• . 

American Arbitration Association, New York 

Frepared for 

National Center for Health Serviues Research 
Rockville, MD 

Nov 81 

% 

a 

~-~mt of Ct,~m~ce 

j 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



• ,  , / , , -  . .  " l I - ' - , , , : /  " • - ' .  " i I : ~ :  . I  ' . .  . , _ _  • . .  , I 
: - , -  . . . . .  I " \  

~" - ,~ - ° ~ - ' "  . - " . , =7 .  " "  " '  " ° - "T  - , ~  - . , + - ~  . 

2 _  - - "  - ~  - "" : ' . ' - ~ ~ - o i ~ e = ~  " - - .  . ' - ' k . 5  - " ' : ' ;  : , ~ ,  " ,  " , ' - ~ - - ~ ' -  . - - , : - _  . 

" '- - - ' L  ; - ~ -  " - :: - : -  ": . "  ; : ' ; : := ; ' -  
. . _ . .  . . . .  

, < ; 7 < - - :  ' -  . . . . . .  . 
, . . . . . . . .  . . .  , .  _ : _ . . .  , , .  ; . - _ ~ -  . : :  . : _ : ,  [ . .  ~ ~ .  

" "  ? " - - ~  : " "" " : - - -  i~-  

- " " ' " -  " ~-  ~ - -  . I  . ~ "" _ 
• . . . . . . . .  . - - .  . . :  . - ..• ~-,- - .  - . ,  -- . . .==--.-~ . "  o ; -  _ -  . - -  . = - . . , -  . 

L:!7 " - : . s  " " "  
" - '  . . . .  " ; ,  : ,  ' - -  " ..... - . . . .  " -  , ' , : . , - - :  - :.. -.'.'_.:~7 " = ' ' ~ ; c  , 

. " . . . . - . . - . . , ~  ~ _ o . . , ~ . - , . .  - . . ,  - . • . f  . 
. _ . ~ . . . .  - .  _ . . =  o . ~ - :  - ' =  . ~ . . . - _ . . -  ~ ' . . "  : - . ~ • . . , ' ~ :  

. . -  o , .  ~ _. . °  . - " . . - . . "  . o - "  . . "  . -  . , , . o . - . -  ; ~ . - ~  - .  , . =  ~ . . . -  - - -  . . .  . . : _ -  

o 

. . . . . .  . . . . . . . .  . " ; ~ = ' , =  <, . : .  ~ ' -  . . ' . - ,  . - .  , , . . . . . .  , ,  , . ;  . - 

- " - " -  - "- " - - -  " " ' - -  ~ " - " " . " " . - :  L " - - "  . " _ :  : - - . , N ~  " ' ~ ' ~  - ~ , ~  - ~ , r ~ ' ?  - . .  , - ' :  . ' . ; ' 3 " - ' : - 2 . "  

" - " . " .  " - " ' L . ' - .  - -  ~ - :  : "  - ~ :  " ' .  _ . .  . " ~ ' - ' -  " "  - ' -  : - . ~ ' " ~ ' ' -  - ' - "  F + ' ° ~ .  ' ; . "  ' ' ~ : ' " - - : -  : ' ~ "  

. . . . . .  " : ' - ' - ,  ~ - ~ - ' "  " " - - "  - '  - - ' ' - -  : : ' ~ "  . ' , V "  - - = . = - -  " C .  ' - ,  " .  " -  . . . .  - " - C ' ~ .  . . -  . " - '  " -  -= '  " ' ~ ' :  

" -  ~ ' - ' -  " ~ " "~- - " . "  - "  " " " "  " ~  " : " " - . "  ~ : " . "  . "  " " ~ ' - ~  ". " "  " - " -  • " ~ -  " = , " , "  " - -  ; - "  " " - ' ' - ~ - ' - % ; , - - " ; - ° - . , 7 ; r ~ ' . "  " ' + -  

. _ , ~  . ~ _  , _ . . _ -  , :  ~ ' ~  _ _ ,  - ~ • ~ . .  : ' . . . f ,  

- . ,. . . - - . . . . . . .  - .  " - , _ ". - . .  . . . .  . . , ,  • . ; .  : ' -  .~ ' , ;  . " -  . 

~:- 

• d "  " "  " 

• . . , - .  , o .  ~ ,  +,~" : .  o .  y • . - ; ~  "o . 

- - - - - _~ - • r - 4 " . .  :'-" 4 ~ - , ; + . ' - .  - "  

. . . . .  " " ' " -  - ' : -  " . . -  " - : , - ~  ~ * " - .  . - . - . . ' ' ' . '  " "_L? . . ' " . . 7 , _~ .~ , "  " ~ J - ' =  

. .  . ,  - . . -  ~ _ :  - : . ~  - . . .  , . .  . :  . . - . - .  . : ~ _ . ~ " .  - . .  . . = . . -  , . _  - . . .  - .  : . ~ j  . .  ? - ' - ' : ,  
F I ; L . . .  - :  " " ! ,  " " ~ - " . " : "  ; " "' " " ' " ' " "  - " - :  " ' " . . . . .  " " . . . . .  " "-:" 

- -  . _  . . .  . . ,  
. . - .  - . . . . - . :  . . . .  : _ : , .  . . . .  y~-:  - .  . . . . .  

r ~ . .. -. : - - . . . . = -  " . .  . ~ - . . -  . .- . . . . _ _ _ : - - . . - . .  _ .  - . : - . ~  . : -  . . .  - . . , ~ _ _  • . - ' :  

• " " " " " " " " " ' "  " " - ' "  " " - "  £ - ;  ~ 2  " ' : , -  = - 

i " 
. _ • . . . " . .  . .  . ~ .  _ • . . -  : ,  . - . • - _ . - _ : " .  , . "  . 2  ~ ,  

_ . ' .  . . . .  - . _ ,  . .- . . . . . . . .  - ~ . .  . . . . . . . .  : : , O .  . . . .  " - " 
. . _ . . . . . .  . . . _ - . - . 

.~ • - . . . . . . . .  ~ . , ' =  . . . . . .  . . .  . . . . . .  . -  , : . .  . ~ . . #  "_:3=  " :  . . . .  . ~- -~ ." 

i "  

" -  - 2 o ' ,  " - ' - : =  : ~ =  - ' - . - , -  , ~ : "  : " < ' , ' f . - "  - - ' -  • " ;  : ~ ' -  . t .  ~ ' ' _ . -  , : "  ~ - ~ , . - ,  : . ' ~  ] . . ~ . t  " - " - - - ' - ' ' ~ -  - " '" l ,  
2 " "  " :  • t . , ' . -  , . ' -  ~ , ' , . : - ~ "  - .-- - i : .  " . .1 .  ~ - .  = - . . - ~ ,  ' . ' , 4 , - =  ' . ~  - " ' . -  ~ -  ~ ~ . :  " ~ ,  . ' .  ~ . "  , , ~  - - . . . - ~ : . ~  : . . . ~ ¢  

~ I . E ~  . . . .  ~ , ~ , : , . ~ -  . , -  . - - ~ . , = - - ,  ' _ - . - : _ . ~ -  . . - - .  - . ~ ' .  ; . . -  . . . .  - - , "  - , : ,  . - . - "  . " - _ -. 7 > - , - "  - : . . . ' ,  . ' . - ' . .  ~ - - . - - , - ' ,  ~ . - , " - -  , , , . . - ~  
. . -  . %  . . ' , ~ . .  - , .  : , . o .  , . - , . - e  :~ ~. _ :  - , '  " " . 3 -  < '  . . " .  ° = . o "  - - .  . - o - ' ~ ' - ' - - - - ' L ,  , -  • - - ' "  - - =  - "  ~ - ~ - .  : 

r . -  - ,, -, , - " ~  . . . . .  , - . . . .  _< : . . ; :  .-_, , . . ,  , ~  : - ,  . . . . .  ~ . - .  : . , . - -  " . .  ":-" . "  " - . '  : ' : . : - - .  , ? " : , . . . 7  ;-=,: ~ U ~ 7 - : - _ ' , " ' . I W . 3 .  

~" , :  ~ , ~ ' : " ; ' , = "  -~-  -- ::=q :':L " : "  . : . q . . r ; _  : ' ~ .  , " = ' ' ' 7  " - " : "  - . - ' -  " : -~  . ,  . . . .  . - ' ,  . . . .  - ~ " - ' . "  - - ' - " - : ' , ° ' "  "" " ." - :  . " , ,  ~ i - - ~  • 

, . , - 5 - : '  - • - " ~  " " - ' - , , - ' . : .  - - ~ - "  ' " ' " ~ * ~ t  - + ' i ' , - ~ " - ~ "  ; ~ ' -  ~ + , -  ~ " . . - , - " ' -  - y  : + - ~  ? .  ", : ~ ' . ' , ,  . ~ , i " : , ~  , z . - - , , ~  ~ - , : '  - ' . ' . 4 . - - " : - , "  " ~ , -  ~ 

=_..= - - - - ~  . - ~  , : . - = - ~ . ~ ; < ~ - = , ,  '_~ . , ~ . ~ - - , ~ . . . . - ~  : = ~ . . . ~ = . - < - ~ : ? ~  I - I A I I O N A L  T E C H N I C A L  ~ - . , .  , . ~ ~ . -  ~ . -  ~ . = -  . . . . .  - , ~ , ~ . ~ _  ,+.- ,. 

: - - - ' ~ : ~ = ~ - . ~  ~ . _ . - 5  _ - ~ > .  ~ ~ -,---+ , _ ~ - - - , , - . ~ , - = - - . ~  .~-,  .... ":~ I N F O R  A A T I O N  S E R V I C E  I~ . ~ . : : . - ~ :  .~ , .  ~ . . = .  ~ = , : = , . ~  



It 



I . . . . . .  • """ . . . . % : : . D : - " -  . . . . . . . .  I " I  " : "  

/ .  " ; . : .  : .: ,. : . . . . . -  , ~ ",..~." - . . " : "  .. / "-., 

2183-226858 

L_.~ - 

p/ 

M~uLPRACTICE ARBITRATION: COMPARATIVE CASE STUDIES 

Final report on analysis of medical malpractice arbitration 
closed cases and comparison with litigation 

submitted by 

American Arbitration Association 
Research Institute 

November 1981 

! 

project supported in 1979-81 
by 

Grant number 5 RO1 HS02654-03/04 

National Center for Health Se~ices Research, 
Office of Health Policy., Research and Statistics 

Public Health Service 
Department of Health and Human Services 



• , "  ~ . . -- . f v . .  . ,  . . # ~  ~ . .- . . . . .  : / .'; • ' / " . .  / ~.~f~. , ".- --- . . _ . . 
"" 7 >" I .. _ . I . . .  . ; -  -. ". i ".L - j  "'" - , , / " "'~.'~ "" " "" -" : 

. - . i /  " . -  . . . .  : . . -  • . -  ; ,  . -  
_.o" 

il 

. ' : I  
I . , 

• + 

, ip. 

I r  

~ 0 ~ "  I ~  [ 
~EI~(}I~T DI~I~U I~IrI~TAT~I~I" s. ~ o m  ~. 

pAGE l NCHSR 83-43 

I L  

MALPRACTICE ARBITRATIO~I: 
Final Report 

COMPARATIVE CASE STUDIES 

Irving Ladimer, S.J.D. 

American Arbi t rat ion Assq~iation 
140 West 51st Street 
New York, NY 10020 

12.  ~ , w s , r ' l r ~  O , r S o ~ o m  ~ln*~q, I ~  A d c S ~ s s  
DHHS, PHS, OASH, National Center for Health Services Research 
Publications and Information Branch, 1-46 Park Building 
5600 Fishers Lane 
Rockvil}e, MD 20857 

rlovemb~.r 1981 

!0 . . .~- - - - t / ' rms .~/~ , , , .~  U ~ t  COo. 

! 1 .  C=~roctfC)  o~ G, ro~(G)  t~o. 

(C) 

i~i HS 02654 

Final Repr~rt 
7/I/77 - 6/30/81 

n ~ ~ . ~ ) - - T h e  ob jec t ives  of t h i s  study were to deve'lop a data base on medical ~al 
practice claims entering the arb i t ra t ion iorum; and to compare the effects and effectiveness 
of arb i t ra t ion versus l i t i g a t i o n  as a method of resolving ~,edical malpractice claims. Case 
f i les  or surPmary data, such as insurer claim reports, were examined for approximately 300 
closed arb i t ra t ion cases believed to ~epresent the majority of cases closed national ly 
between 1970 and 1979. The large maiority of cases are from the California Hospital and 
Medical .~ssociation's arb i t ra t ion program, flat included are data from cases resolved in 
arb i t rat ion under HMO or other prepaid group plan contracts. The arbi t rat ion data base v~as 

. designed to y ie ld  informatlon separately by claim-producing incident, by claim, by defendent 
or by forum. For comparative analyses, a l i t i g a t i o n  sample of 500 cases was obtained from 
:the National Association of Insurance Con~nissioners' (r~AIC) national survey representing 
insured r~d~cal malpractice claims closed between 1975 and 1978. The data base and anci l -  
la~'y materials, including the computer program, are available d i rect ly  f r ~  the American 
Arbi trat ion Association. The Final Report presents a descriptive analysis of 205 cases 
closed in the arb i t ra t ion forum; and, a comparative analysis of.a sample of arb i t rat ion and 
court cases occurring i r  southern Cal i fornia. Because the information is l imited in type 
and volu~e, and the comparison study is restr icted to one area and program, this work is 
described as a p i lo t  or ',~troductory ef for t .  The findings should be considered indicative 
rather than de f in i t i ve ,  a~,- cannot be generalized for other areas or even other arbi t rat ion 
systems. Given these cav(,: :s the major findings include: ( I )  arb i t rat ion appeared to be 
the more e f f i c i en t  method, ~s measured in terms of time for report and processing; (2) the 
two forums appear to be ~qu valent with regard to frequency and amount of indemnity award; 
(3) there was no evidence ~,~at arb i t ra t ion produces compromise or favors one side over the 
other; (4) cases in arb i t ra t ion were more l i ke ly  to be adjudicated on the merits. 
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Foreword 

Q 

Medical Malpractice Arbitration 

Law 

Programs 

Administration 

Experience 

Comparison 

Significance 

This is the final report of a six-year nationwide study 

of vo!untaz-!, binding arbitration as applied to resolution of 

medical ~lpractice claims. 

Final is the report but not this dynamic process of manage- 

ment of issues arising f_~om maloccurrences in treatment of 

patients by doctors, hospitals, health care agencies, others. 

Arbitration stands as a viable alternative, at the threshold, 

I 

not the exit door, with a future. 

These studies clearly demonstrate that arbitration, as a 

complete substitute for litigation in this field, can 

accommodate all types cf cases and can p~ovide equivalent results 

at less time and cost. Given a chance to perform, private 

arbitration will serve the public interest. Well designed and 

administered, arbitration can meet ~he special needs of the 

health enterprise, its providers, patients, insurers, attorneys 

and managers. 

e 

' . . '.° . 
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The "crisis" of the 1970's may return, it is predicted. 
e 

The breadth and stress may not be the same but many of the problems 

will and solutions will again be proposed. Some recommended but 

not tried w~ll be reconsidered. Others, not well tried, will 

be improved in law and practice. And others, like arbitration, 

begun but not extended, may be more broadly applied. 

These studies should offer a basis for discussion, decision 

and action. Arbitration has its problems, but these stem mainly 

from lack of understanding. There are legal, technical and 
i 

: administrative problems, to be sure, but the flexibility of the 

process and the involvement of parties in the formulation of 

systems can and should overcome such difficulties. 

Both the legislation and case law favor and support 

voluntary, binding arbitration for medical malpractice. Programs 

have been designed and are responsive to the requirements of 

the health field, needs and desires of participants. Adminis- 

tration has been successfully undertaken by the parties, by 

professional agencies ~_nd under public and private auspices. 

Experience indicates slow but certain growth and acceptance, 

especially in jurisdictions with favorable legislation. Compari- 

son of cases closed in court and arbitration jurisdictions 

disc!os~s essentially si..~ilar outcomes for similar cases but 

greater efficiency for arbitration, as measured in time and 

• cost. The obvious significance of these findings had to suggest 

that arbitration deserves consideration now, before ~he next 

crisis, as a major resolution and prevention process for medical 
f 

malpractice issues. 

°• 
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I. MEDICAL MALPP~CTICE ARBITRATION: LEGAL AND PROGRAM FOUNDATIONS 

A. Introduction 

Arbitration as an alternative to litigation for resolving 

medical malpractice and other health disputes is available in 

more places and in more ways than ever before. The first formal 

use of arbi£ration for t~is purpose started over half a century 

ago when the Ross-Loos clinic in California included a provision 

in its group health policy for settling differences through 

arbitration available under the California general arbitration 

statute. A similar plan was adopted later by the Kaiser-Per- 

manente group and hospitals. Within the last decade, there has 

been mcre growth and variety of arbitration options under both 

private and public sponsorship than in any other period. The 

main advance has been the passage of special malpractice arbi- 

tration laws by the states, as part of the general reform move- 

ment following the malpractice crisis of the early '70s. 

Definition 

Arbitration is a process, subject to law, whereby parties 

may submit specified present or future controversies to a neutral 

party for final determination. Arbitration applies the same 

substantive law as litigation and in absence of statute, decides 

liability in medical malpractice on the local tort principles, 

statutes and decisions. ~'~en cases are conducted according to 

terms of the arbitration agreement and legal requisites, the 

determination of the arbitrator or panel, known as the award, is 

enforceable on the same basis as a court judgment. The essential 



differences between litigation and arbitration relate to manage- 

ment and prccedure rather than legal structure or philosophy. 

/ 
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Comparison Between Court and Arbitration Systems 

Litigation 

formal pleadings 

pretrial procedures by 
motions, discovery, and 
examinations before trial 

trial by judge or jury 

rules of evidence followed 
at the trial 

decision according to law 

right of appeal 

Arbitration .......... 

statement of nature of dispute 

ordinarily no pretrial procedures 
(but available) 

hearing by designees of parties 
or from AAA panel, usually experts 
in subject of the arbitration 

arbitrator judge of relevancy and 
materiality; conformity to rules 
of evidence not necessary 

award deemed just and e cuitable; 
presumably but not necessarily 
the same as "law" 

award final; review limited pro- 
cess (return to arbitration) if 
award vacated but arbitration 
valid 

public proceedings private hearings 

Even though arbitration is founded on the simple principle 

of agreement to final determination by neutrals, a variety of 

methods and formats are possible. In fact, this versatility--- 

adaptability to meet the needs of the parties--is perhaps the 

major virtue. In medical malpractice, two patterns are used, 

based on the type of agreement: preclaim and pestc!aim. 

Preclaim: agreements prior to claim that any dispute that 

may arise within the future will be submitted to arbitration. 

Postclaim: agreements after claim to submit disputed 

issues to arbitration. 
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Within the preclaim category., t h e r e  are four types: 

i. Exclusive: imposed by law (only Puerto Rico; medical 

malpractice statute specifies arbitration as sole 

method). 

2. Mandatory: arbitration specified as sole method under 

terms of a health plan (e.g., Kaiser plan~ California 

statute permits such provisions by adequate notice to 

subscribers). 

3. Prescribed: offer of arbitration required by specific 

providers, enforceable by voluntary agreement of patient 

(e.g. Michigan medical malpractice arbitration statute). 

4. Contractual: based on voluntary acceptance by both 

parties (e.g., California hospital project; New York 

contractual arbitration plan). 

Within the postclaim category, there are two types: 

1. Plan: conducted under terms or rules of a plan avail- 

able to the parties (e.g., Suffolk County (New York} 

plan). 

2. Ad hoc: conducted under agreement by the parties under 

general or malpractice arbitration law of juri-=d~ction 

(usually based on prior acceptance of arbitration by 

an insurer). 

All types under pre- and postclaim agreements may be 

administered or nonadministered, depending on the terms of 

the agreement or applicable law. The former ~re conducted by 

a neutral agency, public ar pr%vate (such as the American 

Arbitration Associaticn), ge~leral]'f under basic r~les: ~he 

i 
i 
I 
[ 
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latter are conducted by the parties under applicable statutes. 

Administered systems usually specify a roster of neutrals for 

arbitrators whereas nonadministered systems usually have 

appointed panels (each side chooses one and these choose ~he 

neutral). 

Role 

Arbitration is essentially directed to final disposition 

of disputes not earlier adjusted. Yet, because of its close 

and integral relationship to grievance and Settlement procedures, 

especially in the health field, arbitration serves as a continuum 

which, at various stages, seeks to prevent, adjust, settle, 

and eventually resolve differences. In this role, arbitration 

can be a pri~e comgonent of a total conflict managem-ent program, 

offering feedback for prevention and risk control, as well as 

prompt and conclusive judgment. 

It is recognized ~hat many malpractice-reform laws that 

authorize or require screening are direc&ed to the same objec- 

tive as the arbitration laws, but the former are best considered 

as preliminary to trial. Some screeninc statutes, such as 

the Wisconsin Patient Compensation La%;s, allow for arbitration 

within the review process by agreement of ~he parties, but the 

basic thrust cf these laws is precourt review ra~her than 

final and binding determinations. These distinctions are 

significant because, in some jurisdictions, they may offer 

a choice and suggest a legal approach and strategy. Also, the 

number and type of settlements or other deter..-tinations between 

J 

i 
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parties which occur more frequently than court or arbitration 

adjudications, may be influenced by the basic method of disposi- 

tion which is available. 

Sources of Cases 

Arbitr&tion cases which are available for analysis are 

essentially l~mited to those which have been closed and recorded 

within the study period. ."hey come from several main suttees: 

(1) programs and plans established cn a voluntary basis 

by sponsors usually medical or hospital sccleties, 

bar associations and insurance groups 

(2} special statutes providing for voluntary bi~ing 

arbitratiGn sometimes in jurisdictions with screening 

laws as well 

(3) individual agreements, generally foJ.iowing a claim 

but also including pre-claim ~rrangements as in 

physicians' offices and clini.=s. 

The availability of arbitratien does z%ot necessarily imply 

its use; in fact, few cases have been repc.,~-~d under the provisions 

of the recently enacted state law~. It is important, however, to 

describe these statutes because of thuir variety and the 

possibility of application in t~=e future. 

Le~islatien 

The states acted variously to meet the perceived malpractice 

crisis. Some selecte~ measures to assist the courts, to relieve 

them, or both. Assistance generally took the form of mandatory 

or voluntar~.1 pre-t~ial review (screening, mediation) intended to 

discourage baseless claims, encourage settlement of meritorious 

casesc ~hrough impartial 

j l  
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review and recommendations, and also to limit or regulate access 

to courts. By 1979, twenty-six states had such statutes. By 

1981, follawing contests, 5our were held unconstitutional 

(Illinois, Missouri, Florida, Pennsylvania) and several are 
i_/ 

reportedly inactive or in difficulty. 

As to court relief, fourteen jurisdictions passed arbitration 

provisions that offer a legal alternative or substitute for 

litigation. These took the form of amending or supplementing 

existing modern arbitration laws, adding provisions for mal- 

practice disputes, despite existing arbitration laws, or intro- 

ducing new arbitration laws, solely for medical malpractice (see 

chart). The list includes only binding arbitration laws. Thus, 

Pennsylvania and Maryland which have medical malpractice 

"arbitration" statutes, are excluded because they actually 

provide screening, namely a pretrial review, permitting a 

de novo trial if settlement is not achieved. 

i_/ Carlin, Peter E. Medical Malpractice Pre-Trial Screening 
Panels: A Review of the Evidence. Intergoverr~ental 
Health Policy Project, George Washington University, 1980. 
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State and Regional Plans 

Long before passage of medical malpractice statutes, a 

few regional plans and programs were in existence. The Ross- 

Loos Clinic of California introduced arbitration a half 

century ago (1928) as part of the subscriber contract. The 

first Kaiser plan, following ~his model, started in 1971 and 

was extended to other groups in 1973 and 1975. Until recently, 

they were the fur~amental source for case experience (except for 

some cases where both parties stipulated arbitration after 

olaLms were filed). 

In July 1969 the California Hospital Association and the 

California Medical Association jointly sponsored the first 

hospital-based arbitration experiment. Affecting initially 

eight hospitals in the Los Angeles area, the program has 

gradually been extended to over 200. 

In 1976, Heintz compared the experience in these hospitals 

with that of eight similar hospitals using litigation. He found 

the arbitration group had relatively fewer claims, faster settle- 

ments and lower defense costs. There were only a few arbitration 

cases concluded in this period (1969-75), but the mere existence 
i/ 

of arbitration seems to have had a salutary effect. An update 
2/ 

of this study has established that the trend has continued. 

l_/ 

• 2/ 

Heintz, Duane H., An Analysis of the Southern California 
Arbitration Project, January 1966 through June 1975, NCHSR 
Research Report Series DHEW Publication No. (HRA) 76-3159 
DHEW, National Center for Health Services Research (1977); 
Arbitration of Medical Malpractice Claims: Is It Cost 
Effective?, 36 Maryland L.R. 533-552 (1977) 

Heintz, Duane H. "Medical Malpractice Arbitration: A 
Successful Hospital-Based Application" Insurance Law 
Journal No. 680, Sept. 1979, p. 515-523. 
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At of the end of 1978, the AAA found fourteen plans or 

programs ~nder which cases may be voluntarily filed for arbi- 

tration. Some plans were dropped or modified to comply with 

new malpractice arbitration statutes with r~spect to notice, 

arbitrator selection, or administration. 

Malpractice arbitration programs and individual submission 

agreements, however, are not affected by any of the new 

screening laws, maundatory or voluntary. By present or prior 

aqreement, they can avoid th~ courts ~d pre-tr!al procedures. 

For example, the mandatory screening law in New York, in effect 

statewide since 1974, has not precluded use of the arbitration 

programs of Suffolk County (post-claim) or the New York State 

Medical Society Hospital Association (pre-claim). 

e : 
t, 

Characteristics ........... 

Cf the fourteen plans, eleven were established since 

1972. They differ widely in type, claims covered, Jurisdiction, 

sponsorship, and activity. The most significant of the active 

programs is the California Hospital-Medical Associations (CHA- 

CMA) project, whic% grew out of the earlier experiment. 

Movement has been from southern California northward. The 

most recent interest expressed has come frDm the large hospital 

complex of the University of California (San Francisco) and 

physicians and other affiliated with the university. The Los 

Angeles branch of the University adopted arbitration early in 

the decade . . . . . .  
. . . . . . . . . . . . . . . . . . . . . .  
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The fourteen plans are located in eleven states. California 

has three, New York two; Connecticut, Illinois, Massachusetts, 

Minnesota, New Mexico, Pennsylvania, Virginia, Washington,-and 

Wyoming have one each. 

Health Care Organizations 

Arbitration for resolving medical malpractice claims is 

likely to be adopted more actively by qroup health care agencies. 

According to a review by the Office of Health Maintenance Organiza- 

tions of the Department 0~ Health and Human Services, a substantial 

number have arbitration provisions as part of their subscriber 

contracts. The Ross-Loos provisions, the first so established, 

have been retained under new ownership by Insurance Company of 

North America (IliA). The largest and most influential is the 

Kaiser Foundation Health Plans network, covering three million 

subscribers under four arbitration plans: Northern California, 

Southern California, Oregon-Washington, and Hawaii. The Kaiser 

programs in the Cleveland and Denver regions do not use arbitration. 

t 

/ 
,+ • -. 

Acceptance by Physicians• 

Many physicians, on their own initiative or through pro- 

fessional association membership, include arbitration provisions 

for office practice. AAA surveys have not yet been able to 

est,'-.ate the breadth of such activity, but a 1976 survey by 

Medical ~conomics established that 59 percent of the respondents 
l/ 

favored arbitration. 

Heintz points out the "receptivity" of physicians to ~he 

(California) arbitration project was excellent. Many of ~he 

physicians responsible for more than 90 percent of patient 

I/ " Peck, R. L., Binding Ma!~ractice Arbitration: Most Doctors 
-- Are For It, Medical Economics at 135-140, April 4, 1977. 
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admissions to ~he participating hospitals signed. 

In Michigan, hospital compliance with the arbitration law is 

based on the percentage of doctor's agreements. 

A ccpetance by Consumers 

It is difficult to gauge the attitudes or positions of patients. 

Most frequently cited as reflecting their approval is the 

statistic drawn from the California hospital project: of nearly 

500,000 admissions, January i, 1970, through June 30, 1975, less 

than one percent rejected the option initially cr revoked it 

within thirty days of discharge. Some patients (or their 

attorneys), however, contested the legality of the agreements 

afterward, since the hospital admission form at that time 

assumed agreement unless arbitration was rejected. The current 

forms receive positive acceptance and recent figures show some 

70-75 percent ap@roval. 

At the height of the crisis, when news media brought some 

of the issues to the public, a 1975 Gallup poll reported that 

of those questioned more than two to one favored arbitration 

over courts for settling medical and surgical disputes. 

The most recent inquiry into consumer attitudes wa~ made in 

1976 by telephone interview of 1500 Ohio residents on all aspects 

of health care and medical malpractice. To the question, how 

would you rate "a requirement that patients agree to arbitration 

of malpractice claims" (the patient and the doctor would appoint 

skilled arbitrators to settle malpractice claims), 67.1 percent 
lj 

indicated support. 

l~ Black"well, R~ and Talarzyk, W., Consumer Attitudes Toward 
-- Health Care and Medical Malpractice (Columbus, Ohio, Grid, 

Inc. 1977) at 40-41. 
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B. Court Cases 

Almost since passage, malpractice legislation has been 

challenged on constitutional grounds. Issues have included 

objection to: 

• various compulsory insurance provisions; 
-tort reforms--statutes of limitation, ceilings on 

recovery, pleadings, changes such as collateral 
source rules; i/ 

-provisions for screening and arbitration-- 

The screening or medical review panels came ~%der the most 

severe attack, predicated on equal protection, due process, 

and restriction on right to jury trial. Several, as noted, were 

found unconstitutional in whole or in part. 

.......... Constitutionalit~ .and Apolication of Arbitration A~reements 

Throughout the period of private and public institution of 

arbitration in this field, there have been no successful 

challenges to the constitutionality of voluntary binding 

arbitration. 

Although historically, arbitration has been called an 

unconstitutional or impermissible usurpation of the judicial 

function by private adjudicators, its voluntary use for commer- 

cial and o~her civil disputes has been accepted and approved 

repeatedly by the courts. The finality of arbitration and ~he 

substitution of an alternative expert or impartial tribunal for 

court and/ur jury has not been held to be a deprivation of any 

l/ Comment, An Analysis of State Legislative Responses to the 
Medical Malpractice Crisis, 1975 Duke L.J. 1417. See also 
Ladimer, Irving and Brown, Laura F., Medical Malpractice 
Arbitration: An Annotated Bibliography. American Arbitra- 
tion Association (1977) (Sac. Ii). 
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inviolable right. To the contrary, a fair arbitration agreement 

has been recognized as providing another forum which the parties 

might accept before or after a claim. Since ,-oluntary binding 

arbitration offers finality, privacy, informality, speed and 

economy along with required due process, mutual selection of 

these advantages in exchange for the court process has been 

recognized as a proper, effective choice. 

Accordingly, arbitration awards ],ave generally been enforced 

in all jurisdictions unless therehas been violation of due 

process in conduct of the proceedings, selection or actions of 

arbitrators, failure to disclose essential information or clear 

mistabke in the application of the te.~ms of the agreement to 

the issues. ~ghere a defect is found sufficient to vacate the 

award, but the agreement is valid, the case is returnable for 

proper arbitral proceedings and does not become subject to 

litigation. 

Since arbitration is fundamentally founded on contract, 

some maintain that it does not apply fairly to a conventional 

hospital-doctor patient relationship. It is argz'ed that con- 

tracts based on such relationships are, by their nature, 

adhesion contracts, because of the premfsed superior position 

of the provider and the relatively subordinate and dependent 

position of the patient who is thereby subject to direct or 

implied coercion or duress. Also, some consider that many 

if not mcst patients cannot understand the meaning or signifi- 

cance of arbitration, and certainly not at a time of medical 

need. Finally, others deem it unfair or not properly 

• ¶ . 



informative to ask a patient to sign an arbitration agreement 

in advance of knowledge of the cond%tion or treatment that might 

give rise to a claim. In short, the fundamental argument holds 

that there can be no meeting of the minds in this context 

sufficient to create an enforceable contract. 

The principal case, interpreting and upholding the validity 

of voluntary contractual arbitration, is Doyle v. Guiliucci 

f62 Cal. 2d 606.401 P. 2dl (1965)) decided by unanimous 

opinion by the California Supreme Court in 1965. The case 

presented a challenge of an arbitration clause by a member of 

the Ross-Loos Medical Group (Los Angeles) on behalf of his minor 

child who was allegedly injured because of negligent treatment 

by a Group physician. The provision, which had appeared since 

the first health insurance contracts reads: 

"In the event of any controversy between a 
Member (whether a minor or an adult), or 
the heirs-at-law or personal representatives 
of a Member, as the case may be, the Ross- 
Loos (including its agents, employed physi- 
cians or employees), whether involving a 
claim in tort, contract, or otherwise, the 
same shall be submitted to binding 
arbitration. .." 

The member-father maintained that arbitration could not be 

imposed as a condition of membership and use of the health 

services and, further, that it could not apply to his child. 

Since parents have authority to contract on behalf of their 

children, the court reasoned that the arbitration provision 

was legally binding on the child who had received care under 

terms of the agreement. The Secretary's Report on Medical 

~ipractice commented on this case~ .4. 

,I 
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"By validating the above agreement, the court 
in effect held that the provision requiring 
arbitration was not invalidated by the doc- 
trine of adhesion. Under the doctrine of 
adhesion a contract may be invalidated where 
one party, in an inferior barqaining position, 
is forced to sign a contract or forego an urg 
urgently needed service from one who is in 
a superior bargaining position. Since ~%e 
provision was a part of the total health 
insurance package negotiated in advance, the 
problem of adhesion was obviated." 

The case was decided under the modern arbitration law of 

California which hold pre-claim agreements as enforceable. 

The court underscored the state's interest in arbitration 

and asserted that arbitration "was a reasonable restriction, 

for it does no more than specify a forum forthe settlement 

of disputes~; it does not create any substantive change. 

Constitutionalit Y of Michigan Law ........ 

Although the constitutionality of arbitration for medical 

malpractice was raised in California and other jurisdictions 

in specific cases, only in Michigan was the arbitration 

statute attacked. Arbitration generally has been upheld 

but in Michigan particular provisions of the malpractice 

arbitration law were contested as discriminatory, and biased. 

Soon after passage of ~he law, lower court cases split on 

this issue. 

Recently, however, the Michigan law was sustained in two 

cases at ~e appellate level following several constitutional 

challenges in which lower courts issued both positive and 

negative readings. These questicned the statute's inclusion 
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of a health p).~ovider as one of t.h~ three mutually sel~cted 

arbitrators, the notice and offer q~.ven to parties on hos.~ital 
I/ 

ent/y and the right to chcose= ..guSt revie~i.-- 

In the first case, a ~hree-judge court, affirming a trial 

court decision, concluded that (a) presence of a D.ealth =are 

member on the a~:bitration panel did not constitute bia~ or 

violation of due process (b) t~he statute does not deny a con- 

stitutie&~al right in per~ttinq the patient to choose arbi- 

tration and waive a jury. trial and (c) the arbitration agree- 

ment, signed at hospital admission, is not a contract of 

adhesion. (Brown v. Dr. Thiek SiaF.~ au-d &inai Hospital, 

Mich. App. NO. 45249, J,~ne 5, 1981.) 

A companion case (decided by the same court on the same 

day but before two different Judges similarly found the law 

constitutional on e3sentially t~he same issues and reasoning. 

All three judges held that t~:e arbitration agreem6nt is not 

adhesive since "the patient is not required to sign the same 

as a c~ndition of admission or treatment", even though the 

patient's situation and the coercive hospital setting makes i~ 

difficult to refuse. The presiding judge dissented, in 

part, on the composition of the arbitration panel, holding 

t_hat the statutory r~quirement of a health provider rendered 

i_/ The allegation of bias t-hrough inclusion of doctors on 
the panel was also raised in a challenge to the Wisconsin 
screening law. The Supreme Court held t~hat health pro- 
viders as panelists are not per se m~ejudiced. Moreover, 
the technical issues before -~he panel require such 
expertise (State ex tel. St.--;ko%'ski v. Edwin M. Wilkie 
261 N.W. 2d474,1978). Sim~iarly, t-he Massachusetts 
Supreme Judicial Court upheld the cons~itutienality of 
the state's screening law which was challenged in part on 
this ground. (Pare v. Lon~wood Hospital, 369 N.E. 2d 
985 (1977)). 

t 

| 

l 



, , "  I , x J " -  - 

m 

i 

r 

the act ~nconstitutional in this respect "for failure to 

provide for a facially fair tribunal." (Morris v. Dr___~. 

Metriyak0ol" and S. Macomb Hospital. Mich. App. No. 46598, 

June 5, 1981.) 

He a@reed that the act was not unconstitutional or ~ncon- 

scionable as depriving a patient of the right to "court 

access". Although the patient knows ~hat execution of the 

Arbitration &~ree~nen~ is not a prerequisite to care, the 

Goercive atmosphere presented by the timing of the offer and 

the circumstances within the hospital may m~ke patients believe 

"they will receive better care or at least be treated better 

by hospital staff if they execute the agreement". He also 

suggested ~hat the patient's need for care may make him 

unable to appreciate the nature of arbitration. "The patient 

may be willing to sign anything handed to him". In view 

of this, the judge commented that the execution of the arbitra- 

tion agreement prior to admission or while in the hospital 

"represents bad policy" but he explains that "policy- 

ma~ing is a legislative prerogative", not to be lightly 

overturned by the courts. Although the legislature has 

endorsed practices he 5elieves are objectionable,he would not 

find the statute constitutionally deficient or void cn the 

basis of a difference in policy deter~.~ination. 

Both cases arose on motions by the hospitals ~nd physicians 

to ccmpei arbitration when the plaintiffs sued in court, 

despite the existence of prior signed arbitration agreements. 

Al~hough these cases may be appealed to the Supreme Court 

they ~tand at present as ~he utt£rances of the hi~hest 

Michigan courts so far requested to rule on constatutional aspects. 

" L 
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Decided unanimously under the arbitration law of California 

which holds pre-claim agreements as enforceable, the court 

underscored the state's interest in arbitration; it asserted 

that arbitration "was a reasonable restriction, for it does no 

more than specify a forum for the settlement of disputes." It 

does not create nay substantive change. 

Sicnificant Cases 

Madden v. Kaiser Foundation Hospitals sustained the 

arbitration agreement between a health care organization and the 

Board of Administration of the State Employees Retirement System l_/ 
as to an em~loyee who claimed lack of knowledge of details. 

It was declared not to be an illegal adhesion contract. 

The employee contended that the arbitration provision was 

included in the group health contract in 1971, six years after 

enrollment, without her knowledge or approval. By unamimous 

opinion reversing the l~er court, the authority of the state, 

as principal, was affirmed as an agency entitled to act on 

behalf of its employees. 

In Union Labor Life Insurance Co. v. Doerrie the lower 

court declined to cc~p. !e arbitration under a group disaLility 
2/ 

insura~nce policy.-- The policy contained an arbitration clause 

but the employees of the policyholder (a uniun) were not direct 

I_/ Maddenv. Kaiser Foundation HosPitals (17 Cal 3d 699, 
131 Cal. Rptr. 882, 1976). 

[/ Union Labor Life Insurance Co v. Doerrie (48 Cal. App. 
3d 496, 1975). 
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parties to the agreement and ~hus could not be bound by the 

voluntary decision of the union as their agent. The court 

declared that in voluntary arbitration, unlike that mandated 

by statute, the bases for agreement and for agency authority 

are questions of fact. The case was returned for such deter- 

minaticn. 

Wheeler v. St. Joseph Hospital held unenforceable a 

hospital agreement, the terms and conditions of which precluded 
lj 

a patient's valid assent to arbitrate. 

In 1971 Wheeler signed Conditons of Admission which 

included the "Arbitration Option" providing for arbitration, 

unless marked negative or canceled within thirty days of dis- 

charge. In 1972, Mrs. Wheeler, the claimant, was appointed 

guardian ad 1item, because of her husband's incompetence following 

the operation. She worte the hospital at once that she did not 

wish to be bound by the arbitration agreement. 

The appeals court, however, found that the agreement did 

not fulfill the requirement that it must be "openly and fairly 

entered into." In view of the nature of a medical services 

transaction, it found the procedure used to obtain agreement 

and the loss of cour~ process beyond any reasonable expectation. 

Wheeler has in large part been overturned by Georcia Lamb 

v. Hol~ Cross Hospital, in which the patient unsuccessfully 

argued that the arbitration clause was not understood; this 
2_/ 

decision was affirmed on appeal. 

l/ Wheeler v. St. Joseoh Hospital (63 C.A. 3d 345, 133 Cal. 
Rptr. 775, T~-~6~ing denied J~n. 19, 1977). 

2_/ Georgia Lamb v. Holy Cross HosDitaJ (Cal. Cir. 17o. 52310, 
Ct. of AppeaL, 2nd Dist., 1977). 
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The two cases were based on agreements by a mother for a 

child. The Watley case involved a claim on behalf of a child 

l/ 
of a pregnant woman who had signed a hospital agreement. The 

court denied the motion to compel arbitration, on the grounds 

that a minor could not be bound by a parental agreement. The 

case was distinguished from ~ v. Guiliucci, which found 

that minors could be assured of benefits of a group contract 

only through their parents. 

The most recent case, Ramirez v. Superior Court, Santa 

Clara Co. (163 Cal. Rptr. 223 (Cal. App. 1980)), goes further in 

interpreting the new statutory provision which sets out the 

language and elements of an arbitration agreement. Mrs. Ramirez 

brought her nine-month infant, who had been running a fever, 

to ~he hospital. The Spanish version of the admission form, 

which was given to Mrs. Ramirez,included the notice "By this 

contract you are agreeing to have any issue of medical malpractice 

decided by neutral arbitration and you are giving up your right 

to a ju~ ! or court trial. . .". 

The emergency room physician sent the child home without a 

diagnosis. It turned out she had meningitis and she was left 

with paralysis and residual blindness. Mrs. Ramirez sued the 

hospital which replied by a motion to ccmpel arbitration. The 

lower court upheld the agreement because it met the statutory. 

i_/ Roy Watley, et al v. California Hospital Medical Center, 
Super. Ct. Cal. L.A. County, Div. No. 119890 (Cot. 10, 1975). 
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requirements, despite th~ mother's contention that she signed 

the paper but did not read it because of concern about her 

child. The appellate court reversed, however, stating that 

legislation cannot establish a conclusiv~ presumption that a 

plaintiff agrees to arbitrate and waives the right to trial by 

jury. The statute must permit a party to challenge the agreement 

on grounds of coercion or misunderstanding. The case was 

returned to the trial court for reconsideration of the factual 

situation. 

Physician's Office Arbitration 

Several cases involving agreements offered to patients 

by physicians in office practice established the application 

of arbitration in this situation. 

A Colorado appeals court held that a trial court properly 

dismissed a malpractice action once the court had found a 7alid 

agreement to arbitrate. The agreement stated: 

In the event of any controversy between the PATIENT 
or a dependent. .and the ATTENDING PHYSICIAN 
(including its agents and employees), involved in 
a claim in tort or contract, the same shall be 
submitted to binding arbitration. 

Tlle trial court had rejected the patient's claim that he could 

not understand Engllsh, was unaware of the content of the 

agreement, had not zonsented, and thus the arbitration clause 

was invalid. The court found that the patient not only under- 

stood but had been helped by his wife who "spoke English with 

clarity and facility." 

i/ Gutnrie v. Barda(533 P. 2d 487 (Colo. 1975)). 
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The ruling was based on common law principles of contract, 

since the 1975 Colorado modern arbitration law had not yet 

b e e n  e n a c t e d ,  i/ 
Linden v. Baron is an even more recent cape of this_ type. 

~ere, a New York doctor petitioned the court to stay its pro- 

ceedings in favor of arbitration because the patient had 

signed an agreement. The "office agreement" was one of the 

early forms developed for the New York State medical and l~ospital 

arbitration plan. 

The patient conceded that she siqned the arbitration agree- 

ment, but not voluntarily. She was European-born and had 

considerable difficulty with English. There was also evidence 

that the agreement was never explained or discussed. The 

court set aside the arbitration agreement saying: 

While there can be little doubt that a patient 
and physician, both wi~h full knowledge of the 
facts and circumstances, may enter into /-an 
arbitration 7 contract of this kind relating to 
possible fu[ure acts of malpractice by ~he 
physician, such agreements must always be 
looked upon with a critical eye in view of ~he 
unevenness of the relationship between 
physician and patient. 

I/ 
In another New York case, Hubbard v. Cohen the New York 

County Supreme Court, a icwer court, declined to compel arbi- 

tration based on a doctor's agreement with a patient who 

signed ~he clause before having an abortion. Although thu 

agreement was accompanied by a letter explaining the nature 

of arbitration, the court felt that the language was not 

i/ Linden v. Baron (NY Supre.~e Court, NYLJ, July 21, 1977). 

2--/ ~ v. Cohen, (:~I Supreme Court, ~ March 21, 1980). 
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sufficiently informative for a lay person ~nd that the letter 

was not an. integral part of the agreement. 

The court concluded that "an arbitration agreement will 

not be enforced unless it is mutually binding." Moreover, 

the agreement covered all claims except those a physician 

might have for services rendered, namely, medical fees. The 

court found no consideration on the part of the defendant doctor. 

The Hubbard case referred to earlier cases in which the 

New York appellate division affirmed a lower court holding 

that, in a similar situation ~here was no reciprocally enforce- 

able written contract. Also, the case referred to a New York 

Supreme Court decision which similarly declined enforcement 

because the urgency of the situation and lack of bargaining 

position between the patient and a medical group did not 

demonstrate the requirements of a co~tract. (O'Keefe v. South 

Shore Internal Medicine Assocs., NYLJ , Nov. 26, 1979; Miner- 

v. Walden, NYLJ, Nov. 30, 1979). 

s 
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Comment 

The types of agreements and court interpretations necessarily 

affect the use of arbitration in various jurisdictions and 

situations. Generally, where there has been an establihsed 

program er statutory specifications outlining the requisites 

of an arbitration agreement as in California and Michigan, objec- 

tions are less likely to arise. Attorneys become acquainted with 

arbitration for medical malpractice and learn how to use the 

process effectively. 
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On the other hand, where there is no history or guideline, 

patients who sign agreements and later seek to revoke them are 

often in better Eosition to claim chat they were not fully 

infor~..ed or were under duress or coercion. Courts that have 

not recognized that arbitration is essentially a change of 

forum but not a change in basic rights to fair adjudication may 

conclude that any deviation from the conventional litigation 

represents some deprivation. Thus a waiver or an apparent 

waiver of the ju~ l trial is carefully scrutinized in light of 

a relationship between the patient ~nd physician or hospital. 

"Waiver of this right can only be made knowingly, intelligently 

and voluntarily" and then, not "unless the condition of the 

parties is clearly expressed in light of the subscribers" 

Any such waiver would have to be strictly and precisely con- 

strued against one who offers the agreement. 

The princfple of arbitration has been acknowledged and 

favored in must jurisdictions and has been recognized as applicable 

to medical malpractice cases as well as to others. It is there- 

fore essential that parties understand the elements of arbitration 

before making a decision. The procedural aspects should not impede 

the constructive application of arbitration in ~lis field. 

f . . 
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II. DESCRIPTIVE ANALYSIS OF MEDICAL MALPRACTICE ARBITRATION 
EXPERIENCZ 

A. Introduction 

This part describes 205 cases closed in the arbitration forum 

during the period 1967-79. They comprise the unique arbitration 

data base which includes all known cases administered by offices 

of th~ American Arbitration Association and a number of cases 

voluntarily supplied by other programs or parties. The base does 

not, however, include an estimated 40-50 cases which have been 

conducted in the same period under arbitration provisions of the 

Kaiser, Ross-Loos or a few similar health service programs in 

California or elsewhere, and cases which were not administered 

by any agency or under any program, but solely by the parties 

under local arbitration law. Although some information about 

excluded cases is ~mown from secondary sources, full details 

for analysis are not available. 

The first arbitrations for medical malpractice claims arose 

under the clauses in the policies offered to members of the 

Ross-Loos Medical Group in Los Angeles as early as 1929. It 

required submission of all controversies between the plan and 

members to binding arbitration. According to the Secretary's 
i/ 

Commission on Medical Malpractice--, Ross-Loos dealt with 35 

claims alleging malpractice since 1964, of which only three 

were concluded by arbitration award. The others w6re informally 

i_/ Report to the Secretary's Commission on Medical Malpractice. 
Report to ~he Department of Health, Education and Welfare, 
DHEW Publication No. (OS) 73-89, January 1973. See also 
Rubsamen, David S. "The Experience of Binding Arbitration in 
Appendix to the Report of the Secretari's Commission on -- 
Medical Malpractice (P. 424). 
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concluded at some stage in the process leading to hearings and 

arbitration. (Negotiation and disposition were likely influenced 

by the fact that arbitration rather than litigation was stipulated.) 

Some 35 years later, a similar arbitration program was 

adopted by the Kaiser-Permanente health service programs in 

California. In most of the contracts as presented or amended, 

arbitration is the exclusive method for resolving claims which 

may arise. Since the Kaiser system involved over a million 

subscribers at the time of initiation of this provision, there 

has been more use of arbitration. But, jurt as in the Ross- 

Loos experience and, in fact, in the disposition of medical 

malpractice cases generally, the very great majority have been 

settled or withdrawn before reaching the tribunal, whether court 

or arbitration panel. As of 1980, the Kaiser programs produced 

40-50 arbitration cases. Several of these are among the most 

critical and significant in arbitration literature since they, 

were contested and provoked court determinations regarding the 

constitutionality of voluntary or contractual binding arbitration 

and the scope or application of an advance agreement to arbitrate. 

As a result, it has been possible to advance the major 

arbitration programs sponsored by the State hospital and medical 

societies for hospitals, physicians and medical services throughout 

i_/ 

I_/ Doyle v. Guiliucci (62 Cal. 2d 606.401P. 2dl (1965). This 
case established the constitutionality of voluntary binding 
arbitration and validity of a provision in hl~e Ross-Loos 
contract applying a member agreement to a minor. See also 
Madden v. Kaiser Foundation Hospitals (17 Cal 3d 699, 131 
Cal. Rptr. 882 , 1976). This case confirmed the constitu- 
tionality of arbitration under the California law and its 
application to a member of an organization which had a 
contract for health services. 
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California. 

Although there are some 14 arbitration plans, sponsored by 

medical,hospital and legal associations, insurers and state 

programs, as described in Chapter l, availability does not 

appear to have resulted in activity. The largest number of 

cases came from a special program initiated by an insurance 

company, Casualty Indemnity Exchange, operating in California, 

Colorado and New Mexico, which gave premium discounts to physicians 

who offered arbitration agreements to patients. Not all such 

cases were reported for inclusion in the data base and, likewise, 

arbitrations under similar insurance inducements or party 

agreements are omitted. 

B. Composition of Cases in Data Base 

The 205 cases in the base are characterized by place, time, 

type, parties to agreement, administration and authority (statute 

or voluntary program). Although all cases in the data base have 

in common some type of voluntary enter and binding disposition, 

they encompass a wide variety of styles and applications. These 

may exert substantial influence on the kinds nf cases accepted, 

the processing, the cost of administration (or non-administration), 

and ~%e possibility of contest. Nevertheless, the arbitration mix 

represents a cohesive and essentially consistent body of data 

from which policy determinations and administrative judgments 

can be made regarding the value of t.he forum for the particular 

type of case to be adjudicated and ~he formats which may be 

designed and utilized. 

I 
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C. Concept of Forum 

The descriptive analysis and later comparison with litigation, 

is based on the concept of forum, that is, thah arbitration in its 

various formats and styles presents and mepresents a distinctive 

method for management and adjudication of claims and cases. This 

study is limited to those which arise from personal injury claims 

of negligence and other causes of action in the medical and 

health field, commonly understood as medical malpractice. With 

few exceptions, these involve alleged errors of omission or 

commission (negligence, substandard performance or similar 

derelicticn) on the part of a professional and associate or an 

institution in providing medical diagnosis, treatmenu or after- 

care. The common claim is for damages to recover loss due to 

nature and severity of ~he injury. The tort system, requiring 

proof of fault as the basis for liability and indemnity, applies 

to arbitration as well as to litigation, but the p~ocess for 

determination differs subst~ntially. 

Arbitration has been used effectively ~d successfully in 

other fields. The question which this analysis seeks to answer 

is whether and how a private forum which offers and requires a 

binding determination, if accepted, can satisfactorily serve 

this aspect of the heat!h field, the parties, and the legal as 

well as medical practitioners who use the system. Are the 

products or results different from litigation? Or, are the 

processes better than those for litigation, so that, given 

opportunity or choice, arbitration may be selected as the 

preferable or optimum method? 

"% 

...° 



.-, 

I 

i 

In this part of "~a study, the closed ca~e data are considered 

solely in descriptive terms, not in comparison with conventional 

or modif d litigation. Although it i~ ;ecognized that arbitra- 

t_ion or any other method is generally ass=s~ed in terms of the 

majority or prevailRing approach, i.e., li'.igatiun, it is important 

to have an objective view of the process through analysis of its 

own characteristics. 

D. The Analytic Theme 

The analysis proceeds on the ~,eory that arbitration as a 

fcrum be exemplified and illustrated by the (a) nature of the 

cases and the parties and (b) outcomes in relation to input. 

The analysis considers not only cases which were concluded by 

arbitration award but also those in which claims were resolved 

by s,,ttlement or wJf~drawal prior to award, but after entry 

via demand for arbitration. In addition, ~le analysis takes 

into account ~nown cases which entered the forum but which were 

removed either by court order or party decision to go to court 

for conventional disposition. 

The underlying premise of the study is that arbitration 

can and does influence the process and outcome of the claim or 

case. The descriptive analysis employs the case as the unit 

for discussion, that is, based on the incident and involving 

all parties on both sides. The later comparison uses bo~h the 

claim as uy.it, that is, from the point of view of each defendant 

against whom a claim has been lodged and recovery requested and 

~le case, as ~ppropriate. Both approaches are essential for an 

understanding of arbitration and for comparison with litigation. 
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E. The Data Base 

The data base represents closed cases available to the 

Research Institute ba~ed on two criteria: (a) those known to 

have entered voluntary arbitration for which there was infor- 

mation on closure ar.d (b) thuse with sufficient information to 

provide a substantial amount of data required for analysis. 

The coding definitiens and the systems employed for ~he 

itams selec%e4 for analysis ks e)~lained in the accompanying 

Information Manual. The Manual describes the data base in 

detail and includes the capture forms. 

2 
. 

/ 
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Cc~ce~t of the Data . 

Data were sought, mainly from insurance reports and 

AAA files, where a2plicable, for al__~l claims arising from those 

incidents which produced at least one claim known to have 

entered voluntary binding arbitration (i.e., any claim for 

which an ar)itration proceeding was formally initiated by 

either side). But not all claims arising from these incidents 

enter(.~ or were resolved in arbitration. For a minority,there 

w<s no prior or later agreement to arbitrate, and thus no 

demand for arbitration. Of those which did enter arbitration, 

a few were subsequently removed to court for resolution. 

Occasionally, other claims in the case, i.e., from the same 

incident, were resolved in a "forum straddle", i.e., while 

formal proceedings were pending both in arbitration and in court, 

/ 
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neither having been established as the primary forum for adjudi- 

cation. In sum, not every claim generated by an incident which 

led to an ~vbitration proceeding entered azbitration, and not 

all claims ~ ich entered arbitration were resolved there. 

These situations arise because arbitration is a diversion 

from conventic~al litigation and becomes available upon agreement 

of the parties {n advance of an incident, or afterwards, where 

an incident gives rise to several claims. Unless the parties 

decide or are required to process~hem together, it is possible 

that one claim will be arbitrated and another litigated. 

5~re likely, however, particularly in the beginning of an 

arbitration program when validity or application may be contested, 

the claimant may sue rather than arbitrate. The defendant may 

then request ~he court to compel arbitration. If the court 

agrees or the parties stipulate, the case will then be filed 

in arbitration (or i~ may be settled before). Sometimes, the 

defendant will not seek to compel arbitration. This usually 

happens when there is some doubt about the initial agreement, 

its application or the comprehension of the parties. Occasionally, 

after the claim,~nt initiates arbitration, the defense ~ay 

challenge the agreement; the case may then be removed to court 

or returned to arbitratien. 

The possibilities are izi~strated in the accompanying figures 

which show what can ensue when (a) claimant initiates an arbi- 

tration proceeding ~Figure i) or (b) claimant files a lawsuit 

(Figure 2). In both situations, defense may agree or challenge.* 

" Challenge Dy the defense is demonstrated by initial filing in 
arbitration to stay the court action. The court defendant then 
technically becomes the arbitration claimant and the court 
plaintiff (injured party) becomes the arbitration respondent. 
But, ~ethe proceeding ~he injured party must, as always, 
bear burden of proof. 

~ ~ -  ~ - ~ u ~ , ~ _ ~ a ~ 4 ~ Z ~ : ~ _ A Z 4 . ~ . ~ : : ~ T C ~ - ~ - : ~ u ~ ~ ~ . ~ , ~  ~ , ~  ~ ~=_ :~x .... ~ ~ , ~ ~  
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The figures show which forum is established and which cases 

eventually appear in the data base. 

These situations obviously arise only where there is a 

so-called preclaim agreement in which there may be a differenoe 

between the original and later intent. Where there is a pos£- 

claim understanding, both parties submit to arbitration after 

the incident or claim and would have no reason to remove the 

case to court. 

Cases subject to arbitration: Because they could not 

readily be identified, no data were sought for any claims 

arising from incidents which did no__~t lead to an arbitration 

proceeding, even though cne or more of such claims was sub2ect 

to arbitration by virtue of an arbitration agreement signed 

prior to the incident. This could occur where the arbitrati~n 

agreement was not invoked, or was challenged in court without 

an arbitration proceeding being initiated, or where the matter 

was resolved by party action without the filing of any formal 

proceedings. 

The relative number of such claims is unknown. Since 

insuror closed claim reports do not necessarily indicate whether 

an arbitration agreement existed, there is no practical way 

to identify these claims. However, ~heir nun~ber is believed 

to be substantially larger than the number of zlaims which enter 

arbitration. In any event, the relative size of these two 

bodies of claims may h~ important in reccgnizing a fundamental 

difference between arbitration and court systems. Of all tne 

claims subject to the jurisdiction of each, formal proceedings 
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are initiated for some, and the remainder are resolved in some 

way without an arbitration or a lawsuit being filed. If the 

proportion of formal filings to informal party resolution differs 

substantially between forums, that difference may reflect a 

characteristic difference in the way arbitration and the courts 

operate as claim-resolution systems. 

Although it is important to understand when and how parties 

negotiate toward disposition, either by informal bargaining or 

formal proceedings in ~ach forum, current data do not provide the 

relative numbers of cases handled in each way. It is likely 

that the nature of the ultimate forum will influence the strategies 

and, arbitration in comparison to litigation, may be preferred 

or avoided on this basis. However, it would be essential for 

attorney who may have a choice to have some understandinq of the 

treatment of similar cases in each fbrum. In effect, this is 

the objective of this study. A further discussion of the 

estimates of the number of cases in each forum which are subject 

to each jurisdiction and submitted to formal proceedings as 

well as the stage of settlement is presented in the commentary 

relating to the comparison between arbitration and litigation. 
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F. Case Sources 

State and Prouram: Nearly two-thirds of the 205_C~.~es__~xamined 

here occurred in California, with most coming under the State 

Hospital and Medical Associations' joint program, begun An 1969. 

The next-largest group of cases, 12%, came in Michigan under the 

statutory_ program begun in 1976. California and M/chigan together 

were the source of nearly 78% of all cases (Table i). They con- 

tinue to be t.he only jurisdictions where malpractice arbitration 

ks widely used, i.e., where arbitration agreements are routinely 

signed by thousands of patients entering many different hospitals 

or in many doctors' offices, and substantial n~umbers of claims 

subject to arbitration under such agreements have arisen over 

several years. Since 1975, some 500 arbitration ca~es have been 

filed under the statewide programs in California and Michigan. 

Since the bulk of these cases Were filed only after 1977, most 

are still pending resolution. 

Only about 22% of the cases examined came from states other 

than California and Michigan. Nearly half of these--22 cases-- 

were processed in New York between 1972 and 1976 under the 

Suffolk CDunty Medical Society/Bar Association plan. ~ot used 

since 1977, this program was redesigr.ed in 1980. (The new 

program is administered by the AAA and accepts cases of all 

types.) The remainder included 9 cases from Washington's Seattle- 

area plan, 4 cases were from t~he Minnesota Bar's plan covering 

the Minneapolis area, and ii cases scattered over nine other 

states (Table 2) . Currently, the~'e is little or no case activity 

under each of these programs. 

About 80% of the 205 cases examined arose ur.der arbitra- 

tion plans or programs broadly adopted by health care 

~!=~_~~L~56~.%~ 0~-~.~--~~ ~ , ~ . ~ . ~ : ~ . ~  ~ ~L~.~ ~ ~--~-~.~ ~-~.~_u~ ~ ~.-.~,~--~.~ ~ - * ~  ~.~-:"~ 
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base: 205 cases 

table # I 

State where arbitration took place 

i 

no. of rel 
state cases freq. 

california 134 64.5 

Michigan 25 12.2 

New York 22 10,7 

%~ ahington 9 4.4 

Minnesota 4 2.0 

Colorado 2 1.0 

Connecticut 2 1.0 

Georgia 1 0.5 

Maryland 1 0.5 

Massachusetts 1 0.5 

New Jersey I 0.5 

Pennsylvania 1 0.5 

South Carolina 1 0.5 

Virginia 1 0.5 

totals: 14 states 205 cases 99.3~ 

(~) 
cum 

64.5 

77.6 

88 .3  

92 .7  

94 .6  

95 .6  

96 .6  

97.1 

97 .6  

98 .0  

98 .5  

99 .0  

9 9 . 5  

I00.0 

i 

'% 

f ~ .. _ ,." ,. 
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table 0 2 

Arbitration plan or arrangement 

type of plan 
or arrangement 

private, statewide 

private, local 

statutory 

single-practitioner 

ad hoc arrangement 

single-insuror 

single-agency 

unknown 

no. of 
cases 

I00 

37 

25 

20 

i0 

8 

1 

4 

rel 
freq '%) 

48.8 

18.0 

12.2 

9.8 

4.9 

3.9 

0.5 

2.0 

N=205 cases 

total: 205 i00.I 

102 
base 205 cases 

adjusted 
freq ~%) 

49.8 

18.4 

12.4 

10 .0  

5 .0  

4 .0  

0 . 5  

missing 

i00.I 

tu 

. - -  
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providers and practitioners and their patients. Half came 

under the statewide, privately sponsored California hospital- 

medical program. Local (county or regional) programs accounted 

for another 18%, and Michigan's statutory program generated 

12%, as noted. The remaining 20% came under plans or arrange- 

ments that had relatively restricted application, for example, 

relating solely to an individual medical practitioner, or 

to just those practitioners insured by a single compdny under 

a particular type of policy. (Table 3) 

Type of arbitration a~reement: Better than three out 

of every four arbitration agreements in the cases studied 

were made r~claim, before any claim existed; less than one 

agreement in four was entered into o~_~c!aim, after the 

claim had been asserted (Table 4). Since 1977, arbitration 

in roughly nine of every ten cases filed has been pursuant 

to Dreclaim agreement. Generally, the several local programs 

providing for postclaim submission of claims to arbitration 

have had few or no cases. 

Only the statwide, hospital-centered programs in 

California and Michigan, both preclaim, have really taken 

hold; thus hospital-patient arbitration agreements were 

the basis for better than three out of every five cases. 

The total of such agreements signed in California alone 

since 1969 probably runs to several million. By 

contrast, arbitration agreements in all states between 

doctors (or other medical practitioners) and patients 

i 
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802 
base: 205 cases 

table # 3 

Parties to arbitration a~reement 

no o~ r~ o~u~ 
a~reement cases freq _(%) fr~q (%) 

hospital-patient 124 60.5 62.0 

doctor-patlont 44 21.5 22.0 

other practitioner patient 3 1.5 1.5 

mixed 29 14.1 14.5 

unknown 5 2.4 mlssin~ 

total: 205 i00.0 I00.0 

N=205 cas~s 
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801 
base: 205 cases 

table # 4 

Time of arbitration agreement 

no. of 
cases 

rel 
freq (%) 

77.1 

21.0 

2.0 

lO0.1 

preclaim 158 

postclaim 43 

unknown 4 

total: 205 

[I=205 cases 

adjusted 
freq (%)__ 

78,6 

21.4 

missin~ 

i00.0 

I 

I 

i I' -i 

// / 



probably nur~be~ only in the tens of thousands. The relative 

frequency of cases arising from the two types of agreement is 

clearly not proportional to their respective numbers, however. 

Perhaps only one in a thousand preclaim agreements may result 

in an arbitration case, while generally every postclaim agree- 

ment results in a case. Most postclaim agreements have involved 

only physician defendants and not hospitals, whereas both a 

hospital and one or more physicians are party to most preclaim 

agreements. This pattern reflects principally the types of 

programs established for hospital and physician, respectively. 
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Administration: Some D4% of the case., examined were brought 

under the aegis and rules of a neutral administrative agency. 

The 6% of cases which were non-administered, were conducted under 

applicable statutes by the arbitrators and parties themselves. 

In the data base all entries in this category were ad hoc post- 

claim closed cases under the New York SuffoLk plan; however, 

other non-administered cases may and do come under pre-claim 

arrangements. About 98% o£ admi.nistered cases were ~iled with 

American Arbitration Association offices in seven states; ~e 

small remainder were administered by a bar association or medical 

society as provided under the local arbitration programs con- 

cerned (Table ~). 

Tim~ frame: The incidents giving rise to the cases in the 

base occurred over the twelve-year span from 1967 =hrough 1979. 

However, most incidents (about 61%) occurred in the four-year 

period 1974 through 1977. Correspondingly, most of the ensuing 

• ~rbitration proceedings (also about 61%) were initiated in the 

period 1976 through 197R, and most (62%) were concluded in the 

period 1977 through 1979. Accordingly, the bulk of data for the 

205 cases examined are for cases quite recently closed, gener- 

ally after a two-to.-four-year period from incident to closure. 

In madical malpractice, action begins when a claim is 

reported to the insurer. At that point ~he insurer establishes 

a file and sets aside an estimated sum for potential liability 

from the point of view of the insurer. In the data base, only 

two-thirds of the closed c~ses had information on this data item. 

In the nine-year span, 1969-1978, for which there are figures, 

(Table 6 } 
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abouu half are clustered in 1974-77 corresponding to a similar 

concentration of reported incidents. Obviously, these do not 

necessarily relate to the sam~ cases. (Table 7) 

An interesting feature of arbitration is the basis for 

agreement. As explained, most cases arise because cf a pre- 

claim or prior patient agreement to an offer by a hospital or 

physician. In the data base, almost 95% of ~he closed cases 

arose from such agreements. These were sigmed when the pro- 

grams became active, principally in California and Michigan. 

This is reflected in the fact that about three-fourths became 

effective between 1973-77 among the cases examined. (Table 8) 
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base: 205 cases 

'l 

table # 5 

Administrative authority for arbitration proceeding 

no. of tel 
cases fre~ (%) 

a~ninisterod cases 

American Arbitration Association 167 

medical society 20 

bar association 6 

non-admlnistered cases 
£/ 

ad hoc ii 

unknown 1 

adjusted 
freq (%) 

81.5 81.9 

9.8 9.8 

2.9 2.9 

5.4 5.4 

O. 5 missin~ 

total: 205 lO0 .1  100.0 

N=205 cases 

a_/ cases brought to arbitration pursuant to postclalm agreement which were 
not under the aegis of any disinterested administrative agency 
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base: 205 cases 

table #6 

Year of case incident and initiation and conclusion of arbitration 

Year 

1967 

1968 

1969 

1970 

1971 

1972 

1973 

1974 

1975 

1976 

1977 

1978 

1979 

unknown 

Incident 

1- no. % c um_____/__% 

1 0.5 0.5 

1 0.5 1.0 

0 0.0 0.0 

13 6.6 7.7 

15 7.7 15.3 

12 6.1 21.4 

27 13.8 35.2 

32 16.3 51.5 

23 11.7 63.3 

42 21.4 84.7 

29 14.8 99.5 

1 0.5 100.0 

0 0.0 

9 missing 

totals: 205 99.9 

no. 

Arbitration Arbitration 
initiation conclusion 

% cum% 

2 1.0 1.0 

I0 4.9 5.9 

7 3.4 9.3 

23 11.3 20.6 

35 17.2 37.7 

38 13.6 56.4 

51 25.0 81.4 

38 18.6 100.0 

0 0,0 

i missino 

205 100.0 

N=205 cases 

no. % cum% 

1 o.s o.5 

0 0 . 0  0 . 5  

4 2 . 0  2.4. 

5 2.4 4.9 

5 2.4 7.3 

33 16.1 23.4 

30 14.6 38.0 

49 23.9 62.0 

39 19.0 81.0 

39 19.0 100.0 

Median total 
time (mos,) 

n~. % eum% 

205 99 .9  

=.i 
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base: 205 cases 

table # 7 
.ff 

Year claim first reported to insuror 

no. of rel adjusted cum 
year cases freq (%) freq (%) freq (%) 

1969 1 0.5 0.8 0.e 

1970 3 1.5 2.3 3.1 

1971 7 3.4 5.5 8.6 

1972 9 4.4 7.0 15.6 

1973 7 3.4 5.5 21.1 

1974 24 11.7 18.8 39.8 

1975 29 14.1 22.7 62.5 

1976 10 4.9 7.8 70.3 

1977 28 13.7 21.9 92.2 

1978 i0 4.9 7.8 i00.0 

unknown 72 35.1 missing 

not applicable 5 2.4 NA 

total: 205 I00.0 i00.I 

N=205 cases 

a_/ i.e., all defendants involved were either self-lnsured or uninsured 
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base: 205 cases 

table # 8 

! 
S 
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Year of arbitration a~reement 

no. of rel adjusted c~m 
year cases freq (%) freq (%) freq (%) 

1969 1 0.5 0.5 0.5 

1970 6 2.9 3.1 3.6 

1971 13 6.3 6.6 10.2 

1972 6 2.9 3.1 13.3 

1973 20 9.8 10.2 23.5 

1974 31 15.1 15.8 39.3 

1975 35 17.1 17.9 57.1 

1976 47 22.9 24.0 81.1 

1977 33 16.1 16.8 98.0 

1978 3 1.5 1.5 99.5 

1979 1 0.5 0.5 100.0 

unknown 9 4.4 missing 

total: 205 i00.0 I00.0 

N=205 cases 
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G. Characteristics of In~ured Person 

The principal An the malpractice case is the person claiming 

injury based on alleged negligence or fault. Generally, this 

person is the claimant or plaintiff but a survivor or dependent 

may file an individual or joint claim. 

Characteristics of injured persons were analyzed with respect 

to age, sex, occupation and earnings. These factors qualify the 

nature and severity of the injury to determine the indemnity 

payable in accordance with the extent of liability attributed 

to the defendant. For example, an employed younger person 

whose earning capacity is impaired by the alleged malpractice 

is likely to recover more than ~, older retired person with the 

same type of injury under similar circumstances. 

Population of in~ured ~erson@ .............. 

Sex and aae: The population of injured persons (i.e., 

patients) whose care or treatment included the claim-producing 

incident(s) was 60% females, 40% males. Age at the time of 

the (earliest) claim incident is known for three-quarters of 

this population. Although the patients ranged from newborns 

to octogenarians, 93% were cdults: of whom two-~%irds were 

between 21 and 50. Mean and median ages were 42.1 and 40.5 years, 

respectively. Some 41% of the patient population were women 

under 50, most in their child-bearing years. Only 18% of the 

population was over 60, which is noteworthy considering that 

persons in that age range constitute ~ disproportionately high 

percentage of all patients (based on numbers of visits to 

doctors and hosptials). (Table 9) 
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201 X 202 
base: 205 cases 

table ~9 
a/ 

A~e ~nd sex of in~q;ed persons- 

age range 
(yeaL's) 

a l l  in ju red  pezso[~s males females 

0 to i 

2 to i0 

ii to 20 

21 to 30 

31 to 40 

41 to 50 

51 to 60 

61 to 70 

over 70 

unknown 

total : 

no. rel % adj % 

3 1.5 2.0 

3 1.5 2.0 

5 2.4 3.3 

33 16.1. 21.7 

32 15.6 21.1 

27 13.2 17.8 

21 10.2 13.8 

17 8.3 11.2 

ii 5.4 7.2 

_ 53 25.9 missin@ 

205 i00.i i00.i 

no. adj. 

0 0 . 0  

2 3.4 

1 1.7 

i0 16.9 

8 13.6 

12 20.3 

!3 22.0 

8 13.6 

5 8.5 
h/ 

22-" 

81 39.7 

I%0, 

3 

i 

4 

23 

24 

15 

8 

9 
I 

6 
h/ 

3C- 

123 

adj. 

3.2 

1.N 

4.3 

24.7 

25.9 

16.1 

8.6 

9.7 

6.5 

60.3 

Z4=205 cases mean ,12.171 yrs 
median 40.500 
mode 38 
range 83 

£/ i.e., pa=ients 

b/ Male-female total for which age is unknown is 52 ;ether thin 53 becaus~ in one 
case ~he info~nation availabl~ did not indicat~ wh~eh~r th~ In~,,r~,1 n ~ n  ~ 
mat? or female. 

i 



/ i 

t 

w 

The ~alpractice arbitration pattern, based mainly on pre- 

claim agreements appears to correspond with that for litigation, 

which demonstrates that claims incidence does not reflect 

patient-age but presenting reason for treatment. For example, the 

New York State Analysis of Physician Malpractice Claims Closed, 

1976-77 (Second Report) notes that "claims brought by females 

peak in the decades between 20 and 39 years (mainly for 

obstetrical and related procedures) while claims brought by 

males peak in the decades between 40 and 59 years" (fracture 

and procedure/management events). 
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Occupational status (including students and children) at 

time of injury is known for nearly three-quarters (73%) of the 

injured persons. Some 52% of these were employed at paid full- 

time or substantial part-time work; 29% were no~ employed at 

paid work; 13% were retired; and 6% were children or students. 

Of the injured adults whose occupational status was known and 

who were not classed as retired, about two-thirds were employed 

at paid jobs at ~e time of the claim-producing incident (Table I0). 

An occupational category was identified for 53% of the 

injured adults, including those :~ong the retirees whose former 

occupation was known. About 28% of this group were classed as 

industrial or service workers; 23~ did clerical or sales work; 

about 21% had professional, technical or managerial occupations; 

and the remaining 28~ were homemakers (Table ll). 

\ 
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) 203 ) 
base: 205 cases 

table # 10 

Occupational stdtus of injured person* 

status 

employed ~t paid work 

not employed for pay 

retired 

no. of rel adjusted 
persons freq (%) freq (%) 

child or student' 

unknown 

78 38.0 52.0 

44 21.5 29. I 

19 9.~ 12.7 

t~=205 cases 

o 4 . 4  

55 L 26 .R 

205 I00.0 total : 

6.0 

missln~ 

i00.0 
I 

at ~l.".~of claim-producing incident 
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} 204 
base: 

f 

205 cases 
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occupations category 

homemaker 

clerical and sales 

professional, technical & managerial 

machine, bench, structural & misc. 
industrial work 

service 

other 

unknown occupation 

not applicable (child or minor student} 

table # Ii 

Ocqupation o[ injured person* 

no. of rel 
persons freq (%) 

29 14.1 

23 11.2 

20 9.8 

17 

i0 
J 

4 

93 

adjusted 
freq (%) 

28.2 

22.3 

19.4 

8.3 16.5 

4.9 9.7 

2.0 3.9 

45.4 missing 

4.4 -- 

0 

total : 205 I00.1 i00.0 

N=205 cases 

w The occupation coded is that of the person whose alleged injury gave rise to the 
malpractice claim. ~ere the injured person was not employed (or was retired} at 
the time of the claim-producing incident but had formerly had a regular occupation, 

that former occupation was coded. 
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In at least 7% of cases the injured person was either 

employed in the health care field or was the spouse of a person 

so employed. Among the injured persons were two physicians and 

a physician's spouse; a dentist and a dentist's spouse; an 

optometrist; a registered nurse and a licensed practical nurse; 

two nurse's aides; a dental assistant; a former hospital mental 

health worker; and two ot/~er persons who were employed by health 

care providers in non-health care jobs. 
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Anr~ual enrnings: Data on ~he injured person's annual 

earnings (as opposed to income) provide a basis for evaluating 

specified claims for lost wages or other earnings, or for 

damage3 arising from loss of employment or diminished employability 

alleged to result indirectly from medical malpractice. In 

the data base cases, earnings data are known for fewer than half 

of all injuxed persons, Lncluding only about 37% of those who 

were known to be employed (Table 12). 

However, since the great majority of those injured persons 

for whom a current or former occupation was known were nonmanagerial 

and nonprofessional (industrial, service or office) workers, it 

is likely that their annual earnings were in the middle-low 

range, if so, in most cases their typical incurred wage loss, 

if any, would have been modest, since few cases involved long- 

term disability affecting employment. This conclusion is 

supported by the data available for claimed economic loss 

(Table ~7). 
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205 
base: 205 c a s e s  

table 012 

Annual earnings of injured person 

earnings range 
(dollars) 

0 

1 to i0,000 

I0,001 to 25,000 

over 25,000 

unknown 

no. of rel adjusted 
persons freq (%) freq (%) 

68 33.2 70.1 

15 7.3 15.5 

11 5.4 11.3 

3 1.5 3.1 

108 52.7 missin~ 

total: 2u5 i00.I i00.0 

all amts non-zero amts. 
N=205 cases mean $.4,025.804 --T--13,465.62 

median 9.596 9,600 
mode 0 
range 45,000 

a2- not wage earners at time of claim-~roducing injury (i.e., ~%ose who were 
- children, retired, or not employed for pay) 

non-zero 
adjusted 
freq (%) 

51.7 

37.9 

10.3 

99.9  

r 
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Payment of health care costs: Available data sources 

provided some indication of the main source of pasnnent of 

the injured person'~ health care costs in only about 48% 

of cases (Table 13). Coding took account not only of claimed 

.expenses but also of any medical expense~ for which no claim 

was advanced. In 92% of these cases, either government 

(at any level) or private insurance (in some form) was ~he 

main source of pa~ent. Government sources, indicated for 

48% of these cases, included chiefly Medicare, Medicaid, 

and workers' compensation. A few cases indicated other 

government sources, including the military, Veteran's 

Administration and others. In one case, the injured person 

was a state prison inmate, whose costs were of course paid 

by the state department of corrections. Private insurance 

was indicated in 44% of cases for which data was obtained. 

The most frequent private insurance was Blue Cross and/or 

Blue ~hield, followed by commercial coverage through an 

employer, applying directly to ~he injured ~erson's or via 

a spouse or parent.• In only 5% of cases did the injured 

person or his or her family pay most of the medical costs. 

Most of those cases apparently involved clre or treatment 

(e.g., cosmetic surgery) excluded from coveraqe under any 

goverr~ent or private insurance that the injured person 

either may have had or been eligible for. 

In at least ~o cases where a si~ab!e indemnity was 

awarded by arbitrators, a third-party intervenor was awarded 

substantial costs paid for ~ne in]ured person's care. In 
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one of these cases the intervenor was a state department of 

social services; in the other it was a private insuror. 

Third-party intervention by such payors of heal~ care costs 

is specifically au~%orized in the rules governing malpractice 

arbitrations under the California and Michigan statewide 

pregrams. 
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base: ~.~ cases 

table # 13 

Ha~or source of Fayment of health care costs of injured person 

payment source 
8 

Government 

cum 

no. of rel. adjusted adjusted 
cases freq (%) freq (%) freq (%) 

47 22.9 48.0 48.0 

Hedicare 18 
Medicaid 9 
Worker's compensation 12 
other 8 

Private insurance 43 21.0 43.9 

Self or family 

Other 

Unknown 

5 3.9 5.1 

3 1.5 3.1 

i07 52.2 misslng 

91.8 

96.9 

i00.0 

N=205 cases 

total: 205 

::' 
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H. Injuries Generating Malpractice claims 

The gravamen of the medical malpractice case is the claimed 

injury, that is, the alleged consequence of the professional or 

administrative commission or omission on the part of the physi- 

cian, associates or hospital. This is conventionally stated 

in term. s of negligence or failure to meet diagnostic or treat- 

ment standards. 

The claimed injury is usually a physical trauma, including 

death, but may be a resultant adverse condition or an emotional 

effect. There may also be a legal but not medically recognized 

injury. 

The claimed injury should be distinguished from the ...... 

presentin~ condition, which is the basis for hospital admission 

or physician visit. They are often connected, such as a 

failure to diagnose or treat a presenting condition, which later 

becomes the basis for malpractice. A fracture which fails to 

heal because of inattention is an illustration. Or, there may 

be no connection, as in the case of admission or a cardiac 

problem requiring blood transfusion which may lead to infection. 

Principal Injury. Claimed: Only the major injury claimed 

as directly associated with the .~al~ractice, whether or not 

ultimately proved, was coded (Table 14). The classification 

system is the same as that used by the National Association of 

insurance Commissioners for its surveys, namely the hospital 

adaptation of the International Classification of Diseases 

(H-ICDA). For those few cases of legally but not medically 
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table ~14 

Principal Injury claimed 

%% 

301 
base: 

0 Q 6 a 
i 

205 cases 

! 

~ p 
~. 

"(t'~i 

II-ICDA code 

000.0 
000.9 
001.0 - 136.9 
140.C - 2C9.9 
210.0 - 239.9 
240.0 - 279.9 
280.0 - 289.9 
290.0 - 318.9 
320.0 - 389.9 
390.0 - 458,9 
460.0 - 519.9 
520.0 - 577.9 
580.0 - 629.9 
631.0 - 678.9 
680.0 - 709.9 
7]0.0 - 739.9 
740.0 - 759.9 
760.0 - 768.9 
770.0 - 796.9 
800.0 - 999.9 

Y 00.0 -Y 86.9 
E807.0 -E995.9 

eath Only ____3 
-Infective Diseases 
Malignant Neoplasms 

no. of tel adjusted 
cases freq (%) freq (%) 

[ 5~ 2.4 

I0 4.9 
0 
0 

2,8 

5.6 

Other l]eop'lasms 
Endocr ine/llut ri tiona i/r let abolic Diseases 
Diseases of the Blood 
~lental Disorders 
Diseases of the ~;ervous System 
Diseases of the Circulatory System 
Diseases of the Respiratory System 
Diseases of the Digestive System 
Diseases of the GenitouL'inary System 
oeliver;' and Co~rplications of Childbirth 

Diseases of the Shin 
Diseases of the Musculoskeletal System 
Congenital Anomalies 
Certain Diseases Peculiar to Newborns 
Signs,Symptoms and Ill-aefined Conditions 
Injuries and Adverse Effects 
5Ul.Jplementary Class-Specific Events 
Supplementary Class-Ezternal Causes 

Un~ecified 

0 
0 
1 0.5 0.6 
4 2.0 2.3 
3 1.5 1.7 
1 0.5 0.6 
6 2.9 3.4 
3 1.5 1.7 
7 3.4 4.0 
9 4,4 5,1 
1 0.5 0.6 
0 
0 

21 10.2 ii.9 
78 38.0 44.1 
21 10.2 11.9 
7 3.4 4,0 

28 13,7 missin~ 

total : 205 I00.0 100.3 

N=205 cases (incidents) 
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recognized injury,a supplemental category was used, since H-ICDA 

covers only medical injuries. 

Because of the relatively small number of arbitration cases, 

the data are ~hinly distributed over the 22 standard and scpple- 

mentary H-ICDA disease and injury categories. Further, by 

far the most Common basis for a malpractice claims is an injury 

either resulting from or occurring during treatment. These 

were coded under the single H-ICDA category "Injuries and 

Adverse Effects", which covers fractures, dislocations, sprains, 

etc.; adverse effects of drugs, chemical substances or 

radiation; complications of surgical and other procedures; and 

various other injuries due to external causes. Some 44% of 

injuries coded for arbitration fell in the category "Injuries 

and Adverse Effects", and an additional 24% fell either in the 

category "Signs, Symptoms and Ill-Defined Effects" or in Supple- 

mentary Class-Specific Events". Thus, two of every three 

known injuries were coded in what are the catch-alls of H-ICDA 

standard disease and injury categories.* 

Pleadings and test;Lmony in the arbitration case are often 

not as precise as in c¢.urt filings and proceedings. Thus, a 

claimed injury may have to be entered in a more comprehensive 

categu~y, based on effect rather than description of the injury.. 

Moreover, the classification scheme, as noted, was not designed 

for ~his purpose. In the absence of detail, about 12 percent 

(adjusted frequency) were classed as ill defined conditions 

and 15% in the supplemental1 category covering both specific 

and external causes (Table 14) 
It is well recognized that neither H-ICDA dr any o~her morbidity/ 
mortality classification adequately serves medical malpractice 
incidents. The H-ICDA providem a useful system, mainly because 
it is also employed by other analysts of s~milar data. 
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Fin~l diagnosis: Available information in 74% (152) of 

the arbitration cases included a final medical diagnosis of 

the condition for which the injured person sought treatment. 

It should be noted that ~h~re is no necessary correspondence 

between final diagnosis and claimed injury, which in many cases 

is not related to the treatment sought or received. For 

example, if while hospitalized for cancer therapy, a patient 

receives radiologic burns, anesthetic effects or simply breaks 

e~ ankle, there is no direct or forseeable connection between 

the condition under treatment and the injury sustained during 

the period of treatment. (Table 14a) 

Coding of the final diagnosis employed the same H-ICgA 

Classification of Diseases and Injuries which was used to code 

the principal injuF l in each case. This system is well suited 

to coding standard medical diagnosis, buu not for medical 

injuries, since it includes some thirteen categories relating 

exclusively to diseases, but the principal malpractice injury 

is seldom a disease. For the cases examined, the distribution 

of principal injury was markedly skewed; as noted, the bulk 

of c~ses fell in three categories, while there were fewer than 

five entries in most categories and no entries at all in six 

categories. Final diagnosis, on the other hand, was most 

often a disease of some kind, resulting in a more normal 

distribution, in which all but one of the code categories had 

at least one entry and most had five or more entries. 

About 20% of the final diagnoses coded fell in the H-ICDA 

category "injuries and Adverse Effects", which covers accidental 

injuries, adverse drug reactions, and similar reasons. Some 
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base: 205 cases 

table #14a 

II-ICDA code 

Final diagnosis of injured person's actual medical condition 

.-a 

Diagnosis,by categozy no. of rel 
cases free] (%) 

adjusted 
fre~ (%) 

001.0 - 136.9 
140.0 -.209.9 
210.0 - 239.9 
240.0 - 279.9 
280.0 - 289.9 
290.0 - 318.9 
326.0 - 389.9 
390.0 - 458.9 
460.0 - 519.9 
520.0 - 577.9 
580.0 - 629.9 
631.0 - 678.9 
680.0 - 709.9 
710.0 - 739.9 
740.0 - 759.9 

760.0 -768.9 
770.0 - 796.9 
800.0 - 999.9 

Y 00.0 -Y 86.9 

Infective Diseases 
Malignant Neoplasms 
Othe~ Neoplasms 
Endoerine/Nhtritional/Metabolic Diseases 
Diseases of the Blood 
Mental Disorders 
Diseases of the Nervous System 
Diseases of the Circulatory System 
Diseases of the Respiratory System 
Diseases of the Digestive System 
Diseases of the Ge~%itourinary System 
Delivery and Complications of Childbirth 
Diseases of the skin 
Diseases of the Musculoskeletal System 
Congenital Anomalies 
Certain Diseases Peculiar to Newborns 
Signs, Symptoms and Ill-defined Conditions 
Injuries and Adverse Effects 
SupDlementarY Class-Specific Events 

Unspecified 

total: 

1 0.5 
7 3.4 
5 2.4 
2 1.0 
1 0.5 
1 0.5 
5 2.4 

12 5.9 
4 2.0 

ii 5.4 
13 6.3 
13 6.3 
1 0.5 

19 9.3 
1 0.5 
0 0.0 
7 3.4 

31 15.1 
18 8.8 

0.7 
4.6 
3.3 
1.3 
0.7 
0.7 
3.3 
7.9 
2.6 
7.2 
8.6 
8.6 
0.7 

12.5 
0.7 
0.0 
4.6 

20.4 
11.8 

m{~ing 

205 i00.i 100.2 

N=205 cases (incidents) 
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13% fell in the category "Diseases of t~e Muskuloskeletal System" 

and another 12% were categorized as "Supplementary Class-- 

Specific Events", covering special examinations and other 

reasons for hospital admission. No other catego~ l accounted 

for more than 9% of final diagnoses coded. 

Distributions over H-ICDA categori6s of final diagnosis 

and principal injury in arbitration cases are of little 

intrinsic interest here, but are important for comparison with 

the corresponding data for court cases. 

O 
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Injury Severity Ratinq: The rating scale employed for 

injury severity is the nine-category scale (Table 15) used 

by the NAIC 1975-78 and DHEW/Westat 1976 closed claim surveys. 

The category "not elsewhere classifiable" was added to dis- 

tinguish cases involving only a legal and not a medical 

injury. Essentially, the scale rates injury in terms of 

resulting physical or mental disability, ascending in 

gravity from no disability to temporary disability to 

permanent partial or total disability. Ratings reflect the 

total functional and medical condition of the person 

affected, so that like injuries to different people may be 

rated differently. For example, a broken hip may have 

resulted in permanent disability for one person but only in 

temporary disability for another. 

Although injury severity rating is subject to the 

imprecision attending all matters of judgment, it is perhaps 

the single most useful data item for analysis of claim 

substance and, thus, forum input. The main reason for this 

is that severity comes closer than any other data item to 

representing in non-mcney terms the relative value or worth 

of claims, assuming liability. That is, generally the dollar 

value of potential or actual reco%ery (damages) is higher 

where the severity rating is higher. Of course, occasionally 

the injured person's age, socio-economic situation, or both, 

may substantially reduce recovery value despite a relatively 

high severity rating, or may substantially increase it 
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not withstanding a relatively low severity rating. Also, the 

claimant involved, notably .in death cases, will also affect 

total recovery, e.g., husband for wife or parent for child. 

There was sufficient information to rate severity of the 

principal injury claimed in 87% (178) of the 205 arbitration 

cases. Just over 31% (56) of the 178 cases involved permanent 

physical or mental injury, including 8 deaths. The remaining 

69% (122) involved temporary physical or mental injury and legal 

injuries (i) listed as =not elsewhere classifiable". 

Excluding death cases between 60 and 80% of the medical 

injuries entailed some degree of temporary or permanent dis- 

ability. These ranged in seriousness from minimal, short-term 

impairment of some physical function or mobility to the extreme 

condition of total impairment as quadriplegia. 

Nearly three-fourths of the ratings would be considered 

minor or less or moderately severe covering minor temporary 

or permanent injuries and major temporary disability. These 

are broad categories and tend to encompass most of the injuries 

generally associated with medical malpractice claims whether 

in litigation or arbitration. The severity patterns are 

significant in establishing the nature of cases accommodated 

by arbitration systems since it is often maintained that only 

the less serious claimed injuries are submitted to arbitration. 

A comparison of severity patterns is presented in Part iII of 

this report. 
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table #15 

Severity rating of principal injury 

rating 

I) emotional injury 

2) insignificant physical injury 

3) minor temporary disability 

4) major temporary disability 

5) minor permanent injurs" 

6) significant permanent,injury 

7) major permanent disability 

8) grave permanent disability 

9) dea~ 

O) not elsewhere classifiable 

u N K N 0~'~ 

total : 

no. of injuries 

12 

14 

39 

48 

44 

1 

2 

1 

8 

9 

27 

205  

tel 
freq (%) 

5.9 

6.8 

19.0 

23.4 

21.5 

0.5 

1.0 

0.5 

3.9 

4.4 

13.2 

i00.1 

1.1=205 cases 

902 
base: 205 case. ) 

adjusted 
freq (%) 

6.7 

7.9 

21.9 

27.0 

24.7 

0.6 

i.i 

0.6 

4.5 

5.1 

missing 

I00.i 

c~ 
frec (%) 

6.7 

14.6 

36.5 

63.5 

• 88.2 

88.8 

89.9 

90.4 

94.9 

100.0 
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Place of Injury: Since probably over 90 percent of the 

malpractice arbitration agreements signed since 1969 have 

been signed under hospital-centered programs, it is no 

surprise that patients treated at ho3pitals constituted 84~ 

of the injured persons in the cases examined. Most of those 

treated at hospitals (7t~) were inpatients, of whom ~le 

majority had been hespitalized in connection with operative 

procedures. Of the remaining 16% of injured patients no__~t 

treated at hospitals, most had been treated in physicians' 

offices. (Table 16) 

The place of incident occurrence is know for 86% 

of the cases claiming injury, to a hospital inpatient. In 

more than two-thirds of these cases the incident occurred 

either in an operatinq room (57%) or a recovery room (14%); 

in about one-fifth (21%) it occurred in a patient's room or 

bathroom; and in the remainder it occurred at another or an 

unspecified place within the hospital. Obviously, the 

operating and recovery room incidents involved surgical 

patients, although the alleged injury did not necessarily 

involve the surgical procedure itself. For example, in 

some of these cases the injury was an accidental burn or 

~;as drug-related. The incidents occurring in patients' 

rooms were mostly patient falls, with any liability attaching 

to the institution rather than to individuals. (Table 17) 
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314 
base: 205 cases 

table # 16 

Type of facility where;principal injury occurred 

no. of rel adjusted cum 
cases freg (%) freq (%) freq (%) 

144 70.2 73.8 73.8 

24 11.7 12.3 86.2 

15 7.3 7.7 93.8 

4 2.0 2.1 95.9 

hospital inpatient facility 

physician's office 

hospital emergency room 

hospital outpatient facility 

non-hospital ambulatory care 
facility 

injured person's home 

other 

unknown 

3 1.5 1.5 

1 0.5 0.5 

4 2.0 2.1 

I0 4.9 missin~ 

97.4 

97 

i00.0 

total: 205 i00.i i00.0 

N=205 
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3 ~  "~ 
base: 205 cases 

table ~ 17 

Locatioxk within hospital where injury occurred 

cum 
no. of rel adjusted adjusted 
cases fre~ (%) freq (%) freq (%) 

a/ 
not applicable 

b_/ 
operating room or suite 

patient's room or bathroom 

recovery room 

other cr unspecified location 
b/ 

unknown 

51 24.9 . . . .  

83 40.5 57.6 57.6 

33 16.1 22.9 80.6 

24 11.7 16.7 97.2 

4 2.0 2.8 i00.0 

i0 4.9 missing 

~:=205 cases 

total: 205 I00.i i00.0 

a/ i.e., hen-inpatient injury 
b/ in some cases it was known only that the injury occurred either in the operating 

- rcom or the adjacent recovery room 
c/ i.e.,--unknown whether injured person was an inpatient 
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Category of injury: The principal injury claimed was coded in 

one of seven categories which, together, are intended to cover 

the ram.ge of causes or circ~mstnaces of all injuries. In 88% 

of the cases (181 of 205) there was sufficient information to 

categorize the claimed injury (Table 18). In 77% cf these cases 

the injury was claimed to have been either treatment-induced 

(45%) or the result of lack or failure of preventive steps (32%). 
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i_/ The categories are: 

(1) Occurrence of a new abnormal condition induzed by 
treatment or prGcedure; 

(2) Incomplete cure (correction, removal) of the original 
abnormal condition; 

(3) Occurrence of a new abnorm~l condition through lack 
or failure of preventive efforts; 

(4) Performance of unnecessary treatment o~ procedure 
without complication 

(5) Failure to achieve intended goal or result (where 
original condition not medically abnormal); 

(6) Emotional and/or financial consequences of mis- 
diagnosis in the absence of an abnormal condition 

(7) Physical, emotional and/or financial consequences 
of performing ,unauthorized act(s), whether or not medically 
proper 

These categories, adapted from a question in the DHEW/Westat 
1976 malpractice claim survey, are defined and examples given 
in the Information Mam.ual. Table 18 presents this list 
through abbreviated headings. 
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table #18 

Category of p~incipal injury claimed 

category, no. 

treatment-induced 81 

failure to prevent 59 

incomplete cure 18 

f~ilure to accomplish intended goal 16 

unauthorized act 3 
i 

unnecessary treatment 3 

misdiagncsis of abnormality in its absence 2 

unl:nown 23 

tel 
freq (%) 

39.5 

28.8 

8.8 

7.8 

1.5 

1.5 

1.0 

I 

I I  .2 

i00.1 total: 205 

N= 205 cases 

D 

303 
base: 205 case~ 

adjusted 
freq (%) 

44.5 

32.4 

9.9 

8.8 

1.6 

1.6 

I.i 

missing 

100.0 

CtU~. 
f r e q  ( ~. 

4 4 . 5  

7 6 . 9  

86.8 

95.6 

97.2 

98.9 

lOO.O 
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Treatment-related injury was usually associated with 

surgery of some sort. In a number of cases, surgical material 

was unintentionally left inside the patient's body, occasionally• 

with serious effects. ~ne patient suffered neurogenic bladder 

and bowel from blockage caused by a surgical cottonoid, undis- 

covered for several months after spinal surgery.' Another had to 

undergo bowel resection owing to pre-gangrenous condition caused by 

a 7%" metal clamp left after heart surgery. A third, elderly, 

patient sustained no particular injury but had to undergo the 

trauma of additional surgery for removal of a guide wire left 

after brain-tumor surgery. Nearly all cases involving surgical 

material left resulted in payment of some indemnity. 

In other cases, the surgery or anesthesia procedure was 

the apparent cause of an injury which was not necessarily 

considered the result of negligence. In several such cases, 

the patient's teeth or dental work was evidently damaged in 

~he course of anesthesia. Other patients sustained temporary 

or lasting loss of sensation in a hand, foot, limb or part of 

the trunk from nerve damage occasioned by orthopedic or 

neurological or other surgery or, less often, by a hypodermic 

injection or £he malpositioning of an intravenous line. These 

cases were often serious, entailing apparently permanent 

effects. O~her txeatment-related injuries were insignificant, 

except cosmetically; for example, in one case the dripping 

of a chemical solution used to remove a girl's facial wart 

left he~ cheek permanently scarred. 

Of the injuries classed as "failures of prevention", 

over half resulted from hospital patient falls. Typically, 

an elderly patient, or one having reduced mobility following 
I 
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surgery, fell from a hospital bed or on the way to or from 

the lavatory. Most such injuries were minor, but a number 

resulted in hip or other fractures or head injuries that, 

because of the patient's advanced age or weakened condition, 

involved serious consequences. 

The "incomplete cure" classification typically covered 

such relatively common problems a~ delay in diagnosis of one 

or more fractures sustained in ;,n auto accident. Similarly, 

"failure to accomplish the int~.nded goal" included certain 

treatment results which, though undesired, were not uncommon 

and not necessarily considered negligent. For example, several 

such cases involved either the failure of an abortion to 

terminate pregnancy or the failure of ~ tubal ligation procedure 

to prevent conception. 
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Procedural and_diaunostic misadv6nture: In about 90% 

of cases it was determinable whether the claimed injury related 

to a medical misadventure (Table 19). Some 71% of these cases 

involved a procedural problem (Table 20); 22% involved diag- 

nostic misadventure (Table 21); a few cases involved both; and 

a small minority, perhaps 10%, involved neither. 

While there was a procedural misadventure, it was either 

surgical or directly rela'~ed to surgery (e.g., anesthesia- 

connected) in 76% of the cases. This is consistent with the 

high proportion of ~he injured persons who, at the time of 

the claim-producing incident, were hospital inpatients in 

connection with operative procedures. The medical or hospital 

procedure claimed to cause injury is known for 83% cf the 151 

cases involving procedural misadventure (Table 22). By far 

the largest group (at least 23%) were gynecological and 

obstetrical. The only other substantial group (12%) were 

oruhopedic procedures. The remaining procedural misadventure 

cases involved more than a dozen other medical specialty areas. 

Some diagnostic problem was claimed in about one case out 

of every five (Table 23). Delay in diagnosis occurred in about 

50% of the cases. Less often it was misdiagnosis of an 

abnormal condition or rarely, in its absence. The injuries 

alleged to result from diagnostic misadventure were, i~ general, 

less serious the:\ those allegedly resulting from procedural 

misadventure. 
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table # 19 

T[pe of procedural misadventuro 

procedural 
misadventure 

%% 

none 

surgical 

treatment 

anesthesia 

diagnostic 

unknown 

total: 

N=205 cases 

t 

3u9 
base: 205 cases 

adjusted 
no. of rel adjusted cum 
cases fre~ (~) freq (%) freq (%) 

54 26.3 29.2 -.- 

92 44.9 49.7 70.2 

25 12.2 13.5 89.3 

7 3.4 3.8 94.7 

7 3.4 3.8 I00.0 

20 9.8 missin~ 

205 i00.0 i00.0 
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310 
base: 205 case- 

table # 20 

Frequency and causes of procedural misadventure 

procedural misa,'ventures and causes ;%O. 

cases 

(N=205) 
rel adj 

freq (%) freq (%) 

misadventure 
causes 
(N~154) 

no. rel 
freq. (%) 

no procedural misadventure claimed 

procedural misadventure(s) claimed 

improperly performed 
more appropriate alternative 
not adequately indicated 
occasioned by misdiagnosis 
not performed 
other specified cause(s) 
cause(s) not indicated ' 

unknown whether procedural 
misadventure claimed 

total : 

54 26.3 29.2 

131 63.9 70.8 

20 

205 

9.8 

i00.0 

missing 

J 

I 0 " , . 0  

77 50.0 
ii 7.1 
I0 6.5 
6 3.9 
4 2.6 

37 24.0 
9 5.8 

154 99.9 
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table # 21 

Type of diagnostic misadventure 

diaQnos tic misadventure 
no. of 
cases 

rel 
freq (%) 

69.8 

9.8 

6.8 

2.4 

0.5 

I0.7 

100.0 

none 

delay in diagnosis 

misdiagnosis of abnormality 

no diagnosis made 

misdiagnosis absent abnormality 

unknown 

143 

20 

14 

5 

1 

22 

N=205 cases 

total: 205 

P 

306 
I 

base: 205 ca~.s 

adjusted 
fre~ (%) 

78.1 

11.0 

7.7 

2.7 

0.5 

missin~ 

100.0 

adjusted 
cum 

freo (%) 

50.0 

85 .0  

97 .5  

i00.0 
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I I - ICDA  code 

01.0 - 
06.0 - 
08.0 - 
18.0 - 
21.0 - 
30.0 - 
35.0 - 
40.0 - 
42.0 - 
55.0 - 
60.0 - 
65.0 - 
72.6 - 
76.0 - 85 
86.0 - 87 
88.0 - 90 
91.,0 - 99 

Y 00.0 - Y 87 
A168.0 - A968 
D60.0 - D 79 
H93.0 - I! 96 

05.9 
07.9 
17.9 
20.9 
29.9 
3't . 9 
39.9 
41.9 
54 9 
59 9 
64 9 
71 9 
75 9 

9 
9 
9 
9 
0 
9 
9 

N=205 cases 

308 
base: 205 cases 

table #22 

Procedures claimed to cause injury 

Procedure category no. of 
cases 

rel 
freq (%) 

adjusted 
freq (%) 

Operation on the ~lervous System 
Operatlcn on the Endocrine System 
Operation on the Eye 
Operation on the Ear 
Operation on the Hose~Mouth~Pharynx 
O[)eration on the Respiratory System 
Opeuatlon oh the Cardiovascular System 
Operation on the llemic/Lymphatic Systems 
Operatlon on the Digestive System 
Operatlon on the Urinary System 
Operatlon on the Hale Genital System 
Operation on the Female Genital System 
Obstetrical P[ocedures 
Operation on the l~usculoskeletal System 
Operation on the Breast 
Operation on the Skin/Subcutaneous Tissue 
Hisc Diagnost'c/Therapeutic Procedures 
Supplement,zxy Class-Specific Events 
Anesthesia Procedures 
Treatment with Dz. 
Other. Hospital Procedures 
?Io Procedural Misadventure 

Unspecified 

8 
1 
2 
0 
7 
1 
3 
0 
8 
0 
2 

29 
1 

15 
6 
5 

22 
2 
5 
0 
9 

54 

25 

3.9 
0.5 
1.0 
0.0 
3.4 
0.5 
1.5 
0.0 
3.9 
0.0 
1.0 

14.1 
0.5 
7.3 
2.9 
2.4 

10.7 
1.0 
2.4 
0.0 
4.4 

26.3 

12.2 

6.3 
0.8 
1.6 
O.O 
5.6 
0.8 
2.4 
0.0 
6.3 
0.0 
1.6 

2~.Q 
0.8 

11.9 
4.8 
4.0 

17.5 
1.6 
4.0 
0.0 
7.1 

missing 

total: 2 0 5  • 9 9 . 9  1 0 0 . !  
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307 
base: 205  cas~. 

table # 23 

Frequency and causes of diagnostic misadventure 

diagnostic misadventures and causes 

no diagnostic misadventure 

diagnostic misadveqt~}re claimed 

failed to request diagnostic test 
failed to request x-ray(s) 
misinterpreted x-ray(s) 
ina4equate examination 
misinterpreted diagnostic test 
other specified cause(s) ' 
cause(s~ not indicated 

unkno~.;n whether diaqnostic 
misadventure claimed 

total: 

no. 

143 

40 

22 

205 

cases 
N=205) 

rel 
freq (%) 

69.8 

19.5 

i0.7 

I00.0 

adj 
freq (%) 

78.1 

21.9 

missing 
! 

~oo.o 

misadventure 
causes 
(~T=51) 

no. re! 
freq (% ] 

13 25.5 
I0 19.6 
8 15.7 
5 9.8 
2 3.9 
4 7.8 
9 17.6 

51 99 .9  
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I. Basis for Claim 

The first part of a malpractice case requires a description 

of the injured person and the injury_ on which the demand for 

recovery is based. At this stage, comparable characteristics 

of the defendants are described in relation to numbers of 

claims, numbers subject to arbitration and, for physicians and 

other professionals, the specialties which are represented. 

Number of defendants: The 205 arbitrations were based 

on incidents which generated claims against 405 known 

defendants. About three-fourths were resolved in arbitration 

and the balance outside, under court jurisdiction. These 

included cases in which 23 claiE~ were not resolved at all in 

arbitration and 30 in which a claim against one or more 

defendants was similarly concluded outside of arbitration. 

Defendants Involved in Arbitration Claim and Incidents 

Kesolved In Arb'n 

Resolved Ou:side of Arb'n 

"'util: 

No. of Defendants Incidents 

296 182" 

109 23 

405 205 

Includes 30 in which one o- tore clai~ms were resolved 
outs" ~e of arbitration, thus .- to.~a '_ cf ~3 (i~,cluding 
23) ;~re so -~_sn;,ed. 

The 205 ~. £trations in%~1.ved f-om ene to eight defendants, 

principally f_.~:~ .~ ~"able 24). For this sample, t_he Lotal nunLber 

of defendants "s known for 86% of -D. idents. Of these, 49% 

• involved just one defendant; 29% involved two defendants; and ; 

[ 



the remaining 19% involved three or more defendants (Table 25). 

For 84% of these incidents, all defendants were at least 

initially party to the arbitration. 

These figures indicate that the bulk of incidents which 

have led to arbitration generated claims against only one or 

two defendants and, correspondingly, that the great majority 

of arbitrations have involved all claims associated with the 

underlying incidents. 

Just over three-fourths of the defendants who were party 

to arbitration were either from California or Michigan, just 

as three-fourths of the arbitration cases were from those two 

states. Of the remaining one-quarter of the defendants who 

were no__~t party to arbitration, most were from New York, 

Washington or Minnesota. 

Of the 30 cases in which all claims were resolved outside 

of arbitration, essentially the saree pattern was observed (Table 

26). H~if (16 of 30) had only one defendant and a fourth two. 

Thus, three fourths of all such cases had one or twc defendants 

only. 

Interestingly, of the 109 defendants against whom the claim 

was nc__~t resolved in arbitrate.on, a somewhat larger than 

expected proportion (85%) were from either California or 

Michigan. This may be due to the hospit=i-based nature of the 

statewide arbitration programs in ~qese states. As a result, 

c:aims against some doctor defendants have to be pursued in 

court when they did not subscribe io the blanket arbitration 

agreements signed b-, the majority of their colleagues on the 

hcspiutls' medic;l staffs or do rot jvin the arbitration following 

the claim or dema~.d. 
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413 
bas~: 205 cases 

m 

table # 24 

Number of defendants in arbitration, per case 

no. of no. of rel adjusted 
defendants cases freq (%) freq (%) 

one 117 57.1 57.4 

two 55 26.8 27.0 

three 21 10.2 10.3 

four 4 2.0 2.0 

five 3 1.5 1.5 

six 2 1.0 1.0 

seven 1 0.5 0.5 

eight 1 0.5 0.5 

unknown 1 g.5 missing 

total: 205 i00.i 100.2 

N=205 case~ mean 1.706 
median 1.372 
mode 1.000 
range 7.000 

cum 
freq (%) 

57.4 

84.3 

94.6 

96.6 

98.0 

99.0 

99.5 

I00.0 
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table 0 25 

e 

413 + 414 
base: 205 cases 

Total number of defendants, per incident 

no. of no. of tel adjusted cum 
defendants freq (%) freq (~) freq (%) 

one 86 42.0 48.9 48.9 

two 51 24.9 29.0 77.8 

threo 18 8.8 I0.2 88.1 

four 7 3.4 4.0 92.0 

five 8 3.9 4.5 96.6 

six 3 1.5 1.7 98.3 

seven 1 0.5 0.6 98.9 

eight 2 1.0 i.I i00.0 

unknown 29 14.1 missin~ 

total: 205 I00.i i00.0 

N=205 cases 
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414 
base= 

table #26 

Number of defendants in addition to those in arbitration, per incident 

Ctlm 

rel adjusted adjusted 

no. of defendants no. of cases fre~ (~) freq (%) freq (%) 

none 147 71.7 83.1 83.1 

one 16 7.8 9.0 92.1 

two 8 3.9 4.5 96.6 

three 2 1.0 i.]. 97.7 

four 3 1.5 1.7 99.4 

five 1 0.5 0.6 100.0 
t 

unknown 28 13.7 missing 

N= 205 cases 

total: 205 i00.I I00.0 

J 

mean 0.301 
median 0.095 
mode 0 
range 5 

205 cases 
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Insurance: At least 270 (67%) of the known defendants 

associated with the incidents underlying the 205 arbitration 

cases were conventionally insured for medical professional lia- 

bility. Some 18 different carriers were identified, which insured 

one or more of them. At least 15 more (3%) of the 405 defendants 

were known to be either self-insured or had no provision at all for 

medical liability judgments. It is not known whether the 

remaining 120 defendants (30%} were conventionally insured, self- 

insured or uninsured. 

Of the 270 defendants whose insuror is known, 94 (35%) in 

California--mostly hospitals--were insured by the same carrier. 

While no other insuror alone covered more than 10% of these 

270 defendants, a total of 77% were insured by just six of the 

18 different carriers. 

Defendant tl~e: Of the 405 known defendants, about 62% (252) 

were individuals and about 36% (144) were institutions. The 

remaining 2% (9) have not been identified. Some 96% of the 

individuals were physicians (doctors of medicine or osteopathy) 

and the rest were dentists, registered nurses, or other health 

care professionals or technicians. Of the institutions, 95% 

were hospitals and the rest were clinics or professional 

practice groups (Table 27). 

Among the physician defendants in arbitration, the commonest 

specialty was obstetrics and gynecology., accounting for almost 

20% of the total. Only one other specialty group represents 

more than 10% of the total--orthopedic surgery at 12%. These 
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table @27 

505 
base: 

Defendant category 

no. of ~ re! adjusted 
defenc]ants freq (%) freq (%) 

individuals 252 62.2 

physician- 242 61.1 
other professional I0 2.5 

institutions 144 35.6 

hospital 137 34.6 
clinic 3 0.8 
other 4 1.0 

4 

205 cases 

unkno~In , 9 2 2 %'~ 

total: 405 ]SO.0 i00.0 

J 

~J= 405 defendants 

a/ doctor cf medicine or osteopathy 
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two specialties plus general surgery_ (9%) and plastic surgery 

(8%) constitute almost half of all physician defendants; the 

remaining half includes at least 15 other medical specialties 

(Table 28). 

Type of practice is known for about half the individual 

defendants: 82~ were private practitioners and 18% were 

salaried employees at the time of the malpractice incident 

(Table 29), 

Defendant a~e: Age at ~he time of the claim-produclng 

incident was recorded to the nearest year for those individual 

defendants who were doctors of medicine or osteopathy, dentists, 

oral surgeons, or other medical professionals (e.g., podia- 

trists) who are usually private practitioners. Of 225 such 

individual defendants whose age is known, over 87% were 

between 31 and 60. Two-thirds were 50 or under, and 63% were 

between 31 and 50. The mean and median ages were close to- 

gether at 45.5 and 44 years, respectively, an indication that 

this age distributioxL would likely change little with added 

data and thus is probably representative of such defendants 

in malpractice claims generally (Table 30). 

Data capture rates are relatively low for physician 

defendants' board certification status and leng~ of individual 

practitioners' professional relationship with the injured 

person. Based on 96 physicians, 60% were board certified in 

the specialty they were practicihg. As to length of professional 

relationship, 63% .'knew the injured person for less than one 
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month, and over 80% had treated or known the injured person 

less than two months. These figures reflect the relatively 

high proportion of claims against specialists to whom patients 

had been referred in connection with specific, limited- 

duration surgical or medical treat~-ent that prima~$-care 

physicians usually do not provide (Table 31). 
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base: 513=I 
(182 of 205 cases) 

table #28 

aJ 
Type and medical s~ecialty of defendants in arbi-tration 

PHYSICIANS (MDs and DOs) 

obstetrics & gynecology 
orthopedic surgery 
general surgery 
plastic surgery 
anesthesiology 
general practice 
internal medicine 
radiology 
thoracic surgery 
urology 
neurosurgery 
family practice 
cardiovascular disease 
¢,phthalmology 
otolaryngolog~, 
administrative medicine 
Dathoiogy 
2ediatrics 
psychiatry 
~specified specialty 

OTHER I~DIVIDUALS 

no. 

all de~endants 
tel 

freq (%) 

MDs and DOs ...... 
adjusted adjusted cum 
-freq-(~l ..... freq(~ .... ~req-~) ---~ 

161 54.4 --57~I 

32 
20 
15 
12 
Ii 
ii 
i! 
9 
9 
8 
6 
5 
2 
2 
2 
! 

1 
1 
1 
2 

i0 3.4 3.5 

oral surgery 3 
dentistry 1 
podiatry 1 
registered nurse 4 
technician 1 

19.9 19.9 
12.4 32.3 
9.3 41.6 
7.5 49.]. 
6.8 55.9 
6.8 62.7 
6.8 69.6 
5.6 75.2 
5.6 80.7 
5.0 85.7 
3.7 89.4 
3.1 92.5 
1.2 93.8 
1.2 95.0 
1.2 96.3 
0.6 96.9 
0.6 97.5 
0.6 98.1 
0.6 98.8 
i. 2 i00.0 

I:;STITUTIONS iii 37.5 39.4 

hos2ital 109 
clinic 2 

U~:?:NO~: 14 4.7 miss ing 

total: 296 i00.0 i00.0 99.7 

:~=296 defendants 

1~-~.e., defendants wi~h respect to whom the claim was resolved in 
arbitraticn 
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table # 29 

a/ 
Medical professional defendants'- type of practice 

all defendants 

no. of rel 
de fend~nts freq (%) i 

private practice 115 

medical group 
solo 
independeht contractor 

employed practitioner 23 

intern or resident 
hospital-based physician 
other 

unkno~vn 

68 
43 
4 

I0 
8 
5 

• I 

507 
base: 205 eases 

medical professionals 
tel. adjusted 

freq (%) ' freq (%) 

28.a 44.2 83.3 

5.7 S.8 16.7 

122 30.! 46.9 

~5,B not a medical professional 145 

total: 405 

N=405 defendants 

100.0 

a/ includes physicians, dentists and podiatrists 

99.9 

49.3 
31.2 
2.9 

7 2 
5.8 
3.6 

misslnq 

J 

i00.0 100.0 
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G $ 

205 cases 

table ~ 30 

a/ 
Age of indLvidual defendants- 

I 

I 

age range no. of rel ~djusted cum 
(~ears) individuals freq (%) freg (%) freq (%) 

30 and under 9 3.5 4., 4.0 

31 - 40 74 28.5 32.9 36.9 

4i - 50 68 26.2 30.2 67.1 

51 - 60 54 20.8 24.0 91.1 

61 - 70 . 19 7.3 8.4 99.6 

over 70 1 0.4 0.4 I00.0 

tm):ncwn 35 13.5 missing 

t6t=l: 260 100.2 99.9 

(% 

l:=260 defendants (of total of. 405] mean 45.627 years 
median 44,9 
mode 40 
range 74 

a/ including HDs, DOs, dentists, oral surgeons and podiatrists 
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base: 513=1 
(182 of 205 caius) 

table # 31 

Length of professional relationshi P with In~ured person 

timQ range no. of a_/ tel adjusted cum 
(months) defendants freq (%) freg (%) freq (~) 

less than 1 61 35.9 63.5 63.5 

1 - 2 17 I0.0 17.7 81.3 

3 - 6 2 1.2 2.1 83.3 

7 - 12 4 2.4 4.2 87.5 

13 - 24 4 2.4 4.2 91.7 

over 24 8 4.7 8.3 I00.0 

unknown 74 43.5 missing 

not applicable 124 NA - -  

total: 294 

N=I70 defendants (of 294) 

I00.I i00.0 

a-7-- p--~-~ians and othsr professional practitioners (e.g. dentists, podiatrists) 
~/ institutiona.~ defendants and individuals such as nurses and technicians 
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Cate~or~ of claimed liability: The main basis claimed for 

liability An each case was fixed in one of a set of seven general 

categories which broadly cover established theories or bases for 

medical institutional or professional liability. These cate%~ries, 

listed below, were denominated not along strictly legal lines 

but conceptual'.y, with a ~iew to the co.non bases for medical 

malpractice claims: 

l) negligent or substandard diagnosis or treatment (or 
both), where injury, was claimed to result indirectly 
from late diagnosis or misdiagnosis or directly from 
treatment rendered 

2) failure to diagnose, consult or refer as required or 
appropriate, where injury was claimed to result 
indirectly from a practitioner's failure to make a 
proper diagnosis or to consult wit~ or refer the 
patient to an appropriate specialist 

5) fail,ure tO disclose risks or otherwise to obtain proper 
or adequate consent for treatment, covering claims 
based chiefly on lack of proper consent for treatment 
rendered 

4) outcome of treatment net in accord with contract, 
guaranty or warrenty, usually in connection with 
elective treatment (e.g., sterilization, abortion, 
cosmetic surgery) 

5) breach cf duty to patient, whether or not directly 
involving treatment; usually connected with actions 
or failures by nurses or other hospital employees 

6) failure to observe requirement of statute, regulation, 
rule or sanction (e.g., failure to get autopsy per- 
mission; illegal drug prescription) 

7) action, omission or conduct for which liabilihy could 
ensue independent of patient-provider relationship, 
covering claims which could have been pursued on 
grounds other than medical liability (e.g, harassment 
or assault of a patient) 

The list was developed by review of malpractice cases generally, 

in the arbitration data base and e.sewhere such as the NAIC 

survey, to reflect the grounds for malpractice claims. They 
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include both failures to meet medical professional standards 

and legal requirements. The principal basis for medical mal- 

practice, as is well known, is negligence or substandard treat- 

ment and some type of breach of duty to observe conditions 

essenti~i for diagnosis or treatment. In parallel, the prLncipal 

legal basis in contemporary suits, rests on failures to meet 

specified promises or contracts or unauthorized action, i.e., 

failure to disclose or lack of informed consent. 

The majority of cases in the data base result from pre- 

claim agreements. Thus, generally, there woui," be no selection 

or rejection of arbitration based on ~ nature of the injury 

or claim. In this respect, therefore, arbitration should 

correspond with litigation. 

Some 57% of codable cases were based on alleged substandard 

diagnosis or treatment, while another 18~ were based on al!eqed 

breach of duty to patients. Thus, 75% of cases fell in two 

categories. The remainder were split among four of the other 

five categories (none of th= cases examinE~ was based on 

category 6 liability, i.e., {allure to observe statute). (Table 32) 

The distribution of arbitration cases appears to be similar 

to that found for medical ~al~ractlce generally. Approximately 

90% of the cases could be coded; only one category was used for 

each case. 
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table # 32 

Category of liability claimed 

rel 
No. freq (%) 

substandard diagnosis or treatment 105 

breach of duty 32 

lac:- of consent 18 

breach of contract 15 

failure to consult ii 

action for which liability may ensue 
independent of patient-provlder relation 2 

22 unknown . 

4DI 
base: 

$ 

205 case 

N=205 cases 

cum 
adjusted adjusted 
freq (%) freq (%) 

51.2 57..4 57. 4 

15.6 17.5 74.9 

8.8 9.8 84.7 

7.3 8.2 92.9 

5.4 6.0 98.9 

1.0 i.i 

i0.7 missin9 

total: 205 !O0.O' : i00.0 

I00.0 
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Legal issues in arbitration: Cases were examined for the 

specific legal issue raised, that is, the response by the 

Jefendant to the claim or charge by the plaintiff. Generally, 

these fall into three categories: denial, justification or 

lack of jurisdiction cr standinq. The latter are, in effect, the 

threshold issues which are determined without reaching the merit 

of the case. For example, whether the matter is arbitrable, 

whether the claim was timely brought or whether the defendants 

named are proper parties. Since• closed arbitration case files 

do not always include opinions or a full statement of the 

reasoning for the award, it is not always possible to establish 

the legal issue and no assumptions were made. Cases entered in 

the arbitration forum but settled by the parties rarely pro- 

vided information on which to determine the legal issue. For 

this reason only 54% of the arbitrations examined wnre considered 

sufficient to yield legal issues. (Tabl& 33) Another 2% of 

arbitrations were resolved at early stages clearly without 

developing far enough for formal statements of legal issues to 

emerge. Threshold issues, raised in 18% of cases for which legal 

issues were coded %~re about e~aaliy divided bet~een the 

statute of limitations am.d various issues of arbitrability of 
i_/ 

claims asserted. Of the substantive issues, by far the ccmmonest 
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l/ Of course, in many other cases all issues of arbitrability 
-- were resolved in court, prior to arbitration. 
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base: 205 cases 
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table # 33 

Legal issues or doctrines raised in arbitration 

no issue raised 

legal issue or doctrine raised 

threshold 
issues 

I arbitrability 
I statute of limitations 
I 

other 
issues 
or 

doctrines 

re_~s i~ lo~uitur 
informed consent 
neglect 
comparative/contrlbutory negligence 
scope of consent 
products liability 
respondeat s~pel o[ 
punitive damages 
strict liability 
abandonment 

unknown what issue(s), if any, wera raised 

cases 
(~J=205) 

no. freq (%) 

5 2.4 

iii 54.1 

89 4 3 . 4  

issues 

no. freq [%) 

14 9 . 2  
12 7 . 9  

52 3 4 . 2  
33 2 1 . 7  
20 1 3 . 2  

7 4 . 6  
6 3 . 9 .  
2 1 . 3  
2 1 . 3  
2 1 . 3  
1 0.7 
1 0.7 

I 
! 
{ 

J 

total: 205 99.9 152 I00.0 t 
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was re_~s ips____aa loquitur, which was raised in nearly half the 

cases coded. If found applicable, res ipsa establishes a 

presumption that t_he event resulting in injury would ordinarily 

not have occurred without negligence, burdening the defense 

to show otherwise. This is usually a decided advantage for 

the claimant and, thus, it is no surprise that res ipsa is 

evidently so often asserted. Furthermore, a substantial 

share of incidents in health care, as opposed to other 

contexts which commonly generate negligence claims, inevitably 

have at least the appearance of true res ipsa situations. 

An obvious example is the still relatively common incident 

in which surgical material is inadvertently left inside a 

patient's body after an operation. Res ipsa situations 

usually fall in the liability category covering substandard 

treatment which, accordingly, included more than half of 

all cases. 

The second most frequent issue was that of informed 
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consent for treatment, which was raised in 30% of the coded 

cases. A related issue--whether the treatment rendered 

fell within the scope of the consent obtained--was raised 

in another 6% of cases. The third commonest issue, raised 

in about 18% of cases, was that of simple neglect (of patient 

or duty), usually by nursing or other hospital employees. 

This issue covered the substantial number of cases involving 

injuries sustained in falls by unattended patients, either 

! 

in their rooms or elsewhere in the hospital. 

i_/ Literally, "the thing speaks for itself". 

In several 
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67 

such cases the defense claimed that patients had contributed 

to ~heir injuries by ignoring warnings or instructions to 

ring for aid in ambulating, even if only from bed to lavatory 

and back. 

A half dozen other legal issues or doctrines were asserted 

only in one or two cas~s each, most often only secondary 

to or in connection with one of the more common issues dis- 

cussed above. For example, the doctrine of respondeat superior, 

under which hospitals may be liable for negligence by their 

employees, was of course asserted in the context of alleged 

neglect by nurses or other employees. 
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Derivative claims incidence: In 94% of the cases examined, 

the patient who allegedly sustained injury as a result of medical 

negligence was also the person who signed the arbitration agreement 

as well as the sole or main claimant in arbitration. In about 

one out of every five such cases, there was at least one addi- 

tional claimant, most often the patient's spouse (claiming loss 

of consortium). In the 5% of cases iF. which, the injured 

patient was not a claimant, the person either did not sign the 

arbitration agreement because a minor or otherwise legally 

incompetent,or else became legally incompetent or died after signing 

the arbitration agreement and receiving medical care or treatment. 

Several of these derivative claims (brought by someone 

other than the injured person) raised legal issues regarding 

enforceability of the arbitration agreement. Such issues 

included whet~her a patient who becomes mentally incompetent 

after signing an arbitration agreement is necessarily bound by 

it, and whether heirs or executors of a decedent who had signed 

an arbitration agreement are bo,~nd by it. However, most 

derivative claims in which the injured patient was a minor or 

legally incompetent in the first place, were based on an arbi- 

tration agreement that had been signed by the person who 

ultimately pressed the claim. Such a surrogate claimant (spou.~e, 

parent, or adult sibling or child) was therefore not likely 

to contest arbitration. 
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Total monetar".J claim in arbitration: Total monetary 

claims in arbitration included any amounts specified for 

economic loss ("special damages" in legal terms) as well 

as amounts claimed for pain and suffering and any other non- 

economic damages ("general damages" and, occasionally, 

"punitive damages" in legal terms.) 

Although dollar claims need not be specified in an 

arbitration demand or submission, they were specified for 

78% of the cases examined. The median claim was just under 

$50,000. Although claims ranged in amount from the hundreds 

of dollars to $2.5 million, about ~o-thirds did not exceed 

$i00,000. More than half of these were for amounts between 

$i0,000 and $50,000, including 22 cases in which there was a 

claim ceiling of $25,000 under the terms of the arbitration 

program involved. (Table 34) 

Note: Because monetary claims in medical malpract3ce 

are often unrealistic, many ~ecent medical malpractice 

statutes prohibit such a statement (ad damnum). The amounts 

claLT, ed were, in many instances, intended for •negotiation 

rather than, as expected, recoveries. Statements of claims, 

whether in litigation or arbitration, 9,ould likely be the 

same. Accordingly, any analysis of such demands, as presented, 

must be understood solely as requests to initiate a 

proceeding rather than as calculated expectations of 

inder~ntiy. 
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205 cas~ 

table # 34 

Monetary claim in arbitration initially 
a_/ 

dollar range 

up to 5,000 

5,001 to i0,000 

10,001 to 20,000 

20,001 to 50,000 

50,001 to i00,000 

I00,001 to 250,000 

250;001 to 500,000 

500,001 to 1 million 

over 1 million 

unspecified/unknown 

no. of 
cases 

tel 
freq (%) 

2.4 

5.9 

13.2 

21.5 

8.8 

12.7 

7.3 

5.4 

1.5 

21.5 

5 

12 

27 

44 

18 

26 

15 

ii 

3 

44 

ad j us ted 
freq (%) 

3.1 

7.5 

16.8 

27.3 

11.2 

16 .i 

9.3 

6.8 

1.8 

missin~ 

cum 
freq (%) 

3.1 

10.6 

27.3 

54.7 

65.8 

82.0 

91.3 

98.1 

100.0 

total: 205 100.2 i00.0 

-.% 

j /  

(, ' 

x 

• / 

gZ=205 cases mean $ 197,202.375 
median 49,992.305 
mode 25,000 
range 2,500,000 

a/ In 22 of the 205 cases, the claim coiling was $25,N00 under the terms of the 
- arbitration program, which was based on postclalm agreement to submit the 

matter to arbitration. 
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Claimed economic loss: Full information on the injured 

person's monetary claims for economic loss was available An 

roughly half the cases. Even in some of these cases, the data 

available may not have represented total or final amounts claimed 

for each of the main categories of economic loss--medical costs, 

wage loss, and other costs. Frequently, the available records 

included only a partial enumeration or initial estimates of 

clai~Lq in these categories. Thus, the tabulated data (Tables 

35-37) represents specified amounts for which recovery was 

sought at some point in the proceeding, but not necessarily the 

total medical or other expense, or wage loss, incurred or 

anticipated for the injured person due to the claim-producing 

incldent. 

Pot one thing, in many cases part or all of any economic loss 

may have been borne by a third party on behalf Df the injured 

as an insured or otherwise eligible person under some fcrm of 

private or social insurance. Or, occasionally, economic loss 

was absorbed directly by government, as where the injured was 

an inmate at a public institution. In at least two cases, a 

third-party payor of medical expenses joined arbitration as 

an intervencr and eventually recovered at least ~ portioh of 

such expenses out of the indemnity awarded to the claimant. In 

most cases, however, third-party payors apparently did not 

seek reimbursement of expenses or losses absorbed on behalf 

of the injured person. Accordingly, t~he tabulated economic 

loss data represent only amounts claimed, as known from available 

sources, and not the total economic cost to t~he injured persons. 
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Incurred medical expenses were claimed in roughly four 

cases of every five for which such information was available. 

Claimed amounts ranged from under $100 to over $33,000. The 

typical (median) claim was $2,273. Some 75~ of such claims 

were under $5,000, and only 12% exceeded $10,000 (Table 35). In 

contrast, incurred wage loss claims were relatively infrequent 

but more substantial. Incurred wage loss was claimed in roughly 

one case out of three, with the median claim being $4,932. Only 

20% of incurred wage loss claims exceeded $!0,000, however 

(Table 36). 

The distribution of incurred medical expenses plus incurred 

wage loss combined yields a pattern somewhat like that for_._ 

claimed medical expense alone: claims were made in four out of 

five cases and in most they totalled under $3,000; in less than 

one case in four did such claims total more than $10,000. 

These combined claims (medical plus wage) for incurred econo~dc 

loss reached to about $72,000, however, averaging nearly 

$i0,000 for the 60 cases in which a combined amount was claimed 

(Table 37). 

it" 

q 

| 

F 

%. 

} 
I 

. . 

j 



I t ,  



¢ • • % 4 • • 

b a s e :  205 c a s e  

¢* 

table #35 

Incurred medical expenses claimed 

dollar range 

0 

1 to 1,000 

1,001 to 2,000 

2,001 to 3,000 

3,001 to 5,000 

5,001 to i0,000 

I0,001 to 20,000 

over 20,000 

unknown * 

cum adjusted 
no. of rel adjusted adjusted non-zero 
cases freq (%) freq (%) freq (%) freq (%) 

10 8.8 19.4 19.4 -- 

18 8.8 19.4 3S.7 24.0 

14 6.8 15.1 53.8 18.7 

13 6.3 14.0 67.7 17.3 

ii 5.4 11.8 79.6 14.7 

i0 4.9 10.8 90.3 13.3 

6 2.9 6.5 96.8 8.0 

3 1.5 3.2 i00.0 4 8 
J 

112 54.~ missing 

~=205 cases 

total: 205 I00.0 100.2 
° 

all amts. non-zero amts. 
mean ~ 3,594.215 --4,456.827 
median 1,547 2,273.50 
mode 0 
range 33,312 
aggregate 334,262 

~i.e., unknown what amount of incurred medical expense, if any, was claimed 

i00.0 
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405 
base: 

A 

2(,." cases 

t a b l e  036 

Incurred wa@e loss claimed 

d o l l a r  range 

0 

no. of rel adjusted 
cases f rcq (%) freq (%) 

77 37.6 69.4 

adjusted 
zson-zero 
~roq (%) 

1 to 1,000 7 3.4 6.3 20.6 

1,001 to 5,000 

5,001 to I0,000 

i0,001 to 50,000 

I0 4.9 9.J 29.4 

10 4.9 9.0 29.4 

6 2.9 5.4 17.6 

over 50,000 

unknown * 

1 0.5 0.9 

94 45.6 mlsslng 

total: 205 99.8 i00.0 

2.9 

99.9 

0 "  

J 

I 

N=205 cases all known amts. non-zero amts. 
mean $ 3,1!0.~0-~-- ~ I0,155.529 
median 1.104 4,932 
mode 0 
range 60,000 
aggregate 345,288 

* i.e., unknown what amount of incurred wage loss was claimed, or whether 
incurred wage loss was claimed at all 
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I 403 + 405 
base~ 205 cases 

i 

table | 37 

sl 
Incurred economic ]oss. clalmed- 

no. of rel adjusted eum 
dolla~ range cases freq. (%} freq (%} freq (~) 

0 16 7.8 21.1 21.1 

1 to 1,000 11 6.3 17.1 38.2 

1,001 to 2,000 5 2.4 6.6 44.7 

2,001 to 3,000 9 4.4 11.8 56.6 

3,001 to 5,000 5 2.4 6.6 63.2 

5,001 to i0,000 i0 4 9 13.2 76.3 
I 

i0,00~ to 20,000 i0 4. 9 13.2 89.5 

20,001 to 50,000 6 2.9 7.9 97.4 

over 50,000 2 1.0 2.6 I00.0 J 

unknown 129 62.9 missing 

total: 205 99.9 100.1 . 

' no~-zerc 
adjusted 
freq (q| 

mm 

21.7 

8.3 

15.0 

8.3 

16.7 

16.7 

I0.0 

3.3 

i00.0 

N=205 cases 

a/ 
b_/ 

all amts. non-zero amts. 
mean $ 7,289.156 $ 9,232.933 
median 2,294.50 4,367.50 
mode 0 
range 71,816 
aggregate 553,976 

total of claimed medical e~:pgnse and wage loss Incurz'ed 
i.e., total claimed incurred economic loss claimed is currently unknown 
in whole or in part 
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Part[ Representation: Parties in arbitration may be 

represent~ by counsel or by themselves (pro se). In the oases 

with such data, 177 (of 200) or about 89% of claimants and 

317 (of 325) or 98% of defendants were represented in arbitra- 

tion by at#orneys (Tables 38, 39). One of the claimants and 

three of the defendants in these cases was represented by 

persons other than attorneys. In 22 cases claimants brought 

arbitration without attorney or other representation, bat it 

appears that, in some instances, the claimant was receiving 

legal advice from an unidentified source. A @efendant appeared 

without counsel, however, in only five cases. Others, such a 

nominal parties and some defendants named bu~ not party to 

arbitratlon were also not represented by counsel. The pro se 

claimant cases were apparently minor, for the most part, or 

of such questionable liability that an attorney was not available- 

i 

i 
ii 
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817 
base: 

table # 38 

Claimant representatzon in arbitration 

no. of 
cases 

177 attorney 

self 22 

1 other person 

did not appear 3 

unknown ' 2 

rel adjusted 
frea (%) fre (%) 

86.3 88.5 

10.7 Ii.0 

0.5 0.5 

1.5 

1.0 

m -  

miss in_~_______ " 

[;= 205 cases 

total: 205 i00.0 i00.0 

205 c a s e s  
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table # 39 

Defendant representation in arbitration_ 

no. of 
defendants 

317 
attorney 

5 
self 

3 
other person 

unknown party status or representation 14 

nominal party, not represented 16 

not part? te arbitration 59 

total : 405 

base: 205 case~ 

tel adjusted 
fre '(%) fre (%) 

93.5 97.5 

1.5 1.5 

0.9 0.9 

4.1 missing 

I00.0 99.9 

N=405 defendants 

. . . . . .  l - ~ ] 
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J. Outcomes 

This section discusses the dispositions reached for the 

closed arbitration cases in the data base. Dispositions are of 

two types (a) administrative and (b) substantive. Administrative 

factors include the stage at which the case was closed, pro- 

ceedings involved, elapsed time periods, and costs associated 

with processing and indemnity. Substantive resolutions cover 

claims indemnified by type (win/lose ratios) and amounts. In 

summaz~;, selected administrative and substantive factors are 

cross-analyzed to determine the relationship between such 

variables as type of claim (injury severity), processing time an 

and resolution. 

Case disposition and claim resolution: Some 92~ (ig8) of 

the arbitration cases resolved the claim with respect to at 

least one defendant. The other 8% (17) did not resolve any 

claims in arbitration. This occurredwhen claims were removed 

from arbitration to court or were not remanded from court to 

arbitration, mos~ often because one or more defendants had not 

signed any preclaim arbitration agreement and declined to 

submit to arbitration postclaim. Forum straddle, i.e., where 

claims were submitted to court and arbitration, occurred in several 

cases. Where the arbitration proceeding did resolve at leasu 

one claim, the resolution was attributed to the arbitration 

forum either by party action or arbitral decision. (Table 40) 
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611 
base: 205 cases 

table # 40 

Mode of case disposition 

disposition mode 
no. of 
cases 

resolved in arbitration by party action 
aj 

negotiated settlement 

82 

51 

withdrawn by claimant 25 

abandoned by claimant 2 
b_/ 

other/unspecified 4 

re___solved by arbitral decision 106 

decision on the merits 102 

dismissal on technical ground 
c_/ 

not resolved in arbitration 17 

rel 
freq (%) 

42.0 

24.9 

12.2 

1.0 

2.0 

51.7 

49.8 

2.0 

8.3 

adjusted 
freq (%.~ 

43.6 

27.1 

13.3 

i.i 

2.1 

56.4 

54.3 

2.1 

total: 

IJ=205 cases which entored arbitration 

205 I00.0 I00.0 

a_/ includes 2 awards upon settlement (consent awards) 

b_/ split forum or unspecified party action 

c_/ either removed from arbitration to court, or forum straddle 





a 

p I 
Disposition mode: Of the 188 arbitrations which disposed 

of claims, 56% resulted in a decision by the arbitrator(s) 

while 44% were concluded by party action, without any arbitral 

decision. Arbitrators decided ther merits of at least one 

claim in 54% (i02) of the cases and dismissed another 2% (4) 

on technical grounds, including non-arbitrability, statute of 

limitations, and failure of claimant to comply with an arbitral 

ruling concerning discovery. In 27% (51) of cases concluded 

by party action, the parties negotiated a payment to resolve 

one or more claims. Claimants withdrew all claims filed in 13% 
I_/ 

(25) of the3e arbitrations and abandoned them in another i% 

(2). In the remaining 2% (4) the methods of closure in arbi- 

7 

q 

i 
i 
J 
I 

i 
t 

I 
! 

i 

tration was peaceful; the claims were either settled or withdrawn 

(Table 40). 

Defendants: Claims were made against a total of 405 defendants 

in connection with the incidents underlying the 205 arbitrations. 

Proceedings were initiated in arbitration against 86% (348) 

of these defendants; the others were not party to arbitration. 

Claims with respect to 73% (296) of the total of 405 were 

resolved in arbitration (Table 41). Almost all of the rest-- 

28 were uruknown or questionable --were resolved in court. 

About 55% (162) of these 296 claims were resolved by 

arbitral decision (award) and 45% (134) were resolved in 

arbitration by party-action. Of the entire total of 296, 25% 

(74) were settled; i.e., by pav~.ent of a negotiated indemnity. 

Thus, of ~ne 134 claims decided by party action, settlements 

i/ In some of these cases, however, the claimant continued 

to pursue recovery in court from one or more defendants 
who were not party to ~he arbitration. 

J 





! 
/ 

/ 

table # 41 

Defendants by forum of e lalm disposition 

forum of claim 
disposition 

no. of 
defendants 

513 
base: 205 cases 

arbitration 

court 

not arbitration or court 

%lnhnown 

296 

81 

2 

26' 

total: 405 

N=,I05 defendants 

rel adjusted 
freq (%) freq (%) 

73.1 78.1 " 

20.0 21.4 

0.5 0.5 

6.4 missJnq 

i00.0 i00.0 

i 

I 
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514 
base : 205 cases 

table 0 42 

Defendants b[ mode of claim disposition 

mode of claim 
dizposition 

Arbitration 

Decision (award) 

Negotiated Settlement 

Withdrawn by claimant 

Abandoned by claimant 

Non-Arbitration 

Unknown or questionable 

no. of rel adjusted 
defendants freq (%) freq (%) 

162 40.0 

74 18.2 

56 14.0 

4 1.0 

81 20.0 

28 6.9 

54.8 

25.0 

18.9 

1.3 

missing 

total: 405 i00.I i00.0 

%- 
i 

N=405 defendants 
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were the largest group; accounting for 55%. In comparison, the 

next largest group, those withdrawn by the claimants, constituted 

19% (56) of all arbitrations and 43% of those decided by the 

parties. 

These percentages, both in case and claim terms, show a 

pattern of resolution mainly by decision rather than by negotia- 

tion or withdrawal. This is at some variance from historical 

experience with malpractice claims resolution in court. Resolu- 

tion by parties or by trial of malpractice claims filed in the 

courts (or subject to their jdrisdiction) is importantly 

influenced by the known patterns of court decisions and party 

action in respect to past claims. That is, the disposition of 

a new claim to some extent hinges on what those involved know 

about the resolution of similar claims. Thus, if recent trials 

of similar claims resulted in defense verdicts, a claimant 

might well be expected to settle for a nominal indemnity 

or even to drop his claLm. Conversely, a defendant may seek 

to settle if such cases have favored claimants. On this 

reasoning, more knowledge in general tends toward more party 

determination rather than court adjudication. 

Thus far, arbitration seems different.* Since arbitration 

is still a relatively little-used forum ~or medical malpractice 

claims, there are not yet any clear adjudication patterms 

against which new claims subject to arbitration can be assessed. 

The relative infoz~ality and rapid procedure almost certainly 

* A limited arbitration-litigation comparison (California) 
is presented in Part I!Iof this Report. 
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make it quicker, easier and less expensive to pursue adjudica- 

tion in arbitration than in court. These factors probably 

contribute significantly to the high proportion of decisions 

among all disposition modes for arbitration cases so far. 

(On the other hand, the priva~I and confidentiality of 

arbitration may limit general knowledge, unless some reporting 

system is developed, similar to that for labor arbitration.) 

Stage of procedure of disposition: Proceedings reached 

the hearing stage in most of the arbitrations which did 

resolve claims. Hearing was begun in at least 57% of these 

cases and was completed in 55%. There was no hearing in 

over 39%, and in the remainder--just over 3%--it is not known 

whether any hearing took place. That most arbitrations 

reached the hearing snage suggests that these cases were not 

necessarily handled as they would have been in court. 

Relatively few malpractice cases filed in court ever ~each 

l/ 
trial and in fewer still is there a jury verdict. In 

contrast, most of the arbitrations reached hearing, and in 

nearly all of these at least one clai~n was decided by the 

arbitrator(s). The reason for this difference may lie in 

the relative ease of preparing for arbitration due to its 

procedural informality and customary relaxation of strict 

evidence rules. Preparing a case for arbitration hearing 

National Association of Insurance Commissioners (NAIC) data 
for some 72,000 malpractice claims closed between July l, 
1975 and Dec. 31, 1978 show ~hat at least 12.7% were 
resolved by ~hird-party disposition in court, including 
at least 7.1% after trial began. An additional 1.7% were 
settled after trial had begun. (NAIC Mal~ractice Claims, 
Vol. 2, No. 2., Sept. 1980, Table 2.1i, p. 75) 
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613 
base : 

@ 

205 cases 

table #43 

Sta~e of procedure of case disposition 

.... procedural sta~e 

in arbitration 188 

without hearing 74 

during hearing 4 

after hearing,without award 1 

by award 102 

after award vacatur 1 

unknown 6 

not in arbitration 17 
a_/ 

forum straddle or removed 
from arbitration short of 
award 15 

in court: after award vacatur 2 

no. of rel adjusted 
cases freq (%) freq (%) 

91.7 

8.3 

i00.0 

36.1 39.4 

2.0 2.1 

0.5 0.5 

49.8 54.3 

0.5 0.5 

2.9 3.2 

7.3 

1.0 

N=205 cases 

total: 205 i00.0 

a_/ forum straddle cases are those in which there were proceedings pending in both 
arbitration and court at the time the case was resolved, and neither forum 
been established over the other as t/~e place where adju~icatlon would have ~adn 
pursued, but for the resolution reached. 
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therefore probably requires somewhat less time and cost than 

preparing the same case for court trial. Almost certainly, 

arbitration hearing would take substantially fewer days than 

a trial. Furthermore, since a separate arbitration tribunal 

is constituted for each case, there is no docket delay as 

there may be in court, where each case is "in line" for trial 

and may be heard sooner or later, depending on the number of 
zj 

other cases also awaiting trial. Normally, the arbitration 

panel is constituted and ready to hear a case within a short 

time after it is filed, long before the parties are ready for 

hearing. 

lj In some courts, processing of malpractice cases is segregated 
from other types of cases; in others it is not. Particularly 
where malpractice cases are not segregated, there might be 
a prolonged wait for trial. 
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Indemnity: Claimants received indemnity from at least 

one defendant--either in arbitration or in court, or both-- 

for nearly 56% (i01) of the incidents in which outcome was 

known (Table 44). Although claimants' total recovery in paid 

incidents ran~ed from less than $100 %~ nearly $i million, the 

distribution of total indemnity by incident is heavily weighted 

to relatively small payments. Total indemnity was $5,000 or 

less in nearly 5!% of paid incidents, with most under $2,500; 

it was $20,000 or less in 84% , ~ith most of ~hese under 

$I0,000. Only 16% of paid incidents involved total indemnity 

over $20,000, with half of these under $50,000 and three- 

quarters under $I00,000. Total indemnity exceeded $I00,000 

in fewer than 5% of paid incidents (Table 45). 

Arbitral awards: Arbitrators decided the merits of at 

least one claim in 55% (I00) of those arbitrations which 

resolved claims. In 43 of these cases, the arbitrator(s) 

awarded an indemnity ranging from less than $100 to more 

than $160,000 (Table 46). But more than half these 

indemnities were under $i0,000, and more than three-quarters 
2/ 

were under $20,000.-- Considering only cases with some 

indemnity, the median awarded was $8,135 (Table 47). All but 

two of the awarded indemnities were under $100,000. In other 

words, arbitrators awarded no inde/~nity in the majority of cases 
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1_/ These ~igures include paid cases under the former Suffolk 
County, N.Y., Medical Society/Bar Association Plan, which 
set a maximum of $25,000 on claims. This was the only 
plan kncwn to have such a restriction~ the proposed 
successor plan would not restrict the amount of claim. 

2/ Eleven awards of less than $20,000 were in cases under 
the former Suffolk County, N.Y. Plan. 
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base: 205 cases 

table # 44 

a_/ 
Outcome by incident 

no. of rel. adjusted 
outcome incidents freq (%) freq (%) 

indemnity paid i01 49.3 55.8 

no indemnity 80 39.0 44.2 

unknown 24 11.7 missin~ 

totals: 205 I00.0 i00.0 

~=205 incidents 

a/ 

b_/ 

incidents cenerating one or more claims filed (but not necessarily 
resolved) in arbitration 
i.e., unknown whether or not claimant received some amount of 
indemnity from any defendant associated with the incident; includes 
at least ~3 inciaents for which all claims, including one or more 
claims initially filed in arbitration, were ultimately resolve~ 
in couct. 
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table # 45 

Indemnity by incident 

rQ 

s u m  o f  5 1 8  ' 
, b a s e :  2 0 5  = / 3 e s  

/ 

all incidents 
(n=205)~ 

indemnity range 
(dollars) no. 

rel adjusted tel 
freq (%) ~freq(%) ___freq (%) 

0 

1 to 1,000 

i~001 to 2,500 

2,501 to 5,000 

5,001 to i0,000 

I0,001 to 20,000 

20,001 to 50,000 

50,001 to i00,000 

i00,001 to 500~000 

over 500,000 
b_/ 

unspecified 
c_/ 

unknown 

paid incidents 
(~T=IOI) 

cum 
a.djusted adjusted 
freq (%) freq (%) 

totals : 205 

80 39.0 44.2 -- 

16 7.8 8.8 15.8 17.6 17.6 

18 8.8 9.9 17.8 19.8 37.4 

12 5.9 6.6 11.9 13.2 50.5 

i0 4.9 5.5 9.8 ii.0 61.5 
i 

20 9.8 Ii.0 19.8 22.0 83.5 

7 3.4 3.9 6.9 7.7 91.2 

4 2.0 2.2 4.0 4.4 9~.6 

3 1.5 1.7 3.0 3.3 98.9 

1 0.5 0.6 1.0 i.i , I00.0 

10 4.9 5.5 9.8 missing 

24 11.7 missin~ 

100.2 99.9 99.8 I00.I 

a/ total indemnity paid by all defendants associated with the claim-producing indident 
b/ one or mere defendants paid indemnity in these incidents but total indemnity is unknown 
C/ unknown whe':her indemnity was paid by any defendant associated ~:ith the claim-producing 

b~ 

incident 
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81S 

base: 611=6 
(102 cases of 205) 
8/0/79 

Table # 46 
a/ 

Indemnity awarded by arbitrators -- 

indemnity range 
(dollars) 

no. of rel :um non-zero 
cases freq (%) fre~ (%) freq (%) c~m. freg (%) 

0 59 57.8 5~.8 

1 to i,~00 9 8.8 66.7 20.9 20.9 

1,001 to 2,500 7 6.9 73.5 16.3 37.2 

2,501 to 5,000 4 3.9 77.5 9.3 46.5 

5,00] to iO,O00 3 2.~ 80.4 7.0 53.5 

i0,001 to 20,000 

20,001 to 50,000 

h 001 to i00,000 

i0 9.8 90.2 

5 4.9 95.1 

3 2.9 98.0 

23.3 76.7 

11.6 88.4 

7.0 95.3 

-4 

over 100f00t 2 2.0 i00.0 4.7 i00.0 

total: 102 99.9 100.1 

N=I02 cases 
all non-zero 

awards awards 
moan $8,155 $ 19,344 
median 7 8,135 
mode 0 500 
range 161,148 161,148 

aggregate $831,779 $831,779 

a/ Total of ]02 cases includes 20 in which, under the rules of the arbitration plan 
involved, the arbitrators could award no more than $2.5,000. 
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table # i0 

203 
base: 205 cases 

) 

Occupational stdtus of injured person 

status 

employed ~t paid work 

not employed for pay 

rctirud 

child or student' 

unknown 

total: 

no. of tel adjusted 
persons freq (%) freq {%) 

78 38.0 52.0 

44 21.5 29.3 

19 9.9 12.7 

o 4.4 6.0 

55 ~ 26. R missing 

205 i00.0 700.0 

N=205 cases 

at time of claim-producing incident 

/ 
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base: 205 cases 

table # Ii 

Occupation of .injured persoq* 

occupations category 

homemaker 

clerical and sales 
t 

professional, technical & managerial 

machine, bench, structural & misc. 
industrial work 

service 

other 

unknown occupation 

not applicable (child or minor student) 

no. of rel adjusted 
persons freq (%) freq (%) 

29 14.1 28.2 

23 11.2 22.3 

20 9.8 19.4 

17 8.3 16.5 

i0 4.9 9.7 

4 I 2.0 3.9 

93 45.4 missing 

9 4.4 -- 

/ 
./ 

s 
i 

total: 205 I00.I I00.0 

N=205 cases 

The occupation coded is that of the person whose alleged injury gave rise to the 
malpractice claim. %~here the injured person was not employed (or was retired) at 
the time of the claim-producing incident but had formerly had a regular occupation, 
that former occupation was coded. 

/ 

i 

/ 

! 
L . . . .  

o. 



LID 



' D 
a 

I 

table 0 47 

_Indemnit Z paid by defendan£s 
a_/ 

5"t~ 
ha2 205 ca.=: 

all am_ouunts.. - . 
U~=405) 

indemnity range 
(dollars) no. 

0 191 

1 to 1,000 31 

1,001 to 2,500 25 

2,501 to 5,000 12 

5,001 to i0,000 14 

i0,001 to 20,000 16 

20,001 to 50,000 7 

50,001 to I00,000 4 

over i00,000 3 

unknown 102 

total: 405 

tel adjusted 
fre~ (%) freq (%) 

47.2 63.0 

7.7 10.2 

6.2 8.3 

3.0 4.0 

3.5 4.6 

4.0 5.3 

1.7 2.3 

1.0 1.3 

0.7 1.0 

25.2 missing 

i00.2 i00.0 

non-zero amounts 
(N=ll2) 

a~justed cum 
freq(%) freq(%) 

27.7 27.7 

22.3 50.0 

10.7 60.7 

12. ~ 73.2 

14.3 87.5 

6.3 93.8 

3.6 97.3 

2. 7 i00.0 

missing 

i00. i 

=X 

\ 

N=405 defendants all amts .... 
mean $ 4,471.422 
median 0.293 
mode 0 
range 161,148 
aggregate 1,354,842 

non-zero amts. 
$ 12,096.803 

2,999 
1,000 

~/ Total of 205 cases includes 22 cases in which claims could not exceed 
$25,000 under the rules of the arbitration plan concerned. 

/ 
/ 
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they decided and where they did award indemnity, it was 
i_/ 

usuaily relatively small, typically under $10,000. These 

facts probably say more about the nature of the cases heard 

than about arbitration. Because of their litigation experi- 

ences, many plaintiffs' attorneys evidently prefer the court 

forum, at least for cases with potential for large damages. 

They have very often attempted to overccme preclaim arbitration 

agreements in such cases. For this reason, probably large- 

damages cases are unde_~represented among the arbitrations 

examined here. Of course, some such cases were settled. Thus, 

arbitrators were confronted with relatively few cases in which 

a large indemnity might have been justified, negligence aside. 

While indemnity amount hears no direct relation to 

whether payment is made, aggregate and average dollars paid, 

in claim terms, have intrinsic interest for the malpractice 

defense community. Some indemnity was paid by at least 

one-third of the defendants for whom claims were resolved 

in arbitration. These payments ranged from under $I00 to 

more than $160,000, aggregating over $1.2 million. Average 

payment was $12,351 and the median $4,157 (Table 48). Of 

these payments, 52% were made pursuant to arbitral decisions 

and 48% were negotiated. 

lj Xn Cao of the 59 cases where [rbitrators awarded nc'ching, 
claimants succeeded in having a court set aside the 
arbitration on the ground that the agreement to arbitrate 
sl:ould nct be enforced. In each of these cases the 
claimant obtained a settlement during the course of a 
subsequent lawsuit. 
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It is interesting to compare indemnity paid by defendants 

(a) ~ursuant to arbitral decision and (b} without arbitral 

decision (Tables 48 and 49). Of the total of 296 claims resolved 

in 182 arbitrations, about 55% were claims decided by arbitrators. 

Indemnity was paid for 32% of these claims, as against 46% of 

other claims. But median non-zero indemnity for claims decided 

by arbitrators ($4,396} was 26% higher than that for other 

claims ($3,500). Furthermore, payments exceeded $10,000 for 

36% of claims decided by arbitrators, compared to only 19% for 

other claims. One reason for these differences is that- 

"nuisance" settlements would tend to hold down averages and 

increase the proportion of small indemnities for settled 

claims, whlch of course are in the "other" group. In fact, 

total payment was no more than $2,500 in at least 29% of 

incidents generating a settlement. Doubtless some, if not 

all, of these small payments were "nuisance" settlements. 

By definition, there would be no nuisance settlements among 

claims decided by arbitrators. 
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51B 
base: 513=1 
(182 of 205 cases) 

L_ ........ 

Indemnity pald 

table # 48 

by defendants 

a_/ 
in arbitration 

indemnity range 
(dollars) 

0 

i to 1,000 

1,001 to 2,500 

2,501 to 5,000 

5,001 to i0,000 

i0,001 to 20,000 

20,001 to 50,000 

50,001 to i00,000 

over I00,000 

un}:nown 

~i=296 defendants 

a_/ 

13o. 

167 

25 

23 

I0 

14 

15 

7 

3 

3 

29 

all amounts 
• " "(N=296) 

rel 
freg (%) 

56.4 

8.4 

7.8 

3.4 

4.7 

total: 296 i00.0 

all amts. 

non-zeroamounts 
- (N=f60) 

adjusted adjusted cum 
freq(~) freq (%) freq (%) 

. #" 

t 

62.5 -- 

9.4 25.0 25.0 

8.6 23.0 48.0 

3.7 i0.0 58.0 

5.2 14.0 72.0 

5.1 5.6 15.0 87.0 

2.4 2.6 7.0 94.0~ 

1.0 i.i 3.0 97.0 

1.0 1.1 3.0 . 100.0 

• 9 • 8 missJ ~ missin~ 

99.8 I00.0 

non-zero amts. 
12,350 • ; I 
4,156.50 
1,000 

mean "~-- 4,62-.754 
median 0.299 
mode 0 
range 161,148 
aggregate 1,235, ~U~ 

Includes 32de~endants in 20 ca:es processed unde~ an arbitration plan providing 
fo ~ a ma.,imum a.,s~r~ ~ ~I~4~%-t ~c e-5,00~. 

.. ,, , , - ~ . . . . . . . . .  
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518 
base: 513/1 
(53 Of 205 cases) 

tabie # 49 

Indemnity p-~id by defend~%nts beside those in arbi%ration 

indemnity range no. of rel adjusted 
(dollars) defendants freo (%) freq (%) 

I, 

p. 

[ 

0 24 22.0 66.7 

1 tO 1,000 6 5.5 16.7 

1,001 to 2,500 2 1.8 5.6 

2,501 tO 5,000 2 1.8 5.6 

5,001 to I0,000 0 o.O 0.0 

i0,001 to 20,0C0 1 0.9 2.8 

20,001 to 50,000 0 O.O J 0.0 

50,001 to I00,000 1 0.9 2.8 

over i00,000 0 0.0 0.0 

unknown 73 __ 67,0 missing 

total: 109 99.9 100.2 

N=109 defendants "" all amts. non-zero amts. 
mean 3,326.805 ' 9,980.417 
median 0.250 1,050 
mode 0.0 1,000 

fence 90,000 
aggregate 119,765 

. . . .  °--~.- . . . . . . . .  
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X. Costs 

Defense Costs: Costs incurred on behalf of insured 

defendants for claim investigation and legal defense were 

sought as two separate data items: i) defense counsel fees, 

and (2) insuror's allocated loss adjustment expense, h~lere 

a defendant was either a self-insuror or had no provision 

at all for professional liability judgments, usually it was 

not possible to obtain any data on defense costs. 

Defense counsel fee: Data represents the defense 

attorney's charges for legal work in connection with the 

claim. Normally these charges are paid by the liability 

insuror on behalf of its policyholder, and t'~e attorney is 

most often a private practitioner selected by the insuror 

to defend its insureds, as might be necessary, in a particular 

community or region. Occasionally, however, some insurors 

assign defense of selected claims to "house" counsel, or 
i/ 

attorneys in their own employ.-- ~%ere this is done, 

there is no ascertainable counsel fee, since the attorney- 

employee does not charge the insuror-employer a fee. The 

cost for house counsel services (salary and benefits) is 

a regular business expense of the insuror and not allocable 

to a claim. ?~ere it was known whether house counsel was 

involved, ceding so indicated. 

l_/ At least one carrier, whose sole line is medical liability 
insurance, apparently uses house counsel wherever practical, 
considering the locale involved ~nd the size and type of 

claim. 

i 
! I 

4 

I 
J 

! 

f 

I 

i 

I 

I 
I 

! 

I 

./ 

i / r 





t 

D 

Insuror's allocated loss adjustment expense (ALAE): 

Data represents the cost of claim investigation plus claim 

defense costs other than attorney fees. ALAE might typicall~- 

include any or all of ~he following: cost of photocopying 

or obtaining medical records; fees and expenses for steno- 

graphic recording or verbatim transcripts of depositions, 

hearings or trial; fees and expenses of medical experts 

for claim evaluation or appearance as witnesses; feez and 

expenses for other witnesses or for private investigators; 

and forum costs, including filing or administrative fees 

and expenses. Insurors vary in how they allocate reimburse- 

ments to attorneys or investigators for costs advanced by 

them (e.g., forum filing or records-search fees). Some 

generally include such costs in ALAE and some generally 

include them as part of counsel fees. An insuror's practice 

in this regard may also vary from claim to claim. Because 

the sum of costs advanced by attorneys may be substantial, 

it is important to take account of it in analysis. Unfor- 

tunately, there is no way to adjust for the qariation in 

how insurors tally defense cost~ short of reviewing attorney 

bills and insuror cost allocations in all cases. Thus, 

defense cost data are probably most reliable if analyzed in 

~he aggregate, that is, as the total of both defense counsel 

fee and ~he insuror's allocated expense for the claim. 

In the cases exa~.ined here, wherever two or more 

defendants were insured and represented as one party in 

arbitration, all counsel fees and allocated expenses were 

coded for the primary defendant. For example, where a 

A 

I 

i 

. 

i 

i i ,  

i 

. l  

t ' 

i 

J 

/ "  

o ~  - 

! 

r 

! 
! 

¢ 

t 
I 





o 

hospital and two of its employees (e.g., an intern and a nurse) 

were each named as defendants although all were insured by 

the hospital and consequently represented as one party, then 

all defense costs were usually attributed by the insuror to 

the hospital alone, and coded accordingly in the data set. 

However, where two or more defendants (e.g., physicians in 

practice as partners) were insured under one policy but 

represented (by t h e  sam= attorney or not) as separate parties, 

then defense costs were usually allocated among the defendants 

by the insuror, and so coded. 

Reported Expense and Cost .......... 

Full defense expense data were available for only about 27% 

of 513 defendants for whom the claim was resolved in arbi- 

tration. M~dian claim expense (counsel fee plus insuror's 

allocated expense) was $1,531 for 106 such defendants, and for 

four out of five total claim expense was under $5,000 (Table 50). 

Information on defense counsel fees was available for 37% of 

arbitration defendants, of whom three out of four incurred 

attorney fees. Counsel fees ranged to $16,500, but the median 

fee was just $1,565, and only 13% of known fees exceeded 

$5,000 (Table 51). One defendant in fcur incurred no known 

counsel fees. Of these defendants, 60% were represented by 

their insuror's "house" counsel and 40% were not represented 

by aun attorney. Information on allocated loss adjustment 

expense was similarly ILmited. Data were recorded for just 
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519.520 
base: 513=1 
~82 of 205 cases) 

t a b ' e  050 
aJ b_/ 

Clai____~m expense for rrbitratlon defendants 

claim expense 
(dollar range) 

0 

i to 1,000 

1,001 to 2,500 

2,501 to 5,000 

5,001 to i0,000 

over I0,000 
c/ 

unknown- 

no. of tel adjusted 
d e f e n d a n t s  freq (%) freq (%) 

ii 3.7 10.4 

27 9.1 25.5 

29 9.8 27.4 

19 6.4 17.9 

13 4.4 12.3 

7' 2.4 6.6 

IO0 64.2 missing 

total: 296 I00.0 i00.I 

com. 

adjusted 

10.4 

35.8 

63.2 

81.1 

9 3 . 4  

I00.0 

n o n - z e r o  
cum. f r e q .  

(%) 

2 8 . 4  

58.9 

78.9 

92.6 

I00.0 

U=296 defendants 
mean $ 2,975.745 

' median 1,531 
mode 0 
range 18,434 

a/ Claim expense Includes defense counsel fee, if any, and Insurer's allocated loss 
adjustment expense, if any. 

b/ i.e., defendants for whom the claim was resolved In arbitration 
c/ includes all defendants for whom either counsel fee or Insurer's allocated claim 

adjustment expense is currently unknown 
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519 
base: 513=I 
(182 of 205 cases) 

table ~51 

Counsel fees for defendants in ~rbitratlon 

% 
non-zero amounts 

all amounts 

fee range rel. adjusted adjusted cum. 
(dollars) no. freq (%) freq (%) freq (%) freq (%) 

a/ 
0 27-- 9.1 24.8 -- -- 

I to 1,000 26 8.8 23.9 31.7 31.7 

1,001 to 2,500 28 9.5 25.7 34.i 65.9 

2,501 to 5,000 17 5.7 15.6 20.7 86.6 

5,001 to i0,000 4 ~.4 3.7 4.9 91.5 

over I0,000 7 2.4 6.4 8.5 IC' .0 

unk nc',;n 187 63 2 ~ ~  missing 
• J : 

totg" 296 ]OO.l I00.I 99.9 

% 

[I=296 defendants non-zero amts. all amts. 
mean $ 2,269.798 $3,017.171 
medi0n 1,070.000 !,564.50 
mode 0 
range 16,541 
aggregate 247:~C8 

a_--/ including Ii defendants who were no'i %epresented by an attorney and 16 whose 
attorneys were employees of the insuror (i.e., salaried "house" counsel) 
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36% of arbitration defendants, of whom five out of six 

incurred some expense. Although ALAE ranged to about $6,200, 

median expense was only $409, and only 9% of known expense 

amounts exceeded $2,000 (Table 52). 

From the point of view of the defendant, total cost 

included indemnity paid or payable plus the exp~nses of c~unsel 

and loss adjustment. Such total costs were known and calculated 

for 106 arbitration defendants or 37% of the entire group of 

such defendants. For 9% neither indemnity or expense was 

recorded. Excluding these, almost 19% had a claim total 

cost of up to $i,000 and 43% up to $2,500. More than 

three-fourths fell below $i0,0000, in total. Only two 

defendants were found to have a total claim cost of $50,000 

.~a3:le 53). Understandably, there was a large range 

($137,184). The median figure, however, was only $2,639, 

reflecting the substantial number of low payments. 
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520 "- 

b a s e :  '513=I 
(182 of 20~ case: 

table ~ 52 

Insuror allocated loss adjustment expense for defendants in arbitration 

expense range 
(dollars) no. 

all amounts non-zero amounts 
(I|=296) qli~90) 

rel adjusted adjusted cum 
freq (%) fzeq (%) freq (%) freq (%) 

s \  

\ 

i 

! 
1 

I 

/ 

/ 
~P 

I 

0 

1 to 230 

251 to 500 

501 to 1,000 

1,001 to 2,0C0 

2,001 to 5,000 

over 5,000 

unk nown 

17 

27 

27 

12 

16 

7 

1 

189 

5.7 15.9 -- 

9.1 25.2 30.0 

9.1 25.2 30.0 

4.1 11.2 13.3 

5.4 15.0 17.8 

2.4 6.5 7.8 

0.3 0.9 i.I 

63.9 .missin~ ~Isslng 

i00.0 99.9 I00.0 total : 296 

30.0 

60.0 

73.3 

91.1 

98.9 

i00.0 

N=296 defendants 
all amts. 

mean $ 661.b07 
median 326.000 
mode 0 
range 6,183 
aggregate 70,792 

non-zero amts. 
786.578 
409 
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% 51g+519+520 
base: 513=1 
'(182 of 205 ca~es) \ 

table @ 53 
al bl 

Claim total cost-for arbitration defendants 

i t! I 

claim total cost 
(dollar range) 

Cll• non- zoL'o 

no. of tel I adJ~sto.d adjusted cure. freq. 
defendants freq (%) ' freq (%) freq (%) (%) 

0 i0 3.4 

1 to 1,000 18 6.1 

1,001 to 2,500 23 7.8 

2,501 to 5,000 17 5.7 

5,001 to 10,000 17 5.7 

I0,001 to 20,000 12 4.1 
l 

20,001 to 50,000 7 2.4 

over 50,000 2 0.7 

c/ 
unknown-- 190 64.2 

total: 296 i00.I 

9.4 9.4 -- 

17.0 26.4 18.8 

21.7 48.1 4?.7 

16.0 64.2 60.4 

16.0 80.2 78.1 

11.3 91.5 90.6 

6.6 98.1 97.9 

1.9 100.0 I00.0 

missing 

99.9 

N=296 defendants mean $ 8,524.301 
median 2,639.500 
mode 0 
range 137,184 

a/ including indemnity paid, if any, and all claim expense 
b/ i.e., defendants for whom the claim was resolved in arbitration 
~/ includes all defendants for whom either indemnity paid, counsel fee, or Insmror's allocated 
- claim adjustment expense (or all of these) is currently unknown 

;' L . \ . -  \ " "  



° 

i i J  



! 
! 

f 

Arbitration for%um costs: A subcategory of allocated loss 

adjustr.ent expense is the cost attending use of the arbitration 

forum. This cost has two components: l) the administrative 

fees and expenses of arbitration and 2) arbitrator compensation- 

Arbitration administrative fees may include a flat 

initial charge by an impartial agency for its services in 

administering the arbitration proceeding, usually under 

specified rules. In 81% of cases examined, the arbitration 

proceeding was administered by the American Arbitration 

Association. AAA regional offices in California, Michigan, 

Washington, and several other states handled these cases. 

A few other cases were administered by either local or state 

medical or bar organizations, and the remainder were conducted 

without any administrative agency. Under rules governing 

all AAA-administered cases, each separately represented 

party--claimant and defendant--incurs an initial administrative 

fee. Except in 5~chigan, the fee has been $150; in Michigan, 

the fee is $200 pursuant to the rules for cases under the 

statutory program. Under the rules in all states, a 

financially indigent claimant may be granted deferral or 

waiver of this fee, so that it is possible for a claim to 

be pursued in arbitration without any cash outlay by the 

claimant for use of the forum. Under the malpractice arbi- 

tration plans a~ministered by medical and bar groups, claimants 

incur modest administrative fees ranging from $25 to $100, 

and defendants are not charged a fee. However, these plans, 
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like AAA-administered plans, either provide for claimants to 

recover administrative fees paid if they prevail or allow 

arbitrators discretion to allocate claimant's share of fees 

to the defense. In Michigan, the ~tatutory program created 

a special state fund which pays specified fees and expenses 

of the arbitration forum where the arbitrators so direct. 

Other expenses of the arbitration forum normally may 

include fees or costs for hearinq facilities or arrangements; 

reimbursement to the administrative age-ncy for sundry costs 

advanced or unusual expenses incurred for the case being 

processed; and payment of arbitrators' per die___~m compensation 

and travel or out-of-pocket expenses. Under the rules for 

AAA-administered cases there are fixed charges for post- 

ponement of scheduled hearings ($50 to the party responsible) 

and for hearings beyond the first, if AAA furnishes a hearing 

room or tribunal clerk(S25 per party). In the relatively 

few cases administered by bar or medical groups, there was 

no administrative charge beyond the initial fee, although 

partie s in some cases were charged for sundry costs. In 

cases where there was no administrative agency, all expenses 

of the arbitration proceeding would normally be absorbed 

by one or another of the parties or shared. 

With respect to arbitrator fees, in A~-administered 

cases the arbitrators are paid only if the parties stipulate 
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to pay ~he/m; otherwise, they serve without compensation beyond 

reimbursement of out-of-pocket or travel expenses. The lone 

exception is Michigan, where under the statutory program each 

arbitrator is paid $150 ~er diem plus expenses, for hearing 

and deliberation toward decision. This cost is paid by the 

special state fund under the program. In other states, AAA 

arbitrator ~er diem may vary from $150 to $300 (the current 

rate (1975-78} in Los Angeles). 

Arbitrator Compensation: Arbitrators may or may not be 

compensated in cases administered by medical or bar groups. 

On the one hand, u~der the Suffolk County, New York, Medical 

Society-Bar Association Plan, all the arbitrators were local 

doctors and lawyers who, as legal-medical affairs committee 

members or alternates,'were not compensated; on the other 

hand, under the ~nnesota Medical Society Bar Association 

plan arbitrators were paid $150 per diem. In nonadministered 

cases it appears that arbitrators--usually attorneys--were 

compensated at a daily rate reflecting typical legal fees at 

the time in the locale involved. For example, rate of $250 

to $350 were common in such cases closed before 1979 in 

California. 

In view of the variety of ccmpensation methods and plans, 

data regarding arbitrator compensation cannot be generalized. 

It is of interest, however, to note that for claimants, 

70% of all known cases (84 of 102) indicate no payment. 

Correspondingly, for defendants, 61% showed no palanent. 
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This may be due to t~he fact that arbitrators served without 

fee or the case was closed prior to a requirement of fee 

payment. On the other hand, in four cases the defense cost 

exceeded $2,Q00 solely for this purpose (Table 54). The 

table reflects costs bo~e by the parties for payment of 

arbitrator3 and does not include any payment which they may 

have received from other sources as in the case of Michigan. 

Tables 55 and 56 show arbitration forum costs for the 

102 cases which resulted in an arbitral decision on the 

nerits of at least one claim. The vast majority of these 

cases were AAA-administered. Total forum costs ultimately 

borne by claimants ranged to just over $2,000, while those borne 

by the defense (all defendants together)ranged to almost 

$9,500 (Table 55). Typical forum costs were much lower, 

however. Average cost for claimants was $319 and for the 

defense, $741. These figures reflect only what was ultimately 

payable by each party after the arbitral decision, which in 

some cases directed that the defense bear part or all the 

forum costs initially pa.~d (or payable) by claimants or, in 

the rare case, vice versa. 

A portion of the arbitration forum costs relates solely 

to administrative fees and expenses, that is, without arbi- 

trator compensation. For claimants, a t~hira showed no costs 

due or payable and for defendants, about a fifth. Most of 

these reflect cases ~nder plans such as Euffolk in which 

there are no formal costs for presentinq or defendint a claim. 

Administrative fees for claimants in virtually all cases 

came to $300 or less. For defendants, the figure was similarly 
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o14, 816 
base: 611=6 
(i02 cases of 295) 

table @54 

dollar range 

Arbitrator Compensation 

borne by claimant(s) 
no. of rel adj. cum 
cases % % adj. % 

59 57.8 70.2 71.1 

3 2.9 3.6 73.8 

5 4.9 6.0 80.0 

6 5.9 7.1 86.9 

4 3.9 4.8 91.7 

7 6.9 8. 3 i00.0 

0 0.0 0.0 

0 0.0 0.0 

18 17.6 missing 

99.9 i00.0 

1 to 150 

151 to 300 

301 to 500 

501 to 1,000 

1,001 to 2,000 

2,001 to 5,000 

5,001 or more 

unknown 

~I=i02 cases 

total: 102 

no. of 
cases 

borne by defense 
tel adJ. c~-,. 
% % adj. % 

51 

1 

8 

7 

3 

9 

3 

i 

19 

50.0 61.4 '61.4 
! 

1.0 1.2 62.7 

7.8 9.6 72.3 

6.9 8.4 80.7 

2.9 3.6 84.3 

8.8 10.8 "95.2 

2.9 3.6 98.8 

1.0 1.2 100.0 

18.6 missing 

102 9 9 . 9  9 9 . 8  
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table # 55 

Arbitration forum costs 

m 
0 f Q 

810 + 814 
812 + 816 
base: 611=6 
(102 cases of 205) 

\ 

,\ 

dollar range 

0 

1 to 150 

151 to 300 

301 to 500 

bo~ne by claimant(s) 

501 to 1,000 

1,001 to 2,000 

2,001 to 5,000 

5,001 or more 

unknown 

no. of rel adj. cum 
cases % % adj % 

23 22.5 29.1 29.1 

26 25.5 32.9 62.0 

6 5.9 7.6 69.6 

7 6.9 8.9 78.5 

8 

8 

1 

0 

23 

7.8 I0.i 88.6 

7.8 i0.i 98.7 

1.0 1.3 i00.0 

0.0 0.0 i00.0 

22.5 missing -- 

total: 102 

no. of 

99.9 i00.0 

borne by defense ------ 
tel adj. cum 

cases % % adJ % 

13 12.7 16.5 16.5 

22 21.6 27.8 44.3 

ii 10.8 13.9 58.2 

7 6.9 8.9 79.7 

12 11.8 15.2 82.3 

7 6.9 8.9 91.1 

5 4.9 6.3 97.5 

2 2.0 2.5 100.0 

23 22.5 missing -- 

I0 ~. i00.1 I00.0 

N=I02 cases mean $ 319 mean $ 741 
median 148 median 297 
mode 0 mode 0 
range 2,025 range 9,480 

a_/ arbitration administrative fees and expenses plus arbitrator compensation 
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table # 56 

810 
812 
basez 611=6 
(102 cases of 205) 

Administrative fees and expenses of arbitration 

dollar ran~@ 

0 

1 to 150 

151 to 300 

301 to 500 

501to 1,000 

1,0Cl to 2,000 

unknown 

borne by clalmant borne by defense 
no. of tel adjusted cum no, of tel adjusted cum 
cases % % % cases ~ % % 

31 30.4 34.4 30.4 19 18.6 20.4 20.4 

38 37.3 42.2 76.7 28 27.5 30.1 50.5 

17 16.7 18.9 95.6 26 25.5 28.0 78.5 

4 3.9 4.4 100.0 15 14.7 16.1 94.6 

0 0.0 0.0 100.0 2 2.0 2.2 96.8 

0 0.0 0.0 100.0 3 2.9 3.2 I00.0 

12 11.8 missing 9 8.8, missin~ -- 

total: 102 !00.i 99.9 102 100.0 I00.0 

N=I02 cases 
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low,but in five cases such expenses ranged from $500 to 

$2000 (Table 56). 
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L. Structural Aspects 

Arbitrators: Perhaps the most fundamental difference 

between voluntary binding arbitzation and the courts is the 

nature, authority and manner of appointment of the decision- 

makers. In the courts, decisions are made by Judge and Jury. 

Judges decide procedural and legal issues while Juries, on 

instruction, decide factual questions and weigh the evidence. 

Trial court decisions may be reversed by higher courts. In 

arbitration, the arbitrators decide all matters, not only 

procedural and leg~l issues but also factual questions and 

the weight to be accorded each piece of evidence. Arbitral 

awards are not reversible, although they may be set aside 

by courts on statutory grounds, in which event there is no 

judicial review or enforcement, but the matt r is remanded to 

arbitration before the same or new arbitrators. This may 

result in a new arbitration or settlement or, if the parties 

decide not to arbitrate, may be litigated. 

Judges are usually full-time, salaried professionals in 

public employ, and litigants usually have no choice of Judge. 

Jurors are citizens who, at public request and expense, 

occasionally perform a civic duty. They are chosen by the 

litigants, with selection being largely dependent on the 

prospective juror's lack of knowledge or experience in ~he 

subject matter of the dispute. Arbitrators, too, are private 

citizens performing what may be regarded as public service, 

normally either without pay or at the disputants' expense. 
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Like Jurors, arbitrators are usually selected by the dis- 

putants, but with the critical difference that most often 

they are selected precisely because they do~ossess experi- 

ence or knowledge relating to the subject matter of the 

dispute. Wheras all practicing attorneys are exempt from 

Jury call and practicing physicians and dentists are almost 

always exempted, attorneys routinely serve as arbitrators in 

all types o£ cases and physiciauns regu" ~:ly serve in medical 

malpractice arbitrations. 

Generally, the differences between court and arbitration 

decision-makers apply without regard to the class or tlq>e of 

dispute, and medical malpractice cases are not an exception. 

But these differences are supposed to affect case outcomes, 

more or less depending cn the class of case involved. With 

medical malpractice cases, it is argued that inclusion of one 

physician on a panel of three decision-makers creates a bias 

favoring defendants. Certainly it would be very rare for a 

jury in a medical malpractice case to include a physician. 

But there is no evidence of such bias from the record of the 

arbitration cases examined. In fact, in those cases which 

were decided by arbitrators, nearly all decisions were 

unanimous and nearly half were in favor of the claimants. 
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In a special analysis of arbitration plans involving 

both those requirfng at least one physician panelist or 

involving a physician, based on choices of ~he parties 

following a claim, virtually all of ~he 58 arbitration 

decisions were unanimous. This pattern agrees with the outcomes 
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in arbitration generally, regardless of the size or composition 

of panel. The doctors' presence, therefore, does not seem 

to have an-adverse influence on the claimant's position. 

Statisically, arbitration does not seem to support one side 

or another, based on the nature of the panel. Each of the 

panelists, whether physician or attorney, serves in an expert 
i_/ 

capacity and as an authority on the evidence. 

Number of Arbitrators: Some 81% of the 102 cases examined 

were under r%les providing Cot either one of three arbitrators. 

One arbitrator was usually called for where the claim was 

under $50,000 or some lower ceiling, or where the parties 

agreed on one; otherwise, usually three arbitrators were 

called fc:. In the 17% of cases where just one arbitrator 

was called for, that arbitrator was always an attorneyand, 

in a ntumber of such cases, a retired judge. (Table 57). In 

the 63% of cases where three arbitrators were called for, 

the typical panel included one attorney, one physician or 

other health care professional or manager, and one person who 

was neither an attorney nor a health care professional. 

About 10% of the cases examined were under the former 

Suffolk program which provided an esse~.ially fixed panel 

of six or, occasionally, five attorneys and physicians, who 

constituted the medical-legal affairs conunittee jointly 

established by a local medical society and bar association. 

I/ Lidin~r, !. "Arbitration of Patient-Hospital Disputes" 
-- (letter to the editor) Arbitration Journal, Vol. 33, 

No. 2, June 1978, p.3. 
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table # 57 

Number of arbitrators 

no. of rel. adjusted 
cases freq (%) freq (%) 

one 17 16.7 17.2 

two 1 1.0 i. 0 

three 62 60.8 62.6 

five 5 4.9 5.1 

six 14 13.7 14.1 

unknown 3 2.9 missln~ 

total: 102 I00.0 100.0 

t~=102 cases 

$. e • 

(102 cases of 205, 

Gum. 
fre~ (%) 

17.2 

18.2 

80.8 

85.9 

100.0 

. . . . . . . . . . . . . . . . .  ° . . . . . . . . . . . .  
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M. Administrative Aspects: Elapsed Time 

Time: The effectiveness of arbitration is best measured 

by such administrati%~ aspects as time for processing, 

expense involved and o~her costs of the system. Elapsed 

time presents ~he express calculable element.which can 

objectively distinguish arbitration from litigation. 

Processing time is thought to be a major point of 

difference between arbitration and court forums. Any differ- 

ences in forum procedure, particularly differences in the 

order or formality of proceedings, are important not only 

i~,trinsically but also to the extent that they affect the 

total time spent resolving malpractice claims. 

An imFortant objective of the project is to identify 

and analyze any differences in claim resolution time which 

are due to characteristics of arbitration and court forums 

rather than to differences in the claims resolved under 

their respective jurisdictions. 

Case total time, from the incident giving rise to the 

claim(s) resolved in arbitration ~hrough the close of 

arbitration proceedings, averaged 31.5 months for the 185 

cases in which this measure could be calculated (Table 58). 

For 69% of cases tctal time was um.der three years. A 

majority {61%) of total time values were in the range from 

13 to 36 months, with the typical (median) time being 27.3 
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months. For 20 cases out of the 205 analyzed, case total 

time could not be measured either because no claim was 
j - °. 
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t a b l e  # 58 

Case total time 

time range 
(months) 

1 - 12 

13 - 24 

25 - 36 

37 - 48 

49 - 60 

61 or more 

unknown 

no. of 
cases 

15 

63 

49 

29 

18 

ii 

10 

rel 
freq (%) 

7.] 

30.7 

23.9 

14.1 

8.8 

5.4 

9.8 

adjusted 
freq (%) 

8.1 

34.1 

26.5 

15.7 

9.7 

5.9 

missing , 

total: 205 i00.0 i00.0 

tI=205 cases mean 31.535 months 
median 27.286 
mode 21 
range 86' 

£/ 

cum 
adjusted 
freq (%) 

8.1 

42.2 

68.6 

84.3 

94.1 

iO0.O 

time from incident giving rise to claim through close of arbitration proceedings 
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resolve~, in arbitration or because it is not known when 

the claim-producing incident occurred. - 

Surprisingly, case total time values are similarly 

distributed for adjudicated cases (About half of the total). 

These include cases for which there was an arbitral decision 

on the merits. Some 63% were resolved in under three years, 

and a majority (53%) of the values fell in the range from 13 

to 36 months. The median of 27.4 months for adjudicated cases 

is very close to the median of 27.2 months for the distribu- 

tion that includes all the arbitration cases. This is strong 

evidence that taking a case to decision in arbitration does 

not necessarily, or even usually, delay its resolution (Table 59). 

Case total time may be split for analysis into two 

increments: (1) that from claim-producing incident through 

formal initiation of an arbitration proceeding; and (2) that 

from initiation through clos~ of arbitration. Only the 

second increment, termed arbitration Droceedin~ time, need 

be examined here. Average arbitration proceeding time was 

ll.5 months for the 197 cases (96%.of the total of 205) in 

which it was measurable. Typical (median) arbitration 

proceeding time was 9.4 months. In 93% of these cases it was 

less than two years, and for two-thirds of them it was less 

than one year (Table 60). 

As previously noted with respect to total time, values 

for proceeding time were sLmilarly distributed for adjudicated 

cases. Thus, average arbit/ation proceeding time for all 

cases compares with 11.7 months for adjudicated cases. Median 

proceeding time simil~rly was 9.4 months for all cases and 
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610-602 
base: 611=6 
(102 cases of 205) 

Table #59 

a_/ 
Tota] time for cases resulting in arbitral decision 

% 

v 

• • t 

%% 

,/ 
%% 

time range 
(months) 

1 - 12 

13 - 24 

25 - 36 

37 - 48 

49 - 60 

over 60 

un}~ncwn 

no. of 
CaSeS 

I0 

31 

21 

16 

ii 

8 

5 

cum 

rel adjusted adjusted 
freq (%) freq (%) freg (%) 

9.8 10.3 10.3 

30.4 32.0 42.3 

20.6. 21.6 63.9 

15.7 16.5 80.4 

10.8 11.3 91.8 

7.8 8.2 i00.0 

4.9 .missing' -- 

total: 102 I00.0 99.9 

L 

f 

l 
I 

N=I02 cases mean 32.997 mos. 
median 27.4 
mode 21 
range 84 

~/ time from incident giving rise to claim through close of arbitration proceedings 
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610-606 
base: 205 Cases 

table # 60 

aJ 
Arbitration proceeding time 

time range 
(months) 

up to 6 

7 - 12 

13 - 18 

19 - 24 

25 - 30 

31 - 36 

over 36 

k unknown 

no. of rel adjusted cure 
cases freq (%) freq (%) freq (%) 

59 18.8 29.9 29.9 

71 34.6 36.0 66.0 

34 16.6 17.3 83.2 

19 9.3 9.6 92.9 

3 1.5 1.5 94.4 

,4 2.0 2.0 96.4 

7 3.4 3.6 i00.0 

8 3.9 missin~ 

total: 205 i00.I i00.0 

-9 

N=205 cases mean 11.510 months 
median 9.375 
modQ 7 
range 97 

a/ time f?om filing of arbitration demand or submission (with administrative 
agency, if any) through close of arbitration proceedings 
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9.7 months for those resulting in arbitral decision. For 

both situations, 93% of the cases were completed in less 

than two years and for two-thirds it was less than a year 

(Table 61). 

Thus, for the bulk of cases resolved in arbitration, 

most of the total time had elapsed before the case entered 

arbitration. In other words, in these arbitrations there 

was relatively little, if any, of the delay in processing, 

once the case was filed, unlike the delays often associated 

with malpractice case resolution under court jurisdiction. 

Chall~n~e as Affectin@ Time: In at least 45% and possibly_ 

in as many as 69% of the 205 cases, the claimant had filed 

a lawsuit prior to the initiation of an arbitration pro- 

ceeding. In a minority of ~hese cases, claimant sued and 

subsequently signed an agreement to arbitrate; but in most, 

claimant and one or more defendants had previously signed an 
i_/ 

arbitration agreement. Most of the defendantls) invoked 

that agreement, with the result that the case was sooner 
2_/ 

or later removed from court to arbitration. But in 23 

of the cases where claimant sued, for legal or practical 

in virtually all cases where such agreements existed, they 
were signed before the patient received the care or treat- 
ment which gave rise to the claim(s). 

2_/ A few cases in which a court set aside the arbitration 
agreement are included in the 205 because one party had 
initiated an arbitration proceeding prior to the court's 
ruling. Cases in which the claimant filed suit and no 
defendant invoked an existing arbitration agreement are 
not included amonq the 205 since no arbitration proceeding 
was initiated. 
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reasons, the entire matter was ultimately resolved in court 

with no clalm being resolved in the arbitration. Commonly 

these were multi-defendant cases in which some defendants 

had chosen to arbitrate but one or more had not agreed. Faced 

with the possibility of two separate proceedings, those parties 

who were willing to arbitrate, but found it impractical if 

not legally risky to do so, eventually acceded to the court 

forum. 

Some delay usually results where a case filed in one 

forum is subsequently shifted to the other. Although such 

a delay might conceivably be insignificant, it appears that 

forum challenge (and subsequent change) often adds substan- 

tially to the total time for case resolution. In more than 

53% of the cases which involved lawsuits filed before initia- 

tion of arbitration, the forum change came at least six 

months after the suit was filed, and in 73% there was a 

lag of a year (Table 61,62, 63) The corresponding figures 

for cases resulting in award were 41% and 59% respectively. 

In some cases, part of this time may have been productive 

in any event, i.e., claim investigation or discovery may have 

moved along. But probably there ~¢as some wasted time in 

most cases and, in a few cases, most of ~he time which 

elapsed pending establishment of the forum was not otherwise 

productive in moving ~le case toward resolution. 

I 





610-606 
base: 611=6 
(102 cases of 205) 

table #61 

a_/ 
Arbitration proceeding time in cases resulting in arbitral decision 

time range 
(months) 

no. of ~ tel adjusted cum 
cases freq (%) freq (~) freq (%) 

up to 6 

7 - 12 

13 - 18 

19- 24 

25 - 30 

31 - 36 

Gver 36 

u n): n o',; n 

N=I02 cases 

a_/ 

27 26.5 27.8 27.8 

37 36.3 38.1 66.0 

16 15.7 16.5 82.5 

11 10.8 11.3 93.8 

2 2.0 2.1 95.9 

2 2.0 2.1 97.9 

2 2.0 2.1 i00.0 

5 4.9 missing -- 

total: 102 100.2 i00.0 J : 

mean 11.701 mos 
median 9.750 
mode 7 
range 52 

time from filing of arbitration demand or submission with administrative agency (if 
any; otherwise from date of demand or submission agreement) through close of 
a~bitration proceedings by issuance of an award 
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606-604 
base: 205 cases 

table # 62 

Time from filin~ of lawsuit to initiation of arbitration 

time range no. of tel adjusted cum 
(months) cases freq (%) freq (%) freq (%} 

(no lawsuit) 72 35.1 . . . .  

0 - 6 41 20.0 53.3 53.3 

7 - 12 15 7.3 19.5 72.8 

13 - 18 7 3.4 9.1 90.6 

19 - 24 5 2.~ 6.5 94.0 

25 - 30 5 2.4 6.5 97.3 

31- 36 1 0.5 ].3 98.0 

over 36 3 1.5 3.8 i00.0 

bJ 
unknown 56 27.3 missln~ 

total: 205 99.9 i00. 

-4 

N=205 cases mean I0.156 
median 6.222 
mode 2 
range 68 

a_/ 

bj 

k 

includes 2 cases in which lawsuit filed after initiation of arbitration 
proceeding; these cases were assigned a valu------e of "0" for this tabulation 
and were excluded from calculation of mean and median 

includes cases in which ia~suit ~;a~ filed but time unknown, and cases 
in which it is not known whether a lawsuit was filed 
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Table # 63 

606-604 
base: 611=6 
(102 cases of 205) 

Time from filing of lawsuit to initiation of arbitration 

zases resulting JD arbitral decision 

% 
time range no. of . tel adjusted 
(months) cases free. (%) freq (%) 

(no lawsuit) 25 ~4.5 -- 
£/ 

0 - 6 16 15.7 41.0 

7 - 12 7 6.9 17.9 

].3 - 18 4 3.9 10.3 

19 - 24 3 2.9 7.7 

24 - 30 5 4.9 12.8 
0 

31 - 36 1 1.0 2.6 

over 36 3 2.9 7.7 

unknown 38 37.3 missinO 

cum 
adjusted 
free (%) 

41.0 

59.0 

69.2 

76.9 

89.7 

92.3 

i00.0 

total: 102 I00.0 i00.0 

N=I02 cases mean 14.6 months 
median 9 
mode 6 
range 67 

~/ includes 1 case in which lawsuit filed after initiation of 
arbitration proceeding; this case was assigned a value of 
"0" for tabulation but was excluded from calculation of 
mean, median and range 

b/ includes 5 cases in which iaw~ui~ filed but ~ime was unknow,~, 
and 3~ cases in which it was not known ~hether a lawsuit was filed. 
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Hearing: An important administrative aspect in arbitration 

is the hearing. The convening of a hearing and its nature 

obviously contributes to the time required for processing 

and also to the time for disposition. 

Hearing was begun in at least 53% of the 205 arbitrations, 

including a few cases in which ultimately all claims were 

resolved in court. Strikingly, hearing was completed in 96% 

of the arbitrations in which it was begun. This strongly 

suggests ~hat at least one of the parties is committed to 

"go all ~h.e way" to a decision once hearing begins, and con- 

sequently that there is very little likelihood of a resolution 

by party action once this point in the arbitration is reached. 

In turn, the likelihood of a resolution by party action 

probably hinges on how the parties view the claim(s) after 

the early stage of discovery. Obviously, if at this stage 

all parties conclude either that there was no malpractice 

or that claimant's case is weak, then a withdrawal by claimant 

or perhaps a token or nuisance settlement might be expected. 

On the o~er hand, if the parties independently conclude 

that there probably was malpractice, or that the claimant 

could probably make a convincing case for liability, even 

if actual malpractice is questionable, that sbould favor a 

settlement. But if ~he parties differ subst&atially in 

their assessments of (i) whether there was malpractice, or 

(2) whether the arbitrators would likely find licbility, 

or--assuming liability--of (3) what the claim is worth, then 

of course there is little basis for settlement, and the 

m~tter would likely proceed to hearing and decision. 

T 
I 

/ , . ' . _ /  . . .  : .. - ; ,  / . . . . . ,  . 

/ 
/ 

/t 

[ \'~. 

/" 

! 

I 

i ! 

. '-. / 
"....• 

:./ 

/'7 
" 7. 

• " ,, t 

i ,r, 
. /  

! " 

i :.. 
:-'. "t 

i"/ 

,..:-.r 
/ 

t 

! 

.- / 



D 



Q 

q 

Hearing time ks a reflection of the maturity of the pl~n 

or system in which the case arises, the formality accorded to 

the process and, of course, the complexity of the particular 

case. Since virtually all cases in which hearings took place 

resulted in arbitral decision, data on hear~g time relates ..... 

solely to adjudicated cases (Table 64). Well over 90% of the 

cases required less than 60 days from begL-ming to end of 

hearing including time for scheduling, adjournment, arbitral 

study and delivery o£ ~he award. A scatter of cases took 

more than 60 days principally because of delays by the 

parties or, in some instances, adjournments to resolve legal 

issues. There was a wide range--570 days--including one 

case which lasted over a year and a half because of an 

extensive abeyance at the request of the parties, However, 

the mean time, even considering the range, was only 17 days 

and the median 2.7 days. These reflect the basically short 

time usually required. 

For the most part, only one hearing • is necessary, con- 

sisting of a day or less; more than 57% of the cases were 

tried in one hearing and an additional 25% required two. 

Almost 90% of the cases were completed in three hearing days. 

Characteristically, arbitration is denoted by its hearing: 

its structure, procedure and time. The data bear out the 

fact that, generally, the hearing as the critical element 

in arbitration generally, and in malpractice in particular, 

is brief and most often started and concluded in a single 

session. (Table 65) 
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6J~-607 
base: 611 
(102 cases of 205) 

Table # 64 

a/ 

Arh[t['ation hearing tlme,-ca~zcs resulting Jn arbitral decision 

time range 
(days) 

1 to 60 

61 to 120 

121 to 180 

181 or more 

un.hnown 

total: 

no. of rel adjusted cum 
cases freo (%) freq (%) freq (%) 

90 88.2 92.8 92.8 

3 2.9 3.1 95.9 

2 2.0 2.1 97.9 

2 2.0 2.1 i00.0 

5 4,9 missing -- 

102 i00.0 i00.0 

mean 17.0 days 
median 2.7 j 

~I=i02 eases mgde 1 
range 570 

a/ time, in days, from date of first hearing to date of last hearing 
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~09 
base: 611=6 
[i02 cases of 205) 

Table # 65 

Number of dates on which hearing occurred, cases resulting in arbitral decision 

no. of tel 
no. of hearin~ days cases fre~ (%) 

one 5g 56.9 

t~to 25 24.5 

three 7 6.9 

four 4 3.9 

f ~ve 4 3 .9  

si>: or more 3 2.9 

unknown 1 i. 0 

total: 102 I00.0 

adjusted cum 
freq (%) freq (%) 

57.4 57.4 

24.8 82.2 

R.9 89.1 

4.0 93.1 

4.0 97.0 

3.0 i00.0 

missing -- 

lOOjl 

N=I02 cases mean 1.88] days 
median 1.371 
mode 1 
range 9 
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N. Summary 

The data on arbitration experience provided the possibility 

of analyzing relat=onship~ between major input and outcome 

variables. A series of illustrative items was developed based 

on adjudicated cases; similar analytic tables are available 

for other factors. Questions concerning the differences in 

disposition, time and cost, for example, as related to injury 

or even type of arbitration can be answered within limits of 

the data. In Part !I, comparisons between the litigation and 

arbitration of medical malpractice cases are presented. 

Injury Relationships ............ 

From general consideration of medical malpractice, the 

nature of the injury generating ~he malpractice claim is 

perhaps the most critical factor to be considered in under- 

standing the process in both a~inistrative and substantive 

terms. The degree of injury severity apparently does not 

have a statistically significant effect on total case time, 
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that is, between the report of injury and conclusion (T.~ble 66). 

The proceeding time, ~qe period elapsed between entry into the 

forum and closure which is attributed to the arbitration 

procedure, similarly shows no difference, in relation to 

severity of injury. 

In general ~he proceeding time based on the mean for all 

i -5 ̧  

! 

cases constituted about a ~,ird of ~he tohal t~e--ll months 

compared to 33 months. This is consistent for all categories. 

In contrast there are substantial differences in the forum 

costs, by category. These would appear to correspond with 
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the increasing severity of injury: uhis, the mean of $2,265 

for permanent total disabil ty cases is almost three times 

that for "z.o injury" including those based solely on legal 

issues and emotional effects. 

Accor~-/ng to the limited data, the latter categories took 

as much proceeding time but evidently involved fewer administra- 

tive steps and costs related to hearing and management. The 

most important relationship, that is, between severity of 

injury and indemnity, indicaces that of all cases about 44% 

received some indemnity. The highes~ proportion, 62%, was 

awarded for permanent, partial disability cases and in the 

perma~nent total disability category there were no indemnity 

awards. (T~-e number of cases (5) available for study in 

thi~ category was very limited.) 

From the data, therefore, it appears that there is a 

significant difference in the likelihood of monetary award 

depending on the severity of injury. In t~.is arbitraticn 

series, although the a=ount may be small, ~he chances of 

recovery would seem to be greater for permanent than for 

temporary disabilities, a!ong with an increase in amount 

of award with increasing severity. 

Misadventure 

~n aspect of the medical injury, information is the 

nature or category of alleged negligence or deviation. 

With respect to ~he nature of the misadventure, it appears 

that where ~he error is diagnostic only, ~ime for the entire 

case and t/~e for proceeding is less, although not statistically 
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table # 66 

RELATIOI'ISIIIP DETHEEN SEVERITY OF IIIJURY AND TOTAL CASE llt.IE, ARBITRATIOI'# 
PP, OCESSIIIG TII'IE, TOTAL ARBIT~.TION •COSTS AF.D AI4OU)IT OF INDEI,I@IITY AHARDED. 

Desrce of Severity 
of In.iurv 

,~Io i nj u ry 

Tcmporary Oisat i l i ty 

Permanent Partial 
Disability 

Pernanent Tntal 
Disability 

TOTAL 

STATISTICS 

*For ~ cas~s data v..as 
iOf those r¢ceivir, g ar 

@(t;mb~r 

Case Total Tin;c 
(r,:onths) 

f.lea n S .D. 

21 35.6 

49 ̀• 29.1 

21 40.9 

32.8 

o6. 33.4 

19.9 

14.6 

21.5 

19.1 

}.nalysis of Variance 
F3,90:2.27, p=.OO 

I 

~i ss i n5 
award 

Arbitration Proceeding 
Time (nx)nths) 

f,~ea n S.D. 

I0.7 4.9 

12.0 7.8 

12.3 12.2 

11.6 13.Z 

II .7 8.6 

Analysis of Variance 
F3,00=0.133, p=.94 

'i R e p r o d u c e d ' f r o m  
b e s t  available c o p y •  

• I 

Total Arbitration 
Forum Costs 

tlean S .0. 

872.9 ~73.4 

9-=9.7 1,376.7 

1,423.5 2,523.4 

2,26S.2 2,469,4 

1,110.6 1,638.2 

knal.ysis of Variance 
F3,70=1.22, p=,3 

I 

I 

f • .% .- - j. l • -- .. ." 

Inder:n| ty 
i' A;.,a rded ' " .. I..ea n, S.D ' 

(n) 
33.3 e(~4 I0,-'7-: 

44.9 10,03~ IO,C. ~" 

61,9 42,S91 S3,14E 
(i3) 

0.0 

43.7 19,792 33,67S 

X2=8 An. of Var. 
p<.OS F2,39=~.2,p=.~: 
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table #67 
I 

RELATIONSIIIP DETHEEN TYPE OF IIISADVENTURE AND TOTAL'CASE TII.IE, ARBITRATION 
PROCESSIIIG TII.IE, TOTA! ARBIT~,TIOIt COSTS AID At.IOUtIT OF INDEtltlITY AWARDED. 

-ype of Hisadventure 

]iagr, os t ic  only 

:rozedural only 

Numb.¢r 

14 

Bcth 

d:ither 

TOTAL 

52 

lO 

STATISTICS 

17 
o; 

9~ 

:f those receivir,5 an a;..ard 

1 , :  

Case Total Tin:c 
(months) 

Hean S.D. 

28.9 16.9 

36.0 18.4 

38.9 24.5 

2E.8 13.7 

33.7 18.4 

Analysis Gf Variar, c( 
F3,86=1.57, p=.20 

Arbitration Proceeding 
Time (r.~nths) 

V, ean S.D. 

7.7 9.7 

12.6 8.7 

15.7 I0.2 

11.2 7.2 

12.1 8.8 

Tota] Arbitration 
Forum Costs 

llean S.D. 

175.8 228.7 

1,126.2 1,844.5 

2,127.5 1,979.3 

789.6 7.°8.1 

I ,080.4 I ,645.0 

Analysis of Variance 
F3,86=1.79, p:.16 

Analysls c.f Variar, c~ 
F?,67=2.58, p=.06 

/ 

I r.de~id t.y 
t':OP- ~ '  Awarded ' 
(n) 

S.O.e 

35.7  14,43E E ,~-.:'" 
• ( s )  . 

46.1 

30.0 

47.1 

43.0 

x2<l  . 0 ,  
N. S. 

Jl 

I 
i 
I 

I 

21,815 31,7C2 
(24) 

5,4F:1 5,1E0 
( 3 )  

6,$71 . , C . -  
( c )  

16,E97 25,733 

,'.n. c f  Var. 
F3,3F.,=O.6c,p= .--  
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signifieant, than for procedural errors or cases In which the 

injury was occasioned by diagnostic and procedural misadventures 

combined (Table 67). These mean differences, although apparently 

quite substantial, are clouded by the large variations and 

small case numbers and must be interpreted with caution. 

Diagnostic errors required somewhat under eight months on the 

average proceeding time compared with a mean of twelve months 

for procedural errors and 16 months, more than twice as much, 

where both misadventures appeared. 

~or forum costs, the differences appear to be even more 

dramatic, but again, do not quite achieve statistical signifi- 

cance due to large variations and small sample sizes. Total 

forum costs ranged from a mean of $175 for injuries caused 

by diagnostic errors to a mean of in excess of $2,000 ~here 

both types of misadventures were involved. 

On the other hand, the indemnity award shows little 

relationship with type of misadventure both in terms of likeli- 

hood of ~war~ and amount of monetary award. The absence of 

ralationship here is not surprising since there is no 

substantive reason or basis for difference in recovery due to 

type of misadventure, as would be expected for severity of 

injury. 

J 
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Type of Arbitration 

Does the type of arbitration agreement influence any 

administrative or substantive aspects? Clearly, the time 

required for processing a case in which the parties have 

agreed to arbitrate after the injury should take substantially 
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less time. The data definitely confirm this expectation. Thus, 

post-claim cases which do not involve question or challenge 

of ~e application of arbitration were processed il somewhat 

over eight months on the average, whereas the pre-claim cases, 

many of which invoked challenge, took 13 months (Table 68). 

On the other hand, the total time was reversed, signifying 

that a substantial amount of filing time, probably up to 

the end of the local statute of limitation, elapsed for post- 

claim cases, thereby lengthening th~ entire period between 

the date of injury and final disposition. 

On the average, post-claim cases required 38 months com- 

pared with 30 months for the pre-claim category. Thus, once 

a case enters arbitration it moves rapidly. Not unexpectedly, 

forum costs were substantially greater for the pre-claim 

cases ($1500) probably because of the maneuvers and some 

challenges and quite low (almost $400) for post-claim. Most 

of the pre-claim cases were party-administered under the Suffolk 

plan for which no fees were charged and no special forum 

arrangements were made. 

Indemnity was essentially the same for both types of 

cases. There is no reason for difference, and no difference 

was demonstrated. In each category, approximately 40% were 

awarded. But ~he post-claim cases, many of which came under 

the small claim programs, had a mean of somewhat over $11,000 

compared with $25,000 for the more conventional arbitration 

cat~gory. Because of Lne high degree of variability, however, 

these amounts are not statistically reliable. 

t 

T 

Lj 

t 

°_ 

\ 



I 



f 
I • 

table 068 
RELATIOIISIIIP BETIIEErl TII.!E OF ARBI?RATIOI~AIID TOTAL CASE TII'tE, ARBITRATIOI'I 
PROCESSIIIG TIME, TOTAL ARBITPJ.TION COSTS AND AI4OUNT OF IIIDE,~I~IITY AWARDED. 

i 

Tize of Arbitration 
A(3rec~e,~1 

Prcclain~ 

Postc la im 

TOTAL 

STATISTICS 

G: mh.r 

64 

36 

I00 

Case Total Tinge 
(~,onths) 

Nea r, S.D. 
8 

30.0 14.7 

38.0 22.1 

32.9 18.1 

t95d.f.=2.1, p=.035 

Arbitration Proceeding 
~[iF..e (~anths} ' 

I iea n S D 

13.1 S.S 

0.4 5 . 3  ' 

11.5 8.5 

t93=2.6, p=.Ol 

To~al Arbitration 
Forum Costs 

llean S .D. 

1,462.3 1,872.5 

397. 4 615.6 

1,084 .n 1,624.4 

t75:2.06, p=.Ce6 

St B V O ~ 1 ~ b t O  ~' " 

J - - - -  

Inda~ity 
% Awarded f.:e~n S.~. 

40.6 25,006 40,7~ 

44.4 11,319 14",41 

42.0 19,792 3~,~7 

X2<I ,N.S. t4G=l .Sg, p=.-" 

'\ 
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ClaLm Demand 

Al'~hou~h the amount claimed or demanded has only a rough 

relationship to the severity of injury, it is calculated by 

the plaintiffs' attorney on the basis of characteristics of 

the claimant, such as age, potential earning loss and cost 

of medical care; thus, it should correspond to the indemnity 

awarded if liability is established. This pattern is 

demonstrated in the small data set of 38 cases for which 

indemnity was awarded (Table 69). There was a clear progression 

from an average of $4,000 for the claims under $25,000 to $55,000 

awarded on the average (three cases) for the nine cases in 

which claims of over $500,000 were entered. There was a similar 

correspondence in forum cost and in proceeding time. 

Defendants 

The number of defendants in a case might be expected to 

affect both total time and arbitration processing time as 

well as costs. In terms of tJ/ne, ~he number of defendants, 

appears to have no effect on the total time, but a substantial 

effect on proceeding ti~e is apparent (Table 70). In the 

52 one-defendant cases of the total of 97 for which data 

were known, only 9.7 months was required for proces~inq com- 

pared with 15 months on the averaqe where ~here were three- 

defendants or more. Forum costs follow the s~e pattern with 

at. average of $530 for one-defendant cases in contrast to 

$2,400 for large multi-defendant cases. There appears to be 

little relationship between the n~mber of defendants and either 

the potential for award and the amount awarded. 
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In general, however, it appears that number of defendants 

is of considerably less importance than the severity of the 

inju~z in respect to a win or lose outcome. And the severity 

of injury as well as type of agreement seems to have maximum 

impact on the proceeding time for arbitration as well as the 

cost involved. 

I 

i 

4 
i 

I 

i 

| 

.o 

\ 
\ 

/ 
i 

i 

i 



I 



• t ml • II II • 4~ 

table # 69 

RELATIONSHIP DETI!EEN AI,;OUIIT INITIALLY CLAIIIED III ARBITRATIO~ AND TOTAL CASE TIIE, ARBITRATION ' 
FROCESSIRG TII'iE, TCTAL ARBXIPJ'.TION COSTS AT4D AHC, UIIT OF ItIDEI',NITY A%.~ARDED. 

~'mcun t Claimzd 

:Z. ~ ,COO 

( 
125,000 to $10C,CCG 

IGO,OCO to C~CO,CCO 

~CC,OGO 

OTAL 

f ATISTICS 

I 

i 

Nt:~b~r i 

Caue Total Time 
{months) 

/.lean S.D. 
I 

22 l 24.8 12.9 
l 

32 ' 29 O 20.9 

23 

9 

37.3 14.3 

66 

i those receiving an award 

1 
: 

39.1 14,3 

31.3 17.4 

".r.alysis of Variance 
:3,77=2.8, p=.047 

" ~  .o 
"':.... 

Arbi trabion Frocccdi,~g 
Tir,.e (~onths) 

l,:ean S.O. 

9.0 3.7 

9.7 7.8 

14.2 7.5 

19.2 15.2 

• 11.8 8 .6  

Analysis of Variance 
F3,78=4.66, p=.OO5 

I Reproduced from 
bes! available copy. 

Total Arbitration 
Forum Costs 

tIean S.D. 

466.3 57116 

2~4.2 352.5 

1,576.3 1,5C4.0 

3,548.0 3,422.1 

% A:,'arded 

1,011.6 1,667.3 

O 
I 

45.E 

37.5 

56. S 

33.3 

44.2• 

X2,,l 
N.S. 

Analysis of Variance 
F3,64=12.6, p=.O000 

Indef.:hi ty 
l.!ea.~f S.D. 
(r,) 

4,2C.2 5,IO. ¢ 
(io) 

7,497 7,15~ 
(12) 

21,538 ~I,O~E 
('3) 

55,~-7 * 74,76; 
c3) 

15,245 25,77) 

An. cf Var. 
F3,34 =`' ' 'E, F =. OC 

' - , .  
I I  . 
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table # 70 

RELATIOtlSIIIP OETVEEN IlUIIBER OF DEFEIIDANTS IN ARDITRATION AIID TOTAL CASE TIIIE, ARBITRATION 
PROCESSIIIG TIME, TOTAL ARBITP.ATION COSTS AND AHOUBT OF IIIDEtiNITY AWARDED.. 

,dE 

" r ( lO  o r  l l ;Ol '~ 

TOTAL 

STATISTICS 

t~v::,bcr 

52 

32 

13 

97 

" ti-c'.a r¢ceivir. 5 a,. al..ard (n:43) 

Case Total Tin,c 
(months) 

l.!ean S.O. 

30.7 18.'1 

35.8 17.8 " 

34.4 18.9 

32.S 18.1 

:nalysis cf Variance 
F_),94:.E3, p=.44 

, / 

J "'.%" .,~ % u ~ % 

q ~ 

Arbitrat'ion Procoeding 
Tinge (rrx)nths) 

Y, ean S. 0. 

9.7 6.4 

13.7 II .0 

I-~.3 8.5 

11.7 8.6 

Analysis of Variance 
F2,94=3.47, p-.035 

Total Arbitration 
Forum Costs 

f,'.er, n S.O. 

530.8 675.3 

1,46,0.9 2,0E6.8 

2,431.9 2,2~8.1 

1,073.8 1,616.1 

Analysls of Variance 
F2,74=8.45, p=.OC05 

\ 

\ \  \ : .. ,. 

Indar.mi ty 
Awarded l!e.,nt $.D., ~ 

(n) 

M/52=46.1~ 15,563 19,512 
(24) • 

14/32=43.8~ 29,203 c~ .~co win. i m. ° ' ~  

(lC) 

5/13=38.5~ 9,612 9,149 
(s) 

(43) 

X2<1.0, .~.n~ of Vat. 
N.S. Fz,4o=O.C.O$,p=.-8 

\ 
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III. COMPA-R/SON STUDY 

A. Ba___~rou~d 

This first comparative analysis permits an insight into 

certain differences and similarities in the metheds available 

for deciding medical malpractice claims. Al~hough the infor- 

mation is limi'ted in type and volume and is restricted to one 

area and program, the California hospital project, it is still 

possible to assess the alternative of arbitration in light of 

the dominant litigation mode. 

In a sense this small study provides the first factual 

eviden=e of the results of arbitration relative to litigation, 

thus replacing surmise and speculation. It was designed as 

an objective scientific study with scrupulous attention to 

°- 

/ ; 

! 

• : .x 

/ :! 

/ 

accounting for possible bias (in a statistical as well ds 

organizational sense) wit_h th - intent of answering the questions 

customarily asked about ~.he difference betweer t~he forums of 

litigation and arbitration. The lack of adequate data, because 

of limited exper-ence ar.d also because of the complexities 

of reporting and collect~on of data characterize this work as 

a pilot or introductory effort. Its major contribution rests 

not so ~uch wi~/% t_he ans-,'ers but in the discussion ~f ways 

to oh ~ain answers for t/-.is and similar comparisons. 
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Rationale for Forum Comparison . . . . . . . . . . . . . . . . . . . . .  

During diagnosis, treatment or aftercare, patients may 

incur some injury, disability or disease, allegedly due to 

action (or omission) by physician, hospital or other provider 

rather than to the expected outcome or course of the presenting 

condition. In such circumstances, our legal system permits 

a claim for damages on grounds that a personal injury ~nd 

economic los" attributable to careless, negligent or substandard 

practice s~uld be indemnified. Traditionally, such claims 

are brought under t~e court litigation process which contem- 

plates final adjudication by trial before judge or jury. In 

most instances, parties dispose of the case by settlement or 

withdra:~al before or during trial. 

The recent medical malpractice crisis resulted in a number 

of proposed reforms which included modifications of and 

alternatives to conventional litigation. The landmark 1972-73 

Report of the (Dl~q) Secreta~l's Commission on Medical Mal- 

practice and other studies noted that malpractice cases were 

subject to unconscionable delays• that there were apparent 

inequities in ~erdicts and recoveries, and general iach of 

~k~ertise in managinu the complexities of such controversies. 

Among c~..~rs, the Report recommended that arbitration, which had 

been w~dely used for commercial and labor cas6s and, to a 

lia~ted extent for medical and health care issues, might be 

tc~ed. The Report ~ecoqnized that there was -;irtua!!y n~ 

a~.qu, te data concerning arbitration ~nd zo systematic 

:ompari~on betweex, arbitration end litigation for meuic~l 

malpractice cas~s 
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To meet these needs and to provide fact rather than specu- 

lation, the Americam Arbitration Association undertook a descrip- 

tive and comparative analysis, Dased on a review of case 

experience. The descriptive study was summarized in Chapter II; 

the results of the comparison cf forums is Fresented below. It 

is, of course, recognized that many influences contribute to use 

and consideration for further application of litigation or 

arbitravion, where pos:ible. Of particular importance are the 

views or attitudes of attorneys, the interests of insurers and 

their clients and, to some extent,* the general ~nderstanding 

of ~rbitration on the par~ of the public and their representa- 

tives in the legislature. The reports of the AAA, supported 

by Federal research grants, should prove helpful in such 

assessment. 

Basis for Comparison . . . . . . .  

An evaluation and c:mparison of two available systems for 

adjudicating medical malpractice issues would ideally consider: 

(I.) How well does each serve t~he public interest and 

the field to which it applies? 

In ~his case, is the medical and health care system, best met 

by a public or private process (or elements of each): by 

adjudication through a generel or expert tribunal: by formal 

or informal procedures; by final or an appealable judgement? 

Also, tG what t xt'.nt does each forum contribute to moro 

equitable outco~:~ and to the improvement of medical practice 

through sanctions on practitioners and contributions to the 

prevention of mai#ract_:e? Finally, how "~-ell does each system 

encourage use through party settlement and effective enforcement? 
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(2) How well does each resolve t~he controversies which 

may be presented? 

How does each forum respond to claims and issues and to ~he 

programs for disposition of medical malpractice claims? For 

example, do outcomss appear to reflect the substance of valid 

claims, in respect to sevezity of injury, characteristics of 

parties and actual and estimated loss. Are equitable or fair 

results more likely to be offered by arbitration rather than 

the court forum? 

(3) ~ow well do they manage the cases? 

For similar cases,,~hich system demonstrates greater effective- 

ness and efficiency in ter~ of time required for processing, 

cost to ~he parties and fewer steps for final resolution? Are 

the standard court processes preferablQ to contractual arrange- 

ments developed by ~he parties? 

(4) How well does each forum satisfy ~_he partie.s directly 

concerned and effected? 

Satisfaction is determined in part by continued use of a system 

where optional, and by views expressed by participants. In a 

legal system, for example, do attorneys, their clients, and 

insurers consider an alternative to litigation desirable or 

preferable? Can claimants a2.d defendants effectively e~.ploy 

~he process with or without advocates? How well does each 

system se~e new forms of health care delivery and other 

innovations in medical treatment? In sum, how well does each 

system meet the needs and expectations of the direct and 

affected parties. 

To al%swer these questions, ~here wou!d have to be data 

on cases filed and closed; changes effected by experience; and 

views of participants and others who may be affected. 
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Data: Available and Needed 

Although the data assembled do not directly answer such 

questions of policy, legal practice and strategy, they can 

contribute objective bases for full consideration of the issues. 

For instance, there is mounting evidence that "small" medical 

malpractice claims now generally cannot be economically adjudicated, 

particularly in urban courts. With inflation, the definition of 

"small" has changed to include what may now be the majority 

of these claims. Cases in which, realistically, potential 

damages are under $25,000 are not considered "small" and may be 

rejected as "uneconomic" by ~nose plaintiffs' attorneys who 

are leading specialists An medical malpractice cases. And 

less experienced or less specialized attorneys must resolve 

essentially the same cost-to-return equation. Often, such 

"small" claims are not small matters to the litigants, particu- 

larly the plaintiffs. Fur~her~.~re, the general rapid growth of 

civil litigation has led to routine trial docket" backlogs in 

many states, including the most populous one, which apparently 
l/ 

account for ~he great majority cf r~dical malpractice litigation. 

Since ~edical malpractice claims tend to take considerably 

longer to e~rge, to be developed into lawsuits, and readied 

for trial ~han other personal injury actions, court docket 

backlogs unduly affect them as a class. For ~his reason, among 

many o~hers, it seems legally as well as practically justifiable 

4m 

Of'~he 62,000 different medical mal@ractice incidents 
represeDted by claims reported to the :Jaticnal Association 
cf Insurance Commissioners' I~75-7B national su~;ey, 51% 
were from just six states: California, New York, Pennsylvania, 
Illinois, Floria~a--and Ohio. Just eleven states (~hese plus 
Michigan, Texas, New Jersey', Missouri and Minnesota) account 
for 67~ of the reported incidents. (NAIC Malpractice Claims, 
Vol. 2, No. 2, Septe. 1980; Table 3.2, p. 121.) 
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to treat them specially. The passage of special malpractice 

legislation in the last decade by virtually all states was 

considered at least a short-r~un solution. Mar.y such laws, 

especially mandatory screening systems, were held unconstitu- 

tional. Others have not scored unqualified success. Adoption 

of a private forum, such as voluntary, contractual arbitration 

is therefore worth serious consideration. 

It is currently the only complete alternative to the court 

forum for adjudication of medical liability claims. From a 

policy standpoint, it should be assessed not only in legal 

terms but also on its own merits. The legal consideraticns which 

have emerged concerning malpractice arbitraticn relate mainly 

to issues of contract, specifically to conditions for the making 

and enforcement of agreements tO arbitrate. If attention is 

given to legal aspects alone, medical malpractice arbitration 

will remain a relatively little-used alternative to the courts. 

The versatility of arbitration and the general approval of 

arbitration permits designs which pass legal tests and also 

.-7. 
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meet parties' needs. 

This analysis concerns not legal issues but the merits of 

arbitration- ~ether arbitration based on preclaim agreement 

..-~y validly apply to medical malpractice cla~s (generally the 

courts have been supportive ) on its merits, arbitration may 

be considered a better forum than the courts, if it provides 

adjudication that is, on the whole, no less fair, more likely 

to be "correct", and markedly more efficient. 
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If this is true, why has arbitration not been more widely 

adopted? The explanation seems to be that arbitration may to 

some extent change ~he outcome for any party in every, medical 

malpractice case. Or it may be so perceived. But notwithstanding 

the interests of ~ny particular party, if any change in outcome 

is likely to be toward (rather than away from) the normative or 

"correct" outcome for the case, ~hen society may be better 

served by arbitration than by litigation of malpractice claims, 

assuming arbitration is in fact more efficient than the courts. 

This will be true even if it means that some parties will be worse 

off (and others better off) than they would have been if their 

cases had been subject to adjudication in court. Legal ques- 

tions aside, the core issue for public policy, is whether the 

gain to society of the ostensible "correctness" of decisions 

and operative efficiency of the private forum outweighs the 

loss to particular parties in some cases of peculiar advantages 

available in court. 

In gene-ql, use of medical malpractice arbitratio~ has 

depended on lawyers' views of it. BQth plaintiffs' and 

defense attorn:-s who handle medical malpractice cases may 

see arbitration ~olely as an appropriate option for cases where 

potential damages are too low to justify the costs of a proceeding 

at law. But in any event, many attorneys--especially ~hose for 

plaintiffs--oppose having the decision to arbitrate made before 

the claim arises. Or they may use it for certain programs, as 

for group practices. Insurers .may adopt it for potential cost 

savings. 
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Current malpractice arbitration experience supports the 

idea that most attorneys and insurers take a pragmatic view. 

~ghile arbitration has long been legally sanctioned for malprac- 
i 

tice claims, it has in fact been used very. little. Even in 1981, 

after a decade which saw a spurt in malpractice arbitration use, 
i_/ 

there is only a small body of experience, although vastly more 

than previously. Despite ~he widely recognized shortcomings of 

the courts as the forum for malpractice cases, lawyers have very 

seldom sought to move to arbitration cases arising subject to 

(~,ear_ v all malpractice cases are now court jurisdiction. "' 

subject to court jurisdiction, except in California and 

Michigan, where substa.n~ial numbers of cases arise subject to 

arbitration.) On t/~.e contrar~l, plaintiffs' attorneys have 

sought--most often without success-~to move to court many among 

the small fraction of .malpractice cases arising subject to 

arbitration (by virtuu of patient-provider agreements signed 

before care or treatment). Data other than the statistical 

patterns of closed cases are needed to exau.~ine attorneys' 

views. A separate .~tudy, associated with the statistical 

reports, is clearly indicated. 

Arbitration: The Viable Option 

Arbitration appears to be adva, tagecus for medical mal- 

practice cases, as a class. For one, it can considerably reduce 

i/'The AAA resea=ch data base on malpractice arbitration cases 
-- closed since 1971 now includes akout 300 cases, which are 

believed to represent a large majority of such cases closed 
nationally in the past decade. 

"-. //i" 

f 

I . 

\ 

f o r 

f 
/• 
I 

% ." 

.< 

: 



, . . -  \ - . , 

* o  . . . .  

the time for resolving a case. Second, the separate tribunal for 

each case permits accommodation to schedules of the parties. 

Moreover, the arbitration administrative agency or the arbitra- 

tor(s) may ofte- be in a position to prevent delay, e.g., by 

discouraging dilatory tactics. Where litigants take advantage of 

this feature of arbitration, substantial time and, consequently, 

cost savings are possible, not to mention other possible 
z/ 

advantages to the parties in an early resolution. Third, no 

matter what the time frame, arbitration's relative informality 

generally minimizes attorney fees and certain other substantial 

costs. Most would agree that arbitration, compared with 

litigation of ~hese claims is likely to save time and expense. 

They may fear ~hat arbitration will yield a different pattern 

of case outcomes than would court jurisdiction. The following 

analysis provides some response to this concern. 
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For a discussion of time and cost savings possible with 
binding arbitration, see Nocas, Andrew, "Arbitration of 
Medical Malpractice Claims" The Forum, Vol. XIII, No. 2 
(Fall 1977), ABA Section on Insurance, Negligence and 

Compensation Law. 
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Conceptual Framework 

Forum as System: The analytic framework for this study 

• views voluntary bin~Ing arbitration and litigation (courts) as 

• parallel systems, each designed to provide adjudication in i 
I: 

the sense of an enforceable third-party decision. Between 

them, these ~,zo systems have jurisdiction over all existing 

and potential claims of medical professional liability, whether 

or not eventually adjudicated. 

~hen a malpractice claim is asserted, it is subject to 

court jurisdiction unless ~he parties had previously agreed 

instead that any such claim would be subject to arbitration. 

Or, the parties may agree to arbitration after a claim is 

asserted, thus avoiding court jurisdiction. In either such 

event, arbitration governs claim resolution unless the agreement 

to arbitrate is either ruled invalid by a court or by arbi- 

trators, or mutually ignored by the parties. Thus, arbitration 

can replace the court forum. It serves essentially the same 

purpose, only privately, ur.der different rules and less formal 

procedures, with different decision-makers, and without the 
lj 

possibility of a true appeal. 

Thus resolution of medical malpractice claims is currently 

divided between the conventional court jurisdiction and the 

very small but growing arbitration jurisdiction. All statutory 

and private nonbinding procedures (screening, mediation and 
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• lj Given a'valid agreement for binding arbitration, an arbitral 
award (decision) on the substance of a dispute can usually 
be challenged in court only on essentially procedural grounds, 
and not on its merits. The court may order enforcement of 
the award or else set it aside on specified statutory grounds, 
normally with remand of the case to the original arbitrat0r(s) 
or a new tribunal. Generally, however, a court may not 

substitute its judgement of the merits of a claim for that 
of arbitrators. 
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other pretrial review procedures, including nonbinding "arbi- 

tratzon") are adjuncts to the jurisdiction of the courts, since 

with all such procedures a jury trial is ultimately available 

(albeit conditionally in some states), no matter what the review 

panel's determination or finding. 

Forum Variants : Each of the two adjudication systems or 

forums has primary and common variant forms: 

ARBITRATION FORUM COURT FORUM 

• - . . , -  

\ ,  
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primary form variant 

proclaim postclaim 
agreement agreement 
to to 
arbitrate a~bitrate 

primary form 

direct access 
to trial; no 
statutcry 
screening 
(e.g., Ca.) 

variants 

voluntary screening 
statutory prerequi- 
screening site to 
(e.g., Va.) suit 

(e.g.,Wi.) 

screen~ ;.g 
prereqL: [~ 
site ~-o 
trial 
(e. g, 14,) 

~ . . - ~ _ _  

The distinction between the primary and variant forms of 

arbitration hinges on when ~he agreement to arbitrate is made. 

The prima~j form of arbitration is based on an agreement made 

pre-claim, before a claim arises (e.g., at hcspital admission), 

and which thus ultimately applies to a claim whose substance 

is unknown when ~ne agreement is made. The variant form is 

based on an agreement made postclaim, after a claim arises, 

and which thus ultimately applies to a claim whose substance 
1 

is unknown when the agreement is made. The variant form 

is based on an agreement made postclaim, after a claim arises, 

and which thus applies to a claim whose substance is kncwn 

when the agreement is made. Between 1975 and 1978, special 

medical malpractice arbitration statutes were enacted in 

fourteen jurisdictions, ten authorizing preclaim agreements and 
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four limiting malpractice arbitration to postclaim agreements. 

Most malpractice arbitration plans are in states having at 

least a general arbitration statute, if not a special malpractice 

arbitration law; thus they provide for preclaim agreements. 

The primary form of the court forum is direct (though 

not necessarily immediate) access to jury trial; the variations 

for court process potentially or actually limit or modify such 

access by interposing a nonbinding procedure. By 1979, some 

30 states had passed malpractice reform laws that included a 

procedure for claim review (screening, mediation or nonbinding 

"arbitration") prior to suit or trial. In a few other states 

there are still some older, privately sponsored claim review 

procedures, all voluntary, In many states the statutory claim 

review procedurally resembles arbitration, but in all it is 

legally a preliminary to court trial, even though intended to 

encourage claim disposition short of trial. Unlike any claim 

review procedure, binding arbitration is designed to be a 

complete substitute for trial and not a preliminary to it. 

Arbitration is designed to adjudicate, whereas claim review 

procedures are designed to avoid or reduce the need for 

adjudication hy discouraging nonmeritorious claims or 

encouraging parties to resolve claims without moving to trial 

and adjudication. 

Resolution Patterns: If arbitration and the courts are 

viewed as syshems in which each procedural step progresses toward 

adjudication, then the parties' strategies are at each point 
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in that progression in some way or degree affected by their 

assumptions or judgments about the relation of the forum to 
. I 

the outcome if the matter is adjudicated. And if the parties' I 

assessments of position are influenced by their expectations 1 

regarding adjudicated outcome, then these expectations will 

be critical to a resolution at some stage short of adjudication. 

in other words, past third-party decisions (in court or arbitra- 

tion) set the pattern of expectations for adjudicated outcomes 

in pending cases, influencing whether t.hose claims are resolved 

(settled, withdrawn) by party action, either without any formal 
l_/ 

proceeding or after forum entry. For example, parties may 

at an earlier or later procedural stage anticipate a decision 

(jury verdict or arbitrators award) in favor of claimant, and 

negotiate a settlement (indemnity payment), usually discounted 

by the expected cost of adjudication. 

Certain differences are to be e.~"~ected in relative power to 

affect outcome between the primary forms of the court and 

arbitration forums, that is direct access and pre-claim agreements. 

Some such difference may also be expected for the forum 

varients, i.e., claim review as .~rerequisite to lawsuit or 

trial, or for post-claim arbitration. Such differences may 

characteristically affect or condition outcomes. 

P 

Conceptual Model: The study's conceptual model may be 

expressed as the interrelation of variables in three categories 

which, together, represent the substantive elements of ,iosed 

medical malpractice cases: 

- . . . 

% 

i_/ Forum entry is defined as formal filing of a lawsuit or 
filing or se~zice of a demand for arbitration. 
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INPUT 
parties' characteristics 
injury (event) characteristics 
particulars of the claim(s) made 

FORUM 

primary forms of arbitration and court forums 

OUTCOb~ 
disposition measures 
time measures 
cost measures 

The general relationship amonq these three categories of 

variables is represented diagrammatically as follows: 

INPUTS 

F 
O 

>R 
I U 

M 

0 1 

T ' 

0 i 

• E i 

I S i 

This model reflects the hypothesis that case outcomes are 

determined partly b[ input and partly by fo,;um, and that in any 

particular case, party expectations ai~d strategy with respect 

to eventual outcome are influenced by knowledge of decisional 

patterns for past cases in the applicable forum. In turn, new 

outcome experience will influence future inputs; that is, experi- 

ence continually influences which claims (or types of claims) 

are likely to be brought, as well as what their outcome 

will be. 

The analysis undertaken compared the primary forms of 

arbitration and court forums--arbitration pursuant to preclaim 

Attorneys characteristically evaluate cases in terms of possible 
outcome compared with cost of preparation an~ nreccnt~io~ 
(value of case). They also assess forum, jurisdiction and 
patterns of known decisions (adjudications or settlements). 
Arbitration is thus viewed as an element for such consideration 
especially where choice is available. 
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agreement and court process without screening. Since in this 

firm a::bitration's jurisdiction is established before there is 

any claim, then regardless of which forum obtains when a claim 

arises, the position of the parties with respect to forum is 

the same, and the respective influence of each forum on what 

happens thereafter may be compared. If samples of malpractice 

incidents for such a comparison of foL-ums are drawn from the 

same geuTraphic area, a similar time period, and similar health 

care settincs, then the distribution of ~ measures for the 

two forums sho'11d prove essentially similar. If so, then any 

statistically significant dizf=rqnces in the distributions of 

outcome measures for the two forums should be due, at least in 

part, to ~eir respective effect or influence. Such inter- 

forum comparison of course requires data from a geographic 

area where there has been relatively widespread preclaim adop- 

tion and subsequent use of arbitration over enough time for an 

analyzable number of arbitration cases to have accrued. ~'~en 

this stud~f began, soue~ern Caiifornia was the only area which met 
1_/ 

these data requirements. 

O 

Q 

• 1_/ As of October, 1981 it appears that there is snfficient data 
for malpractice arbitration experience in Michigan to 
replicate this study. 
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Input Variables: Medical malpractice case (or claim) sub- 

stance is embodied by three categories of input variables--the 

parties' characteristics, the injury characteristics and the 

claim particulars. These variables represent directly measur- 

able aspects of the malpractice incident as well as the basis 

for alleging liability and the remedy sought by the claimant. 

Available data did not measure these input elements in every 

conceivable way but did measure those inputs considered most 

directly affecting or related to outcomes, i.e., those for 

which outcomes are believed most likely to vary with the forum. 

The measures of input variables which were available for test 

included: 

I 

in~ured person ......... 

• age and sex 
-final diagnosis(of medical condition for which 
treatment was sought) 

injury claimed .......... 

• severity rating . . 
-place of occurrence " 

-location within institution, if any 
-medical procedure claimed to cause injury 
• frequency of medical (procedural or diagnostic) 

misadventure 

defendants 

-number 
-type 

-medical specialty (physicians) 
-age (physicians) 

claims particulars 

• economic loss claimed 
-derivative claim frequency 
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Outcome Variables 

.Medical malpractice case (or claim) outcome,is embodied by 

three categories of variable--disposition, time and cost--which 
m 

represent direct measures of what may broadly be called claim 

resolution. Outcome measures may be more or less forum-sensitive, 

that is, more or less likely to vary with the forum. The primary '. 

.... 9b~ect of this study was to establish which outcome measures are 

most forum-sensitive and to what extent. Or, expressed_._ano_th. QI_wazt_ 

the objective was to establish what may be expected to differ if the ..... 

class of medical ,~l?ractice cases were resolved under the ~urisdic-- _ _ . 

tion of arbitration instead of that of the courts ................... 

Generally, differences in outcomes between the primary, forms 

of court and arbitration forums were e~ected to depend on the 

variables. Variability in time and cos___~t, the basic measures of 

forum efficiency, were expected to be linked in most ~ases, since 

time and cost will be affected similarly by fundamental forum diff- 

erences in extent and degree of procedural formality. But cost was 

not necessarily expected to be closely ti~a-linked, so that shorter 

time .might not always ~aan lower cost and vice-versa. 

Disposition is a two-pronged variable, covering on the one 

hand fo~am efficienc[, as reflected in r~de a~d stage of procedure 

of case (or claim) disposition, and on the other hand forum result, 

° as ~easured by payment frequency and a~unt. I~ith respect to 

" efficiency, tL~e and cost differences by mode and s tdge of pro- 

cedure of disposition {e.q., between adjudicat~C And other ~ases) 

• were expected to be roughly propo~tienal from fortu~ to forum; however, 

forum differences in time and cost values uere not necessarily 

i ,.-: 
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expected to follow disposition mode and stage patterns. With 

respect to result--case inputs apart--any forum differences for 

adjudicated cases were expected to be due to the nature of the 

decision-maker and to such procedural elements as forum require- 

meats regarding evidence, whale differences for party-resolved 

cases were expected to be due to party expectations about the 

effect of the decision-makers and procedures obtaining. 

The measures of outcome variables which were available 

for test included: 

disposition 

*mode 
-stage of procedure 

indef:~it Z 

• payment frequency (non-zero amounts) 
• amount 

time 

• tctal,from incident to disposition 

cost 

-report (increment from incident to report of 
claim to an insuror) 

-processing (increment from report of claim to 
disposition) 

• defense cost 
-defense counsel fees 
-insurors' allocated loss adjustment expense 
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Statistical Approach 

The basic goal of analysis was to determine the degree of 

association between FORUM (arbitration or court) and incident 

or claim OUTCOME measures (various indices of disposition, 

time and cost). To accomplish this, the analysis plan had to 

deal with ~o problems. First, because the comparison employed 

"arbitration" and "court" samples which were not by definition 

(or impliedly} comparable, it was necessary to discover and 

adjust for any statistically significant differences between 

samples in INPUTS (substantive characteristics of claim- 

producing iLcidents). Second, since it was e:,~pected that 

OUTCOMES would prove independently related both to FORUM and 

to INPUTS, it was essential to separate their respective effects. 

Either or both of thase problems might have Interfered with 

a fair =omparison of OUTCOMES by FORUM. 

The analysis began with ~he first of ~hese problems-- 

determining whether selected INPUT characteristics measured 

by ~he available data were differently distributed in the 

"arbitration" and "court" s~rtples. For example, if the 

proportions of injuries at various severiuy levels differed 

for ~be two samples, t~en thiG difference might produce an 

apparently significant but actually spurious difference 

between arbitratien and court OUTCOMES. In other words, that 

difference would be due no___tt to some characteristic difference 

between arbitration and court FORUMS but, rather, to the 

fact ~hat one sample had relatively more incidents involving 

a severe inju_~t. In tb.at event, the INPUT variable "severity 

J 

\ 
"%. 
% 

.'," 

\ 



!. 

aw 

0 
"\. 

of injury" would be said to "confound" analysis of the FORUM- 

OUTCOME relation. 

Having identified potentially "confounding" INPUTS in its 

first stage, the analysis turned in its second stage to the 

primary object of assessing the relation of FORUM to OUTCOME 

measures. The OUTCOME variables (disposition, time and cost) 

measured by available data were of two types. Time, cost and 

indemnity amount are continuous measures; indemnity payment 

frequency and the mode and stage of procedure of case disposi- 

tion are categorical measures. Multiple linear regression 

was used for analysis of the continuous OUTCOME measures, 

while multi-dimensional contingency tables were used for the 

discrete (categorical) measures. These approaches are separately 

discussed below. 

Regression yielded quantitative estimates of the effect of 

FORUM on continuously measured OUTCOME parameters while 

holding constant the effect of potentially confounding INPUTS. 

In the regressions, FORUM and those INPUTS identified as poten- 

tial confounders were the independent variables; the continuous 

OUTCOME measures were the dependent variables. FORUM was 

of course scored in dummy form, i.e., expressed numerically; 

court was assigned the value i, and arbitration, 2. 

Initially, simple regression equations were run separately 

for each dependent variable (indemnity payment amount, time 

and cost). The B coefficients of these equations provided 

estimates of the linear relation between each of the variables 

and FORUM. But a further step was necessary to determine the 

extent to which FORUM, independent of INPUTS, determines 
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indemnity amo-_nt, time and cost. Accordingly, "step-wise" 

regressions were subsequently run, entering into the equations 

first the potentially confounding INPUT and then FORUM. 

In a subanalysis, yet a further regression equation was 

run to determine how FOR~4 was related to certain costs which 

appeared not to vary with time. In this equation, cos~ was the 

dependent variable while time was treated as an independent 

variable and entered first, followed by potentially confounding 

INPUTS and then FORUM. The object was to see if FORUM con- 

tributed significantly to cost variation which was neither time- 

related nor explained by differences in the mix of cases 

entering arbitration and court.* 

Regression analysis was of course applicable only to the 

continuously measured OUTCOME or dependent variables; thus the 

relation of FORUM to discrete or categorical OUTCOME variables 

had to be analyzed by another means. The means employed was 

contingency-table analysis, which was feasible because, as 

anticipated, most INPUTS proved no__~t to be potentially con- 

founding variables. The three discrete disposition variables 

tested were indemnity payment frequency, mode of disposition, 

and procedural stage of disposition. Each was the dependent 

variable in a separate contingency table. There were two 

dimensions in each analysis because only two potentially 

confounding I:~UT variables were previously identified. 

In each table the confounding variabl~ was stratified and 

the relation of FOR~4 to the dispositicn measure was 

" Cost and other variables were not analyzed for the final 
comparisons because of paucity of data[ This mention 
illustrates the methodologic approach, computer work and 
tests applied throughout this study. 
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examined for each stratum. For example, for injury, severity 

(which, as anticipated, proved to be the .most important 

potentially confounding variable), the strata in each table 

were (a) insignificant (including no physical injury), (b) 

temporary injury and (c) ~ermanent injury; within each s~ratum 

the relation of Forum to one of the categorical disposition 

variables was examined. 

o, 

',. . J 
° 

,i 
7. • 

g 



l 

J 

• .--" - o~ . " l" m 

I 

o . . . . . . . . .  . • 
, . • 

. ° , . - ' "  , .  

7 

Data 

When this project was conceived, there had not been enough 

case experience to provide an adequate basis to test how binding 

arbitration, as opposed to the court forum, affects medical 

malpractice claims. Thus, it appeared that it might not be 

possible to set forth a theory_ or model and then identify and 

proceed to collect data to test it. In any event, it was 

apparent that it was practically impossible to obtain all the 

data relevant to that approach. Accordingly, an "archive" 

approach was developed, systematically gathering that generally 

available case data which seemed likely to be useful in estab- 

lishing a framework of facts about medical malpractice arbitration. 

By methodically sifting this data, the team of lawyer, analyst, 

epidemiologist gained perspective, and began to appreciate what 

a shift from the court to the arbitration forum would mean 

for the class of medical malpractice cases. With this under- 

standing, a simple model (discussed previously) was conceived 

as the basis for a forum com~parison study. 

The choice of California as a comparison locale was dic- 

tated by the fact that, at the outset, it was the only state 

which had considerable malpractice arbitration experience. 

Even now, the California exp~erience considerably exceeds 

that in Michiga2,, the only o~her jurisdiction with substan- 

tial experience under a statewide malpractice arbitration 

program. But ~here were other considerations relating to 

the study design which, fortuitously, were met by California. 

For one thing, Californ. ia allowed a comparison 
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of what was defined as the primary forms of the arbitration 
i/ 

and court forums.-- Unlike most states, California has no 

statutory screening procedure, so that access to court and 

trial is direct for the class of malpractice claims. Most 

California malpractice arbitration was similarly in the primary 

form, that is, based on voluntary preclaim agreements to 

arbitrate. 

For another thing, one program was by far the largest 

source of California arbitration proceedings pursuant to such 

agreements. That program, jointly sponsored hy the California 

Hospital and Medical Associations, began in 1969 as a pilot 

project at eight Los Angeles-area hospitals. By 1980 it had 

been adopted at an estimated 200 public and private California 

hospitals, including some in nearly every part of the State. 

Under the Program, patients entering these hospitals under 

non-emergency circumstances are routinely offered arbitration 

agreements, which they may sign or not without affecting 

their health care or treatment. The hospital, its employees, 

and the majority of its staff of attending physicians are 

precommitted to arbitration, which would qovern (in place 

of the court forum) any claim a patient might later bring 

if he signs the agreement and does not revoke it within 

sixty days after his hospitalization. 

ld 

2_/ 

See discussion under Conceptual Model. 

In the early 1970's, the California Superior Court for Los 
Angeles County instituted a compulsory nonbinding "arbitra- 
tion" system, under court aegis, for "sma-ll" civil claims. 
Origirally, the program applied to claims up to $7,500; 
subsequently, the ceiling has been $15,000. Recently the 
procedure has been adopted by other California jurisdictions. 
~ile medical malpractice claims filed in Los Angeles County 
and elsewhere in California are subject to this procedure, 
few of them would involve claims under the ceiling amounts. 
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For a third thing, the frequency and volume of California 

medical malpractice claims lent assurance that a study employing 

claim data for California would encounter the fewest data problems. 

As far as known, the respective "arbitration" and"court" 

sample populations of patient-claimants held a fee-for-service 

relation to the health care practitioner- or provider-defendants; 

neither group included subscribers to prepaid group health 

plans such as Kaiser-Permanente or Ross-LGos. 

The array of variables addressed by the comparison was 

limited to those within the NAIC data capture format; other 

variables which could have been examined for the arbitration 

sample were not available for the court sample. 

The "court" s@/nDle .... 

The study's sample of incidents which generated medical 

malpractice lawsuits was drawn from the population of incidents 

represented by certain insured claims closed in southern 

California. Data for these claims was obtained in coded form 

from the National Association of Insurance Commissioners (NAIC), 

which in 1980 completed a national survey of nearly 72,000 

insured medical malpractice claims closed between July i, 1975 
i_/ 

and December 31, 1978. 

A total of 6,541 such claims were reported to NAIC's 

Survey as having arisen from incidents at hospitals in the 

Los Angeles-to-San Diego metropolis or in the rural areas 

extending from there east to Arizona and north to Nevada. 

i_/ The NAIC claim report form is included in the Appendix. 
For NAIC Survey results, see NAIC Malpractice Claims, 
Vol. 2., No. 2, National Association of Insurance Commissioners, 
1980. 
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This geographic area, which we refer to as "southern California", 
1/ 

was defined by postal zip code sectional area.- As illustrated 

on the accompanying map, it includes: Los Angeles County except 

its northern (Lancaster) sector; the southern edge of Ventura 

County, adjoinin% Los Angeles; the entire counties of Orange, 

Riverside, San Diego and Imperial; all but the north';lest edge 

of san Bernardino County; and southeast Inyo County (Dearth 

Valley). This area represents roughly one-fourth of the State's 
2/ 

territory but contains about 55 percent-- of its population. 

The hospitals in this area appear to be at least roughly repre- 

sentative of the range of hospital type and size for the state 

as a whole, and they account for about half of the 

state's hospital bed capacity. 

Claims based on hospital occurrences represent 80 per cent; 

t~he remaining 20 per cent were claims based on occurrences 

at doctor's offices, clinics and other nonhospital settings. 

For the purpose of the study, hospital occurrences were defined 

as all those involving hospital inpatients plus those involving 

other patients at hospital emergency rooms, hospital clinics, 

or hospital special treatment facilities. 

Before sampling it for the comparison study, we examined 

the data base obtained from NAIC was examined and found to be very 

i_/ Zip code prefixes 900- through 928-, taken from the zip codes 
reported in item 6d on ~he NAIC claim report form. 

2/ Rand-McNally Zip Code Atlas, 1975. 

%. 
! 

\ 

..:- 

! 

. ":/ 

i 

I 

J 
%. 

\ 



I -  . . . .  . : - - -  " ' "  : " \ 
t ;" .' 

: .tl ~_ ~. = H I 

/ ¢ .~  • ('(.- 

Ranc l  M;NaIIy Z i p  Co(~e A t l a s  / CAUFORNIA 3 3  

1 

• RelJemg 

S=, 

94~ RicI~I~, 
941 S A N  FRANCISC 

- -  -.-~,,~ 94(3- 
944 5 A N  M,  

943 PALO 

S a n ' -  C r u t ' ~  
W&lsonvJl l (  

~ :  Slai~lo4t , 

~r  detailed m=p of San ~rantist~ 
Bay I R a  gee p,l~t ..LS; lot 

m Fr=w.~zo pos i t  i t l a  ~ p~gll 140. 

O h !  

• Reno 

• V , s a l i a  

o Poe;lrvdle 

~, -" v / , .  ; &  

9 3 5  

O 

e 

932-933 
934 
S~n Luns 8 ~ ~FJ¢$F~Et.~, 

. , , , . ~ . .  ~1 9 2 3 . ~ 2 5  " 

v,:,,h,, ,~- "~:Z"JE':., ,f.L~-"~UT,dA,.el-,: 
Ole~ - ' 

p An  .-,nL .. • ' ' o ' ~ r ' ~  ~ - , : . . ~  . . . . . .  
r0tr (:lelalh.'d m.lp Qf L0; An,",~.s and iEin=t¢ SJ'e pl i [e .}5; LUtlG IL:L, 

I,W L..~'S Angele-'p¢'.121 :~rea R'¢ p.l~"~ I }3.  I ~ 9 2 6 - 9 2 8 ~ . " ~  / 
/ .. i ' : ~ . ~  

\ ,  
I 9~15Ae~ 

Ndt~O~,al 

~. I~; °1 ¢;I ~lf • bL ,,rJA qOl-'~O 

~.>,~.:c.s;6"fC . p ~ l ~  so,,..~ 

[or  dc t z i l~  map 0f ~..~n DP'~O 
pl: , tM al..a ~l,e p,llg¢ I'i'.L 

L 

. •  =l ° .  , .  

9 2 2  

• Fscond lao  

';,'20 -921 
- El CJ:on 

i ° 8 r l l l l ~  . El Cen t fo  

J Reproduced |rom 
besl available copy. 

.,, . ,  

.° 

" ~ - ~  ° 

" %  

L 



4. 

/3/ 

4 

largely incomplete, both in defendant and incident terms. 

NAIC had determined that this base of 6,541 claim reports 
i/ 

represented 5,409 different incidents.-- In a further analysis,it 

was found that this base represents just 45 per cent of the 

total defendants reportedly associated with those incidents 

(Table I ), and that it includes claim reports for all defendants 

in only 38 per cent of those incidents (Table 2). 

It is quite clear that NAIC received claim reports only 

for a mi___n~ of the defendants involved in the 5,409 incidents. 

However, it is no__~t clear what proportion of the unreported 

claims were insured claims closed during the Survey period and, 

i_/ In order to be able to analyze its data in incident as well 
as claim (defendant) terms, NAIC had to dete--~---ne--the number 
of dl-~-~rent incidents represented by the claims reported to 
its Survey. Essentially, the problem was to determine whether, 
among claim reports indicating a multi-defendant incident, 
more than one such report was linked to any one incident 
represented in NAIC's data base. Reports indicating one- 
defendant incidents were not a concern because a one-defendant 
incident would normally generate only one claim report. How- 
ever, about two-thirds of all claim reports received by 
NAIC indicated multiple-defendant incidents. 

NAIC used a two-stage procedure to determine claim report- 
incident linkage for those reports indicating a multi- 
defendant incident. The first stage was a rough sorting 
by computer of all such "multi-defendant" claim reports. 
This sorting was initially by month and year of the claimed 
injury and then, within that, by zip code of ~he locale 
where the incident occurred. 

The second stage was a clerical review of listings of certain 
coded data, generated by computer within the framework pro- 
duced by the computer sort. The data generated included 
codes for final diagnosis of ~he injured person; procedure 
alleged to have caused injury; principal injury claimed; 
and for the three indemnity questions asked for each claim 
reported. 

If after this process there was still doubt whether particular 
claims were linked to a common incident, then as a final step 
the claim report forms concerned were located in NAIC files 
and compared with respect to the injured person's name, the 
plaintiff's attorney's name, or other reported information 
which, alone or in combination, is normally unique to an 
incident. 
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table 1 

Defendant-unit compl~teness of NAIC data for southern California hospital inciaents 
~ %:- 

claim reporting completeness, reported total defendants 
no. of reportedly associated defendant units 
0efendants with incidents rep~esentod reports no percent 
per incident in NAIC data received report complete a/ 

no. % cum. % 

one 1,782 12.3 12.3 1,782 0 i00.0 

twc 2,806 19.4 31.7 1,580 1,226 56.3 

thr~e 2,826 19.5 51.2 " 1,178 1,648 •..41.7 

four 2,124 14.7 55.8 750 1,374 35.3 

five 1,505 10.4 76.2 452 1,053 30.0 

six 912 6.3 82.5 245 667 26.9 

seven 672 4.6 87.2 169 503 25.1 

eight 424 2.9 90.1 95 329 -. 22.4 

nine 288 2.0 92.1 46" 242 16.0 

ten 250 1.7 93.8 42 208 16.8 

eleven or more 878 6.1 99.9 184 694 unk 
c_/ 

unknown 18 0.i I00.0 ~ 18 unk ~nk 
cj cl 

14,485 i00.0 6,541 7,944-- 45.2 

a/ by category 
b/ minimum figure; actual total not calculated. 
~/ minimum figure; (since uhe £otal numSer of defendants associated with 18 of the 

i**cidents is unknown) 

I 
5 
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table 2 

Incident-unit completeness of NAIC data for southern Cal~fornla hnmDital Inela~nts 

• '° . 

) 

reported 
no. of 
defendants 
per ~ncident 

total incidents claim reporting completeness, 
represented in incident units 
HAIC data complete incomplete per cent 

compl~te a/ 
no. % cum % 

one 1,782 32.9 32.9 1,782 0 i00.0 

two 1 ,643  25 .9  58 .8  177 1 ,226  12 .6  

three 942 ].7.4 76.3 4~ 895 5.0 

foL~r 531 9.8 86.1 18 513 3.4 

five 301 5.6 91.7 6 295 2.0 

six 152 2.8 94.5 3 149 2.0 

seven 96 1.8 96.3 1 95 1.0 

eight 53 1.0 97.2 0 53 0.0 

nine 32 0.6 97.8 0 32 0.0 

ten 25 0.5 98.3 0 25 0.0 

eleven cr 74 1.4 99.7 " 0 74 0.0 
more 

b/ 
~nknown 18 0.3 I00.0 0 18-- 0.0 

t 

\" 

% 

"'.. 

° ~ ' - -  

5,4C9 I00.0 2,034 3,375 37.6 

~I by C~tegory 
~/ Z~ crder to make the totals add up, it has been arbitrarily presumed that each of these 18 

incidents involved more than one defendant, and therefore that reporting was incomplete with 
respect to each such incident. 
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~hus, eligible f0~ ropo~ting. Probably mo&t of ~]e approxi- 

mately 8,000 ~nxeported claim were insured, but either were 

closed before ~h~ Survey period or remained open afterward, 

and at least sQme were closed during the Survey and simply 

not reported to NAIC, whetheE through i~advertence or other- 

wise. Certainly some o£ the unreported claims involved self- 

insured or uninsured defendant&, and therefore were not 

subject to repo~ting, regardless when closed. Eurthermore, 

in addition %o ~hos~ "southern California" hospital incidents 

represented in the Survey, there must have been other "southern 

California ~ incidents for which at least one insured claim 

was closed during the Survey, but ~%ich are not represented 

in NAIC's data Last because s~ch =laims were not reported. 

~tever the relative contributions of these reasons, the 

ve~] extensive incompleteness o£ the NAIC claim populaticn 

sampled for the comparison study suggests that it may not be 

representative of "southern California" hospital claims 

e~erience. But, there was no way to test this. But 

since it does include over 6,000 clal/r.s, it is likely 

that it is more nearly representative than not. At this 

time, there is no particular evidence to the contrary and, in any 

event, NAIC's Su~zey was the best available source of "court" 

data for comparison wi~% California arbitration experience. 

Accordingly, a great deal of confidence can be placed in 

finding based on these reported data. 

The sampling populaticn for "court" e.xp6rience was a sub- 

set of NAIC's data base fcr southern California hospital 

incidents. This sub~et consisted of all claims associated 

with thcse in=~de~cs in the base whi=h evidently generate~ 
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a lawsuit. It included 60.9% (3,246) of incidents and 63.5% 

(4,152) of claims in that base. The subset incidents were 

identified chiefly by NAIC coding of claim disposition. That 

is, if coding for any claim indicating either on its face or 

logically that a suit was filed, then any other claims associated 

with the same incident were included in the subset. In all, 

the subset comprised five separately defined claim groups: 

(i) all claims coded as "disposed of by a court", including 
trial verdicts and other third-party decisions on the 
merits or on technical grounds; 

(2) all claims coded as "settled by parties" at any stage 
after a lawsuit was filed; 

(3) all claims coded as withdrawn or abandoned (by 
plaintiffs) at any stage after a lawsuit was filed; 

(4) all claims whose disposition was not coded or not 
clear from the coding, but for which a defense 
counsel fee was reported, which was taken as a strong 
indication that a lawsuit had been filed l_/;and 

(5~ all claims linked by NAiC with an incident represented 
by claims in any group above, but which were not 
inc}uded in any of these groups. 

Table 3 sh.ows which NAIC codes defined claims in each group. 

Claims excluded from the subset were those remaining, including, 

first, those which were both clearly coded as disposed of 

without a lawsuit and not linked to incidents in the subset; 

and second, those claims for which not only the disposition 

was uncoded or doubtful but also the defense counsel fee was 

reported as zero, which was taken as a strong indication that 
i_/ 

no suit was filed. 

/ / 

. . /  

2', 

t ..- 

i_/ With relatively few exceptions, the insurors which reported 
southern California claims to NAIC would normally have 
retained defense counsel, and thus have occasion to report 
a &ounsel fee, only if the insured was sued. 
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3,246 

c u  

table 3 

S am~lin~ Population for ~outhern Californi~ Court Experience 

incidents claims 

% ~ no. % 

1 0 0 . 0  [ 452 10 .9  

i 1,135 27.3 

descriptipn of claim codin~ 

a/ 
third-party disposition of suit-- 

I.,Z74 25.9 

1,099 26.5 

392 9.4 

"settled by parties" at any stage 
after suit filed b_/ ... 

withdrawn or abandoned by plaintiff 
at an~ stage after suit filed c_/ 

disposition ambiguous or not coded, 
but defense counsel fee~0 reported d/ 

none of the above, but lined to an 
incident represented by any claim 
defined above e/ 

!" 

i 
ii 

I !! 

i ~ "-. 

\. 

I 

I 

3,246 i00.0 4,152 i00.0 (63.5% of the "6,541 NAIC "southerr. 
California: claims reportedly based 
on hospital incidents) 

a/ coded 21a=l 2,3 4,5,6,7, or 8 or coded 20b=2 and 20c=2,3,4,5,6 or 7 
an___dd 21a=9 on NAIC'report form 

b/ coded 20b=l and 20c=2,3,4,5,6,7 or 9 on IIAIC report form 
_~/ coded 20c=8 or blank and 21a=9 on NA!C report form 
d_/ •coded 20b=i and 20c=8 and 21a=blank and 25 > 0 on NAIC report form 
e_/ incident-claim linkage was establishe-~-by ~AIC for the data base, 

of claims associated with "southern California" hospital incidents 
that it provided at AAA request 

data source: National Association of Insurance Commissioners 
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Once the subset of 4,152 claims linked to the 3,246 

incidents generating lawsuits was defined and segregated, a 

simple random sample of 500 incidents was drawn from it to 

represent "court" experience in the incident-unit comparison 

of forums. The court sample for the corresponding defendant- 

unit comparison was, in p~rallel fashion, a random sample of 

500 claims (defendants) a~ong the 4,152. This defendant 

sample is skewed toward defendants from one-, two-, and 

~hree- defendant incidents, since reports for such defendants 
i_/ 

comprise 69.4% of the total received by NAIC. In contrast, 

the incident sample is no__~t weighted, since it could be randomly 

drawn without regard to claim reporting completeness. 

A brief explanation of the reason for such sampling is 

set forth below. 
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i/ Calculated from Table I. 
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The Arbitration Sample i 

Arbitration experience in the comparison study was represented 

by 138 incidents which led to initiation of an arbitration i 
p 

proceeding. These incidents met the following criteria: first, 

they were "hospital incidents" occurring in "southern i 

California", as those terms were defined in the court sample; 

second, each involved an arbitration agreement signed before 

any claim arose, so that ~he claims they generated were subject 

to arbitration when they arose and not specially selected for 

resolution under arbitration jurisdiction; and third, they 

involved arbitration proceedings initiated and closed at the 

American Arbitration Association's Los Angeles cr San Diego 

offices after 197! and before 1981. 

Because these 138 "arbitration" incidents included al__~l the 

incidents which met the abave criteria, they constitute a 

po~ulatioq. However, since they represent the first 138 incidents 

in what may be presumed will eventually be a much larger population, 

they are also in a sense a samole,and one which could ultimately 

prove to be unrepresentative of that larger population in ways 

relevant to this study. There was no choice but to use these 

limited empirical data to represent what is essentially an 

emerging phenomenon. ~ile ultimately these data may to some 

extent prove unrepresentative of arbitration experience, that 

could not be assumed; rather, it was reasonable to assume that the 138 

incidents constitute a reasonable (albeit limited) basis for 

conclusions about the true nature and order (or degree) of 

any forum differences identified by the analytic method employed. 
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Context of the arbitration data: It is important to understand 

that the arbitration sample comprises incidents involving 

at least one claim for which an arbitration proceeding was 

initiated, but that not every claim arising from each of the 

138 "sample" incidents entered or was resolved in arbitration. 

In a small minority of the sample incidents, there was one or 

more claims for which there was no preclaim agreement to 

arbitrate, and which thus never entered arbitration. Of the 

vast majority of the sample claims which did enter arbitration, 

a few were subsequently removed to court for resolution or 

resolved in a "forum straddle", i.e., while formal proceedings 

were pending both in arbitration and in court, without either 

forum having been established over the other by a judicial 

ruling. In sum, not every claim generated by a sample incident 

entered arbitration, and not all sample claL~s which entered 

arbitration were resolved there. 

Among the arbitration sample incidents, many represent 

claims which were at first pressed in a lawsuit and only later remov(d 

to arbitration, pursuant either to court order or stipulation 

by the parties. As explained, for an unknown but possibly 

larger number of incidents, all claims were resolved without 

filing in arbitration, even though the parties had signed 

arbitration agreements before the claLms arose. Such incidents 

could not be included in the arbitration sample because there 

is no practical way to identify them. 
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It is recognized that the absence of information on cases 

"subject to arbitration" but not identified (and thus not 

represented in the sample) limits an understanding and appre- 

ciation of the effect of this alternative forum.~ether "subject" 

cases are substantially different from those identified, as 
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described, cannot now be known. The closest approximation 

to answering this question are the studies by Heintz which 

-~° 

° 

assumed that all cases associated with hospitals that were 

enrolled in the California arbitration project were arbitra- 
l_/ 

tion cases, regardless of method of process or disposition. 
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5_/ Heintz, D. "An ~_nalysis of the Sourthern California Arbitration 
Project, January 1966 Through June 1975". National Center 
for Health Services Research, November, 1975. DHEW 
Publication No. 77-3159. 
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Litigation Sample 

For purposes of comparing arbitration to litigation, a 

random sample of the litigation data set was drawn containing 

500 cases. The rationale for basing the comparative analyses 

on a sample basis is as follows: 

Since the arbitration data set contains only 138 cases 

and the litigation data set contains in excess of 3,000 cases, 

there is an imbalance in the confidence with which the two 

forums are characterized. The effect of this imbalance has 

implications in the statistical power of the subsequent analyses. 

The primary effect is that of achieving statistical signifi- 

cance with differences between the forums which may be of an 

inconsequential or minor nature. By reducing the sample size 

~n litiga.~ion, t2~e correspondence be hween the meaningfulness 

or substance of the differences and the degree of statistical 

significance are brought more in line with one another. The 

random sample of 500 litigation cases was checked against the 

data_set from which they were drawn in respect to numerous 

characteristics. The results indicate a very good random 

sample which confidently reflects the whole. 
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B. Comparison ....... 

The main goal of the analysis was to assess ~he deqree of 

association between Forum (arbitration or court) and outcome 

v~riables, including selected measures of time, cost and disposi- 

tion. These outcome variables can be viewed from either of two 

perspectives: (i) that of the patient-claimant, whose focus is 

the incident, which encompasses resolution of al__~l claims relating 

to a particular claim producing occurrence, or (2) that of a 

defendant, which refers to the claim with respect to each 

defendant (person or institution) singly. Analytic implications 

may depend on whether the point of view is that of the plaintiff 

or the defense. The defense will naturally be interested in 

~he effect of Forum on an outcome variable with respect to 

defendants singly, whereas plaintiffs will be interested in 

these variables in incident terms, i.e., with respect to al_~l 

defendants named in connection with a given claim-producing 

incident. Accordingly, analyses from both incident and defendant 

perspectives have been performed. These analyses are presented 

separately, reflecting generation of the study data in both 
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incident and defendant units, respectively. 

Incident-unit ~mal[sis 

The first stage of analysis was to compare the two Forths 

to assess their degree of comparability with respect to input 

(case or claim) characteristics. In particular, the objective 

was to identify any input which differed siqnificantly by Forum, 

since such a difference might interfere with ("confound") 
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evaluation of each Forum's effect on outcomes (time, cost and 

disposition). Any such input would then be treated as a con- 

, founding variable and held constant ("controlled for") in the 

second stage of the analysis, whose objective was to compare ~ ! 

outcomes by Forum. The issues (input variables) selected for ° 

this analysis were those for which (a) the data was .complete 

enough to insure meaningful analysis ar.d (b) there was reason to 

believe that the variable might be independently related to one 

ore more of the outcome measures under study. 

Six input variables were examined: (i) number•of defendants 

per incident; (2) severity rating of the injury, generating the 

malpractice claim; (3) age of the injured person; (4) sex of the 

injured person; (5) incident location within the hospital; and 

(6) final diagnosis of the injured person's medical condition. 

Three of these--number of defendants, injury severity and age of 

injured person--were found to be potential "confounders". That 

is, these variables were differently distributed in the two 

forum samples and might be Lndependently related to outcomes, 

requiring that they be held constant for a fair test of whether 

any differences in outcome are Forum-related. 

Potential confounding input variables 

Number of Defendants: Almost 62% of the incidents which 

gave rise to arbitration involved just one defendant compared 

with 21% for litigation. At the other end, only 6% of the 

arbitration incidents involved four or more defendants, compared 

to 29% of the litigation cases. The difference in these 

patterns is statistically significant at tile .001 level; 
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consequently, it was necessary to hold this variable constant in 

examining outcomes by forum. (Table I) 

Among the reasons for the difference in this variable may 

be the difficulty in arbitrating a multiple-defendant case where 

not all defendants were pre-committed to arbitration. Any 

defendant who did not sign a preclaim arbitration agreement may 

decline to arbitrate; for bo~h legal and practical reasons, this 

tends to force into the court forum a case which otherwise would 

be in arbitration. Another reason for the difference may be 

relative under-reporting of one-defendant incidents to the 

NAIC Survey (source of the litigation sample), since it would 

appear that the probability of an incident being reported to the 

Survey increased with the number of defendants. There is also 

the fact that the arbitration program was quite small-scale 

before 1975, and most of sample arbitration incidents occurred 

later. Multi-defendant incidents evidently take more time to 

resolve in either forum, and a large proportion of those 

occurring after 1975 and subsequently entering arbitration may 

have been unresolved by 1980 and, thus, could not be in the 

sample. 

Severity of Injury: With respect to distribution of 

injury severity rating, there is a significantly greater 

proportion of death cases in litigation than in arbitration 

(17% compared to 3%), and a substantially lower proportion of 

temporary injury cases (47% compared to 64%). Of 126 arbitration 

incidents where severity was known, only 4 were death cases, 
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Table 1 

Number of Defendants per Incident, by Forum 

INPUT VARIABLE FORUM 

Number of defendants per 
incident 

one 

two 

three 

fou~ ~r more 

total known: 

missing or unknown 

total incidents: 

Arbitration 

N % 

84 61.8 

26 19.1 

18 13.2 

8 5.9 

136 i00.0 

2 

138 

Litigation 

N % 

103 20.9 

142 28.7 

108 21.9 

141 28.5 

494 I00.0 

6 

.500 

(x2=93.1, p <.001) 
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Cj an unusually low figure for malpractice claims (Table 2). In 

California, ~e claim of wrongful death permits a separate cause 

• of action, which means that an arDitration agreement signed by a ~ : 
t~ 

• decedent may no~ apply to his heirs. Thus, most death cases , 

are filed in court. Moreover, many plaintiffs' attorneys 

prefer the court forum in these and o~her cases because they 

believe that the likelihood of recovery on the ameunt, or beth, 

will be greater there than in arbitration. 

Age of Injured Person: The patient-age distributions for 

arbitration and litigation are essentially similar except in the 

60-and-over category where the wide difference apparently led , 

to the test finding of statistical significance at ~he .00i i! 
I 

level. Only 13% of litigation cases involved persons 60 or 

over, in contrast to 32% for arbitration (Table 3). In general, i 

older persons who filed medical malpractice suits will recover 

less than younger claimants because of lower earning potential. 

It may be that attorneys have tended to leave such cases in 

arbitration rather t~an seek to move them to court; certainly 

the anticipated value of the case may affect the attorney's 

judgment about proceeding in the arbitration forum. In any 

event, there is only a six-year difference in the patient mean 

ages fer arbitration and litigation incidents, and it is hard 

to see how such a relatively small difference would have much 

effect on outcomes. 

In summary the incidents which generated arbitration 

typically involved fewer defendants, somewhat less severe injury, 

and relatively older claimants. These differences arc: controlled 
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Table 2 

Severit~ of Injury b[ Forum 

INPUT VARIABLE FORUM 

Injury Severity Ratin~ 

Insignificant 

Temporary 

Permanent 

Death 

total known: 

missing or unknown 

total incident~: 

Arbitration 

N % 

i0 7.9 

81 64.3 

31 24.6 

4 3.2 

126 i00.0 

12 

138 

Liti@ation 

N % 

21 4.2 

234 47.4 

154 31.2 

85 17.2 

494 i00.0 

6 

500 

'x2=24.3, p 4~.001) 
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:able 3 

Age cf Inju~'ed Person_._ by Foru',n 

INPUT VARIABLE 

Ave of Injured Person 

0-19 

20-39 

40-59 

60 or more 

total known: 

missing or unknown: 

total incidents: 

FORUM 

Arbitration 

N % 

7 5.7 

34 27.6 

43 35.0 

39 31.7 

123 I00.0 

Litigation 

N % 

33 7.1 

196 42.3 

176 38.0 

58 12.6 

463 i00.0 

15 

138 

37 

500 

(x2=27.6, pL .001) 
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for in the ax,~lyses of forum effect on selected outcome variables. 

Other input variables .................... 

The othe~ input variables examined--sex of injured person, 

incident location within the hospital, and final diagnosis-- 

were not found t~9 be differently distributed in the samples of 

incidents for ~h~ two forums (Tables 4 through 6). No significant 

difference was found in the relative frequency of male and female 

patients in the arbitration and litigation incidents. The 

distribution of the final diagnosis in the two forums roughly 

corresponds within the very large number of H-ICDA categories, 

which prevented any test of significance with the study data. 

Likewise, the distribution of incident location within the 

hospital appeared the same for both forums, although no test 

was made. An effort was made to compare claimed economic 

loss (claimed medical costs and wage loss incurred); unfortunately, 

that information was too often unobtainable for arbitration 

incidents to allow any useful analysis. 

Outcome s 

The main aspect of analysis is, of course, the comparison 

of outcome by forum. Outcomes examined included four principal 

elements: (I) whether any indemnity was paid and, if so, 

(2) what amount; (3) t~.e ~ode of disposition of the incident or 

claim; and(~) the time required to resolve the matter. Unfor- 

t-anately, cost data were too often missing for arbitration 

incidents to ~llow any forum comparison of defense costs, an 

obviously important outcome variable. 
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Table 4 

Sex of Injured Person by Forum 

INPUT VARIABLE FORUM 

Sex of in~ured person 

Male 

Female 

total kno~m: 

mis~ing or unknown 

total incidents: 

Arbitration 

N % 

56 40.6 

82 59.4 

138 I00.0 

0 

138 

Litiqatlon 

N % 

209 42.8 

279 57.2 

488 I00.0 

12 

500 

(x2=0.3, N.S.) 

i ' ' ;  
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Table 5 

Incident Location Within Hospital, by Forum 

INPUT VARIABLE 

Incident location within 
hospital 

Operating or Recovery Room 

Patient's Room 

Other 

missing or unknown 

total incidents: 

i 

| , 

g 

FORUM !, . . . . . . . .  { • 

Arbitration . Litigation ............... i 

N % 

67 56.3 

34 28.6 

18 15.1 
I00.0 

N % 

187 65.4 

60 21.0 

39 13.6 
286 i00.0 

214 

500 

(x2=3= ~0; N.S. )  

119 

19 

138 
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Table 6 

F i n a l  D i a g n o s i s  o f  P a t i e n t ' s _ _ P r e s e n t i n g  M e d i c a l _ C o n d i t i o n ,  . . . . . . . . . . . .  ~ 
by F~un 

INPUT VARIABLE 

Final diagnosis of patient's 
presenting medical condition 
~H-XCDA ~itegor~7 

001.0-136.9 Infectious Disease 

140.0-209.9 Malignant Cancer 

210.0-239.9 Benign Cancer 

240.0-279.9 Endocrine 

280.0-289.9 Blood 

290.0-318.9 Mental 

320.0-389.9 Nervous System 

Litia.atio n 

N % N % 

1 1.0 30 1.0 

8 8.2 143 4.6 

3 3.1 113 3.7 

1 1.0 63 2.0 

0 0.0 9 0.3 

1 1.0 61 2.0 

2 2.0 113 3.7 

FORUM 
,i 

Arbitration 

390.0-458.9 Circulatory System 

460.0-519.9 Respiratory System 

520.0-577.9 Digestive System 

580.0-629.9 Genitourinary System 

631.0-678.9 Childbirth 

680.0-709.9 Skin 

9 9.2 314 10.2 

2 2.0 I00 3.2 

4 4.1 351 11.3 

7 7.1 279 9.0 

6 6.1 164 5.3 

1 1.0 37 1.2 

16 16.3 282 9.1 

1 1.0 33 i.i 

0 0.0 9 0.3 

7 7.1 127 4.1 

18 18.4 612 19.8 

ii 11.2 254 8.2 

710.0-739.9 Musculoskeletai 

740.0-759.9 Congenital Anomaly 

760.0-768.9 Newborns 

770.0-796.9 Signs and Symptoms 

800.0-999.9 Injuries 

y Other category 

Total kno%.~: 

No. missing or unknown: 

Total incidents: 

98 71.0 3,092 95.3 

40 29.0 154 4.7 

138 i00.0 3,246 i00.0 
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Frequen~ l of Iqdemnity 

The question most often raised is whether payment frequency 

in arbitration is different from that in litigation, given 

basically similar cases. Indemnity frequency is a dichotomy-- 

either (a) payment by one or more defendants or (b) no payment 

by any defendant. The three potential confounding input 

variables--number of defendants, severity of injury and patient- 

age--were held constant in examining this outcome by forum. 

With respect to the number of defendants, the percentages of 

paid arbitration and litigation incidents were substantially 

similar, regardless whether one, two, three, or four or more 

defendants was involved. For one-defendant incidents, about 

46% were paid in arbitration compared with 51%;for two 

defendant incidents the corresponding figures were 48% and 54%. 

Neither these differences nor those in the other categories were 

statistically significant. For all incidents co~ined, the percentagc.:~ 

paid were 45% for arbitration and 53% for litiqatJon, also 

not a statistically significant difference (Table 7). 

~en injury severity rating was held constant, there was no 

significant difference in indemmity frequency by incident. The 

bulk of incidents were in the temporary and permanent injury. 

categories, and the percentage paid in each forum was quite 

close: 44% in arbitration for temporary injuries compared to 

50% in litiqation; for pe-.~, nent injuries the figures were 

69% and 61%, respectively (Table 8). Even though there were no 

paid arbitration incidents in the insignificant inju~, cateqor-z, 

the test shcwed no significant difference between forurLs because 

of the small numbers of incidents. In the death catego~l, ~he 
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Table 7 

Indemnity Frequency per Incident f by F~rum and Number of Defendants 

TNPUT VARIABLE OUTCOME VARIABLE r by FORUM 

I;o. of defendants 

per incident 

one 

two 

three 

four or more 

Total known: 

unknown or missing 

Total incidents 

~2 Arbitration Litigatlon P val. 

no. % paid no. % paid 

57 45.6 95 54.7 1.18 l|.S. ' 
i 

27 48.1 114 53.5 0.30 N.S. I 

I 
20 30.0 92 52..2 3.5 N.S. 

- I 15 60.0 106 52.8 0.4 N.S. -~ 
-- -- -4= 1 

119 45.4 407 53.3 2.0 N.S. 

19 93 

138 I00.0 500 I00.0 
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Table 8 

I]~demnity Frequency 

INPUT VARIABLE 

per Incident , by Forum and Severit~ of Injur Z 

OUTCOME_VARIABLE, by FORUM 

In~ur~ severity ratin~ Arbitration 

no. % paid 

6 0.0 

77 44.2 

29 69.0 

4 0.0 

116 46.6 

22 

138 100.0 

Insignificant injury 

~mporary injury 

Permanent injury 

Death 

Total 

missing 

total incidents 

* Fisher's Exact Test 

Litigation x 2 P Wal. 

no. % paid 

14 28.6 N.S. 

195 50.3 0.6 N.S. 

122 60.7 0.7 N.S. 

74 55.4 * .05 -% 

405 53.6 2.0 N.S. 

95 

500 i00.0 
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the test showed marginally significant difference, but there 

were only four death cases in arbitration as aginst 74 in liti- 

gation. It is therefore reasonable to discount this result, 

since a few paid incidents in arbitration would be enough to 

change the test result to "no significance" (Table 8). 

Indemnity frequency was also compared with respect to age 

of the injured person, which had been found to be differently 

distributed only in the 60-or-older category. There was no 

significant difference in payment frequency in this category 

but, surprisingly, there wa___ss a difference, significant at 

the .01 level, in the telescoped categories covering 0 to 

59 years, where there had been similar distributions in the two 

forums (Table 9). Information at hand does not account for 

this finding; it may reflect the influence of one or more 

input variables not measured by the available data. 

Disposition mode ......... 

The incident-unit comparison of forum outcomes included an 

aspect of one non-quantitative variable, disposition mode. 

Forum frequency of incidents involving a third-party decision 

was compared, showing up a remarkable pattern. In 3~% of the 

arbitration incidents, but only 5% of those in litigation, a 

third-party (arbitrator or jury) decided the merits of the 

claim with respect to at least one defendant (Table 10). 

This difference, statistically significant at the .00! level, 

represents probably better than that for any other outcome a cen- 

tral distinction between the two forums--that it is substantially 

\ 

i 

i ; I 

: ! 

% 

• / 

• I 

i 

! 
o 

i 
1 

! 

i 

i 
1 

I" 
i 

i 

i 

I 
I 

] 

! 

I 
i 
l 

i I - 

A 



• L "~. 

Q Q m ̧  

Indemnity Frequg~cy 

INPUT VARIABLE 

A~e of injured person 

(yrs.) 

0 to 59 

60 or over 

Total known: 

missing or unknown: 

Total incidents; 

! 
, 

• 0 w p 

Table 9 

per Incident, by Forum and A~e of In~ured Person 

OUTCOME VARIABLE, b~ FORUM 

Arbitration 

no. % paid 

Litigatlon 

no. % paid 

x 2 P val. 

98 35.7 446 

32 68.8 53 

130 499 

8 1 

138 500 

52.5 

58.5 

8.5 

0.8 

.01 

N.S. 

% 

J 
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Table i0 I 

Frequency of Third-Party Decision by Incident, by Forum .............. 1 

b 1 

OUTCO~ VARIABLE FORUM ............... : ...... I 

Disposition Mode Arbitration Litigation ' 
no. % no. % 

Third-party decision 50 37.9 13 4.6* 
on the merits 

Other disposition 82 62.1 268 95.4 

,. - . 

total known: 132 i00.0 281 i00.0 

missing or unknown: 6 219 

Total incidents : 138 500 

(x2=77.7, p~.001) 

This is a minimum percentage, since for technical 
reasons the disposition of each litigation incident which 
invnlv~d more than on~ 4efendant had to be represented 
by the disp-~1~t~-6-n for a single defendant from that 
incident; such representative defendants were selected 
systematically. 
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easier, less costly, and less time-consuming to get a malpractice 

claim adjudicated (i.e., to get a decision on the merits) in 

arbitration than in court. 

The importance of the difference in decision frequencies 

should not be assessed in time and money alone. It is critical 

to recognize that adjudications, though they occur only in the 

minority of incidents in each forum, set the overall pattern 

of expectations for party-determined claim dispositions, which 

occur in the majority of incidents in each forum. Many have 

suggested that arbitrators are less likely than juries either 

to find liability on small evidence of negligence or, having 

found liability, to award indemnity in an amount which may 

be considered excessive. If so, then arbitration might be 

expected to produce a more normative pattern of outcomes than 

litigation, including the outcomes reached by party action. 

In any event, arbitration's relatively easier access to 

comparatively quick and inexpensive adjudication favors claims 

having some merit but low value, and which it would accordingly 

be uneconomic to pursue in court. 

Also compared was inde..-tnity frequency for incidents 

decided by arbitration award and court trial. The payment frequency 

of 40% in arbitration decisions and 46% in litigation decisions 
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were not statistically significant (Table Ii). 

Indemnity amount 

Distributions of ~mount of indemnity for incidents in which 

some payment was made were not significantly different by forum. 

A few litigation incidents involving very high payments resulted 
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Table Ii 

Indemnity Frequency in Third-Party Decisions on the Merits, 
Incidents by Forum 

OUTCOME VARIABLE FORUM 

Indemnity frequency in 
third-part~ decisions 

Decision awarding 
indemnity 

Decision denying 
indenmity 

Decision unknown 

Arbitration Liti@atlon 

n % n % 

20 40.0 6 46.2 

29 58.0 7 53.8 

1 2.0 0 0.0 

Total incidents known to 
involve a decision on the 
merits 50 I00.0 13" I00.0 

Other incidents 

Tot~! incidents 

88 487  

138 500 

(x2=0. i, N.S.) 

* ThiS total is a minimum since, for technical reasons, the disposition of each 
'litigation incident involving more than one defendant had to be represented 
by the disposition for just one defendant from that incident; such repre- 
sentative defendants were selected systematically. 
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in high mean dollar values for litigation in some categories in 

Tables 12, 13 and 14, which examine indemnity per incident 

whil~ controlling for number of defendants, injury severity, and 

age of injured perscn. 

The analysis by number of defendants showed mean indemnity 

for all known paid incidents of $34,494 for arbitration and 

$47,434 for litigation, no__~t a statistically significant differ- 

ence. Mean indemnity difference for one-defendant incidents 

was marginally significant (p=.05); mean indemnity was $8,018 for 

27 arbitration incidents and $18,129 for 52 litigation incidents 

(Table 12). However, it is nard to make much of this in view 

of the clear lack of significance of the other differences in 

this table. The reason may be related to under-representation 

of one-defendant cases in litigation (or over-representation 

in arbitration), as earlier discussed. 

~!ean indemnity difference by forum was likewise found 

not to be statistically significant when considered in relation 

to severity of injury (Tal a 13). In that analysis, however, 

there were no arbitration incidents in either the insignificant 

injury or death categories for which indemnity was paid; 

accordingly, no statistical test could be made for those 

categories. The absence of paid incidents in the death category 

may also relate to the legal status (earlier discussed) of 

wrongful death claims in California. 

The patient-age patterns, like ~hose for the other two 

potential co,,founders, disclose no statistically siqnificant 

difference in indemnity amount (Table i~). In s~,al~hough the 
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Table 12 

Mean Indemnity per Incidentf* by Forum and Number of Defendants 

INPUT VARIABLE 

No. of defendants 
per incident 

one 

two 

three 

four or more 

Total (known paid 
incidents) : 

OUTCOME VARIABLE r by FORUM 

Afhitratlon Liti@ation t-test p val. 

means (n) means (n) 

8,018 (27) 18,129 (52) 2.01 .05 

19,530 (14) 51,644 (61) 1.82 N.S. 

19,898 ( 6) 42,915 (49) 1.31 N.S. 

139,658 ( 9) 75,218 (56) 0.64 N.S. 

34,495 (56) 47,434(218) 0.77 N.S. 

incidents for which some amount of indemnity was paid 
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Table 13 

Mean Inderanl..ty per Incident*. by Forum and Sever.it_~f:Injury_ 
\ 

",,L' 

. . . . . . .  

INPUT VARIABLE 

I'njury severity rating 

insignificant 

temporary 

permanent 

death 

i 
! 'k 
• ", r 

Total (known paid 
incidents) 

OUTCOME VARIABLE, by FORUM 

Arbitration Liti@ation t-test P val. 

means (n) means (n) 

-- (0} 4,563 (4} . . . .  

7,693 (34) 13,695 (99) 1.89 N.S. 

80,555 (21) 75,422 (75) 0.11 N.S. 

-- (0) 81,485 (41) . . . .  .-4 

34,495 (55) 47,434(219) 0.77 N.S. 

incidents for which some amounh of indemnity was paid 
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Table 14 

Mean Indemnity per Incident~* b[ Forum and A~e of Injured Person 

INPUT VARIABLE 

Age of injured 
person 

0 to 59 

60 or over 

Total (}:nown paid 
incidents) 

OUTCOME VARIABLE, b~ FORUM 

Arbitration Liti~atibn t-test 

meanS (n) meanS (n) 

45,046 (35) 52,452 (190) 0.3 

17,709 (22) 15,651 (30) 0.3 

34,495 (57) 47,434 (220) 0.3 

P val. 

N.S. 

N.S. 

N.S. 

incidents for which some amount of indemnity was paid 
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meat. indemnities for the arbitration and litigation incidents 

here are very different in absolute terms, the differences are 

not significant statistically and, thus, do not establish an 

order of forum difference. Nor should they be regarded as 

typical values for the two forums, since the standard deviations 

of the distributions were very large, indicating instability. 

Much larger samples are needed to establish typical values. 

Time 

A similar analysis, including the possible effect of con- 

founders, was undertaken to determine whether there were differences 

between forums in respect to the number of weeks for (a) filing a clash: 

and (b) processing ~e case and (c) ~le total transaction. 

With respect to these three ti~.e components--report, pro- 

cessing, total--evaluated by number of defendants involved, 

arbitration cases required substantially less time, in general 

(Table 15). For instance, arbitration cases were reported within 

51 weeks compared to 78 for litigation; ~hey were processed 

within 92 weeks compared with 198. ~githin the defendant 

categories, however, ~here were differences in either direction. 

For example, there was apparently no statistical significance, 

by t-test, in respect to time inte~Jals for cases involving 

three and more defendants. But there were marked differences 

in respect to the one-defendant cases, and, to some extent, for 

two-defendant cases. This table also illustrates the greater 

elapsed time in both forums, for all components, as numbers of 

defendants increase. For example, total time for one-defendant 

cases (arbitration) was recorded as 118 weeks, compared wi~h 171 

for four or more defendant cases. In parallel, litigation 
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Table 15 

Report, Processing and Total Time per Incident, by Forum and Number 
or uefendanus 

INPUT VARIABLE 

Number of defendants 
per incident 

one 

two 

three 

four or more 

Arbitration 

OUTCOME VARIABLE r by FORUM 

Litigation t-test 

mean (n) mean (n) 
wks. wks. 

Report time 38 (29) 69 (I01) 3.22 
Processing time 79 (29) i00 (i01) 2.02 
Total time 118 (54) 168 (102) 3.68 

Report time 66 (21) 81 (140) i. I0 
Processing time 84 (21) 121 (140) 2.43 
Total time 148 (28) 203 (140) 3.30 

Report time 48 (15) 83 (i06) 2.61 
Processing time Iii (15) 121 (106) 0.58 
Total time 149 (18) 204 (I05) 1.86 

TOTALS 

Report time 61 (i0) 79 (138) 0.87 
Processing time 120 (I0) 134 (139) 0.61 
Total time 171 (14) 212 (139) 2.15 

Report time 51 (75) 78 (485) 4.75 
Processing tlmc 92 (75) 120 (486) 3.52 
Total time ]36 (i14) 198 (486) 7.80 

p val. 

.01 
~..05 
~.0Ol 

~.S. 

/ .05 
< .01 

L.05 
N.S. 
N.S. 

N.S. 

N.S. 
.05 

L .001 
~.001 

.001 

missing or unknown: 
Report time (63) (15) 
Processing time (63) (14) 
Total time (24) (14) 

Total incidents 138 500 
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ranged from 168 weeks to 212 weeks. 

When time components were reviewed in relation to severity 

of injury, again the general outcomes favored arbitration. 

However, the extremes of insignificant injury and death categories, 

for which ~here were relatively few cases did not apparently 

demonstrate difference between forums, the cases for temporary 

injury and permanent inju~I which are characteristically promin- 

ent An both forums illustrate that in respect to report time, 

processing and overall time, arbitration is considerably faster. 

For instance, permanent injuries for arbitration required 149 

weeks compared to 224; for temporary injuries, comparable 

figures were 133 weeks and 184 (Table 16). 

Analysis of elapsed time by the two age groupings, 0-59 

and 60 and over, clearly demonstrates that for cases involving 

younger persons, all time elements markedly favor arbitration. 

Thus, 144 weeks were required, in total, for arbitration compared 

with 202 weeks for litigation. The smaller group, namely 60 

and over, did not show such a clear statistical difference but, 

on the whole, time for reporting, processing and for the ~tire 

case managument indicate that arbitration was faster (Table 17). 

These analyses confi.~u that, for all bases, arbitration is 

faster, even though in some ~articulars, this difference is not 

as powerful, statistically. The difference in report time which 

is ccnsistent carmot be explained as a function of ~he 

arbitration process or administration; thus, either the nature 

of the case or the determination of ~he attorney, to accept the 

arbitration agreement, may account in part for ~Le earlier 
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Table ]6 

Report r Processin~ and Total Time per Incident, by Forum and 
Severity of Injury 

T~Ip[]~ VAnTANT~ 

Injury Severity RatiDq 

Insignificant 
Injury 

Temporary 
injury 

Permanent 
Injury 

Death 

Totals 

OUTCOME VARIABLEr by FORUM 

Arbitration Liti~atlon t-test P val. 

mean (n) mean 
wks. wks. 

(n) 

Report time 23 (5) 
Processing time 102 (5) 
Total time 128 (8) 

I01 (20) 
96 (21) 

191 (20) 

3.63 L.01 
0.19 N.S. 
1.86 N.S. 

Report time 51 (47) 
Processing time 90 (47) 
Total time 133 (75) 

Report time 56 (20) 
Processing time 91 (20) 
Total time 149 (27) 

71 (229) 
113 (229) 
184 (230) 

96 (151) 
128 (151) 
224 (151) 

2.51 Z.05 
2.29 ~.05 
5.15 < .05 

3.71 L.001 
2.61 <.001 
5.35 <.001 

Report time 57 (3) 
Processing time ii0 (3) 
TotAl__Lime 142 (4) 

Report time 51 (75) 
Processing time 92 (75) 
Total time 136 (114) 

61 (85) 
132 (85) 
193 (8s) 

78 (485) 
120 (486) 
198 (486) 

0.16 N.S. 
0.53 N.S. 
1.15 N.S. 

4.75 <001 
3.52 ~.001 
7.80 <.001 

missing or unknown values: 

Total 

Report time (63) (15) 
Processing time (63) (14) 
Total time (24) (14). 

incidents: 138 500 

"'.. 
/ 

I i,\" : I 



I ! W ) • • 

Table 17 

Report, Processing and Total Time per Incident, b~ Forum 
and Age of Injured Person 

INPUT VARIABLE 

Age of Injured 
Person 
~years) 

0 to 59 

60 or over 

OUTCOME VARIABLE r by FORUM 

Arbitration 

TOTALS 

mean (n) 
wks. 

Litigation t-test p %sI. 

mean (n) 
wks. 

Report time 56 (53) 82 (444) 
Processing time 99 (53) 122 (444) 
Total time 144 (93) 202 (445) 

Report time 38 (24) 59 (53) 
Processing time 78 (24) 109 (53) 
Total time , 116 (31) 169 (53) 

Report time , 51 (74) 74 (460) 
Processing time 94 (74) 121 (460) 
Total time 138 (115) 194 (461) 

missing or unknown: 
Report time (61) (3) 
Processing time (61) (3) 
Total time (14) (2____ D 

Total incidents: 

3.~ < .ooi 
2.8 < .01 
6 .7  < .001 

1.5 N.S. 
2.1 <.05 
2.9 < .01 

4.04 L .001 -~ 
3.3 ~ .001 ~- 
7.56 < .001 

130  500 
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filing. Also, the possibility exists that arbitration filing may 

De easier and thus pursued more rapidly. Processing time, on 

~he other hand, is likely to be faster under the informality 

and procedural accommodation of arbitration. This difference is 

clearly borne out by these data, in all the analyses. 
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" Analysis based on Defendants 

In addition • to the foregoing analysis in incident units, 
. -- 

- further analysis was made in defendant units, that is, based on ., " 

claims with respect to defendants individually. As discussed ] I~ 

- ~ previously, the defendant or claim is the unit universally 

employed by liability insurors for rate-setting and other business 
s 

purposes. Consequently, claim-or defendant-unit data are, for s 
/ 

the most part, the only substantial ~ipractice data readily /! 

available, with the result that nearly all previous studies / \ • 

have been based on the claim unit almost exclusively. But, 

as explained earlier, claim-unit analysis is from the defense 

I 

perspective, and for some important variables it fails to ! 
i 

represent or, worse, misrepresents the claimant perspective on 1 

medical malpractice. This does not mean that defendant-unit 

i 
analysis is inherently bad or wrong, but only that it should not ~ I 

be exclusive, as it tells just part of the story. In this study, ., 

defendant-unit analysis is undertaken for two general reasons: ' "/" 

first, some variables examined are either best measured or are 

expressible at all only in defendant units; and second, some 

variables examined are measurable either in incident or 

defendant units, but with potentially different analytic results. • ~ , 

As mentioned in the discussion of the data sources, the . -~ 

litigation incidents were represented by a sample of defendants. " i i ~ 
A simple random sample of 500 defendants was drawn to represent 

defendants associated with NAIC's 3,246 southern California 

hospital incidents which evidently involved a lawsuit. ~ile i 
• / I[ 

this sample is representative of the group of such defendants / 

i 
: "i. t 

# / 
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for whom NAIC received claim reports--the minority--it may no__~t 

be representative of those for whom NAIC did not receive a 

claim report--the majority. (See discussion of Tables in section 

on Data)The 500-incident litigation sample was not affected 

by this problem because there were no "missing" incidents-- 

only missing defendants.) 

The 590-defendan~ litigation sample w~s drawn irrespective 

both of how many defendants were involved in each incident and 

of which defendants were co-defendants in a given incident. 

In contrast, the "arbitration" defendants include all defendants 

(a total of 293) known to be associated with the 138 "arbitration" 

incidents. The clain%5 as to some few of these "arbitration" 

defendants were eventually resolved in court, however, owing 

to forum crossover. In any event, sampling the "litigation" 

defendants was appropriate statistically because otherwise the 

large difference in the litigation and arbitration sample 

sizes would have made the tests of significance artificially 

sensitive. 

Potentiall~ confoundin~ input variables 

Missing or unavailable data limited analysis of defendant- 

unit inputs to four: (i) number of defendants involved in 

the incident; (2) inju~! severity rating for ~he incident; 

(3) type of defendant; and (4) age of physician defendants. 

Number of defendants: This variable proved not to be a con- 

founder when treated categorically (i.e., one, two, three, four, 

or five or more defendants per incident); no ~ignificant differ- 

ence was found in the distribution by forum 'Table 18). Although 
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Table 18 

Number of Defendants. per Incident, by Forum, in Defendant Units .......... 

FORUM 

a 

INPUT VARIABLE 

Number of Defendants 
.......... per incident 

Arbitration 

NO. % 

63 22.7 

62 22.4 

66 25.3 

33 10.5 

53 19.1 

277 i00.0 

16 

293 

One 

Two 

Three 

Four 

Five or more 

Total kno%~ : 

Unknown 

total defendants 

Litigation_ 

No. % 

92 18.4 

117 23.4 

108 21.6 

59 ll.S 

124 24.8 

50Z I00.0 

0 

50O 

(X2=4.76, N.S.) 
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there was a statistically significant difference between forums 

when number of defendants was treated as a continuous variable 

(i.e., when the mean number of defendants per incident was 

• compared), this was ignored because a few iiti~ation incidents 
& 

involved very large numbers of defendants (in one incident, 39), 

distorting the mean on the high side. Since the number of 

defendants per i~cident, whether in incident or defendant units, 

is not normally distributed, the categorical analysis is clearly 

more appropriate. 

It will be noted that the number of defendants per incident 

was associated with Forum in incident terms but no__~t in defendant 

terms. The explanation probably lies in the relative completeness 

of the data for the two Forums, illustrated in figure below. 

ARBITRATION 
(N=ll6 
incidents) 

LITIGATIC "* 
(N=2296 
incidents) 

fig. i 

INCIDENT BASE 
DEFENDANT BASE 

I no. of no. of no. of 
defendants incidents I defendants , 

~ected a/ 

one 

two 

three 

one 

two 

three 

63 63 

31 

22 

759 

875 

662 

62 

66 

759 

1750 

1986 

no. of 
defendants 
observed_ 

63 

62 

66 

bJ 
761 

1010 

868 

aJ (no. of defendants) X (no. of incidents) = 
no. of defendants expected 

b_/ probable coding error for t~;o defendants 

! 
I 

i 

J 
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In the arbitration data base the observed number of defendants 

is the sam6 as the expected number because basic information for 

all defendants associated with each incident was known. In the 

litigation base, however, the expected and observed numbers 

differ widely for multiple-defendant incidents because NAIC 

did not receive claim reports for all defendants associated 

with eachsuch incident. 

There are several reasons for tb.is discrepancy in the litiga- 

tion data. First, the claims with respect to many of the defen- 

dants may not have been closed during the 1975-78 NAIC data 

capture period. Second, some defendants were insured by carriers 

which did not participate in the NAIC Survey, and some were 

simply not insured. Third, some participating insurors probably 

failed in some instances to report associated closed claims. 

And fourth, some defendants may not have been correctly linked 

to their common incident. 

Obviously, the greater the n'~mber of defendants per incident, 

the greater the likelihood that the claim report for at least 

one defendant involved in ~hat incident will be missing from 

the data base. This incompletness does not necessarily produce 

a nonrepresennative sample of litigation defendants, however. 

It seems unlikely that there was any systematic failure to file 

claim reports for certain defendant~ and those fer whom reports 

were filed are probably the majority of defendants for whom 

southern California claims based on hospital incidents were 

closed during the NAIC Survey. It is thus reasonable to assume 

~hat the recorded group of defendants has substantially the same 
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characteristics as their "missing" counterparts, about whom 

nothing but their number is known. 

Injury severity rating: As was true for the incident-unit 

analysis, severity of injury in defendant terms was found to be 

significantly differently distributed by forum. Not unexpectedly, 

litigation defendants were far more often associated with 

incidents involving a death (25% compared with 2.6%). On the 

other hand, defendants in the arbitration incidents were more 

often associated with insignificant and tem?orary injury (together, 

65% of all arbitration defendants compared with 48% of those in 

~he litigation sample (Table 19). Thus, analysis of outcomes 

had to take injury severity into account as a pcte**tial confounder. 

Type of defendant: The distributions of type of defendant 

by forum are remarka_ly similar. Physician and hospital defendants 

together account for 97% of arbitration defendants and 99% of 

those in litigation. Physicians were the larger group, accounting 

for virtually the same percentage in each forum--56% in arbitration, 

55% in litigation. The percentages of hospital defendants were 

not quite so close at 40% for arbitration and 44% for litigation 

(Table 20). But these patterns are so similar that even ~hough 

no test of significance was performed for these data, it was 

concluded that the type of defendant is not a potentially 

confounding variable. 
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Age of physician defendants: This final input was examined 

categorically rather than as a continuous variable because the 

mean age difference between forums w~s only some six years. The 
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Table 19 

Severity of Injury by Forum, in defendant units 

INPUT VARIABLE FORUM 

Arbitration Injury. severity ratin~ 

Insignificant 

Temporary 

Permanent 

Death 

Total know:L 

Unknown 

Total defendants: 

Litigation 

No. % No. % 

34 12.6 44 8.9 

140 52.1 194 39.2 

88 32.7 133 26.9 

7 2.6 124 25.1 

269 i00.0 495 i00.0 

24 5 

293 500 

(x2=59;p< .001) 
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Table 20 

Type of Defendant by Forum 

INPUT VARIABLE FORUM 

Type of Defendant 

Physician* 

Hospital 

Other Professional 

Other Facility 

Total: 

unknown : 

Total defendants: 

Arbitration 

no. % 

161 56 .I 

116 40.4 

5 1.7 

5 1.7 

287 i00.0 

6 

293 

Litigation 

no. % 

276 55.2 

221 44.2 

0 0.0 

3 0.6 

500 i00.0 

0 

5OO 

" M.D. or D.O. 

/ 

1 
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three age categories--under 35, 35 to 59, and 60 or over--were 

supposed to reflect three distinct stages in medical practice: 

(1) entry-level, (2) mid-career and (3) pre-retirement. An 

interesting difference of pattern was discovered, statistically 

significant at the .001 level (Table 21). While the pre- 

retirement group included nearly the same percentage of doctor 

defendants in each forum, there was a substantial difference in 

the mid-career percentages (71% in arbitration, compared to 83% 

in litigation) and a marked difference in the entry-level group 

(17% compared to just 4%). This difference may be due to the 

fact that most of the early arbitration incidents arose in 

hospitals which were part of f~e California arbitration pilot 

project. In these hospitals, staff physicians were automatically 

participants in the program. As employees, they were generally 

younger than attending and consulting physicians, who could each 

decide independently whether to participate in the arbitration 

_ _o" . . . . . . . . . . . . . . . .  

/ 

] I 

1 

O 

1& 

program. 

While the distribution of physician age is c]early different 

for the two forums, it is thought to have at most only % weak 

independent relation to the outcomes which this study examines 

(time, indemnity frequency, and indemnity amount). Accor~ingl.y, 

it has not been treated as a comfo,~nding input. 

Outcome Variables 

Four outcome variables were examined in defendant terms: 

(i) indemnity frequency; (2) indemnity amount; (3) claim disposition 

mode; and (4) time increments. Although some other outcome 

variables were judged important (particularly defense costs), 

regrettably there was too much missing data to permit their 

meaningful analysis. 
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Table 21 

Age of Physician Defendants, b[ Forum 

INPUT VARIABLE FORUM __ 

A~e of physician 
defendants (yrs) 

under 35 

35 to 59 

60 or over 

Total known 

unknown or not physi- 
cian 

Total defendants 

Arbitration Litiuation 

no. % no. 

25 17.1 9 

103 70.5 190 

18 12.4 30 

146 I00.0 229 

147 271 

293 500 

% 

3.9 

83.0 

13.1 

i00.0 

(X2=19.8, p ~.001) 

i 
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As discussed above, injury severity rating was the only 

control variable for the analysis of forum outcome patterns. 

Indemnity frequency: The question here is whether, in 

defendant terms, there is any difference between the respective 

proportions of indemnity payments made in arbitration and 

litigation. The data were stratified by the control, injury 

severity category. With respect to insignificant and temporary 

injuries there was no statistical difference. However, for 

permanent injuries, a marked difference appears: indemnity was 

paid for 59% of arbitration defendants but for only 36% of 

litigation defendants. Because only two arbitration defendants, 

as against 122 litigation defendants, were involved in death 

cases, no test was possible or appropriate in that category. 

Unfortunately, there is considerable missing information on 

indemnity frequency for defendants associated with the arbitra- 

tion incidents (Table 22). On the whole, the data show that 

forum does not affect ind~ntnity payment frequency for defendants 

except within the permanent injury category. The statistical 

difference for this category is at the .01 level, arbitration 

defendants paying indemnity significantly more often. It 

seems clear, though, that this pattern is not very different, 

in statistical terms, from that for indemnity frequency for 

severity-controlled incidents (Table 8). Based on the two 

analyses, then, there is substantial evidence that at least 

where injury is insignificant or tempora~j, defendants in 

cases which enter arbitration are no more likely to pay 

indemnity than those in cases filed in court. 
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Table 22 

Indem~.ity Frequency' per Defendant, by Forum and Severit.v of Injur~ 

INPUT VARIABLE 

Injury Severity Rating_! 

Insignificant 

Temporary 

Permanent 

Death 

OUTCOI-~E VA-~AEL ~'~" , by _"ORL-tM-. 

Axbltr~tion Liti@ation ....... x2. _P G al- 

no. % paid no. % paid 

17 17.7 43 20.9 0.08 N.S. 

105 44.'8 193 42.0 0.22 N.S. 

49 59.2 132 36.4 7.6 ~.01 

2 0.0 122 39.3 -- 

Total known 

missing or unknown 

Total defendants 

173 490 

120" i0 

293 500 

*for 107 of these 120 defendants it was not known whether any 
indemnity was paid 
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Table 23 

Frequency of Third-Part~ Decision b[ Defendant, b~ Forum 

OUTCOME VARIABLE FORUM 

Disposition Mode 

Third-party decision 
on the merits 

Other 

Total known: 

Unknown: 

Total defendants: 

Arbitration Liti@ation 
no. % no. % 

85 41.9 30 6.0 

118 58.1 470 94.0 

203 i00.0 500 i00.0 

90* 0 

293 500 

(x2=137, p <.001) 

* Few, if any, of these incidents involved a third- 
party decision on the m~it~ with ~ c t  t~ ~ 
defendant. 
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Table 24 % 
l 

Indemnit~ per Defendant,* b~ Forum and Severit~ cf Inju~ ...... 

INPUT VARIABLE 
Injury Severity Rating 

Insignificant 

Temporary 

Permanent 

Death 

Total known : 

missing o~ unknown: 

Total defendants for 
whom some indemr, ity 
was paid : 

OUTCOt.IE VARIABLE, by FORUM 
Arbitration Litigation t-test P val. 

meanS (n) meanS (n) 

218 (3) 1,543 (9) 1.64 

5,562 (47) 8,805 (81) 1.15 

5,815 (29) 57,523 (48) 0.05 

-- (0) 32,797 (48) -- 

(79) 

(2) 

(186) 

S.So 

N.S. 

N.S. 

81 

# ° 

'- 7 

• . ! 

i 

*" Defendants for whom some amount of indenmity was paid 
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~ndemnity amount: Analysis of amount of indemnity paid 

by defendants is based on just those defendants for whom some 

indemnity was paid. The small number of cases makes it hard to 

provide amy strong comparative statement. Altogether, the analysis 

had to be based on 79 arbitration defendants and 186 litigation 

defendants (Table 23). While mean indemnity amounts at all 

severity levels were lower for arbitration defendants than for 

those for litigation, there was great variability in each 

range, indicating that the means were hardly typical(Table 24). The 

test applied showed no statistical significance, as did the test in 

the parallel incident-unit analysis (Table 13). Thus, it 

cannot be stated that forum importantly affects the average 

indemnity payment by a defendant. 

Time: The critical comparison, as in the case of incident 

units, related to time required for reporting and managing cases 

in each forum. For this analysis, the data were stratified by 

injury categories. In all categories, average time for arbitra- 

tion, calculated in mean weeks, was faster than for litigation 

(Table 25). Thus, for report time, the figures were 53 weeks 

for arbitration compared with 69 for litigation; 98 weeks compared 

with 118 for processing time and, correspondingly, 149 versus 

188 for total time. With respect to permanent injury, the most 

striking difference can be sen in respect to all three time 

components. The report ti~.e for arbitration averaged 57 weeks 

compared with 82 for litigation; processing time averaged 91 

weeks co~pared with 119; and total time came to 146 weeks on the 

average compared with 201 weeks, it should be borne in mind that 

i, 
I' U/'" 
J ; /  

:t / 

• ; 

/ 
II 

• "" . / ] 

1 / ;  
o" I' J 

2 

i 

¢ 

: k 

. . .o i 

\ 

i 
,~. 

" ' \  

; / ¢  ," 

"~,.. 

• / 

" /  . 

/ 

j , • . 
.. 

.- , 

::/ 
l ., 



Table 25 

Report, Processing, and Total Time per Defendant f by Forum and 
severity of Injury 

INPUT VARIALBE OUTCO~ VARIABLE~,,b~ FORUM 

Injury Severity Ratin~. Arbitration Litigation 
mean (n) mean (n) 
wks. wks. 

t-test p val. 

Insignificant Report time 29 (18) 81 (43) 4.2 
Processing time 84 (9) 106 (44) 1.6 
Total time 114 (I!) 185 (43) 4.5 

/-- .001 
N.S. 

< .001 

Temporary 

Permanent 

Report time 54 (89). 63 (193) 
Proccssing time 106 (44) i19 (193) 
Total time 163 (47) 183 (194) 

RePort time 57 (53) 82 (133) 
Processing time 91 (17) 119 (133) 
Total time 146 (20) 201 (133) 

1.4 
1.2 
1.46 

3.7 
2.04 
4.42 

N.S. 
N.S. 
N.S. 

< .001 
~.05 
<.001 

Death Report time 76 (6) 61 (124) 
Processing time 78 (2) 124 (124) 
Total time 106 (2) 185 (124) 

0.55 
0.94 
1.3 

N.S. 
N.S. 
N.S. 

TOTALS Report time 53 (169) 69 (498) 
Processing time 98 (73) 118 (499) 
Total time 149 (82) 188 (499) 

3 . 9  
2 . 5  
4 . 5  

<.001 
< .O5 
<.001 

Unknown or •Report time (124) (2) 
missing values Processing time (220) (I) 

Total time (211)• (i) 

Total defendants 293 500 i! '~ 

• ,....~-.--,-.'... ,~ ' .. / -.... .. ', ,' --.,,,.. :, , .".... • ..._ .-~'., ". , .. ./ ....... : 



there was also a wide range here and, again, average time for a 

particular category cannot be construed as typical. On the 

whole, however, the pattern shows a substantial difference 

favoring arbitration as the faster method. 
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c. summary . . . .  

The highlights of the comparative analysi' can best be 

summarized by answering three questions: 

F~din~s ........ 

1. To what extent do arbitration and litigation differ? 

Statistically, a significant difference is found only wi~h 

respect to time. In both case (incident) and claim (defendant) 

analyses, arbitration is generally faster in respect to tgtal 

time for management and the components of report and processing 

time. This is true when variables of injury severity and 

number of defendants are controlled. Thus, arbitration appears 

to be a more efficient process, by this measure. 

2. To what extent are arbitration and litigation equivalent? 

Statistically, there seems to be no difference in outcome. 

that is, in indemnity payment ratio or average amount paid, 

for similar cases, i.e., when confovmding variables are 

controlled. However, there are insufficient data for comparing 

other important variables such as expenses and costs for 

plaintiffs or defendants. 

It appears, however, that cases entering the arbitration for~,m 

are more likely t9 proceed through the entire process 

including hearing and award than litigation. Stated other- 

wise, adjudication on merits of the case is more often found 

in arbitration, possibly reflecting ease and economy of 

process. It must be recognized, that this finding relates 

solely to cases which have entered each forum, that is, by 

request for arbitration, by at least one concerned party, and 

j 
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~ for litigation,by some formal court filing. Cases which 

were closed without such action which were subject to either 

jurisdiction were not considered in the study. There is no 

reason, however, to believe that these would be essentially 

• different substantively or medical/legally from those which did. 

3. To what extent does each system appear to serve the needs of 

the parties and of medical and health practiue? 

Statistical data based on these samples cannot provide measures 

to which the partiez c~n refer for purposes of deciding the 

forum to use if choice i~ available However, adminis- ~ i , • ~ % / 

tratively it is clear that arbitration offers essentially the !~i~'~ 

same outcomes with apparenh ~dvantages in t~,e and, likely, 

cost. Also arbitration offers greater possibility of i 

adjudication compareu with party-determination. The data 

cannot assure that theze findings would obtain if all 

types of cases were submitted to each forum on a random 

basis. To the extent that the variables have been controlled 

for certain analyses, the arbitration forum seems able to 

accommodate all types of cases and treats them essentially 

the same but more rapidly and efficiently. 

The procedural advantages of arbitration, coupled with these 

outcomes, would suggest that arbitration can well serve the 

health field for management and prevention. ~ 

Limitations 

The major limitation was the relatively small n~.ber of 

arbitration cases avai_ab~e for study ~nd the particular area and 
• . = • . ~ ~ _~ • 

ro r~m which had to be selected for comparison o~ arbltra~lon ~/~-[ 

and litigation experience. On the other hand, there is relxabx~ y, ~ 
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since both court and arbitration cases derive from the same 

geographic and population base. Adjusting the data to permit valid 

comparison further reduced the numbers which could be used. Also, 

for certain analyses, the case rather than claim unit was employed 

and, because of data gaps, certain findings apparently differed 

statistically. 

Despite such handicaps and others recognized but not detailed, 

certain comparisons can be considered as probative. What was 

not established statistically could be inferred, in many instances, 

from knowledge of the law, the program and practice in the locale. 

With these cautions, the findings can be accepted. They 

cannot be generalized for other areas or even other arbitration 

syste~. But, they do confirm the application of arbitration as 

a useful process, providing appropriate outcomes, well and 

effectively. 
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FINDINGS AND RECOMMENDATIONS 

Although this report culminates about six years of study, 

issues in understanding medical malpractice arbitration as a 

process and as an alternative forum will remain for many years. 

For one, the experience both in time and volume has been limited. 

For another, assembly and manipulation of data recognized as 

important for these analyses could not be achieved to the extent 

deemed necessary for full scientific assessment. Finally, this 

\ I " " 
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study does not include subjective information, particularly the 

views cf attorneys who participate in arbitration and the under- 

standing of policy makers, legislators and others who are 

concerned or affected by medical malpractice administration. 

Despite these understandable limitations and that only those 

questions that could be reliably answered by closed case data 

could be posed, the findings stand as the first statement of the 

nature of arbitration intrinsically and comparatively. 

The statistical study covered a relatively small compass 

in terms of medical malpractice but virtually the universe of 

arbitration in this field. For the study on arbitration, all 

identified closed cases which were reported to the American 

Arbitration Association directly or indirectly were included. 

This base covered a span of about ten years and included 

examples frcm some fourteen jurisdictions, chiefly California 

and Michigan. For the comparative analysis, a special sample 

wa9 drawn from southern California representing hospital- 

related incidents, because of the availability of information 

principally from the southern California hospital pilot project 
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• ) and data from the NAIC survey for this area. 

It was not possible for either study to include cases which 

were subject to arbitration under agreements but which were not 

represented by entry into a =orum. W~ther the inclusion 

of such information would have substantially changed some of - 

the results cannot be ascertained. It is reasonable to suppose, 

however, that there is no substantive difference between cases 

which enter the forum and those which were subject to arbi- 

tration, since the California program is based on a pre-claim 

agreement which did not permit choice of forum based on the 

nature of the case. 

Findings ........... 

Efficiency: The outstanding finding in the comparative study 

was that, for all types of ca~es, arbitration appeared to be the 

more efficient method, as measured in terms of time for report 

and processing. 

Equivalence: Otherwise, outcomes were essentially the sere. 

The effect of forum on such factors as indemnity payment and 

amount of payment does not ~ppear to be significantly different. 

Fairness: In view of thi3 fairly conclusive result, there 

can be no substance to the notion that arbitration produces 

compromise or that it favors one side or the other. 

Availability: It is true, from the study data, that certain 

types of cases do not enter the arbitration forum with the same 

frequency, as they go into litigation, for example, claims by 

survivors in death cases. These are artifacts of the law and are 

not aspects of arbitration or its procedures. There is indeed 
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sufficient evidence to support the fact that arbitration can 

and does accommodate all types of cases. 

Formats: Moreover, the special features of arbitration, 

versatility and flexibility, permit parties to design formats, 

~rograms, rules and procedures which meet the needs of the 

health industry and the requirements an4 preferences of the parties. 

Disposition: The comparative study also disclosed that cases 

in arbitration were more likely to be adjudicated on the merits. 

Relatively few which entered the court: forum went to verdict by 

judge or jury whereas in arbitration ~Lbout one third proceeded 

to award. This may be a reflection oE the relative ease and 

economy of the arbitral process and it may also demonstrate that• 

once arbitration is selected the parties intend to use it fully. 

In any event, the decision-making process of specialists or 

experts which arbitration offers is more frequently in play. 

Use: The arbitration experience was limited by the relatively 

infrequent use of a method which has been available for many years 

in this country under general arbitration law and more rezently 

under special statute. Within a brief span of about five year~ 

in the mid-70s, fourteen jurisdictions passed medical mal- 

practice arbitration statutes, as part of the national reform 

movement. In California, such a law largely confirmed pre- 

existing programs and in Michigan, currently the most active, 

the new statute provided a voluntary system which differed 

from others in requiring an offer of arbitration by hospitals 

ar~ other health institutions as a condition of insurability. 

~t:~;=~4~.~W~_~'-~=~w~~~~-.~.~ - ~  .. ~ -- • ~ . ~ _ • ~ : ~ - : .... ~=.~.~t~:~~.~.~=~ ...... ~-~_~ - . ~  



. ;- . . . .  : -  - -  , , i ' ~  I 
~ ,. _'. . . . . . . . . . . .  ._L~__. x .'-~ - . . . . .  

In other states, passage of the law apparently did not persuade 

medical societies, bar associations, insurance°rg anizati°ns or 

others to adopt private contractual arrangements. Thus, more 

than legal and administrative availability appear to be needed 

for considering other approaches. : " 

! 

k 

! 

! 

t 
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Recommendations ..... 

Recommendations are best divided into suggestions for 

further study and for immediate action. 

Further study: The description of the arbitration experience 

and the comparative analysis were, in effect, pilot studies. The 

nature and amount of data precluded the type of extensive and 

intensive examination which this subject requires. 

(a) Future research should be undertaken based on more 

complete data and, desirably replicated in another study, probably 

Michigan. In this jurisdiction, arbitration is offered as a 

condition of insurance for hospitals and health institutions by 

virtue of a special statute. The number of cases has been 

steadily increasing, leading to the possibility of a compre- 

hensive study. (It may be noted that an evaluation of the 

Michigan program is planned for 1982 in accordance wi~h the statu- 

tory requirement.) 

(b) For any f~ther study, complementary surveys based on 

the experience of participants should be included. Plans 

for such a subjective component were developed by the AAA 

Research Institute and are available for this purpose. 

) 
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(c) Additional data concerning medical malpractice should be 

collected through appropriate surveys or reporting programs 

similar to that undertaken by ~he National Association of 

Insurance Commissioners. Without such national information it 

will be impossible to mount definitive and reliable inquiries 

into the nature and source of medical malpractice claims and 

their dispositions. 

(d) Although many states now collect claim and payment 

information, there is no uniform reporting system and no central 

depository of data or analytic activity. Thus, the work of 

the last decade will not be fully productive since there will 

be no continuing series of factual information. In devising new 

surveys special attention should be given to issues which 

have become prominent in the development of short and long- 

term resolutions, for example, accurate reporting of arbitration, 

screening and other methods of processing and dispc,sition. 

(e) Studies on medical malpractice screening, mediation 

and other pre-trial systems for resolving medical malpractice 

claims should specifically incorporate data on and reference 

to arbitration. Although arbitration is a substitute for rather 

than an adjunct to the court process, it is essential that all 

mechanisms for medical malpractice management be considered in 

any comprehensive review of the field. 

(f) The methodology developed for this study should be further 

tested by using a larger array of input and outcome variables and 

better sampling. The work done demonstrates the importance of 

careful data collection, appropriate samples for comparative 

studies, selection of the correct unit or measure and, most 
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important, ~e need for better characterization of medical/ 

legal issues. This study and others establish that available 

medical categories do not adequately reflect the essence of 

medical malpractice in either legal, social or administrative 

considerations. 

Action: Specific action might be taken as a direct result of 

these studies. 

(a) The findings and conclusions should be widely d~sseminated. 

To date, the attitudes concerning arbitration and its use have 

very largely been based on conjecture and speculation. The 

factual information on legislation, legal application, a~ inis- 

tration and, chiefly, analysis of completed cases should dispel 

many notions held by attorneys and others regarding the availability 

of arbitration and the outcomes resulting from effective use of 

the process. There must be a factual base instead of a body of 

opinion without experience or knowledge. 

(b) The versatility of arbitration suggests that proqrams and 

formats can be devised for the health industry, and meet the needs 

of the parties so that there car, be a satisfactory alternative 

to litigation. To the extent that the report answers questions 

about what has been done the potential for arbitral approach will 

be improved. 

(c) Evaluation of arbitration as a continuing feature 

in use of arbitration should be emphasized. At present there 

are several major plans, both public and private, as well as for 

various types of clientele. Some of these data have not been 

reported in this project, for example the programs of Kaiser and 

other health maintenance and group practice organizations. It 

i 
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is essential to report and assess all known examples of arbitration 

so that future programs can be designed on the basis of the 

best features of each type. 

7 

i 
I 
T 

/ 

.4 

1 

J 



,.- :£ 
I %. 

/ 

l'70 

i! .~-.- .:"\\~,.~f,.2i-- " • :- "-:~<~',"~=~-~~:'~".'~?÷~! '~ ~~-.--./:-, ~: :-.i.~ i.i ::-:] 

MALPRACTICE ARBITRATION: COMPARATIVE CASE STUDIES 

APPENDIX 

A. Information Manual for Data in the Medical Malpractice 
Data Base 

B. Medical Malpractice Research Data Base (Statement) 

C. Selected Bibliography 

D. Methodological Note: Problems Affecting Forum 
Comparison 

project supported in 1979-81 
by 

Grant number S ROI HS02654-03/04 

National Center for Health Services Research) 
Office of Health Policy, Research and Statiszics 

Public Health Service 
Department of Health and Human Services 

%, 

./ 



• °, 

, ' . . . .  / I ...... ," • i , ' !  " i . ' . .  I : "  "" . "  
• . " . -  - " ""  • . . . .  1 11  t "~  - 

. 17l 
I 

: ~  - -  - , .  . . .  - , - ~>< .  L~_Lq : ; .  " ~ ,  '~ ' . ~  ~ , ~ ' ~  . - - . -  - . " ' -  - ~ . , "  - - "  . . t i  

~ ~  ~- '~.-~ ' i . ; . ; " l  ' "~7., . - - ' ; ' - ~  . ~ T  ~ "  - ,  - ' ~  , ' ~ ' - ,  - - , ~ . ' -  " : . . ,  "= ~-. - T " . " - - -  ".'~-,- " - . t  

I'N Y O R M A T i 0 N M A N U A L 

for data i.~ 

The Medical Malpractice Arbi=ratlon Research Data Base 

" " P i#  / 

3 ¢'\  
#. 

# , ' ,  

d 

- .  

/ .  
/ 

/. 

1 • ' i 

} ,, 
Z 

.~ i / #  I" 
# 

I :.'-,. 

/ "  . 

L.' . /  

, / 
.o . 

i 

m 

'~i 

d 

d . 2 ,  

-t • ?" 

project supported 
by 

G¢znt ROi HS0263A-02 

>TaCioma! Center f.=r He~!=h Services ~esearch, 
Office of Health Po~cv Eesearch and Statistics 

Public Hea!~ Ser';ice 
Department of Health, Educ=:i.,.~ amd ~e!fare 

A m e : ' i c a n  Ar~'~.'io. "-.__-_ - . s ~ , o ~ : ~ .  i-'-. - . _ .  
P, es ea ."oh I n s  z-r ' . '~ ,  e 

A ~ g ' - ' s ~  i 7 7  ° .  



• ; / 

"- °, 

¢ • 

- .- __ ---2 

INTRODUCTI01~. . 

I. CASE ~DENTIFICATION 

i. State where arbitration took place 
2. Arbltratlon plan or arrangement 

• 3. Year arbitration concluded 
4. Serial number 

II. INJURED PERSON (general information) 

" \  / :  "~_ .." ; / . 5 ;  "- " z 

l ~ Z . '  : 
table of contents : 

' capture Information : - . . ,  ,: 
form " " " Manual -" 

• ~ ~.. 

(general information) page 1 page 1 , 

1 2 ' 
1 3,4 i, ;: 

l 5 i d 

i °o -  

1 6 : . , .  

1. Age 
2. Sex 
3. 0ccupational status 
4. Occupation 
5. Annual earnings 
6. Major source of payment of health care costs 

III. INJURY (general information) 

i. Description of principal injury claimzd 
2. Severity ratin~ of principal InJuryclaimed 
3. Category of prlnci.al injury claimed 
4. Final diagnosis of injured person's actual medical 

condition 
5. Diagnostlc misadcenture as cause of injury 
6. Type of diagnostic misadventure 
7. Cause of diagnostic misadventure 
8. Procedural mlsadventure as cause of injury 
9. Type of procedtre causing injury 
i0. Nature or cause of procedural misadventure 
ii. Type of anesthesia procedure claimed as ca, 3e of 

injury 
12. Name of principal drug claimed to cause injury 
13. Nature or cause of cl~,£med dru~ injury 
14. Type of facility where princlpal injury sccurred 
15. Location within institution wheru prlzcipal 

i~Jvry occurre@ 
16. Persous (o~her than defendaJts) who contributed 

t. principal injury 
17. Fa,:tors aFsociated ith inJur 7 or claim 

!V CLAIM PARTICULARS (genera I info - ' ' " • _ r.~._o~) 

I. Ca:e~orv of llabllit ~ clain~ :. 
2. Special - legal issues • 1"se! in arbi=rauicn 
3. %sjure~ "~=rson's Incurreu m. lf~a!'e:~nsc 
&. !nJuL" per~&n's antlcina=ed mid!ca] expense 
5. In~ured pe.1 n's incurred "cage . oss 

• 6. Injure4 person's antlclpated wafts loss 
7. ]nJure~ person's other claimeu expense 
8. Tozal cone-/ amount claume< i- llwsult 
g. Total money amount claimed in azbi:ratlon, initially 

iO, Total money amount claimed in arbitration, finally 

~- . . . . . .  

2 
3 

3 
3 
3 
4 
4 
4 
4 

: t " "  ° 

7 
7 " / ° 

7 
7 , 8 , 9  f "  

7 
7 

l ,_ ' I 

1 2  / , /  

15  
15  / / "  
16 a / .  
16 \. 
16 ! " " X  
1 7  
1;  

1 7  
17  
18  

! 8  

1 9 , 2 0  v~ ;" "" , - _ ) :  , : /  

9 " ;  

2 3 , 2 ' - ,  . 
2~ 

25 - 
25  
25 
25 
25  
2 .  
25 



,... ~ • / .. -~ .: ! . -  ~, ~ ; : ";'.. . . .  

VII. ARBITRATORS (general information) 

• ~. Total number of arbitrators t o  be appointed 
2. Number of arbitrators serving a~ close of 

arbitration proteed!~So 
3. Arbltra~or # 

• 4; Occupational status 
5. Professional or occupational specialty code 
6 .  M e ~ h o d  o f  appoln~ment 

' 7. Vote on award 

%. .° 

I 

cap ture 
form 

p a g e  15 

Informat!c 
Manual 

p a g e  , ~ 7  

15 ~ , 8  

15 &8 i 
4 s  ! 

15 48 ,; 
15 48,49,: 

lS  i 
15 51 

:o'. 

VIII. ARBITRATION DETAIL (general Information) 16 52 

i. Time of arbitration agreement 
2 .  TFpe of arbitration agreement 
3. Admlnlstragive authority for arbitration 

proceedings 
4. Number o f  expert medical witnesses appearing 

for clalmamt(s) 
5. Number of expert medical witnesses appearing 

for defense (all defendants ~ogether) 
6. Verbatim transcrlp~ or stenographic record 
7 .  Post-hearing brief 
8~ Total number of hours of arbitration hearlng 
9. Admlnistracive fees and expenses attributable 

to clalman~(s) 
i0. Admlnls~ratlve fees and expenses ultimately 

borne by cl~Imant(s) 
iI. Administrative fees and expenses attributable 

to defense (all defendants together) 
12. Admi~Istratlve fees and expenses ultimately 

borne by defense 
13. Al'bltrator compensation attributable to claimant(s) 
14, Arbitrator compensation ul~ima~ely borne by 

claimant(s) 
15. Arbitrator compensation a~rlbuuable to defense 

(all defendants together) 
16. Arbitrator compensation ul~Ima~el7 borne by 

defense 
17. Claiman~(s) representation in arbitral!on 
18. Awnrd accompanied by narrative opinion 
19. Money amoun~ awarded by arbiLcator(s) to 

clalman~(s) as indemnity for injury 
20. No~ -none=ary remedy awarded by arbitrator(s) 
21. Amount of claimant-incurred arhltra~ion forum 

costs allocated =o defendant(s) in award 
~2. Method specified for payme~ of indemnlcy 

16 53 
16 53 

16 53 

16 54 

16 54 
16 54 
17 54 
17 5& 

17 55 

17 55 

17 55 

17 55 
17 55 

17 55 

17 55 

17 55 
17 55 
!7 56 

17 56 
17 56 

18 56 
18 57 

. \PPY: ;D!X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5~ 
A. cap=ure form for AAA Arbi~ra:ion 5a~a Base 
~. capture form for ~I~IC 1975-;8 cioced claim survey 
C. capture for~ for "9~'6 DHE~/Westa~ Research claim study 
D cress-listings of comparzb!e da=a iz AAA, NAIC and DHE~; bases 

/ I  

I 

~ .  j "  

/, 

L 
; . .  

/ 
[ " 
! 

: / "-~:,'. -{, . .  

~I . 

. 

.~ . . ' .  
N 

'A:  ' 

? 
:¢ &.-- 

j 

/ :." 

:\: 
:k. 

,,. . , 

% 

! 
.:x 

°" . / . 

v ¸ 

• f. 



i 

I 

I 

m 

INTRODUCTION 

Information Manual 

This Information Manual is a companion tc ~he capture form 
used ~o record and code all data constituting the American 
Arbi~ratlon Associatlon's Medical Malpractice Arbitration 
Research Da~a Base. The Manual is in~ended ~o be read together 
with the capture form, which is incorporated as Aooendix_~A 
herein. The Manual is not an instruction book for data ex- 
traction and coding, however. Rather, it explains each data 
iuem, providing information on its definition, coding, signifi- 
cance or relation to other data (particularly where that may 
no~ be obvious), and points out recognized assumptlo=s, limita- 
tions and possible analytic uses. The Manual follows the 
c~pture form outline. Questions on the capture form (but 
not ~he code options) are repeated in sequence in the Manual; 
the ~able of con~ents provides cross-reference between the two. 
A brief description of the arbitration data base and data 
capture,comparison uses, coding and keypunching follows. 

Data base descrlotlon 

Until 1979, little or no data on medical malpractice 
arbitration case substance, outcome, ti&, and cost had been 
available in an organized forma~. Now, however, wlth ~he signifl- 
can~ increase in arbltra~ion actlvit7 since 1975 (particularly 
under statewide programs in California and Michigan, where 
most patients entering participating hospitals rovtinely 
sign voluntary agreements to arbitra~e any claims which they 
may later have),data for objective studies is now available 
in a machine-readable data base developed by the .... 
Research l~s~Itute of the American Arbitration Association. 
Association. In constructing ~his data base, ~he Institute 
received or examined actual case files or summary data 
(e.g., insuror claim reports) af~= ~rhitra=ion cases were 
closed; such records were abstracted and coded on a uniforz 
data capture format, from which is ~urn the data were key- 
punched to constitute the arbltraclon data base. 

The data base includes only arbitration cases closed after 
entry into =he arbitration forum, marked by =he filing or 
service of a demand for arbi=ra=ion. Noc included are cases 
closed subject to arbi=ra=ion, i.e., cases for which an 
arbitratlou agreement existed buc was eL:her not invoked or 
else ignored or successfully chai!enged wi=houc an arbitration 
proceeding ~avi=g been ~nit'laced. Unfortunately, suck casea 
cannot be reliably idencifled im any practical way. 

.° 
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arbitration as the resolution forum); review of :lain files 
a~ Inauror offices; and review of "arbitration" claim reports 
by insurors to the 19.7~-78 National Association of Insurance 
Commissioners' (NAIC) malpractice closed claim survey. Such 
efforts to assure data accuracy and to fill any important 
da~a gaps will ex~end to cases ~o be added to the arbitration 
base through mld-i980. 

Since analyses employing the arbitration data base will 
necessarily he limited by the scope and amount of data 
included, and because the number of cases closed in arbi- 
=ration forums nationally is still comparatively small-- 
probably under 300 b e t w e e n  1970 and 1979--much attention 
has been paid to assurlng data accuracy. In view of ~he 
~arying accuracy observed for secondary da~a sources such 
as insuror closed claim reports to various surveys and 
state authorities, efforts have been made to seek data 
first-hand from primary sources, such as insuror claim 
files, arbi~ratlon case files and court records. Insuror 
claim reports and other sources considered secondary have 
been used corroboratlvely or to fill in data daps, although 
information considered questionable has not been entered 
in the data base. 

% 

b' 

C.moarable data from ocher sources 

Since the data base is intended to serv~ a variety of 
research interests, It has been designed to include most of 
the substantive data items included in both the I@75-78 National 
Association of Insurance Commissioner' (NAIC) and the 1976 DHE~;/ 
Waster closed claim survey formats. To facilitate use of 
the arbitration base w~th data from either of these surveys. 
coding ~as followed that used ~n or or the other (e.g., coding 
of InJur! data follows NAIC use of the K-ICDA). Thus, the 
arbitration 5ass includes data ~tems and coding detail not 
essential to studies which AAA has planned, but which may 
5e of interest to other researchers. Listings of comparable 
data items in the AAA, NAIC and DHEW 1976 data sets are 
included in =ks Appendix to thls Manual, 

Data Codin~ 

Coding instructions and/or code options for most data 
items sought appear o n  the capture form. Explana=ions, as 
necessary, and the long code-option lists for a few data 
i=ems are Incorporated i= this Information Manual. Notes 
on possible coding reflneme~ts are ~ade as coding of new 
cases and preparations for analysis indicate the need for 
them. 
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Genera- "nformacion 

$ec~ios I records Chc s~ace where arSi~racion rook 
~iace, ~he arbitration olan or arrangemen~ involved, the year 
arb!:ra:io~.proceedin~s were concluded, and a serial number for 

each case i~ ~he medical m~!~rac=ice arbi:ra:ion da~a 5ase. 

The s=a=e and plan code numbers, =he year arbi=ra=ion 
was concluded, a~d the case serial number, eli :~ge~her, 
comprise a unique i~'enci:ier. This iienci:~er a~pear~in ~he 
~irsc mi~e coium~s o ÷ ever-z compute ~ car~ recorc in ~ae ~a-= oase. 

Thus," for exam~ie, a ca~e in which :he arbitration ~rcc'e6ding 
was co~c!udei in 1973 under the California Hospice! and Medical 
Assocla~ions' arbi~ra~io~ ~lan was coded as follows: 

Sca=e (Cal!for=la) 

/ 
# ° 

Year arbitration conc!uda.l 

OCl 

\ 
\ 

Case serial number 

~he. s'.at = ,- ~lan, .Tear and serial ¢om~enen.-s of .-his iden~iflar 
r each explalned in -.he fc1~o';iz~ ca~es. a e - -  - . - 
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, I I. CASE IDENTIFICATION /~[ 

2. Arbitration o!an or arrangement. 

A uniform coding system applies t o  medical malpractice 
arbitration plans within each state: 

formal 
arbitration 

plans 

other 
arbltra=ion 
arrangements 

c o d e s  

01  
0 2  through 0 9  
i0 through 29 

30 through 79 

80 through 89 

98  
99 

type of arbitration pl~n or a~reement 

statuter y (all) 
privately sponsored, statewlde 
privately sponsored, local (county 

o r  region) 
single agency (public or private, 

not classifiable above) 
single-i~suror (not elsewhere 

classifiable) 
slngle-practltioner or medical group 

practice (all) 
ad hoc arrangement (all) 
unknown plan (all) 

b 

Q 

Each plan identified is assigned a code number from 
the appropriate category above. Combined with the state 
code (I-i), this code number provides a unique numerical 
identifier for each formal arbitration plan, and a general 
identifier foz other arbitration arrangements. 

All __ad __h°c (essential!y, one-time) arrangements are 
identified as a separate category, coded 9~8. Any arbitration 
agreement whose provisions are unique :o a single practitioner 
or medical group practice is coded 97. However, if such an 
agreement is substantially the same as the agreement under a 
local or statewide plan, then that plan is coded (either a 
code from 02 through 09, or one from lO through 29) rather 
than 97 . 

Code number assignments within each state are listed 
below for each plan identified as of June 1979. Any new plans 
idennified are entered on this list. 

state code. plan 

Alabama 
Alaska 
Arizona 
Arkansas 
California 

Colorado 
Connecticut 

02 

03 

30 
31 
32 
33 
34 
35 

80 

California Hospital and Medical 
Associations (CHA/CMA) 

California Blue Cross Subscriber 

Kaiser Foundation Health Plan 
Ross-Loos Clinic 
Family Health Program (FHP) 
Northeast Valley HMO (~IEV) 
Health Alliance of No. Cal. (~ANC) 
Patient Protective Ass'n Grass 

Valley Ledlcal Quality Ass'n 
Casualty Indemnltv Exchange (CIE) 

"Plan'Ili" 
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Dis=rio: =~ Columbia 

Georgia 
Hawaii 
~daho 

Z=diana 
Iowa 
Kansas 
~ e n : u c m /  

~.~uis iana 
.~aine 
M~f~nd 
M~ssa~%useuZs 

Michigan 

M~_nnescta 

.Mississippi 
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M~ntana 
Nebraska 
Nevada 
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New Jersey 
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.= er_-.syl'zar.ia 
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30 
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Valley Health ~!~n 
Mlss. }!edic~l Arbitration P!an 
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I. CASE iD E']T'_~ICATiO~: 

3. Year arbi=ra=ion concluded: !as= :wo diBi:s of =he 
year in ~hich a~i arb~=ra=i=n ~roceedi~s ~n =he case ~ere 
fi=a'~ e u e.g., 7" for 1977 (nee Vi-!O) ~_y : r i=a=ad, "7 - . 

4. Serial number 

~hree-dlgi~ serial :umber was assigned co each case 

as i= vas entered £= the arbi~ra=ion data ~ase. This number, 

unicue ~or each ca~e. is admlnis~ra=ivelv Bu~ no~ ana!7=Ica!!v 
useful since i= does no= by i=sei~ es=abli~h =he case source. 

Accordingly, =he additional identify!hE da:~ (sca~e, pl~u 
and year) =~re i=corpora=ed in =he case iden=i~ier. 
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Q 

° 
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IZ. _INJURED -~RSON 

General [nfor=aclon 

In each case, i~for=a~ion ~ o r  ~ec:iou ~Z =as recorded and 
coded f r on!v ou..._~e i=Rured ~erson--~he De:lent whose heal~h =are o --.--.. 

included :~e imciieuc(s) ~hlch ~ave rise :o ~=e c!~i=(s) o ~ 
=edlca! malpractice. 

%~ere a case Involved c!alns on behalf of nora :ham o u ~  
in~ured ~erson, che ~ol!ovlng rules were observed: 

~ere £~ was claimed ~ha~ ~renacal care o r  treatment 
o r  the delivery procedure a= ch~Idblrth resulted in 
fe___~ta ! death o r  s~il!b£r~h, t h e  =o:___bhe~c yes cousi'dered 
~he pa~ieuc, and he_...~ age, occupa¢ioual sic=us, etc. 
w e r e  r e c o r d e d  a n d  c o d e d .  

W~ere !~ was claimed tha~ pre- o r  postnatal care o r  
t r e a c m e n ~  o r  ~ h e  delivery procedure a~ childbirth 
caused !=~urv to a child which surv&ved deliver! ' 
=he child zas consiierad :he ~a~eu~, and i~s age, 
e~c. recorded, =heuher i~ subsequenci7 lived or died. 

"here a claim alleEe d iaJury to a person who die~, 
except a claim for fe~al death or sui!iblrth, thu 
decedent was considered ~he patient, whether or ~o~ 
it was claimed ~ha~ the alleged injury caused or 
¢oa~ribu=ed ~o death. 

Where a claim sought damages because s~er&l!za~ion 
procedure failed to ~revenc concep~ion or am aboruion 
procedure failed ~o ~ermlnace pregnancy, and a child 
was born, the D~rent who underwent such 9rocedu~, =as 
considered che paclenc. 

.6- 



L.~ ~ ' . ' . "  - - .  ~ ,  ~ = ~ "  ~- :~t -~,' " ~  ~ .~  . - - ~  ~ . -  ~ , ~ : . # . ' ~ - ' e : - : -  ~-~ ~ • . . . . ~  . - ,  , ' . ~ -  . ~ . : , ~ . , . - . . . . - ~ , ~ . ; ~ , - : . ~ . . ~ , - ~ - ~ - - , ~  & ~ . ~ . > . g  -~+.$- . . ' , . ;<~- . . .  ~ .  ~-I': ".lJ~ 

• ' I g 5  

11. INJURED PERSON 

i. Age in years at =he time of alleged injury (at last 
bir=hday) is coded. If age was unknown, where possible it was 
estimated from available information (e.g., a recently retired 
person is likely to be at least 60 and no= more than 70). If 
claim involved a newborn which was congenitally or otherwise 
injured or which subsequently died, its age was coded as O. If 
claim involved fetal death or s=illblrth, the mother's age was 
coded, since she was the patlea~. 

2. Sex: male or female. 

3. Occuoatlonal status aC Cime of injury. This information 
links to wage loss claims. Accordingly, "not employed" means 
merely ~hat ~he injured person did not hold a full- or par~-tlme 
payin~ Job at the time of the injury. Thls includes persons who 
regularly perform unpaid work (e.g., homemakers) and persons who 
were previously employed, regardless whether they were seeking 
new employment at the time of injury. 

4. Occupation. Codes were employed from the two-dlglt 
"Occupational Divisions" section (on next pa~e) in the Dictionary 
of Occupa=ioual Titles (DOT). Wherever it was necessary to 
choose among possible codes from this two-dlglt llst, the coding 
decision was guided by the DOT three-digit "Occupational Groups" 
subdivision (not included here.) 

Occupations were coded not only for persons who wece 
employed at the time of injury, but also for personq who were 
retired, disabled or temporarily not employed; i.e;, the former 
or last occupation, where known, was coded. No occupation was 
coded for children or students under 21. 

5. Annual earnings. This data represents earnln~s, as 
opposed to income, ~nd relates to wage loss claims (section IV, 
questions 3 and 4). ~here earnings were unknown but could be 
estimated to within about $I,000 based on available information, 
a n  approximaticn was entered and coded. 

6. Malor source of payment of health care c o s t s .  This 
question refers to the maln or primary source of payment for 
health care expenses incurred in connection with the creatmen~ 
out of which the claim(s) arose. It encompasses not only 
claimed expenses (section IV, questions 3 and A), buc also any 
expenses for which no claim was advanced. 

i 
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OCCUPATIONAL CATEGORIES, DIVISIONS, 

O C C U P A  T ION,AL CA TEC-ORIE~ 

AND GROUPS 

t 

q~ 

01 P.mf~c,~ion.i. t,'~hni -~.1..'m,i m,m=...-~ri~i ,~:t'al~.~tinns 
i l  
2 .(~,eric=l ,tnd snles ~-~pnci~r~ 

5 Pn~ces~in~ nccu.ntd,,ns 
.M~.chln~ tt'~t~ oeCUlmtions 

, L~tlch 'a'ork: Oecuptttintt~ 
.~J StrtteLut"M ~v'nHC t...e.u|'m.Linrt~ 

N l i ~ . ~ l [ ~ ' l ~ m -  e. , . , C C U l ~ . , d * t n . * l  

TWO-DIG iT  O C C U P A T I O N A L  DIVISIONS 

PROF~,"~IONAL, T-:C~,'NICAL. APIO MANAGERIAl .  CCC:,.:P,-~TION ~ . 

. t l  
o ,  

".~1 

o_1 

i ' ,  

. ~ 1  m~.~..~l~.u4~.,,.,~ ' in  . ' , . . " ~ i l ~ ' . t , m  .:..rid e ~ , ~ , ' - , ~ , , ~  
0 1 1  
if2. O e r . ~ * t a ¢ i o n e  in  . ' ~ a t . b * . m a : i e s  :a~rtd ~ t h . ~ t c - M  , , . ~ ' t ~ c ~ J  

11'~ ' I , -~ ' t l l ~ , ' l l  i,W t ; |  : l t * ' i i C l n . "  :t:.i : tC : ' l l l . h ,  

f~.) t~I '~.~I I '~ ' I I I ILI I I .q I r l  ~ | * l ~ T l ~ i ' l l l ' l  

~ J)~.r .OIM1LIOI%P t n  ~ , ~ i l n ~  

1.~ . % t a n . ~ k ' ~ 5  ~ n , t  n I I t . C ~ " L - ,  r~ . , ' .C .  

G.ERIC.~:~L /~,',iO ~,.~LE. ~ CCCUP~T/C.";S 
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Gene =~ [=f r__ or~a=ion 

S e c = " - o =  "rr~... is in:ended co apply t o  the ?r_=" a~v-. In'.ur.- 
claimed i= each case, i.e., =he alleged ~-a~ur 7 for ";blab in/emni:'! 
Or ouher ~e=e~.v uas so'.'~ht. "a oases Where :here =as nor ~ _ -hen 
one £:Jury or Injured person (~ee General ~aformaclon for 
$~¢-.ion ~T),-~e =uescions i= $ec:/o~ .'.!'_ -=;=- -o ~'= --- = ..... ".,- ~OS~, 
serious in~ur.v ~uszai=ed by an T in~ured. :erson. -abe'_her .--.. 

:~ot  :ha-. 3erron. ";as ______~=~. ~v._ a ~'i''=a~==~. ~ or -:as consilered :h~ 
"in~ur~d :erson" la Seczion ~-. Thus, for example, where a case 
~=vo~va~ ~eual d e a = h  or s:lilblr~h, :ha= ~as cou~iler~d ~he 
Injury ~or ~he ;urposes of Sec:io= !i;, a!:hough :he =ocher 
was considered ~he ~a=ia== i= Section If. 

Sec=ion I!I i=ciudes all ~ l v e  o ~ : h e  d a : a  ~=ams. for ~h'~h_- 
nosolo~ical ~odes -~ere used i= ~he dana ~ase. These 51we liens 
are: pri~clpa! ~ur:, (!~-- ; --. ~ I) ~i:a! dla~nosls (:i~-~) ; diagnostic, 
m:sadve:zure (ZI~-5) ; procedural nlsadventure (!!I-~) ; an/ drug j 
causing i=~ur7 (~ii-12). These items, when :he:, ayp!ied, were 
coded i =  ~ h r e e - ,  fOUr- or five-digit codes from the second edi:~on 
of :he Hos~ ~ -'-__ Ado=ca " of -he erza:ional Cla - z-ca ~ i n :  ssifi:a:icn I 
of 3i~eases [E-ZCDAIZ) . Ccdln~ =as chief'!7 from E-ICDA 
"C-asslllca=io~ of O!seases a n d  ~zjuries", "SuppLemen:a:-, 
Classi-'.:a=Ions", ~--d "Class£_-'Ic~:io.~ o f  07er~=io.-.s a n d  -r-~a:nen:s" 
bun also t=corpora:ad ".~-ose adap:a:_.ns'~ of ".he H-'.CDA s'-sc_--~ a= ~- 
add'-~-o.".s° which a.-e ~.nd'~ated.- .n', -h-_ puf"ished volu-es o- u.:e 
:;a-ional Asso~'a'.io -'-- of insurazce Co=missioners ('.;At_C) ~,a:rrac:~ -= -. --, . ~ - -  

Clcsed C!a "--- Survey.. "or e:¢au~ie, E-"-CDA p.'ovi-es .-.o --.'de -or 
s~:uatlous- where :.hera ".'as a !e~a'. "=u: .~o~ a =edlcal in~.ur':'," 
:;A~C added one, and AAA has fo-lo';ed :;AIC .usage. 

i" ¢cd ~-'-~ pr ~------pa'~ ±nJ,,ry oR! diag-os:i- - . - . i  ;toted -=' 
-isacven.'ures, a "=edi=aily a~.-.or=a,i condi~-io~" "--as ~eflned~ =s- 
o-e. . ' n v o L v i - ~  ; h y s l c a ~ _  o r  = e r . : a -  d i s e a s e  o -  . . . .  ' - = ~ u r ' : .  3 1 o l o , z i : a l ' - :  
= o r = e l  a v e = : s  o :  l i - = e - c - ' : l e ,  c o n d ' : ' - n s _  _ .  ( e . ~ - . ,  o:e.  ~ : a = c : : ,  
= e : c . o a u s e )  "~ere  __:=: con~'~=red___ n e d l c _ i 1 7 =  a ~ n o : : a l ,  ~ l : h o u ~ h  
~-_-o'.'-. _:~-.±o.~_~ of ~-uch c=:di:iozs ~'e.-e 
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I I I .  INJURY 

1. Description of principal injury for which medical 
liability was claimed. Specify body part(s) involved. 

Refers to the primary Injurer (or complicatlon) asserted 
by the claimant(s) as the basis for seekln~ damages I whether 
or noc the injury (or its cause) was u=limacelv found co be as 
claimed. Where =here was more than one injured person or injury, 
(see General Information for Section I%), this auestion refers 
to the most serious in!ury for which damages were sought, 
whether or not the ~erson who sustained it was techr~icallv a 
claimant or was cousidered the "Injured person" in Section .II. 
Thus, for example, where a case involved a fetal death or still- 
birth, usually =hat was considered the principal injury for ~he 
purposes of Section Ill, even though the mother was cousldered 
~he injured person for the purposes of Section If. 

Where possible and appropriate, the principal isjury has 
been described on the capture form and c~ded in clinical ceums 
(e.g., "asystole"; "fracture of K. femorll neck"; "~iplopia"). 
Where information about the precise injury claimed was lacking 
or ambiguous, the injury has been d-scribed in laymen's terms 
(e.g., "hear~ attack"; "broken hip' ; "vision disturbance") and 
coded consistent with the specificity of the available information. 
In cases where the alleged injury was neither a disease nor 
anatomical condition nor H-ICDA-codlfied complication or result, 
or where information was vague, the injury has been recorded in 
plain language (e.g., "patient had to undergo a second operation") 
and coded, where appropriate, as a pnysical effect or result, 
rather than a specific disease, anatomical injury or complication. 
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III. I~JUEY 

. Severi=y ra=i=~ of principal Injury f o r  vhich medical 
liabili=7 was claimed. 

The racing scale employe~ for i=Jur7 severlc7 coding i~ =he 
=ine-ca=egory scale use~ by NAIC and DHE~ closed claim surveys, 
wi=h =~e added category "Not elsewhere classifiable" (code 0), 
uo disEinguish cases involving only a legal injury (e.g., whe=her 
autopsy was auchorlzed). 

The scale races injury ia terms of resulting physical 
disabili=y, ascending in gravi=7 from no disabili=y =o =emporar7 
disability to permanent ~ar=ial or co=el dlsabi!i=y. Ra=i=gs 
reflec= co=el functional and medical condi=ion of =he person 
affec=ed, so =ha= like Inluries =o differen= people mi~h= resul= 
in differeu~ severity ra~in~s; for example, a broken hip may 
have resul~ed in only uemporary disability for one person buC 
permanent disabili=y for ano=he=. 
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3. 

INJURY 

Category of principal inJur 7 claimed. This data item is 
adopted from =he DHEW 1976 closed claim survey (item A-II!-5 
on the capture form for that survey). Where there was 
sufficient information about the principal injury, one of 
the following seven categories was coded, even where ~he 
injury fit more than one category or did not squarely fit any 
category. Each category is explained and examples given below. 

1)  Occurrence o f  n e w  a b n o r m a l  c o n d i t i o n  i n d u c e d  b y  t r e a t m e n t  
o r  p r o c e d u r e .  

Includes all adverse complications or reactions claimed 
to be caused by, and arising during or after, any treatment 
or procedure. Such injuries rezult only from acts of 
commission. Examples: hemorrhage during surgery; post- 
surgical hemorrhage or incontinence; surgical material 
inadvertently left Inslde patient's body; adverse drug 
reaction. 

2) Incomplete cure (correc=ion, removal) of original 
a o n o r m a l  c o n d i t i o n .  

Includes cases where delay in treatment, often because 
of a diagnostic problem, prevented a (more nearly) complete 
cure. Can result either from acts of commission or omission. 
Examples: injury (including death) claimed =o result from-- 

3) 

4) 

delay in diagnosing cancer; injury cla~med =o resul= from 
failure of an operative procedure =o achieve intended or 
expected result (relieve pain, terminate pregnancy, e.g.) 

Occurrence of mew abnormal condition through lack or 
failure of preventive efforts. 

Includes injuries allegedly caused either by diagnostic 
or by proced'ural problems resultin~ from acts of omission, 
particularl) failure to properly protect the patient. 
Examoles: fall resulting from failure =o use bed side- 
rails or =o respond to patient call for assistance; 
nosoco mial infection; injury occurring due to omission 
of medical warning. 

Distinguish from categories i) and 2)-- Category 3) 
injuries are no= direr= outgrowths of the patient's 
original abnormal ccndition. 

Performance of unnecessary =reatment or procedure, without 
fur=her complication. 

Recognizes creatmen= or procedure unnecessarily performed 
as constituting injury. Includes onl~ acts of commission. 
Example: u~necessary performance of a hysterectomy (but 
if surgical material was left inside pa=ienc's body 
fo~lowing such a procedure, the injury would be ca=egor 7 I)). 



° 

% 

" .D 

III. INJURY 
I~ , . 

3 . 

5) 

C a c a ~ o r  Z o f  ?rincipal In~u~7_Ccouc'd.) 

Failure co  accomplish intended ~oal or result (where 
original condition was noc medically abnormal). 

Covers claims for unsa=isfactory resul~s of procedures 
which are usually optional, such as cosmetic surgery, 
abortion o r  scerillzauion. Includes onl Z ac=s of 
commission. Examolas: failed abort:on or 
sterilizauion; dissatisfaction wi~h "face-li~t." 

Distinguish from category 2), in which patient's original 
condition was medically a__~bnormal. 

/ 

6) Emotional and/or financial consequence(s) of a misdiaEnosis 
in the absence of an abnormal condi=ion. 

Covers claims for emotional suffer!ms or financial loss 
in cases such as diaEnosls of pregnancy or of coronary 
disease An its absence. Such injuries result only from 
acus of commission. 

7) The physical, emoclonal and/or financial consequence of 
performing unauthorized at:s, whether or ~ot ~uch conduct 
was medically proper. 

Covers certain claim~ alleging lack of proper or informed 
consent. Inc_____ludes on1 Z ac=s of commission. Examples: 
Unauuhorlzed autopsy; surgical removal of body tissue 
wi~hou~ proper consent. 

Where b o t h  lack of cons~.n= and trea'.men=-induced injury 
are claimed, category l) ap-lies, uo____~= category 7). 
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III. INJURY 

4. Final diagnosis of injured ~erson's actual medical condi=ion 
(for which diagnosis and/or =reacment was sough=, and which 

relazes co developmen= of =he injury). 

"Final /iagnosis" means =he u!=imace clinical descrlpcion 

of a pa=ianc'- - - • - = ac=ual cond~zion or~ina!i'/, i a., a ~ the 

=Ime he sought medical care or ~reatmen=. Ic is no__...~= =he 

"ini=ial impression" or "admi==ing diagnosis", or =he injury 
promp=ing =he -!aim. For example, where a paclen= was 
hospi=alizad .r rests which confirmed the preliminary 
diagnosis, and incidencal!y ~ell and broke an ankle while 
in ~he hospi=al, =he diabnosis confirmed was coded, and 

no= =he broke= an~le which spawned =he pc=Jena's claim. 

For coding accuracy, final diagnosis was recorded on =he 

capture form, where possible, in clinical corms (e.g., 
"myocardial i~farc=Ion", no= "hear= condition"; rup=urad 
R. medial meniscus", ~c= "knee imjury"). ~owever, in many 

cases no clinical informa=ion was =va_~ab , so =hac =ha 
entry fro~ which final 4iagnosis was coded may iavz lacked 

~or~ preclsion and/or bee= a=hlguoua (e.g., =he entry 
"residua!.~xai= damage" may be code/ ~- ,_ a number of ways, 
whereas a clear ¢ ..... ~al descr cion would ~ only one 
~-XCDA c=d~) . . . . .  

5 .  Diagnostic misadventure as cause of injury. 

Refers Co error or delay in diagnosis or failure ~o make 
any diagnosis of pazien='s medical condizlon as finally 
dezermined. "NA" (no= applicabie) was en=arad and "0" 
coded where no diagnostic error, de!a 7 or failure =as claimed. 

If a diagnos=ic error (misd ~_ag..osis)~ w--c= c!ai=ad, -hen~ cha 

claimed nisdiaznosi~ ~as en:ered and coded (prefixed by 
=he lector "M" if =reacmenc was r=ndarei based on ~ha 
misdiagnosis), if a dale': or failure to diagnose :¢a~ c!ai~ed. 

thac was enzered and =he condizlon ui=imate!': !i~zncsed was 
coded. The error, ie!ay or failure icse'= was coded in lli-6. 

_ pain was au first diagnosed =s For example, -f abdouina ~ 
I 

being due :o peocic ulce~ and ~reacmen~ rendered f~r u cars, 

bun war ui:imacaly determined :o be ~ ~ - r - ~ue _o stomach ~ance 

or =o be ps'/chesozaziz, than :he ~sdiaznosis ("pep=ic u!:er~ 
was coded "'izh -n "'~" _f~x. -f :her = wa~ no dia~nosi= of 

she cause of she abdominai pain, and i= ~as !a=ar ie=ermined 
co be due :- a ==dlz& ~'" abnorma~ condition (such a~ &:omach 
cancer), de~av" or failure in di_~nosin-~ ~ :h =_ acndizlon mould 
be entered, anl ~he die,mooed conii=ion coded wi=hou: an ":'!" 

- - - =n= basel on a misdiaBnosis prefix =inca =hera was no ,rea~= . . . .  

D o u b =  a s  : o  % ' h = : h a r -  ~ c a s e  i n v o - v e d  a _ ~ i a ~ n o s ' i c ~  m i s a d v e . n : u r e  

:~as  g e n _ r ~  a l l v  - a ~ - ' ! ' ; e d  i n  " a , : o r  e :  c e d ~ - ~  . . . .  o n e  (a -~agno~ 
~ ± s a d v e n : u . - a ) ,  a s  c p . ~ o s e d  : o  c c d l n ]  t h e  q u e s : i o n  " n o t  

• 0 ,  appllcao!e ( c ~ d e  _3; . 

7 
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Tvge of dla¢~os:ia misadventure (:ausln~ or a~zra,tacin~ 

c~e !=Jut7). 

Ke-=ers =o ~a~eral caca~or7 c-= diagnos~ia =isadven=ure zode£ 
(in fir-J). Categories cover -=ailur~ Co make a diaeresis. 
dala7 i~ &ia%~osio, a~d ~Isdia~nosis (diaz~osci¢ error), 
~ic~er o~ a =edical-ly abnormal condi:iou or in its absence. 

Cause o f  dla~os~ic ~isadvenzure. 

Up -.o ~o chia£ causes of ~he diagnostic ~isadvan~ure 

( Z I I - 5 )  ware coded. Where informa:ion as :o ~he 
claimed or acce~ced iause was noc clear or hoe avai!a~ie, 

an apparen: or ~robable cause ~as coded i-= i~ could be 
inferred from ~he available informa=ion. 

9rocedura! misadven-.ure (If..an F) as cause of Injury. 

.~efers ~.o dla~=os.i-, - ,. surgical, anesches ~=__ or nedical 
"."ea,.',e~=- urocedure claimed .'o cause, csncr!bu:e :o or 

a~gravaca injury. DeuB~ as :o ~he~ha,'. -_he :':._ai_" involved 
a procedural =isaiven=ure "-'as ~enera-~7 resolve/ in favor 
o -  = c o d l n ~  o n e  (a procedural =i~adven~ure), as o oFosed -o 
codi~ -.he ~.uas:io~ "not ap.ulicabie"(co/e ~). 

.~rocedures ";era ~.oded from ~he E-[CDA"Cia~slfica-_ion of 
Opera:ions & Traa~=en:~ °' olus su.~Dlanencarv codes usel 
by .~A~C -=or anesthesia, dru~ :rea"-.nenc ar.d ~ecial 
hospital ~roceduras nc~ codified in ".he "~-7-CDA. :.~'here 
in-=or=a.-icz Qas vacua fo." a pro~.=dura-_ ";hich could_ have 

Beer ~er-=or.nad "-~ . . . .  one of ".'*'0 or nor= ".~aVs (=. ~. , 
hys~arec:o:~y--ab/omi--.a! .'r vaginal), :.hen i~ ";a~ el-he-- 
coded as havla~ been . ~ e r - - ' o r = e /  in :he mos-- ~==-on .~'-.:er-.~ 

or coded on!v. ~ar~ia!i-:. (for axa~.Dia, "'i-h..-.he i:~i- -.o 
:he r_-L-~..~ o-/ the ~ode /ecizai ~=f: b-an'.<, ±ian-:_-v±-z. _ 

:he procedure bu- no-. necessari!': ho'; ic uas Derfor-e£). 

~hera a :ourse of ch=~iz-i_ = or iru~ :r_a:__n:= 7= ~a~ ~e~un. 
.;±oh or wi:ho~: other --=a:men~, ani L: u -° z~=,-ificzll'" 
a!aimed :o r_-__:== in injur[:,, zhen = :rocadural at!=_ ~--~= 

=~ dzu N == - iz I u:': eu~er_£ for ~r_ :men: U=ua!i? Irug-r_i-:_; -- . m ~ m  

~;as ~=i:'-- ei co r_-ui{== from u-m,=_ zf a !ru~- _r- :hemizal 

a~en: o m i ' ,  in zznn_~i2n ui:h _ =urEi:a , an--zh_-ia :r 
= ( :read:an: ~r~cedura. . in 3uah .:a~ea, ~:h-: .zrDc-dur=- .z.:c 

and a !ru~ incur? ";as cadei (fr=a :ha E-[CDA) iz [[[-L2 
(an/ uhare ": u-- :ha prLnci;ai tz:ur[: a2s: in "if-i> 

do 



° 

t l  

| 

lIl. 

9. 

," \ 

!NJUP.Y 

Type o; procedure (if any) causing injury. 

Refers to :he general category of medical procedure-- 
surgical, anesthesia, diagnostic or treatment--for 
which a misadventure was coded (in !!!-8). Drug 
treatment procedures were coded as "treatment". 
Anesthesia procedures are distinguished by type in lil-ll. 

I0. Nature or cause of procedural misadventure (if any). 

As with diagnosuic misadventures, up to two chief causes 
of the procedural misadventure (III-8) were coded. 
Where information as to the claimed or accepted cause 
was no= clear or not available, an apparent or probable 
cause was coded if i~ could be inferred from =he 

available Information. 

S 

ii. Type of anesthesia procedure claimed as cause of injury. 

Refers =o method of administration of aneschetlc agent 
(included because H-ICDA does not code anesthesia 
procedures by type). Injury claimed to result from =he 
anesthetic a~en=--employed (as opposed co other respon- 
sib£1ity of the anesthesiologist) was =reared as a drug 
injury and coded in Ill-12 from the H-ICDA sec=ion 
"Adverse effects of chemical substances". 

12. Name of principal dru~ (if any) r. laimed___tr, cause in~ur'.__LI. 

Applies where =he claimed injury was related to us____ee 
of any drug, whether or no= a procedural mlsadven=ure 
was coded (see discussion under 111-8). Coding is 
from the H-ICDA set=ion covering "adverse effects o ~ 
medicinal agents", except where injury resulted from 
an anesthetic agent (see discussion under l!l-ll). 

13. Nature o# cause of claimed drub in~urx. 

Where available information did not indicate =he speci=ic 
nature or cause of the claimed drug injury, codlnB was 
based on =he purpose, if kn.=wn, for whlzh the drug ~as 

given. 

\ 
\ 
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15. 

INJURY 

T Z p e  of =acili: Z wEere ?r~ncIpal claimed injury occurred. 
Location w l c h i n  instiau=iou Cif an~) where principal a!a!=ad 
l n 2 u r  Z o c c u r r ' e d .  

?or questions ZIZ-I& and -15, wherever :he "principal 
injury claimed" Inv~lved physical consequences but was 
no~ a physical injury in ~he sur!c~ sense, =he loca~ion 
o ~  ~he medical =reatmeut or other events glvln E rise co  
~ke claimed i n j u r y  was ~he basks for codinE. 

~ o ~  example, where =he claimed injury zas thaw a pa=ien¢ 
had =o undergo an additional suffice! or o~her procedure 
~hici could have been avoided buc for an error, ~he 
place where the error occurred was coded. Thus, if ~he 

e r r o r  was ~ha~ a pacholo~is~ misread a slide o r  a radiolo- 
Eis~ misread an x-ray, ~hen "laboratory" o r  "radio!oEy" 
was c o d e d  as ~he lore=ion where ~he principal injury 
o c c u r r e d ,  w h e t h e r  o r  n o c  ~he physical consequences o f  
Ehe error (i.e., ~he "injury") were experienced by the 
pa~ieu~ a~ a dlfferen~ place and ~ime. Similarly, if 
Ehere was n.oo physical injury, as An a case where 
s~erillzatiou did sot proven: concepcion and ~he claim 
was for =he cos¢ of bearln8 and rearin~ a hea!=hy child, 
~he= =he loaation of treatment (i.e., s~erillza=ion 
procedure) was coded. 

Zn some cases, the claimed Injury =as temporally removed 
from the eve~(s) glvln~ rise ~o i~.. in =he~e situations, 
usually the place whre the even=(s) occurred was'coded. 
For example:where a heallnE fracture collapsed weeks 
a~cer cas~ removal, and i~ was claimed that the cas~ was 
removed ~oo soon, the location of =he can= removal was 
coded. Bu~ where ~he principal inJur? was drug-rela~ed, 
the code for ~I~-14 could reflect ~he place where a drug 
reac=~on was experienced, which was noc necessarily =he 
facility where :he dru~ was prescribed, dispensed or 
admlniscered. 

16. Persons ~ocher =ban defendants) who contributed ~o 
~r!2ciDai claimed incur-,.. . 

Refers :o ins~i:u~iunai or o c  ~ ," 1 

~hethar or" not ~be ins~-u-icn-- or o~her empio::er "~as 
i~se!_: named as a par~ 7 defendan~ in cour.: or arbi-ra~ion. 
(Excludes persons zeroed as de-andante in arbi:racion or 
i= rout:. ) 

Uo : o  ~ h r e e  s u c h  p e r s o n s  ~ e r a  c o d e d .  ~ h e r e  m o r e  t h a n  o n e  
p e r s o n  f r o m  a n y  s i 2 8 ! e  c o d e  c a t e ~ o r 7  = o n : r i b u : a d  c o  
:he c!almed ~-~urv_..~ . , :ha: ca~e~or~ ~as cod=~ ~o or three 
:i=es, as appropria:a. For exauo!e, if :~o  re~Is:erad 
nu=ses =ere :he wain con:ribu=ors :3 the in~ur~" beside 
:he person(s) named as defendanzs, :hen code 7 ~a~ entered 
:wlce. 

-13- 
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17. Factors issoclated with inlury or claim. (cont'd.) 

08) dru~ or fluid administration technique: applies where 
injury related to manner of admlnistrauion (by mouth, injection, 
intravenous drip). Distinguish from adverse effect of drugs 
(see III-12) and improper insertion/managemen~_qf tube or drain 

(III-17, code i__O0). __ ~-- 

09) blood administration: covers all problems, including 
transfusions which later cause disease or adverse reaction in 

patient. 

lO) insertion or management of tube or drain: covers 
catheters, intravenous feeding or fluid administration, etc. 
connected to patient's body, e.g., clogged or broken-off cathenher. 

ll) obtainin~ specimen: covers procedure and materials 
used for obtalning a blood, urine, stool or other specimen from 
patient for laboratory analysis. 

12) monltorin~ of patient: refers to periodic or continuous 
observation of patient, and/or equipment used to treat or sustain 
pa-tient, by institutional personnel, purusuant either to routine' 

procedure or to specific instruction'from "a physicianor ocher - 

authority. 

13) medical records: refers to any claimed br ach of 
institutional or individual responsibility to create, update, 
maintain, interpret, safeguard or keep confidential a 

pa_~i@nt~ s medicai-r~c~Kd9 • ..... 

14) administration~ billin~ and collection: refers to 
claims that delayed, unperformed or improperly performed 
administrative functions caused or contrlbu=ed to medical or legal 
injury. Includes billing issues in cases where patient seeks 
cancellation or remission of fees billed as full or partial 
relief for alleged medical liability. 

15) premature discharge from institution: may reflect 
error either in medical or administrative judgment or procedure. 

16) lack of adeauate facilities or equipment: generally, 
refers =o allegations of faulty or inadequate facilities or 
devices employed or relied on to accomplish an intended result 
by diagnostic, surgical or medical procedure. 

17) interorofessiona! relations: refers to 
allege=ions =hat conduct among or between medical professionals 
and/or other individuals responsible for delivering healtL care 
was such as ~o cause or contribute to the injury for which medical 
liability is claimed. (Legal liability for such allega~ions, if 
sustained, may rest with one or more individuals or with an 

institution.) 

I 
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!ZZ. INJURY 
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!7. [ac.-ors as so~-iazei "'~ =h.- -:zu~ = ~ v o- .... -~'l=. These far:ors 
~!a=~ =a~.'?-_ :3 acz~o~s or omissions ~Z .3"ersons ocher :ha= 
~hys~a=$.--- ~p co ~ far:ors ~:o= :he c=sb±nei iis~s of ~=s:~:u:Io_ , =-. 
oc ~ana~a=es= far:ors aal ~erson=e!-ra!a~ei ~ a c : o r s  ~ e r a  ¢~dei 
~or eac~ ease. Far:ors in :he :~o cave,or!as- are uaua!!v, rs!a:ed. 

4 ~or example, .~ ~ha clalmel ~a~.-v.,.. ~as sus=a~ned £~ a ~all f:a-- 
a hcs~i:al be4 (cole _') , :hen a= associate4 fa~-:or _-a~i hav~ bee= 
"[a£1~ra (by =~:s~a$ or other personnel) :o prop~ri7 pro=at: the 
pac~eac" ( c o 4 ~  Z$} 37 sec~:In~ hal ~ard--.a~is._ ",.h_~ associace! 
fac::rs o~ffermi as ao4e opc±o=s are ex~la~nei or iiiuszr~:ai 
be!o~ by ~unber: 

00) not ~!Icabia: no ".zs:i:'a:Ional, nanage=e-.c or 

pe:so-a~_-.-e!a:ei far:ors "zeta assocla:e/ ~Ich ~:~"...-':." :." c ! a £ = .  

!~sci=uclonai and nan,!elan: far:ors 

Ol) pa=lemc ~e!l: for= e=:r7 s:a=es ~hare am! ~o~ fall 
o c a u r : e ~  (e.~. ,In ~a:lan='s too=, 9a=~e=='~ ba:hroo=, hall. 
scai:~a7, aiava:or, ph:,slcai :hera=? dept., ~rom bei or 
whe~:halr wh~ia :rTi=~ co ~a~ ~ : o  via!: !avacory) as well 
as : h e  aiie~e4 cause of :he fall, i~ known (e.~..faiiure ~0 
ca~c£o~ ;a:la:.:, ~a£1ure := use had s~de ra£la). 

scares where, ho~ a~ ~h? pa~:az: ~as be!n~ ~ovec o= pcslz±~ne~, 
or was £= ~h7sica£ posi=io~ alle~a~ :3 cause o= coRzrib~=a =o 
~n~ur7 c l a ~ : e ~ .  Yor e x a n p l ~ .  " ~ o s i = i o = ~ =  z o f  ; a c ! e n =  by : e c h ~ i ~ i z =  
f o :  s p £ : e  ~ - r a X s  a l l e ~ e ~ 1 7  a ~ g r a v a : e d  b a c Z  p a l e " ,  c r  " f a i l u r e  : o  
r s ~ u l a r l 7  r e ~ o s £ : i o =  a ; a r a p Z e g : :  ? a z £ e n :  r e s u l : ~ c  i z  ~ e c s o r e s . "  

- -  " . m  $cart'.Izazlon o£ i--s~.-une~:s c.- e~uip=en:, s.~.n ; r * _ . = a r z : i o ~  
a s e p c i =  : a c h . - . i ~ u e ,  ~ . s e l a c * ~ z  o -  . : -7..-CZ ~. C-.'.'.=r=: . 

( o r  = : h e r  ~ p e r  : £ ' : e  

05) ~z~==~==~ _~=:: ~ ~ , =is~beL ~ ~, =i'-,:=~;u 

36) ~=a~z=-: e~r=r: ~_. ~., =i~'£z~, =i-i==_:;r_:~=i:=~ ~ 

e~-% 

~ : .-.,-r~_.-.. - --:-. -:~-~k ~ - ~.- f~,-.:-~ ~:.- .-~_~-~-~.-~ 

.'~_ 

/" 



? ? 

., "%. 
'B ." 

. . . . .  - . .  . _ . -  " . . .  . . 

. . . . .  . t 

/ -"7. , . - . ¢  .-. . ! / 
j /  

(cont'd) 

institutional or management factors: 

I 17. Factors associated with injury or claim. 

.| 18) Other 
"! classifiable 

• _ _ - i 

above. 
any n o t  

.............................. per-sonnelLreiated factors 

19) not applicable: no personnel-related factor was 
assoqiated with injury or claim. 

20) Inadequate assessment: refers to determinations 
regarding patient response, reac~iom or condition, usually 
(but not always) by a nurse. 

21) 
treated. 

mls-ldentlflcation of patient: e.g., wrong patient 

22) de!a Y (or failure) in n otifyin~ or consultin~ a 
phTsiclan ~ or another physician: refers to delay or failure 
by nurse, M.0. or ocher practitioner, e.g., nurse, intern, or 
technlclan f~ils to call attending physician; general practitioner 
fails ¢o c~nsul= a specialist. 

2 3 )  delay in uerformance: e.g., failure t o  timely execute 
an order er give medication caused or contributed to injury. 

24) failure to instruct or caution patient: refers to 
situations where explanation or warning instructions to patient 
were procedurally required or were necessary under the circumstances, 
and failure to instruct or warn allegedly contributed to the 
claimed injury. 

, . ,. 

: . . . . .  2 5 )  failure to (time!z)disclose: refers t o  situations 
where - f a i l u r e  ~o-(timely) disclose informa6i~n ............ .. 
about or rela~ing to pa~ie6"t's con~i~ion or treatmen~ allegedly 
caused or adversely affected the claimed injury. 

26) lack of supervision: refers to supervision of persons 
involved in delivery of health care treatmen~ or services (no____!= 
to supervision of the patient). 

27) failure to oroDerlv ~rotect on=lent: refers to alleged 
breach of individual or institutional responsibility to take 
required or appropriaEe precautions to safeguard patiant (e.g., 
using bed slde-rails, x-ray lead shields, heat-shield pads, etc.) 

2S) other personnel-related fat[ors: an7 not classifi- 
cation above. 

-, 

% 

29) institutional, management or personnel-related factor, s) 
are associa==d wl=~ claim, bu= not specified by available data 
sources: coded only'~here unspecified associated factor(s) '. 
appeared to be central to claim. 
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IV. CLAIH ~AETZCUL~ES 

D 
L' 

I 

General V2 ~'~a - f . ~ion 

Section ~V records ~ n f a ~ - ~ a = i o n  o n  ~he legal (!labi!i:7) 
claims and =oue~ar7 o ~  other demands (~or dauagQs), ~he general 
identity o f  claimant(s), and the number o f  defeudauus in each 
case. Data on the ~ab£1!~y clalns and ~amages de=ands are 
unique ~ o  ~he =a!?raculce arSit:acion base (such dace are 
n o t  included in any of ~he Insurer closed claim su:vaTs) , 
and help to establish ~he range of cl~Lus which has reached 
arbitration. 

T h e  numbQr o f  d Q f e n d a n ~ s  £ n  o a t h  c a s e  i s  r a c o r d o d  by 
f o r u m ,  £ . a . ,  ~ h e  n u m b e r  o f  d e f e n d a n t s  a g a l n s c  w h o ~  a c l a i m  
was pursued (buc noc n~cossarily cesolved) in ChQ arblcraclon 
proceadin8 (IV-13) a n d  the number of ocher defendants (IV-l~) 
were separately recorded. (The number o~ defendants in 
eac~ case against =hem the claim vas :eso~ved in arbi:ratlon 
may b e  determined f r o =  V-13). 

~t 

t 

¢ 
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~V. CLAIM PARTICULARS I 
i 

Category of liabi!i~ clalmed. Refers to general basis o f  
legal li~b£1i~y which bes~ ~e~resents c!almant~s_mai___._~n -----~ 
claim_in arbitration. ~ande~_~o_~ollapse_ al~!__~heorles ..... 
or bases f o r  ho6piTal or medical professional liability i 
into a llmi=ed b u t  comprehensive set of categories. 
parallels q~estlon ~-3, which co!lapses all injuries into 
seven categorles. ~here there ~aas sufficien~ Inform~tlou 
about the main liabilic7 theory advanced in arbitration, 
one of the following categories was selected, e v e n  if the 
theory fit more than one caTeBor7 or did not squarely fit 
any category. Each category is explazned and examples 

given below. 

1) N e g l i g e n t  o r  s u b s t a n d a r d  d i a g n o s i s  o r  t r e a t m e n t .  

Where  i n J u r 7  was  c l a i m e d  t o  r e s u l t  d i r e c t l y  o r  i n d i r e c = ! Y  
f r o m  t h e  d i a g n o s i s  made  o r  t r e a t m e n t  r e n d e r e d .  E x a m p l e s :  
m i s d i a B n o s i s  o f  an  a b n o r m a l  c o n d i t i o n  ( e . g . ,  g a s t r o e n c e r i t i s  
f o r  a p p e n d i c i ~ i ~ ) ;  t r e a t m e n t - i n d u c e d  i n j u r y  ( e . g . ,  n e r v e  
d a m a g e d  d u r i n g  h T s t e r e c t o m y ;  s u r g i c a l  m a t e r i a l  i n a d v e r ~ e n t l y  
l e f t  i n  p a t i e n t ' s  b o d y ) .  

2) F a i l u r e  t o  d i a g n o s e ,  c o n s u l t  o r  r e f e r  as  r e q u i r e d  o r  

a p p r o p r i a t e .  

Where Injury was clalmed To result indirectly from 
f a i l u r e  t o  m e e t  p r o f e s s i o n a l  o b l i g a t i o n  to  make a p r o p e r  
dlagnosis or to consul= ~ith or r e f e r  paclenT to a 
specialist or approprlate practitioner. E:¢ample~: 
failure to order diagnostic tests; failure to refer 

patient for surgical consult. 

3) Failure to dlclose risks or otherwise to obtain ?roper 
or adequate consent for treatment rendered. 

Where c!ai=ed that physician or provider failed =o 
disclose information essential to patien='s informed 
consent or refusal =o receive treatment, or that required 
conseut not sough=. Example: treatment beyond scope o~ 

consent, whe:her or no= medically proper. 

4) Outcome of :reatmenc not in accord with con=tact, 

guaranty or =arran~y. 

~here claimed chat treatment result was moc as provided 
- r_=cen varrancT, gun=ant? or con=tact in oral or ~ " 

Examples: tree=men= does not achieve intended goal 
(e.g., abor=ion or sterl" ~" ~ nails; surgery £ails 

t o  relieve pain). 

I 

f 

/ 
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.'.V. CLAZ~ 9AKTICULAK5 

~ .0  7-- 

' Ca:e;o-v of 'labili:v clzined ( c o n : ' ;  ) 

6) 

3:eaci o f  i u : ~  = o  ua~len:, ~hecier or : o c  d~rac-'- 
~volvi=~ red:ca! creacme==. 

Failure = o  " r f o r  ~ac~an: as requ' ei . ~a • . .r b ~  scan~ari 
or ct:cumscaace; app!:cabla chichi7 co  izsc~:u:tona! 
?rovli~rs a~d :'ae ~--" e-OloTees--. (e.~., hospitals, nurses). 
ZxamDias: failure =o :espo=i :~ @a~i~: aa!i ~r :o 
a~:esi or :rocec:. ~a~e~-, (e.~. =e~iac:i:~ :o 3ecur~ 
be4 s~ie-rai&s). 

~aiiure :o •observe requlre~enc of scacu:e, ferule:to:, 
rule or sanc:~on. 

Failure :o a/here c o  an express ";:i::e: requ~remen=. 
Zxa=oia: 

;) 
A c : ~ o n ,  O=ISSiO= or C O = ~ u ~ :  for ~h~ch iiabili~-! :a:, 
e~sue ~z4e=en4en: o ~  ~a:~e~:-orovtler rela:&on3hi~. 

Covers i -- ~h ~.-% c a'-s .... ~o~!i have ~ e e =  pursue/ o: ~ro~=/s 
ocher ~han =eilaal professional !iahi!::7. Z:¢amDies: 
phvslca~ assau ~- or ~. rr_ • -. -a =ssme=: o f  ~a:~an:, o r  fali~ra 
Co ~reven~ sere. 

"L 
% 
% 

~oec; f ;" 'ez!i ;ssues :berries ~r ;¢zzrine r-ised in 
arSicra:ion. 

~ e f a - " s  : =  ~ h . - = _ . s h o ! d  i s s u e s .  : i a b i l i : , . "  : h e ~ . - ' . a s  o r  , ~ c . : , r l - a s ,  
e ' . ' ' - g e = I c e  - - ' u ' ; , s , _  ~ -  o . h a r ~ ,  ]a,.7, a i  i ~ s u a s -  = . = - e . i - i : _ ~ . - - : -  " ~ r a ' - ' = e d -  
i n  = h e  c o ~ . - ~ e  o -  : '.-.e a : b i : r a ~ ± o n -  : : : c _ e l i z ~ . ~  " - :'.~ : o  : : - c  
~ - s s u e s  n o s e  : a . " . : . - ' a -  : o  = h a  :~=a--  ~ ' a . " a  ,.-~=~'.~i_i " ;h_ . - ' : ,  -" _ e v i l a n , . ~ _ i -  
I: avai!ab e'_:f-r:-:i~n " ;c  . . . .  • " ~ ~ • /od= "~'a~- a.-.-~.-=~ "'h_re., =' :har~_ 

u&s .-.o locu=en: ~:az-.n~ or ;-n~iza-in~~ ~ ";ha- --_~i=~ i=s~ea- 
"-'ere --i~ =-ad in :ho_ arbi--_-±on.= 

z . -  o ..~ o • %  _ 

' : u :  = e -  a ' "  : o s s l b ' ~  i s s u a ~  ." o : . : - _ i ± n ; , - ~ - ,  o h : -  i _ : ~  

"~ = - : : ' h - = ' :  :__-,.-_.:z " a ; : ~  : s s u e s  a r e  - - - J o e - /  ±.-. - _ i i : - -  = a '  - . :  - - -  : : '- : e 

" o = , u a S  ' ~ - ' h  .=&-~_.  - -  . . - -  =%.  : 

-'_=_ 

\ 

6L 

• .. 



.° 

Ic'5 ......... 

' ' IV. CLAIM PARTICULARS 

Injured person's monetary, claims 

3. incurred medical expense 
4. anticipated medical expense 

5. inc,trred wage loss 
6. an---~icipated ~future) wa~e loss 

7. other claimed expense 

8 .  total amount claimed in lawsuit 
9. to ca! amount claimed in arbitratlo~1. Imitiall~ 

I0. total amount claimed in arbitration~ finally 

Data on the in~ured parson's monetary claims was recorded a~ 
known: for some cases no inf~rmaKiou at all was available on 
monetary claims; for others, there was no speclficacion of "medical 
expense", "~age loss", or "other" claims. The aggregate of amounts 
coded for questions IV-3 through -7 reoresents claimed economic.loss. 
Expenses coded for questions IV-3 and -4 represent stated amounts 
for which recovery was specifically sought, but not necessarily the 
=o~al medical expenses incurred in connection with the hea]=h care 
experience out of which the claim arose. Similarly, da~a coded for 
questions IV-5, -6 and -7 represent only what could be identified 
as specific claims. In view of all of the foregoing, caution is 
advised in interpreting the economic loss data recorde~. 

Clalmed medical expenses (IV-3/-A) l~nk to source of payment of 
health care costs (II-6), and claimed wage loss (!V-5/-6) link to 
occupation status, occupation, and earnings (Ii-3, -4 and -5). 

Amounts recorded for total monetary clai=s (IV-8, -9 and -i0) 
include any speciflca=ion of economic loss ("special damages" in 
legal terms) as well as additional amounts claimed ("general 
damages" and, occasionally, "punitive dauages" !~ legal ter~s). 

In some cases which involved a lawsuit as well as an arbitr=tion 
proceeding, no amount of damages sought was specified because of a 
legal bar co -uch a s)ecification ("ad damnum" in legal ~ezns). 

The total claimed in arbitration ini=ial!y (IV-9) was defined 
and coded as the amoun~ specified, if an'i, in aide arbitration demand. 
In some cases this amount was the same as =hat sough~ in a pre- 
arbitration lawsuit; in other cases it was differen=--usua!ly iass 
(sometimes substantially). . . . . . . . .  The total .... claimed in arbitration fina!!Z. 

.... [lV, l0")-4as-~oded for--cases where:where was an award on =il~ marl:=, 
"-where hearing on =he merits had begun but ~he ma=ter was resolved 

short of decision; and where the claimant formally changed the 
amount of its initial claim, regardless of =he disposition. 

-25- 
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IV. C~AI~ PARTICULARS 

!i. ~on-mone=ar 7 remedy (if any) sou~h= in arbi=raclon. 

Refers ~o remedies ocher =ban direct payment of monetary 
indemniU7, including provision o ~  heal:h care or =reaumen= 
and admlnis=ra=ive ac=ions such as canceller!on of billing. 
This dana is sough= chiefly because Hlchigan's medical =al~racnice 
arbic=a=iom law (197~) specifically auc~or!=es arbitrators Co 
award aon-mone=ary remedies. (See ques=ions V-!7 and VIII-20) 

12. !denci=y of ?rimary claimau=(s) in arbi=ra=ion. 

"Claiman=(s~" refers =o the injured person and/or an 7 par:y 
oressin~ a claim on his or her behal~, vhe=her or no= =he moving 
(~il£ng) parry in acbi=ra=ion. Correspondlagly, "defendau=" 
refers uo a parry (doc=or, hospital, euc.) agains= whom a claim 
of medical liabili=y is made, even if =he moving pa=uy and, =bus, 
=echnicallF =he "clalman=" (as opposed =o =he "responden=") in 
=he arbi=raulon proceeding. 

The primary claiman= ~i= mos= cases is =he injured person, 
if an adul= (aee General Information, $ec=iou ZI). Where an 
injured adul= was married, frequently a claim for lack of 
consor=ium was asser=ad by =he spouse, so =ha= in many arbi=ra=~o~s 
=here may be =wo or more claimants. Where the injured person 
was a minor, =~a primer 7 claiman= ~as usually a paten=. ~here 
=he im~urad person was a deceden= and =he primary claimant was 
=he adminis=ra=or/execu=or of =he es=a=a, "adminis=ra=or" was 
coded even if =he administra=or was =he deceden='s spouse, 
paten= or child. 

p" 
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IV. CLAIM PARTICULARS 

D 

13. Number of defendants in arbitration. 

Refers to medical professionals (individuals) and healuh 
care providers (institutions) against whom claims of medical 
liability were -pursued i__ n-~r'b_ftrla=.i_On~ .w_het.h~r oi no~" it_~he .... 
claims were ultimately resolved in arbitration. 

Any doctor, nurse or other health care orofessional 
named in =he arbitration demand, stipulation or submission, 
or in any amendment, was counted as a separate defendant, 
reBardless whether or how insured or represented. However, 
a medical or business group or professional corporatiom 
(e.g., "Medical Associates, Inc. d/b/a Third Street Clinic"; 
or "Drs. Smith and Jones, P.C.") was not counted unless 
separately represented in arbitration. 

Any hospital, nursing home, clinic or other health care 
provider named in the arbitration demand, stipulation or 
submission, or in any amendment, was counted as a separate 
defendant, regardless whether or how insured or represented. 

Sometimes a body or entity legally responsible for a 
health care provider, but which does not itself deliver 
health care, is named as a defendant, either instead of or 
in addition to the health care provider whose act<ons gave 
rise to the claim. For example, the "Board of Regents of 
the University of California", or "Kaiser Foundation Health 
Plan" may have been named a defendant in addition =o or 
instead of a hospital operating under its control. Where 
such a legally responsible body or entity waa named 
in addition to the provider, it was no____!t counted as a 
defendant unless it was separately represented in arbitration; 
where it was named instead of the provider, the orovider was 
counted a defendant. 

Where both a health care provider (hospital, e.g.) and 
an individual in i£s employ (e.g., a nurse or Resident 
physician) were named as de£endants, both were counted as 
defendants whether or not they were separa=eiy regresenzed 

in arbitration. 

14. Number o~ other defendants associated with incident. 

Refers to defendants (as defined in question IV-13) 
a~ains= whom no claim was filed in arbitration, i.e., 
individual or institutional defendants aBainst whom claims 
were asserted either In court or directly (usually through 
an insuror, if any), =ithout a !awsuf=. 

questzons !V-13 and -i~ to~e~her provide the total 
number of defendants (as defined in iV-J3) a~ainst -*ho~ 
claims were asserted for any incident that gives ~se to 

a claim. 
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V. DEFENDANT(s) 

General Znforuaciou 

Sect!on V records informamion abou= defendants Individu- 
al!7. Da=a was coded separa=ely ~or each defendan~ counted 
in IV-13 and -14. Quesuiuns V-i ~h=cugh -6 and V-il =hrouBh 
-19 generally apply to all defendants; questions V-7 througX 
-ll apply only to physicians and other individual prac:i- 
tloners. 

Where appropriate for pactlcuiar da~a, e.g. . cost, the 
~onal de£anse experience in any one case is the aEErega~e o~ 
thac daEa for all de~endancs in ~ha~ case. Similarly, 
the ~otal de£ense experlanoe by forum is ~he a~sreEa=e of 
da~a for those defendants agalns~ whom uhe claim was resolved 
in arbltrat~.on (court) in any case. 

S e c t i o n  V d a ~ a  f o r  a l !  c a ~ e s  t o g e t h e ~  c o m p r l s o s  a s u b f l ! e  
w i t h i n  t h e  m a l p r a c t i c e  a r b i t r a t i o n  b a s e  s i n c e  i t  i s  i n  
d e f e n d a n t  ( e s s e n t i a l l y ,  c l a i m )  u n i = s .  T h i s  d i f f e r e n c e  h a s  
r e q u i r e d  s e p a r a t e  n a n l p u l a c l o n  a n d  a n a l y s i s  o f  d e f e n d a n t  
d a t a .  H o w e v e r ,  p l a n n e d  ~ u r t h e r  c o d i n g  o f  c e r t a i n  l e f e n d a n : -  
unit da~a in case terms, to cons:ituca an addlclou to =he 
nai~ (case-unlt) data seE, ~111 enable full integration of 
da~a from 3ecclon V wi~h Ehat Ero~ the rest of ~he 5ase. 

- 2 S -  
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V.  

20 7 

DEFENDANT (s) 

i. 

. 

Serial number of this defendant: 

A serial number, beginning with 001, was assigned =o 
each defendant in each case, thus proxidln~ each defendan~ 

Idenc!fier__~_ consis~i~ of the case 
wIEh a u n d u e  ~ i c a t i o n  number_~_ olus =he defendant's serial number. 

Location of i n s t i t u t i o n  or professional practice (a=  time 

o f  i n c i d e n t ) .  

O n l y  z i p  c o d e s  w e r e  c o d e d ,  a l t h o u g h  c i £ y  and s ~ a ~ e  
were recorded as well. ~here the town o r  city was unknown, 
parcial zip code information was recorded and coded for :he 
s~a~e and, if known, county cr vlclni=y (e.~., suburban 

Los Angeles). 

I 

I 

i 

/ 

./. 

,l 
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V. DEFENDKNT(S) 

J 

. Name o f  Insuror. Primarily for admlnlscra=Ive purposes, each 
de~endant's insuror, if any, was coded from ~he listings below. 
If defendant was a self-lnsuror, then 888 was coded. If 
defendanu had no provision a~ all for pr---~fe~slonal liabili=y 
Judgments, then 00__~0 (Not applicable) was coded. If defendant 
was insured but ~he insuror's name was unknown, 99__ .° ° was coded. 

NOT APPLICABLE (no provision for profes- 
slonal liability ~udgmencs) 

000 

Ae=ma Life & Casualty Company 
All Star Insurance Corporation 
American !==eruaulonal Group 
American Hutua~ Liabili=y 
American Universal 
Argonaut Insurance 

001 
0 0 2  
003 
004 
005 
006 

Brown-McNeely Fund 
Buckeye Union Insurance 

007 
008 

Canadian Universal 
Casualty Indemni=y Exchange (CIE) 
CNA Casualty of California 
CNA/Insurance Group 
Commercial Union 
Continental Casualty Company 
Continenual Insurance Company 
Chubb Insurance Group 

009 
010 
011 
012 
013 
014 
015 
016 

Employers Fire Insurance 
Employers Mutual Liability (Wausau, WI) 

017 
013 

j" 

P 

Federal Insurauce 
Fideli=7 & Casual=y Company 
Fideli=y & Guaran=y Insurance Underuri=ars 
Fremont indemni=y Company 

Glacier General Assurance Company 
Glens :'ells Insurance Company 
Globe Indemni=y Company 

Hartford Accide=r & !ndamni--_:- 
~ospi=al Underoariters Mu=uai (HUM) 

0 1 9  
0 2 0  
0 2 1  
0 2 2  

0 2 3  
02:~ 
0 2 5  

0 2 6  
0 2 7  

-3~- 



.3, N a m e  of i n s u r o r  (con~'d.) 

Imperial ~nsurance Company 
Insurance Company of :|or~h America 
~ n v e s ~ o r s  I n s u r a n c e  C o m p a n y  

(z~A) 

- L  . 

0"..8 
OZ9 
030  

031 
Liberu7 Mutual Insurance 

056 
~edica! Insurance Exchange of California 
Medical Liabili¢7 Mutual Insurance Comoanv (MLMiC) 057 

• " 032 
Medical Malpractice Insurance Association (:~M!A) 

033 
Medical Prouec:Ive Company 0 ~ 8  
Michigan Hosplcal As=ocia~iou Mu~ua! Insurance Com?any 059 
Michigan ?hysiclans Mutual Liabi!i:7 Coupon7 

~aUloual Union ~ire :nsurance Company 
Norcal Mutual Insurance Ccmpa=y 

P a c i f i c  I n d e m n i : y  
P a c i f i c  I n s u r a n c e  
P h o e n i x  A s s u r a n c e  C o m p a n y  o f  New Y o r k  
Professional M I C 

Reserv~ ~nsurance 
Royal Globe Insurance Company 
Royal Indemnlcy Company 
Royal indemni~y Limited U5 3K 

S:. Paul F i r e  & Harlua 
fiecuri~y-Haruford 
Shelby ~!ucual !:surance 
Signal insurance 
Sou~her~ Ca!iforula Physiclans :~surance Zxchange 

Trauspoz:aclon : C 
Trave!e:s I:sura=ce Coupany 
Truck Insurance Exchange 

Under~ri=ers-ilo'!ds of London 
Uai=ed ~:a~ea ~i/eli=7 & Guaran:y CUSP&G) 

03# 
C60 

035 
036 
037 
038 

059 
0 ~ 0  
01-! 
0 4 2  

0:,3 

0:-5 
0<-6 
0"7 

Oa8 
0 : 9  
O~O 

OSI 
0 5 2  

V i g I L a n ~  " n s u : a z c a  

Wes:era Casuai:y & E u r e : y  
W e s : e r a  F i r e  i ~ s u r a n c e  

S E L ~ - I : I S ~ K O R  

U:;K:CO~:~ 

E35 
~C.C 

o :-- 
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DE.-- ENDANT (5) 

Znsuror's clad= file number. 

This dace i=em, where ~=o-,-=, has been coded noc o=iy 
~ o r  ad=i~iscrac~ve purposes bu~ also :o provide a way 
~o line ~o or =ore defe=danc~ (see /eflnlclous, ~V-!~/-l&) 
~ho were insurm4 and reoresen~ed as one (e.~., a hospital 
and i~s employee, such as a resilen= ~hysia~a=, each =awe4 
as a de~emdan~). Th~s linM ghoul/ be made in c o n n a c : i o n  
wi=h any cos: analysis on a lefa~dan= (as ooposed :o case 
o r  i = c l d e u ¢ )  basis, s i n c e  insurors usually a~:rlbuce all 
CoSts ~0. Che po!Icyhoider alone, re~ard!ass h o ~  many 
de~endan~s were covered. 

Defezdan: c- • -: K:rT- 

Ke~ers ~o business or fuzc:!on in connection ~i:h h=alch 
ca=e, as opposed ~o professlc=a! specla!~7 or :7pe (V-6) 

.......... ~rofessi:na! sgec_a__v or tns:Icu:io~ 
= v~__._~e. 

The lls= of :odes (see =ex: pa~e) for :his quesT!on 
is su~s~a=:la!i7 :he sane as :ha= usa/ for ~he ¢orrespcndin~ 
ques~io~ (3-3) I= ~he D~E~ ~75 malpractice closed clad= 
survey. The =ore decailad codes for =he ccrrespondin~ 
ques=io~ [ ~ b )  In :he NAZC suryeZ could ==c be a~piozed because 
=hey require know!edge of each iefendan¢'s risk :a=iz~, based 
on de=alled £=5or=a=io~ abou= his practice. 

~ o =  e a c h  " d e n c l f i e d .  d a f a = d a = - , _  c o i e  ~ e i e c - ~ o = ~ _  v a n  b a s e d  
o n  = h e  i ! s c ~ z ~  i n  s t a n d a r d  t e l = r e = c a _  s o u r c e s  ( A = e : i c ~ n  
Xedical D',rec:orT," A~ Guile :~ :he Eeai:h Car~ =~e!c, ~-.:.)_. 

f f o ~ p ~ ' a l  d a l e = d a n e s  a ~ " i s  . . .  . .  r _  n c :  ~ ~ i ~ u i s h e 4  ~-:  : ' r o e  e : c : e ~ c  
: h a =  O s : e o o a = h l c  h c s p i : z ! s ,  " ' ' -  O n :  

-."2- 
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V. DEF~ID~I~T ( S ) 

6.  Defendant ' s 
tv=..~e. ( c o a = '  d .  ) 

individual orofessional 

Physicians and Surgeons (M.D.) 

10 Administrative medicine 
1 I Allergy 
12 Anesthesiology 
13 Aviation medicine 
14 Cardiovascular disease 
15 Vascular surgery. 
16 Cardiac surgeD' 
17 Oermatolo~ 
18 Forensic pathology 
19 Gastroenterology 
20 Gener,J practice 
21 Family practice 
2" General surgery. 
23 Internal medicine 
24 Neurosu~*.rl 
25 Neurolo_-o5 • 
26 Obstet~cs and ~ynecolo=~l 
27 Occupat:,onal m~dicin + - 
2S OphthaJmcicTl 
29 Orthopedi= surg+-r'l 
30 Otola~'ngolog'l 
31 Pa[holo~: 
32 Pediatrics 
33 Physic~ medicine ~nd r.=habilitation 
34 Plasti~: surgery 
35 Gene.'al ;re..,endve medicine 
36 Colon an t  rectal surg~-."y 
37 Psychiatry 
38 ,~hablic health 
39 Fuhnonzry diseases 
,tO RadiologT. n.e.c. 
41 Diagnost.c ,-'a di olo_~" 
42 Therapeutic radiology 
a3 Thoracic surgery 
.~t UroloT! 
45 Physician - no surge.'/- 

~pecia/ity unspec!fied 
~6 pIlysician - minor surg.'.-/ 

speciaiit'/unspec:fied 
~7 Phys|c:an - sure-e,'7 

spec!z:,i:y unspec't~.~d 

C s ' : e c p a t : " . i =  P . h v s i = i _ : ' . -  (D O . )  

48 O s ' ~ e c = a t h i c  p h y s i c i a n ,  n o  
49 Os~ec=~a~-~ ic  su_-~ 'ecn  

surgery 

- 3 3 -  

/ ,<  
/ 

60 Dentist. n.e.c. 
! 

61 Oral surge:'y 

Institutions 

70 Hospitcd ( o a h e r  t:ha:~ o s ~ e o p a ' . h ! c [  
71 Convalesc+.nt/nursing home 
73 .Mental psychopathic msdr-'tion 
74 Cdnics. etc .-  outpatients only 
75 Sanitariums a n d i  ).other ~_~.pat - 'eac  

institutions c.ha ~ . a r a  = o r  hcsp£=. 
76 Osteopathic hospi:al 

Other Practitioners 

80 Chiropody (;cdiat---!) 
81 Chiropractic 

82 0p~ome=r7 
S3 Pharmacy 

97 Busln=s+, corporat!o= or 
par==ershlp 

98 ~to= elsewhere ¢lassified 
99 UNKNOh~ physi=iazs cr 

practitioner 

specialty or institution , 
i 

Nurses. Therapis-s and Technla!ans 

50 Re~ste~d nurse (R,'I) i 
51 1.2censed practical nume (LPN o r  _V.I) 
52 Physician's assis~an~ 
53 Therapls= (all spec_a_._es) 
6 e ~ n t ~ ¢ h n ~ - c l a n s  ( a l l  speclal=les) 
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"v-e o = ~r :Ic- (=o= " S Ioual ~ e ~ e n ~ a : : s  only) : - *  - - =  ~:u: 

~e~eEs 30 5usi=eSS o: e=~oy_ " ~T~nEa=en~ (~=clud~=~ 

se!5-empl:yueu:) ~ o r  ?hv$1~i~ns a n d  ~cher ' ' c ~ n L e d  ~ : o ~ e s s l o n ~  ~ac:i:ioue:s. " -- . . 

! 

a. 
"~JES- e" ( ?hYs~ -c i~=s  an~ o = ~ e r  ~ r o . = a s s l o . a ,  .~ r ' - c : ' - : ' _=ue . -s  o = - y )  

--'or !~ .en= i :T ied  . : ~ y s l c ' _ a = s  and . ~ - " a c : ' - . : i = - e - s ,  a~e a': 
C~-=Q o f  c-~e ! = c ~ . e n c  g ! ' : I n ~ ,  r i s e  : 0  a c ! a ' . =  ( see  ~ - ' . )  "~as 
c o d e d , ' . o  r . ~e  ~ . e a . ' e g ~  " re& 

, . - ' ,  = e -  e = e ' e n c e  s o u . - ' c e s  : . -~.- , :~ 
?rovlda a "-'-sr. ee s 5 " . . - - ,~  7 e ~ - -  r ~  ~ . ,  ~ - T s l c * . ~ n s  7 . a ~ a r e n c e  
" - ~ , s : * _ - _ ; ;  - ~ - = e r ! c a -  O s ~ e o : a : h , _ :  ~ ' * - - - ~ c ' . o . - . v ) .  . - -o-  u . : ' - ' i e - - : ' - i ~  
i=d!.vlduals, a;e cou!~ 5e c o d a d  ou!7 "5  . ",~. 

• - -~c--~:ed "~-- a secondar:, sou-ca (e.E. , c!~i= repo::) . 

3card .... -~-ca=Io-_ s-acus. (?hyslclan defe=da-_.-s o~17) 
C ~ - G - 4  Z 

For Iden~Ifle~ p h F s l c i = = s ,  soeclai=~ h c a : - ~  - , , 
O -  ~ C : l - C e  ~"  " - - a - ' ' - - 5 . , ' a , - i = . - .  

" -''-fica:~-c= z :  the Ci-e o£ c T a , =  o-'oduci=~ ~-nclden= 
=as codu~ fro= s~.andar~ -',fere-.ce sour-es (A=erlcan -~.edlcal O*-rec-o-v e ) ~- 

" " ,  , -g .... "~as uo= ~ossiSie -o i.'.dlca:e "-he 5oa.-" 
e!igiSil~--'Y s~3:u30~ .~hysi¢~=s "~hc = e . " e  =0¢ ~ca.-~ cer-15~_ed 

-- :-= 0 5  ~ i=C~-de='-. - " o -  u-i~e~:i-:ad .-'h"si:'-~us, 
:his i~e= could h ~- coded o~17 ".: ~'~'"a:e! ~-:: a "-':nd_,.-:, 
sou-ce ( e  ~ , c ! a l :  repo.-:). 

+ 

+ 
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' V. DE~EXDANT (S) 

!0. 

- / 

Coumcrv of 9rimary medical educa=io~ (?hysicia=s and dentists) 

This dana is coded for iden~ ~=led individuals listed in 
reference sources (e.~., American }Iedical Direcuory). 
The Worl~wlde Geographic Location Codes prepared b7 ~he 
U.$.Ge=era! Services Ad=inis=raziou 0f~Ice of Fi~auce 

(~:ovem~er 1976) are employed, as follows: 

! 

GSA code 
,.,~ ;-~ ;, ecqra hic Icc=-ticn 
. . . . . . . . . .  ~ P . .. 

.~ hi: s £c ia~ 

lO0 ",!O Z-~rFCP- ~-~-T'-' O N 

!Z0 A-_'~hanistzn 
L20 Albania 

12-= Algeria 
l'i " Angola 
150 Argentina 
160 Aus-__-a!ia 
!c5 Aus'-ria 
! 32 Bangladesh 

190 :_e!gi"--~ 
205 Bc!i';ia 

U =Zl I 220 _r- " - 
245 :_u!qaria 

250 _:u_-T...a 
= ~ Car~cdla 

2~0 Canada 
__ Ce,Y!on (code St! Lanky) 

,-~ Chile 
220 China, People's Republic of ~.,a .... a..-) 
Z,3! China, Republic of (T-.i-;an or Fc_-r..osa) 

235 Co!om~ia 
__ Czngo (code ".aire) 
29~ Costa Rice 
~0~ C-abe 
10 Cz echos !or z}-i a 
: ~ D e.-_-..a r k 

~2~ mo~inican p.e~. ub !ic 

,~ 2 .~ E cu ado r 
.- E~'-- (U A. = ) 
33C El Ea!vadcr ,- : . ~ = . =  --~ __.:~--% 

__ En_-!a_-.d (code ~n_--- : .... - ...... 
__ -s-_cnia (code _'-crier Unizn 

Z35 E tl-_icpia 
23:~ - -. - 

Z i.-._-.-. ,"40 • : d 
__ ~orT..,csa l-~-~ China, ~=~"~: ~ ~=~ 

~C Fr_n ~ F_ '.._-r-- .~,e-_:~!ic of C':est) c • Ge_-m. at.v, =c ~ =" 
-~5 G_rT... n .~-..ocra-ic _--.e=uh!i- {-ast) 

-. "- < Ghana 
_- Sca (czde -ndiz) 
__ ~reat ~ri_-i.. (czde Uni__d Y.lncdcm) 

-35- 
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DEFENDANT(S) 

10. 9ouut= y of pri=ary =edical educaclon (eont'd.) 

L 

e 

GSA code 

400 
406 
415 
417 
420 

430 
435 
445 
45O 
455 
4.~8 
460 
465 
470 
475 
480 
485 
487 
490 
5O5 
S!4 
515 
5Z0 

540 
545 
m ~  

5.=O 

580 
590 
-~95 
6!0 
615 
630 
660 
665 
670 

685 
70G 
7!0 
712 

720 
725 
730 
72. = 
m-- 

755 

7~ 
785 

Worldwide ~eoc.-mphlc iocauion 

Greece 
Grenada 
Guatemala 
Guinea 

Holland (code ~-he Nether!am.de) 
Honduras 
.gong Konq 
Hung~ I 
Iceland 
India 
Zadones ia 
iran 
Iraq 
Ireland 
Israel 
Italy 
Ivory Coast 
Jamaica 
Japan 
Kenya 
Korea, ~Tor~h 
Eorea, Sout~ ~. 
Laos 
Lat~zia (code Soviet Union) 
Lebanon 
Liberia 
Li~--huania (code Soviet Union) 
Libya 
Malagasy Republic 
Malaysia 
Malta 
Mexico 
Moroc=o 
Mozambiqlle 
Netherlands, The 
New Zealand 
Nicaragua 
Nigeria 
Northern ireland (code United Kingdom) 
Norway 
Pakistan 
P~nama 
Papua (':ew Guinea) 
Paraguay 

Philippines 
Poland 
PcTtugal 
-~-hcdesia (code Scu~-.ern -=--.odesia) 
Romania 
Russia (code Soviet Union) 
Rwanda 
Saudi .~ahia 
Scotland (code gnitad Kincdem) 

b 

,/ 
/ 

./ 

/ 

-35- 
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v. D[,E:;DA.~T (S) 

10. 

GSA code 

79S 
901 
8 ! 8  
825 
~'~0 
272 
935 
85O 
855 

S65 
875 
89O 
9~.5 
9 ! 0  
925 
926  

93O 
94O 
945 

97O 
291 
990 

/.f" 

Cou"l~..-",~ O2 D ~-a v zedl . . : ---- : l C a - e4U C Z : ~ n <C C = C ' d . ) 

'+cr!-~ide ~eosra~hic !zcation 

Singapore 
Sou~n Africa 
Sou---hem .~odesia 
Soviet Union (D~SR) 
Spain 
Sri Lanka 
Sudan 
Sweden 
Swi'~zer la.-~. 
Syria 
Taiwan (c~e China, Republic of) 
T~n za.-.ia 
Thai land 
T'---.is ia 
-~rkey 
Uga+-.da 
United Kingdo ~- 
USA 
CSSR (code S~viet Union) 
U.:quay 
Venezuela 
Vie:ham (:~r'.h and Scu-_'n) 
Wales (c:de ?nized .'-'.in;dcm 
'-"-'go s !av i a 
Zalre 
Zar~ia 

! 

I 

I 

I 
i 
! 

+ 

/ 
/ 

/ 

+, 
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ii. Leu~uh o~ pro~essio~a! rela:io~s~iu =i~h ~-~urad ~er~on *- , ----_ ° 

~e~s ~o =he l e n g t h  o~ ~a~leur-phTs~ciau (oro~her 
~racu~one:) r~!~i3ushi~ ~ ~he :i~ oE ~he claln- 
~roduci=~ ~nci~a=~. This ques=iou a~p!ies ouly :o 
~hyslcians, ~eu:l~=s, o r  ~ica~sed ~r~e ~:~c=i~Ioue~s 
such as ~odia~:~3. 

~'here ~he ~eSeu~a~.~'s ?-o~esslo~! s oecial:y -'as o~a 
(a ~ , ~a~hai~y aues~hes:o-o~.v) in which :he~ ~ _ "~ no.-- !i " " • * . "  a [ :  

uhe= "lass ~h~n _~ =ouch" -~as =o~e~, ~ b s e ~ :  ev.d= ence o~ a 
iouEer rela~Ioush~_~. 

au a : : o r n e y .  : he  d e f e = d a n c ,  o~ a n o t h e r  p e r s o n .  ~oc~ ~,  

p r o c e e d ~ n E ~ .  

i f  

° • .~ - 
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OE~ENDANT(S) 

13. Forum of disoosicion of claim against this defendam=. 

For mos= defendants, =he claim was clearly resolved 
el=her in arbi=ra=ion or in court. However, in some eases 
~roceedings a&ains= a defendan~ were pendinF i= bozh forums 
a= =he time =he claim was withdrawn or sec=!=d; i= =here 
cases "arbi~ra¢ion" was coded except where, bu= for the 
resolu=io~ reached, the par=des would clearly have pursue4 
adJudi=at£on i~ tour=. Bum, if the claim as to a defendan= 
comtimued =o be pressed in court af=er =ha= defendan= 
=eased =o be a parry =o arbi=raLion, "cow =" was coded as 
~he forum O f  disposition. 

% 

1 
t 

Where =he claim aBains= a defendam: =as resolved by 
arbi=ral decision (award) , "arbi=ra=iGn" was coded, =he=her 
or noc =here was en=ry of tour= jud~men: on =he a=ard, if 

=he award was vaca=ed anl =he alarm as =o a defendan= was 
=hereafter resolved in court, =hen "court" was coded as 
=he forum of dlsposi=iou for =hac defendan=. 

14. Mode of disoosi=ion of claim agains= =his defendant. 

Imdlca=es by whose at:ion resolution was reached: i.e., b.z 

clalma== acc~om (wichdrawa!, abandonmen:) : ~v 1oln: 
party at=ion (secc!emenc on negocia=ei terms) ; or by :h!rd- 
~ar=y at=ion (arbitral or tour: decision on =he meri:s or 
dismissal). 

• " ~ " ,  .lie Code ~, "deemed abandoned ~7 c~a_mant ap~ s 
where, ~ur SUCh= := a defense mo=ion, arbi'ra=ion~ and/or 
court pr=ceedin~s are closed (b7 arbitral or Judlcial order 
or ad=iniscra:iveiT) because =he =!adman= fails ~o appear 

• ~'~ ~¢here =!adman ~ apoeared anl arbi:ra:~rs or =o press =he c_=_m. - . 
or court dismissed c!ai= ~i:hou= hearin~ i=s =eri:s, code L 

applies. 

Code ~, "affir'~acive!v withdrawn b'¢ tin!man=" ~:;' ~es 
~hare the arhi:ra~ien and/or tour: proceedings were closed 
pursuan: =o  claiman:'s indite:ion :h-:~ * : _  did no~ in:end c~ 

~ursue :he claim, ra~ari!ess of lefendan='s at:ion ~i.e. , 
~alver o~ ri~hc =o ==ek recovery of defense co=~s) • 

~ - gefezlan: _~. na:e ~f c!osur= cf ~rocae__nz= on claim asaiz-: :his 

Refers ".o -.he daze of co.-.c!~sio.-, of el! ~r-".:eed~..~s o n  
=~ari-_-- " -" -he claim a~ains- -.he defendan-, r__ =~= 9f fz.u- ~. <':-~ ;) • 

-or come- dafen/a~-'-s, ~hi=. - da~_e is -'-;...- /a-e a /i-.-_issai~ is 
an=ered in a tour- aczion; for 5=me, i-- is -_he ia-_e of 
=tans-in--a! of (.or an-r? cf "ui~-an- on ~, -.he arbitra-ion 
award; for some i: i& =he dace of ~onz-uslon of arbi-razi:n 
pr~-eedin~s~ .~n "-'hlah -he ci ~im- "-'as ahan/oned, wi:hdra'~'n or 

sam=led. 

~ n  s o r e  i n s t a n c e s  ~ h e r a  : h e  i a : a  e f  a n  I n ~ u r : r ° ~  z ~ a  ~ 

fi!e closure (V-15) is unknown, =his ia:e ca'/ be used as a 

surroga:e in caigu!a ~.= :e =. 
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Dace of c!osur~ of insurer's :!. i: file for :hia defendan: 

Kefers :o mo~ck and ?ear of i~suror claim file 

c!osu e, draw= from the ~i!e where i: was available.. In ocher 
r 

cases, fi!i closure date ~as coded as re~orzei oZ abe izsuror 
l= t h e  NA~C (i975-7S) or DEZ~;,'~escac (1975) maim-at:_-_ 

closel clai~ surve7 o r  eisewhere. ~n some cases :~here 

~e~her =~e c!aim =i'_ =or a clad= re,or: ~as oval!chic, 
~he mooch cad '/ear o a closure ~ere approxlmacad, based o =  

o ~ e ~  ia~ormacio= about ~he Pr=~res~ o f  =he case. Otherwise, 
~o closure da:e ~as coded a~d, where approprlace, :he 

"dana of closure of proceedln~s" (V -!5) or "'ia=e arbi:razlo= 
proceedings co=c!~ded" (V~-iO) was used is a surr=~ace in 
calcu!acl=~ case and claim clme in=srva!s. 

Non-mo=e~a=v remain, if amy, provided ~., :hls defendant. 

Ke~ers Co amy tamed Z ocher cha= dlrecc =onezar7 pa'z=en:. 
(See discussion under 17-!!) " " 

To~-ai indemni-y pali (on behalf of) this ~efandan- 

Ka-ers om!y co /irec- moneta . . . .  

in~u:-y. ~ndem~-i'l z as iefined here d c ~ s  no- include an': 
amour: pail e'-he- direc-!7 ' :0  o r  On be.'~a'. ~ o~ "iaiman:.'-' 

-.o u~der';rl-.e or raim~urs~ claiman--incurred fees ~r e:-.ze~ses 

• -. _r._ -~!.) 

i n d e m = ! c - . -  da~= ~'a~ /ra'--n --aln--z f r o m  ~ ~ 
. -nsu-0r ci__z fi-=_s 

or closed cial= recorzs "-'her_ -h-her was avai-ab;=. ~, m m 

........ c v  ~'as asce~ aized b': ~ei~_p~.one or o=her ":o::unic--iDn 
";i=h insuror represented-i-- - ac:orne.-s or o~he.- .-ersons na';'_n~ 
access c o  recorls or havin~ .~ersona" knc~!ed_:e ahou: -he case. 

!9. Total ~efensa .:ouns_i f=e~ ~al! b'." ( ~  

"0. [ns"ro:'~ all=cocci io=~ id:usznenz =z-era, f=z z~:~ !af_n~an:. 
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V. DEFENDANT (S) 

19 fees. (=ont'd.) 
20. l~.suror s alloca~-d loss ad'ustment ex ense. 

(cont'd.) 

1 

! 

f 
| 

This aggregate total is a more reliable cost inde_____~ than 

either defense counsel fees or allocated loss adJus=menc 
expense by itself. The reason is tha= insurors vary In how 
they compute or report allocated expenses: some include costs 
advanced by defense attorneys in allocated expenses, and some 
include them in counsel fees. There is no way to adjust for 
these variations short of reviewing attorney bills and insuror 
cost ccmputations- Therefore, probably defense cost data are 
inaccurate to some extent, and must be considered somewhat 
unreliable for analysis of either counsel fces of allocated 

expenJes A ~ -  

Reliability of defense counsel fee data is also affected 
by some insurors' use of "house" counsel (i.e., attorneys who 
are salaried employees) in some cases. Usually in such cases 
an insuror reports no (zero) counsel fee, since the cost of 
the attorney employee's services is pa~t of its fixed cost 
of doing business, and not an expense allocable to the case. 
'/here identifiable, "house counsel" situations were no~ed on 
the capture form and coded specially (column 77 on the 
defendant card (Card "C") is key punched as a hyphen). 

Where two or more defendants were insured and re?rpsente~ 
as one, counsel fees and allocated expenses were coded only 
for the defendant coBsidered to be primary. For example, if 
a hospital and two of i~s employees (e.g., an intern and a 
registered nurse) were each named as defendants, a!=houBh all 
were insured under the hospital's policy or arranB ement 
and r~presented as one Dart~, then all defense counsel fees 
and allocated expenses were attribute--~ to ~he hospital alone, 
and coded accordingly. However, where two or more defendants 
(e.g., physician partners) were iasured under one policy but 
represented (by the same attorney or not) as separate parties, 
counsel fees and allocated expenses were coded for eac___~,h 
defendant unless the insuror allocated ~l! defense costs to owe. 

Where a defendant was el=her a self-insuror or had 
no provision at all for professional liability judgments, 
usually no amounts were coded for counsel fees or allocated 
expenses because no information on defense costs uas avail- 
able. However, ~otal fees and expenses incurred in arbitration 
(e.g., administrative fees, arbitrators' compensation) were 
coded as allocated expense for these defendants if o~her cost 

information was unavailable for uhem. 

-&l- - 
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V~. PAT~ ~o CASE DISPOSITION 

~ZZO 

General Tn~orma=icn 

S e c t i o n  V~ r e c = = d s  c e r : a ! n  d a c e s  and  o c h e r  ! = f o . - u a ~ i o n  
v h l c h ,  ~ a ~ e n  : o s e t h e = ,  o u c l l n e  : h e  LeBal  o :  f o r = a I  pa=h : o  
: e s o ~ u t l o u  f o :  e a c h  c a s e  i ~  : h e  d a ~ a  b a s e .  B e c a u s e  e a c h  
casQ entered aEb!~ra~ion, ~he quesulon seque=ce s c a r ~ s  
wi~h ~he dates of =~e arb£==a~on agreemen~ and claim- 
p E o d u c ~ n ~  Inclda=~, couUlnues through an7 (pre-a=bi~=aulon) 
la~suIz, and ~hen concen==a=es on :he aEbic=atlon proceeding, 
allowlnE foe ~ha ;osslbi!i~7 the= uhe claim as co some or 
all de£endan=s in any case may have been resolved i= couru, 
ei~er p r e - o r  post-arbi~:stlon. 
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VI 

i. 

. 

PATff =o CASE DISPOSITION 

Date of arbitration agreement. 

Refers to =he mon=h, day and year uhen =he arbitration 
agreement was subscribed by the parties. The arbitration 
agreement almost always predates the incident (Vll-2) where 
the agreement was entered rr~claim (VIii-l, code l) ; where 
&he agreement was entered postclaim (VIII-l, code [), the 
inciden= necessarily predates =he arbitration agreement. 

Dace of incident giving rise co claim. 

Refers to the m o n t h ,  day and year of the specific claim- 

producing incident, if any, such as a particular surgery, 
procedure or other event. Where the claim arose from a course 
or series of treatments and not a specific event, then the 
first known date of care or treatment was coded. 

. 

These rules were applied even where the claimed injury 
(as recorded in ~II-l) occurred or was discovered at a point 
removed in time from the event or course of treatment out of 
which it was claimed to arise. For example, if at age 21 a 
man claimed injury as a result of treatment at his birth, 
then the date of incident would be the birth date, no___~ the date 
the claimed injury occurred or was discovered, or the date the 

claim was asserted. 

Date claim first reported to insuror. 

Refers to the month and year of first notice to an insuror 
that a claim was being made. Where more than one insuror was 
involved in a case, the earliest date of reportin~ t o  any 
insuror was coded. Usually, in multipla-insuror cases, reporting 

immediately followed the filing of a lawsuit, so that all 
defendants named and their respective insurors (if any) learned 
of the claim at about the same time. Thus, there would normally 
be little difference in the dates on which the claim was reported 
to insurors involved, unless there was a pre-lawsui= (or pre- 
arbitration) incident report by an insured, or unless one 
defendant was named no~ initially but only in an amended court 

complaint (or arbitration demand). 

Where the only defendant was a self-insuror or had no 
provision at all for professional liability judgments, the 
date of filing of the lawsuit (if any) or arbitration demand 

(if no suit was filed) was coded. 

4. Date lawsuit filed (~= any) 

Refers t o  month, day and year on which a summons and 
complaint alleging medical liability was first filed in court• 

5. Basis of removal of case from court to arbi:;racion. 

Questions vi-4 and -5 apply only t o  cases reachinB the 
arbitration forum which also involved lawsuits, whether filed 
before or after an arbitration proceeding was initiated. IV-5 

codes the basis for removal (of some or all) of tke case from 

court to arbitration, either by court order or by stipulation 

before, during or after trial. " { 



VI PATH to CASE DISPOSITION 

I 

Basis of removal of case from court to arbizra~ion. (con:'d.) 

Hany claims were a~ firs= pressed in la~sui=s and o~17 
, subsequen=ly removed to arbitration, either by cour~ order or 
b y  scipulacion of the parties. Where a sui~ ~as filed uot=!:h- 

. . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

s=andlng chat an aTbi~-ratlou'a~reemen~ had been si~ned 
before the claim arose, usually (but mot always) ~he defense 
sought a rouen order for arbitration. If ~e defense did no~ 
invoke the arbi=ration asreemen ~ or =he couru did nor uphold 
it, Ehen Ehe case conEinued uo resolunlon in couru, and would 
noc be in Ehe arbitraEion data base. Where ~n arbicracio~ 
proceeding was inlt~ated (by any parry) under American 
Arbitration Association administration, i~ was included !2 the 
AA~ dana ~ase, even if ~he ulnima~e disposi~i--~n of all claims 
involved ~as i= court. 

I 

Where nhere was a ~re-c!aim arbitration aEreemen~, ~he 
accompanylnE flgures show whac could have ensued when the i 
f!rs._____~ action on a claim was ~ha~ (a) claiman~ Ini~la~ed an 
arbitration proceedins (fig. 1); ~b) clalman~ filed a lawsult 
(fiE. 2); and (3) defense ini~ia~ed an arbitration proceedinE 
(fAg. 3), an even~uallty which may follow informal claimant 
ef~orus ~o press a clair. 

*. 
. /  
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V~. PATH TO CASE DISPOSITION 

6 Date arbi=ra=£on ~rocaedln~ _ • . ~n~=!acad. 
7. Dana arbltra=ion hearin~ begun. 
8. Date arbi:ratlon hearln~ cum01e=ed. 
9. ~umber of se?arata dates on.whlch arbi=ra~ion hearln~ 

10. 
occurred. 

Data arbi=ra~ion ?roceedin~s concluded. 

Daga imams V~-6 ~hrough -~0 measure the ~ura=iou of 
arbitration ?roceedln~s and elaosed time between cereal= 
procedural junc=ures, where reached. ~onth, d a y  and year 
were coded ~or each dana. 

The dana coded for ini=ia~ion o£ arbi=ra=Iou proceeding 
(IV-6) was =he dane =ha= =he arbitra=ion demand or submission 
was filed wi=h ~he adminis=aring agency, mos= ofuan ~he 
A~. Wh~ra =here was no administering agency, =he dane 
coded was ~he da~e of ~he demand or submission, which could 
predate ~y m~ny mon=hs  any further action ~oward arbi=ra~ion 
selec=Ion and a hearing. 

The dane coded for conclusion of arbi=ratlon proceedings 
(IV-10) was =he dana o~ =renault=el of award, if any, or 
15 noc, =hen =he date =he par=les advised =he adminlstra=ive 
agency of se~lamen=, ~he date claimant advised i: would =or 
further pursue th~ claim, or ~he d~a =he claim was de~med 
abandoned. ~ e r a  =here was no i=parclal admlnlscra~ive 
agency, ~he approprla=e da:e ~as approxlm~ted, if necessary. 

Where arbi=ra=ion hearing smarted and was ~ompleted 
in a si~gie day, ~he date hearlug began (17-7) and 
concluded (17-3) were =he same. and =he number of separate 
dates o~ hearing (lV-~) was coded _l" O=her~ise, dlfferen= 
de=as were coded for 17-7 and -8 and, .accordingly ' a number 
g=ea=er =ban one was coded In IV-9. 

I n  c o m b i o a = I o n  ~ l c h  o c h e r  d a n a ,  i = e = s  ~ 7 - 6  t h r o u g h  - I 0  
may provide infcruat!on o= costs as ~ell as nine. For 
ins=ante, given =he =yplca! =rla! ~er diem fee charged by 
defense counsel at a par=Icular locale and rime, =hen 
kuow!ed~e o£ the =umber of days of arbi=ra=Iou he,ring 
(~7-9) perui=3 an esti~a=a o~ =he defense =ounsel fee for 
a= least the hearing pot=ion ~f the ~rbltratlon. 

m~'-I 
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VI. 

ii. 

PATK TO CASE DISPOSITION 

Mode of disoosi=ion of case in arbitration. 

This refers to the disposition of arbltration proqeedin~s, 
rather than claims disposition, wkich iS recorded in question 
V-14. It addresses cases in which at least one claim was 

resolved in arbitration. 

However, since the criterion for inclusion of cases in the 
data base is merel7 that they involve one claim which entered 
arbitration, regardless in what forum that claim was resolved, 
inevitably the base includes a few cases in which no claim was 
resolved in arbitration. Such a case was coded 0 ("not 
applicable") if, as a threshold issue, the arbiEraEion forum 
was defeated (by court or arbitral ruling) or relinquished 
(by par~y agreeme=~ ~o proceed in court) ; I= was coded 
("other") if Ehere was ultimately a forum "straddle", in which 
both an arbitratlo= proceeding and a lawsuit were pending and 
the threshold issue of forum had not been decided at the time 
the matter was resolved. In the rare case where no claim was 
resolved in arbitration because a court vacated the arbitration 
award and subsequently the matter was resolved in court, the 
arbitral decision was coded as the mode of ~is{bsition. 

Where claims against two or more defendants were 
resolved in =he arbitration forum, the disposition mode coded 
was that of the c!alm(s) which oro~ressed furthest procedurall I 
i= arblcration. For example, if the claim as to one defendant 
was resolved prior to arblcratlon hearing while that against 
the ocher was heard and decided by the arbitrator(s), then the 
disposlcion mode coded was the arbitral decision (code option 6). 

I 

! 

i 

12. Court action subseauent to disposition of case in arbitration. 

13. 

Refers to "=ase-~ where there were known =o be any ............ 
proceedings Im 6ourt following the close of arbitration. 
Such proceedings could involve a related new motion (e.g., 
for chary of Judgment on or vacatur of an arbitral award) 
or continuing lawsuit. 

Sta~e of procedure of final case disoositlon. 

Coding of this question is linked to coding of Vi-l! 
because it, too, concerns arbitration ~roceedin~s as opposed 
to forum and mode of disposition of the claim(s) (V-13 and -14). 
Where at leas= one claim was resolved in arbitration, as was 
true in most cases, coding reflecus the furthest procedural 
point reached (code 2,3,4,5 or, very rarely, 7). Where no 
claim was resolved in arbitration, code 0, 6 or 8 applies. 

In "spilt-forum" cases--those involving proceedings in 
court against ene or more defendants other than =he defendant(s) 
in arbltration--coding of this question reflects only the 
disposition in arbitration. In "forum-straddle" cases (see 

discussion under VI-II), coding similarly is based on =he 

arbitration proceeding's progress. 

-46- 
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VI~. ArBITrATOrS 

General Information 

Section V~I records £or each case the number o£ a:bi~ra- 
clon panellscs callea cot and acuually appointed, and fo_...~r 
each arbi=:aco.r, individual occupa~iona! s:acus, profess!on 
or speclaliuy, method o f  appointment, and vo~e on award (i~ 
any) • 

To E a c i l i c a c e  e x ~ = a c c i o n  and c o d i = ~  o~ ~h la  i n ~ o r = a c l o n ,  
£C vas El:so recorded ~ one for nat (page 14 o~ : he  capture 
£or=) and =hen coaed in a separate ~orma~ (page !5 o£ the 
capture form, plus a "Supplement" page i~ there was more 
than one arSi~ra~or). Questions V~II-I and -2 appear on 
the capture form once, at page !5; quesclons V!~-3 ~hcough 
-7 vere coded separately for each arbicrauor serving, up 
co a ~oEal of seven. (No known medical malpracclce arbi- 
tration plan provides for panels of mote ~han seven arbi- 
trators.) 

-4.- 
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ARBITR-%TORS 

• o _  
" - - -  " • .'Jl 

i. To~al number of arbltrators ~o be a~ointed. 

Refers ~o number of arbitrators specified in ~he 
arbitration agreement, plan or rules or otherwise s~Ipu- 
lated by the par~ies. Host arbi~ratlon plans call for 
~hree arbitrators (sometimes one in small-claim cases). 

2. Number of arbitrators servin~ ac ~he .close of arb.i~ration 
p r o c e e d l n ~ s .  

Refers ~o arbitrators duly appointed at the time ~he 
arbltration was concluded,whether or nor Ehere was any 

hearlng. The number coded for ch£s ques~io~ should ma~ch 
Ehe number of individual arbitrators £oc whom da~a is 
r e c o r d e d  (below). 

Juxtaposed with VII-l, this data indicates whether 
a full panel had been appointed, and it may be useful 
in assessing the power of ~he arbitration forum to 
encourage claim resolution at varlouu stages of procedure. 

. Arbitrator #. 

For Ideu~Iflca~ion, la each case a different ~umber 
(fro~ one ~o seven)was assigned to each arbitrator serving. 

4 .  O c c u p a t i o n  s t a t u s ,  

Refers ~o actlvi~y status in occupation or profession 
coded for VIII-5, £.e., "ac=iva", "retired" or "ocher" 
(e.g., surseou turned efflca prac~Itlo'ner or admlalstra~or). 

5 .  P r o f e s s £ o n a l  o r  o c c u o a t i o n a !  s p e c l a ! t - r  f i e l d .  

R e f e r s  co p r o f e s s i o n  o r  o c c u p a t i o n  ac ~Ime o f  s e r v i c e  
as a r b i t r a t o r ,  e x c e p ~  c h a t  f o r  p h y s i c i a n s ,  m e d i c a l  p r a c t i c e  
b a c k g r o u n d  r a t h e r  chan o c c u p a c l o n  a= c i t e  o f  s e r v i c e  ~as  
u s u a l l y  t h e  b a s i s  f o r  c o d i n g .  T h u s ,  i f  a p h y s i c i a n  
a r b i t r a t o r  w a s  a h o s p i = a l  a d m l n i s t r a t o r  ~ h o  f o r  m o s :  
o f  h i s  c a r e e r  h a d  p r a c t l c e d  m e d i c i n e  a a  a u  i n t e r n i s t ,  ~ h e n  
t h e  s p e c i a ! ~ y  c o d e d  w a s  " i = a e r n a !  m e d i c i n e "  ~ n d  n o t  
"hospital adminlstra~or." However, if a hospiaal was 
aF= sole or =aln defendan~ i= the case, then the arbi- 
trator's o c c u p a = i o n  a s  a h o s p i t a l  a d m l n i s t r a t o r  w a s  c c d e d ,  
s i n c e  i ~  ~ a s  m o r e  r e l e v a n t  t o  t h e  c a s e  t h a n  wa~  t h e  p r a c t i c e  
la internal medicine. 

-&8- 
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I !Isc of ~:3ffassi~na! or ~¢cu~a=Icu~i c~des ~as 

&~Si::aco: ?~essio=al o~ speci~!:7 x~d :ase ou::oze, 

Asso¢la:io='= :;auLonal Paue! ~ A:bi::a:=cs z~d :he 
~a:ui:~ala-Eubbell ~a~r?.e~ Di:ec:3:. 3a~a 3~ ~a==i~ied 
~hysi:ian a:bi~:~:o~s =as ~b:~ed f:o= ~he A~e:~ca: 
~ e d i : ~ i  D i : e ¢ : o : 7  aud .tAA = e c = : ~ : .  3 a : &  ~ C  o c h e :  { : o : -  
ac:o:ue~, :o~-phys:~i~u) : ~ e m : / S L e d  a:bL::~:~:s ~ =b- 
:ai:a~ ~::= :ha :R¢o=:s o~ AAA ~:d G~he~ ad=i:is:Ta=~'~e 
&=zhoEi:las. 

• E3ZT~ATCR 0CCU~AZZ~r c :  ~?ECZALTY CODES 

O0 & = = o : = e T ,  s p e ¢ : a Z : 7 / ? : ~ ¢ = : ¢ a  

06 Ge:eE~Z ? : s c : = c e  o :  : . e . = .  

07 ~=?Zo~e~. x ' : : : = e T .  ( ; u b ' ' c . .  ~ :  ~ : : v t : = .  _ s a c : : : }  

09 ; u d ~ e  

9 

I 

t 

° 
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V~!. ARB~TRATORS 

5. Arbi-~racor pro fessiona: 

" HEALTH ph.eslclazs a=d Surgeons_ (M.D.) 

CAKE 
i0 Admi-is=ra=ive =edlci=e 
!l Allergy 
!2 Anesches iolo~Y 
13 A-clarion medlcl--e 
l& Cardiovascular disease 
15 Vascular surgery 
I~ Cardiac surgery 
I; Deruauo!oSY 
iS ~orenslc pa=hology 
19 Gastroeucero fogy 
Z0 Go-_oral practice 
Z! Fau~-!Y ~ractlce 
2Z General surgery 
Z3 ~==erual =edici=e 
Z& Neurosurgery 
~-5 Neurology 
Z60bsue~rics and gynecology 
Z7 Occupational medicine 
Z~ 0~hchal=olog7 
2 ~ Cr-.hopedic surgery 
"~.- u . o ! ~ r : , " - g o ! o ~ z  
3! ?a:hoLog7 
~Z Pedla=ri=s 
33 PhTsical =ediclze azd 

rehabili=aulon 
~4 Plastic surgery 
3b' General .~reven~i':e -edicine 
36 , ' o i o n  anc car:el surgery 
j/ psychiatry 
58 Public heal=h 
39 Pul--onar7 disease= 
40 Radlo!o~y, -_.a.¢- 
"i Dick ~-cs:ic radio!o~'! 
AZ :hera.~eu'i~ rad~o!o~7 w " 

A] Thoracic surger7 
&', Uro!o~y 
45 Physic!an-no surEery- 

s3ec!al ¢7 u-.spar!fled 
16 Ph.vsicia=--izor s,.r~ery- 

special t7 uns.~eclfied 
r o - A7 Physicia---surze , 

special -.-: uns~:clfied 
c. szeccazhi: ?h'zs'~'a-s ,'D 0 ) 

~3 0s:aopa:hi: ~L.!si:iaz, no 
. 0s:eopa:hia sur~eo~ 

i 

o=" o c c u o a = i o n a !  s ~ e c i ~ ! : . "  . : l e L d .  ( c . o n : ' ~ . J  

Nurses T Therapists and Technlcta.~. 

50 Keg!snared : u r s e  i 
51 
52 Pkysician's asslscan= 
53 Therapis= (all specia!:!es) 
54 Technician (all speclal=les) 

D=nciscs 

60 Deu=Is=, =.e.c. 
61 Oral surBer7 

~ea!:h Care Adnlnis:ra:ors/Offlci~ 

70 Kospi=al aimi=is:ra=or 
7! HMO or prepaid ~ro,;p haal:h 

plan admlniscrator 
7Z Admiuls~ra:oc f o r  o~her heal~h 

care provider 
73 Ocher health care admi=is~ra:=r 
7& ~ursin~ director cr assi~a=t d~ 
Other ?rac:i:~en~rs 

80 Chiropody (PcdiaurT) 
81 Chiropractic 
82 Op:ome= 
83 Pharmacy 
5A All o:her 

OTHER 

90 X a ~ a ~ e r  o r  e x e c u t i v e  
9 l  p r o f a s s l o : a l  ( e . ~ . ,  a c c o u z = z = = ,  

a c ~ u a r T ,  a : c h i = e c = ,  b : o k e r 0  
en~i=eer, journalis=, airli~e 
~i!ot, edlcor, clerBy, teacher 

e~c. ) 
95 ~ c u e m a k e r  
98 No: e!~ewhere classified 
99 Unknown 

surgery 

t 

I. 

• -Z 

f 
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6 .  ~cho4 of a a a o i - : m e n c .  

Kefers =o :he way an izdlviiual came :c ho!i :he 
a~bi:ra:o~'s o~ficm, ~ormaliy el:her by =u:ual a~ree- 
~a== of :he 4~spucia~ parzles, or as a iasi$=ee ~Z 
a pa:zy, court, or ad=i~scracive au:ko~i:7 such as 
&A~. Z= a~ leas= owe arblcra:Io= ~!a~, however, arSi- 
~ral office c~es wi:h :es~er;hlp on a ~oinc commi:z~e 
of =edlcal and bar assocla:Io= officers. 

7. Vo~a o~ auar!. 

. &p~lles. om!7 co cases iz z~ich "ae.~ ~e ~as s-_ arbl- 
::a~ a~a~_, ~ whe~ker o~ zo~ i: 4isposed ~ ~.he :ase. 
Kefe:s :o each arbi:ra~or's comcurremce ~i:h or disse=: 
f=~m ~ke da~ermizaalou reached. ~here :her~ ~as an 
lud~=a~io~ :s :he award (cr elsewhere) =ha: a~ arbi:ra- 
~or 41saEreed, ~= whole or par:, wi~h ~he de:ar~ina:!oz, 
code 3 ("dlsse~ed") =as a~zered. O~her~ise, where a 
si~uei a~ard ~zdicazed =o i~sseu~, code Z ("coucurrei"~ 
~as e~=ered or, :~ a c:pz of :he award uas :c: availed!e, 
"u=k=o,~a" was a~ied. 

~efo-e : h e m  I: = a T  be of " - • _ : : e r a s .  : o  L i n k  : k l s  d a : a  

~i=h ~c:u:a~ic~a ~ s~ecia£:': (7$!-5) 

J 

<q 

I 
I 

! 
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VIII. ARBITP~TION DETAIL Z 3~ 

% 

General Information 

Section VIII records detailei information on the arbl- 
~ratlon agreement, hearln~, costs and award where applicable 
in each case. 

Data sought under these hea~ings is of varying signifi- 
cance. For instance, the time of arbitration agreemen~ 
(VIII-l) is critical to blfurcatio~ of the entire da~a base 
for analysis of wha~ changes when, instead of agreeing to 
arbitrate any claim whlch ~ arise i~ fuuure, parties 
commlu themselves ~o arbitrate only after a claim arises. 
And cerUalnly i=deunluy awarded (V!I~-Ig) and ~he costs 
of arbiuration (rill-9 through -16) are of intrinsic 

i 

interest. On the other hand, the relative frequency 
of hearln8 transcripts, leEal briefs, or claimant self- 
representation in malpractice arbitration may no~ be of 
intrinsic importanae, but may provide a useful measure of 
the exuent ~o which arbitration differs from ~he courus lu 
these respects. 

r 

i 
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V I I I .  AEB~TXATION DETAIL 

l 
$ 

Q 

. AG~EE.~tENT 

i. Time of arbi=raclon aEreeuen~. 

Eefers :o ~he poln~ i= ~i=e, wi=h resoec: ~3 existence 
of a claim, a~ which ~he agreemen~ uo arbi~ra~e was made. 
A~reemen~s are made el=her ~reclalm, prior ~o ~he asset=ion 
u~ a claim (or, often, prior co medical ~raa~meu~) or Dos~- 
clai____~m, ab~er a clala has ~een asserted. 

% 

/ / i  

2. Type of arbitration a~reemenc. 

This diem is llnk~d uo ~he arbi=raclou plan or arranEa- 
menc (I-2) as well as ~o Ehe ~Vpe of arbitration agreemen~ 
(VIII-Z, above). 

Codes  ~ ~ h r o u g h  ~ a d d r e s s  ~he s r e a c  m a j o r i t y  o f  c a s e s  
in which the arbitration a~reemen~ was ~r_._~_c!alm; code 7 
applies where ~he agreenen~ was ~os____~clalm. 

Coding was based oo =he bea!~h care re!acionship of 
=he pard!as under =he arbitration plan or program concerned. 
'2ha~ is, where a plan was centered oh ~he pa~len~-hospi~al 
rala~ionshl;, ~he= code ! ("hospi~al-pa=len=") applied 
because ~he agraemen~ was one he~wee~ :he ~aulan~ and ~he 
hospital, wi~h doc~ors belnE par~ 7 ~o i= on a blanke~ basis 
b 7 means of a separate a~reemen~ wi~h :he hospital. 
Similarly, where the a~reeme=: was o~fered direc=!? 5y 
a ?hvslclan (or private :ediaal Eroup practice) ~o the 
patient, cude ! ("physiaian-pa:ien~") applied. 

3. Admlsis=ra=!ve author!= 1, for arbitration proceedings. 

~efers ~o the aEency or or~ani:a~io~ under ~hose 
auspices or aduinis~racive ~oucro! :~e arbitration ~roceedin~s 
~oo~ ?lace. The admlnis:ra~Ive authority way have ~ro~u!g~ed 
i~s own arbitration rules or nay employ o~her yules, s~a~u:or? 
or ~riva~e. Arbi:ra~ion does no~ raqulr~ an adniniscra:i':e 
au~hori:7, ard such an au:hori~y need no~ ~e ~rlc:ly ii~- 
i~uaresued !z case out,cues, ho~ever. 

"-L 

-° 
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B. HEARING 

z5~ 

Appearances of expert medical witnesses 

4. ~or claimant(s) 
5. for defense (total for all defendants). 

"Expert medical wlcness" has been here defined as 
a health care professional who was not a defendant and 
who had no responsibility for treatment or care of the 
injured person (see General Information for Section II), 
and who testified concerning the standard of care or 
practice or the injured person's medical condition. 

The frequency of appearance of expert medical 
witnesses in arbitration, and the number used, provide 
a measure of the apparent need for such experts in 
arbitration and, together with other data, may also 
p r o v i d e  a means t o  estimate costs. 

6. Verbatim transcript o r  stenoKraphic.record. 

Refers ~o ordering by a party (or parties) of a 
transcrlp= or record of part or al~ of the arbitration 
hearln~. Transcripts of depositions and other pre-hearlng 
proceedings are not counted here. (Where transcripts or 
records were ordered, the cost, if known, was recorded 
although not coded. Thus, some assessment of cos= for 
transcripts or records should be possible.) 

7. Post-hearin~ brief. 

Refers to legal briefs or memoranda s,:bmi~ted to 
the arblcracor(s) followin S hearing. Where ic was known 
that briefs or memoranda were prepared by the attorneys 
and presented to the arbitrator(s) before or durin~ the 
hearing, that was recorded, although noc coded. 

8. To~al number of hours of arbitration hearing. 

Refers only to cases in which hearin= was comD!eced 
and an arbitration award rendered. When considered 
together with the time span between hearing start and 
conclusion (Vl-7 and -8) and the number of daces on which 
hearing occurred (VI-9), this information provides a basis 
for comparison of all such cases. 

In evaluating available information as to how many 
hours the hearing(s) cook, no allowance was made for 
recesses for meals, etc.; rather, =he number of hours 
was calculated as the difference between the time hearing 
was noted to start and end on any particular day. 

i 



VII!. 

C. 

ARBITRATION DETAIL 

COSTS 

Administrative fees and exgenses of arbirra:ion 

9. Amour= atzrlbu=able ~o claimant. 
I0. Amount ultimately borne by claimant. 
!l. Amount a==rlbu=able :o defense (eli defendants =~echer). 
12. Amount ultimately borne by defense. ~B~ l Lv borne _oy defense. 

Arbitrator nomoensa~ion 

13. Amoumc actrlbutable =o claimant. 
14. _Am°uric ultimately, .b°rne b Z claimant. 
15. A.~oun= ac=rlbucable =o defense (all defendants ==~e=her). 
16. Amount ul=ima=eiZ borne by defense (all defendants =ozether). 

D 

/ 

Aiminis~raclve fees and expenses of arbitration include: 
admlnis=ra~Ive (filing) fees; amounts reimbursable (for ou~-of- 
pocka~ OF other unusual expenses) ~o an i=par~ial adminlstra~ive 
aEa~cy or ins personnel; ~ees for hearin~ faci!izies or arranBe- 
ten=s; and any ocher costs direccly associaGed wi:h =he arbi:ra:ion 
forum u~illze4. Such costs do not include: com=ensa~iou paid Go 
arbitrators (~!Ii-13 through -16); costs cr expenses for exper: 
=eilcal witnesses, sceno~raphe=s or transcripts; or an'/ other 
cos= or expense Imcurred as an aid =o prosecution or defense 
of =he case, as 41s=i=guished from expenses incidental :o =he 
arbitration =rlbumal. 

Arbitrator compensation includes any ?e_._~ diem fee paid :o 
arbitrators as well as amy out-of-pocket expenses for which 
=hey were reimbursed (e.g., meals, lodging, :re=spot:anion, etc.). 

Amounts "actribuGable Go" claimant(s) and defenda=:a are 
chose which would be shared by the par:ins, pro r~za, absen: 
some con=ravening provlslo=. Amounts "ulci=acely borne" b7 
:he parties are chose actua!l 7 billed ~o she par:ies or =o 
=hird parties (izsurors, s=a=ucor7 funds, 9rovi/ers, a.B.) 
~hich paid o= Gheir behalf. 

Where a clalman~ had :~led an aff :~--:- . . . . . . . . . .  cf indi.ency co 
~b=ain ~alver of an7 arbi:racion forum cos:s cr zn a~pii=azion 
seekin~ eo have a -hit! ~ar:v (indi~en:s' cr s=azu:=ry fund = z ) - ~ . . • -. _ . 

Day =uch" con:s," :ha= ~as ~o~ed on -he form, and could _a:_r= be 
coded. 

!7 Claimant =--esenca=ion in arb!:r_=i=n 

~efer~ ~o :he oerson, who ~re=enz_i- =~ -~ha c~ai:_ in arbi:r~zlzn-- 
a~ a~:orzey, the ¢laiman~ himse; :, or anozher ;er~:n .. . 

" ~ C ~ - ~ ' ~ - - ' - ~ - ~ = ~ -  "~2"L~,~z/~~-~.~c'~ ~ "-~--~-*u J~'~--~ ~ ~- ~ t  - ~ ' ~ : ~ 2 - ~ . ~ - ~ - ' ' ~  ~-~'~/c~-%c ~ ' ~  . . . . . . . . . . . . . . . . . .  ~ - - - - - - - - e - - ~  
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D. 
. . . .  Was at. al~bi~r~l award).-- 

18. 

ARBITRATION DETAIL ~ ' )  : t ' 

Award accompanied  by narrative opinion. 

Usually medical malpractice arbitrators need only 
provide a written decision (award), and need n o c  sta~e 
reasons for the decision. WiTh rare exceptions, the 
courts as reviewers of fairness and due process in 
arbitration and enforcers of awards can not require an 
arbitral rationale. Arbitrators may volunteer a written 
"oplnlo~" or "finding", however, or they may be required 
by law (in Michigan, e.g.) =o provide one. All cases in 
which such an op£&lbn or r £ ! i o n g l e  vas_____Pr6_-v.%~d- w ~  coded 

eicher 2 or 3 

i 

l 

I 

t 

19. 

20. 

Honey amount awarded bv arbitvacors to c!aimanc(ssJ__.as 

indemnity for injury. 

This a m o u n t ,  coded t o  ~he nearest dollar, represents 
only that amount awarded as indemnity for in~ur~, exclusive 
of any money amount awarded which represented relmbursemenE 
of arbi=ratlon forum costs. Normally, arbitrators have no 
auKhori=y to award amounts for attorney's fees. 

The amount coded here is mot necessarily the total 
amount of indemnity for injury which may have bees paid by 
(on behalf of) all defendants against whom claims were 
asserted in ¢onne---~tion with the same incident or injury. 
That total would be the aggreBate o£ "total indemnity" 

(V-18) for each defendant. 

Non-monetary remedy, if any, auarded by arbicracor(s).. 

Refers =o any =emedy directed by =he arbitrator(s) 
other tha__._~nn direct monetary payment (e.~., provision of 
trea------~ment or services, cancellation of a bill). 

See discussion under IV-If. 

21. 
Amount of claimant-incurred arbitration forum costs allocated 

to defendant(s) in award. 

Applies only where, in the awarl, the arbitrator(s) 
specifically directed that one or more defendants bear 
some forum-related costs which were attributable to, and 
would otherwise have been borne by, claimant(s). (See 
discussion under COSTS, VII!-9 through -16). in cases 
where no indemnity for injury was awarded, a provision 
thaz some or all forum costs be borre by the defense may 
indicate That the claim was perceived by the arbi :r%~.o.[(9[ ....... 
as reasonably pursued or ue!!-founded, even if~egli____g_ence ..... 

. . - . . . . . . .  - 
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V~II. AE3~TEAT~ON DETAIL 

22. He=hod specified (in arbi=Ta=iou award) for pavmeu= of 
indemni=y. 

~n most cases where ~he arbitrator(s) auarded an amoun~ 
o f  indemni~7 for injurT, n o  ~e~Od of payuen= was s~eclf±~d 
and payment was ~eudered in • Lump sum draft. Recent!y, 
however, as a ma~=er of law or dlscreciou on ~he parc of a 
JudEe ou arbitrator, "suruc:ured" (periodic) indemni~y 
pa.vmeu~s have become posslble--paruicularly in hi3h-dama~es 
cases--in ca=main ~urlsdiculons. Arbi:raciou ~radiulouai!y 
has. offered co=side=able laciuude in connec:ion rich 
remedies; this da~a will indica:e how often s~ruccured 
Indemni~7 payments may have been provided in malpraculce 
arSiEra~ion. 
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APPENDIX 

Appendix A 
Cap~u=e form for ~ h e  American Arbi~ra~io= Assocla~ion 

(AAA) Medical Malpractice Arbitration Research Da~a Base. 

i , 

! 

I 

I 

Appendix B 
Capture form for the Naulonal Assoclatio~ of Insurance 

Commissioners' (NAIC) 1975-78 Malprac=Ice Closed Claim Survey. 

Appendix C 
Capture form for the ~ H E W / ~ e s t a t  R e ~ a r e b  1976 

Malpractice Closed Claim Study. 

Appendix D 
Cross-listlngs of comparable da~a f~'om the AAA, 

NAIC and DHEW/Westa= bases. The following =hree listings, 
._. ~__~ l~_-~i_=~-~- e ~ - ~  ef~ ~i~,e da ~-~ i=e~- ~umber.~.=.~. "-s'y_s-= ~ s  ,-s ed'" 
._  f o r  eac~..ca.p_t_uF_e_fgcm,. _ar._e. p _ c g v i d e d . .  " - . . . . . . . . . . .  

I .  N A I C  a n d  D H E W / W e s = a ~  d a ~ a  k e y e d  ~o  AAA c a p t u r e  
form 

If. AAA data keyed ~o .~IAIC capture form 
III. AAA da~a keyed to DHEW/Wes~a~ capture form. 

-58- 
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N A I C  M E D I C A L  PROFESSIONAL L L 4 ~ I L I T Y  I N S U ~ C E  U N I F O R M  CLAL'V~S REPORT , 

R~gor~ ¢~ '~  ~ ~ on  ~r ~uer  luly t. 1976. Submit • ~*pon for ~ d~f~'~bmt ~sumd by ('d~nl L~su~r, iaductmg clam= closed w~ehout pa~n(nt 

~.,,~ou~sL~wdmrd. c~ r .~ rO; , ,~ tema~L ,~ r t~¢$s~ in .  W b ~ m y ~ p n r p s ~ , s ~  ~ • ~ c ~ u l .  o a ~ i ~ l ~ p ~ i ~ u ~ l l ~ O T I h l u l b e ~ ' m m l 4 ~ m l a t .  

I L  ~ ol ~ lb.  ~ t ' ~  ickmu/'tcz~oa i 

| L  Insu:e4 s ~ ]b.  AI~ ~c. C~ry 3d. 5,'-,:1 3e. Z ~  • .~ 

4a. P m ~  ,~, o~r t , . ~ * ~ ,  (CODEJ ~ .  Sp¢~"ry  ~.C(~DE) ~ Type o i  pr~ul:~ ~CODF.J __ 

SL ~ ccm/u~ .~a  tCODE) Sb. IFm~l~ ~ IF " ~ u ~ e l  ~ "  C ~ m m /  :~ 

GI. ~ ~ mp~'y oc,*m'rvd (CODE) ~b. C~ry ~c. Sl~m 6(I. 7J.p 

7L  .Name o~ ~ m m ~  (~  ~nj~y o¢¢un~  m m s ~ m a m ~ l  ~ I , , ,a ,c~n m Lmm=u~o~s (CODE) 7" Hosp~ l  ~-~.,~c_*;~'~- (L tm~ Ul*J,:~) 

81. InlUg~cl pl~lOa'5 ~ ~ . .  , ~  Be- 

9L  Toull d t ( e ~  ummlve¢l m d ~ m  9%. ~ ~ tCODE. 

IG. ~ , ~  o( ; . . ~ - ;  toe tm,l(m~ty ,f Mdl ~_,~,-~_mll $ l | .  ~ t  of  , . ~ . ~  (m' ~ 1 ~  d ~11 ou~a~e~t~nll S 

|7.a. ehu~ffa~on~ry'.c~a* l :b .  C~ry 17.c. S"'--~" l i d .  Zi~ 

13. Dc~c~be ~ - ~  ~u=~  a ~ : ~ l  c~rm m I~ m a ~  ( l l ~ "  ~ ' ' j ' )  

14b. 

re. F-trod ~ t ~  ~h~ls ClX'~m~mc w u  ~OUl~t or m : ~ r ~ l  ~p:~mc'J ~ con,~ucm; 13. 

i 

IS. Opcvaxm~ ,~.~o~u© or e r~m~n t  procrd~r~ c~u~a~ me m~ary lO~. 

161.  Dmucn be p n nc~o "a m|ury lPTm~ r'~c t O ~''~¢ ci~Lm 

t ~  . f ~ ; ,~y  o i  ml~ry ICODE) 

17L .',~ll~d~emt~R's in p~¢edu .~  ICODE) 17b. .l~l.u~l~n~rl~ m d ~ o ~ l  (CODE) 

1~|. O~mw c o n m b ~ " n | t o  rapt1, (CODE) iSb. Auoc~ucd bLu~(CODE) 18¢. C~...--~-~I~ICOOE) 

19 C , m ~ m n  c lam fde ide~-f~c~non 

t .  ~ ! .  . i .  
Z0~. Dla01 of  ,~.nm psTmcm¢ ol  cloca~' :0b. a&,m du~munoa (CODE) :0¢- $¢t'~t~-n~c ICODE) 

' I ' L  ~ (CODE) : l b .  Ou~m I ,rb~cr~aoa (CODE) 21c. Rr,~-- ip lm~iICODE) 

Z~ la~e~nni~', p ~  by Tou on b i r ~ |  o( ~u. J~en~a."~t S 

:J. Od~r  ind~rm,cy p ~ l  by or o,I ~n-~ f  of ~,'~ ,~.fcndam¢ S O [ ]  E r'7. 

Z4. Inch~nn~ry p~d by z~J parucz L for ..'1 ~ c ~ s l  S 

Z$. Lm~ . a j ~ m ¢ ~ t  ex=~s~ p..a ~o dcfrm~ co~n~J $ 

:6. All or.bc:~ u]oc~ed Io~s ~l~u-,.~'.,~nt exptn~,¢ ;;a:,G b~" y,~s S 

:7. (nlurc-d Ft.~rs~n'$ mr.~rtzd mrS;c*( ¢.XpT'~.¢ S 

Injured p ~ ' s  ~mnc~p~l~d ~ r e  mtd,:c "~ ¢~{:t '~: S 
- -  $ 

Z9. Inlured pe~on's mCurlre~ ~ "ou 

jO. lnpanrd p c ~ n ' s  ~z~c~ utah,: !cr~ $ 
S 

J ~  TouJ ~.mount ~.~Ocatzd ."or f u ~ r t  p c n o ~  ~ ly~znr . I .  fer ~l| dt."er.~l~'~{5~ S 

/ 

C~nuuct Person ~nd Tete?no~ Numb~ 

A44az~ 
f%"r'M~o Rcc~on.~bl, (or Rc~o~ 

I0/77,, 
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Ap~en~:¢- a . ' ' " * "  - 

. ~ A I  C ~F.)~I~..~IL. I : *ROFI~S ' IONAL,L /~B IL~  ~'MSUR.~NC~U'NIF~R~ C~..AL~45 R.~P'ORT ~ I ~ r ' R U ~ O N S  r 

,m::plo~m m;,rm, o )  z~l o z t m  c ~ l w c ~ ,  ,') m ~ , ~  o+, rc=~ ,~ , , .  

[~J~z:~ ?,¢s o~ no ~" :.x~zu~-d p~esz~=.8 m 6 
Jr. E m ~  ~ ia , ,~c=  p ~ a r y  ~ e ~ = = ~  - , u  r ~ = ~  i t  om~r d~a  U-S. 

c ~ a , v = m  o~ c ~  p ~ , ~  . 

F.~:~r cl~ q ~ m ~ l  Q I t  i~ • D~Wc4~ ~ - i m  ( ~m b~ma~' d I ~ m ~  °t l=~ cEIm n'a n ~ b : ~ y  ~ ~ ~ ~ 1) ~ .  2J (~ Id ;~ l ,  j)~ 

t4b.  cu~. '~t~t~c;r~c~ ; f  Lay. o~ cf~ Ps~ic~¢s ~ ( : ~ n a ~ o ~  
13. Um ~ ,..,.urn d ~ a . ~ = , s  cd -,-. ~ I  ,,--4 ~ ~ ~ ~ ~ ~ ~ drug ~ f ~  ~w~:eu t ,  ~ ~ c~" 

Tcmp~m~ TI . ~  tn~mm~m~ ~ h-ecmm, fLU ia hmpi~L R4=m,,.7 dcbT, rd. . 

tT1  ~ ::~ zqpro~r~z ~ £adc~,I Lf :be Procte=re muu 1) ~ *d~Nxzdy ~ Z) c ~ m ~ c l ~ z : e d ,  3) ~zez~ ~ • rrro~ z p g r o p r [ ~  

p u ~ x .  "0) 4¢~y (~ ~ d l r ~  S~e~'szcu~ tg) ~ m ~xz~e ~z ~ n p ~  o ~ r .  I2) fza~m to o~cz~z • preg~ ord~, '.3) fxii~zw zo ~ p t ~ ( .  

R..~I. ~ ~ r .2.~.  ,~ L.V.,4, 61 ~ n I . .  8) ~ c .  ~) .-~l~lag~,.. ~.0) .--,~i~oiD' ~ 1!) m . m ~ l o g b t .  L2) u ~ . ~ r f i , r .  1])  
p ~  I,t) ~ t~cma*~,  l J) ;:~-ti~,i.~'J --;~'--.r. L6) O.R. ,,,-~l~.Li:. :7') p h , / ~ l  ,~,~n.pi.~.. :8) ;ankLlU~m~ c~n~p~ff. 19) ocher -m~ zt~L~zi. 

l l )  I ~  ~o,r .  "21 phznnscy ~ .  I)3 ; ; ~  I ~ d ~ ' y ,  14) (~u/um to cu~z~y dispose. I$) f ' n u ~  :o p m ~ . ~  " m u ~  s L-.s~-act~oua, 16) [~ck of  

c o a s ~  from p r o p ~  p~mm~. 17~ ~ 4 q ~  -_~orr~czo~ for ; ~ : ' o ~ d  c o r r .  ".8) p r o c ~ ' ~  c x c c t ~  comc=s~d ~ n ~ d L ~ ,  1 9 ) b r ~ c a  os" 

¢om;.=~s~n cn~ .  ]7) i ~d~F~m LU~rsmr~. h ~ - . ~ r ~  J8) lost I ~ o r t ~ 5 ,  ~ t ~ .  ~9) '.,~o:'~o-*T ; ' , u : : m r ~ n . . J a l  I * ~ , ~  .- .~or~$ ~ r ~ .  

~pprU..1) cbim c~ ~ ~=-L,~,~.e~. ~) ~unng ~ ~ d  ~r n o ~ o m ~ i  ~n~i~'z~on. 

. ' I~  If • ~ ps=c; c~ .-.oo-o~-<-q ~:a-z-,~n " m  u~cd :~ "~=os~can. ¢ ' - t~  zoprsmnzce code: : )  ~ndmq {or : t ~ u f f .  :1 ~.=C~IJ for ~ ' . -  
: | .  .~s.~z s=~roonzgz ~ ~f ~ l s  ~'~o~nt ~ • ~:r~_ac:lbte ~, ,n b.v r~¢ msu; '~  or t~cten-.~i~ p " ~  under sa rxc~cs :~scs  :Cl:C 7 by s .~ .O~  ' ~-=n~r~'. 

=3. r~c~. ~ -~  pu4 m .vo~r ~ e . = ~  ~c,anv~'t :or = =  ~z'ccc.z=c. 

;.0. £ ~ t ~ r  : . g ~  ~oanau~  :~  ~'atum " ~ t ~  - I ~ ' ~ f  " t  : ~ + a  ~'~c c '~ 'm~'~c "~'~l ; ~ a r ' ~  I ° ~  m ~ ¢  ~ ' a r a ~  
)~.. I f  • r~--we, z=g~g~/. %-,o -':'~a or ~z~rl,;u .~..g~'--~ir.z3z~ wU e,_~.o~isa~d :0 ,-rt~l'~c f-.z~1~re peno¢lzc p~yn~,t~e~ ~lcg:  t ~ J  ~"-Ount %~rg:~. 
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FGRM--A t 

M E D I C A L  P R O F E S S I O N A L  L I A B I L I T Y  I N S U R A N C E  U N I F O R M  C L O S E D  C L A I M S  R E P O R T  
• in me ~ { . =  ~o= o~ mcc=. ~ 1 ¢ ~  d~r;¢t~ 

Dir~.-tie~- C.~m~le~8 me ~vrtim sp~o for ~ m J e s ~  v~m im e m ~  u~c~r-~l com. ~, check mink 
to slup -Jnat clu~stion- 0o nc~ ~rito in ca*O~¢l soa~]. PIsco a~! n u m ~  aa f ~  to t l~ n~t~t in me field ~, p o ~ b ~ .  Wren ~ it ~ ot rmne. im1~lm 

- - - "  " e~ch ~ For ¢l[UCst~on not ansi~et%'d by imm~-z~on booid~, p~el~ c~l (colloc?J to {21~.) 245-7611. 
with im "'0". If unknown, ~mcm" m 

1. Claim filo identification numl~r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . . . . . .  II&-[O) 

2. In~.rin:g ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I~o vr  

~.o.~*~.,~,~"~'~'~ '"~'~"~~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , . . ,=1 I ! I 1  
_ ( ~ , . I  I I I ) I I I )  ! 

• 4. ~m ~ mm:Ik:~l IL~DU|W injury o~u~r~l C:ty St,~to 

i m d ~ d a n ,  n m ~  ot i m t ~ , t i ~  

{:3 Not in 4~ im~tCutt~ ~ o  ve . 

O~m file ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (39-~11 

• L L !  . . . . . . . . . . . . . . . .  . . .(43.44) 
6. Torsi ~ al ~rfend~tsJinsu~dgin'~)tv0d In thlsc~ll im"" ". . . . . . . . . .  W 

1 4 n u m O I f  o f  Qtr~ l l~  f||O~J OOofs,0d ~Y t R t S  , n s u f a l 1 ¢ l  ¢ ~  tel t r i l l  r . l M m  . . . .  • . . . • . . . . . . . .  • . . . . . . . .  • . . . • . . . (4i.~l-~l~) 

,, , . , .  ,~, ..~.. ,0 ~ . ~ , ~  , , , . , , L I  I 1 I I  I I t  I I , , . , , , I  I I ( I I  ! ! !  I I 

L ,.,.~,1 I t  I I I I I 1  i J , . . ,~ ,L !  I i I I I I I  )__ . , . , . I  I I 1  I I  ! I l l  J 
, . , E l  

0 

, ,  • \ 

J 

. / t  

/: 

o, 

"~ . . .  
7 -  

11. PATIENT DATA 

i. Age: I) ~ 0.12 m ~ m t  3) E] IG-19 51 [~ 40-59 

2) I-1 13 moe~-gve,~n 4) 1:3 20-39 61 C~ 60-69 

2. sex: ~) ~ M ~  2) r~ F e m ~  

3. Oc¢~:laldonai I t l t l~ l l i t tu l~  O! injurY: 1) ~ 

71 [ ]  70&o~er  
83 1:3 ~ n o w n  

3} I~ U n ~  

4. Injured i~tttmt's ocf..~NItiOn at time of inju~ 

" (71 L.,J 

(8) U 

5. F~tient's annual ee~sm~J el ~in'm ot injunt (85!Jrr~,~o. if ~ r y i  

21 r~ SI-$4.999 4) E~ $10.00G$14~99 61 I-~ ¢25.0OG~49.g99 

71 C ~.O00mndo,~ 

( I l l  L--J 

.2, LJ 

I I 
i 

L)  
I I 

6. .Msjof  source of ~ m e . t  of gm~mt's nu l th  ci~l  
1) O Se4f 3) C M ~ I ~ . ~  51 O ~,~ 'scomoe~mt,on 71 O u n ~  

2) E~ pr~rm ~ E~ M.<~c.,d 6) E~ OU~er | ~ P v l  
InsuroncJ 

(NOTE: Oollm afno~nu n ~ l ~ o d  in c~ecdons 7-10 belo~ r~m" to ~ rcsultif~l from modccl l i ~J iW ;njurV.| 
?. I ~ - , ~  , , , ~ ' ~  " " ~ "  o, ,=~o,,, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ( : 3 . . ,  s t  ! I I I 1 

( . . . ) s l  I ! I !. 
9. P ~ k m f s  Ic~t weges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , 3 , - , o , $ i i  I I I 

10. 0ram exl~mm of ;~4ti~t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

/ / . ;  j 

/ "  

/ 
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yl  ~ ( .  
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~ . , .  / " i .  , .. / . ' ;  . . • ;' 
' ,  / " ..; . "  " / . ~ / , ; . 

. . ..-÷- ; 

; 2 ~ 3  

i l l .  IN.Pt.~Y 0AI"A 

(41-4.81 I 

7,. OGt:l'i=~aO~ ¢~ ~ Ln~zlY hi' ~ f ~  vv~d=:a anDd~H I [dSi.lrp, ctr.L.a a n.dl~e. ( I n:;l~l~o n, t~ l  of ~ ~ ~ 

~ J d j L ~ o d i t y  

I ~  ~ ~ < 1 1 ~ 1 ~  In~r i~ ,  

8] ~ ~ ~ . . ~ e .  re,ore ~=n.n ~ n ~ .  xx~an;i 

C.ar...~s c t  I n~a,V 
(SO-St) [ 

( ~4-57'J [ 

5. Whx:h 

t j  ~ c ¢ ~ 5 c 0  of  r ~ w  ~ r m ~  c o . S i r e n  

~w0~]r.attJ~ di~on~sm con,.~%]oe5 

Id~Jt o r  * s s J u r ~  G~ ~ ' l ,  m m ( ~ e  0 f f O r t l  

, " ~e  m m m  0 m ' / c ~ " m s n c e  O t  u ~ . ' ~  " J ~ ] t . - n ~ n t  

¢on~tmn not n'm~;cs~ly ~norm.~! 

6) ~ E m o = ~  0 , ~ / o *  ' ~ n ~ a ~  c ~  ~ • 

¢~n~t~on 

¢ O t ~ t ~ . 1 4 m c G ]  Of i : ~ l ~ O n ~ * n ( ~  u n E u . ' ~ o r t z : l , d  r r t j  

• ~ e ~ m ~ r  o r  rml [  z u ¢ ~  ¢ o ~ G ~ c t  w ~ a  m e q i c a J l y  

0 ; 1 ¢ ~ ' m ' 1 ~  ; ~ " ~ p l m  t.v~f~Otf~e, ¢~, ~ I L l . i ~ l ; f y  v q 3  FCIund I r r ~ . / C t  I P ~ 3 i m n l t ' y  ~ l ~ )  

~ e e ~ 5  ,vats • . ~ d ~ J r o  m c ~ T t o t ~ ,  " 
! 

7. Type ot n~s~oq;p~ous ( t e ~  ona c ~ w  

lJ '~ 0imlnoam of • 0~te~mo ot cm't~1~on in me ~osmsc8 of an ,~rtcrmtl ¢ ' ~ i l [ i o f l  or  =~w~m. 
D ~. No ¢is;;nos~ maW= (:sduro to a ~ ; ~  

F t 

I I i i 

i i 
( 4 9 1  

I l f l  

( 5 8 !  L , ~  

; i 
: 6 3 1  

0 " 

.~,~ ~ e.-.~. ±:¢ ( : - 2  
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. . . .  - . . . . . . . . . . .  ; .  ~ z 3 ¢ ) e ~ r 1 ( ~ : L . ~  C 

. .  . 

1) ~ An ~ h ~  

FeiP,~ to r e t e s t  

/-I I U ~ m o ~ c ~ . ~ i ~  o~ o~*t~v~ I i n f o r m ~  ~ u i m d  by h ~  ¢~ phyt~¢¢l oxa~nin:)1io~ 

0) E] OVw( i )  (s~=~M 

~ r e l  Pml~om ( ~ 1 ~  ¢~ n~-t I ~ i z y  ~ found z~tdJor iec~nniw I~:~d) 

9. Did inb~u~ m~io from. a t  ,~= it ~ ~ m .  a s~c~ftc 

1) El  Y{~ 2) Q N~ ~ ( I f - N ~ ' c h e c J u ~ g o t o i l l . 1 3 )  

10, N ~  of P ~ ' ~ t o  f rom,  filch i n l ~  omla: I:~oclfyl 

11. ~ I : )cau~of lnnr~ t .  (:~tock a~0:p,~atICO~Z~4s) f0* r # l ~ o f  m~tmiaU~ldO~corrd~P.3tio~ t.~e~of. 

11 "C] No ot not a~ Ic=~.o  4l [ ]  Ccx',4u~on. I o ~ .  r~on=~. 6} ~ Om~r (Si)~c~) 
2) E~ Innalotiolt I~Z~ .  el~ 

3] r~ lntrllvoflou$ ~J} E] Yas. buz unkno~w~ 

12. Why O~d tl,~ ;ml~r: ex~e from tl~z ~roceCtum? (C~cc~ up to ~re~ zhat applV). 

i i i  

13. 

11 ~ I m p r o ~ l y  ~erfom~ld 

2) ~ No1r ad11~Ji:14V in<~catld 

31 [ ]  C~n'ra;r~l, ca.KI 

- ' ~ I t r V o  

N ~  of dtu9|~ c ~ d r ~  i~u ty  (if ~W): 

5~ ( : 3 0 m ~  
6) C] Ocr.a~o~q:l bV milP 

71 ~ Trea~n~mz of wrong 
pat]eclt 

8) ~ Troa~mom of wrong body pcr~ 

01 I-1 Unknown 

(6S) U 

(66) U 

(sn I I  

f I I I 

(72) L..J 

(74) 1 .~  

(75) U 

(76) U 

(80) f ' ~  

(,.,,l_t I ! ; 
C] No d~ug ,m~ved (Go to 111.15) 

14. Cause of d~ug ;nlury (C]leck uO tO t i t t le "P,41! ~oOIy) 

01)(~ Ovt roo~ 

0 ~  "-~ I r~z:loq ~ to GOI;O 

03](~ im:)r~pe~ route of adrrunzszr~t~on 

04)t-~-' fmproll~r memocl of adm.~$~rauon 

05)1"~ A ~vef~ intm'Ktion w:l?l lnol~tef G~g 

AcLz~'l~al~on Of Injur~ 

15. W~, ~ , i r ¢ ~  inp~ry me~e worle by 

1) C f'~liBV in i~1 rKOqtllt'lOn 

(~)C~ Al le¢~c realctlon 

0710 Tox,c .rsct,o. 

0911-~ Wro~ ~,ent 

11)0 UnknOWn 

2) C Th. rresm~,.~ of iz 3i ~ Otf'.er 

L_I_L J 

(14-15) 

(16-Z71 

(18-19) 

41 ~ Not a p p l ~ e  (20) U 

16. TVpI  of  Fac, l i r f  "~Pere ~niurY OCz~'e¢l: 

I )  £" Ho.Jq),t 11 

3) f-: OK,~e ¢f -,,vsJc,m or c.nL¢ 

4l ~-- Pax~e,~z's home 

51 [ ]  G m ~  [,~,fv) 

(211 

s 
l 
) 

! 
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J 

f - -  
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17. I t  I ~ l l U Y o l l : u r n ~ l l n n i n k ~ u l ~ n  c ~ : l ~ l l ~ = n m ~ l ~  m ~ ~ o . ~ i o ~ c u r r ~ l :  00)(~ , t ~  ~ i n s r ~ l ~  

o~ i"T Pm~m'm ro=m O~rl  

~ * ~"ce4m=i er,,,hv(nrV rm=~n 1111~ Om~m'(l~cs~) 

18. 

os3C] P c u  from ~l~e 

1~ (~  F ~  trmn c t ~ r  ~r sz~ l  

I ~.~l"T I=eli ~iee,m~vaem ~,-mm~Iml 
121C~ F ~  in n m ~  d m ~ ,  
131(~ Om~r faUs (m~ml'~) 

14)1"1 tnf~mc=m~ r~ontro~ r o c ~ n ~  
s53(~ Mon, mnn~ of ~ a n ~ t  

( m ~  fv ~ U  

1~1"~_ ~ c~'~ (ma=~, caumn~nu 

19. F ~  iniurt~ ~ I=V inst=ou(~o~4~ Do~on~/. cZtlc= ~,~ a ~ ' ~ r i ~ m  I~x  or :oxos ( ~ t  mOr~ man thro~# wlic(:#l 
G.,~=rl£:~ rr~ ~ Of ~ O~"~Omlb r:'4DOnl~O for U'~ ,nlurY in on u'~l~tultorL 

011~ Nm I~gtic4~e 0~ (~  001~r ;as I)~r/ormen~ 

o~C~ Mi l .~bf l~k tao~l  o~ ~otiamt 

0 ~  C~aV m ~mzil~no pn~c ;~ .  

O~s}~___.l Failure to ~so si~o rr~ls o~ 
tip, it=nil 

( ~ ) ( ~  Fmlu ro  tO rn.osnt~n f l o ~ l  

0~1C~ m~ra~r w o t ~ o n  ot ~c iem 

w .  ( ~ S T  

O"~)(~ F~ilunl m ;nl~.~-1 D.Iltiont 
IOJQ N u ~  arrror (:z)~c=~ 

111~- Omtrr ,m~ro~., 13~lon'nl~ce (mocstyI 

,=, .u,  t f.__J 

(2B-aTI 

iza. . )  t i_ j  

(30.31l ~ "" 

2. To you, k n c ~ . ~ .  ~ c  wa~ tom ,no~nrntv ~aua ~ ~ c o ~ . ~  . . . . . . . . . . . . . . . . . . . . .  (4a-~g) S i ! i 

3. W~I  • a b m a n t ' s  a l l o r n ~  a ~ 4 t ~  ~ 1  t l~ l  oa~m~ ;) ~ Y e l  ."1 '~" NO 

($1-5~.| : ; r 

'011 ! 
' l i l  I 

{801 ' Z  

A~- -  end.~.:¢ C - 4  



FORM--B 

MEDICAL PROFESSIONAL L/ABILITY INSURANCE UNIFORM CLOSED CLAIMS REPORT 

INSURED AND DISPOSITION DATA 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I I I I I I ! I I / 

2. Imurln~ ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (16-1BI 

3. Typo of Indued (Enter ~ ~ l i l t  on r ea rm  ~ of qum~ionna~r~ I f  una~:le ~o find a~proori~to 
d m = r i ~  i m n ~  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ( t  9- L'Oi 

4. W~IS palrn"~r~ r'n=o~ on la, or~:if of this |r-~m~7 1. ~ O No 2) l--~ Y~I~ 

5. Cbr~o of fln=l d i r ~ d d o ,  o4 this claim fo," this i r ~ r e d  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

3l I"1 U n ~  . . . . . . . . . . . . . . . . . . . . . .  (Z l )  W 

Mo. ~r .  

, , , . , , ) I  I I I I 

6. Stem of thi~ clash ~t ~ of c lomr-  

1l [~ Claim ~ bm I : ~om ~u~t 

2) [ ]  Suit, but  t~ fom t r ~  

3) I~ Suit, ~ ~ f o ~  I=in~r~ a r b | z ~  

~1 r ' l  Ourim~ tri~l but b~h~"  v~lrdlct 

51 [ ]  Ourlng ~ndin~ mrbltr~tion, but  
I~ fom d~.i~on 

6) O A f t ~ r ~ d v e r d ~ ' ~  by hary 

7) [ ]  A I ~ '  tri~l vllrd'~ct v'-;ihout jury 

8l [ ]  A f t~ 'b ind lng  arbitration 

7 .  Did mi~ I~" ,~ unC~J~ r ~ i e w  during i ~  I ~ r ~ e ~ - Y  o y  me~tcal4eg~ ~-r~ening pm~.et, review ~ane~ or 
M~l ial ion 6cau'd.? 11 ~ Y~ i  91 0 NO 3) ~ Unknown 

i f  "Yes,"  ~ ,~  ~ o m m ~ l a - i o n / f i n ~ i r ~  fo.- 1) I~  (3aimarn 2] ~ Insured 

Oat~ of mv~w . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

4) I-1 &met  ~ la r i~ l  e m ~ o w e  
(~o~cil~ WP~ of en~plover) 

8. Practitioner dam. (Answ~ only if an~mr ~o Ou~stLan 3 wa~ • phy~ir.la~) 

0| [~ Not a Dh~,'$~|~n 
( I f  c~-~eck~l. F ~  =1 ;.s com~ll.~l) 

a. Indicate whelh~r inlur~:l oer~on ~ m  

1) [ ]  ~ n  in i m ' i v i ~ l l  prmr~c~ 

2) I-!- l~..~cian in ~o~1~ orlct icl l  

3| [ ]  rlos~itaJ ~ ~l~r ied phylu£ian 

t-,, W a 3 p h ~ o n r m ~ i c . a l l £ h o ~ I f a ~ ' u l t ' Y ?  11 I~_ Yes 

c. Wa~ phy,J~..ian Bo=rd c£~"[ifled7 I )  [ ]  Y(= 

2) O NO 3) ~--I Unknown 

2) ~ No :~) ~ No. but e~h~ble 

d. Country in ~d~ich prbma~ rn~cltc~d ~ . ~ t i c n  v~s received 

e. Ac~ 1) ~ 30 & u n ~  3) (~ 4 1 ~ 0  5) ~ '  61-70 7) ~ Unknown 

2) (~ 31-40 4) C 51-60 6) I "~ Ov~  70 

f .  For how l o n g  ~ - f ~ ' !  ~h~ occurr~n¢~ ot  tho m ~ ; ( ] l  l iabil ity iniun," had U~e Patient been ~e~ing this prac~ltiontr? 

1) ~ '  Lalath,.n 1 mon'h 2) [~ 3-6 months 5) I--I 13-24 monl~h$ 7) I--I Unknown 

21 I-; 1-2month.~ 4) ~ 7-12months 6) ~ over 24rnonzhs 

(28l U 
MO. Yr. 

! I I I 
( 3 3 )  " U  

41 ~-; Unknovm 

(36-4O) ! 

(35) U 

( , ,  

( - 2 )  U 

(so) ~ ,  

f ; 
J 
I 

; t " "" 

. J 

• .. 

! 

" \  

.o 

I " .  , -. :.  
• -%_ 

~-  o • 

• 7 

i .. • . 
! . - 

i 



Aooendix C 
~= :t ,, 

°!. ~" 

Phy~ and Sur~ons 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
~_3 
24 

26 
27 

29 
30 
31 
32 
2-) 
34 
35 
36 
37 
38 
39 
40 
41 
.*2 
a3 
-1.4 
45 

47 

AdminsU-ative medicine 
AUer~y 
AnC;~tb~siolo~ 
Aviation medicine 
Carfliovascular disease 
Vascular surgery. 
Cardiag surgery 
Dermatology 
For~a.~ pathology 
Gastroenterology 
General pra~ti~ 
Family practice 

surt~ry 
Internal meai¢iae 
Neur~argery 
Neurology 
Obstetrics and gynecology 
Occu!~uonaI medicine 
Ophthalmology 
Orthop,.~tic surgery 
Otolaryngology 
Pathology 
Pediatric~ 
Physical medidne and rehabili~,,don 
P!astic 
General preventive medic;me 
Colon and rectal surgery 
P~ychLatry 
Public health 
Pulmonary diseases 
Rad io logy .  n.y.c.  

Dia~o~tic radiology 
Therapeutic racUolo~" 
Thor--~'ic sm'gery 
Urology 
Physicmn - no surgery- 

speciality, unspecified 
Phycicmn - minor s u r e t y  

speciality unspecified 
Physi~an - ~urger.~ 

~e~zLiry. unspecified 

CODE~G SHEET 

Quesdon 3: Type of Insured 

Nu~e~ 

50 Registered nune 
51 Licensed pr~ticai nurse 

Dentists 

60 Dentist. n.e.c. 
61 Oral surgery 

F a ~ i f i ~  

70 Hospital 
71 Convalescent]nursing home 
73 Mental psychopathic institution 
74 Clinics. etc. - outpatients only 
7. ¢ Sanitariums and all other 

b-~t~tuUon~ 
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Appendix D 

Appendix D comprises three cross-listings of ccmparable 
data from the AAA, NA!C and D~W/Westat C19~) medical 
malpractice data bases. Three cross-listings, employing 
the respective data-item numbering systems used for each 
capture form (Appendices A,B, and C2 are provided: 

I. NAIC and DHEW/~Testat data keyed to A~. 
capture form 

II. AAA data keyed to NAIC capture form 

III. AAA data keyed to D~W/Westat capture form 

i . 

! 
!. 

I 

I 
I 

I 

b 

s 



APPE.~DiX D 
I 

Comparable Data: I. .~AINAICIDHE:I (1976) 

! 

i 

I' 

",~i.. 

".i'" I'" 

AAA NAIC 

I -i 6d 
-2 none 
-3 20a 
-4 ~oue 

~ I  -i 8b 
- 2 .  8c 
-3 = o ~ e  
-4 =oue 
--5 D O D e  

- 6  n o n e  

I I I  -i 16a 
-2 1 6 b  
-3 mone  
- 4  1 4 a  
- 5  1~b 
- 6  17b 
- 7  = o ~ e  
-a 15 
- 9  =o=e  
-lO 17a 
-11 i~ 
-12 15 
-13 1 7 a  
- 1 4  6a 
-15 7~ 
-16 18a 
-17 18b 

iV -~ n o u e  
18b 

-3 27 
- 4  28 
- 5  29 
-6 30 
-7 3i 
-8 aoue 
- 9  =oue  
-:0 a o u e  
-i! n o ~ e  
- L 2  ~ o n e  
-13 9a 
-!~ 9a 

( p a r = l a l )  

( p a r c l a ! )  

(parcla!) 

( p a r : i a l - )  

A- I--,:, 
Q o n e  

B-5  
R e p o r t  "~o. 

A-II-I 
A-II-2 
A - : I - 3  
A - I ~ - 4  
A-II-5 
A - I I - 6  

A - I ~ I - 2  
A - E I I - 3  
A - Z I I - 5  
A - I Z I - 1  
A - I I I - 6  
A - I I I - 7  
A - I I I - 8  
A - I I Z - 1 0  
n o ~ Q  

A-ZII-12 
A-lII-ll 
A-Ill-!3 
A-:ll-l~ 
A-III-16 
A-IIZ-17 
~ O ~  

A-IIZ-181-19 

D o ~ e  

A - I T _ - 7  
A- I_ . -c~  
A-ZI-9 
(see A-ZZ-?) 
A-:I-10 
=O .,'I =_ 

- I o ~ e  

~ o ~ e  

~ O .'I. e. 

A-:-6 
A-:-6 

Appendix D-: 



Comparable Data: I. AAA/NA!C/OREN (1976) 

V 

AA_...~A NAIC DHEN (1976) 

-I none none 
-2 6d A-I-4 (state) 
-3 la B-2 (A-I-4) 
-4 lb B-1 (A-I-Z) 
- 5  4a ( s e e  B - 3 )  
-6 4b B-3 
- 7  4c  B - 8 - a  
- 8  3b B - 8 - e  
- 9  5a  3 - 8 - c  
- 1 0  5 b / 5 c  B - 8 - d  
-Ii none B-8-f 
-12 none none 
-13 20b/20c/21a/21b (see B-6) 
-14 20b (partial) ( s e e  B - 6 )  
-15 (see 20a) (see B-5) 
-16 20a B-5 
-17 n o n e  none 
-18 22 ~ 23 A-IV-I 
-19 25 none 
-20 26 none 

Vl - 1  n o n e  n o n e  
-2 2a A-I-3 
-3 2b A-I-5 
-4 (see 2b) (see A-I-5) 
-5 n o n e  n o n e  
- 6  n o n e  n o n e  
- 7  none none 
-8 none none 
-9 none none 
-i0 (see 20a) (see 3-5) 
-Ii 20b/20c/21a (see B-6) 
-12 (see 20b, 21a) none 
-13 20c/21a (see 3 - 6 )  

A p p e n d i x  D-2 



V ! !  

Comparable Data: [. AAA/NAIC/DHEW (i976) 

-l n o n e  ~ o n e  

-2 b o n e  b o n e  

-3 n o ~ e  n o n e  

-4 n o n e  ~ o n e  
- 5  2 o n e  n o n e  
-6 n o n e  ~ o n e  
- 7  n o n e  n o n e  

VIII - - l  n o n e  n o n e  

- 2  n o n e  n o n e  

- 3  n o n e  n o n e  
- 4  n o n e  n o ~ e  

- ~  n o n e  ~ o n e  
- 6  ~ O n e  ~ o ~ e  
- 7  n o n e  n o n e  
- 8  n o n e  ~ o u e  

- 9  n o n e  n o n e  
- 1 0  n o n e  n o n e  
- 1 1  no~e ~o=e 
- 1 2  n o n e  n o n e  

- 1 3  n o n e  n o n e  

- i 4  n o n e  n o n e  

-15 home none 
-16 n o n e  ~ o n e  

-17 l/a A-IV-3 
-13 n o n e  = o n e  

-19 (possibiT. --,~ (see A-iV-I 
2 2 ~ 2 3  or 2 & )  

- Z O  n o n e  none 
-Z1 n o n e  = o ~ e  

-22 (see 32) none 

O r  -2)  

. ° . -  -, 



Comparable Data: 

NAIC 

la 

ib 
2a 

2b 
2c 
3b 
3e 
4a 
4b 
4c 
5a 
5 b / 5 c  
6 a  
6d 
7b 
8b  
8 c  
9 a  
9b 
10 
11 
1 2 a  
1 4 a  
1 4 b  
15 
1 6 a  
1 6 b  
1 7 a  
1 7 b  
1 8 a  
18b  
1 8 c  
19 
2 0 a  
2 0 b  
2 0 c  
2 1 a  
2 1 b  
2 ! c  
22 + 23 
24 
25 
26 
27 
28 
29 
3O 
31 
32 

Ii. NAIC/AAA 

AAA 

V-3 
V-4 
Vl-2 
Vl-3 
=o~e 

V-8 
V-2 
V-5 
V-6 
V-7 
V-9 
V-IO 
IIl-14 
(see V-2) 
III-15 
II-i 
II-2 
IV-13 + IV-14 
E%O=e 
none 

=One 

(see VIII-17) 
III-4 
II!-5 
III-8 
III-i 
III-2 
III-lO 
III-6 
(see III-16) 
III-17, IV-2 
none 

(Defendant Supplements, 
V-16 
V-13/-14 
V-13/VI-13 
compare V-13/-14 
V-!3/-14 
none 
V-18 
aggregate of V-18's 

v-19 
V-20 
IV-3 
!V-4 
IV-5 
iV-6 
IV-7 
(see V!II-22) 

V-4) 

Appendix D-4 



Couo 

.~o r~ A 

Form 3 

arable Data: !if DHEW 

APPENDIX 

DaE.~ (1976) AAA 

A-I-I F-4 
A-I-2 V'-3 
A-I-3 VI-2 
A-I-4 (see 
A - I - 5  V I - 3  
A-~-6 ~V-13 + 

A - I I - 1  I I - 1  
A - I I - 2  I I - 2  
A - I I - 3  I I - 3  
A - I I - 4  I X - 4  
A l i I - - ~  I T - 5  
: ~ - I i - 6  I I - 6  
A - I I - 7  I I - 3  
A - I I - 8  I I - 4  
A - I I - 9  I I - 5  
A - ~ I - ! O  ~ I - 7  

A - I I i - 1  
A - I I I - 2  
A - I I I - 3  
A - I I Z - 4  
A - I ! I - 5  
A - I I I - 6  
A - I I I - 7  
A - I I 1 - 8  
A-III-9 
A-III-10 
A-III-11 
A-Illll2 
A-III-13 
i-IIi-14 
AlIII-15 
A-III-!6 
A-III-17 
A-IIi-18 
A-III-!9 

A-IV-! 
A-IV-2 

A-17-3 

III-4 
III-l 
III-2 
~O=e 

Iil-3 
~II-5 
III-6 
I I I - 7  
(see III-8) 
I I I - 8  
I I I - 1 1  
I I ! - 1 0  
I I i - 1 2  
I I I - 1 3  
QO~e 

llI-l~ 
III-15 
iiI-17 
IiI-17 

7-2) 

IV-14 

V-IS 
V-18 (aggregate for 

all defendan=s) 
7iii-!7 

V-!3) 

V-13/-i',, Vl-13) 

3 - !  
3 - 2  
3-3 
3-4 
B-5 
3-6  
3-7 

. 3 l d - a  
3-8-b 
3 - 8 - c  
3 - a - d  
3-~-e 
3-a-f 

V-4 
7-3 
7 - 6  
(-~ee 
7-16 
(Bee 

~ O ~ e  
V-7 
".T. O D .  e 

'7-9 
v-10 

7-ii 

Zb~ 
D 
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i::-' :: i ::: L-' :. : .  " - : : i :  " ':,':: : : : : : :  - -: .:. 
MEDICAL HAL~RACTI r~  ARBITRaTe'ON ~ESEAPa~ DATA 

Un~r NC~SR g%'an~s, the Ain,T!can Az~i~a~n Asn~laulon (AAA) ha~ dsve'_- 
ope~ a &~m~.u~E dn~a file on s~mm 300 m~Ical mal~ra~-.ice cases "Wnos~ rmsola- 
tlon involved volun=e~y binding arbi~a~Ion. -'h~ee unlqu~ da~a, nee ~ing 
a n a l y x a ~ t  by  t h e  A A A ' s  Ra~ea.---..h ~nntltu~,.~av~ b e e n  c o l l o c ' ¢ z d  ~o p z ~ v i d e  a 
bau~ fo~ quantitative st~ullmm o~ b ~ q  ar~i~.Ea~i~ as a foz-~ ~oE resolvinq 
~ a l p ~ c T . i c e  cla/mm. To~er.%er with ancillazy ma~Eials ~ha~ Luciude an 
ox~lana4~ry manual, a me~/x~y foe amalysis, a n d  c ~ n ~ u , - ~  ~r~qrammi~, ~.~e 
da~a h~me is available t~ o t h e r  -"~se~u~cheEG. 

S c o p e  a n d  s o u ~ - e s  o f  c ~ s e s  

The  app~xima~ly 300 mm~u~al mal~ra~'./ce az~it.Tation c a s e s  i n  e-he d a t a  
base axe belleved ~o ~prosen~ ~ ma~orit~, of such cases closed n a u i o n a l l y  
s i n c o  1 9 7 0 .  T h e  maJo=lu-/ of cases i n c l u d e d  a r e  ~ - . . ~  ~ California Eosplual 
a n d  .van~lical  Asso~la~'s a . ~ £ ~ ; l - ' a t . l o n  p~%Tam, but: the b a s e  a l s o  includes a 
substantial ~up fz-~m .W/=.klqan'e s~atuuoz-! pro=q-ram, as  weLL as small n u . - m ~ r s  
OZ cruses fz~m a~ lease ~ O~E sta~os. The qEoan maJoriTz of cases included 
carom 1=o exalt.Tab.Ion ~n~[eE a hoEplt.al-~a~.len= or physicia~-.~a~ient ~z~claim 
ag.-~E~nu. .Mom~ patients en~rin~ hospitals par--i~ipauimq in "_he Ca~ifornia 
and .Michlgan p z ~ q r a ~ m  nov ~u~InmIy sign votunnary eq~eemen~s to arbi~TaUe 
any ~ which ",hey may lazar hav~. A minority of canes iac!uded in t h e  
~La~a bane cam~ under ~stclaim ar~in=a~ion a~msements, some L i n k . e d  to estah- 
llshe~ pz~qrams and s~'a~ hoc. ~lanlv~y few malpra~ice casee have bean 
ax~i~---acad u~doE p r e p a i d  g l ~ u p  ~ l a n  cuntra~, and a~ne are Lu=!udod in the 
da~a base. 

T~o da~_a base includes only cases closed after end-.'7 ia~.~ "~lu.ntaF! 
bladlng az~i~.Ta~ion, m~rked by the fillnq or s ~  of a dema=d for arbl- 
uxanlon o r  su~misslom a~rzeman=. No~: included are cases closed su~ec-. 
v~lun~.ary bindlnq arbi-__~a~i~n, i e-----cases where an arbitra~icn ~ n ~ .  
exisne~ hu~ eit.%er was no~ invoked or was suc-~assful!y cbal!en.ced in cour~ 
wi~_kou~ an arbi~-~ation procoedd~n~ haviaq been lai~iated. 

Data descri=~ion and sources 

T h e  d a r m  b a s e  i n c o r p o r a t e s  s u b s t a n t i v e  a n d  p r o c e d u r a l  c u e  L u f ~ , ' - - - a ~ i o n  
w h i c h  i-_ w a s  c ~ n s £ d e r e d  bo~.h d e s £ . - a ~ l e  a n d  - ~ e a s i b l e  ".o c b : a i n .  A h o u :  130 
s e p a r a u a  d a u a  t e e m s  w e r e  s o u c h t  f o r  e a c h  c a s e ,  p r ~ v i  , d ine  ~-~.e f o l l o w i n g  - - - / -es  
c~  s u . ~ s r ,  a n ~ t v e  a n d  i a r ~ r p r e : ~ v ~  i n Z c r - u a - , i c n :  d a ~ a  c n  ~ e  ~ o p u l a ~ i c n  o f  
~atien~s whose heal~..h care gave -'~_se tm malprac'.ice cla/ms; dana on ia~uries, 
~rea -urn.anus, and misad.-~nuuxos alleged -.o represenu malpractice: dana ~n ".he 
laqal  basis asser-.md for cla':--, ~ n e y  damaqes souqhu, -_rid numbers of lefen- 
~.anus ~u -_ac/~ i.~ciden~: descr_ip~i~,a data on each defendant ~-diTidua!iy, in- 
c~-udi~ ~--he . - u ~ c c ~  of "--he claim as t o  each defendant; _4aua -__--_c~.g -_h~e formal 
=at_h fr--~ c!alm-~r~ducimq ircidenu "-O ~-is=osiuion o~  "--he a_'-bi~'- '~UlOn (and 
other .----=-cmed/nqs) c ~ . e c - . e d  "~i-._% "..he inc'.den-.: and data cn ~ - e  arDiz.ra'_icn 
agreement, panelis~o hearinq,costs and decision, if any. 

~e da~a arm drawn frets arbi-._-ation case files, insu_-~r claim files or 
closed clai~ .-epor-.a, and o-..~er sources. -'~..ese recor~-s were a~s-rac-_ed ~--.d 
coded by. AAA -'osearc.~ s~aff on a ~=ec-a!! 7 desi~..~d ca~ure fcrm. C~ded data 
were ~en :<e~gu.nched on ~uar.dard a0-colu=m aac_~_~e-readable c,_-~_s. The - e -  
sul~inq late base prey-des, for ~-~e fir--~ "_:.T~, case data su~---amle fcr 
quanniuauiT~ s~u~./es ~ eva!ua~ =edlc-_! :alprac=ice arbi~a=icn. 

Because ~-~.e nun~e_- of medical ma!=rac-.Ice cases closed in b~---.dinc a/_~i - 
-.ra~icu faz-~ms .-mulcnaily is still smai!--.-.rn, habl7 well under .=CO ~e~,'een 
1970 end 1980--~Ich aU:enuicn has been .-aid ".o assur~-.c data ac=--rsc-~, l~ 
view of ~.e -ra_--linq am=-c.rac-/ of sec:nda~.,, !ate scurcss "such as ~.-.su/=r clcsed 
cl ~aia --~-F-or-.~, a-~for:3 have -~een made -.o seek data .rum ;Elms.-7 ~o'~:es such 
aS ins-:_-=r claim files, arbi'.rauicn case "i!es and c~_u_ -~ . --~ccris. Seconds,-- I 
scu--_-es have been "~ed c=r--chora~ive!y .Dr to -ill qaps, alu~ouq~ ~_ou~u/~ll 
i n -~o=ma~ . i cn  was -o~.  e a U e x e d  i n  "-%e da~a base. 
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Ind/vidual da~:a item on L.he c~t~u:e form is discussed in a detailed 
Lufoz~a~i=n .v~nual which =rovides infection Jn £~s defin/~ion, ccd~nq, 
siqn£fi~, or --~La~ion to outer da~ (~cularly whsr= "--~a~ =i.~hu no~ 
b e  o b v i o u s ) ,  ~nd I n d i c a u e e  s o ~  . - -ecoqni=ed a s s : t m , , u i o n s ,  ' l l m i t a - . . i c n s  and 
~osoible analy~c ases, Essanu~lIy, =he .~anual provides L u t e~" p re~ i v e  infor- 
mation w~.tc~ c~uld or.herwise be a . l e a n e d  only f_-om ~Lhor~ugh " W--on o f  
~.'~e execuue,~L d,~na c a p t u r e  fezes or =rlma~ paper files for ~e cases L= "--~e 
da~a ba~e. Since for r e a s o n s  of confiden ~niali~ 'c~ose forms and files c n n n o ~  
be ~ available ~ o ~  ~searchars, ~-~e .v~nual is needed for u~e of ".h~ 
dana base. 

Conc~o~ual f.-ams~o~ and  anall~_'c =~hodolo~.y.. 

S e l ~  of w~/ch ~a~a ~o collect, its or~anlzanlon and i-.s :fanned uses 
~fl~c~ 4 c~nc~p~ua~ f.-aE~wOEk w~ich 9~s priv=~ aEbi~.-a~ion and public lici- 
ga~Lo~ (IzF.lUdi~q .=E~Tial s c = ' s e n ~ z q  .D~uI~IS) as ~arallel sysr.~=s foe a~ijud/ca- 
~ioa of mm~ical =~Iprace.ice c!a1.T~. ~et-~n -~hem, ~hose sys~e~ .hav~ juris- 
dlc~.i~n ~ all ~ i s = l n q  and  =o~an~ial = a l p r a c ' - _ i c e  c L a i , o . s ,  .-,.Q ma~.~E w~'.~.haE 
m:lJudrd.c~- . .~.  ~"~ '  T~.!4~i ~ ,  -'~onlanion, or o~-~rwlsa .-esoiV~do 

A m~t~odology for dlr~cc quan~Lua~Ivu comparlscn of ~hese ~ forums has 
been dsv~Lo~ed undaE u~e p r o j e c ' ~ . .  Z,~ Ls based ~n a simple conceptual model 
whose v~E~,,~b~,GS a~ the ca~e indues ~ Ut~tC~S ~ T.~G for-_~i i.~ ~hich ~-~e 
Ou~c~z~s aE~ qenmra~. This ~--~--~-~ s~anas uhac case ou~:~-s'-ar~ deCermln~ 
par-.Iy by Lu~u=s (such as ~he c h a r a c - . a r i . s - . . . i c =  of uhe par-.ies and  ~.~le in~ulT) 
a~d ~ y  by  foLn~---ei~heE volunr.ar-i b i n d i n q  arbic~--a~ion o~ a C'~,t. '~. The 
dana base provld~s an azTay of cns~ in~u~ and ouncoms m~asuzem ~o tes~ the 
c o n c e ~ t - u n l  :=x i e l  and  ~ ~U~.=dolo~F~r. 

AAA ~e~cners are cu=T~n~iy a:~lOTi:~ r-~ei= ~h=dolo~y in ~ o  first: 
d!.-n~__ q11a~.!~.~iv~ co=3~iri~oas of modio~l malpEacT~ce cases in aEhlu=a~icn 
and in c o u . r - . .  . '~eL~ s~udy a~ploys data from ~he arbi~.:~ion base and -*_-~.m 
~h~ .~e~ional A~so ~ci~nion of Easuranc~ Cc===Issi~ne=s' (NAIC)  1 9 7 5 - 7 ~  mnlprac- 
"~Lc~ clos~ cla/~ su---vey. .'he annlyse~ ~ ~o discover wha~ c!~im cha~a~sE- 
ts~.Ics ors forum-.-~l~ed a n d ,  if possible, ~he exuen~ ~o " ah i ch  any  such  
c~arnc~Eis~i~a ~av b~ expec-.ed tO  va~/ w!~h ~-ho forum, Of special L~ter~-s~ 
are "..he eff~c~ of ~-~e for-.= on claim .'~sol~ulon ~ and cosU, and on ind~i~.y 
p a ~ " ~ :  f r e q u n n c y  and  amoun~ • o 

Da~3 !Imitations and co==. a~ibili~[ wi~_h c~.~er sour .co~  

Da~a ~s~s selec-.ed for capture £n ~he arbi'._-~ion base --~p~esen~ -.h~e 
bos~ availahl~ measures of ~he objec'_ive e!~-~n~_~ of for'.n incuT and =u'.c.-~e. 
H~ev~r, ~.he base does no~ contain d~t~ a.c.~.=o.~iaTe -*or s~"-dy'of all .~..-T~.U'_ 
pollcZ or value quesuion-'~'. The data do no~ address subJec'.i-~ fac~.:rs such 
as .=a~ . /c ip~ .n~  sanisfac~.~on wi~._h a--biu.-a~ion, -*or example. 

51ace ~e data base is in~ended ~.o se---~e a variety of .~o: :en ' . ia !  :esear.-. ~. 
i~'-eres~s, b'.a desl.c: i'. includes =os~ of ~-he substantive da~ i-.a_ms L~c!uded 
i~ .~o~h ~ha .~ZC ~d ~5EW (1976) closed claim su.T~.ey -*c=ma~. C:ding has 
generally been adaoued To facili'.ate use of ~-he arbit.-a~icn ~ase wi~.~ d~Ta 
f.'~m el'--her of "-hese surveys, C.-css-!isui.~s of ccc~a~!ble da~= ~.Te=3 in 
~.he AAA, .~A~C and ~ (1976) data sees are included in ~--~.e AD'-endlx TO :~'.e 
Infor'-nnlon Menu, e l .  " "  

- h e  J a u a  b a s e  "-: A v a ~ ' - , ~ ; . e  -.o ":~_-.er - s e a  e s - e --n . - -  r " . ~  . :  _I-D. -" : U I l C * ~ C : ' i - ~ ,  ~E 
co,Duper. Tz.=e fo:'~. At" --~ncezants. .=or o~Tau_ui== ---'he :ac~c.e c. A l.ato.-:a!s, 
includ/.-.q ~-~e Aaua. . c==nu:a:_. - - ..-..--:cT-~nc~,.. . :--faCe!on Manual ~-~d concootua! 
sua-.e=enu, should be --~de d_.-_' -~:'--" z "alrh -.he .=.esea/ch .as" -i-u__-.~ C--st of -'-m 
;pack, ace. will be essentially --'~.e ~--s__ -. :f ~up!ica-_icn IF.d ~- ~ . /2.-~ c- ~ ~.e =u 
~-- da~a file and ~he ~nc- i-i' a.~r =at~.-i~!s. 

:~0R :-U_...~:T~R__. =TYC.=.U~T_-CN, ~ OR :,'R._'TZ_: 

• 31 " _i'._- ' Associ-~icn CRZL ~L. st_Ion 

.~.es ear c.~ ~nsti-uns 
!40 "'~es= ~is= ~t- .-ca-_ 
:;ew "cr.~ :~ew Yor.~ lO0:0 
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Methodoloaical Note 
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Z ~7 APPENDI'{ D 

Problems Affecting Forum Comparison 

Pursuing this study has taught us about two subtle problems 

which may fundamentally affect any forum comparison based on 

quantitative data: (I) definition of a valid framework of 

claim resolution activity for comparison; and (2) selection 

of proper units for comparison. The framework problem con- 

I 

I 

J 
I' : 

t 

cerns the scope of activity being compared, and involves 

structuring a correct parallel between activity under the 

jurisdiction of each of the forums being compared. The units 

problem concerns measurements and involves comparing variables 

in terms appropriate for the analytic objective. 

The "framework" problem: This study had to be limited to 

comparison of incidents which generated proceedings in the 

forums being compared; it excluded incidents which did not 

lead either to a lawsuit or an arbitration. The reason for 

this was the difficulty of identifying those incidents for 

which all claims were resolved subject to the jurisdiction of 

court or arbitration but without having reached the forum. 

The main problem in this regard was that there was no practical 

4 

J 
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way to identify situations where claimants had signed arbitra- 

tion agreements applicable tc subsequent claim-producing 

incidents which did not lead to initiation of arbitration 
lj 

proceedings. A lesser problem was that the data source for 

!/ This could occur in one of two ways: (!) where, notwith- 
standing a preclaim arbitration agreement, the claimant 
filed a lawsuit and ~he defense either did not invoke 
arbitration or unsuccessfully invoked it without initiating 
an arbitration proceeding; or (2) where all claims were 
resolved without any formal proceeding having been 
initiated. 
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incidents representing court experience did not establish for 

some incident~ whether they had generated a lawsuit; accordingly, 

absent other (extrinsic) evidence of a suit, such incidents had 

to be exchuded from the base used for the comparison. 

While in this instance the nature of the "framework" 

problem ~:~ thus clear, its scope and significance are not. 

At bottom~ it is not clear what differences there might be, if 

a~ly, between (1) a forum comparison based ~xclusively on 

incideDts for which proceedings were initiated in each forum; 

and (2) a fo_-n/m comparison based on incidents which did as 

well as incidents which did not generate a lawsuit or arbitration 

proceeding. This study is a comparison on the former basis, 

and it is possible ~qat not all differences which may exist in 

claim resolution patterns between and within forums were 

detectable from it. Specifically, forum influence on resolu- 

tion of claims may differ according to whether the claims 

enter formal proceedings. 

In any event, difference in the relative size of these two 

bodies of incidents for each forum conceivably reflects a 

fundan, ental difference between arbitration and the courts 

as claim resolution systems. Unfortunately, available data 

do not clearly fix the relative size ofthe two groups for 

either forum. With respect to the courts, there is evidence 

that lawsuits were filed for most incidents generating claims 

processed in the mid-1970s, and that only ~he minority of 

- - i  
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Q 
claim-producing incidents did not lead to a lawsuit.-- ~lith 

respect to arbitration, it is not clear what proportion of all 

incidents involving proclaim arbitration agreements generated 

a claim that entered arbitration. 

Moreover, to an unknown but possibly significant extent, 

assessment cf the relative size of the two groups for the arbi- 

tration fGrum is a~fected by "forum crossover", or removal of 

claims from one forum to the other. It appears that quite 

frequently,claims among the relative few which arise subject 

to arbitration are resolved in court. In such instances, 

either the arhitration agreement is not invoked or it is 

successfully challenged, ei~_her wi~h or without an arbitration 

proceeding having been initiated. In contrast, claims among 

the overwhelming majority arising subject to court jurisdiction 

are seldom removed to arbitration, which requires mutual agree- 

ment of the parties. This is unusual, and ~he claims involved 

m.st be considered in a different category from those which 

are subject to arbitration from the first, since they are, 

in effect, specially selected for arbitration. 

2/ 

In the population of California incidents sampled to 
represent court-for'~m experience in this study, 60.0% 
of the incidents apparently generated lawsuits, and 
63.5% of all claims associated with the incident 
population were resolved after they were filed in 
court (but not necessarily adjudicated on merit). 

In the Westat Research, Inc. study of 3800 claims closed 
in 1976, 59.4% of claims were resolved after they were 
filed in court. Hedical Malpractice C!csed Claim Study 
1976 - Final Re~ort, National Cenzer for Health Statis ~ 
tics, DHEW, 1979. Percentage calculated from Table 7-6, 
p. 7.15. 
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Notwithstanding that the comparison here is limited to 

incidents which generated proceedings, and despite the forum 

crosscver p~oblem, we believe the critical point is that in 

either forum, all claim-resolution short of adjudication is 

influenced by what is known about cases previously adjudicated 

in that forum. That being the case, then adjudication patterns 

are the key to understanding forum differences, and knowledge 

of past third-party decisions ir~ a forum is basic to evaluation 

of new claims subject to adjudication in that forum. Since 

the study samples included substantial ~umbers of incidents 

for which claims were adjudicated in arbitration and in court, 

respectively, we conclude that absence from the samples of 

incidents which did not generate proceedings is no__~t critical 

to the study findings. This is not to say, however, that it 

is necessarily of no significance. 

~he "units" problem: The problem of units bears more 

explanation. First, it is essential to state and define the 

four basic terms or units in which quantitative medical mal- 

practice data may be expressed: 

(i) claim-producing incidents; 
(2) insurance claims; 
(3) defendants singly; and 
(4) arbitration or court forum cases. 

"Incident" refers not only to the medical or health care 

event(s) or situation on which the malpractice allegation is 

based but, also, as a unit it is the sum or aggregate value 

of any measure which is additive cr cumulative with respect 

to ~nat event or situation. 

"Claim" is an insurance term, referring to the acknowledge- 

ment of an existing potential liability by an insuror, normally 
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marked by =reation of a numbered file with respect to its 

insured(s) in connection with the incident which has generated 

a formal (or, at times, informal) malpractice allegation; As 

a unit, it measures a variable oniy with respect to the insurance 
l_/ 

file. ~y~ere there is no insurer , data cannot always be 

expressed in such claim terms. 

Generally, '~efendant" refers to any party, insured or 

not, against whom malpractice is alleged, although strictly 

it refers to such a party (usually, a medical practitioner or 

institutional health care provider) when named in a lawsuit. 

As a unit, it measures variables only with respect to a particular 

i 
i 
i 
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individual or institution against whom a claim is made. 

Frequently, as in the analysis here, the distinction between 

"claim" and "defendant" units is not important and may be 

i 
safely ignored. 

"Case" represents either ~qe largest measure or the sum or 

aggregate of measures for those defendants (or claims) whose 

disposition occurred in the sa',~ forum, either arbitration or 
2/ 

court.-- Forum is thus the defining element of a "case"; 

for example, a case in arbitration encompasses just those 

i_/ Since the so-called malpractice "crisis" of the mid-1970s, 
in some states larqmr hnsoitals and other institutions 
have become self-insurors in part oz' whole, and some 
doctors have "gone bare", i.e., made no provision at all 
to pay malpractice judgments. 

2--/ ~y ~efiniti~n, all claims of medical malpractice are subject 
to reso!uticn in one or the other of these two forths. 
All statutory" or court-rule nonbinding procedures for 
malpractice claim review are vie~.;ed as adjuncts to hhe 
court forum, even i =~ they are termed "arbitration", as 
in Maryland and, formerly, in Pennsylvania 

! 
I 



i 

\. 

i %. 

J 

*~I 

I 

a 

defendants against whom claims were pursued in arbitration, and 

not any other defendants who may have been associated with the 

underlying incident. Arbitratio~ case "units are occasionally 

clouded by the forum crossover phenomenon, discussed above. 

Thus, incident units represent the totality of what there 

is to be measured; defendant or claim ~;its are the fundamental 

sub-units or building blocks which, in the aggregate, constitute 

the incident; and case units represent forum-defined subtotals 

of defendant (or claim) units within the incident-unit frame. 

Where only one defendant is associated with an incident 

giving rise to a malpractice claim, then the data item values 

recorded in connection with that incident are the same regard- 

less of the unit in which expressed. That is, in one-defendant 

situations, defendant=claim=case=incident. But, where there 

are two or more defendants, quantitative data items (e.g., 

indemnity paid, time, frequency of occurrence) may have 

different values according to the measurement unit. Of 

course, for many data items it is inappropriate or nonsensical 

to record a value in each unit. But it is critical to recognize 

that while not every data item is (or should be) expressible 

in each unit of measurp, an analytic finding may be a function 

of the unit selected to represent the variable(s) being analyzed. 

Since some of the data items considered most significant 

for forum comparison are affectad, it is important to show 

how the analytic conclusion may shift wi~n the unit used for 

analysis. A prime illustration is indemnity payment frequency, 

which usually is tallied and discussed in claim or defendant 
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terms. The best current medical malpractice data source shows 

that ultimately indemnity is paid by (or on behalf of) just 
i/ 

33.7 per cent of insured malpractice defendants.-- From the 

defense point of view, this can easily be interpreted to 

suggest that most malpractice cases have little merit. 

However, analysis in incident terms is equally appropriate, 

because from the claLmant's viewpoint, "winning" relates to 

the outcome for the incident rather than the outcome for 

each defendant separately. The same data source shows that 
2/ 

49.2 per cent-- of claim-producing incidents lead to payment 

of some amount of indemnity by at least one defendant. 

Obviously, uhe shift from defendant-unit to incident-unit 

analysis would lead to a substantially different conclusion 

regarding the proportion of malpractice cases which have merit. 

Data for time further illustrate the relation of the 

data unit to the analytic conclusion. From the viewpoint of 

individual defendants and their insurors, the important unit 

for analysis is the claim. If malpractice defense costs vary 

directly with the length of time required to close claims, then 

changes in average claim "life" time may signal important 

shifts in defense costs, or vice versa. But from the claimant's 

viewpoint, incident units are what matter in assessing time, 

since claimant costs (not to mention the wait for an outcome, 

no matter whether it is favorable) relate to the total time 

i_/ Calculated from NAIC Malpractice Claims, Vol. 2, Z;o. Z, 
Sept. 1980, Table 2.11, p. 75. 

2--/ Ibid., Calculated from Table 2.1, p. 34. 
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required to resolve all claims connected with the claim- 

producing incident. Typically, for an incident spawning claims 

I 

against a hospital and a doctor, each independently insured, 

the claim as to one defendant will be relatively minor and the 

claim as to the other, relatively important. In such a case, 

often the minor claim is resolved early while resolution of 

the major claim takes longer, entailing more cost to both 

the claimant and the defendant, regardless of outcome. 

Defendant- or claim-unit time for these claims is the avera@e 

for the two, while incident-unit time--and time from claimant's 

viewpoint--would be that for the claim which took lon~er to 

resolve. There might well be substantial difference in the 

time by unit. And since cost variability likely relates 

directly to time variability, cost analysis, too, might well 

reach a somewhat different conclusion from data in incident 

or case units than from data in claim or defendant units. 

A different but related problem with data units is that 

the count of medical malpractice claims or defendants is to 

some extent an artifact of medical liability insurance arrange- 

ments. This problem originates with closed claim reporting 

by medical liability insurors to the several recent claim 

surveys such as that for 1975-78 by the National 

Association of Insurance Commissioners. Specifically, the 

difficulty is that a given claim-producing incident may or 

may not result in a closed claim report for each defendant. 

For example, at a medical center or teaching hospital, 

many doctors are employees, insured like other employees 
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under liability coverage in the institution's name. In a 

malpractice proceeding against the institution and cne or 

more of its physician-employees, often all the defendants are 

treated and represented as one party because any indemnity 

would be paid under C1e institution's insurance, no matter 

which defendant is folmd to be at fault. Not surprisingly, 

in that situation the insuror may consider the institution 

the only defendant, At least for the purpose of closed claim 

reporting. But if instead the same incident involved a 

hospital and one or more physicians se~atelyinsured , probably 

each would be separately represented and there would be a 

separate claim report for each defendant. Thus, depending on 

insurancearrangements, a multi-defendant incident could result 

in either one or more than one closed claim report. 

The extent to which this claim reporting problem affects 

the count of claims and defendants is unclear. In any event, 

however, it would appear to distort analysis of defense cost 

and indemnity paid, among other measures, when these variables 

are considered in claim or defendant units. Defense cost 

per claim is probably relatively higher than it would be if 

each named defendant were always insured and reported on 

separately, and indemnity per claim is similarly higher. 
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Technical Problems 

Two sorts of technical difficulty were faced by the project: 

(1) problems associated with the small number of cases in 

the arbitration data base and (2) problems of data manipula- 

tion. While the data manipulation problems were for the most 

part overcome by use of sophisticated packaged computer pro- 

gramming, additional work and ingenuity, unfortunately the 

problem of the small size of the data base could only be in 

part compensated for and not cured. In some instances,the 

data supported only limited statistical analyses and, 

consequently, yielded only tentative answers to questions 

about differences between voluntary binding arbitration and 

the courts as forums for medical malpractice claims. None- 

theless, the project identified what appear to be important 

forum differences, even if their extent, scope or significance 

could not be clearly or immediately established. 

Beside the very limited absolute size of the arbitration 

sample in the study--138 incidents--there was the problem 

of its relatively small size compared to the much larqer 

sample of incidents representing court experience. The order 

of this difference not only affected confidence levels but 

also limited analysis strategies. In most instances, it 

proved fruitless to employ multi-variate techniques, particularly 

where there were sizable data gaps on the arbitration side 

of the comparison. 

Data manipulation p£oblems arose because the data used in 

the comparison to represent court experience was in claim 

terms, since its source was insuror reports to a claim- 
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penetration survey, while the data used to represent arbitration 

experience was essentially case data, since its main source 

was files on arbitration proceedings. For insured defendants 

in arbitration, claim-unit files exist but are beyond reach 

if the insuror's identity is not known, which was often the 

situation. The problems of data manipulation were resolved 

by means of recoding and additional coding, by use of surrogate 

data items, and by the extensive analysis-units" flexibility 

afforded by the Statistical Analysis System (SAS) programming 

package. 
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