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Foreword

Medical Malpractice Arbitration
Law
Prograns
Administration
Experience
Comparison

Significance

This is the final report of a six-year nationwide study
of voluntary, binding arbitration as applied to resolution of
medical malpractice claims.

Final is the report but not ;his dynamic process of manage-
ment of issues arising from maloccurrences in treatment of
patients by doctors, hospitals, health care agencies, others.
Arbitration stands as a viable alternative, at the threshold,
not the exit door, with a future.

These studies clearly demonstrate that arbitration, as a
complete substitute for litigation in this field, can
accomnodate all types cf cases and can provide equivalent results
at less time and cost. GCiven & chance to perform, private
arbitration will serve the public interest. Well cdesigned and
administered, arbitration can reet the special needs of the
health enterprise, its providers,. patients, insurers, attornevs

anéd managers.
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. The "crisis" of the 1970's may return, it is predicted.

The breadth and stress may not be the same but many of the problens
will and solutions will again be proposed. Some recommended but
not tried will be reconsidered. Others, not well tried, will

be improved in law and oractice. And others, like arbitration,
bequn but not extended, may be more broadly applied.

These studies should offer a basis for discussion, decision
and action. Arbitration has its problems, but these stem mainly
from lack of understanding. There are legal, technical and
acministrative problems, to be sure, but the flexibility of the
process and the involvement of parties in the formulation of
systems can and should overcome such difficulties.

Both the legislation and case law favor and support

voluntary, binding arbitraticn for medical malpractice. Programs

have been designed and are responsive to the requirements of
the health field, needs and desires of participants. Aéminis-
ration has been successfully undertaken by the parties, by
professional agencies and under public and private auspices.
Experience indicates slow but certain growth and acceptance,
especially in jurisdictions with favorable legislation. Compari-
son of cases closed in court and arbitration jurisdictions
disclosas essentiallr similar outcomes for similar cases but
greater efficiency fer arbitration, as measured in tirme and
cost. The obvious significance of these findings had to suggest
that arbitration deserves consideration now, before the next
crisis, as a major resolution and prevention process for medical

malpractice issues.



I. MEDICAL MALPRACTICE ARBITRATION: LEGAL AND PROGRAM FCQUNDATIONS

A. Intr-duction

Arpitration as an alternative to litigation for resolving
medical malpractice and other health disputes is available in
more places and in more ways than ever before. The first formal
use of arbitration for this purpose started over half a century
ago when the Ross-Loos clinic in California included a provision
in its group health policy for settling differences through
arbitration available under the California general arbitration
statute. A similar plan was adopted later by the Kaiser-Per-
manente group and hospitals. Within the last decade, there has
been mcre growth and variety of arbitration options under both
private and public sponsorship than in any other period. The
main advance has been the passage of special malpractice arbi-
tration laws by the sfates, as part of the general reform move-

nment following the malpractice crisis of the early '70s.

Definition

Arbitration is a process, subject to law, whereby parties
may submit specified present or future controversies to a neutral
party for final determination. Arbitration applies the same
substantive law as litigaticn and in absence of statute, decides
liability in medical malpractice on the local tort principles,
statutes and decisions. When cases are conducted according to
terms of the arbkitration agreement and legal requisites, the
determination of the arbitrator or panel, known as the award, is

enforceable on the same basis as a court judgment. The essential

P e e . P 0N T G M STAIY S T

loo ol e



- differences between litigation and arbitration relate to manage-

ment and prccedure rather than legal structure or philoscophy.
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Comparison Between Court and Arbitration Svstems . -

Litigation Arbitration e

formal pleadings statement of nature of dispute
pretrial procedures by ordinarily no pretrial procedures
motions, discovery, and (but available)

examinations before trial

i Amar————— T (8 W b0 T o e e

trial by judge or jury hearing by designees of parties
or from AAA panel, usually experts
in subject of the arbitration

rules of evidence followed arbitrator judge of relevancy and

at the trial materiality; conformity to rules
of evidence not necessary

decision according to law award deemed just and egquitable;
presumably but not necessarily
the same as "law"

right of appeal award final; review limited pro-
cess (return to arbitration) if
award vacated but arbitration
valid

public proceedings private hearings

Even though arbitration is founded on the simple principle
of agreement to final determination by neutrals, a variety of
methods and formats are possible. In fact, this versatility--
adaptability to meet the needs of the parties--is perhaps the
major virtue. In medical malpractice, two patterns are used,
based on the tvpe of agreement: preclaim and pecstclaim.

Preclaim: agreerments prior to claim that anv dispute that
may arise within the future will be submitted to arbitration.

Postclaim: agreements after claim to submit disputed

issues to arbitration.
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Within the preclaim category, there are four types:

1.

Exclusive: imposed by law (only Puerto Rico; medical
malpractice statute specifies arbitration as solé
method) .

Mandatory: arbitration specified as sole methocd under
terms of a health plan (e.g., Kaiser plan; California
statute permits such provisions by adequate notice to
subscribers).

Prescribed: offer of arbitration required by specific
providers, enforceable by voluntary agreement of patient
(e.g. Michigan medical malpractice arbitration statute).
Contractual: based on voluntary acceptance by both
parties (e.g., California hospital project; New York

contractual arbitration plan).

wWithin the postclaim category, there are two types:

1‘

All

Plan: conducted under terms or rules of a plan avail-
able to the pcrties (e.g., Suffolk County (New York)
plan).

Ad hoc: conducted under agreement by the parties under
general or malpractice arbitration law of jurisdiction
(usually based on prior acceptance of arbitratiocn by

an insurer).

tyces under pre- and postcliim agreements may ke

acministered or nonadnrinistered, depending on the terms ot

the agreement or applicable lz2w. The former are conducted by

a neutral agency, public ar private (such as the American

Arbitration Associaticn), cgenerally under basic rules; the

e —— e w3 e s
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latter are conducted by the parties under applicable statutes.
Administered systems usually specify a roster of neutrals for
arbitrators whereas nonadministered systems usually have
appointed panels {each side chooses one and these choose the

neutral).

Role

rbitration is essentially directed to final disposition
of disputes nct earlier adjusted. Yet, because of its close
and integral relatiornship to grievance and settlement procedures,
especially in the health £field, arbitration serves as a continuunm
which, at various stages, seeks to prevent, adjust, settle,
and eventually resolve differences. In this role, arbitration
can be a prime component of a total conflict managerment progran,
offering feedback for prevention and risk control, as well as
prompt and conclusive judgment.

It is recognized that many malpractice-reform laws that
authorize or require screening are direc:ed to the sarme objec-
tive as the arbitration laws, but the former are best considered
as preliminary to trial. Some screeninc statutes, sich as
the Wisconsin Patient Compensation Laws, allow for arbitration
within the review process bv agreemant of the parties, but the
basic thrust cf these laws is precourt review rather than
final and binding determinations. These distinctions are
significant because, in some jurisdictions, they may offer
a choice and suggest a legal approach and strategy. Also, the

number and tyge of settlements or other deterninations between
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parties which occur more frequently than court or arbitratiocn
adjudications, may be influenced by the basic method of disposi-

tion which is available.

Sources of Cases

Arbitration cases which are available for analysis are
essentially limited to those which have been closed ard reccrded
within the study period. They come from several main siurces:

(1) programs and plans established cn a voluntary basis

by sponsors usually médical or hospital sccieties,
bar associatjions and insurance groups

(2) special statutes providing for voluntary Linding

arbitraticn sometimes in jurisdictions with screening
laws as well

(3) individual agreements, generally foliowing a claim

but also including pre-clein arrangements as in
physicians' offices and ¢linics.

The availability of arbitration does not necessarily imply
itg use; in fact, few cases have been reprnyrtzd under the provisions
of the recently enacted state lawe. It is important, however, to
describe these statutes kecause of their variety and the

possibility of acpplicaticn in the future.

Legislation

The states acted variocusly to meet the perceived malpractice
crisis. Scme selected measuresg to ascist the courts, to relieve
them, or both. Assistance generally tock the form of mandatory
or voluntary pre-trial review (screening, mediation) intended to
discourage haseliess claims, ercourage settlement of meritoriocus

cases, thrgugh Impartial

e e ——————— e b e AT g S,
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review and recommendations, and also to limit or regulate access

to courts. By 1979, twenty-six states had such statutes. By .

Yy

1981, following contests, four were held unconstitutional

(I1linois, Missouri, Florida, Pennsylvania) and several are
1/
reportedly inactive or in difficulty.

© e L wiret e

As to court relief, fourteen jurisdictions passed arbitration
provisions that offer a legal alternative or substitute for
litigation. These took the form of amending or supplementing
existing modern arbitration laws, adding provisions for mal-
practice disputes, despite existing arbitration laws, or intro-
ducing new arbitration laws, solely for medical malpractice (see
chart). The list includes only binding arbitration laws. Thus,
Pennsylvania and Maryland which have medical malpractice
"arbitration” statutes, are excluded because they actually
provide screening, namely a pretrial review, permitting a

de novo trial if settlement is not achieved.

;7 Carlin, Peter E. Medical Malpractice Pre-Trial Screening
Panels: A Review of the Evidence. Intergovernmental
Health Policy Project, George Washington University, 1980.
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Table 1 (cont.)

Starnte

Naeth av.va
Ftf. dae - 7-1.77
tentury {awie ¢h,
RESSL TN I VOR
L P R

)hto
EIf. date - 72973
Uhe Rev. Cinle
Ana. $§ 271108,

W22

Sath a!biq
LI, date - 2276
5.0 Comp. Luws
£§ 21-25A.
38-41-38

Yarmont*

K1t Jdae - TOLTA
12 VS A LA 215
12 VSALY I

Virqma
Eff date - T.OLTS
Coate of Va, Vid. 2
§3 S=Jti, d-u2

P-terta Rico®*
£f Date - T1TE
Mt T Laws of
1478 Ch. 41 10

Providers Covorod

Heaiah Care promeder,
il MDD Hinp:
Cawpa, Fadity e,
[oroeml. worvices: of
aycnt

MDY Hosp: De):
Pi-diaxnu: Clinic

MD: Hosp: HMO.

Niw ypeafeni: anv
praviger cuseredd
Hpon asverton «f 3
cium based on
meuical malpracuce.

MD- Hmp:
Chireoractor: DS
1303 Ootenn: Pharm:
Phes. Therapist and
Asu. Pretatniwe:
Psvenad.: RN: durang
Hnemne.

MD- Hosp: DOS DU:
Heauh care insutute:
texe e Lubin

Utlitzedon Basia

Vedartary: prescut
slaume: he wfuien
JEroracnis 'Uﬂll‘i
nas wiat wreening

part for arbitraton,

Valantary: presens
andd furure clasms:
voidadie by patient oa
anae oF inlbaton of
sust wathen ) davs
aftee henpital
tiischarge or
terrunauon of
phyaaan-pauent
relzumn for the
condauion involved.

Volunware: present
and {uiure (mav
include past sernces)
daiees (health
mainmtenance
RN must
have coomplaint svstem
imluing soluntary
artmeratan): vasdahle
on mawe, Damages
assesseri o parnes 124l
to scrde atter Labsliny
iltormunauon,

Votumarv: following
clann «paticniy may
not Se requesied o
armarate untyl aware
uf (.aInL N3y be
witheirawn wilh
anruten consent of ail
parves tnvolved.

Veduntarv: present
Ny future clams:
23uenl MAy wilfhitiraw
witten b alavs atter
tessmaaunn ot heaith
Lare ne atter
sporantmem of 3
quardian, commitiee
ar peryonal
representauve.

\Manaatory: sl clanns
hased 0 injunies atier
eif. 2aze <o law,

Agmimstrotion

Seate cournts (which
hase revpeanubuine
tosr tanebinry
wrecning).

Stare arhitrating law
(ailows adm. under
agreement).

Caurt appmars
arbatranion otficer
(SO attv.y whose
duties are specified
in the saawte.

Coun adminisirator
Supreme Couurt may
modifs rules.

Swuate arhuraton law
tailows aum. under
agreement). Chied
Jusuce nf Sup. Co of
Va. il oremulqate
il recessan rules
ang requlanons.

Adminasratise uige
of Coun of Supenor
Trpunal: whn
deugnates panei:
ruies n statute 2nd
perunent Uv. proc.
appiv.

Panel Setoction

From jius by uate
Avvw taiteens, cach
|u| v -ll'l.llll'\ N
dtorney il une
phvsican: these
sclect’citizen
member from cournt
list. Judge provules
canaidates in case of
chailenge.

Written agreemnent
(sampl: suggests
party appointment).

Written agreement,
seiecuon trom panei
list or request 1o
court. Court
appoints neutrals or
members if falure 10
agree w:t.in
satutoTy ume.

Judiaal referee
sriecient by court
adininisratorn
parnies sciect wihers
b I fram court-
estatdished lists.

Wniten agreement.
Review panel mnav be
denignaterd under
igreement or by
parues.

Adm. judge
deugnates three
from hst prepared
Hv Sev s of Heann as
recnmmeniicd by
:ned. and bar assns.
tf parues object.
replacement mace.

Panel Composition .

3.2 MDD, 2 aues ase )
| auren ~

3: onlv one cars be MD
or hos rep.

3 for clams over
$10.900 or more tnan
2 parties: else 3.
drawn (rom panets
{for each
congressinnal disnct)
cumpnea of 12 auvs.,
12 MDs. 12 hosp.
reps.

P

3. b auv o dup L
Sudge {gniniad
referechairmani, |
med. practitwner, |
tayman. List ids
supenof (our dist)
seiected by court
aiministRluf
composea oi i2
lavmen, 12 MDs. 12
DDs. IT
Chirooractory: 12
RNs. 12 Husp. reps.

Wnitten 3greement v
f review panci
chosen: 3 aive, 3
proviters. i circun
court judge icharman
with no vexes.

3: aus. as preucent:
med. rev. oi caegos
af idefend: rep o
pubbic unerest not
auts. or provideri.

‘ . . N

o loteer ronrt eonnrmation of an arevciton suGrt.
poud Joct uf jemioal srocenurad floa No tew tinal u

puen. Thu court achion U appraiadie o ih-

Bdraas

.



State and Regional Plans

Long before passage of medical malpractice statutes, a
few ragional plans and programs were in existence. The Ross-~
i Loos Clinic of California introduced arbitration a half
century ago (1928) as part of the subscriber contract. The
first Kaiser plan, following this model, started in 1971 and
was extended to other gqroups in 1975 anéd 1975. Until recently,
they were the furdamental source for case experience (except for
some cases where both parties stipulated arbitration after
claims were filed).

In July 1969 the California Hospital Association and the
California Medical association jointly sponsored the first
hospital-based arbitration experiment. Affecting initially
eight hospitals in the Los Angeles area, the program has
gradually been extended to over 260.

In 1976, Heintz compared the experience in these hospitals
with that of eight similar hospitals using litigation. He found
the arbitration group had relatively fewer claims, faster settle-
ments and lower defense costs. There were only a few arbitration
cases concluded in this period (1969-75), but the mere existence
of arbitration seems to have had a salutary effect.l/ An update

2/
of this study has established that the trend has continued.”

; 1/ Heintz, Duane d., An Analysis of the Southern California

i Arbitration Project, January 1966 through June 1975, NCHSR
' i Research Report Series DHEW Publicatiocn No. (HRA) 76-3159
DHEW, National Center for Health Services Research (1977);
Arbitration of Medical Malpractice Claims: Is It Cost
Effective?, 26 Maryland L.R. 533-552 (1977)

v 2/ Heintz, Duane H. "Medical Malpractice Arbitration: A
- Successful Hospital-Based Application” Insurance Law
Journal No. 680, Sept. 1979, p. 515-523.
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At of the end of 1978, the AAA found fourteen plans or
programs under which cases may be voluntarily filed for arbi-
tration. Some plans were dropped or modified to comply with
new malpractice arisitration statutes with respect to notice,
arbitrator selection, or administration.

Malpractice arbitration programs and individual submission
agreements, however, are not affected by any of the new
screening laws, mandatory or voluntary. By present or prior
agreement, they can avoid the courts and pre-trial procedures.
For example, the mandatory screening law in New York, in effect
statewide since 1974, has not precluded use of the arbitration
programs of Suffclk County (post-claim) or the New York State

Medical Society Hospital Association (pre-claim).

Characteristics

Cf the fourteen plans, eleven were established since

1972. They differ widely in type, claims covered, jurisdiction,

sponsorship, and activity. The most significant of the active
programs is the California Hospital-Medical Aséociations (CHA-
CMA) project, which grew out of the earlier experiment.
Movement has been from southern California northward. Tha
most recent interest expressed has come from the larce hospital
complex of the University of California (San Francisco) and
physicians and other affiliated with the university. The Los
Angeles branch of the University adopted arbitration early in

the decade.
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The fourteen plans are located in eleven states. California
has three, New York two; Connecticut, Illinois, Massachusetts,
Minnesota, New Mexico, Pennsylvania, Virginia, wWashington, -and

Wyoming have one each.

Health Care Organizations

Arbitration for resolving medical malpractice claims is
likelv to be adopted more actively by group health care agencies.
According to a review by the Office of Health Maintenance Organiza-
tions of the Department of Health and Human Services, a substantial
number have arbitration provisions as part of their subscriber
contracts. The Ross-Loos provisions, the first so established,
have been retained under new ownership by Insurance Company of
North America (INA). The largest aad most influential is the
Kaiser Foundation Health Plans netwcrk, covering three million
subscribers under four azbitratibn plans: Northern California,
Southern California, Oregon-Washingten, ard Hawaii. The Kéisef

programs in the Cleveland a2nd Denver regions do not use arbitration.

Acceptance by Physicians

Many physicians, on their own initiative or through pro-
fessional association membership, include arbitration provisions
for crffice practice. AAA surveys have not yet been able to
estimate the breadth of such activity, but a 1976 survey by
Medical E£conomics establishedé that 5° percent of the respondents
favored arbitration.l/

Heintz points out the "receptivity" of physicians to the

(California) axbitration project was excellent. Many of the

physicians responsible for more than 90 vercent of patient

I/ Peck, R. L., Binding Malpractice Arbitration: Most Doctors
Are For It, Medical Ecconomics at 135-140, April 4, 1977.
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admissions to the participating hospitals signed.
In Michigan, hospital compliance with the arbitration law is

based on the percentage of doctor's agreements.

Accpetance bv Consumers

It is difficult to gauge the attitudes or positions nf patients.
Most freguently cited as reflecting their approval is the
statistic drawn from the california hospital project: of nearly
500,000 admissions, January 1, 1970, through June 30, 1975, less
than one percent rejected the option initially cr revoked it
within thirty days of discharge. Some patients (or their
attorneys), however, contested the legality of the agreements
afterward, since the hospital admission form at that time
assumed agreement unless arbitration was rejected. The current
forms receive positive acceptance and recent figures show some
70-75 percent approval. ‘

At the height of the crisis, when news media brought some
of the issues to the public, a 1975 Gallup poll reported that
of those questioned more than two to one favored arpitration
over courts for settling medical and surgical disputes.

The most recent inquiry into consumer attitudes was made in
1976 by telephone interview of 1500 Ohio residents on all aspects
of health care and medical malpractice. To the cuestion, how
would vou rate "a requirement that patients agree to arbitration
of malpractice claims" (-he patient and the doctor would appoint
skilled arbitrators to settle malpractice claims), 67.1 percent

1/
indicated support.

1/ Blackwell, R. and Talarzyk, W., Consumer Attitudes Toward
Health Care and Medical Malpractice (Columbus, Ohio, Grid,
Inc. 1977) at 40-41.
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B. Court Cases

Almeost since passage, malpractice legislation has been
challenged on constituticnal grounds. Issues have included
objection %zo:

-various compulsory insurance provisiorns;
-tort reforms--statutes of limitation, ceilings on
recovery, pleadings, changes such as collateral

source rules; 1/
*provisions ror screening and arbitrzticn

The screening or medical review ranels came under the most
severe attack, predicated on equal protection, due process,
and restriction on right to jury trial. Several, as noted, were

found unconstitutional in whole or in part.

Constitutionality and Application of Arbitration Agreements

Throughout the period of priQate and public institution of
arbitration in this field, there have been no successful
challenges to the constitutionality of voluntary binding
arbitration.

Although histcrically, arbitration has been called an
unconstitutional or impermissible usurpation of the judicial
function by private adjucicators, its voluntary use for commer-
cial and other civil disputes has been accected and approved
repeatedly by the courts. The finality of arbitration and the
substitution of an alternative expert or impartial tribunal for

court and/vr jury has not been held to ke a deprivation of any

17 Comment, An Analysis of State Legislative Responses to the
Medical Malpractice Crisis, 1975 Duke L.J. 1417. See also
Ladimer, Irving and Brown, Laura F., iedical Malpractice
Arbitration: An Annotated Biblicgraphy. American Arbitra-
tion Association (1977) (Sac. 11).
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inviolable right. To the contrary, a fair arbitration agreement
has been recognized as providing another forum which the parties
might accept before or after a claim. Since 'oluntary binding
arbitration offers finality, privacy, informality, speed and
economy along with required due process, mutual selection of
these advantages in exchange for the court process has been
recognized as a proper, effective choice.

Accordingly, arbitration awards have generally been enforced
in all jurisdictions unléss there -has been violatipn of due
process in conduct of the proceedings, selection or actions of
arbitrators, failure to disclose essential information or clear
mistabke in the application of the terms of the agreement to
the issues. Where a defect is found sufficient to vacate the
award, but the agreement is valid, the case is returnable for
proper arbitral proceedings and does not become subject to
litigation.

Since arbitration is fundamentally founded on contract,
some maintain that it does not apply fairly to a conventional
hospital-doctor patient relationship. It is argved that con-
tracts based on such relationships are, by their nature,
adhesion contracts, because of the premised superior position
of the provider and the relatively subordinate and dependent
position of the patient who is thereby subject to direct or
implied coercion or duress. Also, some consider that :nany
if not mcst patients cannot understand the meaning or signifi-
cance of arbitration, and certainly not at a time of medical

need. Finally, others deem it unfair or not properly
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informative to ask a patient to sign an arbitration agrzement
in advance of knowledge of the condition or treatment that might
give rise to a claim. In short, the fundamental argument holds
that there can be no meeting of the minds in this context
sufficient to create an enforceable contract.

The principal case, interpreting and upholding the validity
of voluntary contractual arbitration, is Dovle v. Guiliucci
(62 cal. 2d 606.401 P. 241 (1965)) decided by unanimous
opinion by the California Supreme Court in 1965. The case
presented a challenge of an arbitration clause by a member of
the Ross-Loos Medical Group {Los Angeles) on behalf of his minor
child who was allegedly injured because of negligen* treatment
by a Group physician. The provision, which had appeared since
the first health insurance contracts reads:

"In the event of any controversy between a
Member (whether a minor or an adult), or

the heirs-at-law or personal representatives
of a Member, as the case may be, the Ross-
Loos (including its agents, employed physi-
cians or employees), whether involving a
claim in tort, contract, or otherwise, the
same shall be submitted to binding
arbitration. .."

The member-father maintained that arbitration could not be
imposed as a condition of membership and use of the health
services and, further, that it could not apply to his child.

Since parents have authority to éontract on behglf of their
children, the court reasoned that the arbitration provision
was legally binding on the child who had received care under

terms of the agreement. The Secretary's Report on Medical

Malpractice commented on this case: e
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"By validating the above agreement, the court
in effect held that the provision requiring
arbitration was not invalidated by the doc-
trine of adhesion. Under the doctrine of
adhesion a contract may be invalidated where
one party, in an inferior bargaining position,
is forced to sign a contract or forego an urg
urgently needed service from one who is in

a superior bargaining position. Since the
provision was a part of the total health
insurance package negotiazted in advance, the
problem of adhesion was obviated.”

The case was decided under the modern arbitration law of
California which hold pre-claim agreements as enforceable.
The court underscored the state's interest in arbitration
and asserted that arbiiration "was a reasonable restriction,

for it does no more than specify a forum forthe settlement

of disputes”; it does not create any substantive change.

Constitutionalitv of Michigan Law

Although the constitutionality of arbitration for medical
malpractice was raised in California and other jurisdictions
in specific cases, only in Micnigan was the arbitration
statute attacked. ArBitration generally has been upheld
but in Michigan particular provisions of the malpractice
arbitration law were contested as discriminatory and biased.
Soon after passage of the law, lower court cases split on
this issue.

Recently, however, the Michigan law was sustained in two
cases at the aprellate le&el following several constitutional
challenges in which lcwer éour:s issued both positive and

negative readings. These guesticned the statute's inclusion
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of a health piovider as one of the three nutually selected

arbitratory, the notice and offer civen to parties on hospital

1/
entry and the right to chcose a .oUTt review.

R i et |
s oo amrpatretrd

In the first case, a three-juige court, affirming a trial
court decision, concluded that (a) presence of a health zare
member on the arbitration panel did not constitute bias or

violation of due process (b) the statute doos not deny a con-

Ve e mem e ym—— ga

stitutioal right in permitting the patient to choose arbi-

tration and waive a jury trial and (c) the arbitration agree-

ment, signed at hospital admission, is not a contract of

e e

adhesion. (Brown v. Dr. Thiek Sianag ard Sinai Hospital,

Mich. App. No. 45249, June S, 1981.)

{ A companion case (decided by the same court on the same
day but before two different judges similarly fcund the law
congtitutional on essentially the same issues.and reasoning.
All three judges held that the arbitration agrecement is not
adhesive since "the patient is not required to sign the same

as & condition of admission or treatment”, even though the

patient's situation and the coercive hospital setting makes it
difficult to refuse. The presiding judge dissented, in

part, on the composition of the arbitration panel, holding
that the statutory raguirement of a health provider rendered

17 "The allegation of bias through inclusion of doctors on

_ - the panel was also raised in a challenue to the Wisceonsin
'} screening law. The Supreme Court held that health pro-
viders as panelists are not per se orejudiced. Moreover,
the technical issues before the panel require such
expertise (State ex rel. Strvlowski v. Edwin M. Wilkie
261 N.W. 248 474,1978). Simiiarlvy, the Massachusetts
Supreme Judicial Court upheld the consrisutionality of
the state's screening law which was challenged ia part on
this grourd. (Paroc v. Longwood Hospital, 369 N.E. 2d

985 (1977)).
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the act unconstirutional in this respect "for failure to

provide for a facially fair tribunal.” (Morris wv. Dr.

Metriyakool and S. Macomb Hospital. Mich. app. No. 46598,

June 5, 1981.)
He agreed that the act was not unconstitutional or uacon=
scionable as depriving a patient of the right to "court

access”. Although the patient knows that execution of the

‘arbitration ajreement is not a prerequisite to care, the

coercive atmosphere presented by the timing of the offer and
the circumstances within the hospital may make patients believe
"they will receive better care or at least te treated better
by hospital staff if they executa the agreement®. He also
suggested that the patient's need for care may make him
unable to appreciate the nature of arbitration. "The patient
may be willing to sign anything handed to him". In view
of this, the judge commented that the execution of the arbitra-
ticn agreement prior to admission or while in the hospital
"represents bad policy® but he explains that "policy-
maxing is a legislative prerogative®, noﬁ to be lightly
overturned by the courts. Although the legislature has
endorsed practices he Lelieves are objectionable,le would not
£find the statute constitutiorally deficient or wvoid cn the
basis of a difference in policy determination.

3oth caszes arose on notions by the hospitals and physicians
to ccmpei arbitration wnen the plaintiffs sued in court,
despite the existernce of prior signed arbitration agreements.
Although these cases mav be appealed to the Supreme Court

they stand at present as the utterances of the highest

Michigan courts so Zar requested to rule on constitutional aspects.
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Decided unanimouslv under the arbitration law of California

which holds pre-claim agreements as enforceable, the court

underscored the state's interest in arbitration; it asserted

that arbitration "was a reasonable restriction, for it does no

more than specify a forum for the settlement of disputes.” It

does not create nay substantive change.

Sicnificant Cases

Madden v. Kaiser .Foundation Hospitals sustained the

arSitration agreement between é health care organization and the
Board of Administration of the State Employees Retirement System
as to an enployee who claimed lack of knowledge of details.L/

It was declared not to be an illegal adhesion corntract.

The employee contended that the arbitration provision was
includeé in the group health contract in 1971, six years after
enrollment, without her knowledge or approval. By unamimous
opinion reversing the lower court, the authority of the state,
as principal, was affirmed as an agency entitled to act on

behalf of its employees.

In Union Labor Life Insurance Co. V. Doerrie the lower

court declined to cczple arbitraticn under a group disalility
2/
insurance policy.— The policy contained an arbitration clause

but the emplovees of the policyrolder (a uniun) were not direct

£7 Maccen v. Kaiser Foundation Hospitals (17 Cal 3¢ 699,
131 Cal. Rptr. 882, 1976).

2/ Unicn Labor Life Insurance Co v. Doerrie (48 Cal. App.
3d 496, 1975).
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partias to the agreement and thus could not be bound by the
voluntaryvdecision of the union as their agent. The court
declared that in voluntary arbitration, unlike that mandated
by statute, the bases for agreement and for agency authority
are questions of fact. The case was returned for such deter-
minaticn.

Wheeler v. St. Joseph Hospital held unenforceable a

hospital agreement, the terms and conditions of which precluded
a patient's valid assent to arbitrate.—/

In 1971 Wheeler signed Conditons of Admission which
included the "Arbitration Cption” providing for arbitration,
unless marked negative or canceled within thirty days of dis-
charge. 1In 1972, Mrs. Wheeler, the claimant, was appointed.
guardjan ad litem, because of her husband's incompetence following
the operation. She worte the hoépital at once that she did not
wish to be bound by the arbitration agreement.

The appeals court, however, found that the agreement did
not fulfill the requirement that it must be "openly ard fairly
entered into."” In view of the nature of a medical services
transaction, it found the procedure used to obtain agreement

and the loss of court process beyond any reasonable expectation. -

Wheeler has in large part been overturned by Georcia Lamb

v. Holy Cross Hospital, in which the patient unsuccessfully

arqued that the arbitration clause was not understood; this
2/

decision was affirmed on appeal.”

17 Wheeler v. St. Joseph Hospital (63 C.A. 34 345, 133 cal.
Rptr. 775, 1978, hearing denied, Jan. 19, 1977).

2/ Georgia Lamb v. Holy Cross Hospital (Cal. Civ. MNo. 52310,

Ct. or Appeal, 2nd Dist., 1977). : 3
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The two cases were based on agreements by a mother for a
child. The Watley case involved a claim on behalf of a child _
of a pregnant woman who had signed a hoSpital agreement.l/ The
court denied the motion to compel arbitration, on the grounds

that a minor could not be bound by a parental agreement. The

case was distinguished from Doyle v. Guiliucci, which found

that minors could be assured of benefits of a group contract
only through their parents.

The nost recent case, Ramirez v. Superior Court, Santa

Clara Co. (163 Cal. Rptr. 223 (Cal. App. 1980)), goes further in
interpreting the new statutory provision which sets out the
language and elements of an arbitration agreement. Mrs. Ramirez
brought her nine-month infant, who had been running a fever,
to the hospital. The Spanish version of the admission form,

which was given to Mrs. Ramirez,included the notice "By this

contract you are agreeing to have any issue of medical malpractice

decided by neutral arbitration and you are giving up vour right
to a jury or court trial. . .".

The emergency room physician sent the child home without a
diagncsis. It turned out she had meningitis and she was left
with paralysis and residual blindness. Mrs. Ramirez sued the
hospital which replied by a motion to ccmpel arbitration. The

lower court upheld the agreement because it met the statutory

£7 Roy Watlev, et al v. California Hospital Medical Center,
Super. Ct. Cal. L.aA. County, Div. No. 119890 (Cct. 10, 1975).
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! requirements, despite the mother's contention that she signed

the paper but did not read it because of concern about her
: child. The appellate court reversed, however, stating that
legislation cannot establish a conclusive presumption that a
plaintiff agrees to arbitrate and waives the right to trial by
jury. The statute must permit a party to challenge the agreement
on grounds of coercion or misunderstanding. The case was
returnad to the trial court for reconsideration of the factual

situaticn.

! Physician's Office Arbitration

Several cases involving agreements offered to patients
by physicians in office practice established the application
of arbitration in this situation.
A Colorado appeals court held that a trial court properly
dismissed a malpractice action once the court had found a wvalid
1/
agreement to arbitrate.” ~he agreement stated:
In the event of any controversy between the PATIENT
or a dependent. . .and the ATTENDING PHYSICIAN
(including its agents and employees), involved in
a claim in tort or contract, the same shall be
submitted to binding arbitration.
Tne trial court had rejected the patient's claim that he could
not understand English, was unaware of the content of the
agreement, had not -onsented, and thus the arbitration clause
was invalid. The court found that the patient not only under-

stood but had been helped by his wife who "spoke English with

clarity and facility."

17’ Guthrie v. Barda(533 P. 2d 487 (Colo. 1975}).
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The ruling was based on common law principles of contract,
gince the 1975 Colorado modern arbitration law had not yet
been enacted.

1/

Linden v. Baron is an even more receat care of this type.

Here, a New York doctor petitioned the court to stay its pro-

ceedings in favor of arbitration because the patient had

signed an agreement. The "oifice agreement” was one of the

early forms developed for the New York State medical and hospital
arbitration plan.

The patient conceded that she signed the arbitration agree-
ment, but not voluntarily. She was European-born and had
considerable difficulty with English. There was also evidence
that the agreement was never explained or discussed. The
court set aside the arbitration égreement saying:

Wnile there can be little doubt that a patient
and physician, both with full knowledge of the
facts and circumstances, may enter into L—an
arbitration_? contract of this kind relating to
possible future acts of malpractice by the
physician, such agreements must always be
looked upon with a critical eye in view of the
unevenness of the relationship between
physician and patient.

1/

In another New York case, Hubbard v. Cohen  the New York

County Supreme Court, a lcwer court, declined to compel arbi-
tration based on a doctor's agreement with a patient who
signed the clause before having an abortion. Althoughk the
agreement was accompanied by a letter explaining the nature

of arbitration, the ccurt felt that the language was not

I/ Linden v. Baron (NY Supreme Court, NYLJ, July 21, 1977).
2/ Hu =3 v. Cghen, (IIY Sucreme Cecurt, NYLJ, March 21, 1980).
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sufficiently informative for a lay person and that the letter
was not an integral part of the agreement.

The court concluded that "an arbitration agreement will
not be enforced unless it is mutually binding." Moreover,
the agreement covgred all claims except those a physician
might have for services rendered, namely, medical fees. The
court found no consideration on the part of the defendant doctor.

The Hubbard case referred to earlier cases in which the
New York appellate division affirmed a lower court holding
that, in a similar situation there was no reciprocally enforce-
able written contract. Also, the case referred to a New York
Supreme Court decision which similarly declined enforcement
because the urgency of the situation and lack of bargaining
position between the patient and a medical group did not

cdemonstrate the requirements of a coatract. (O'Keefe v. South

Shore Internal Medicine Assocs., NYIJ , Nov. 26,. 1979; Miner.. . --—

v. Walden, NYLJ, Nov. 30, 1979).

Comment

The types of agreements and court interpretations.necessarily
affect the use of arbitration in various jurisdictions and
situations. Generally, where there has been an establihsed
program cr statutory specifications outlining the requisites
of an arbitration agreement as in California and Michigan, objec-
tions are less likely to arise. Attorneys become acquainted with
arbitration for medical malpractice and learn how to use the

process effectively.
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On the other hand, where there is no history or cuideline,

patients who sign agrezments and later seek to revoke them are
often in better rosition to claim chat they were not fully
infor—ed or were under duress or coercion. Courts that have
not recognized that arbitration is essentially a change of

forum but not a change in basic rights to fair adjudication may

T el

conclude that any deviation from the conventional litigation
represents some deprivation. Thus a waiver or an apparent

' waiver of the jury trial is carefully scrutinized in light of

a relationship between the patient and physician or hospital.

"waiver of this right can only be made knowingly, intelligently
and voluntarily" and then, not "unless the condition of the
parties is clearly expressed in light of “he subscribers”.

Any such waiver would have to be strictly and precisely con-
strued against one who offers the agreement.

The principle of arbitration has been acknowledged and
favored in must jurisdictions and has been recognized as applicable
to medical malpractice cases as well as to others. It is there-
fore essential that part@es understand the elements of arbitration
; before making a decision. The procedural aspects should not impede

the constructive application of arbitration in this field.

- e st S TN ST TS

R i e e e e A R o e LA A 2 - 0 LN Nt dei t o
p ey s e




II. DESCRIPTIVE ANALYSIS OF MEDICAL MALPRACTICE ARBITRATION
EXPERIENCD

A. Introduction

This part describes 205 cases closed in the arbitration forum
during the period 1967-79. They comprise the unique arbitration
data base which includes all known casas administered by offices
of thz American Arbitration Association and a number of cases
voluntarily supplied by other programs or parties. The base does
not, however, include an estimated 40-50 cases which have been 4
conducted in the same period under arbitration provisions of the
Kaiser, Ross-Loos or a few similar health service programs in
California or elsewhere, and cases which were not administered
by any agency or under any program, but solely by the parties
under local arbitration law. Although some information about
excluded cases is known from secondary sources, full details ‘A-:
for analysis are rot available. . L

The first arbitrations for medical malpractice claims arose
under the clauses in the policies offered to members of the !
Ross-Loos Medical Group in Los Angeles as early as 1929, It
required submission of all controversies between the plan and f,
members to binding arbitration. According to the Secretary's
Commission on Medical MalpracticeI{ Ross-Loos dealt with 35
claims alleging malpractice since 1964, of which only three

were concluded by arbitration award. The others were informally

1/ Report to the Secretary's Commission on Medical Malpractice.
Report to the Department of Health, Education and Welfare,
DHEW Publication No. (0S) 73-89, January 1973. See also
Rubsamen, David S. "The Bxperleﬂce of Blndlng Arbitration ln
Appencdix to the Repert of the Secretary's Commission on
Medical Malpractlce (P. 424).
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concluded at some stage in the process leading to hearings and
arbitration. (Negotiation and disposition were likely influenced
by the fact that arbitration rather than litigation was stipulated.)
Some 35 years later, a similar arbitration program was
adopted by the Kaiser-Permanente health service programs in
Califofnia. In most of the contracts as presented or amended,
arbitration is the exclusive method for resclving claims which
may arise; Since the Kaiser system involved over a million
subscribers at the time of initiation of this provision, there
has been more use of arbitration. But, jurt as in the Ross-
Loos experience and, in fact, in the disposition of medical
malpractice cases generally, the very great majority have been
settled or withdrawn before reaching the tribunal, whether court
or arbitration panel. As of 1980, the Kaiser programs produced
40-50 arbitration cases. Several of these are among the most
critical and significant in arbitration literature since theyv
were contested and provoked court determinations regarding the

constitutionality of voluntary or contractual binding arbitration

1/

and the scope or application of an advance agreement to arbitrate.
AS a result, it has been possible to advance the major
arbitration programs sponsored by the State hospital and medical

societies for hospitals, physicians and medical serviczs throughout

I/ Doylé v. Guiliucci (62 Cal. 24 606.401P. 2dl (1965). This
case established the ccnstitutionality of voluntary binding
arbitration and validity of a provision in ihe Ross-Loos
contract apolying a member agreement to a minnr. See also
Madden v. Xaiser Foundation Hospitals (17 Cal 3d 699, 131
Cal. Rptr. 882 , 1976). This case confirmed the constitu-
tionality of arbitration under the California law and its
application to a member of an organization which had a
contract for health services.
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California.

Although there are some 14 arbitration plans, sponsored by
medical.hospital and legal associations, insurers and state
programs, as described in Chapter 1, availability does not
appear to have resulted in activity. The largest number of
cases came from a special pirygram initiated by an insurance

company, Casualty Indemnity Exchange, operating in California,

Colorado and New Mexico, which gave premium discounts to physicians

who offered arbitration agreements to patients. Not all such
cases were reported for inclusion in the data base and, likewise,
arbitrations under similar insurance inducements or party

agreements are omitted.

B. Composition of Cases in Data Base

The 205 cases in the base are characterized by place, time,
type, parties to agreement, administration and authority (statute
or voluntary program). Although all cases in the data base have
in common some type of voluntary entry and binding disposition,
they encompass a wide variety of styles and applications. These

may exert substantial influence on the kinds nf cases accepted,

the processing, the cost of administration (or non-administratior.),

and the possibility of contest. Nevertheless, the arbitration mix
represents a cohesive and essentially consistent body of data

from which policy determinations and administrative judgments

can be made regarding the value of the forum for the particular
type of case to be adjudicated and the formats which may te

decigned and utilized.
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C. Concept of Forum

The descriptive analysis and later comparison with litigation,
is based on the concept of forum, that is, that arbitration in its
various formats and styles presents and represents a distinctive
method for management and adjudication of claims and cases. This
study is limited to those which arise from personal injury claims
of negligence and other causes of acticn in the medical and
health field, commonly understood as medical malpractice. With
few exceptions, these involve alleged errors of omission or
commission (negligence, substandard performance or similar
derelicticn) on the part of a professional and associate or an
institution in providing medical diagnosis, treatment or after-
care. The common claim is for damages to recover less due to
nature and severity of the injury. The tort system, reguiring
proof of fault as the basis for liability and indemnity, applies
to arpitration as well as to litigation, but the process for
determination differs substantially.

Arbitration has been used effectively aﬁd successfully in
other fields. The question which this analysis seeks to answer
is whether and how a private forum which offers and reguires a
binding determination, if accepted, can satisfactorily serve
this aspect of the heatlh field, the parties, and the legal as
well as medical practitioners who Qse +he system. Are the
products or results different fro~ litigatien? Or, are the
processes better than those for litigation, so that, given
opportunity or choice, arbitration may be selected as the

preferable or optimum method?
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In this part of ~ha study, the closed cave data are considered
solely in descriptive terms, not in comparison with conventional
or modif d litigation. Although it is racognized that arbitra-
tion or any other method is generally assesgced in terms of the
majority or prevailaing approach, i.e., litigation, it is important
to have an objective view of the procesa through analysis of its :

own characteristics.

D. The Analytic Theme

The analysis proceeds on the theory that arbitraticn as a
forum be exemplifi:d and illustrated by the (a) nature of the
cases and the parties and (b) outcomes in relation to input.
The analysis considers not only cases which were concluded by
arbitration award but also those in which claims were resolved
by se.ttlement or withdrawal prior to award, but after entry
via demand for arbitratizn. In addition, the analysis takes
into account kaown cases which entered the forum but which were
removed either by court order or party decision to go to court
for conventional disposition.

The underlying premise of the study is that arbitration
can and does influence the process and outcome of the claim or
case. The descriptive analysis employs the case as the unit
for discussion, that is, based on the incident and involving
all parties on both sides. The later comparison uses both the
claim as unit, that is, from the roint nf view of each defendant
against wnom a claim has been lcdged ard recovery requested and
the case, as appropriate. Both approaches are essential for an

understancding of arbitration and for compariscn with litigation.
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E. The Data Base

The data bagse represents closed cases available to the
Research Institute baised on two criteria: (a) those known to
have entered voluntary arbitration for which there was infor-
mation on closure and (b) those with sufficient information to
provide a substantial amount of data required for analysis.

The coding definitions and the systems employed for the
items selected for analysis is explained in the accompanying
Informaéion Manual. The Manual describes the data base in

detail and includes the capture forms.

Ccntext of the Data

Data wWere sought, mainly from insurance reports and
AAA files, where appiicable, for all claims arising from those
incidents which produced at least one claim known to have
enterad voluntary binding arbitration (i.e., any claim for
which an arsitraticn proceeding was formally initiated by
either side). But not all <laims arising from these iacidents
entered or were resolved in arbitration. For a minority,there
wZs no prior or later agreement to arbitrate, and thus no
demand for arbitration. Of those which did enter arbitration,
a few were subsequently removed to court for resolution.
Occasionally, other claims in the case, i.e., from the same

incident, were resolved in a "forum straddle", i.e., while

formal proceedings were pending both in arbitraticn and in court,
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neither having been established as the primary forum for adjudi-
cation. Ir sum, not every claim generated by an incident which
led to an avbitration proceeding entered arbitration, and not
all claims w ich entered arbitration were resolved there.

These situations arise because arbitration is a diversicn
from conventicnral litigation and becomes available upon agrzement
of the parties .ina advance of an incident, or afterwards, where
an incident gives rise to several claims. Unless the parties
decide or are required to processthem together, it is possible
that one claim will be arbitrated and another litigated.

More likely, however, particularly in the beginning of an
arbitration program when validity or application may be contested,
the claimant may sue rather than arbitrate. The defendant may
then request the couvrt to comnel arbitration. If the court
agrees or the parties stipulate, the case will then be filed
in arbitration (or i* may be settled becfore). Sometimes, the
defendant will not seek to comprel arbitration. This usually
happens when there is some doubt about the initial agreement,
its application or the comprehension of the parties. Occasionally,
after the claimant initiates arbitration, the defense may
challenge the agreement:; the case may then be removed to court
cr returned to arbitraticn.

The possibilities are i:lastrated in the accompanying figures
which show what can ensue when (a) claimant initiates an arbi-
tration proceeding ({(Figure 1) or (b) claimant £files a lawsuit

(Figure 2). Ia both situations, defense may agree or challenge.*

=

Cnailenge by the defense is demonstrated by initial filing in
arbitration to stay the court action. The court defendant then
“echnically becomes the arbitration claimant and the court
plaintiff (injured party) becomes the arbitration respondent.

But, in the oroceeding ghe injured party must, as always,
bear the burden oI proof.
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The figures show which forum is established and which cases

eventually appear in the data base.
These situations obviousiy arise only where there is a
so-called preclaim agreement in which there may be a difference

between the original and later intent. Where there is a post-

claim understanding, both parties submit to arbitration after
the incident or claim and would have no reason to remove the

case to court.

Cases subject to arbitration: Because they could rot

readily be identified, no data were sought for any claims
arising from incidents which did not lead to an arbitration
proceading, even though cne or more of such claims was subject

to arbitration by virtue of an arbitration agreement signed

prior to the incident. This could occur where the arbitratien

e ot

! agreement was not invoked, or was challenged in court without
an arbitration proceeding being initiated, or where the matter
was resolved by party action without the filing of any formal

Co proceedings.

The relative number of such claims is unknown. Since
insuror closed claim reports do not necessarily indicate whether
! ) an arbitration agreement existed, there is no practical way
to identify these claims. However, their number is believed
to be substantially larger than the number of tlaims which eater
arbitration. In any event, the relative size of these two

bodies of claims may b2 important in reccgnizing a fundamental

. - . .
difference between arbitration and court systems. Of all tne

claims subject to the jurisdiction of each, formal proceedings
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f are initiated for some, and the remainder are resolved in some
. way without an arbitration or a lawsuit being filed. If the

i proportion of formal £ilings to informal party resolution differs
l substantially between forums, that difference may reflect a
characteristic difference in the way arbitration and the courts
operate as claim-resolution systems.

Although it is important to understand when and how parties
negotiate toward disposition, either by informal bargaining or
formal proceedings in ~=ach forum, current cdata do not provide the
relative numbers of cases 1andled in each way. It is likely
that the nature of the ultimate forum will influence the strategies
and, arbitration in comparison to litigation, may be preferred t e
or avoided on this basis. However, it would be essential for
attorney who may have a choice to have some understanding of the
treatment of similar cases in each fcrum. In effect, this is
the objective of this study. A further discussion of the
estimates of the number of cases in each forum which are subject
to each jurisdiction and submitted to formal proceedings as
well as the stage of settlement is presented in the ccmmentary

relating to the comparison between arbitration and litigation.
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% F. Case Sources

. State and Program: Nearly two-thirds of the 205 cases_examined

here occurred in California, with most coming under the State
Hospital and Medical Associations' joint program., begun in 1969.
i The next-largest group of cases, 12%, came in Michigan under the
‘ statutorv program begun in 1976. California and Michigan together
were the source of nearly 78% of all cases (Table l1). They con-
tinue to be the only jurisdictions where malpractice arbitration
is widely used, i.e., where arbitration agreements are routinely
signed by thousands of patients entering many different hospitals
or in many doctors' offices, and substantial numbers of claims
subject to arbitration under such agreements have arisen over
gseveral years. Since 1975, some 500 arbitration caces have been
filed under the statewide programs in California and Michigan.
Since the bulk of these cases were filed only after 1977, most
are still pending resolution.

Only about 22% of the cases examined came from states other
than California and Michigan. Nearly half of these--22 cases--
were processed in New York between 1972 and 1976 under the
Suffolk County Medical Society/Bar Association plan. Mot used
since 1977, this program was redesigrned in 198C. (The new
program is administered by the AAA and accepts cases of all
types.) The remainder included 9 cases from Washington's Seattle-
area plan, 4 cases were from the Minnesota Bar's plan covering
the Minneapolis area, and 1l cases scattered over nine other
states (Table 2) . Currently, there is little or no case activity

. uncer each of these programs.
About B80% of the 205 cases examined arose urder arbitra-

tion plans or programs broadly adopted by health care
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totals:

101
base: 205 cases

table #1

State where arbitration took place

no. of rel cum
state cases freq. (%) freg (%)
California 134 64.5 64.5
Michigan 25 12.2 77.6
New York 22 10,7 88.3
% .shington 9 4.4 92.7
Minnesota 4 2.0 94.6
Colorado 2 1.0 95.6 .
Connecticut 2 1.0 96.6 %ﬁ
Georgia 1 0.5 97.1 ®
Maryland 1 0.5 97.6
Massachusetts 1 0.5 98.0
tlew Jersey 1 0.5 98.5
Pennsylvania 1 0.5 99.0
South Carolina 1 0.5 99.5
Virginia 1 0.5 100.0

14 states 205 cases 99,3%
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table §2

Arbitration plan or arrangement

102
base 205 cases

type of plan no. cf rel adjusted

or arrangement cases freq (%) freq (%)
private, statewide 100 48.8 49.8
private, local 37 18.0 18.4
statutory 25 12.2 12.4
single-practitioner 20 9.8 10.0
ad hoc arrangement 10 4.9. 5.0
single-insuror 8 3.9 4.0
single-~aqgency 1l 6.5 0.5

unknown 4 2.0 missing
total: 205 100.1 100.1

N=205 cases

99 €
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providers and practitioners and their patients. Half came
under the statewide, privately sponsored California hospital-
medical program. Local (county or regional) programs accounted

for another 18%, and Michigan's statutory program generated

12%, as noted. The remaining 20% came under plans or arrange-

ments that had relatively restricted application, for example,

relating solely to an individual medical practitioner, or
to just those practitioners insured by a single company under
a particular type of policy. (Table 3)

Type of arbitration agreement: Better than three out

of every four arbitration agreements in the cases studied
were made preclaim, before any claim existed; less than one
agreement in four was entered into Egggplain, after the
claim had been asserted (Table 4). Since 1977, arbitration
in roughly nine of every ten cases filed has been pursuant

to preclaim agreement. Generally, the several local programs
providing for postclaim submission of claims to arkitration
have had few or no cases.

Only the statwide, hospital-centered prograns in
California and Michigan, both oreclaim, have really taken
hold; thus hospital-patient arbitration agreements were
the basis for better than three out of every five cases.
The total of such agreements signed in California alone
since 1969 probably runs to several million. BY
contrast, arbitration agreements in all states between

doctors (or other medical practitioners) and patients
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¥ base: 205 cases
i
table 83
Parties to arbitration égreement
no. of rel. djus
agreement cases freq (%) ?rgq ff?
hospital-patient 124 60.5 62.0
doctor-patient 44 21.5 22.0
F
] ; other practitioner patient 3 1.5 1.5
L mixed 29 14.1 24.5
.
Lo unknown : 5 2.4 missing
: L
: total: 205 100.0 100.0 =
8.
- N=205 cases
.
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base: 205 cases

table # 4

Time of arbitration agreement

no. of rel adjusted
cases freq (%) freq (%)
; preclaim 158 77.1 78.6
| postclaim _ 43 21.0 21.4
. l unknown 4 2.0 missing
; total: 205 100.1 . 100.0 3

o/

] 11=205 cases
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probably number only in the tens of thousands. The relative
frequency of cases arising from the two types of agreement is
clearly not proportional to their respective numbers, howevei.
Perhaps only one in a thcusand preclaim agreements may result
in an arbitration case, while generally every postclaim agree-
ment results in a case. Most postclaim agreements have invelved
only physician defendants and not hospitals, whereas both a
hospital and one or more physicians are party to most preclaim
agreements. This pattern reflects principally the types of

programs established for hospital and physician, respectively.
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Administration: Some 74% of the case examined were brought

under the aegis and rules of a neutral administrative agency.

The 6% of cases which were non-acdministered, were conducted underr
aprlicable statutes by the arbitrators Aﬁd parties themselves. !
In the data base all entries in this category were ad hoc post-
.claim closed cases under the New York Suffolk plan:; however,
other non-administered cases may and do come under pre-claim
arrangements. Abcut 98% of administered cases werxe filed with
American Arbitration Association.offices in seven states; the
small remainder were administered by a bar association or medical
socie4ty as provided under the local arbitration programs con-

cerned (Table &).

Time frame: The incidents giving rise to the cases in the |
base occurred over the twelve-year span from 1967 chrough 1979.
However, most incidents (about 61%) occurred in the four-year
period 1974 through 1977. Correspondingly, most of the ensuing
arbitration proceedings (also about 61%) were initiated in the
pericd 1976 through 1978, and most (62%) were concluded in the
period 1977 through 1979. Accordingly, the bulk of data for the
205 cases examined are for cases guite recently closed, gener-
ally after a two-to-four-year period from incident to closure. (Table &}
In medical malpractice, action begins when a claim is
reported to the insurer. At that point the insurer establishes X
a file and sets aside an estimated sum for potential liability
frex the point of view of the insurer. 1In the data base, only
two-thirds of the closed cases had information on this data item.

In the nine-y=ar span, 1969-1978, for which there are ficures,
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about half are clustered in 1974-77 corresponding to a similar
concentration of reported irncidents. Obviously, these do not
necessarily relate to the same cases. (Table 7)

An interesting feature of arbitration is the basis for
agreement. As explained, most cases arise because ¢f a pre-
claim or prior patient agreement to an offer by a hospital or
physician. 1In the data base, almost 95% of the closed cases
arose from such agreements. These were signed when the pro-
grams bacame active, principally in california and Michigan.

This is reflected in the fact that about three-fourths became

effective between 1973-77 among the cases examined. (Table 8)
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base: 205 cases

table 85

hdministrative authority for arbitration proceeding

no. of rel adjusted
cases freq (%) freq (%)
administered cases
American Arbitration Assocciation 167 81.5 8.9
medical society 20 9.8 9.8
bar association 6 2.9 2,9
non-administered cases
a/
ad hoc 11 5.4 5.4
unknown 1 0.5 missing
total: 205 100.1 100.0

N=205 cases

a/ cases brought to arbitration pursuant to postclaim agreement which were
not undexr the aegis of any disinterested administrative agency
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! 602Y/606Y/103
‘ base: 205 cases

table #6

Year of case incident and initiation and conclusion of arbjitration

Year Incident Arbitration Arkitration Median total
initiation conclusion time (mos.)
' no. D) cumt no. ) cum@ no. ) cumb no. ) cumi
1967 1 0.5 0.5
1968 1 0.5 1.0
1969 0 0.0 0.0
1970 13 6.6 7.7 1 0.5 0.5
; 1971 15 7.7 15.3 2 1.0 1.0 0 0.0 0.5
i 1972 12 6.1 21.4 10 4.9 5.9 4 2,0 2.4
| 1973 27 13.8 35.2 7 3.4 9.3 5 2.4 4.9
1974 32 156.3 51.5 23 11.3 20.6 S 2.4 7.3
1975 23 11.7 63.3 35 17.2 37.7 i3 16.1 23.4
1976 42 21.4 84.7 38 13.6 56.4 30 14.6 38.0
1977 29 14.8 99.5 51 25.0 81.4 49 23.9 62.0
1978 1 0.5 100.0 38 18.6 100.0 39 19.0 81,0
1979 0 0.0 0 0.0 39 19.0 100.0
unknown 9 missing 1l missing ~-
totals: 205  99.9 . 205 100.0 205  99.9 !

5 N=205 cases
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base: 205 cases

: table 87
| o/
Year claim first reported to insuror
no. of rel adjusted cum
year cases freq (%) freq (%) freq (%)
1969 1 0.5 0.8 0.8
1970 3 1.5 2.3 3.1
‘ 1971 7 3.4 5.5 8.6
l 1972 9 4.4 7.0 15.6
'1 1973 7 3.4 5.5 21.1
| 1974 24 11.7 18.8 39.8
1975 29 14,1 22,17 62.5
1976 10 4.9 7.8 70.3
1977 28 13.7 21.9 92.2
1978 10 4.9 7.8 100.0
unknown 72 35.1 nissing
not applicableE/ 5 2.4 NA
! total: 205 100.0 100.1
l N=205 cases
]

37 {.e., all defendants involved were either self-insured or uninsured
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table #8

Year of arbitration agreement

601 Y
base: 205 cases

no. of rel adjusted cum
year casas freq (%) freq (%) froq (%)
1969 1 0.5 0.5 0.5
1970 6 2.9 3.1 3.6
1971 13 6.3 6.6 10.2
1972 6 2.9 3.1 13.3
1973 20 . 9.8 10.2 23,5
1974 3l 15.1 15.8 39.3
1975 35 17.1 17.9 57.1
1976' 47 22.9 24.0 81,1
1977 33 16.1 16.8 98,0
19786 3 1.5 1.5 99.5
1979 1 0.5 0.5 100.0

unknown 9 4.4 missing
total: 205 100.0 100.0

N=205 cases



G. Characteristics of Injured Person

The principal in the malpractice case is the person claiming
injury based on alleged negligence or fault. Generally, this
person is the claimant or plaintiff but a survivor or dependent
may fiie an individual or joint claim.

Characteristics of injured persons were analyzed with respect

to age, sex, occupation and earnings. These factors qualify the
nature and severity of the injury to determine the indemnity
payable in accordance with the extent of liability attributed

to the defendant. For example, an employed younger person
whose earning capacity is impaired by the alleged malpractice i
is likely to recover more than a-. older retired person with the

same type of injury under simwilar circumstances.

Population of injured pexrsons e e e |

Sex and age: The population of injured persons (i.e.,

patients) whose care or treatment included the claim-producing '
incident (s) was 60% females, 40% males. Age at the time of

the (earliest) claim incident is known for three-guarters of

this population. Although the patients ranged from newborns

to octojenarians, 93% were ¢dults. of whom two-thirds were
between 21 and 50. Mean and median ages were 42.1 and 40.5 years,
respectivelv. Some 41% of the patient population were women
under 50, most in their child-bearing vears. Only 18% of the
population was over 60, which is noteworthy considering that
persons in that 2ge range constitute 1 disproportionately high
percentage of all patients (based on numbers of visits to

doctors and hosptials). (Table 9)
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201 X 202
base: 205 cases

table $9
a/
Ase and sex of injured persons
age  rangu all injured persops males {rmales
(years)
no. rel % adj no. adj. % nRo. adj. %
0 to 1 3 1.5 2.0 0 0.0 3 3.2
2 to 10 3 1.5 2.0 2 3.4 1 1.0
i 11 to 20 5 2.4 3.3 1 1.7 4 4.3
| 21 to 30 33 15.1. 21.7 10 16.9 23 24.7
! 31 to 40 32 15.6 21.1 8 13.6 24 25.8
41 to S0 27 }3.2 17.8 12 20.3 15 16.1
51 to GO 21 10.2 13.8 n 22.0 8 8.6
61 to 70 17 8.3 11.2 8 12,6 9 9.7
‘ .
over 70 11 5.4 7.2 5 8.5 6 6.5
h/ h/
unknown 53 25.9 missing 22° 30
total: 205 100.1 100.1 81  39.7 123 60.3
N=205 cases mean 42.171 yrs
: median 40.500
mode 38

range 83 |
t

|

/ 1.e., pacients

. « -' .
b/ Male-female total for which age is unlnown is 52 ~ather thaa $3 because in one
case the information available did nct indicate whaether thae ininred neavgAn wag
mal> or fermale. .
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The ralpractice arbitration pattern, based mainly on pre-
claim agreements appears to correspond with that for litigation,
which demonstrates that claims incidence does not reflect
patient-age but presenting reason for treatment. For example, the
New York State Analysis of Physician Malpractice Claims Closed,
1976-77 (Second Report) notes that "claims brought by females
peak in the decades between 20 and 39 vears (mainly for
obstetfical and related procedures) while claims brought by
males peak in the decades between 40 and S9 yezrs” (fracture

and procedure/management events).

Occupational status (including studeats and children) at
time of injury is known for nearly three-quarters (738) of the
injured persons. Some 52% of these were employed at paid full-
time or substanﬁial part-time work; 29% were nov employved at
paid work; 13% were retired; and 6% were children or students.
Of the injured adults whose occupational status was known and
who were not classed as retired, about two-thirds were emploved
at paid jobs at tha time of the claim-producing incident (Table 10).

An occupational category was identified for 53% of the
injured adults, including those ~mong the retirees whose former
occupation was known. About 28% of this group were classed as
industrial or service workers; 23% did clerical or sales work;

about 21% had professional, technical or managerial occupations;

and the remairing 23% were homemakers (Table 11).

Rt e
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table § 10

Occupational stdtus of injured person*

203
base: 205 cases

no. of rel adjusted
status persons freqg (%) freq (%)
employed at paid work 78 38.0 . 52.0
not employed for pay ' 44 21.5 29.3
retirecd 19 9.1 12.7
child or student: ° 4.4 6.0
unknown 55 96_R missing
ﬁotal: 205 100.0 100.0
’
11=205 cases
Fat tine of claim-producing incident .
B L
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) ) 204
i‘ . base: 205 cases
1
] -
" table & 11
; Occupation of injdred person* !
a"_{ )
? , \ no. of . rel adjusted o
¢} occupations category persons freq (%) freq (%)
&' homemaker 29 14.1 28.2
clerical and sales 23 11.2 22.3
. professional, technical & managerial 20 9.8 ©19.4
‘ machine, bench, structural & misc. : . '
industrial work 17 8.3 16.5
service .10 4.9 9.7
. R
3 . other : 1, 2.0 3.9 =
5 unknown occupation 93 45.4 "missing
!
'E- not applicable (child or minor student) 9’ 4.4 --
' total: 205 100.1 - 100.0 ‘
‘ N=205 cases :

* The occupation coded is that of the person whose alleged injury gave rise to the
malpractice claim. Where the injured person wds not employed (or was retired}) at
the time of the claim-producing incident but had formerly had a regular occupation,

that former occupation was coded.
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In at least 7% of cases the injured person was either
employed in the health care field or was the spouse of a person
so employed. Among the injured persons were two physicians and
a physician's spouse; a dentist and a dentist's spouse; an
optometrist; a registered nurse and a licensed practical nurse;
two nurse's aidesf a dental assistant; a former hospital mental
health worker; and two other persons who were employed by health

care providers in non-health care jobs.
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Anrual earnings: Data on the injured person's annual

earnings (as opposed to income) provide a basis for evaluating
specified claims Zor lost wages or other earnings, or for

damages arising from loss of employment or diminished employability

alleged to result indirectly from medical malpractice. 1In

the data base cases, earnings data are known for fewer than half i
cf all injured persons, including only about 37% of those who
were known to be emplouyed (Table 12).
However, siace the great majority of those injured persons
for whom a current or former occupation was known were nonmanagerial
and nonprofessional (industrial, service or office) workers, it
is likely that their annual earnings were in the middle-low
range. 1f so, in most cases their typical incurred wage loss,
if any, would have been modest, since few cases involved long-
term disability affecting employment. This conclusion is
supported by the data available for claimed economic loss

(Takle 37}.
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table #12

Annual earnings of injured person

L}

205
base: 205 cases

) non-zero
earnings range no. of rel adjusted adjusted
(dollars) persons freq (%) freq (%) freq (%)
a/ .
0 68 . 33.2 70.1 -

1 to 10,000 15 7.3 15.5 S1.7
10,001 to 25,000 11 5.4 11.3. 37.9
over 25,000 3 1.5 3.1 10.3
unknown ' 108 52.1 missing

total: 205 100.1 100.0 99.9
all amts non-zero amts.
N=205 cases mean $.4,025.8n4 7713,465.62
median 9.596 9,600
mode 0

ranqe 45,000

37 not wage earners at time of claiin~zroducing injury
children, retired, or not emplcyed for pay)

(i.e., those who were



Pavment of health care costs: Available data sources

provided some indication of the main source of payment of

the injured person's health care costs in only about 48%

of cases (Table 13). Coding took account not only of claimed

.expenses but also of any medical expenses for which no claim

was advanced. In 92% of these cases, either government
(at any level) or private insurance (in some form) was the
main source of pavment. Government sources, indicated for
48% of these cases, included chiefly Medicare, Medicaid,
and workers' compensation. .A few cases indicated other
government sources, including the military, Veteran's
Administration anc others. In one case, the injured person
was a state prison inmate, whose costs were of course paid
by the state department of corrections. Private insurance
was indicated in 44% of cases for which data was obtained.
The most frequent private insurance was Blue Cross and/or
Blue shield, followed by commercial coverage through an
employer, applying directly to the injured person's or via
a spouse or parent.. In only 5% of cases did the injured
person or his or her family pay most of the medical costs.
Most of those cases apparently involved care or treatment
{e.g., cosmetic surgery) exclucded Irom coverace uncer any
government or private insurance that the injured person
either may have haé or been eligible Zor.

In at least *wo cases where a sizable indemnity was
awarded by arbitrztors, a third-party intervenor was awarded

sukbstzntial costs paid for the injured person’s care. In
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one of these cases the intervenor was a state department of
social services; in the other it was a private insuror.
Third-party intervention by such payors of health care costs
is specifically authorized in the rules governing malpractice
arbitrations under the California and Michigan statewide

pregranms.
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=205 cases

) ‘) - <06 .
base: %..5 cases
[}
table # 13
Major source of payvment of hcalth care costs of injured person
' cum
no. of rel. adjusted adjusterd
payment source ' cascs : freq (%) freq (%) frea (%)
Government 47 22.9 48.0 48.0
Medicare 18
Medicaid a
Vlorker's compensation 12
other 8
Private insurance 43 21.0 43.9 91.8
Self or family 5 3.9 5.1 9€.9
Other ’ 3 1.5 3.1 100.0
Unknown 107 52.2 missing
total: 205



H.” Injuries Generating Malpractice Claims

The gravamen of the medical malpractice case is the claimed
injury, that is, the alleged consequence of the professional or
administrative commission or omission on the part of the physi-
cian, associates or hospital. This is conventionally stated
in terms of negligence or failure to meet diagnostic or treat-
ment standards.

The claimed injury is usually a physical trauma, including
Geath, but may be a resultant adverse condition or an emotional
effect. There may also be a legal but not medically recognized
injury.

The claimed injury should be distinguished from the . ..
presenting condition, which is the basis for hospital admission
or physician visit. They are often connected, such as a
failure to diagnose or treat a presenting condition, which later
becomes the basis for malpractice. A fracture which fails to
heal because of inattention is an illustration. Or, there may
be no connection, as in the case of admission or a cardiac

problem requiring blood transfusion which may lead to infection.

Principal Injury Claimed: Only the major injury claimed

as directly associated with the maloractice, whether or not
ultimately proved, was coded (Table 14). The classification
system is the same as that used by the National Association of
Insurance Commissioners for its surveys, namely the hospital
adaptation of the Internatioral Classification of Diseases

(H-ICDA). For those few cases of legally but not medically
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Tt base: 205 cases
b table #14
¥
g
3L Principal Injury claimed

no. of rel adjusted
H-ICDA code Injury category cases freq (%) freq (%)
000.0 Legal Issue On—_la [SJ
000.9 | Death Only
001.0 - 136.9 "Infective Diseases 10 . .
| 140.C - 269.9 Malignant Heoplasms ’ 0
210.0 - 239.9 Other Heoplasms ) 0
240.0 - 279.9 Endocrine/Nutritional/netabolic Diseases 0
280.0 - 289.9 Discases of the Blocd 0
290.0 - 318.9 lental Disorders 1l 0.5 0.6
320.0 - 389.9 Diseases of the Nervous System 4 2.0 2.3
390.0 - 45€.9 Discases of the Circulatory System 3 1.5 1.7
4160.0 - 518.9 Discases of the Respiratory System 1 0.5 0.6
520.0 - 577.9 Diseases of the Digestive System 6 2.9 3.4
580.0 - 629.9 Diseases of the Genitourinary System 3 1.5 1.7
631.0 - 678.9 velivery and Complications of Childbirth ~ 7 3.4 4.0
£80.0 - 709.9 Discases of the Skin 9 4.4 5.1
710.0 - 739.9 Diseases of the Musculoskeletal System 1 0.5 0.6
740.0 - 759.9 Congenital Ancmalies 0
760.0 - 768.9 Certain Diseases Peculiar to MNewborns 0
770.0 - 796.9 Signs,Symptoms and Ill-aafined conditions 21 10.2 11.9
800.0 - 999.9 Injuries and Adverse Effects 78 38.0 - 44.1
Yy 00.0 -Y 86.9 Supplementary Class-Specific Events 21 10.2 11.9
E£07.0 -E995.9 Supplementary Class-External Causces 7 3.4 4.0
- _Unspecified 28 13.7 missing
total: 205 100.0 100.3

N=205 cases (incidents)
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recognized injury,a supplemental category was used, since H-ICDA
covers only medical injuries.

Because of the relatively small number of arbitration cases,
the data are thinly distributed cver the 22 standard and scpple-
mentary H-ICDA disease and injury categories. Further, by
far the most éommon basis for a malpractice claims is an injury
either resulting from or occurring during treatment. These
were coded under the single H-ICDA category “Injuries and
Adverse Effects", which covers fractures, dislocations, sprains,
etc.; adverse effects of drugs, chemical substances or
radiation; complications of surgical and other procedures; and
various other injuries due to external causes. Some 44% of
injuries coded for arbitration fell in the category "Injuries
and Adverse Effects", and an additional 24% fell either in the
category "Signs, Symptcms and Ill-Defined Effects" or in Supple-
mentary Class-Specific Events". Thus, two of every three
known injuries were coded in what are the catch-alls of H-ICDA
standard disease and injury categories.*

Pleadings and testimony in the arbitration case are often
not as precise as in ccurt filings and prcceedings. Thus, a
claimed injury may have to be entered in a more comprehensive
categusy, based on effect rather than description of the injurv.
Moreover, the classification scheme, as noted, was not designed
for this purpose. In the absence of detail, abcut 12 percent
(adjusted fregaency) were classed as ill éefined conditions

and 15% in the supplementary category covering both specific

and external causes (Table 14)

¥ It 1s well recognized that neither H-ICDA or any other morbidityv/
@ortality classification acdequately serves medical malpractice
incidents. The H-ICDA provides a useful system, mainly beczuse
it is also employed by other analysts of similar data.
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Finel diagrosis: Available information in 74% (152) of

tﬁe arbitration cases included a final medical diagnosis of

the condition for which the injured person sought treatment.

It should be noted that there is no necessary correspondence

between final diagnosis and claimed injury, which in many cases
is not related to the treatment sought or received. For

example, if while hospitalized for cancer therapy, a patient

receives radiologic burns, anesthetic effects or simply breaks

an ankle, there is no direct or forseeable connection between
the condition under treatment and the injury sustained during

the period of treatment. (Table l4a)

Coding of the final diagnosis employed the same H-ICDA
Classification of Diseases and Injuries which was used to ccde
the principal injury in each case. This system is well suited
to coding standard medical diagnosis, but not for medical
injuries, since it includes some thirteen categories relating
exclusively to diseases, but the princiral malpractice injury .-
is seldom a disease. For the cuases examined, the distribution
of principal injury was markedly skewed; as noted, the bulk
of ceses fell In three categories, while there were fewer than
five entries in most categories and no entries at all in six
categories. Final diagnosis, on the other hand, was most
often a disease of some kind, resulting in a more normal
distribution, in which all but one of the code categcries had
at least one entry ané most had five or more entries.

About 20% of the final diagnoses coded fell in the H-ICDA

category "injuries andé Adverse Effects", which covers accidental

injuries, adverse drug reactions, and similar reasons. Scme
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304
base: 205 cases
!
|
‘ table #l4a
Final diagnosis of injured person's actual medical condition
1-ICDA code niagnosis,by category no. of rel adjusted
cases freq (%) fregy (%)
001.0 - 136.9 Infective Diseases 1 0.5 0.7
, 140.0 -.209.9 Malignant Neoplasms 7 3.4 4.6
i 210.0 - 239.9 Other Meoplasms _ _ 5 2.4 3.3
240.0 - 279.9 Endocrine/Nutritional/Metabolic Diseases 2 1.0 1.3
280.0 - 289.9 Diseases of the Blood 1 0.5 0.7
290.0 - 318.9 Mental Disorders 1 0.5 0.7
326.0 - 389.9 Discases of the Mervous System 5 2.4 3.3
390.0 - 458.9 Discases of the Circulatory System 12 5.9 7.9
460.0 - 519.9 Discases.of the Respiratory System 4 2.0 2.6
520.0 - 577.¢ Diseases of the Digestive System 11 5.4 7.2
580.0 - 629.9 Discases of the Genitourinary System 13 6.3 8.6
631.0 - 678.9 Celivery and Complications of Childbirth 13 6.3 8.6
680.0 - 709.9 Discases of the Skin - 1 0.5 0.7
710.0 - 739.9 Diseases of the Musculoskeletal System 19 9.3 12.5
740.0 - 759.9 Congenital Anomalies 1 0.5 0.7
*760.0 - 768.9 Certain Diseases Peculiar to Newborns 0 0.0 0.0
770.0 - 796.9 Signs, Symptoms and Ill-defined Conditions 7 3.4 4.6
80n.0 - 999.9 Injuries and hdverse Fffects 31 15.1 20.4
Yy 00.0 -Y 86.9 Supplementary Class-Specific Events 18 8.8 11.8
- Unsgecified 83 25.8 missing
total: 205 100.1 100.2
N=205 cases (incidents)
| .
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13% fell in the category "Diseases of the Muskuloskeletal System"
and another 12% were categorized as "Supplementary Class--
Specific Events”, covering special examinations and nther
reasons for hospital admission. No other category accounted
for more tﬁan 9% of final diagnoses coded.

Distributions over H~ICDA categories of final diagnosis
and principal injury in arbitration cases are of little

intrinsic interest here, but are important for comparison with

the corresponding data for court cases.
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Injury Severitv Rating: The rating scale employed for
injury severity is the nine-category scale (Table 15) used
by théL§AIC 1975-78 and DHEW/Westat 1976 closed claim surveys.
The category "not elsewhere classifiable" was added to dis-
tinguish cases involving only a legal and not a medical
injury. Essentially, the scale rates injury in terms of
resulting physical or mental disability, ascending in
gravity from no disability to temporary disability to
permanent partial or total disability. Ratings reflect the
total functional and ﬁedical condition of the person
affected, so that like injuries to different people may be
rated differently. For example, a broken hip may have
resulted in permanent disability for one person but only in
temporary disability for another.

Although injury severity rating is subject to the
imprecision attending all matters of judgment, it is perhaps
the single most useful data item for analysis of claim
substance and, thus, forum input. The main reason for this
is that severity comes closer than any other data item to
representing in non—méney terms the relative value or worth
of claims, assuming liability. That is, generally the dollar
value of potential or actual recovery (damages) is higher
where the severiéy rating is higher. Of course, occasionally
the injured person's age, socioc-economic situation, or both,
may substantially reduce recovery value despite a relatively

high severity rating, or may substantially increase it




~ ' not withstanding a relatively low severity rating. Also, the
i claimant involved, notably in death cases, will also affect

total recovery, e.g., husband for wife or parent for child.

e -

There was sufficient information to rate severity of the
a principal injury claimed in 87% (178) of the 205 arbitration
cases. Just over 31% (56) of the 178 cases involved permanent
physical o£ mental injury, including 8 deaths. The remaining
69% (122) involved temporary physical or mental injury and legal
injuries (1) listed as "not elsewhere classifiable”.

Excluding death cases between 60 and 80% of the medical
injuries entailed some degree of temporary or permanent dis-
ability. These ranged in seriousness from minimal, short-term
impairment of some physical function or mobility to the extreme
condition of total ‘impairment as quadriplegig.

Nearly three~fourths of the ratings would be considered
minor or less or moderately severe covering minor temporary
or permanent injuries and major temporary disability. These

are broad categories and tend to encompass most of the injuries

generally associated with medical malpractice claims whether
in litigation or arbitration. The severity patterns are
significant in establishing the nature of cases accommodated
by arbitration systems since it is often maintained that only

. the less serious claimed injuries are submitted to arbitration.

A comparison of severity patterns is presented in Part III of

. this report.




table #15

Severity rating of principal injury

302

base: 205 case. )

rel adjusted cum
rating no. of injuries freq(%) freg (%) frec (%)
1) eﬁotional injury 12 5.9 6.7 6.7
2) insignificant physical injury 14 6.8 7.9 14.6
3) minor temporary disability 39 19.0 21.9 36.5
4) major temporary disability 48 23.4 27.0 63.5
5) minor permanent injurv 44 21.5 24.7 £8.2
6) significant permanent '‘injury 1 0.5 0.6 ge.
7) major permanent disability 2 1.0 1.1 89.9
8) grave permanent disability 1 0.5 0.6 Qd.4
9) death 8 3.9 4.5 94.9
0) not elsewhere classifiable 9 4.4 5.1 100.0
UNKNOW 27 13.2 miséing
total: 205 100.1 100.1
=205 cases
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Place of Injurv: Since probably over 90 percent of the

malpractice arbitration agreements signed since 1969 have

s been signed undaer hospital-centered programs, it is no

T

surprise that patients treated at hospitals constituted 843
. of the injured persons in the cases examined. Most of those
treated at hospitals (7¢/}) were inpatients, of whom the

majority had been hnspitalized in connection with operative

LS
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procedures. Of the remaining 16% of injured patients not
treated at hospitals, most had been treated in physicians'

offices. (Table 16)

The place of incident occurrence is know for 86%
of the cases claiming injuryv to a hospital inpatient. In
more than two-thirds of these cases the incident occurred
either in an operating room (57%) or a recavery room (14%);
in about one-fifth (21%) it occurred in a patient's room or

bathroom; and in the remainder it occurred at another or an

b e s et oA S > S

unspecified place within the hospital. Obviously, the

operating and recovery room incidents involved surgical

Y F——— T —— Y .t i b 4 -

patients, although the alleged injury did not necessarily

involve the surgical procedure itself. For example, in
; some of these cases the injury was an accidental burn or 2?
was drug-related. The incicdents occurring in patients'

rooms were mostly patient falls, with any liability attaching

to the institution rather than to individuals. (Table 17)




314
base: 205 cases

table # 16

Type of facility where -principal injury occurred

no. of rel adjusted cum
cases freq (%) freq (%) freq (%)
hospital inpatient facility 144 70.2 73.8 73.8
, physician's office 24 11.7 12.3 86.2
! hospital emergency room 15 7.3 7.7 93.8
hospital outpatient facility 4 . 2.0 2,1 95.9
non-hospital ambulatory care
i facility 3 1.5 1.5 97.4
f injured person's home 1 0.5 0.5 97 »
other 4 2.0 2.1 100.0
unknown 10 4.9 missing
total: 205 100.1 100.0

M=205
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base: 205 cases
i
|
table # 17
Location within hospital where injury occurred
)
cum
no. of rel adjusted adjusted
cases frea (%) freq (%) freq (%)
a/
not applicable” 51 ’ 24.9 -- -
b/ .
operating room or suite ’ 83 40.5 57.6 57.6
' patient's room or bathroom 33 16.1 22.9 80.6
E recovery room 24 11.7 16.7 97.2
\ - .
other cr unspecified location 4 2.0 2.8 100.0
b/ '
unknown 10 4.9 missing
total: 205 100.1 160.0
; )
- M=205 cases
% a/ i.e., nen-inpatient injury .
: b/ in some cases it was known only that the injury nccurred either in the operating

rccm or the adjacent rccovery roon
¢/ i.e., unknown whether injured person was an inpatient

SR ¢ e vamaverm o
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Category of irjurv: The orincipal injury claimed was coded in
1/
s one of seven categories  which, together, are intended to cover

the range of causes or circumstnaces of all injuries. 1In 88%

of the cases (181 of 205) there was sufficient information to
categorize the claimed injury (Table 18). 1In 77% cf these cases
——— the injury was claimed to have been either treatment-induced

. (45%} or the result of lack or failure of preventive steps (32%).

. 1/ The categories are:

e (1) Occurrence of a new abnormal condition induced by
treatment or prccedure;

(2) Incomplete cure (correction, removal) of the original
abnormal condition;

(3) Occurrence of a new abnormal condition through lack
or failure of preventive efforts;

(4) Performance o9f unnecessary treatment or procedure
eo without complication
P : (5) Failure to achieve intended goal or result (where
~ original condition not medically abnormal);
;F\\ (6) Emotional and/or financial consequences of mis-
};~* diagnosis in the absence of an abnormal condition
|
!

N (7) Physical, emotional and/or financ:ial consegquences
of performing unauthorized act(s), whether or not medically
proper

. These categories, adapted from a question in the DHEW/Westat
\ 1976 malpractice claim surveyv, are defined and examples given
_5\; in the Information Manual. Table 18 presents this list
e through abbreviated headings.
\
\
\
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base: 205 cases
table #18
Category of principal injury claimed
rel adjusted cun
cateqgory no. freq (%) freq (%) frea (%
treatment-induced 81 39,5 44.5 44.5
failure to prevent 59 28.¢ 32.4 76.9
incomplete cure 18 8.8 9.9 86.8
failure to accomplish intended goal 16 7.8 8.8 95.6
unauthorized act ' 3 1.5 1.6 97.2
' unnecessary treatment . 3 1.5 1.6 98.9
misdiagncsis of abnormality in its absence 2 1.0 1.1 - 100.0
unknown ' - 23 11.2' " missing
100.0

total: 205 100.1

N= 205 cases



Treatment-related injury was usually associated with
surgery of some sort. 1In a number of cases, surgical material
was unintentionally left inside the patient's body, occasionally .
with serious effects. Nne patient suffered neurogenic bladder
and bowel from blockage caused by a surgical cottonoid, undis-
covered for several months after spinal surgery." Another had to
undergo bowel resection owing to pre-gangrenous condition caused by
a 7%" metal clamp left after heart surgery. A third, elderly,
patient sustained no particular injury but had to undergo the
trauma of additional surgery for removal of a guide wire left
after brain-tumor surgery. Nearly all cases involving surgical
material left resulted in pavment of some indemnity.

In other cases, the surgery or anesthesia procedure was
the apparent cause of an injury which was not necessarily
considered the result of negligence. 1In several such cases,
the patient's teeth or dental work was evidenfly damaged in
the course of anesthesia. Other patients sustained temporary
or lasting loss of sensation in a hand, foot, limb or part of
the trunk from nerve damage occasioned by orthopedic or
neurological or other surgery or, less often, by a hypodermic
injection or the malpositioning of an intravenous line. These
cases were often serious, entailing apparently permanent
effects. Other treatment-related injuries were insignificant,
excépt cosmetically; for example, in one case the dripping
of a chemical solation used to remove a girl's facial wart
left her cheek permanently scarred.

Of the injuries classed as "failures of prevention”,
over nhalf resulted from hospital patient falls. Tyvically,

an alderly vatient, or one having reduced mobility following




! surgery, fell £vom a hospital bed or cn the way to or from
- the lavatory. Most such injuries were minor, but a number
. resulted in hip or other fractures or head injuries that,
IR because of the patient's advanced age or weakened condition,
. involved serious consequences.
- The "incomplete cure" classification typically covered
such relatively common problems a: delav in diagnosis of one
or more fractures sustained in #n auto accident. Similarly,
, “failure to accomplish the intinded goal” included certain
s treatment results which, though undesired, were not unccmmon
- and not riecessarily considered negqgligent. For example, several
such cases involved either the failure of an abortion to
A7 terminate pregnancy or the failure of 2 tubal ligation procedure

wel to prevent conception.




Procedural and diagnostic misadventure: In abtout 90%

of cases it was determirnable whether the claimed injury related
to a medical misadventure (Table 19). Some 71% of these cases
involved a procedural problem (Table 20); 22% involved diag-
nostic misadventure (Table 21); a few cases involved both; and
e a small minority, perhaps 10%, involved neither.
While there was a procedural misadventure, it was either
surgical or directly rela“~ed to surgery (e.g., anesthesia-
B connected) in 76% of the cases. This is consistent with the
high proportion of the injured persons who, at the time of
the claim-producing incident, were hospital inpatients in
connection with operative procedures. The medical or hospital

procedure claimed to cause injury is known for 83% cf thes 151

P

cases involving procedural misadventure (Table 22). By far
the largest group (at least 23%) were gynecolcgical and
obstetrical. The only other substantial group (12%) were
orchopedic procedures. The remaining procedural misadventure
cases involved more than a dozen other medical specialty areas.

Some diagnostic problem was claimed in about one case out

/‘\‘\.'

of every five (Table 23). Delay in diagnosis occurred in about
50% of the cases. Less often it was misdiagnosis of an
- abnormal condition or rarely, in its absence. The injuries
alleged to result from diagnostic misadventure were, ir general,
- less serious tha: those allegedly resulting from procedural

misadventure.
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g:ge: 205 cases
table #19
Type of procedural misadvrnturo
adjusted
procedural no. of rel adjusted cum
misadventure cases freq (§) freq (%) freq (%)
1 none 54 26.3 29.2 ~-
surgical 92 44.9 49.7 70.2
treatment 25 12,2 13.5 89.3
anesthesia 7 3.4 3.8 94.7
diagnostic 7 3.4 3.8 100.0
' unknown 20 9.8 missing
total: 205 100.0 100.0

N=205 cases
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table § 20

Frequency and causes of procedural misadventure

310
base: 205 case.

misadventure
cases "causes
) (N=205) (N=154)
procedural misa ventures and causes no. rel adj r.o. rel .
freq (%) freq (%) fregq. (20
no procedural misadventure claimed 54 26.3 29.2
proccdural misadventurc(s) claimed 131 63.9 70.8
improperly performec 77 50.0
morc appropriate alternative 11 7.1
not adequately indicated 10 6.5
occasioned by misdiagnosis 6 3.9
not performed ’ 4 2.6
other specified cause(s) 37 24.0
cause (s) not indicated ' 9 5.8
unknown whether procedural
misadventure claimed 20 9.8 missing
. ‘ 4
total: 205 100.0 10°..0 154 99.9




306 ,
base: 205 caz.s

table § 21

Tyne of diagnostic misadventure

)

, adjustéd
no. of rel adjusted cum
diagnostic misadventure cases freqg (%) freq (8) °~  frea (%)
none 143 69.8 78.1 --
delay in diagnosis 20 9.8 11.0 50.0
misdiagnosis of abnormality 14 6.8 7.7 85.0
' no diagncsis made . 5 2.4 2.7 97.5
E misdiagnosis absent abncrmality 1l 0.5 0.5 100.0
; unknown. 22 10.7 missing
total: 205 100.0 , 100.0

N=205 cases
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base: 205 cases

table 422

Procedures claimed to cause injury {

.-

H-ICDh code Procedure category no. of rel adjusted

cases freq (%) freq (%)
01.0 - 05.9 Operation on the MNervous System 8 3.9 6.3
; 66.0 - 07.9 Opecraticn on the Endocrine System 1l 0.5 0.8
i 08.0 - 17.9 Operation on the Eye . 2 1.0 1.6
18.0 - 20.9 Operation on the Ear ' 0 0.0 0.0
21.0 - 29.9 Operation on the Nose/Mouth/Pharynx 7 3.4 5.6
30.0 - 34.9 Operation on the Respiratory System 1 0.5 0.8
35.0 - 39.9 Operation ou the Cardiovascular System 3 1.5 2.4
40.0 -~ 41.9 Operation on the Hemic/Lymphatic Systeis .0 0.0 0.0
42.0 - 54.9 Operation on the Digestive System 8 3.9 6.3
55.0 - 59.9 Operation on the Urinary Systen 0 0.0 0.0
60.0 - 64.9 Operation on the Male Genital System 2 1.0 1.6
65.0 - 71.9 Operaticr. on the Female Genital System 29 14.1 23.0
72.06 - 75.9 Obstetrical Procedures - 1 0.5 0.8
76.0 - 85.9 Operztion on the llusculoskeletal System 15 7.3 11.9
86.0 - 87.9 Cperation on thc Breast 6 2.9 4.8
88.0 - 90.9 Operation on the Skin/Subcutancous Tissue 5 2.4 4.0
91.0 - 99.9 Misc bDiagnostic/Therapeutic Procedures 22 10.7 17.5
Y 00.0 - Y 87.0 Supplementary Class-Specific Events 2 1.0 1.6
n168.0 - A968.9 Anasthesia Procedures 5 2.4 4.0
D60.0 - D 79.9 Treatment with Dz. - 0 0.0 0.0
H93.0 - H 96.4 Other.Hospital Procedures 9 4.4 7.1
- Yo Procedural Misadventure 54 26.3 --

- Unspecified 25 12,2 missing
total: 205 " 99.9 100.2

% N=205 cases




table §23

307
base: 205 case.

Frequency and causcs of diagnogtic misadventure

misadventure
cases causes
(1=205) (11=51)
diagnostic misadventures and causes no. rel adj no. rel
freq (%) freq (%) frea (%)
no diagnostic misacdventure 142 69.8 78.1
diagnostic misadventure claimed 40 19.5 21.9
failed to request diagnostic test 13 25.5
failed to request x-ray(s) 10 19.6
misinterpreted x-ray!s) 8 15.7
inadequate examination 5 9.8
misinterpreted diagnostic test 2 3.9
other specified cause(s) ' 4 7.8
cause(s' not indicated .9 17.6
unknown whether diaqnostic
misadventure claimed 22 10.7 migsing
. . .
total: 205 100.0 100.0 51 99.9
I
!
i
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I. Basis for Claim

The first part of a malpractice case reguires a description
of the injured person and the injurvy on which the demand for
recovery is based. At this stage, comparable characteristics
of the defendants are described in relation to numbers of
claims, numbers.subject to arbitration and, for physicians and

other professionals, the specialties which are represented.

Number of defendants: The 205 arbitrations were based

on incidents which generated claims against 405 known
defendants. About three-fourths were resolved in arbitration
and the balance ocutside, under court jurisdiction. These
included cases in which 23 claims were not resolved at all in
arbitration an< 30 in which a qlaim against one or more

defendants was similarly concluded outside of arbitration.

Defendants Involved in Arbitration Claim and Incidents

No. of Defendarts Incidents

Fesolved In Arb'n 296 182*
Resolved Ou :side of Arb'n ’ 109 23
*otal: 405 205

*  Inclitdes 30 in whic! one o- rare ciaims were resolved
ocuts. .e of arbitration: thus - to*zl ¢ &3 (including
23) iere 30 -"2s0lved.

The 205 3~ itrations involved f£~om cone to eight defendants,

principallyv f:we~ Table 24). Fcr this sample, the Lcotal numbher

of defendants s knowr. for 86% of :ni-idents. Of these, 49%

involved just one defrndant; 29% involved two defendants; and
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the remaining 19% involved three or more defendants (Table 25). /

For 84% of these incidents, all defendants were at least

: initially party to the arbitration. _ e
These figures indicate that the bulk of incidents which
* have led to arbitration generated claims against only one or
two defendants and, corresp2ndingly, that the great majority

of arbitrations have involved all claims associated with the ;

underlying incidents.

Just over three-fourths of the defendants who were party

to arbitration were either from California or Michigan, just

as three-fourths of the arbitration cases were from those two

states. Of the remaining one-quarter of the defendants who

were not party to arbitration, most were from New York, -
§ Washington or Minnesota. . .

Of the 30 cases in which all claims were resolved outside
of arbitration, essentially the same pattern was observed (Table
26). Helf (16 of 30) had only one defendant and a fourth two.

, Thus, three fourths of all such cases had one or twe defendants

only.
Interestingly, of the 109 defendants against whom the claim X
was nct resolved in arbitration, a somewhat larger than
expected propo-tion (85%) were from either California or : :”i
Michigan. This mayv be due to the nosoitel- based nature of the :
statewicde arhitration crograms in these states. As a result, ; e
c’aims against some doctor defendants have to be pursued in f ?f’
court when they did not subscribe to the blanket arbitration
agreements signed br the majority of their colleagques on the | R
. ncspizzls' medicsl staffs or do ro* jueir the arbitrat_.on following

the claim or dema-d.

e . e TR QST




413
basa: 205 cases

table # 24

Number of defendants in arbitration, per case

no, of no. of rel adjusted cum
defendants cases freq (%) ireq (%) freq (%)
one 117 57.1 57.4 57.4
two 55 26.8 27.0 4.3
three 21 10,2 10.3 94.6
four 4 2.0 2.0 96.6
i five 3 1.5 1.5 98.0
f six 2 1.0 1.0 99.0 ¢
seven 1 0.5 0.5 99.5 - !
eight 1 0.5 0.5 lJoo.o
unknown 1 9.5 missing
total: 205 100.1 100.2
N=205 cases mean 1.706

median 1.372
mode 1.000
range 7.000
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413 + 414
base: 205 cases

table 825

Total number of defendants, per incident

no. of no. of rel adjusted cum
dafendants freq (%) freq (%) freq (%)

one 86 42.0 48.9 48.9

two 51 24.9 29.0 77.8

three 18 8.8 10.2 88.1

four 7 3.4 4.0 92.0

five 8 3.9 4.5 © 96.6

six 3 1.5 | 1.7 98.3 ﬁg
o

seven 1 0.5 0.6 98.9

eight 2 1.0 1.1 100.0

unknown 29 14.1 missing

total: 205 100.1 100.0

N=205 cases




J ' 414
base: 205 cases

table #26

Number of defendants in addition to those in arbitration, per incident

cun
. © rel adjusted adjusted

of deferdants no. of cases freq (%) freq (%) freq (%)
nona 147 71.7 83,1 83.1
one 16 7.8 9.0 92.1
two 8 3.9 4.5 96.6
three 2 1.0 1.1} 97.7
four 3 . 1.5 1.7 99.4
five ' 1 0.5 0.6 100.0
unknown 23 13.7 mirsing

total: 205 100.1 100.0

4

205 cases mean 0.301

median 0.095

mode 0

range 5
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Insurance: At least 270 (67%) of the known defendants
associated with the incidents underlying the 205 arbitration
cases were conventionally insured for medical professional lia-
bility. Some 18 different carriers were identified, which insured
one or more of them. At least 15 nore (3%) of the 405 defendants
were known to be either self-insured or had no provision at all for
medical liability judgments. It is not known whether the
remaining 120 defendants (30%) were conventionally insured, self-
insured or uninsured.

Of the 270 defendants whose insuror is known, 94 (35%) in
California--mostly hospitals--were insured by the same carrier.
While no other insuror alone covered mora than 10% of these
270 defendants, a total of 77% were insured by just six of the

18 different carriers.

Defendant tyone: Of the 405 known defendants, about 62% (252)

were individuals and about 36% (l44) were institutions. The
remaining 2% (9) have not been identified. Some 96% of the
individuals were physicians (doctors of medicine or osteopathy)
and the rest were dentists, registered nurses, or other health
care professionals or technicians. Of the institutions, 95%
were hospitals and the rest were clinics or professional
practice groups (Table 27).

Ameng the physician defendants in arbitration, the commonest
specialty was obstetrics and gynecoloygy, accounting for almost
20% of the total. Only one other specialty group represents

more than 10% of the total--orthopecdic surgery at 12%. These

oAb s
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table £27

Defencdant category

N

505
base: 205 cases

no. of | rel adjusted
defendants frea (%) freq (%)
individuals 252 62.2
a,/
physician_ 242 61.1
other professional 10 2.5
institutions 144 35.6
hospital 137 34.6
clinic 3 0.8
other ’ 4 1.0
unknoun ¢ 9 2.2 &N
- — e
X &
total: 405 15¢.0 100.0
)
N= 405 defendants
.g/ doctor c? medicine or osteopathy .
Lo m s e e
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two specialties plus general surgery (9%) and plastic surgery

(8B%8) constitute almost half of all physician defendants; the
remaining half includes at least 15 other medical specialties
(Table 28).

Type of practice is known for akout half the individual
defendants: B82% were private practitioners and 18% were
salaried emplovees at the time of the malpractice incident

(Table 29).

Defendant age: Age at the time of the claim-producing

incident was recorded to the nearest vear for those individual
defendants who were doctors of medicine or osteopathy, dentists,
oral surgeons, or other medical professionals (e.g., podia-
trists) who are usually private practitioners. Of 225 such
individual defendants whose age is known, over 87% were
between 31 and 60. Two-thirds were 50 or under, and 63% were
between 31 and 50. The mean and median ages were close to-
gether at 45.5 and 44 vears, respectively, an indication that
this age distribution would likely change little with added
data and thus is probably representative of such defendants

in malpractice claims cenerally (Table 30).

Data capture rates are relatively low for physician
cdefendants' board certification status ané leng*hx of individual
practitioners' professicnal relationship with the injured
person. Based on 96 phvsicians, 60% were board certified in
the specialty they were practicing. As to length of professional

relationship, 63% knew the injured person for less thkan one

st ittt iioandn,
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month, and over 80% had treated or known the injured person
less than two months. These figures reflect the relatively

high proportion of claims against specialists to whom patients

!
had been referred in connection with specific, limited- i
i
duration surgical or medical treatment that primary-care !

physicians usually do not provicde (Table 31).
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Type and medical specialty of cdefendants in arbitration

table #2g

n06
base: 513=1
(182 of 205 cases)

a/

all defendants

MDs and DOs U

i

- SR . rel adjusted adjusted cum .
no. freq (%) -freg -{%)-- - - freq(%)})—---freg-id)--
PHYSICIANS (MDs and DOs) 161 54.4 —57+1— —_ ’
obstetrics & gynecology 32 19.9 19.9
orthopedic surgery 20 12.4 32.3
general surgery 15 9.3 41.6
plastic surgery 12 7.5 49.1
anesthesiology 11 6.8 55.9
general practice 11 = 6.8 62.7
internal medicine 12 6.8 69.6
radiology 9 5.6 75.2
thoracic surgery 9 5.6 80.7
urology 8 5.0 85.7
neurosurgery 6 3.7 89.4
family practice S 3.1 92.5
cardiovascular disease 2 1.2 93.8
cphthalmelogy 2 1.2 95.0
otolaryngology 2 1.2 96.3
administrative medicine 1 0.6 96.9
nathology 1 0.6 07.5
oJediatrics 1 0.6 98.1
psychiatry 1 0.6 98.8
unspecified =zpecialty 2 1.2 100.0
GTHER INDIVIDUALS 10 3.4 3.5
oral surgery 3
dentistry 1
podiatry 1
registered nurse 4 -
technician 1
INSTITUTICNS 11 37.5 39.4
hosrital 109
clinic 2
UHNENOWN 14 4.7 missinqg
total: 294 1¢0.0 100.0 99.7
=296 defendants
T 1.e., defendants with respect to whom the claim was resolved in
arbitraticn :
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507
base:” 205 cases

. table 8§ 29

. . a/
Medical professional defendants' type of practice

all defendants medical professionals

no.' of " rel rel. . adjusted
defendunts freq (%) = = freq (%) ' freq (%)
private practice 115 23.4 44,2 83.3
medical group 68 49.3
solo 43 31.2
independent contractor 4 ) 2.9
emploved practitioner 23 5.7 ‘8.8 1€.7
intern or resident : 10 7.2
hospital-based physician 8 . . €. 8
other . 5 ’ 3.¢ _
Egknoﬁﬁ ‘ 122 io,l 46.9 missing E: ;
—_ i . & §
not a medical professional 145 5.8 -- .o
. ] i . [ ,
total: 405 100.0 99.9 ' 100.0 100.0

N=405 defendants

a/ includes physicians, dentists znd podiatrists

N






[

. . - € ’
s B
base: 205 cases

table § 30
. -a-/
Age of individual defendants
)
age range no. of rel adjusted cum
(years) individuals freq (%) freq (%) freq (%)
30 and under ' 9 3.5 4.0 4.0
31 - 40 74 28.5 32.9 36.9
41 - 50 68 26.2 30.2 67.1
51 - 60 54 20.8 24.0 91.1
61 - 70 . 19 7.3 8.4 99.6
over 70 1 0.4 0.4 100.0
unkncwn 35 13.5 missing
. . ]
total; 260 100.2 99.9
=260 defendants (of total of. 405) mean 45.627 years
median 44,9 *
mode 40

range 74

a/ including MDs, DOs, dentists, oral surgeons and podiatrists
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511
base: 513=1
(182 of 205 coces)

table #3231

a/
Length of professional relationship with injured person

time range no. of a/ rel adjusted cum
(months) defelidants freq (%) freq (%) freq (%)
less than 1 61 35.9 63.5 63.5
1 - 2 17 10.0 17.7 81.3
3 - 9 2 1.2 2.1 83.3 %
7 - 12 ‘ s 2.4 4.2 . B87.5 3
13 - 24 | 4 2.4 4.2 91.7 ;
over 24 8 3.7 8.3 100.0 N 3
§
unknown 74 43.5 missing
b/ o
not applicable 124 NA -
total: 294 100.1 100.0

N=170 defendants (of 294)

a/ physicians and other professional practitioners (ao.g. dentists, podiatrists) |
/ institutiona. defendants and individuals such as nurses and technicians

- N
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Category of claimed liability: The main basis claimed forx.

liability in each case was fixed in one of a set of seven general

categories which broadly cover established theories or bases for

medical institutional or professional liability. These cate’ ories,

listed below, were denominated not along strictly legal lines

but conceptual’y, with a view to the cormon bases for medical

malpractice claims:

1)

2)

3)

4)

5)

6)

7)

The list was developed by review of malpractice cases generally,

negligent or substandard diagqnosis or treatment (or
both), where injury was claimed to result indirectly

rom late diagnosis or misdiagnosis or directly from
treatment rendered ’

failure to diagnose, consult or refer as required or
appropriate, where injury was claimed to result
indirectly from a practitioner's failure to make a
proper diagnosis or to consult with or refer the
patient to an appropriate sgpecialist

failure to disclecse risks or otherwise to obtain proper
or adequate consent for treatment, covering claims
based chiefly on lack of proper consent for treatment
rendered

outcome of treatment nct in accord with contract,
guaranty or warrenty, usually in connection with
elective treatment (e.g., sterilization, abortion,
cosmetic surgery)

breach ¢f duty to patient, whether or not directly
involving treatment; usually connected with actions
or failures by nurses or other hospital employees

failure to observe reqguirement of statute, regulation,
rule or sanction (e.g., failure to get autopsy per-
mission; illegal drug prescrigztion)

action, omission or conduct for which liabili:ty could
ensue independent of patient-provider relationship,
covering claims which could have been pursued on
grounds other than medical liability (e.g, harassment
or assault of a patient)

in the arbitration data base and e.sewhere such as the NAIC

survey, to reflect the grounds for malpractice claims. They
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include both failures to meet medical professional standards

and legal requirements. The principal basis for medical ~al-
practice, as is well known, is negligence or substandard treat-
ment and some type of breach of duty to observe conditions
essential for ciagnosis or treatment. In parallel, the principal
legal basis in contemporary suits, rests on failures to meet
specified promises or contracts or unauthorized action, i.e.,
failure to disclose or lack of informed consent.

The majority of cases in the data base result from pre-
claim agreements. Thus, generally, there woul.” be no selection
or rejection of arbitration based on th. nature of the injury
or claim. In this respect, therefore, arbitration should
correspond with litigation.

Sceme 57% of codable cases were based on alieged substandard
diagnosis or treatment, while another 18- were based on alleged
breach of duty %o patients. Thus, 75% of cases fell in two
categories. The remainder were split among four of the other
five categories (none of th. cases examined was based on
category 6 liebility, i.e., failure to observe statute). (Table 32)

The distribution of arbistration cases aprears to be similar
to that found for medical raloractice generaily. Approximately
90% of the cases could be coded; only cne category was used for

each case.
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base: 205 cast. i
table # 32 ;
. i
A
Category of liability claimed
N : cum i
rel adjusted adjusted ,
No. freq (%) freq (%) freq (%) i
substandar” diagnosis or treatment 105 51.2 57.4 57.4
breach of duty 32 15.6 17.5 74.9
lack of consent 17 8.8 9.8 84.7 H
breach of contract 15 7.3 8.2 92.9 i
{
failure to consult - 11 5.4 6.0 98.9 i
<~
action for which liability may ensuec -+
independent of paticnt-provider relation 2 l.0 1.1 100.0 g
unknown 22 10.7 missing
total: 205 r00.c" 100.0 i
N=205 cases ’
!
o
1
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Legal issues in arbitration: Cases were examined fcr the

specific legal issue raised, that is, the response by the
Jefendant to the claim or charge by the plaintiff. Generally,
these fall into three categories: denial, justification or

lack of jurisdiction c¢r standing. The latter are, in effect, the
threshold issues which are determined without reaching the merit
of the case. For example, whether the matter ie arbitrable,
whether the claim was timely brought or whether the defendants
named are proper partiés. Since closed arbitration case files

do not always include opinions or a full staterent of the
reasoning for the award, it is not always possible to establish
the legal issue and no agssumptions were made. Cases entered in
the arbitration forum but settled by the parties rarely pro-
vided information on which to determine the legal issue. For
this reason only 54% of the arbitraticns examined w~re considered
sufficient to yield legal issues. (Table 33} Another 2% of
arbitrations were resolved at early stages clearly without
developing far enough for formal statements of legal issues to
emerye. Threshold issués, raised in 18% of cases for which legal
jssues were coded wcze about equaliy divided between the

statute of limitations and various issues of arbitrability of

1/

claims asserted.”  Of the substantive issues, by far the ccmmonest

1/ Of course, in many other cases all issues of arbitrability
were resolved in court, prior to arbitration.
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table # 33

Legal issues or doctrines raised in arbitration

402 A/B
base: 205 cases

B >t o e = R An > L

]

\ cases issues 1

(11=205) (11=152) j

no. freqg (%) no. freg (%) 5

i

no issue raised 5 2.4 i
legal issuc or doctrine raised 111 94.1 i
threshold arbitrability 14 9.2 {
issues statute of limitations 12 7.9 1
| res ipsa loquitur 52 34.2 i

| informed consent 33 21.7 6~ |

| ncglect 20 13.2 Ly

other comparative/contributory negligence 7 4.6 P‘i
issues | scope of consent 6 3.9, ©
or | products liability 2 1.3 )
doctrines | respondeat supel Or ' 2 1.2 |
| punitive damages 2 1.2 !

| strict liability 1 0.7 ;
abandonment 1l 0.7 i

unknown what issue(s), if anv, were raised 89 43.4 ) _ i
total: 205 99.9 152 100.0 {
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1/

was res ipsa louuitur, which was raised in nearly half the

cases coded. If found applicable, res ipsa establishes a
presumption that the event resulting in injury would ordinarily
not have occurred without negligence, burdening the defense

tc show otherwise. This is usually a decided advantage for
the claimant and, thus, it is no surprise that res ipsa is
evidently so often asserted. Furthermore, a substantial

share of incidents in health care, as opposed to other
contexts which commonly generate negligence claims, inevitably
have at least the appearance of true res ipsa situations.

An obvious example is the still relatively common incident

in which suréical material is inadvertently left inside a
patient's body after an operation. Res ipsa situations
usually fall in the liability category covering substandard
treatment which, accordingly; included more than half of

all cases.

The second most frequent issue was that of informed
consent for treatment, which was raised in 30% of the coded
cases. A related issue--whether the treatﬁent rendered
fell within the sceope of the consent obtained--was raised
in another 6% of cases. The third commonest issue, raised
in about 18% of cases, was that of simple neglect (of patient
or duty), usually bLv nursing or other hospital emplovees.
This issue covered the substantial number of cases involving
injuries sustained in falls by unattended pvatients, either

in their rooms or elsewhere in the hospital. 1In several

1/ Literally, "the thing speaks for itself".
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such cases the defense claimed that patients had contributed
to their injuries by ignoring warnings or instructions to
iing for aid in ambulating, even if only from bed tc lavatory
and back.

A half dozen other legal issues or doctrines were as;erted
only in one or two cases each, most often only secondary
to or irn connection with one of the more common issues dis-

cussed above. For exampie, the doctrine of respondeat superior,

under which hospitals may be liable for negligence by their
employees, was of course asserted in the context of alleged

neglect by nurses or other emplovees.
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Derivative claims incidence: In 94% of the cases examined,
the patient who allegedly sustained injury as a result of medical
negligence was also the person who signed the arbitration agreement
as well as the sole or main claimant in arbitraticn. In about

one out of every five such cases, there was at least one addi-

tional claimant, most often the patient's spouse (claiming loss

of consortium). 1In the 5% of cases in which, the injured

patient was not a clzimant, the person either did not sign the

arbitration agreement because a minor or otherwise legally

incompetent,cr alse became legaily incompetent or died after signing

the arbitration agreement and receiving medical care or treatment.
Several of these derivative claims (brought by someone

other than the injured person) raised legal issues regarding :

enforceability of the arbitration agreement. Such issues

included whether a patient who becomes mentally incompetent

after signing an arktitration acreement is necessarily bound by

it, and whether heirs or executors of a decedent who had signed

an arbitration agreement are bound by it. However, most

derivative claims in which the injured patient was a minor or

legally incompetent in the first place, were based on an arbi-

tration agreement that had been signed by the person who

ultimately pressed the claim. Such a surrogate claimant (spourse,

parent, or adult sibling or child) was therefore not likelw

to contest arbitraticn.
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Total moretarv claim in arbitration: Total monetary

claims in arbitration included any amounts specified for
economic loss ("special damages” in legal terms) as well

as amounts claimed for pain and suffering and any other non=-
economic damages ("general damages” and, occasionally,
“punitive damages” in legal terms.)

Although dollar claims reed not be specified in an
arbitration demand or submission, they were specified for
788 of the cases examined. The median claim was just under
$50,000. Although claims ranged in amount £rom the hundreds
of dollars to $2.5 million, about two-thirds did not exceed
$100,000. More than half of these were for amounts between
$10,000 and $50,000, including 22 cases in which there was a
claim ceiling of $25,000 under the terms of +the arbitration
program involved. (Table 34).

Note: Because monetary claims in medical malpractice
are often unrealistic, many recent medical malpractice
statutes prohibit such a statement (ES damnum). The amounts
claimed were, in many instances, intended for negotiation
rather than, as expected, recoveries. Statements of claims,

whether in litigation or arbitration, wouléd likely be the

same. Accordingly, any analysis of such demands, as presented,

must be understcod solely as reguests to initiate a

proceeding rather than as calculated expectations of

indemntiy.
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409
base: 205 casu

table § 34
- a/ ,
Monetary claim in arbitration initially
- no. of rel adjusted cum
@ollar range cases freq (%) freg (%) freq (%)
up to 5,000 5 2.4 3.1 - 3.1
5,001 to 10,000 12 5.9 7.5 10.6
10,001 to 20,000 27 13.2 16.8 27.3
20,001 to 50,000 : 44 21.5 27.3 54.7
50,001 to 100,000 18 8.8 11.2 65.8
100,001 to 250,000 26 12.7 16.1 82.0
250,001 to 500,000 15 7.3 9.3 91.3
500,001 to 1 million 11 5.4 6.8 98.1
over 1 millien 3 .1.5 1.8 : 100.0
unspecified/unknown 44 21.5 missing
total: 205 100.2 . 100.0 .
11=205 cases mean § 197,202.375
: median 49,792,305
mode 25,000

range 2.500,000

a/ In 22 of the 205 cases, the claim ceiling was $25 000 under the terms of the
arbitration program, which was based on postclaim agreement to submit the
matter to arbitration.
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Claime@ economic loss: Full information on the injured .

person's monetary claims for economic loss was available in
roughly half the cases. Even in some of these cases, the data
available may not have represented total or £inal amounts claimed
for each of the main categories of economic loss--medical costs,
wage loss, and other costs. Frequently, the available records
included only a partial enumeration or initial estimates of
claims in these categories. Thus, the tabulated data (Tables
35-37) represents specified amounts for which recovery was
sought at scme point in the proceeding, but not necessarily the
total medicai or other expense, or wage loss, incurred or
anticipated for the injured person due to the claim-producing
incident.

For one thing, in many cases part or all of any economic loss
may have been borne by a third party on behalf >f the injured
as an insured or otherwise eligible person under some fcrm of
private or social insurance. Or, occasicnally, economic loss
was absorbed directly by government, as where the injured was
an inmate at a public institution. In at least two cases, a
third-party payor of medical expenses joined arbitration as
an intervencr and eventually récovered at least a portion of
such expenses out of the indemnity awarded to the claimant. 1In
most cases, however, third-party payors apparently did not
seek reimbursement of expenses or losses absorbed on behalf
of the injured person. Accordingly, the tabulated economic
loss data rerpresent only amounts claimed, as known from availablé

sources, and not the total economic cost to the injured persons.
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Incurred medical expenses were claimed in roughly four
cases of every five for which such information was available. .
Claimed amounts ranged from under $100 to over $33,000. The

typical (median) claim was $2,273. Some 75% of such claims

were under $5,000, and only 12% exceeded $10,000 (Table 35). 1In

éontrast, incurred wage loss claims were relatively infrequent
but more substantial. Incurred wace loss was claimed in roughly
one case out of three, with the median claim being $4,932. Only
20% of incurred wage loss claims exceeded $10,000, however
(Table 36).

The distribution of incurred medical expenses plus incurred
wage loss combined yields a pattern somewnat like that for. ..
claimed medical expense alone: claims were :nade in four out of
five cases and in most they totalled under $3,000; in less than
one case in four did such claims total more than $10,000.

These combined claims (medical Plus wage) for incurred economic
loss reached to about $72,000, however, averaging nearly

$10,000 for the 6C cases in which a combined amount was claimed
(Takle 37).
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bpase: 205 case
t
:
I
| table #3s
; Incurred medical 'expenses claimed
! ' cum adjusted
b no. of rel adjusted adjusted non=zero
5 dollar range . cases freq (%) freqg (%) freq (%) frea (1)
0 18 f.8 19.4 19.4 --
1 to 1,000 18 8.8 19.4 38.7 24.0
po 1,001 to 2,000 14 6.8 15.1 53.8 1e.7
. 2,001 to 3,000 13 6.3 14.0 67.7 17.3
i; ! 3,001 to 5,000 11 5.4 11.8 79.6 14.7
] 5,001 to 10,000 \ 10 4.9 10.8 90.3 13.3 3
: ~
{ :
: 10,001 to 20,000 6 2.9 6.5 96.8 8.0 &
E over 20,000 ' 3 1.5 3.2 100.0 4.8
]
, unknown * 112 54.6 missing
total: 205 100.0 1100.2 100.0
[ H=205 cases
| X all amts. non-zero amts.
b mean , .2 §,456.827
; median 1,547 2,273.50
| node 0
: range 33,312
‘ aggreqgate 334,262
‘ +17e., unknown what amount of incurred medical expense, if any, was claimed
F
“
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L . 405
3 j base: 2(.  cases
]
P
: table §36
; Incurred wage loss claimed
. adjusted
no. of rel ' acdjusted non~-zero
] dollar range cases freq (%) froq (t) fraq (%)
)
) 0 77 37.6 69.4 --
'£ l to 1,000 7 3.4 6.3 20.6
' 1,001 to 5,000 1n 4.9 9.0 29.4
!
'. 5,001 to 10,000 10 4.9 9.0 29.4
i
! 10,001 to 50,000 6 . 2.9 5.4 17.6
over 50,000 1 0.5 0.9 2.9
} i unknown® 94 45.6 missing
| total: 20¢ 99.8 100.0 99.9
3 ]
t .
N=205 cases all known amts, non-zero amts.
mean s 3,110.703 § 10,155.529
median 1.104 4,932 .
! mcde 0
range 60,000
aggregate 345,288
* i.e., unknown what amount of incurred wage loss was claimed, or whether

incurred wage loss was claimed at all
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3 - 403 + 405
%' base: 205 cases
|
3 table # 37
:
i . E./ t
Incurred economic loss claimed
\ : ‘ _ non-zerc
‘ no. of rel adjusted cum adjustec
! dollar range cases freqg. (%) freq (%) freq (%) freq (%)
0 .16 7.8 21.1 21.1 --
1 to 1,000 13 6.3 17.1 - 38.2 21.7
1,001 to 2,000 5 2.4 6.6 44.7 8.3
2,001 to 3,000 9 4.4 11.8 56.6 15.0
1 ! 3,001 to 5,000 5 2.4 6.6 63.2 8.3
- 5,001 to 10,000 10 4.9 13.2 76.3 16.7
10,001 to 20,000 10 4.9 13.2 89.5 16.7 ¢
20,001 to 50,000 6 2.9 7.9 97.4 10.0
over 50,000 2 1.0 2.6 . 100.¢ ’ 3.3
b/
unknown ~ 129 62.9 missing
] total: 205 99.9 100.1 . 100.0
?
; N=205 cases all amts. non-zero amts.
1 mean $ 7,289,156 $ 9,232,933
- median 2,294.50 4,367.50
Cod mode 0
: ‘ range 71,816
§ i aggregate 553 976
‘ 37 total of claimed medlcal expense and wage loss incurred
. b/ i.e., total claimed incurred economic loss claimed is currently unknown
; in whole or in part
J
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Party Representation: Parties in arbitration may be _

representcd by counsel or by themselves (pro se). In the cases

with such data, 177 (of 200) or about 89% of claimants and ‘ : 3
317 (of 325) or 98% of defendants were represented in arbitra- i

[P

tion by attorneys (Tables 38, 39). One of the claimants and

i

three of the defendants in these cases was represented by

P
1

persons other than attorneys. In 22 cases claimants brought
arbitration without attorney or other representation, but it
appears that, in some instances, the claimant was receiving
legal advice from an unidentified source. A defendant appeared
without counsel, however, in only five cases. Others, such a
nominal pafties and some defendants named but not party to 3
a;bitratlon were also not represented by counsel. The pro se
claimant cnses were apparently minor, for the most part, or

of such questionable liab»ility that an attorney was not available.-

i,
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base: 205 cases

hi=

table # 38
Claimant represéntation in arbitration
no. of rel adjustéd
cases frea (%) freg (%)
attorney 177 86.3 88.5
self 22 10.7 11.0
other person 1l 0.5 0.5
did not appear 3 1.5 -
unknown ' 2 1.0 missing
=
total: 205 100.0 100.0 R

205 cases
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table # 39

Defendant representation in arbitration _

Sl )
base: 205 case.

no. of rel adjusted
defendants freq (%) - freq (%)
atto?ney 317 93.5 | 97.5
solf 5 1.5 1.5
other person 3 0.9 0.9
unknown party status or representation 14 4.1 - missing
nominal party, not represented 16 - -
not party tc arbitration 50 ~- :;
total: 405 100.0 ) 99.9‘

=405 defendants

ead
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J. Outcomes

This section discusses the dispositions reached for the
closed arbitration cases in the data base. Dispositions are of
two tyves (a) administrative and (b) substantive. Administrative
factors include the stage at which the case was: closed, pro-
ceedings involved, elapsed time periods, and costs associated
with processing and indemnity. Substantive resolutions cover
claims indemnified by type (win/lose ratios) and amounts. In
summary, selected administrative and substantive factors are
cross-analyzed to determine the relationship between such
variables as type of claim (injury severity), processing time an

and resolution.

Case disposition and claim resolution: Some 92% (188) of . ...

the arbitration cases resolved the claim with respect to at

least one defendant. The other 8% (17) did not resolve any

claims in arbitration. This occurred when claims were removed

from arbitration to court or were not remanded from court to
arbitration, most often because one or more defendants had not
signed any preclaim arbitration agreement and declined to

submit to arbitration postclaim. Forum straddle, i.e., where
claims were submitted to court and arbitration, occurred in several
cases. Where the arbitration pioceeding did resolve at leasy.

one claim, the resolution was attributed to the arbitration

forum either by party action or arbitral decision. (Table 4¢0)
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base: 205 cases
table # 40
Mode of case disposition
no. of rel adjusted
disposition mode cases freq (%) freq (%)
resolved in arbitration by party action 82 42.0 43.6
a/ _ -
negotiated settlement 51 24.9 27.1
withdrawn by claimant 25 12.2 13.3
abandoned by claimant 2 l.0 1.1
b/
other/unspecified : 4 2.0 2,1
resolved by arbitral decision 106 51.7 56.4 }ﬂ
decision on the merits 102 49.8 54.3 ®
dismissal on technical ground 4 2.0 2.1
c/
not resolved in arbitration . 17 8.3 --
total: 205 100.0 100.0

=205 cases which entered arbitration

a/ 1includes 2 awards upon settlement (consent awards)
b/ split forum or unspecified party action

¢/ either removed from arbitration to court, or forum straddle
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Disposition mode: (of the 188 arbitrations which disposed

of claims, 56% resulted in a decision by the arbitrator(s)
while 44% were concluded by party action, without any arbitral
decision. Arbitrators decided ther merits of at least one
claim in 54% (102) of the cases and dismissed another 2% (4)

on technical grounds, including non-arbitrability, statute of
limitations, and failure of claimant to comply with an arbitral
ruling concerning discovery. In 27% (51) of cases concluded

by party action, the parties negotiated a payment to resolve
one or more claims. Claimants withdrew all claims filed in 13%
(25) of these arbitrationsl/and abandoned them in another 1%

(2). In the remaining 22 (4) the methods of closure in arbi-

tration was peaceful; the claims were either settled or withdrawn

(Table 40).

Defendants: Claims were mdde against a total of 405 defendants

in connection with the incidents underlying the 205 arbitrations.

Proceedings were initiated in arbitration against 86% t348)
of these defendants; the others were not party to arbitration.
Claims with respect to 73% (296) of the total of 405 were
resolved in arbitration (Table 41). Almost all of the rest--
28 were unknown or questionable --were resolved in court.
About 55% (162) of these 296 claims were resolved by
arbitral decision (award) and 453% (134) were resolved in
arbitration by party-action. Of the entire total of 296, 25%
(74) were settled; i.e., by pavment of a negotiated indemnity.

Thus, of the 134 claims decided by party action, settlements

i/ In some of these cases, however, the claimant continued
to p v i
bursue recovery in court from one or more defendants
who were not party to the arbitration.






Defendants

by

table # 41

forun 6f claim disposition

\

513
base; 205 cases

\u

forum of claim no. of rel adjusted

disposition defendants freq (%) freq (%)

arbitration 296 73.1 78.1 -

court 81 20.0 21.4

not arbitration or court 2 -0.5 0.5

unknown 26 6.4 missing
' total: 405 100.0 100.0

N=405 defendants .

A TSR |






base: 205 cases

[

|

} p 514
}

?

i table 8§ 42

Defendants by mode of claim disposition

mode of claim no. of rel adjusted
: dicposition defendants freq (%) freq (%)
Arbitration
Decision (award) 162 40.0 54.8
} Negotiated Settlement 74 18.2 25.0
=
, ‘ Withdrawn by claimant 56 14.0 18.9
Abandoned by claimant 4 1.0 1.3
Non-Arbitration 81 20.0 -
' B
i Unknown or questionable 28 6.9 missing &
. total: 405 100.1 100.0
N=405 defendants
!
1
i
[
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were the largest group:; accounting for 55%. 1In comparison, the
next largest group, those withdrawn by the claimants, constituted
19% (56) of all arbitrations and 43% of those decided by the
parties,

These percentages, both in case and claim terms, show a

pattern of resolution mainlv by decision rather than bv negotia-

tion or withdrawal. This is at some variance from historical

experience with malpractice claims resolution in court. Resodolu-
tion by parties or by trial of malpractice claims filed in the
courts (or subject to their jurisdiction) is importantly
influenced by the known patterns of court decisions and party
action in respect to past claims. That is, the disposition of
a new claim to some extent hinges on what those involved know
about the resolution of similar claims. Thus, if recent trials
of similar claims resulted in defense verdicts, a claimant
might well be expected to settle for a nominal indemnity

or even to drop his claim. Conversely, a defendant may seek

to settle if such cases have favored claimants. On this
reasoning, more knowledge in general tends toward more party
determination rather than court adjudication.

Thus far, arbitration seems different.* Since arbitration
is still a relatively little-used forum for medical malpractice
claims, there are not vet any clear adjudication patterns
against which new claims subject to arbitration can be assessed.

The relative informality and rapid procedure almost certainly

* A-limitec arbitraticn-litigation comparison (California)
is presented in Part IZI of this Report.
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make it quicker, easier and less expensive to pursue adjudica-
tion in arbitration than in court. These factors probably
contribute significantly to the high proportion of decisions
among all disposition modes for arbitration cases so far.

(On the other hand, the privacy and cbnfidentiality of
arbitration may limit general knowledge, unless some reporting

system is developed, similar to that for labor arbitration.)

Stage of procedure of disposition: Proceedings reached

the hearing stage in most of the arbitrations which did
resolve claims. Hearing was begun in at least 57% of these
cases and was completed in 55%. There was no hearing in
over 39%, and in the remaindei=--just over 3%--it is not known
whether any hearing took place. That most arbitrations
reached the hearing stage suggests that these cases were not
necessarily handled as they would have been in court.
Relatively few malpractice cases filed in court ever zeach
trial and in fewer still is there a jury verdict.l/ In
contrast, most of the arbitrations reached hearing, and in
nearly all of these at least one clainm was decided by the
arbitrator(s). The reason for this difference may lie in
the relative ease of preparing for arbitration due to its
procedural informality and customary relaxation of strict
evidence rules. Preparing a case £for arbitration hearing
* National Association of Insurance Commissioners (NMAIC) data
for some 72,000 malpractice claims closed between July 1,
1975 and Dec. 31, 1978 show that at least 12.7% were
resolved by third-party disposition in court, including
at least 7.1% after trial began. An additional 1.7% were

settled after trial had Lkegun. (NAIC Malopractice Claims,
Vol. 2, Mo. 2., Sept. 1980, Table 2.11, o. /3)
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table §#43

Stage of procedurc of case disposition

613
base; 205 cases

no., of rel adjusted
procedural stage cases freq (%) freq (%)
in arbitration 188 91.7 100.0
1
' without hearing 74 36.1 39.4
during hearing 4 2.0 2,1
|
! after hearing,without award 1 0.5 0.5
[ t
by awa.d 102 49.8 54.3
| after award vacatur 1l 0.5 0.5
E unknown 6 2.9 3.2
not in arbitration 17 8.3 -
|3 i/ e _
forum straddle or removed
from arbitration short of
award 15 7.3
[ in court, after award.vacatur 2 1.0
E ' total: 205 100.0

é N=205 cases

pursued, but for the resolution reached.

i : a/ forum straddle cases are those in which there were proceedings pending in both
{ _ arbitration and court at the time the case was resolved, and neither forum had
o been established over the other as the place where adjuéication would have
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therefore probably requires somewhat less time and cost than
preparing the same case for court trial. Almost certainly,
arbitration hearing would take substantially fewer days than
a trial. Furthermore, since a separate arbitration tribunal
is constituted for each case, there is no docket delay as

there may be in court, where each case is "in line" for trial

and may be heard sooner or later, depending on the number of
other cases also awaiting trial.l/ Normally, the arbitration
panel is constituted and ready to hear a case within a short
time after it is filed, long before the parties are ready for

hearing. :

17 In some courts, processing of malpractice cases is segregated
from other types of cases; in others it is not. Particularly
where malpractice cases are not segrecated, there might be
a prolonged wait for trial. 3
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Indemnity: Claimants received indemnity from at least
one defendant--either in arbitration or in court, or both-——
for nearly 568 (101) of the incidents in which outcome was
known (Table 44). Although claimants' total recovery in paid
incidents ranged from less than $100 f: nearly $1 million, the
distribution of total indemnity by incident is heavily weighted
to relatively small payments. Total indemnity was $5,000 or
less in nearly 51% of paid incidents, with most under $2,500;
it was $20,000 or less in 84%1, vith most of these under
$10,000. Only 16% of paid incidents involved total indemnity
over $20,000, with half of these under $50,000 and three-
quarters under $100,000. Total indemnity exceeded $100,000
in fewer than 5% of paid incidents (Table 45).

Arbitral awards: Arbitrators decided the merits of at

least one claim in 558 (100) of those arbitrations which
regsolved claims. In 43 of these cases, the arbitrator(s)
awarded an indemnity rarging from less than $100 to more

than $160,000 (Table 46). But more than half these
indemnities were under $10,000, and more than three-quarters
were under $20,000.2/ Considering only cases with some
indemnity, the median awarded was $8,135 (Table 47). All but

two of the awarded indemnities were under $100,000. In other

wordg, arbitrators awarded no indemnity in the majority of cases

1/ These figures include paid cases under the former Suffolk
County, N.Y., Medical Society/Bar Association Plan, which
set a maximum of $25,000 on claims. This was the only

plan kncwn to have such a restriction; the proposed
successor plan would not restrict the amount of claim.

Z/ Eleven awards of less than $20,000 were in cases uncder
the former Suffolk County, N.Y. Plan.
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base: 205 cases

. . | table # 44
a/
Qutcome by incident ° _
e
no. of rel. adjusted
) outccme incidents freqg (%) frea (%) .
indemnity paid ) 101 49.3 55.8
no indemnity 80 39.0 ©44.2
b/ ’
L _unknown_ ' 24 11.7 missing _
totals: 205 100.0 100.0

=205 incidents

37 incidents cenerating one or more claims £iled (but not necessarily
resolved) in arbitration

b/ i.e., unknown whether or not claimant received some amount of
indemnity f£rom any defendant associated with the incident; includes
at least 13 inciaents for which all claims, including one or more
claims initially filed in arbitration, were ultimately resolved
in court. ‘
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table 845
a/
Indemnity by incident

alyi incidents

- v, PO
sum of 518
. base: 205 . fses

- paid incidents

—— e AT s

(t1=205) (11=101)
cum
indemnity range rel adjusted rel adjusted  adjusted
(dollars) no. freq (%) (freq (%) freq (%) freq (%) freq (%)
0 80 39.0 44,2 -
1l to 1,000 16 7.8 8.8 15.8 17.6 17.6
‘ 1,001 to 2,500 1e 8.8 9.9 17.8 19.8 37.4
E. 2,501 to 5,000 12 5.9 6.6 11.9 13.2 50.5
E 5,001 to 10,000 10 4.9 5.5 9.8 11.0 61.5
% ' 10,001 to 20,000 20 9.8 11.0 ie.8 22.0 83.5 EE
E 20,001 to 50,000 7 3.4 3.9 6.9 7.7 91.2
§ 50,001 to 100,000 . 4 2.0 2.2 4.0 4.4 93.6
g 100,001 to 500,000 3 1.5 1.7 3.0 3.3 98.9
) over 500,000 1 0.5 0.6 1.0 1.1 100.0
{? ‘ unqpecif;edé/ 10 4.9 5.5 9.8 missing
3' i unknowng/ - 24 11.7 missing
3 z totals: 205 100.2 99.9 99.8 100.1
? a/ total indemnity pgid by all defendants associated with the claim-producing incident
b/ one or mcre &efendants paid indemnity in these incidents but total indemnity is unknown
g §/ unknown whether indemnity was gaild by any defendant associated wvith the claim-producing
g incident
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8165
base: 611=6
(102 cases of 205)
8/8/79
Table & J¢
a
Indemnity awarded by arbitrators —
indemnity range no., of rel “um non-zero
(dollars) cases freq (%) freg (%) freq (%) cum. freq (%)
0 59 57.8 57.8 - -
1l to 1,.,00 9 8.8 66.7 20.9 20.9
1,001 to 2,500 7 6.9 73.5 16.3 37.2
2,501 to 5,000 4 3.9 77.5 9.3 46.5
5,081 to 13,000 3 2.9 80.4 7.0 53.5
10,001 to 20,000 10 9.8 90.2 23.3 76.7
~J
20,001 to 50,000 5 4.9 95.1 11.6 88.4 ~
(3.
5 001 to 100,000 3 2.9 98.0 7.0 95.3 '
over 100,00¢ 2 2.0 100.0 4.7 100.0
total: 102 99.9 100.1
N=102 cases
all non-zero
awards awards
mean $8,155 $ 19,344
median 7 68,135
mode 0 500
range 161,148 161,148
aggregate $831,779 $831,779
a/ Total of 102 cases includes 20 in which, under the rules of the arbitration plan
- involved, the arbitrators could award no more than $25,000.
- I " - oo s e N







table § 10

Occupational stdtus of injured person”

203 )
base: 205 cases

no. of rel adjusted
status persons freqg (%) freq (%)
enmployed at paid work 78 38.0 52.0
not employed for pay 44 21.5 29.3
retired 1.9 9.1 12.7
child or student: ° 4.4 6.0 ~
.\!
unknaown 55 26.R missing Q.
total: 205 100.0 100.0

=205 cases

T_-_.—-_'__ I3 >
at time of claim-producing incident
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table § 11

Occupation of injdred person®*

204
base: 205 cases

°

no. of . rel adjusted
occupations category persons freog (%) freq (%)
homemaker 29 14.1 28.2
clerical and sales 23 11.2 22,3
professional, technical & manégcrial 20 9.8 " 19.4
machine, bench, structural & misc. )
industrial work 17 8.3 16.5
service 10 , 4.9 9.7
other " 2.0 3.9
unknown occupation 93 45.4 missing
not applicable (child or minor student) 9 4.4 -
total: 205 100.1 100.0 ‘

N=205 cases

* The occupation coded is that of the person whose alleged injur9 gave rise to the
malpractice claim. Where the injured person was not employed (or was retired) at
the time of the claim-producing incident but had formerly had a regular occupation,

that former occupation was coded.
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51¢
ba: 205 casu:
table § 47
R - V4
' i Indemnity paid by defendants
' all amounts..:. non-z2ero amounts
(N=405) (N=112) ;
indemnity range rel adjusted " adjusted cum
{dollars) no. freqg (%) freq (%) freq(3) freg (%)
! 0 191 47.2 63.0 -
1l to 1,000 31 7.7 10.2 27.7 27.7
1,001 to 2,500 25 6.2 8.3 22.3 50.0
2,501 to 5,000 12 3.0 4.0 10.7 60.7
5,001 to 10,000 14 3.5 4.6 12.5 73.2
10,001 to 20,000 16 4.0 5.3 14.3 87.5
20,001 to 50,000 7 1.7 2.3 6.3 93, N
: ~
50,001 to 100,000 4 1.0 1.3 3.6 97.3 -1
over 100,000 3 0.7 1.0 2.7 100.0
unknown 102 26.2 missing missing
total: 405 100.2 100.0 100.1
N=405 defendants all amts.. . non-zero amts. .
mean $ 4,471.422 $ 12,096.803
median 0.293 2,999
mode 0 1,000
range 161,148

Lthew T

a/ Total of 205 cases includes 22 cases in which claims
- $25,000 under the rules of the arbitration plan concerned.

aggregate 1,354,842

could not exceed
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they decided and where they did award indemnity, it was
usuai;yvrelatively small, typically under $10,000.l/ These
facts probably say more about the nature of the cases heard
than about arbitration. Because of their litigation experi-
ences, many plaintiffs' attorneys evidently prefer the court
forum, at least for cases with potential for large damages.
They have very often attempted to overccme preclaim arbitration
agreements in such cases. For this reason, probably large-
damages cases are underrepresented among the arbitrations
examine@ here. Of course, some such cases were settled. Thus,
arbitrators were confronted with relatively few cases in which
a large indemnity might have been justified, negligence aside.
While indemnity amcunt tears no direct relation to
whether payment is made, aggregate and average dollars paid,
in claim terms, have intrinsic interest for the malpractice
defense community. Some indemnity was paid by at least
one-third of the defendants for whom claims were resolved
in arbitration. These payments ranged from under $100 to
more than $160,000, adgregating over $1.2 million. Average
payment was $12,351 and the median $4,157 (Table 48). Of
these payments, 52% were made pursuant to arbitral decisions

and 48% were rneqotiated.

I/ in two of the 59 cases where cvbitrators awarded ncthing,

- claimants succeeded in having a court set aside the
arbitration on the ground that the agreement to arbitrate
should rnct be enforced. In each of these cases the
claimant obtained a settlement during the course of a
subsequent lawsuit.
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It is interesting to compare indemnity paid by defendants
(a) pursuant to arbitral decision and (b) withcut arbitral
decision (Tables 48 and 49). Of the total of 296 claims resolved
in 182 arbitrations, about 55% were claims decided by arbitrators.
Indemnity was paid for 32% of these claims, as against 46% of
other claims. But median non-zero indemnity for claims decided
by arbitrators ($4,396) was 26% higher than that for other
claims ($3,500). Furthermore, payments exceeded $10,000 for
363 of claims decided by arbitrators, compared to only 19% for
other claims. One reason for these differences is that -
“nuisance® settlements would tend to hold down averages and
increase the proportion of small irndemnities for settled
claims, which of course are in the “"other® group. In fact,
total payment was no more than $2,500 in at least 29% of
incidents generating a settlement. Doubtless some, if not
all, of these small payments were *nuisance” settlements.
By definition, there would be no nuisance settlements among

claims decided by arbitrators.
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table & 48

51¢
base: 513=l
(182 of 205 cases)

a/’

Iniemnity paid by defendants in arbitration

\

all amounts

non-zero amounts

(=296) (N=1Co0)
indemnity range rel adjusted adjusted cum
(dollars) no. freq (%) freq(%) freq (%) freq (%)
0 167 56.4 62.5 --
1l to 1,000 25 . 8.4 9.4 25.0 25.0
1,001 to 2,500 23 7.8 8.6 23.0 48.0
2,501 to 5,000 10 3.4 3.7 . 10.0 58.0
5,001 to 10,000 14 4.7 5,2 ‘ 14.0 72.0 3
10,001 to 20,000 15 5.1 5.6 15.0 87.0 &
' 20,001 to 50,000 7 2.4 2.6 . 7.0 - 94.0
50,001 to 100,000 3 1.0 1.1 3.0 97.0
over 100,000 3 1.0 1.1 3.0 . 100.0
unknown 2% .9.8 missiag missing
total: 296 100.0 99.8 . 1¢0.0
1N.:296 defendants all amts. non-zexo amts.
mean ‘s 4,625.754 12,350.77/
median 0.299 4,156.50
mode 0 1,000
range 161,148
aggregate 1,235,077 .
a/ Includes 32 de¥endants in 20 caces processed under an arbitration plan providing
=" for a mawimum award tn Flaimant ~€ €75 ,000.
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table £ 49

518
base: 513#1
(53 of 205 cases)

Irdemnity paid by defendants baside those in arbitration

indemnity range no. of rel adjusted
{dollars) defendants freq (%) freq (%)
0 24 22,0 GE.7
1l to 1,000 6 5.5 16.7
1,001 to 2,500 2 1.8 5.6
2,501 to 5,000 2 1.6 5.6 :
5,001 to 10,000 0 0.9 0.0 5
10,001 to 20,0C0 1 0.9 2.8
20,001 to 50,000 0 0.9 0.0
50,001 to 100,000 1 0.9 2.8
over 100,000 0 0.0 0.0 .
unknown 73 67.9 missing
total: 109 99.9 100.2
N=109 defendants all amts. non-zero amts.
mean 3,226.805 ° 9,980.417
median 0.250 1,050
modea 0.0 1,000
rance 2Q,000
aggregate 119,762
. N e a e e e e U S PRT- |
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X. Costs

Defense Costs: Costs incurred on behalf of insured

defendants for claim investigation and legal defense were

sought as two separate data jtems: 1) defense counsel fees,

and (2) insuror's allocated loss adjustment expense. Where

a defendant was either a self-insuror or had no provision
at all for professional liability judgments, usually it was

not possible toc obtain any data on defense costs.

Defense counsel fee: Data represents the cefense

attorney's charges for legal work in connection with the
claim. MNormally these charges are paid by the liability
insuror on behalf of its policyholder, and t“= attorney 1is
most often a private practitioner selected by the insuror
to defend its insureds,.as might be necessary, in a particular
community or region. Occasionally, hcwever, some insurors
assign defense of selected claims to "house" counsel, or
attorneys in their own employ.l/ Where this is done,

there is no ascertainable counsel fee, since the attorney-
employee does not charge the insuror-emplover a fee. The
cost for house counsel services {salary and benefits) is

a regular business expense of the insuror and not allocable

to a claim. Vhere it was known wnether house counsel was

involved, ccding so indicated.

1/ At least one carrier, whose sole line is medical liability

insurance, aprarently uses house counsel wherever practical,

considering the locale involved and the size and type of
claim. :
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Insuror's allocated loss adjustment expense (ALAE):

Data represents the cost of claim investigation plus claim

defense costs other than attorney fees. ALAE might typically--.

include any or all of the following: cost of photocopying
or obtaining medical records; fees and expenses for steno-
graphic recording or verbatim transcripts of depositions,
hearings or trial; fees and expenses of medical experts
for claim evaluation or appearance as witnesses; fees and
expeﬁses for other witnesses or for private investigators;
and forum costs, including filing or administrative fees
and expenses. Insurors vary in how they allocate reimburse-
ments to attorneys or investigators for costs advanced by
them (e.g., forum filing or records-search fees). Some
generally inclucde such costs in ALAE and some generally
include them as part of counsel fees. An insuror's practice
in this regard may also vary from claim to claim. Because
the sum of costs advanced by attorneys may ke substantial,
it is important to take account of it in analysis. Unfor-
tunately, there is no way to adjust for the variation in
how insurors tally defense costs short of reviewing attorney
bills and insuror cost allocations in all cases. Thus,
defense cost data are probably most reliable if analyzed in
the aggregate, that is, as the total of both defense counsel
fee and the insuror's allocated expense for the claim.

In the cases examined here, wherever two or more
defendants were insured and represented as one party in
arbitration, all counsel fees ané allocated expenses were

coded for the primary defendant. For example, where a
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* hospital and two of its employees (e.g., an intern and a nurse)

* .  were each named as defendants although all were insured by

. s — j

the hospital and consequently represented as one party, then

* all defense costs were usually attributed by the insuror to [ 4

: the hospital alone, and coded accordingly in the data set.

However, where two or more defendants (e.g., physicians in 1

————

practice as partners) were insured under one policy but

represented (by the same attorney or not) as separate parties,

then defense costs were usually allocated among the defendants

by the insuror, and so coded.

Reported Expense and Cost i

Full defense expense data were available for only about 27%

of 513 defendants for whom the claim was resolved in arbi-

ror's

PP P,

tration. Median claim expense (counsel fee plus insu

allccated expense) was $1,531 for 106 such defendants, and for i

four out of five total claim expense was under $5,000 (Table 50). :

Information on defense counsel fees was available for 37% of

arbitration defendants, of whom three out of four incurred

attorney fees. Counsel fees ranged to $16,500, but the median

fee was just $1,565, and only 132% of known fees exceeded

$5,000 (Table 51). One defendant in fcur incurred no known ;

counsel fees.

their insuror's "house” counsel and 40% were not represented

by an attorney. Information on allocated loss adjustment

expense was similarly limited. Data were recorded for just
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of these defendants, 60% were represented by :
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S1vy+520
base: 513=1
(182 of 205 cases)

takr’e 050
a/ . b/ .
Claim expense for rrbitrotion dcfendants '
\ cum, non-zero
claim cxpense no. of rel adjusted adjusted cum. froq.
(dollar ranqe) defendants freq (%) freq (%) freq (%) (%)
s 0 11 3.7 10.4 10.4 --
3 1 to 1,000 27 9.1 25.5 35.8 28.4
b 1,001 to 2,500 29 9.8 27.4 63.2 58,9
]
i ! 2,591 to 5,000 19 6.4 17.9 gl.1 78.9
L i
F 5,001 to 10,000 13 4.4 12.3 93.4 92.6 |
. over 10,000 7 2.4 6.6 100.0 100.0 '
1 c/ '
% unknown”_ 150 64.2 missing
.
q total: 296 100.0 100.1
« ’
8 N=296 defcndants
A mean 9% 2,975.745
¢ *  mecdian 1,531 ’ .
mode 0

range 18,431

a/ CGlaim expense includes defense counscl fce, if any, and insuror's allocated loss

adjustment expenae, if any.
/ i.e., cdefendants for whom the claim was resolved in arbitration

¢/ includes all defendants for whom eithcr counscl fee or insuror's allocated claim
adjustment expense is currently urknown
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table 851

519 :
base: 513=l

Counsel fees for defendants in arhitration -

\

non-zZero anounts

(182 of 205 cases)

all amounts
{(N=296) (N=82)
fee range rel. adjusted adjusted cum. _
(dollars) no.  freq (%) freq (%) freq (%) freq (%)
a
0 27 9.1 24.8 -- --

1 to 1,000 26 8.8 23.9 31.7 31.7
1,001 to 2,500 28 9.5 25.7 34.1 65.9
2,501 to 5,000 17 5.7 15.6° 20.7 86.6
5,001 to 10,000 4 1.4 3.7 4.9 9.5

over 10,000 7 2.4 6.4 8.5 1c-.0
unknoun 187 63.2 missing missing
»
tot»" 296 160.1 100.1 99.9
11=296 decfendants .
all amts. non-zero 2amts.
mean § 2,269,798 $3,017.171
medion 1,070.000 1,564.50
mode 0
range 16,541

a/ including 11 defandants who were not Lepresented by an attorney
attorneys werc employees O

aggreqgate 247,48

£ the insuror (i.e., sa
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laried "house" counsel)
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36% of arbitration defendants, of whom five out of six
incurred some expense. Although ALAE ranggd to about $6,200,
median expense was only $409, and only 9% of known expense
amounts exceeded $2,000 (Table 52).

From the point of view of the defendant, total cost’
included indemnity paid or payable plus the expenses of counsel
and loss adjustment. Such total costs were known and calculated
for 106 arbitration defendants or 37% of the entire group of
such defendants. For 9% neither indemnity or expense was
recorded. Excluding these, almost 19% had a claim total
cost of up to $1,000 and 43% up to $2,500. More than
three-fourths fell below $10,0000, in total. Only two
defendants were found to have a total claim cost of $50,000
Jteisle 53). Understandably, there was a large range

{$137,184). The median figure, however, was only $2,639,

reflecting the substantial number of low payments.
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table # 52

Insuror allocateé loss adjustment expensé

fcr defendants in arbitration

520 -
base: 513=1
(182 of 20Z cacse!

all amounts

non-zero amounts

! (fi=296) =90)
, expense range . rel adjusted adjusted . cum
f (dollars) no. freq (%) foeq (%) freq (%) freq (%)
0 17 5.7 15.9 --
1l to 250 27 9.1 25.2 30.0 30.0
251 to 500 27 3.1 25.2 30.0 6n.0
’ 501 to 1,000 12 4.1 11.2 13.3 73.3
- R
1,001 to 2,000 16 5.4 15.0 17.8 91.1 @N
{ '
. 2,001 to 5,000 7 2.4 6.5 7.8 98.9 g
. over 5,000 1 0.3 0.9 1.1 100.0
unknown 189 63.9 missing missing.
total: 296 100.0 99.9 100.0
N=296 defendants '
; all amts. non-zerno amts.
‘ mean $ 661.607 786,578
! median 326.000 409
mode 0 .
range 6,183
! aggregate 70,792
;
; l
;
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table 853

a/

b/

Claim total cost for arbitration defendants

518+519+520
base: 513=1
(182 of 205 cases)

cum non-zoro
claim total cost no. of rel adjugted adjusted cum. freq.
(dollar range) defendants freq (%) freq (%) freq (%) (¢)
0 10 3.4 9.4 9.4 --

1 to 1,000 18 6.1 17.0 26.4 18.8
1,001 to 2,500 23 7.8 21.7 ‘48.1 42.7
2,501 to 5,000 17 5.7 16.0 64.2 60.4
5,001 to 10,000 17 5.7 16.0 80.2 78.1

10,001 to 20,000 12 4.1 11.3 21.5 90.6
20,001 to 50,000 7 2.4 6.6 98.1 97.9
over 50,000 2 0.7 1.9 100.0 10C.0
c/
unknown™ 190 64.2 missing )
total: 29€ 100.1 99.9
N=296 defendants mean 8,524.301

median 2,639,500

mode 0

range 137,184

a/ including indemnity paid,

b/ i.e., defendants for whom the claim
c/ includes all defendants for whom either i

if any, and all claim expense

was resolved in arbitration
ndemnity paid, counsel

c¢laim adjustment expense (or all of these) is currently unknown

fee, or inamror's allocated
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Arbitration forum costs: A subcategory of allocated loss

adjustrent expense is the cost attending use of the arbitration

e e

forum. This cost has two components: 1) the administrative i

fees and expenses of arbitration and 2) arbitrator compensation.
Arbitration administrative fees may include a flat
jnitial charge by an impartial agency for its services in
administering the arbitration proceeding, usually under
specified rules. In 81% of cases examined, the arbitration
proceeding was administered by the American Arbitration
Association. AAA regional offices jn califormia, Michigan,
Washington, and several cther states handled these cases.
A few other cases were administered by either local or state
medicual or baer organizations, and the remainder were conducted
without any administrative agency. Under rules governing
all AAA-administered cases, each separately represented
party-—claimant and defendant--incurs an initial administrative
fee. Except in Michigan, the fee has been $150; in #Michigan,
the fee is $200 pursuant to the’;ules for cases under the
statutory progran. Under the rules in all states, a
financially indigent claimant may be granted deferral or
waiver of this fee, sO that it is possible for a claim to
be pursued in arbitration without any cash outlay by the
claimant for use of the forum. Uncer the malpractice arbi-
tration plans acministered by medical and bar groups, claimants

incur modest aéministrative fees ranging from ¢25 to $100,

and defendants are not charged a fee. However, these plans,
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like AAA-administered plans, either provide for claimants to
recover administrative fees paid if they prevail or allow
arbitrators discretion to allocate claimant's share of fees
to the defense. In iMichigan, the ctatutory program created
a special state fund which pays specified fees and expenses
of the arbitration forum where the arbitrators so direct.
Other expenses of the arbitration forum normally may
include fees or costs for hearing facilities or arrangements;
reimbursement to the administrative agency for sundry costs
advanced or unusual expenses incurred for the case Leing
processed; and payment of arbitrators' per diem compensation
and travel or out-of-pocket expenses. Under the rules for
AAA-adnministered cases there are fived charges for post-
ponement of scheduled hearings ($50 to the party responsible)
and for hearings beyond the first, if AAA furnishes a hearing
room or tribunal clerk ($25 per party). 1In the relatively

few cases aéministered by bar or medical groups, there was

“no administrative charge beyond the initial fee, although

parties in some cases were charged for sundry costs. In
cases where there was no administrative agency, all expenses
of the arbitration proceeding would normally be absorbed
by one or another of the parties or shared.

With respect to arbitrator fees, in AAA-administered

cases the arbitrators are paid only if the parties stipulate
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to pay them; otherwise, they serve without compensation beyond
reimbursement of out-of-pocket or travel expenses. The lone
exception is Michigan, where under the statutory program each
arbitrator is paid $150 per diem plus expenses, for hearing AR
and deliberation toward decision. This cost is paid by the . "
special state fund under the program. 1In other states, AAA

arbitrator per diem may vary from $150 to $300 (the current

rate (1975-78) ir Los Angeles).

Arbitrator Compensation: Arbitrators may or may not be

compensated in cases administered by medical or bar groups.

on the one hand, under the Suffolk County, New York, Medical i
Society-Bar Association Plan, all the arbitrators were local |
doctors and lawyers who, as legal-medical affairs committee i
members or alternates, ‘were not compensated; on the other :
hand, under the Minnesota Medical Society Bar Association
plan arbitrators were paid $150 per diem. In nonadministered
cases it appears that arbitrators--usually attorneys--were
compensated at a daily rate reflecting typical lecal fees at
the time in the locale involved. For example, rate of $250
to $350 were common ir such cases closed kefore 1979 in
California.
In view of the variety of ccmpensation methods and plans,
data regarding arbitrator compensation cannot be generalized.
It is of interest, however, to note that for claimants,
70% of all known cases (84 of 102} indicate no payment.

Correspendingly, for defendants, 61% showed no pavment.
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This may be due to the fact that arbitrators served without
fee or the case was closed prior to a requirement of fee
payment. On the other hand, in four cases the defense cost
exceeded $2,000 solely for this purpose (Table 54). The
table reflects costsborﬁeby the parties for payment of
arbitrators and does pot include any payment which they may
have received from other sources as in the case of Michigan. .

Tables 55 and 56 show arbitration forum costs for the
102 cases which resulted in an arbitral decision on the
nerits of at least one claim. The vast majority of these
cases were AAA-administered. Total forum costs ultimately
borne by claimants ranged to just over $2,000, while those borne
by the defense (all defendants together)ranged to almost
$9,500 (Table 55). Typical forum costs were much lower,
however. Average cost for claimants was $319 and for the
defense, $741. These figures reflect only what was ultimately
payable by each party after the arbitral decision, which in
some cases directed that the defense bear part or all the
forum costs initially pa’d (or payable) by claimants or, in
the rare case, vice versa.

A portion of the arbitration forum costs relates solely
to administrative fees and expenses, that is, without arbi-
trator compensation. For claimants, a thira showed no costs
due or payable and for defendants, about a fifth. Mcst of
these reflect cases under plans such as Suffolk in which

there are no formal costs for presenting or defendint a claim.

Administrative fees for claimants in virtually all cases

came to $300 or less. For defendants, the figure was similarly
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base: 611=6
(102 cases of 235)
table #54
Arbitrator Cémpensation
1
dollar range borne by claimant(s) borne by defence
no. of rel adj. cum no. of rel adj. cus.
cases % 3 adj. 8 cases ) ) adj. s
0 59 57.8 70.2 71.1 51 50.0 61.4 '61.4
1l to 150 3 2.9 3.6 73.8 1 1.0 1.2 62.7
151 to 300 5 4.9 6.0 80.0 8 7.8 9.6 72.3
301 to 500 6 5.9 7.1 86.9 7 6.9 8.4 80.7
501 to 1,000 a 3.9 1.8 91.7 3 2.9 3.6 84.3 <
1,001 to 2,000 7 .9 8.3 100.0 9 8.8 10.8 '95.2 '
2,001 to 5,000 0 0.0 0.0 3 2.9 3.6 98.8
5,001 or more 0 0.0 0.0 i 1.0 1.2 100.0
unknown lg 17.6 missing 19 18.6 © missing
total: 102 99.9 100.0 102 99.9 99.8
=102 cases
i
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dollar range

table &8 55

a/

Arbitration forum costs

borne by claimant(s)

810 + 814
812 + 816

base:

(102 cases of 205)

611=6

borne by defense

no. of rel adj. cum no. of rel adj. cum

cases . % adj cases ® 8 adj ¢

0 23 22.5 29,1 29.1 13 12,7 l6.5 16.5

1 to 150 26 25.5 32.9 62.0 22 21.6 27.8 44.3

151 to 300 6 5.9 7.6 69.6 11 10.8 13.9 58.2

301 to 500 7 6.9 8.9 78.5 7 6.9 8.9 79.17

501 to 1,000 8 7.8 10.1 88.6 .12 11.8 15.2 82.3

1,001 to 2,000 8 7.8 10.1 98.7 7 6.9 8.9 91.1

2,001 to 5,000 1 1.0 1.3 100.0 5 4.9 6.3 97.5

5,001 or more 0 0.0 0.0 100.0 2 2.0 2.5 100.0
unknown 23 22.5 missing ~- 23 22.5 missing --

102 99.9 100.0 102 100.1 100.0

N=102 cases

arbitration

mean $ 319
nedian 148
mode 0
range 2,025

mean $ 741
median 297
mode 0
range 9,480

administrative fees and expenses plus arbitrator compensation
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dollar range

table #56

Administrative fees and expenses of arbitration

borne by claimant

810
812
base;:

61l1=6

(102 cases of 205)

borne by defense

no. of rel adjusted cum no. of rel adjusted cum
cases % L} 3 cases 8 L) L
0 31 30.4 34.4 30.4 19 18.6 20.4 20.4
J 1 to 150 38 37.3 42.2 76.7 28 27.5 30.1 50.5
; 151 to 300 17 16.7 18.9 95.6 26 25.5 28.0 78.5
" 301 to 500 4 3.9 4.4 100.0 15 14.7 16.1 94.6
;, ]
: 501 tc 1,000 0 0.0 0.0 100.0 2 2.0 2.2 96.8°
{ 1,001 to 2,000 0 0.0 0.0 100.0 3 2.9 3.2 100.0
-4
# unknown 12 11.8 missing 9 8.8 missing --
@ total: 102 100.1 99.9 102 100.0 100.0
‘\
E N=102 cases
f
2
;
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. low,but in five cases such expenses ranged from $500 to 1 -~
, $2000 (Table 56). b
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L. Structural Aspects

Yy j “, .
|
{

Arbitrators: Perhaps the most fundamental difference - _ N 1
between voluntary binding arbitration and the courts is the

nature, authority and manner of appointment of the decision-

. . makers. In the courts, decisions are made by judge and jury. - |
|

Judges decide procedural and legal issues while juries, on

i o

instruction, decide factual questions and weigh the evidence.

Trial court decisions may be reversed by higher courts. In
arbitration, the arbitrators decide all matters, not only

procedural and legal issues but also factual questions and
the weight to be accorded each piece of evidence. Arbitral

awards are not reversible, although they may be set aside

L mAes . ke . e b Res Gas ot T eme

by courts on statutory grounds, in which event there is no C

judicial review or enforcement, but the matt r is remanded to L
arbitration before the same or new arbitrators. This may

result in a new arbitration or settlement or, if the parties

decide not to arbitrate, may be litigated. . 4

Judges are usually full-time, salaried professionals in /f, /
public employ, and litigants usually have no choice of judge. ‘ ./
Jurors are citizens who, at public request and expense, :‘i7<f

occasionally perform a civic duty. They are chosen by the
litigants, with selection being largely dependent on the
prospective juror's lack of knowledge or experience in the .
subject matter of the dispute. Arbitrators, too, are private

citizens performing what may be regarced as public service, : /{

normally either without pay or at the disputants' expense. '
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Like jurors, arbitrators are usually selected by the dis-
putants, but with the critical difference that most often
they are selected precisely because they do _possess experi-
ence or knowledge relating to the subject matter of the
dispute. Wheras all practicing attorneys are excapt from
jury call and practicing physicians and dertists are almost
always exempted, attormeys routinely serve as arbitrators in
all types of cases and physicians requ’ .rly serve in medical
malpractice arbitrations.

Generally, the differences between court and arbitration
decision-makers apply without regard to the class or type of
dispute, and medical malpractice cases are not an exception.
But these differences are supposed to affect case outcomes,
more or less depending cn the class of case involved. With
medical malpractice cases, it is arguved that inclusion of one
physician on a panel of three decision-makers creates a bias
favoring defendants. Certainly it would be very rare for a
jury in a medical malpractice case to include a physician.
But there is no evidence of such bias from the record of the
arbitration cases examined. In fact, in those cases which
were decided by arbitrators, nearly all decisions were

unanimous and nearly half were in favor of the claimants.

In a special analysis of arbitration plans involving
both those requiring at least one physician panelist or
involving a physician, kased on choices of the parties

following a claim, virtually all of the 58 arbitration

decisions were unanimous. This pattern agrees with the outcomes
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in arbitration generally, regardless of the gsize or composition
of panel. The doctors' presence, therefore, does not seem

to have an-adverse influence on the claimant's position.
Statisically, arbitration does not seem to support one side

or another, based on the nature c¢f the panel. Each of the
panelists, whether physician or attorney, serves in an expert

1/

capacity and as an authority on the evidence.

Number of Arbitrators: Some 81% of the 102 cases examined

were under rules providing €or either one of three arbitrators.
One arbitrator was usually called for where the claim was
under $50,000 or some lower ceiling, or where the parties
agreed on one; otherwise, usually three arbitrators were
called fcr. 1In the 17% of cases where just one arbitrator
was called for, that arbitrator was always an attorney -and,
in a number of such cases, a retired judge. (Table 57). 1In
the 63% of cases where three arbitrators were called for,
the typical panel included one attorney, ore physician or
other health care professional or manager, and one person who
was neither an attorney nor a health care professional.

About 10% of the cases examined were uncder the former
Suffolk program which provided an esser.ially fixed panel
of six or, occasionally, five attorneys and physicians, who
constituted the medical-legcl affairs committee jointly
established by a local medical scciety and bar association.
I/ Tadimer, I. "arbitration of Patient-Hospital Disputes”

~ (letter to the editor) Arbitration Journal, Vol. 33,
No. 2, June 1978, o.3.
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(102 cases of 205,

table #57

Number of arbitrators -

no. of rel. adjusted cum.
cases freq (%) freq (%) freq (%)
one 17 16.7 17.2 17.2
two 1 ' 1.0 1.0 18.2
three 62 60.8 62.6 80.8
five S ‘ 4.9 5.1 85.9
<
six 14 13.7 14.1 100.0 »
unknown 3 2.9 missing
total: 102 100.0 100.0

1i=102 cases
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M. Aéministrative Aspects: Elapsed Time

Time: The erffectiveness of arbitration is best measured
by such administrative aspects as time for processing,
expense involyed and other costs of the system. Elapsed
time presents the express calculable element.which can
objectively distinguish arbitration from litigation.

Processing time is thought to be a major point of
difference between arbitration and court forums. Any differ-
ences in forum procedure, particularly differences in the
order or formzlity of proceedings, are important not only
iutrinsically but also to the extent that they affect the
total time spent resolving malpractice claims.

An important objective of the project is to identify
and analvze any difrerences in claim resolution time which
are due to characteristics of arbitration and court forums
rather than to differences in the claims resolved under
their respective jurisdictions.

Case total time, from the incident giving rise to the

claim(s) resolved in arbitration through the close of
arbitration proceedings, averaged 31.5 months for the 185
cases in wnich this measure could be calculated (Table 58).
For 69% of cases tctal time was under three years. A
majority (61%) of total time values were in the range from
13 to 36 months, with the typical {median) time being 27.3

months. For 20 cases out of the 205 arnalvzed, case total

time could not be measured either because no claim was
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010-602
base: 205 case. !
table § 58
/
) a/ ;
Case total time
Y
cum b
time range no. of rel adjusted acdjusted
ymonths) cases freq (%) frec (%) freq (V)
1l - 12 15 7.3 8.1 8.1
13 - 24 63 30.7 34.1 42,2
-3 g . . .
25 6 49 23.9 26.5 68.6 2
37 - 448 29 14.1 15.7 84.3 P
49 - 60 18 8.8 9,7 94.1
61 or more 11 5.4 5.9 1co0.0
unknown 20 9.8 missing e
total: 205 100.0 100.0
N=205 cases mean 31.535 months ‘
median 27.286
mode 21 .
range 86

a/ time from Incident giving rise to claim through close of arbitration proceedings






resolvegde 1in arbitration or because it is not known when
the claim-producing incident occurred.

Surprisingly, case total time values are similarly
distributed for adjudicated cases (About half of the total).
These include cases for which there was an arbitral decision
on the merits. Some 63% were resolved in under thres years,
and a majority (53%8) of the values fell in the range from 13
to 36 months. The median of 27.4 months for adjudicated case
is very close to the median of 27.2 months for the distribu-
tion that includes all the arbitration cases. This is strong
evidence that taking a case to decision in arbitration does
not necessarily, or even usually, delay its resolution (Table

Case total time may be split for analysis into two
increments: (1) that from claim-éroducing inciden?. tkrough
formal initiation of an arbit#ation proceeding; and (2) that
from initiation through close of arbitration. Only the

second increment, termed arbitration proceeding time, need

be examined here. Average arbitration oroceeding time was
11.5 months for the 197 cases (96%,0f the total of 205) in
which it was measurable. Typical (median) arbitration
proceeding time was 9.4 months. In 93% of these cases it was
less than two years, and for two-thircds of them it was less
than one year (Table 60). .

As previcusly noted with resctect to total time, values
for proceeding time were similarly distributed for adjudicate

cases. Thus, average arbitration proceeding time for all

S

59).

d

cases compares with 11.7 months for adjudicated cases. Median

proceeding time similarly was 9.4 months for all cases and
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610-602

base:

611=6

(102 cases of 205)

Table 859
A a/
Total time for rases resulting in arbitral decision
A
' cum
time range no. of rel adjusted adjusted
(months) cases freq (%) freq (%) freg (%)
1 -12 10 9.8 10.3 10.3
13 - 24 31 30.4 32.0 42.3
25 - 36 21 20.6 . 21.6 63.9
=
37 - 48 © 16 15.7 16.5 80.4 §
4° - 60 11 10.8 11.3 91.8
over 60 8 7.8 8.2 100.0
unkncwn 3 4.9 missing? --
total: 102 100.0 99.9
N=102 cases mean 32.897 mos. )

a/

median 27.4
mode 21
range 84

time from incident giving rise to claim through close

of arbitration proceedings
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0l10-606
base: 205 cases

table & 60
. a/
Arbitration proceeding time
‘ .
time range no. of rel adjusted cum
{months) cases freq (%) fraq (%) freq (%)
up to 6 59 28.8 29.9 29.9
7 - 12 71 34.6 36.0 66.0
t 13 - 18 34 16.6 17.3 83.2
| 19 - 24 19 9.3 9.6 92.9
25 - 30 3 1.5 1.5 . 94.4
31 - 36 4 2.0 2.0 96.4
over 36 7 3.4 3.6 100.0
» unknown 8 3.9 missing
)
total: 205 100.1 100.0
N=205 cases mean 11.510 months .
median 9.375
mode 7

range 97

a/ time from filing of arbitration demand or sutmission (with administrative
agency, if any) through close of arbitration proceedings
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9.7 months for those resulting in arbitral decision. For
both situations, 93% of the cases were completed in less
than two years and for two-thirds it was less than a year
(Taktle 61).

Thus, for the bulk of cases fesolved in arbitration,
most of the total time had elapsed before the casgse entered
arbitration. In other words, in these arbitrations there
was relatively little, if any, of the delay in processing,
once the case was filed, unlike the delays often associated

with malpractice case resolution under court jurisdiction.

Challznge as Affecting Time: In at least 45% and possibly

in as many as 69% of the 205 cases, the claimant had filed
a lawsuit prior to the initiation of an arbitration pro-
ceeding. In a minority of these éases, claimant sued and
subsequently signed an agreement to arbitrate; but in most,

claimant and one or more defendants had previocus.y sicneé an

i/

arbitration agreement. Most of the defendant(s) invoked

that agreement, with ths result that the ~ase was sooner
2/

or later removed from court to arbitraticen. But in 23

of the cases where claimant sued, for legal or practical

I/ i3 virtually all cases where such agreements existed, they
were signed before the patient received the care or treat-
ment which gave rise to the claim(s).

2/ A few cases in which a court set aside the arbitration
agreement are included in the 205 because one partv had
initiated an arbitration proceeding prior to the court's
ruling. Cases in which the claimant filed suit and no
defendant invoked an existing arbitration agreement are
not included among the 205 since no arbitration proceeding
was initiated.
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reasons, the entire matter was ultimately resolved in court
with no claim being resolved in the arbitration. Commonly
these were multi-defendant cases in which some defendants

had chosen to arbitrate but one or more had not agreed. Faced
with the possibility of two separate proceedings, those parties
who were willing to arbitrate, but found it impractical if

not legally risky to do so, eventually accecded to the court
foruﬁ.

Some delay usually results where a case filed in one
forum is subsequently shifted to the other. Although such
a delay might conceivably be insignificant, it appears that
forum challenge (and subsequent change) often adds substan-
tially to the total time for case resolution. In more than
538 of the cases which involved lawsuits filed before initia-
tion of arbitration, the forum change came at least six
months after the suit was filed, and in 73% there was a
lag of a year (Table 61,62, 63) The corresponding figures
for cases resulting in award were 41% and 59% respectively.

In some cases, part of this time may have been productive
in anv event, i.e., claim investigation ox discovery may have
moved along. But probably there was sone was;ed time in
most cases and, in a few cases, nost of the time which
elapsed pending establishment of the forum was not otherwise

productive in moving tiie case toward resolution.
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610-606 ] -~
bace: 611=6
(102 cases of 205)

table #61
a/

Arbitration proceeding time in cases resulting in arbitral decision™

)

time range no. of rel - adjusted cum
(months) cases freg (%) freg (%) freq (%)
up to 6 27 26.5 27.8 27.8
7 - 12 37 36.3 38.1 66.0
13 - 18 16 15.7 16.5 . 82.5
19 ~ 24 11 10.8 11.3 93.8
25 - 30 2 2.0 2.1 95.9
31 -~ 36 © 2 2.0 2.1 97.9
cver 36 . 2 2.0 2.1 100.0
unknown 5 4.9 missing -—
total: 102 100.2 | 100.0 ¢
1i=102 cases mean 11.701 mos
median  9.750 .
mode 7 . .

range 52

a/ time from filing of arbitration demand or submission with administrative agency (if
any; otherwise from date of demand or submission agreement) through close of
arbitration proceedings by issuance of an award
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606-604
base:; 205 cases

table # 62

Time from filing of lawsuit to initiation of arbitration

time range no. of rel adjusted cum
(months) cases freq (2) freq (?) freq (%)
a/
(no lawsuit) 72 35.1 - ——
0 - 6 41 20.0 53.3 53.3 ,
7 - 12 15 7.3 19.5 72.8
13 - 18 7 3.4 9.1 90.6
19 - 24 5 2.4 6.5 94.0
25 - 30 5 2.4 6.5 97.3
31 - 36 1 0.5 1.3 98.0
over 36 3 1.5 3.8 100.0
b/
unknown 56 27.3 missing
total: 205 99.9 100.
N=205 cases mean 10.156
median 6.222
mode 2

range 68

a/ Includes 2 cases in which lawsuit filed after initiation of arbitration
proceeding; these cases were assigned a value of "0" for this tabulation
and were excluded from calculation of mean and median

b/ includes cases in which lawsuit was filed but time unknowa, &nd cases
in which it is not known whether a lawsuit was filed
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Table # 63

606-604 -
base: 611=6
(102 cases of 205)

Time from filing of lawsuit to initiation of arbitration,

cases resulting in arhitral decision

time range no. . rel adjusted ad?ﬁgted
(monchs) cases frea. (%) freq (%) frea (%)
(no lawsuit) 24.5 - -
0- 6 15.7 41.0 41.0
7 - 12 6.9 17.9 59.0
13 - 18 3.9 10.3 69;2
19 - 24 2.9 7.7 76.9
24 - 30 4.9 12.8 89.7
J1 - 36 ' 1.0 2.6 92.3
over 36 2.9 7.7 100.0
unknown 37.3 missiny
total: . 102 100.0 100.0
k=102 cases mean 14.6 months )

mecdian 9
mode 6
range 67

a, includes 1 case in which lawsuit filed after initiation of

arbitration proceeding; this case was assigned a value of
"0" for tabulation but was excluded from calculation of
mean, median and range

incluces 5 cases i1n which lawsuit filed but cime was unknow.:,
and 311 mases in which it was not known whether a lawsuit was filed.
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Rearing: An important administrative aspect in arbitration
is the hearing. The convening of a hearing and its nature
obviously contributes to the time required for processing
and also to the time for disposition.

.  Hearing was begun in at least 53% of the 205 arbitrations,
including a few cases in which ultimately all claims were
resolved in court. Strikingly, hearing was completed in 96%
of the arbitrations in which it was bequn. This strongly
suggests that at least one of the parties is comnitted to
"go all the way" to a decision once hearing begins, and con-
sequently that there is very little likelihood of a resolution
bv party action once this point in the arbitration is reached.

In turn, the likelihood of a resolution by party action
probably hinges on how the pa;ties view the claim(s) after
the early stage of discovery. Obviously, if at this stage
all parties conclude either that there was no malpractice
or that claimant's case is weak, then a withdrawal by claimant
or perhaps a token or nuisance settlement might be expected.
On the other hand, if the parties independently conclude
that there probably was malpractice, or that the claimant
could probably make a convincing case for liabllity, even
if actual malpractice is questionable, that sbhould favor a
settlement. But if the parties differ substaatially in
their assessments of (1) whether there was malpractice, or
(2) whether the arbitrators would likely find licbility,
or--assumming liabilitv--of (3) what the claim is worth, then
02 course there is little basis for settlement, and the

ratter would likely proceed to hearing and cdecision.
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Hearing time is a reflection of the maturity of the plan
or system in which the case arises, the formality accorded to
the process and, of course, the complexity of the particular
case. Since virtually all cases in which hearings took place
resulted in arbitral decision, data on hearing time relates
solely to adjudicated cases (Table 64). Well over 90% of the
cases required less than 60 days from beginning to end of
hearing including time for scheduling, adjournment, arbitral
study and delivery of the award. A scatter of cases took
more than 60 days principally because of delays by the
parties or, in some instances, adjournments to resolve legal
issues. There was a wide range--570 days--including one
case which lasted over a year and a half because of an
extensive abevance at the request of the varties. However,
the mean time, even considering the rarge, was only 17 days
and the median 2.7 days. These reflect the basically short
time usually required.

For the nost part, only one hearing is necessary, con-
sisting of a day or less; more than 57% of the cases were
tried in one hearing and an additional 25% required two.
Almost 90% of the cases were completed in three hearing days.
Cnaracteristically, arbitration is denoted by its hearing:
its structure, procedure and time.' The data bear out the
fact that, generally, the hearing as the critical element
in arbitration generally, and in malpractice in particular,

is brief and most often started and concluded in a single

session. (Table 65)
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6.,8-607
base: 611
(102 cases of 205)

Table & 64

a/
Arbitration hearing time, cagics resulting in arbitral decision

time range no. of rel adjusted cum
(Cavs) cases frea (%) freq (%) freq (%)
1l to 60 9N 88.2 92.8 92.8

61 to 120 3 . 2.9 3.1 95.9

121 to 180 2 2.0 2.2 97.9

181 or more 2 2.0 2.1 100.0

unknown 5 4,9 missing --

total: 102 100.0 100.0

mean 17.0 days

median 2.7 )
11=102 cases mQde 1 :
range S7¢

a/ time, in days, from date of first hearing to date of 1last hearing
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Table § g5

409
base: 61l1=6
102 cases of 2095)

Mumber of dates on which hearing occurrea, cases resulting in arbitral decision

\

no. of rel . adjusted cum
no. of hearing days cases freq (%) freq (%) freq (%)
one 53 56.9 57.4 57.4
two 25 24.5 24.8 82.2
three 7 6.9 6.9 89.1
four 4 3.9 4.0 93.1
£ive 4 3.9 4.0 97.0 :
si» or more 3 2.9 3.0 100.0
unknown 1 1.0 missing -
total: 102 100.0 10041
N=102 casecs mean 1.881 days
median 1.371 .
mode 1
range 9
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N. Summarv

————————

The data on arbitration experience provided the possibility
of analyzing relat‘onshipc between major input and outcome

variables. A series of illustrative items was developed based

_on adjudicated cases; similar analytic tables are available

for other factors. Questionsc concerning the differences in

disposition, time and cost, for example, as related to injury
or even type of arbitration can be answered within limits of
the data. In Part II, comparisons between the litigation and

arbitration of medical malpractice cases are presented.

Injury Relationships

From general consideraticn of medical malpractice, the
nature of the injurv generating the malpractice claim is
perhaps the most critical factor to be considered in under-
standin¢ the process in both administrative and substantive
terms. The degree of injury severity apparentliy does not
have a statistically significant effect on total case time,
that is, between the report of injury and conclusion (Table 66).
The proceeding time, the period elapsed between entry intc the
forum and closure which is attributed to the arbitration
procedure, similarly shows no difference, in relation to
severity of injury.

In general the prcceeding time based@ on the mean for all
cases constituted about a third of the tn:al time--11 months
compared to 33 months. This is consistent for all categories.

In contrast there are substantial differences in the forum

costs, by categery. These would appear to ~crrxespond with
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the increasing severity of injury: this, the mean of $§2,265
for permarent total disabii ty cases is almost three  times
that for "no injury" including those based solelyv on legal
issues and enotional effects.

According to the limited data, the latter categories took
as much proceeding time but evidently involved fewer administra-
tive steps and costs related to hearing and management. The
most important relctionship, that is, between severity of
injury anéd indemnity, indicaces tpat: of all cases about 44%
received some indemnity. The highes{ proportion, 62%, was
awarded for permanent, partial disability cases and in the
permanent total disability category there were no indemnity
awards. (The number of cases (5) available for study in
this category was very limited.)

From the data, therefore, it appears that there is a
significant difference in the likelihood of monetary award
depending on the severity of injury. 1In this arbitraticn
series, although the arount may be small, the chances of
reccvery would seem to be greater for permanent than for
temporary disabilities, along with an increase in amount

of award with increasing severity.

Misadventure

An aspvect of the medical injury information is the
nature or category of alleged negligence or deviaticn.
With respect to the nature of the misadventure, it appears
that where the error is diagnostic onlv, time for the entire

case and tire for proceeding is less, although not statistically

o e s ey e ———
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table § 66
RELATIOHSINT? BETWEEN SEVERITY OF [HJURY AND TOTAL CASE TIME, ARBITRATION
PROCESSING TIME, TOTAL ARBITRATION COSTS AND RMOUNT OF INDEHNITY AVARDED,
i
. ) Case Total Time Arbitration Procceding Total Arbitration
Degree of Severity (months) Time (months) Forum Costs Indesnity
of Injury Number®!  Mean S.D. hean S.0. tiean S.0. § fvarded lMoant S.D.*
()
Yo injury 21 35.6 18.9 10.7 4.9 §72.9 873.4 33.3 8(;?4 10,47
Temporary Disatility 4y~ 22.1 14.¢6 12.0 7.8 9£9.7 1,376.7 44.9 10(0“; 1G,C37
Y]
Permanent Part1a]
Cisability 21 . 4C.9 21.5 12.3 12.2 1,423.5 2,523.4 61.9 42,5¢1  53,14€
(i3)
-~ Pernanent Total
l Disabiiity 3 32.8 19.1 11.¢€ 13.3 2,265,2 2,469.4 0.C - --
TOTAL % 33.4 11.7 £.6 1,110.€ 1,638.2 42,7 12,702 33,875
' 42
STATISTICS Pnalysis of Variancd Analysis of Variance Analysis of Variance x2= Ar. of Var,
F3'90=2.27. r=.08 r3,08=0’]33' p=.%4 F3’70=].22, p=.3 p<.GS F2'35=5.2.p=.C!

*For € cases cdata vas
#0f those receiving af

miscing
avarg

4 Reproduced from
best available copy.
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table §67 ‘
| .
RELATIONSHIP BETHEEN TYPE OF NISADVENTURE AND TOTAL: CASE TIME, ARBITRATICN |
PROCESSING TIME, TOTA* ARBITRATION COSTS AHD AMOUNT OF INDENNITY AWARDED. ’i '|
| i !
i |
Case Total Time | Arbitration Procceding l Total Arbitration
) o (ronths) Time (months) : Forum Costs Irdernity
ype of Misacventure |[humber Mean S.D. liean S.D. tiean S.D. |% Avarded leaav S.D.*
(G
. Magrostic orly 14 28.9 16.9 7.7 9.7 175.8 228.7 35.7 ]‘2'4§5 £,5:0
. s e g ,
| rezedural only &2 | 3.0 184 12.6 8.7 1,126.2 . 1,8¢4.5 | 4€.1 '21(,31)5 31,702 ‘
‘ 24
. Bcth 10 38.9 24.5 15.7 10.2 2,127.5 1,979.3 30.0 ?.4?] 5,1€0
3
.S J
¥ither 17 2€.8 13.7 11.2 7.2 789.6 798.1 471 ?.97)’1 6,cc: ; |
. g
TCTAL a2 53.7 18.4 12.1 8.8 1,080.4 1,645.0 42.0 1%,E§7 25,733
M
STATISTICS fnalysis of Variance Analysis of Variance Analysis cf Variance x2<1.0, in. cf Var.
, F3,86=]'57‘ p=.20 F3,86=]’79' p=.'|6 F3.67‘=2.58, p=.OG M.S. F3.36=C.89.p=.-'5
: i !
i 1 :
i !
! |
!
:f those recciving an avard | |: y
|
N ! |
i i |
I . - .- . ! Cr e mam s
DA . -~ / Lo
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signifieant, than for procedural errors or cases 1in which the
injury was occasioned by diagnostic and procedural misadventures
combined (Table 67). These mean differeaces, although apparently
quite substantial, are clouded by the lzrge variations and

small case numbers and must be interpreted with caution.
Diagnostic errors required somewhat under eight months on the
average proceeding time compared with a mean of twelve months

for procedural errors and 16 months, more than twice as much,
where both misadventures appeared.

7or forum costs, the differences appear to be even more
dramatic, but again, do not quite achieve statistical signifi-
cance due to large variations and small sample sizes. Total
forum costs ranged from a mean of $175 for injuries caused
by diagnostic errors to a mean of in excess of $2,000 where
both types of misadventures were involved.

On the other hand, the indemnity award shows little
reiationship with type of misadventure both in terms of likeli-
hond of awari and amount of monetary award. The absence of
r2lationship here is not surprising since there is no
substantive reason or basis for difference in recovery due to
type of misadventure, as would be expected for severity of

injury.

Type of Arbitration

Does the type of arbitration agreement influence any
administrative or substantive asmects? Clearly, the time
required for processing a case in which the parties have

agreed to arbitrate after the injury shoulé take substantially
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less time. The data definitely confirm this expectation. Thus,
post-claim cases which do not involve question or challenge o
of the application of arbitration were processed 1 somewhat
over eight months on the average, whereas the pre-claim cases, '
many of which invoked challenge, took 13 months (Table 68). i ;
On the other hand, the total time was reversed, signifying ;
that a substantial amount of filing time, probably up to ;
the erd of the local statute of limitation, elapsed for post-
claim cases, thereby lengthening the entire period between
the date of injury and final disposition.

on the average, post-claim cases required 38 months com- .
pared with 30 months for the pre-claim category. Thus, once
a case enters arbitration it moves rapidly. Not unexpectedly,
forum costs were substantially greater for the pre-claim
cases ($1500) probably because of the maneuvers and some
challenges and quite low (almost $430) for post-claim. Most ' =
of the pre-claim cases were party-administered under the suffolk
plan for which no fees were charged and no special forum :
arrangements were mnade.

Indemnity was essentially the same for both types of
cases. There is no reason for difference, and no difference
was cemonstrated. In each category, approximately 40% were
awarded. But the post-claim cases, many of which came under ;
the small claim programs, had a mean of somewhat over $11,000
comparad with $25,000 for the more conventional arbitration
category. Because of tne high degree of variability, however,

these amounts are not statistically reliable.
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table §68 . '
RELATIONSHIP BETWEEN TIME OF ARBITRATION AD TOTAL CASE TIME, ARBITRATIOH
PROCESSING TIME, TOTAL ARBITRATION COSTS AND AMOUNT OF INDEMNITY AVARDED.
j
Case Total Time Arbitsation Procceding Total Arbitration :
Tire of Arbitretion (months) ire (months) - Forum Ccsis . Inderrity

furecment Numbar | Mean S.D. liean S.D. llean S.D % Awarded  Paosn S.Z2,
Preclaim 64 30.0 14.7 12.1 6.5 1,462.3 1,672.8 40.6 25,006 4G,7%
Posiclaim 36‘\ 38.0 22.1 8.4 5.3 397.4 615.6 44.4 11,31¢ 14..4‘;
TOTAL 1C0 2.9 18.1 11.5 8.5 | 1,084.0 1,624.4 42.0 19,792 33,67

STATISTICS

t95d.f.=2"’ p=.035

tg2=2.€, F=.01 t7522.86, p=.C06

duced from %
ﬁiflroavuai\able copY. ,‘;%

X2<1, 1.8, tgp=1.28, p=.l
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Claim Demand

. 21thouzh the amount claimed or demanded has only a rough
. relationship to the severity of injury, it is calculated by
the plaintiffs' attorney on the basis of characteristics of
the claimant, such as age, potential earning loss and cost

of medical care: thus, it should correspond to the indemnity

o e —————— e LR ot ot fre we s b e e e—. o

awarded if liability is established. This pattern is

demonstrated in the small data set of 38 cases for which

indemnity was awarded (Table 69). There was a clear progression
from ar average of $4,000 for the claims under $25,000 to $55,000
awarded on the average (three cases) for the rine cases in !
which claixs of over $500,000 were entered. There was a similar

corresponéence in forum cost and in proceeding time.

Defendants

i s cen

The number of defendants in a case might be expected to
affect both total time and arbitration prncessing time as
well as costs. In terms of time, the number of defendants,
appears to have no effect on the total time, but a substantial
effect on proceeding time is apparent (Table 70). 1In the
32 one-defendant cases of the total of 97 for which data
were known, only 3.7 months was reguired for processing com-
pared with 15 months on the average where there were three-
cefendants or more. Forum costs follow the same prattern with
an average of $530 for ore-defendant cases in contrast to
$2,400 for large multi-cdefendant cases. There appears to be
little relationship between the number of defendants ancd either

the potential for award and the amount awarded.
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In general, however, it appears that number of defendants
is of considerably less importance than the severity of the

injury in respect to a2 win or lose cutcome. And the severity

bt tiomae aem mame

of injury as well as type of agreement seems to have maximum . E
1
!

impact on the proceeding time for arbitration ag well as the

cost involved.
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table § 69 '
RELATIONSHIP BETHEEN ALOUNT INITIALLY CLAINED IN ARBITRATIGN AND TOTAL CASE TIME, AREITRATICN -
PROCESSING TINE, TCTAL ARBITRETION COSTS AND AiCUNT OF THDELRITY AVARCED.
) :
Case Total Time . | Arbitradion Procceding | Total Arbitration f
\ _ (months) Tire (months) Forum Costs ' Indernit;
smount Cleimzd humber i Mean S.D. ____HNean S.D. iean §.0. |% Avarded Meest S.D.
. (r)
2g£,Ce0 22 26.8 12.9 9.C 3.7 466.3 571.€ 45, 4EZGZ 5,1C¢
| . , - (1)
‘ . . . . . . . . . . .
[25,0C0 to $10C,C20 32 7 99 20.9 9.7 7.8 - 2¢4.2 352.5 37.5 7149; 7.,15¢
‘ 12
160,6C0 to $:CO,CCO 23 37.3 14.3 14.2 7.5 1,576.3 1,5C4.0 56.5 21i53§ 21,03¢
12
£CC,00C0 9 39.1 14,3 9.2 15.2 3,548.0 3,422 33.3 55(1;9 74,76¢
3
LJTLL 86 3.3 17.4 -11.8 8.6 1,011.6 1,6€7.3 44.2. 15i24§ 25,771
K
CATISTICS rrelysis of Variance| Analysis of Variance Analysis of Varience x2al An. cf Var.
F3'77=2.8. p=.047 F3,78=4.65, p=.0GS F3'64=12.6. p=.0000 M.S. F3’34=":.7E,[.'=.C(
!
! R duced fror
; .: ’ . bzflroavagrablcocr::py
- P those receiving an avard
P
{
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table § 70

| RELATIONSIHIP BLTKEEN NUNBER OF DEFENDANTS IN ARBITRATION AlD TOTAL CASE TINE, ARBITRATION
| PROCESSING TIME, TOTAL ARBITRATION COSTS AND AMGUNT OF THDENNITY AVARCED. .

~

Case Total Tine ' | Arbitration Procceding | Tota) Arbitration
, (ronths) Time (months) ' Forum Costs Inderinity
aiber of Defendarts f[ihnher Mean S.D. lcan S.D. Fean S.D. % hwarded Me:nt &.D.%
. (n)
€ ) 52 30.7 18.11 9.7 6.4 530.8 675.3 24/52=46.1% 15,862 19,512
- ) ' ' ' , : (24) .
i@ 32 3.8 7.8 13.7 11.0 1,460.9 2,CE€.8 14/32=42.8% 29,203 £2,262
; (14)
rec or mors 13 34.4 18.9 - 15.3 8.5 2,431.9 2,2¢8.1 [5/13=38.5% ?,4)512 9,15¢
TOTAL 97 32.6 18.1 11.7 8.6 1,073.8 1,616.1 £3/97=44 3% ]?,3?3 33,4CC
43
STATISTICS fralysis ¢f Varfancd Analysis of Variance Aralysis of Varisrce |[x2<1.0, I of Var.
F2,00=.€2, p=.44 F2,94%3.47, p.035 F2,7478.45, £=.0C05  ["N.S.  Fp 46=0.508,p=.38
I ‘
“thaca receivirg 2. avard (n=43)
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III. COMPARISON STUDY

A. ggﬁkground

This first comparative analysis permits an insight into

certain differences and similarities in the methcds available

for deciding medical malpractice claims. Although the infor-

mation is limited in typve and volume and is restricted to one

area and program, the California hospital project, it is still

possible to assess the alternative of arbitration in light of

the dominant litigation mode.

!
~
~

In a sense this small study provides the first factual £
evidence of the results of arbitration relative to litigation,
thus replacing surmise and specuiation. It was designed as 1

an objective scientific study with scrupilous attention to Kt
: accounting for possible bias (in a statistical as well as {:
i organizational sense) with th~ intent of answering the cuestions

; customarily asked about the difference betweer the forums of
1

: litigation and arbitration. The lack of adeguate data, because e
; X
of limited expver.ence arc also because of the complexities
of reportirg and collection of data characterize this work as R
L5
a pilot or introcuctory effort. Its major contributica rests f;%kﬁ
A
not so much with the answers but in the discussion >f ways P!
z LAY
FEER
to ol :ain answcrs for this and similar comparisons. do T
! +
L 3 :
3.
L d :‘
h -
=~







Rationale for Forum Comparison

During diagnosis, treatment or aftercare, patients may
incur some injury, disability or disease, allegedly due to
action (or omission) by physician, hospital or other provider
rather than to the expected outcome or course of the presenting
condition. 1In such circumstances, our legal system permits
a claim for damages on grounds that a perscnal injury and
economic los." attributable to careless, negligent or substandard
practice sasvld be indemnified. Traditionally, such claims
are brought under the court litigation process which contem-
plates final adjudication by trial before judge or jury. 1In
most instances, parties dispose of the case by settlement or
withdrawval before or during trial.

The recent medical malpractice crisis resulted in a number
of proposed reforms which includedé modifications of and
alternatives to convantional litigation. The landmark 1972-73
Report of the (DHEY) Secretary's Commission on Medical Mal-
practice and other studies noted that malpractice cases were
subject to uncoascionable delays, that there wore apr:zrent
inequities in vordicts and recoveries, and general laclh of
<®Xpertise in managinc the complexities of such controversies.
among c-l2rs, the Report recommanced +that arbitration, which had
been widely used for commercizl ané labor cases and, to a
lim.ted extent for medical and health care issues, mighc “e
t-jecd. The Report recogaized that there was wvirtually ne
a”.gu .te data conce-ning arbitration and -~o svstematic

:omparison between arbitration end litigation for meuical

malpractice cases
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To meet these needs and to provide fact rather than spect-
. lation, the Americar Arbitration Association undertook a descrip-

tive and comparative analysis, based on a review of case

experience. The descriptive study was summarized in Chapter II; '
- the results of the comparison cf forums is presented below. It §
: is, of course, recognized that many influences contribute to use %,

and consideration for further application of litigation or t

arbitravion, where poszible. Of particular importance are the

views or a-titudes of attorneys, the interests of insurers and

their clients and, to soﬁe extent, the 