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I. SUMMARY .

\

This review of sentencing structures adopted in other states was undertaken
to assist policy makers involved in the development of a more determinate
sentencing structure for New York State. The report clarifies the terminology used
to characterize sentencing systems, and provides brief descriptions of current
sentencing practices for each of the fifty states. Included are discussions of the

potential effects of determinate sentencing and sentencing guidelines on
discretion,vaccountabi]ity, disparity, discrimination, proportionality, severity,
and pr1§on popu]ationsQ Information is also provided regarding the reported
effects of sentencing reform in eight states: California, I11inois, Indiana,
Maine, Maryland, Michigan, Minnesota, and Pennsylvania. '

The labels used to characterize sentencing sysfems have been inconsistently
defined and applied. The lack of uniform definitions has obscured-certain issues
that are central to the evaluation of potential sentencing structures. EXplicit
agreement on a common set of definitions is a prerequisite for meaningful public

policy débate about sentenc1ng structures.
o

™
e

[#]

The definitions adopted for this report have been selected because they are
useful for clarifying the issues and opt1ons policy makers must consider.
Specifically, they treat the structur1ng of Jud1c1a1 discretion and the structuring
of post-sentencing discretion as separable issues. Features that limit post-
sentencing discretion include parole guidelines, min/max sentences, fixed
sentences, énd de*erminate sentences. Features that limit Jjudicial d1scret1on
» include statutory 11m1ts, mandatory sentences, presumptive sentences, and
sentencing guidelines. ’

, Structureé that Limit Past-Sentencing Discretion

Parole guidelines. Parole guidelines are‘procedures and standardized criteria

4y




[

bl TR T T TR
R s

perss

o=

PN SR

7

to be used by a parole board in determining the length of time that an
offender should remain in prison. Criteria typically include measures of

of fense seriousness, criminal history, and institutional behavior. Parole
guidelines can be used in conjunction with min/max sentencing, but are
incompatible with determinate sentencing, for which post-sentencing discretion
regarding sentence lengths is definitionally excluded.

Min/max sentencing. Min/max sentencing is a system wherein the court
specifies a minimum and maximum term of incarceration, but the parole board
determines the actual release date within the limits of the court-imposed
sentence. The degree to which a min/max sentence limits post-sentencing
discretion depends on the specified range. If the minimum is "zero" and the
maximum js "1ife", 'the sentence is totally indeterminate. If the minimum
equals the maximum, the sentence is "determinate" (as defined below). Systems
vary as to whether "good time" may be deducted from the minimum, the maximum,
or both.

Fixed sentencing. The term "fixed sentencing" is used differently in
different states. A definition that,encompasses all these usages views fixed
sentencing as a special case of min/max sentencing. Only a single term is
specified by the court, but it is treated as a maximum Geriod of incarceration

for which an associated minimum is automatically implied. The implied minimum
is equal to the maximum in determinate systems, but for an indeterminate
system it might be "zero" for all sentences, one year for all sentences, or
some constant fraction of the maximum (e.g., 1/3). Not all fixed sentences
are determinate, but all determinate sentences are fixed.

Determinate sentencing. Determinate sentencing is a system in which the
court specifies a fixed term of incarceration that must be served in full
(minus good time). The influence of correctional authorities on actual time

served in prison is limited to awarding (or revoking) good time credits on the

basis of institutional behavior; there is no discretionary parole release.

Structures that Limit Judicial Discfetion

\

Statutory Limits. In most states: the legislature has placed constraints
on judicial discretion by establishing upper 1limits, lower limits, or ranges
for each offense. The court may not impose terms of incarceration that are
shortér than specified by the lower limits or longer than specified by the
upper limits. The Timits could apply to the fixed terms ih a determinate
system; they could apply to the fixed terms, maximum terms, or minimum terms
in an indeterminate system. Statutory lower limits on terms of incarceration
do not necessarily imply mandatory incarceration; the court may have the
discretion to impose either a non-incarcerative sentence or an incarcerative
sentence within the allowable range.

Mandatory sentences. Mandatory sentencing involves a minimum
incarcerative sentence that must be imposed for certain crimes or categories

SR e e e

Parole Board Functions

3

of offéhders, withoqt.aq option for probation, suspended sentence, or
immediate parole e\\g1p111ty. Mandatory provisions can apply to the "in/out"
determination, the Minimum term, the maximum term, or some combination of

Fhese. Mandatory g?ovisions can be incorporated into both determinate and
indeterminate sys¥ems. \

,Prgsumptive sentencing. In some states, judges' decisions are
constrained by a Tegislatively established "presumptive" sentence. It is
presumed that a specific sentence identified by statute (e.g., a determinate
sentence gf three years minus good time for house burglary) will be the
sentence imposed in all unexceptional cases. If mitigating or aggravating
circumstances exist, the sentence usually may be lengthened or shortened
within specific pogndaries, but a judge cannot impose a prison sentence
outside the specified range. Presumptive sentencing is similar to mandatory
sentencing in that the sentencing prescriptions carry the force of law. It
d1ffgr§ from mandatory sentencing in that presumptive sentencing provides
explicit procedures for exceptional handling of legitimately exceptional

cases.

) Sen?enciqg quidelines. Sentencing guidelines can be implemented through
legisTation, Jgd1c1a1 decree, or by voluntary judicial adoption. Guidelines
general]y_spec1fy a narrow range of sentencing options from which a specific
sentence is to be selected for unexceptional cases. The range of sentences
specified is typically determined by the seriousness of the offense, the
offeqderfs criminal history, prevailing sentencing practices, or various
combinations of these elements. - Compliance with guidelines may be voluntary
or presumptive. Descriptive guidelines merely provide empirical information
gbou? gast.pract1cef1n the hope that judges will examine more carefully their
Justification for sentences that depart drastically from the norm.
A]tgrnat1ve]y; guidelines may be prescriptive and presumptive, holding judges
strictly accountable for sentences outside the specified ranges.

Jjudges may be required to justify exceptional sentences in writing, or such
sentences may be subject to automatic appellate review. :

[
o

N 3
s

Although determinate sentencing pgéc]udes early release at the discretion of

 the parole board, parole boards or institutional review boards in other states have

retained someﬁpr all of “the following functions: reviewing sentencing disparify,
yaiving paro}e supervision, establishing the length of parole supervision, fixing’
minimum terms for life sentences, reviewing good time credits and discipifnary
actions, determining release dates for offendersksentenced befére det%rminaté
sentencing took effect, or supervising parolees (typically in less populous
states). . v :
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Recent .attempts at sentencing reform have varied considerably in intent and in
the mechanisms that states have devised to pursue their objectives. Where their
objectives have been explicated, they have tended to emphasize proport1ona1
punishment, incapacitation of dangerous offenders, and reduction in d1spar1£y and
discrimination. Rehabilitative goals typically have been de-emphasized. The“
specific mechanisms adopted have varied in the degree to which sentences are
mandatory, the degree to which sentences -are determinate, and the degree to which
guidelines or statutory "presumptions" have been -used to structure or 1limit

discretion.

1

According to the definitions adopted in this report, only nine states. have
implemented determinate sentencing structures: Ca1ﬁfornia; Colorado, Connecticut,
I11inois, Indiana, Maine, Minnesota, New Mexico, and Nor th CaroTina. Inforination
is provided regarding reported effects in five of ‘them: California, I1iinois,
Indiana, Maine, and Minnesota. Information is also provided regarding the results
in three states that have tested or adopted sentencing gu1de11nes d1tn1n
indeterminate systems. They are Maryland, Michigan, and Pennsylvan1a. The
fo]]ow1ng is a condensed discussion of the theoretical and reported ab111ty of
determinate sentencing and sentencing guidelines to further some of the goals of
sentencing reform. ‘

Discretion. A change from indeterminate to determinate sentencing transfers
control over sentence length from the parole board to the courts and corrections -
officials. Sentencing guidelines are intended to structure the eierci%e of
judicial discretion, but may be vulnerable to circumvention. Depend1ng on the

detailed provisiogs of the guidelines system and on “the control the court’ exerc1ses |

over prosecutorial d1scret1on, the combined result of determinate sentenc1ng and
sentencing guidelines could be e1ther to concentrate sentence length determ1nat1ons
in the court or to shift contro] over sentence 1ength to po]1ce and prosecutors.

N | SR

Determinate systems vary greatly in the constraints placed on judicial
discretion. Some systems allow judges wide discretion over "in/out" decisions,
whereas others tightly structure judges' choices. Some permit a great deal of
Tatitude, in deciding sentence length; others do not. Maine, for example, provides
no formal standards to guide judge‘s decisions within the broad statutory
a]ternatives provided. On the other hand, Minnesota's gu1de]1nes provide very
Timited discretion.in sentence selection, and impose strict accountability for
sentences outside the guidelines.

, Accountabi1ity Determwnate sentenc1ng can empower Judges W1th most of the
respons1b111ty for sentence length. Given that respon51b111ty, sentenc1ng
guidelines can be applied in a mannerﬁthat.makes judges accountable for individual
sentence. length decisions. Guidelines exp?iﬁatﬁ public policy regarding the
legitimacy d% senten c1ng cr1ter1a and the hand11ng of offenders who are similarly .
situated with respect,to those or1ter1e, Consequently,.they provide the means of

defining and reviewing exceptjonal sentences.

Sentencing guide}ines also intentioae11y shift some of the power to establish
sentencing policy from the local Tevel to the state level. One of the explicit
reasons for establishing sentencing guidelines is to reduce interjurisdictional
variations in sentencing patterns. This may pose a dilemma for elected judges, who
will find themselves s1mu1taneous]y accountable for upho1d1ng state and 1oca1
standards. T W ORNY 4 SRt

3

-, Disparity and Discrim?nation, Discrimination in,sentencing is a systematic

\ discrepanry that arises from the app]ication of illegitimate sentencing criteria.
“?D1spar1ty is unwarranted variation that results from inconsistent application of
_,j-rrxter1a, whethentleg1tumate or 1]1egvc1mate. Sentenc1ng gu1de11nes explicate
pub]1c policy regardvno ‘both the goals of sentenc1ng and the cr1ter1a that are to
ibe app]1ed in making sentencing dec1slnns., To the extent public agreement on these
issuas can be : h1eved’ d1spar1ty and discrimination can be more clearly defined
vand more eusaly*nonttored

d

el N

S }




T T

——— g ——

A s g g

TR

°

k - ,A ittt o e
e et e e = Ny 3 7 p e e et e

>

&5

J"“ &-q A bl b st B b g,

R

o

o The determihate sentencing system in California has substantially reduced the

variability in sentence lengths for a number of offenses, and it has Virtual]y
eliminated the systematic difference between sentence lengths for males and:females
convicted of similar crimes.- Likewiee; the Minnesota guidelines have been credited
with reducing disparities among sentences for offenders who are "similarly :
situated,” as defined by conviction offense and criminal history score. However,

most of the available literature has examined disparity and discrimination in

relation to conviction offense; it is uncertain whether or in which instances

disparity and discrimination might have been perpetuated through adjustments in
plea bargaining practices. '

The net effects of determinate senteﬂc1ng and sentenc1ng guidelines on

dlspar1ty and discrimination (and on proportionality more generally) depend in part

on whether the structure adopted succeeds in Qencentrat1ng effective discretion in
the courts. If\1t does, then monitoring compl¥ance with the guidelines and
refining the guTdelines 1n the Tight of exper1end§ may. eventually effect net
reductions in disparity and discrimination. If e fect1ve discretion shifts.to
police and prosecutors, this may reflect concerted efforts to maintain the status
quo; under the latter conditions disparity and discrimination may be perpetuated or
may even increase. M

Severity. The imposition of sentencing guidelines gives the legislature, the

judiciary, or d guidelines commission closer control over sentence severity.

~ Depending on their inclinations this eou]d result in generally more severe

sentences, generally less seVere\Sentences, or increased severity for some kinds of
cases balanced against decreased severity for others.

~adopt a guidelines system'thaf will keep prison populations within existing

capacity or to finance any increases that‘new sentencing criteria might produce.
In any case, the combination. of determinate sentencing and sentencing guidelines
greatly facilitates foreceStingzprison‘popu1aiion5'for ﬁﬂanning purposes.

Among thefﬁtates examined, rates of 1mnr1sonment given conv1ct10n increased
following changes in sentencing structure ih California, I11inois, and Maine.

"Thus, there is the option to~

Average sentence-lengths and time served increased in California, Indiana, Maine,
and (for mote serious offenses) in Il1linois and Maryland. In most cases, however,
these increases continued trends which began prior to the introduction of new
systems. In a few states, sentencing guidelines have apparently been successful in
altering the sentence mix; that is, incarceration rates and average sentence

1engths have 1ncreased for more‘serious offenders and decreased for less serious

) :
n~EPenders.

Prison populations. Prison popu]at1ons have increased in every state

"rev1ewed, in most cases continuing trends that began before the adopt1on of new

sentenc1ng structures. However, the increases were especially sharp in two states,
Maine and Indiana, where determinate sentencing was adopted without effective
constraints on sentencing discretion.

Some states have moved to blunt the trend toward more severe sentences.
Minnesota requires continuous monitoring and revision of their guidelines to keep
prison popd1ations within 95 percent of rated capacity. Pennsylvania and Maryland
have been partially successful in offsetting the impact of increased sentence
Tengtiis for more serious offenders. The reforms in these statés provided for

decreases in sentence lengths imposed on less serious offenders.

Real time. The dramatic difference between symbolic maximum terms and the
typical time served under an indeterminate system poses a difficult challenge for
policy makers who are des1gn1ng a determinate sentencing system. Systems that do
not produce sentences that are equivalent in net "“real time" to current practice
will increase prison and jail populations and incur attendant increases in public
eXpenditures;' Hdwever, determinate sentences that are equiva]ent to current
practice will appear superficially to be "soft on crime". Given the public
sent1ment for more pun1t1ve sanctions, it js difficult for 1eg1s]ators to embrace
and defend equ1va]ent rea1 time sentences.

o
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. | Compliance. Formal compliance with sentencing guidelines and other adjustments will be consistent with the public policy embodied in the formal

 k3 presumptive provisions depends on legal authority and crediblé enforcement sentencing structure.

2 ; mechanisms. Even where there has been substantial formal comp]iante (nofab1y in

| California and Minnesota) cohrt room participants have to some extent been able to
use the new structures as ifistruments for the exercise of discretion. Aggravating
and mitigating circumstances,‘enhanceﬁénts for weapons use and victim injury,
probation disqualifiers, and the eleménts of criminal history scores have all
become "bargaining chips" in plea negotiations. |

- Nevertheless, there does not appear to have been an automatic shift of control
T over plea bargaining from judges to prosecutors. Rather, the influence patterns
| that exist in a given jurisdiction prior to a change in structure seem likely to

persist within a new structure. For example, jurisdictions in which plea

E ) \\///‘j :
/ bargaining has previously been judged-dominated are Tikely 29 continue to be judge-

S dominated.
- Feedback. If both sentencing and post:sentencing diécretion are minimiZed,
. the justice system loses much of its ability to adjust informally to changes in
;<>,4‘§ ‘ <rime patterns, system resources, or pre-sentence processing. -To compenéate for
R , this loss, and to adjust to efforts to circumvent the system, it is necessary to
e D provide formal feedback mechanisms. For example, Mihnesoté has provisions fork
revising its sentencing guidelines if prison populations exceed 95 percent of
prison capacity; Michigan makes inmates eligible for parole consideration 90 days
ear]y‘when prisons are overcrowded; and the California,Board of Prison Terms
reviews sentence disparity and good time credits. ‘
The Minnesota Guidelines Commission has been especially diligent in monitoring
compliance with the guidelines ahdygva]uating changesyin case processing that may
, circumvent the intent of the guidelines. As a result the Commission has been able
’¥~; to modify the guidelines to keepéprison populations within capacity and to prevent
"inflation" of criminal history scores. Explicit feedback mechani sis pérmit
adjustments in system operation while increasing the likelihood that such

)
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structures in nearly every state.4
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II. BACKGROUND

S

Correct1ons 1n the Un1te§ States has exper1enced a sh1ft away from
rehabilitation as an organizing pr1nc1p1e.1 This shift was accompan1ed by renewed

.emphasis on deterrance,,1ncapac1tat10n, and a “Just deserts" phﬂosophy,2 which

emphasizes retribution proportional to the seriousness of criminal behavior. At
the same time, there has been 1ncreas1ng concern about d1spar1ty in sentenc1ng and
about inconsistent app11cat1on of post-sentence discretion (by parole boards or
other "resenﬁenc1ng“ author1t1es) 3 During the past decade, the concern over
d1spar1ty, the shift away from rehabilitative 1deals, and the public's desire for
more pun1t1ve sanctions have been reflected in revisions of the sentenc1ng

A number of specific objectives have been articulated as the basis for such
changes in_sentenCing,structure. These objectives have included:

1. mak1ng a clear statement that punishment is the primary purpose of prison
sentences;

‘2. insuring proportionality 1n'sentencing (wherein more serious offenses
result in more serious sanctions); .

3. reducing disparity and discrimination;
4,” increaSing Judicial accountabi]ity‘in sentencing;
5. providing more severe penalties for violent crimes and repeat

offenders.

As an add1t1ona1 obJect1ve, the Minnesota Sentenc1ng Guidelines Comm1ss1on

'exp11c1t1y sought to avoid exceeding current prison capac1ty However, most states

either have 1gnored the potential effects of sentenc1ng reform on prison

popu]at1ons,‘pr they have opted to finance any projected increases.’

2

The specific sentencing structures adopted in pursuit of these objectives have
.varied considerably in the degree to which: sentences are determinate, the degree to
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which sentences are mandatory, and the degree to which guidelines or statutory
"presumptions" have been used to structure or limit discretion.b Summaries of the
sentencing structures in each of the fifty states are given in¢the Appendix to this
report, Genera]]y speaking, there has been a trend toward mandatory 1ncarcera-
t1on,7 Tonger periods of jncarceration, and more determinate sentences, accompanied
by reductions in the discretion entrusted to judges and paro]e boards. ‘

The potent1a1 effects of such changes on d1spar1ty, ‘discrimination, .
proport1ona11ty, severity, accountab111ty, and prison populations are discussed 1n
Section IV. Section VI summarizes the results of mod1fy1ng sentencing structures
in eight‘states3 California, I111no1s, Indiana, Ma1ne, Mary]and M1ch1gan,
Minnesota, and Pennsylvania.

0 . L

IIT. DEFINITIONS

The labels used to characterize sentenc1ng systems have been inconsistently
defined and applied. In a 1981 survey of sentenc1ng practices,8 the Pennsylvania
Commission on Crime and Delinquency classified sentencing structures as
"determinate" in 24 of the 35 states reviewed. In 1982, The New York State
Department of Correctional Services c]ass1f1ed sentencing systems in 13 states as
either "presumpt1ve determinate", udeterminate discretionary," or "Jud1c1a1
determ1nate."9 One report pub11shed by the Bureau of Justice Statistics (BJS) in
198310 classified sentencing structures as "determ1nate" in 25 of the 50 states,
while another report published by BJS in the same year11 Tisted on]y 9 of the 50
states in the “"determinate sentencing"ucategory. '

The Tack of uniform definitions has obscured certain issues that are central
to the evaluation of potential sentencing structures. For example, some. authors
have included the possibility of discretionary parole release in their definitions
of “determ1nate sentenc1ng"' others have specifically excluded 1t Some have
assumed that “determ1nate sentenc1ng" 1nc]udes mandatory sentences or sentenc1ng
guidelines; others have not. Because the terms used to characterize sentenc1ng

; systems have not yet acqu1red a cons1stent set of mean1ngs, the debate regard1ng

potential sentenc1ng structures has often been muddled and 1abor1ous. A first
order of business for mean1ngfu1 public policy debate about sentencing structures
1svarr1v1ng at -an exp11c1t_agreement on a common set of def1n1tjonsg

The definitions adopted for this report have not been se]ected arb1trar11y
Qur review of sentenc1ng systems suggests that some def1n1t1ons are more.:useful
than others for clarifying the 1ssues and options policy makers must consider.

- Specifically, we recommend a set of narrow def1n1t1ons similar to those adopted in

the BJS Bulletin entitled "Setting Prison Terms."12 These definitions treat
“determinateness" and "mandatoriness“ as separaple issues. They are preferable to
the more inclusive interpretations adopted by some reviewers because they highlight
the distinction between judicial discretion and post-sentencing discretion. The
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distinction also makes it more obvious that judicial discretion and post-sentenciqg’
discretion can be structured independently.

Structures that Limit Post-Sentenéing Discretion‘
| P
Sentencing structures vary considerably in the dégree to which sentence'1ength
is fixed at the time of sentencing. The more tightly the sentence imposed by a
judge constrains post-sentencing discretion, the more "determinate" the sentence.
A sentence is less "determinate" to the extent that the length of time under state
lcontfol cah'subsequently be established or altered by resentencing authorities ‘
(parole board or other corrections officialé). A totally indeterminate system is
one in which the sentence specifies whether a defendant is to be incarcerated, but
the term of incarceration and the length of time under parole .supervision are left
totally to the discretion of corrections officials. A totally determinate system
«would be one in which the sentence imposed by the judge specifies whether a
%defendant is to be incarcerated, theébrecise length of incarceration, and the time
. under parole supervision. Prior to 1977, California's sentencing system had been
almost tota]1y indeterminate. At the other extreme, Maine's present sentencing
system is almost totally determinate. However, most states héve adopted systems
that allow intermediate degrees of post-sentencing discretion. Figure 1 depicts
the contraints on post-sentencing discretion associated with parole guidelines,
min/max sentencing, and determinate sentencing. Thesélare defined as follows:
Parole guidelines. Parole guidelines are p;pceduregféﬁdxgtahdardized
criteria to be used by a parole board in determining the length of time that
an offender should remain in prison. Criteria typically include measures of
offense seriousness, criminal history, and institutional behavior. Parole
guidelines can generally be used in conjunction with min/max sentencing, but

are incompatible with determinate sentencing, for which post-sentencing:
discretion regarding sentence lengths is definitionally excluded.

Min/max sentencing. Min/max sentencing is.a system wherein the court
specifies a minimum and maximum term of incarceration, but the parole board
determines the actual release date, within the limits of the court-imposed
sentence. The degree to which a min/max sentence 1imits post-sentencing
discretion depends on the specified range. If the minimum js "zero" and the
maximum is “1ife", the sentence is totally indeterminate. If the minimum
.equals the maximum, the sentence is "determinate" (as defined below). Systems

&
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THE RANGE OF POST-SENTENCING DISCRE%IONfIN DETERMINING SENTENCE LENGTH
[The Indeterminate/Determinate Issue] L
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j vary as to whether "good time" may be deducted from the minimum, the maximum,
~or both. : a

Fixed sentencing. The term "fixed sentencing" is used differently in
different states. A definition that encompasses all these usages views Tixed
sentencing as a special case of min/max sentenc1ng. Only a single term is
specified by the court, but it is treated as a maximum period of incarceration
for which an assoc1ated minimum is automatically implied. The implied minimum
is equal to the maximum in determinate systems, but for an indeterminate
system it might be "zero" for all sentences, one year for all sentences, or
some constant fraction of the maximum (e.g., 1/3). Not all fixed sentences
are determinate, but all determ1nate sentences are fixed.

Determinate Sentencing. Determ1nate sentencing is a system in which the
court specifies a fixed term of incarceration that must be served in full
(minus good time). The influence of correctional authorities on actual time

served in prison is limited to awarding (or revoking) good time credits on the.

basis of institutional behavior; there is no discretionary parole release.

1ad

In states that have truly instituted determinate sentencing, parole boards “
have been eliminated or their functions modified. 13 Although determinate -’ 7
sentencing precludes early release at the discretion of the paro]e board, other
functions typically performed by paro]e boards rema1n important. Each of the
following functions is performed in one or more states by a parole board or an
institutional review board within a determ1nate sentenc1ng structure. i

1. rev1ew1ng/§entenc1ng/rispar1ty,

2. waiving paro]ef&uperv ision; © - k

3. stab11sh1ng the 51ength of paro]e supervision; S s

4, f1x1ng prison terms for- 1ife senl3ncessy ° ~

5. reviewing good time credits and disciplinary actions;

6. determining release dates for offenders. sentenced before a determ1nate
structure took effect;

7. superv1s1ng paro]ees (typically in ]ess popu]ous states)

e

New York is amdng the 41 states that currently impgse,fndeterminate sentences.

" Sentences to prison in-these states typically specify avanimymaand & maximum term

of incarceration (or a fixed term with an implied minimum) within which a parole
board or institutional re@iewaboard'has the discretion to set actual release dates.
In New York State, the exercise of .that discretion is structured to some degree by

@
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paro]e gu1de11nes, buﬁ the gu1de11nes are "descr1pt1ve, rather than

prescriptive."l4

e

An example of a highly determinate Sentencingrstructure'is the one instituted
in Maine in 1976. The Maine statutes specify six classes of offenses, each
carrying a statutory maximum penalty. The judge may impose probat%on or a
determinate sentence of any length up to the statutorily defined maximum. Time
served may be reduced by statutory good time cred1ts, but there is no discretionary
parole release or post -release sugerv1s1on.15

Maine's highly determ1nate sentenc1ng structure has no prov1s1on for mandatory
minimum sentences, neither does 1t incorporate explicit guidelines tokstructure or
1imit judges' discretion. Determinacy refers “to the extent to which sentences,
once imposed, limit post‘?entenc1ng discretion; it is conceptually independent of
whether the 1mpos1t1on of" a particular sentence is mandatory.

§truotures that Limit’Judicia] Discretionr

o

The degree to wh1ch sentences are mandatorw ranges from unfettered d1scret1on,

cw1th sentenc1ng dec1s1ons made solely by a Judge, to sentences that are totally

fixed by statute. In pract1ce, most states have mandatory prov1swons for some
categorles ‘of offenses or offenders and perm1t Judges to exercise greater

discretion in cases outside the targeted categur1es.}5 Where discretion is

perm1tted, it may be constra1ned by normative pressures, case law, 1eg1s]at1on, .
or forma]ly structured guxde]1nes. (See Figure 2.) g '
! )

- ) e
. N

Statutory Limits.. In most states the legislature has placed constraints

on judicial discretion by estab11sh1ng upper limits, lower limits, or ranges

- for each offense. The court may not impose terms of incarceration that are
shorter than specified by the lower Timits or Tonger than specified by the
upper limits. The limits could apply.to the fixed terms in a determinate .
system; they could apply to the fixed terms, maximum terms, or minimum terms
in an indeterminate system. ~Statutory lower 1imits on terms of incarceration

-do not necessarily imply mandatory incarceration; the court may have the

- discretion to impose either a non-1ncarcerat1ve sentence or an 1nc=rcerat1ve
sentence within the allowable range. : a

o}
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Mandatory Sentences.” Mandatory sentehcing involves a minimum <
incarcerative sentence that must be imposed for certain crimes or categories
of: of fenders, without an option for probat1on, suspended sentence, or
immediate parole. e11g1b111ty Mandatory provisions can apply to the "in/out"
determination, the minimum term, the maximum term, or some combination of
these. Mandatory provisions can be incorporated into both determinate and

~indeterminate systems.

P

4

PresumptivegSentencing. In some states, judges' decisions are
-constrained by a Tegislatively established "presumptive" sentence. It is
presumed that a specific sentence identified by statute (e.g., a determinate
seritence of three years minus good time for house burglary) will be the
sentence imposed in all unexceptional cases. If mitigating or aggravating
circumstances exist, the sentence usually may be lengthened or shortened
within specific boundaries, but a judge cannot impose a prison sentence
outside the specified range. Presumptive sentencing is similar to mandatory
sentencing in that the sentencing prescriptions carry the force of law. It
.differs from mandatory sentencing in that presumptive sentencing provides
explicit procedures for exceptional handling of 1eg1t1mately exceptional
cases.

Sentencing Guidelines. Sentencing guidelines can be implemented through
legislation, Jud1c1a1 decree or by voluntary judicial adoption. Guidelines
generally spec1fy a narrow range of sentencing options from which a specific
sentence is to be selected for unexceptional cases.. The range of sentences
specified is typically determinad by the seriousness of the offe§§e, the
offender's criminal history, prevailing sentencing practices, or \arious
combinations of these elements. Compliance with guidelines may bé\yo]untary
or presumptive. “Descr1pt1ve guidelines" merely prov1de empirical 1n‘n(@at1on
about past practice in the hope that judges will examine more careful]y their
Justification for sentences that depart drastically from the norm.
Alternatively, guidelines\may be prescriptive and presumptive, holding judges
strictly accountable for sentences outside the specified ranges. For example,
judges may be required to justify except1ona1 sentences in wr1t1ng, or such
sentences may be subject to automatic appe]]ate rev1ew.

:—%w ) bl

Ca]ifornia has adopted a sententiﬁg structure that combines presumptive
guidelines with determinate sentencing. The California Legis1ature-has defined
1ower, middie, and upper prison_terms for specified offenses. For house burglary,
for example, the permissable terms of incarceration are 2 years, 3 years, or 4
years. If probation is not ‘imposed, the defendant must be ‘sentenced to the middle
term, unless aggravating or’mitigating circumstances justify the upper or lower
term. Leg1s]at1ve1y authorized enhancements for weapons use, pr1or record or
bod11y harm may be added to the- base term.17 R
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_THE RANGE OF JUDICIAL DISCRETION
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The prototypical guidelines structure is the one adopted by Minnesota in
1980.18 The Minnesota Sentencing Guidelines Commission developed a sentencing
gu1de11nes grid based on criminal history and offense ser1ousness (see Figure 3).
Below the heavy line 5f/the grid there is a presumption of 1ncarcerat1on, above it
there is a presumption of alternative sanctionms. Although the Minnesota guidelines
specify ranges for determinate sentences, guidelines can a]Sopbe70ver15id on_an
indeterminate sentencing structure. Pennsy1venia, for example, applies guidelines
(based on offense gravity and prior record) to minimum sentences for all misde-
meanors and felonies within an indeterminate system. .’

Summary of Sentencing‘ Structures

N
Sentencing structures can be characterized in terms of the kinds of
constraints they impose on d1 scretwn. Features that hmlt post- sentencmg
discretion 1nc1ude parole gu1de11nes, m'm/max sentences, fixed sentences, and
determinate sentences. Features that hm1t judicial discretion 1nc1 ude statutory
Timits, mandatory sentences, presumptive sentences, and sentencmg gu1de11nes.

Determinate sentencing is a system in which the court specifies aﬁi xed term
of incarceration that must be served 1n full (minus good time). Within determinate

_ systems, judicial discretion to impose incarceration and set sentence lengths

ranges ~from very-broad to t1ght1y constrained.  Sentencing guidelines general’ly
specify a narrow range of sentencmg options for cases of a given type, usua]]y
defined in terms of offense seriousness and criminal history. Judges may be
requn'ed to provide written Just1f1cat1on for sentences outs1de the range, or such
sentences may be subJect to automat1c appeﬂate rev1ew. :

New York State currently has an indeterminate sentencing system in which
release discretion is constrained by court imposed minimum and maximum terms,
statuto'ry good time provisions, and "descriptive" parole release guidelines.
Judicial sentencing discretion in New York State is constrained by statutory ranges
and by a variety of provisions through which the 1eg1‘s‘1atu?e has required mandator‘j?

3
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FIGURE 3

Minnesota Sentencing Guidelines Grid
&)

‘ - . - ’ ;
p ti Sent o n in Monthsa

Italicized numbers within the grid denote the range within which a ]udge may sentence

without the sentence being deemed a departure.

CRIMINAL HISTORY SCORED
SEVERITY LEVELS OF - ,
CONVICTION OFFENSE 1} 1 2 3 4 .5 6 or mere
Unauthorized Use of
Motor Vehicle R 4 12% 129 12% 13- 18 21 i3
Possession of Marijuana
Theft Related Crimes ,
($150~$2500) ol 12« 12¢ 1. 17
Sale of Marijuana
Theft Crimes(s150-s2500ym | 12* | 12 16
Burgiary - Felony Intent : +&
* Receiving Stolen Goods. Iv| 12° 13 13
($150-52500)
Simple Robbery: - ‘v | 1% s | Z
o wl 2] | 2§ w | s
Asault, 2nd Degree: W1 : ’ - 33-35 | 4248 | s0-58 | 6070
| 2 | u 4 1 65 31 97
Aggravated Robbery VI| 23.25 | 30-3¢ | 3844 | 4553 | 6070 | 75-67 | 90-104
Assmlt. Ist chn , : X
83 % 63 7 95 113 132
Criminal Sexual Conduct, VIl | 41 4c | s0-58 | @0-70 | 71-81 | &9-101 | 106-120| 124-140°
Ist chru sl
turder: 57 us | 1z | w9 | we | 205 230
Murder; 3rd D"g"' IX | 94-100 | 126-122 | 124-130 | 143-155| 168-184 195-215} 218-242
~ <116 140 62 | 203 | 23 | o 324
Murder, 2nd Degree X 111121 | 133-147 | 153-171 1{22214 231-255| 270-298| 309-339

Ist Degree Murder is excluded from the guidelines by law and continues to have a mandatory
life sentence.

. %one year and one day

Notes: aThe gr1d presented here reflects the oriainal guidelines.
Significant revisions have occurred since this grid was published.

bThe criminal history score is computed according to comp]ex criteria
involving prior felony record, prior misdemeanor record, prior
““juvenile record, and custody status-at the time of the offense. o

Sodr‘ce: Minnesota Sentencing. Gu1dehnes Commission, Report to the
eg1sTatur‘e, January 1, 1980.
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. cert | ‘ : TABLE 1
periods of incafceration for certain classes of offenses and offenders. Sentence ABLE

types, post-sentence release options; and 1egislative constraints on judicial
discretion are summarized for all 50 states and the District of Céﬁumbia in Tables

bl
STATES WITH DETERMINATE SENTENCING STRUCTURES

=

1 and 2. Additional detail is provided in the Appendix. o . ‘ . -
; , : : ’ : Post Sentence Discretion
) ! : | Legislative Constraints Sentence Parole Good
) State -on Judicial Discretion - Length Release Time
California | - Presumptive | v Fixed . No Yes
o Colorado Presumptive Fixed No Yes
Connecticut - : Range - Fixed _No Yes
I11inois ~ Range Fixed - (o Yes
Indiana "~ Presumptive Fixed No Yes
Maine - , Upper Limit Fixed ~No Yes
Minnesota ~ Guidelines? . Fixed No, ~ Yes
. New Mexico - Presumptive Fixed No Yes
i North Carolina Presumptive . Fixed . NoC Yes
& o . : . . ) -
NOTES: a. Minnesota - The duidelines indicate which defendants should be ,
. ‘incarcerated 9:d the presumptive range of sentence lengths for those:
~incarcerated, If a judge imposes a sentence that departs from the
guidelines, a written Justification for the sentence must be provided.
.~ b. New Mexico - Pafo]e release available for lifers after 30 yeérs,'
V4 : c. North Carolina - There is a mandatory 90 day parole re]eaée'pfior to
expiration of term (less good time). Parole release function retained for
- i/ © prisoners sentenced prior to 1982 and for some youthful offenders. .
0 W ;
- ( . [+ .
o . 0y - \\f‘_§
0
o
&5 o @A
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STATES WITH INDETERMINATE SENTENCING STRUCTURES
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TABLE 2

Post Sentence Discretion

Sentenc

Legislative Constraints e Parole Good
State on Judicial Discretion Length Release Time
8
Alabama Range Fixed Yes Yes
Alaska Range? Fixed Yes Yes -
Arizona Presumptive Fixed Yes Yes
Arkansas Range FixedP Yes Yes
Delaware Upper Limit Fixed Yes Yes
District of Columbia Range Min(Max Yes Yes
Florida Upper Limit Fixed® Yes Yes
Georgia Range Fixed Yes Yes
Hawaii Upper Limit  Fixed® Yes Yes
Idaho Upper Limit Fixed® Yes Yes
Iowa Upper Limit Fixed Yes Yes
- Kansas Range Min/Max Yes Yes
Kentucky Ranged Fixed ' Yes Yes
Louisiana Range Fixed - Yes No
Mary1land Upper Limit® Fixed® « Yes Yes
Massachusetts Range Min/Max Yes Yes
Michigan Upper Limit Mi4i/Max Yes Yes
Mississippi Fixed Yes Yes

Upper Limit

NOTES: a. Alaska - Presumptive for Repeat Offenders. ‘

b. Arkansas - Minimum and Maximum Sentences are Set for Repeat Offenders.

d. Kentucky - Judge may Sentence Outside Range..

Florida, Hawaii, Idaho,® North Dakota, Wash1ngton - Parole Board Sets
M1n1mum

e. Maryland - Some offenses carry statutory ranges for minimum/maximum

* lengths.

which cover the bulk of its criminal activity.

iy

Experimenting with sentencing guidelines in four jurisdictions

NSV A S
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TABLE 2 (Cont'd)

Post Sentence Discretion

Legislative Constraints Sentence Parole Good
State on Judicial Discretion Length Release Time
Missouri Upper Limitf Fixed Yes Yes
Montana Upper Limit Fixed Yes Yes
Nebraska Rangé Min/Max Yes Yes
Nevada Range Fixed Yes Yes
New Hampshire Range Min/Max Yes Yes
New Jersey Presumptive Fixed9 Yes Yes
New York Range Min/Max Yes Yes
North Dakota Upper Limit Fixed® Yes Yes
Ohio Range Min/Mﬁx Yes Yes
Ok1ahoma Upper Limit Fixed Yes Yes
Oregon Upper Limit Fixed Yes Yes -
Pennsylvania Guidelines Min/Max Yes No
Rhode Island ~ Upper Limit Fixed , Yes No
South Carolina Upper Limit Fixed, Yes Yes
South Dakota ~ Upper Limit Fixed' . Yes Yes
Tennessee Lower Limit - Min/MaxJ Yes Yes
Texas Range ~ Min/Max Yes Yes
Utah Range Min/Max Yes - No
Vermont "Range - Min/Maxk Yes Yes
Virginia Range M1n/Max Yes Yes
Washington “Upper Limit Fixed® Yes Yes
West Virginia Range ‘ Min/Max Yes Yes
Wisconsin ‘Upper Limit Fixed ' > Yes Yes
Wyoming Range Min/Max Yes Yes

. Missouri - There is a statutorily set range for Class A and B

f
4y felonies. -There is no good time.
conditional release which serves the same end as early release. -

g. New Jersey - Judge may establish mandatory minimums for first and

second degree crimes.

However, there is a system of

h. Oklahoma - Judge is allowed to establish a minimum and maximum
~sentence if so desired.

i. South Dakota - At dwscret1on of Governor and Parole Board.

Je Tennessee - Certaln offenses (Class X) do not allow reduct1ons based

on good t1me.

k. Vermont - Some sentences are fixed by statute.

i
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IV. POTENTIAL EFFECTS OF DETERMINATE
SENTENCING AND SENTENCING GUIDELINES

» On Discretion

D1scret1on in the handling of alleged and convacted offenders may be exercised
by many different part1c1pants at any of several stages .in case processing.

cg;,

«eo t0 restrict attent1on only to what judges do would fail to
acknowledge other processes and participants that influence whether
convicted offenders go to prison and how long they stay there. Witnesses
and victims do or do not cooperate with authorities. Police officers
decide whether to arrest and book, and for what offense. Prosecutors
decide whether to prosecute and for what charge and often.negotiate with
the defense counsels about charge dismissals and sentencing copcessions in
exchange for guilty pleas. In some cases a judge or a jury détermines i
guilt; more often a judge accepts a guilty plea. After conviction the
judge announces the sentence. Prison officials decide whether an
individual prisoner will be awarded "good time," and parole boards decide

~when and under what cond1t1ons an individual w111 be re1eased and when
parole status will be revoked.

“Sentenc1ng gu1de11nes and determinate sgntenc1ng 1rect1x affect only two of
the many stages in case process1ng - the imposition of a sentence given conv1ct1on
and the determination of a release date given incarceration. However, knowledge of

-the constra1nts p]aced on sentenc1ng and release decisions can also 1nf1uence the

decwslons of part1c1pants at other stages. Thus, rather than 1imiting the tota]
amount of d1scret1on in the system, such constra1nts could merely shift the
exercise of d1scret1on to d1fferent part1c1pants 1n case process1ng. R

A change from 1ndeterm1nate sentenc1ng to determ1nate sentenc1ng transfers

'respons1b111ty for sentence ]ength from the paro]e board to the sentenc1ng Judge,

thus effect1ve1y increasing the importance of Jud1c1a1 discretion. However,

'determ1nate sentencing does not eliminate post-sentencing discretion. Depending on
~the rules forkawarding good‘t1me, the net influence of corrections officials on

actua];time served might a]sJ increase. In addition, the parole board may or may

@
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not retain thedguthority'to establish the peridd ofprSt—re1ease supervision, or to
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the determinations of gquilt.
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_ The 1mpos1t1on of sentencing guidelines is explicitly 1ntended to limit
judicial discretion. “How narrowly sentencing is actually constrainéd by gu1de11nes
will depend on a nu@ber of factors. .The most important of these is whether the
gu1de11nes are voluntary or presumptive. Even if they are presumpt1ve, the actual
effect on discretion will depend on the procedures for handliag those cases that
judges believe warrant exceptional sentences. The more closely sentencing is
monitored, and the,more diffieu}t it is to justify and sustain exceptional
sentences,.the more selective the court“must:be in the exerc1se of discretion.
Guidelines can be used to structure both the dec1s1on t0«1ncarcerate and
subsequent sentence length determ1nat1ons.» Thus, they can be des1gned to serve the
same objectives as.statutes that mandate minimum periods of 1ncarceratjon in
specified cases. However, guidelﬁnes can provide the:flexibility to aecommodate
1eg1t1mate1y except1ona1 cases exp]1c1t]y within the sentencing procedures; with
mandatory provisions, such accommodations can be accomp11shed only by subvert1ng

“. M

To the extent there is comp11ance w1th sentencing guldellnes, the effects on

o

'Jud1c1a] d1scret1on then depend ch1ef]y on character1st7cs of the guidelines

themse?ves. It is obv1ous that judicial discretion 1n a given case depends
directly on the range ‘of sentences specified for ‘the assoc1ated c]ass1f1cat1on
category. It is -perhaps 1ess obvious that constra1n1ng effect1ve discretion
depends to an even greater extent on 11m1t1ng the opportun1t1es for man1pu1at1ng
the calcu]at1on of guidelines scores. Judges can retain considerable discretion to
the extent they can ‘influence charge barga1n1ng, validation of cr1m1na1 h1stor1es,
or hand11ng of aggravat1ng and m1t1gat1ng c1rcumstances. ,

In summary, a change from indeterminate to determinate sentencing transfers
control over sentence length from the parole board to the courts and correctwons
off1c1a]s.~ Sentencing gu1de11nes are “intended to structure the exerc1se of

9
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- o
judicial d1scret10n, but may be vu]nerable to c1rcumvent1on. Depending on the

e, L LW T G U e ensd it

EaTiﬁﬁwgﬂnm%ﬁgﬂpsyQm;*baﬂguiﬁﬁllﬂ@.JskQhGﬁ“ﬁﬁﬂfﬁﬁ;fﬁ“”mdntTOTthE courtﬁexerc1§”*
over prosecutor1a1 d1scret1on the combined result of determinate sentencing and
sentencing guidelines could be either to concentrate sentence length determinations
in the court or to shift control over sentence length to police‘and prosecutors. 5

9
14

0

- The discussions in the remainder of this section are predicated on the
assumption that the availability of time off for good behavior remains essent1a11y
constant. It is assumed that good time is cont1ngent only on institutional ;
behavior, and that it is awarded or revoked in accordance with strict rules and
procedures that are subJect to externa1 rev1ew. In other words, it is assumed that

= good tlme is not.perm1tted to evolve into the equ1va1ent of parole release.

Py

OnWAcCountabi]ity | -

Indeterm1nate sentenc1ng is character1zed by a d1ffus1on of responsibility.
Determinate sentencing places the" respons1b111ty for sentencing squarely with the
court. Doing so significantly altirs the poss1b111t1es for establishing account-
'ab1]1ty in sentencing.

‘Judges are generally attountaﬁ]e to Tocal constituencies and professional

associations; they are also spec1f1ca11y accountable to higher courts for dec1s1ons

in 1nd1v1dua1 cases. Accountab111ty to the public for spec1f1c sentencing

decisions 15 somewhat diluted, hcwever, because Judges do not have exclusive
respons1b111ty for sentence , 1ength and, a New York State, they often do not have
d15cret1on about whether to 1ncarcerate defendants. One who believes that an

'offender was’ 1mpr1soned for, too long could fault e1ther the paro]e board for not‘
Srelea51ng the offender so0n enough or the Judge for 1mpos1ng an excessive term. i

;7 W«
Loa &

Determinate°sentencing can empower judges with most of the responSibi]ity for
sentence 1ength u?ven that respons1b111ty, sentenc1ng guidelines can be”applied

- in a manner that makes Jjudges accountab]e for 1nd1v1dua1 sentence 1ength decisions.

Guidelines eXp11cate,pub11c policy regard1ng the 1eg1t1macy“of sentenCIngfcr1$er1a
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and the hand11ng of offenders who are s1m11ar]y situated with respect to those

Consequently, they prov1de the means of defining and rev1ew1ng

o ku.set;a&eew\eeﬁw’ IR R R Pads SRR TRISER
However, to the extent that guidelines requ1re judges to justify except1ona1
sentences, gu1de11nes can make judges accountable in the exerc1se of that
discretion. © ’

criteria.

Sentencing guidelines.also intentionaily shift some of the power to establish
‘The judges who handle
criminal proceed1ngs in New York State are pr1mar11y respons1b1e to local
electorates; therefore, one can expect Judges' sentenc1ng decisions to reflect
local standards. Sentenc1ng guidelines establish statewide standards and make
Jjudges accountable to the 1eg1s]ature (and/or a guidelines comm1ss1on) One of the

sentenc1ng policy from the local level to the state level.

explicit reasons for establishing sentencing guidelines is to reduce,interaur1s-

This may pose a dilemma for elected
judges, who will f1nd themselves s1mu1taneous1y accountable for uph01d1ng state and
1oca1 standards.

dictional variations in sentencing patterns.

On Disparity and Discrimination

D1spar1ty and d1scr1m1nat1on are terms - 1ike determinate sentencing - for
which there are no un1versa11y accepted def1n1t1ons. Aga1n, however, the -
definitions adopted in th1s report were chosen because they he]p clarify certa1n
issues and options that need to be cons1dered The fo11ow1ng definitions are taken
verbatim from the 1983 report by the National Academy of Sc1ences Panel on
Sentencing Research 20 '

B

D1scr1m1nat1on ex1sts when some case attribute that is obJectwonable -
~typically on moral or legal grounds - can be shown to be associated with

sentence outcomes after all other relevant variables are adequate]y

controlled. - _ S Sl _ ; - a

Dis arity exists when ﬂ1ikeﬁcases”'withﬂrespect to casesattributes‘-;
regardiess of their legitimacy - are sentenced different]y. :

R

a
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As defined by the Pane] d13crimination is a systematic bias that arises from
B AR e =
cons1dered 111eg1t1mate 1nc1ude race, sex, soc1o economic status, bail status and
type of attorney. Disparity is unwarranted variation that results from inconsis-
tent app]ication of sentencing criteria. Examples include inconsistent application
0f¢criteria from one case to another by a single judge and differences in the
choice or weighting of criteria across' judges or jurisdictions.

among these considerations are displayed in Table 3.

The relationships

4 TABLE 3

Sentence Outcomes Characterized
in Terms of Disparity and Discrimination .

Application of Sentencing Criteria

Legitimacy of o

Sentenc1ng Cr1ter1a Consistent Inconsistent‘r
Leg1t1mate No disparity and DiSparfty
no discrimination ’
Illegitimate . Discrimination DiSparity and
e o ‘discrimination
Source: Blumstein et al. Research on Sentencing, the Search for Reform (Vo]ume 1)

wash1ngton D C.: National Academy Press, 1983. p. 9.

: ' . S : S
Discussions of the influence of sentencing structures on disparity and

discrimination are complicated by disagreements regarding whatgcriteria are
legitimate, the resulting definitions of "1ike‘cases," and the amount of variation
amongklike cases that is considered tolerable. Agreement regardiny legitimate
cr1ter1a depends, in turn, on agreement regardwng the goa]s of sentencing.
examp]e, if it s agreed that opt1m121ng pub11c protection through selective .
1ncapac1tat1on 1s to be the prlmary goal of sentenc1ng, then chronic unemp]oyment

For °
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, Tikelihood of devising’effectiveTstrategiessfor~dea]ing with them wi]] be o
unemployment is foundnpo Pred‘QE»FECLQL§l§E»; Onwthe other hand%ﬁgf the. only goalwam&x&w¢wﬁw»w «M,.,,*ﬂw%eeeeeeu 444 AR o
e P T Th G ETON thAt 18 proportional to persona] culpability, then 1 chronic '

unemployment would not be considered a 1eg1t1mate criterion.

: i 'might be viewed as a legitimate sentencing cniterion to the extent chronic

- Similar arguments apply to the potential effects of determinate sentencing. A
change from indeterminate to determinate sentencing will reduce disparities in
sentence length only to the extent that parole release decisions have previously
been inconsistent (among like cases). The change will reduce discrimination only
to the extent that parole -release decisions have previously been based on

,Sentencing guidelines should explicate public policy regarding‘both‘the goals
of sentencing and the criteria that are to be applied in.making sentencing

decisions. To the extent public agreement on these issues can be achieved,
disparity and discrimination can be more clearly defined and more easily monitored. illegitimate criteriaﬂe,In=New York State, the present parole release guidelines
focus -exclusively on indicators of personal culpability. Consequently, release
decisions that are within the guidelines are not likely to be viewed as
discriminatory, at least from a "just deserts" perspective. However, in 1979 and
1980 nearly half of the parole release decisions departed from the guidelines.
Thus, it remains uncertain whether in New York State there has existed any
significant degree of "unwarranted" disparity or discrimination in the exercise of

post-sentencing discretion. If there has, it may be reduced by a change to

Of course, those who disagree with the established public policy may also disagree
with any conc1u510ns about d1spar1ty and discrimination that are rooted in that
policy.

Whether sentencing'gu%de1ines~are perceived as reducing or perpetuating
disparity and discrimination depends in pa©t on whether the criteria incorporated
s in the gu1de11nes are cons1stent with the criteria by which disparity and
w R . . . o . N .
discrimination are evaluated. For example, if guidelines criteria are naively determinate sentencing. However, a shift to determinate sentencing may also be
derived from empirical studies of factors that have influenced past practice, but
some of those factors are considered 111eglt1mate within the framework of current
= .
sentenc1ng goals, the guidelines may institutionalize discrimination as it is

currently defined. 21

accompanied by a relative increase in the importance of any disparity or
discrimination that may exist in awarding good time.

Determinate sentencing makes judges fully responsible and openly accountable
. ; , , R for sentencing; if unwarranted random or systematic variééions are observed, there o
The impact of sentenCing guidelines also depends on whether sentencing is can be Tittle question of whom to hold accountable. This is true even if
currently the predomvnate source of d1spar1ty and dwscr1m1nat1on. For example, if

a major source of discrimination happened to be systemat1c bias in the ability to

discrepancies ‘arise from plea bargaining practices, which are ultimately under
Judicial control. Even granting that resource constraints and normative traditions
negotiate a “good deal" with prosecutors, the imposition of sentencing guidelines - create considerable press¢=wy to engage in plea bargaining, judges have the
may actua11y increase net discrimination by reducing the f]ex1b111ty to compensate
at the t1me of sentenc1ng. L1kew1se, if d1spar1ty happened to be due to random
; ar1at1on in the quality of evidence (affecting what charges are prosecuted or what'
o : bargains are offered), then sentencing gu1de11nes would be un11ke]y to affect’ the
g  _fesulting disparity. Neverthe]ess, gu]de11nes_fac111tate the study of such 1ssues,

and to the extent that the sources of such problems can be illuminated, the

responsibility and the 1nf1uence to promote consistency and fairness in that
process. '

" The net effects of determinate sentencing and sentencing guidelines depend in
‘part on whether the structure adopted succeeds in concentrating effective .
discretion in the courts. If it does, then monitoring‘complia;ce with the e
~guidelines and refining the guide]ines in the light of experience may eventually

G
“
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effect net reductions in disparity and'discrimination. If effective disgretion
shifts to police and prosecutors,wthlﬁxwavsrgflect concerted efforts to ma1nta1n

FiR i o & S FX \\“'“

;‘}«,,.

. Y e
the STatus quo; under the latter conditions disparity and discrimination ma may —he—

perpetuated or may even increase.

On_ Proportionality

The poténtia] influences of determinate sentencing and sentencing guidelines ©
on proportionality in punishment depend on many of the same considerations
discussed in connection with disparity and discrimination. Key among these is
agreement regarding the characteristics that reflect personal culpability.
Proportionality will be enhanced only if there is agreement regarding the
measurement of culpability, if the égreed upon measures are incorporated in the
guidelines, if there is substantial compliance with the guide]%nes, and if the
courts are able to:prevent "disproportional" processing by police and prosecutors.

On Sevéritx
| Do
The effect of determinate sentencing on severity of punishment is
unpredictable. It will depend in part on the relationship between the statutory
1imif§ on sentence lengths under a prior indeterminate structure and the statutory
limits established for the determinate structure. Because determinate senténcing
shifts responsibility for sentence 1ength from the parole board to the court, the
outcome will also depend on whether judges are generally more or less inclined than

the parole board to impose harsh sentences.

The imposition of sentencing guidelines gives the legislature, or the

<

judiciary and/or the guidelines commission closer control over sentence severity.
Depending on their inclinations this could result in genera]]y more severe

o

-sentences, generally less severe sentences, or 1ncreased sever1ty for some k1nds of

cases ba]anced aga1nst decreased sever1tx for bthers. R R
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As with sevekity, the effects of introducing determinate sentencing and
séntencing guidelines are unpredictable. - Any changes in prison population that
result from a change in sentencing structure may simply reflect generaf policy
changes in sentencing goals and criteria, or the interaction of such changes with
changes in crime patterns. As noted in the previous section, sentencing guidelines
can be structured to produce generally more severe sentences, generally less severe
sentences, or increased severity for some kinds of cases balanced against decreased
severity for others. Thus, there is the option to adopt a guidelines system that
will keep prison populations within existing capacity or to finance any increases
that new sentencing criteria might produce. In any case, the combination of
determinate sentencing, and sentencing guidelines greatly facilitates forecasting
prison populations for planning purposes. '

g
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: ‘ V. IMPLEMENTATION ISSUES

S A e, AN

Real time.'fMaximUm_terms imposed under an indeterminate system are largely
symbolic. VOffehders rarely serve- their maximum terms, and the time they actually
serve is typically much less than one might suppose. Of the inmates discharged
from New York State prisons in 1981, only 6.7% had served their maximum terms.

Only 28.6% served their maximum terms minus good time (conditional releases), while
56.4% were paroled. Among male inmates paroled for the first time, the median time
actually served was 15.5 months for 3-year maximums, 27.1 months for 5-year

maximums, '78.0 months for maximums of 20 years or greater, and only 33.2 months For
"1ife" maximums.

The dramatic difference between symbolic maximum terms“an& the typical time
served under an indeterminate syétem poses a difficult challenge for policy makers
who are designing a determinate sentenéing system. Unless statutory Timits or
sentencing guidelines produce "real time" sentences that result in a net “
equivalence to current practice, the change in structure is likely to produce
dramatic changes in prison populations and discrepancies between sentences imposed
before and after the change. However, determinate sentences that are equivalent to
current practice will appear superficially to be "soft on crime." Given the public
sentiment for more punitive'sanctionsbﬁzz7wi11 be difficult for legislators to
embrace and defend such a system.22 Systems that are not in this sense "soft on
crime w111 result in increased prison and jail populations and attendant increases
in public expenditures. A real problem in designing determinate sentenc1ng systems

s forecast1ng how much "JUst1ce" the pub11c is w1111ng to pay for.

“Feedback. Another potential prob]em follows directly from the very effort to
1imit discretion that motivates many efforts at sentencing reform. D1scret1on in
poSt-sentencing"decisionmaking‘can be reduced by adopting determinate sentencing.
Discretion inpsenfencing can be reduced or structured by adopting sentencing
guide]ihes. Yet; if both sentencing and post-sentencing discretion are minimized,

- 34
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Just‘informa13y to changes in "4, Whether to authorize intercourt disparity within the same jurisdiction:

the justice system loses much of its ability to‘EQ

s T ek "
s AR

‘ R , the differences between-rural and urban regions.withi tat
. e . ol o e RS i 5 s it i o v g T L T G ST N R i SRR A N :\‘»S ‘.’_, ‘‘‘‘‘‘‘‘‘‘ o e ke L T e Vi tumairaten ; ey qﬂgg et Y A l‘n* aa/s gve < e i
R IS Sy S tem e S U CES T P T s e e DI CALI NG el i g : R AR e &‘Wﬁﬁﬁ%mﬁt@vby providing 1 ocal CoUrEY With™S ?th‘f“f"i'éi‘é'n“ﬂ Y bio L
!@z range of sentences to choose from or suppressed by trying to force them

| | o S ) . all into a more narrow range."
To compensate for this loss it is necessary to provide formal feedback

mechanisms. For example, Minnesota has provisions for revising its sentencing
guidelines if prison populations exceed 95 percent of prison capacity;23 Michigan
makes inmates eligible for parole consideration 90 days early when priscis are
overcrowded;24 and the California Board of Prison Terms reviews sentence disparity
and good time credits. Other examples include routine review of sentences that
depart from established guidelines (and evaluation of the justifications for
departures), and continual monitoring of charging patterns. Consistent departures
from the guidelines or substantial changes in charging patterns may signal either
an effort to circumvent the intent of a sentencing reform, or a legitimate need for
revision. In either case, explicit feedback provisions permit'néée§sary ,
adjustments in system operation. \ar

Y

Q 5]

Key policy decisions. In order to develop a coherent system of sentencing
guidelines it is necessary to adopt an explicit position on the goals of senténcing
and to agree upon the criteria that are to beuapplied in making sentencing
decisions. Establishing workable criteria is complicated by the fact that
prosecutors and defense attorneys may be able to use guidelines criteria to
manipulate sentencing. The National Panel on Sentencing Research identified the
following key policy decjsions related to sentencing criteria:25

. ‘&W'
. 3 :"“:’*P :
“1. Whether to base new decisions on conviction offenses, thereby tying e
sentences to the outcomes of counsels' negotiations over charges, or on “
actual offense behavior as determined at a sentencing hearing." -
"2. Whethey to-establish explicit sentence concessions for gquilty pleas." Sl
i
#3. Whether to exclude from consideration in new sentencing standards R T
variables that are ethically or normatively ‘suspect: e.g., prior arrests .

may explain some variation in sentencing practices indeperidently of other
prior record factors, yet punishment for prior alleged conduct not '

;’C{\’\

resulting in conviction offends important legal values."

Q
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VI. THE RESULTS IN OTHER STATES
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Previous sections have def1ned,rhe term1no]ogy used to characterize sentenc1ng
systems, and discussed the potent1a1 effects -of determinate sentencing and
sentenc1nq gu1de11nes on discretion, accountability, disparity and discrimination,

s proportiopality, severity, and prison populations. This section presents

~© information about the reported effects of the structures implemented in five of the
nine determinate sentenc1ng states. Similar information 4s also provided for three
states that have tested or adopted sentencing guidelines within indeterminate
systems. Unless otherwise noted, information about sentencing structures was
ébmpi]ed‘from threenprincﬁpal sources: A Survey of Mandatory Sentencing in the
U.S. published by the Pennsylvania Commission on Crime and Delinquency,26 a report
on Judicial and Executive Discretion in the Sentencing Process?’ prepared at the
Institute for Advanced Studies in Justice at American University, and direct
té?ephone conversations with criminal justice officials in other states.

“

. Rt}

California (Detérminate/Presumptive)
~ -ve ¢
California's Uniform Deferminate Sen%encing Law (DSL) became effective July 1,
1977, replacing an indeterminate model (ISL). ,Ihe‘ISL was based on a v
rehabilitative model.28 The stated objective of the new system is punishment, with
procedures to promote fairness and uniformity. For each felony offense, the law
préscribes a "middle term," which is the presumptive term of incarceration for
unexCeptional cases. The law also specifies "lower" and "upper" terms that may be
applied when justified by a preponderance of the evidence (aggravating or
mitigating). The "lower" and "upper" terms are not limits to a range, but
prescribed sentences. A sentence can be lengthened if (a) a deadly weapon was used
~or carried, (b) great bod11y injury was 1nf11cted or (¢) the defendant- had served ;
& prior prison term. Each enhancement adds one year, two years, or three years to @
the presCribed‘ﬁerm; Judges are generally free to choose incarceration, probation,
or a suspended sentence, but criteria to be considered are included in the law, and °
certain offenders are not eligible for probation. Probation disqualifiers and .

Q
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grounds for enhancement must be alleged and proved explictly, and reasons for all
sentences must be formally recorded.

Plea bargaining. It was widely assumed that the DSL would result in an
increase in plea bargaining acttvity. The law shifts effective responsibility for
sentence length from the parole board to the courts, thereby providing an incentive
for court room participants to engage'in sentence bargaining. The law also invites
charge bargaining, because it is so explicit about what sentences. should be imposed
for particular crimes and about the ci?gumstances that justify enhancements or
preclude probation. In effect, tne law provides”court room participants with
"hargaining chips" that have unambiguous consequences for defendants. If grounds
for enhancement are alleged and proved, a predictable amount of t1me will be added
to the base term. If a prosecutor offers to drop an allegation in exchange for a
guilty plea, the benefits to the defendant are easily understood. Therefore, many
expected the DSL to result in a h1gher ‘rate of guilty pleas, earlier gu11ty pleas,
and a transfer of effective control over sentence length to police and ‘

prosecutors.

As compelling as this rationale seems, the emp1r1ca1 ev1dence regard1ng p1ea
bargaining is inconclusive. "Interviews with court rocm participants ...[did
reveall a widespread belief that the DSL had caused an increase in the rate of
guilty p]eas.“29 In fact, a study that focussed on Santa Clara, San Francisco, and
San Bernardino Counties found post-DSL increases in both the overall rates:of
guilty pleas and the proportion of guilty pleas entered at initial appearance.
These increases were noted in*all thrée of the counties studied. The 1ncreases
were especially strong-for robbery ceses, which carry-potentially severe sentences.
However, from a long term perspective, the data for those three counties exhibit an
unexplained decrease in plea bargaining beginning in 1974 or 1975, followed by a
return to pre-1975 levels following the introduction of the new system. Therefore,

the recent increases in plea bargaining may be attributable to the 1nf]uence‘of the

DSL, or may simply reflect normal fluctuations in case ptocessing;‘

ARG £ s i, I A A P L A SR bt Vo o e
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There does net appear to have been any dramat1c shift in influence from Judges
to prosecut1ng attorneys in Santa Clara, San Francisco, or San Bernandino County
Direct observations of plea-bargaining discussions and the results of numerous
interviews indicated that,piea bargaining had been dominated .by judges*in San
Francisco County prior to the DSL, and continued to be Judge -dominated afterward.
Likewise, p]ea bargaining in Santa Clara County and San Bernard1no County had been ]
dominated by prosecut1ng attorneys prior to the DSL, and continued to be ’
prosecutor-dominated afterward.

Moreover, to the extent that the DSL appears to have changed
prosecutor/judge influence, it may have increased the infiuence of
the judge. In Santa Clara, for example, ... there appears to be a
good deal of explicit sentence bargaining, in which the judge has
become an active participant. Such bargaining was much less
possible under the ISL, for there was little to .discuss about
sentence length. As a result, in the two. prosecutor -dominated
jurisdictions there has been somg increase in influence by the
Jjudge, at least in prison cases. '

€

Pr1son terms. The DSL was exp11c1t1y intended to establish a system wherein

,pun1shment is the primary purpose of sentences to 1ncarcerat1on, pun1shment is
“proportional to the' seriousness of conviction offenses, and variations among terms

for similar offenses is reduced (relative to time served under the ISL). By that )
standard, the DSL has been successful in reducing variability. Under the ISL there
had been .a considerable discrepancy between average'time served by men and average
time served by women for similar offenses. Since the introduction of presumptive
determinate <entenc1ng, that discrepancy has been nearly eliminated.3l One study
found that overall variations in sentence length decreased from 20 to O\percent
for ‘a number of -different crime types.32 However, there rema1ns/‘ons1derab1e
variation among sentences for burglary and robbery because- of 1ncons1stency in the
application of sentence enhancements.33 Also, the findings that appear to
demonstrate reductions in variability may be misleading, because the studies cifed
anly controlled for conviction offense. DiSparity"and discrimination - even as

; defined from a "just deserts" perspect1ve - could still arise from pre-conviction

bargaining; such. var1at1ons wou]d not have beegs detected 1n stud1es that. focussed ~

‘solely on conviction offense.

w3
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The presumptive terms specified in the DSL were originally selected to

approx1mate the average "real time" served under the indeterminate system.
However, the legislature subsequently increased the presumptive terms and added
provisions for mandatory incarceration for certain cases. Sentencing under the
Determinate Sentencing Law has been accompanied by a rise in prison populations, an
increase in the rate of imprisonment per 100,000 population, an increase in the

& rate of imprisonment given conviction, and a decrease in average time served.
However, all of these changes continued trends that began prior to the DSL. .

@ &

I11inois adopted its determinate sentencing system on February 1, 1978. One
year later, the I11inois Department of Corrections issued a report concerning the
impact of the new 1aw.35 Data compiled by the Department showed that the rate of
imprisonment had increased three percent during 1978 over 1977. However, the )

report noted that this increase continued a trend which had begun five years prior
to the inception of the new law.36 The use of probation decreased over the
previous year. ‘

The Department found that Tonger prison terms were being imposed for serious:

Evidence from at least one study suggests that observed changes in offenses such as robbery. Lengths of incarcerative sentences imposed for other

incarceration rates may be just one aspect of an across-the-boagg”increase in the

inclination to impose more punitive sentences.34 Under the ISL the”%/wﬂf;é

reluctance to sentence offenders to prison in "marginal" cases, becau;eﬂ%?ﬁ?ﬁ§f>
o possibility they might be held for longer terms than judges thought appropriaﬁf.

It was anticipated that under the DSL judges might impose short or moderate prison
terms on offenders who prev1ous]y would have been sentenced to local jail.

crimes ... apparently [did] not represent an increase over previous averages."37
0 = .

~ Finally, the average length of stay was calculated for adult felons. Prior to
the new law, time served averaged 2.4 years; after the new law, average time served
1ncreased 4.8 months to 2.9 years.38 :

However, if this were the case, one would expect the ‘increase in the rate of
imprisonment to be offset by a decrease j(or attenuation of the increase) in
sentences to jail. Instead, there appears to have been an across-the-board shift
@ in which the types of cases that former1y resulted in probation now result in jail
sentences, and marg1na] cases that former]y resulted in jail sentences now result

Indiana (Determinate/Presumptive)

Indiana courts must impose determinate sentences within broad 1egis]ative1y
prescribed sentencing ranges. Although presumptive terms are statutorily
recommended for each¢of four separate offensevcategories, the court may impose a

in 1mpr1sonment ] a g higher or lower sentence to reflect mitigating or aggravating circumstances. For
! . : examp]e, a ten year presumpt1ve ‘term for C]ass B Felony could be ra1sed by ten

ITlinois courts impose determinate sentences w1th1n ranges legislatively
prescribed for all classes of offenses. More ‘severe pena]t1es may be selected from
an extended range if the court determines that aggravating factors Just1fy such a
sentence. Incarceration is mandatory for habitual offenders and for,certain
violent crimes (designated Class X offenses). Probation is authorized fqr‘all but
Class X offenses. The court must articulate its reasons for imposing each

Indiana'S'prison population increased 73.2‘perqent"from the end of 1978
‘through mid-1981.39 Some suggest that this increase is directly related to the
introduction of determinate sentencing and more severe sentencing provisions.40 .

Indiana markedly increased“the severity of pena1ties when it adopted
- deterginate sentencing in October, 1977. Some sentences wére “... almost 50
perce\h\longer than under the 1ndeterm1nate system."41 For examp]e, Indiana: now_"

]
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prescribes four years imprisonment for burglary compared to an average time served
of 1.8 years under the old Taw. 42 '
k @ i l
Indjana's wide presumptive ranges give little guidance to judicial decision-
making. Without meaningful appellate review or the pgssibility of adjustment by a
parole board, there is 1ittle reason to expect sentences for a given offense to be

uniform. : ‘ \

ﬂg}ne (Determ1nate/Upper Limit)

s .

Maine statutes entail 1egis]ative1y prescribed maximum sentences for six ‘
classes of crimes. All felonies and misdemeanors fall into one of these classes;
no minimum,sentences are prescribed. A judge must impose a determinate sentence,
ranging from probation to life imprisonment. Although good- t1me credits h are
available to reduce sentence length, Maine provides no parole re]ease or paro]e
supervision. ‘

Stnce the advent of determinate sentencing on May 1, 1976, the rate of
incarceration and the average length of sentences have increased.43 These
circumstances, coupled w1th the e11m1nat1on of early re]ease through the ab011t1on
of parole were accompan1ed by a rap1d_1ncrease in Maine's prjson popu]at1on. From
the end of 1976 through mid-1981, the prison population increased 39.6 percent.%§9
However, Maine officials are reIUCtant_to single out determinate sentencing as the

.direct cause of this incredse, as prison overcrowding has been a continuing problem

pre-dating determinate sentancing.45 Finally, it shou]dibe notedkthat Jjudges are
v, ..sentencing felons more severely," which has resulted jn ane",..increase in the
median length of imposed sentenges."46, ‘ ‘ '

Q.

Maryland (Indeterminate/Upper Limit)

Maryland 1aw sets maximum pena]tles for each offense.~ Some offenses a]so have

recommended minimum terms. The court must 1mpose a fixed sentence w1th1n the

43

~statutory limits. Unless the sentence is mandatory, the court may fix the sentence
below the recommended minimum term.

Sentencing guidelines were developed and implemented on an experimental basis
in four Maryland jurisdictions. Thesekguide1ines are based on the seriousness of
the offense and the criminal history of the offender. However, computation of the
guideline sentence has been hampered by the unreliability of the state's criminal
history records and by confusion as to which agency is responsible for developing
the guideline sentence. .

Jurisdictions participating in the guideline project reported that the average
length of incarceration for major crimes increased to 88 months following the
implementation of guideline sentences from an average of 52"months prior to the
experiment. The average length of incarceration for minor crimes, however, dropped
-to 19 months for guideline sentences compared to 29 months under the former system.
Informat1on was not available concerning the impact of the guidelines on sentencing
d1spar1ty or.on the size of the prison popu]at1on.47 <

i

Michigan (Indeterminate/UppercLimit)

Michigan law prescribes a Tegislatively def1ned max imum sentence for every
offense.n The court sets the m1n1mum ‘term, up to two-thirds of the maximum.

In 198], a three-month pilot proaect, 1mp1emented under the auspices of - :
M1ch1gan s Administrative Office of the Courts, introduced guideline sentenc1ng in
three courts. The system combined cr1m1na] history and of fense severity in-a:
guideline grid. Judges set the minimum term within ranges computed by us1ng the 1
grid. Statutory maximums remalned in effect o o

Accord1ng to the Adm1n1strat1ve 0ff1ce of the Court, Judges who used the ~
gu1de]1ne system comp11ed with the recommended ranges in four- fifths of the cases
examined.48 In the remaining cases, one-third of the sentences were helow the

* recommended orfpresumpt1ve range and tworthxrds were above the range.#9 Judges who
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did not use the guidelines were reported to have viewed the.guidelines as an
unwarranted or unnecessary attempt to limit judicial discretion in the sentencing
process. ‘

Minnesota (Determinate/Guidelines)

S

[

On May 1, 1980, Minnesota adopted guideline sentencing that was designed to.
eliminate sentencing disparity without exceeding current prison capacity. Thé
former sentencing system was indeterminate. The Minnesota guidelines consistiof a
grid that utilizes information about the type of offense (seriOUSness) and the type

“of offender (criminal history). Each cell of the guideline grid indicates the

presumpt1ve sentences for defendants who are s1m1]a:lu1th -respect to the 1nstant
offense and prior criminal history. The gu1de11uM//Jhd1cate which defendants
should be incarcerated, and the presumptive range of Q\w tence lengths. If the
judge imposes a different type of sentence from that prezcribed,cor a sentence
outside the presumptive range, the qgasons for‘@he sentence must be provided in
writing. Minnesota abolished parole release: dec1s1onmak1ng but retained the
availability of good time credit. Post 1ncarcerat1on community supervision is

required for all persons'sentenced to prison.

Fo]1ow1ng the 1mpos1t1on of gu1de]1ne sentenc1ng in M1nnesota, the rate of
incarceration decreased four to f1ve percent. 50 This decrease ‘may be attributable
to the guidelines' restrictions concerning who shou]d and who should not be
incarcerated. Forrexample,,prior:to~the.new system, property offenders composed
approximate]y 62 percent of all prison commitments. Following the enactment of the
gu1de11nes, approximately 49 percent of all prison commitments were for property

offenses.51

While the rate of incarceration was decreasing, the prison population was o
slightly increasing.52 The increase may be due to the effect of the guideline
system on two éategoriesyof'offenders.~ First, repeat offenders convicted of
serious crimes were being imprisoned more consistently and for longer periods of
time; second, a larger proportion of‘offenders§yere being incarcerated for person

45

offenses. Prior to guidelines, approximately 32 percent of priso@ecommitments were
for person offenses. Following the use of the guidelines, this number jumped to 46
percent.53 Although more person offenders were being imprisoned under the
guideline system, they were serving shorter sentences than they would have under
the previous system,54 proyided they had 1limited criminal histories.

Guideline sentencing seems to have reduced disparity in Minnesota. Of the
first 5,500 sentences imposed under the new system, only 6.2 percent were 2
departures from the grid.55 Less than one percent of the presumptive sentences
have been,appea]ed.56 It should also be noted thab_the number of trials has not
increased, nor has court processing time changed appreciably.

The‘decrease in rate of State incarceration occurred simultaneously with an
Teen 1ncrease in the rate of offenders serving time in local jails or
workhouses....Th1s rate has increased from approximately 35 percent in fiscal year
1978 to approximately 46 percent fin 1980-1981."57

In general the use of guidelines has made it more d1ff1cu1t to 1ncarcerate

‘property offenders -and has reduced the time that certa1n offenders who commit

person ‘of fenses must serve in prison. As a resu]t some Minnesota prosecutors have
attempted to c1rcumvent the system by’ engag1ng in a practice known as "mak1ng '
book," This occurs when prosecutors pursue multiple convictions in a case for
which normal practice would be to seek conviction on the top charge only. The
objective is to increase an offender's criminal history score so as to increase
the severity of sentences for any future conv1ct1ons.

At the 'same t1me the prosecutors began to "make book" on offenders, a decision
by the M1nnesota State Supreme Court indirectly pressured the Minnesota Sencenc1ng

Guidelines Commission into changing the mechanism used to score criminal histories. >
 The change‘which the Commission made allowed the first conviction obtained in a .

multiple conviction case to be counted as a prior criminal offense when computing
theccriminal score for the remaining charges.98 There was no connection between
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{ this change~and the actions of the prosecutors, but it resulted in compounding the

effect of "making book." inappropriate, the judge may impose a sentence outside the guideline, and must

specify the reasons in a written statement. Mandatory minimum sentencing
provisions went into effect June 6, 1982, and apply to selected serious offenses
when committed either (a) with a firearm, (b) w1th1n seven years of another
conviction, or (c) in or near public transportat1on facilities.

The Commission viewed the combination of the new scoring mechanism and the
practice of "mak&ng book" as a serious threat to the objectives of the guidelines.
Addressing this problem, the Commission modified the sentencing guidelines on
November 1, 1983. The dispositional line was revised so that offenders are not
subject to presumptive sentences to state prison for severity level I, II, and III
offensesﬁ\unless they have had multiple prior placements with community \
corrections.

The newness of the Pennsylvania guideline system has precluded any definitive
impact analysis. However, it has been reported that non-compl{ance most frequently
occurred in cases for which the guidelines provided only a narrow range of
sentenc1ng possibilities. 60 Initial non-compliance was so prob]emat1c ‘that the
ranges were widened. After revision, the increased compliance was attr1buted to

Minnesota's state prison population has begun to reach full capacity. This
courts being allowed input as to how the guideline system would be 1mp1emented in

was predicted at the onset of the guideline system and provisions were built into
the system to address the problem. As a result, the Sentencino Guideline
Commission made the following two changes: first, effective November 1, 1983
presumptive sentences for severity level I, II, and III offenses were reduced;
second, good time could now be applied to the mandatory minimum sentence.

4

their jurisdiction.6l

Summary e | |
R : a

Sentencing structures vary widely ¥n the'amount of discretion allowed; they'
also vary with respect to the diffusion of influence among-the various persons and
jnstitutions that determine the pena1t1es actually 1ncurred‘¥y convicted offenders.
The exercise of relatively unconstrained discretion has béen blamed for disparities

= among similar cases, systeﬁatic discrimination against minorities, and inappropri-

ate release of dangerous offenders. v

The Commission also plans to consider further modifications to the sentencing
, guide]ines. They will cons1der revising the criminal history score so that prior
property offenses receive less weight than prior person offenses and. they will '

consider modifications in the sentence lengths for sever1ty level 1v, V, and VI
offenses.’9 - , . , 2

Determinate sentencing can be viewed as a device for concentrating sentencing
discretion in the courts. Sentencing guidelines and presumptive sentencing
represent efforts to structure the exercise of that d15cret1on and to make the
courts more accountab1e for sentenc1ng decisions.

Pennsylvania (Indeterminate/Guidelines) | | 0

Sentencing guidelines_took.effect duly 22, 1982, and provide minimum ranges
for all misdemeanors and felonies. The guidelines are used to determine both
whether to incarcerate, and for how lTong. ~The underlying sentencing structure is

Determinate sentencing has been implemented in some states without effective =
1ndeterm1nate, with judges setting both the minimum suggested by the gu1de11nes and constraints on judicial digcretion-"lnplndiana the legislatively prescribed Lﬁ)\
& the maximum. The parole release function was maintained. There ar ; & ‘ e : e ’ "
- ‘ . ‘ 2re no provisions ranges are broad, and the courts can vary sentence length drastically through their | (7N

for:good time credit. ‘guideline computation is performed for the court by the

. . : .. Vt'- P ,‘: -t. 't- . m i s . Ma- th L
Tocal probation department. If a suggested sentence is determined to”be handling of aggravating and'mitigating circumstances. . In Waine, -there are no

legislatively prescribed mandatory sentences or lower limits; judges may specify v

“
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any determinate sentence up to a relatively unconstraining upper 1imit. In both
states, the introduction of determinate sentencing has been accompanied by
incredses in the rate of imprisonment, increases in the average time served, and
dramatic increases in prison populations. However, it is unclear whether the
introduction of determinate sentencing produced the increases or merely permitted
the continuation of pre-existing trends.
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Perhaps the most important effect of a change from indeterminate tol
determinate sentencing is that it makes sentencing easier to. understand. Both the
public and convicted offenders can more readily determine how much "real time" is
Tikely to be served in particular cases. Moredver, concentrating the bulk of
responsibility for sentence length in a single authority - the court - facilitates
the study of sentencing patterns, increases the potential for accountability, and
makes it easier to structure the exercise of discretion.

Q

Of the nine states that have adopted determinate gentencing, $ix have adopted
presumptive sentencing or sentencing guidelines in an attempt to structure the
exercise of judicial discretion. In addition, several states have adopted br
experimented with sentencing guidelines within indeterminate systems. The most
tightly structured and most thoroughly studied systems are the presumptive
sentenc1ng system operating in California and- the sentencing guidelines system
operating in Minnesota. e

Compliance. Sentencing guide]ihes and other presumptive sentencing structures
embody public policy regarding the goals of sentencing and the Iegitimacy of
specific criteria. Formal compliance with such structures "appears to depend on
the legal authority of an innovation and whether it is subject to credible
enforcement mechanisms."02 For example, compliance was inconsistent in three
Michigan jurisdictions experimenting with guidelines; indeed, some Judges openly
refused to use the guidelines, claiming they constituted an unwarranted restriction
on judicial discretion. In contrast, the rate of formal compliance has been very
high in California and Minnesota, where except1ona] sentences require explicit
Just1f1cat1on. '
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Circumvention. Even in Minnesota and California, court room participants have
to some extent been able to use the new structures as instruments for the exercise
of discretion. -In Minnesota, some prosecutors have engaged in a practice know as
"making book"; multiple convictions are sought for single arrests in order to
increase the criminal history scores that would be app1icab1e‘to future
convictions. In California, aggravating and.mitigating circumstances, sentence
enhancements, and probation disqualifiers have become "bargaining chips" in plea
negotiations; if a prosecutor agrees to drop an allegation in exchange for a guilty
plea, the benefits to the defendant are easily understood. This appears to have
resulted <in a highererate of guilty pleas and earlier guilty pleas in California.
However, thera does not appear to have been any systematic shift of control over
plea bargaining from judges to prosecutors. Instead, jurisdictions in which plea
bargaining had previous]y“been dominated by judges continued to be judge-dominated.
Moreover, the increased importance of sentence bargaining (under determinate
sentencing) appears to have increased the influence of judges somewhat, even in
prosecutor-dominated jurisdictions.

4

Disparity and discrimination.- Because guidelines and other presumptive
systems incorporate the sentencing criteria officially considered legitimate,
formal compliance definitionally precludes unwarranted disparity and
discrimination. éThegﬁeterminate sentencing law in California has substantially
reduced the variability in sentence lengths for a number of offenses (relative to
time served under the indeterminate system), and it has virtually eliminated the
systematic difference between sentence lengths for males and females convicted of
similar crimes. Likewise, the Minnesota guidelines have been credited with
reducing disparities among sentences for offenders who are /similarly situated," as
defined Ey conviction offense and criminal history score. However, most of the
available literature has exXamined disparity and discrimination in relation to
conviction offense (sometimes in combination w1th other factors); it is uncertain
whether or in which instances disparity and: d1scr1m1nat1on might have been
perpetuated through adjustments in plea bargaining pract1ces.53
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Severity. There has been a nationwide trend toward mandatory incarceration //
and Tonger periods of incarceration. Comparable trends have been cobserved in mostféf
of the states that have adopted determinate senten€ing and/or sentencing
guidelines. Among the states reviewed in this section, rates of impkisonment given
conviction increased following changes in sentencing structure in California,
I11inois, and Maine. Average sentence lengths and time served increased in
California, Indiana, Maine, and for more serious offenses in I11inois and Maryland.
In most cases, however, these increases continued trends which began prior to the
introduction of new systems. In Minnesota, sentencing guidelines have apparently
been successful in altering the sentence mix; overall rates of imprisonment given
conviction have decreased slightly, while incarceration rates and average sentence
lengths have increase for more serious offenders and decreased for less serious
of fenders. &

i

g

Prison populations. Prison populations have increased in every state
reviewed, in most cases continuing trends that began before the adoption of new
sentencing structures. However, the increases were especially sharp in two states,
Maine and Indiana, where deffrm1nate sentencing was adopted -without effective
constraints on sentencing discretion. -

Feedback. As noted in Section V, it is important to provide formal feedback
mechanisms to compensate for the loss of flexibility accompanying the introduction
of determinate sentencing and presumptive sentencing structures. For example,
Minnesota has provisions for revising its sentencing guidelines if prison

~.populations excéed 95 pebcentqof prison capacity; Michigan makes inmates efigib1e

“for parole consideration 90 days early when prisons are overcrowded; and the

California Board of Prison Terms reviews sentence disparity and good time Eredits.
The Minnesota Guidelines Commission has been especially diligent in monitoring

~ compliance with the guidelines and evaluating changes in case processing that

may circumvent the intent of the guide?fnes. As a result, the Commission has been

able to modify the guidelines to keep prison popu]ations within capacity-and to

prevent "inflation" of criminal history scores. Explicit feedback mechanisms
permit adjustments in system operation while increasing the Tikelihood that such

51

adjustments will be consistent with the public policy embodied in the formal

sentencing structure.
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- APPENDIX:

SUMMARIES OF SENTENCING STRUCTURES
IN EACH OF THE FIFTY STATES

a
\4

Most of the materials in this Appendix has been extracted with ﬁinor ed}tiﬁg 3

~ from a report entitled, "Judicial and Executive Discretion in the Sentencing
Process: Analysis of State Felony Code Provisions," published in 1982 by the

Institute for Advanced Studies in Justice at American University. - (Quotation marks
have been omitted to. improve readability.) The reader should refer directly to the
o:1g1na1 report for more detailed descriptions of sentencing structures in each

<

ALABAMA{(Indeterminate/Range)‘ o

The court isNuthorized to set a fixed term of years within a broad.
~ sentencing range provided by statute for each offense class. = The
sentence imposed by the court becomes the maximum amount of time for .
which: an offender can be incarcerated. The paroling authority may - = .
~ release the offender following service of one-third of the sentence
imposed, less good conduct reductidns, or following service of ten years,
whichever is less. An earlier release may take place with a unanimous
affirmative vote of the Parole Board. o o L

ALASKA (Indeterminate/Range)

The court sets a fixed term of years within a broad sentencing range

provided statutorily for each offense class, .

This sentence becomes the

maximum amount of time an offender. can remain in prison.

‘The paroling

authority may release an offender after one-third of the term is served.

{ ~ ‘ '

ARIZONA (I:}eterminate/Presumptive)
2]

The court sats a fixed term of years on the basis of statutorily
prescribed\bresumptive sentences for each offense class. The sentence
imposed becomes the maximum amount of time for which an offender can be
incarcerated, with the actual release date deterfined by the parole
authority. L

B

ARKANSAS (Indeterminate/Range)

The judge sets a fixed term of years within a broad sentencing‘range'
prescribed by statute for each of fense class. This fixed term becomes

the maximum term for which an offender can be incarcerated.

The paroling

sentence is served.

authority has discretion to set the§gstual

CALIFORNIA (Determinate/Presumptiv;/

release date before the full
- &

The court sets a fixed term on the basis of specific, leg

islatively .

suggested presumptive sentences for each offense class. The presumptive
"mid" term must be imposed unless mitigating and/or aggravating
circumstances exist. The sentence imposed must be served in full minus
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good time reductions. The possibility of an early parole release
decision has been eliminated, and the offender undergoes a parole term
after completing his sentence, minus good time.

COLORADO (Determinate/Presumptive)

The sentencing authority sets a fixed term of imprisonment within very
narrow statutorily suggested penalty ranges for each offense class. The
sentence imposed must be served in full minus good-time and other
sentence reductions permitted by statute. A one year parole term must be

served in addition to the sentence imposed. The possibility for an early
‘parole release decision has been eliminated.

CONNECTICUT (Determinate/Range)

Pursuant to Tegislation effective July 1, 1981, the court must order a
definite term of imprisonment within broad statutorily prescribed Timits
established for each offense-class. Parole is no Tonger-available and
the offender must serve in full the sentence imposed minus app11cab1e

good time reductions.

DELAWARE (Indeterminate/Upper Limit) '

Certain offenses carry a mandatory m1n1mur\pvlson tpaa and, in such
cases, the Parole Board does notfhave theJauthor1ty to release an
offender prior to expiration of the mandatory minimum period. In all
other cases, the court sets a fixed term of imprisonment within limits
prescribed by statute for each class of offenses. This term becomes the
maximum amount of time an offender can be incarcerated. The release date
is determined by the Board of Paroles and can occur after an offender has
served one-third of his sentence, minus good time, un]ess a mandatory
minimum term has been imposed by the court.

DISTRICT OF COLUMBIA (Indeterminate/Range)

p
The court sets the minimum-maximum terms within the Timits defined by
statute. The parcling authority sets the actual release date within this
indefinite term of years, An offender is usually released following the
expiration of the minimum term; it is within the discretion of the Parole
Board, however, to release the offender prior to the exp1ration of the
minimum term.

FLORIDA (Indeterminate/Upper Limit)

The court sets a fixed term of years limited only by the legislatively
prescribed maximum. The Parole Board determines the actual release date
at some point before the expiration of the term set by the court.
Release decisions are guided by presumptive parole guidelines.

GEORGIA (Indeterminate/Range) L e

The judge, limited by the statutorily prescribed ranges, sets a fixed
term of imprisonment. The Parole Board sets the actual release date, the
term set by the judge becom1ng the maximum terin for which an offender can

60
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be imprisoned. Most offenders serve one-third of their sentence before
parole consideration. Some are paroled earlier, provided a hearing is
held and the district attorney and sentenc1ng judge are notified.

HANAII (Indeterminate/Upper L1m1t)

The court imposes a fixed term of incarceration which is the v
1eg1slat1ve1y prescr1bed maximum term. The paroling authority sets the
m1n1mum term within six months of conv1ct1on.

IDAHO (Indeterminate/Upper Limit)
The court fixes the sentefice term at the maximum permitted by statute for

each offense, a per1od not less than two years. The actual date of
release and the m1n1mum term are decided by the paroling authorwty

ILLINOIS (Determinate/Range)

The judge sets a fixed term of years, based upon legislatively prescribed
sentence ranges for each class of offense. For classes 2-4 the range of
permissible sentences is significantly less than that prescribed for the
other offense classes which 1nvo1ve more severe crimes. There is no
parole release function.

" INDIANA (Determ1nate/Presumpt1ve)

" The judge has broad d1scret1on to fix a term of incarceration within

presumptive ranges established by statute. A presumptive term for any
class of offenses may be increased or decreased due to aggravating or
mitigating circumstances. The offender must serve the sentence 1mposed
in full less good time.

IOWA (Indeterminate/Upper Limit)
e 4%

The court sets a fixed term of imprisonment within the limits prescribed

by statute for each offense class. The actual date of release is within

the discretion of the Parole Board, limited only by the term imposed by

the court, which becomes the maximum period for which an offender can be

1ncarcerated.

KANSAS (Indeterm1nate/Range)

The court fixes the minimum and maximum terms of 1mpr1sonment w1th1n ;
statutorily provided minimum-maximum sentence ranges for each offense
class. The paroling authority sets the actual date of re]ease w1th1n the
sentence range’ imposed by the court. - =

KENTUCKY (Indetern%*he/Range)

The court jmposes a flat, single term of years accord1ng to the
permissible sentence ranges established by statute for each offensety
class. The term imposed by the court becomes the maximum term that can

o
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be served by the offender. The paroling authority seis the actual date
of release, Timited only by the maximum imposed by the court.

LOUISANA (Indeterminate/Range)

The court sentences an offender to a fixed term of years which is within.
the range provided by statute for the offense. The sentence imposed by
the court is the maximum time the offender must serve. The actual
release date is set by the Parole Board.

MAINE (Determinate/Upper Limit)

The court sets a fixed term of years to be served in full. 1In imposing
the_sentence, the court is limited only by a legislatively prescribed
maximum for each offense class and may set the penalty anywhere up to
that maximum. The sentence imposed may be reduced only by good-time and
oghfr ;tgtutori]y permitted sentence reductions. Parole has been
abolished.

MARYLAND (Indeterminate/Upper Limit)

The maximum penalty for each offense is provided by statute and the court
sets a fixed term of years which does not exceed the statutory maximum
for those offenses for which a minimum and maximum sentence range is
statutor11y.p@escribed. The court may set the penalty belew the
statutory minimum unless it is mandatory. The actual date of release is
w1th}n the d15cre§ion of the Parole Board which considers the offender
for R§r01e0fo1]ow]ng service of one-fifth of the term imposed, and in
certdin cases, prior to service of one-fifth of the definite term. There
is n# parole function. ‘

i

MASSACHUSETTS (Indeterminate/Range)

The court sets a minimum and maximum term of imprisonment; within the
1imits established by law. The Parole Board sets the actual date of
release. 1In all cases, deductions can reduce the minimum or maximum time

to be served and the time an offender must serve before becoming eligible
for parole. ‘ '

MICHIGAN (Indeterminate/Upper Limit)

The court sgts the minimum term of incarceration and imposes a maximum

zzrm_preiﬁr1bgd_by 1iw. ~The offender can be eligible for parole after
rving the minimum term, minus good-time, except wher ini

be served in tui ’ g | pt where the minimum musE

MINNESOTA (Determintate/Guidelines)

The trial judge sets a fixed term of imprisonment based on sentencing
guidelines. The guidelines consist of a grid that utilizes information
abogt_the type of offense (seriousness) and the type of offender
(cr1m1na] history). Each cell of the guideline grid indicates the
presumptive sentences for defendants who are similar with respect to the
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'NORTH DAKOTA (Indeterminate/Upper Limit)

The court imposes a fixed term of years prescribed by law for each
offense class. This term becomes the maximum term for incarceration.
Unless specifically authorized the court does not impose a minimum term
but leaves the actual date of release (or minimum term) to the paroling

authority.

OHIQ (Indeterminate/Range)

The maximum sentence must not exceed that prescribed by statute and the
minimum term must not exceed one-half of the maximum. The court sets the
minimum-maximum Timits for the offender's sentence in accordance with the
fixed maximum sentence and choice of four possible minimum sentences=
provided by statute for each offense class. Within this term imposed by
the court, the Parole Board sets the actual release date.

OKLAHOMA (Indeterminate/Upper Limit)
Maximum sentenke terms are provided by statute for each offense. The
court imposes a fixed number of years which becomes the maximum amount of
time for which an offender can be incarcerated.  The actual date of
release is within the discretion of the Parole Board, which considers an
offender: for parole following service of one-third of the definite term
imposed. In rare cases, the court may, as an alternative, impose an
indeterminate_sentence. -

OREGON (Indeterminate/Upper Limit) c e .

The court imposes a fixed term of years which is within the maximum
permitted by statute for the applicable offense class. This sentence
‘becomes the maximum amount of time for which an offender can be
incarcerated; the actual date of release is within the discretion of the
Parole Board which uses, guidelines that it has developed to determine the
release date for each offender. .

PENNSYLVANIA (Indeterminate/Guidelines)

The court:sets the minimum and maximum terms for imprisonment. The
actual date of release is within the discretion of te_ Parole Baord, which
generally releases offenders at the expiration of the minimum term, for
those serving a minimum term of more than two years. Offenders who are
serving a minimum term of less than two years may be released prior to
serving the minimum term.

<
RHODE ISLAND (Indeterminate/Upper Limit) ;
The court sets a maximum sentence within the penalty prescribed by
statute for each offense. This term becomes the maximum time for which
an offender can be incarcerated. The actual date of release is within
the discretion of the Parole Board, which can release the offender after
one-third of the term imposed by the court has been served.
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instant offense and prior criminal history. . The guidelines jindicate
those defendants who should and those that should not be incarcerated,

and the presumptrve range of sentence lengths for those incarcerated. If
the judge imposes a different type of sentence from that prescribed, or
a sentence outside the presumptive range, the reasons for the sentence
must be given in writing. Minnesota ‘abolished parole relzase decision
making but retained the ava1]ab111ty of good time credit. Post
incarceration community supervision is required for all persons sentenced
to prison. _

MISSISSIPPI ( ndeterm1nate/Upper Limit)

Penalties are defined by statute for each offense rather than by class of
offense, with a maximum prescribed for each. In all but capital cases
the trial judge sets.a fixed, single term of years, ,up to the maximum
prescribed by law, which becomes the maximum term which the offender must
serve. Offenders are eligible for parole consideration after one year.

MISSOURI (Indeterminate/Upper Limit)

There ‘are four classes of fe]on1es, each carrying a broad range of years
from which a single term can be chosen. Upon.conviction, the jury
recommends the term. The judge, who makes the final decision can not
increase the recommernided term (except for '"dangerous and/or "persistent"
offenders). There are mandatory minimum terms - for "armed criminal
action™ and mandatory incarcerations for "pers1stent“ or “dangérous"
offenders.

The term set becomes the maximum period for which -the offender can be.
held prior to conditional release, but the ParoIe Board May order release
before the max1num is served.

MONTANA (Indetermtnaterpper L1m1t) ’

The court setsia flat: term of years on the bas1s of suggested pena1t1es,
specified by statute, for gach offense. This term becomes' the maximum

‘amount of time an offender can' be 1ncarcerated " The Parole Board can

determine the actual date of release at'any time within the maximum term
imposed by the court An offender becomes eligible for parole when he
has served either one-third or one-half of his sentence, depending upon
whether he has been desigrated by the sentencing court as a "non-
dangerous" -or "danqerous" offender, as defined b/ statute.

i

NEBRASKA (Indetermtnate/Range)

A m1n1mum-max1mum sentence range for each of fense is prov1ded by statute.
Within this range, the court sets either°the minimum and .maximum per1cd

~of incarceration, or s1mp1y the maximum term, thereby allowing the

statutorily prescribed minimum term to apply. The Parole Board sets .the
actual release date at some time before the maximum term expires:  Good
time reductions may reduce the minimum term. e
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NEVADA (Indeterminate/RanQe) -
The court sentences offenders to fixed terms of imprisonment w1th1n the
Timits prescribed by statute for each offense. The paroling authority
has d1scret1on to release offenders after they serve one-third of their
definite sentence.

NEW HAMPSHIRE (Indeterminate/Range)

The court sets both a minimum and maximum term within the limits
prescribed by statute for each class of offenses. The Parole Board sets
the actual date of release within this sentence range. Release on parole
usually occurs:following service of the mimimum term imposed Iess any
applicable deductions for good conduct.

NEW JERSEY (Indeterm1nate/Presumpt1ve)
The court imposes a st&tutor11y prescrwbed fixed sentence un]ess

mitigating or aggravating circumstinces exist. In such cases, the term
may be decreased or increased within the limits set by statute. The

actual release date is determined by the Parole Board. The court has the-

authority to impose a minimum term which must be served before an.
offender can be eligible for parole.

NEW MEXICO (Determinate/Presumptive)

The court must impose the appropriate fixed term provided by statute for
each offense degree unless m.t1gat1ng or aggravating circumstances exist,
in which case the sentence is increased or decreased accord1ng]y The

term imposed is a fixed term of years to be served in full, minus good-
tinie. The possibility of an ear]y parole release decision has been
eliminated. The judge includes in the sentence a per1od of parole to be
served after. completion of the, p71son térm. =

NEW YORK (Indeterminate/Range) 4 ’ e

For most felonies the court sets both the minimum "and the maximum
sentence term within the limits provided by statute for each offense
class. The minimum term must be at least one year and not more than one
third of the maximum term imposed. The maximum term must be at least
three years. The offender is eligible for parole after serving the
minimum term 1mposed by the court.

NORTH CAROLINA (Determ1nate/Presumpt1ve)

The court must 1mpose a specific presumpt1ve sentence, based on fixed
sentence terms provided by statute for each offense, unless aggravat1ng

and/or mitigating circumstances exist, in which case the sentence may be

increased or decreased. A1l felons convicted after JuIy 1, 19871 are °

paroled ninety days before expiration of their term, minus good time, and

are unconditionally released at the end of the n1nety day per1od unless

they have violated parole conditions. ﬁ
) /1[7 ;l .
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SOUTH CAROLINA (Indeterminate/Range)

The court imposes a fixed term of years within the-limits fixed by
statute for the specific offense. This sentence becomes the maximum
amount of time for which an offender can be incarcerated. The paroling
authority may release the offender prior to serving the full tem .

In most cases, an offender must serve at least one-third of the

SOUTH DAKOTA (Indeterminate/Upper Limit)

Felonies are divided by statute into eight classes, each of which has a
maximum penalty attached. The court imposes a fixed term of years, which
becomes the maximum terni an offender can be incarcerated. The parole
authority has discretion to determine the actual release date. First
offenders are eligible for parole after serving one~fourth of their ;
sentence. ~ | v ®

TENNESSEE (Indeterminate/fower Limit) . . ‘ .

L

For Class X offenses, (a total of eleven are specified by statute), the
court imposes a fixed term-of years to be served in full by the offender.
For all other offenses, a’minimum-maximum term is set. The paroling
authority determines the actual release date, -in accordance with -
statutory provisions. . ; ' o

TEXAS (Indeterminate/Range) . SR

Sentence ranges are prescribed by statute for-each offense degree. The
jury, when imposing sentence, fixes a term of years which becomes the
maximum sentence. If the sentence is imposed by the judge, however, a
minimum-maximum range is set. In both cases, the Parole Board determines
the actual rate of release. ' = : AR

-

f
o Oy ) ’o ) ® Ah
The court sets the minimum-maxinua terms of imprisonment within the *
limits defined by statute for each class of offenses. The actual date of
release is within the discretion of the Parole Board. :

= Q

VERMONT (Indeterminate/Range) .-

UTAH (Indetéfminate/Range)

o

&

Specif{ic permissible sentence ranges are provided by statute fok each B
offense. The court "sets the maximum-and minimum terms of imprisonment
within the sentence range provided by statute. Parole can be granted

only after the eXpiration%of‘the minimum term imposed. P

¢ Fi .

VIRGINIA'(Indeterminate/Range)' e e

The court<is required by statute to.impose a minimum and maximum term of

confinement within the Timits set by.statute for each offense class. The
Parole Board determines the actual date of release in accordance with '
statistory provisions. v el
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WASHINGTON (Indeterminate/Upper Limit)

sses of felonies, each with a prescribed maximum sentence 1imit,
gagegsglg?ished by statue. The court imposes §¢f1atz single term of
years, which is the maximum amount of time during which an offender can
be incarcerated. Within this maximum period, the: paroling authority
determines the actual length of sentence and release date.

WEST VIRGINIA (Indeterminate/Range)

i i ini setti “mini and maximum
The court imposes an indefinite term, setting theminimum an
terms withinpthe limits defined by statute for the app11cab1efgff§gieﬁas
The Parole Board considers an offender for.paro]e after the offen
served the minimum period of the sentence 1mposed.

| WISCONSIN (Indeterminate/Upper Limit)

i i thi i term
The court imposes a fixed. term of years within the maximum &
prescribed by statute for the applicable offense class. This term
becomes the maximum term for which an offender can be jncarcerated. The
paroling authority may parole an of fender at any time after hg has served

one-half of the term imposed. \ E
WYOMING (Indeterminate/Range)

. . I . . . th a
The court fixes an indefinite term of 1mpfvsonment, setting both ¢
minimum and a maximum term within the 1limits set by statute for each

offense. The Parole Board sets the actual date of release within the
. sentence range imposed by the Court.
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