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CONFIDENTIALITY OF JUVENILE COURT
RECORDS

TUESDAY, JULY 19, 1983

U.S. SENATE,
SUBCOMMITTEE ON JUVENILE JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlan Specter (chair-
man of the subcommittee) presiding.

Present: Senator Metzenbaum.

Staff Present: Mary Louise Westmoreland, chief counsel.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM-
MITTEE ON JUVENILE JUSTICE

Senator SpECTER. We shall proceed with this hearing of the Juve-
nile Justice Subcommittee of the Judiciary Committee. Today, the
committee will consider policies regarding confidentiality of juve-
nile records.

Traditionally, information concerning juvenile offenders, unlike
information relating to adult offenders, has been held on a confi-
dential basis by law enforcement authority. This confidentiality is
founded on two principles of juvenile law—first, juveniles are gen-
erally considered not to be criminally responsible for their acts,
and second, an inference which follows from the first is that chil-
dren who have committed acts, which would be criminal were they
adults, should receive treatment and rehabilitation. In fact, the ad-
judication is customarily one of delinquency as opposed to a judg-
ment of guilt for a specific crime.

As a result, juvenile records are closely guarded to avoid brand-
ing a child as a criminal because such branding may interfere with
the Ci};ﬁld,s rehabilitation and reassimilation into the mainstream of
society.

In most jurisdictions, these considerations have resulted in laws
prohibiting public and media access to juvenile records. In this
regard, the relationship of the policy of confidentiality to the reha-
bilitation process is apparent. However, this principle of confiden-
tiality has also led to provisions which prohibit even the criminal
court system access to juvenile records. As a result, in many juris-

dictions, judges and prosecuting attorneys are forced to make

charging, bail, and sentencing decisions without any information
on the defendant’s prior criminal history.
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A number of research efforts aimed at identifying chronic or
repeat offenders point out the practical implications for the crimi-
nal justice system of such limitations. In 1980, a study by Prof.
Marvin Wolfgang disclosed that the most reliable predictor of adult
career criminals was juvenile criminality. Similarly, a 1982 study
performed by the Rand Corp. under a grant by the National Insti-
tute of Justice, found that the group profiled as “violent predators”
usually began committing crimes before age 16 and was more
likely to have spent a longer time in juvenile facilities.

Even in those jurisdictions where law enforcement access to juve-
nile records is not barred, information sharing between juvenile
and adult records is inadequate. For example, the 1980 Rand study
found that very few jurisdictions had uniform information-sharing
policies between juvenile and adult departments of the criminal
justice system. Almost one-half of the prosecutors who responded to
the survey reported that they received little or no information on
young adult felony defendants within their jurisdiction.

Current Federal law does not allow the court to release juvenile
record information in response to inquiries from law enforcement
agencies or courts. Because most juveniles fall initially within the
jurisdiction of the State courts, the confidentiality of juvenile
records is a matter primarily for State action. At the Federal level,
however, we cannot ignore the increasing volume of research
which indicates the important connection between juvenile and
adult offenses.

In our efforts to try to deal with the growing crime problem and
with the attention focused on the career criminal, it has been noted
by many that the career criminal tendencies begin with the juve-
nile offenders at a very early age. As we pursue this subject, it be-
comes more and more important to take a close look at what the
juvenile offenders are doing as a relevant determination for treat-
ing some as adults. In some jurisdictions, juveniles are treated as
adults at the age of 16 or 17, and certainly, in these areas, prior
records are necessary. Similarly, when a juvenile turns 18 and is
charged in an adult court, there is good reason to conclude that the
sentencing judge ought to have ready access to the juvenile record
in order to determine the appropriate sentence.

Beyond these considerations, there are also critical factors in
availability of juvenile records to the media as a means of evaluat-
ing how well the juvenile justice system is working. These are only
a few of the complex questions posed in this area, and all of it has
to be balanced against the traditional view that the juveniles are
not a part of the criminal justice system and are traditionally enti-
tled to unique safeguards, including the confidentiality of their
recorlc)is for these kinds of purposes, collateral or important, as they
may be.

Today, we have three very distinguished witnesses to shed some
light on this subject, and we are pleased to welcome first the Hon-
orable Alfred S. Regnery, Administrator of the Office of Juvenile
%I. ustice and Delinquency* Prevention of the U.S. Department of Jus-

ice.

We welcome you, Mr. Regnery, to what is, I believe, your first
appearance before this subcommittee since your confirmation.
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STATEMENT OF HON. ALFRED S. REGNERY, ADMINISTRATOR,

OFFICE OF JUVENILE JUSTICE
AND DELI .
TION, U.S. DEPARTMENT OF JUSTICE NQUENCY PREVEN

Mr. REGNERY. That is ri
. ght. Thank you very much, Senator.

. rgchacxlre a prepared statement, which I would ask be included in

Senagg ) Sand I am prepared to summarize that today.
o inrthglizz?{a Mr.d Regnery, your full statement will be in-
Sl rd, and we appreciate your proceeding to summa-

Mr. REGNERY. Let me poj j

! . point out, just for those who are h
X?%h};agit%t, that there are two minor mistakes in the iesffrifl?)g
be she bo o;‘n of page 4, there appears a paragraph which shouid
e hq 1()) ¢, from Judge Delaney, who is mentioned in the para-

graph above; and the second paragraph on page 5 is a quote from

the Gault decision. I have gi
tor, that includes those quogtgsn your staff an amended copy, Sena-

Senator SpecTER. Thank you.

r. REGNERY. Let me also ask at the out
’ . 0 a set, Senator,
ﬁfe 2011'3dusrsavl&lrh(;£ ﬂhistlce Stat1stc1lcs b(l)gk, “Privacy in 33&%1?&5&%
, as prepared in 1982 by the Search G i

cluded in the record. It gives, reall ind conoiee view
of the law as it now stands Both fe}é’ rally s clegr e Someise view

_ . ) erally and in th
'thltl;lli{ a very cogent discussion of the issu}:a, and Illf thienlsc,t?ft(ieli’cflurilic{
1nI he record, it would add a great deal to your hearings.

L ax;e a S'copy of it here, and_ I will give it to your staff,

dena or SPECTER. We shall include it in the record, Mr, Regner
anM IYVGR?:%I;Irs;;at% lirou_r makipg it available to us. . ok
. . RE - 1he 1ssue of juvenile records as used i
Juvenl}e courts and in the adult courts appears toS ebeb(?z?; gil? zﬁ:

among juveniles. Just briefly, let me recite so
» Le me of th g
unﬁle)?ufS 40 %ercent of all serious crime is cornmit:te:;S(i)}fri %;1}1110essé
omder 18, anc_approximately 20 percent of the violent crime is
lsnmlt edsby those under 28. Furthermore, and I think——
ousecl:le'l or PICEICTER. Mr. Regnez.'y, when you say 40 percent of seri-
ous rime and 20 percent of violent crime, what is the balance of
Mserllzo‘us crime which is not in the category of violent crime?
r. hEGNERY. Basically, felonies against property .
Senator SpECTER. Thank you. .

Mr. REGNERY. I think reall :
than those are the numbersathy an even more i
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than 10 percent of all juveniles—and Wolfgang has narrowed that
down to about 7 percent of all juveniles—commit some 50 percent
of all serious juvenile crime.

He has also found that those 7 or 8 percent of the juveniles who
are committing that crime have a very high recidivism rate, that
they are committing, in some cases, hundreds of serious offenses
before they are 18, and that to a great extent, those are the same
people, as you mentioned in your introduction, who go on to
become the career criminals when they are adults. It is a pattern
which unfortunately starts when they are 12 or 13 years cld and
continues into their midthirties or so.

Because of the cutoff at 15, 16, 17, or wherever it is, in various
States, of juvenile jurisdiction, obviously, the fact that those
records sometimes do not follow those children into adult courts
has rather substantial impact on the success of the career criminal
programs that exist in so many prosecutors’ offices across the coun-
try.

It is my understanding that the records are generally accessible
to courts in the sentencing phase, but they are not accessible to
courts before somebody is determined to be guilty. As a result, in
the charging phase of the process, those records often in adult
court are not available, and the result is that a multiple juvenile
offender who has turned 17 or 18 or whatever the cutoff point in
his State is, enters the adult court as a first offender.

Let me just read a quick quote from a piece that Marvin Wolf-
gang did in “The California Lawyer” in November of 1982. Talking
about his studies, he says:

These studies show that the many career criminal programs around the country
that define a career criminal only in terms of serious, repeated crime committed
after age 18, are functioning at the tail-end of a much larger animal. A justice
system that closes juvenile records to the criminal court, permitting serious recidi-

vists to be reborn with virginal records at the age of 18, is failing to protect society
from persons who have already established a criminal career by that age.

_ Similarly, let me quote very briefly from the BJS study which I
just referred to, which says the following:

The real problem for the adult courts caused by the confidentiality strictures is at
the arraignment or charging phase in criminal proceedings. In recent years, State

legislatures have established selective charging and sentencing regimens for certain
types of first offenders, as well as certain types of multiple offenders. In some

States, it is not always clear whether a prior juvenile adjudication affects entitle-

ment for such programs. In any event, if a prior juvenile record is unavailable to
prosecutors—and in some States, this is more likely than others—it makes it ex-
tremely difficult to effectively implement first offender and multiple offender pro-
grams. Criminologists note that as a practical matter, far too many chronic and se-
rious juvenile offenders enter the adult criminal justice system masquerading as
first offenders.

The Rand study that was completed in 1981 found that only 3
percent of the prosecutors questioned had full access to juvenile
records in the adult court system. Furthermore, half the prosecu-
tors said they never had any information whatsoever. Again, this is
often not so much because of the law. The law in most States does
allow that to happen. But it is rather because of the fact that the
records are kept in two separate systems, they are often kept dif-
ferently; they are kept by different sets of people, and as a result,
because of the administrative problems that exist, it is simply diffi-
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cult fo i ssi
record;. the prosecutors, or impossible for them, to actually get the
Let me recount one incident that c '
. ame to my attention. I i
Ie\i ?lvtvogfos*vl}{l ()ngo?:&zzg Ibm;;i;l ago, galllzing dto the chief juvenilgV ;iolsn
y W both In adult and juvenile court,

3113 tsgﬁlinrlgc?;:d?)?}i City, altl};oughli;here is one systel;n g)?okggig
g . », there are basically five systems for i ]
;‘gcgggsju(;%% 1111; each lc)lorcfmgh, ?}i‘ld that when s}};e had ther Ji‘éﬁﬁ;

records irom the juvenile court system, basicall
the o;%ly way she could do that was if she knew gomeb’od; Silliafls%]%
gepos1t ory}'l, and if she had time during her lunch hour or something
lo got g the repository, which was several blocks away, to physic:il-
y get the records hersgalf. Otherwise, she said, in New York, those
fgﬁgagiswere basically inaccessible to her. And she was prosécuti:ng
year—oldé. rapes, arsons, and other serious crimes among 15- and 16-

to%zx;?i;(;r_simmn. Well, were those records legitimately available
Mr. REGNERY. Legally, they were, yes, but ju inj
trf’il“tllive Sstandpon:t and a logistical séa}I;df)oint,Jtlf:yﬁ;ggealllloi?dmmls-
. 3 %te law of all States requires that juvenile and adult court
ecords be kept separately. All States have some confidentiality
g;owsmns. About hah_c of those are called comprehensive. That is
nizglllssseicsi ﬁl;;x;;e tf}';ﬁz in the BJSt bot(;)klet, but basically what that
are very stric icti
thlei/Im, :vhen, Zlvhy, and so on a1}17d solforé‘l?.s frictions on who can get
Ot records are available to the juvenile justice system i
ievgglly, al:id of course, since the juvenile jqutice sys}‘;em Eel};fét 1ltsé
own r}tlacor ‘S£ they are physically available, as well. The problem
whic%—,— exists with the adult court system getting juvenile records
which again at some stages, and of course, there are 50 different
earl; (ifx’ i)}l;cévi)drl&ge efgfnzxsraﬂabﬂltytinfmany stages, but particularly
—are no i
akx), tlg}elay are Ill)(ft often timely availz;)btlsg.n available, and of course,
.nother problem exists with the criminal justice i-
f\({)[rlis Svtvhmh exist in every State, and of cdlurse, tlﬁ:c%'gf’sregfss;
y 03 ] tate statutes require that juvenile court records not be in-
lau e }n 'those repositories. That creates a serious problem for the
th‘gseeg orcement community inasmuch as police often—usually
Phese tzgrs-—-solve crimes by use of records, by use of other materia]
nd if they do not have those records of 40 percent of all the seri-
1?1111:' cr1n;e.>s that have beeq committed available to them, obviously
¢ érhen ge system of solving those crimes is seriously hindered. ’
e a’fh eeén my experience in reviewing the literature and talk-
i gt_ o those who have reviewed this question that most criminal
Jlas 1ce experts, criminologists, prosecutors, and others no longer
affvoc:'iate the complete confidentiality of juvenile records for serious
0 he_nh ers. I think most people now recognize that the policy is one
which has been tried, and it has not succeeded, particularly with
serious and chronic Juvenile offenders, and I do not know of an
serious criminologist, in fact, who continues to advocate that those

record i : i
theo;g: (})ofglgeop;t 105(‘)nﬁdent1al for such offenders, particularly after
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The juvenile statutes have been amended in many cases over the
past years to allow for the increased waiver of juveniles into the
adult court or the direct transfer of juveniles into adult court for
prosecution of serious offenses.

One of the reasons for that, I believe, is that although the evi-
dence still is not in as to whether or not children who are tried in
adult courts actually receive longer sentences or more certain sen-
tences, or whether they are even prosecuted more successfully,
many prosecutors believe that by waiving them intc adult court,
the confidentiality provisions of their records are once and for all
terminated, and if you have somebody who has been in adult court
several times, even if you are not going to successfully prosecute
him in adult court, by waiving him in, you get his records into the
adult court system, which for the next time may have some impact.

I think one thing that is important to distinguish is that there
are basically three different types of records which exist in the ju-
venile justice system. There are the police records, which the police
keep on their own, which are records of arrests, and which often do
not include any kind of a dispositional indication with them.
Second, there are the official court records, which are basically the
pleadings in the juvenile court. Third, there are the court’s social
records, which include family history, school history, medical histo-
ry, and so on and so forth, of the offender. There are rather distin-
guished differences between the three types of records and whether
or not they are available. The social records are the most closely-
guarded, of course, as they should be. The court records are gener-
ally available, of course, to the juvenile court and often, again, to
the adult court. But the interesting thing, I think, is with the
police records. There are, in many States, no restrictions whatso-
ever on police records as to whether or not they can be used by
prosecutors. And I think that there is one interesting irony that
arises, and that is that because the police records are available to
prosecutors, but because they are really unofficial records, because
they do not include any kind of a disposition oftentimes, or perhaps
just an unofficial disposition, they may be inaccurate. And the
result is that prosecutors oftentimes use the police records which
they get from the police force, often inaccurate, because there is
nothing else available to them. The result is that the juvenile of-
fender may often be done a disservice by those inaccurate records,
but because they are the only records available, in fact, they are

the only thing the prosecutor has available to him. Obviously, if,
the confidentiality restrictions were eased, or if the administrative
problems were eased so that those records could become available,
the official records, that irony, when it exists, would no longer
exist.

Another interesting irony is the fact that different States have:
different cutoff ages at which juvenile jurisdiction ends, and that
varies from 16 to 18, I guess. In addition, the waiver provisions in
some States have no minimum age whatsoever, and in Maine, I
think it is, people as young as 10 years old have been waived into
adult court. In other States, even where there is a waiver provi-
sion, a juvenile may be tried in adult court and then put in the
juvenile justice system until he is 21. The result of all of that is
that sometimes you may have somebody as young as 10 or 11, more

7

vealistically, 12 or 13, who is treated as an adult, and his records
are available to anybody; in other cases, you magr have somebody
:slgal(gi 20 who is still treated as a juvenile, and his records are

Obviously, as you look at that problem acros i

noé ma}:{e aély S p ross the country, it does

enator SPECTER. Mr. Regnery, you say it does not make an
sense. Do you think that it would be app};opriate for the Federa}i
Goyergment to step in to establish some standards or take some
action? We have a problem, as your testimony outlines, and of
which we are aware, because often the juvenile offender is a very
serious participant in crimes as a juvenile, and often becomes an
adult career criminal. And what we are trying to do in the crimi-
nal justice system, at the risk of oversimplification, is to take the
offenders and try to segregate them, to rehabilitate those we can,
and take them out of the system. For those the protections are
present—parens patriae, rehabilitation, confidentiality of records.
Tl_xen., at a point, they become, really, part of the chronic or career
criminals. They may be the group that Professor Wolfgang charac-
terizes, as your testimony outlines, as the 7 percent committing 50
percent of the crimes or, as your written statement says, 10 percent
who commit 50 percent of the offenses.

Now, where these juveniles act in interstate commerce and use
hax}dguqs, there is a substantial nexus to the traditional Federal
jurisdictional points; is there some point where the Federal Gov-
ernment through the legislative process should say to the States
that total confidentiality does not make sense? I interrupted you at
the point where you said it does not make sense.

Mr. ReGNERY. Well, I guess there are a series of problems that
you have. First of all, as I pointed out, it is not so much the laws; it
is simply the administrative problems of having two separate sets
of records and exchanging them.

On the other hand, there are a couple of things I think the Fed-
9ral _Government might want to think about doing. First of all, leg-
islatively, the Federal Youth Corrections Act, which outlines what
E‘sgfgal procedures are used in juvenile proceedings in Federel
coiﬁx;gsfr SPECTEl}.h\R;ell, I see in your statement at page 8, “The

ittee may wish to reexamine the con iali isi
the Federal Youth Corrections Act.” fidentiality provisions of
Mr. Regnery, what alternatives would you suggest we consider—
1;83 géa:esszinly your reg_omm?réfllationsfa but the alternatives that
as to reexamination of the confidentiali isi
Felefrallk Youth C%frrtictions Act? ntiality provisions of the
_Mr. ReeNery. Well, I think, looking at the Federal Youth Correc-
tions Act, you will find that it has a rather strict conﬁdentialit(;r
provision. Now, in fact, there are very few juveniles who are pros-
ecgted gnder the Fed_eral Youth Corrections Act, so from the stand-
point of actually having some impact on crime, no matter what you
do, it is going to be very negligible. On the other hand——

Senator SpEcTER. Would you say that if a juvenile has committed
three offenses which would be felonies if he were an adult that the
records should no longer be confidential?




-

8

Mr. REGNERY. Well, that would certainly be one way to approach
it, if you wanted to have some kind of an arbitrary cutoff like that.
I guess you do have to have some kind of an arbitrary cutoff, in
fact——

Senator SPECTER. I would not say it is arbitrary. I would say it is
a standard. It is just a matter of word choice, but that would be one
approach.

Mr. ReEGNERY. Right. That would certainly be one way to do it.
But of course, that is not going to dictate to the States—and in
fact, I guess the Federal Government cannot dictate to the States
how their statutes are going to change.

Senator SpeEcTER. Well, could we? It certainly would be a signifi-
cant departure from the norm. But if we have a problem which is
Federal in nature, could the system get bad enough so that the
Federal Government could step in? For example, if you have a 17-
year-old who is traveling in the District of Columbia from North
Carolina, which I understand has very restrictive laws, can North
Carolina shield those records? Is the chief of police in the District
of Columbia entitled to know the record of this juvenile criminal?

Mr. REGNERY. Sure, you could do that. That would get at part of
the problem. But again, so much of the problem is not legislative
on a State level; it is administrative, and it is the fact that these
two separate systems exist. And it is just a matter of the logistics
of getting the records exchanged.

Of course, the other problem is the repository problem. If you
have got an individual case, your North Carolina to D.C. case, that
is one thing. But if you can then take those records and put them
in the FBI's repository or the statewide repository, it gives the
police the ability to be able to compare patterns of crimes, and so
on, and oftentimes, solve crimes that way. .

Senator SpeEcTER. Well, we have added to the FBI repository a
number of times. Last year, for example, we had the Missing Chil-
dren Act passed, which requires that the ¥FBI computer now con-
tain the names of missing children. We felt that if the FBI had
missing cars, it ought to have missing children in the records. Last
week, we had hearings.on the subject of the FBI establishing a
more comprehensive system for serial murders, since serial mur-
ders usually have a pattern to them. Why not say that if a juvenile
offender commits three felonies—say, three armed robberies, for
example, to make a clear-cut case of serious, violent crime—that a
State has an obligation to report that information to the FBI. Then
those records will be maintained in the FBI computer. And when
the North Carolina juvenile is picked up in the District of Colum-
bia or in Kansas City, his record is available. What would you
think of that kind of a requirement?

Mr. REGNERY. Well, I think you may have some problems with
State law. It is my recollection that the Federal Youth Corrections
Act as it now stands allows a State statute which prohibits the ex-
change of such records to take precedence over the Federal statute,
so you would need to override—and of course, you could do that by
Federal law—all of the State statutes which provide for confiden-
tiality. I do not want to go into the Federalist questions or any-
thing else that exists, but obviously, there are geing to be some
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people who will come up here and raise quite a ruckus about that

I suppose, on the State level. ’

Senator SpecTER. Well, I think there would be the very basic
question about Federal intrusion in State practice. What is your
Judgment, if you care to give one? Is the problem sufficiently seri-
ous with multiple offenders?

Mr. REGNERY. Yes, I think it certainly is. I mean, that is what
the. ﬁgure_s show,_ and where you have a very substantial amount of
serious crime being committed by people whose records are shield-
ed, and where those people go on to be the adults who commit, as I
said befqrq, sometimes literally hundreds of felonies, I think that
we are giving them more of a break than they deserve by shielding
their records. So certainly, it is a significant problem which society
faces, which I suspect would be a strong enough problem to over-
come that kind of a Federalist objection.

Senator SPECTER. That is my instinct on the problems generally,
that if there had been an opportunity for States to act where there
isa Federal,_nat_lonal problem—juveniles moving in interstate com-
merce, crossing interstate lines, as they do—the Federal laws have
moved very far into the State practice, for example on the gun
laws, on RICO, on a variety of mail frauds. Certainly, you cannot
have a more far-reaching Federal incursion for criminal prosecu-
tion purposes than the mail fraud statutes, and violent juvenile
crime is certainly a lot more detrimental to society in most aspects
than is mail fraud—I do not want to deprecate mail fraud.

Mr. REGNERY. I think another thing that is important to point
out in the whole question of the Wolfgang-related studies is the
fact that a relatively small number of juveniles committing these
serious crimes does a major disservice to the rest of youth, and
people generally have the impression, I think, that most violent
crime, at least in large cities, is committed by young people, when
in fact, it is not. And it seems to me that if, once and for all, we
can ever get a handle on the question of the serious juvenile crime
that is committed by this small percentage, it will, in the eyes of
the public anyway, put the rest of youth who are not criminals by
any means in a much better perspective. A recent study that was
done at Harvard University, for example, found that in Portland,
Oreg., 75 percent of all people questioned, if they saw a group of
kids coming along the street the other way, would turn around or
go to the other side of the street so they did not have to pass them,
simply because they thought those kids were dangerous. Well, in
fact, you have 20 percent of all violent crime committed by youth,
buig by the same token, if you go to the streets of New York or
Phlladglphl_a or someplace and ask people what percentage of vio-
lent crime is committed by youth, they will probably tell you 80 or
90 percent.

So I think that again, not only for the rest of us in society, but
for the rest of youth, too, it is important to try to get a handle on
the issue. I think that can be done by facilitating one way or an-
other the Juvenile records confidentiality question.

_Our office is, incidentally, working on this area in a nonlegisla-
tive way. We are looking at both research we can conduct that will
shed some light on the issue, pilot projects, and other things where
we can go into States and help them, perhaps, facilitate the use of
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their records in the adult court system, and so on. And I hope that
we will be able to find some things that we can do that will be suc-
cessful outside of the legislative arena.

Senator SpecTER. I am glad to hear you are working on that, be-
cause it certainly is a serious problem. When you talk about an 18-
year-old entering the system as a first offender, after he has a long
string of armeld robberies—and you and I have seen many cases
like that—it is ! just appalling to think that he comes in to an adult
court at the age of 18 and his criminal record is not available for
the judge to use as a guide in sentencing.

Mr. REGNERY. In fact, another interesting statistic, Senator, is
that the career criminal programs which exist across the country
apparently, on the average, are able to convict somebody as a
career criminal only when he is first in his mid- to late-twenties,
which is the time, of course, when his criminal activity, statistical-
ly, is beginning to recede. That is often because he comes into the
adult system as a first offender at 18, when in fact, he has got a
string of offenses on his record, which is not available. And I think
with the freeing up of those records, again, at the early stage of the
prosecution, you could bring that age down to a level where you
would be incapacitating him at a point in his life when he is com-
mitting the most number of offenses in the shortest period of time.

Senator SpeEcTER. Well, given that the records do not catch up
with someone until his mid-twenties, you are really offering a very
strong reason for changing confidentiality, if we are to deal effec-
tively with career criminals. Because the problem is Federal in
nature, it is hardly one that we can expect the 50 States to solve.

Mr. REGNERY. That is right.

Senator SpecTER. Even if the States do act to solve the problem,
and even if North Carolina does change its laws, or any other
State, those records are still not available to the other 49 States
simply by virtue of having them cataloged in some central reposi-
tory, unless we give that responsibility to the FBI.

Mr. REGNERY. That is right.

Senator SpecTER. Well, it is something certainly worth pursuing.

Mr. Regnery, let me take up another subject with you which is
related only generally, and that is the question of incarceration of
juveniles, the so-called status delinquents, and the mixing of juve-
niles and adult offenders. It is a subject on which this subcommit-
tee has continued to have more hearings, and we would like to ex-
plore that question with you.

The recent statistics compiled in a 1982 study from the Universi-
ty of Illinois, dealt with some 479,000 juvenile offenders, and it con-
cluded—and these are rough statistics—that of that group, there
were about 100,000 who were in custody in adult institutions who
had never committed any offense at all; they were runaways or
had been neglected. About 325,000 were charged with minor of-
fenses, and they were mixed with adult offenders. Only about 10
percent, or, say, 50,000, had been charged with serious crimes as
juveniles. :

Now, it would be difficult to make a determination as to what
was the major cause of a juvenile becoming an adult career crimi-
nal. I have a sense that it may well be confinement with adult of-
fenders. It is hard to say that society has the resources to stop juve-
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niles from becoming career criminals, but I think that society does
have an obligation not to cause juveniles to become career crimi-
nals by putting them into confinement with adults. We are p}r'lg-
ceeding to work on this question in the gubcomrmttee, qnd_ this
work also involves the very difficult question of whether it is ap-
propriate for Congress to pass legislation which would order a
State: “You cannot after this date take a status offender—so-
called—somebody who has been pigked up for being neglected or a
runway, and put them in a prison.’

I wo{rﬂd likg your observation on what we ought to do about that
lssltl/li. ReGNERY. OK. First of all, on the numbers, the University of
Illinois study, I believe, is of all of the juveniles who passed
through institutions during the course of a year, and they ma);‘
have only been there, I believe, a matter of hours. The Bureau o
Justice Statistics did a study where they did a one-time review of
all the juveniles who were in those institutions at a given time, and
I think there were about 1,000—that is, juveniles in adult institu-
tions at one given day in the course of the year—and I believe they .
did it at several different times during the course of the year and
came up with an average of 1,100. So those figures, I think, have to
be balanced against each other to show what the problem actually
is. _

ow, as far as the bigger question of what happens to those gl:ni—
drle:In who are placed inggdult institutions, I have asked my staif to
try and prepare an analysis of that issue from the :sta_ndpomt of a
criminal issue as opposed to a social issue. The preliminary results
of that study indicate that there is no e_mp1r1cal evidence whatso-
ever that shows that in fact, mixing children and adults in those
cases where it still is done in this country has an impact on the
crime rate. How, just what that means, I do not know. My sense 1si
though, that it is more of a social problem than it 1s a crimina

lem. . .
prgle)mator Seecter. Well, is there any empirical evidence to show
that it does not have an impact on the crime rate?

Mr. REGNERY. I do not think you could show that. .

Senator SpecTER. I understand what you are saying, and I turn it
around for the purpose of illustration: you cannot prove that it
does cause crime, and you cannot prove.that it does not cause
crime. We may well come back to our own judgments about it. 1

My own sense is that if a juvenile is mixed with an adult offend-
er for a few hours, there can be a tremendous amount of damage
done; a tremendous amount of education can be passed on from an
adult criminal to a juvenile, in a very brief period of time. L

Mr. REGNERY. Well, I am sure there can, but I think that it is
important to look at it statistically, and I think you will find when
you do that in fact, at least in this day and age, the innocent first
offender very rarely does get mixed with a hardened adult offend-
er. It may happen from time to time. I am sure you could ﬁnd
where it has happened. But it is really the most pnusual exception,
simply because in most States now, kids are not incarcerated—they
do not eves: get to that point in the system—unless they have com-
mitted a lot of offenses. That is just the way the system works.
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There are enough breaks in the system as they go through that
divert them.

Senator SpEcTER. Mr. Regnery, I would ask you to take a specific
look at that study, because that is not my understanding of the
conclusions. My understanding of the conclusions is that among the
five States which have not subscribed to the Juvenile Justice and
Delinquency Prevention Act of 1974——

Mr. REGNERY. Four States now, I believe. Oklahoma is in now.

Senator SpEcTER. Wonderful. I am glad to hear that. We had
quite extensive hearings on the Oklahoma juvenile justice system. I
had not heard that Oklahoma had joined.

Mr. REGNERY. That came in several weeks ago.

Senator SpEcTER. Well, that is fine. But certainly, we know—
from very detailed hearings which we had in this subcommittee
last year—that Oklahoma did house first offenders with adult
criminals, and the information provided to me is that the other
four States did also. The GAO study picks out States which you
would not expect to have this kind of a problem, and those States
are rampant with the mixing of status children and adult offend-
ers, and juvenile offenders with adult offenders.

So I would be very interested to have you pursue this subject and
provide the specifics to the subcommittee.

Mr. REGNERY. Well, we are pursuing it, as I say, and I hope, if
any conclusions can be drawn, to have those completed before too
long, because it is certainly an issue that needs to be looked at, and
I think it is one where the empirical data, where it exists, has to be
examined very carefully, because it is the sort of thing that is easy
to theorize about, but I think we need to know precisely what the
facts and figures are, before we——

Senator SpecTeER. Well, do the statistics show specific cases of ju-
veniles who have been mixed with adult offenders and what hap-
pens to them? Do they get involved in criminal activity?

Mr. RegNERY. What I have so far does not, no. And I guess there
are studies that show specificity on an individual basis, and just
how those will mix into the entire effort, I do not know.

Senator SpECTER. Well, I interrupted you, I think, not in mid-
stream—you were fairly far along in your testimony—but please,
continue.

Mr. REaNERY. Actually, I am just about done, as a matter of fact.
I guess in conclusion, all I want to say is I think that we all agree
that no matter where we come from ideologically, that our goal is
to reduce juvenile crime and to reduce recidivism among juveniles
where we can, in order to put them back and make them produc-
tive members of society. I think we need to look at the policies
carefully to find out how we can best do that, and whether or not
the availability of records, particularly, will have impact on future
conduct, whether it will act as a deterrent, whether it will, in fact,
damage efforts at rehabilitation. I think we need to look at it from
the standpoint of protecting society where, again, the small minor-
ity of youth who are committing many, many offenses during the
course of their careers in some cases simply do have to be incarcer-
ated, it is the only thing to do with them, and whether or not that
is facilitated by making their records available to the court sys-
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tems. And then I think, most specifically, we need to keep a close
eye on the empirical data to see what that shows.

We are trying to answer those questions as best as we can at
OJJDP. We have a rather concerted effort on the question of confi-
dentiality of records. I have assigned one person to the issue full
time, who has been working on it, really, since 1 got there, who is
tryinq to determine precisely what needs to be done, who is making
an analysis of a}ll the State laws to determine where we are, and
also, the administrative problems in the States, to determine what
needs to be done, and then we will, I hope be funding some pro-
grams that will, at least on a demonstration basis, try to indicate
what might be done.

Senator SPECTER. One final question, Mr. Regnery, on the issue
of news media access to juvenile proceedings. Has your office any
plans to study that issue? Have studies been conducted which shed
substantial light on the issue, and what is your view, to give you
three questions in one.

Mr.. REGNEBY: We are not doing anything, I do not believe, on
that issue. It is included in this BJS booklet. There is a rather good
discussion of that. Some states have, in fact, opened that question
up to the extent that should juveniles be prosecuted for what
would be felonies if they were adults, their names and records are
available to the media. And the Supreme Court has held that if the
media legally gets the names and records of juveniles, they may
print them, and it would be a violation of the first amendment to
keep them from doing so. The state of that law is much different
than it was 20 years ago.

Senator SPECTER. How about the basic issue of the desirability of
giving thp news media access to records in order to evaluate how
well the juvenile justice system is working?

Mr. REGNERY. Well, from the standpoint of the records in the ag-
gregate, not only the news media, but the research community, I
think, does need to have access to those records, but that does not
mean that they need to have access to an individual’s records. I
think those are two different things.

Of course, the debate about whether or not the publication of
records and names in the media has any impact on deterrence or
on rehabilitation or other things is a debate which I guess is still
open. I am not sure that anybody has been able to conclude what it
is, and there are certainly very strong opinions both ways.

Senatox: SPEQTER. Well, researchers would not have any more
access to juvenile records than anybody else.

Mr. ReoNERY. Well, sometimes, they do, in fact. Some States
allow researchers, particularly where——

Senator SPECTER.. By specific statutory provision?

Mr. REGNERY. Right. And generally, I think that researchers do
have sufficient access to juvenile records—and again, those are
records in the aggregate, rather than a specific individual’s record
which will be published.

Senator SPECTER. Access in the aggregate does not really con-
clude the issue, however, because specific cases are perhaps the
best illustration of how well the system is working. The celebrated
cases often attract the attention of the media and the public, and
they illustrate the problems. It is very hard to communicate a mass
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of statistics to the public. But if you have specific cases, a number
of them, and they demonstrate the poor operation of the juvenile
system, then you can get sufficient public concern to help improve
the system.

Mr. REGNERY. Well, it is my belief that the research community
does have such access. I think in virtually all States, the courts can
make exceptions to the confidentiality rules for good cause, and in
many cases, research is considered a good cause, I guess, because, 1
have not heard complaints from researchers that they do not have
access. _

Senator SpecTER. What do you think about access by the news
media?

Mr. REGNERY. As to what it should be?

Senator SPECTER. Yes.

Mr. REGNERY. I really have not drawn any conclusion. I. think
that again, you need to distinguish between serious offenses and
nonserious offenses.

Senator SpEcTER. Well, how about news media access on serious
offenses?

Mr. REeNERY. Well, I guess the issues go both ways. On the one
hand, people argue that certain juveniles feel a sense of pride by
seeing their picture in the paper, and it is a matter with their gang
or their group or whatever, that that publicity is something to be
sought. In other cases, it is argued that it is a deterrent. I really do
not know what the answer is one way or the other.

Senator SpEcTER. Mr. Regnery, thank you very much. It was very
nice having you here. I appreciate the time and attention you gave
to the issue and to your statement. We look forward to following
up on the specifics with you.

Mr. Regnery, before you depart, Senator Mathias would like to
submit some written questions to you which will be propounded. If
you would be kind enough to respond to them, we would appreciate
it.

Mr. REGNERY. Do you know when he will get them to me?

Senator SPECTER. Reasonably promptly. I do not know when.

Mr. REeNERY. I will be out-of-town all of next week, but if you
could see that he gets them to me this week, I would be happy to
answer them.

Senator SpecTeER. We will convey that information to him.

Thank you.

[The prepared statement of Mr. Regnery, the Bureau of Justice

Statistice book, and written questions submitted by Senator Ma-
thias follow:]
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PREPARED STATEMENT OF ALFRED S. REGNERY

First, I would like to commend the Subcommittee for holding this
hearing. The subject of the confidentiality of records is one of the most
critical issues facing the juvenile justice system. Iwould aiso like to thank
Senator Specter for giving me the opportunity to testify.

Police, prosecutors, judges and others In the criminal justice system
and the juvenile justice system are increasingly concerned about the lack of
easy and timely access to juvenile records of serious, habitual young
offenders appearing in adult courts for the first time. In addition, there is
considerable concern that when records are available they are often of poor
quality.

As it becomes increasingly clear that a majority of juvenile crime is
cor:'nmltted by a small minority of youth, who often go on to continue their

criminal careers as adults, the necessity of access to their juvenile records
becomes increasingly critical. Studies conducted by Marvin Wolfgang at
the University of Pennsylvania, and substantiated by the Rand Corporation,
Professor Sarnoff Mednick of the University of Southern California, and
others, all poifit {9 the fact that at least 50% of all juvenile crime, and
perhaps eveéfl more, ls committed by less than 10% of all young people.
These studies indieate that members of this small majority commit crime
after crime as juveniles; as they are unfortunately often not atfected by
rehabilitative efforts, they continue their criminal activity into their adult

yeéars. It has then become obvious to the law enforcement community that
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for the criminal justice system to attempt to control their behavior in
order to protect society, it is crucial that there be unimpeded and timely
access to their juvenile records by law enforcement officials.

The extent and nature of the 1 cords problem was studied by the
Rand Corporation (Greenwood, Petersilia, Zimring), in 1980. Rand found
that only some 3% of prosecutors had access to complete juvenile records.

In addition, 75% of the prosecutors Rand surveyed said that "serious
administrative problems and resource constraints limited thelr ability to
search for juvenile records except in unusual circumstances." Overall, half
of the prosecutors in the national survey reported that they would normally
receive "little or no juvenile record information.” This was true for even
the most serious young adult offenders. When records were obtained, they
were often incomplete and arrived too late to assist in the charging
decision.

There are important uses for prior offense records, at most of the
key decision points in the juvenile and criminal process, including arrest,
ball determination, charging, plea negotiation, and sentencing. To the
extent records are not avallable when and where needed, the entire justice
system is compromised as a viable crime control mechanism. This
diminishes the public's trust in the system and reduces any fear or respect
for the system by the criminal, and thereby diminishes the deterrence value
of the entire justice system.

Most imipcetantly, habitual or serious offender programs are
completeély dependent on record information for identification of such
oifenders edfly in the juvenile or criminal justice process. Particularly at
the charging stage, when juvenile recordstare usually not available, career

griminai programs are often not able to identify habitual offenders until
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thelr criminal careers have left a long string of victims.

A number of investigators have dealt with the reasons and remedies
for the shortcomings in the records area, as well as with their
consequences. Most agree that the culprit in this breakdown in the
juvenile/criminal justice machinery is the two-track records system we
have built and maintained. This two-track or dual system exists as a result
of state juvenile codes and administrative provisions which require separate
storage of juvenile and adult court records.

Because of this separate storage requirement, other code provisions
on confidentlality, and a virtual morass of administrative policies and
procedures governing access, records of serious juvenile repeat offenders
are often not available at crucial stages of criminal court processing. Too
oﬁen, the result is that an adult offender with a lengthy and serious
juvenile record frequently starts with a clean slate in criminal court,
delaying for 7 to 10 years his identification as an habitual offender.

The two-track system has come under serious question over the last
two decades, and a number of states have changed their statutes to
facilitate access to juvenile records. Nevertheless, because the systems
are kept separately and often in different forms, records are often
accessible in theory but not In practice. Although records are probably
sufficiently available for purposes of sentencing, they may not be available
at earller stages of the criminal justice process, and may not be included in
statewlde and federal criminal record system, Similarly, fingerprints and
photographs of juvenile offenders are rarely available.

The Attorney General's Task Force on Violent Crime, appointed in
1981, recommendcd that at the very least, fingerprints and photographs of

violént juvenile otfenders be placed in the F.B.L Information Bank so they
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can be retrieved by prosecutors.
Recent reports and articles appearing in criminal justice literature
Indicate that there is growing interest in a review of existing provisions

governing juvenile record confidentiality and utilization. Most scholars

agree; few, if any serious ones advocate the continued restrictions of their .

use, in the case of serious habitual offenders.

Marvin Wolfgang, for one, believes that the records of violent
juveniles, particularly recidivists, must be readily available to the adult
criminal justice system in order to identify career criminals as they enter
their adult lives.

In 1982, Martin Guggenheim, a professor of family and juvenile law
at New York University Law School, said in an interview that a relaxation
of:qpnfidentiality provisions is long overdue, He said we should eliminate
confidentiality and believes it has been a protection for terrible abuses.
According to critics like Professor Guggenheim, the theory of
contidentiality does not apply to the tougher juvenile criminals of today.

+ Even juvenile court judges have begun to call for a reform and
balancing of confidentiality laws in the face of the supposed rising tide of
juvenile crime. At a recent symposium, James J. Delaney, a juvenile and
family court judge from Brighton, Colorado, expressed the view that a
juvenile who commits a crime forfeits his rights of privacy--in just the
same way that adult offenders forfeit their right of privacy:

#when & juvenile steals an automobile and wrecks it,
does he still have the same right to privacy as another who
does 18t commimit an offense? We must address the issue of
juvenile reeéords and confidentiality with reason, There must

be a baliRélng of rights and obligations, on the part of both
juveniles and society."
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The Courts have also questioned the theory of juvenile records

confidentiality. In the 1967 landmark decision, In re Gault, for example,

the Supreme Court expressed considerable cynicism about the reality, if

not the wisdom, of confidentiality.

The Court said, "As the Supreme Court of Arizona phrased it in the
present case, the summary procedures of juvenile courts are sometimes
defended by a statement that it is the Jaw's policy to hide youthful errors
from the full gaze of the public and bury them in the graveyard of the
forgotten past. This claim of secrecy, however, is more rhetoric than
reality." 387 U.S. 1, 1980,

At least one state, Maryland, has a working group of its own,
striving to examine their situation with regard to juvenile records access in
cohpection with a repeat offender program they have established in several
jurisdictions. Additionally, the California legislature, which is reexamining
its entire juvenile justice system has included restrictions on the use of
juvenile records as one of its primary subjects.

. The several efforts summarized above, including the Attorney
General's Task Force recommendations, may be leading us closer to
developing a national consensus on juvenile records use. Iexpect that the
hearing before this committee today will add measurably to the
achlevement of that goal. At the same time, it should be stressed that the
many issues surrounding this topic are by no means resolved.

Theré ate differences among state codes governing records use,
often reflecting real differences in the policies and phi_losophy. In addition,

because the actual availability of records for various purposes does not *

always correspond with what the juvenile codes allow, and because

Virlations exist among jurisdictions In record quality, their management
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and retrieval systems, there exists an inconsistent and often illogical
system across the country.

There are differences involving fingerprinting and photographing of
juveniles, sealing or expunging of records, and the handling of different
types of records — law enforcement data, official court files, and social
histories.

This is but a brief sketch of the legal, procedural, and technical
issues to be reviewed and resolved to reach consensus on the appropriate
u;e of juvenile records. It is intended to convey the complexity of the
subject matter.

We would be remiss, I believe, if we failed to recognize another
dimension of the topic. This has to do more specifically with the human
el;:-,ment, the people who make or interpret the laws and policies on records
use.

Much controversy surrounds this topic because of the divergent
philosophies and values held by officlals of the juvenile and criminal justice
systems. Iexpect that in any randomly selected group of such officials
there would be, on the one side, those who stress rehabilitation and
protection of the child, and on the other, those who stress protection for

soclety. While these two points of view are often antithetical, there is
some fear that reassessing the confidentiality of records may lead to the
demise of the juvenile court. In fact, neglecting to review the use of
juvenile records wouid be the greater threat. The recent popularity of
walver provisions is a prime example of commuinity and judicial frustration
with the juvenile system, and Is directly related to the records issue.

Although there is disagreement over the effectiveness of the

iRcreased use of waiver or transfer of juveniles to adult courts, prosecutors
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do agree that it does genereally accomplish one thing: the placement of
the waived offender's record in the criminal justice system. Prosecutors
and judges will often admit, in fact, that they will waive a juvenite to adult
court for the sole purpose of getting his records into the system. If this is
in fact true, should not advocates of the preservation of the juvenile justice
system favor a more liberal policy of records access of serious offenders in
order to strengthen the juvenile system for the non-serious offenders?

Legislatively established original jurisdiction of juvenile courts
covers children between 16 and 19 years of age. In addition, a number of
states do not specify a lower age limit when a child can be waived to
criminal court — I believe South Dakota allows the walver at age 10. At
the same time, there are provisions for retention of juvenila jurisdiction
(or:\ce und'er correctional restraint) through age of majority or longer.

Thus, it appears that who is a juvenile and who is an adult for
juvenile and criminal court purposes varies over a range of 10 years or
more. Thus, there Is an irony with regard to record confidentiality. The
juvenile and criminal systems cannot always be viewed as substantially
discrete or separate, nor are their clients identifiable as composing
discrete categories. In one state, a person 9 or 10 years old can be an adult
criminal, without records confidentiality, while in another, he is treated as
a juvenile delinquent until 19 or 20 with corresponding confidentiality of
records.

The time Has come to establish some equivalance between juvenile
and adult reesrds aecess and use for serious offenders. There are several
areas that muat be addressed In order to make headway in this area.

First of all, I believe that some model criteria for optimum level

juvenile record utilization must be established. Although the federal

&
.




22

government should not dictate what each state does in this area, a national
model might be helpful to all states. Additionally, this Committee may
wish to reexamine the confidentiality provisions of the Federal Youth
Corrections Act (18 U.S.C, 5038), which protects records ot juveniles
prosecuted in the Federal District Courts.

The availability of juvenile records would enhance the credibility of
both the. juvenile and the adult justice systems. Proper utilization of
records would increase the certainty and integrity of intervention with
serious, habitual offenders, by increasing the accountability of such
offenders to the justice system and to the public. Contrary to the
argument that nothing seems to work against crime, there is considerable
empirical evidence from research and program evaluations that the proper
mfx of secure custody, for those who need it, and of punishment, discipline,
rehabilitation and reintegration back into the community make a
difference.

Ia addition, record management, including creation, storage,
retrieval and control, must be improved. This would assure better quality
of records and access to them, and would also guard against record ‘
proliferation and abuse. Under properly maintained systems, the records of
serious habitual juvenile offenders should be as accessible for justice
system purposes as adult criminal records. Ironically, the lack of the
avallability of juvefiile records sometimes does a disservice to juvenile
offenders. State statutes rarely restrict the use of police records and files
kept on juvéiilé affenders. But, because such files are not official ones,
without the inclusion of official court dispositions, they are often
inaccurate. Because they are often the only records available, however,

police and prosecutors often exchange them privately for their own use.
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Thus, a juvenile offender may be more severely punished for his offense
because those in the system have, as the only records available to them,
Inaccurate and unofficial records. Opening the present system would
certainly correct that problem,

To assist in the resolution of the record confidentiality and
utilization issues, OJIDP has undertaken several projects. We are now
reviewing all state juvenile code provisions pertaining to record
cdnﬁdentiality and utilization. In the course of this review, we will
communicate with justice system practitioners to determine what they
consider the most important needs and procedures to be in this area. From
this, we plan to develop draft model code provisions together with policies
and procedures for their implementation. To the extent uncertainty exists
re‘garding the proper approaches, we will support research to find the
answers.

We expect to develop information on where and how juvenile records
ought to be used, what the best record management systems are, what code
and procedural improvements are required to facilitate record availability
and use, and what benefits accrue to the justice systems and the public
from improvemeiits in these areas. Further, we expect to provide the
information obtaifud to the practitioner field through publications,

conferences, and training programs.

1 would Fe€6Mmend to the Subcommittee review of a recent booklet

publishied by the Bureau of Justice Statistics called Privacy and Juvenile

Justice Records (1982), which presents a thorough and well-documented

examination of the subject. ! would request that the booklet, in its
entirety, be placed in the hearing record,
During the course of our reexamination of the confidentiality

question, we will seek and appreciate continuing guidance and support from

this Committee, from our own National Advisory Committee, and from

.practitioners in the field.
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EXECUTIVE SUMMARY

This is a report about the confidentiality of "arrest"
and "convietion" information (juvenile justice record in-
formation) relating to youths who are 18 years of age or
younger.! It comes at a critical time when criminal
justice officials, political figures, scholars and members
of the public are calling for a fundamental re-examination
of our nation's commitment to the confidential treatment
of juvenile record information.?

Confidentiality and Principles of Juvenile Justice
Philosophy

During most of this Century it has been a matter of
policy that juvenile justice information be kept strictly
confidential and used, wi.a narrow exceptions, only within
the juvenile and criminal justice systems. Throughout this
period the belief in confidentiality has rested upon two
basic principles of juvenile justice. The first principle
holds that juveniles are not to be considered criminally
responsible for their crimes. According to this theory,
children have neither the understanding nor the criminal
motive of adults. Thus, they cannot form the criminal
intent that is necessary for criminal culpability. Of
course, children may actually commit .ecriminal acts,
but--much like the insane--children should not be con-
sidered guilty of crimes.

The second principle followed naturally from the
first. If a child who commits a crime is not culpable and
is not to be punished, then how should society react to
this event? With treatment. Children who have commit-
ted anti-social or criminal acts must receive treatment
and rehabilitation. Since children are impressionable,
malleable and not yet hardened to the criminal life, they
were thought to be perfect candidates for such treatment.

These two basic principles of the juvenile justice

; e
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system--non-culpability and rehabilitation--produced
pressures for confidentiality: non-culpebility because it is
unfair and’inappropriate to brand a child as a eriminal;
and rehabilitation because such branding interferes with a
child's rehabilitation and reassimilation into the main-
stream of society.

Unfortunately, faith in the principles of non-culpa-
bility and rehabilitation upon which it rests, has eroded.
Three developments seem to be responsible. First, a
perceived epidemic of juvenile crime has provoked cries
for tougher measures against juveniles. Second, both
statisties and anecdotal experience suggest that rehabili-
tation is not working. Juvenile recidivism rates are high

and seemingly going higher. Third, during the 1960's and

1970's, the Supreme Court reformed the juvenile court
process to make it both more formal and more fair.
However, in the process, the Court also made it possible
for the first time to consider a juvenile adjudication of
delinquency as equivalent to an adult determination of
eriminal guilt.

Part One of the report indicates that confidentiality
in our society is seldom justifiable as an end in itself;
therefore, proponents of juvenile justice confidentiality
must be able to demonstrate that the degree of confi-
dentiality now enjoyed by juvenile offenders is warranted;
presumably because confidentiality fosters rehabilitation
and because efforts at rehabilitation are desirable and
realistic. In the absence of such a demonstration, it is
likely that juvenile justice records, or at least those that
pertain to "older" juveniles, will eventually be subject to
the same confidentiality standards which apply to adult
criminal record information. In any event, over the
course of the next decade, policymakers are likely to take
a careful and skeptical look at the purpose, practicability
and effect of confidentiality in juvenile justice pro-
ceedings.

Summary of Current Standards and Practice

With this as its premise, the report in five parts
addresses both law and practice relating to the creation,

2
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i d disclosure of juvenile record infor-
$:}Crixct”el{13ar;)c£‘,t l:)Sr?e&:ilescribesa the history and phllosophy ?f
the juvenile justice sfys(zjtent\., 1»«rtlst’h pa;talgéxla;w%tt%rganss e(;

i rd confidentiality. _ _
ll;\;rg;epr;z:&e and legal standards affecting the creatlec:‘rsl
and content of juvenile rgcords. Pa?t Threedcc()i\:lta
disclosure and confidentiality of ;!uvemle recor hicl;
Part Four addresses two cpm.:roversml media 1ssg.es'sv:‘i ch
are a part of the confidentiality debate: the medga”s r‘ght
to attend juvenile court proceedjngs, and the me ’1a tﬂc;bor
to publish the names of iuveplles .v».rho are arq\esz gs o
convicted. Lastly, Part ng identifies and a.ne;n{io”ﬂ;;
poliicy arguments for and against the confidential handling
of juvenile record information.

Creation of Juvenile Justice Records

reation of juvenile record_s by the pohce re-

mainsng (i!nformal m'tj in whicl! police agencies rgtagn
substantial diseretion. The cx;eat:on off;l 1u;e::éefx;icr::;1 Sani;

i i ts is, by contrast, a for :
g?fegzlizgngfogg::. Pa’trtyTwo indiqatgs that ex1st1.111g poh;
cies which restrict the fit;gcjarprln_tllenga r?cf gléncla;u ::co?clls

ire the segregation of juveni _
iggtl;lrlir:t adult cgur%s and law enforcement .agepclets fx;%xir;
obtaining juvenile data. There are two 1rom§s 0 s
result. First, both adult courts and law en c:rgemech
agencies are entitled, as a matter of law, Fo pb aml.s.u_ "
data. Second, at the time that thgse restrictive po 1ct1;?e
were adopted they had little practical effect because {he
technology was not generally available to combine 1xor »
adult and juvenile records. Tog:lay, such techr;g ?lgyOI_
readily available, but fingerpyir_ntmg and .segregﬁ ;9 y 5 "
icies--not confidentiality pohcles--re's'trlct suck" in tgem
and contribute to the existence of a "two-track" sys

of justice.

Disclosure of Juvenile Justice Records

Part Three discusses the affect that confidentiality
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policies have upon the ability of different types of recipi-
ents to obtain juvenile justice data. It conecludes that
juvenile record information is widely available within the
that in theory, it is almost as
available within the adult criminal justice system, but, in
practice, is often unavailable; that juvenile record infor-

- Mmation surprisingly is not available to record subjects in

many jurisdictions; that juvenile records are available,
with restrictions, to researchers; and that the basic rule

. continues to be--with exceptions--that juvenile data is

unavailable to governmental, non-criminal justice agen-
cies, private employers, the media and other members of
the publie. However, confidentiality strictures that prev-
iously applied to non-juvenile and non-eriminal justice
agencies are being modified and relaxed, at least as to
Juvenile eonviction data,

Part Four discusses the fact that the media does not
have a constitutional right to attend juvenile court pro-
ceedings; however, some states and courts now permit the
media to attend, particularly when juveniles are tried for
serious offenses. In some cases the media may be

restricted from diselosing juvenile identities obtained

from attending the court proceeding.

Further, in some states the media is authorized to
publish a juvenile's name if the juvenile is aceused or
convieted of a serious offense. Moreover, a recent
Supreme Court decision holds that if the media obtains a
juvenile's name from any public or lawful source, a state
cannot prohibit the media from publishing that name. To
do so would abridge the media's First Amendment rights.

Key Elements of the Debate Over Confidentiality

Part Five identifies six arguments which are most
often raised in the debate over the confidentiality of
juvenile record data: (1) publicity "rewards" eriminal
conduct; (2) publicity traumatizes erring juveniles; (3)
publicity deprives juveniles of opportunities for employ-
ment and other benefits; (4) publicity is inherently unfair;
(5) publicity promotes public safety; and () publicity

4
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promotes oversight and supervision of the juvenile justice

system.
Without trying to provide definitive solutions for

these arguments, the discussion suggests that the outcome
turns on three basic questions.

1. What kind of confidentiality and disclosure
policy is most likely to have a positive effeet on the
juvenile offenders' future conduct, and does the effect
depend upon the age of the juvenile or the extent and
nature of his juvenile record? Assuming that the goal is
to reduce juvenile recidivism and increase the chances
that juvenile offenders will become constructive members
of society, the key question is whether confidentiality or
disclosure promotes this goal.

Since it appears that disclosure policies may have
little measurable impact upon rehabilitation, it is appro-
priate to look to other factors in setting diselosure policy.

2. A second issue--quite apart from the future
conduct of juvenile offenders--is how much does the
publie (or segments of the public, such as criminal justice
agencies, licensing boards or employers) need to know
about specific juvenile offenders in order to assure the
publie's physical safety and confidence; and how much
needs to be known to assure society's efficient economic
operation; or the effective administration of juvenile and
criminal justice; or to assure productive statistical and
longitudinal research?

Here too, there are no dispositive answers. Certain-
ly there needs to be (and are) different disclosure policies
for different segments of the publie, depending upon the
criticality and nature of each group's needs for juvenile
record data and their accountability and reliability in
handling this data.

3. The third issue on which the juvenile confi-
dentiality debate turns is essentially a moral issue. Re-
gardless of the practical effects of confidentiality or
disclosure on juveniles or on society, is it fair and proper
for society to publicly brand a young person on the basis
of his misdeeds? While any opinion is subjective and
controversial, it appears that many observers still hold to

5
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the view that it is both unfair i
. . : and improper t i
:lt]lgmatlzg ch.lldren for their misdeeds-—-gt liast :oplltl)lr)lgcallz
e juvenile is "younger" rather than "older," and so long

as his misdeeds are not continua]l
re
a violent or heinous nature. y repeated or are not of

- Juvenile Justice Confidentiality Issues Needing Attention

in the 1980's

Perhaps this report's primar i i

: his y conclusion is that
exten.slve. anq dlt:flcult work lies ahead in framing a ne&:v
juvenile justice information policy for the nation. The

- discussion and analysis in this report suggest that the

following issues need attention.
1. Identifying the interests served by juvenile

" justice confidentiality. Specifi i
. » Specifically, policymakers need to
+ examine whether the principles of juvenile non-culpability

and rehabilitation have vitality and, if so, whether eonfi-

- dentiality promotes these prineciples.

2.  Defining the age of a j i
. gt Juvenile. It may be that
the traditional principles of juvenile justice—-ng’n-culpa—

‘ bility and rehabilitation--make sense when applied to 12-

year-olds but make less sense when applied to 17-year-

. olds.

ance 3.d Developing policies for the creation, mainten-
ones an ?1sclosure of Juvenile justice record information
y law enforcement agencies. Existing policies are more

* likely to cover juvenile coupt records j i
juv than juvenile polic
~ Tecords and, within the category of juvenile policé) recf

ords, far more likely to cover fingerprint records than

. harrative records.

4.  Developing policies for access to and for

. challenge and correction of juvenile justice records by

juveniles and theix: attorneys and parents and guardians.
. 5: Estabhshmg interfaces and connections be-
ween juvenile and adult record systems. Existing statu-

+ tory policies mandating the striet se 1 j 1
gregation of ju
, and adult records should be examined. g‘The interJfa‘;eemé?

juvenile and adult systems may promote statistical and

_ longitudinal research, may improve oversight and manage-




Mot brgpeeh

32

ey et 3 p i g d may
j ile and criminal justice institutions, an
lﬁ%ﬁoﬁ J;;ll‘;,eeneffec'cive implementation of first of?:‘enderé
l<):etreer offender and other innovat}(ve %rosicutzzzanl] il;s
i isting two-track sy .
sentencing programs. The existifg ack syste ity
n sharply criticized because it increases the p
lt)k?:t chror[:ig and serious juvenile offenders will reach the
tem with a clean slate. . -
adult SGyS ° Developing policies for _the Q1sclosure pf . ]u1
venile justice data outside of the 1uvemlfe t&lllr:ad jﬁ\rrlergil{]e?s
. tice systems based upon the nature o .
Ja‘ﬁélg(:ad cyonduct; its frequency; 1its cqntem.poraneousnesssé
the nature of the disposition; and the identity and purpo
ial recipient. . . . i
of the790tenstéa1ing gnd purging policies for ]u_vemle rec
ords An examination of the merits of existing pohclei
whio:h customarily require the j.méeniilse (’jc:)s c?-zsc?cl)rrll avzggas
issued pursuant to the judge : y .
?ﬁ'gfg aﬁtszomat[i)c and less discretionary sealing and purgm%'i
based upon the juvenile's establishment of a clean recor

period.
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PART ONE

THE PHILOSOPHY
OF THE JUVENILE JUSTICE SYSTEM

Part One of this report provides background for the
report's discussion of the handling of juvenile justice
information and describes the history and philosophy of
the juvenile justice system, identifying current forces
that are working to redefine that philosophy. Part One
discusses these developments in terms of their effect
upon the handling of juvenile justice records.

There are two chapters in this part. The first
chapter recounts the history of the juvenile court system,
and describes the development of the twin principles upon
which the system has rested: (1) the non-criminal respon-
sibility of juvenile offenders; and (2) the desirability and
practicability of rehabilitation for juvenile offenders.
The chapter concludes that both of these principles man-
date confidentiality in juvenile justice records.

Chapter Two identifies and analyzes the current
forces that are causing a re-examination of the dual
principles of non-culpability and rehabilitation and there-
by creating demands for a relaxation of confidentiality
standards. The chapter discusses the amount and nature
of juvenile crime and identifies recent changes in the
juvenile justice system that have been wrought by
Supreme Court decisions and by state legislation. The
conclusion is that the basis for juvenile justice confidenti-
ality has changed and that the level of confidentiality in
the juvenile justice system, at least for "older" juveniles,
will soon be no greater than the level of confidentiality in
the adult criminal justice system unless proponents of

juvenile justice confidentiality are successful in identify-
ing compelling and distinet societal interests served by
juvenile justice confidentiality.

9
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Chapter One

THE HISTORY AND PHILOSOPHY
OF THE JUVENILE JUSTICE SYSTEM

The following briefly recounts the history and phil-
osophy of the juvenile justice system in America. It
describes the successful efforts by reformers at the turn
of this Century to create a separate system of justice for
juveniles based on the complementary principles that
juveniles are not criminally responsible for their wrong-
doing and that such juveniles ean and should be rehabili-
tated. These principles of non-culpability and rehabilita-
tion created a compelling demand that juvenile justice

records be kept confidential.

History of the Juvenile Court

When the English system of courts was transplanted
to this country, it included the chancery court; and
chancery courts, as courts of equity, were charged, among
other things, with the protection of wayward or delin-
quent children. However, chancery courts did not have
jurisdiction over children who were accused of commit-
ting serious criminal acts. Throughout the 19th Century,
children who committed serious criminal acts and who had
reached the age of criminal responsibility (seven at com-
mon law and ten in some states) were tried as adults.® As
population and urbanization increased so too did juvenile
crime, and with it the frequency and severity of juvenile
punishment.

By the end of the 19th Century reformers were
calling for a separate system of juvenile courts to deal in
a more humane, less criminal and presumably more effec-
tive menner with this growing problem. The kind of
incident which incited reformers' wrath is chronicled in a
New Jersey court opinion captioned State v. Guild,

11
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published in 1828.5 A 12-
_ 828. year-old boy nam i
was tried for killing a woman named 3(,Dathex('aicx]u;I %rg:lie(s}.mf

jury found him guilty of murder
and he wa

death:A ;l‘he bloy was subsequently hanged. s sentenced to

. early as 1869, Massachusetts adopted

i [3 k-] ' a t
ggg?t ret;;ulrea that an officer of the S'E’ate Boir&:itu;?
juvenilis e"t%re;:onttecatt t4&;111 criminal proceedings involving

; e juvenile's interest." I
another Massachusetts statut i . el
as tablished special i
of the eriminal ¢ uventl i arate domcors
and rocanmiy ourts for juveniles with Separate dockets
In 1899 the Iilinois Legi i

. : gislature established the fi

;rll]t;lr:tlgtzgga;%eﬁ gn(c]i lltr}:deépeﬁdent juvenile court sysetefrlrlx‘sg
e at all juveniles, wheth .
of conduet which would not b iminal “an adult suen
e criminal for an adult
as truancy, or conduct which w imi % done o
ould be eriminal if d

an aduit, were to be handled b vty b
8 ] : y the same court.
cgi%;cljgﬁstia‘fezgilg?e !'J»e‘:j ltnfom:]zal and non-public u;tecorléz
_ » chi n detained apart from adults -
tion staff appointed. In short, children were ﬁ:tp::bl?e

treated as crimi .
pubbit inals nor dealt with by the process used for

Purposes of Juvenile Court Reforms

Two purposes were to be s
_ . : erved by these
z:frsntl’mtalllse g:\;eur:ilsh ct%urts fwould not stigmyatize ch;‘lilt;%l;lm:s.
. em for criminal conduct. A i
to this theory of non-culpabili 1 . neither the
: pability, children ha i
understanding nor the criminal, i aulte, Thas
: tive of adults. T
they cannot form the criminal j ton the courts o
tent, what the t
the mens rea, that is necess v 'eri lpahilty.
' . ary for criminal culpabili
Of course, children ma il ser:
( . y actually commit erimi
but--much like the insane i 3 not be ot
: 1 1] _ -~ children should not b -
?Sldcta;:ctl g;;]lllltd); eorf c;xgrg;ens.l.]?hatthfollows from this at?af;srils
' - Ike the insane--should
pumslllc‘ag for acts that they neither understand nor ig:)etn(? °
trom & : i‘?;;cznd ?futfos;l%f tll:e reforms follows naturalfy
St. child who commits a erime i
culpable and is not to be punished then how shonlxlées;iig(t);
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react to this event? The answer is treatment. Children
who have committed anti-social or criminal acts are
thought to need treatment and rehabilitation. Since
children are impressionable, malleable and not yet
hardened to the criminal life, they are considered perfect
candidates to respond te such treatment.

The Supreme Court has described the early concep-
tion of the juvenile court as a paternal, noncriminal
process. "The early conception of the Juvenile Court
proceeding was one in which a fatherly judge touches the
heart and conscience of the erring youth by talking over
his problems, by paternal advice and admonition and in
which in extreme situations, benevolent and wise institu-
tions of the state provided guidance and help, to save him
from a downward career."!

The fervor with which many courts, even well into
the middle of this century, proclaimed that juvenile court
proceedings were noncriminal and aimed at treatment and
rehabilitation of the erring youth is illustrated in these
remarks by & Pennsylvania court.

"The proceedings [in juvenile court] are not
in the nature of a criminal trial but constitute
merely a civil inquiry or action looking to the
treatment, reformation and rehabilitation of
the minor child. Their purpose is not penal but
protective--aimed to check juvenile delin-
quency and to throw around a child, just
starting, perhaps, on an evil course and de-
prived of proper parental care, the strong arm
of the State acting as parens patriae. The
State is not seeking to punish an offender but
to salvage a boy who may be in danger of
becoming one, and to safeguard his adolescent

life !

Many of the original juvenile court acts at their
inception did not provide for the confidentiality of juven-
ile court proceedings or records.!? A comprehensive
survey in 1920, for example, found only seven states
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which banned the publieation of infor i j -
ile court proceed’i’ngs.(r'g However, ;Egéhg?eat;%ﬁtjugﬁg-
ponents soon came to appreciate that confidentiality was
essential. The two basic principles of the juvenile justice
system-—-non-culpability and rehabilitation--generated
strong.pr.essures for confidentiality: non-culpability be-
cause 1t is unfair and inappropriate to brand a child as a
grlmma!; and rghabilitation because such branding inter-
Ssztia:t;v.lth a child's rehabilitation and reassimilation into
A law review commentary published in 1
peak. of the juvenile justice retym?m movement,9 Oe&:c,p?;ir?e]g
the importance that confidentiality plays in the imple~

mentati \ Y, o
tat?o:.tlon of the theories of non-culpability and rehabili-

"To get away from the notion that the child i
to be dealt with as a criminal; to save it flr(i)rlrf
the. brand of eriminality, the brand that sticks
tp it foxj life; to take it in hand and instead of
first stigmatizing and then reforming it to
protect it from the stigma--this is the work

which is now being accom lished
juvenile courts] n.lg p . [by the
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Chapter Two

RECENT DEVELOPMENTS AFFECTING
JUVENILE JUSTICE PHILOSOPHY

This chapter provides a statistical profile of the
current frequency and nature of juvenile crime and points
out that the public believes that a juvenile crime wave is
underway. This perception has led to appeals for an end
to special provisions for juvenile confidentiality.

At the same time, and perhaps for the same reason,
the courts and the legislatures have cast critical eyes on
the philosophical underpinnings of the juvenile justice
system. The concepts of juvenile non-culpability and
rehabilitation are being challenged by those who believe
that juvenile offenders should be made criminally re-
sponsible for their wrongdoing. This rethinking of the
philosophy and goals of the juvenile justice system in-
evitably undermines support for juvenile justice confiden-
tiality.

If juvenile records are to continue to be subject to
stricter confidentiality standards than adult eriminal his-
tory records, proponents of juvenile justice confidentiality
will have to identify and justify the societal interests
served by such confidentiality.

The Frequency and Character of Juvenile Crime

The incidence and nature of juvenile crime is a
complex subject that resists quick judgments or sensation-
al conclusions. Numbers and percentages alone do not tell
the whole story. Still, by any standard, the numbers and
percentages are startling.

In 1979, juveniles up to 18 years of age accounted
for about 20 percent of all violent crime arrests, 44
percent of all serious property crime arrests and 39
percent of all overall serious crime arrests (up from about
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20 percent in 1965).'® Juveniles aged 10 to 17 constitute
13.6 percent of the total population. When the statistics
for youthful offenders (ages 18-20) are added in, the
percentages are even more sobering. In 1979 children and
youth ages 12 to 20 accounted for 38 percent of all
violent crime arrests, 62 percent of all serious property
crime arrests and 57 percent of all overall serious crime
arrests.!®

When actual numbers are substituted for percent-
ages the statistics become still more dramatiec. In 1980
the FBI reported approximately 9.7 million total arrests,
of which approximately 2.1 million were juveniles aged 10
to 17. According to self-reporting surveys, each year
males age 12 to 18 commit 3.3 million aggravated
assaults, 2.5 mllhon grand thefts and 6.1 million breakings
and enterings.!” The numbers for crime in the schools
are also staggermg. An estimated 282,000 students are
attacked at school in a typical one-month period, and an
estimated 5,200 teachers are physically attacked at
school each month

Disagreement exists as to whether juvenile erime is
presently on the increase or in decline. However, the best
judgment of experts is that juvenile crime increased
significantly from 1960 through 1975 and, at least as to
v1olent crime, has perhaps decreased modestly since that
date.!® What is known with more certainty is that,
despite fluctuations in the juvenile crime rate, a substan-
tial percentage of violent, random street crime--the
crime which so terrorizes and marks our society--and an
even higher percentage of crimes against personal proper-
ty, are committed by the young. As one commentator has
said, "[Clrime in the Umted States is prlmarlly the
province of the young. n20 And, as regards crime by the
young, it is primarily the province of males rather than
females; disproportionately minority youth rather than

white youth (especially as to violent crime); and youths

from pocr backgrounds, rather than from middle class
backgrounds.?!

16
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Public Perceptions, and Demands for Relaxation of
Juvenile Confidentiality

Perhaps the real conclusion that should emerge from
any discussion of juvenile erime statisties is not so much a
statement about the incidence or nature of juvenile
crime, as it is about the publie's perception of the
incidence and nature of juvenile crime. Most experts
agree that the media and the public perceive that a
juvenile "crime wave" is underway, and in some areas a
virtual "reign of terror" by armed and dangerous juveniles
and youth gangs.2?

Given this perceived epidemic of juvenile crime, it
is no surprise that criminal justice officials, political
figures and the public are calling for tougher measures
against juveniles, including a relaxation of secrecy stand-
ards. Indeed, as long ago as 1957, J. Edgar Hoover issued
a rousing call for a relaxation of juvenile confidentiality
strictures.

"Gang-style ferocity--once the evil domain of
hardened adult criminals--now enters chiefly
in cliques of teenage brigands. Their indi-
vidual and gang exploits rival the savagery of
the veteran desperadoes of bygone days."

* k ok

"Publicizing the names as well as crimes for
public scrutiny releases of past records to
appropriate law enforcement officials, and
fingerprinting for future identification are all
necessary procedures in the war on flagrant
violators regardless of age. Local police and
citizens have a right to know the identities of
the potential threats to public order within
their communities."??

In 1982, Martin Guggenheim, a professor of family
and juvenile law at New York University Law School, said

17
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in an interview that a relaxation of confidentiality provi-
sions is "long overdue." "We should eliminate confidenti-

ality" he said. "It has been a protection for terrible
abuses."?" According to crities like Professor Guggen-
heim, the theory of confidentiality does not apply to the
tougher juvenile criminals of today.

Even juvenile court judges have begun to call for a
reform and balancing of confidentiality laws in the face
of the supposed rising tide of juvenile crime. At a recent
symposium James J. Delaney, a juvenile and family court
judge from Brighton, Colorado, expressed the view that a
juvenile who commits a crime forfeits his rights of
privacy--in just the same way that adult offenders forfeit
their right of privacy.

"When a juvenile steals an automobile and
wrecks it, does he still have the same right to
privacy as another who does not offend?"

* ok &

"[W]e must address the issue of juvenile ree-
ords and confidentiality with reason. There
must be a balancing of rights and obligations,
on the part of both the juvenile and soci-
ety."25

Judicial Challenge to the Juvenile Justice Philosophy

The increase in the amount and severity of juvenile
crime has also led scholars, and eventually the courts and
legislatures, to take a skeptical look at the basic prinei-
ples of the juvenile justice system--non-culpability and
rehabilitation. As long ago as the mid-1950's some
commentators were beginning to ask tough questions
about the wisdom and efficacy of the juvenile justice
philosophy. The Annual Survey of American Law for 1954
cited the increasing crime rate among juveniles and noted
that this had "given impetus to those who would call for a
soluticn in terms of strict retribution and deterrent
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penalties." It predicted that "[A] sharp clash of di-
vergent penal philosophies may well be in the offing."?®

By the mid-1960's the Supreme Court had begun to
react to the percussion of the public policy debate. The
Court worried that the juvenile court process offered
juveniles the worst of both worlds. Juveniles were
deprived of the constitutional protections provided to
defendants in eriminal proceedings and yet they seemed
to receive little of the rehabilitative treatment supposed-
1y provided by juvenile courts.?”

In 1966, in a case called Kent v. United States, the
Court issued the first of a series of landmark decisions
that, when completed, would reform the juvenile justice
process so that it more closely resembled the criminal
justice process. In Kent, the Supreme Court considered
whether certain procedural safeguards should be met
before a juvenile court could transfer a 16-year-old
accused of foreible entry, robbery and rape to an adult
court.

The Court decided that, "[W]hile there can be no
doubt of the original laudable purpose of the juvenile
courts, studies and critiques in recent years raise serious
questions as to whether actual performance measures well
enough against theoretical performance to make tolerable
the immunity of the process from the reach of the
consitutional guarantees applicable to adults."?® Kent,
affirmed that juveniles have a right to counsel in juvenile
proceedings; provided for a right to a hearing before a
juvenile court waives jurisdiction; and provided for a right
of access by the juvenile's attorney to records relied on by
the court.

In Kent, and the decisions which followed during the
period 1966 to 1975, the Supreme Court required juvenile
courts to provide juveniles with most of the basic consti-
tutional rights and protections which applied in adult
criminal prosecutions.?’ In re Gault, (1967) reaffirmed a
juvenile's right to counsel; provided a right to notice of
charges; and a right to confront and cross-examine wit-
nesses.’® In re Winship, (1970) held that juvenile courts
must use the "beyond a reasonable doubt" standard applic-
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able to adult criminal proceedin i
. \ r ! gs to make a determina-
tion gf a juvenile's "guilt."*! Breed v. Jones, (1975) h?atlld
that Juvenile courts must adhere to the double jeopardy
Erotegtlons offered by the Fifth Amendment.?? Indeed, by
hg time that the Supreme Court was done, juveniles
:g{gged.e\{etg é‘etgeral constitutional protection afforded
ult criminal defendants, except t ifi i
2 jury teial 13 ) pt the unqualified right to
The Supreme Court's message in these
. T cases was
quite simple. .The Court was saying that if, as a practical
{natter even 1?‘ not in theory, juveniles were being pun-
ished by juvenile court dispositions, then juveniles should

enjoy the same constitutional, procedural protecti -
joyed by adults. » P protections en-

Judicial Challenges to Juvenile Justice Confidentiality

__As the conception of the juvenile cou -
criminal, rehabilitative process Jfaded, it w;; ?g gengg--
pected th'at the concept that juvenile records must be
kept confidential in order to foster these concepts would
also fade. Not surprisingly, the Supren‘1e Court's chal-
lenge. to patgrnalism in the juvenile courts included a
skeptlpal review of juvenile justice confidentiality. In
1967 in In re Gault, the Supreme Court expressed con-

siderable cynicism about the reality, if >
confidentiality. ¥, if not the wisdom, of

'.'As the Supreme Court of Arizona phrased it
in the pr.esent case, the summary procedures
of Juvenile Courts are sometimes defended by
a statement that it is the law's policy to hide
youtpful errors from the full gaze of the
public and bury them in the graveyard of the
forgot.ten past. This claim of secrecy, how-
ever, is more rhetoric than reality."®"

In every instance over the last 20 years in which

juvenile record confidentiality has conflicted with anoth
. . - er
constitutional right, the Supreme Court has said that
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confidentiality must recede. In Davis v. Alaska, for
example, the Supreme Court held that an adult defendant,
who had been prosecuted for grand larceny and burglary,
had been denied his constitutional right of confrontation
by a lower court's protective order which prevented him
from cross-examining a prosecution witness who happened
to be a juvenile, The lower court issued the order because
the defendant's cross-examination would have revealed
that the witness was on probation from a juvenile adjudi-
cation of delinquency. The Court rejected the State's
argument that the secrecy of these juvenile records must
be preserved in order to further the "rehabilitative goals
of the juvenile correctional procedures."*® The Supreme
Court concluded that '"the State's policy interest in pro-
tecting the confidentiality of a juvenile offender's record
cannot require yielding so vital a constitutional right as
the effective cross-examination for bias of an adverse
witness."3®

In Oklahoma Publishing v. District Court,?’ and
Smith v. Daily Mail Publishing Cp., ° the Supreme Court
held that a court order and a statute, respectively,
prohibiting the publication of a juvenile defendant's name
and photograph or name only, was an impermissible viola-
tion of the First Amendment. In both cases the media had
lawfully obtained the name and photograph of the juven-
ile, and thus in both cases this information was already in
the public domain. Although neither decision holds that
the media has a right of access to juvenile court proceed-
ings or records, both do hold that once information is
lawfully obtained by the media, the First Amendment
interest in a free press must prevail over the interest in
preserving the anonymity of juvenile defendants.

"The sole interest advanced by the State to
justify its eriminal statute is to protect the
anonymity of the juvenile offender. It is
asserted that confidentiality will further his
rehabilitation because publication of the name
may encourage further antisocial conduct and
also may cause the juvenile to lose future
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employment or suffer other consequences for
this single offense. The important rights
creaped by the First Amendment must be
considered [and] must prevail over the state's
interest in protecting juveniles..."3?

These decisions do not mean that the Supreme Court
has abandoned an interest in upholding the confidentiality
of juvenile proceedings or records. And indeed, in virtu-
ally all of its juvenile justice decisions the Court has
aclgnowledged the importance of confidentiality, even
while holding that confidentiality does not prevail over
othe.:r. constitutional interests." However, what these
d_ec§s1on§ do demonstrate is that the concept of confiden-
t}ahty, like tpe concepts of non-culpability and rehabilita-
tion from whiech it partly springs, is no longer sacrosanct.

Empirical and Legislative Chall J i i
Pho v enges to Juvenile Justice

Qf course, the judiciary is not alone in challenging
the principles of the juvenile justice system. Empirical
studies seem to bear out that rehabilitative efforts aimed
at Juvenile offenders have not worked very well, Studies
of juvenile recidivism are admittedly inconelusive, and
they are hampered by the fact that confidentiality poli-
cies .1mpe<?e the combining of juvenile justice and adult
criminel [ustory records.*! However, even some consery-
gtlve.estlmates indicate that about 35 percent of the
Juveniles found to be delinquent are subsequently found
dglmquem_: for another offense. Other juvenile recidi-
:gzné Osg;cll‘lce:nif}&w much higher rates, sometimes exceed-

In any event, there are two points on which nea
everyone agrees: (1) present juvenile recidivism rates eﬁg
a!armmgly_ high; and (2) juvenile offenders seem to have
higher recidivism rates than do adults.** Certainly many
's;md pr_obably' most juveniles who have experienced thé
benefit" of juvenile courts and corrections treatment are

not thereby rehabilitated and man i
crimes. y commit subsequent

22

26-731 0 - 84 - 4

a U VUU U



46

Recent Legislation Authorizes Punishment of Juvenile
OfTenders

reasing numbers of experts are also questioning
whethI:rcrehabi%itation even ought to be the system'slgo%t
It has been argued that quemle offenders shog. e
considered eriminally responsible; that'they have a 1_'1% v
to punishment and to be spared. the 1na_ppropp1ate 1cr]1 go_
vention, manipulation and exercise of discretion E:)ql't o
minion that comes with attempts to treat and rehabilita
Juvem}ﬁ%enile justice legislation adopted in Washmgt_cal]
state in 1977 calls for "punishment comr_n_ensgrateffmd_
the age, crime and criminal hi.story of the !uvemle offen :
er.! Commentators at a national symposium on ]uver}clh 2
justice in 1977 noted the sharp contrast b?'tw:et?lita—
"punishment" language in this stat.ute. angi the ret abi
tive" language in traditional juvenile justice statutes.

"This statute stands in contra:st tp tl)e more
common and traditional juvenile Justlce.s.ta—
tutes which stress treatment and rehabilita-

tion."*®

They conclude that the Wa}s]hington st:tclle'e 7J'mdlc:altes that
" appears to have occurred. . .

: gre%t]: };'r:)%veingp %Opularity of 'the ngtion that ]uverglgs
should be punished for their crimes 1S also rgﬂicged ;r;
recent legislation which permits juveniles to be irie o
adults at an increasingly young age. .In tt}e same yea§ ot
Washington state amended its legislatlion, f{ew dorthe
legislature responded to urgent calls from police an

i i i The New
blic for help in combatting teenage crime. \
E;'uork legislatgre amended its juvenile code to permit

children 15 or over to be tried for homicides as adults.

i Jersey amended its
More recently, in July, 1982, New _al :
algeady stricty,juvenile justice code to.per.mlt juveniles 14
years old and older to be tried as adults In cases such as

murder, kidnapping or sexual assault. |
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Of course, not everyone is happy with this approach.
The National Council on Crime and Delinquency sharply

criticized the New Jersey law. They condemned the adult
trial provisions stating that they were adopted,

"...in spite of the fact that there is no evi-
dence that the adult correctional system
works either to deter crime or rehabilitate
offenders. In its present overcrowded and
crisis-ridden condition, it is doubtful that the
adult system can offer the juvenile offender
much more than confinement at best and homo-
sexual rape and other brutality at worst.">*

Supreme Court Reforms and Legislation Change the Per-
ception of a Juvenile "Conviction"

Ironically, the notion that juveniles should have
criminal responsibility for their wrongdoing has received a
boost from the Supreme Court's juvenile justice reforms.
By extending many of the adult criminal due process
protections to juvenile trials, the Court has imbued the
juvenile trial with the elements of fairness, impartiality
and dispositiveness customarily associated with adult
trials. Thus, when a juvenile is found delinquent today
there is reason for confidence in the fairness and accur-
acy of that judgment.

If juveniles are tried by standards that were prev-
iously only used when making determinations of criminal
responsibility, and' if the juvenile is found "guilty" accord-
ing to such standards, then it is easier to argue that the
consequences of a juvenile's conviction--including the
recordkeeping consequences-- should be the same as the
consequences of an adult conviction. In the adult system,
conviction record information is largely available to the
public on the theory that conviction records, unlike arrest
records, are a reliable indicator of wrongdoing; that the
criminal has "waived" his right to privacy in that data;
and that, in any event, the public interest in those who

violate society's laws outweighs the offender's privacy
interest.
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Increased confidence in the reliability of juvenile
delinquency adjudications makes it more attractive to
argue that the waiver and public interest considerations
which apply to convietion records should apply, as well, to
juvenile delinquency records. Not surprisingly, this
change in the perception of the meaning of a juvenile
delinquency adjudication has led to recent changes in
state juvenile justice record statutes. Prior to 1975,
juvenile justice statutes seldom distinguished between
juvenile "arrest" and delinquency records. Both enjoyed a
similar, high degree of confidentiality. However, over the
last ten years, seven states--Alaska, Delaware, Georgia,
Mississippi, Nevada, New Jersey and Pennsylvania--have
modified their juvenile codes to authorize the public
release of the names and delinquency record dates of
juveniles adjudicated delinquent who either have a prior
record or who have committed a serious offense.

Basis for Confidentiality May be Re-examined

In summing up the findings of the 1977 national
symposium, the commentators coneluded that the sympo-
sium indicates that the traditional principles of non-
culpability and rehabilitation are losing currency. Speci-
fically, they identified, among other things, the following

developments:

1.  The doectrines of non-culpability and rehabili-
tation are under serious attack, both from the
courts and from state legislatures.

2.  The idea of "punishing" juveniles is being ser-
iously reconsidered.

3.  As America's population ages, and as elderly
citizens are victimized or fear being vietim-
ized by juvenile erime, the incarceration of
juvenile offenders is likely to become increas-

ingly popular.’?
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Because confidentiality i i i
e c1ally In our society is seld
qust;flable as an end in itself, proponents yof° juvenglrg

offenders is warranted; presumabl i i

( rantec y because confi -
lty.fosters rehabilitation and because efforts at rgﬁggiﬁ-
tation are de_s1rab.1e and realistic. In the absence of such
a demonstratlon, it is likely that juvenile justice records
or at least those that pertain to "older" juveniles wili
eventually be subject to the same confidentiality s’tand-
ards that apply to adult criminal record information. In

purpose, practicability and effect of confidentialitv i
Juvenile justice proceedings and records. entiality in
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PART TWO

THAE CREATION AND MAINTENANCE
OF JUVENILE JUSTICE RECORDS

This part of the report deals with both law and
practice as they affect the creation and maintenance of
juvenile justice records.

Chapter One describes the way in which police
departments create and maintain records about their
contacts with juvenile suspects and offenders. The chap-
ter concludes that the creation and maintenance of juven-
ile records by the police remains an informal act in which
police agencies have significant diseretion. To date, state
legislatures have not dictated the circumstances under
which police agencies can create a juvenile record, nor
have they set standards for the content of those records
or the amount of time or circumstances under which they
must be maintained.

However, most legislatures have set standards for
the fingerprinting of juveniles. In so doing, legislatures
greatly influence the use and sharing of juvenile data
because in most adult criminal history systems finger-
prints are required to obtain or, at least, to verify
juvenile history data.

Chapter Two describes the way in which juvenile
courts create and maintain records about their contacts
with juvenile offenders. The chapter includes a brief
description of how the juvenile courts operate, and de-
seribes the types of records customarily created by juven-
ile courts and the role of state law in setting standards
for such recordkeeping. Lastly, the affect of state
statutes which forbid the co-mingling of juvenile and
adult records are discussed.
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Chapter One
LAW ENFORCEMENT AGENCY RECORDS

This chapter describes the way in which i
departmel}ts customarily create andy maintain rgc()g;(é:
al?out .thelr contacts with juvenile suspects and offenders.
Hls'torlca]ly, the courts and legislatures have given the
pthe almost unfettered discretion to create and main-
tain any type of information about juvenile suspeets or
allegeéd offenders. The result has been a very informal
§ysten} prpducing records which are an amalgam of adult
;ﬁ\;est;]gatlvel anc:j arrest records. The courts and legisla-

€S have placed restraints on t
dissomive bl My hese records only at the.

The legislatures' only significant intervention to
date has been to regulate the creation and sharing of
Juven;le fingerprint records. However, regulation of the
creation and use of fingerprint records is critical. In
modern, adult justice information systems fingerprint

records are essential for the location and verification of
record entries.

Discretica to Create Records

_ Historically, law enforcement agenci
wide discx:etion to create and maintaiﬁg recc?:dsh?)‘t"etl?:ig
gon‘tact‘ with juveniles. Police discretion to create juven-
11'e Justice records is merely an extension of their discre-
tion to apprehend and refer to juvenile court juveniles
yvho are engaged in criminal or anti-social acts. While
Juvenile codes in many states instruet police agencies that
they can only "take into custody" juveniles, not "arrest"
th(:m, aqd can only "refer" juveniles to juvenile courts,
Sgcagﬁzl'::gr.xs or book them, this is merely a change in
. Juve:nile codes in most states do not disturb tradi-
tional police discretion to determine whether a juvenile
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should be taken into custody and, once in custody,
whether he shouid be released or formally referred to
juvenile court.®® Furthermore, juvenile codes in the vast
majority of states do not restrict police discretion as to
whether to create a record of their contacts with juven-
iles, nor do juvenile codes tell police what to put in those
records.

According to commentators, five variables usually
affect whether a police department establishes a record
about a particular juvenile contact: (1) the severity of
the act; (2) community attitudes; (3) the juvenile's past
conduct; (4) the police officer's background and tolerance;
and (5) the juvenile's demeanor after being arrested.’ A
survey done in 1970 of the New York City Police Depart-
ment's dealings with juveniles found that the "interplay
between the juveniles' attitude and the police officers'
background and tolerance" is the principal factor in
determining whether the officer makes a permanent rec-
ord of his contact with a particular juvenile.’® If a police
agency decides to make a record of the "arrest," "deten-
tion," or other contact, the agency typically completes a
card containing spaces for various items of personal
identification; a description of the incident; the date of
the occurrence; and any subsequent disposition.”’

Customarily, the space for disposition information is
never completed. According to estimates, between fifty
and eighty percent of aill juveniles taken into custody are
immediately released or otherwise handled within the
arresting agency.®® Even when a juvenile is subsequently
processed by a juvenile court, the police department is
not likely to receive or record the disposition. At
present, not one state juvenile code requires law enforce-
ment agencies to include dispositions on juvenile justice
arrest or detention records.

In the absence of statutory restrictions, the courts
have affirmed that the police have broad diseretion to
create and maintain juvenile records. In Monroe v.
Tielsch, the Washington State Supreme Court refused to
order a police department to purge juvenile arrest rec-

ords, citing the department's legitimate interest in those .

records.
30
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"Thus in dealing with juveniles who are fre-
queptly as mobile as any other part of our
soclety! law enforcement officials should have
the assistance of the past involvement of the

juvenile with offenses as reflected by ar-
rests.n®d

Other courts have reached the same conelusion,

"But in the absence of statute, discretion in
the matter belongs to the police. Since they
are responsible for our safety, it is for them to
decide whose identification papers will be apt

to asssist them in the performance of their
duty."®?

In Dugan v. Police De artment, City of Camden, a
New Jersey Superior Court upheld the right of a police
Flepartment to maintain records of juvenile arrests which
included the particular charge on which the juvenile was
arrested. The Court found that statutory and constitu-
tional challenges to this authority were without merit,®!
In Cuevas v. Leary,®? decided by a federal Distriet Court
in 1970, a determined challenge by New York legal aide
attorneys led to restrietions on the New York Police
Department's use of juvenile detention reecords (called
Y.D.-1 cards). The legal aide attorneys charged that
many police officers cited youngsters on a Y.D.-1 card for
any type. gf investigative or intelligence contact, with
little .vemflcation that the particular youngster had done
anythmg wrong. The informality of the system allegedly
leq to inconsistencies, inaccuracies, and ultimately, un-
fairness. ’

. The District Court declined to restrict police dis-
crepon to create Y.D.-1 cards. However, the Court
dec}ded that these cards were analogous to adult investi-
gative records and not so analogous to adult arrest
records and, accordingly, the Court approved a settlement
:Nhereby the police were restricted from sharing the Y.D.-
1 cards outside of the Department.
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Fingerprints and Photographs

The only aspect of the creation and maintenance of
juvenile justice records by law enforcement agencies
which is customarily subject to statutory regulation is the
fingerprinting and photographing of juveniles. Of course,
whether or not a juvenile can be fingerprinted, and the
prints retained in police files, has a very significant
impaet on the availability and accessibility of juvenile
records. Fingerprints are essential for searching record
systems, for matching records to record subjects and for
use in investigations. _

The Federal Youth Corrections Act states that
unless a juvenile is prosecuted as an adult, the Ilaw
enforcement agency which takes the youth into custody--
typically the United States Marshal's Office or the FBI--
cannot take the youth's fingerprints or photograph unless
the agency first obtains the written consent of the
judge.”

Many state juvenile codes also prohibit or restrict
the fingerprinting of juveniles and impose restrictions on
the use and disposition of these prints. Provisions of this
Kind. are included in the laws of Alabama, the Districet of
Columbia, Georgia, Illinois, Indiana, lIowa, Kansas, Mon-
tana, Nebraska, Nevada, New Jersey, New York, North
Dakota, Oregon, South Carolina, Texas, Vermont, Virginia
and Wyoming.

Most of the statutes are similar. They prohibit
agencies from taking a juvenile's prints unless he is at
least an adolescent and he has committed a serious
offense. In addition, many of the statutes prohibit
agencies from mixing juvenile and adult prints and require
the agency to destroy the prints once the juvenile reaches
adulthood, at least, if the juvenile has established a "clean
record" period beforehand.

Iowa's statutory fingerprint provision is fairly typi-
cal. It provides that a juvenile taken into custody by a
criminal justice agency may not be fingerprinted unless:
(1) the juvenile court waives jurisdiction so that the
juvenile can be prosecuted as an adult; or (2) the juvenile
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is 14 years of age or older and charged with an offense
that would be a Felony if committed bgy an adult. Finger-

prints of juveniles are required to be kept separate from
those.of adults and may not be placed in the state central
repository which contains adult criminal records nor sent
to any federal fingerprint repositery.

_Under Iowa law access to fingerprints of juveniles is
limited to peace officers when necessary for the dis-
9harg_e of their official duties or when ordered by the
Juvenile court in individual cases when inspection is
"nepessary in the public interest." If no petition alleging
delinquency is filed or if the outcome of the juvenile
court proceedings is favorable to the juvenile, the finger-
prints must be removed from the file and destroyed. Even
if the juvenile is adjudicated delinquent, Iowa requires
that the prints must be destroyed when he or she reaches
21 years of age, provided that the juvenile has not been
thq subject of a delinquency adjudieation or conviction of
a felony or aggravated misdemeanor since the juvenile
attained 16 years of age.

The only flexibility in Iowa's statutory scheme, and
the scheme in many other states, involves latent prints
which are found in an investigation. If latent fingerprints
are found during the investigation of a crime and a peace
officer has reasonable grounds to believe the prints are
thpse of a particuler juvenile, the juvenile may be finger-
printed without regard to age or the nature of the offense
"for imr.nediate comparison” with the latent prints. If the
comparison is negative or the juvenile is not referred to
the court, the fingerprints must be destroyed immediate-
ly. If the comparison is positive and the child is referred
to the court, all copies of the fingerprints must be
delivered to the court for disposition.

_ Nevada's statute is very similar, except that juven-
iles under the age of 14, charged with offenses that would
be_ felonies if committed by adults, may be fingerprinted
with court approval. Nevada also permits fingerprints of
Juveniles to be sent to the state criminal record reposi-
tory and to the FBI if the juvenile is found to have
committed an offense that would be a felony if commit-
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ted by an adult. Such fingerprints are to be maintained in
files separate from Nevada's adult files, subject to special
security precautions, and are to be available only for
comparison purposes in the investigation of crime. The
Nevada law also authorizes the taking of prints for
comparison with latent prints.®®

New York's family court statute includes detailed
provisions for juvenile fingerprint records. A juvenile
may be fingerprinted by a police agency if he is at least
13 years old and is charged with an offense that if
committed by an adult would be a class A, B or C felony,
or is at least 11 years old and is charged with an offense
that would be a class A or B felony. All copies of such
fingerprints must be forwarded to the state central record
repository and no copies may be retained locally. -

If the juvenile court adjudication is favorable to the
juvenile, the family court must order the repository to
destroy the fingerprints. 1If, on the other hand, the
juvenile is adjudicated delinquent for an offense that
would be a felony if committed by an adult, the prints
may be maintained by the repository in a special juvenile
file, ' If the juvenile reaches age 21, or 3 years after the
adjudication, the fingerprints must be destroyed, if there
has been no intervening conviction of a criminal offense.
Importantly, if the subject is convicted of a criminal
offense before the prints are destroyed, the juvenile file
is transferred to the repository's adult eriminal file and
becomes available as part of that file.

Because so many states prohibit local police agen-
cies from sending juvenile fingerprints to the FBI, the
Attorney General's Task Force Report on Violent Crime
calls upon the Attorney General to encourage states to
take appropriate steps to make juvenile fingerprints avail-
able to the FBL.’® New Jersey has recently done just
that. Its new juvenile offender law adopted on July 23,
1982, permits the fingerprinting and photographing of
most juvenile offenders and establishes a central registry
of juvenile offenders for the exchange of prints and
information among law enforcement agencies, including
the FBL®’
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Chapter Two
JUVENILE COURT RECORDS

their contacts with i i
; _ ' Juvenile offenders,
begms‘wnth a brief description of the size a
operq?on oflthe juvenile court system.
uvenile court records, unlike juvenile i
olice -
ﬁfdi;ozie Siic)tizlyt;egulated by legislation and L::ourt rﬂflg |
ere are two types of juvenil ,
records: legal records, which f ribe the
; : . ormally describe th
Juvenile's experience in ’the court; e cords,
which contain information abo he juve 16's baokr s,
onta ut the juv !
and subjective, evaluative informatioxji. enile’s background

In ‘most states, statute law requires that an indi-

The chapter
nd manner of

problems for the effective implementation of fi(:';:actj‘f

fender and othep innovati i
' ative sentencing . rogram
3;3(?::1<silrv1vgitgp§n on:ja'sd point of view, eit%el? pxs)videsé iﬁlcllcii-’-
_ needed second chance i 1
opportunity for a second eriminal careec;l: = Tneppropriate

The Juvenile Court System

There are approximatel ] 1
. y 2,800 juvenile courts i
;Jt?tllfggizsetdatg;'“t tMost of these courts are creafeiln ;23
Or State statute, although the
municipal or county based I’n most st wenile oty
have & compro Y . ost states juvenile courts
gle of relationships with
local agencies. The i 1 ity to fumtior s
. Juvenile courts' ability to f ion i
usually dependent on fiseal and inistrative roscumme.
. administrative
provided by both state and local il
Drov _ Ifare and erimi
Justice agencies Customaril juvent S deor
_ cies. Yy, Juvenile ' -
Slons are reviewable by the state's ,appellate c?)cl)llxl'lt‘;s feet
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Over the years the juvenile courts and their judges
have been the subject of harsh criticism. Juvenile court
judges are sometimes elected; sometimes serve in the
position on a part-time basis; may not be lawyers; and
may not, in rare cases, even have the benefit of a college
education.”® These factors, coupled with chronically and
ceritically low funding, provoke charges of poor perform-
ance. One law review commentator observed that while
"good will, compassion and similar virtues. . . are admir-
ably present throughout the system. . . expertise, the
keystone of the whole venture, is lacking."”?

Prodded by these criticisms and the Supreme Court's
extension of substantial due process rights to juvenile
defendants, juvenile courts in recent years have become
more formal and arguably more professional. Today, most
juvenile courts are courts in every sense of the word,
replete with full-time lawyers, jurists, public prosecutors,
public defenders or legal aide attorneys, and private
counsel.” ?

Although juvenile courts vary to some extent from
state to state in philosophy, function and procedure,
virtually every juvenile court divides its proceedings into
three stages. First, the court holds a detention hearing to
determine if the youth will be detailed in a juvenile
institution pending the "trial." Second, the court holds
the trial (sometimes called a jurisdictional hearing) in
which the youth's conduct is established.”® Third, juven-
ile courts hold dispositional or sentencing proceedings in
which the youth may be ordered to return to his family,
referred to a youth welfare or services agency, or, in rare
cases, sent to a juvenile correctional institute. ¢

Legal and Social Records

Unlike law enforcement juvenile records, the rec-
ords maintained by juvenile courts are, to some extent at
least, regulated by state legislation. Virtually every state
mandates that its juvenile courts create and maintain
records about the children it processes, and most of those
statutes describe the records in some detail.
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Furthermore, most of these statutes distineui
) . inguis -
tween two types of Juvenile court records; leg re)cloegs

and social records. Legal records usuall i

. . y consist of the
following documents: the petition (which by law in many
‘sﬂ:ate.s must 1nglude the juvenile's name and age, the
1dent1.ty of the juvenile's parents, their address, and must
::;cx;rllbet .the ntahture of the offense); a summons; a notice;

otions; the court's findings: ;
any judgmenl’t." gs; any court orders; and

Legal records are created more or less i

. . automatic-

ally and the type of information which these records
cpntalq and their Mmaintenance is usually not a matter of
diseretion for the juvenile court judge. One juvenile ecourt

judge deseribed the process that impels th -
legal records as follows: B e creation of

" LJ .
The juvenile court, therefore, receives g

great quantity of detail, the receipt of whi
it does not control. ’ Pt of whieh

The public prosecutor files petitions in delin~
quency. These must allege the juvenile's name
and age, identify parents and their address and
state the precise nature of the offense. This
becomes and remains a permanent céurt rec-
ord .un.less and until sealed or expunged. A
preliminary hearing will reveal further detail
about tpe alleged offender and offense, pre-
served in a stenographic record. Motions to
suppress evidence or for greater particularity
further increase the record. An admission to
the petltion will develop yet more recorded
detail about the child and the offense. A

contested hearing whether to court j
will add to the record."” 6 or

Social records usually include informati
. . ‘ ation about the
Juvenile's falml)f bagkground; records of medical or men-
tal health exammatlpns; treatment information; and other
types of personal information compiled by probation,
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treatment and rehabilitative personnel. The creation and
maintenance of social record information is considered

more controversial than the creation and maintenance of
legal record information. Social record data is regarded
as more sensitive and less germaine to the juvenile justice
process than legal record information. Probably for these
reasons, juvenile justice statutes generally aceord social
records the highest degree of confidentiality, frequently
requiring court approval for access by anyone other than
the juvenile or his representatives and court and rehabili-
tative personnel.

Customarily, juvenile court statutes do not define or
in any way restriet the type or amount of personal
information that can be collected or placed in social
records. In consequence, critics have charged juvenile
judges and rehabilitative agencies with an unthinking,
unselective and ultimately counterproductive "lust" for
the acquisition of extremely personal data about juveniles

and their families.

"...[T] here are no laws establishing any qual-
ity controls with regard to practices of col-
lecting and using information. Thus, juvenile
courts are not compelled to be introspective
atout their information-gathering practices.
In other words, juvenile courts are never re-
quired to ask themselves (never mind prove)
why, in a robbery case, for example, there is
or is not a justification for expending re-
sources to collect information regarding the
child's performance in school or the degree to
which his family is functional or dysfunctional.
* * * The policy question on the level of
information systems is to what extent should
the juvenile courts be allowed to collect and
store information, particularly information of
a private nature, which has a relatively low
predictive power. * * * There are no laws
which presently recognize that a juvenile
court's thirst for information should be
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weighed i j i i
privi cy."ggalnst a juvenile's right and need for

as
inf;?; :&?menlt:tfl)’r% have of juvenile courts' appetite fop
County o S : . G V._Superior Court of City and
un az--trad?tl? fancisco, the Supreme Court of Cal-
most e 1tonally- one of the nation's courts that is
plrge juvenile O privacy concerns--rejected g request to
o ven € records, and quoted with approval the trial
availil Onale that,. "these records should be maq
e to the probation officers and knowledgeableatg

the Court, so that if they came back that all of these

matters can be considereq j ini
best interests of the i :rc;.'l'gadetermmmg what is in the

"Complete expunctio i
; . n of petitioners'
lt;:;::lcen'd:,t,]uvemle court files and wlfatmg;s;
ategorized as social ang 1 I
however, would be co et
v ntrary to t i
philosophy of oyr juvenile lgw. e Hnderlying

L

39

26-731 0 - g4 - 5

. m _



62

i ly, that if the juvenile courts collect sensitive
(sigltc; e;gpgﬁisss gl’anner they have an ob1.1gatlon to Insure !ts
confidentiality. Otherwise, the juvenile cogrt deceives its
youthful wards into making disclosures which later come
back to haunt them. . .

As one juvenile ecourt judge put it:

"...the juvenile court entraps the juve.nil.e in}to
a disclosure under the guise of non-criminality
and confidentiality. If such is the case, ther} a
fraud is thereby perpetrated on the 8Jluvemle
who trusts the integrity of the Court,"

Segregation of Juvenile and Adult Records

Regardless of the content or character of juven*le
court record information, virtually every state juve_mle
code today requires that such recorqs be maintained
separately from adult eriminal record qurmatlon. Pro-
visions for separate maintenance of juvenile records are
found in the juvenile codes of Illinois, Kansas,.Maryland,
Minnesota, Missouri, New York, North Carolina, Nor.th
Dakota, Pennsylvania, Rhode Island, South Dakota, Vir-

ini several other states. , ‘

e ?r?daddition, many state adult eriminal justice record
laws provide expressly that juvenile records may n'ot be
included in adult systems. For exampl_e, Loulsmpas laV\lr
expressly states that, "nothing contained here}n _shall
require or permit the collection and storage of md1v1du;
ally identifiable eriminal history or d‘elmqt.lenc'y rec;ords od
juveniles by the bureau unless a juvenile is tried an

convicted as an adult..."®? Provisions 9xpres§:1y exclud‘mg
juvenile records from inelusion are found in the adult
criminal history statutes of Kansas (K.S.A. §38-808(2)),
Maryland (§27-743(3X2)), Massachusetts (M.G.L.A. s‘ 6-
167), Nevada (Nev. Rev. Stat. 5179A.070.2), Pennsyl-
vania (Pa. Stat. Ann. §18-9105), Virginia (Va. Code Ann.
§9-108.0.C) and Washington (Rev., Code Wash.

§10.97.030(1)).
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In many other states, the adult eriminal justice
record legislation clearly implies that juvenile records
may not be ineluded in adult criminal justice files. Most
of these state laws authorize the colleetion and mainten-
ance of records of "eriminal offenses," "penal offenses,"
"erimes," or "eriminals." Since most state juvenile eodes
provide that detention of a juvenile is not an arrest and
that adjudication as a Juvenile delinquent is not a criminal
conviction, juvenile records are presumptively excluded
from inclusion in systems which the state deseribes as
adult criminal record systems.

egregation requirements have g critical impact on
the availability of juvenile record information, Today,
law enforcement agencies and the courts rely upon auto-
mated eriminal history record systems to obtain informa-
tion about offenders” for purposes of identification, in-
vestigation, charging and Sentencing. If juvenile record
information cannot be combined with adult data or main-
tained in the same system it may, as a practical matter,
be unavailable to police and the courts--even if theoret-
ically they are entitled to the data.

Depending upon one's point of view, these segrega~
tion requirements are either positive, because they give
individuals a clean slate for a new start in life, or
negative, because they give individuals a clean slate for a
second criminal career. Regardless of one's point of view,
restraints on the integration of an individual's juvenile and
adult information frustrates first offender, career of-
fender and other innovative sentencing programs and
plays havoe with statistical and other research efforts,

To date, the juvenile justice system has lagged
behind the adult system in developing their own auto-
mated record and index systems. Although there are
many iikely reasons for this phenomenon, probably the
principal reason is the comparative absence of g priority
for quick retrieval and exchange of juvenile justice his-
tory information.’® However, as a result of continued
improvements in the capabilities of information technol-
ogy and its growing affordability, automated juvenile
court and law enforcement systems are becoming increas-~
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ingly common.®* Recently, New Jersey adopted legisla-
tion which authorizes the creation of a registry of juven-

ile offenders for exchange of information among law
enforcement agencies.

42

65

PART THREE
THE DISCLOSURE OF JUVENILE JUSTICE RECORDS

There are six chapters in this part of the report. All
deal with the topic that is central to the report--the
confidentiality of juvenile justice records. Each concerns
the circumstances under which juvenile record data is
available,

Chapter One deals with sealing and purging. If a
juvenile record is purged it is destroyed and therefore
unavailable to everyone. If a juvenile record is sealed
then, at least in most jurisdictions, it is only available by
court order, and then only if certain strict conditions are
met.

Chapter Two covers disclosures to juvenile justice
courts and agencies. Chapter Three covers disclosures to
adult courts and to criminal justice agencies. Chapter
Four covers disclosures to the juvenile justice subject.
Chapter Five covers disclosures to researchers. Chapter
Six deals with the most controversial issue, disclosures to
governmental, non-criminal justice agencies, private em-
ployers, the media and other members of the public.

These chapters are organized according to the
identity of the proposed recipient of the data, because the
availability of juvenile justice data is influenced by this
factor. In this regard the juvenile system differs substan-
tially from the adult system. The disclosure of adult
criminal history records to nonceriminal justice agencies
turns in most jurisdictions on whether there has been a
disposition and the character of that disposition. Stated
simply, adult’ conviction records are much more likely to
be disseminated than adult arrest records. No doubt
because juvenile dispositions are not supposed to indicate
or connote criminal conduct, juvenile records, until re-
cently at least, have been equally available, or more
accurately unavailable, regardless of whether the juvenile
arrest has resulted in a determination of delinquency.®®
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At the federal level the Youth Corrections Act
compels Federal District Courts handling juvenile matters
to safeguard their juvenile records from disclosure, ex-
cept in six circumstances.!® At the state level, the
disclosure of juvenile records is affected by the Criminal
Justice Information Systems Regulations, originally pub-
lished in 1976 by the Law Enforcement Assistance Admin-
istration (LEAA), and referred to throughout this report
as the "Department of Justice Regulations". These Reg-
ulations apply to all state and local agencies which have
in the past received funds from LEAA for collecting,
storing or disseminating criminal history information.
The Regulations prohibit dissemination of juvenile records
to non-criminal justice agencies unless a federal or state
statute, court order, rule or court decision specifically
authorizes their dissemination.®”’

In addition, every state has adopted statutory pro-
visions which deal with the disclosure and confidentiality
of juvenile records. These provisions usually are included
in separate juvenile or family court codes or titles, but a
few juvenile record provisions are found in statutes gov-
erning adult criminal records or in statutes dealing with
particular types of offenses, such as drug offenses.

Most state juvenile justice codes devote consider-
able detail to the confidentiality of juvenile records, and
about half of the states have adopted confidentiality
provisions that can be classified as comprehensive. The
comprehensive statutes, naturally, cover a broad range of
confidentiality issues, including the fingerprinting of
juveniles; the availability and disposition of fingerprint
files; public attendance at juvenile court proceedings;
publication of information relating to juvenile proceed-
ings; dissemination of juvenile court records (both legal
records and social records); dissemination of police rec-
ords relating to juveniles; and the sealing and purging of
juvenile records. States and jurisdictions with statutes
that may be classified as comprehensive include Alabama,
California, the District of Columbia, Georgia, Indiana,
Iowa, Kansas, Maryland, Mississippi, Montana, Nevada,
New Jersey, North Dakota, Oregon, South Dakota,
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’g‘gl?.nessee, Texas, Utah, Vermonf;, Virginia and Washing-
Juvenile record information is widel 1

o . record available
within the juvenile justice systeém. In theory, }iIt is almost
; ‘ thi; nal justice system, but
In practice, this is gf'ten not the case. Juveryile re’cord
§nformat1.on. 1S surprisingly unavailable to record subjects
In many ]UI‘lSdlCFIOI.lS; juvenile records are available with
s1gn1flcant restrlctagns to researchers; and the basic rule
conthues to be--with exceptions~-that juvenile data is
upavalla}ble to governmental, non-criminal justice agen-
cles, private employers, the media and other members of

;:3’ public unless specifically authorized by federal or state
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Chapter One

SEALING AND PURGING
OF JUVENILE JUSTICE RECORDS

All of the chapters in this part of the report deal
with the disclosure and confidentiality of juvenile justice
record information; however, probably the most disposi-
tive factor affecting such confidentiality is whether the
juvenile data has been sealed or purged. A seal or purge
order, with rare exception, will prohibit disclosure regard-
less of the identity or purpose of the proposed recipient.
If the data has been purged it is destroyed and thus
unavailable, regardless of the identity or purpose of the
proposed recipient. If the data has been sealed it will
continue to exist, but customarily cannot be disclosed
outside of the agency holding the data, except pursuant to
a court order.®

Under federal law a youth's juvenile delinquency
record is automatically sealed if his conviction is "set
aside." Under most state statutes a juvenile must petition
a court for an order sealing or purging his record.
Customarily, juveniles are eligible to petition for such an
order after the elapse of a few years from the date of the
delinquency adjudication, provided that a subsequent ad-
judication has not occurred. In most states a seal or
purge order can cover both court and police records.

Besides discussing how sealing and purging li\xnits
disclosure, this chapter also describes the availability bf a
seal or purge order based on constitutional considerations
or based upon the judiciary's inherent authority to redress
governmental misconduct. Some courts have held that a
seal or purge order will be granted, independent of
statutory authority, whenever the juvenile detention, ar-
rest or adjudication is unconstitutional, or whenever it is
based on improper governmental conduct.
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Federal Law

The Federal Youth Corrections Act has something
of a hybrid sealing formulation in that it provides that all
court records of a juvenile proceeding are awiomatically
sealed "[Upon] the completion of any juvenile delin-
quency proceeding whether or not there is an adjudica-
tion."®® However, unlike a "true" sealing statute, the
Youth Corrections Act expressly authorizes disclosure of
the "sealed" juvenile record in a variety of circumstances.

The courts have narrowed this formulation by hold-
ing that under the Youth Corrections Act a juvenile
offender whose conviction is set aside is entitled to have
his conviction record "completely" sealed. The Youth
Corrections Act provides that a youthful offender who is
discharged from confinement or probation prior to the
maximum term of such confinement or probation is auto-
matically entitled to a set aside of his conviction.’® As
interpreted by most courts this setting aside of the
conviction requires a "true" sealing of the juvenile convie-
tion record.

In Doe v. Webster, for example, the District of
Columbia Circuit held that the set aside provisions impli-
citly authorize the sealing of the record of the set aside
conviction. The Court said that once the set aside order
is communicated to the FBI, then the FBI must:

"physically remove [the record] from the
central criminal files and place [A] in a
separate storage facility not to be opened
other than in the course of a bona fide erimi-
nal investigation by law enforcement authori-
ties and where necessary for such investiga-
tion. These records may not be used by [the
FBI] for any other purpose, nor may they be
disseminated to anyone public or private, for
any other purpose."”}

Oddly, the District of Columbia Circuit in Doe v.
Webster refused to order the sealing of the record of the
arrest which led to the conviction. The Court said that
the Youth Corrections Act does not provide implicit
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ization for this step. Furthermore, the Court said
%ll:;ltwsggé agencies need%d the arrest record for future

i tigations; and that arrest information is lgss lllse}y to
:)I:ev?iisssgminatéd and, if disseminated, is l.ess stigmatizing.
In reality the arrest record, standing alone, may be
more damaging to the juvenile than the arrest record
accompanied by the ameliorating and. expl_ana.tory _record
of the set aside conviction. With this pgmt in mind, at
least two courts have rejected the District of Columl?la
Cireuit's approach and have held that a.set _agde convie-
tion under the Youth Corrections Act implicitly aqthgr-
izes the sealing of both the arrest and the conviction

record.’?
State Law

With a very few exceptions, all of the states have
now added provisions to their juvenile eodegss for juvenile
justice record sealing or purging, or both.”* These sta-
tutes are surprisingly uniform in their approa.ch. Most.of
the statutes contain standards for: (1) the time at which
the records may be sealed or purged; (2) the conditions
that must be met; (3) the records affected; (4) the effects
of the seal or purge; and (5) the circumstances under
which access to sealed records is permitted.

When Records May be Sealed or Purged

The approach of a majority of _the s_tates is to make
the juvenile eligible to petition a _queml.e court for an
order to seal his record at a speclfled. t.lme and fo? an
order to purge his record at a specified later tmge.
Alabama's approach is typical. The Alabama juveml.e
code provides for sealing of juvenile records, upon peti-
tion by the subject or on the court's own mgtlo{l, two
years after discharge from custody or termination of
court jurisdiction; and for purging five years after the
subject reaches the age of majority. This approach is
relatively common, and is followed by Colorado, the
Distriet of Columbia, Georgia, Idaho, New Jersey, North
Dakota and numerous other states.
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Arizona's statute provides for sealing at 18 (the age
of majority) and purging 5 years later. Maryland's statute
states that the juvenile court may order records sealed at
any time and shall order them sealed upon the subject's
petition, after reaching the age of majority. Texas' code
provides that the court may seal any time, shall seal two
years after jurisdiction ends (if stated conditions are met)
and shall purge the records 7 years after the subject's
16th birthday (if sta*ed conditions are met).

Arkansas' and Indiana's statutes simply say that the
court may order records purged at any time on its own
motion or the juvenile's petition.

California's statute authorizes sealing, upon peti-
tion, after the juvenile's 18th birthday or 5 years after
court jurisdiction ends; and provides for purging 5 years
after sealing, or automatically at age 38 unless the court
orders otherwise for good cause shown. Louisiana's sta-
tute permits courts to purge juvenile records that have
been inactive for 10 years. However, Louisiana excepts
certain serious felony-type offenses from its purging
provision. Montana provides for sealing at age 18 or
termination of jurisdiction and purging 10 years later if
the county attorney agrees.

A large number of states, including Connecticut,
Michigan, Mississippi and North Dakota, have adopted
statutes which authorize sealing or purging if the juvenile
is adjudicated not delinquent or the petition is dismissed.

Delaware's and New Jersey's statutes authorize
purging to occur earlier than the normal time if the
juvenile intends to enlist in the military.

Importantly, most of the state statutory sealing and
purging provisions require the juvenile to petition the
court in order to obtain the seal or purge order. Requir-
ing juvenile offenders to return to court to obtain a seal
and purge order poses a substantial burden for most
juvenile offenders. Undoubtedly, many juvenile offenders
will not have the understanding, initiative or resources to
surmount such a hurdle. Alaska's statute is an exception
in that it requires "automatic" purging. In Alaska a court
must order the purge of a juvenile record within 30 days
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of the juvenile's 18th birthday or 30 days from the date
that the court relinquishes jurisdiction, whichever occurs

last. _
The President's Commission on Law Enforcement

and the Administration of Justice's Task Force Report on
Juvenile Justice described the difficulty which juvenile
offenders have in seeking a court seal or purge order.

"Expunging records is not the simple operation
it may seem. In California it requires initia-
tive from the party concerned and usually the
assistance of an attorney; the procedure
necessitates a hearing, and it may be compli-
cated or im-possible if a person has been a
juvenile ward in more than one county. v

Conditions for Court Action

Again, the approach taken in Alabama's statute is
typical: in order for records to be sealed or purged, the
court must establish at a hearing that the record subject
has not been subsequently adjudicated delinquent or con-
victed of a felony or a misdemeanor involving moral
turpitude and no juvenile or criminal proceedings may be
pending. These standards are found in juvenile sealing and
purging provisions throughout the country. In addition,
many jurisdictions (including Colorado, the District of
Columbia, Georgia, Idaho, Texas and Vermont) also re-
quire that the court find that the juvenile has been
"rehabilitated."

However, some states (including Arkansas, Indiana
and Maryland) take the opposite tack in that they do not
set out standards, but instead leave the matter to the
discretion of the juvenile court. Ohio, as noted in a
previous section, conditions purging upon the subject's
waiver in writing of his right to bring a civil action
against the authorities for his arrest.

Finally, several state statutes (including those in
Alabama, the Distriect of Columbia, New Jersey, New
Mexico and Washington) provide that the juvenile record
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can be "unsealed" if the sybi i
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Effect of Seal and Purge Orders

Most of the juvenile ¢ :
P odes ¢ ‘i
similar to that set out in the Alabarz';tg‘;gtitgx:ovwlon very
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"Upon the entry of the order, the proceedings
in the case shall be treated as if they never
occurred and all index references shall be
deleted and the court and law enforcement
officers and departments shall reply and the
person may reply to any inquiry that no record
exists with respect to such person."

In addition, Massachusetts' statute provides express-
ly that sealed records may not disqualify the juvenile
from future public employment or service and that the
juvenile shall answer "no record" to public inquiries and
answer "sealed delinquency record over 3 years old" to
police inquiries. Texas' statute expressly states that
nothing concerning sealed juvenile proceedings may ever
be used against the juvenile in a civil or eriminal case.

Access to Sealed Records

All of the juvenile statutes severely limit access to
sealed records. A number of jurisdictions (including
Alabama, California, the District of Columbia, Kansas,
Kentucky, Utah, Vermont and Washington) provide that
access may be permitted only by court order upon petition
of the juvenile and only to persons named in the petition.
Maryland and West Virginia provide for access only by
court order upon "good cause shown." However, a size-
able number of state statutes (including those in Alaska,
Massachusetts, Nevada, South Dakota and Utah) expressly
provide that sealed records may be used for sentencing
purposes if the record subjecet subsequently is convicted of
a crime. ‘

A number of state statutes also expressly permit
other miscellaneous uses of sealed juvenile justice rec-
ords. Washington's statute, for example, states that
sealed records may be made available to the vietim of the
juvenile offense. Iowa provides that sealed records can be
available by court order for research purposes. Montana
law provides that sealed records can be made available by
court order to certain law enforcement officials and to
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persons with a legitimate interest in th i
e cas
work of the court. New J ersey permits sealederggo:'rclisﬂgg

be accessed
: - y pursuant to court order, for i .
Ing prior offender status. ’ use in determin-

Constitutional .
Purgingu Al and Inherent Authority for Sealing and

However, where juvenile off
. ; enders have sought
obtain a court order to seal or purge their juvenile jgl.‘lsti(t!::

record, the court will exercise its i
¢ nherent authorit
right governmental wrongs and will order the sealing :)g

dence.”” The Court based the

eC purge order on its i
power.over. Its own records and its ancillar por:«rrl:: e;n;
reach juvenile records held by police ag'encies.y6

"And relief in the instant case is di

elie e i1s dictated b
the principle .that & court must exercise itbs,
power over Its records when necessary to
prevent injustice and unwarranted injury--that

& court will not allow itself
instrument of a wrong."®”’ to be made the
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In Doe v. Webster, the District of Columbia Circuit
refused to exercise its inherent authority to purge a
juvenile's arrest record because the juvenile failed to
demonstrate that the record described an arrest that was
illegal or improper. However, the court acknowledged
that in the right case courts have inherent authority to
provide such relief.

"[ A]llthough there are indeed many instances
in which courts have ordered expungement of
arrest records in the exercise of their inherent
‘equitable powers, all of these cases involved
either a lack of probable cause coupled with
special circumstances, flagrant violations of
the Constitution, or other unusual and extra-
ordinary circumstances.®®

The other basis on which courts rest sealing or
purging orders in the absence of statutory authorization is
to find that the continued maintenance of the record, in
and of itself, represents a violation of the subject's
constitutional right of privacy or another of his constitu-
tional rights. Up until 1976, many courts ordered the
purging of adult criminal history records (almost always
arrest records without a disposition) on precisely this
theory.’® However, the Supreme Court's 1976 decision in
Paul v. Davis,!®® holding that police disclosure of adult
arrest records does not violate any constitutional privacy
right, casts doubt on whether a seal or purge order can be
based on the notion that the continued existence or, at
least, the continued use of a juvenile record violates the
juvenile's constitutional right of privacy. Lower court
decisions since Paul v. Davis, confirm that this theory is
highly suspect.' T

Although few decisions regarding the constitutional
basis for purging juvenile records have been published
since Paul v. Davis, juvenile justice records are generally
considered to be far more sensitive and confidential than
adult criminal history records. Therefore, the constitu-
tional basis for sealing or purging juvenile records may
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continue to have vitality, despite the Supreme Court's
decision in Paul v. Davis.

Finally, & few courts have denied requests for a seal
or purge order where no statutory right of sealing or
purging was involved, not because they questioned the
authority of courts to provide such relief, but rather
because the courts concluded that the juvenile justice
system's interest in the continued availability of the
records outweighed the juvenile's interest in their de-
struction.!®? These courts said that this conclusion was
especially justifiable in view of the juvenilsc courts' need
for data in order to "treat" the juvenile and the fact that

confidentiality safeguards already offer juveniles ade-
quate protection.
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Chapter Two

SHARING OF JUVENILE JUSTICE RECORDS
WITHIN THE JUVENILE JUSTICE SYSTEM

This chapter describes the avai.labi.lity of juvenile
justice records within the juvenile justice systgm and
concludes that, as a rule, juvenile courts are entitled }o
obtain any unsealed juvenile records for any purpose. In
some states juvenile courts are alsq entitled to obtain
sealed juvenile records for sentgnclng pl'u'poses.- Th?
primary limitation upon a juveplle court's .ham’ihng 0
juvenile records, apart from sealing a}nd.pur.gmg, involves
the use of a prior record in the adjuqlcatlve stage. A
court which reviews the juvenile's tprlor record at this

be accused of prejudgment.

Stege g]?availability of juvenile justice records to rehab-
ilitative and other child welfare agencies is also de-
scribed. Such agencies have broqd access to juvenile
record data, although their access is not as broad as 1‘:h.e
juvenile court's. Depending upon the st.ate, the rehabili-
tative agency may not be able to obtain all of the legal
records or may not be able to obtam.law enforcemer}t
records about the juvenile. Since social re.c.ord.data is
thought to bear directly on the child's rehabilitation, _aqd
in faet, is usually compiled by a child welfare agency, it is
broadly available to such agencies.

Juvenile Courts

The Federal Youth Corrections Act authorizes
courts handling juvenile records to release these records
upon receiving inguiries frorq any othetl'ocssourt ‘of la»w,
including, presumably, juvenile courts. However:
somewhat surprisingly, most state statutes do not ex
pressly authorize the use of juxfemle court records_ :n
subsequent juvenile court proceedings. Express authority
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is found in only a few state statutes, including those in
Hawaii, Iowa, Massachusetts, Mississippi, Oregon,
Tennessee and West Virginia. Similarly, most state juven-
ile codes do not expressly authorize juvenile courts to
obtain or use juvenile records held by police agencies.
Only a few states statutes, including those in Alabama
and Hawaii, expressly provide for juvenile court access to
juvenile law enforcement records. While few juvenile
codes expressly authorize juvenile courts to obtain juven-
ile justice records, at the same time no state statutes
prohibit such access or prohibit agencies handling juvenile
records from. sharing such records with juvenile courts,

The absence of express authority probably reflects a
view that such authority is implicit in the juvenile court's
charter. Access te juvenile justice records can also be
presumed from the juvenile court's mission. If a juvenile
court is to prescribe effective treatment and rehabilita-
tion for a juvenile, it must have before it as much
relevant information as possible, including a record of the
juvenile's prior offenses.

Where necessary, juvenile courts can obtain a juven-
ile's prior court or law enforcement record by issuing an
order for its release. Juvenile codes in alinost every state
give juvenile courts authority to order disclosure of
juvenile records to parties with a "legitimate interest" in
the record. Juvenile courts should be considered to have
a legitimate interest in the record. Furthermore, there is
no credible countervailing policy argument against juven-
ile court access because, as noted, such access serves the
basic purposes of the juvenile justice system and con-
versely, does not undermine any of its goals or philoso-
phies.

Thus, even in the absence of express authority, it
seems a near certainty that both juvenile court and law
enforecement records, provided that they have not been
sealed or purged, are legally available to juvenile courts
for use in subsequent proceedings involving the juvenile.
This conclusion is further borne out by the fact that, in
almost every state, juvenile rehabilitative agencies are
expressly authorized by statute to obtain juvenile court
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and law enforcement records. It would be anomalous if
rehabilitative agencies to which the juvenile court assigns

the juvenile (sometimes including private organizations
under contract with juvenile justice agencies) eould obtain
records about the juvenile that are unavailable to the
juvenile court.

The better question is whether there are any re-
strictions upon a juvenile court's use of juvenile justice
record information. Court opinions indicate that juvenile
courts can, and should, use juvenile justice records to aid
in the disposition or sentencing of the juvenile. Since
juvenile courts try to achieve individualized sentencing it
makes great sense for the court to know as much as
possible about the juvenile. Indeed, as noted in the prior
chapter, many state codes make even sealed juvenile
records available to both juvenile and adult courts for use
in the sentencing phase of their proceeding.

But what of the use of juvenile records in the
adjudicative phase? The Supreme Court has said that
juvenile adjudications must be conducted according to the
rules of basic fairness. Is it fair for a juvenile court judge
to have a record of a juvenile's past offenses before him
when he tries to decide whether the juvenile committed
the specific act of which he is accused? At least a couple
of courts have answered this question in the negative,
-holding that a juvenile court's review of a juvenile's prior
record during the adjudicative phase is reversibie

error.!%®

In McKeiver v. Pennsylvania, the Supreme Court
took note of this issue. The Court held that a jury trial is
not constitutionally mandatzd in a juvenile trial. How-
ever, Justice Blackman, writing for the majority, worried
that without a jury trial the chance for prejudgment is
increased because juvenile court judges may be aware of
the juvenile's prior record. Moreover, Justice Douglas'
dissent, with which Justices Black and Marshall con-
curred, complained of the danger of prejudgment in
juvenile cases because the judge may review the juvenile's

prior social and legal records.'®® Although the extent to
which juvenile judges review a juvenile's prior record
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currently committed" as well as to persons with a legiti-
mate interest in the case or in law enforecement work.

The District of Columbia's statute makes juvenile
court records (legal and social records) available to "pub-
lic or private agencies or institutions providing supervi-
sion or treatment or having custody of the child." Law
enforcement records may be made available to "the
officers of public and private institutions or agencies to
which the child is currently committed and those profes-
sional persons or agencies responsible for his supervision
after release."

New York's statute provides that, "any duly author-
ized agency, association, society or institution to which a
child is committed may cause an inspection of the record
to be had and may in the discration of the court obtain a
copy."

Idaho's statute states that juvenile court records
may be open to inspection to, "any institution or agency
to which custody of a child has been transferred" or by
"persons, institutions or agencies having a legitimate
interest in the protection, welfare or treatment of the
child."

Alabama's juvenile code states that social and legal
records of the juvenile court shall be open to "representa-
tives of a public or private agency or department provid-
ing supervision or having legal custody of the child." Law
enforcement records may be made available to "publie
and non-governmental institutions or agencies to which
the child is committed."
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Chapter Three

SHARING OF JUVENILE JUSTICE RECORDS
WITHIN THE ADULT JUSTICE SYSTEM

The availability of juvenile data within the adult
justice system is discussed in this chapter. By law,
juvenile justice data is alinost as available within the
adult justice system as it is within the juvenile justice
system. Thus, it is ironic that, in practice, adult justice
agencies do have less access to juvenile data than do
juvenile agencies. This oceurs, not because laws or
policies mandate confidentiality, but because the legal
and administrative rules that govern the organization of
recordkeeping systems--such as rules for segregation of
adult and juvenile records, or rules restricting the crea-
tion or use of juvenile fingerprints--make it difficult, as a
practical matter, for adult agencies to obtain juvenile
data.

The first section of this chapter discusses aceess to
juvenile data by adult courts for eriminal prosecutions.
Adult courts are precluded (with exceptions) from using
juvenile data in the adjudicative phase, but this data is
theoretically available in the sentencing phase. In this
respect adult court access is very similar to juvenile court
aceess.

The second section of this chapter discusses the
availability of juvenile data in ecivil suits. Juvenile data
is seldom available in civil suits, with the exception of
instances in which the juvenile offender or his vietim
bring a suit involving the very event which gave rise to
the juvenile record.

The third section deals with disclosure of juvenile
records to law enforcement agencies. Juvenile law en-
forcement records are available to law enforcement agen-
cies and, to a lesser extent, so too are juvenile court
records. The primary obstacle to law enforecement agency
access is not statutory cenfidentiality policies but statu-
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tory and other policies that govern the organization of
adult and juvenile record systems. Thus law enforcement
agencies often do not obtain juvenile justice records, even
though they are legally authorized to obtain this data.

Diselosure in Criminal Prosecutions

In theory, juvenile data ought to be less available in
adult criminal proceedings than it is in juvenile proceed-
ings. After all, when juvenile data is available in juvenile
proceedings no threat is posed to the concept of confiden-
tiality because juvenile courts and welfare agencies will
presumably use this data to assist in the juvenile's rehabil-
itation--and a primary purpose of confidentiality is to
assist in rehabilitation. However, disclosure of juvenile
record information in adult eriminal prosecutions presents
a different issue. Such disclosure raises a possibility of
juvenile record information being used to punish, not
rehabilitate.

However, the issue is seldom analyzed in this way.
As & theoretical matter juvenile data is as available to
adult courts as it is to juvenile courts. Access to such
data is restricted at the adjudicative phase (with excep-
tions) and is available at the sentencing phase. However,
as a practical matter juvenile data is probably much more
likely to be made available to juvenile courts than to
adult courts, due to administrative factors such as the
segregation of adult and juvenile data, the absence of
juvenile fingerprints and the separation of the juvenile
and adult court processes.

A 1981 survey of access by prosecutors to juvenile
data for use in adult criminal prosecutions reached exact-
ly this point.

"Although most states have laws that permit
the sharing of information in particular in-
stances, the practicality of the inatter appears
to be the critical issue. Since the juvenile and
adult court systems are totally separate insti-
tutions-- with separate personnel, policies and
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recordkeeping systemg;—ainformation sharing is
. not a routine matter."

Federal Law

. The Federal Youth Corrections Act, as noted

earl.xer, permits disclosure of juvenile records in response
to inquiries from "another court."*!! However, in the
only. gourt opinion published tc date interpreting this
provision, United States v. Chacon, the Ninth Circuit
Court of Appeals narrowly interpreted this broad langu-
age. It said that before admitting a juvenile record, a
court should weigh the need for the juvenile record
against the Youth Corrections Act's goal of preventing
undue public disclosure of a juvenile offender's identity.
' In Chaecon, an adult defendant tried to introduce the
juvenile record of the individual with whom the defendant
was arrested. The Court held that the trial judge should
review the accomplice's juvenile record in camera and
make any relevant material available to the defendant.
The Court suggested that a juvenile record should not be
admissible in an adult proceeding unless the defendant's
constitutional rights are at stake or the defendant is
attempting to introduce his own juvenile record.

"To permit release of juvenile records to any
court for any purpose would substantially

weaken the protection intended by Congress in
enacting §5038," 12

State Law

' §tate law, although perhaps a little more restric-
tive, is generally similar to federal law. Customarily,
state ]uyenile codes prohibit the use of a juvenile court
record in the adjudicative stage of an adult criminal
prosecution but not in the sentencing stage.!*?
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The Sentencing Phase

Most state codes either expressly provide, or have
been interpreted by the courts to provide, that a juvenile
justice record can be used for sentencing or related
decisions, such as bail. The majority of the state codes
expressly permit the use of both legal and social juvenile
court records for criminal sentencing purposes after con-
vietion.’!* A smaller number of state codes also express-
ly authorize criminal courts to use police records con-
cerning juveniles for sentencing purposes.!!

Even in states where no such express statutory
authority exists, court decisions consistently have held
that juvenile court and police records may be used for
adult sentencing purposes.!'® Traditionally, adult courts
have enjoyed broad discretion to take into account a
variety of information about the offender at the sentenc-
ing phase.'!” The courts have ruled in favor of the use of
juvenile records in adult sentencing proceedings even
when the state's juvenile confidentiality statute expressly
prohibits the use of juvenile court records as evidence for
any purpose in subsequent proceedings in other courts.
The courts have reasoned that use of records for sentenc-
ing after conviction does not constitute use as evidence or
as part of the formal court proceeding.

In Commonwealth v. Myers,'*® for example, the
Supreme Court of Pennsylvania ruled on whether the
following provision in the Pennsylvania Juvenile Code
barred the use of a juvenile record in an adult sentencing
proceeding: "The disposition of a child or any evidence
given in a juvenile court shall not be admissible as
evidence against the child in any other court.”!® The
Court held that it did not, on the grounds that a judge
imposing sentence must have the miost complete data
possible about the defendant in order to make a just and
fair decision.

"A judge whose duty it is to determine the
proper sentence imposed on those convicted of
crime cannot be expected to limit himself to
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only that which appears in the
trial of the prisonelx??1 2 record of the

* K

"A sentencing judge and others dealing with
the sentence, cannot with justice to the boy or
the. publie ignore completely the boy's conduct
during the time he was within the age of
juvenile court law."2?

‘ At least one court has also held that it makes no
qlfference whether the juvenile justice record is a juven-
ile court disposition or merely a police detention and
refel:ral. Any relevant information can be used at sen-
;zngll‘r.lgz 2‘cha\t bears on the defendant's behavior or char-

The onoly exception to the rule that a juvenile record

can be used in an adult sentencing proceeding involves the
use of a juvenile record generated in a case in which the
juven§1e did not have the benefit of counsel or some other
consfltut.ional right mandated by Gault and its progeny.
In th_use Instances the courts have almost always held that
the juvenile record cannot be used in the adult sentencing
process.
. Many of the state codes which authorize the use of
Juvenile records for sentencing purposes also expressly
authorlge the use of these records for parole, probation,
correctional and similar dispositional purposes associated
with the eriminal convietion. Provisions of this kind are
mc}uded in the statutes in Alabama, Georgia, Illinois,
Indiana, Kansas, Pennsylvania, Tennessee and Vermont.
H.ere too, even where no express authority of this kind is
glven, courts have interpreted the juvenile codes to
permit such uses.!2*

Perhaps the most common type of "dispositional"
use for which juvenile records are available is bail deci-
Slons. The District of Columbia's Juvenile Code, for
example, expressly authorizes the use of juvenile court
records for bail determinations. But even in states where
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j i is silent about bail determinations, some
fzgixgtusvf)gll}slﬁoiﬁe use of ju_venile records forNball Y[')ulz‘;
poses. In Brunetti v. Scotti, for .exa.mple,. a New ) oc_
state court said that a bail determination, 1:ke a s:e? enc_
ing determination, requires the court to tak]e] g}t: :nd
count" the defendant's "character, reputation, habi and
mental condition."'2® This kind of decision req.ulrei e
court to make its determ@nat_lon on the basis of a
available information, including juvenile records.

The Adjudicative Phase

yeneral, a defendant's juvenile. record gannot 'be
introdlt?cegd in co,urt or disclosed to the judge or jury pmc;;
to their determination of his guilt. However, thg c<t)ll1m :
have said that juvenile records pf v\(ltnessgs an :. ex;s
can be used in criminal adjudications if the mfo'rmg ;&n -
necessary in order to safeguard the defendant's r(xigs. to
due process and a fair trial unQer the Fifth an Clx "
Amendments.'?®  As noted earlier, the Supreme lgpr
reached exactly that decision in Davis v. Alaskg, ho l:gg
that the defendant had a right tg cro?s-ex.am.met a o¥
prosecution witness 1:%t_;out the witness' adjudication
j i linquency. . . .
Juvemllkepgt?t t%om Zases where a prosecution w1tn.etsst hlS
involved, courts are much more }'eluctant to permi h-e_
introduction of a witness' juvenile record fo? 1mp¢:,&1<:be
ment purposes. In fact, the general rule continues .ot e
that a defense witness' juvenile record cannot be in dr.o_
duced to impeach him--although some courts hav_os‘zc 182
tatgreed.128 Where the defendant himself 1§ the witne s
the courts generally hold that the defendan.t s prior z]s?ve.;,lo
ile record cannot be introduced to impeach l}lm. ¢ state
hold otherwise, of course, would make & _nulht_y of s ads
stautes which expressly forbid the use of ]uveplle relcicz)rw-
against juveniles in subsequent adult proceedl_rt\gs.f o
ever, there is respectable case law autl}or} y dof the
proposition that the juvenile record of a criminal g ehas
ant is admissible to impeach the defendant where”%
testified as to his good character and past conduct.
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In summary, it appears that adult courts, at least in
theory, have adequate access to juvenile justice records

for eriminal sentencing and dispositional purposes. The
unavailability of the juvenile record at the adjudicative
stage in an adult proceeding has caused little complaint
since the court and the jury are seldom aware of a
defendant's prior adult eriminal record at this point.
However, the real problem for the adult courts
caused by confidentiality strictures is at the arraignment
or charging phase in criminal proceedings. In recent years
state legislatures have established selective charging and
Sentencing regimens for certain types of first offenders,
as well as certain types of multiple offenders. In some
states it is not always clear whether a prior juvenile
adjudication affects entitlement for such programs. In
any event, if a prior juvenile record is unavailable to
prosecutors (and in some states this is more likely than
others) it makes it extremely difficult to effectively
implement first offender and multiple offender programs.
Criminologists note that as a practical matter, far too
many chronic and serious juvenile offenders enter the

adult criminal justice system masquerading as first of-
fenders.!3!

Disclosure in Civil Suits

In general, juvenile records are much less apt to be
available for use in ecivil suits than in criminal actions.
For one thing ecivil actions do not involve a sentencing
phase where, by tradition and logie, the use of juvenile
record information is thought to be proper. Furthermore,
civil actions are less likely to raise ticklish constitutional
questions about the necessity for the use of a juvenile
record to assure a fair trial, Accordingly, with only minor
exceptions, the courts have held that a juvenile record is
not admissible in a eivil proceeding to impeach a witness'
testimony.! %2

The Federal Youth Corrections Act and juvenile
codes in a few states do contain language which suggests
that a juvenile record may be used in a civil proceeding if
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the court determines that there is a legitimate interest in
such use and this interest outweighs the juvenile's and the

state's confidentiality interest. The juvenile codes in
Delaware and Wyoming, for example, authorize the use of
juvenile records by "other courts,"” which presumably can
include civil courts. However, as previously discussed,
the courts are likely to interpret this language quite
narrowly.

Perhaps the only eivil situation in which a juvenile
record is likely to be admissible occurs when the action
involves the very incident which gave rise to the juvenile
record. For instance, where the juvenile sues based on
the event which led to the creation of the juvenile record
in the first place, the defendant may be able to introduce
the juvenile record.’ ** Similarly, where the vietim of the
ineident which led to the creation of the juvenile record
brings an action against the juvenile offender, a few
courts and the juvenile codes in a few states authorize the
vietim to obtain and use the juvenile record.!*®

Ohio has adopted a somewhat unusual provision
concerning juvenile records and civil actions. If a juvenile
is adjudicated not delinquent, or if charges against him
are dismissed, he may apply for expungement of all
records. However, he must first waive his right to bring a
civil action based on the juvenile arrest. If he does not
submit a written waiver, the juvenile court must seal the
records until the statute of limitations on the eivil action
expires, or until the civil action is terminated. Then the
records may be ordered expunged.

Disclosure to Law Enforcement Agei.cies

In general, law enforcement agencies, primarily
police agencies, have broad and largely unrestricted ac-
cess to juvenile justice record information. At the
federal level the Youth Corrections Act expressly pro-
vides that juvenile court records may be obtained by "law
enforecement agencies where the request for information
is related to the investigation of a crime or a position
within the agency."?
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State Statutory Provisions

Only about a dozen of the states have adopted
statutory provisions expressly authorizing access by law
enforcement officials to juvenile court records.’®’ How-
ever, some of these states place certain limits on police
access or use. About the same number of states, but not
the same states in every case, have adopted statutory
provisions which authorize the sharing of law enforcement
agency recog-ds 1eztsl%out juveniles with other law enforce-
ment agencies. Some of these statutes limit the
partlcule}r uses to which the records may be put. Absent
such a limit, it appears that the records can be used for
gll purposes related to law enforcement, including police
Investigations and charging and prosecution decisions.

As an example, the District of Columbia's statute
places strict rules on the circumstances under which court
recgrds. are available, but has no restrictions on the
avallal?llity to criminal justice agencies of law enforce-
ment juvenile records. The statute provides that legal
records of the juvenile court may be made available to
law enforcement officials of the District of Columbia
only to investigate a criminal case growing out of the
§ame.transaction or occurrence that gave rise to the
juvenile proceeding. Social records are available only by
court order. However, law enforcement agency records
about juveniles may be made available to law enforce-
ment officials of the Distriet of Columbia, the United
States or other jurisdictions, "when necessary for the
discharge of their official duties."

Qalifornia's statute provides that any unsealed in-
forma.atlon gathered by a law enforcement agency relating
to a juvenile may be disclosed to another law enforcement
agency which has a "legitimate need for the information
fc_)r purposes of official disposition of a case." When the
disposition of the juvenile court proceeding is available, it
must be included with any information released.

Louisiana's statute states that juvenile court records
may .be released to a peace officer, probation officer or
district attorney "in connection with the performance of
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be kept separate from adult files, and law enforcement
agencies are required to take special precautions to
protect such records from unauthorized disclosure. Dis-
closure is permitted by court order to law enforcement
officers of other jurisdictions for the discharge of their
"eurrent official duties." In addition, without court order,
law enforcement officials may exchange "current infor-
mation on juvenile arrests" with other Virginia law en-
forcement officials as well as those of other states and
the federal government. This information must be limited
to name, address, physical description, date of arrest and
charge. Furthermore, the data may be used only for
current investigations and may not be used to create new
files or records by the recipient agencies.

Wisconsin's statute permits the "confidential ex-

change" of police records about juveniles with other law
enforcement agencies.

Miscellaneous Faetoré Which Foster Law Enforcement
Access

Even in states which have not adopted statutes
which expressly authorize the disclosure of juvenile court
or law enforcement records to police agencies, there is
good reason to believe that these records are usually
available to the police.

First, the law in many states, and at the federal
level, is silent about the disclosure of law enforcement
juvenile justice records to law enforcement agencies.
Furthermore, the Justice Department's Regulations,
which set standards for the handling of criminal history
record data by state and local criminal justice agencies,
place restrictions on the disclosure of juvenile records to
non-criminal justice agencies. However, these Regula-
tions place no restrictions on disclosures to criminal
justice agencies.!®®

Second, the case law indicates that the courts are
sympathetic to the sharing of juvenile record information
among law enforcement agencies. In Brunetti v. Secotti,
for example, a New York State Supreme Court panel
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noted that New York's juvenile code prevents public
access to juvenile records held by police agencies, but the
Court concluded, "nothing in that section prohibits the use
of such records within the criminal justice system."'*

Third, juvenile codes in virtually every state permit
juvenile court records to be made available by court order
to persons with a "legitimate interest" in them. Law
enforcement users should qualify under this standard.

Fourth, as examined in detail in a subsequent chap-
ter, many state codes provide that certain types of
juvenile court records, or juvenile records relating to
particular offenses, are public records. These records, of
course, would be available for unrestricted law enforce-
ment use.

In summary, despite the fact that statutes in only
about a dozen states expressly state that law enforcement
agencies are authorized access to juvenile records, the
likelihood is that the information is often available, until
sealed, for use by the police agencies, prosecutors and
others in the criminal justice system for specific investi-
gative and prosecutorial purposes. This is especially true
of the arrest records that police agencies maintain about
juveniles, and these are the records that are most often
sought by law enforcement agencies. Social records
created by juvenile courts and rehabilitative agencies, and
to a lesser extent legal records, are less likely to be
available, but are probably not as necessary for most law

enforcement purposes.

Access to Juvenile Data by Criminal Record Repositories

This is not to say though that law enforcement
agencies are as able to obtain juvenile data as they would
like. Perhaps the most significant problem is posed by
statutes which prohibit state eriminal justice record re-
positories from obtaining juvenile histories or at least
prohibit them from combining the juvenile and adult data.
Today, eriminal justice agencies, usually the state depart-
ment of justice or state department of public safety, have
the responsibility to compile, maintain and disseminate,
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as appropriate, com i : . ae
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agenci{;g tough to authorize courts or law enforeement
repositor ° IS hare juvenile justice data with the state
fuvenils 3(’30 . ndeed in some sj:ateS, such as Virginia, the
from using tl?e ;lf\?é.e'slﬂyd ?&mhlbits the recipient agency
. Nile data to create a new

o Y S Juvenile statutes expliei -
hibit tl\}/]leeacno;r?illnglégg of adult and juvenile recgt}:lzlglyl Pro

1, the number of law enforcement & i

and courts which are abandoning or curtailing tr?egi?'ngt\?r?

2%?:;12;: Hk%lg’ to be quick, inexpensive ang relatively
extremel. i © result of all this is predictable but
have the ?u:rrgxg)i(l)gtggtté tg the state repository does not
, : en investigat
adult %ﬁurts will not often obtain thgis c;);tsa,l prosecutors and
us, the primary effeet of existi
; Xistin icti
?gsotzra tl‘;gPOSltsPY'S handling of juvenile da%carfnsef;ki)téo?g
OSt continued existence of two parall
elb
itinet fecord ysame-“on Lo vonisofence s
S dism s od enses. The result of this two-track system
and proseiut?gghg? jmay IE)le tof? hoap the appl‘ehensior;
uvenlle offenders, Th

also. be to handica . . € result may

P policymakers wh : .
fully sccurate op com 4 o are deprived of
. e plete statistical inf i '
Juverile erime and recidivism fiormation about

] . and
of Juvzmll\c; and eriminal justice age:é)izl;t the performance
ew York Times analysis of j ile justi

secrecy concluded that the, el ot coerhe e, U5HOS
poticymakers--in the Legislature, in City Hall, in the
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in the prosecutors' offices, in the Police Depart-
f;lagr?’zl,inl the co%rts and institutions for juveniles--usually

find themselves without the information needed to shape
policy on juvenile crime." ¥
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Chapter Four
SUBJECT ACCESS TO JUVENILE JUSTICE RECORDS

In this chapter, a juvenile's right to obtain records
maintained about him by the police and the courts is
discussed. Statutes in a few states give juveniles a right
of access to their police records, and statutes in several
states give juveniles a right of access to their court
records. This differs considerably from the state of the
law concerning subject access to adult criminal history
records. The Department of Justice Regulations and
state statutes give adults a right to see their eriminal
history records in virtually every jurisdietion.

In those states that do not provide for a statutory
right of access, courts are inclined to order access only
when the juvenile can show that the information in
question was used to make a decision about the juvenile.
For this reason, juvenile justice data which is relevant to
a juvenile's defense is usually made available to the
juvenile and his attorney, either by statute or court order.

The question of access by a juvenile or his attor-
neys, parents or guardians to his juvenile justice records
comes up in three contexts: (1) access to records held by
police agencies; (2) access to historical juvenile court
records; and (3) access to contemporaneous juvenile court
records in order to assist the juvenile in his defense.

Juvenile Records Held by Police Agencies

Just as there is comparatively little law governing
the handling of juvenile records by police, there is simi-
larly little law governing access by the juvenile subject to
such records. A few state statutes expressly give juven-
iles a right of access to their police records. But more
often juveniles do not enjoy a statutory right of access to
their police records. Although there is no case law
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directly on point, it is likely that if the juvenile could
show that this information was used as a basis for
significant adverse decision about him, the courts would
find that he has a right of access to the data on due

process grounds.

Juvenile Court Records

Many state juvenile codes do authorize access by
the juvenile subject to his juvenile court records, includ-
ing social records. In most cases, such access is granted
to the subject and, while he is a juvenile or under custody,
to his parents, guardian and attorney.!** Most state laws
also permit the subject to have access to his sealed
records, and many permit the subject to petition the court
to send his records to other persons or agencies.

Surprisingly, only two states, Indiana and Washing-
ton, have adopted statutory provisions which expressly
permit access to juvenile court records for the purpose of
challenge and correction of juvenile justice records. By
contrast, challenge and correction rights are routinely
available to adults in respect to their: criminal history
records.

The Indiana statute provides that "a person on whom
records are maintained may request the court to modify
any information that he believes is incorrect or mislead-
ing." The Washington state statute states that juvenile
justice agencies have a duty to maintain accurate records;
shall not knowingly record inaccurate information; shall

make reasonable efforts to insure the completeness of
their records; and shall implement procedures to facili-
tate inquiries concerning such records. The law further

provides:

"A juvenile, or his or her parents, or any
person who has reasonable cause to believe
information eoncerning that person is ineluded
in the records of a juvenile justice or care
agency may make a motion to the court
challenging the accuracy of any information
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concerning the moving party in th

| e
félgg‘%n%mg;hthe continued gossessioge%ct)'rdtl?g

_ y the agency. If the court
motion, it shall ordep the  formns
: record -
tion to be corrected op destroyed," °r informa

gﬁgﬁ?ajﬁi‘o:éu?iﬂ}?:l&rly ;:lhe social record information
SS, s can show th i >
makelan adverse decision about hiérirf. Fhis data Was used to
denial x;fTurt{xer V. Regd, an Oregon state coupt upheld the
prpl of a former prisoner's request for access to psychi-
oe o psychological evaluations on the ground that this
thp s’ub_]eetlve, evaluative material was exempt und
¢ eﬂs}tate S open records law.'** The Court was inll) rl:sls eé'
pgtenii:fgbue?gtr‘litt tf]:'?)tn the subject had little interes%: in ir
entig access to this type of -
, isrl:bje‘?‘twe and _evalu.ative material. Tglps typenooril? Ix"i(;tsual-,
€, 1L applied in a juvenile case, would make it diffic?;ll't

for a juvenil i ;
e or his designee i )
records. gnee to obtain access to his social

Juvenile Records for Defense in Juvenile Adjudications

In cases where the juvenile and his

5 wl _ attorney i
’e,igectgesgd"tothhls._]uveplle record in order to efgelc':i(i]\?:l.e
aocom s § € Juvenile, there is little doubt that sucg
implieitly sgrﬁgi?éesT:uechFiiirgés Y:out{l tC o At

. : In stating tha i
lt‘gcem:g:x;seei 215‘ 4 Juvenile proceeding in fedgral ctoucz'lémglgi
e ! a 1ng" to the proceeding must not be disclosed
bt to the "judge, counsel for the juvenile and the’

government, or oth . .
sealed records, * ers entitled under this section to have

Many state juvenile cod
. _ €S expressly give j i
?r?fi rtrrr]xelg' attorrgeys a right to inspect any i'reiirortsj:)lxY il&lgi
ation relied upon by the juvenile court.'*? Further-
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more, surveys indicate that almost all juvenile courts
have adopted formal or, at least, informal rules which

give juvenile attorneys access to all juvenile records
relied upon by the court.}*®

In Kent v. United States the Supreme Court said
that access to relevant juvenile court records by the
juvenile's attorney is guaranteed by the Constitution.
Kent held that before a juvenile court could make a
significant decision affecting a juvenile (in that case a
decision to waive the juvenile court's jurisdiction) the
juvenile's attorney must have access to all information on
which the court would rely, including any social record
information.'*? The Court cited the District of Columbia
Federal Court of Appeai’s opinion in Watkins v. United

States, wherein it held:

"All of the social records concerning the child
are usually relevant to waiver sinece the Juven-
ile Court must be deemed to consider the
entire history of the child in determining

waiver,

* Xk ok

The child's attorney must be advised of the

information uP(?n which the Juvenile Court

relied ... ."!
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Chapter Five

DISCLOSURE QF JUVENILE REC
ORDS
TO RESEARCHERS

are less apt to be covered b

y state statutes. In additi
;1;2;13; c;f the state statutory access provisions place shI:;B
! ¢lions upon researcher use and disclosure of juvenile

In states which do not incl
R { whi ; ude researcher ac
?govll)sthns In their juvenile code, researchers may be :gls:
e gc')itir&rlll:t :cic:lizs ebstr"cpn\il;]ncing a court that they have g
resi” in the records. The  cha ter notes
that researchers haye charged that various restxl')ictions on

Federal Law

search purposes. The Federal Y i
ch es. : outh Corrections A
prohibits the diselosure of juvenile coupt records except frf

six specified circumst
! ances :
searchers,!5! » None of which cover re-

State Law

However, under state law th 1 .
e result is often differ-
:gatt.es Thg lDepartrr_neqt ot: Justice Regulations perne:i‘t
_ S and local criminal justice agencies to disseminate
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