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- The focus of ‘this repor 1 x ' Programs; specifice
- it examines the practice offpretrialfraleasefa51itﬁhas*deVeiOpedfiha,?“

- the United States over the last 25 years and highlights the advantages

and - disadvantages of specific program Structures;'ngératiohs;‘jand”ﬁ
policy*decisionswrelated‘to efficient‘prettialfcaSexmanagément;jfThé”
,:ep0rtfis'intended tojassist‘praCtitioners4infadd(éSsihgathgLCUrrenti-
: o challenges in the pretrial field. Moreover, it is meant to serve as a
: Sk basic reference tool for local CriminalfjUStice”bffiéials,aﬂd_che:sﬂ '

- g involvad,in¥prétrial;re1eaée,program develbpment,'particularlygﬁhdéa*j‘
interested in establishing a specialized 'agencyr*to°fserVeg1ptetrial5;‘

T
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b Bail reform efforts in the 1960s saw the emergence of pretrial release o
L programs as a response to problems noted by critics of the commercial

i R : bail system, such as[diSerimination“agaihStiindigent’defendants;,anai
the effective tranSferral'ofrthe{releasefdecisidn to private bail
bondsmen. In 1961, the first of%theSe'programs;\thevwbnhattan Bail
Project, was initiated in"New York City as an experiment in selecting
defendants to be released on their own recognizance: The success of =

i the Manhattan Bail Project provided a major stimulusifor‘bailﬁréfbnn ,‘;"
' across the country. o T e

v Three(other'EVentS‘had~substantia1 impact on the growing bail reform
i movement.  The National - Conference on Bail and Criminal Justice in
. 1954 provided a forumlforfpraCtitiéners‘andfpoliCy—makers'to debate
f the increased use of non-financial release and to advocate reform of-

the nation's bail laws. In 1966, Federal legislative efforts culmi-
nated in the Federal Bail Reform Act, which created a presumption in
favor of release on personal recognizance, introduced the concept of
conditional release, authorized 10 percent deposit bail with the
court, returnable upon appearance, and -emphasized 'the principle of
release under the least restrictive method necessary to ensure court
appearance. Although’theflawﬂapplied,only to the Federal courts and
the District of Columbia, at least a dozen ‘states undertook bail law
revisions within five years of its’ passage. The third ‘major event
occurred in 1968 when the American Bar Association (ABA) published the
first standards on pretrial release. = . . SRCEE R R

As the bail reform movement entered its. second ‘decade, it was
confronted by intense public concern -over reports of a dramatic
increase in crime. Thus, programs struggled to reconcile the goal of
reducing inappropriate pretrial detention with the need' to maintain
public safety. Bail reform measures in the 1970s consisted of efforts
to improve program practices by expanding the use of non-financial
release options and establishing national standards to guide local~-
ities in day-to-day practices. Throughout the 1970s, pretrial release
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_"standards were developed by the Natlonal l\dv1sory Commlssmn on
- Standards and Goals  (1973), the _Natlonal Conference of ‘Commissioners

on . State Laws (1974), ‘the National District Attorneys Assomatlon_ :
yf(l977) r the Natlonal Assocmtmn of Pretrlal Services Agencies (NAPSA)-

~(1978) , and the ABA - (rev1sed 1979).. ‘While these standards differed
- Somewhat, common elements 1nst1tu 'onallzed many of the ball reform"' g
’ movement s goals. ST i : R i ST B

o Another 1mportant developrnent 1n the 19705 was - passage of the Dlstrlct,
+ of Columbia Court Reform and . Criminal Procedure Act of 1970, which
, ',‘amended the Bail Reform Act  of - 1966 and. d1rected judges in . the

- District of Columbla 1o con51der ‘the: element of communlty safety as .

well as the - .defendant S rlsk of flight in arr1v1ng at an appropriate

bail decision. This was the first law that allowed for “prevent1ve
detention" of defendants thought l1ke1y to commit. new crlmes if
released into the communlty. : : , :

,The legal authorlty for the pretrlal release program is in partr

determlned by: 1) laws which define the circumstances under which some

: cortall defendants may be released pendlng adjudication; 2) laws which
deflne the constltutlonal or. statutory rights of the accused and which

may dlrectly or 1nd1rect1y have an impact on the pretrial release

 process;: -and 3) laws which spec1flcally mandate or authorize pretrlal

release programs.

Program practices are determined not only by legal requirements but by
local system structure. Three court-related issues which affect
pretrial release practices are the orgamzatlonal placement, point of
program intervention, and release options avallable.

Organizational placement refers to the p051t10n of the pretrial
program with regard to admmlstratlve ‘authority and accountability.
According to a 1980 survey of pretrial release programs, almost half
are directly accountable to some branch of the courts.

Equally important is the time the program initially screens or
interviews defendants, i.e., the "point of intervention." Most
programs are in accord with national standards which urge that
interviews be conducted expeditiously in order to make the information
available at the first court appearance, where the initial release
decision is usually made.

The range of release options available in a jurisdiction can also
affect pretrial release program practices. These options are usually
distinguished in practice between financial and non-financial release,
and, among non-financial release methods, the level of supervision
prov1ded

viii
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*_There are flve ways in. whlch defendants can secure release w1thout
. . appearing Ybefore a jud1c1al offlcer three forms of citation release
- (non-financial), through delegated release’ authorlty (financial ‘or
non~financial) and’ ‘through a bail schediile (financial). . Arrestees. who
~have not secured. release’ through one: of  these methods appear at a

hearlng before a jud1c1al offlcer The judJ_Clal officer can authorize

a varlety of ‘mon-financial ‘and’ flnancnal release optlons, J.ncludlng :
- four types of non—flnancual release optlons, rand six types of finan—-
. oclal release opt:Lons. - "The  four types of - non-financial release are-
 release on recognizance (or written pranise to appear); condltlonalﬂ
,release, supervised release, and: tlurd—party custody release. The six
types -of financial conditions ~which the ' court" may imposé include
unsecured ball, prlvately secured ball, , property bail, depOSlt ball :

surety baJ_l, and cash ball. g

Two. other system features whlch may play a part 1n the release of :
defendants (and the practices of release programs) are the existence

and extent of the surety bail J.ndustry in a jurisdiction and the level
of oommmty soc:Lal serv:.ces avallable to the court - and other system
actors. R S . S e 2k . D g

The practlce of allow1ng commer01al bondsmen to post bail for ‘the -

release of defendants prior to trial has created a commercial bus1ness
enterprise within the criminal courts. The- bail bondsman' can
frequently determine whether or not defendants requlred to post surety
bail will be released or detained. ‘However; - the extent' of the bail

bondsman's impact  on release varies mns:.derably among - jurlsdlctlons ;
States such as Illinois and Kentucky ‘have virtually elnnlnated the.
need for commercial bail bord services, while local ‘systems in states

such as Georgia, Texas, and Callfomla Stlll rely to a large extent on
the use of surety bail. .

Increa31ngly, community soc:Lal service agenc1es ‘are belng called on to
provide services to the court so that more defendants can be released
with supervision under non-financial release conditions. Pretrial

release agencies may serve as catalysts - in th:Ls process through

development of - relationships with the varlous agencies and their

identification of defendants who can be assisted by such ‘programs.

The same treatment programs used by the court as alterna+lves to
incarceration may also be used prlor to adjudlcatlon. .

There are two types of non-flnanCJ.al release- release on recoqnlzance
and conditional release. Release on recognizance (ROR) is defined as
release on one's pram_se to appear w1thout any requ1rement of money
borx

A pretrial release program must identify the categories of defendants
it will screen, then identify the population it will recommend for
release. Definition of the target population can have a tremendous
impact en its operation. Defining a target population is accamplished
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| through the use of screening for eligibility, Exc ‘om_prog;
~ consideration for ROR may occur through ~exclusion from-the initial
v*interVieW,:or,exclusionffrom,Pr°9:am1rgcommendations,forLROR;:,“ i

 Screening procedures for determining defendant eligibility for release

~on:. recognizance involve thrée,fSteps::vSObtaining, background - infor-
mation;,Verifying that ' information; and determiningmthewapprqpriater
" recommendation. e e T e T e T T
After background information on defendants has been collected and
verified; progran,personnel:must,determine,which defendants will be
recommended for ROR. There are three assessment mechanisms available.

to pretrial release programs: objective‘schemes, subjective schemes,
or a combination of both. Objective schemes use some. type of "point
scale" to determine a defendant's eligibility for ROR. The advantages
of ‘an objective scheme are that it may provide some level of statis-—
tical predictability, it allows recommendations to be applied in a
consistent manner, and it may result in higher rates of non-financial
release. Difficulties with such schemes are that they may be too
restrictive, they may discriminate through the use of invalid

criteria, they are often "borrowed" from -other jurisdictions without:

the necessary local validation, and they may lack needed flexibility.

Subjective schemes have the following advantages: they capitalize on
the knowledge and experience of trained investigative staff; they
allow interviewers to feel greater responsibility for release recom-
mendations; and they provide more flexibility in changing release
criteria to respond to individual defendants. The disadvantages of
subjective schemes include: the institutionalization of personal
bias; the requirement of more experienced staff at the initial
interview; and the lack of consistency in application of recom-
mendations.

Concerns over the weaknesses of the two recoMmendation approaches have
led many programs to combine subjective judgment with objective point
scales to determine release recommendations.

Following the recommendation determination, most programs prepare
written reports which detail the release recommendation and the
supportive background information, with copies provided to the
prosecutor, defense counsel, and the court. Some programs present
only ROR recommendations, while others present a variety of
recommendations, including conditional release, supervised release,
and money bail amounts.

These techniques differ from ROR in . their specification that
defendants fulfill some stated requirements which go beyond those
associated with ROR. Within these techniques, the distinctions
pertain to the level of restrictions placed on defendants, the level
of supervision necessary to monitor compliance, and the locus of
supervisory authority.

s A o ke e e
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Conditional releasél,teéhniqués pthide.gthe.,jddiéialﬁ,officér; with a

release option in" those cases where he or she does not feel that the

defendant is a good risk to return to court, but, at the same time,
rial detention is warranted. “Through the use
of conditional release, programs seek to expand the number. of
defendants who are eligibleffOr,nonffinancial”releasé,‘without

jéopardizing‘failu:e—toeappear or rearrest rates.

" Conditional release without supervision entails conditions which can

be grouped into four categories: 1) "status quo” conditions, where
defendants  are required to maintain residence, school, and/or

employment status; 2) restrictive conditions, where defendants must

restrict their‘associations or movements, aVoidlcontact.with'victims,
or maintain curfews; 3) contact conditions, where defendants are
required to report by telephone or in person to the release program at
various intervals; and 4) problem-oriented conditions, where defen—
dants are required to enroll in various social service programs.

Supervised release provides the monitoring component for court-ordered
conditions, Monitoring offers several potential benefits to the
court: adequately monitored conditions can provide an early warning
of non-appearance; the provision of information to the court on the
pretrial performance of supervised defendants can assist the court in
determining the appropriate sentence for convicted defendants; and the
defendant's record of pretrial behavior can provide an indication of
likely behavior if a non-incarcerative sentence is considered. Pre-
trial release programs use various forms of supervised release. Some
programs use both contact supervision (e.9., requiring defendants to
call or visit the release program on a regular schedule) and mandatory
treatment programs, while others use one or the other. Frequency of
required call-ins, visits, or treatment program attendance also varies
widely.

Third-party custody release is premised on the condition that some
agency or individual in addition to the defendant assume responsi-
bility for assuring the defendant's appearance in court. The third-
party custodian may be an individual such as a relative, friend, or
employer, or a social service agency. Traditionally, this form of
release is a direct arrangement between the court and the designated
individual or agency, without the involvement of the release program.
However, in some ijurisdictions release program functions include
recommending specific third-party custodians, providing third-party
custodians with court date information, establishing criteria for
third-party release, and acting to coordinate the work of third-party
custodians.

The pool of defendants eligible for consideration for conditional
release depends on the jurisdiction's definition of "high risk"
defendants. ' In general, conditional release techniques are used for
felony defendants because many alleged felons are ineligible to
receive a recommendation for ROR and are likely to have money bail
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set, and because felony defendants are less likely to secure release
from custody since they tend to have higher bail amounts.

The population of defendants eligible for conditional release in part
depends on the point of intervention selected by the program and the
procedures for obtaining referrals. Screening before the initial
court appearance may enable defendants to secure release more quickly
and save both the system and the defendant money. However, determi-~
nation of appropriate conditions of release may be difficult if
outside agencies are used, due to timme constraints. Also, it may not
be feasible to obtain agreements from such agencies in such a short
period of time. Some programs have responded to this concern by
presenting a general recommendation for conditional release at the
initial court appearance, with specific conditions to be determined
later after a subsequent interview. Programs must be careful to guard
against "widening the net." This can occur when judges assign
conditions to defendants who may have otherwise obtained release
without them.

In determining specific conditions of release, programs should strive
to meet two criteria. PFirst, conditions should be individualized to
the particular circumstances of each defendant and must be reasonably
related to minimizing risk of flight and rearrest. Second, the least
restrictive set of conditions should be imposed. This pertains not
only to the number but also the type of conditions.

In presenting recommendations to the court for conditional release, it
is important to ensure that the conditions of release are as specific
as possible. Vague conditions such as "cooperating with the program
should be avoided.

There are a number of follow-up activities that release programs may
undertake after the accused has been arraigned. Though some of these
services are not directly related to the pretrial release decision,
they are often provided to other criminal justice agencies.

Among post-release services, many release programs interview
defendants immediately following release in order to review court
proceedings, court dates, attorney information, program requirements,
and to answer any questions. Release programs may also act to notify
defendants, by phone or mail, of some or all court dates. Recent
research results on the impact of program notification show that the
practice may reduce FTA rates by as much as half in certaln charge
categories.

Virtually all release programs have established case-tracking systems
to derive ‘information for monitoring and ' evaluation of pretrial
release program functions and providing information to judges. Asso-
ciaced with systematic data gathering on overall program operations is
the preparatlon of reports on 1nd1v1dua1 releasee performance, which

xil

may be used by courts in determining appropriate sentences for those
who are convicted. Programs may prepare individual reports on persons
released ‘through the release agency, or only for particular defendant
groups.

Response to violations of release conditions is an important part of
pretrial program activity. However, reporting on every violation may
quickly swamp the agency in paperwork. Professional standards suggest
sare discretion in reportlng noncampliance, but it is important to
develop standard procedures for dealing with all violations and to
involve the judiciary in that process. Three types of sanctions for
non-campliance exist: remedial (requiring some program participation),
restrictive (limiting travel or associations), and punitive (fines,
jail time, or other penalties). In the event of failure—-to—-appear,
especially in felony cases, 4a large percentage of release agencies
take action to return the defendant to court. FPhone contact and ‘field
visits are often used to locate defendants, and same agencies have
fallure—to-appear unlts vwhich deal solely with thls sub—populatlon

Supplemental services may mclude services to the accused or to other
system agencies such as ‘information sharing. ngram administrators
may also be willing to provide "extra" services to speed case
processing or make referrals to other programs as part of overall
program goals.  However, specific non-release supplemental sexrvices
should be oonsidered in light of the issue of confidentiality of
defendant - 1nformatlon, and the possibility of jeopardlzlng more
essential services. .

Pretrial programs often provide social ser'uce referrals to defendants'

who need help in obtalnlng employment, alcohol or drug abuse
treatment, or other services. The maintenance of referral agency
llstlngs has beccme an 1rnvmrtant part of the work of many agenc:Les. ‘

Indlgency screening to determ:me ellglblllty for &ee ass:.gnment of
" counsel is also: performed by many release agencies. -~ However,. certain
profess:Lonal standards oppose release agency involvement -in such
screening, since inquiries- pertaining to the amount of incame, ‘a fact -

not regarded as relevant to the release issue, may lead to reduced
credlblllty among’ defendants and w1th other system agenc:Les,
jeopardlzmg essentlal services. '

Some - pretrlal programs have both pretrial release and pretrlal
diversion screening. To the extent that the partlcular diversion
program has strict eligibility requ1rements, the release program can

make early assessment as to whether a defendant meets minimun re-
quirements. Separatlon ‘of the two functlons 1s recomnended, even 1f
' the two programs are placed in the same agency. : e

Smce :Lt 1s valuable for the probatlon department worklng to prov;Lde ;

presentence mvestlgatlons to. ‘speed such J.nvestlgatlons, pretrial

serv:.ces programs often are 1nvolved :Ln supplylng approprlate‘

o xiit
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_background data, an,1importantffsupplemental',serVicef‘infvmany
Jurisdictions. T ‘ - : B

With the problem of jail- crowdlng reaching cr1s1s proportlons,
pretrial agencies are 1ncrea51 gly being recognlzed as crucial to jail
population monitoring and as a brldge to. cooperatlon between the
courts and jail administrators. Pretrlal programs are in an excellent

position to contribute key. facts to the analysis of Ja1l populatlonsk

and to help devise population reduction plans. In addition to pro-
v1d1ng data many programs are dlrectly involved in spec1a1 populatlon
management - groups and task forces. :

Flnally, many jurlsdlctlons have turned to "central 1ntake“ systems in

an effort to improve case management and overall coordination -among

criminal justice agencies., With such a system, dupllcat1on in infor-

mation-gathering can be m1n1mlzed through a comprehens1ve 1nterv1ew as
" soon as possible after arrest. Involvement in central intake services
can serve the goals of the release program, but issues of confiden-

tiality and credibility can again arise 1f such screenlng is performed.

by the release program.

In addltlon to the. mechanlcs of progrmn operatlons and procedures,
administrators must deal with a number of 1mportant management issues,

including staffing, training, fiscal respon51b111t1es, public rela-

tions, management information system development, .and impact
evaluations. L '

The plann1ng of staff levels, functlons, and allocatlon 1s a complex

process in which program adm1nlstrators must. consider budgetary
constralnts, workload, range of services offered. .caseload fluctu-

ations, court scheduling, and a varlety of other characterlstlcs.

Stafflng dec1s1ons are needed in three areas-- admlnlstratlve,

investigative, and post—release. ' Admlnlstratlve staff - functions
include supervision of all staff, budget preparatlon, research,

~ preparing all. reports on the program, .and ensuring that the goals of

the program are clear to all staff through approprlate training.
Investigative staff functions include interviewing all defendants

eligible for pretrial release screening,  verifying the information.

- obtained, and presenting recommendations to the court, Post—release

staff . functions ‘include nwnltorlng conditional release cases, noti-

fying defendants of court dates, case tracklng, and apprehen51on/—
arrest if approprlate. vk‘ : o L L \

Staff tra1n1ng and evaluatlon 1s an 1ntegral part of a release
’program s activities. A tra1n1ng program should work to ‘keep staff

,’1nformed of new developments in the release field, as well as in the
: 1nd1v1dual program, and to raise the Jevel of skills avallable to the
program. - Such programs usually include 1nterv1ew1ng technlques, REC

- defendant superv151on procedures, report layouts, and ba51c managementkt“ .

training. Staff evaluations are formalized mechanisms (written and/or
oral) to assess a staff member's ability to qualify for a higher grade
and approprlate salary 1ncrease.

A pretr1al program admlnlstrator s f1sca1 respon51b1l1t1es involve
preparing annual budget proposals, detailing justifications for
proposed increases as they may become necessary, and responding to
audits, either from- county,' state, or federal agencies, Monthly
review of expenditures is necessary to ensure that current budget
allowances are not exceeded. ,

Public relatlons is  another important area for pretrial release
programs.. Programs ‘should prepare materials which describe program
goals and operations and how they benefit the public. These materials
should be available to three audiences: - 1) local criminal justice
agencies; 2) community organlzat1ons- and 3) leglslators particularly
county off1c1als. S . t

A management 1nformatlon system (MIS) allows a pmogram admlnlstrator
to identify difficulties within the organization by examining statis-
tics and periodic reports. Careful planning for the implementation of
an MIS is important to its success. Without first defining precise
information requirements, systems may compile excessive data at high
cost while leaving -essential questions unanswered.  The planning
process should include: def1n1ng questions to be examined; describing
data ‘to be collected and * in what format; creatlng data forms;

creating effective reports; 1nvolv1ng the staff - in plannlng, ‘and

de01d1ng between manual and automated systems. :

Toplcs to be examlned may 1nvolve release or fallure-to—appear rates,

- management. guestions such as recommendation rates of ‘individual

interviewers, background questions such as defendant characterlstlcs,

“housekeeplng" information needed 1n contacts with the defendant, and

d1spos1tlon 1nformatlon such as: form of release Jor sentenc1ng
1nformatlon. S : : B

yAt gm1n1mum,‘;a program »shotld collect data o defendant

characterlst1cs, program: actlons, and process. outcomes, so. that

questions ‘concerning the program's effect on the criminal justice

system can be answered. = Data gauhcflng forms must be designed to

| taccommodate thls 1nformatlon -and allow for qulck compllatlon. G

A carefully dev1sed MIS is crltlcal to the develnpmen_ of the procram
“impact ‘evaluation." ' Impact evaluations differ from management

,1nformatlon systems in that they are designed to test certain research
questions concerning program °ffects on the local criminal justice
_system. This tool can validate new 1nnovatlons, dlagnose ‘problens,
-allow the program: to- make nore 1nformed de01s1ons, and - test 'program
dmpact on" defendants.,, The lthl of complex1ty fo) sophlstlcatlon ‘
 involved in research evaluatlon depends on the. program s needs, the =
o research questlons that demand answers, and the adequacy of theﬁ
: budget = ‘ : : : :

o
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Several topics have been identified by program administrators as
important issues for the 1980s. For several years, advocates have
called for early identification and services outside the jail setting
for mentally disabled persons, public inebriates, and DWI and drug
abuse defendants. The numbers of such defendants detained pretrial
appears to be growing, according to available statistics. Courts,
often without alternatives for "special needs" cases, are beginning to
recognize the potential of pretrial services programs to identify such
cases and develop pretrial options.

Many jurisdictions have been forced by mounting jail crowding problems
and more tightly defined first appearance guidelines to find more
efficient ways of dealing with arrestees. One technique of short-
cutting direct judicial involvement in release decision-making,
citation release, has spread throughout the country in recent years.
Many administrators now suggest that delegation of release authority
to pretrial services programs should be implemented as a natural
expansion of the citation release experiment. Though a number of
release programs have operated with such authority in handling
misdemeanant charges for several years, a few now have some degree of
felony release authority.

Another mechanism implemented to expedite the handling of criminal
cases is the central intake system (CIS). The basic function of the
CIS is to gather information on defendants and their cases, verify
that information and disseminate it to appropriate operating agencies,
thus reducing the duplication of efforts in information gathering and
the lack of coordination in case processing that is so common in local
systems. The issue of confidentiality impedes many systems in moving
to central intake mechanisms, but where pretrial release agencies have
assumed chief responsibility, the problem has been dealt with through
limiting each agency's access to the information bank, or allowing
individual agencies to maintain information unique to their own needs
with basic data supplied by the CIS. S i

Concern over pretrial rearrest rates has grown steadily over the last
15 years, leading many states to pass measures making the consider-
ation of danger explicit in their release laws. Opponents of this
movement have argued that criminal behavior cannot be accurately
forecasted and that denial of bail based on such predictions would
contradict basic legal precepts.

Although recent research indicates no improvement in the effort to
differentiate between those who will or will not commit bail crimes,
safety concerns do affect the bail decision. Many pretrial
practitioners, supported by NAPSA, are moving to separate safety
considerations from those of court appearance and- to propose
non-financial release conditions to defendants thought to pose a
threat to safety. ’ R , .
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The development of bail guidelines for local court systems is an
attempt to structure judicial discretion to make it more accountable
and fair. Developed in Philadelphia by Goldkamp and Gottfredson, a
matrix system provides a range of bail choices to guide judges in
their release decisions. Research on the Philadelphia system
documents increased equity in bail decisions with no significant
change in failures-to-appear, pretrial rearrest rates, or release
rates. All municipal court judges in Philadelphia are now using the
bail guidelines system.

The recent spotlight on the needs of crime victims has resulted in
stepped-up efforts by local criminal Jjustice agencies to improve
victim assistance programs or to initiate programs where there are
none. Many pretrial services agencies have been involved in informing
the court of the situation of the victim and providing specific
recommendations for "stay away" orders. Although increased pretrial
program activity is problematic, many programs may be urged to become
more directly involved in victim assistance procedures.

Accreditation standards are intended to ensure reqularity and
consistency and to represent ideal but attainable goals. Advocates of
accreditation of pretrial release programs believe that some level of
standardization could work to promote the safe release of a maximum
number of defendants and make pretrial programs more effective in
reducing jail population levels.

The question of how pretrial services programs can help solve the
problem of jail crowding looms large on the horizon. It is clear that
other criminal justice agencies, especially the courts, are looking to
pretrial services agencies for the necessary expertise to reduce
incarceration levels while ensuring community safety and the integrity
of the court process.
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Chapter 1

1.0 Introduction

Historically the criminal Jjustice system has relied on money. bail as
the major mechanism for assuring a defendant's appearance at court.
Defendants with the financial means o post -bond have secured pretrial
release, while indigent defendants have remained in jail. A turning

point in the criminal justice system's treatment of indigent defen— .
dants occurred in the early 1960s with the ‘e'stablish‘mevnt .of . the
Manhattan Bail Project, the first program to test the. validity of .
non-financial means of pretrial release. - The . findings ~of this -
project, which indicated that a majority of defendants with ties in .

the comunity could be safely released on their own recognizance,

generated national interest in bail reform. Since that time, many

jurisdictions have adopted -similar approaches and have implemented

other release mechanisms such as citation release, conditional . |
release, supervised release, and deposit bail. All of these mecha-.

nisms were developed to increase the options available to juris~
dictions in effecting release while assuring cowmmnity safety and the

integrity of the court process. The use of new options has resulted
in the release of many defendants who might otherwiﬂsg have been

unnecessarily detained during the pretrial period.

While the bail reform movement made significant strides ‘during its o
first decade, current bail practices reflect conflicting pressures. @
On the one hand, the presumption of ‘innocence, coupled with current
jail conditions and escalating costs of maintaining defendants in
jail, have led many to argue for a Ffurther expansion of the range of

pretrial release options. = On the other hand, there is .continuing .
concemn about - failure-~to-appear among defendants on pretrial release,

and crime committed by defendants on pretrial release. The latter has '

' trictive formms of
release, for the explicit consideration of the defendant's potential = =
dangerousness in setting release conditions, . and for the use of

led many to argue for the imposition of more. restri

pretrial detention for certain defendants.

Local criminal justice officers feel these -conflicting lpre}s,‘s»ur,e‘s i
strongly. This Issues and Practices report, which examines pro~ 0

grammatic non~-financial release strategies, is intended to assist =
pretrial practitioners in addressing the current challenges in the = =
pretrial field. It examines the concept of non-financial pretrial = = =
release as it has developed in the United. States over the last 20

years, and highlights, where possible, the advantages . and = disad

vantages of specific program structures, operations, and policy. de~ .
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cisions related to implementing release on recognizance and
conditional release strategies. The report also discusses the
positive and negative consequences of each. The audience for this
report includes two rather disparate groups: jurisdictions with
existing pretrial release programs and jurisdictions considering
implementing such programs. ‘Thus it includes information of interest
to program designers and program operators. In addition, this report
will be useful to legislators and state executives examining the
methods of pretrial release currently employed in their state, with an
eve to improving statewide services.

The information in this document is drawn from a nurber of sources.
In March 1983, telephone interviews were conducted with 14 pretrial
programs. These programs provided detailed information on their
structure, operations, and activities. Coamlemnenting this program-
matic information was a review of the literature cn pretrial programs.
After consultation with experts in the pretrial field, seven addi-
tional programs were chosen for more intensive study. Visits were
made to each during the first quarter of 1983. These seven programs
were the Pretrial Release Services Division, Baltimore, MD; Own
Recognizance Project, Berkeley, CA; Pretrial Court Services, Cobb
County, GA; Pretrial Services Unit, King County, WA; Mumnicipal Court
Pretrial Services, Marion County, IN; Own Recognizance Project, San
Mateo County, CA; and the Pretrial Services Agency, Washington, DC.
The experiences of these seven sites are highlighted throughout the
report, and are supplemented by information gained through the
telephone survey and literature review of other pretrial programs.

1.1 Problems in the Administration of Bail

The presumption that an accused defendant should in most cases be
released fraom custody pending trial has been a longstanding precept of
the American criminal justice system. Pretrial release permits the
accused to take an active part in planning his defense, permits him to
maintain his employment and family ties in the event he is acquitted
or given a non-custodial sentence, and spares his family the hardship
ard indignity of welfare and enforced separation. At the same time,
however, the cammunity needs assurance that the accused will appear in
court and refrain fram criminal activity.

Historically, the principal mechanism used in this country to
determine whether a defendant shruld be released pending trial has
been the money bail system. The American bail system evolved from
English common law, where private individuals personally guaranteed
they would produce defendants for trial. If the accused failed to
appear, these private sureties offered themselves as substitutes for
the defendant, or forfeited property. By the thirteenth century,
sureties provided a sum of money in the event of non-appearance. _l_/

American citizens in most jurisdictions have enjoyed an absolute
statutory or constitutional right to have bail set in non-capital
cases since colonial times. 1In capital cases, where the defendant's
risk of flight may be great, the right to bail is, in many states,
discretionary. The Eighth Amendment of the United States Constitution
grants a right to all citizens against “excessive bail," although it
is silent on any explicit grant of an absolute right to bail. The
Judiciary Act of 1789, however, did grant a right to bail in all
non—-capital cases before trial in the Federal courts. 2/

This right to bail in non-capital cases provided by the Judiciary Act
of 1789 (and by the constitutions of 34 states), 3/ coupled with the
vastness of the American frontier, meant that a new means had to be
developed to supplement the private surety. 4/ By the end of the
nineteenth century, the practice of commercial bail bonding largely
replaced the private surety, so that a defendant typically had to post
a premium with a bondsman in order to gain pretrial freedom, 5/ 1In
return for a non-refundable money premium, the bondsman guaranteed the
defendant's appearance at court. If the defendant failed to appear,
the bondsman would lose the full amount of the bond. As a measure of
protection from forfeiture losses, bondsmen would often require
defendants to post collateral. Under this system, defendants who
could post the bondsmen's fees and meet other conditions set by the
bondsmen secured pretrial release, while those without these resources
remained in jail, often for months.

The commercial bail system has remained a prominent form of pretrial
release throughout the twentieth century. However, beginning in the
early 1920s and continuing to the present day, the inequities of the
commercial system have received greater attention. Criticisms
directed at the system include the following:

® The practice of framing a defendant's prospect for pretrial
freedom in financial terms clearly lends itself to discrimi-
nation against indigent defendants.

® The nature of the money bail system requires the practically
impossible task of translating risk of flight and/or danger
into dollars and cents.

® The premise that financial payments are useful in assuring
court appearance is questionable, since fees posted with a
bondsman to secure release are not returned when a defendant
appears in court.

® Money bail has often been used for purposes other than
assuring the defendant's appearance at court. Early studies
of the administration of bail by Beeley, Morse and Beattie,
and Foote suggested that Jjudges often set unaffordable bail
based on the seriousness of the charges in order to punish
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arrestees. 6/ Furthermore, as stated by former Supreme Court
Justice Arthur Goldberg, "The judge who predicts that a given
defendant may commit a serious crime may set the bail at an
amount he knows the defendant cannot afford." 7/

e With the rise of commercial bail bondsmen, the court's
influence in determining whether a defendant would be
released prior to trial was substantially reduced. Today the
release decision 1is effectively transferred to the bail
bondsman when the court sets a bail amount.

® The bail bondsman's supervision of the defendant is often
minimal, and the function of locating fugitives is primarily
performed by law enforcement officials. 8/ 1In addition, the
presumed safeguard for the state-—the collection of forfeited
bonds upon the defendant's failure-to-appear—is frequently
ineffective due to law enforcement policies. 9/

® A great deal of evidence suggests that corrupt and abusive
practices have flourished in the commercial bail bond
industry. Bribery, kickbacks, payoffs, and racketeering have
been well documented. 10/ Also, the efforts of bondsmen to
apprehend bail jumpers have often led to situations of abuse
and predation. 11/

® The pretrial detention of defendants who cannot accomplish
release due solely to the decision of a bondsman is contrary
to the law principle that individuals should not be punished
until guilt has been established. 12/ Other than the fact of
incarceration, punitive effects include loss of employment,
inability to participate in defense efforts, and the
increased chance of incarceration if found guilty. 13/

1.2. The Bail Reform Movement —-- A Response to the Problems in the
Administration of Bail

1.2.1 The First Decade of Bail Reform

The 1960s saw the emergence of a significant bail reform effort in the
United States. Through the development of alterhatives to traditional
money bail, reformers sought to reduce the number of defendants de-
tained before trial solely as a result of their inability to post
bail, and to make pretrial release practices more equitable. The
reform movement was based on two premises: first, that a defendant's
community ties, including such factors as length of residence in the
community, family membership, employment status, and prior criminal
record could be used to assess the risk of flight; and second, that
the individual characteristics of a defendant could be used to
determine the least restrictive conditions to assure court appearance.

N T T R A o e e

In 1961, the Manhattan Bail Project was created in New York City by
the Vera Foundation as an experiment in the selection of defendants to
be released on their own recognizance, that is, on a simple promise to
return to court. The project sought to test the notion that the
strength of a defendant's ties to the community was positively related
to the likelihood of appearance in court. After three years of study,
the Manhattan Bail Project demonstrated that the overwhelming majority
of defendants released on their own recognizance following the recom-—
mendation of the Vera staff, and subsequently reminded of their
obligation to appear, did appear in court. 14/

The success of the Manhattan Bail Project provided a major stimulus
for bail reform across the nation. In the years immediately
following, reform efforts burgeoned as activists seized on three
principal strategies: the establishment of release programs modeled
on the Vera project; the passage of legislation to require pretrial
release when the defendants met certain criteria; and the development
of national standards. In 1964, the Department of Justice cosponsored
with the Vera Institute a National Conference on Bail and Criminal
Justice attended by more than 400 criminal Jjustice practitioners,
policy makers, and academicians. This conference provided further
impetus for the implementation of the above three strategies. 15/

Federal legislative efforts at bail reform, led by Senator Sam J.
Ervin, Jr., chair of the Senate Judiciary Subcommittee on Consti-
tutional Rights, culminated in 1966 when the Federal Bail Reform Act
was passed. No major changes had been made in Federal bail policy
since the Judiciary Act of 1789, The Bail Reform Act created a
presumption in favor of releasing defendants on their personal
recognizance and introduced the concept of conditional release as a
means to expand the number of defendants eligible for non-financial
release, It also authorized cash deposit of 10 percent of the amount
of the bond with the court, returnable upon appearance, and emphasized
the principle of release under the least restrictive method necessary
to assure court appearance. 16/ Although the law was applied only to
the Federal courts and the District of Columbia, 22 states had adopted
the Bail Reform Act model by 1978. 17/

In 1968, the first standards on pretrial release were published by the
American Bar Association as part of its 10-year project to formulate a
complete set of standards for the administration of criminal justice.
The standards set forth recommended policies and procedures to be used
at the Federal, state, and local levels, many of which followed the
provisions of the Bail Reform Act. . However, unlike the Bail Reform
Act, the standards called for the abolition of surety bond, with
replacement where necessary by a returnable 10 percent cash deposit,
and endorsed the setting of non-financial conditions calculated to
prevent commission of pretrial crime as well as to deter flight. 18/

The reforms implemented in the 1940s resulted in the release of many
defendants who would otherwise have been detained, without adversely




affecting appearance rates, according to research findings. Thomas'
study of 19 jurisdictions indicated that between 1962 and 1971 the
proportion of felony defendants released from custody prior to trial
rose from 48 to A7 percent, due almost entirely to non-financial
releases. The overall release rate for misdemeanants also increased,
from 60 to 72 percent. Again, non-financial releases accounted for
most of the change. By 1971, non-financial releases increased more
than fourfold in the felony category, and tripled for misdemeanors.
Also, the use of non-financial releases equaled or exceeded bail
releases in 11 of 19 cities studied. 19/

While the establishment of pretrial release programs played a major
role in expanding the rates of pretrial release, Thomas notes that by
1970 some cities without pretrial release programs had non-financial
release rates equal to or greater than cities with projects. Factors
which could have contributed to these increases included greater
judicial awareness of alternatives to the money bail system, and
legislative enactment of bills requiring judicial consideration of
non-financial release and/or setting forth a presumption of release
according to least restrictive conditions.

By 1970, many of the pretrial programs were encountering a number of
problems which limited their effectiveness. 20/ Thomas, Dill, and

others identify several areas of difficulty faced by these programs:

@ Funding. Many programs had serious problems obtaining
funding for a strong program. Some of the early programs
were initially funded by private foundations; while some of
them experienced a smooth transition from private to public
funding, others were not so fortunate.

® Bureaucratization. In many Jurisdictions, release programs
initially started by independent agencies became adjuncts of
the courts or probation. As a consequence, a number of
changes often occurred in the organization and role of the
projects. The institutionalization of these projects within
the courts or probation often led to more conservative
release policies.

® Subjective release criteria. Many of the programs favored a
subjective approach for determining a defendant's eligibility
for release rather than an objective approach. While both
methods considered the same factors, programs using sub-
jective criteria often recommended considerably fewer
defendants, with no appreciable benefit in the failure-
to—-appear rate.

e Eligibility for release on recognizance, Many of the early
projects developed a set of exclusionary criteria, often
based on charges placed, which prevented a number of defen-

dants from even being considered for non-financial recom-
mendations. While it was hoped that the number of exclusions
could be reduced as the performance of the defendan?s
released on their own recognizance became recognized, this
did not always occur. An associated problem was the frequgnt
adoption of the point scale developed by the Vera Fbupdatlon
for the Manhattan Bail Project. Research to determlne the
appropriateness of direct application of the Vera design to a
different setting was often neglected.

e Delays in interviewing defendants and verifying information.
Many projects experienced interviewing delays and employed
cumbersome verification procedures. These factors, together
with the time spent on writing lengthy reports, Fesu}teq in
the defendant spending unnecessary additional time in jail
before being considered for release.

By the end of its first decade, there was a growing consensus that
while the bhail reform movement had achieved a measure of success,
there was room for further improvement in pretrial release practices.
Despite the increase in release rates, the detention of defendants
remained a serious problem in many jurisdictions, often exacerbatsd by
the restrictive procedures of pretrial release programs. As stated by
Wald:

In retrospect, bail reform efforts in the gixties
have probably had their greatest impact. in re~
leasing good defendants who might otherw1§e have
had to pay a bondsman or go to jail. They did not,
hdwever, do much to solve the problems of the
defendant who needs supportive help in the com-
munity to succeed on release. Nor have they
reduced the staggering costs society and the
individual still pay for detaining persons not yet
convicted of any crime. Finally, the ‘abhorrent
conditions under which presumably innocent men
are detained, have, on the whole, gotten worse, not
better, due to overcrowding, physical deterioration
of facilities, and a steadfast refusal to allocgte
adequate funds to this part of our criminal justice
system. 21/

1.2.2 The Second Decade of Bail Reform

As the bail reform wmovement entered the 1970s it was coqfronted by
intense public concern over reports of a dramatic increase in reported
crime. Criminal justice officials began to search for ways to address
this phenomenon, and those involved with bail reform effo?ts struggled
to reconcile their goal of reducing unnecessary and inappropriate
pretrial detention with demands that those arrested for crimes be
treated punitively. '




A national survey of pretrial release programhdirectors; prosecutors,
law enforcement officials, judges, and others working in the crime
control area underlined a new level of tension in defining the efforts
of pretrial release agencies. Although program directors and other
officials could agree that release. programs should emphasize assuring
court appearances, reducing inequality in treatment between rich and
poor, and saving public monies, there was much less consensus on the
question of detainlng those thought to be dangerous and on increasing
levels of supervision of those released before trial. The chief goal
of bail reformers during the previous decade, that of maximizing the
number of defendants released hefore trial, was no longer unanimously
recognized. 22/

Those in the field responded by mov1ng "to 1) revise program practices
to expand the range of non-financial releases, 2) develop national
standards to further institutionalize the aims of the bail reform
movement, and 3) make consideration of community safety in release
decision-making and program practices explicit.

Program Practices

To expand the rate o_f'pretrial release, programs focused on modifying

their procedures for release on recognizance and expanding the range

of other release alternatives. 1In certain jurisdictions, steps were
taken to reduce the delays in interviewing defendants and thereby
decrease unnecessary short-term detention. Programs often instituted
bail review procedures to provide the opportunity for reconsideration
of a defendant's detention status. In several jurisdictions, pretr1a1
release programs began to use conditional release with supervision for
defendants ineligible for release on recognlzance recommendations.
Under this form of release, defendants were granted non-financial
release on the condition that they fulfill spec1f1c requirements aimed
at increasing their likelihood of" ‘court appearance while maintaining
community safety. Typlcally, these defendants were released on the
condition that they maintain frequent contact with the pretrial
program or participate in services, prov1ded either directly by the
pretrial program or by out51de referral agenc1es. '

In other jurlsdictlons, dep051t ball became more prevalent Rather
than pay a non-refundable fee to a bail bondsman, defendants were
allowed by the court to post a percentage of the bail set, typically

10 percent, returnable upon disposition of the case. Also, in many
jurisdictions police began to issue c1tations in lieu of arrest for“

certain mlsdemeanor charges.

With the expan51on of non~f1nan01a1 release alternatlves,jmany =

programs ‘increased their range of activities and became known as

pretrial services agencies. These agencies prov1ded a varlety of
pre-release and post—release services to defendants and the criminal
justice system. ~In addition to the traditional activities of

interviewing arrested persons, verifying the information, and
presenting recommendations to the court, these programs began to (1)
monitor released defendants to 'maintain contact and help assure
compliance with release conditions; (2) assist releasees in securing
various social services; (3) provide information to the courts on the
pretrial conduct of releasees; and (4) in some cases, locate and
apprehend defendants who failed to appear.

Despite these efforts, many of the problems noted at the end of the
first decade of bail reform continued into the 1970s and remain today.
For example, certain categories of defendants remain 1ne1191b1e for
pretrial release interviews and recommendations in many jurisdictions.
A 1980 survey by the Pretrial Services Resource Center indicated that
virtually half (49.6 percent) of the release programs surveyed
automatically excluded some defendants, on the basis of charge alone,
from being interviewed for release on recognizance. Further, over 75
percent of the  projects  surveyed automatically denied release on
recogni zance recommendatlons to certain categorles of interviewed
defendants. 23/ ‘ : :

The survey also reported that nearly half of thekprograms recommended
that money bail be set in certain c1rcumstances and/or recommended
specific bail amounts. 24/ :

National Standards

On the national 1evel varlous efforts were undertaken to further the o
aims of the bail reform movement. . In 1973, the ‘National Association
of Pretrial Services Agencies (NAPSA) was established for pretrial
release and diversion programs. - In 1976, Congress passed legislation

which established pretrial release agenc1es in 10. Federal judicial: -
districts. Throughout +the 1970s, wvarious sets  of standards - on

pretrial release were developed. . In 1973, the National: Advisory
Commission on. Criminal  Justice Standards and- - Goals reported  its
standards; in 1974, the National Conference of Commissioners on State -
Laws formulated the Uniform ‘Rules of Criminal Procedure, in 1977, the

National District Attorneys Association developed National Prosecution

Standards; in 1978, NAPSA issued Performance Standards and Goals for
Pretrial Release; and in 1979, the American Bar- Assoc1atlon (ABA)t,"
issued Revised Standards for Pretrlal Release. - “While these: standardsl '

differ 'in. certain: respects, common threads: 1nclude the presumption.

kfavorlng ‘non-financial 'release on - the least restrictive :conditions, (
~abolition of surety bond, - due process requlrements if defendants. are .
- to be detained, and establlshment of independent pretrlal aqen01esl
kand/or court-based offices in each jurisdiction to provide information
. to the court for pretr1a1 release decision-making - and to. monltor_ :
~defendants"comp11ance w1th release conditions...~~ el
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Communlty Safety ‘

Increased concern over ‘the problem of crime commltted by defendants on
release led to a debate on  the proper role of community safety in
release decisionmaking during the 1970s. While some subscribed to the
view that the only legitimate function of bail is to assure appearance

at court, others maintained that protection of the community from

dangerous defendants was also & legitimate and constitutionally
permissible consideration in the release: decision-making process.
Proponents of both philosophies rely:in part on two landmark cases
contdining contradictory dicta,  Ironically, both reached the U.S.
Supreme Court in the fall ‘term of 1951. - Although neither applied
directly to state court bail issues, both are recognized as the first
significant cases on ba11 to be dealt w1th by the ngh Court

Advocates of the “appearance only" view c1te the case of Stack v.
Boyle 342 U.S. 1 (1951). In Stack dicta the court set forth the
principle that defendants in non-capital cases were presumed to have

a right to bail conditioned on the defendant's willingness to be tried

and punished if found guilty. Proponents of the "dangerousness" view
cite Carlson v. Landon 243 U.S. 524 (1952). This case involved
detention of aliens for deportation, a c¢ivil matter, but dicta in the

case dealt generally with bail issues. Contrary to the discussion in

Stack, the Supreme Court found no constitutional right to bail or
presumption favoring release, only that money bail, where permitted,

should not be excessive. Also in the Carlson dlcta, the ‘concept of
"apprehension of hurt" was introduced as a rationale for denylnc bail

o aAF

foreshadowing the use of communlty safety as a prlmary concern in ba11"

settlng. 25/

The concern over communlty safety ‘was flrst exp11c1tly addressed 1n‘
Washington, DC, in the late 1960s when ‘the Bail Reform Act came under:
attack by law enforcement officials and trial judges who complained

that it required the release of dangerous ‘defendants.  In 1968 and

1969, a committee of the District of Columbia Jud1c1a1 Council chaired

by Judge George L. Hart Jr., recommended that some form of preventlve

detention be adopted. 'This ‘recommendation was supported by the"
Department of Justice, which in 1969 proposed a Preventive Detention -

Law for all PFederal courts. The issue of preventlve ‘detention was a
controversial one, prompting a series of hearings in 1970 by the
Senate ‘Subcommittee ‘on Constltutlonal nghts of the Senate Committee
on - the- Jud1c1ary, chaired by’ Senator Sam Erv1n, Jr., -a  staunch
opponent of preventlve detentlon.‘ e o S

Reallzlng that: Senator Erv1n s Subcommlttee could block a proposal for“

preventive detention at the Federal level, the: Department narrowed its

. proposal to be appllcable to the District:iof Columbia alone. Aftergrfit
months of extensive hearings, the District of Columbia Court: Reformig

and Criminal Procedure Act of 1970 was signed into law. 26/

'amended the Bail Reform Act of 1966, affectlng release dec1s1ons made :

| ‘f_fl 3 Current Issues B O

for defendants arrested and charged with a violation of the D.C. Code.
The D.C. Crlme Act of 1970, like the Bail Reform Act, set forth a
presumption in favor of non-financial release. ‘However, the Act also
directed judges to ‘consider dangerousness, as well as risk of flight,
in setting release conditions and allowed for pretrial detention under
certain restricted conditions. 27/

Still, concern over pretrial crime heightened among members of the
criminal justice community and the public. These concerns resulted in
a variety of changes and proposals for change in the release decision-
making process. A number of jurisdictions began to recognlze commu—
nity safety as a legltlmate factor to be considered in the release
decision-making process. As of 1980, 18 states had provisions in
their state statutes ‘which permitted consideration of the potential
for 4 anger in determlnlng pretr1a1 release. These Jjurisdictions were:
Alabama, Alaska, Arkansas, Colorado, Delaware, Kentucky, Michigan, New
Hampshlre, New Mexico, North Carolina, Ohlo, Oregon, Pennsylvanla,
South Carollna, Vermont, Virginia, Washington, and the District of
Columbla. 28/ (Since 1980, 14 other states have added such provi-
sions.) 29/ Also, professional associations urged pretrial programs
to explicitly consider the community safety issue and fashion recom-
mendation schemes to include this issue along with considerations of
f11ght The recent standards promulgated by NAPSA in 1978, and the
ABA in 1979, now authorize the use of non-financial conditions of
release to protect the communlty as well as to assure the defendant'
appearance at court. ’ -

Both sets of standards allow for the use of pretrlal detention for

~ certain defendants under certain circumstances. While the ABA and

NAPSA standards are similar  in their authorization of pretrial
detention for defendants whose risk of flight cannot be offset by
available conditions of release, and for defendants who pose a threat
to the- 1ntegr1ty of the judlclal process, they differ 51gn1f1cant1y in
the circumstances under which pretrial detention is’ permitted in order
to protect the community.  The NAPSA standards, following the language
contained in the D.C. statute, consider the nature of the present

charge and the likelihood of future dangerousness. In' contrast, the

ABA standards are, keyed to spe01f1c conduct of the accused while on

“pretrial . release.‘ The. judge must find either that the defendant has

committed 'a new crime while on release or that the defendant has
v1olated a condltlon of release designed to protect the «community; and

~that. no; addltlonal condltlon of release’ would prov1de such protectlon.

Both standards spec1fy rlgorous due! process requlrements before
pretrlal detentlon can be permltted 30/ : : : ‘

In dlSCUSSlons"

on crif ues 1n the pretrlal fleld today, program‘
administrators raise st
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include 1) the attitude of the community toward the pretrial release
agency in the "get tough on crime" 1980s; 2) the apparently worsening
problem of jail crowding and its effects on bail practices; 3) the
rapid development of information system technology; and 4) the problem
of maintaining standards of confidentiality in the handling of defen-
dant information. :

1.3.1 Community Safety and Public Sentiment

Any enumeration of current concerns must include the attitude of the
surrounding criminal justice system and the larger community toward
the role of the release program. Perhaps the most common public
perception of the release agency is as the advocate for release of all
defendants, but 1little research has been carried out on public
attitudes toward bail. What is available is consistent with the "get
tough on crime" approach. For example, the 1981 Field Institute
survey in California showed 65 percent of the respondents agreed
strongly with the statement, "...So many crimes are committed by
persons awaiting trial who have been freed on bail that the entire
bail system should be examined and changed." 31/

This concern is reflected in the legislative movement toward mandating
danger-based criteria. While it is shared by pretrial administrators,
it has placed them in a difficult position. Responding to the con-
flict between fairness for the accused and safety of the public has
become the central dilemma for all involved in release decision-
making. As one agency director has pointed out:

It should strike one as peculiar that any agency
Fhat strives to present alternatives from which a
judge may select to accomplish that which the law
requires, viz., release on the least restrictive
conditions possible, should be cast in such a
pejorative light. 32/ ‘

1.3.2 Jail Crowding

Crowdiqg of a jail or jail system is a disturbingly frequent malady in
the United States today. In fact, jail populations may now exceed
locally established capacity (or that established by the Federal
Judiciary) in more jurisdictions than was the case when Beeley began
to advocate bail reform in response to jail crowding in the mid-1920s.
No state has escaped the wave of jail crowding suits that has swept
the nation over the past 15 years. = o S

Although jail crowding can be traced to a number of;cauSes,7including

increased;jail sentencing, sentence length, and "back-ups" of sen-
tenced prisoners bound for state prison systems, space for pretrial
detention appears ever more scarce.  Recent statistics on the nation's

Jails indicate that over 80 percent of all jail irmates are housed in

"12; /

less than the recommended minimum of A0 square feet of cell space. 33/
Of the approximately 212,000 persons in jail in the U.S. on any day,
60 percent are awaiting trial, 34/ and those held in the most crowded
conditions are often persons who have not been tried. 35/

Individuals unable to make bail constitute a large proportion of most
pretrial detainee populations. 36/ Although data are being generated
by release units in most large jurisdictions on defendants who warrant
consideration for pretrial release, few courts receive information or
analysis on those who remain in detention. But release administrators
are beginning to play a major role in efforts to deal with jail
crowding, and the development of local research designs to study the
remaining detainee population appears promising. If release rates can
be increased without increasing failure-to-appear and pretrial
rearrest rates, as recent national research has suggested, 37/ then
release programs will have a responsibility to make certain that such
data are made known to judicial officers.

1.3.3 Information Explosion

The sudden boom of technology in criminal justice information systems
has brought many in the pretrial services field face-to-face with a
new, unanticipated problem--the setting of limits in the gathering and
manipulation of data. As the grasp of release agencies is expanded by
the increasing sophistication of data systems and new information
pertaining to the criminal defendant or the crime itself becomes
avallable, administrators are discovering new applications and new
ways to be of service to the court and other operating agencies.

The blessings of computer technology are many, including enhanced
capability for 1local research designs, demonstration of the
feasibility of changes in recommendation schemes and conditional
release practices, speedy verification of information on potential
citation releasees, and so on.

The involvement of release agencies in modifying caseflow procedures
to achieve a more efficient decision-making system cannot be faulted,
except where the goal of efficiency in case handling begins to affect
an agency's concentration on devising appropriate release conditions
for individual defendants and new release options. Jay Carver,
President of the National Association of Pretrial Services Agencies,
has recognized the potential for release agencies to become infor-
mation managers and brokers "possibly at the expense of their ability
to work as catalysts for change" in local systems.

Definihg,thé,releasé agency's proper role in compiling information for

“use by other system actors has thus become a key concern. Many

agencies maintain direct and frequent contact with police, tracking
and utilizing all available information from the case against the

défendant;nfOthersfavoid_cbﬁtact with arresting agencies and do not

13




1nclude information such as pollce reports and statements of facts in

developing recommendations.

Although the effect of the availability and use of such information on
release practices is speculative, release officials are approaching
the explosion of information with considerable caution. Clearly,
greater efficiency can be achieved through use of automated data
systems and the establishment of a clearinghouse/coordination function
within a pretrial services agency. Manipulation of data on movement
of cases through adjudication can lead to benefits for all operating
agencies. But professionals in the pretrial field recognize that care
must be taken to assure that the gathering of more detailed
information does not produce unwanted results that may violate
individual civil rights.

1.3.4 Confidentiality of Information

Problems concermng the appropriate uses of information gathered by
pretrial agencies have faced the pretrial field since the inception of
the original Manhattan Bail Project. That program initiated the

practice of assembling information about a defendant's community ties

and background characteristics with the expectation that the defendant
would provide most of the required information., This situation ‘posed
an immediate problem for pretrial personnel concerning the potential
difficulties of speaking to defendants without legal counsel, While
programs requlred community ties information 1in order to secure
release on recognizance, they did not want to encourage confessions or
pass on prejudicial information to other criminal justice actors. 38/

Obtaining and verifying accurate criminal hlstorles was a second area
of concern. Often, the only available information on prior record
appeared on inaccurate police rap sheets. Agencies attempting to
verify dispositions faced specific laws limiting access to juvenile
records, history of narcotics use, court records, and psychlatrlc and
other medical records. In addition, the recent development of
sophisticated computer information systems has posed spec1al problems
of access and dissemination. : . :

In attempting to f1nd solutions to these problems, prog‘rams”are
examining the different kinds of information to which they have
access. The first type of information. is that generated by the
initial interview during which agency personnel and unrepresented

detained defendants interact in an atmosphere which is often one of

extreme tension and pressure. Arguments for preservmg total’

confidentiality of ~the initial - ‘interview are based on the need to

preserve fundamental fairness by avoiding direct conflict between the o

lght to release and. the rlght agalnst self-lncrlmlnatlon. L

Intermewers in. m;‘.Y 919 age' es make 1t clear that the agencY
~has no interest in, nor- hould he defendant offer, detalls of the

M

arrest or charge. Moreover, the Miranda warning is often given to
indicate that the agency cannot provide total confidentiality should
the defendant give such information. Programs may provide information
given by the defendant in the event that subsequent testimony or
information given to other agencies contradicts that held by the
release agency. Confidential information may also be made available
to qualified persons for research purposes, with the identity of
individual defendants withheld.

A second type of information is that compiled during the pretrial
period itself, i.e., the record of the interaction between the
defendant and the agency concerning the defendant's 1location,
employment, compliance with release conditions, or future court dates.
This represents a different issue from that raised by initial
interview data, in that the very effectiveness of release programs
depends to a certain degree on sanctions imposed for wviolations of
conditions of release.

A third type of information is that provided by outside sources such
as drug and alcohol program personnel, counselors, psychiatrists,
psychologists, and other individuals with access to highly personal
and confidential information. Most pretrial program personnel feel
such material should be totally confidential except in those cases
where the consent of the accused is obtained after consultation with
counsel. This information is wusually elicited in the context of
assistance to the accused.

While the above ‘issues are currently uppermost in the minds of those
involved in pretrial release practices, other issues, some first
identified 15 years ago, still demand attention. They include
identifying local characteristics that might be associated with
failure~to—-appear, and translating that information into better
release recommendations and decisions; identifying characteristics
that are associated with pretrial crime; establishing and maintaining
the credibility of the program's work with other criminal justice
system actors; developing and maintaining an information system that
provides management with the data to support or challenge proposed
changes; and the problem of establishing and maintaining funding
levels sufficient to support needed services.
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) Chapter 2
FACTORS AFFECTING PRETRIAL SERVICES

2.0 Introduction

surroundings affect the development of pretrial services. An analysis
of law enforcement agencies, local jails, court systems, legislative
bodies, and those in positions of leadership in each area would be an
elementary step in understanding local Systems, as would a review of
legal mandates (court rule, case law, or legislation) relating to
Pretrial release. Beyond this, several specific areas must be
explored to gain a full picture of the environmental factors that can
affect the pretrial release agency and detemmine the most appropriate
developmental model. The following sections discuss those factors.

2.1 Legal Authority for Pretrial Release and Pretrial Release
Programs

The operation of a pretrial release agency is in part determined by
three lines of legal authoritys:

® Iaws which define the circumstances under which defendants may be
released or detaineq pending adjudication. These laws include:

® state and Federal -constitutional provisions which deal with
bail and, in same states, limit the right to bail :

® state statutes which may define:

@ the purpose of bail (appearance only, or appearance ard
camunity safety)

® the factors that courts must consider in determining
appropriate release conditions ‘ ‘

® the conditions (financial and non-financial) under vwhich a
defendant may be released; ‘ ,

® state or local court rules; 1/ and

® Federal or state cases which interpret the statutory laws,
elaborate upon the right to bail and the circumstances under
which bail may be denied, ard ‘address methods for determining
when bail is excessive. 2/ ‘ : : o

. Freeding page blank
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~In some states, release laws have remalned virtually unchanged for
generations and emphasize. methods. and.. regulations . concerning the

setting of bail, 1licensing of - bondsmen, -establishment of bond .

schedules, ard clerical details of posting bail. These laws can be

contrasted with the 1976 release law of Kentucky, which emphasizes == =
non-financial release alternatives and eliminates surety bail

altogether. 3/

Statutory schemes such as those in Kentucky are based on the fede

Bail Reform Act of 1966, which sets forth a presumption in favor of =
release on recognizance (ROR) and: lists criteria on which the release’ =

decision will be based. 4/ These criteria include:

- e _the nature of ﬂ'leoffensecharged. T
® the weigﬁt of theev1dence agalnsttheaccused :
e the accused's famlly t:Les, |
® employment; ‘ -
® financial rescurces;f
® character;
e mental health, ‘
® length of residence in ‘the_cqnnu‘n:i;ty;; A
® record of conv1ctlons, and e

® record of appearance at ‘court proceedlngs, or of 'flight to
avoid prosecution. 5/ = S N

These criteria (or similar ones drawn from state statutes) are often
- the basis for the release program's recammendation: scheme. . Questions
asked of defendants are generally designed to determine the extent to
which they satisfy the criteria, the likelihood that they will satisfy
the release purpose (appearance and/or.. safety), and the appropriate
method of release. L e o
Statutes which set forth possible conditions of release other than ROR

and money bail (travel restrictions, curfews, placing the defendant in

the custody of a designated person. or og;gani,zation'itagreeing to super-~ -
to program efforts to initiate

vise him or her 6/) may lend support _
supervised release/third-party ‘custody services _to the court. Con-
versely, a statute which places heavy emphasis on financial release

release, 7/ may impair the development of such options.

conditions, or fails to state a preference for ROR or non-financial =~

N e e b s e I iy et RPN LS Dbt mE et

- operation of the agency to indigent persons. 13/°

& Laws which define other constitutional and statutory rights of
the accused and which may directly or indirectl: ~affect 'the pretrial -
release process. ese laws ' (derlv rom “constitutional. provisions,

- criminal procedure codes; court rules,: and’ case’ law) govern a'variety

of procedures such as arrest, arraignfient, speedy trial, “appointment
of counsel, and determination of probable cause. = = . T

. Por example, in Gerstein v. Pugh, 8/ the United States Supreme ‘Court’
~ruled that the Fourth Amendment assures the defendant a prampt “hearing
- by a neutral magistrate for a "judicial determination of probable -
_ cause as a prerequisite to extended -restraint of 1liberty following

~arrest." As a result of that principle and- other. state code prov- -
. isions enacted to assure the right of the accused to a prompt determi~ -

- ‘nation of probable cause, a defendant arrested without a warrant will
~be given "an opportunity to have ‘conditions of ‘release ‘set -at this

first court appearance. Therefore, the procedure and ‘timing of the
first appearance—an event' established -in “connection with a funda— "
mental right guaranteed by the Fourth Amendment, ‘rather’ than the -
Eighth  Amendment's 'bail clause—affects pretrial release practices:
and, generally, program practices as well, In at least one juris-—
diction, the pretrial agency reviews probable cause allegations. 9/ -
Often, the timing of the interviews or other -program policies are
determined on the basis of arrest and arraignment procedures. (See

Section 2.2,2.) -

@ Laws which mandate or authorize pretrial release programs.  Most
programs operate under the authority of state or Federal statute and/ -
or court rule. 10/ These laws may Specifically mandate the establish—
ment ‘of &n agency within stated guidelines. - The Federal Speedy Trial

Act, ‘Title. II, ‘originally ‘established demonstration “projects in. 10

Federal districts; recent legislation’ mandates pretrial programs in-
every Federal district. 11/ A Kentucky state law established a state-
wide system of pretrial release programs in 1976. 12/ The Philadel-

~phia Pretrial Services Division was established \*byléa'f_;t‘t_,rule?in 1971.

Prog’:ar'nsv ’xﬁé‘y- also bfe":ma,ndatéd [by' l‘o"calf}gOVermne‘nt;w F"o’r;rlexaniple b the‘
Des Moines pretrial services -program was established in 1971 by a

resolution of the Polk County Board ‘of Supervisors.: -

: Coi‘nirti ‘déé‘is"i’oriéi"can; él'so "affect‘ :prétrial' firograins. ;"In; 1975, a ‘Fedsral.

court in‘Houston, 'Texas, ‘ordered  that  operational control of 'the i

' ‘Harris’ County Pretrial Services Agency be transferred from the' County -
 Commissioners Court to the State District Judges trying criminal cases:

in Harris County, and ordered the county to provide ‘the necessary |

Staff "so that the Agency can operate on'a 24 hour basis, seven days = =
per week." . The court also ordered the ‘county not to restrict the

In some

enable counties or districts .to establish programs at their dis-

jurisdictions the laws do not establish programs, but may
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cretion, often within.certain guidelines. ' For example, the Oregon
statute specifically extends to the presiding circuit court judge of
each judicial district the authority to empower a release assistance
officer to perform ‘release program functions, and even to delegate
authority to make the release decision. 14/ : :

In states where laws do not include specific mention of pretrial
release programs, permissive authority for counties or other units of

government to establish pretrial agencies may exist, Courts
themselves may request an agency to. conduct interviews and provide

information and services to judges to assist them in release
decision~-making. In states where laws mandate that the courts
consider certain release criteria or permit conditions of release
which require supervision, the county or the court may request or
contract with an agency to provide needed information and/or perform
supervision services. In such cases, these functions may be performed
by an existing agency or department (probation or corrections), by a
public agency or private non-profit agency specifically designed for
that purpose, or through a variety of other workable structures. (A
more detailed discussion of the organizational placement of pretrial
programs is set forth in the following section.)

The extent of the authority conferred on pretrial programs varies
considerably. In some jurisdictions, this authority is limited to
providing information to the courts concerning the defendant.
However, recent data suggest that almost 90 percent of all programs
make specific release recommendations to the court rather than
presenting only information without recommendations, and nearly one
quarter of all programs have the authority to release some defendants
on their own without judicial approval, prior to the initial court
appearance, 15/

2.2 Criminal Justice System Structure

Program practices will be determined not only by legal requirements
for the release decision, but by the existing criminal court struc-
ture, This structure is made up of all criminal justice system
components which participate in processing a case/defendant from
arrest to sentencing. Prior to trial, this will normally be limited
to the agencies involved in the defendant's arrest, booking, deten-
tion, prosecution, defense, and arraignment (or first court appear-
ance), as well as pretrial release screening.

The role of the pretrial release program in processing cases through
the court system is. determined by a number of factors. Two key
factors--which may be determined by, or have an effect on, other
structural issues--are (1) the organizational placement of the
pretrial program within the court/criminal justice system structure,
and (2) the point of intervention, i.e., the point at which the
program screens defendants for possible pretrial release. ‘

24
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2.2.1 Organizational Placement

Organizational placement refers to the agency or department which
administers the pretrial release program, or to which the program is
accountable. Release programs currently operate under a wide variety
of arrangements. 16/

Both the NAPSA and ABA ‘pretrial release standards recommend thatv

agencies be independent of, and avoid bias toward, the prosecution or
the defense, 17/ but no clear recommendation is made concerning the
best form of organizational Placement. Nonetheless, NAPSA standards
have warned that program placement within a component of the system
which has a vested interest might compromise the program's neutral
posture. Programs also need to consider how the nature of the
supervisory authority might affect their credibility and access to
needed information, their long-range funding prospects and security
within the system, and the flexibility of their operations.

According to a 1980 survey of 119 pretrial release programs, almost
half are directly accountable to some branch of the courts. Probation
departments sponsor the second largest concentration of" programs,
while other public agencies and private non-profit agencies administer
a smaller percentage. 18/

Some of the advantages and disadvantages of each form of
organizational placement are discussed below:

¢ Court-based programs. One advantage of court sponsorship
may be the increased Iikelihood of cooperation from judges in
approving release recommendations made by program staff. Expedited
access to court records and other official information, potential
designation of pretrial program personnel with release authority, and
program security may also be enhanced by this form of organization.

On the other hand, placement of pretrial services within the courts
might lead to subordination of the agency's goals and financial needs.
Court sponsorship may result in program emphasis on a neutral infor-
mation-gathering function rather than innovation and expansion of
release alternatives. Recommendation policies might also become
patterned to achieve a high rate of agreement between program and
judge, rather than an appropriate rate of release.

@ Probation-based programs. Programs administered by
probation -departments may have the benefit of a staff and/or
administrator with expertise in providing similar services, including
interviewing and supervising defendants. Such programs may also be
able to profit from the established relationship the probation
department often enjoys with the court, the prosecutor, and other
system components. ' ,
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However, probation-administered programs may suffer from bureaucratic
constraints and overly restrictive release policies. A recent
comparison of the performance of 10 experimental federal pretrial
services agencies found that five independently structured programs
appeared to have higher initial release rates, higher rates of
non-financial release, lower pretrial detention rates, less use of
supervised release, and lower pretrial rearrest rates. The pro-
bation-run’ programs, on the other hand, appeared to have somewhat
lower failure-to-appear rates. 19/ ‘

Thomas' review of pretrial agencies in 1970 also found that
probation-run programs had lower release rates than independent
agencies. 20/ When the New York City Office of Probation assumed
responsibility for operating Vera's Manhattan Bail Project in 1964,
staff ‘attempted to provide the court information on all defendants
interviewed, not just those who met the requirements for ROR. But the
outcome was erratic; judges began to place less credence in the
agency's reports, and release rates fell. According to one observer:

"The information fram probation comes to the
court in only about one-half of the cases,
and it comes without verification, without
oral advocacy, and without the promise of
follow-up procedures, all of which were
critical parts of the original project. The
result is that the judges often do not have
reports, and often do not read them when
they do have them." 21/

The philosophical stance of probation may be incompatible with that of
a pretrial release program. Several observers have suggested that
probation officers, trained to deal with convicted offenders, treat
pretrial defendants as if they were guilty and render release
recommendations in a punitive, or at least conservative, manner. 22/
Thomas also hypothesized that poor performance found among probation-
run programs in the early 1970s was due to their tendency to provide
only that which the courts desired, with ROR recommendations for only
the best risks, and high numbers of exclusions based on arrest charges
or prior record. 23/

e Other public agencies. Some programs exist under the
administration of corrections departments, sheriff's departments,
district attorneys, or county boards. The advantage of placement
within organizations such as sheriff's or corrections departments
includes the 1likelihood of easy access to defendants in connection
with processing at the booking or detention facility, along with the
incentive of these agencies to decrease jail populations.

On the other hand, such control may orient the programs toward
incarceration and supervisory functions, along with restrictive
release policies. In addition, problems of confidentiality may arise

2

when uniformed law officers carry out release screening, and these
problems are magnified in prosecutor-run agencies. 24/

e Private non-profit programs. Some jurisdictions have
entrusted pretrial programs to private non-profit organizations,
either on a voluntary or contractual basis. Such an arrangement may
encourage independent release advocacy, but may suffer from lack of
cooperation from law enforcement and less credibility with the court.
In addition, private groups may focus on discrete types of pretrial
service, such as ROR or third-party custody.

A recent study of pretrial release services in New York State stressed
the importance of operational independence, recommending that pretrial
programs be administered by an independent policy board or oversight
agency to mitigate the importance of organizational placement. The
report states:

...The issue of departmental placement for admin-
istrative purposes (Office of Court Administration
[OCA] or Probation) becomes somewhat less important
if the principle of an independent oversight agency
is accepted. In this case, singularity of purpose
and focus of funding could technically be achieved
under either department. However, because of the
more protected and independent status of OCA, and
its established relevance to overseeing judicial
organization and policies, it seems the most appro-
priate unit to assist in the organization and fos-
tering of the oversight agency. Being directly
associated with the courts would tend to focus more
judicial attention and awareness on the importance
of and approaches to pretrial release. Gaining
greater involvement by the judiciary in pretrial
release policy and services should be a major part
in any strategy to improve release performance. 25/

2.2.2 Point of Intervention

Equally important in the relationship between the re.lease program and
the greater criminal justice structure is the point at which tl:le
program screens and interviews defendants. The significance of this
timing varies considerably among jurisdictions, and depends greatly on
how the criminal justice system is organized. For a program to de-
termine how it can be most effective, analysis of individual vari-
ations in the functioning of other system components is critical.

One consideration in determining the point of intervention is f.:he
timing of prosecutorial intervention. Where prosecutorial screening
results in a large number of decisions not to prosecute, program
resources might better be invested in cases remaini.ng after this
screening. While early intervention may result in earlier release for
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defendants whose charges will be dropped, it may also result in

unhecessary interviews. However, where prosecutorial screening is
delayed until the first appearance or later, many programs will want
to interview prior to this point in order to ensure that the court has
adequate information for its initial release de0151on. 40/

To determine when intervention' should occur, programs need to

carefully analyze the existing criminal justice structure to determine
a range of events, including the timing of prosecutorial intervention,
the timing of dismissals, the point of defender participation, the
existence of a bond schedule, whether the first appearance court is
the first line of release decision-making, the timing of the first
appearance, and the release rates at each point of intervention. A
choice can then be made to enable the pretrial release scre‘ening
mechanisms to mesh with the overall court and criminal Justice
structures. (See Chapter 3, Section 3.1.3, for further dlscussion of
point of intervention.)

2.3 Bailbond Industry

The practice of bailbonding for profit is a third major factor which
affects the provision of pretrial services. Surety bonding, or
bonding for profit, in the United States evolved from a system of
personal sureties, in which the defendant was released to the custody

of a relative or friend, to a system of commercial sureties, in which

a pramise was made to pay money to the court if the accused failed to
appear. As one early study noted, "This development ushered in the
professional bondsman who saw an opportunity for financial gain. 1In
return for the payment of a fee, the bondsman would post a bond on
behalf of the accused." 27/ By the beginning of the twentieth
century, commercial bondsmen played an important role in the pretrial
release process, collecting non-refundable premiums in exchange for
promising to either assure the defendant's appearance in court or
forfeit the full bail amount. This role was upheld by the U.S.
Supreme Court in 1912, in an opinion which stated that "the interest
to produce the body in court is impersonal and wholly pecuniary." 28/

A symbiotic relationship between bondsmen and the courts exists in
many jurisdictions, in which bondsmen may write bonds for defendants
who would otherwise be detained, maintain control over defendants
prior to trial, and assist in locating those who fail to appear—but
only where court policies assure the profitability of bailbond
operations. 29/

In discussing the functions provided to the criminal justice system by
bondsmen, Dill notes that bondsmen "facilitate pretrial release of
large numbers of arrested persons. Of course, the defendant must pay
for a defendant's release, the only question in which the bondsman has
any real interest is whether the defendant will pay the fee for what
is in effect a loan of money. This means that monetary considerations
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override other concerns, such as the offense with which the defendant
is charged, the likelihood of guilt, the probability of re-arrest, or
even the risk of flight." 30/

At the time of this writing, five states -—— Nebraska, Wisconsin,
Kentucky, Oregon, and Illinois -— have effectively eliminated the
business of bail bonding for profit. In all of the other states, hail
bondsmen continue to operate and effectively decide, for a large
number of defendants, who will be released pretrial. Organizations
such as the American Bar Association, the National Association of
District Attorneys, the National Advisory Commission on Criminal
Justice Standards and Goals, the National Conference of Commissioners
on Uniform State Laws, and the National Association of Pretrial
Services Agencies have advecated the elimination of bail bonding for
profit, but there remain today over 5,000 professional bail bondsmen
in the United States. 31/

2.4 Community Resources

With the expansion of non~financial release alternatives in the 1970s,
pretrial release agencies began to refer more releasees to community
social services for counseling or treatment for drug abuse, alco-
holism, mental and physical illnesses, and other problems detected in
release screening. This practice creates a fourth major factor
relevant to pretrial programs. Prior to the 1970s, social service
providers had functioned in the court system primarily through
probation agencies. It became clear, however, that the same services
ordered by a court as a condition of probation in lieu of incarcer-
ation could be applied prior to adjudication with the same effect:
persons who would otherwise have been held in jail could be condi-
tionally released to the community. Release agencies began to
recommend specific conditions of release related to the identified
problems; at the same time, the agencies began identifying those
community programs that could be called on to provide the needed
services.

Today, budget cutbacks have led to reductions in available community
services in most jurisdictions. Yet even in communities rich with
assistance programs, barriers to the placement of pretrial releasees
may be numerous. Many such programs wish to deal only with convicted
individuals because of the sanctioning power available. Others find
the defendant's necessary attendance at court appearances disruptive
to treatment plans. In-service programs to promote understanding
between pretrial service workers, police, and social service agency
workers can counter such resistance.

Though pretrial release operations share hundreds of clients with
social services units, there may be a tendency to deal with problems
in isolation. Meeting the needs of those who require specialized
services usually requires aggressive efforts on the part of release
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Programs. Re%ease Programs have approached this problem through
increased public education, task forces to address special needs,

igteragency information sharing, and participation in the pProcess of
Clty and county social services plannirng.

2.5 Existing Release Options

There.are a variety of ways in which an arrested defendant may secure
pretrial release. The most important distinctions in pPractice are
between financial and non-financial release and, among non-financial
mgthods, the level of Supervision provided. Further important
differences relate to the particular stage of the criminal justice
System and the type of releasing authority,

?he. range of release options is defined below. In any given
gur;sd;ct?on, not all of these options will be available; in some
gur%sd%ctlons, several of the options will bpe combined. Also,
Jurisdictions may use different terminology in referring to the
techniques described.

2.5.1 Non-Judicial Release

There are several ways in which defendants can secure release without
appearing before a judge, bail commissioner, or other magistrate of
thg court. There are three forms of citation release available at
this stage, all of which permit the arrestes to be released without
money bail on a written Promise to appear in court, direct release

au?hority by pretrial program, and one form of financial release, the
bail schedule.

2.5.1.1 Field Citation Release

Under th}s form of.release, an arresting officer releases the arrestee
on a written promise to appear in court, at or near the actual time
and location of the arrest.  This procedure is commonly used for

statutes. At a minimum, these criteria require that the arrestee be
pyope;ly identified and have no outstanding warrants. A field
citation release is the least formal non-financial technique available
to assure court appearance of an arrestee. 32/

2.5.1.2 Stationhouse Citation Release

Unqey .tpis form .of release, the determination of an arrestee's
eligibility and sultability for release and the actual release of the
arrestee are deferred until after he or she has been removed from the
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scene of an arrest and brought to the department's stationhouse or
headquarters. Stationhouse release allows the police officer or
pretrial services officer to verify the information provided by the
arrestee prior to the issuance of a citation and permits the release
of an arrestee without booking. Stationhouse release may save the
police officer some traveling time in that it eliminates transporting
the arrestee to jail where final booking takes place.

2.5.1.3 Jail Citation Release

Under this form of release, the determination of an arrestee's eligi-
bility and suitability for citation release and the actual release of
the arrestee is deferred until after he or she has been delivered by
the arresting department to a jail or other pretrial detention
facility for screening, booking, and/or admission, This form of
release is used extensively in California. In some counties in
California, the booking sergeant or watch commander in the jail is
assisted in the selection of persons for citation release by pretrial
program staff,

2.5.1.4 Direct Release Authority by Pretrial Program

To streamline release processes and reduce length of stay, courts may
authorize pretrial programs to release defendants without direct
judicial involvement. Where court rule delegates such authority, the
practice is generally limited to misdemeanor charges, but felony
release authority has been granted in some jurisdictions. (See also
Chapter 6, Section 6.2.)

2.5.1.5 Bail Schedule

Under this form of release, an arrestee can post bail at the station-
house or jail according to amounts specified in a bail schedule. The
schedule is a list of all bailable charges and a corresponding dollar
amount for each, Schedules may wvary widely from jurisdiction to
Jurisdiction. An arrestee may effect release by posting the full
amount of bail required or by engaging a bondsman who will post the
bail amount for a fee (usually 10 percent of the total bail).

2.5.2 Judicial Release

Arrestees who have not been released either by the police or jailer
and who have not posted bail appear at the hearing before a judge,
magistrate, or bail commissioner within a set period of time. 1In
jurisdictions with pretrial release programs, program staff often
interview arrestees detained at the jail prior to the first hearing,
verify the background information, and present recommendations to the
court at arraignment. At the arraignment hearing, the judicial
officer can authorize a variety of non-financial and financial release
options. There are two types of non-financial release options:
release on recognizance and conditional release.
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@ Release on recognizance. Under this form of release, the
defendant is released on a promise to appear, without any requirement
of money bond. This form of release is unconditional, that is,
without imposition of special conditions, supervision, or specially
provided services. The defendant must simply appear in court for all
scheduled hearings.

e Conditional Release. Under this form of release, the
defendant is released on a promise to fulfill some stated requirements
which go beyond those associated with release on recognizance. Four
types of conditions are placed on defendants, all of which share the
common aims of increasing the defendant's likelihood of returning to
court, and/or maintaining community safety: (1) status quo condi-
tions, such as requiring that the defendant maintain residence or
employment status; (2) restrictive conditions, such as requiring that
the defendant remain in the jurisdiction, stay away from the complain-
ant, or maintain a curfew; (3) contact conditions, such as requiring
that the defendant report by telephone or in person to the release
program or a third party at various intervals; and (4) problem-
oriented conditions, such as requiring that the defendant participate
in drug or alcohol treatment programs. While some defendants are
released on conditions without supervision, the effectiveness of
conditional release is enhanced when the conditions are supervised.
When the defendant's release conditions are supervised, either by a
release agency or a third-party individual or agency, the supervising
entity agrees to monitor the defendant's activities regularly and
notify the court of any violation of the conditions set.

In addition to these non-financial release options, there are six
types of financial release conditions which the court may impose:
unsecured bail, privately secured bail, property bail, deposit bail,
surety bail, and cash bail.

@ Unsecured bail. This type of bail permits the release of
the defendant with no immediate requirement of payment. However, if
the defendant fails to appear, he or she is liable for the full
amount.

® Privately secured bail. With this type of bail, a private
organization or individual posts the bail amount, which is returned
when the defendant appears in court. In effect, the organization
provides services akin to those of a professional bondsman, but
without cost to the defendant.

® Property bail. With this type of bail the defendant may
post evidence of real property in lieu of money.

o Deposit bail. With this type of bail, the defendant
deposits a percentage of the bail amount, typically 10 percent, with
the court. When the defendant appears in court, the deposit is
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returned, sometimes minus an administrative fee, If the defen@ant
fails to appear, he or she is liable for the full amount of the bail.

® Surety bail. With this type of bail the defendant pays a
percentage of the bond, usually 10 percent, to a bondsman who posts
the full bail. The fee paid to the bondsman is not returned to the
defendant if he or she appears in court. The bondsman is liable for
the full amount of the bond should the defendant fail to appear.
Bondsmen often require posting of collateral to cover the full bail
amount .,

® Cash bail. With this type of bail, the defendant pays the

entire amount of bail set by the judge in order to secure release.
The bail is returned to the defendant when he or she appears in court.
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. FOOTNOTES

1/ In Michigan, the entire pretrial release law is set forth in GCR
790, a rule of the state's Supreme Court. ILocal court rules may
expand upon aspects of state law, such as the Philadelphia ¢ourt rule
which establishes the option of 10 percent deposit bail. ‘

g/ In Stack v. Boyle, 72 S. Ct. 1 (1951), the Supreme Court issued
its landmark bail opinion establishing the right to bail in
non-capital cases "to prevent infliction of punishment prior to
conviction" and defining "excessive bail" as bail set at & higher
figure than the amount reasonably calculated to fulfill the purpose of
assuring that the accused will stand trial.

3/ Kentucky also made bail bonding for profit a crime.
4/ 18 UsC 3146.

5/ 18 usC 2146(b).

6/ For example, D.C. Code 23-1321 (a) (1) and (2).

7/ See, for example, Texas Code of Criminal Procedure, Art. 17.01 et

8/ 420 uU.s. 103 (1975).

S/ - Santa Clara County, California's, pretrial release program
reviews probable cause affidavits in warrantless arrests,

10/ Program Practices/Release, p. 11,

11/ The Pretrial Services Act of 1982.

lg/ See note 3.

13/ See Alberti et al. v. Sheriff of Harris County, 406 F. Supp. 649
CH.D. TX, (1974). —

14/ Oregon Statute 135.235,

15/ Program Practices/Release, p. 33.

16/ Program Practices/Release, p. 12, indicates that more than 30
percent of all programs are directly operated under local or state
courts, with another approximately 15 percent (all in New Jersey)
administered by 1local probation departments under the overall
authority of a county assignment judge. 1In addition, the 10 demon-
stration Federal pretrial agencies are all ultimately responsible to
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the Federal Administrative Office of the Courts although half are
administered under independent boards and half by probation
departments. i

1/ ABA Standards, 10-4.4, 10.61; NAPSA Release Standards, IX, p. 53.

18/ Program Practices/Release, pp. 12-13.

19/ Administrative Office of the U.S. Courts, Fourth Report orn the

Implementation of Title II of the Speedy Trial Act of 1974
(Washington, DC: June 29, 1979). '

20/ Thomas, op. cit., 1976, p. 130.

21/ Harry I. Subin, "New York's Bail Riots," Legal Aid Review, Vol.
67, (1970), p. 30.

22/ For example, see Forrest Dill, "Bail and Bail Reform: A
Sociological Study" (Ph.D. dissertation, University of California,
Berkeley, 1972).

23/ 'Thomas, op. cit., 1976, p. 130,

24/ ABA Standards 10-4.4, 10.59, discusses the importance of pretrial
agency independence from the prosecution and defense offices.,

25/ Center for Governmental Research Inc., An Empirical and Policy
Examination of the Future of Pretrial Release Services in New York
State, Vol. IT: Final Report (Rochester, New York: March 1983), p.
297,

26/ Yet delayed interviews may represent a wise use of available
Tesources in some instances. As Pryor notes, op. cit., p. 28, "Some
programs which conduct all defendant interviews prior to the initial
court appearance may be missing further opportunities (e.g., through
subsequent bond reviews) to help effect more releases."

27/ Roscoe Pound and Felix Frankfurter, eds., Criminal Justice in
Cleveland (Cleveland, Chio: The Cleveland Foundation, 1922), pp. 290-
292,

28/ Leury v. United States, 224 U.S. 567 (1919).

29/ Mary A. Toborg, "Bail Bondsmen and Criminal Courts®, The Justice
System Journal, Summer 1983.

30/ Forrest Dill, op. cit., p. 643. Little additional research
exists on bondsmen and theitr role in the criminal justice system.
However, a national study on the practice of surety bonding is now
being completed by Toborg Associates, Washington, DC, funded by the
National Institute of Justice.
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31/ Pnbllshed flgures supplled by the Profess1ona1 Bondsmen of thef B

Un1ted States, and the National Assoc1atlon of Ball Bondsmen.

32/ For a review of issues and practlces on thls subject, see Debra
Whltcomb Bonnie Lewin," and Margaret Levine, Citation Release
(washlngton, DC: National Instltute of Justlce, March 1984).
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Chapter 3

PROGRAM PROCEDURES AND SERVICES

3.0 IntrOGUctlon ol

This chapter discusses opérational procedures for' two types of
nOnefinanclal release; release on recognlzance and conditional

release. For each technique, information is. presented on definition

and basic objectives; target groups; screening procedures- and
recommendation options. The advantages and dlsadvantages of various

'procedures are also’ dlscussed

3.1 Release on Recognizance

3. l 1 Def1n1t10n and Basic Objectlves

Release on recognlzance (ROR) is deflned as release on one's promlse
to appear without any requirement of money bond." 1/ Theoretically,
this form of release is "unconditional"; “that is, without 1mp051t10n

of any spec1al condition; superv151on, or” serv1ces.' However, in -
practice, those released on personal recognlzance are, according to
~ both the Amerlcan Bar Association (ABA) and the National. ‘Association
of Pretrial- Services Agenc1es (NAPSA) ‘ Standards, required to.adhere to -
two basic conditions: to -appear ‘as’ requ1red by the court and tog

refrain from criminal act1v1ty. 2/

The- ABA Standards also prov1de that the defendant "refraln from~v
threatening or otherwise: 1nterfer1ng w1th potentlal w1tnesses My

Accord1ng to the ABA

e Release on ‘own recognlzance i mot ‘'inconsistent -
, jx'w1th ‘the  imposition of other '7on-monetary con-
~;ifd1tlons reasonably necessary to secure:the presence -
-~ of the accused and to protect tne safety of the~;,-
fcommunlty. 3/ : : : o

,fHowever, for the purposes of thlS chapter, release w1th the addxtlonﬁ
. of any: condltlon, such- as’ defendants being : required “to- :phone -a
'.:ipretrlalf'agency weekly to 1nform the program: of - their  whereabouts, -
will be considered "condltlonal release" and. dlscussed in Section 3.2..
- Release .on recognizance  is based on: the assumption: that: .defendants .

o with certaln “background characteristics: ‘and” ties” to the:local:
_v~'commun1ty can. be ' released solely on the: ‘promise to appear, “with
~ - minimal; probablllty of failing to return to ‘court., ~This: hypothes1s,m{;
. which was orig1nally'atested w1th ‘success by ‘the ' Manhattan Bail
k1¥Pr03ect, ‘has been' confirmed- by exper1ence ‘in: numerous jurlsdlctlons.¢j
~ The goal of such ‘programs’ is . to" prov1de reliable rinformation for = |
ij,release dec151ons, thereby 1ncrea51ng the number of defendants
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consideration are the. nature of

e St

released pretrial under non-financial conditions. The Pretrial
Services Resource Center's telephone and on-site surveys of 21 release
programs in early 1983 found that, in addition.to these goals, program
administrators strive to: I o o

e identify the most appropriate means to release defendants on
the least restrictive conditions deemed necessary to -assure
court appearance; e o

- ® minimize failure-to-appear rates and maintain community
safety; . S ,

® reduce the costs incurred by the 1commhhitY» in - providing
pretrial detention;

® reduce jail overcrowding; and
e eliminate discriminatory practices in bail'éetting. 4

3.1.2 Target Group-

Each pretrial program must identify the,cétegories of defendants it
will screen, then identify the population it will recommend for

release, or act to release on.its own authority.. These decisions will

vary according: to ‘legislative mandates, jail crowding problems,kthe
availability of social service programs, local system constraints, and
the individual philosophies of program administrators.

How a program defines its target population can have tremendous impact.
on its operation. - The underlying issue is whether the program will
focus its attention on the "best risks" or will take chances on
"poorer risks" as well. A program may restrict its ROR eligibility,
for example, to defendants highly likely to appear in court and employ
conditional or supervised release recommendations for those who seem
less likely to appear. . The. following section discusses the
eligibility criteria employed by different pretrial release programs
for release on recognizance and their effect on defendant release and
detention.

Pretrial release pyograms:employ~formal»criteria,'informalzgriteria,
or both, to exclude certain types of defendants from consideration for
release on recognizance.: -Exclusion: can occur at. two points:
exclusion from initial interviewing, and,  for those interviewed,
exclusion from project recommendation for ROR. The three criteria
employed most  frequently to determine defendant eligibility for. ROR
the. current charge, the extent of
previous involvement with the.criminal justice; system, and the
existence' of :a local addreSs.._f~Ther,ABA;;QNARSAﬁg and . the National.
Districtv~Attorneys.:ASSOCiation,j(NDAA), pretrial’ release standards-
suggest that programs should not deny eligibility to defendants based
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solely on the offense charged. 5/ Pertaining to capital cases, the
NDAA' Standards efphasize the “defendant's eligibility for release
except where the court can be shown  "evident “proof and great
presumption" that the defendant has committed the offense charged. 6/

Those standards also suggest that a combination of factors such as
community ties and previous record he used to assess each defendant
individually. The ABA Standards state- specifically that:

(¢) ...Inquiry of the defendant should carefully exclude
questions concerning the details of the current
charge. ’ { : :

(d) The inquiry should be exploratory and should include
. such factors as: ‘ O :

(1) defendant's employment status and history and
~ the assets available to defendant to meet any
monetary condition upon release;

(ii). the nature and extent of defehdant's family
relationships;

(iii) defendant's past and present residence;
vy defendant’'s character and reputation;

(v) : hameS'df persons who agree to assist defendant
in attending court at the proper time;

(vi)  defendant's prior criminal record, if any, and
if previously released on other charges,
whether s/he appeared as required;

(vii) any facts indicating the possibility of
violations of law if defendant is released
‘without restrictions; and ' : '

_(viii) any facts - tending to  indicate that defendant
- has strony ties to the community and is not

~likely to flee the jurisdiction. 720 S .
However, many programs appear to exclude defendants from consideration
for ROR based on charge alone. According to results from a phone
survey of 119 release programs conducted by the Pretrial Services
Resource Center in 1980, almost half (49.6 percent) of the surveyed
programs do exclude some defendants from ever being interviewed,
solely on the basis of their current charge. Thirty percent of the
programs have no automatic ‘exclusions; 20.2 percent employ some
exclusions, but none based on. charge alone.~§/ (Also, see Tables 3.1
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and 3.2.) 1In the Pretrial Services Resource Center's 1983 21-agency
practices review, only. four agencies were found to operate with no
automatic exclusions .from .the interview process.  Ten of the 21
programs based at least some exclusions solely on current charges,
Program administrators cite statutory. interpretations, local court
rules and/or judicial practices, and staff limitations as reasons for

practicing this form of exclusion.

3.1.3 Point of Intervention/Coverage 9/

The 1978 NAPSA Standards state that pretrial release should be
accomplished as quickly as possible following arrest 10/ and that
pretrial agency personnel should be continuously available for
interviewing defendants. 11/ Some programs have discovered, however,

that there are difficult trade-offs in deciding when to intervene and
with what population. There are several options available.

Programs)can decide if they will interview all defendants:

e as part of the booking procedurs (as practiced, for example,
in Salt Lake County, UT, and San Mateo County, CA);

® immediately after booking (for example, in the Baltimore, MD,
and Monroe County, NY, programs) ; -

@ before the initial appearance but not necessarily immediately
after booking, which allows defendants able to post bail to
do so (a practice followed in Cobb County, GA, and Hennepin
County, MN); or e

o after the initial hearing (current procedure in the Lehigh
Valley, PA, pretrial services program) .

3.1.3.1 Screening Before the Initial Court Appearance

In making the initial intervention decision, programs recognize that
the longer defendants are detained, the greater the likelihood that
they will post bond rather than wait for a program interview and the
possibility of non-financial release. The National Center for State
Courts' survey of pretrial release programs (1975) reported that the
majority of programs surveyed attempted to interview and recommend
defendants to the releasing authority at or before the first court
appearance. 12/ ‘
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Table 3.1

PROGRAMS WHICH AUTOMATICALLY EXCLUDE PRETRIAL DEFENDANTS

FROM BEING INTERVIEWED, BASED ON CHARGE ALONE

Types of Exclusions

None — everyone is interviewed

Some exclusions, but none based
on charge alone

All misdemeanors

All misdemeanors plus other
specific charges

All felonies

All felonies plus other
specific charges

Miscellaneous specific charges

TOTAL

Source: Pryor, Program Practices/Release, p. 78.
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No. of
Programs

36

24
10

% of

Programs

30.2

20.2
8.4
.8
1.7
1.7
37.0

100.0
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* . Table 3.2

OTHER REASONS WHY PROGRAMS AUTOMATICALLY EXCLUDE
PRETRIAL DEFENDANTS FROM BEING INTERVIEWED

Types of Exclusions

a/

Warrant/detainer from another
jurisdiction
Outstanding warrant/same jurisdiction
No local address
On probation, parole, or pretrial
release
Prior record of FTA :
Prior record of rearrest(s) on release
Suspected mental/emotional problems
Prior arrest or conviction
record
Miscellaneous
Program interviews only upon
request, after initial release
decision, etc.

No. of

Programs Programs

% of

38
15

N W

[s) )

.

| el 9]
=N WO bW
° . * « o

O =0

.
NUoN

(S 9}
.
(&N o]

5.9

a/ Program may exclude defendants for more than one reason.
Source: Pryor, Program Practices/Release, p. 79.
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Programs using this approach can usually recommend more defendants for
release than programs which delay intervention until after the initial
court appearance. Program intervention after the first appearance,
for example, can cause delays of several days and sometimes more than
a week until the defendant can secure release.

Twenty-four-hour-a-day, seven-day-a-week coverage with release
authority or access to a releasing authority at night and on weekends
will provide the most expeditious pretrial release after arrest.
However, where such coverage is not feasible for economic or other
considerations, screening before the initial court appearance can
still assure the earliest possible release within a jurisdiction.

3.1.3.2 Screening After the Initial Court Appearance

Programs which screen for release on recognizance after the initial
court appearance focus their resources on those defendants unable to
make bail or otherwise gain release prior to or at the initial
hearing. 13/ These programs maintain that by restricting the pool of
interviewees to those unable to make bail, they are able to provide
more attention to those who need their services most —— those unable
to satisfy financial conditions of release. A program that interviews
virtually all defendants, in contrast, may be interviewing many
persons able to effect their own ROR through the court without an
interview, or who are able to satisfy a financial bond. To avoid
this, many programs delay the interview until after the first court
appearance.

One disadvantage of this practice is that the ability to effect early
release is limited and may cause some defendants to post money bond
who might not f£ind money bail necessary if reached earlier. The pre-
versus post-initial appearance issue should not be overdrawn, however.
As noted by Pryor (1982), approximately two-thirds of all programs
combine the two approaches to advantage. 14/

3.1.3.3 Scheduling and Coverage

While assessing advantages and disadvantages of various intervention
options, programs consider the booking and detention facilities for
peak and slack jail intake periods, as these affect scheduling and
coverage patterns. A number of options are available. In Baltimore
City the program provides around-the-clock interviewer coverage of
each police district or precinct. In Des Moines, program staff
periodically check with all three jails to obtain the latest
information on arrests. Also, part-time interviewers augment the
staff during high-volume periods.  In Washington, DC, pretrial
interviews for citation release are done by telephone between police
stationhouses and the program office.
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Rural jurisdictions have more difficulty maintaining staff coverage.
With the Kentucky Pretrial Services Agency statewide system, one
officer may be responsible for covering several counties and is thus
not able to interview arrestees quickly. However, cooperation between
the jailer, pretrial services officer, and judge has resulted in
program interviews of over 90 percent of arrestees, almost always
within 12 hours of arrest. Also, district judges in some counties are
available for release decisions 24 hours a day. This encourages
pretrial staff to increase the number of night interviews and make
greater efforts to contact all arrestees quickly. The jailer is also
encouraged to call the pretrial officer as soon as an individual is
booked into jail.

In contrast, logistical problems may cause delays in processing.
System procedures may preclude interviews until a complete criminal
records check is in hand, a process that may take several hours, as is
the case in Marion County, IN.

3.1.4 Screening Procedures

Screening procedures for determining defendant eligibility for release
on recognizance involve two steps: obtaining background information,
and verifying background information. Programs differ, however, in
their approach to each of these steps. This section discusses these
differences as well as some of the advantages and disadvantages of the
procedures.

3.1.4.1 Obtaining Background Information

Programs may obtain information on a defendant's background from
several sources. The most universal method involves interviewing the
arrestee about employment or educational status, residence, family
contacts, previous criminal justice involvement, and financial status.
Programs also obtain information from police and other criminal
justice agency records (e.g., those of probation or parole agencies)
to supplement the interview. 1In addition, family members are
frequently contacted, sometimes at the jail or court, to provide
additional facts concerning the defendant.

In many instances the gathering and verification of background
information may not be necessary, especially in cases involving minor
charges. The NDAA Pretrial Release Standard 10.4 states that:

In all cases in which the defendant is in custody
and the maximum penalty exceeds one year, an in-
quiry into the facts relevant to pretrial release
should be conducted prior to or contemporaneous
with the defendant's first appearance. However, no
such inquiry need be conducted if the prosecution
advises that it does not oppose release on order to
appear or on own recognizance. 15/
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NAPSA Standards agree that no inquiry is necessary if the prosecution
so advises. 16/ The ABA Standards presume that such inquiry is
unnecessary for misdemeanant offenders and place a burden of notice of
opposition to ROR on the prosecutor or other law enforcement
officials. 17/

3.1.4.2 Verifying Background Information

ROR programs attempt to verify as much of the defendant's information
as possible to ensure that accurate information is available both for
the initial release decision and to expedite contact with defendants
who fail to appear.

The importance of verification in program procedures is evident in the
findings of the 1979 survey conducted by the Pretrial Services
Resource Center. That survey indicated that, 35 programs (29.4
percent) automatically exclude defendants from ROR recommendation for
whom they are unable to verify information. 18/

Programs also verify information concerning the defendant's past
criminal record, as such information is sometimes found to be
unreliable, The prosecutor may report, for example, that the
defendant has six previous felony arrests and therefore is a poor risk
for release on recognizance. However, by verifying the past criminal
history, the pretrial agency may discover that the charges were
dropped for four of the arrests and the other two charges were changed
to misdemeanors, only one of which ended in a conviction for malicious
mischief. Program staff may also find out about outstanding warrants
and prior failures-to-appear that would have otherwise been unknown to
the court.

The 1977 National Evaluation Program Phase I Summary Report: Pretrial
Release Programs reported that over 90 percent of pretrial programs
try to contact someone to check the accuracy of the defendant-supplied
information. Although 40 percent of the programs used methods to
supplement phone verification (e.g., relatives in court, field
investigation, search of police records), over half of the programs
relied exclusively on phone contact for verification purposes. 19/
The Lazar Institute (1981) reported similar findings on verification
practices and difficulties: all eight sites verified as much
defendant-supplied information as possible through phone calls to
references and checks of official criminal records. 20/

Many programs experience time constraints in preparing for initial
court appearance, and complete verification may not be accomplished
for all interviewed defendants, causing some release decisions to be
based on unverified information.

The extent to which judges make release decisions without background
information or with unverified information is unknown. However, as
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noted above, the NDAA, NAPSA, and ABA standards suggest that an
inquiry to obtain and verify background information should not be
necessary for all defendants.

Support for less extensive verification requirements comes from those
who believe that the process can often result in unnecessary delays
and resulting confinement for otherwise "good risks" when programs are
unable to reach references. While comparisons have been made between
failure~to-appear rates of defendants with and without verified
information, 21/ the lack of control groups has presented
methodological problems in drawing conclusicns about the usefulness of
verification.

3.1.5 Determining Whom to Recommend for Release on Recognizance

After the background information on defendants has been collected and
verified, program personnel must determine which defendants will be
recommended for ROR. Program practices reveal three assessment
options: objective systems, subjective systems, or a combination.
Both objective and subjective approaches may use the same information
(i.e., community ties and prior record), but the process of arriving
at a recommendation is different. 22/

Objective systems usually use a "point scale" to measure a defendant's
eligibility for ROR. With this procedure, a defendant is given plus
or minus points based on information obtained from an interview. Most
programs award positive points for residence, family ties, and employ-
ment or substitutes (e.g., homemaker or student). Some programs also
allow positive points if the defendant has a telephone in the home,
has special responsibilities (e.g., children), shows certain health or
age characteristics, or has someone accompany him or her at arraign-
ment.  Programs often deduct points for prior convictions, prior
failures~to-appear, drug use, prior violation of probation or parole,
prior escape, current awaiting of trial on another charge, current
probation or parole, or AWOL record. 23/ If the defendant obtains a
certain number of points, a recommendation will be made to the judge
that the defendant be released on recognizance. 24/ Subjective
systems, in contrast, use a qualitative judgment arrived at through an
interview, rather than a score on a quantitative scale, to determine
who is eligible.

3.1.5.1 Objective Systems: Assessing Strengths and Weaknesses

The use of objective criteria to determine eligibility for ROR has a
nunber of advantages for pretrial programs. Those who recommend that
objective criteria be employed as a screening device provide a number
of reasons for this recommendation. These include the following:
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® The objective system can provide some level of predictability
in failure-to-appear (FTA) or rearrest. Though not perfect,
it can provide statistical probabilities as to FTA or
rearrest likelihood. Lazarsfeld's review of one agency's
point scale demonstrated an inverse relationship between
points obtained and FTA rates (see Table 3.3).

® A point scale can be more equitable, since formal guidelines
are provided by which defendants will be chosen for
recommendation. Recommendations are applied consistently and
with the greatest possible predictability.

e The use of objective criteria may result in increased
non-financial release. 25/ Where the individual obtains a
high point total, release on recognizance can be recommended
without further program contact.

e Studies show that point scales can distinguish between
higher- and lower-risk defendants. 26/

Objective systems have raised the following criticisms:

® Point ratings reflect only a probability that a percentage of
a group would fail to appear, rather than an absolute
statement about the future behavior of each defendant.

® The scale may discriminate against low-income defendgnts,
minorities, and women, among others, due to its empbas1s_on
employment and community ties, marital status, £financial
assets, and place of residence. 27/

® The point scale may be too restrictive in not recom@ending
certain low-risk defendants to be released on their own
recognizance, resulting in the detention of defgndants who
would not necessarily fail to return to court (i.e., false
positives). 28/

e Firm adherence to the point scale may be too rigid a stance,
since recommendations are based on specific toga;s without
allowing room for discretion in particularly sensitive cases.

29/

¢ Some recent research has found that there Is lyttle
correlation bhetween the entire point scale (or individual
items within it) and wviolation rates. Some studies.have
shown some community ties indicators to be relat}vely
unimportant predictors of the violapion _rates (1.e:,
rearrest, failure-to—-appear, or violation of bail

conditions). 30/

Programs may also err in implementing ready-made recommendation
schemes, such as applying a point scale taken from another
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Table 3.3

NUMBER OF POINTS ON SIX ITEMS BY PERCENT
FAILING TO APPEAR ONE OR MORE TIMES

Number of Points

on Scale

]

1

Percent of
FTAs

Number in
Category

113
310
623
879

1,116

1,067

607

et ettt

4,715

Source:  Paul Lazarsfeld, An Evaluation of "che

vyt

Pretrial Services Agency of the Vera Institute of

Justice:

Final Report, New York, 1974.
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jurisdiction where crime rates, geography. size of population,
population demographics, mobility, and other factors are quite
dissimilar. Pre—testing, as well as ongoing local evaluation, has
proven important in validating recamendation schemes. Still, many
programs have failed to do so. 31/

3.1.5.2 Subjective Systems: Assessing Strengths and Weaknesses

Those who recommend that subjective systems be used to screen defen-
dants for ROR point to the following strengths of such a system:

e Subjective criteria allow the program to more quickly iden-
tify the good risks by capitalizing on the experience and
knowledge of the investigative staff.

e Subjective systems allow interviewers to assume greater
responsibility for individual recammendations.

e Subjective systems provide more flexibility in changing
recommendation criteria to respond to individual defendants.

In contrast, critics of subjective systems suggest that:

® Subjective systems often lack accuracy and may lead to the
institutionalization of personal bias into selection
decisions. : :

e The possibility of bias could lead to equal protection
litigation. ' ' :

e Interpretation of clinical devices requires skilled staff at
high pay levels. Research suggests that clinical judgments
cannot predict any better than formal systems. 32/

@ Informal devices lack consistency in application and may
result in more conservative recommendation decisions. 33/

3.1.5.3 "Combination" Systems

Concerns over the weaknesses of the two recommendation approaches have
led many programs to allow staff to combine- subjective judgment with
objective point scale evaluations in arriving at release reccumen-
dations. The Allen County, IN, Bail Services Division uses such an
approach in its assessment scheme. Other programs, such as Maricopa
County, AZ, Lehigh Valley, PA, and Baltimore, MD, currently use point
scales as guides for staff and allow for same subjectivity. Also,
“discretionary points" are frequently awarded by programs with

"objective" screening devices.
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This use of discretionary criteria with objective systems is important
to bear in mind when examining results of the 1979 survey conducted by
the Pretrial Services Resource Center, which found that 21 percent of
pretrial programs employ objective types of assessment, 39 percent
report using only subjective criteria in defendant assessments, and 40
percent report using objective criteria with subjective, or discre-
tionary, elements (see Table 3.4). These findings are very similar to
those reported in the NEP Phase I Summary Report (1977), which found
37 percent of pretrial programs using subjective evaluations, 37
percent using a combination of objective and subjective criteria, and
27 percent using objective schemes (i.e., points only) (see Table
3.5).

In addition, programs vary in the weights they assign specific
criteria in their screening mechanisms (thus placing greater or lesser
emphasis on particular defendant characteristics in different
jurisdictions), the range of positive points in the scale, and in the
totals necessary for ROR. A 1981 analysis of point systems in four
jurisdictions (Baltimore, MD, Washington, DC, Jefferson County, KY,
and Santa Clara County, CA) found, for example, that Washington, DC,
gave greater weight to community ties factors than did either
Jefferson County or Santa Clara County. Prior failure-to-appear was
given a great deal of negative weight in Jefferson County, while no
points were subtracted for that item in Santa Clara County. Similar
discrepancies were noted for drug use. Baltimore City and Washington,
DC, subtracted up to two points (on four- and six-point scales,
respectively) while Jefferson and Santa Clara Counties subtracted
nothing (see Table 3.6). 34/

Thus it appears that programs consider different factors as greater or
lesser predictors of future defendant behavior and have developed
point scales which reflect these assessments. However, few point
scales have been evaluated to determine their wvalidity in local
application. Criteria may be discriminatory and the relative
importance of various items may vary between communities and overtime.
Thus, for most programs it remains unclear whether the weights given
to ind1v1dua1 items or the scales themselves are predictive of
defendants who appear for trial. ‘Several - observers have noted the
low level of activity in the validation of point scales and have

fressed the need for increased local research and perlodlc assessment

S prediction instruments. 35/

3.1.6 Presenting Recommendations for ROR

Following the interview and verlflcatlon process, the program makes a-
recommendation to the court. Written reports wvhich detail the release‘

recommendations and the supportive background 1nformatlon are
preferred (according to both the ABA and NAPSA Standards), with COpleS
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Table 3.4

PROGRAMS USING OBJECTIVE AND SUBJECTIVE METHODS
OF ASSESSING DEFENDANTS

No. of % of
Types of Assessment Programs Programs
Objective (point scale) only 25 21.4
Subjective only 45 38.5
Objective combined with subjective 47 40.2
TOTAL 117 100.1 a/

a/ Rounding error

Source: Pryor, Program Practices/Release, p. 80.

Table 3.5

PROGRAM SCREENING PROCEDURE FOR REPORTS
PREPARED FOR FIRST COURT APPEARANCE

. Distribution

Procedure . No. %
Objective (points only} 16 27
Subjective evaluation 22 37
Combination objective and subjective 22 37

TOTAL ' A0 1013/

a/ Rounding error

Source: National Center for State Courts, National

Evaluation Program Phase I, Summary Report, Pretrial

Release Program, April 1977.
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, . : : ANALYSIS OF POINT SYSTEMS
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- AS A PCRCENTAGE OF TCTAL POINTS NEEDED.FOR OR

M . POINTRWGE RECOMMENDATION

—{ BAUTINORE [ WASHINGTON, | JEFFERSON |SANTA CLARA || " BALTINORE | WASHINGTON, | OETFERSON | SANTA CLARR
cry, | oc. | cousy, COURTY, am, | ooe o1 county, COURTY,

W\RYL‘AND . (citatio_xg,) ~b KENTUCKY. _ LALIFORNIA L MARYEAND (gitaticns) A KENTUCKY CALTFORNIA

res fll;;‘:seug;nts o |.0tes | 0to3 | Ttos | Ote3 Y Oto83 Oto 75%} 13% to 633 0_to 603 |

Family Ties = : |l ot3 | otoa vb'tb . to 3 0 o to soz] 0 to 00z '_'o‘ to 50% g3 to 60%

Employment or Substitutes o Lota | o to 4| otos o to 3 |l ot 6731 0 to 1005} 0 to 63% 0 to 603 i :

Subtotal, Commnity Tles lowu] own ‘v"l‘-t'ma” otoo || ot  otozrse)1mmeeazes| oo a0

Other ?é‘ﬁit’?"?é- ﬂts {see detaﬂg 1 ote2 | oto2®] o0tos | o w3 |0 to332] Oto soz| 0 tolooy| 0 to80:
' - below) — = - R ,

.l subtotal, Positive Points | otos ”o to na _1to22 | 0to 2§ ot a3 o m 3257; 132 to 2763 | 0 to 2403

o , ‘__gative Points:

Prior Convictions o | aten | -ato0 | Sto0 | -1 to 0 ( -67%.to 0 -mox to0 63T to0 | <202 to O

: 1 Other Negat1ve Points (see detatlg 1 «sto0 | ~8 to 0 -33lt0 0 ' 4‘ 0 ~7 R l‘-loov to 0. -?OOZ to 0 -A13% t0 O .0 . ?~:,“v
SR 2 " ‘below | DS 1 : 5 R - o |
T R _Subtotal, Negattve Points _]-10to0 | 1200 | -3t 0o -1 to o “ -167%" to 0 -3001 tc o |-a76xt00 | -20tt00

TOTAL POINTRANGE dotod | 2ot )-37 022 | -1t “ 1672 to 4233 -300% to’ +325%|-463% to +2763 -20% to +240:

2o o—
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TABLE 3.6 (CONTINUED)
ANALYSIS OF POINT SYSTEMS

POIHT RANGE

AS A PCRCEHTAGE OF TOTAL POINTS NHEEDED FOR QR

ITEM RECOMHMENDAT [OK
BALTTFORE | WASHINGTON, | JEFFERSON |SANTA CLARA || ~ BALTINORE | WASHINGTON, JEFFERSOH ) SANTA CLARA
cITy, 0.C. COUNTY, COUNTY, Ty, 0.C. COUNTY, COUNTY,
MARYLAND _ ¥citations) | KENTUCKY CALYFQRHIA MARYLAND (eitations) KENTUCKY CALIFORNIA
&gg%g;;;ws:r"Other Fositive Polnts™ 0’ 0 to} 0 to3 0 0 0 to 25% 0 to 38% 0
Telephone 0 0 tol 0 tol 0 0 0 to 251 0 to I13% 0
Health or Age Considerations 0 tol 0 1] 0 to 1 0 to 17% 0 0 0 to 203
Prior Conviction Record 0 0 0to3 0 to 2 0 0 0 to 38% 0 to 40;—1
Special Responsibilities (e.g., childred] 0 to 1 0 0 0 0 to 172 0 0 0 .
Soneone Expected at Arraignment 0 0 0 tol 0 0 0 0 to 13% 0
Analysis of “Other Megative Points“:
t " Prior Failure to Appear -4 to O -1to0 | -30to0 g -67% to 0 -25¢ to O -375% to 0 0
P orug use 2100 | -2t00 | o 0 =333 16 0 | -50Z to 0 9 0 !
Prior Violation of Probation or Parole ~é to 0 0 0 0 -67% to O 0 0 0
Prior Escape -4 t0 0 0 0 0 -67% to 0 0 0 0
Currently Awaiting Trial 0 -5 to 0 0 0 -0 -125% to 0 0 0
Currently on Probation or Parole 0 -5 to O 0 0 0 -125% to O 0 0
AWOL Record {Current Military Personnel
~_Only) . g 0 -3t 0 0 0 0 -38% to 0 0

3 The 2 points. fn the "other" category are awarded only if they are needed for the defendant to reach the 4 point total required for an OR recomrendation.

SOURCE:

Information reported in delivery system analyses of individual jJurisdictions, Working Papers No. 1 {Baltimare City}, 3 (Jefferson County!,
7 {Santa Clara County}, and 8 {Washington, D.C.),

Source: Mary Toborg, et al, Pretfial Release; An Evaluation of Defendant Outcomes a}nd Program Impact,
Volyme I, Release Practices and Outcomes ~ A Cross-Sectional Analysis of Eight Jurisdictions
(Washington, DC: Lazar Institute, March, 1981), p. 43. : :

e
3
i
]
1
Fol
s
g

TR e TS S e S i

‘j‘»

A




£ o AlasnlNEE

e

provided to prosecutor, defense counsel, and the court. NAPSA
Standard X states that pretrial services agencies should include:

® communication of a written summary of interview information
and recommendations to judicial officers or agencies
responsible for making release decisions; and

® appearance in court by staff representatives to answer
Questions concerning the agency's report and recommendations.
36/

ABA Standard 10-4.4 suggests that:

o "The inquiring agency should make recommendations to the
judicial officer concerning the conditions, if any, which
should be imposed on the defendant's release. The agency
should formulate detailed guidelines to be utilized in making
these recommendations, and, whenever possible, the recom—
mendations should be supplied by objective factors contained
in the guidelines. The results of the inquiry and the
recommendations should be made known to participants in the
first appearance as soon as possible." 37/

The Pretrial Services Resource Center 1980 survey showed that almost
90 percent of the 119 pretrial programs it surveyed in 1979 provide
release recommendations to the court. 38/ The figures are similar to
those provided by the 1977 NEP Phase I Survey, which reported that 60
of the 66 programs assessed (91 percent) presented a recommendation to
the court following verification of interview information. 39/

Some programs present only ROR recommendations, positive or negative,
while others present a variety of recommendations, including
conditional release. The original Manhattan Bail Project, for
example, did not provide background information or recommendations for
all defendants it had screened, but rather provided a recommendation
based on verified community ties, a recommendation based on unverified
community ties, or no recommendation. 40/ Also, some agencies such as
the D.C. Pretrial Services Agency recommend that a pretrial detention
hearing be held in certain instances. 41/

In the case of a positive recommendation, the program is stating that
the defendant before the judicial officer has met certain criteria
which indicate that he or she will appear for court on required dates.
Where a negative recommendation or no recommendation is made, the
program is indicating that such established criteria have not been met
or that certain factors have been brought to light in the interview,
verification, or criminal records check which preclude a positive
recommendation. The placement of this "dividing line" (between a
positive and negative recommendation) varies substantially across the
country. As previously discussed, some programs will not make a
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positive recommendation on the basis of certain charges, lack of
verification, or other local constraints. In some instances, these
differences in recommendation schemes are based on research done
within the particular jurisdictions. Often, however, perceived
political realities within the jurisdiction may be more determinant,
leading to a more "conservative" or "liberal" recommendation scheme
than research might indicate is appropriate.

It is within this context that the question of defendant dangerousness
arises. ROR programs are continually faced with the problem of
defining their role in the release or detention of "dangerous"
individuals who, while likely to appear in court, are also considered
likely to commit additional crimes if released on recognizance.

Some programs will, in certain cases, recommend release with
conditions to provide the court an alternative to pretrial detention
for "high risk" defendants and/or may recommend detention.
Washington, DC, does both. But recent research findings show that any
use of pretrial detention will substantially increase the number of
"false positives" (those unnecessarily detained) while having little
effect on pretrial crime. Harsher sanctions for release conditions
violations, increased supervision of "high risk" defendants, and
expedited court processing of such defendants have been suggested as
alternatives to pretrial detention. 42/

3.1.7 Release Authority

In most jurisdictions, release authority is restricted to judicial
officers (e.g., judges, magistrates, bail commissioners). These
officials normally make their decisions following receipt of defendant
background information from the pretrial release program and their own
questioning of the defendant at the initial hearing. However, if only
judges can grant release, non-availability after daytime business
hours will slow the process of pretrial release for many defendants.
In some Jjurisdictions the Jjudiciary has taken steps to assure the
prompt release of eligible defendants on nights and/or weekends by
permitting release programs to effect releases on their own.

Such ‘“"release authority" may be used as a form of stationhouse
citation release by the pretrial services officer, as an impartial
decision-maker. In San Mateo County, CA, the release program uses
court—ordered release authority to make citation releases at the time
defendants enter the county jail. Over 90 percent of misdemeanor
arrestees brought to the jail are handled in this way, on a
pre-booking basis.

Other jurisdictions have delegated such authority to the release
agency or other criminal justice actors (e.g., police, sheriffs,
deputies, bail commissioners, and other nonjudicial officers) for
certain categories of cases. : SRR G
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One-common arrangement is to split the releasing power, by permitting
nonjudicial officials to release defendants charged with minor
offepses (usually misdemeanors and less serious felonies) and
requ1ring judicial approval for release of defendants charged with
more serious crimes.

OFher forms of non-judicial release authority include police field
citation, stationhouse citation release, and sheriff's own
rgcognizance release. 43/ In Washington, DC, police may issue field
c1tatiops, or may transport the arrestee to the local precinct and, if
appropriate, contact release program personnel who interview defen-
dants by telephone, verify information, and develop a release recom-
mendation for defendants potentially eligible for police release. In
San Mateo County, CA, project staff have the authority to release
defendants who qualify for personal recognizance during the booking/-
classification process. Since the release agency conducts jail
classification, its release authority is seen as a form of
classification.

The ging County, WA, Pretrial Services Unit has been granted
relgt}vely broad release authority in felony cases under its Felony
Administrative Recognizance Release (FARR) program. Jail crowding in
the county stimulated the judiciary to grant the release program power
Lo release on most felony charges with the exception of the more

serious statutory category. (See Appendix A for a full description of
the FARR program.)

In summary; Jjurisdictions may be able to decrease the amount of
pretrial detainee confinement time by increasing the power of release
delegated to nonjudicial officers who come in contact with the
defendant before the initial court appearance, This policy is
supported by the NAPSA Standards, which urge release at the earliest
time and by the least restrictive procedure possible. The same
§tandards suggest permitting the use of stationhouse citation release
in felony cases as well. 44/

3.2 Conditional Release

3.2.1 Definitions and Basic Objectives

In addition to the widespread use of ROR, many pretrial programs have
1mp1e@ented a variety of non-financial conditional release techniques.
As polnted out previously, pretrial programs use different terminology
in referr}ng to these techniques. However, three forms of conditional
releasg will be examined in this section: conditional release without
Supervision, supervised release, and third-party custody release. As
a group, these techniques differ from ROR in their specification that
defen@ants fulfill some stated requirements which go beyond those
a§soq1ate§ with ROR. However, within these techniques, the important
distinctions pertain to the 1level of restrictions placed on
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defendants, the level of supervision provided to defendants for
monitoring their compliance with the conditions, and the locus of
supervisory authority.

Conditional release was originally developed for use where the
presumption favoring release on recognizance was counter-balanced by
factors associated with the defendant's background or the charge
filed. The Federal Bail Reform Act of 1966 authorized its use when
ROR could not reasonably assure the appearance of the defendant and
called for the setting of additional conditions consistent with the
principle of applying the least restrictive sanctions necessary. The
current ABA and NAPSA Standards, as well as 26 state statutes,
reiterate this authorization. Both sets of standards go beyond the
Federal Bail Reform Act in supporting the use of non-monetary
conditions of release for the purpose of community protection. 45/

Conditional release techniques aim to provide the fjudicial officer
with an alternative release form in those cases where he or she does
not feel that the defendant is a good risk to return to court, but at
the same time does not feel that a period of pretrial detention is
warranted. A key assumption underlying conditional release is that in
exchange for the benefit of release, defendants will comply with
court-ordered conditions of release designed to assure their
appearance and maintain community safety. 46/ Through the use of
conditional release techniques, programs seek to expand the number of
defendants who are eligible for non-financial release without
jeopardizing failure-to-appear or rearrest rates. In addition to the
presumption favoring pretrial release, impetus for the expanded use of
conditional release techniques comes from current jail overcrowding
conditions and the cost of maintaining defendants in jail. 47/

3.2.1.1 Conditional Release Without Supervision

This form of release is distinguished from supervised release and
third party custody release in that it does not entail active
supervision on the part of the agency. The types of conditions placed
on defendants can be grouped into four categories, all of which share
the common aim of increasing the defendant's likelihood of returning
for court while assuring community safety:

® "Status quo" conditions. Defendants are released on the
condition that they maintain their residence, school, or
employment status.

e Restrictive conditions. Defendants are released on the
condition that they restrict their association or movements
by remaining in the jurisdiction, avoiding contact with the
victim or complainant, or maintaining a curfew.
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e Contact conditions. Defendants are released on the condition
that they report by telephone or in person to the release
program at various intervals. Contact conditions may be
applied to assure that the defendant is aware of the court
date and to provide a mechanism for adjusting court dates if
necessary, in addition to the common aim of increasing the
likelihood of court appearance. This type of condition is
premised on research which shows that an effective way to
decrease the failure-to-appear rate in a jurisdiction is to
increase the amount of defendant/system contact. 48/

® Problem-oriented conditions. Defendants are released on
conditions that relate to specific defendant problems that
could affect court appearance. 1In many jurisdictions, the
pretrial release agency will establish contact with various
social service agencies which provide drug and alcohol

treatment, employment, and mental health services, and

recommend release on the condition that the defendant enroll
in one of the identified programs. In effect, problem-
oriented conditions seek to "create" community ties for
defendants. Provision of services may also affect criminal
behavior, since the conditions address personal difficulties
that might have led to criminal involvement.

While many programs recommend conditional release without supervision,
some have questioned whether the mere existence of conditions reduces
the defendant's propensity for flight. It is now argued that the
value of conditional release is enhanced when the conditions are
monitored, If defendants see that conditions imposed upon them are
not monitored, they are likely to presume that they can safely violate
them without adverse consequences., If this occurs, the deterrent
value of conditional release is diminished. As stated by the ABA:

No matter how detailed and imaginative the con-
ditions of release...may be, they are likely to be
ineffective if the resources to enforce them are
not provided. Unfortunately, however, many juris-
dictions provide no meaningful supervision...The
conditions are openly flouted and are ineffective
in preventing either flight or recidivism. 49/

3.2.1.2 BSupervised Release

Under supervised release, the pretrial services agency -actively mon-
itors defendant compliance with court-ordered conditions.  For this
form of release, it is assumed that adequate supervision will increase
the likelihood of compliance and diminish the defendant's opportunity

to flee, BAs suggested by the ABA in its discussion of the purposes of
- non-monetary conditions;”adequatelykmOnitoredpconditions:maprroyide
- an early warning system of flight;*VIf‘thexconditionsrare tailored to .

the problems of individual defendants, those likely to fail to appear
in court may well violate one or more conditions before doing so.
Since release is based on an agreement with the court and/or the
release agency to comply with these conditions, failures-to-appear may
be prevented through reassessment triggered by the defendant's lack of
compliance.

In addition to assuring the defendant's appearance at court through
provision of support and contacts in the community during the pretrial
release period, supervised conditional release programs may also
reduce criminal behavior among releasees and add to the court's base
of information on defendant behavior in fashioning sentences for those
convicted. Preliminary findings from one research effort conducted in
three urban court systems indicate that supervised releases had
significantly lower rates of failure-to-appear compared to other forms
of release, and that pretrial rearrest rates were equivalent to other
release methods. It was also determined that the provision of social
services together with supervision had no impact on FTA or rearrest
rates. 50/ The same research found supervised release to be of limited
value In increasing pretrial release rates or controlling jail
populations because of limited use, particularly with felony admission
populations. However, some release agencies, such as the Salt Lake
County program, claim success in using this form of release as a
principal mechanism in jail population control efforts.

Although the majority of state statutes limit the use of conditions to
those that are directly related to assuring the defendant's appearance
in court, contacts and supportive services undertaken to curtail the
defendant's opportunity to flee may have the effect of minimizing the
defendant's involvement in pretrial crime. As stated by the ABA,
"Adequately supervised conditions of release may deter criminal
activity by reducing the temptation to commit crimes and increasing
the chance of being apprehended.™ 51/ and as noted in the discussion
of problem-oriented conditions above, enrollment in social services
programs can affect criminal behavior by dealing with problems that
might have contributed to initial criminal involvement.

The provision of information to the court on the pretrial performance
of defendants released under supervision may assist the court in
determining the appropriate sentence for convicted defendants.  The
defendant's record of adhering to conditions during the pretrial
release period may provide an indication of 1likely behavior if a
non-incarcerative sentence is considered. .

P:etfialjpfogréms'WhiéhfprQidévéuperViséd:telease differ in a number
~of ways, including (1). the type of supervised release activities; (2)
arrangements for providing these activities; and (3) the frequency of

contact and level of supervision provided to monitor defendant's com-

pliance with the conditions. These variations, which are discussed
‘below, reflect differences in program philosophy, in existing pro-
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cedures for ROR, in cost considerations, and in availability of ser-
vices.

Type of supervised release activities. Scme programs provide
both contact supervision and services, while others are limited to one
or the other. Further, in some programs anly contact conditions are
ordered by either the court or the release program, while services are
voluntary. In other programs, both contact and service conditions are
ordered. For example, in Delaware, defendants released under
supervision may be ordered to participate in services provided by
outside agencies and have little direct contact with the pretrial
agency.

In Des Moines, defendants released under supervision are required to
maintain direct contact with the pretrial program and participate in
supportive services. The program provides direct services and
referrals to public and private agencies. However, in Salt ILake City
supervised release defendants are only required to maintain contact
with the program. While the program provides same direct services and
outside referrals, these services are voluntary, with the exception of
a small number ordered by the court.

Arrangements for providing services. Supervised release
programs vary in regard to how services are provided, either providing
them directly or through referrals. While programs which provide
direct services can assure that defendants' needs are met, several
problems may arise from this approach, including the need for
specialized expertise which may duplicate that available in other
community agencies, the variety of services which might be needed
(same of which may only receive limited use at any one time), and high
staffing costs. For these reasons, programs typically use outside
referral agencies, either singularly or in combination with limited
direct services offered by the program. One exception is the
Wisconsin Correctional Service Court Intervention Program in
Milwaukee, which provides in-house drug and alcchol abuse treatment.

Many release programs have experienced resistance to the idea of
providing social services to those accused of crimes or have found
camunity resources otherwise limited. For example, the Iazar study
notes that a jailer in Santa Cruz estimated that 30 percent of the
defendants detained could have been released fram jail-~if treatment
programs had been available. 52/

In response to these concerns, some programs use purchase of service
mechanisms to secure assistance for defendants released under super—
vision. For example, in Milwaukee the Court Intervention Program
(CIP) has funds available to contract with outside agencies which
provide contact and services to defendants under supervision. ‘While
purchase of service arrangements often requires substantial program

resources for soliciting bids, negotiating contracts, and monitoring -

canpliance with the contracts, these mechanisms can improve a pretrialll
program's ability to assure effective service. According to the ARA's
Cost Analysis of Correctional Standards: Pretrial Programs, the pur-

chase of service mechanism offers these advantages:

e It pramotes accountability in service delivery. If seryice
providers are not performing adequately, the supervised
release program can terminate funding.

@ It creates an effective demand for needed conditional release
services and induces supply.

e It can be significantly less expensive than direct service
provision by the criminal Jjustice system.

@ Where an adequate supply of services has been called :foz.:th,
purchase contracts can be directed toward the most efficient
and effective providers, thereby increasing the return on
criminal justice expenditures. 53/

However, the disadvantage of a purchase for service arrangement, m
contrast to the use of external agencies at no direct cost, is that it
transfers otherwise external costs to the criminal justice system,
thereby increasing public expenditures for pretrial release.

Frequency of contact and level of supervision. A.dequ.at:_e
supervision of conditions is essential for two reasons: first, '1t
enables the program to report any serious failure to comply w::th
release conditions, and secornd, it enables the program to provide
valuable information for pre-sentence reports. Both the NAPSA and ABA
Standards recomnend that pretrial service agencies develop procedures
for monitoring defendants' campliance with conditions of release.

Most programs cannct afford to provide intensive supervision for .all
defendants released under condition(s). The resource constraints
experienced by most programs underline the importance of limiting the
nunber of defendants who receive conditional release to those who
cannot be released under less restrictive formms, and limiting the
nunber and type of conditions placed on particular defendants.. -

There is. considerable variation among programs regarding frequency of

contact and level of supervision over supervised release defendants.

Among numerous options, defendants may be required to have a minimum
nunber of in-person contacts with outside service agencies -each week
with no requirement to contact the release program, may be required to

participate in a service agency program as well as maintain daily

telephone contact with release program counselors, ormayberequlred
‘to report in person to the. release program _several times :r,eaCh:,‘:,W€§k 15

with no treatment services participation requirement. .
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Although the frequency of contact required may be identical'ihy?wo
jurisdictions, the pretrial release programs = involved may provide

differing levels of supérvision depending on several factors,
including the number of defendants released under supervision at any

one time, the number of staff available to monitor compliance, and the
degree of coordination between release programs and service referral
agencies. S ’ R

Typically, pretrial programs that maintain direct contact with defen-
dants released under supervision maintain low staff/defendant
caseloads to ensure adequate supervision. In King County (Seattle),
WA, the Pretrizl Services Unit maintains a caseload ratio of 20 to 25
defendants per supervisor. However, in some programs, larger caseload
ratios such as 60 to 1 are common. In these instances, it is ob-
viously more difficult to monitor the defendants' compliance on a
routine basis. The San Mateo County, CA, Own Recognizance Project
requires periodic telephone contact from supérvised‘ releasees, but
supervised release staff also conduct field visits in selected cases
to verify information and provide informal counseling. :

3.2.1.3 Third-Party Custody Release

Under third-party custody, a defendant is released on the condition
that someone in addition to the defendant assume responsibility for
the defendant's appearance in court. The third-party custodian may- be
an individual, such as a relative, friend, employer, or attorney, or a
social service agency which may provide or wrrange for specialized
services in addition to the supervisory services routinely required.
When the third-party custodian is ‘a social service agency, this
arrangement is more akin to supervised release. R :

Traditionally, this form of release is a direct aﬁrahgement between
the court and the designated individual or .agency, without ' the

involvement of the pretrial services agency. Honger; .in‘ many
jurisdictions the pretrial program plays some role in third-party

custody arrangements. In addition to~makingfa'r5commendat§on for
third-party custody release, the program's ‘function may -include
recommending a specific third-party cuStodian,[providing'thlrd—party

zustodians with court date information, establishing criteria for

third-party release, and supervising third-party custodians.

The ABA Standards recommend that'pretfial‘sefviceSgagencies assume the

responsibility for supervising individuals or agencies which serve as

custodians for released defendants and for advising the court as to
the eligibility, availability, and Capacity~qffsuch indiyxduals‘q: ;

agencies, 54/

The D.C. Pretrial Services Agency addpted”thésegprov1$ipns;in 1978.
The Agency maintains informal relationships‘~with',th%ré—party*;
custodians designatec by the court, . This involved providing the
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custodians with space, phone, photocopy services, and notification
information. ThekAgenCy,instatutorily responsible for coordinating
the activities of these agencies and recommends specific third-party
custodians, some of whom receive direct funding by the program from a

$200,000 "line item" in the Agency's annual budget. In addition, the
D.C. Superior Court has established certification procedures for
custodians., The individuals or organizations must meet specific
standards before they can be certified. These standards address such
issues as the relationship of custodians to the ‘pretrial services
program; staff-client ratio; required minimum’' number of contacts with
‘defendants;'yarrangementsi for facilitating ‘defendants' court
appearances; and procedures for handling noncompliance with conditions
and for locating defendants who fail to appear in court. 55/ -

3.2.2 Target Group

The(adopticn_of conditional release techniqués and, inrpéfticular,~

supervised release techniques, can greatly expand the scope of
pretrial programs. Program decisions on the target group, point of
intervention, ‘Screening procedures, referral sources, eligibility
determination and condition setting, and presentation of recom-
mendations will have a significant impact on the internal operation
management and cost of pretrial programs, and on the number of defen-
dants affected by then, Program experience and research findings on

some of these issues are presented below.

As indicated,earlier;rcqnditional release techniques are intended to
Secure the releage of defendants who are ineligible for ROR due to
insufficient COmmunity,ties'or,previous‘criminal'justice‘involvement.
However, in a given jurisdiction, the pool of defendants eligible for
consideration for conditional release techniques is dependent upon the
jurisdiction's definition of "high risk" defendants. While juris-
dictions generally use the same categories of information for

- determining ROR release (i.e., a combination of“community'ties, prior

criminal justice involvement, prior appearance history, and nature of
the charge), there is variation regarding the types of defendants who

~are initially “excluded from being interviewed for ROR ‘consideration,

the CirCUmS§anceS’whicb‘automatically exclude ‘those interviewed Ffrom
being eligible for ROR, and, in Jurisdictions which use point scales,

the weights assigned to specific criteria in the screening mechanisms.

In general, however, conditional release _techniques, particularly

supervised release, are used for felony defendants for two reasons.
First, many defendants . charged with felonies are ineligible for ROR

freCOmméndaticﬁ}and_cqnsaquently have money bail set. ~Second, since
'Eelony,defendants tend tojhaVe‘higherkbails‘set, they are less likely

o to}secure’financial:releaSesfromJCuétody than those charged with less:
‘seripus'QEfenses.f'FUrther,‘when felony defendants do obtain financial
 release it ig likely to - take longer as a result of the bail amount.
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Conversely, misdemeanant defendants are less likely to be released on
‘supervised conditions, due to the strong presumption in favor of ROR
for these defendants. And while conditions may be appropriate for
some misdemeanants, some jurisdictions exclude such defendants from
eligibility for supervised release, feeling that judges may tend to
place conditions on misdemeanant defendants who would otherwise be
released without conditions. ' L

Two concerns have been noted regarding the definition of the target
group for conditional release techniques. - First, given that the

majority of pretrial programs have not undertaken efforts to validate

their point scales for determining eligibility for ROR, it is not
clear whether defendants who fail to meet the eligibility criteria for
ROR are in fact high risk defendants. Screening procedures for ROR
:nay be too restrictive in many cases. The National Evaluation Program
Phase TI Summary Report on Pretrial Release found that release
recommendation criteria could be less restrictive. An experimental
analysis tested the effect of extending ROR eligibility to defendants
ineligible under normal practices. L , ' ;

This experiment had the strongest impact. on release
outcomes of  any conducted. More defendants were
released; more were released non-financially;
release was secured more quickly, and release
outcomes showed greater equity by ethnicity and
enployment status. Despite the fact that many more
defendants were released, the rates of
failure-to—-appear and pretrial arrest for the
experimental group were no different than those for
the control group. 56/ T -

Alsc, many programs have discovered that judges often grant release on
recognizance to defendants who do not meet existing' ROR criteria. If
it is clear that the court is using less stringent release standards
without negatively affecting FTA or rearrest rates, recommendation
criteria should be reviewed for possible revisions, i ‘

Second, conditional release téchniques.oftenidd.not'réaéh the intended
"high risk® audience.

ordinarily would have received release  without conditions.  For
example, Wayne Thomas notes that while the introduction of conditional
release in Washington, DC, in 1970 had the desired effect of

increasing the rate of non-financial release, it also resulted in

reducing the rate of personal recognizance release. Judges tended to

overuse corditions in two ways: first, by imposing them on too many
defendants, and second, by imposing too many conditions on a single

defendant. 57/ -
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‘ Several studies have documented that use of
these techniques often results in the release of defendants who
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Conditional release techniques may have several undesired
consequences. First, they may widen the "net of control," contrary to
the principle of release under the least restrictive alternative.
Second, the inappropriate use of conditional release techniques places
increased_costs and burdens on pretrial agencies. When not employed
prudently, conditional release can generate an inordinate amount of
paperwork, with little, if any, positive effect on failure-to-appear,
rearrest or pretrial detention rates. -

In light of these concerns, programs must define the target group for
conditional release techniques to ensure that defendants eligible for
consideration are those who cannot be released on less restrictive
conditions. 58/ ~As a ‘'starting point, programs considering the
implementation of conditional release should first assess their
current eligibility criteria for ROR to determine whether steps can be
taken to expand the number of defendants who can be recommended for
release without conditions. In addition, programs could institute
bail review procedures for cases not recommended for ROR at the
initial screening point (i.e., where the program was previously unable
to verify information which 1later was verified) or for cases
recommended for release, but rejected by the judicial officer.

3.2}3, Pbiht of Intérvention and Referral Sources

The populagibn of defendants eligible for conditional release
technlques 'is in part dependent upon the point of intervention
selected by the program and the procedures for obtaining referrals for

consideration for these release techniques.

3.2.3.1 Screening Befdre the Initial Court Appearance

Programsythatf$Creen for conditional release prior to the first court
appearance focus on defendants who fail to qualify for a recommenda- -

tion for ROR. ~Screening defendants for conditional release prior to
tpe ‘f%rst Court  appearance may enable ‘defendants to secure non-
financial release more quickly, saving the system and the defendant

money. .

However, there are disadvantages associated with screening at this
point.  For instance, the determination of appropriate conditions of
release, be they either contact- or problem-oriented, often requires
more time on a case-by-case basis than is the case for ROR, where a’
simple positive or negative recommendation occurs. Because of the
‘time constraints that exist in most jurisdictions, it may be difficult
?orjthe_agency‘thdeterminejthe,appropriate conditions of release or,
if outside ‘agencies or third-party custodians are used, to determine

‘the appropriate agency and obtain agreement from the agency to accept
the defendant for supervisicn. -~ R
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Some jurisdictions have responded to this concern by presenting a
general recommendation for conditional release at the initial court

appearance, with specific conditions to be determined later during a
follow-up interview. This allows the program to follow initial

screening with a more in-depth interview to determine which conditions’

would be most appropriate for the particular defendant, while at the
same time notifying the Jjudge that the particular defendant needs some
form of supervision. On the other hand, some release agencies feel

that they are able to adequately determine which conditions would be

most appropriate in particular cases during their initial screening
and, at the initial presentment, provide a specific conditional

recommendation for defendants determined ineligible for ROR.

Also, as no,t‘ed above, scfeeriing for conditional release prior to the
first court appearance may result in widening the net. TIf judges see

that these techniques are available at this point, they may tend to
assign them to defendants who " otherwise ~would have‘ been released

without conditions.

3.2.37.2 Screening After the Initial Court Appearér‘ic'e” .

Programs which screen for conditional release after the first court

appearance focus on defendants who failed to initially qualify for ROR

either because they did not receive a recommendation favoring ROR or
because they were recommended for ROR by ‘the program but were refused

release by the judicial officer. Typically, programs screening at
this point have a sepurate unit which reviews the cases of defendants

who remain in jail, unable to post money bail. The Des Moines, IA,

program operates in this fashion, utilizing a Release With Services
unit, as. does Philadelphia's::Pyretr‘ial, Services Division, wh:ich

operates a separate Conditional Release (CR) section__'."

Following a set period of time, usually 24 to 48 hours, the release

agency will conduct .a more intensive ‘Screening process and recommend

specific conditions of release as appropriate. . The advantages . of -

screening after the initial court appearance are twofold. First, it

limits the universe of possible conditional releasees to those who

cannot secure pretrial release under less restrictive conditions.

Second, it provides the program with more. time to' determine specific
conditions of release and obtain agreements  from outside referral
agencies, if needed. - However, certain disadvantages are associated
with screening at this point. First, the more intensive screening

efforts and the scheduling of an additional court appearance means
‘that defendants will ‘spend more time in jail. pending consideration of
conditional  release. The lengthy screening and judicial approval

process may also prompt many defendants to opt for ‘posting money bail,

perpetuating a practice many  release agencies would like to see
- @bolished. . (This process of elimination by financial bail may “be
~ viewed favorably from the standpoint . of those who. would prefer to

concentrate scarce resources on defendants clearly unable to secure ,

release by any means other than supervised release.) .

. Screening & oriented conditions usually involves more ex—
. tensive efforts. - Programs “often walt until after the 1n:’Lt1,al‘ “court

3.2.3.3 Source of Referrals

In addition to the point of intervention, a program's procedures for
obtaining referrals affects the population of defendants ‘eligible for
conditional release. For example, in some programs referrals for
considerations for supervised release are initiated by the defense
attorney or the judicial officer. The drawback of this procedure is
that there may be qualified defendants who are not referred for
program consideration. In contrast to ‘this procedure, other programs,
such as those in Maricopa Comty, AZ, and Essex County, NJ, auto-
matically screen all defendants who are in jail following the initial
court appearance.

3.2.3.4 Screening Procedures

The screening procedures for determining a defendant's eligibility for
conditional release parallel those used for determining a defendant's
eligibility for release on recognizance. Background information on
defendants. must be obtained and verified, and decisions made on
whether to recommend defendants, and if so, under what conditions.
However; each of these steps requires more intensive effort than is
required for release on recognizance, particularly when defendants are
released on the condition that they participate in services.

3.2.3.5 Obtaining and Verifying Badcgromd Information

Programs’ use several sources of information to determine a defendant's
eligibility for conditional release - techniques. First, ‘background
information is cbtained on the defendant's camunity ties and previous
criminal justice involvement. Additional information will be gathered

‘on specific defendant problems such as drug and alcohol use, mental

disorders, and on the defendant's treatment history for any of these
problems.  Second, programs contact probation and parole officers
about defendants currently under their ‘supervision.  Third, the
defendant's family may be contacted for infommation on specific
defendant problems. = And finally, when outside referral agencies are
used, these “agencies are contacted to determine whether they are

willing to provide services to the defendant.

- As indicated earlier, the intensity of these screening procedures
" depends upon the point of intervention and range of conﬁltlonal
- release activities. For example, programs which screen for ' release
 prior to the first court . appearance may not have sufficient time to

~contact the parole or yrchation officer or the defendant's family. -

However, if only contact supervision is offered; less information is

- needed o qualify a defendant for this formm of release, making
 screening prior to the initial court appearance more feasible.

for problem-oriented conditions usually involves more ex-
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appearance to screen defendants, when there is more time to collect
and verify information arnd to make appropriate - arrangements with
defendants. The Correctional Services CIP Program  in Milwaukee

operates this way. Programs which screen for conditional release

after. the initial court appearance and in v\fnich all defendants have

initially gone through the interViewz.nq process for ROR can expedite'

the screening process by usmg information obtained from the defendant
during the initial screening, but this generally involves conducting

an additional interview with the defendant. This method is used in
Maricopa County, AZ, and in the Close Street Superv:Lsn.on program in
,Multnomah County, OR. ,

3.2.3.6 Determination of Eligibility and Condition-Setting

Once the background information is collected, the screening staff must
determine which defendants are eligible for a recammendation for con-
ditional release and under what conditions. In contrast to the pre~
valent use of objective point scales for determining eligibility for
release on recognizance, programs which screen for conditional release
typically carbine cbjective and subjective techniques. The qualita-
tive judgment of a defendant's el)_glblllty depends on various factors,

such as vhether the defendant appears amenable to various types of

conditions, the type of information received fram the defendant's
family and friends and from probation and parole officers, and the
availability of referral services, lf necessary

To overcome the potential for mconsmtent dec:.smn—-mak:.ng in the
screenlng _process, - programs. typically assign specialized staff to
conduct screening for conditional release. In King County, WA, five
Supervised Release Program (SRP) counselors evaluate detainees unable

to dbtain any other type of release, 1dent1fy1ng problems such as’ -

alcchol or drug abuse, and developing a possible release program for
each detainee._ SRP counselors are also responsible for supervision of

those released, malntainlng caseloads of approx:.mately 25 defendants

In scme programs, spec:.alized staff have a background in soc:.al work

which may enable them to elicit 1nformation on the service needs of

defendants. In Milwaukee the correctional Service Court Intervention
Program (CIP) utilizes interviewers with such training to concentrate

health treatment needs.,

on defendants held in jail .over 72 hours w:Lth alcohol drug, or mental ;

In determlnmg the. specific oonditions of release, programs shouldj
strive to meet two criteria. First,, the conditions should be 1ndi-,jf'
vidualized to the particular clrcumstances of each defendant and - must.

be reasonably related to assuring a ‘defendant’ s appearance in court

and protecting the safety of  the community. Fashloning conditions
related +to appearance and danger is often difficult, since our
knowledge of factors related to such behav:.or 1s far frcm adequate.
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In particular, the fashioning of problem-oriented conditions is at
best an inexact science. For example, if a defendant has a drug
addiction problem,. c,onditloning release on pretrial participation in a
drug treatment ‘program is probably more defensible than condltioning
the defendant's release on participation in counseling, in light of
research which shows a correlation between drug addiction and
fallure—to—appear 59/ Wnile in the latter case the defendant might
derive same benefit fram counseling, the emplrical basm for this
condition is less apparent.

The process of considering problem-oriented conditions may result in
the assignment of conditions unrelated to appearance for many
defendants. This problem has been documented in several programs.
For example, in Baltimore County, the introduction of conditional
release mvolvmg referrals to social service agencies led to dramatic
increases in the proportion of defendants assigned to intervention
program services, from 30 percent in 1972 to 48 percent in 1976. The
staff were criticized for being too emotionally involved with their
clients and too oriented toward social work activities, and were
requested  to curtail their 1nterventlonist recomnendations. 60/ In
San Mateo County, the supervised release program encountered
considerable opposition fram defense counsel and judqes because of
doubts  regarding the constitutionality of the conditions placed upon

the defendants, since it appeared that the conditions recommended by

the program were only indirectly related to assuring the defendants'
appearance at. .court. 61/ The provision of social services has also
been shown to have no J.mpact on court appearance and pretrial rearrest
rates among superv1sed release defendants. 62/

A second criterion 1n determinlng spec:.fic release conditlons is that
the least restrictive set of conditions should ke imposed.  This
pertains not only to the number but. also the type of condltions

As noted, there may be a tendency to impose too many conditions on a
single defendant. This not only places an extra burden on pretrial
agency staff, who must monitor the defendant's ccmpliance, but also
increases the likelihood that defendant rlghts will be Violated As

'stated by Weisberg.

The, greater the nwriber of conditions imposed upon a
'f*,.,t,;releasee, the greater potential for vlolatlon, ‘and
. therefore the greater risk to the defendant of -
_being treated with . greater prejudice in future
proceedmgs 63/ e ;

,Also, in some :Lnstances the type of conditions may be more restrictive

than necessary. Conditionlng a defendant's release on participation
“in an inpatient program-for a drug problem when an outpatient program
, would be as appropriate is ‘an example of this problem
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A final step in the screening process may involve obtaining the defen-
dant's agreement to be considered for release. In some programs, this
agreement is in writing and includes language indicating that the de-
fendant voluntarily agrees to be considered for release with con-

ditions, and states that if the court approves release, it is condi-
tioned on compliance with designated court-ordered conditions and that -
failure to comply may result in apprehension for a hearing on the

alleged violations. 64/ ’. :

3.2.4 Presenting Recommendations for Conditional Release :

Following the screening process, programs using conditional release

techniques present their recommendations to a judicial officer. ~In
some programs, conditional release recommendations are also reviewed
by the District Attorney and Public Defender. Programs vary on the
formality of these proceedings. For example, the Milwaukee Court
Intervention Program (CIP) schedules separate hearings with Jjudges to
review conditional release recommendations. At these hearings, CIP
representatives make written and verbal presentations. Representatives
from outside referral agencies may also be in attendance. In Allen
County (Ft. Wayne), IN, the procedures are less formal. No special
hearing is required. The court simply reviews a written report
prepared by the supervised-release staff. S ' :

In presenting recommendations to the court for conditional release, it
is important to ensure that the conditions of release are as specific
as possible. For example, the frequency of contact requirements

should be delineated. As mentioned above, the fashioning of specific

conditions of release is more feasible when screening occurs following

the initial court appearance. Vague conditions, such as "cooperate
with the program,” should be avoided. Specific conditions ensure that -

the defendant understands the circumstances under which he or she is
released, and, in the event of noncompliance, provides the program
with a stronger case for recommending either to change the release
conditions or revoke the defendant's release. o BT ST

Jurisdictions which conduct release hearings typically obtain the "

defendant's written agreement to the judicially approved conditions of
release. Agreements such as those utilized by programs in Cobb
County, GA, ‘and King County, WA, spell out the specific conditions of

release and other provisions pertaining to  reporting requirements,

such as notifying the release program of ‘changes. in "address, and -

conditions under which the defendant may be brought back to court for
reconsideration of the release status (see Figures 3.1 and 3.2).
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- can be arrested and punished for contempt of court, If 1 fail to appear for court
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FIGURE 3.1
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTOM FOR KING COUNTY

STATE OF MASHINGTON, | )
Plaintiff, NO.
vs. CONDITIONS OF SUPERVISED RELEASE FOR DEFENDANT
Oefendant, - {  PENDING TRIAL

~ IT 1S HEREBY CRDERED that the above-named defendant shall be released from the
King Counyty jafl ds ordei'éd to appearpersﬁmny for court hé'arings-and for trial.
This release is on the following conditions:
(X) Be evaluated and accepted for the Supervised Release Program,

(x) 3}% ;g gnggmgg;:;,{ ggv mg{ﬁ;g:s of a Supewiséd :ReleaSQ Contract with the
(X) To the custody of the Kingkcouu’ty Pretrial Services Unit,
() On execution of an unsecured appearance bond in the amount of
s ” * .
() On éxecut*!oﬁ of an Vapbearance }bond in the ém_ount. of § )

and deposit in court in cash or other approved security 10% thereof (to be returned
to defendant upon performance of the conditions of release)

( ) On execution of a surety bond or posting of cash in the amount of
s . '
{ ) On condition:

In addition to the above conditions, defendant is not to leave the State of Washington

without specific approval by court order.
DATED this___ . day of ____ ' 03 IR T

————————

& "JUDGE
STATEMENT OF DEFENDANT: i e SR |
My address: ’and phone‘mhnber»wﬂI be ' B

S—

—AVE TERD IS GROER. T anderstand that 17 T violate conditions of release I L

hearings, 1 will be committing an additional crime of bail jumping as defined in

(Signature of defendant)

Presented by:

7-678, Modified 2-11-82
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MAR!E’I'I‘A, GEOI!G!A FIGURE 3.2

STATE OF GEORGIA ' CASE..oo . .

{

It a peanng to the Court that the defendant herein ifies {or the Pretrial Court Services
. It is therefore considered and ordered thnt qual endant he nleaud fmm custody

subjec tothefouowingeond!ﬁom:
1 Yﬁaarazuappeaﬂazhes wﬁourt.ofCobbConn whennotiﬂed thoPretrial
) Court Services mﬂ ty by

agency. The notice will beunuoyw

.........

if vou ou nre required to notif the Pmtrial Oourt Serv!ces
Agincy atngug lic Safety uilding. P?O Bo ﬁ arietta, a, 80061. or phong 404-422-
2320, ext. 253 or 254, ailum to notify the rvices genqy of your new
address could result in a bench warrant be!ng issued foryourarrest.

2) You ara to report to Cobb Pretrial Court Services as directed by ﬂm condmona! m!me |

of said agency.

8) You are not to change your present place of residence, move outside the Jurisdiction of
~ the Court, or leave the Stats for any pcrlod of ﬁmc wm:out. perm!ssion of a Pretrial
Court Services representative.

4) You are to mtaintain your present emp!oymen& or ohtain emp!oymne within seven days
and report it to the Pretrisl Court Services Office.

6) Youmtolbeodgenuﬂgwdbehav!or audnotvfo!auany!oea!.shuortederﬂhw&
8) You m to avoid places aud associations of an undesivable character,

7) You are to avold use of uamﬂes, d&wdmgs.mdexeuﬂwmofa!mkoﬂedr&nk&
VB)Youmtomppmtanyleu!depmdmhtoeheMofmaWty 1 ‘
‘S)Otherlpwalcondiﬁmsomredbytbe&urtutonm L

!tuthemmaro:dero!thamnﬂmtm ﬂohﬁwdamdlﬂonol&gmwaahansub? |

“jock the defendant to a !lne or ﬁmprhonment fcr contmpt of eourt nnd result In tha moeat!on

ef tim reteau.

soonnmnuug e day ot

i ‘:-_mncx. sumxon ooum'
72 COBE COUNTY, czoncu
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 POST-RELEASE AND SUPPLEMENTAL SERVICES

'”4 O Introductlon ke

Th1s chapter d1scusses act1v1t1es conducted by release programs:
follow1ng the release decision. = Services which may' ‘be provided to the
. accused or- to other criminal justlce agencies in addition to- thosc~
fdlrectly related to release or detentlon are. also descrlbed S

';4;1' Post—Release Act1v1t1es f

'The success of any pretrlal release program is mea—
,'*sured not only by the number of arrestees released,
-~ but also by the kinds of £ollow-up efforts.provided -
by the program after the accused has been released.,
l/ : , v

'rPretrlal release programs prov1de a w1de range of follow—up serv1cesy

‘to ‘released defendants to better assure their.: subsequent appearance“i}k
for trial. ‘Both the number and quality of" such services vary widely

by jurlsd1ctlon. ThlS sectlon dlscusses those act1v1t1es and how they
-dlffer. S v ~

4 l l Post—Release Interv1ew

A number of programs 1nterv1ew defendants 1mmed1ate1y follow1ng
release and provide them w1th a review of the court date, notification
,vrequlrements (e.d., report change of -address), penalties- for failing
to appear, and answers to any questlons they mlght have concerning the
;frelease perlod._ Cobb County, GA, for example, has found: that a review -
_ of - ¢call-in requlrements, ‘next court date; ‘defendant address,,rand»;'
.ava1lable communlty serv1ces can often avert future dlfflcultles.'- :

‘4 l 2 Notlflcatlon '-y:
h:NAPSA Standard X Commentary states..,

L 1To comply w1th one of the ba51c condltlons of re—} S

i lease, appearance in court, defendants ‘need to: knowpfliT'.g

" when and where they are -to appear.  While: some . - '

court systems maintain “comprehensive . notlflcatlonf,L. p
Asystems, the: functlon of defendant notlflcatlon is.

- often carrled out” or supplemented by ‘the pretrial
3«ﬂserv1ces agency., “Written: notification’ shouldj{*

1nclude the date, tlme and exact locatlon of themf




o appearanc,e 2/

'Release programs may notlfy defendants by phone and/or mall of-‘; C S
' initial, and in some cases all, cou Sl
oo IR, Marlcopa County, A?, ‘New York Clty, NY,. and Washlngton, DC, mail
. ROR defendants reminders of all court appearances. 3/ Des Moines and
' Maricopa Counties also call defendants  to remind them of court;l:}_];,“;, S
o appearances.~ King County, WA, and San Mateo - County, CA, send notlces;-;
~of defendants' . first: court. appearance zonly, w‘nlle other agencf g

urt: dates. ~Programs in Des Moines,

" ~prov1de no. notlce of court dates.f, S

bFew studles have assessed the 1mpact of these ivarlatvons

notification practlces., However, a 1977 study of New York's Pretrlalvf P

'Vf‘_Serv1ces ‘Agency (now ‘the’ Criminal: Justice Agency) using random S
assa.gnment to experlmental and ‘control groups' found ‘that the impact of
ne results*:‘i-“- e

LR .'vIn certaln charge categorles,“:PTSA's (the agency s)',i_’
TR notlficatlons reduced the FTA rates by half.  The
“impact ‘u ‘greatest when the t1me between release_' -

markedly after six weeks., 4/_ i

. Findings. s‘uch'gas%* these .,:sugge‘st- that;-:noti fication does make a -
- difference in assurmg defendant appearance for trial, - e

to: document rellable results regardlng

‘ and types of notlflcatlon. S

research is: needed, ‘however, |
the effects of dlfferent 1eve

4 1 3 .Ma1ntenance of a Case- ,racklng System

,'%varlous levels of 1nformat10n such as defendant charges, crlmmal'.f“l
oo recordy release status, : court appearance, : adjudlcatlon, sentencmg,&;;_ ;
o and” ultlmate :case. dlsp051tlon. : Such systems assist the program in o
”aanswerlng defendant questions: concerning release, ‘and also allow the -
. monitoring and evaluation of the s “‘stem and prov1de valuable feedback .
o bo judges on defendant performance. e e U e

]_i,;The automated data systems used in New York Clty and Washmgton, DC,.*},; e A
. . for ‘example, are ‘critical to- speedy preparatlon of reports and
- recommendations for .court, handling report-in. calls, and monitoring - = - e
2+ and ana1y51s of defendant. performance on release. Many programs, such
Looas those in King County, WA, and ‘Maricopa
. developed manual tracking systems.
’-'f'_iffffuller dlscussmn of such management nformatlon systems )

'court aopearance as’ well as the telephone numberv “ L
- and name of a person to call if the defendant has = - . - . o
: ‘questlons regardlng the tlme and» place 'of'v; Sl oy

Further : 7',' =

‘County, AZ, utilize highly =~ =
. (See Chapter 5, Section 5 5, for a2

S b

R T

: 4 l 4 Pre—Sentence Compl:l.ance Reports |

S .Adherlng to the phl osophy that ‘a defendant = pretr:LaJ. behav:Lor SRR
: - provides a' barometer of:- potentlalr . tehmflor under . ‘sentence, many . -
““agencies— '—pro‘vme conpllam,e ~informaticn- dlrcctly to the court or to
' ,the probatlon agencv preparlng pre—sentence J_nvestlgatlons ' :

o For J.nstance, ,the Cobb County, GA, and Baltl.more, MD, proqrams prepare e

L reports on defendant - performance for pre—-sentence consideration. ‘This =
i J_nformatlcn is® con51dered essential ‘in the. ‘pre-sentence 1nvestlgatlon A
B process for determlnlng the approprlate reccrrmeudatlon to present to RO
j,the sentenc1ng judge CNE N :

"'There are several varletles of thlS type of follow—up serVJ.ce

Prograns may prepare campliance reports for all defendants recammended Fonie

"lease VlOlathI’lS

:noncompllance mJ.ght have serlous oonsequences

Gt ,NAPS . Standards suggest ‘-hat release agenc:.es should have some‘;‘,"
P »dlscret:x.on AR determJ.nlng ‘what clrcumstances warrant reportlngf Sl
s ‘noncanpllance to the court. Factors that should be considered include
- 'the nature of the condltlon, the reason- for noncompllance, and: the: T
degree of- VJ.olatlon. 6/ For example,r if a defendant has falled o
- make a telephone oontatt ‘with the pretrial ‘program, or has missed Al i
.0 treatment app01ntment, “the proqram should: attanpt to reestabllsh :
S ‘_contact and resolve the 51tuatlon w1thout recourse to the court e

- for ‘release, for all defendants released through ‘the release _agency,, St
o ”‘_'vmet]‘xe.r orlglnally recarmended or not, or sonly: for partlcular de—
) s, such. as those re eased under superv1sed oondltlons. et

: 'I‘yplcally,; some defendants w111 fall to oomply w1th certaln release e
5 'hcondltlons at scme pomt durlng the pretrlal perlod. 5/ However,
©. reporting on. every v:.olatlon could overburden the- pretrlal agency and o
- the court w1th paperwork.: . In. developlng procedures for reportlng on: o
'~ noncompliance, programs must strike a balance between ‘filing Scores of
" reports of tr1v1al violations and falllng to: take approprlate actlong‘
o 'when ‘the. defendant '

It is J.rnportant for programs to 1nvolve the judlc:Lary in developlng
f;'procedures for handllng instances of noncompllance to ensure.a clear
S understandlng of circumstances | necess1tat1ng reports to the court. -

S Bome programs have establlshed wrltten agreements with: the court and.
. prosecutor sett:Lng forth ‘specific ‘condition violations which must be
i _reported. + Such: 1tems may J_nclude v1olatlons of - conditions to: stay' N P e
' away fram the camplaining witness, violations of th_lrd—party custody, bt
o 'j‘fprov1s1ons, wviolations of: requlrement_s that the. defendant  refrain from el
- drug or alcohol use, and/or v1olatlon of condltlons to part1c1pate in R
'treatment programs g S o o i . '
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Some | programs, such as those in Cobb County, un,,'ahd“ Mecklenburg '
County (Charlotte), NC, have deput1zed staff to arrest serious ..
conditions violators, 1nclud1ng ‘those’ falllng to appear.. for. court, -

without a court warrant. In Cobb County, apprehension unit. staff also-

 carry out field visits to the listed addresses of releasees who may

“‘have missed several succe551ve requlred phone contacts w1th the”kf7"

ﬁprogram.,

“*The NAPSA Standards recommend that programs establlsh standardj"

;,;procedures for: handllng v1olat10ns. At a minimum;. . these procedtree e
“should include: handling of minor violations w1thout reporting to the
-court; submission of a written report by the monltorlng agency to- the'__

]»;court' distribution of a written ‘notice of the" allegatlon to the

-+ defendant; his attorney; and the prosecutor; and authority for the -

. “court ‘to order a hearing with written notice of the hearing date and
~ the alleged violations distributed to the defendant, his attorney, and

the prosecutor., (A warrant may be 1ssued for the.defendant's arrest .

~ and, if executed, a hearlng should be ‘held w1th1n 72 hours of thef o !
F'arrest ) 7/ . A T S

,vThe NAPSA Standards further recommend that sanctions 1mposed by the?j &
r,~court be' tailored to “the seriousness of the violation and be imposed .
~only after notlce to the defendant and an opportunlty to respond have -
- been prov1ded Three general types of sanctlons are avalLable to the .
o court- o ST : R S o

‘iO Remed1a1 sanctlons, regu1r1ng the defendant to pertlcipate"

~in "drug or -alcohol abuse treatment, to obtain or maintain-

employment , to obtain marital or psychologlcal counsellng,

- and to become involved in other programs designed . to
‘stabilize the defendant's behavior and minlmlze the"' S

'.iprobablllty of nonappearance or pretrlal crlme,,f;'

*o'Restrlctlve sanctlons, requirlrg a cur few, resnricting_f'

‘”~f,movement,,travel and assoc1at10ns, and, 1f necesaary,fj

":revoklng release- and.

fig o~Punrt1ve sanctlons, 1nvolv1ng the 1mp051tlon of ja117f

‘gsentences, fines, conviction for contempt of court,vf

e consecutlve jall sentences, and other penaltles. 8/

7«Also, because revocatlon of release deprlves the defendant of h1s

“_llberty, the NAPSA Standards suggest that the court should be required x1~5

- to f£ind that the initial release conditions were reasonably calculated.ﬂ;if”"

~ to decrease risk of flight and ‘related to some spec1f1c indicator of,_]ﬁ»;iyk}
_ that risk, that the violation signifies a substantial increase in risk g
- of flight or pretrial. crlme, and that nothlng short of revocatlonngif,'

;1d would reduce that rlsk 9/

) 1‘5”

- 13/

4. l 6 Locatlon and Apprehen51on of Defendants Who Fa11 to Appear

~In 1nstances when a derendant has missed a scheduled court appearance,i
- the NAPSA Standards recommend that programs should immediately attempt
. to locate the defendant and persuade him or her to return to court

voluntarlly before. a. warrant is executed. 10/ This' procedure has the

. advantage - of reduc1ng pollce and- court Texpenditure for executing -

warrants, - particularly on defendants who 'unlntentlonally fail to -

, appear as a result of confu51on or because of c1rcumstances beyond,r*
'~ﬁthe1r control : , : S :

A large percentage of release agenc1es take at least Some. steps to see
‘that the defendant returns to court. Most attempt to contact by phone
and many make field visits to locate defendants and urge ‘return to

- court., 11/ (Table 4.1 shows steps taken by~ ll7 release Pprograms ‘in.
“the instance ‘of fallure—to—appear, from the 1979 Pretrial ‘Services

f{Resource Center survey )
‘example, has a Failure to Appear Unit which attempts to make contact

- with the defendant and encourage him or her to come to court, so that

- issuance of a warrant can-be prevented. The unlt has had significant

: _1mpact on the percentage of. warrants executed In Phlladelphla, ROR
[1nvestlgators are responsible: for the apprehen51on of ROR defendants~
. who fall to aopear for court. bear1ngs.. SR . v

~The D.C. rLEtﬂLal ‘Services Agéncy, for

In the case of w111ful fallure to—appear, the NAPSA Standards]'
p,recommend that the court should be authorized to ‘impose punitive
‘sanctions, ‘including jail sentences., But, as: w1th other violations,
. the court should be required to- make p051t1ve flndlngs of fact
. relating to risk of fllght and pretrial crime and the necessity of
o revocatlon. 1?/ :As discussed in the Lazar Institute report, certain
. programs may ‘recommend - that ROR status be revoked, and in some

jurlsdlctlons fallure— o—appear on a felony charge is 1tself a felony

‘3",4 2 Supplemental Serv1ces tjh

A pretrlal program may prov1de services in addltlon to those dlrectly

related to the defendant's pretrlal release.‘ ‘These may be services to

‘,fthe ‘accused, such as social service referrals, services to other
~criminal justlce _system components, or dlreﬁt assistance in such

functions as pre-sentence 1nvest1gatlons, jail classification, or

ﬂ.screenlng for program admission.

Fa,Suggestlons that pretrlal programs dellver such services generally
g take 1nto account a number of factors-

o Pretrlal programs often have the first contact with the
accused , , : :
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flpROGRAMS WHICH TAKE SPECIFI STEPSf
. DEFENDANTS WHO,FA L TO APPEAR

i Spec1f1c Steps Taken a/

kf“None SEmt : :
" Send letter to defendant urglng
i voluntary return b L
| Make phone call to‘defendant rging
cooreturn . iy
ﬂ_;Make home v151t to;defendant urglng
’ return ' i g

v;ﬁyA551st pollce in. 1ocat1ng def ndant; S
. Try to locate defendants who | ay nave'* g
- left jurisdiction = e
. Request bench warrant/flle w1th~courtn?7
".o,Mlscellaneous B -

.! ]a/ Programs may undertake one or more of theser
‘:yThus the totals exceed the 117 programs whlch responded to
S hls questlon.;f;_ S

Source: Pryor, Program Practlces/Release, p. 89.,n
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. A ‘number - of:

ﬁ”;fThe NAPSA Standards note that-v

A retrlal ‘pr grams generally‘w

‘Pretrial programs ar

k ”accused as wellvas the courts and other; ge"c;es.

ﬁfSome supplemental functlons w1th1n a pretrlal'program are endorsed by
the | NAPSA Standards, which 1nd1cate that services should be prov1ded to
- enhance the agency's . Mutility to the ]urlsdlctlon and credibility with = .
“the courts.? 14/ But not all supplemental services serve this purpose. .
8 “ssues must “be . con51dered in determlnlng whether a .
- particular non—release Eunctlon enhances or detracts from utlllty or’1~'
~;[fcred1b111ty 4 t L 5 e

o Confldentlallty fisome 1nformatlon sharlng whlch may ocnur”:""’

“in providing services ‘to other- agenc1es may threaten the

*?1ntegr1ty of the pretrlal program's pollcy regard1ng7

“'Qdconfldentlallty, and thereby 1ts credlblllty

~tggoﬂRelease serv1ces reductlon.: addlng addltronal serv1ces may

"~ drain resources and jeopardlze the essential services that"

‘*‘;:;have a direct 1mpact on the release of defendants. 15/

| fyofNeutrallty prov1d1ng services to a non—neutral agency mayt

. compromise the program s relatlonshnp w1th the - defendant or. N

lifﬂsw1th other agenc1es. Ll

jfa?The follow1ng serv1ces may be prov1ded by pretrlal programs, and need,‘
~otor be examlned 1n the dontext oE the 1ssues mentloned above. B :

“(4 1 Soc1a1 Serv1ce Referrals

Many defendants on pretrlal release need some typenn,

ollect a w1de varlety offf’

-agencies and assume. a non—adversarlal pos"tlon vi —a—v1s the_f“~”' .

of soclal serv1ce such as. ald 1n obtalnlng employ—‘h;'f*
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~ment, alcohol or drug abuse treatment, psychiatric '

;g”f«Th?~pretfialfsérvicés'agencyfshou1d;ﬂatfa“minimum,'
- maintain a list of referral agencies. 16/ =~

"{nprograms can_maintain a”relationshihWith-agencieS'that'canrpr0vide,fff’ o

- heeded services and are willing to assist defendants,

© 4.2.2 Indigency Screening

A basic right of a defendant upon arrest is to have the assistance of
. counsel, including the assignment of counsel if he or she cannot
afford to retain a lawyer. 17/ Screening the defendant for the court
. or the public defender to determine whether, according to the laws and

- rules of the jurisdiction, he or she is eligible for such assignment

generally occurs before or at the defendant's first court appearance.

© This screening may be done by a. pretrial program, as in' Hennepin

County, MN, and in the Kentucky statewide program. Alternatively,

krelgvant informatJ:.on_ g;athered_‘by the pretrial program may be made
‘available to the indigency screening agency, consistent with policies -

on confidentiality. Where the public defender does indigency
screening, confidentiality of pretrial program records is not
generally a significant problem since the defendant's lawyer is privy
to information contained in the pretrial release agency file. 18/

ﬁow?ver, the NAPSA Standards oppose pretrial agency involvement in
indigency screening, as it could lead to "reduced credibility with the
system which is 'too great' a price to pay for the assistance.” 19/
According to the Commentary on Standard X: o ‘ —

Because the defendant's income and assets are dif-
ficult to verify, they may become issues of con-
tention and may jeopardize the ability of the
agency to collect and verify other information. In
many instances the fact of employment is relevant
Lo the release issue while the amount of income is
not. Bearing in mind the agency's primary
goal--collection and verification of information
for release purposes--where the income amount is in
dispute, the credibility of the agency and its
ability to resolve conflicting information may be
called into question. 20/ ' ‘

This view suggests that the additional service which could be provided
by a pretrial release agency might Jeopardize its more essential
services. 1In addition, where the service is viewed by defendants as
adversarial (or by the prosecutor as "pro-defendant"), the perception

of the agency's neutrality, and thereby its credibility, may be
altered. ' :
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~ In addition to maintaining a list of referral agencies, pretrial =

- 4.2.3 Diversion Screening .

. Pretrial diversion programs provide an alternative to prosecution for
" ‘defendants with less serious offenses; participation in most diversion
 programs results in the dismissal of charges for those who success-
. fully comply with program requirements. The participant's eligibility -
_'may be determined by the prosecutor, the courts, or the diversion .
 program itself. . To the -extent that information concerning ' the
- defendant's ' background  and offense (relevant to diversion screening)
is 'gathered by the release program, it may be appropriate for a
- release program to make non-confidential information available to the .-
~agency charged with' the decision to ‘accept a defendant into a

 Some pretrial programs have both release and diversion' components, and
“initial information-gathering may be performed by one or both
~components. The individual characteristics of the program may dictate

. the most logical division of labor. 'To the extent that the diversion
_program has ‘strict eligibility requirements (e.g., nonviolent misde-
‘meanor defendant with no previous convictions), the release program

can make an early assessment as to whether a particular defendant
meets the minimim entry requirements for the diversion program. -

It should be noted, however, that the NAPSA Standards on diversion re-
commend that "the pretrial diversion option should be presented only
after an initial determination has been made by the court that the
defendant will be released pretrial.” 22/ This would suggest that
discussion or assessment of the defendant's eligibility for pretrial
diversion would be inappropriate at the time of release screening, due
to the possibility of coercion. In addition, the NAPSA diversion
standards oppose the enrollment of a defendant in a diversion program
unless he or she has had the opportunity to consult with counsel. 3}/
This opportunity only rarely occurs prior to the release screening
process. Therefore, it would seem that release and diversion
screening functions might best be separated, even if the release
program provides information to the diversion program or if the two
co-exist within the same agency. 24/

4.2.4 Classification Information

Defendants not released prior to booking into the jail will generally
be subjected to screening to determine appropriate placement within
the facility. In some jurisdictions, state law or jail staqgards
require inmate classification to separate inmates on tge.ba51s of
legal status or behavioral needs. For example, many Jjails house
pretrial detainees separately from sentenced inmates.

While jail classification is normally the responsibility of the jailer

(sheriff or local corrections department), 25/ prelimﬁnary informatign
from the pretrial screening mechanism can be of assistance, both in
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other communities, the re

the quality of information and the efficiency with which it is
assembled. Especially in jurisdictions where classification does not
occur for some time after admission, information obtained by pretrial
staff with regard to potential mental or physical impairments may be
critical.

4.2.5 Pre-Sentence Investigation

In most jurisdictions judges require pre-sentence reports for some
defendants upon conviction. These reports are generally prepared by
the probation department, and may include background information
concerning the offender or crime and may make recommendations
concerning an appropriate sentence.

Much of the background information ordinarily included in a
pre-sentence report may have already been collected and verified by
the pretrial program. In addition, the extent of a defendant's
compliance with pretrial release conditions may be useful in
determining the effectiveness of a non-incarcerative sentence. 26/
Therefore, it would be valuable for the probation department ~to
receive nonconfidential data from the pretrial program, in order to
avoid repetitive information-gathering, to speed the investigation,
and perhaps to assist in determining an appropriate sentencing
recommendation. . . O T

4.2.6 Jail Populatidn,Monitoring’

Jail‘crowding‘hasyreached‘crisis proportions,,and,many jurisdictions
are finding it increasingly important to reduce jail populations.
Efforts to maximize release require an analysis of who is in the jail,
under what circumstances, and for how long. . Such analysis often

‘reveals that the system components that have the greatest impact on

who is sent to jail are not responsible for the administration of the
jail, and corrections officials who run the facility have 1little

control over admissions. Thers is often no bridge between the courts

and the jails to foster cooperation in the alleviation of crowding.

”ngeve;,f;Fetria1 agencie$ncan,prbvide such a bridge, as part of a
jgomprghen51ve planning program to monitor the jail population and
1denp1fy:;a:get;population51for increased release. 27/ '

Thisfyolefcanﬂbé‘filled‘infa number of wayS.:fIhnsome cdmmunities, the
 a'p:etr1a1‘Program may participate in a special coordinating group or an
~Overcrowding -Task Force,  For example, the director of the Monroe

County (Rochester), NY, program is a member of such a task force. In
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; . : .release agency can provide data needed  for
~ effective population monitoring. For instance, weekly jail population
- reviews are performed by the Cobb County, GA, and Salt Lake County,
. UT, release programs. - Such activity is consistent with the agency's
- internal need to track cases and monitor system efficiency, a function -
- recommended ‘and described in-the NAPSA Standards: =~ - . .o

s

The pretrial services agency should maintain a
case~tracking system which includes information on
charges, court appearances, failures-to-appear,
adjudication, and sentencing, as well as time spans
between arrest, notification of charges, release,
and case disposition. Without this information,
the pretrial services agency could not answer
questions from individual defendants nor could it
monitor the overall efficiency of the system. 28/

In at least one program, collection and dissemination of information
on the detainee population is statutorily mandated. 29/ Information
gathered in an agency's case-tracking system may be relevant not only
to the local criminal justice system but to the oversight court or
parties in cases where the facility is under 1litigation for
overcrowding. Pretrial programs should consider whether fulfillment
of a monitoring function will serve its other objectives. 30/

4.2.7 Central Intake

Concern about the consequences (in terms of cost and efficiency) of
inadequate coordination among criminal justice agencies has led to
proposals of mechanisms to improve case management. Such mechanisms,
loosely referred to as "central intake" or “intake services" systems,
seek to improve efficiency and fairness in the administration of
justice. The basic function of most central intake models is the
gathering of demographic information about the individual defendant
for verification and distribution to appropriate c¢riminal justice
agencies. . ' . '

As noted earlier, much of the information-gathering function performed
by the pretrial program is duplicated at various points during the
criminal case process by police, defenders, prosecutors, probation
officers, corrections personnel, and other system actors. With a
central intake system, this duplication might be replaced with one
comprehensive interview taking place as soon as possible after arrest
and distributed among interested agencies, presumably leaving
individual agencies with more time to devote to their critical
decision-making responsibilities. : '

The NAPSA Standards urge that "in determining'whéther or not to expand

its services...the agency should examine proposed activities to assure
that they will not detract from its primary objective of facilitating
non-financial release in the greatest number of instances possible."

above as well‘as’to,central intake.

This cautionary note applies to the supplemental services discussed.

As’ discuSsed in a recent issue of The Pretrial Reporter, central

“intake services can serve the goals of a release program:
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For example, many jurisdictions find that a judge
who sets bail does not know if the bond amount
leads to release or detention of the defendant. Aas
a result, the judge may continue bail- -setting

- practices which virtually guarantee needless and
unintended detention. A central intake system, by
tracking defendants from the initial release
determination until case disposition, can provide
judicial officers with a "scorecard" that shows the
outcome of their dec1slons 31/

Despite these advantages, not all central 1ntake systems w1ll be

consistent with the needs and goals of a pretrial release program..
Issues of confldentlallty and credibility may arise 1f central intake E

screening is perrormed by the release program. If, on the other hand,
the release program is served by a central 1ntake unit not. located

within the pretrial program, it must have confldence in the intake ‘
services if it is to base its recommendatlons on the 1nformatlon o

provided.
Further, central intake systems: o

. . »Cannot hope to do much more than reduce d w1=
cation and move cases to prosecutlon in a more -
‘methodical manner. unless there are- pollcy agree—
ments and well-defined goals on the use of- less -
restrictive options in intake, custody and  com-- .
munity supervision. Overempha51s on 31mp1e '

standards of eff1c1ency may result in a loss of_:;fi*'

system accountablllty and falrness. 32/

FOOTNOTES

1/ Handbook on Procedure, Post-Release Services (Washington, DC:
D.C. Pretrial Services Agency, April, 1979), p. 1l.

2/ NAPSA Release Standards, X, p. 59.
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reminders of all court appearances which are mailed to all defendants.

4/ } Vera Institute of Justice, op. cit., p. 2L.
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f,f»f,,program "has suffered " Bernard v.~Pounty of  Santa Clara, No.
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v“l§/f NAPSA Release Standards, X, p. 6l.

17/ Miranda v. Arizona, 384 U.S. 436, 86 S.ct. 1602, 16 L.Ed.2d 694
19667 | | SR Lo

;g/ For example, the D.C. Pretrial ServiCes.Agehéy'svpoliéies‘provide
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pretrial agency in the defendant/clientfs file, : : e

19/ NAPSA Release Standards, X, P. 61,

20/ 1Ibid.

21/ NAPSA Release Standard X(C) (1) states that "the'pretrial'SerVices“’

agency should cooperate with other agencies providing services to

‘defendants to assure that comprehensive services are available. Such
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programs  which may intervene in the case process at a»later point‘

(2.9., diversion programs) through the provision of any information

which is not considered confidential to the pretrial release .

programt -." . ) )

22/ wApsa, Performance Standard on Pretrial Release and Diversion:

;l‘Pretrial'Diversion, washington, DC/‘l978,,Standard;lgzg'p,‘BS,A

23/ Ibid., Standard 1.1, p. 27.
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' 29/ D.C. Code 23-1303(h) (6) requires th

.- that the defendant will view the likelihood ¢fvre1éaSeiincreased»by;

- his or her willingness to participate‘in‘a diversion‘program-‘,Theﬂ

.~ voluntariness of acceptance of a diversion agreement may thereby be
‘VCOmpromised,;a'possibility,Which.may’be moreu1ike1y at the release

i b1, states, "Defendant's behavior
- while on pretrial release may be of substantial aid to .the court in
conviction. 1If a defendant
~ has complied with conditions of release, the court may consider that
- compliance justification for probation rather than incarceration. ‘In

27/ See ‘walter Busher, Jail‘Overcrowding: Identifying Caﬁses.and
§Ténning'for‘SOIutions'(washington,,DC: U.S. Department of Justice,
Office,of,ASsistance,‘Researchvand Statistics, February, 1983). ,
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he DC Pretrial Services,Agency
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Chapter 5

_PROGRAM MANAGEMENT ISSUES = o | e

- 5.0 Introduction

.In addltlon to the mechanlcs of program operatlons ‘and procedures,
- pretrial release administrators address a number of critical ‘. RN o CEE o By
management concerns, including staffing, training, fiscal e e e U e e T e

responsibilities, public relations, management information system T e T R e T T ;

development, -and the use of impact evaluatlons. This chapter wn i R TS

d1scusses these 1ssues. ' - ' L e SR W : e

k5.l_;Staff1ngf

5.1.1 Staff Planning -

The plannlng of staff 1eve1s, functlons, and allocations is a complex
process in which program administrators must consider budgetary con-
straints, workload, range of services offered, caseload fluctuations,
court scheduling, and. many other characteristics. Susan welsberg ]
1978 analysis of- pretrlal program ‘costs presents a method of arriving
at stafflng requlrements for a hypothetlcal pretr1a1 services agency.

1/

’ Welsberg 5 hypothetlcal progranl assumes a largely urban county of
. 300,000 people w1th an .annual arrest rate of some 11,400. The program
is assumed: 1) to favor maximum usec "of alternat1ves to detention
consistent with a low failure-to-appear rate; 2) to endorse release on’
recognizance, condltlonal release,. and referrals to spe01allzed1
treatment agencies; and 3) to make such referrals to services only
after release has been secured on ROR:'or: condltlons.i Further, it s
‘assumed that surety bail does not exist in the jurisdiction, but that -
'percentage dep051t ball as well as f1eld and statlonhouse cltatlons
are used R R . :

‘In ‘the model, case flow volume from arrest Lhrough varlous p01nts of‘~’
1nterventlon to supervision and follow—up is projected to arrive -at. an
estimated number of line, supervisory, administrative, and clerlcal
support. staff. welsberg concludes that the agency would need 13 line
statf, 3 superv1sors, 1 directer, 1 deputy dlrector, and 6 support
staff, for a total of 24 staff. persons.‘7/ “She cautions. that -this

~ estimate may appear hlgh to some agencies, but that it 1ncludes labor - .

,,that ‘could be derived from part-time  staff, volunteers, student
'1nterns, ‘and staff pald by sources other than- the agency budget 3/

One other model estlmate of stafflng requlrements suggests a ratlo of,
4,6 -staff - perSOua‘ per 1,000 booklngs per year. = This model also
assumes. some consolldatlon of the functlons of pretrlal release,h?

5
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dlvers1on, probat1on, and counsellng serv1ces. . But it is estimated

~that the release services function alone would require at least three
staffers per 1,000 bookings.. 4/  This staffing estimate appears

roughly comparable to ‘the Welsberg model 5/

'5 1.2 Stafflng Patterns _k‘

Once staff orgamzatlon and levels have been determlned, ‘the pretrial
program must find the personnel to provide the serv1ces within the

 budget. - The core of the staff w111 most  likely ‘comprise full-time

personnel to cover peak perlods. ~ Permanent clerical personnel will be

‘required as well-in almost all programs. ‘In addition, some programs
use para—professmnals, consultlng staff such as ‘psycholog1sts and
, employment specialists, and may also employ ex—-offenders in ‘counseling
‘roles. For ‘instance, ‘the Cobb (‘ounty, GA, program utilizes a psy-
chologlst on a part—tlme basis to - prov1de counsellng to voluntary

part1c1pants

5 l 3 Temporary Personnel

: Pretrlal agenc1es have also attempted to supplement thelr staff w1th* |
temporary personnel such as student interns and volunteers. 'Many.
release programs begin by draw:mg ‘on volunteers within their COM- -

mun1t1es, following the example set by the Manhattan Bail Project.’

"The general practice is to draw students from universities and law ’
schools in the area to do the pretrlal screening, - notlflcatlon,»

monitoring, and supervision. The use of 'volunteers has decreased -as

* program administrators have encountered dlfflculty in program’ planmng -
on-a long-range basm. ‘However,- programs such as the Berkeley, CA, OR
Pro:)ect continue to base their serv1ces on volunteer ‘staff. Thef_

‘Monroe County, NY, program also uses a large number of communlty :

volunteers w1th good results.

"Whlle the use of volunteers appears to have decreased in release'
vagenc1es across the ‘country, the use of: student interns seems to be’
1ncrea51ng. 6/ "Intern" may be defined as any student working for at . =
least one academic term and. receiving a grade and/or stipend of some

sort: for work done at the end of the’ term.. Since the ‘stipend amount.
is: usually quite low, the admmlstrator is able to flll a number -of

‘ ,p051t10ns relatlvely 1nexpen51vely ‘with' ‘students for an agreed upon
period of time, Fede),"a1 ‘legislation authorlzlng the D:.C. Pretrial
 Services Agency recognized the value of student input by suggestlng
‘that agency staff persons ‘be drawn from "law school students, graduate'

students, - and’ other ava11able sources as may ‘be approved by the.

Executive Committee," - 1/ Kentucky S System of pretrial: release
 officers relies heavily on student interns. Officials there claim
~that the use of interns, as’ opposed to full- -time pald staff, has

. resulted in substantial budgetary savmgs whlle prov1d1ng beneflclal
: 'experlence for part1c1pat1ng students. : : :

The use of temporary personnel has certain drawbacks, hewever, such as
high turnover, scheduling problems, and constant training needs. The
more rapid the staff turnover, the more time that must be spent on
recruiting and training. This can adversely affect the efficiency of
any program.

5.1.4 Permanent Staff

Pretrial release agencies in most urban areas of the United States
currently employ predominantly full-time professional staff.
Full-time staff, with a lower rate of turnover, lend continuity and
stab111ty to a program, It is essential that administrative and
supervisory p051tlons be fllled with full-tlme professional staff.

Release staff functlons generally fall into three categories:

‘administrative, investigative, and post-release. The size of the
~administrative staff within a pretrial release agency obviously

varies, dependlng on the size of the jurisdiction and defendant
populatlon. The functions assigned to the administrative staff

“minimally include- superv1s1on of all the staff, budget preparat1on,

research, preparation of necessary reports, and ensuring that  the
goals of the agency are clear to the staff and are accomplished. The

: ~investigative staff's primary duty is to interview all those de-

fendants. eligible for pretr1a1 release screening, verify the infor-

: matlon obtalned, and, in some jurlsdlctmns, present . that information

in court. The functions assigned to post-release staff vary, again

: dependlng upon the size of the release agency. The functions might

include momtorlng of conditional release cases, notlelng those de-
fendants on pretr1a1 release, prov1d1ng social services to defendants
1n need case tracklng, and apprehensmn/arrest

- D1fferent organlzatlonal models are used to achleve these dlverse
S functlons., ‘Some* programs use- deparate divisions, with each providing

a  particular service or seauence of 'services within the adminis-
tratlve, investigative, and post—release categories. Others appear to
use a more centralized model which ' emphasizes the performance of
similar- task categorles——for example, administration, screening, and

v post—release follow-up——by the same personnel for the range of

services  offered under the program. - Staff size and administrative

style are major ‘determinants of staff organlzatmn along the continuum

between the decentralized and centralized approaches. Very small

. programs may employ one or two people to handle all functions within

one area, and tend to favor more basic functional designs, if only due
to the practlcal 1mposs1b111ty of decentrallzed structure. 8/

| Obv1ously, the range of p0551b111t1es is" great as pretrlal release
agency stafflng ‘patterns ‘and organlzatlonal models demonstrate. In

urban areas . the most . effective staffing seems to . be full-time,
professmnal staff complemented by student interns. In rural areas,

- on the other hand the pretrlal release  functions are kin - many
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instances carried out by existing system actors such as probation
officers or court clerks, or by a pretrial officer serving several
jurisdictions, as in Kentucky.

However, in determining staffing patterns, agencies must be aware t@at
low salary levels may make it difficult to §ttract gnd.hold qual%ty
people. Furthermore, long hours, late shifts, difficult working
conditions, and the routinized nature of much of the work may gepera?e
dissatisfaction in many employees and may producg a deterioration in
operational effectiveness. Some programs have tried to ad@res§ thgse
problems of routinization and adverse working factors by 1pst1tut1ng
staff rotation or an individualized case assignment system instead of
"assembly-line" processing by people permanently .assigned_to the_same
task. In Washington, DC, for example, pretylal service offlgeys
rotate among supervision, failure-to-appear, interview and verifi-
cation, and court work units. Rotational staffing allowg stafﬁ to
move from one job to another within the agency, thus varying shlfts
and conditions, and provides a less routinized work experience, W}th
greater exposure to, and a better understanding of, the entire
pretrial process.

5.2 Training

Since the inception of pretrial release programs as fqrmal_eptltles,
training in all aspects of pretrial services has been 1dent1f}ed as a
high priority by program administrators. 9/ 1In ﬁhe evoluqlon fgom
pilot project to formal system entity, in some instances lnvolv%ng
changes in program goals, programs have needed to assure the avail-
ahility of adequate sducational tools to carry out successfgl staff
transitions. 1In addition, pretrial program staff turnover 1is often
high, and new staff are quite often unfamiliar with the field. 1In
response to these needs, NAPSA has sponsored regular coqurenceg gnd
training sessions since 1973, designed to respond to specific training
needs identified by pretrial program administrgtors. From 1977 to
1982, the Pretrial Services Resource Center pgcelved;federal monles'to
provide national and regional training exercises for staff and admin-
istrators of pretrial programs. 10/ Both gffgrts (uguqlly he}d
concurrently) have attempted to prdGTde‘three dlstlncp training foci:
line staff "mechanics," such as interviewing technlqugs, defendant
supervision procedures, and improved report layouts; basic management

training; and discussion and/or debate on issues of national concern,

such as preventive detention.

The 1975 National Conference included introductiop and discussion of
two training packages covering communication skllls and management -
theory for pretrial release personnel which were developed as part of.

a court improvement training grant given to the National Center gor
State Courts. - These two packages, available -from the ,Pretr}al
Services Resource Center, are self-contained sets of ;earnlng
materials which include videotape, articles, discussion top;cs,»and
field exercises. They are based on the premises that: : :

® Pretrial service programs differ widely with respect to
fundamental objectives, target population, size, scope of

effort, level of development, organizational context, and
political support.

e Every training program must be sensitive to the unique needs
and expectations of the target audience and, therefore, s-me
modification of the packaged curriculum may be necessary.

e Benefits would result from training in a variety of
substantive areas. However, a number of areas, such as
program administration and coordination with other criminal

justice agencies, have been identified as having high
priority training needs.

e Few programs have the in-house capability of delivering a
wide variety of extensive training workshops. Packages such
as these could assist in £illing the gaps. 11/

At the same time, individual agencies have been developing their own
training techniques and programs. While techniques may be dictated by
unique circumstances, certain basic areas have been covered by most
urban programs. These include a discussion of the history, philoso-
phy, and legal authority for the program; agency policy and proce-
dures; interviewing techniques; 12/ verification techniques; report
preparation; orientation to the operation of the local criminal
justice system; and key terms, both legal and "jargon," that the new
employee must be familiar with. Some programs have prepared manuals
to help in the training, 13/ while others tend to emphasize "on-the-
job" training. Some publish newsletters to disseminate developments
in technique and program operation. 14/

Probably the most formalized training system for pretrial release
programs is the one developed by the D.C. Pretrial Services Agency
under the direction of a full-time training officer. The program
provides an initial two-week orientation for new employees, as well as
formalized continuing education or in-service training for the staff
on a monthly basis. In-service education is provided using role
playing (e.g., mock interviewing), skits (e.g., mock bail hearings),
and lectures. ‘ ' ' ‘ '

Employee evaluation is also a part of the D.C. training program. In
carrying out this function, the training officer makes use of a formal
system for assessing a staff member's ability to qualify for a higher
grade and appropriate salary increase. The training officer and the
employee's supervisor determine whether the employee has the appro-
priate written, oral, or technical skills required for the new

‘position. 15/
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Other programs employ a variety of training techniques and
assessments, The Des Moines Community Corrections Program uses
rotational orientation. FEach new employee is assigned for a short
time to each component of the program to meet its staff, learn its
procedures, and understand its problems. The Baltimore City Pretrial
Services Division requires new staff to complete a six-week training
course followed by a six-week "apprenticeship" before taking on full
responsibilities.

The Philadelphia Pretrial Services Division takes a unique approach to
orientation. All professional staff are required to begin in the most
menial position~-file clerk. As they demonstrate proficiency they may
move up to positions of greater responsibility. This procedure, it is
pelieved, gives supervisors and middle management staff a better
grounding in the operations of the whole system and a better under-
standing of the problems facing lower-echelon personnel.

Finally, at least three states have regular training sessions for
pretrial services staff--Connecticut, Iowa, and Kentucky. 1In Iowa,
pretrial services are provided under the auspices of the State
Community Corrections Act, and segments of the state correctional
association conferences are dedicated to improved pretrial services
delivery. 1In Connecticut and Kentucky, a small central administrative
staff is responsible for training of officers or bail commissioners
throughout the state. This centralized training function ensures’ that
effective training occurs for less cost than would be fea51ble for the
many individual offices in the state,

5.3 Fiscal Responsibilities

Most pretrial agencies currently receive the’majority of- their funding
from a single local funding source—-—usually a county or municipal
government. 16/ At the same time, these agencies are usually answer-

able to the local courts, either directly or through a probation
department, for their budget. 17/ When this is the case, the pretrial .
program administrator's fiscal t responsibilities are usually exp11c1t,*
and follow guidelines established for other governmental agencies
within the jurisdiction. ‘These respon51b111t1es often include pre»c
parlng annual budget proposals, detailing justifications for proposeu L
increases as they may become necessary, and respondlng to audlts by :

the local budget office,

For programs with multiple funding SOurces;‘lncludlng grants,’

contracts, and endowments, fiscal respons1b111t1es are often expanded,

usually: 1nc1ud1ng regular - (often’ quarterly) “Eiscal reports ‘to the .
funding sources 1dent1fy1ng funds expended and remaining to date, and =

_ the purpose(s) of the expenditures. -In some instances fundlng sources

may also require that the program submit to an audit by an 1ndependent_;t’,a;fi

,audltor selected or approved by the fundlng source.
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In short, the size 18/ and organizational focus of most pretrial
agencies dictate that most of the time spent on fiscal matters is
devoted to budget preparation and monthly review of expenditures to
ensure that current budget allowances are not exceeded. 19/

5.4 Public Relations

An important first step in public relations for pretrial agencies
involves the identification of potential local supporters, e.q., the
Bar Association, League of Women Voters, Jaycees, Legal Aid Office,
and the criminal justice agencies such as the Sheriff's Department.
20/

At the same time, agencies often prepare materials such as brochures
or pamphlets, which describe program goals and operations and how they
benefit the publlc. These materials are made available to three
audiences: 1) agencies within the local criminal justice system (e.q.,
police, courts, and corrections); 2) the 1local community (e.g.,
schools which have criminal Jjustice departments, League of Women
Voters, husiness clubs, community and service organlzatlons), and 3)
legislators, part1cularly county officials.

In add1t1on,‘programs can provide representat1ves for panels,
seminars, - speeches, and mweetings with school, church, and civil
groups. An example of such activity is found in the Pobb County, GA,
Pretrial Court Services Program, which coordlnates‘"Consequences of
Crime," a project aimed at famlllarlzlng school ¢hildrenin the ‘county

'w1th the operatlon of the crlmlnal jus+1ce system. o

The" manner in whlch the program admlnlstrator deals w1th the 1oca1
press can be a key element in developing an effective public relations
effort (and possibly in the survival of the. program. 1tself) While

. many administrators suggest that programs should not make contact with

the press except when - absolutely ‘necessary, 21/ others feel such an

_*approach leads to - serious” communication problems ‘in the event of a
hegative 1n01dent such as the rearrest of a pretr1al releasee . for a
-~ heinous crime. 22/ Whichever approach is adopted by an agency head,
- he or she shnuld, at a mlnlmum, ensure that positive results of agency
Vywact1v1ty (awards, jail population decreases, judicial recognition) are
t;reported in the press; and that a plan is developed to ensure that, in
- the event of a negatlve 1n01dent resultlng from agency actions, the
. . press. will’ be- handled with courtesy and in a resoon51ble manner by
'l':deslgnated agency representatlves.',;u , :

i“»In summary, programs should develop a publ1c relatlons program that is
“"well planned sufflclently in advance and 1ncludes a broad varlety of
ﬁxactors w1th1n the system;" 23/ They must° ;n,g; ~ : :

‘fﬁ'o explaln the cost effectlveness of release versus detentlont
1n clear and 51mp1e terms,, ‘ N . =
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- o'seek support at the grassroots level;

' o‘create a p051t1ve worklng relatlonshlp with the local

jud1c1ary,yf

ofcontact, and develop relationships w1th local media
: representatlves- , ,

o.prov1de local leg1slators with sound proposals in advance of
budget decisions; and:

o'understand the local leglslatlve process ‘and begln to work
with the appropriate committees that will make decisions
affecting the program. 24/

5.5 'Management Information Systems

A management 1nformat10n systenl (MIS) is a data collection system
designed to furnish pretrial pollcymakers w1th information to assess
the effectiveness of thelr programs and, in many cases, of the
pretrial process in general. 25/ ‘ o '

An MIS can be used to collect and organize data and thereby provide
contlnual feedback for informed de0181on~makimg. ‘It can be used to

assist the release  agency in making decisions about case flow and
personnel deployment, assessing the impact of release practices, and
detecting strengths, weaknesses, or need for change in the functioning
of the agency. The following sections describe issues which should be
considered in creating an MIS for a pretrial release agency, 1nc1ud1ng
its value and potential 1mplementat10n dlfflcultles. 2a/

-5, 5 l Uses of an MIS

Though rudlmentary, malntenance of prOJect records may nonetheless be
the: most important function of an MIS. Progect records are the
starting point of the. system, since they are the source of data which
are used for statistical descr1pt1on and report purposes. The record

,for each: defendant must - be accurate, easily. coded, retrlevable, and

must prov1de all necessary 1nformatlon.

An ;ﬂIS allows an adm1nlstrator to 1dent1fy dlfflcultles w1th1n an

,organlzatlon by  examining ‘periodic ‘statistics and reports. “For

example, if release rates are decrea51ng, an MIS should p01nt to the

‘reasons for the change, such as an increased use of money bail by

part icular judges, ‘or staff recommendlng a lower percentage of

: defendants for release.

tjAs w1ﬂ1 the New York Clty, NY, Mbshlngton, DC, and Rochester, NY,
- ~systems, program administrators can - communicate summary. types of
\:1nformatlon in- report form on a regular or. per10d1c ba51s to staff T
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members and outside decision-makers such as criminal justice planners,
judges, or legislators. An MIS can also be a very important aid in
preparing an impact evaluation (see Section 5.5). For example, it can
compare the impact of dlfferent types of pretrial release on FTA
rates.

5.5.2 Planning an MIS

Caraful planning for the implementation of an MIS is imperative,
Without first defining precise information requirements, systems may
be implemented which compile excessive data at high cost to an agency,
but which still leave essential questions unanswered.

In designing an MIS it is very important to first assess the extent to
which information can be accessed in a form and format responsive to
the diverse needs of a program. The planning process discussed below
includes: 1) defining questions to be examined; 2) describing data to
be collected, and in what format; 3) creating data forms; 4) creating
effective reports; 5) staff involvement; and 6) developing manual or
automated systems of processing the data.

5.5.2.1 Questions

The questions to be examined, often called problem statements, define
the key topics for which information must be gathered. Problem
statements may include a variety of topical areas such as substantive
questions, management questions, background 1nformatlon, housekeeplng
1nformatlon, and disposition 1nformatlon.

Substantive questlons refer to key processes of the agency, 2.9.;
release, detention, failure-to-appear, and rearrest rates, ‘Many
agencies prepare a report of the total number of defendants in the
system, number interviewed by the agency, ‘number verlfled, number
recomnended, and type of releas

Management questions relate to data such as the recommendatlon rates
of individual staff members, changes in characteristics of defendants,
and profiles of defendants who fail to appear for court dates.

Background information includes defendant characterlstlcs'like
community tles, charge, prlor record, sex, and p01nt scale score, 1f»

appllcable.

Housekeeplng ‘information 1ncludes defendant's name,' addreSS, _ phone-
numper, ‘and court dates. Although housekeeplng 1nformat10n will not .
be tabulated, it is needed in contacts. w1th the defendant (c.g.,

notlflcatlon, serv1ces, check—ln)

Dlsp031txon 1nformatlon is" broadly construed to 1nclude any dec151on
involving the court, such as form of release, court appearances, and :
findings of adjudlcatlon and sonten01ng. : : : ‘
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5.5.2.2 Data Collection

Although an MIS can be designed to inc‘lu’de a great deal of
information, limited staff time for data gathering requires selection
of the most important issues. The MIS should include only those items

which have an identifiable purpose and do not exceed the agency's
fiscal capacity. .

Decisions concerning what data to collect and how those data should be

described should be made early in the planning process. At a minimum,

an agency administrator should collect data on defendant characteris-
tics, program actions, and process outcomes so that questions concer-
ning agency operations and the agency's effect on the criminal justice
system can be answered. Defendant characteristics might include age,

sex, race, charge, prior record, and community ties (however defined

in the 1local jurisdiction). Process outcomes might include bail
amount set, whether the defendant was released, the method of release ’
changes in bail amount, failure-to-appear, rearrest, and disposition
information. ' : ' :

In addition, more general forms of process information might be

included~-the number of defendants arrested, the number securing
release before agency intervention (through citation, bail schedules,
etc.), and the time periods between criminal justice process points
arrest, first asppearance, release, disposition). Program action data
elements might include number of defendants interviewed » number recom-
mended, type of recommendations made, interviewer, extent of notifi-
cation, and amount of supervision (if any). It is also important for
an agency to keep information on the reasons why it does not take
certain actions, for example, the reasons why defendants are not
interviewed, are not eligible for ROR _recommendation, or do . not
receive an agency recommendation for pretrial release. This type of
information can assist an agency administrator 'in determining what

type of agency operational changes can have the most impact on ,the"

detained population.

5.5.2.3 Data Forms

The decisions which guide how the information will be transferred must

The information must then be transferred onto a data-gathering form.

be specified in precise detail before the process begins. For =

example, if information is gathered on current charge or charges, ‘a
decision will have to be made on. how to summarize the data, ‘since it
would be too difficult to tabulate in handwritten form. | Charges have
to be defined (e.g., transcribing only the most serious charge if
multiple charges are present), along with a numerical designation
(e.9., 1 first degree murder, 5 armed robbery, etc.). This is often a

difficult process, since the information . must  be exhaustive (every 'k

possible charge must be included) , exclusive (every possible charge -«
must £it into only one category), and scaled (the charges have to be e

listed from most serious to least gerious).
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Data-gathering forms must
An effective form will pr:od_ A

example, a form requiring extensive na .
Sci)ge lesEs) .a’ccurate data than one '1nvolv1ng checked_ 1]1;_c-ms. illgt isélr?rg,f
data forms for MIS should be designed to allow quick comp

~ The reports from an MIS may be

- seemingly wirelated statistics. The following s
~for more effective use of report forms:

be designed to accommodate this information.
uce more accurate information _at le'ss cost.
ive handwritten entries will pro-

informaticn so that answers can be provided to key questions.

A nunber of procedures can be used in creating more effective forms:

27/
e o e e T e than writosn commants wherever
possible. - :
e The form should be 8-1/2" x 11" in size for economy and ease
of  storage: ,
° The oése nuniber chosen from court records should be in a
readily visible location. ‘

: :o' The nunber of vthe form and the date of issuance should be
.~ indicated in small type at the bottam of the form.

' @ The title vwhich defines the purpose of the form should be at
the top of the sheet. , ,_ ,

@ The information should be in a logical sequence, »such as
_chronological order.
™ ‘IhStruci:‘ions- should appear either on the back of the form or
_on a separate sheet.
fficient space should be | ted to enter the
x icient space should be alloca
° fzgfﬁtlm 'orf)to the form. Boxes should be used whenever

possible and  forms should be designed so that they can gi
casily coded for computer entry, manual reporting,

keypunching . T
: ’ Igfonhatién ch 6uld e entered in a format that can be
- photocopied. ‘

Al ‘si hould be used for each
though only a single fpm shoul e use :
".' 3(;clafenciag’lt,, “it “should he divided into d}stlncr_ parts and

. pages for easy identification, . -
5.5.2.4 Reports

used. A typical report may be overioaded with raw information and
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‘\’/a’luabl‘e’, buﬁ are often not effectively

uggestions may make
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VReports"intended for external audiences such as jhdges and
‘decision-makers should be concise, contain a minimum of
~ statistics, and be easily assimilated by a lay audience.

¢ A standard reporting format should be used during each |

reporting period.

A short explanation should be made of the key findings.

o Pictorial representations should be used to Supplement raw
numerical ‘scores.  Bar - graphs, ‘pie. charts, and graphic
techniques are effective ways of communicating key results.

'@ The information in a report should be in a comparative
context so that its meaning is more evident. to the casual
reader. ‘The figures can be compared to the goals of an
agency (e.9., keep FTA rate below 10 percent), to prior
reporting periods (earlier quarters), or to some other
process (did FTA rates increase when the release rate

increased?) . The comparlson to earlier periods .(called
"trend study") is essentlal in understanding the data from
an MIS. :

® Overly short reporting periods may cause resaders to lose
interest. QLartnrlv and annnal rannrtc are hesgt for
dec151on—makers, whlle monthly reports are valuable for the
staff. — :

“e A distinctive format shouldfbe'employed‘so that the report
" is a recognized agency product. ' The annual, quarterly, or
monthly report may be put into a standard folder that makes
the agency s product easily 1dent1f1ab1e, but - is not
expen51ve to create.  Variations in color, logo, and size
may be used to create dlstlnctlve and: attractlve report

' covers.' : B o r

e The agency should report both successes and problems by
referrlng to objectlve 1nformat10n rather than ‘subjective
1mpre551ons., : : L

h.e5 5, 2 5 Staff Involvement

r:ﬂInvolvement of staff is essent1a1 to the creatlon of an effectlve MIS.

. Staff participation can inform the admlnrstrator of information re-
‘,qu1red for the staff's client activities. Program staff can provide

effectlve feedback by ‘reacting to ‘the utility, reliability, and

- accuracy of the information, EBvery effort should be made to assist

 the staff in understanding both the value and mechanics of the MIS

‘through - office meetlngs,, semlnars, v151ts to other agenc1es,A and

1:,;read1ng mater1a1
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5,5.2.6‘ Manual and Automated'Collection

An MIS can be used to collect and organize data on pretr1a1 operations
either in a manual or an automated form. Manual systems such as the
Rochester, NY, MIS can be designed to provide data for program
descrlptlon and monitoring. The decision to advance to an automated
system is generally based on a desire for an increased ab111ty to
evaluate system performance and to use the automated system in daily
operatlons (1.,., generatlng reports, notification letters, etc.).

In order to determine whether or not an automated system is
approprlate, it is important to understand how well the current system
is working, assuming that a manual system is already in place. If the
current manual system is not providing the pretrial pollcj—maker with
the information that he or she needs, or if the information is not
accurate, the current system may only need adjustlng, or the problem
may be resolved through training. = Two other considerations in
deciding whether to use an automated system are -the number of de-
fendants processed through the system and the budget necessary to
maintain an automated system. It is- important to remember, however,
that in many jurisdictions a poor manual system has led to the imple-

‘mentatlon of a poor automated system.

To conclude these sections on management information systems, a series
of miscellaneous plannlng 1ssues that are 1mportant 1n creatlng an MIS
should be noted:

e A consultant may be used for the more technical aspects like
‘developing computer formats, designing forms, and describing
information. = However, determlnlng the utility and function-

- al aspects of the system (pre—testlmg the forms, designing
‘the report Eormat) should be done by the agency and its
“staff

® In creatlng the system, the- consequences of every problem
‘statement, form, and report mechanism should be thoroughly
- discussed by the agency staff. It is costly and disruptive
to rede51gn a system, - However, the system should be flex-
ible, so that it can easily respond to changes in the

- courts, 1aw, and agency procedures. '

) Pederal‘and state confidentiallty laws are apt to limit the
gathering and dissemination’ of certain types of data.
- Specialized publications provided by the Law Enforcement
’Ass1stance Admlnlstratlon descrlbe federal leglslatlon. 28/

- e There should also be an understandlng of how the system will

-be implemented. A formal schedule should be created along
w1th a mllestone chart 1nd1cat1ng the 1molementat10n phase
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and various responsibilities. The system can also be modu-
larized so that the less disruptive aspects can be imple-
mented first.

5.6 The Use of Impact Evaluations

While management information systems are data collection devices which
sumarize information and present descriptive analyses of a program or
system, impact evaluations are designed to test certain research
questions concerning the effect agency operations are having on
specific aspects of the criminal justice system such as the jail
population or the.release rate in a jurisdiction.

Reliable answers to such questions can only be odbtained through
carefully designed research. If proper care is not taken fram the
earliest design period to assure that accurate data are coollected,
research questions are well thought out, appropriate analyses are
undertaken, and findings are well documented, the end result may be
criticized for poor execution. Such problems have been highlighted in
many reviews of the literature on evaluations.

According to Kirby, impact evaluations have the following useful
applications:

@ Evaluation is often required when funding decisions are made
about programs.

@ Research validating innovations and new practices in the
criminal Jjustice system is a prerequisite to the dissemi-
nation of information on those innovations and the assurance
of their long-term existence.

® A pretrial agency can be "crippled" when a sensational event
involving one of its clients is publicized. Using research
which demonstrates a positive impact on clients and com-
munity is one way to overcame this problem.

e If an agency is not operating up to expectations or if the
quality of operations is limited, then evaluation can be a
useful diagnostic tool.

® Research allows the program to make more soph:Lstlcated and
informed program decisions.

® Specialized research can be used to examine the impact that

pretrial programs have or can have on more serious
offenders. 29/
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Disadvantages of research evaluations have also been documented, but

"these can generally be traced to poor design and execution. Kirby

(1979) noted these problems to be avoided: allowing the evaluation to
address the wrong questions, camwpleting an evaluation after a decision
has been made, inadequately communicating evaluation findings, and
overuse of relatively weak findings. 30/

Even though evaluations can sametimes be expensive (and are sometimes
misused), they are a valuable instrument in management and decision-
making. Gaining knowledge about the probable effectiveness of a
program, or specific procedures used by that program, is crucial to
attaining desired goals and assess1ng impact. :

Many release program questlons lend themselves to  evaluation. A
pretrial release program may want to experlment with different cut-off
scores, test different notification procedures, experiment with and
assess the effect of interviewing and/or recammending previously
excluded defendants for release; or eéxperiment with. different  levels
of supervision to determine which may be appropriate for certain types
of defendants. Such experimental designs can address the goals of the
agency through the effect on release rates, the effect on failure-to-
appear rates and/or pretrial rearrest rates, the impact on Jjudicial
acceptance of program recommendations, the effect on the average daily
jail population, and the effect of modifications on the equity of
release practices in the jurisdiction.

The level of camplexity or sophlstlcatlon involved in careful research
evaluations depends on the agency's needs, the research questions that
demand answers, and the budget to carry out the task. Too often,
evaluators use complex statistical analyses when other more easily
understood methods will suffice. However, the answers to camplex
questions can sometimes only be derived through complex statistical
techniques. In these instances, the evaluator should be encouraged to
prepare a report which simplifies the research results into easily
understocd language that the program administrator and other system
off1c1als can :Lnterpret

It is important also to stress the usefulness of full administrative
involvement fram the initial stage of any research project, so that
administrators can participate in dec151ons that have +to be made
during the course of the evaluation.
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FOOTNOTES
l/i"Wéisberg, op. c1t., pp.,59 60
_%/ Ibidn' p- 62-

3/ Ibid., p. 61.

4/ John J. Galvin et al., ‘Instead of Jail: Pre- and Post-Trial
Alternatives to Jail Incarceration (Sacramento, Callforn1a°‘ American

Justice Instltute, September, 1976), Vol. VvV, p. 39,

5/ Although it is p0551b1e to compare the wblsberg model w1th the,

stafflng levels of the 21 agencies surveyed by the Pretrial Services
Resource Center in early 1983 only in the roughest terms, it is clear
that wvirtually all comparable programs fall far below the model's
ideal ratio of approx1mate1y 2.4 staff persons per 1,000 interviews.
Most would find it necessary to double or even triple their ex1st1ng
staff size to attaln such levels,

6/ The 1980/1981 Dlrectory of Pretrial Serv1ces and TASC of the
Pretrial Services Resource Center lists 33 release programs (1nc1ud1ng
the statewide system in Kentucky) that use 1nterns.

7/ See D. C. Code 23—1306 (1970)

8/ See generally Erlesen, Pallas, and Gallas,‘Managlng the Courts

TIndlanapolls-’ Bobbs-Merrill Co., 1971) for an excellent discussion

of management issues peculiar to the justlce system. The National
 Association of Pretrial Services Agencies (NAPSA) and the Pretrial

Services Resource Center have both focused on staff evaluatlons at

their conferences and tralnlng sessions since 1975. In 1974 NAPSA,

together with the National Center for state Courts, sponsored a

Pretrial and Diversion Services Management Tralnlng Institute to

attempt to provide pretrial administrators with some basic management

information and training, much of which “was focused on staff

interaction and evaluatlon.
9/ Stover and Martln, op. cit.

10/ See Proceedlngs publications for 1977 1982 Natlonal Conferences

'k'SH Pretrial Services, sponsored by the Pretrial ‘Services Resource

Center with  funding from the Law Enforcement Assistance

Administration. ‘Annual proceedlngs avallable from the Pretrlal,

Serv1ces Resource Center.

ll/ NAPSA,, NCSC, and ABA Nat10na1 Pretrlal Interventlon Serv1ce'

12/ Many programs have employed the Interviewing Techniques Packet,

developed by Murray and Youngs, under contract with NAPSA. The packet
is currently available from the Pretrial Services Resource Center.

13/ An excellent example of a training manual for release agencies is
‘that prepared for the Des Moines, TA, release program.

14/ The D.C. Pretrlal Services Agency provides procedural information
in its official newsletter, The Advocate, and holds agency personnel
responsible for this information in its certification examination.

15/ D.C. Pretrial Services Agency Policy Statement (Washington, DC:

D.C. Pretrial Services Agency, January, 1980), p. III-6.

16/ Program Practices/Release, pp. 21-22. The program sample used

for this review indicated a similar proportion recommending bail
and/or bail amounts.

17/ 1Ibid., pp. 12-13.

18/ 1In the survey cited -above, Pryor found that 75 percent of all

programs contacted had budgets under $200,000 annually, with slightly
more than half having budgets less than $100,000.

19/ For an in-depth analysis of cost analysis questions involving

pretrial release programs, including a sample budget for an urban

pretrial program, see Susan Weisberg, op. cit.

20/ As the entity usually targeted for suits raised because of jail

‘crowding, sheriffs and jailers are often anxious to support programs

that may contribute to a jail population reduction. In addition, the
sheriff and his or her staff may be able to cite clear examples of
unnecessary pretrial detention.

21/ Most program administrators surveyed by Pretrial Services

Resource Center staff in early 1983 responded to questions on local

press relations by indicating that they endeavored to maintain a "low
profile" in the media.

22/ Merrill Joan Grumer, "The News Media: Will it Help or Hurt?",

Final Report: National Conference on Pretrlal Release and Diversion

(September, 1976), pp. 45-45,

23/ w1111am Barker and Arthur Spears, "Lobbying, Using the Media and
Developing Community Support," Proceedings of the National Symposium
on Pretrial Services, 1978 (Washington, DC: Pretrial Services

. Tenter,  Final Report: 1975 National Conference on Pretrlal Release

and D1ver31on, October, 1975, p. ?. o

oMo

Resource Center, 1978), p. 36.

24/ Tbid.
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25/ For a listing of the types of data collected by pretrial release

programs, see the National Center for State Courts, An Evaluation of : Chapter §
Policy Related Research on the Effectiveness of Pretrial Release P
Programs (October, 1975), pp. 91-100, and NAPSA Release standards, o FUTURE ISSUES

XITI, po. 71-73.

26/ See also Jan Gayton, Management Information for Pretrial Release

Programs: A Working Paper (Denver, CO: National Center for State
Courts, 1975). ' :

6.0 Introduction

As a result of the survey undertaken in preparation for this document,
27/ Ppaul Verento and Edwin Zimmy, Jr., "Manual Case Processing: A iezfgal E;E;cingggsreggengigéfgnlaif‘a22$%lngrgxzig2f ;g;e:?E Eiffgési
$ofe1 System," State Court Journal, National Center for State Courts, ! brought four of these topics to prominence. Specifically, expanded
ol. II, 1 (Winter 1378). agency release authority, early identification of arrestees in need of
special services, the development of central intake mechanisms, and
the establishment of accreditation procedures are viewed by practi-
tioners as potentially effective measures in dealing with crowded jail
conditions. The desire for greater operational efflclency and -reduced
expenditures also accounts for much of the interest in these prac-
tices. Increasing concern for community protection and the plight of
the crime wvictim brings victim assistance and the consideration of
danger in release decisions into sharper focus as 1mportant issues for
pretrial administrators in the 1980s. Also, interest in achieving
greater equity in release outcomes brings the "bail guidelines"
approach to the forefront. ‘

28/ Confidentiality of Research and Statistical Data (Washington, DC:
Law Enforcement Assistance Administration, 1978); Monitoring for
Criminal Justice Planning Agencies (Washington, DC: National
Institute of Law Enforcement and Criminal Justice, 1975).

29/ Michael Kirby, Management 1: "The Role of the Administrator in
Evaluation" (Washington, DC: Pretrial Services Resource Center,
February, 1979), pp. 6-7.

30/ 1bid., p. S.

5.1 Identification oerpecial Needs

A T For several years, advocates of alternatlves to jailing for public |
o inebriate and DWI defendants, drug abusers, and the mentally disabled b
have pointed to the cr1tlcal need for early identification and ser- :
vices outside the jail settlng for arrestees with such problems. The
StatlSthS are impressive, Public intoxication is the single most
common offense for which American adults are arrested each year, ac-
counting for approximately 16 percent of all arrests. 1/ TDWI arrests
run a close second. 2/ High numbers of those otherwise arrested have
substance abuse problems or were under the influence of drugs or
S alcohol when the crime was committed. 3/ Moreover, several large
N jurlsdlctlons have reported percentages of severely mentally dlsabled
d\:,‘, ~ranging from 10 to 30 percent of their total jall populatlons. 4/

Further, the number of those in need of spe01allzed services appears
to be growing. DWI arrests and jailings are increasing during the
current crackdown on intoxicated drivers. The phenomenon of deinsti-
tutionalization of mental hospitals during the 1970s, coupled ‘with a
lack of transitional support and/or outpatlent services, is credited
for the influx of mentally i1l and retarded in the jallS 5/ ‘

« Judges are often perplexed in deallng w1th such cases, hav1ng 11tt1ef

S or no- 1nformatlon and no alternatives’ other than ROR or money bail.

. However,vcourts are - beglnnlng to recognize the'. potentlal of releagse
vprograms 1n obtalnlng needed 1nformatlon and developlng release '
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options for "special needs" defendants. Recognizing the problems
facing the courts, NAPSA Release Standards specifically call for
consideration of the defendant's physical and mental condition, in-
cluding abuse of drugs or alcohol, in the release decision process 6/
(NDAA Standards also suggest the defendant's mental condition be taken
into account. 7/)

In addition, NAPSA Standard X-B(l) recommends that release agencies
should "...provide other services not directly related to the release
decision but which are appropriate to its role, its access to infor-
mation, and its relationship to defendants." 8/ The Association
recognizes that such activities as maintaining referral agency
listings for alcohol or drug abuse treatment and psychlatrlc counse-
ling, and establlshlng relationships with such agencies, can aid
pretrial programs in enhancing their credibility with judges and other
system actors. 9/

Among programs surveyed by the Pretrial Services Resource Center in
early 1983, several identify those with special needs and develop
conditional release techniques. Multnomah County, OR, uses a
specially trained staff person to screen mentally ill defendants and
has obtained limited authority to place mental health holds on persons
in custody so that a counselor can identify options that may be appro-—
priate. For those who can be released to the community, the program
acts to establish third-party custody agreements with agencies to
assist the defendant. 1In Cobb County, GA, staff screening for mental
health problems can result in a referral for evaluation by a con-
sulting psychiatrist. The Cobk County program also prov1des the court
with specific recommendations on treatment alternatlves for those
identified as mentally ill.

In the area of drug and alcohol abuse, the Delaware Office of Pretr1al

Services and the Maricopa County,k program ‘are connected with
special substance abuse screening and treatment - programs for such

special needs defendants. In Marlcopa County, diversion services are

offered through the well-known Treatment Alternatives to Street Crime
(TASC) program model. Other alternatlves to jail for public
inebriates exist throughout the country, ‘1nclud1ng detoxification
centers, post-detoxification treatment programs, night shelter
programs, and halfway houses for rehabllltated alcohollcs. )

Although such programs exist in many locales, major obstacles cont1nue

to stand in the way of effectlve 1ntervent1on. o

e Local treatment fac111t1es and fundlng sources are often o

1ack1ng.,,

° Communlcatlon and cooperatlon between profe551onal serv1cef‘

'prov1ders and crlmlnal justlce agen01es 1s often 11m11ed

'Y Custodial practices may conflict with expanding rights to
treatment, especially in the area’of mental health care.

e For substance abusers, the problem is difficult to
: 4recognlze 1f the charge does not involve alcohol or drugs.

e Poor tralnlng poses a serious problem in 1dent1fy1ng mental
d1sab111ty as well. 10/

The worsenlng ep1dem1c of jall crowdlng may force many criminal
justlce systems to.tackle these and other obstacles to special needs
intervention. . Profess1onals in alcohel and drug abuse treatment and
mental health care have . recognlzed that pretrlal services programs may
be key to early . 1dent1flcatlon and appropr1ate ‘referral. 11/  More-

~over, those inside local criminal just1ce systems may also t recognize

the potential of release programs in relieving jall crowding through
spec1a1 needs screening. .If the view should gain currency that jail
is the wrong place for the mentally disabled and chronic substance

‘abusers, pretrial programs stand to be called upon with increasing

urgency as the most approprlate agen01es to lead the way toward new
pollcles and practlces. .

5.2 Delegat1on of Release Authorlty

ek a2

L;LﬁrLb to ldeﬁ ty and decrease unnecessary incarceration have led an
inCrea81ng‘number of jurisdictions to test alternatives to arrest and
detention.  For instance, the practice of citation release by law
enforcement agencies, begun in the mid-1960s by the Manhattan Summons

Project, has now spread across the country. As a natural expansion of .
that successful experiment, pretrial release of defendants without

dlrect jud1c1al involvement ‘has- been tested by a number of release
agen01es., Defendants arrested on a Frlday night must ‘often spend
three or more nlghts in detention before being con51dered for release

: by a first appearance judge. Slmllarly, mid-day . arrestees often. must
remain incarcerated overnight because initial appearances are held.

only in the mornlngs. To streamline the process and reduce defendant

time in custody, courts may place some release dec1s1ons in. the hands
-of release programs.yv : ~ ~

gMoreover, as 11t1gat10n focuses more dlrectly on 1ssues relatlng to‘
~ Jjail crowding remedies, courts are likely to define the right to

--prompt presentment in ‘terms of a spec1f1ed number of hours,, Two
_,recent California decisions, one issued by the Ninth Circuit of the
~U.S. Court of Appeals, dealt dlrectly with tnls questlon.‘l?/ -Com-

: tpllance with such mandates may be difficult if not 1mposs1ble for many -
- court systems, promptlng more to turn to. the option of delegating

- release authority or expanding the range of charges dealt w1th throughj,~

: ex1st1ng release author1ty Drocedures. S : L o
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One of the first pretrial programs to have been delegated release
authority was Marion County, IN, which began to release qualified
misdemeanant defendants in 1970. Though it would be difficult to
demonstrate a trend toward the practice, 24.4 percent of programs
surveyed by Pryor in 1980 reported they could release at least some
defendants prior to initial court appearance without judicial
approval. 13/ ‘

Most courts have limited this practice to less serious offenses,
primarily misdemeanor charges. However, some degree of felony release
authority is now delegated to many programs, including those in Marion
County and Allen County, IN, and King County, WA. (See Appendix A for
a description of King County's Felony Administrative Recognizance
Release Program.) In Oregon, the Lane and Marion County court systems
require that release decisions be made by a judge only in capital
cases (murder and treason). Release programs in both counties have
had release authority for several years and report high release rates,
low failure-to-appear rates, and substantial cost savings in jail and
court operations. 14/

The experience of these and other jurisdictions, coupled with
heightened judicial interest in expediting court processes and
eliminating or reducing defendant detention time, may lead to an
increase in the number of jurisdictions adopting delegated release
policies. '

6.3 Central Intake

One mechanism that has been implemented to facilitate the orderly
management of cases through the criminal justice system is a central
intake system. Though a variety of central intake mechanisms exist,
their basic function is to gather socio-demographic information about
individual defendants, verify that information, and distribute it in
an orderly manner to actors in the local criminal justice system. The
purpose is to establish a central repository of information and to
reduce the redundant collection of information that characterizes most
local systems. This ensures that system decisions can be made as
quickly and as efficiently as possible to minimize needless detention
time and the inefficient expenditure of scarce resources.

The issue of confidentiality appears to be the major roadblock in the
development of central intake systems. However, in jurisdictions in
which a pretrial release agency has evolved into a central intake
system and expanded its data gathering to include information
necessary for such functions as indigency screening, jail classifi-
cation, and diversion screening, the issue of confidentiality has
generally been resolved in one of two ways: 1) each criminal justice
agency has had limited access to the central information bank; or 2)
information unique to the decision-making requirements of a particular
criminal justice agency has remained a function of that agency, with
other case processing data supplied by the central intake system.
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pPretrial release programs have traditionally'establ}shed their
credibility with defendants by confining th .1qformat;9n gatheged
through interviews to that necessary for the judicial off%cer setting
release conditions. However, this left prosecutors, public defenders
and jail administrators to re-interview the defen@ant and compl%e the
information relevant to their needs. A well de51gneq central 1nt§ke
system eliminates this redundant information—ggtherlnq by reducing
initial defendant interviews to one comprehen§1ye review, and then
providing the relevant information to all criminal justice system
actors.

Given the emphasis on and need for efficign§ case processing in
jurisdictions with crowded or near—-crowded jails, .ppetrlal rele?se
programs are being asked to expand their scope of activity and provide
information to all parts of the system. This movement reflecgs the
overall shift in program goals and objectives from reducing Fhe impact
on unconvicted defendants to system goals such as efficient case
management and jail population reduction.

6.4 Consideration of Danger

Concern over "bail crime" and pretrial rearrest rates has grown
steadily over the last 10 to 15 years, as evidenced by the surge of
state legislative activity relating to dangerousness and release'laws.
Of the 32 state measures that now allow dangerousness to be conS}dered
in pretrial release decisions, nearly all have been enacted in the
past 10 years, with many occurring in the last two to three years. 15/

But the movement toward using bail laws to assure community safet_y h?s
caused considerable debate; traditionally, the purpose of bail is
limited to assuring the defendant's appearance in court. Opponents of
the consideration of potential dangerousness argue tha@ there.ls no
way to accurately forecast criminal behavior, espe01ally. in the
pretrial release process, and that even if such were .po§s1b%e the
denial of bail would constitute punishment prior to adjudication, a
contradiction of basic legal precepts. 16/

Although research efforts have attempted to identify pge@i?tors of
future criminality, the results have attracted heavy criticism. As

Foote has stated:

The only errors which show up--and they are ones of
which judges and parole boards are made palpfully
awara—[are] where a defendant given probation or
parole turns out to be dangerous. The errors on
the other side of the ledger—-the cases of those
'sent to prison as bad risks but who in fact would
not have proved to be bad risks--are never iden-
tified and therefore cannot be counted. But gll
experience with the scientific study of prediction
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shows that this back side of the moon is where most
of the errors will in fact occur. 17/

More recent statements by researchers in this i
; ) e : area int out neo
substantial improvements in the prediction effort. 18/ i

Stll}, whther or not community safety is a statutorily authorized
cong1§eratlon in setting bail, safety concerns do exist in the bail
decision. Judges regularly use danger criteria in setting bail. 19/
Further, the legislative trend and the day-to-day reality of dangg?;
based re%ease criteria have convinced many pretrial professionals that
tbe consideration of potential danger to the community must be dealt
W}th openly. NAPSA Standards further recommend that safety considera-
t}ons pe separated from those of court appearance, 20/ and that non-
financial release conditions be considered for defendants who pose a
threat to safety; 21/ this is in order to eliminate the use of high

money bonds, which many have labelled sub rosa preventive detention.

Advocqtes of this bifurcated appearance/safety bail process believe
that judges should have the opportunity to set conditions to control
or change the be@avior of defendants determined to constitute a safety
r}sk. Open pon51dgration of danger and the fitting of least restric—
tive conditions, just as with appearance risks, would ensure the
defendant's presumptive right to release and provide an alternative to

detention due to high money bond set under th . .
against flight. Y e guise of protecting

In July of 1980 the D.C. Pretrial Services Agency implemented a risk

assessment/ recommendation procedure based on these princi
Thie oaronchs principles. Under

e Defendants receive dual risk ratings: one for flight and
the other for community safety.

® When a rigk problem of either type is identified, a

solution" is developed to reduce the risk to an acceptable

leve% (under certain conditions, a preventive detention
hearing is recommended). 22/

Risk assessment 1is carried out through the use of an objective
screening device. Figure 4.1 depicts the basic workings of this
system., Defendants are rated first according to their risk of
non-appearance, then for safety. Risk levels are identified and
restrictive conditions are matched to specific risk problems for the
deve}opnent of recommendations to the court. Financial release
conditions are not recommended in any instance. This system is now

EE | s
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The Washington, DC, program's bifurcated recommendation system is
linked directly to a preventive detention statute, consistent with
NAPSA Standard VI. Detention before trial is one approach that is now
being used by several states for the purpose of reducing pretrial
rearrest rates. 23/ (Also, see Chapter 3 Section 3.1.6 for listing of
other approaches.) Under such a procedure defendants may be ordered
detained if the court determines that no restrictive release condition
would reduce the risk of danger to an acceptable level. 24/ Again,
proponents point to the common use of high money bond to effect deten-
tion without due process safeguards, asserting that this practice is
illegal and that the only constitutionally sancticned use of money
bond is in guaranteeing appearance. 25/ Preventive detention statutes
would, they suggest, actually reduce overall use of preventive
detention while providing due process and fairness to the defendant.
26/ Opponents see such a statutory system as likely to operate in a
discriminatory fashion and to result in the incarceration of many who
would not commit crimes on release in order to detain the few who
would. 27/

Consideration of dangerousness and preventive detention is perhaps the
most hotly debated topic in the pretrial field and it is 1likely to
remain so for the foreseeable future. Even though the impact of
"danger" laws and pretrial detention mechanisms may be much less than
either proponents or opponents expect, 28/ this area remains highly
important for future research, particularly since it appears that
interest in the Washington, DC, model is spreading in the pretrial
services community.

5.5 Ball Guidelines

One of the more recent innovations in bail decision-making is the
concept of bail guidelines. The idea of using guidelines for de-
cisions concerning bail and pretrial release, similar to those which
have been in use in sentencing and parole, is an effort to address the
problem of wide variation in the treatment of similar cases. Bail
guidelines are an attempt to structure judicial discretion—-to control
its abuse, to open it to public scrutiny, to improve the fairness of
its impact, and to enhance its effectiveness. Developed in Phila-
delphia by Drs. John S. Goldkamp and Michael R. Gottfredson in collab-
oration with an advisory hoard of Philadelphia Municipal Court judges,
bail guidelines are designed to provide judges with a tool which
defines explicit criteria for bail decision-making while at the same
time ©providing the flexibility necessary for individual
decision-making. «

The Philadelphia bail gquidelines consist of a two-dimensional matrix
or grid (see Figure 6.2). One dimension lists a 15-category charge
severity index, the other a five-category scale of pretrial risk
(based on points associated with responses to a questionnnaire
completed by the local pretrial agency). Defendants are categorized
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on each dimension and the intersection of the two dimensions provides
a range of bail choices to “"guide" judges in their decision-making.
The bail decision was conceptualized as a two-stage process: whether
or not to grant ROR; and, if not, what particular amount of cash bail
to assign. 29/ Thus, the 75 cells in the matrix are further divided
into three decision "zones": presumed ROR, either ROR or a range of
cash bail, and presumed cash bail. The matrix is not expected to be
approp;iate for every individual bail decision. Departures fram the
guidelines are expected, but judges are asked to provide written
reasons when their decisions fall outside the guideline range in a
particular cell.

The findings concerning the development and implementation of bail
guidelines in Philadelphia are documented in two reports. 30/ The
results demonstrated that, while disparity among judges using the
guiglelin&s was considerably reduced, increasing the equity of bail
glec1sions, the guideline system did not result in significant changes
in levels of ROR, cash bail, and pretrial detenticn. Thus, the
rgsults show that the substantive change brought about by the guide-~
lines (i.e., increased equity in decision-making) was accamplished
without a worsening of failure-to-appear or pretrial rearrest rates
among xjeleased defendants. As a result of the research experiment,
the Philadelphia Municipal Court decided in April 1982 that all

Mun?'.cipal Court judges would use the guidelines for future bail
decision-making.

6.6 Victim Assistance

.Z}nother area in which release programs may become increasingly
involved during the 1980s is that of victim assistance. Attention
contlngesf to be focused on the manner in which victims are treated by
the criminal justice system, as evidenced by the recent report of the
President's Task Force on Victims of Crime. 31/ As a result of such
effo;ts, police, prosecutors, and courts in many jurisdictions are
working to initiate victim assistance programs, or, where such pro-
grams exist, to provide increased resources.

While victim service programs have traditionally been operated by law
enforcement agencies or prosecutors, background on the circumstances
of ﬂxei vi.cti:m is now a part of the pretrial release program report in
many jurlsdlptions. In instances of violent felony charges, program
reports may include information on the victim's physical condition and
wl:1e+her hospitalization has been necessary. In addition, most agen-
cles regularly attempt to dbtain the address of the victim so that

release conditions may include specific orders that the defendant stay
away from that area.

A quest%on yet to be faced is whether the release agency should be the
foundat:‘Lon for the expansion of victim services that is so desperately
needed in most systems. It is clear that such responsibilities would
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raise difficult questions concerning confidentiality and the possible
effect of victim information on release agency recommendation and
supervision procedures.

6.7 Accreditation

Accreditation of pretrial release programs has been widely debated in
recent years. The primary concern is whether or not accreditation is
needed in the pretrial release field; and, if so, what benefits can be
expected. 1In general, accreditation is intended to ensure reqularity
and consistency in organizational practices and to establish standards
which represent ideal but presumably attainable goals. Advocates of
the procedure argue that by establishing agreed upon criteria, accred-
itation would supply the pretrial release field with a measuring tool
which could be used to begin to standardize practices, and that it
would create a system of rational policies governing pretrial release
practices and activities. :

The question of whether or not accreditation is necessary for the
pretrial release field is a difficult one. On one hand, the in-
creasingly important role of pretrial release programs in reducing
jail population levels means that programs need to continually improve
practices and functions within criminal justice systems in ways that
promote the safe release of the maximum number of defendants. Accred-
itation in this sense might be seen as a blueprint for these activi-
ties,

On the other hand, the question of what would motivate a pretrial
release program to seek accredited status remains unresolved. The
recent experience of the American Correctional Association with such a
program shows that the involvement of local jails has been very
limited. Only 14 local adult detention facilities have been awarded
accreditation status, and, at the time of this writing, only 13
additional jails are involved in the process. 32/

The issue of accreditation for pretrial release programs is being
investigated presently by NAPSA. The interest that has been shown in
this issue to date characterizes it as an important one, but much
remains to be resoived on such questions as who should select and
refine standards, how accreditation criteria should be developed, and
who should award accreditation status.

Of all the future issues and programmatic developments being
considered by the field, it appears that the driving force Ffor the
1980s will continue to be the question of how release programs can
help solve the problem of jail crowding. The most recent U.S. Bureau
of Justice Statistics report shows a steady increase in the number of
persons held in local jails and a startling increase in the portion of
that population awaiting trial. 33/ This phenomenon, coupled with the
enormous cost of building additional djail facilities, has forced
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comunities to examine their jail populations more and more closely to
be certain that existing detention levels are necessary.

Many communities are likely to rely on pretrial services agencies for
such examinations. By constantly evaluating their internal policies,
and carrying out revisions where needed, agencies will play a pivotal
role in local efforts to determine appropriate levels of pretrial
incarceration while ensuring the safety of the community and the
integrity of the court process.
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GLOSSARY

PRETRIAL RELEASE

The federal and state governments have laws and court rules regulating
who may be released pretrial and under what conditions and
circumstances. Conditions of release may be financial (bail) or
non-financial and have traditionally been tied to ensuring appearance
in court. \

The pronouncement by the police, bail commissioner, or Jjudicial
officer of the conditions precedent to pretrial release is generally
referred to as SETTING BAIL. The colloquial term "setting bail” is
used to refer to the pretrial release decision-making process, even
when no financial conditions are set. Bail (or other conditions) may
be set at or prior to the FIRST APPEARANCE in court. When the
decision occurs in court, the process is normally referred to as the
BAIL HEARING. If financial conditions are set and the defendant
cannot MAKE BAIL (satisfy the conditions imposed), he or she may have
a BAIL REDUCTION HEARING or make a written motion to lower the bail
which has been set,

Types of pretrial release and terms used in the procedure of
determining release include: e :

SUMMONS -~ An alternative to an arrest warrant, a summons constitutes a
request that the defendant appear in court to face charges. Summonses
may be delivered in person or mailed. While they usually do not have
specific conditions of release attached, failure to respond to a
summons does constitute failure-to-appear. A T

FIELD CITATION - Field citations are issued by law enforcement
officers in lieu of the actual booking of a defendant, thus
substantially reducing the costs associated with: arrest. In some
jurisdictions pretrial release agencies cooperate with law enforcement
officers by aiding in a telephone check of background information
about the defendant. A number of Jjurisdictions now use field
citations widely for misdemeanor charges, and some are using field
citations for low-level felony charges. ' ; » R

STATIONHOUSE RELEASE, STATIONHOUSE CITATION or DESK. APPEARANCE TICKET
- Stationhouse release generally refers to release on personal
recognizance authorized by personnel at ‘the booking facility before or
after an arrestee is booked. Release is contingent. upon the written

promise of the defendant to appear in court‘as;specified.‘- "_:.. e E S

RELEASE ON RECOGNIZANCE - Release on recognizance or release on
personal recognizance (ROR, PR, OR) refers to release. of a defendant
on his promise to appear. Stationhouse release, field citations, and
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summons-to-appear are all forms of release on recognizance. As the
term is used here, ROR implies no additional conditions of release
other than that the defendant appear in court as required.

UNSECURED BAIL - Release on an unsecured bond is similar in practice
to release on recognizance, with the exception that a bail amount is
set by the court for which the defendant is liable should he or she
fail to appear. Unsecured bonds may be administered through release
by a judicial officer or as a form of stationhouse release.

CONDITIONAL RELEASE - Conditional release refers to a form of
non-financial release in which the defendant is required to meet
specified conditions during the pretrial period. These conditions may
include checking in with a pretrial release agency, maintaining a
specified place of residence, avoiding complaining witnesses, etc.

SUPERVISED RELEASE -~ As opposed to conditional release, supervised
release implies more frequent and intense contact between the
supervising agency and the defendant. For example, the defendant may
be required to participate in counseling, attend a drug abuse
treatment program, or to work with vocational counselors to secure
employment. :

THIRD-PARTY RELEASE - With third-party release, another person or
organization shares the responsibility of assuring that the defendant
will appear in court. Third-party releases may involve release to the
custody of a parent, relative, or other individual, or to an
organization, such as a halfway house or treatment program.

DEPOSIT BAIL - Deposit bail, also known as 10 percent bail, differs
from surety bond in that the defendant (or friends or family) posts a
specified portion of the face value of the bond (often 10 percent)
with the court. At the disposition of the case, the amount posted is
returned to the defendant (usually minus a 1 to 3 percent administra-
tive fee). In some jurisdictions it is the defendant's option to
satisfy money bail in this way; in other jurisdictions the court
decides whether bail may be satisfied by "10 percent" or whether a
surety bail is required. » :

CASH BAIL - Cash bail requires that the defendant post the full amount
of the face value of the bail bond to secure release. The money
posted is returned to the defendant following disposition of the case,
if the defendant appears as required.

SURETY BAIL - Still the most commonly used form of financial pretrial
release, surety bail is necessary when the defendant is unable to post
the full amount of the bail and does not have the deposit bail option.
Under this arrangement, a surety agent agrees to pay the full amount
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of the bail to the state if the accused fails to appear as required.
The agent's pramise to pay is usually provided in the form of a BAIL
BOND. * ) ! ‘ ‘

BAIL BONDSMAN - A private businessman or waman who charges a fee for
the service of posting bail on behalf of a defendant. _ The bail bond
business can be a component of the insurance industry-—the bondsman's
fee is essentially an insurance PREMIUM. In the event of loss—bail
forfeiture due to the defendant's failure~to-appear as required—--the
bondsman is responsible to the court for the full face value of the
bond. However, the premium/fee paid by the defendant is not returned,
regardless of whether he or she makes all court appearances and
regardless of the verdict. The premium is usually 10 percent of the
bail amount, and additional collateral of real or personal property
may be required, thus minimizing actual risk to the bondsman. It is
within the discretion of the bondsman whether to post bail for an
individual. As a result a judge may not know after the defendant is
ADMITTED TO BAIL (bail set) whether there has been a TAKING OF BAIL
(wherein the court clerk or other official accepts the bail offered,
i.e., whether the surety qualifies), or whether the defendant has been
RELFASED ON BAIL. '

PRIVATELY SECURED BAIL - Privately secured bail works in much the same
way as the bail bondsman, except that the person or organization
posting the funds does not charge the defendant for the service.

PROPERTY BATL - In same jurisdictions the defendant may post property
or cther assets in the place of cash with the court.

DETENTION prior to trial is permitted for one or more of three
reasons, depending on the jurisdiction:

e The defendant poses a serious risk of flight fram prosecution.

e The release of the defendant would be likely to result in the
disruption of the judicial process; such as destruction of
‘evidence, threats or harm to witnesses or jurors, etc.

® The release of the defendant would be likely t0 result in
serious harm to another person or in the commission of a
criminal offense. Detention on the third basis is usually
' referred to as PREVENTIVE DETENTION. ; :

The following temms relate to aspects and functions of a prétrial
release agency: ‘

COMMUNITY TIES - Recommendations made to the court by a pretrial
release program are usually based on some evaluation of the
defendant's probability of appearance. This evaluation usuatvlly
includes an analysis of the ties the defendant has to the community.
Specifically, community ties may include the length of time the
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defendant_ has L:esided in the community, whether other family members
or relatives live in the area, whether the defendant is employed in
the area, and wljmether he or she has a home telephone.

POINT SCALE - Th.e first ROR program, the Manhattan Bail Project, based

For instance, if a defendant lived in the Jurisdiction for a long
time, he might receive 2 ‘"residence" Points as opposed to the
defendant_mo lived outside the jurisdiciiio_n, who would receive no
"residence" points. The total nimber of points earned by the
defendant on all scales (community ties, criminal history, etc.) would

appearance.

RECOMMENDATION SCHEME - Some programs base their recommendations on
point scales, but others rely on the intuition of their interviewers.
Some use a combination of "objective™ points and "subjective"
Criteria. The particular modifications which form the basis of an
agency's method are known as its recommendation scheme,

NOTIFICATION - The process of 'conununicat,ing to a defendant where and
tm(?n he or she is to appear in court, Notification may be accom-
Plished in a number of ways—either by the pretrial release agency, by
the court, or by a combination of efforts, by letter, by telephone, or
by notice given the defendant at the end of a court appearance,

Other Terms Used Commonly in the Pretrial Release/Supervision Area:

ADJUDICATION - Tpe final determination by a judicial authority of
acquittal or conviction of a defendant is called adjudication,

ARBA;GNMENT ~ The hearing before the court having jurisdiction in a
criminal case, and ‘in which the defendant is required to enter a plea.
Information of charges and rights and bail setting may also take place
at the arraignment.  See also INITIAL APPEARANCE. = o

132

BENCH WARRANT or CAPIAS (from Iatin: you should seize) - This type of
order is issued fram the "bench" of a court in session. In the
pretrial context, a bench warrant may be issued when a defendant fails
to appear in court at the appointed time or when the supervising
pretrial agency determines that some other serious violation of the
release agreement has occurred and is cause for revocation of release
status. ' : '

BOCOKING - When an arrested person is brought to a detention facility,
the process is generally referred to as “booking". Booking is often

. considered the final step in making an arrest. At this point, basic

information on the facts of the arrest and the identity of the arres—
tee is gathered. Fingerprinting may also occur. Pretrial release
interviewing may be carried out as part of the booking process or
immediately thereafter. The practice of stationhouse or jail citation
release may obviate the need for booking.

CAPITAL OFFENSE - An offense which may be punishable by 1life
imprisorment ar by death.

CENTRAL INTAKE - A system developed by local jurisdictions to organize
the process of informaticn gathering and decisicn-making among the
various criminal justice operating agencies as cases move through the
system. The central intake system may also facilitate reports on
system operations and measurements of the effectiveness of a juris-—
diction's procedures. The scope and quality of information gathered
by the pretrial services agency can provide the basis of a central
intake system. ‘

FATLURE-TO-APPEAR (FTA) - The act of not appearing for a required
court proceeding. Measures of failure-to~appear are usually either
defendant-based (e.g., the nunber of defendants who miss a court
appearance) or appearance-based (e.g., the number of court appearances
which are missed).

FELONY - A criminal offense, including capital crimes, punishable by
incarceration ar by death. The lower limit of punishment is usually
one year. In differentiating hetween felonies and MISDEMEANORS, the
length of punishment may not be the only consideration, but the most
serious crimes in a jurisdiction are felonies, the most minor are
misdemeanors. Most jurisdictions operate a bifurcated judicial
system, in which misdemeanors are tried in lower courts and felonies
in higher courts, although both felony and misdemeanor defendants are
usually lrought before the lower court in the initial appearance:;
felony cases may then be "bound over" to the higher court.

HOLD (or DETAINER) - A notice from a local, state or federal agency
that a person being held by a detenticn facility not be released
without notifying the requesting agency and giving the agency time to
respond. Same jails have significant numbers of "holds", persons held
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pending trial or to serve a sentence in other jurisdictions, such as
neighboring counties, the state probation agency, the state prison
system, or federal law enforcement agencies.

INITIAL APPEARANCE - The first appearance of an accused person before
the court having jurisdiction in his or her case. Tn minor misde-
meanor cases the initial appearance may be the only appearance. At
this point the defendant is generally informed of his or her rights,
informed of the charges, and has bail set, Determination of legal

representation will generally also take Place. The timing of the
initial appearance is determined by the jurisdiction's laws governing

- the maximum time a person can be held without court appearance. In

many jurisdictions the term ARRAIGNMENT may be used instead to refer
to the first appearance in court. _The entering of an initial plea of
guilty or not guilty constitutes the completion of the arraignment. A
defendant may not have the opportunity to enter a plea at the initial

appearance.

MISDEMEANOR - A criminal offense punishable by incarceration, but
generally for a period of a year or less, and in a local jail.

MIRANDA RIGHTS - The set of rights which a person has during police
interrogation, first stated by the U.s. supreme Court in the case of
Miranda v. Arizona (1966), and of which the accused must be informed

before interrogation. The basic clements of the "Miranda warning"
include information (1) that the accused has a right to remain silent,
(2) that any statement may be used in court against the accused, (3)
that he or she has the right to have an attorney present during
interrogation, (4) that an attorney will be provided at no charge if
the accused cannot afford one, and (5) that if the accused chooses to
give information, he/she has the right to refuse further information
at any time. '

PRESENTENCE INVESTIGATION - An investigation into the circumstances,
personality, and past behavior of a person convicted of a crime, which
is conducted at the request of the court to assist in determining the
most appropriate sentence. Such investigations are usually undertaken
by the local probation agency, hut may involve pretrial services
agencies which may submit non-confidential information, particularly
that relating to the individual's compliance with release conditions,
to the probation agency or directly to the court.
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Appendix A

Pretrial Services Unit ?rocedures
Felony Administrative Recognizance Release
King County, Washington
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Pretrial Services Unit Precedures
retrial servic it Frecedure (7) Any burglary in the first degree and any residential

burglary involving in excess of $5,000 loss or multiple

04.03.00 FELONY ADMINISTRATIVE RECOGNIZAMNCE RELEASE : }
: ; residential burglary (more than one).

(8) A commercial burglary involving more than $5,000.

04.03.01 Definition and Authority

Felony Administrative Recognizance Release (9) Any arson.
differs from 04.01.00 “Felony Recognizance Release" 1in
that the Recocnizance Screeners are authorized to release
qualifying persons held for investication of charge(s)
of the less serious offenses without Judicial approval
on their promise to appear at the Initial Hearing and
Plea calendar.

(10) Theft in the first degree, Possession of Stolen
Property in the first degree, or Forgery involving
the loss of property in excess of $5,000.

(11) Possession or sale of narcotics or dangerous drugs
of a value over $5,000. ‘
The Recognizance Screeners shall review persons

being held on investigation of more serious felonies. (12) Bribery.
Qualifying persons in this category shall be presented L . . .
to the "duty judge" for consideration of a Judicial (13) Intimidating a witness or juror.
Recognizance Release. ’ ' ;
(14) Extortion in the first degree.
Felony Administrative Recognizance Release is
governed by the criteria and procedures spelled out (15) Fugitive warrants.
below: : .
(16) Escape in the first and second degrees.
(17).  Malicious misbhief‘in the first degree (in excess

04.03.02 Crime Categories Excluded from Felony Adminis-

- trative Recognizance Release of $5,000).

; RENNE (18) A1l other violent felony offenses.
No Class A felonies shall be eligible for any ‘ L
type of release prior to a preliminary appearance. The
duty judge may hold such a preliminary hearing, but ade-
quate notice must be provided to the Prosecuting Attorney's
Office and the arresting acency. .

(19) Attempts, solicitation or-conspiracy to commit any °
: nonreleasable offense. :

04.03.03 EXCLUSION:

Persons held for investigation of crimes listed
below will be automatically excluded from consideraticn of
Felony Administrative Recognizance Release. The procedure
for release of persons being held on investigation of these
crimes includes the review by the Recognizance Screener and
a recommendation to the duty judge. The duty judge can grant
a Recognizance Release or set bail on persons held on inves-
tigation of these (non-Class A) crimes (the name, date and
time of the authorization should be indicated in the release
document). See 04.03.06 for procedures. :

A Recognizance Re]ease shall not be made for any of the fo]]owing:

. ~where there is concern for the safety of the victim. ' ; |
2. where in the evaluation of the Recognizance Screener there appears to be -
sufficient threat of flight, or strong enough 1ikelihood of re-offense, to X

- offset community ties. B o -

3. where there is sufficient concern for the detainees mental state to cause
the -Recognizance Screener to recommend that unstructured release would be a
danger to the community and/or the detainee him/her self.

4. where there is reason to believe that the detainee is part of an organized

—

- . . : . group (shoplifting ring, etc.) and has the mobility to quickly.move from
- (1) ﬁg%ig?EQ?Tde’ including manslaughter or negligent Larea to area, o0 oot @06 N8S E1e RODTITEY To quickly. move
(2)  Any felony assault. 04.03.04  Additional Situations for Excluding Felony Administrative
(3) Any rape. v Recognizance Release o e
4 Any statutory rape, . ~The following situations will preclude authorization of Felony
(4) ,’y : ‘v‘ory TePe. | ; ‘ A4m1n1strat1ve_Recognizan;e‘Re]ease for persons who do not fall into the above
(5) Any robbery in the first or second degree. high-impact crime categories: PR : = |
(6) ‘ - - (1) The law enforcement agency's objection to ralease has not been

Any kfdnapbingﬁ‘V : ne law , ; : as. ,
R o . resolved. The reasons for such objection must be stated and should
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be related to probability of flight, re-offense or victim safety.
Verified community ties and lack of a previous failure to appear
history should be viewed as necessary to resolve a law enforcement
general concern that the detainee might not appear if released.

(2) The person is currently involved in the adjudication process for
another alleged felony offense.

(3) The person is on active parole or probation for a felony offense
in another state. : ‘

(4) The person in on active paroie or probation for a felony offense and
Adult Probation and Parole has not concurred in the release.

(5) Felony Administrative Recognizance Release will not be effected if
there are other matters which will prevent the detainee from actually
being released (e.q., out of county hold, no bail misdemeanant varrant,

etc.).
04.03.05 Felony Administrative Recognizance Re1ease'Eligibi1ity

A person who is qualified for Felony Administrative Recognizance
Release (hereafter, FARR) must have charges not falling into any of the

nineteen categories as specified in 04.03.02 and/or the five (5) situa-
tions as specified in 04.03.04, or exclusions as specified in 04.03.03.

It is the policy of the King Cbunty Jjudicial system‘that persons
held for investigation of a misdemeanor or gross misdemeanar offenses are
also included vithin FARR, o :

‘ Persons whose eligibility to FARR is not precluded by 04.03.02 and
04.03.03 or 04.03.04 would be eligible for such release without judicial
approval if that person has a verified address and a total of four (4)
points on the “Felony Recognizance Point Scale: (see Appendix).

**EXCEPTION: The only excention to the recuirement for four
R points wouTd be investigative holds for dangerous drugs in which the -
N estimated value of the dangerous drugs is under $500.00. 'In such cases,
] a verified address and/or the cooperation of a third party who will always
o know how to reach the detainee will be sufficient to authorizé release.

43

L TR TR I T e e e e T il i e
prases K : N

H

04.03.06 fNon-Hearing JudiciaTJRecqgnizance Release

*

The following instances apply to this type of Recognizance
_Release: ‘ , :

(1) Persons whose offense or circumstances make them ineligible
" for FARR release. ‘
(2) Persons who would be affected by FARR guidelines

04.03.03 Exclusion relating to the individual.

04.03;04 Situations relating to other legal proceedings
and conditions.

C]ass'A‘Felony offenses are hot‘e11gib1e for“revfew or release
by this procedure.

This procedure shall serve as the process fov a Recognizance_Screener
or attorney to appeal the results of a negative FARR evaluation.

The principal function of this release option shall be to provide persons
being heldPOn investigation of any of the offenses 1}sted in 04.03:02
(with the exception of Class A felonies) an opportunity to be considered
for a pre-charge release. ,

If théfarrestihg'dgencyfhés’objecfed to the release the Recognizance
Screener shall: -

(1) Attempt to communicate with the akféstjngfagency'to review
their reasons for objection(

n

o

) Attempt to seek the input of thg_vigtim(s)f -
4561)‘:thmUhicaie'Withhthe»desighated deputy prosegqting attorney.

s

¢

This 1:»r”-:'(')r""ﬁa:ﬁ@in’"j‘»ﬂv‘-‘iskte]"3Ph°“ek:'"“4""53.‘5"3'Sh""lﬂd'befmaﬂ";e.avval'y'lab'le to the
"duty judge". o A AR e s , |

04.03.07 - Locate New Bookiqgs_and Determinevlnyervigw Priorjty

(1) Consult 04.01.02.
)

—~
ro

Consult 04.03.02, 04.03.03, 04.03.04, 04.03.05.

04.03;C§ .'Vérifyﬁhg In?érmation

(1) Consult 04.01.04. =
(2) 7‘Attempts‘w11] be;madeyt0rverify'as;much information as po§51b1e.
; The minimum for any verification will pe_a,confyrma§1on'of, o
residence. -Efforts will be made to verify The detainee’s crimi-
~nal history. Dependingfonﬁthe_circumStancgs; Yer1f1;atqon could
- include inguiries to law enforcement agencies in other states.
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(3) In order to accurately assess eligibility for release, whether indicate‘agg reason that the QEtag"ee'ShO“]d not
it be initially by Recognizance Screeners or later by a judge, be r?leggﬁ ¢ Has that objection been removed or
the arresting officers will be required to complete a "Suspect resolyvedr.. L - -
- Information Report" (or "Superform") ‘or the "Arresting Agency - R he e e v'a-»b: o :
Detainee Information Sheet "(or ADDISY at the time of booking (4 Ha? the a;r§?t1gg agency eﬁprei;e ;g;Jeg?’°" to the
of any person on a felony investigation. The jail must be pre- re easg 07 the ]etglnee._ as Lthe opjection been
- sented with the completed form prior to accepting the person removed or resolved? '
being booked. This form can be obtajined from the detainee's : STRT ; S IRARE I .
packet to aid the screener to verify information obtained from - (5) Is there any qqest1on~a$ to the detainee's identity?
the‘1nterv1ew. ' | (6)  Are there any special conditions (e.g., no contact
04.03.09 Detainee's Criminal History Inquiry with a person or place) which are warranted to be
= — placed on a release? ’ i ~
Detainees with not more than six (6) months in at least one of , L T S S Ll
the following will require a criminal history teletype check 04.03.11 ~CP“ft Appearance and Referral to Judge
with the washington'State‘IdentifiCatign‘Center:,j~‘;%j ' ' S o : ;
. a A (1) Persons who are to be released under FARR shall agree
'(]) EmP‘°¥me"? (°"e.emP‘°¥¢”)¢~°r . ‘ to appear at thejlnitial Hearingland_Plea Calendar on
(3 Residence (one residence) - the second regular court date following arrest. The
(2) esidence -(one residence) o person will appear in courtroom #1049 at 1500 (3:00 PH)
Th )se 0F Suc] -heck is to determine whether: i hours. The arrest date shall be determined by the actual
The purpose of‘such a‘chggk‘1s‘to Tetérmjnglwhéther,?; calendar date (thus midnight cut off rather than the Jail
(1) The detainee is being truthful. S | | recap Gut off). o | o
AR s | ;i At ae - EXCEPTION: Persons released as an exception, VUCSA under $500
'(2) ‘ :Zﬁiggﬁg}"h?sigﬁ;.QFCP”atg recordﬁgf;therdeta1ngg S,A; . will not be required to appear until they have received
o R S E A a summons or warrant. No court date will be set for some
(3)  To determine if the person is ‘currently on probation or | h?14.5°‘9‘¥ on this charge. - , ;
- parole, R e ' ~ (2)  For those persons whose charge fits within the FARR ;
“ » i 1 L e "‘ V(sge_04;Q3;O41"Fg1pny Administrative Recognizance Release §
Persons who_have been residents of the state of Washington (ElTgibI1TEy") but whose interview indicates that they do |
e et Ty "do_not have a creditaiie not meet,thevmjn1muw four (4) points on the Felony Recog- |
Tovr 1T have a criminal Fistory ~ Mizance Point Scale", or that they are noted as “excepticns” é
and warrant request teietyped to the Jurisdiction ' by the Recognizance Screener, these cases will be referred A
where the detainee nost recently Tive to the appropriate Judge who'will evaluate for a bail {
‘ ) SR release.. See 04.03.06. S o }
04.03.10 Reviewing Information R e T E N e ]
T ‘Q“ (3) Persons held on investigation bookings outside FARR !
o e B gl ad ‘ guidelines who‘are_being’hg}eased,a§:&.rgsu1t of phone §
MWhen making a review regarding to Felony Administrative . contact with duty judge during non-judicial hours shall §
Recognizance Release eligibility, the following factors - . De required to execute a condition of release form and :
will be deliberated seriously: LT S be,gqven'qﬂgourt,datev1n,thewsame manneruas a person re- i
~ B ) D S leased as part of this program. The name of the judge f
(1) Is the alleged offense within the guidelines for ~ shall be indicated and documents attached and distributed |
an administrative or a judicial consultation release? o .. In the same manner as-04.05.00. S ' P
2) ' Does the detainee's ratind on ti  Felony Recnani oam e _(4)_;f; Any attampted,ye]ease_by_other;thqn duty judge shall be NS
#) Release Point Sca]z‘;eztﬂgrggrgges¥§;32¥d§§cpgn1z§nce ' - reported immediately to the Pretrial Services Unit Super- R
: ST PR T © visor. The Pretrial Services Unit Supervisor shall report @
**0ffense categories eligible for £ i fe o the.incident;tO»the:presidjng or -acting cuty judge, and W
Y S ' {9: 4Vyxfxigjb1?_f°rﬂiARP,"- g poiﬁt; . the Chief or an Assistant Chief Deputy Prosecutor. ? R
- EXCEPTION: 04.03.05 regarding investigative I I T R
oot dangerous drugs - Tl B i‘ s
(3)  Does the copy of the "Superform" or the "AADIS" R : ]




-

04.04.00

day (i.e., Monday to Friday):

DISTRIBUTION OF RECOGNIZANCE SCREENING DOCUMENTS

The Pretrial Services Unit staff has the responsibility
the following documents to the indicated no later than 0900 hours of

04.04.01

g e e S . e b 4 e e 7

to provide
each court

| _For Release

(1)

(2)

Seattle Distfict,Court;

a.
b.

c.
d.

Release Agreement (ofiginal)

Felony Administrative Recognizance Release Point

Scale (original)
Interview Form (copy)

- Copy of Superform and/or AADIS

Office of the Proschting Attorngy:

onoo

;f Ré]qase,Agreeméntj(xerox'COby)

Interview Form-(Xerox copy)
Copy of Superform and/or AADIS -

Felony Administrative Recognizance Release Point

Scale (Xerox copy)

"a.
b.

' Re1easé,Agreement‘(copy)

vPrétria]/Sefviées Unit Office:

1y

Felony Administrative Recognizance Release Point

Scale (Xerox) o B :

c. Interview Form (original plus two copies)
d.

e.

Copy of Superform and/or AADIS

© 04.05.00  CLERICAL PRocEDUREs‘

~ Pretrial Ser

‘The following clerical procedur

vices Office Assistant III: - =

. 08.05.01  General Office Duties

‘fFeJOny,Admjnistratiye,Recognjzance Release Checklist

ésvareitqibe.pErformEd by the

- PN W

- P S

- WD

DIVISION OF CORRECTIONS
PRETRIAL SERVICES UNIT

VER

Name

B/A

FELONY RECOGNIZANCE RELEASE POINT SCALE

RESIDENCE (Puget Sound Area) (Must have at least one point in this area

TN ) —

—_ PO L S

1,

g

Present residence one year or more

Present residence 6 months OR one year at present and prior address
Resided in King County area for at least last 5 years OR present
residence 3 months OR six months at present ‘and prior address

Note - Add 2 points if buying house or condominiums

FAMILY TIES

Lives with spouse/cohabitant and has contact with other family
Lives with spouse/cohabitant or parents

Lives with adult family person whom he/she gives as reference

Note - Add 1 point if hasitelephone

EMPLOYMENT (Puget Sound Area)

Present job or in school one year or more

Present job 6 months OR six months at present and prior job
Present job 3 months OR six months at present and prior job

Has present job which is still available OR unemployed 3 months or
Tess with 0 months or more on prior job OR receiving unemployment

compensation OR welfare OR supported by family OR on disability
payments,

CRIMINAL RECORD WITHIN LAST TEN YEARS

No convictions .~ . .
Serious or simple misdemeanor convictions

“~Aggravated misdemeanorfconvictions v S : v !
. One felony convictions OR two misdemeanor convictions in last year

~Two felony .convictions:

R L e S s B e e : - =3 Three or more felony convictions
e e :;f(1)‘ ‘=fThe‘Pretria]gServices Office Assistant III is responsible L e e S BT e e BT
e - for maintaining attendance record of all staff members of
~the-Unit daily in the "Attendance Report Form: (Form A=107)

»vf'théﬂlzbéduﬁt;ohe:bbinfjffém;ébbyejCatégofieS[if defendant has been
e ;_3;,‘cdnviCted~of«q:forcjb1e,fejonyi~*Murder,I &yII;jSexua]«Abuse,.* 'h :
. Kidnapping, Robbery, Arson I, Burglary I or Felonious Assault.

“T;;gnd.Smeittingisuchiform~toutheuDivi510"'SJPayPO]TfCIErkan,_ﬁf

- the appropriate bi-nonthly transmittal days. |

Stie/he will maintain office

upplies and make order when | MISCELLANEOUS -

20 -2 - Currently participating in a drug or.alcohol progra

R P 13;kﬂ’Piesén;.drugfor“algphol'abusah-_gf;;~}i{f L§;f;;,;‘ e
. Prior failure to appear on PR or Supervised Release ' .
o Prior willful ; re to appear . . oo
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-Consultant -~ : ; Baltimore Police Department EE
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Manager, Quality Systems - w2 U.S-Marshal
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