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PREFACE

This report was prepared by Bernard Gilman, AlBert J. Meehan,
Carol Rosensweig and Roger D. Purdy. The research described in this
Teport was prepared under Grant JN-AX-0008 from the Office of Juvenile
Justice and Delinquency Prevention, Office of Justice Assistance, U.S.
Department of Justice. Points of view and recomendations in this
report are those of the authors and do not necessarily revresent the
official position or policies of the U.S. Department of Justice,

Preceding page blank
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[, INTRODUCTION

From December 1980 to DecembBer 1981, the Center for Criminal Justice
of the Boston University School of Law worked with the Belmont Police
Department to develop policies relating to the police handling of
juveniles. The project was designed to examine the relevance of national
juvenile justice standards for the police and to formulate recommendations
that consider the standards and local problems and needs,

To achieve this goal, research was undertaken to specify the nature
of juvenile problems in Belmont, to describe the current police organization
and response to these problems, and to observe how other youth-serving
agencies relate to the police. Project staff reviewed the statutory and
constitutional issues relevant to processing juveniles through the
juvenile justice system, and analyzed data to determine current police
practices. Data were collected from the police, courts, probation and
schools. (It should be noted that all persons working on this study
signed a '"confidentiality agreement' in accordance with federal regulation
§524(a) of the Omnibus Crime Control Act.)

The final products of this study are this report to the Belmont
Police Department, a manual of police procedures for handling juveniles

and legal commentaries. The report and the manual both contain policy
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< J: - recommendations.‘1 Adopticn of these recommendations should help improve
- ‘«‘" i the performance of the Belmont Police Department's %andling of juveniles.

" "PROJECT "HISTORY

{
) L]
f—""

1

- In 1978, the National Institute for Juvenile Justice and Delinquency

":g = Prevention awarded the Center for Criminal Justice of the Boston Univer-
sity School of Law a grant to study the Stamford (Connecticut] Police

E ) Department and the Boston Police Department to assess national standards

relating to the police handling of juveniles and to make appropriate

ﬁﬂ recommendations to the departments. The grant was continued in September

===
A
|1

1980 to enable the Center to implement the recommendations made to the

Stamford Police Department and to replicate the study in two other

.

i[ The Belmont Board of Selectmen voted to endorse and have the Town

commumities.

I | el
P i

participate in the project on December 8, 1988. Project work Began

_\ll - immediately.
] TASK. FORCES
_J! _ Early in the study the Center asked selected Arlington and Belmont

persomnel to participate in a joint police task force. We also asked

i‘; ’;
)y

1'l‘hese findings and recommendations are part of a study the Center for
Criminal Justice conducted in four sites. The other commmities are:
Charlestown, Arlington and Stamford, CT. Research similar to that done
in Belmont was conducted in Charlestown and Stamford from October 1978
through November 1980. Arlington was studied in the same time period
as Belmont.
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various Belmont citizens and representatives of juvenile agencies to
form a citizen task force. Both groups were to advise Stafmeaﬁﬁers;
help staff members gain access to data; and formulate policy*reéqmmendations.

The citizen task force consisted of the following persons:  Dalton
Avery, Cecily Feldman, Julie Goetze, Walter Gormley, Ricﬁard‘Gfeene;

Dan Jenkins, Barbara Jenkins, Doris Milligan and Jack Nommile. Center
staff met with the group in Februsry to discuss the citizens® perceptions
of the Belmont Police Department‘s handling of juveniles and to .obtain
suggestions of priority issues for study,

The joint police task force met in February 1981, MemberS'pquided
their own assessiient of their commmity's juvenile problems and discussed
similarities and differences in each department’s approach to issues
involving young people. Thereafter, project st%ff also met regularly
with Belmont police officers to discuss the progress of the study and

drafts of the procedures manual.

COURT DATA
From January to July 1981, project staff spent 23 days observing

the juvenile session of the Middlesex Coumty District Court Department

of the Trial Court Cambridge Division. On average two staff members

were present each day, attending clerk's hearings as well as juvenile
sessions. . The total number of cases observed was 192; 6 of those involved
Belmont juveniles. The staff also interviewed various court personnel,
including Justices Jackson and Nixon, probation officers; clerks, and

assistant District Attorneys.
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In order to compile more Complete statistical data, we reviewed,
coded and analyzed two years of probation records. THis made.it possible
to track selected cases from initial police involvement to court

dispcsition.

POLICE DATA

Project staff coded and analyzed incident/arrest reports and FIO's

on juveniles in Belmont for the past three years (1979 th:rngh 1981].
The police records were matched with correspoﬁding court data to develop
a complete picture of the processing of a juvenile through the jixvenile

justice system.

Field observations of police contacts with jﬁvenile‘s were also an
important aspect of our collection of police data, Project staff rode with
Belmont police officers approximately 125 Eours; fram March to early July.
Most of the ride-alongs took place during weekend nights (when most police

contact with juveniles occurred) and in four to five hour periods,

SCHOOL PERSONNEL

The project staff met with various officials of Belmont High School
on three occasions. Discussions focused on student problems in the

schools and the police/school relationship.

RECOMMENDATIONS § MANUAL

Based upon the information gathered from police and court records,

interviews, and field observations, staff members prepared preliminary
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recommendations on various issues iImyolved in the police handling of
juveniles in Belmont. These were distributed to police officers in
November 1981.

Legal research for the procedures mamual consisted of an examination
of relevant scholarly literature and national standards, as well:as
mumnicipal ordinances and state statutes. We also reviewed state and
federal case law affecting police practices., which provided the

foundation for the manual and commentaries.
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1I. FINDINGS AND RECOMENDATIONS

A. ROLE OF JUVENILE OFFICERS

The Belmont Police Department has a total of 63 sworn officers.

In the patrol division there are 43 patrol officers and 9 superior
officers (five sergeants and four lieutenants). A lieutenant commands
the patrol division. The Detective Bureau consists of two full-time
detectives assigned to work days and one detective who works nights.
A lieutenant heads the Detective Bureau and is the police prosecutor.
The Department has one captain who oversees all operations. There is
also one sergeant assigned as an administrative aide to the Chief.

When this study began in November 1980, one officer assigned to the
Detective Bureau did juvenile investigations when time permitted, After
the appointment of a new chief, this officer and two patrol officers
were assigned to an autonomous juvenile bureau. The patrol officers,
given the title inspector, split their time between the patrol division
(working nights) and the Juvenile Bureau (working certain days). During
our study, these officers also rode with the night inspector on some
weeknights. On weekends and nights, these officers were in uniform
and their time was divided among juvenile and patrol wotk. Thus the
Juvenile Bureau is an autonomous unit But the head of Operations can

exercise some control over its personnel.

B
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The Department is not oriented to writing incident reports on the
minor.incidents that comprise the bulk of police work in Belmont and that
most often involve juveniles. (While some police departments require
officers to write an incident report for all calls for service and other
contacts initiated '"on view,'" Belmont requires reports for all arrests,
Part I crimes and same Part IT crimes. The remaining incidents-are
'hlottered.) In the absence of written incident reports, thé juyenile
officers rely on other written sources of information; e.g. dispatcher's
incident cards and FIO's (discussed bélow)_, to follow up an incident,

The information about the activities of juveniles in these records is

not detailed, yet these records form the basis for the juvenile officers®
decisions whether to proceed with a case beyond, of course, contacting

the responding officer to get more information. For example., upon reading
a FIO, a juvenile officer may request an incident report from that
officer if more information is needed.

The flow of records about juveniles through the Department does
not always lead to the involvement of juvenile officers. For example',
while all FIO's, dispatcher cards, incident cards, incident reports and
arrest reports on juveniles are turned over to the juvenile officers,
there is some evidence to suggest that juvenile officers do not get the
serious cases involving juveniles (e.g., burglaries), Part of this may
be explained by the fact that the original suspect is not a juvenile or
there may be no suspect and the Detective Bureau routinely handles such

cases. This may also be explained by the low overall rate of serious

s i Sz,
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crime in Belmont which. affords detectives the opportunity to spend time
investigating incidents that in other police departments would be
routinely handed over to the juvenile officers. See Tdbles 1 and 2‘2

At the beginning of this study, when a juvenile was arrested by a
patrol officer in the evening, a juvenile officer was not involved in the
processing of the arrest unless he was the arresting officer. Theé juvenile
was bocked, parents or guardians were called and the juvenile was usually
released to their cutody. A juvenile officer usually learned about such
arrests by reading the report that was passed upstairs, reviewing the
blotter or hearing about it from other officers. We have been informed
that it is now departmental policy that an on-duty juvenile officer be
called after a juvenile is arrested.

The impression created by records of arrests and court appearances
suggest there are very few juvénile problems in Belmont. (See Table 3.)
However, our field observations, FIO reports, and discussions with
citizens suggest that juveniles occupy a disproportionate amount of
police time and are viewed by the public as a source of many problems.

The impression of the towns-people that juveniles are involved in much
delinquent activity may be based on the high visibility of juveniles and
the nuisance-type behavior in which they may be involved, In addition,
the arrest and court appearance figures do not accurately reflect police

time spent handling juveniles because patrol and juvenile officers rely

V)
A1l tables appear in Appendix A,
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on informal means of resqlution that do not create arrest or court

records. For example, an officer may refer the juvenile to an agency

or bring the juvenile before the ccuit at a clerk's hearing. None of

these alternatives will appear on the records we have gathered. |
Additionally, letters of warning, meetings with parents/guardians and T

other approaches leave few records, although these activities are relected

in the juvenile officers’'. monthly reports. 4

Recommeéndations

r_"

1. If the present arrangement of having a juvenile officer

L available during the evening hours continues, the Belmont Police

iz

1
I~ g - L -3 =3 - B

Department should continue the policy of calling a juvenile officer
whenever a juvenile is arrested. The juvenile officer should contact
the parent or guardian, £ill out the appropriate forms and be available
to discuss court procedures with the juvenile and the parent/guardian.

2. The Department should consider revising the types of incidents

'

involving juveniles for which patrol officers write incident reports.
- The current system of blottering most:incidents or only writing FIO's
fosters a reliance on records that are abbreviated versions of the
incident. If most of these incidents were really trivial incidents,
then blottering them would make sense. However, our analysis of FIO's

indicates that there were incidents where a more detailed report could

. have been filed and passed along to the juvenile officers.3 (See Table 4.) :
3 e ees . - s . B

- For example, individuals are listed as being suspected of committing serious ;
crimes (e.g., B § E's, assaults], yet no grounds for such.suspicion are )
presented. In addition, observed violations of the law (e.g,, possession .

of alcohol, unregistered minibikes) are also recorded on these forms
without reéference to the officers' intervention.
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We see several benefits to implementing this recommendation:

a'

3.

patrol officers would have to become more imvolved
in the preliminary investigation of an incident and
thus be in a better position to assess the nature
of the problem and the roles of the various
participants;

patrol officers would be more accountable for the
time they spend handling juvenile problems;

the incident reports would provide juvenile officers
with a better basis for deciding the appropriate
intervention in and resolution of the problem; and

the record that is generated on any particular
juvenile would be an accurate account of the
police and juvenile's involvement.

Juvenile officers should receive cases involving juveniles

regardless of their “seriousness" (i.e., whether the offense is a felony

or an adult is involved). To prevent cases fram being channeled to the

Detective Bureau, all reports of an incident known to involve a juvenile

should be referred directly to a juvenile officer.

4. The present arrangement of the Juvenile Bureau being under the

direct command of the Captain should be used to create more autonomy

for juvenile officers.
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B. PROSECUTION OF JUVENILE CASES

In the past; police officers played a more active role in'proéecuting
juvenile cases. During owr study we observed that the work of assistant
district attorneys in the juvenile sessions was hampered by a lack of
commmication and by occasional failures to coordinate prosecutions with
police personnel from the Arlington, Belmont and Cambridge police departments,
which are in the court's jurisdiction,

At present, the prosecution of delinquency cases falls under the
supervision of a lieutenant who heads the Detective Bureau and is in
charge of prosecutions. Requests for camplaints go to the lieutenant.

The Juvenile Bureau does not maintain a file of requests for camplaints

against juveniles.

Recommendations

1. A juvenile officer should be given the responsibility of prose-
cuting all juvenile cases. This assignment may rotate among members of
the unit. This officer would also oversee the filing of complaints,
the diversion of juveniles, the decision to issue complaints or seek a
clerk's hearing, the provision of adequate information to prosecution,
and arranging the attendance of witnesses in court. Having a juvenile

police prosecutor would not require much effort on the part of the

Department. The time committment would seem to Be minimal. Cases can =
be (and usually are) arranged so that all the Belmont cases come before

the court on the same morning each week. The benefits of this arrangement ~
are: -
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a. Juvenile officers would handle cases tha& might
not otherwise lead to their involvement.

Yl

' :

E b. Juvenile cfficers would have more autonomy in

l matters involving juveniles,”

-

[ c. Juvenile officers would have more contact with

court procedures and services that are

- _] specifically designed for juveniles,

I 2. A file containing all the “complaints requested’™ and the

"complaints sought'' should be created. It would reveal which complaints

were requested and which complaints went forward.

oy
—

! j
i . ’
i o |

|

4For example, an arrest leading to camplaints being sought in court
need not involve a juvenile officer. In these instances, the

court prosecutor handles the case and the juvenile officer receives
the papers documenting the incident. The juvenile officers may have
no contact with the juvenile.

L
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C. LETTERS OF WARNING

The Belmont Police Department sends out letters of warning.
Letters may be sent to the parent or guardian because a juvenile has
allegedly camnitted a delinquent or a non-delinquent act, See Table S.
No copies of letters that have been sent were kept on file when this

study began, only a notation that a letter was sent was made on a FIO.

Recommendations

1. Copies of letters of warning documenting the handling of a
juvenile's case should be retained by the Department.

2. There should be guidelines as to when to send a letter, MNe
believe only letters alleging delinquent acts should be sent. See the
attgdled letter. If letters are sent, they should be the result of an
5.11ciéent report, not sketchy information contained in a FIO.. Nhen the
parents are subsequently contacted and the situation is discussed, the
juvenile officer should file a supplementary report of that discussion.
Such a record may prove useful in future contacts with the juvenile or
the parents.

3. To ensure that the parent/guardian rather than the juvenile
receives the letter, the letter should request that the parent/guardian
contact a juvenile police officer. If that is not done, the officer
should telephone the parent/guardian. A visit by a uniformed officer
or an officer in a marked car is probably more intrusive and threatening

than is necessary.
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LETTER OF WARNING

Dear Parent/Guardian:

On (date) your child, (name), was observed by (officer/civilian)
to be (offense) at (location].. This act is -in violation of. (statute/
by-law). Attached is a copy of the statement made by your child
acknowledging his/her presence.

Because your child has no prior record with the Belmont Police
Department, this letter will serve as a warning to you and him/her that
if he/she is involved in any trouble in the future, he/she will be’
processed formally through the juvenile justice system. The"law .requires
that parents or guardians exercise reasonable diligence in the control
of their children to prevent neglect or delinquency. Your cooperation
is essential to prevent a repetition of such conduct. '

This letter of warning will be placed on file in the Belmont -
Police Department where it will remain for the next 17 months, or .
until your child reaches age 17, whichever is first. If your child
does not get into any further trouble during that time, letter. .
will Be destroyed. If your child does get into trouble during that
time, a juvenile or patrol officer will bBe authiorized to institute .
formal charges against your child for any further violations of the law,

If you require any assistance, please feel free to visit or call™

this office. An officer fram the. Belmont Police Department will contact
you to ensure that you received this letter,

ACKNOWLEDGEMENT

I, (juvenile's name), acknowledge that on (date) at @:J'J'Ilel; T
was (location). There I was stopped by (officer‘s name).

Signed:
Officer:

Date and Time:
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D, SCHOOLS

Juvenile officers routinely visit the Belmont High School and have
created a visible police presence in the school. Little time is spent

in the middle school.

‘Recommendations

1. It should be emphasized that the police should not be in the
schools for other than legitimate police business, including conducting
educational programs. The police should not have access to a student's
records Or be privy to disciplinary proceedings. The police should be
involved in discipline only as a result of a call for service because
a student is acting in an allegedly delinquent manner, When the police
inform school officials of a student's alleged delinquent act, the schgol‘s
disciplinary actions should not Be part of the police record, It is -
sufficient to note on an FIO that the matter was referred to school officials.

2. The police should not question juveniles in school unless there
are exigent circumstances (i.e., it is necessary to question the juvenile
to prevent danger to any person or flight from the jurisdiction hy a person
who is reasonably believed to have committed a serious crime or destruction .
of evidence) or a student is a victim of a crime.

5. If the police observe an incident on school grounds that gives
probable cause to arrest, the police should realize they have the option
of arresting regardless of the fact that the incident took place on school

property. If non-students are present on school property and they have
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been asked to leave by school officials in the presence of an officer,

the police can arrest those persons for trespassing.

N
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E. FIO's

Field interrogation and/or observation cards (FIO's) were first
used in the Belmont Police Department in 197Q. The cards were adapted
fram the cards used hy the Boston Police Department. The cards are used
to tally monthly statistics on police contacts with juveniles and are
the basis for sending letters of warning to parents about the behavior
of their children. Current FIO's do not duplicate arrest rec:ord.s..5

There are no clear guidelines for using FIO's. Officers may report
infractions of the law or suspicious activity even if officers take no
action. (It is important to stress that the types of infractions reported
are not major crimes, i.e., Part I felonies.) Considerable non-arrest
information is collected on juveniles in situations in which it is clear
an arrest may be made (e.g., riding an unlicensed/unregistered mini bike).
(Tables 4 and 6 show the activities for which FIO's were written and the
age of juveniles on whom FIO's were written.) In some instances, the
information written on FIO's does not record a legal violation or a
suspected violation (e.g., hanging out on cormers). In addition, police
FIO's record information regarding punishment for school infractions
(e.g., suspensions for marijuana). The quality of the intelligence
data contained in some FIO's is questionable; in others a report might
be a better form of communication.

Forty officers wrote FIO's. At least one of these officers was

an auxiliary.

SOnl 4 of the 39 arrests we recorded for 1979-1980 were duplicated
on FIO's.
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Recommendations

1. Police should only use FIO's for legitimate police purposes
i.e., to record observations or intelligence linking specific persons
and specific suspected offenses. Moreover, FIO's should be based on some
credible basis and should clearly explain the basis for the suspicion.
Merely stating 'X is suspected of B § E' is not enough., FIO®s should
not be used to accumulate unofficial records on juveniles. Any FIO
that does not state a reason for the report, the age of the person, the
officer's name and the date should not be filed.

2. Information regarding school discipline should not be recorded
other than to note that the juvenile has been turned over to school
officials for disciplinary purposes.

3. In the absence of written guidelines on the use of FIO's,
auxiliaries should not be authorized to collect such. information unless
the FIO is requested by a sworn officer. The officer who requests that
the FIO be written should be noted on the report. Auxiliaries should
be informed of all findings and recommendations of this studyj they
should be given copies of the police handling of juveniles procedures

manual. (See Recammendation H.)

4. A blotter system and contact cards should be adopted to facilitate

retrieving records and reports. The blotter would list all incidents
reported to and investigated by the juvenile bureau. It would note the
type of report (e.g., FIO) that initiated an investigation. The number
of the report written after a contact (e.g., letter of warning) could

be written on the contact card. See the attached.

@



SAMPLE CONTACT CARD

(FRONT SIDE)
NAME : DOR:
ADDRESS::
SCHOOL HOME TEL:
DATE INCIDENT INCIDENT STATUS CASE DISPOSITION
REPORT # SIVIW{I O
(BACK SIDE)
FATHER MOTHER
ADDRESS ADDRESS
TEL: TEL:
LEGAL GUARDIAN
INFCRMATION RELEASED
DATE INFORMATION AGENCY/NAME REASON
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F. POLICE RESPONSE TO GROUPS OF YOUTHS

The police often respond to groups of juveniles they observe or
to calls regarding groups of juveniles by ordering the groups to disperse.
m%WLtMsmwmmismtmmﬁmm;uﬂm&oﬁkasmu,%mdﬂh
in on-view situations, ignore the group or merely instruct the juveniles
to remain quiet. On some occasions, repeated citizen complaints about
juveniles resulted in orders at roll call to move all juveniles hanging

out. Most officers did not enjoy this task, realizing that the juveniles

were not doing anything illegal.

Recommendations

1. Tt should be emphasized to the police and to the citizens of
Belmont that the police should have legal justification for moving
juveniles. (Loud noise is such a justification.}

2. If callers complain that juveniles are noisy, but the police are
not witness to any disturbance, the police should inform the citizens of
their right to file a complaint against the juveniles. The citizens
should also be informed of the probability of the issuance of such a
complaint. The police should take a similar tack with anonymous callers,

3. The officers should not disperse or move groups of juveniles
unless the juveniles appear to be cammitting some offense. Park curfew
violations, excessive noise amounting to a disturbance of the peace, or
other violations may justify police intervention, But where no offense

is committed the police should not intervene.
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G. DIVERSION

The district court has a program to divert arrested juveniles at
intake., When a police officer requests that a complaint issue (usually
through the police prosecutor), the request is sent to the probation
office. The probation office then determines, based on written guide-
lines, whether the juvenile is eligible for the program. If the juvenile
is eligible, the juveniles autamatically is placed in the program.
However, a police officer can recommend that a juvenile not be diverted
and it appears that probation will accede to that recammendation.

Ten of the 35 arrested juveniles on whom we have information were

referred to the court's intake program in 1979 and 1980, See Table 7.

Recommendation

Perhaps the decision to divert a juvenile should be the responsibility
of the juvenile police-prosecutor, if such a position were created, If
it is the police responsibility to screen, there should be clearly

enunciated guidelines upon which the police can base their decisions.

A

“



g

-23-

H. POLICE PROCEDURES MANUAL FOR HANDLING JUVENILES

"Police Procedures for Handling Juveniles' was prepared By projéct
staff as part of our study. The purpose of the manual is to provide
guidelines for police officers in the exercise of discretion when handling
juveniles. The manual is based on state and federal statutory and case
law. National standards were also considered. Its adoption would not
necessarily change current practice.

Several drafts of the manual were prepared and discussed with

Belmont police officers.

Recommendation

We urge the Belmont Police Department to adopt the manual as &
formal policy statement and distribute it to all officers, including
auxiliary police officers. The manual will be especially helpful for
training new officers.6

It is important that the Department articulate its policy concerning
juveniles to ensure consistency. Adherence to enunciated procedures
should reduce the risk of individual officer liability in a civil action
arising out of official police conduct. Procedural consistency will

also increase the probability of successful prosecutions when

prosecution is warranted.

6An officer, preferably one with legal training or experience, should Q‘

be designated as the Department's training officer. The officer should
be responsible for assembling and disseminating legal and training
materials as they become available., That officer would also take
responsibility for organizing in-service training.
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I. PHYSICAL SPACE AND THE DYS CELL

In general, the first floor area, although large, is not designed
for routine police work (i.e., questioning or detaining juvenile suspects),
The current cell, while approved by the DYS, is too public. Procedures
for processing juveniles who are detained and a more private quarter
for detaining juveniles should he developed (e.g., using the matrons room

for detention).
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APPENDIX A
TABLES

List of Tables:

Table 1: Arrests of Juveniles in Belmont by Offense (First Charge):
1979-1980. '

Table 2: Arrests of Juveniles in Belmont By Residence: 31979-1980,

Table 3: MNumber of Juvenile Cases Observed in District Court
By City or Town of Arrest; Jamuary 1981 to July 1981,

Table 4: FIO's and Number of Juveniles By Type of Activity
Recorded: 1979-1981.

Table 5: Police Action Reported on FIO's: 1979-1981.

Tahle 6: Number FIO's Written by the Belmont Police Department
By Age of Suspect: 1979-1981.

Table 7: Court Disposition of Juveniles Arrested in Belmont: 1979-80.
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Table 1
Arrests of Juveniles in Belmont by Offense (First Charge):
1979-1980
Offense Number Percent
Motor Vehicle Offenses 7 18.0
Liquor Laws 5 12.8
Disturbances® 3 7.7
By-Laws 1 2.6
Marijuana 3 7.7
Vandalism** 3 7.7
Larceny 10 25.6
Breaking and Entering 3 7.7
Robbery and Assault 2 5.1
CHINS 2 5.1
Total 39 100.0

Note: Thirty four juveniles
were arrested twice.

was missing.

* Includes disorderly conduct, affray, etc.

were arrested one time; five
Information on one juvenile

%% Tncludes throwing missiles, destruction of property,

etc.
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" Table 2

Arrests of Juveniles in Belmont By Residence: 1979-1980

Offense o Resident Non-Resident
Number Percent  Number Percent
Motor Vehicle 2 10.5 4 25.0
Liquor Laws 2 10.5 1 6.3
Disturbances 1 5.3 . 2 "12.5
By-Laws 0 0.0 1 6.3
Marijuana 1 5.3 2 12.5
Vandalism 3 15.8 0 0.0
Larceny 6 31.5 '25.0
Breaking and Entering 1 5.3 2 12.5
Robbery § Assault 1 5.3 0 0.0
CHINS 2 10.5 0 0.0

Total ) 19 100.0 16 100.0
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Table 3

Mumber of Juvenile Cases Observed in District
Court by City or Town of Arrest: January
1981 to July 1981

Cases
City/Town Number Percent
Cambridge 103 66.4
Arlington 46 29.7
Belmont 6 3.9
Total 155 100.0

Note: Datz " are based on 23 days of court
observations in East Cambridge Dis-
trict Court and include delinquency,
CHINS and care protection proceedings.
The place of arrest for 37 additiocnal
cases was not recorded. Cross checks
with arrest and court records suggest
that these are Cambridge cases.
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Table 4
FIO's and Number of Juveniles By Type of Activity Recorded: 1979-1981

FIO's Juveniles

Activity Number Percent Number Percent
Alcohol/Drug Related 81 27.6 65 27.6
Hanging Out/Loitering* 51 17.4 45 19.1
Fireworks 30 10.2 24 10.2
Vandalism 32 10.9 24 10.2
Trespassing 28 9.6 25 10.6
Suspected of or Near Crime - 21 7.2 18 7.6
Motor Vehicles 15 5.1 11 4.7
School Suspensions 8 2.7 6 2.4
Weapons 4 1.4 1 0.4
Other** 9 3.1 8 3.4
No reason/unclear 14 4.8 9 3.8
Total 293 "100.0 236 100.0

* Includes seven reports of swimming in reservoir.

**  Includes runaway (1).
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Table 6

Number FIO's Written by the Belmont Police

Department by Age of Suspect: 1979-
1981*

Age Number** Percent
8 1 0.4
9 4 1.5

10 5 1.9

11 5 1.9

12 14 A

13 17 6.6

14 49 18.9

15 53 20.5

16 94 36.3

17 13 5.0

18#%% 2 0.8

19*#&* 2 0.8

Total 259 100.0

* January 1, 1979 to August 31, 1981.

*%*  Number of FIO's missing age of
pect = 36.

Sus-

*%%  Adults who had FIO's as juveniles.




Court Disposition of Juveniles Arrested in Belmont:

Table 7

1979-80

Court Disposition- -

Offense Intake Dismissed Probation DYS
N % N % - N % N % N %

Motor Vehicle 2 20.0 0 0.0 2 13,3 1 20.0 2 50.0
Liquor Laws 4 40.0 0 0.0 0 0.0 1 20.0 0 0.0
Disturbances 1 10.0 0 0.0 13,3 0 0,0 0 a,0
By-Laws 1 10.0 0 0.0 0 0.0 0 0.0 0 0,0
Marijuana 2 20,0 0 0.0 0 a,0 0 a,0 0 0,0
Vandalism 0 0.0 0 0.0 3 20,0 0 0.0 0 0.0
Larceny 0 0.0 1 100.0 5 33.4 3 60.0 0 0.0
Breaking § Entering 0 0.0 0 0.0 1 6.7 0 0,0 2 50,0
Robbery § Assault 0 0.0 0 0.0 2 13,3 0 0.0 0 0.0
Total 10 100.0 1 100.0 15 100.0 5 ‘100,0 _ \4‘ o .1(‘)0\.\0
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PREFACE

These legal guidelines were prepared by the staff of the
center for Criminal Justice of the Boston University School of
Law under the direction of Carol Rosensweig and Roger D. Purdy.

Research for this volume was funded by Grant JIN-AX-0008
from the Office of Juvenile Justice and Delinquency Prevention,
office of Justice Assistance, United States Department of Jus-
tice. Points of view or opinions stated in this document are
those of the authors and do not necessarily represent the offi-
cial positiom or policies of the U.S. Department of Justice.
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INTRODUCTION

Police officers are authorized and encouraged to use the
least restrictive or least coercive alternative, when appropri-
ate, in dealing with juveniles. This policy of employing only
as much coercive action as the situation requires may influence
your decision whether to intervene or the course of action you
will take when you do intervene. The following paragraphs are
designed to acquaint you with the general concept of the least
restrictive alternative. As you read further in the manual,
you should note that each section discusses the least restric-
tive or least coercive option for that kind of contact with
Juveniles, and the situations in which you should exercise that
option.

There may be circumstances in which a juvenile has com-
mitted an offense, but arrest is not the sppropriaste soluticn.
After considering the age of the juvenile, the seriousness of
the offense, the role of the juvenile (observer or partici-
pant), and whether the Juvenile has had any previous contact
with the police, you may decide a reprimand or warning will be
sufficient. You may also advise the juvenile and his or her
parent or guardian to seek treatment or counseling. However,
you cannot force anyone to accept treatment, and should not
threaten arrest if he or she does not choose to follow your
advice.. (See PART FIVE: ARREST.)

Beyond what is minimally required by a particular statute,
you should choose among options available, keeping in mind the
goal of achieving desired results through use of the least re-
strictive or least coercive alternative.

[P p—
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PART ONE: DEFINITIONS
100. Juvenile:

Any person under seventeen years of age.

101. Delinquent Child:

A juvenile between seven and seventeen who violates any
city ordinance or town by-law or who commits any offense
against a law of the Cammonwealth (M.G.L. c.119 §52).

102. Felony:

A crime punishable by death or impriserment in the state
prison. All other crimes are misdemeanors (M.G.L. ¢.274 §1).

103, Misdemeanor:

See Section 102 above.

104. Reasonable Suspicion:

Reasongble suspicion is a standard applied to determine
whether a police officer is justified in making an instrusion
into an area protected by the Fourth Amendment to the U.S. Con-
stitution. The test is whether a reasonably prudent person
under the described circumstances would be warranted in believ-
ing that a delinquent act has been, is being, or s about to be
committed. Reasonable suspicion must, be based con specific
facts that leed to a conclusion that a particular situation
exists. Hunches are not sufficient. This standard is applied
to stop or frisk situstions.

Preceding page blank
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105. Probable Cause:

Probable cause is a stricter standard than that of reason-
able suspicion. The facts must be so strong that a neutral
magistrate will conclude that a certain situation exists. This
standard is applied to arrest or search situations.

106. Frisk:

A frisk or pat-down is a reasonable search for weapons.
The purpose of a frisk is police protection. Thus, a frisk is
limited to places in which a weapon can be concealed and to
which a person has immediate access. A person may be asked to
remove bulky cuter gamments in the course of a frisk. A knap-
sack may be felt if a police officer reasonably believes it may
contain a weapon and it 1is within reach of a suspect. It is
not necessary to have a search warrant to frisk as it is not
deemed to be as intrusive as a full-fledged search. A frisk
will be upheld upon a showing of reasonable suspicion.

107. Child in Need of Services (CHINS):

A juvenile below the age of seventeen who persistently runs
away fram the home of his parents or legal guardian, or persis-
tently refuses to obey the lawful and reasonable commands of
his parents or legal guardian, thereby resulting in said par-
ent's or guardian's inability to adequately care for and pro-
tect said child, or a child between the ages of six and sixteen
who persistently and willfully fails to attend school or per-
sistently violates the lawful and reasonable regulations of his
school (M.G.L. c.119 §21).
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PART TWO: STOP, THRESHOLD INQUIRY AND FRISK

200. Introduction

A "stop"~--on the street, in a car or in a public place such
as a park or playground--is one of the most common kinds of
contact you will have with juveniles. You may use a stop when
you have a "reasonable suspicion" (as discussed above), which
is less than the "probable cause" you need for an arrest.
Therefore, you can use a stop in many situations as an investi-
gative tool or to prevent delinquent behavior. Nevertheless, a
stop is a selzure to which Fourth Amendment restrictions apply.
Therefore, you must be very careful to make sure you have facts
sufficient to justify a stop, and that you conduct the stop in
a reasonable manner. When you are dealing with a juvenile you
should be especially careful, because the child's age, size,
strength and maturity may be weighed in detemmining the reason-
ableness of a stop and frisk. The fact that the person you
stop is a juvenile may also affect decisions regarding the
reasonableness of your suspiclons, the reasonableness of the
method used to detain, whether your threshold questioning was
actually a custodial Interrogation, and the validity of any
consent given,

201. When to Conduct a Stop and Threshold Inguiry

You may stop a juvenile and engage the juvenile in a thres-
hold inquiry whenever you have a "reasonable suspicion" that
the juvenile has engaged in, is engaging in, or is about to en-
gage in delinquent behavior. Massachusetts law authorizes po-
lice officers to stop, detain, frisk and engage in a threshold
inquiry any person reasonably suspected of criminal activity
who 1is "abroad.® As long as you have a reasonable suspicion,
you may stop a juvenile on the street, in a store, in an auto,
or any place you have a right to be. Reasonable suspicion
exists when you, as a knowledgeable, trained, and cautious of-
ficer using good common sense, drawing upon your oOwn personal
observations, knowledge and experience, reach a reasonable con-

5
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clusion that the juvenile has committed delinquent acts, is now
committing delinquent acts, or is sbout to do so. Your conclu-
sion may be based upon any behavior you observe, any reliable
report you have, your past experience in detecting delinguency,
and any other observable facts. An anonymous tip, report from
a very young child or information from a questionable source
should be corroborated by information from a better source or
your own observations before you make the stop.

You should stop and question a juvenile if you have reason-
able suspicion as discussed above and you feel that a stop and
threshold inquiry will serve one of the following purposes:

a. to develop further evidence or information useful to es-
tablish probable cause for an arrest at that or a later
time, or to clear the juvenile;

b. to obtain information (usually relating to identity, ad-
dress, etc.) to enable you or another person to file a
delinquency or CHINS complaint;

c. to gather information about the juvenile and the possi-
ble delinquency to further your investigation; or

d. to prevent comission of a delimquent ect or acts.
Examples

1. It is 10:30 PM. You are in plain clothes
in an uwmarked car near a bus stop, the
scene of a recent number of handbag
snatches. The streets are deserted. You
pass by iwo teenagers you do not recog-
nize standing in the drugstore doorway.
You suspect they may be waiting for a
victim. You decide to observe them for
awhile to see if snything happens. You
observe them for 15 minutes and notice
them walking up and down the street,
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watching the bus stop. When a couple
exits fram a bus, the youths confer but
do not go toward the couple. You now
choose to exercise your power to stop and
detain them for investigative question-

ing.

2. While driving on an overpass, you observe
two youths walking down the side of a
street near Route 2. They are carrying
large objects that look like rocks, and
seem to be Intoxicated. Recently there
have been problems with youths hanging
out in the woods nearby and throwing
rocks at the cars below this overpass.
You have reasonable suspicion to stop
them and conduct a threshold inquiry.

202. Conducting a Stop

A court is likely to view most Juveniles as easy to per-
suade ar coerce, and not as a serious threat to you or others.
Therefore, when conducting a stop you should try to be as non-
coercive as possible, to avoid use of physical and verbal
force, and to detain the Juvenile for as short a time as
possible.

?

when you stop a juvenile you should request the juvenile to
stay and answer a few questions. You should state you are a
police officer and show some identification as soon as possi-
ble, unless your uniform makes your status clear. This should
help obtain coocperation and will avoid the appearance of coer-
cive subterfuge. It is important to state that the juvenile is
not under arrest but that you would like to ask a few ques-
tions. You should then caomplete your threshold inquiry as
quickly as possible, :



It is best to avoid use of any physical restraint or force
beyond the initial command or request that the person stop or
come over to you. If you reasonably suspect delinguent behav-
ior, you may use reasonable force to detain a juvenile who re-
fuses to remain. Reasonable force is the minimum amount of
force necessary to ensure that the juvenile remains. For exam-
ple, you may state your authority and command the juvenile to
remain, you may stand in such a way as to block the juvenile's
exit, or, if necessary, you may place your hands on the juve-
nile or place the juvenile in the cruiser,

You should usually stop and question a juvenile where you
find the juvenile. You may ask the juvenile to sccompany you
to the cruiser while you check identification, call the sta-
tion, or call the juvenile's parents. If the stop scene pre-
sents a danger to you or the juvenile because of a hostile
crowd or dangerous envirorment, you may choose to move the
juvenile a short distance to a safe place.

Once you have stopped the juvenile, you may conduct a frisk
or quick pat-down search if you have reason to suspect the
child may have a concealed weapon. (See Section 204.)

Example

You are on patrol in the early hours of the
morning. While walking by the all night
donut shop, the scene of a recent series of
muggings, you see a youth running from the
store's parking lot, You stop him and ask
what he is doing. Suddenly a large group of
youths surrounds you and starts jeering.
You decide that you cannot continue ques-
tioning the suspect there without provoking
further hostility. You request that he walk
down the street with you so that you may ask
him a few questions. To ensure that the
moving of the suspect is not viewed later as
an arrest, you should make it clear to him
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that he is not under arrest and that you
merely want to ask him a few questions.

203. Conducting a Threshold Inguiry

Once you have stopped the juvenile, you may ask a few
questions designed to identify the juvenile and explain the
child's actions. First, you should ask the juvenile's name and
address. You may ask for identification cards to confimm iden-
tity. You may alsoc ask for a parent's name and phone number to
check the juvenile's identity and to allow you to follow up
your investigation. Keep in mind that the juvenile is not ob-
ligated to answer your questions.

You may ask questions about the juvenile's behavior, and
specifically about that behavior which caused you to stop the
Juvenile. Your questioning must be limited to only very pre-
liminary investigative questions. If the suspected delinquent
behavior is close in time to the stop, you might ask where the
Juvenile is golng, or from where the juvenile has come. If the
suspected delinquency occurred in the more distant past, your
questions should be more general. You should aveid accusing
the juvenile of delinguent acts. You should alsoc keep in mind
that en important and incriminating statement elicited in the
parent's or guardian's absence might be inadmissible and may
taint evidence obtained later. Therefore, you should not con-
duct extended questioning_ or ask questions likely to elicit
confessions or incriminating statements.

Your threshold inquiry should only last a few minutes, just
long enough to ask a few general questions designed to estab-
1lish identity and explain actions. If your suspicions are not
lessened by the juvenile's answers or actions, you may continue
the questioning for a few minutes longer. You may not search
the juvenile for identification cards, and you may not arrest a
Jjuvenile on the street for merely failing to answer or coop-
erate. If you have stopped a juvenile operating a motor vehi-
cle, you may arrest the juvenile for refusing to provide iden-

9
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tification (see c.90 §21), but you should only do so when that
is the most appropriate response. (See PART FIVE: ARREST.)

Try to avold continued questioning, questioning focused on
the juvenile as a suspect, suggesting that the juvenile is a
suspect, questions designed to obtain a confession, or almost
anything beyond the initial threshold questions described
above. This will minimize the possibility that a later court
will view your questioning as a custodial interrogation., If
the overall circumstances suggest a lemgthy, coercive deten-
tion, a court may view your questioning as a custodial inter-
rogation or even an arrest., Therefore, you should release the
Juvenile after the initial questions, unless you have obtained
probable cause to arrest. If you do have probable cause, you
may arrest the juvenile in accordance with proper arrest pro-
cedures. (See PART FIVE: ARREST.)

If you have established that the juvenile is a CHINS, you
may treat the child as described in PART NINE. :

1. A merchant comes out of his store, spots
you, and runs over to you saying, "that
kid just stole a cassette tape." Al-
though you do not have the authority to
arrest the juvenile (because the alleged
misdemeanor was not committed in your
presence), you may stop her for a thres-
hold inquiry. You may ask her name and
address and then furnish that information
to the merchant. He, in turn, may use
that information to flle a complaint
against the juvenile. Should the juve-
nile give inadequate answers or refuse to
answer your questions, you should not de-
tain her further.
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2. While on patrol on Mass. Avenue, you are
approached by a woman you do not know who
says she Jjust saw three boys trying to
break into a blue Volkswagon parked on
the corner. You find the Volkswagon with
the juveniles around the driver's door.

‘One is hitting the vent window with his
fist. You have reasonable suspicion to
believe that they may be trying to break
into the car. You may conduct a thres-
hold inquiry to determine whether the car
belongs to any of them.

204, Frisk

If you reasonably suspect that a juvenile is carrying a
weapon, you may conduct a limited pat-down search to protect
yourself. You may also look in the nearby area from which the
Juvenile could easily reach and obtain a weapon. If you stop a
juvenile in a car, you may quickly look in that part of the car
the juvenile could easily and quickly reach, but again you must
reasonably suspect the existence of & weapon.

A frisk is only allowed as a quick check for weapons where
you reasonably suspect their existence. You should not use the
frisk to search for evidence for use against a juvenile in de-
linquency proceedings, or to seize drugs or contraband.

In most situations where you contact a juvenile you will
not suspect weapons, so you should remain cautious but conduct
your questions without a frisk. If possible, you should avoid
frisking a juvenile because a court may view it as coercive.
You should be especially wary of frisking very young children
or children of the opposite sex. However, In some circum-
stances, specific facts may lead you to believe the juvenile
may be armed and dangerous. In those unusual circumstances,
you should frisk the juvenile to protect the juvenile, others,
and yourself.

1




Reasonable suspicion to frisk may arise at any point during
a stop and may be based on the following facts:

1. The suspected offense and resulting likelihood of the
Jjuvenile having a weapon--are you investigating a re-
ported incident in progress involving use of weapons?
Or are you investigating a very recent incident involv-
ing an easily concealed weapon that you suspect the
juvenile may still be carrying?

2. The juvenile's appearance--is there a bulge in the juve-
nile's clothes, or does the juvenile appear to be con-
cealing an object that could be a weapon?

3, Thke juvenile's actions and words--does the juvenile act
threatening in a way which suggests, based on your
experience, that the juvenile may have a weapon? Did
the Jjuvenile move as if to hide a weapon when you
approached?

4. The juvenile's record or reputation--does the Juvenile

have a history of amed assaults, use of weapons 1in

' resisting arrest, or attacking police officers? Have
you known the juvenile to carry weapons in the past?

S. Time, place, and other circumstances--is the area dark
or isolated? Are there a number of persons present
posing a serious threat to your safety? These factors
alone may not -justify a frisk if the suspected delin-
gquent act did not involve weapons.

6. The Jjuvenile's companions--do you reasonably suspect
other juveniles or adults present of carrying a weapon
or of having transferred a weapon to the suspected
Juvenile?

If you decide you must frisk a juvenile, you should nor-
mally limit your frisk to a pat-down of the juvenile's outer
clothing, However, you may open an uusually heavy coat or
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other gamment if you could not feel a possible weapon fram out-
side. You should use sufficient care and strength to allow you
to detect any weapons concealed beneath the clothing. If you
feel an object you reasonably believe to be a weapon, you may
reach Into that pocket or arca to remove the object. If you
have information or have made observations that lead you to
reasonably believe a weapon is concealed in a particular spot,
you may immediately check that spot before patting-down the
Juvenile. If you seize an item, you should return it to the
juvenile unless you arrest the juvenile, or unless the item is
contraband.

If the juvenile is carrying a purse, knapsack, bag, or
other such item that you reasonably believe could be used as a
weapon you may place it out of the juvenile's reach during the
stop. You should not open or search the item unless you rea-
sonably suspect it may contain a weapon that the juvenile could
reach and use against you or others in the area. If wvou sus-
pect such a weapon, you may use the least intrusive means pos-
sible to determine whether the item contains a weapon. Patting
or squeezing the exterior is preferred, but if that would not
reveal whether a weapon were inside, you may open the item and
look inside for a weapon. VYour search is limited to checking
for weapons; you may not open closed containmers too small to
hold a weapon,

Exanples

1. You see a youth who matches the descrip-
tion of someone wanted for assault with a
dangerous weapon that took place that
morning., You stop him, explain thst he
is not under arrest, and ask him for
identification. The youth seems very
nervous and you believe he has the weapon
on him, probably in his pocket. You pat
him down but do not detect the presence
of a weapon. You may ask the youth to
remove his bulky ski parka so that you
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can pat-down his inmer clothing. If you
still do not detect the weapon you cannot
search any further.

You are questioning a suspect you found
emerging from a closed school building at
night. He is.wearing gym shorts and a T-
shirt and carrying a knapsack. The youth
becomes hostile and makes verbal threats
against you. You are concerned that his
knapsack may contain a weapon. You do

not want to merely place the knapsack out
of his reach for the duration of the stop
and then return it because his threats
make you believe that it might contain a
weapon. You decide to pat-down the knap-
sack, which represents the least intru-
sive means of conducting an examination.
The pat-down reveals soft contents that
feel like clothing. Since there is no
reason to believe a weapon is concealed
there, you do not open the knapsack but
return it to the youth.

205. Consent

Normally, when you exercise your stop power you may briefly
detain the juvenile at the location of the stop. You should
not on your own initiative extend the length of detention or
move the suspect because a court may view this as an arrest on
less than probable cause. However, the juvenile may voluntar-
ily agree to remain with you beyond the short period of time
necessary for you to conduct your threshold investigation or
voluntarily agree to accompany you elsewhere (e.g., to a cruis-
er or back to a victim for identification). However, the juve-
nile must =till remain free toc leave at any time unless cause
to arrest develops.
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You must be very careful if you operate under the assump-
tion that a juvenile has given consent as a court will look at
such consent very carefully. You should always tell the juve-
nile, in language the juvenile can understand, that he or she
has the right to withhold consent. You should not suggest that
it would be in the juvenile's best interests to cooperate.
Even with these precautions, a court may find that the juvenile
could not or did not give valid consent. Avoid situations
where consent is needed, and try to obtain the consent of the
Juvenile's parents or guardian.

Example

You see a girl run out fram a cepartment
store where there has been a rash of shop-
lifting. She 1is carrying a large, full
shopping bag. Upon spotting your cruiser,
she drops the bag on the sidewalk and starts
walking. You pull up next to her and tell
her you would like to ask her a few ques-
tions. She gives you her name, but refuses
to tell you where she is going. You infomm
her that she is not under arrest and ask her
to return to the department store with you.
She refuses. If you believe you have prob-
able cause to make an arrest, you should
detain her and given her full Miranda warn-
ings. You may then accompany her to the
store. If you do not believe you have prob-
able cause for an arrest, you may not detain
her further.

15
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PART THREE: QUESTIONING A JUVENILE

300. Interrogation

Any questioning of a suspect initiated by a law enforcement
officer may be considered an interrogation. Miranda warnings
are required when the interrogation is custodial in nature
(i.e., when the juvenile is in custody or otherwise deprived of
freedom in any significant way by a police officer). To deter-
mine whether the interrogation was custodial, courts consider
whether a suspect in this person's position would have believed
he or she was free to leave. Factors important to this deter-
mination include the age of the juvenile, the location and
length of the questioring, and the number of police present.
Courts are more likely to find the interrogation to be custo-
dial in nature when the suspect is a juvenile; therefore, you
may want to give the proper warnings earlier in questioning
than you would for an adult.

The Miranda warnings are:

1. A juvenile has a right to remain silent.

2. Anything a juvenile says can be used against him or her
in a court of law.

3. A juvenile has the right tu the presence of an attorney
during questioning.

4, If a juvenile cannot afford an attorney, one will be ap-
pointed for him or her prior to questioning.

The timing of the warning and waiver of the rights are dis-
cussed beiow.

301. Questioning a Stopped Juvenile

Interrogation may take a variety of forms. You may carry
out a "threshold inquiry" when:you have stopped a juvenile you
reasonably suspect of engaging in delinquent activity. (See
PART TWO.) Even though no warnings are necessary initially,
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you must be careful not to detain the juvenile too long and not
to ask more than general threshold questions. This should pre-
vent 2 later court from finding the gquestioning to be custodial
interrogation and excluding any information obtained during the
discussion. If it appears the juvenile may make incriminating
statements, you should stop the discussion and inform the Juve-
nile of his Miranda rights.

302. Interviewing a Juvenile Witness or Informant

Situations may arise where you wish to interview a juvenile
who you do not suspect of delinquency, but who may be able to
provide you with information helpful in your investigation of
another juvenile or another person. Miranda warnings are not
necessary in this situation. However, you might consicer
whether a parent's presence would help to obtain the coopera-
tion of the juvenile. In addition, the parent's presence may
help protect you from any allegations of coercion, intimida-
tion, or other misconduct.

when you decide to interview such a juvenile, you should
politely and clearly explain that you do not suspect the child
of wrongdoing, but that you wish to ask a few questions to
further your investigation. You should ask the juvenile to
cooperate, and, if practical, you should also seek consent from
a parent. If the child is very young, he or she is likely to
be frightened, and to ensure that the consent is voluntary you
should involve a parent.

You should at all times remain sensitive to the juvenile's
emotional immaturity. This factor may color the truthfulness
of answers you cbtaln, and may make the juvenile more vulner-
able to emotional upset fram questioning by the police.

If at any time during your questioning, it appears you may

obtain a confession or other statement you may wish to use
agauinst the juvenile you are questioning, you should rease
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questioning until you have given the Miranda warnings as listed
above. (See Section 300.)

303. Interrogating a Juvenile Suspected of Delinquent Behavior

Miranda and subsequent cases prohibit the use against a
Juvenile of statements made by the juvenile during a custodial
interrogation unless proper warnings are given and the right to
remain silent is knowingly and :intelligently waived. The warn-
ings must be given in language the juvenile can understand; you
may wish to glve the traditional Miranda warnings but explain
each part in greater detail.

304. The Assertation of Right to Counsel or Right to Remain

Silent

If at any time the juvenile or parent/guardian asserts the
right to counsel, you must honor that request before proceeding
with your questions. This means you must stop questioning the
Juvenile until counsel is obtalned. Because courts have in-
cluded in their definitions of interrogation a variety of fomms
of police activity that elicited confessions or statements, you
should also avoid any comments, questions, or discussions with
the parent/guardian, other officers, or anyone else, that may
lead the juvenile to make a contession or other hamful state-
ment. In addition, once the child has asserted the right to
counsel, you must wait for eppearance of counsel, and may not
re-approach the child to seek a waiver of counsel. If the
Juvenile later approaches you and expresses a desire to con-
tinue the interrogation without counsel, you should be very
careful to ensure that waiver is completely voluntary, and not
suggested In any way by your actions. If there remains the
slightest possibility that the juvenile may later claim you
suggested the waiver, you should wait for counsel to ensure the
admissibility of statements.
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Similarly, if the juvenile asserts his or her right to re-
main silent, that right must be respected. Again, you should
be careful not to coerce or intimidate a waiver of this right,
as that will endanger admissibility of any statement made and
render the interrogation useless.

305. Waiver of Rights

The Jjuvenile may waive the right to remain silent and to
have counsel present during the interrogation. However, such
consent will be closely scrutinized by the court to insure that
the consent was knowingly, voluntarily and intelligently made,
with an awareness of the circumstances and possible conse-
quences. The court will examine all of the circumstances sur-
rounding such consent and walver to determine voluntariness.

A court may consider factors such as the following to de-
termine the veluntariness of consent and waiver:

1. Parental Presence. This is the most important factor to
the court; it is almost Iimpossible for a juvenile to
give valid consent without the advice of his or her par-
ent/guardian. Another close relative or an attorney may
be a sufficient substitute.

2. Form of Warning Given. A court may look closely at how
you explained the rights to the Juvenile. While an
adult may grasp a standard Miranda type warning, you may
have to give a juvenile a simpler, easier-ta-understand
explanation of the possible consequences of making a
statement, of the advantages of having a lawver, etc.

3. Age of the Juvenile. This factor can carry considerable
weight in detemmining the ability of the juvenile to
make an intelligent waiver.

4, Education.

T
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5.
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Knowledge of the Substance of the Charge. Again, an

adult might be able to understand the idea behind de-
linquency proceedings, and the nature of a particular
charge, but the juvenile may require further explanation
to understand what wrongdoing is suspected.

Whether Any Counsel is Qbtained and Relationship Between

parent and Child. If legal counsel is obtained, the

court is likely to find the waiver and consent valid.
If only parental advice is available, the court may con-
sider whether the parental interests are adverse. For
example, if a parent has initiated the delinquency com-
plaint, or has made statements suggestinmg that he or she
is not interested in protecting the Jjuvenile's inter-
ests, a court may find the juvenile's waiver and consent
invalid.

when Questioning Occurred. A court may consider whether
the interrogation occurred at day or at night, or before
or after charges were formally made,

Place of Questioning. A court may consider where the
interrogation was conducted. Although some juveniles
may be intimidated by being questioned in the station-
house, it is departmental policy to conduct interroga-
tion at the stationhouse.

Method of Questioning. How the officer conducts the
questioning may be very important. Any threat or show
of force will be looked upon with disfavor by a re-
viewing court.

tength of Questioning.

Pny Request for Counsel or a Refusal to Answer Ques-

tions.
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PART FOUR: WARRANTLESS SEARCHES

400. Preference for Warrants

Wnen you acquire information that you believe creates prob-
able cause to conduct a search, you should obtain a search war-
rant. Courts have consistently stated the importance of giving
an independent magistrate the opportunity to review the facts
known to a police officer in order to ensure that these facts
Justify an intrusion into the suspect's privacy. To encourage
the use of warrants, the U.S. Supreme Court has stated first,
that the courts should read warrants and affidavits in a
common-sense non-technical way, and second, that warrantless
searches should be much more closely scrutinized by the courts
than searches for which there is a warrant. Moreover, a search
warrant will usually permit a far more extensive search than
would be the case if a search were permitted only as one of the
exceptions to the Constitution’s warrant requirement. What all
this means to you is that if you take the time to get a war-
rant, your search is much more likely to stand up in court.

401, When a Warrantless Search is Pemmissible

The exceptions to the constitutional tule that permit a
warrantless search include search incident to arrest, search
incident to a stop (i.e., a frisk), consent, plain view, exi-
gent circumstances and hot pursuit, Searches incident to ar-
rest and stop are discussed in this section only as they relate
to motor vehicle searches (which may also be allowed under
other exceptions). Juveniles are entitled to the same proced-
ural protections under these exceptions as are adults.

402. Consent Searches

Consent to search an area, whether the area is in a build-
ing, on privately owned land or in a motor vehicle, is unneces-
sary when a search is authorized under any other guideline.

23
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Consent should be used only as a last resort because it is of-
ten subject to question aiter the fact. Courts tend to be es-
pecially careful in scrutinizing consent given by a juvenile,
If you have sufficient probable cause to get @ search warrant,
it is preferable to make the search under a warrant rather than

base it on consent.

Consent is a question of voluntariness, taking into account

all surrounding circumstances. Courts are stricter when con-
sidering the possible consent of a juvenile to a search because
of the presumption against the ability of a juvenile to know-
ingly and intelligently walve his constitutional rights.

You should tell the person from wham consent is sought that
any evidence found may be used egainst the juvenile, and that
he or she has the right to withhold consent. You should make
sure both the juvenile and the consenting adult actually under-

stand this warning.

Other factaors (besides age, knowledge of consequences, and
parental‘involvanent) that may be used to sttack or support the
voluntary nature of the consent include:

1. lack of education or fluency in English;
2. below average intelligence;

3. repeated requests for consent; and

4, physical or mental stress.

Generally, valid consent to search in a building or on pri-

* yate land must be obtained fram whomever nas control over that

area. You can probably obtain consent v.um a parent or guard-
ian to search a juvenile's room, but you should try to obtaln
the juvenile's consent also. However, the parent or guardian
may not be able to give valid consent to search, when, for ex-
ample, the object of the search is a locked footlocker belong-
ing to the juvenile. Only the juvenile can give valid consent
for this search. The parent or guardian cannot give valid con-
sent to search a juvenile's room if that juvenile pays rent.
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Examples

A reliable informant has Jjust told you
that he knows Susie Smith is planning to
sell a large quantity of marijuana hidden
in her bedroam, The infommant knows that
transaction is to take place that day,
but does not know where or when. You be-
lieve that there is not time to obtain a
search warrant because, if you do not go
to her house immediately, she may leave
with the drugs. You go to her house.
Her parents answer the door and tell you
she has not returred from school. You
inform them of your suspicions and your
desire to search her room. They consent
to the search. In the search you find no
drugs, but you do find a padlocked wooden
box under her bed. Even if her parents
consent to this search, you should either
a) request that another officer remain
with the box while you obtain a search
warrant; or b) wait for Susie to return
and request her consent to search the
box.

In the course of investigating a series
of housebreaks, you go to the hane of a
Juvenile suspect to question him. You
believe he is hiding goods that his
friend has stolen, and you would like to
search his roam for the stolen items.
The juvenile's parent is not home, and
the juvenile does not speak English. You
should obtain a search warrant before
searching the juvenile's roam,
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3, while investigating a series of house-
breaks, you go to the home of a juvenile
suspect to question that Jjuvenile. The
suspect is not home, put her guardian
answers the door. The guardian is horri-
fied by your story and agrees to let you
search the juvenile's room. In the Juve-
nile's room you notice a locked jewelry
box. some of the items stolen were

" pieces of jewelry. However, because the
box is locked, you must obtain a warrant
or the juvenile's consent before you can
open the jewelry box.

You may search a motor vehicle without a warrant if you
have obtained the voluntary consent of (in order of pref-

erence):

1. the registered owner; or
2. a person who you have reason to believe is au-

thorize¢ by the registered owner to use the vehicle
(é.9., a family member in possession of the keys);

or
3, the driver.

A person's consent is not valid if it is obtained in the pres-
ence of an individual who objects to the segrch and Ybo %s
higher in the above list of preferences. That is, the driver's
consent is not sufficient if an objection is raised by the reg-
istered owner sitting in the back seat. 0On the other hand, the
registered owner could validly consent to a search of the vehi-
cle even if the present driver objects.

As discussed above, you should always try to obtain the
consent of a juvenile's parent or guardian before & search;

consent of the juvenile should be relied upon only as a last.

resart.
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Example

On routine patrol, at about 2:40 AM, you
stop an automobile with one headlight and
the license plate light burnt out. Six
teenagers are in the car. The driver canngt
produce identification. Only one passenger,
Pat, is able to produce identification. The
registration shows that the vehicle belongs
to Pat. You arrest the driver on traffic
charges. You smell marijuana and want to
search the car. Only Pat can grant permis-
sion to search the vehicle. If Pat does not
consent to a search of the car, you cannot
detain the vehicle any longer.

403. Vehicle Stop and Frisk

vehicle stop and frisk is one of the most common situations
in which you will encounter juveniles. You may stop any vehi-
cle for investigation whenever you have reasonable suspicion to
believe that the driver has violated a traffic regulation, that
the vehicle is stolen or being operated without authority, or
that the vehicle or its occupants are, have been, or are about
to became involved in a criminal or delinquent offense. You
may not detain the vehicle or its occupants any longer than
necessary to ascertain whether a crime, delinquent act, or
traffic violation has been comitted unless you make an arrest
or issue a citation., You may not make random stops of cars
without reasonable suspicion.

Whenever you have stopped a vehicle or whenever you make
this type of contact with an occupied vehicle that is not mov-
ing, and you have reason to suspect that any occupant of the
vehicle is ammed, you may require that person to leave the
vehicle and submit to a frisk for weapons. Before allowing the
occupant to re-enter the vehicle you may inspect those parts of
the car within that person's reach that could contain weapons.
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1f there are articles such as pocketbooks or briefcases in the
car, you should pat them if that would reveal a weapon; only if
this would not be sufficient to determmine whether the container
holds a weapon may ycu open the article. A locked, closed or B
sealed container may not be opened under the authority of a
vehicle stop and frisk. For a more detailed discussion see _
PART TWO: STOP AND FRISK.

Examples .

1. You stop a car for rumning a red light. =
The driver produces a license and reg-
istration. The one passenger makes
threatening comments to you. You recog- »
nize him and remember that he has a de-
linquency record for A & B DW. You see a _
bulge in his waistbend. To protect your-
self, you frisk the passenger and areas
of the car from which he could easily
take a weapon. The driver need not con-

-

sent to this search. b -
2. On patrol you cbserve a youth, who ap- :
pears to be 14 or 15 years old, driving a

late model car, Suspecting unauthorized
use or driving without a 1license, you -
stop the vehicle to verify the license
and registration, The driver's actions
give you reason to suspect that he may be .
ammed. You may order him out of the car
and frisk him for weapons before asking : u
him to producz his driver's license and
vehicle registration certificate. After
the frisk, he produces a valid license .-
and registration but is angry and hos-
tile. Before you let him back into the —
car, you may examine any area of the car
within his reach which could contain a
weapon, These areas include: an unlocked .
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glove compartment; console between bucket
seats; above the sun visors; beneath the
seat; and under items on the seat. You
may also inspect readily opened contain.
ers such as bags, purses, packages, or
briefcases within his reach that may con-
tain a weapon. If you can determine
whether a container, such as a paper bag,
has a weapon inside by feeling it without
opening it, you should do so. You may
not go into an area like the trunk or
locked briefcase, since it is not readily
accessible, unless the suspect attempts
to open it in a manner causing reasonable
suspicion that he might be seeking a
weapon,

404, Plain View Searches

The plain view exception admits into evidence objects in-
advertently seen by an officer who has a right to be in that
location. You may seize contraband or evidence in plain view,
for example, when executing a valid search warrant, searching
to secure premises or in hot pursuit of a suspect.

Anything you happen to observe in, on, or connected to a
vehicle may be considered as evidence for probable cause to
arrest the occupants, to search the vehicle (subject to limi-
tations discussed in sections 414 and 415), or to seize the
observed items. The seizable items would include anything you
observe with the use of a flashlight., This applies to vehicles
that have been stopped and those that are unoccupied.

Examples
1. While placing a parking violation tag
under the wiper of a vehicle, you observe

what appears to be the edge of a plastic
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bag partly under the seat. After looking
at it for a moment, you see seeds, leaves
and twigs giving vou probable cause to
conclude that it contains marijuana. You
have authority to seize the bag to deter-
mine whether it contains contraband.

2. while patrolling = shopping center, you
receive a report from dispatch that a
store manager has observed two girls con-
ceal clothing on their persons. You see
two girls run from a stgre and enter a
car parked directly outside. You ap-
proach the vehicle to ask why they were
running from the store. The report from
the manager and the flight of the two
girls gives you the necessary justifica-
tion to detain the girls and the car.
You observe on the back seat discarded
price tags marked with the name of one of
the stores in the shopping center. You
see no sign of any clothing. The pres-
ence of the price tags, in addition to
the surrounding circumstances, furnish
probable cause to search the vehicle for
stolen clothing.

405. Searches Incident to Arrest

In general, Massachusetts law allows you to make a search
of an arrestee and of the area within the arrested person's
reach for weapons. Once you make an arrest you may make a full
search of the person and his or her clothing for weapons, as
opposed to a limited search authorized under the stop and frisk
power. You may also make a protective sweep for persons on
private premises in the course of a search incident to arrest.
If you have probable cause to believe that the arrestee is con-
cealing on his or her person or in his or her clothing evidence
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of the crime for which the arrest was made, you may search
those parts of the person and clothing that may conceal the
evidence.

When you are arresting a person in a motor vehicle you may
order other occupants out of the vehicle to be frisked for wea-
pons if you have reason to suspect that they may be carrying
weapons; 1if your suspicion that the occupants may be armed con-
tinues after the frisk, you may assure yourself that the pas-
senger area of the car does not contain weapons that might be
used to assault you before you allow them to re-enter the vehi-
cle. Incident to srrest, you may conduct a contemporaneous
search of the passenger compartment of the vehicle, and con-
tainers found therein,

If you have probable cause to believe that the arrestee is
concealing on his or her person or in his or her clothing
evidence of the crime for which the arrest was made, you may
sea.ch those parts of the person and clothirg that may conceal
the evidence sought. Incident to arrest, yous may conduct a
contemporaneous search of the passenger compartment of the
vehicle, and containers found therein.

In addition to weapons searches, whenever you have prbbable
cause to make an arrest for a delinquent act, you will general-
ly have probable cause to search the vehicle for any evidence
associated with that offense. This type of vehicle search is
governed by another set of guidelines, the exigent circum-
stances exception.

Examples

1. You have a warrant for the arrest of Kim
Young on grounds of the possession of a
controlled substance. You see Kim hang-
ing out in the center of town and arrest
her. You pat Kim down and Kim appears to
be unamed. However, in Kim's pocket you
find a throat lozenge box. You may open
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the box because controlled substances can

be inside.

’

2, You are sent on a call for a B & E in
progress. As you arrive on the scene,
you see two teenagers emerge from a dark
building carrying something and get into
a car. You follow them and pull the car
over. You tell them they are under ar-
rest. You may search the car for items
that may have been taken and seize them

as evidence.

3. On routine patrol you ohserve an auto-
mobile driving erratically along Pleasant
Street. After observing the vehicle run
a red light, you stop the vehicle. The
driver is a teenager as are the four pas-
sengers. When the driver is unable to
produce a valid license, you order the
driver out of the car and place the driv-

Your pat-down for wea-

er under arrest.

pons uncovers a pocket knife.

The pas-

sengers are hostile and verbally abusive
and you suspect they may be carrying
After another officer
arrives, you may order them out of the

dangerous weapons.

car and frisk them for weapons.

However,

since there is no evidence associated
with the crime of driving without a 1li-
cense for which the driver was arrested,
your search of the vehicle and passengers
must be limited to places where you may
reasonably expect to find weapons within

their reach.
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406, Exigent Circumstances

In some situations you may not need a warrant to stop and
search a vehicle capable of being moved when you have probable
cause to believe that evidence of a crime or delinquent act is
contained within it. This is because the mobility and accessi-
bility of the vehicle raise the possibility that the .vehicle
will not be there or the evidence in it will be destroyed or
removed before you can return with a warrant. However, these
exigent circumstances do not eliminate the need for probable
cause.

When probable cause does exist, the following are some
situations that justify a warrantless search:

1. The vehicle is operable, and it is impractical to assign
an officer to guard the vehicle pending your return with

a warrant.

2. You have reason to believe that persons known or unknown
may move the vehicle.

3. The possibility exists that an alerted criminal or de-
linquent will use the vehicle to flee,

4. The possibility exists that time or the elements might
destroy the evidence. )

5. It is an emergency situation in which a vehicle must be
searched to save life, prevent injury to others, or pre-
vent serious damage to property.

Example

You were informed, by a reliable informant,
that a known narcotics dealer was observed
near the high school on several occasions
during the past month taking small quanti-
ties of a white powder in glassine bags from

33




e —

Rarindl SRS

the trunk of a red sedan near the high
school baseball field. You now have prob-
able cause to believe there are drugs in the
car, and you may search it. You do not need
a warrant because the vehicle may be moved
or the narcotics removed from it.

In the following situation a warrant 1s necessary to search a
vehicle:

1. The evidence sought has not been tampered with for a
significant length of time and there is no reason ta
believe it will be while a warrant is being sought.

2, It is necessary to seize the whole vehicle and you know
where it may be found. !

3. The vehicle is not capable of being moved.

Remember that you should search only the parts of the vehicle

in which the items might reasonably be found. If it is imprac-

tical to search immediately at the scene, you should have the
vehicle towed in order to search later. (Keep in mind that any
movement of the car by you will grobably eliminate the exigent
circumstances and make it necessary to obtain a warrant.)

Locked sultcases, briefcases, tool boxes and the like may
be seized fram the vehicle as part of these probable cause
searches. However, a warrant is almost always necessary before
the containers can be opened. Although the practical value of
this delay may seem slight, courts are strict about this re-
quirement,
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PART FIVE: ARREST

500. Definition of an Arrest

Although there is no exact formula for detemmining when an
arrest has occurred, generally a legal arrest is any situation
when:

1. you detain a person by force, by verbal commands, or by
creating circumstances that implicitly make it clear to
the person that he or she is not free to leave; and

2. you detain the person for a longer period of time than
the brief period needed to conduct an initial investiga-
tion following a stop; or you take any action that ex-
ceeds the stop power usually associated with arrest; and

3. you have enough information to give you probable cause
to believe that the person has committed an offense for
which you have the power to arrest.

It is important to know when an arrest takes place and the

'requirements for a legal arrest. Not all arrests are legal,

that Is, in accordance with the Constitution and existing laws.

" Any situation when the first two factors are present, but not

the third, is an illegal arrest. An illegal arrest will not
prevent prosecution of the arrested juvenile, but the court
will probably not admit any physical evidence or statements
obtained as a result of the arrest.

The juvenile court does not have jurisdiction to charge a
person who is less than seven years old as a delinquent child;
therefore, you should not arrest a child six years of age or
younger. If a child under seven is involved in an incident
that would be considered delinquent If the child were between
the ages of seven and seventeen years, you should remove that
child fram the scene of the incident and, preferably, take that
child hame,

35




S it oo 4 AT

\

501. Difference Between Arrest and Stop

Although both arrest and a stop involve restricting a per-
son's movement, there are three factors that. set an arrest
apart from a stop: the amount of information you have about
the person, your purpose in detaining the person, and the de-
gree to which you interfere with the person's liberty (e.g.,
detaining the person for a long time, moving the person from
the stop site, etc.). A Jjuvenile is detained for a longer
period of time when he or she is arrested than when stopped.

When you stop a juvenile, you should have a reasonable
suspicion that the juvenile has been involved or is about to
became involved in delinquent activity or other misbehavior.
Your purpose in conducting a stop is to allay that suspicion,
or to gain more information to establish probable cause for an
arrest, arrest warrant, or search warrant by questioning the
juvenile. If you believe the Jjuvenile is about to become in-
volved in delinquent activity or other misbehavior in the
immediate future, your purpose may also be to prevent that
Juvenile from committing such an act. After you question the
Juvenile for a short time and you determine there is no prob-
able cause to arrest him or her, you should release that

Juvenile.

In contrast, when you arrest a Juvenile you should have
enough infommation to give you probable cause to believe the
juvenile has committed a delinguent act.  Your purpose in
arresting is to detain that juvenile and to charge him or her
with being a delinguent child. You also take the Jjuvenile to
the station for booking and possible pre-arraigmment detention.
The juvenile's parent or guardian and a probation officer shall
be telephoned from the station to detemmine whether it is ap-
propriate toc detain the juvenile at the station in the Depart-
ment of Youth Services (DYS) approved holding area, to transfer
the juvenile to a DYS facility, or to release the Juvenile to
the parent or guardian.

36

[
b
!.

.

!

¥

=

)

bl el )

bl

P pemem
Yt

1.

Examples

You are called to a B & E in progress.
You see three figures emerge from a drug-
store and split up. You observe one
youth carrying a carton. You follow the
youth, but lose him. About a half-hour
later you observe the youth again and ap-
prehend him. He is nervous and reluctant
to talk, but you would like to ask him
about what you observed and the two other
suspects. It is division policy that a
parent or guardian be present during any
interrogation and that. the parent or
guardian is informed of the Juvenile's
Miranda rights. Since you have probable
cause to arrest, you should probably do
s0 and wait until the parent or guardian
is present at the station before ques-
tioning the suspect.

You are on patrol in the early hours of
the morning. As you drive through the
housing project; where there have been
many episodes of vandalism, you see a
youth running with a rock in his hand.
You stop him and ask what he is doing.
Suddenly a large group of youths sur-
rounds the youth you are questioning and
start Jeering at you. You decide that
you cannot continue questioning the sus-
pct there without provoking further hos-
tility from the gang of youths. You re-
quest that he walk down the street with
you so that you may ask him a few ques-

tions. In order that this moving of the

suspect is not viewed later as an arrest,
you should make it clear to him that he

37




Lty

S e

v

is not under arrest, that you merely want
to ask him a few questions.

502. Definition of Probable Cause

Probable cause is defined as whether, at the moment of
arrest, you know facts and circumstances that would warrant a
prudent person's believing that a juvenile had comitted or was
comitting a delinquent act. You must have had specific in-
formation to believe that it was more likely than not that the
juvenile committed a delinquent act. If the legality of the
arrest is challenged in court, a judge will review the informa-
tion you had at the time to determine whether it was sufficient
to give you probable cause to arrest. Therefore, you must be
able to articulate specific and objective factors upon which
you relied to detemmine that the juvenile more likely than not
comnitted an act of delinguency. Probable cause does not re-
quire that you have evidence sufficient to adjudicate the juve-
nile delinquent, but it does involve more than a reasonable
suspicion that the juvenile engaged in a delinquent act.

503, Factors Relevant in Establishing Probable Cause

In detemmining whether you have probable cause to arrest,
you may rely on the sources of information listed below. The
significance of the sources will vary, depending upon the cir-
cunstances of each case. (See Section 505: When Arrest is
Permissible or Mandated,) While one sourte may provide you
with strong enough information to supply probable cause, usual-
ly you should have a combination of information from two or
more sources:

1. Your personal direct observations, including those made
of the suspect and the scene of the criminal or delin-
quent act, as well as your past experience as a police
officer in evaluating these observations.
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2. Information received from other police officers based on
their observation, collective knowledge within the Divi-
sion, or radio broadcasts from the dispatcher.

3. Information supplied by the victims or witnesses of the
crime or delinguent act.

4, Information subplied by an informant. This information
must be corroborated and supported by evidence that the
informant can be trusted. The accuracy of the informa-
tion may be substantiated by further investigation pro-
ducing additional corroborating information. Suffi-
ciently detailed information that indicates the infom-
ant had firsthand knowledge of the information may es-
tablish its accuracy. The trustworthiness of the in-
formant may be established by showing that he or she has
given good information on past accasions.

5. You may consider the suspect's responses in evaluating
probable cause (in order of significance):
a. --incriminating statements;
b. —~contradictory statements; and
c. --gvasive answers.
Neither contradictory statements nor evasive answers
alone are sufficient to supply probable cause.

In additien, the following factors masy be considered in deter-
mining whether there is probable cause to arrest a suspect.
These are the least significant of all factors mentioned, and
do not, by themselves, establish probable cause.

6. The flight of a suspect upon your approach; and

7. Your knowledge of a suspect's prior criminmal or delin-
quency record.
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Examples

1. Late at night, while in plain clothes,

you walk past a movie theatre., Upon
hearing the screams of an elderly woman,
you turn and see two youths running into
the alley near the theatre; one is carry-
ing a purse over his amm. The_elderly
waman points towards them and shouts,
"Those two just stole my purse!" Based
on your cbhservations of the sceme, and
the information supplied by the victim,
you have probable cause to arrest the
youths seen running into the alley,.

You hear on your radio that youths have
Just vandalized the neighborhood elemen-
tary school. At the scene, you find bro-
ken glass and beer bottles strewn about
the parking lot. You then notice Vinnie
Martine runnning from the scene. You
know Vinnie has a record of B & E's.
However, you have no description nor any
witnesses to identify the youths involved
in the incident. You do not have prob-
able cause to arrest Vinnie based solely
on Vinnie's actions (running from the
scene) and your knowledge of vinnie's de-
linquency record.

Susan Prattle, & highly reliable infor-
mant, tells you that Jack McNally is a
fence for whom you have been looking.
She says that Jack went to Springfield
yesterday and will be returning to town
tomorrow afternoon with stolen property.
She also describes the plain clothes Jack
was wearing when he left. You decide to
get a warrant for Jeck's arrest. When
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filing the request that a warrant be
issued, you establish the reliability of
the infommation by stating that in the
past Susan has given you reliable infor-
mation leading to arrests of suspects
and the information Susan gave you is
detailed.

504. Arrests For Noncriminal Misbehavior

Juveniles may also be taken into custody by processes other
than arrest for criminal or delinquent acts, such as under the
authority of the Children in Need of Services Act (See PART
NINE: CHILDREN IN NEED OF SERVICES) or when in situations that
might endanger their welfare. In such situations, you may take
the juvenile Into custody without having probable cause to
arrest. However, intervention in such circumstances should be
limited to the provision of services on a voluntary basis.

505. Wnhen Arrest is Permissible and/or Mandated

You may arrest a juvenile in situations when you can arrest
an adult to enforce federal, state, and local laws defining
criminal and traffic offenses. In addition, you may also in-
tervene and take juveniles into custody under the provisions of
the Children in Need of Services Act. (See PART NINE.)

In detemining whether to take the juvenile into custody or
whether to obtain an order from the court and then arrest the
Juvenile, the following should be considered:

a. whether the complaint has already been
filed;

b. the seriousness of the alleged offense;

c. the role of the juvenile in that offense;

d. the nature and number «f contacts the
Juvenile has had with the juvenile jus-
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tice system and the results of those
contacts;
. the juvenile's age and maturity; and
f. the availability of appropriate persons
or services outside the juvenile justice
system to respornd to the juvenile's
needs; and
g. whether custedy under CHINS is appropri-
ate (see the Introduction to PART NINE).

®

506. Arrest With a Warrant

You have the power to arvest a juvenile for whom a valid
court order has been issued if you have actual knowledge that
the order is in full force and effect.

507. Arrest Without a Warrant

You have the power to make a warrantless arrest only if you
have probable cause to believe the juvenile has comitted a de-
linquent act, as described below:

a. Felony: You have the powszr to arrest a juvenile you
have probable cause to believe has committed an act
which would be a felony if the juvenile were an adult
regardless of whether the felony was committed in your
presence. A felony Is any offense that is punishable by
death or imprisorment in a state prison. All other
criminal offenses are misdemeanors, whether they appear
in the General Laws passed by the legislature or town
by-laws.

b. Misdemeanor:

i. Breach of Peace in Your Presence: You have the power
to arrest a person for any misdemeanor committed in
your presence that constitutes a breach of the peace.
"Breach of the peace," although not clearly defined,

42

i T

| DR ¢

%

e e el el wewi el ol el vl eel wwl  wewl

e e

Sy

——
o
L

.
L

N |
o

I

ii.

generally means that in the circumstances the misde-
meanor causes or threatens direct harm to the public.
Common misdemeanors include assault and battery (Ch.
265 §13A) and affray (Ch. 277 §53).

Not A Breach of the Peace in Your Presence: If a
misdemeanor committed in your presence is not a
breach of the peace, you do not have the power to
arrest unless the statute specifically gives you
power to arrest. You have authority to arrest for
the following offenses:

a. use of a motor vehicle without au-
thority, Ch. 90 §24; .

b. any traffic violation committed by a
person driving without a license
granted by the Registrar of Motor ve-
hicles, Ch. 90 §21;

c. driving after suspension of license,
Ch. 90 §23;

d. leaving the scene of an accident af-
ter causing person injury, Ch. 90
§24;

‘e. trespass, Ch. 266 §120;

f. larceny of any amount of property,
Ch. 276 §28; and :

g. disorderly conduct, Ch. 272 §53.

iii.ﬁArrest on Probable Cause: For some misdemeanors, the

statute gives you the power to arrest based upon
probable cause, regardless of whether the misdemeanor
was comitted in your presence or constitutes a
breach of the peace. Examples of these misdemzanors
are:

a. driving under the influence, Ch. 90
§24;

b. possession of a hypodemic needle or
syringe, Ch. 94C §27;
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c. possession with an intent to distrib-
ute a Class D or E controlled sub-
stance, Ch. 94C §32;

d. possession of a controlled substance,
Ch, 94C §34; and

e. knowing presence where heroin is
kept, Ch. 94C §35.

iv. Town By-Laws: You have the power to arrest a juve-
nile whose identity you do not know who is in willful
violation of a town by-law regulating use of streets,
public reservations, or parkways (Ch. 272 §59). You
may also arrest any person whose identity you do not
know who throws rubbish or other substances on the
street or sidewalk in your presence and refuses to
obey your request to remove it., However, as soon as
you learn the person's identity, you must release
that person (Ch. 272 8§60).

508. Fresh Complaint

\

You may arrest without a warrant based on a fresh complaint
for felonies and those misdemeanors discussed in the sections
immediately above. An arrest based on a fresh complaint will
protect you from liability.

A fresh camplaint exists when the juvenile could be taken
or apprehended in the act or when, promptly after the commis-
sion of a delinquent act you have received infommation (which
you have reasonable grounds to accept as true), that the person
being arrested is connected with, or implicated in the commis-
sion of the offense. A fresh camplaint may be based on infor-
mation from a reliable source or personal observation. If the

offense was comitted in the past and you receive new informa- .
~ tion, you should obtain a warrant before you make an arrest.
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You are not required to inquire into the authenticity of
the information or act at your peril. However, you must have
reasonable grounds for accepting the information as accurate.

509. Situations Qutside of the Power to Arrest

As a general rule, when you encounter a situation involving
a delinquent act where you do not have the power to arrest, you
may attempt to ascertain the identity of the person involved in
order to seek a complaint or arrest warrant. If a victim or
witness is involved, you should inform the person of the pro-
cedure for filing a complaint against the juvenile in the dis-
trict court. A juvenile officer may also choose to file a com-
plaint when an arrest was not made,

There may be times, such as in a family dispute, when it is
appropriate to suggest options other than the delinquency pro-
cess that are available to the parties (e.g., a professional
counseling service, etc.). If the activity complained of falls
within the jurisdiction of the CHINS Act, you may choose to
handle the case as outlined in Part Nine.

510. Arrest on Private Property

In a case where you have the power to arrest a suspect, you
may still need to decide whether you may enter private property
to make an arrest. Because a police officer's entry into pri-

" vate premises is an intrusion into a place where people have a

greater expectation of privacy than on the street, your power
to arrest in such places is restricted under the Fourth Amend-

ment .

When law enforcement officials enter private property that
is not open to the public to make an arrest, courts assessing
the legality of that entry will make a distinction between
property in which the suspect lives and property in which the
suspect may be found but which is owned by a third person. To
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enter private property in which the suspect lives, the general
rule is that an arrest warrant is required (absent consent oy
somecne with authority or exigent circumstances such as an
emergency that would justify a warrantless entry). (See PART
FOUR: WARRANTLESS SEARCHES.) An arrest warrant for the suspect
does not give you authority to enter private property in which
you believe the suspect may be found, but which is owned or
occupied by a third person. In this situation, where you do
not have that third person's consent ard exigent circumstances
do not exist, the third person's constitutionally recognized
privacy interest in his or her home requires that you to obtain
a search warrant before entering that property to look for, and
apprehend, the suspect.

If an area is privately owned, but is open to the public,
such as a retail store, you may exercise your power to arrest
without meeting further requirements.

A Juvenile can give consent to enter a hoame. However, a
court will look more favorably upon an entry based on the con-
sent of the owner or of the parent or guardian. While it is
unlikely to occur frequently, if the juvenile has a room sepa-
rate from the family for which the juvenile pays rent or is
otherwise "not under the parent or guardian's roof," the owner
cannot consent to a search of the juvenile's room.

Example

You answer a call about a fight at the skat-
ing rink. When you arrive the manager de-
scribes the incident: upon leaving the ice,
Bob Brown attacked Darryl Saunders with a
hockey stick. Saunders appeared to be seri-
ously injured when he left the rink with his
friends. Another witness informs you that
Bob's cousin, Kathy Faulkner, drove Bob away
fron the rink. You know Bob and Kathy live
in the same apartment building. You go to
that building and ring Bob's apartment; no
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one answers. You then ring Kathy's apart-
ment. Kathy answers and you explain that
you would like to talk to Bob. Kathy has
the capacity to consent to your entry, but
she does not allow you to enter to arrest
Bob. You cannot enter without a search
warrant.

511. Procedures to be Followed After Arrest

After a juvenile has been arrested for delinquent conduct,
you should take the following steps at the scene of the arrest:

1.

S

Inform the juvenile of your authority and of the charge
for which he or she has been arrested.

Ascertain the name and age of the juvenile.

Pat-down the juvenile for weapons if you believe the
Juvenile has a weapon, if the juvenile is known to carry
a weapon or if the offense is one in which a weapon is
usually involved.

. Handcuff the Jjuvenile only when necessaray to maintain

the juvenile's, the public's, or your safety or to pre-
vent the juvenile from escaping. This detemmination
will be made within the circumstances of each arrest.
Consider the offense, the juvenile's age, the alleged
offense and the circumstances under which the arrest has
cccurred.

If the juvenile is sick.or injured, inform the dispatch-
er, request an ambulance, and administer appropriate
first aid. You must wait for the ambulance to arrive
and have ore officer accompany the juvenile in the
ambulance.
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6. While you are not required to give Miranda warnings un-
less you are going to question a juvenile or take any
statement from a juvenile in custody and intend to use
such statement in court, the juvenile should be given
Miranda warnings.

7. You should search the juvenile incident to arrest. (See
PART FOUR: WARRANTLESS SEARCHES, especially the sections
on Search Incident to Arrest and Exigent Circumstances.)

8. You should note the time when you take the juvenile into
custody and record that information. If it appears that
physical evidence at the scene will be important in de-
temmining the facts, you should take precautions to se-
cure and protect the scene of the incident,

512. Booking Procedures for Juveniles

Whenever you arrest a juvenile, you should bring him or her
to the station for booking and contact the juvenile officer.
When the juvenile officer arrives‘ and booking is completed,
inform the officer of the facts and circumstances of the case.
The juvenile officer should then take charge of processing the
Juvenile and you may complete your preliminary investigation.
You should proceed on your own when a juvenile officer is not
available and consult the commanding officer on all decisions.

In the absence of a juvenile officer after the suspect is
booked, the commanding officer must notify a juvenile probation
officer of the district court and the juvenile's parent or
guardian. If court is in session, a probation officer can be
reached at the court. If court is not in session, the Desk
Officer's list of probation officers' names and telephone num-
bers should be consulted.

The juvenile must be detained in the juvenile holding area
approved by the department of Youth Services, separate from
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adult offenders, pending release or transfer. (See PART SIX:
DETENTION.)

Records should be kept of the liength of time the juvenile
is detained and turned over to the person responsible for main-
taining juvenile records.

513. Release/Detention After Arrest

A police officer may make the decision to release or detain
a juvenile on his own or in conjunction with the probation of-
ficer. If you have information that is relevant to the deci-
sion whether to release the juvenlle, you should inform the
probation officer. If you have arrested the juvenile pursuant
to a warrant that directs that the juvenile be held pending an
appearance in court, the juvenile should be detained in the
DYS-approved facility.

Unless the juvenile has a long arrest record and is charged
with a serious crime (e.g., delinguent acts involving weapons
and aggravated assaults and batteries, especially against law
enforcement personnel and persons older than sixty), it is
likely that the juvenile will be released. If the probation
officer decides to release the juvenile, the cammanding officer
will contact the parent or guardian or other person with whom
the juvenile resides. The responsible person should be told
when the arrest took place, the reason for the arrest, the time
and place of the hearing, and the fact that the juvenile will
be released to him or her when he or she comes down to the sta-
tion and promise, in writing, to be responsible for the juve-
nile's presence in court. When the person appears at the sta-
tion and signs the printed release form, the juvenile should be
released. If the person who is expected to pick the juvenile
up does not arrive at the station in a reasonable period of
time, you should take the juvenile to a DYS facility as di-
rected by the probation officer. If the juvenile is arrested
and booked while district court is in session, the juvenile may
be transported directly to court.
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If the probation officer decides not to release the juve-
nile, the Desk Officer should still contact the parent or
guardian or person with wham the Juvenile resides. The respon-
sible person should be told when the arrest took place, the
reason for the arrest, and where the Juvenile will be detained
until the juvenile appears in court or bail is obtained. 1If
the probation officer so requests, the Juvenile should be re-
leased to the probation officer. If a juvenile is detained,
you should transport the Juvenile by car to the juvenile deten-
tion center designated by the probation officer.
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PART SIX: DETENTION
600. Intrdduction

Detention refers to the holding of a Juvenile in a lockup,
the police station, or house of detention between arrest and
initial court action. There is a general presumption against
such detention; you may do so only in certain circumstances and
when certain procedures are followed. (You may also detain a
Juvenile under the protective Custody statute. See PART SEVEN:
PROTECTIVE CUSTODY.) It is important to remember that these
procedures pertain to police detention, not court authorized
detention. It is also important to remember that after arrest,
alleged CHINS and delinquent children are treated alike., (See
PART NINE: CHINS.) Most important, at no time may a juvenile
be detained in the police station or town lockup with adults.
No person becween the ages of 14 and 17 may be detained in a
police station or town lockup unless its Juvenile detention
facilities have received DYS approval. The approval area is
the only area in which juveniles between the ages of 14 and 17
can be detained legally.

601.  Procedures

After you arrest a juvenile between the ages of 7 and 17,
you should first detemmine his or her age and then follow
proper booking procedure. (See PART FIVE: ARRESTS.) You or
the officer in charge must notify the probation officer of the
district court within whose district the arrest took place that
you have arrested a Juvenile. You or the officer in charge
must also notify at least one parent or guardian of the child.
The purpose of these procedures is to allow inquiry into the
case. Until you have completed this initial phase of your
investigation, the juvenile should be detained. However, the
decision to release or detain should be made as quickly as pos-
sible. A police officer may make the decision to release a
Juvenile without consulting a probation officer. However, if
there is any doubt about releasing a juvenile, you should cen-
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sult a probaticn officer who will ordinarily have had more ex-
perience in making such decisions.

If the parent or guardian promises in writing to supervise
the juvenile and insure his or her appearance in court, you may
release the juvenile to that parent or guardian. This is the
preferred course of action.

The juvenile may also be released to the probation officer
upon that probation officer's request. However, if the arrest-
ing officer requests in writing that a Jjuvenile between the
ages of 14 and 17 be detained or if the court issuing an arrest
warrant for the juvenile directs in the warrant that the Juve-
nile shall be held in safekeeping pending the juvenile's ap-
pearance in court, the juvenile may be detained in a police
station, town lockup, or a DYS detention hame pending that
Juvenile's court appearance. A juvenile between the ages of 14
and 17 can be detained when the prabation officer so directs.
If the juvenile is detained, the officer in charge of the po-
lice station or town lockup should notify the probation officer
and the parent or guardian of the detention. The Juvenile may
be adnitted to bail.

You have no authority to detain a juvenile less than 14
years of age beyond an initial inguiry in which the juvenile's
age is detemmined, the juvenile probation office is notified
and the juvenile's parent or guardian is notified.

Example

While on patrol you see Chris Matthews, age
15, for whom you hold an arrest warrant.
You then arrest Chris and bring Chris to the
station for booking. The arrest warrant di-
rects that "Chris Matthews be held in safe-
keeping pending the appearance of Chris
Matthews in court." You inform the officer
in charge. The officer in charge then calls
the Jjuvenile probation office at the dis-
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trict court to notify probation that Chris
was arrested and is being detained in ac-
cordance with the directive of the arrest
warrant. That officer then calls the juve-
nile's parent or guardian to relay the in-
formation.
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PART SEVEN: PROTECTIVE CUSTODY
700. Authorization

Protective custody (PC) is a method of detaining persons
without arresting them. You are authorized to detain juveniles
under two state statutes. There may be occasions in which you
may choose to arrest or PC a Juvenile (e.g., an intoxicated
Juvenile is transporting alcohol); in other situations, you
have the authority to PC a juvenile but not to arrest (e.g., a
Juvenile is publicly intoxicated)., In Massachusetts, public
intoxication is no longer a crime. However, it is a statutory
violation for a minor to transport alcohol.

701. Protective Custody for Drunkenness

The Alcohol Treatment and Rehabilitation Law (Chapter 111B)
authorizes you, as a police officer, to assist an incapacitated
person, with or without that person's consent, to his or her
residence, to a detoxification facility, or to the police sta-
tion. An Intoxicated person is "incapacitated" if, due to
drinking intoxicating liquor, the person is uvnconscious, in
need of medical attention, likely to suffer or cause physical
ham or damage to property, or disorderly. In order to deter-
mine whether a person is "intoxicateg under this law, you may
request the person to submit to reasonable tests of coordina-
tion, coherency of speech, and breath.

If you bring a person to the station, you must inform that
person, in writing, of his or her right to be given a breath-
alyzer test. Any person who is adninistered a breathalyzer
test shall be presumed intoxicated if the test results indicate
that the percentage of alcohol in his or her bleod is ten one
hundredths or more. That person shall be placed in protective
custody at the station or transferred to a facility. A person
shall be presumed to be not intoxicated if the breathalyzer
tests indicate the percentage of alcohol in the blood is five
one hundredths or less. If the test results show the percen-
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tage of alcohol to be more than five and less than ten one
hundredths, no presumption shall be made based solely on the
breathalyzer test; a reasonable test of coordination or speech
coherency may be administered. If the latter test indicates
the person is intoxicated, that person shall be placed in PC at
the station or transferred to a facility.

Any person presumed intoxicated to be PC'ed at the station
shall immediately be informed of his or her right to make a
phone call at his or her own expense. Any person assisted by a
police officer to a facility shall be informed of this rignht.
In addition, if a person under age eighteen is to be PC'ed at
the station, that person's parents or guardian shall be noti-
fied as soon as possible upon arriving at the station.

when an incapacitated person is assisted to the station,
the officer in charge, or a designee, shall notify the nearest
facility that the person is being held in PC. If suitable
treatment services are available at the facility, the police
shall arrange for the person's transportation there.

No person assisted to the station shall be held in PC
against that person’s will. However, if suitable treatment at
a facility is not available, an incapacitated person may be
held in PC at the station for up to twelve hours or until the
person is no longer incapacitated, which ever 1s shorter.

In performming yéur duties under this act you may use such
force as is reasonably necessary. If you reasonably believe
that your safety or the safety of others requires it, you may
search the person and the surrounding area to the extent nec-
essary to discover and seize eny weapon. However, if the per-
son is to be held in PC at the station, all valuables and all
articles that may pose a danger to that person may be taken and
inventoried.

Any person less than eighteen years of age who is held in
PC shall, upon the request of his or her parent or guardian be
released to the custody of the parent or guardian. All rights
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granted adults under Chapter 1118 shall apply to juveniles.
Any provision requiring the consent of the person requires the
consent of both the juvenile and the parent/guardian. A juve-
nile who is PC'd must be held separately from adults in a DYS-
approved facility.

702. Protective Custody for a Juvenile Found Where Controlled
Substances Are Present

You have the authority to place a person in protective cus-
tody under the following circumstances:

1. You find a person present where you find a substance
that you reasonably believe to be a controlled substance
listed in Class A, B, or C;

2. You reasonably believe the person is a juvenile; and

3. You reasonably believe the person knew of the presence
of the controlled substance,

You may keep the juvenile in protective custody for up to

four hours. When you bring the juvenile to the station, you
must immediately notify the juvenile's parent or guardian.

703. Procedures for Placing a Juvenile in Protective Custody

When vou place a Jjuvenile in protective custody you should
inform the juvenile of the authority under which he or she is
being placed in custody. The parent or guardian of the juve-
nile shall be Informed as soon as possible. The juvenile shall
be given the opportunity to make a phone call at his or her own
expense. The Juvenile shall be placed in the DYS-approved
holding area.

A juvenile who has been placed in PC shall not be deemed to
have been arrested or to have incurred a delinquency or crimi-
nal record for any purpose. However, a department record of
the custody shall be maintained indicating the circumstances of
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detention. You should be careful to note the time at which the
juvenile was PC'd because of the statutory limits to length of
time the juvenile can remain in PC. The names of the officer
who took the juvenile into custody and the officer in charge
should be included in the record. You should also note whether
the juvenile made 2 phone call, your attempts to notify the
parent/guardian, whether a breathalyzer test was given, and, if
so, the results of such test.

- Examples

1. While patrolling along pPleasant Street at
8 PM, you see three Juveniles approxi-
mately twelve years of age. One of the
juveniles has nis arms draped OVEr the
shoulders of the other two; he 1is being
half-carried, half-dragged. You stop the
car to question the juveniles to see
whether the boy is hurt. You ask the boy
if he is okay and his response is inco-
herent. It is obvious to you the boy is
drunk. He does not reply when you ask
him his name. The other two kids appear
to be sober. They tell you the other
kid's name and address, and that his par-
ents are home. You then tell them they
may go and you take custody of the intox-
jcated boy. You may take him to the sta-
tion or to his residence. Because of the
boy's age and the fact that his-parents
are home, you- may choose to take the
Juvenile home.

2. You are arresting three twenty-year olds
for possession of amphetamines. Present
with the adults, but not in possession of
any illegal substance is Georgie, who you
pelieve to be about fifteen. gecause of
the conversation that you overheard con-
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cerning the different types of ampheta-
mines present and the fact that the pills
were in plain view, you reasonably be-
lieve that Georgie knew of the presence
of the drugs. You have the authority to
take Georgie into PC. If you take Georg-
ie to the station, you should immediately
notify Georgie's guardian. You may only
hold Georgie for up to four hours in the
DYS-approved holding area.

On patrol you see a car weaving across
the center line. You stop the car after
seeing it go through a red light. The
car smells of marijuana. You look at the
driver's license and it indicates she is
sixteen; the passenger locks younger.
You have the driver and the passenger get
out of the car; both are unsteady on
their feet. When you ask the passenger
his age, he starts giggling. Both juve-
niles appear to be high on marijuana.
You do not see any marijuana or paraphe-
nalia in the car. In addition to giving
the driver a ticket, you may also arrest
her for driving under. You may not take
the passenger into protective custody; he
does not appear to be incapacitated due
to drinking liquor nor is he in the pres-
ence of a controlied substance Class A,
8, or C.

while in a park in the late afternoon you
see a teenager sitting under a tree. She
is laughing and singing songs. You stop
to say hello and ask her name. She an-
swers with slurred speech. She stands up
and sways. You detect alcohol on her
breath. You tell her you are taking her
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into protective custody. You bring her
to the ‘station and try to phone the aunt
with whom the girl lives. There is no
answer. You inform the juvenile of her
right to make a phone call and to have a
breathalyzer test. She makes the phone
call and then tells you she wants to take
the test. Her speech is still slurred.
She is administered the test and it shows
she has two one hundreds percent alcohol
in her blood. You must release her from
custody as she is presuned to be not in-
toxicated.
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PART EIGHT: SCHOOLS

800. Entering School Grounds

There are two situations in which you may need to enter
public school grounds: when called in by the school officials,
and when your own investigation leads you there. In the first
instance, you should respond to a call from school officials in
the same way you would to any citizen complaint or offer of in-
formation. In the second instance, you should try to avoid
carrying your own investigation onto school property, and espe-
cially into the school building. The appearance of uniformed
police officers may disrupt normal school routine, and may
frighten younger children.

There may be times, however, when you feel it is necessary
to conduct your investigation in the school. This could be be-
cause of an emergency or ‘the time element, or because evidence
itself is in the school. The juvenile with whom you wish to
speak could be in danger or could be a danger to other stu-
dents. You might need information in a hurry to stop an ac-
tivity before it gets out of hand. If the evidence is in the
school, there is a possibility that it may be destroyed. You
must balance these factors with the potential disruption of the
educational process and your ability to conduct the investiga-
tion elsewhere before deciding whether to enter the school.

In all situations you should infom school officials of
your presence, and inquire how to conduct your business with a
minimal effect on school routine, in the least coercive manner
possible.

Examples

1. You have received a call from the high
school principal. He has learned from a
reliable student source that there will
be a fight that afterncon in the school
parking lot between two students armed
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fully applicable,

with knives. Because of the potentially
dangerous situation, you will want to
talk to the students and try to prevent
the incident. However, you should try to
do so between class periods to minimize
classroom disruption.

2. Several merchants in the center of town
have complained of two Jjuveniles who
routinely shoplift from their stores.
Through investigation you have come to
believe that they are students at the
local junior high. Because there is no
danger to any student and no danger that
the evidence will suddenly disappear, you
should wait to talk to the juveniles at
home with their parents present,

801. Interrcgation

If you wish to question a student at school, you should ask
permission fram school officials.
Jjuvenile's parent or guardian for the same reason, and if pos-
sible, have at least one parent present during the questioning.

The constitutional protection against self-incrimination is
Therefore, you must give Miranda warnings
when your questioning becomes a custodial interrogation.
school envirorment, from which the student is not truly free to
leave, may make a court more inclined to find the interrogation
custodial in nature. (See PART THREE: INTERROGATION.)

Searches
The preference for a warrant extends to the school situ-

Therefore, you should not treat a search on school
grounds any differently fram a search off school grounds. You
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should use cauticn before granting a request by school offi-
cials for assistance in conducting a search since courts look
to the initial purpose of such searches in ruling on the con-
stitutionality of the involvement of the police. Wnen the pri-
mary purpose is to search for evidence of illegal acts, rather
than to maintain school safety or preserve the educational en-
vironment, courts tend to require the same justification as
they would for anmy other warrantless search., In other words,
you should be able to Justify a search to gather evidence for a
delinquency or criminal prosecution under one of the tradition-
al warrantless search exceptions before you accede to a request
for assistance by school officials.

You should avoid conducting mass searches of students and
lockers. If the school does so, you riay not be able to use any
evidence that is found. It is preferable to continue your
investigation until you can focus on individual students or
lockers. (See also PART FOUR: WARRANTLESS SEARCHES.)

Example

A biology teacher at the high school has
reported to the principal that she saw Wendy
take a small baggie filled with marijuana
out of her purse and put it in her locker.
The principal relays this infommation to
you, adding that other teachers have re-
ported incidents to him in the past involv-
ing Wendy and drugs, and that he is sure
same of her friends also have marijuana in
their lockers. You should try to obtain a
warrant or Wendy's permission, but you may
search the locker without it after receiving
consent fram the principal.
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803, Arrest

You should not arrest a student at school as part of an
ongoing investigation. This might be disruptive and upsetting
to cther students. If it is appropriate to arrest a juvenile
at the school, you should do so as unobtrusively as possible.
For example, it may be appropriate for you to request that a
school official call a juvenile to his office where you can
place the juvenile under arrest. (See PART FIVE: ARREST.)
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PART NINE: CHINS

900. Child in Need of Services

A child in need of services (CHINS) is a child below the
age of seventeen who persistently runs away from home or per-
sistently refuses to obey the lawful and reasonable commands of
his or her parent or guardian, and as a result the parent or
guardian cannot adequately care for and protect the child. The
police officer may apply for a CHINS petition in the juvenile
session of the district court to have a juvenile ad]udicated a
CHINS. Proceedings may be commenced by a police officer's
appearing before a clerk of court and signing an application
for a petition alleging, in statutory language, that the sub-
ject is a stubborn child or a runaway. You need not allege
specific misconduct in the application. Note that the mis-
behavior must be persistent and chronic, not just one or two
isolated instances.

when an application is made the clerk will set a date for
the preliminary inquiry or hearing, notify the juvenile of the
date and substance of the petition, and request the court's
probation department to begin an inquiry to determine whether a
petition should issue. This preliminary hearing may be called
a "CHINS arraignment" and the matter is conducted in a manner
similar to a criminal or delinguent arraignment. After you
apply for the petition, the Probation Department will handle
the remaining procedures.

A CHINS may also be a juvenile between six and sixteen who
persistently and willfully fails to attend school or persis-
tently violates the lawful and reasonable regulations of his
school. Only an attendance supervisor may apply for a petition
alleging this type of behavior.
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901. Arrest of a CHINS

Although a police officer may apply for a petition for a
run-away or stubborn child, an officer may only arrest a juve-
nile wnder the authority of the CHINS statute when that juve-
rile has failed to obey a summons issued by the court or when
the arresting officer has probable cause to believe that the
child has run away from home and will not respond to a summons.
The statutory language anticipates that a juvenile will be in-
volved in only one CHINS proceedings. Thus, multiple arrests
of juveniles as runaways do not require multiple petitions.

Note that the standard for arrest is probable cause, and
the same procedures should be followed as for any juvenile
arrest. (See PART FIVE: ARREST.)

Examples

1. You are aware that the district court has
issued a warrant for Mark Kober, an
alleged CHINS who falled to answer a sum-
mons. One afternoon as you are driving
your patrol car past Caldors you see a
group of youths in the parking lot. They
are gathered around & young boy who is
sitting on the open tailgate of a station
wagon. The boy appears to be injured.
You decide to stop and ask them what hap-
pened. One of the youths tells you that
they had been taking turns riding around
the lot on the open tailgate and that one
them had fallen off during his ride, You
ask the 1injured youth his oname so that
you can call his parents, but he refuses
to tell you and assures you that he is
all right. One of his friends, however,
is afraid the youth may be hurt badly so
he tells you his name is Mark Kober. You
call Mark's parenté and accompany him to
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the hospital. After he is treated for
minor injuries, you place him under
arrest.

2. Mrs. Lund appears at the station claiming
that her daughter Debra has run away.
You are assigned ta handle the case.
Mrs. Lund tells you that Debra has run
away several times 1in the past six
months, starting around the time Mrs.
Lund remarried. Two days ago, after an
argument with her stepfather, Debra told
her mother that she was going to "get as
far away fram here as 1 can.,” She has
been missing for the past day and a half,
You call some of the friends Mrs. Lund
has identified for you, and one of them
tells you that he is certain Debra has
gone to the Greyhound station. You go to
the bus station and spot a youth fitting
Debra's description about to board a bus
to New York City. You stop her, and talk
to her for a few minutes. Satisfied that
she is indeed the runaway, you place her
in the cruiser and return her home.
(while you are permitted by statute to
meke a formal arrest, in this situation
the preferred course of action is to re-
turn the juvenile to his or her home.)

902. Detention of a CHINS

Police detention of a CHINS between arrest and initial
court appearances must also follow the same procedures as any
Juvenile detention. (See PART SIX: DETENTION.) However, you
must not bring a CHINS to court in a patrol wagon; doing so
will subject you to a fine of $25 to $50, or imprisonment of up
to three months. The CHINS statute provides two bases on which
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a juvenile accused of being a CHINS can be legally detained.
one is a finding by the court that the juvenile is not likely
to appear at the preliminmary inguiry or a trial on the merits;
the other is the failure of a juvenile to respond to a summons
without just cause. The juvenile can be detained subject to

bail.
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PART TEN: CARE AND PROTECTION OF CHILDREN
1000. Introduction

Massachusetts law requires certain professionals who see
fanilies in relation to performing their duties to report
suspected cases of child abuse or neglect. As a police‘offi-
cer, you are mandated to make & report to the Department of
Social Services (DSS) if, during the course of your law en-
forcement activities, you have reasonable cause to believe that
a child under eighteen has been abused, neglected, or is physi-
cally dependent on an addictive drug at birth. Failure to re-
port abuse or neglect could subject you to a fine of up to
$1000.

1001. Identifying Abused or Neglected Children

Abuse means the occurrence of at least onme of the following
acts between family or household members:

a. attempting to cause or causing physical harm;

b. placing another in fear of immediate serious physical
harm; or

¢. causing another to engage involuntarily in sexual rela-
tions by force, threat of force, or duress.

Examples

1. One Friday afterncon, you are called to
intervene in a family dispute. When you
arrive at the house, you find that the
husband and wife have been drinking and
fighting all day. You notice broken
dishes are strewn around the living room,
the wife has bruises on her face. You
then see a small child crouched in the
corner of the room; his face 1s bruised
and there are belt marks on his amms and
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back. You immediately report the case to
pss.

your 10-year old daughter invites a
classmate over for dinner. During din-
ner, you notice that your daughter's
friend is coughing uncontrollably, looks
feverish, and is complaining about a
headache. Wnen you ask how long she has
felt this way, she tells you, "since
school started this year, but my parents
won't take me to the doctor.” It is now
early Novemter. You suspect that the
parents are failing to provide proper
medical care for the child; however, you
are not required to report this since you
are not seeing the child in your official
capacity. (You may report this case to
Dss).

You are patrolling a neighborhood around
11:00 PM and see a small girl running
down the street toward the bus stop. You
approach her and notice that she is very
dirty and unkempt. When you ask what she
is doing out so late by herself, she
tells you that she often goes out at
night to ride the buses around the city.
she mentions that her mother is never
home at night and that there are no other
adults or older children at home. You
suspect that the mother is neglecting to
pree ide supervision and report to DSS as
soon as possible.

You are called to the scene of a breaking
and entering in progress. Upon arrival
at the scene, Yyou apprehend a boy who
tells you that this is his parents’
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house. He tells you that they have been
arguing with him lately about the fact
that he isn't “pulling his own weight"
around the house and they finally locked
him out. He also tells you that they
have refused to let him eat there for the
past two weeks because he wasn't bringing
in any money. He is now trylng to get
into the house to claim his belongings.
You suspect that the parents are neglect-
ing to provide proper care for the boy,
but you find out that he is 18 years old.
you are not required to report the sus-
pected neglect because the boy is not a
nchild" protected by Massachusetts law.

procedures for Reporting Suspected fbuse or Neglect

You should immediately contact DSS if you suspect a case of
child abuse or neglect. You must then file a written report
with DSS within 48 hours. The written report should contain:

names and addresses of the juvenile and parents, if
known;

the juvenile's age and sex;

the nature and extent of the injuries, inciuding evi-
dence of prior incidents;

the circumstances under which you became aware of the
Juvenile's injuries; .

whatever action, if any, you took to assist the juve-
nile; and

your name.

when you, in good faith, report a suspected case of sbuse or
neglect, you will be immune fram civil or criminal liability.

71




R—
‘

Example

You are on duty one night when 13 year old
Sandy comes into the station and asks to
spend the night there. Sandy does not want
to go home for fear of peing beaten. Sandy
does not appear to be bruised at this time.
You talk to Sandy to try to determine wheth-~
er this fear is justified or whether she is
trying to escape nommal parental discipline
for a wrongful act. Sandy tells you that
there is no food in the refrigerator and
that the man who lives with Sandy's mother
(not Sandy's father) will be med and blame
sandy for eating too much. Sandy says that
since the man is often drunk, he doesn't
remember that he ate yesterday's leftovers
himself. Sandy's mother is not in town this
evening and Sandy does not have relatives in
town. You should contact DSS immediately to
see whether you can find proper shelter for
Sandy. You should allow Sandy to stay in
the station until arrangements can be made;
Sandy should not be held in the DYS holding
area.
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APPENDIX
PROCESSING DELINQUENCY CASES IN MASSACHUSETTS

I. Introduction

This appendix describes the processing of a typical delin-
quency case according to procedures established by Massachu-
setts statutes and court rules. It discusses subject matter
jurisdiction of the juvenile court, including transfer to crim-
inal court; the arrest, detention, bail, and case screening
decisions; and the keeping and sealing of records.

1I. Statutory Overview

The policy behind the Juvenile laws of Massachusetts is:

the strengthening and encouragement of fami-
iy life for the protection and care of chil-
dren; to assist and encourage the use by any
family of sll available resources to this
end; and to provide substitute care of chil-
dren only when the family itself or the re-
sources available to the family are unable
to provide the necessary care and protection
to insure the rights of any child to sound
health and normal physical, mental, spiri-
tual and moral development.®

Massachusetts law requires that, with regard to dellnguency
proceedings, the statutes shall be construed so that the treat-
ment of juveniles brought before the court "shall approximate
as nearly as possible that which they should receive fram their
parents, and that, as far as practicable, they should be
treated, not as criminals, but as children in need of aid, en-
couragement, and guidance."? Further, this section states that
delinquency proceedings are not to be deemed criminal proceed-
ings., The Supreme Judicial Court has also st-'~d that the
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principal aims of these statutory sections are the correction
and redemption to society of delinquent children.?

111. Jurisdiction

A delinquent child is defined in Massachusetts as "a child
between seven and seventeen who violates any city ordinance or
town by-law or who commits any offense against the law of the
cammonwealth.™* while the jurisdiction of the juvenile court
is usually limited to this age group, there are two situations
in which the juvenile court has the power to subject a youth
over the age of 16 to its authority. If a person is appre-
hended while still a juvenile, the juvenile court may retain
jurisdiction over that person even if that person turns 17
while the case is pending.® The juvenile court also retains
jurisdiction over a person who commits am offense prior to his
or her seventeenth birthday but who is not apprehended until
between his or her 17th and 18th birthdays.® However, the
juvenile court can no longer assert Jjurisdiction over a person
who has reached age 18.7 While a juvenile, who commits an
offense but is not apprehended until after his or her 18th
pirthday, will initially go before the juvenile court,® that
court may not retain jurisdiction over the case.

To dispose of its jurisdiction, the court first holds a
nprobable cause” hearing to detemmine whether probable cause
exists to believe that the accused comnitted the offense. If
probable cause is not found, the complaint is dismissed. If
probable cause is found, the court either discharges the youth
(if it is satisfied that such discharge is consistent with pub-
1ic protection) or the court may order that the complaint be
disnissed if it is of the opinion that the interests of the
public require that such person be tried for the offense or
violation in criminal court.® In this situation the court then
causes a criminal complaint to be issued and the juvenile is
tried as an adult.!*
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In certain circumstances, the juvenile court may also sur-
render jurisdiction over a Jjuvenile to adult court.!! The
juvenile must have been previously committed to DYS as a delin-
quent child and been alleged to have camitted: (1) an offense
while between the ages of 14 and 17 that, if the juvenile were
an adult, would be punishable by imprisorment in state prison,
or (2) an offense that involved the infliction or threat of
serious bodily harm. In addition, the court must enter a writ-
ten finding, based upon clear and convincing evidence, that the
juvenile presents a significant danger to the public as demon-
strated by the alleged offense and that the juvenile is not
amenable to rehasbilitation as a juvenile.'?

A surrender of jurisdiction to criminal court is initiated
by means of a transfer hearing. First, the Commonwealth must
gstablish, to the court's satisfaction, that either condition
of the statute requisite to transfer has been met. Then the
transfer hearing, a two-step process, is held. At this hear-
ing, the court first determines whether probable cause exists
to believe that the child committed the offense charged.!® If
the court does find probable cause, it proceeds to the next
stage: the determination of whether the juvenile complaint
should be dismissed and the juvenile tried as an adult in crim-
inal court. The statute identifies several factors for the
court to consider in reaching this decision: a) the serious-
ness of the offense; b) the juvenile's family, school and so-
cial history, including his or her court and juvenile delin-
quency record; ¢) adequate protection of the public; d) the
nature of any past treatment efforts for the juvenile; and e)
the likelihood of rehabilitating the juvenile.!" If the court
determines there is clear and convincing evidence that the
Juvenile presents a significant danger ta the public and is not
amenable to rehabilitation as a juvenile, it then enters this
finding in writing. This finding must also be accompanied by
subsidiary findings, indicating the basis for this conclu-
sion.'® The juvenile complaint may then be dismissed and the
juvenile tried as an adult in criminal court.!® Alternatively,
if the court determines that the juvenile should be treated as
a delinquent child, then the proceedings remain in Juvenile
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court. In such a case, the statute directs that the judge who
conducts the transfer hearing shall not conduct any subsequent
proceeding arising out of the same case.!”’

1v. Bringing the Juvenile Before the Court

A juvenile can be brought before the juvenile court through
either of two ways.'® The first is initiating the delinguency
complaint process. The second follows from the arrest of a
Jjuvenile with or without a warrant.

1. Complaint Process

when no arrest has been made, a police officer or victim
may initiate delinquency proceedings by way of a complaint.!?
The complainant must go to the office of the criminal clerk in
the district in which the Incident allegedly occurred, and
£i1l out an "Application for Complaint.® The application will
contain a sworn statement by the complainant reciting the facts
and circumstances of the alleged offense. In addition, the
complainant must supply the accused's address for the purpose
of mailing process. The clerk will refer a victim-complainant
who does not know the accused's address to the police for fur-
ther investigation.

Upon receiving the application, the clerk has considerable
discretion. The clerk may: a) refer the conplaint to the po-
jice for further investigation or other assistance; b) seek an
extra-judicial resolution; c) reject the application for the
complaint; or d) decide to proceed with the application. The
General Laws give no guidence and, in fact, fail to recognize
these options or to even mention any decision-making by the
clerk. In practice it appears the clerks consider the serious-
ness of the allegations and decide whether the allegations con-
stitute a prima facie case against the accused., If the clerk
decides to proceed, the law gives an accused person the right
to be heard in opposition to the issuance of process based on
the complaint.?®
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Under M.G.L. c.218 §35A, a "person against whom such com-
plaint is made, shall, if nmot under arrest for the offense for
which the complaint is made, upon request in writing, season-
ably made, 2! be given an opportunity to be heard. . . ." Al-
though the statute grants an accused the right to a hearing,
the accused must make a written request for the hearing within
a reasonable time to execute this right. Clerks of the Middle-
sex County District Court Department of the Trial Court Cam-
bridge Division (hereinafter Fast Cambridge District Court)
have broadened this statutory right:22 if the police request a
hearing for an accused, who has been arrested, the clerk will
grant a hearing.2?* If the accused is not under arrest, clerks
generally grant the accused a hearing, even if not requested.
In addition, the clerks have broadly interpreted this statutory
right to apply to adults and Juveniles.

The clerk will schedule a hearing on the complaint and serd
notice of such hearing to the juvenile and the parent or guard-
jan. The clerk's hearing is an informal pre-trial hearing.
Usually present at the hearing are the complainant, possibly a
police prosecutor or other counsel, and the presiding clerk-
magistrate. If the accused does not appear, the complaint nor-
mally issues. If the accused does appear, he or she, person-
ally or through counsel, may argue and present evidence against
the application for the complaint.?* At the hearing, the clerk
administers the oath to testifying parties. The parties then
present their claims, subject to cross-examination, To hasten
and simplify the informal hearing, the clerk employs liberal
rules of evidence. In theory, the issue at the hearing 1is
whether there exists sufficient evidence to issue process
(i.e., a summons or warrant) based upon the complaint. Some-
times, the hearing is referred to as a "show cause hearing,"
because the complainant must show cause why the complaint
should issue. At the hearing the standard of proof is probable
cause.
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After hearing all of the evidence, the clerk has three
options:

1. 1f there is probable cause, the clerk may
assign a date for the case to be bound
over for trial.

2. If there is no probable cause (i.e., fail-
ure to state a claim), the clerk must dis-
miss the claim.

3, If the parties voluntarily reach a set-
tlement, the clerk may continue the case
without a finding.

The clerk may continue the case without a finding to assure
compliance with the settlement agreement. When settlement is
made, the clerk dismisses the complaint, diverting the case
fram the formal court system. However, if any of the parties
fails to fulfill the settlement agreement, the clerk may assign
a date for the case to be bound over for trial. This option,
or leverage, exists because the clerk continued the case there-
by maintaining jurisdiction over the parties. While the clerk
lacks the legal authority to impose a settlement agreement, the
threat of a trial may convince a party to settle. A greater
threat exists with cross-complaints, because, depending on the
clerk's disposition, each party is a potential defendent in a
court ection.

1f the clerk decides a complaint should issue, the next
step is the issuance of process (i.e., a summons Or warrant).
If the defendant?® is not under arrest or otherwise in custody,
the clerk issues a sumons to notify the defendant (and the
parent/guardian) of the delinquency proceedings and of the date
of the return day. A copy of the complaint accompanies the
sumons. The sumons is a critical process issued to a defen-
dant requiring an appearance in court at a stated time and
place to answer charges. ?® The notice also advises the defen-
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dant to report in person to the probation department before the
return day.?’ .

2. Arrest

The issuance of process against a Juvenile twelve years of
age or older may take the form of an arrest warrant. The dis-
trict court, including a judge, special magistrate or clerk,
may authorize such issuance. This decision is based on the
representation of a prosecutor, including a police prosecutor,
that the juvenile may not appear unless arrested. If the juve-
nile fails to appear in response to a summons or if the juve-
nile is not amenable to service, the prosecutor may request
that a warrant be issued.

The warrant recites the substance of the of fense charged in
the complaint. It is executed by the arrest of the named Jjuve-
nile.?® It does not appear necessary to serve a copy of the
complaint with the warrant, as is required when a sumons is
served.

Following the arrest of a Juvenile a number of procedures
must be followed.2?? The law directs the officer in charge to
immediately notify the probation officer of the district court
or juvenile court and at least one of the juvenile's parents or
guardians. Pending such notice the juvenile is to be detained.
Upcn acceptance of a written promise of the parent/guardian
that he or she will be responsible for the presence of the
juvenile in court, or upon a request by the probation officer
for release of the juvenile to him or her, the Juvenile is
usually released to that parent/guardian or probation officer.
However, in the case of a juvenile between 14 and 17 years of
age, if the arresting officer requests detention in writing and
if the court issuing the warrant so directs, or if the proba-
tion officer so directs, the juvenile is detained.®? In the
event of such a detention, the parent or guardian must be
notified. 3!
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3., Arraignment

The delinquent children statutes do not specifically pro-
vide for arraigmment of the juvenile against whom a complaint
or arrest warrant has been issued. However, in practice ar-
raigmment of such a juvenile consists of a separate court pro-
ceeding in which the charges alleged against the juvenile are
read by the judge. The reading aloud of the charges may be
waived. It is at this time that the court appoints counsel for
those juveniles determined to be indigent. A trial date 1s
then set. At arraignment the juvenile's plea to the charges is
entered. If the court excuses the juvenile fram appearing on
the return day®? or if the juvenile does not have counsel, the
court will enter a plea of not guilty on the juvenile's behalf.

4. Detention by the Court

1f after arraignment the court holds the Jjuvenile pending
further court proceedings (examination, trial, continuance or
prosecution of an appeal) and bail cannot be met, the court can
commit that juvenile to DYS, to the probation officer, or to a
parent, guardian, or other responsible person.®? If comitted
to DYS, DYS, not the court, has the authority to detemmine the
particular facility at which the juvenile will be placed, as
long as it is in conformity with the statutory restrictions (as
discussed above).!* The court may not commit a juvenile to a
jail or house of correction either pending further proceedings
or upon an adjudicaticn of delinquency.3® The court may order,
with the parent or guardian's consent, comitment of the juve-
nile to DYS, any court clinic, or the Department of Mental
Health for diagnostic study, at the completion of which a re-
port and recommendations are forwarded to the court.®®
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V. Delinquency Proceedings

1. Organization

In keeping with traditional juvenile court philosophy, the
juvenile court is organized to maximize confidentiality and
reduce the stigma of Jjudicial proceedings. Unlike criminal
proceedings, Juvenile sessions are not public. The court is
directed to allow the presence only of persons with a direct
interest in the cases.®’ The juvenile docket and court fa-
cilities are separate fraom those used for adult criminal
proceedings.’®

2. Due Process Concerns

In order to meet the requirements of due process, Jjuvenile
proceedings are similar In many ways to criminal trials, The
Fourteenth Amendment due process clause guarantees the follow-
ing rights to alleged delinquents in court: adequate notice of
the charges; notice to both the juvenile and parent/guardian of
the juvenile's right to be represented by counsel, the privi-
lege against self-incrimination, and the right to confront and
cross-examine witnesses.?? However, the due process clause
does not require that all the protections provided at criminal
proceedings be adopted by juvenile courts. Gault requires that
due process and fair treatment be afforded juveniles in court
proceedings, but emphasizes the special attributes of the juve-
nile courts: informality, flexibility, confidentiality, and a
rehabilitative rather than punitive philosophy of treatment.
The United States Supreme Court held in In re winship*?® that
the Fourteenth Amendment due process clause requires that de-
linquency charges in juvenile court be proved beyond a reason-
able doubt.*! The Constitutional prohibition agalnst double
jeopardy applies to Juvenile proceedings.*? Although the
United States Supreme Court in McKeiver v. Pennsylvania*? held
that the due process clause does not give delinquency defen-
dants the right to a jury trial, Massachusetts provides this
right by statute.**
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Rule 207 of the District Court Special Rules notes that the
right to counsel attaches at any stage of the proceedings at
which commitment to the Department of Youth Services may re-
sult, bringing Massachusetts in line with Gault and Argersinger

.

v. Hamlin.*® Counsel must be provided by the state for an in-

digent juvenile.“®

3. The Hearing

The juvenile's appearance at the trial (and presumably the
arraigrment) is compelled by a surmons.®’ The law directs that
when a juvenile 1s summoned to appear before the court that a
summons be issued to at least one of the juvenile's parents or

guardians.”®

The hearing itself is a trial on the merits. The statute
directs that "the court shall hear the testimany of any wit-
nesses that appear and take such evidence relative to the case
as shall be produced."*® Because of the extensions to juve-
niles of many of the constitutional protections afforded to
adults (as discussed above), the juvenile hearing is conducted
in much the same manner as a criminal trial.s?

Once the case has been heard, the court has several Cp-
tions. If the allegations of a delinquency complaint are not
pruven beyond 2 reasonable doubt, the court issues a finding of
not-delinguent and the juvenile is discharged. If the allega-
tions are proven beyond a reasonable doubt, the court may ad-
judge the Juvenile a delinquent child.3! Alternatively, the
court may continue the case without a finding, and with the
consent of the juvenile and parent or guardian, place the juve-
nile on probation.®?

4. Disposition

1f the juvenile is adjudicated delinquent, the court may
place the case on file;%® place the juvenile on probation;" or
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comit the juvenile to the custody of DYS.®® When a court
finds the juvenile's delinquency included an act involving lia-
bility in a civil action and the juvenile is placed on proba-
tion, the court can require the Jjuvenile to make restitution as
a condition of probation,3®

If a juvenile is found delinquent as a result of having

‘violated any statute, by-law, ordinance or regulation relating

to the operation of motar vehicles, the court can fine the
juvenile as it would an adult for that violation.®’

5. fppeal

A juvenile found delinguent has a statutory right to be
notified of the right to appeal from that finding; such noti-
fication is to be given both at the time of adjudication and
again at the time of disposition. The statute provides that

any appeal taken shall be tried and determined in the same

manner as appeals in criminal cases, except that it shall be
held in a session separate from the other business of the court
and be known as the juvenile appeals session. ®® The Massachu-
setts Supreme Judicial Court made it clear in Commonwealth v, A

Juvenile, 361 Mass. 214 (1972), that all the evidence produced

at the first trial may be used again in the trial de novo. The
statute directs that the court on appeal shall not commit the
juvenile to any correctional institution or Jail even if that
court finds that the allegations against the juvenile are prov-
en. The court may adjudicate the juvenile a delinquent child
and make any disposition as may be made by the court from which
the appeal was taken.®?

V1. Recordkeeping

Massachusetts law generally bars the use of a delinquency
adjudication, disposition, recard or other evidence from
snother proceeding involving a juvenile against that Juvenile
in eny court proceeding; ®° however, these are several excep-
tions to the rule. Prior records of such cases may be allowed
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in subsequent delinquency proceedings against the same juve-
nile,®' and when imposing a sentence on that person in any
criminal proceeding.®? A further exception has been developed
by case law. If a juvenile is a prosecution witness whose
motives for testifying may be suspect, the trial judge must
permit introduction of his or her past Jjuvenile record if that
record is relevant to show bias of the witness.®® This is
necessary to permit the defendant to exercise his or her con-
stitutional right to confrontation of witnesses; full and
effective cross examination should reveal the possible bias of
an adverse witness.

A person having a record of appearance in Juvenile court on
file in the office of the Commissioner of Probation may request
that the record be sealed. The Commissioner is directed to
grant that request if at least three years have passed since
the termination of any court supervision, and if in those three
years the person has not been adjudicated delinquent or found
guilty of any criminal offense within the Commonwealth or in
any other jurisdiction.®* The clerk and the probation officer
of the ceurts in which these appearances have occurred, as well
as DYS, must seal records of the proceedings in their files
upon notification by the Commissioner.

while there is no statutory provision requiring the sealing
or expungenent of police juvenile records, the tsassachusetts
Supreme Judiciary Court has recanily held that the juvenile
court has jurisdiction to order such sealing if little or no
valid law enforcement purpose is served by their maintenance.®®
Such expungement or sealing may be ordered only "in light of a
reasoned view" that carefully weights the interests of law en-
forcement in maintaining the records against the interests of
the juvenile in having the records destroyed.®®
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Notes

M.G.H. c.119 §1. Note, however, that
no mention is made of the goal for of pro-
tecting society. But, see 861 in which a
Juvenile court is required to consider
whether the Juvenile is a danger to society
in reaching a decision regarding transfer of
certain cases to criminal court.

M.G.L. c,119 §53.

‘Metcalf v. Commonwealth, 338  Mass.
648,651, 156 N.E.2d 649,652 (1959).

"M.G.L. c.119 852. 1In 1973 the Massa-
chusetts legislature established a separate
Jurisdiction for status offenders, removing
"wayward children" fram the definition of
delinquent children.

M.G.L. c.119 §72.

’Ibid., but see also M.G.L. c.120 §16
where the Department of Youth Services (DYS)
is given the authority to maintain responsi-
bility for any person under age twenty-one
for purposes of specific educational or
rehabilitative programs under conditions
agreed upon by both DYS and the person and
which is terminable by either party. See
also §17 which authorizes the court to grant
a DYS petition for maintaining control over
a person who is over the age of eighteeen
but deemed to be physically dangerous to the
public because of a physical or mental ab-
nommality.

*™.G.L. c.119 §72A.

10M.G.L. c.119 §61.

11bid. The only situations in which a
case against a juvenile may be originated by
a criminal complaint are those involving
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certain specified motor vehicle violations;
see §74,

'2Ibid.  The request for a transfer
hearing may be made by the Commonwealth, It
must be made, by order of the court, where
the offense is one which involved the in-
fliction or threat of serious bodily hamm
and is one which would be punishable by life
imprisorment if committed by an adult. See
Special Rules of the District Court, Rule
No. 208.

Y¥see A Juvenile v. Commonwealth, 370
Mass. 272 (1976), for the Massachusetts Su-
preme Judicial Court's caution that such a
hearing is not intended to resolve the issue
of a juvenile's guilt or innocence and that
the judge should clarify the probable cause
nature advanced at the hearing. This is in
accord with the U.S. Supreme Court's holding
in Breed v. Jones, 421 U.5. 519 (1975), that
the prosecution of a Juvenile in superior
court after an adjudicatory proceeding in
Juvenile court violated the Juvenile's Fifth
Amendment protection against double Jeopar-
dy.

" !™he Supreme Judicial Court of Massa-
chusetts recognized that there is no specif-
ic requirement that a judge weigh these fac-
tors in a certain manner or achieve same
predesigned balance. See A Juvenile v. Com-

manwealth, supra, at 282. The court stated

that any factor that bears on the protection
of the public and the amenability of the
child to treatment may be considered.
1%1bid. The court also pointed out that
in keeping with legislative intent that non-
criminal treatment of Juveniles be favored,
transfers should be ordered only when war-
ranted by exceptional circumstances. In the
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case before it, the court ruled that to
properly achieve this mandate, considering
only the seriousness of the charge and the
adequacy of existing juvenile facilities in
terms of protection of the public was not
sufficient. Rather, the transfer judge's
finding must also support a conclusion that
the juvenile cannot be rehabilitated within
the present juvenile structure or that, in
the absence of long term supervision and se-
curity, the juvenile poses a serious threat
to the public.

'%M.G.L. c.119 61. But see 883 where
the superior court, following such binding
over of a youth under the age of 18, is giv-
en the discretionary authority to adjudicate
that youth as a delinquent child in liey of
conviction and sentence and to make such
disposition as may be made by a juvenile
court under §s8.

17M‘

®Not discussed here are the statutory
provisions for bringing a Jjuvenile before
the court for adjudication as a child in
need of services (see §39E authorizing pro-
cedure to be commenced by the filing of an
application for a petition by a parent, le-
gal guardian or police officer) or a child
in need of care and protection (see §24 giv-
ing "aﬁ} person" the authority to petition
the court on behalf of the child for com-
mencement of a show cause hearing concerning
whether the child should be put into the
custody of the Department of Public Welfare;
and §51A imposing a duty upon members of
certain professions to report instances of
child abuse or neglect).

'™M.G.L. c.218 §37.

2%.G.L. ¢.218 §3sA.,
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217y Commonwealth v. Wade, 373 Mass.,
360 N.E.2d 867 (1977), the court held that
failure to request @ preliminary hearing
within 24 hours of the alleged motor vehicle
violations walved the right to a nearing.

22ygte that the broad reading given to
M.G.L. c.218 §35A has made it unnecesary
for the clerks to conduct show cause hear-
ings pursusnt to M.G.L. c.119 §54.

2%ote, nomally an accused who is ar-
rested is prought before the proper court
without a hearing. However, the police may
prefer to use the hearing as a scare tactic
when they do not find the need to bring the
matter to court.

2my.G.L. c.218 §35A.

25pt this point, the naccused" may Prop-
erly be called the "defendant" because the
complaint has commenced a criminal proceed-
ing in the district court. Mass.R.Crim.P.
3, A complaint must contain a caption and 2
description of the alleged crime or an ap-
propriate legal description thereof, Mass.
R.Crim.P. 4(a).

265 mons also refers to a process is-
sued to a perscn requiring that person to
(a) appecr as 3 witness in a criminal pro-
ceeding or (b) produce designated documents
or other objects for use in a criminal pro-
ceeding Mass.R.Crim.P. 2(a) (17N).

27yass.R.Crim.P. 6(a)(1). wReturn day"
is the day upon which @ defendant is ordered
by summONS to first appear pefore a court to
answer charges. Mass.R.Crim.P. 2(&) (15).

284as5.R.Crim.P. (6).

i\, G.L. c.119 §67.

3$01bid. This section makes it clear
that jacggiles may not be detalned in jails
or houses of correction. They may be de-
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tained in a police station or town lock-up
provided that a separate and distinct place
in the facility has been approved in writing
by the commissioner of the Department of
Youth Services. Juveniles may also be de-
tained in a home maintained by the Depart-
ment of Youth Services.

$1gection 67 also stipulates that it
does not prevent the admitting of such a
child to bail in accordance with law.

32Mass.R.Crim.P. 7 (d).

33y.G.L. c.119 868, It was suggested by
court personnel that commitment to a proba-
tion officer or parent/qguardian are options
that are rarely utilized.

3419751977 Op.AG, No.3. This is also
true when a juvenile adjudicated dellnquent
is committed by the court to DYS.

IM.G.L. c.119 §66.

I64.G.L. c.119 §68A.

$7:M,G.L. c.119 §65.

$81bid. In ECOC the juvenile session is
conducted in a section of the bullding which

. is devoted exclusively to juvenile proceed-

ings.

391 re Gault, 387 U.S. 1 (1967).

%0397 Y.S. 358 (1970). .

Mrithough this standard is constitu-
tionally mandated, it was suggested by court
officials at ECDC that this standard is not
in fact strictly adhered to in juvenile pro-
ceedings. It is felt that this is more in
keeping with the specialized nature of the
Juvenile proceedings as described in Gault,
supra. -
“Zgreed v. Jones, 421 U.S. 519 (1975).

»3403 U.S. 528 (1971).

MM.G.L. c.119 §55A. This section also
provides for the waiver of this right by the
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Juvenile specifying that it must be dore in
writing and cannot be received unless the
Juvenile is represented by counsel or has
filed through his or her parent/guardian a
written waiver of counsel. 1In practice,
Jjuveniles at ECDC customarily waive their
right to a jury trial.
*$407 U.S. 25 (1972).

“SM.G.L. c.119 §29. Parents who have .

custody of a minor shall be liable for the
reasonable fees and expenses, not exceeding
$300, of an attorney, other than a public
defender, incurred by such minor in connec-
tion with criminal proceedings. M.G.L.
c. 119 §29A.

*?M.G.L. c.119 §54, This section also
provides that if the juvenile is over 12
years of age and the court has reason to be-
lieve that he or she will not appear upon
sumons, or if such a juvenile has been sum-
moned and did not appear, the court may is-
sue a warrant,

**M.G.L. c.119 §55. Such a summons di-
rects the person served to appear in court
and show cause why the Jjuvenile should not
be adjudged a delinguent child. The time
for such appearance is to be fixed, when
practicable, at the same time as that fixed
for the juvenile's appearance. When parents
or guardians cannot appear, the Judges at
ECOC have told the juvenile to bring an old-
er sibling, grandparent or other relation
even if not a legal guardian, to the court
session. This section also authorizes the
court to request the attendance, at any pro-
ceeding, of any agent of DYS if the court

feels that the interests of the juvenile so
require.
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*3M.G.L. c.119 §58.

%914 practice, some procedures, such as
certain Rules of Evidence, do not appear to
be as rigidly adhered to as would be the
case in a criminal trial. This appears to
be accepted as in accord with the special-
ized nature of juvenile hearing.

$,6.L. c.119 §58.

$21hid., Continued without a finding
means that the Jjudge continues the case for
a definite period, at the end of which, if
the juvenile has not been in further trou-
ble, the case is dismissed. If the Juvenile
becomes involved in further misbehavior, the
court may again continue the case or make a
finding of dellinguency and a further dispo-
sition. This disposition is accompanied
with probation when the court wishes to re-
tain more control over the child. This dis-
position is used frequently at the juvenile
sessions at ECDC. It is used most often
when the juvenile has either no prior record
or a record of only one or two minor of-
fenses.,

31bid. A case placed on file is actu-
ally a case held in abeyance; the judge may
reactivate it to make a final disposition at
any time prior to the juvenile's eighteenth
birthday.

5%.G.L. c.119 §59. If the juvenile vi-
olates a condition of probation and is again
brought before the court, the court may make
any disposition of the case it might have
made originally, or it may extend the period
of probation.

5%.G.L. c.119 §58. In practice, there
are many cases in which a juvenile is com-
mitted to DYS and the commitment 1s sus-
pended, with the juvenile placed in the care
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of probation. Such a disposition is made
when the offense is .thought to be somewhat
serious, but perhaps not serious enough to
warrant commitment to DYS, and the Juvenile
may be impressed with the gravity of this
type of commitment. This is also a practi-
cal solution to the lack of available beds
to which the court can commit the juvenile.
where the commitment is not suspended,
M.G.L. c.119 §69A requires the court, pro-
bation officer, school authorities, and
other public and police authorities tc make
available to DYS all pertinent information
concerning a committed juvenile.

$%M.G.L. c.119 §62.

S7v.G.L. c.119 §588. If the juvenile
fails or refuses to pay such a fine, the
court may place that juvenile on probation
or commit him or her to DYS. Unlike an
adult, a a juvenile does not pay a 25% sur-
charge on any fines. ‘

s&.G.L. c.119 §56. This section pro-
vides that the appeal be made to a jury ses-
sion in the district court in the county
where the hearing is held. The justice pre-
siding over such session shall have all the
powers that a justice sitting in the super-
ior court department on criminal cases has
and may exercise in the trial and disposi-
tion of criminal cases.

*%Ibid. The statute also provides that
before making such disposition, the court
shall be supplied with a report of any in-
vestigation regarding the juvenile made by
the probation officer of the court from
which the appeal was taken.

8% g.L. c.119 §60. In addition, such
evidence cannot operate to disqualify a
juvenile in any future examination, appoint-
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ment, or application for public service un-
der the Goverrment of the Commonwealth.

$1The statute restricts the use of these
records to delinquency proceedings against
the juvenile. However, even within this ex-
cepted realm the use of such records is sub-
Ject to the traditicnal rules of evidence.

M.G.L. c.119 §58B. Another exception
allows records of motor vehicle law viola-
tions to be admissible as evidence in a pro-
ceeding for the revocation or restoration of
the juvenile's license to operate a mutor
vehicle, for the cancellation of a motor
vehicle insurance policy, and in any tort
action arising out of the negligent opera-
tion of a motor vehicle by the juvenile to
the extent that it would be admissible if
the child were an adult.

83commonwealth v. Ferrara, 368 Mass.
182, 330 N.E.2d 837 (1975), applying the
ruling of Davis v. Alaska, 415 U.S. 308
(1974), regarding a defendant's Sixth and
Fourteenth Amendment rights in a'proceeding
in which the prosecution's adverse witness
is a Jjuvenile.

¢™.G.L. Cc.276 §100B. There are excep-
tions for certain motor vehicle violations.

¢Spolice Commissioner of Boston v. Muni-
cipal Court of the Dorchester District, 374

Mass. 640, 374 N.E.2d 272 (1978).

$61bid. 374 Mass. 640,669, 374 N.E.2d
272,288,
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