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PREFACE

These legal guidelines were prepared by the staff of the
Center for Criminal Justice of the Boston University School of
Law under the direction of Carol Rosenswelg and Roger D. Purdy.

Research for this volume was funded by Grant IN-AX-0008
fran the Office of Juvenile Justice and Dellnguency Prevention,
Office of Justice Assistance, United States Department of Jus-
tice. Points of view or oplnions stated in this document are
those of the authors and do not necessarily represent the offi-
clal position or policies of the u.s. Department of Justice.
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INTRODUCTION

Police officers are authorized and encouraged to use th
least restrictive or least coercive alternative, when appropri-
ate, in deallng with juveniles. Tnis policy of employing only
as much coercive action as the situation requires may influence
your decision whether to intervene or the course of action you
will take when you do intervene. The following paragraphs are
designed to acquaint you with the general concept of the least
restrictive alternative. As you read further in the manual ,
you should note that each section discusses the least restric-
tive or least coercive option for that kind of contact with
Juveniles, and the situations in which you should exercise that
option.

There may be circumstances in which a Juvenile has com-
mitted an offense, but arrest is not the appropriate solution.
After considering the age of the Juvenile, the serlousness of
the offense, the role of the Juvenile (cbserver or partici-
pant), and whether the juvenile has had any previous contact
with the police, you may decide a reprimand or warning will be
sufficlent. You may also advise the Juvenile and his or her
parent or guardian to seek treatment or counseling., However,
you cannot force anyone to accept treatment, and should not

threaten arrest if he or she 'does not choose to follow your
advice.. (See PART FIVE: ARREST.)

Beyond what is minimally required by a particular statute, '

you should choose among options avallable, keeping in mind the

goal of achieving desired results through use of the least re-
strictive or least coercive alternative.

el e e
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PART ONE: DEFINITIONS
100. Juvenile:

Any person under seventeen years of age,

101. Delinquent Child:

AR juvenile between seven and seventeen who violates any
city ordinence or town by-law or who comnits any offense
against a law of the Commonwealth (M.G.L. c.119 §52).

102. F elony:

A crime punishable by death or imprisorment in the state
ptison. All other crimes are misdemeanors (M.G.L. c.274 §1),

103. Misdemeanor:

See Section 102 above.

104. Reasonable Suspicion:

Reasonable suspicion Is a standard applied to detemmine
whether a police officer is justified in making an instrusion
into an area protected by the Fourth Amendment to the U.S. Con-
stitution. The test 1s whether a reasonably prudent person
under the described circumstences would be warranted in believ-
ing that a delinguent act has been, 1s being, or is about to be
comnitted. Reasonable suspicion must. be bssed on specific
facts that lead to a conclusion that a particular situation
exists. Hunches are not sufficient. This standard is applled
to stop or frisk situastions.
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105. Probable Cause:

Probable cause is a stricter standard than that of reason-
able suspicion. The facts must be so strong that a neutral

"magistrate will conclude that a certain situation exists. This

standard is applied to arrest or search situations.

106, Frisk:

A frisk or pat-down is a reasonable search for weapons.,
The purpose of a frisk is police protection. Thus, a frisk is
limited to places in which a weapon can be concealed and to
which a person has inmediate access. A person may be asked to

remove bulky outer gaments in the course of a frisk. A knap-
sack may be felt if a police officer reasonably believes it may
contain a weapon end it is within reach of a suspect. It is
not necessary to have a search warrant to frisk as it is not
deemed to be as intrusive as a full-fledged search. A frisk
will be uphald upon a showing of reasonable suspicion.

107, Child in Need of Services (CHINS):

A Juvenile below the age of seventeen who persistently runs
away fram the home of his parents or legal guardian, or persis-
tently refuses to obey the lawful and reasonable commands of
his parents or legal guardian, thereby resulting in said par-
ent's or guardian's inability to adequately care for and pro-
tect said child, or a child between the ages of six and sixteen
who persistently and willfully fails to attend school or per-

sistently violates the lawful and reasonable regulations of his
school (M.G.L. c.119 §21),

PART TWO: STOP, THRESHOLD INQUIRY AND FRISK

200. Introduction

A “stop"--on the street, in a car or in a public place such
as a park or playground--is one of the most common kinds of
contact you will have with juveniles. You may use a stop when
you have a "reasonable suspicion" (as discussed above), which
is less than the "“probable cause" you need for an arrest.
Therefore, you can use a stop in many situations as an investi-
gative tool or to prevent delinquent behavior. Nevertheless, a
stop is a selzure to which Fourth Amendwent restrictions apply.
Therefore, you must be very careful to make sure you have facts
sufficient to justify a stop, and that you conduct the stop in
a reasonable manner. When you are dealing with a juvenile you
should be especially caieful, because the child's age, size,
strength and maturity may be weighed in detemining the reason-
ableness of a stop and frisk. The fact that the person you
stop is a Juvenile may also affect decisions regarding the
reasonableness of your suspicions, the reasonableness of the
method used to detain, whether your threshold questioning was
actually a custodial interrogation, and the validity of any
consent given,

201. When to Conduct a Stop and Threshold Inquiry

You may stop a juvenile and engage the Juvenile In a thres-

hold inquiry whenever you have a “reascnable suspicion" that
the juvenile has engaged in, is engaging in, or is about to en-
gage In delingquent behavior. Massachusetts law authorizes po-
lice officers to stop, detaln, frisk and engage in a threshold
inquiry any person reasonably suspected of criminal activity
who is “abroad.® As long as you have a reasonable suspicion,
you may stop a juvenile on the street, in a store, in an auto,
or any place you have a right to be. Reasonable suspicion
exists when you, as a knowledgeable, trained, and cautious of-
ficer using good common sense, drawing upon your own personal
observations, knowledge and experience, reach a reasonable con-

5
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clusion that the juvenile has cammitted delinquent acts, is now
committing delinquent acts, or is sbout to do so. Your conclu-
slon may be based upon any behavior you observe, any reliable
report you have, your past experience in detecting delinquency,
and any other observeble facts. An anonymous tip, report from
a very young child or Information from 3 questionable source
should be corroborated by Information from a better source or
your own observations before you make the stop.

You should stop and question a Juvenile if you have reason-
able suspicion as discussed above and you feel that a stop and

‘threshold inquiry will serve one of the following purposes:

a. to develop further evidence or information useful to es-
tablish probable cause for an arrest at that or a later
time, or to clear the juvenile;

b. to obtain information (usually relating to identity, ad-

dress, etc.) to enable you or enother person to file a
delinquency or CHINS conplaint;

c. to gather iInformation about the Juvenile and the possi-
ble delinquency to further your investigatlion; or

d. to prevent commission of g delinquent act or acts.

Exmles

1. It is 10:30 PM. You are in plain clothes
in an urmarked car near a bus stop, the
scene of a recent number of handbag
snatches. The streets are deserted. You
pass by two teenagers you do not recog-
nize standing in the drugstore doorway,
You suspect they may be walting for a
victim. You decide to observe them for
avhile to see If enything happens. You
observe them for 15 minutes and notice
them walking up and down the street,

6

watching the bus stop. When a couple
exits from a bus, the youths confer but
do not go toward the couple., You now
choose to exercise your power to stop and
detain them for Investigative question-

ing.

2. While driving on an overpass, you chserve
two youths walking down the side of a
street near Route 2. They are carrying
large objects that look like rocks, and
seem to be intoxicated. Recently there
have been problems with youths hanging
out in the woods nearby and throwing
rocks at the cars below this overpass.
You have reasonable suspicion to stop
them and conduct a threshold inquiry,

202. Conducting a Stop

A court is likely to view most juveniles as easy to per-
suade or coerce, and not as a setious threat to you or othkers,
Therefore, when conducting a stop you should try to be as non-
coercive as possible, to avold use of physical and verbal
force, and to detain the juvenile for as short a time as
possible,

When you stop a Juvenile you should request the juvenile to
stay and answer a few questions. You should state you are a
police officer and show some identification as soon as possi-
ble, unless your uniform makes your status clear. This should
help obtain cooperation and will avold the appearance of coer-
clve subterfuge. It is important to state that the Juvenile is
not under arrest but that you would like to ask a few ques-

tions.  You should then complete your threshold Inquiry as
quickly as possible.

rvs
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It is best to avoid use of any physical restraint or force
beyond the initial command or request that the person stop or
come over to you. If you reasonably suspect delinquent behay-
for, you may use reasonable force to detain a Juvenile who re-
fuses to remain. Reasonable force is the minimun amount of
force necessary to ensure that the juvenile remains, For exam-
ple, you may state your authority and command the Juvenile to
remain, you may stand in such a way as to block the juvenile's

exit, or, if hecessary, you may place your hands on the Juve-
nile or place the Juvenile in the crulser,

You should usually stop and question a juvenile where you
find the juvenile. You may ask the juvenile to accampany you

- to the cruiser while you check identification, call the sta-

tion, or call the Juvenile's parents. If the stop scene pre-
sents a danger to you or the Juvenile because of a hostile
Crowd or dangerous envirorment, you may choose to move the
Juvenile a short distance to a safe place.

Once you have stopped the Juvenile, you may conduct a frisk
or quick pat-down search if you have reason to suspect the
child may have a concealed weapon. (See Section 204.)

Exgp__ple

You are on patrol in the early hours of the
morning. While walking by the ajll night
donut shop, the scene of a recent series of
muggings, you see a youth running from the
store's parking lot. You stop him and ask
what he is doing. Suddenly a large group of
youths surrounds you and starts Jeering.
You declde that you cannot rontinue ques-
tioning the suspect there without provoking
further hastility. vyou request that he walk
down the street with YOU so that you may ask
him a. few questions, Tc ensure that the
moving of the suspect is not viewed later as
an arrest, you should make it clear to him

3}

that he is not under arrest and that you
merely want to ask him a few questions.

203, Conducting a Threshold Inquiry

Once you have stopped the Juvenile, you may ask a few
questions designed to identify the juvenile and explain the
chila's actions, First, you should ask the juvenile's name and
address. You may ask for identification cards to confimm iden-
tity. You may also ask for a parent's name and phone number to
check the juvenile's identity and to allow you to follow up
your fnvestigation. Keep In mind that the juvenile is not ob-
ligated to answer your questions.

You may ask questions about the juvenlle's behavior, and
specifically about that behavior which caused you to stop the
Juvenlle. Your questioning must be limited to only very pre-
liminary investigative questions. 1If the suspected delinquent
behavior is close in time to the stop, you might ask where the
Juvenile is going, or fram where the juvenile has came. If the
suspected delinquency occurred in the more distant past, your
questions should be more general. You should avoid accusing
the juvenile of delinquent acts. You should alsc keep in mind
that an important and incriminating statement elicited in the
parent's oOr guardian's absence might be inadmissible and may
taint evidence obtained later, Therefore, you should not con-
duct extended questioning or ask questions likely to elicit
confesslons or incriminating statements,

Your threshold inquiry should only last a few minutes, just
long enough to ask a few general questlons designed to estab-
lish identity and explain actions. If your suspicions are not
lessened by the juvenile's answers or actions, you may continue
the questioning for a few minutes longer. You may not search
the juvenile for identification cards, and you may not arrest a
Juvenile on the street for merely failing to answer or coop-
erate. If you have stopped a juvenile operating a motor vehi-
cle, you may arrest the juvenile for refusing to provide iden-

9
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tification (see c.90 §21), but you should only do so when that
is the most appropriate response., (See PART FIVE: ARREST.)

Try to avold continued questioning, questioning focused on
the juvenile as a suspect, suggesting that the juveniie is a
suspect, questions designed to obtain a confession, or almost
anything beyond the initial threshold questions described
above. This will minimize the possibility that a later court
will view your questioning as a custodial Interrogation. 1f
the overall circumstances suggest a lengthy, coerclve deten-
tion, a court may view your questioning as a custodial Inter-

_ Togation or even an arrest, Therefore, you should release the

Juvenile after the initial questions, unless you have obtained
probable cause to arrest. If you do have probable cause, you

may arrest the juvenile in accordance with proper arrest pro-
cedures. (See PART FIVE: ARREST.)

If you have established that the juvenile is a CHINS, you
may treat the child as described in PART NINE.

Exgggles

1. A merchant comes out of his store, spots
you, and runs over to you saying, "that
kid jJust stole a cassette tape." Al-
though you do not have the authority to
arrest the juvenile (because the alleged
misdemeanor was not committed In your
presence), you may stop her for a thres-
hold inquiry. vYou may ask her name ang
address and then furnish that information
to the merchant, He, In turn, may use
that information to file a complaint
against the juvenile. Should the juve-
nile give inadequate snswers or refuse to

answer your gquestions, you should not de-
tain her further,

10

2. While on patrol on Mass. Avenue, you are
approached by a woman you do not know who
says she just saw three boys trying to
break into a blue Volkswagon parked on
the corner. You find the Volkswagon with
the Jjuveniles around the driver's door.
One is hitting the vent window with his
fist. You have reasonable suspicion to
believe that they may be trying to break
into the car. You may conduct a8 thres-
hold Inquiry to detemmine whether the car

belongs to any of them.

204, Frisk

If you reasonably suspect that a Jjuvenile is carrying a
weapon, you may conduct a limited pat-down search to protect
yourself. You may also look in the nearby area from which the
Juvenile could easily reach and obtain a weapon. If you stop a
Juvenile in a car, you may quickly look in that part of the car
the juvenile could easily and quickly reach, but again you must
reasonably suspect the existence of a weapon.

A frisk is only allowed as a quick check for weapons where
you reasonably suspect their existence. You should not use the
frisk to search for evldence for use against a Juvenile in de-
linguency preceedings, or to seize drugs or contraband.

In most situatlons where you contact a juvenile you will
not suspect weapons, so you should remaln cautious but conduct
your questlions without a frisk. If possible, you should avoid
frisking a Juvenile because a court may view it as coercive.
You should be especially wary of frisking very young children
or children of the opposite sex. However, In some clrcum-
stances, specific facts may lead you to believe the Juvenile
may b2 armmed end dangerous. In those unusual clrcumstances,
you should frisk the juvenile to protect the juvenile, others,
and yourself,

"
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Reasonable suspicion to frisk may arise at any point during
@ stop and may be based on the following facts:

1. The suspected offense and resulting likelihood of the
Juvenile having a weapon--are you 1nvestigat1ng a re-
parted incident in progress involving use of weapons?
Or are you investigating a very recent incident involy-
ing an easily concealed weapon that you suspect the
Juvenile may stfl) be carrying?

2. The juvenile's appearance--is there a bulge in the juve-
nile's clothes, or does the Juvenile appear to be con-
cealing an object that could be g weapon? '
3. The Juvenile's actions and words--does the juvenile act
threatening in a way which suggests, based on your
experience, that the juvenile may have a weapon? pig

the juvenile move as if to hide a weapon when you
approached?

4. The juvenile's record or reputation--does the Juvenile
have a history of amed assaults, use of weapons {n
resisting arrest, or attacking police officers? Have
you known the juvenile tg carry weapons in the past?

5. Time, place, and other circumstances--is the area dark
or isolated? Are there a number of persons present
posing a serious threat to your safety? These factors

alone may not Justify a frisk if the suspected delin-
quent act did not involve weapons,

6. The jJuvenile's campanions--do you reasonably suspect
other juveniles or adults Present of carrying a weapon

If you decide you must frisk a Juvenile, you should nor-
mally limit your frisk to a pat-dowmn of the Juvenile's outer
clothing. However, you May open an unusually heavy coat or

12

| other gamment if you could not feel a possible weapon fram out-

slde. You should use sufficient care and strength to allow you
to detect any weapons concealed beneath the clothing. If you
feel an object vou reasonably believe to be a weapon, you may
reach into that pocket or area to remove the object. 1If you
have Information or have made observations that lead you to

| reasonably believe a weapon is concealed in a particular spot,

you may lmmediately check that spot before patting-down the

~ Juvenile. If you selze an item, you should return it to the

Juvenile unless you arrest the juvenile, or unless the item is
contraband.

If the juvenile is carrylng a purse, knapsack, bag, or
other such item that you reasonably believe could be used as a
weapon you may place it out of the juvenile's reach during the
stop. You should not open or search the item unless you rea-
sonably suspect it may contain a weapon that the juvenile could
reach and use against you or others in the area, If you sus-
pect such a weapon, you may use the least intrusive means pos-
sible to detemine whether the item contains a weapon. Patting
or squeezing the exterior is preferred, but if that would not
reveal whether a weapon were inside, you may open the item and
look inside for a weapon. VYour search is limited to checking
for weapons; you may not open closed containers too small to
hold a weapon. )

Examples

1. You see a youth who matches the descrip-
tion of someone wanted for assault with a
dangerous weapon that took place that
morning. You stop him, explain that he
is not under arrest, and ask him for
identification. The youth seems very
nervous and you believe he has the weapon
on him, probably in his pocket. You pat
him down but do not detect the presence
of a weapon. You may ask the youth to
remove his bulky ski parka so that you

13
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can pat-down his Immer clothing. If you
still do not detect the weapon you cannot
search any further.

You are questioning a suspect you found
emerging from a closed school building at
night. He is wearing gym shorts and a T-
shirt and carrying a knapsack. The youth
becomes hostile and makes verbal threats
against you. You are concerned that his

You must be very careful if you operate under the assump-
tion that a juvenile has given consent as a court will look at
such consent very carefully. 6 You should always tell the juve-
nile, in language the juvenile can understand, that he or she
has the right to withhold consent. You should not suggest that
it would be in the Juvenile's best interests to cooperate.
Even with these precautions, a court may find that the juvenile
could not or did not give valld consent. Avold situations
where consent is needed, and try to obtain the consent of the
Juvenile's parents or guardian,

knapsack may contain a weapon. You do
not want to merely place the knapsack out
of his reach for the duration of the stop
and then return it because his threats
make you believe that it might contain a
weapon., You declde to pat-down the knap-
sack, which represents the least intru-
sive means of conducting an examination,
The pat-down reveals soft contents that
feel like clothing. Since there is ro
reason to believe a weapon 1s concealed

there, you do not open the knapsack but
return it to the youth,

205. Consent

Normally, when you exercise your stop power you may briefly
detain the juvenile at the location of the stop. You should
not on your own initiatlve extend the length of detentlon or
move the suspect because a court may view this as an arrest on
less than probable cause. However, the juvenile may voluntar-
1ly agree to remailn with you beyond the short perlod of time
necessary for you to conduct your threshold Investigation or
voluntarily agree to accompany you elsewhere (e.g., to a cruls-
er or back to a victim for identification). However, the juve-

nile must still remaln free to leave at any tlme unless cause
to arrest develops.

14

Example

You see a girl run out fram a department
store where there has been a rash of shop-
1ifting. She 1s carrying a large, full
shopping bag. Upon spotting your crulser,
she drops the bag on the sidewalk and starts
walking. You pull up next to her and tell
her you would llke to ask her a few ques-
tions. She gives you her name, but refuses
to tell you where she is going. You inform
her that she is not under arrest and ask her
to return to the department store with you.
She refuses. If you believe you have prob-
able cause to make an arrest, you should
detain her and given her full Miranda warn-
Ings. You may then accompany her to the
store. If you do not belleve you have prob-
able cause for an arrest, you may not detain
her further,

15
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PART THREE: QUESTIONING A JUVENILE

[ 300. Interrogation

Any questioning of a suspect initiated by a law enforcement

, officer may be considered an interrogation. Miranda warnings
are required when the interrogation 1is custodial in nature

(i.e., when the juvenile is in custody or otherwise deprived of
freedom in any significant way by a police officer). 7Yo deter-

B mine whether the interrogation was custodial, courts consider
~ whether a suspect in this person's position would have belleved

he or she was free to leave. Factors important to this deter-

Ji¢ mination include the age of the juvenile, the location and
# length of the questioning, and the number of police present.

Courts are more likely to find the Interrogation to be custo-

. dial in nature when the suspect is a juvenile; therefore, you
' may want to glve the proper warnings earlier in questioning

than you would for an adult.
The Miranda warnings are:

1. A juvenile has a right to remain silent.

2. Anything a juvenile says can be used against him or her
in a court of law,

3. A juvenile has the right’ to the presence of an attorney
during questioning.

4, If a juvenile cannot afford an attorney, one will be ap-
poilnted for him or her prior to questioning.

-f The timing of tiie warning and waiver of the rlghtsAare dis-
cussed below.

301. Questlioning a Stopped Juvenile

Interrogation may take a variety of forms. You may carry
out a "threshold inquiry" when you have stopped a juvenile you
reasonably suspect of engaging In delinquent activity. (See
PART TWO.) Even though no warnings are necessary initially,
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you must be careful not to detain the juvenile too long and not

- to ask more than general threshold questions. This should pre-

vent a later court fram finding the questioning to be custodial
interrogation and excluding any information cbtained during the
discussion. If it appears the juvenile may make incriminating
statements, you should stop the discussion and inform the juve-
nile of his Miranda rights,

302. Interviewing a Juvenile Witness or Informant

Situations may arise where you wish to interview a juvenile

" who you do not suspect of delinquency, but who may be able to

provide you with Information helpful In your 1investigation of
another Juvenile or encther person. Miranda warnings are not
necessary in this situation. However, you might consider
whether a parent's presence would help to obtain the coopers-
tion of the juvenile. In addition, the parent's presence may
help protect you from any allegatlons of coercion, intimida-
tlon, or other misconduct.

When you decide to Intervliew such a juvenile, you should
politely and clearly explain that you do not suspect the child
of wrongdoing, but that you wish tc ask a few questions to
further your investigatlon. You should ask the juvenile to
cooperate, and, if practical, you should also seek consent from
a parent. If the child is very young, he or she is likely to

be frightened, and to ensure that the consent is voluntary you
shouid involve a parent.

You stiould at all times remain sensitive to the juvenile's
emotional Immaturity. This factor may color the truthfulness
of answers you cbtain, and may meke the juvenile more vulner-
able to emotional upset from questlioning by the police.

If at any time during your questioning, it appears you may

obtain a confession or other statement you may wish to use
against the Jjuvenile you are questioning, you should cease

8

guestioning until you have given the Miranda warnings as listed
above. (See Section 300.)

303. Interrogating a Juvenile Suspected of Delinquent Behavior

Miranda and subsequent cases prohibit the use egainst a
Juvenile of statements made by the Juvenile during a custodial
interrogation unless proper warnings are given and the right to
remain silent is knowingly and intelligently waived. The warn-
ings must be glven in language the juvenile can understand; you
may wish to give the traditional Miranda warnings but explain
each part In greater detail.

304. The Assertation of Right to Counsel or Right to Remain

Silent

If at any time the juvenile or parent/quardian asserts the
right to counsel, you must honor that request before proceeding
with your questions. This means you must stop questioning the
Juvenile until counsel is obtained. Because courts have in-
cluded in thelr definitions of Interrogation a variety of forms
of police activity that elicited confessions or statements, you
should also avoid any comments, questions, or discussions with
the parent/guardian, other officers, or anyone else, that may
lead the juvenile to make a confession or other hammful state-
ment. In addition, once the chlld has asserted the right to
counsel, you must walt for appearance of counsel, and may not
re-approach the child tc seek a walver of counsel., If the
Juvenile later approaches you end expresses a desire to con-
tinve the interrogation without counsel, you should be very
careful to ensure that walver ls completely voluntary, end not
suggested In any way by your actlons. If there remains the
slightest possibility that the Juvenile may later claim you
suggested the walver, you should wait for counsel to ensure the
admissibility of statements,
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Similarly, if the juvenile asserts his or her right to re-
main silent, that right must be respected. Again, you should
be careful not to coerce or intimidate a waiver of this right,
as that will endanger adnissibility of any statement made and
render the Interrogation useless.

305. Walver of Rights

The Juvenile may walve the right to remain silent and to
have counsel present during the interrogation. However, such
consent will be closely scrutinized by the court to insure that
the consent was knowingly, voluntarily and intelligently made,
with an awareness of the circumstances and possible conse-
quences. The court will examine all of the circumstances sur-
rounding such consent and waiver to detemine voluntariness.

A court may consider factors such as the following to de-
temmine the voluntariness of consent and walver:

1. Parental Presence. This is the most important factor to
the court; 1t is almost impossible for a juvenile to
glve valid consent without the advice of his of her par-
ent/guardian. Another close relative or an attorney may
be a sufficient substitute,

2. Form of Warning Given. A court may look closely at how
you explained the rights te the juvenile. While an
adult may grasp a standard Miranda type warning, you may
have to give a juvenile a simpler, easier-to-understand
explanation of the possible consequences of making a
statement, of the advantages of having a lawyer, etc.

3. Age of the Juvenile. This factor can carry consliderable
weight In detemining the ability of the juvenile to
make an intelligent walver.

4, Education.
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. Knowledge of the Substance of the Charge, Again, an

adult might be able to understand the idea behind de-
linquency proceedings, and the nature of a particular

charge, but the juvenile may require further explanation
to understand what wrongdoing Is suspected,

whether Any Counsel is Obtained and Relationship Between

Parent and Child. If legal counsel is obtained, the
court is likely to find the walver and consent valid.
1f only parental advice is available, the court may con-
sider whether the parental interests are adverse. For
example, 1f a parent has Initiated the delinquency com-
plaint, or has made statements suggesting that he or she
is not interested in protecting the juvenile's inter-
ests, a court may find the juvenile's walver and consent
invalid.

- When Questioning Occurred. A court may consider whether

the interrogation occurred at day or at night, or before
or after charges were formally made.

. Place of Questioning. A court may consider where the

interrogation was conducted. Although some juveniles
may be intimidated by being questioned in the station-

house, it 1s departmental policy to conduct interroga-
tion at the stationhouse.

Method of Questioning. How the officer conducts the '
questioning may be very important. Any threat or show
of force will be looked upon with disfayor by a re-
viewing court.

Length of Questioning.

Any Request fur Counsel or a Refusal to Answer Ques-
tions.
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PART FOUR: WARRANTLESS SEARCHES

400. Preference for Warrants

When you acquire information that you believe creates prob-
able cause to conduct a search, you should obtaln a search war-
rant. Courts have consistently stated the importance of giving
an Independent magistrate the opportunity to review the facts
knowm to a police officer In order to ensure that these facts
Justify an intrusion into the suspect's privecy. To encourage
the use of warrants, the U.S. Supreme Court has stated first,
that the courts should read warrents and affidavits in a
common-sense non-technical way, end second, that warrantless
searches should be much more closely scrutinized by the courts
than searches for which there is a warrant, Moreover, a search
warrant will usually permit a far more extensive search than
would be the case if a search were permitted only as one of the
exceptions to the Constitution's warrant requirement, What ali
this means to you is that if you take the time to get a war-
rant, your search Is much more likely to stand up in court.

401. When a Warrantless Search is Permissible

The exceptions to the constitutional tule that pemnit a
warrantless search include search Inclident to arrest, search
incident to a stop (i.e., a frisk), consent, plain view, exi-
gent circumstances and hot pursuit. Searches incident to ar-
rest and stop are discussed in this section only as they relate
to motor vehicle searches (which may also be sllowed under
other exceptions). Juveniles are entitled to the same proced-
ural protections under these exceptions as are adults.

402. Consent Searches

Consent to search an area, whether the area is in a build-
Ing, on privately owned land or in a motor vehicle, Is unneces.-
sary when a search is authorized under any other guideline,

23
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Consent should be used only as a last resort because it is of-
ten subject to question after the fact. Courts tend to be es-
pecially careful in scrutinizing consent gliven by a juvenile.
If you have sufficient probable cause to get a search warrant,
it is preferable to make the search under a warrant rather than
base it on consent,

Consent 1s a question of voluntariness, taking into account

. all surrounding circumstances. Courts are stricter when con-

sidering the possible consent of a juvenlle to a search because

_of the presunption against the ability of a juvenile to know-

ingly and intelligently waive his constitutional rights.

You should tell the person fram wham consent is socught that
any evidence found may be used against the juvenile, and that
ke or she has the right to withhold consent. You should make
sure both the juvenile and the consenting adult actually under-
stand this warning.

Other factors (besides age, knowledge of consequences, and
parental involvement) that may be used to attack or support the
voluntary nature of the consent include:

1. lack of education or fluency in English;
2, below average intelligence;

3. repeated requests for consent; and

4, physical or mental stress.

Generally, valid consent to search in a building or on pri-
vate land must be obtained fram whomever has control over that
area. You can probably obtain consent fram a parent er guard-
fan to search a juvenile's room, but you should try to obtain
the juvenile's consent also. However, the parent or guardian
may not be able to glve valid consent to search, when, for ex-
anple, the object of the search is a locked footlocker belong-
ing to the juvenile. Only the juvenile can give valid consent
for this search. The parent or guardian cannat give valid con-
sent to search a juvenile's room if that juvenile pays rent.

24
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Examples

A reliable Informent has Jjust told you
that he knows Susie Smith is planning to
sell a large quantity of marijuana hidden
in her bedroam. The informant knows that
transaction is to take place that day,
but does not know where or when. You be-
lieve that there is not time to obtain a
search warrant because, if you do not go
to her house Immediately, she may leave
with the drugs. You go to her house.
Her parents answer the door and tell you
she has not returned from school. You
inform them of your suspiclons and your
desire to search her roam. They consent
to the search. In the search you find no
drugs, but you do find a padlocked wooden
box under her bed. Even If her parents
consent to this search, you should either
a) request that another officer remain
with the box while you obtaln a search
warrant; or b) wait for Susie to return
and request her consent to search the
box. '

In the course of Investigating a series
of housebreaks, you go to the home of a
Juvenile suspect to question him. You
believe he is hiding goods that his
friend has stolen, and you would like to
search his roam for the stolen items.
The Juvenile's parent is not hame, and
the juvenile does not speak English, You
should obtain a search warrant before
searching the juvenile's room,
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3. While investigating a series of house-
breaks, you go to the home of a juvenile
suspect to question that Juvenile. The
suspect 1s not home, but her guardian
answers the door. The guardian is horri-
fied by your story end agrees to let you
search the juvenlle's room. In the Juve-
nile's room you notice a locked jewelry
box. Sare of the Items stolen were
pieces of Jewelry. However, because the
box is locked, you must obtain a warrant
or the juvenile's consent before you can
oper the jewelry box.

You may search a motor vehicle without a warrant if you

have obtained the voluntary consent of (in order of pref-
erence):

1. the registered owner; or
2. a person who you have reason to believe is au-
thorized by the registered owner to use the vehicle

(é.g., a family member 1n possession of the keys);
or

3. the driver.

A person's consent is not valld If it is obtained in the pres-
ence of an Individual who obJects to the search and who is
higher in the above 1list of preferences. That 1s, the driver's
consent Is not sufficlent If an objection Is raised by the reg-
istered owner sitting in the back seat. On the other hand, the
registered owner could validly consent to a search of the vehl-
cle even if the present driver objects.

As discussed above, you should always try to obtain the
consent of a juvenile's parent or guardian before a search;

consent of the juvenlle should be relled upon only as a last

resort.
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Example

On routine patrol, at about 2:40 AM, you
stop an automobile with one headlight and
the license plate 1light burnt out,  Six
teenagers are in the car. The driver cannot
produce identification. Only one passenger,
Pat, is able to produce identification. The
registration shows that the vehicle belongs
to Pat. You arrest the driver on traffic
charges. You smell merijuana and want to
search the car. Only Pat can grant permis-
sion to search the vehicle. 1f Pat does not
consent to a search of the car, you cannot
detain the vehicle any longer.

403, Vehicle Stop and Frisk

vehicle stop and frisk is one of the most common situations
in which you will encounter juveniles. You may stop any vehi-
cle for investigation whenever you have reasonable suspicion to
belleve that the driver has violated a traffic regulatlon, that
the vehicle 1s stolen or being operated without authority, or
that the vehicle or its occupants are, have been, or are about
to become involved in a criminal or delinquent offense. You
may not detain the vehicle or Its occupants ary longer than
necessary to ascertain whether a crime, delinguent act, or
traffic violatlon has been committed unless you make an arrest
or issue a citation. You may not make random stops of cars
without reasonable suspicion,

Whenever you have stopped a vehicle or whenever you make
thls type of contact with an occupled vehicle that is not mov-
ing, and you bhave reason to suspect that any occupant of the
vehicle is ammed, you may require that person to leave the
vehlicle and submit to a frisk for weapons. Before allowing the
occupant to re-enter the vehicle you may inspect those parts of
the car within that person's reach that could contain weapons.
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If there are articles such as pocketbooks or briefcases in the
car, you should pat them if that would reveal a weapon; only if
this would not be sufficient to determine whether the container
holds a weapon may you open the article. A locked, closed or
sealed container may not be Opened under the authority of a

vehicle stop and frisk. For a more detailed discussion see
PART TWO: STOP AND FRISK.

Examples

1. You stop a car for ruwning a red light,
The driver produces a license and reg-
istration. The one passenger makes
threatening comments to you. You recog-
nize him and remember that he has a de-
linquency record for A & B DW. You see a
bulge in his waistband. To protect your-
self, you frisk the passenger and areas
of the car fram which he could easily
take a weapon. The driver need not con-
sent to this search.

2. On patrol you observe a youth, who ap-
pears to be 14 or 15 years old, driving a
late model car. Suspecting unauthorized
use or driving without a license; you
stop the vehicle to verify the license
and registration. The driver's actions
give you reason to suspect that he may be
armed.  You may order him out of the car
and frisk him for weapons before asking
him to produce his driver's license and
vehicle registration certificate. After
the frisk, he produces a valid license
and registration but is agry and hos-
tile, Before you let him back into the
car, you may examine any area of the car
within his reach which could contain a
weapon. These areas include: an unlocked
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glove compartment; console between bucket
seats; above the sun visors; beneath the
seat; and under items on the seat. VYou
may also inspect readily opened contain-
ers such as bags, purses, packages, or
briefcases within his reach that may con-
tain a weapon, If you can determine
whether a container, such as a paper bag,
has a weapon inside by feeling it without
opening it, you should do so. You may
not go Into an area like the trunk or
locked briefcase, since it is not readlly
accessible, unless the suspect attempts
to open it In a maenner causing reasonable
suspicion that he might be seeking a

weapon,

404, Plaln view Searches

The plain view exception admits into evidence objects in-
advertently seen by an officer who has a right to be in that™
location. You may seize contraband or evidence in plain view,

for example, when executing a valid search warrant, searching
to secure premises or in hot pursuit of a suspect.

Anything you happen to observe in, on, or connected to a
vehicle may be considered as evidence for probable cause to
arrest the occupants, to search the vehicle (subject to limi-
tatlons discussed in sectlons 414 and 415), or to selze the
observed items. The selzable items would include anything you
observe with the use of a flashlight. This applies to vehicles
that have been stopped and those that are unoccupled.

Exgjgl es

1. while placing a parking violation tag
under the wiper of 2 vehicle, you cbserve
what appears to be the edge of a plastic
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bag partly under the seat. After looking
at it for a moment, you see seeds, leaves
and twigs glving you probable cause to
conclude that it conteins marijuana. You
have authority to seize the beg to deter-
mine whether it contains contraband.

While patrolling a shopping center, you
recelve a report from dispatch that a
store manager has observed two girls con-
ceal clothing on their persons. You see
two girls run from a store and enter a
car parked directly outside. You ap-
proach the vehlcle to ask why they were
running from the store. The report from
the manager and the flight of the two
girls gives you the necessary justifica-
tion to detain the girls and the car.
You observe on the back seat discarded
price tags marked with the name of one of
the stores in the shopping center. You
see no sign of any clothlng. The pres-
ence of the price tags, in eddition to
the surrounding circumstances, furnish
probable cause to search the vehicle for
stolen clothing.

Searches_lncident to Arrest

of the crime for which the arrest was made, you may search
those parts of the person and clothing that may conceal the
evidence.

When you are arresting a person in a motor vehicle you may

order other occupants out of the vehicle to be frisked for wea- 5ﬁ”{fp
pons if you have reason to suspect that they may be carrying | =

weapons; If your suspicion that the occupants may be armed con- °

tinues after the frisk, you may assure yourself that the pas-
senger area of the car does not contaln weapons that might be
used to assault you before you allow them to re-enter the vehi-
cle. Incident to arrest, you may conduct a contemporaneous
search of the passenger compartment of the vehicle, snd con-
talners found therein.

1f you have probable cause to belleve that the arrestee is
concealing on hils or her person or in his or her clothing
evidence of the crime for which the arrest was made, you may
search those parts of the person and clothing that may conceal
the evidence sought. Incident to arrest, you may conduct a
contemporaneous search of the passenger compartment of the
vehicle, and containers found therein.

In addition to weapons searches, whenever you have probable
cause to make an arrest for a delinguent act, you will general-
ly bave probable cause to search the vehicle for any evidence
assoclated with that offense, This type of vehicle search is
governed by another set of guldellines, the exigent circum-
stances exception.

In general, Massachusetts law allows you to make a search
of an arrestee and of the area within the arrested person's
reach for wespons. Once you make an arrest you may make a full
search of the person and his or her clothing for weapons, as
opposed to a limited search suthorized under the stop and frisk
power. You may also make a protective sweep for persons on
private premises in the course of a search Incident to arrest.
If you have probable cause to believe that the arrestee is con-

N\ cealing on his or her person or in his or her clothing evidence

Examples

1. You have a warrant for the arrest of Kim
Young on grounds of the possession of a
controlled substance. You see Kim hang-
ing out in the center of town and arrest
her. You pat Kim down and Kim appears to
be unarmed. However, In Kim's pocket you
find a throat lozenge box. You may open
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3.

the box because controlled substances can
be inside.

You are sent on a call for a B & E in
progress. As you arrive on the scene,
you see two teenagers emerge fram a dark
building carrying something and get into
a car. You follow them and pull the car
over. You tell them they are under ar-
rest. You may search the car for items
that may have been taken and seize them
as evlidence.

On routine patrol you observe an auto-
mobile driving erratically along Pleasant
Street. After observing the vehicle run
a red light, you stop the vehicle. The
driver Is a teenager as are the four pas-
sengers. When the driver is unable to
produce a valid license, you order the
driver out of the car and place the driv-
er under arrest. VYour pat-down for wea-
pons uncovers a pocket knife, The pas-
sengers are hostile and verbally abusive
and you suspect they may be carrying
dangerous weapons. After another officer
arrives, you may order them out of the
car and frisk them for weapons. However,
since there is no evidence associated
with the crime of driving without a 1i-
cense for which the driver was arrested,
your search of the vehicle and passengers
must be limited to places where you may

reasonably expect to find weapons within
their reach.
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406. Exigent Circumstances

In some situations you may not need a warrant to stop and
search & vehicle capable of belng moved when you have probable
cause to believe that evidence of a crime or delinquent act is

contained within it. This is because the mobility and accessi-
bility of the vehicle raise the possibility that the -vehicle
will not be there or the evidence in it will be destroyed or
removed before you can return with a warrant. However, these
exigent circumstances do not eliminate the need for probable
cause.

When probable cause does exist, the following are some
situations that justify a warrantless search:

1. The vehicle is operable, and it is impractical to assign
an officer to guard the vehicle pending your return with
a warrant.

2. You have reason to believe that persons known or unknown
may move the vehicle.

3. The possibility exists that an alerted criminal or de-
linguent will use the vehicle to flee.

4. The possibility exists that time or the elements might
destroy the evidence.

5. It is an emergency situation in which a vehicle must be
searched to save life, prevent injury to others, or pre-
vent serfous damage to property.

Example

You were informed, by a reliable informant,
that a known narcotics dealer was observed
near the high school on several occasions
during the past month taking small quanti-
ties of a white powder in glassine bags fram
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the tzuk of a red sedan near the high
school baseball field. You now have prob-
able cause to believe there are drugs in the
car, and you may search it. You do not need
a warrant because the vehicle may be moved
or the narcotics removed from it.

In the following situation a warrant is necessary to search a
vehicle:

1. The evidence sought has not been tampered with for a

significant length of time and there is no reason to
believe it will be while a warrant is belng sought,

2. It 1s necessary to seize the whole vehicle and you know
where it may be found. '

3. The vehicle is not capsble of being moved.

Remember that you should search only the parts of the vehicle
in which the items might reasonably be found. 1If it is imprac-
tical to search immediately at the scene, you should have the
vehicle towed in order to search later. (Keep in mind that any

movement of the car by you will probably eliminate the exigent
circumstances and make it necessary to obtain a warrant,)

Locked suitcases, briefcases, tool boxes and the like may
be seized from the vehicle as part of these probable cause
searches, However, a warrant is almost always necessary before
the contalners cen be opened. Although the practical value of

this delay may seem slight, courts are strict sbout this re-
quirement.

34

PART FIVE: ARREST

500. Definition of an Arrest

Although there 1s no exact formula for determining when an

arrest has occurred, generally a legal arrest is any situation
when:

1. you detain & person by force, by verbal commands, or by
creating circunstances that implicitly make it clear to
the person that he or she is not free to leave; and

2. you detaln th: person for a longer period of time than
the brief perlod needed to conduct an Initial investiga-
tion following a stop; or you take any action that ex-
ceeds the stop power usually assoclated with arrest; and

3. you have enough Information to give you probable cause
to believe that the person has committed an offense for
which you have the power to arrest.

It is important tu imow when an arrest takes place and the
requirements for a legal arrest. Not all arrests are legal,
that is, In accordance with the Constitution and existing laws.

" Any situation when the first two factors are present, but not

the third, Is an fllegnl arrest. 