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1 ga.rtﬁxent of Justlce, letter dated Novem(fb:;lefgl lﬁglilmtlg al!lonDLW:ﬁ?eng _Page 7 )
McConnell Robert A., Assistant, Attorney 258 of
; fm, Department, of Justxce, letter toe thgeél;erglkegffli-lc:ugg %fegﬁ';l;:éﬁnﬁ : x
zelt"f'z;#::‘edH:tgteIggn? 2 US Representatlve from the State of New York ot 1 D © “u A S o " i e
: 239 e e , : S O . P
RS e - '~ FORFEITURE IN DRUG CASES = o
S ™ e R PN » SN |
| | e S N R B e ~ WEDNESDAY SFPTEMBER 16, 1981 .
R R B e Ty cR .. HOUSE OF REPRESENTATIVES FRURS 3
S ‘ ' Y o o e : S - SUBCOMMITTEE ON CRIME S {
o ; = OF THE COMMITTEE ON THE JUDIOIA*RY, Lo 5
s 5 . 8 - ..~ Washington, DcC
b : 2 . The subcommlttee met, at 1:20 p.m., in room 2237 of the Rayhurn
° House Office Building, Hon Wllham d. Hughes (chan'man of the
o <4 subcommittee) presiding.
. o e , o e RS P ; % ~ Present:- Representatlves Hughes Kastenmeler Conyers and
2 I T S s : REPIEEEE S DR SIS ' Sawyer. . ' -
By ' : ' T L P e : o ; - Staff present: Hayden W. Gregory, chlef counsel David Beler, as- ~ 5
{ ' e = PR - sistant counsel; and Deborah K. Owen, associate counsel L AT S =
R L T R R PP e Mr. HucHEs. The Subcommittee on Crime will come to order. | oo :
Lo SRR ST e , T , § /A ~_ This afternoon, the Subcommittee on Crime opens a series of i
% ' O ' o e | g - hearings on the question of forfeiture of assets in erlmmal cases,
m e . o - Forfeiture has long been an important and potentlally effective. . «
e | . 8 crime-fighting tool in the minds of law enforcement officials. Qur
o i - criminal laws have long permitted the forfeiture of contraband and ]
o PN . o of the instrumentalities of crime. In addition, more recent legisla- - L
¢ e . e o tion, including the Omnibus Crime Control Act of 1970, has created: ( ‘
] S , e e _statutory authority for the forfeiture of assets mvolved in racke;y i o
: L ‘teering cases. BT
; L D g © o Ine addltmn, Congress in 1970, through the passage of the Com- £
; : | ¥ ‘prehensive Drug Abuse and Preventlon Act of 1970, authorized the ™ £ e
: VS : forfeiture of profits and proceeds obtained in drug trafﬁckmg ‘ a -
] o ~ Unfortunately, until very recently, these statutes were severely B ) ‘
4 / . . underutilized. As indicated in hearings held last Congress by Sena- ‘f '
‘ B tor Biden, the Department of Justice has failed to devote sufficient ag .
TS TN resources and executive direction to the problems of forfeiture. B
b N o . These problems, as well as certain alleged statutory deficiencies, ‘
. N have also been the: subject of an exhaustive study of forfeiture by
w8 o - the General Accounting Office.
g ‘Pending before the subcommittee are three spec1ﬁc bills: HR. e .
; Oy . ~ 2646, 2910, and 4110, which address problems with respect to for- .~ .° |
i B : ' o felture These bills ’ represent important initiatives in our fight = S b
, g o ERE S e agamst crime. While each of the bills takes a slightly different tack e
> 5. e ~ in attacking the perceived problems with forfeiture, the subcom- . ‘
: ol r ' mittee intends to give serious and detailed. attentlon to all the sug- el
i s SRR A IR AR gestions made in these bills. ‘ o , e o
¥ N o . ~In addition, we ‘11 give careful con51derat10n to the suggestlons SRS ' '
k. v ” L : made in this area by other ‘witnesses, 1nc1ud1ng the Department of , B ,
o «“  Justice and the GAO.. . | | ;‘ (R
¢ . ¢ I : : ‘-“ SRE : L - (1) . e - f - . S
: N . i . R . . i : | & o ; : 8.
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In addrgssipg the alleged problems with forfeiture, certain funda-
mental principles need to be kept in mind, in my judgment. First,
the profits or proceeds which flow directly from criminal conduct
should not continue to be available for criminal enterprises.
Second, the Federal Government must demonstrate a greater com-
mitment to the use of forfeiture before wé can 'hope to eradicate
it;be'ttamt on our economy of proceeds obtained through criminal ac-

ivity. S - h

There are a substantial number of legal and constitutional issues
posed by the legislation before us. The subcommittee intends to
give each of these arguments careful consideration and develop a
plece of legislation which embodies the best of each, without doing
violence to the due process or other constitutional rights of defend-

-ants or innocent third parties. * :

[Copies of HLR. 2646, H.R. 2910, and H.R. 4110 follow:]
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w0 H. R, 2646

To amend section 1963 of title 18 of the United States Code to create a
rebuttable. presumption about the forfeiture of property of persons convicted
of racketeering offenses involving violation of drug laws, to provide that the
property forfeited in comnection with such racketeering offenses, and the
proceeds from such property, be used for local, State, and Federal drug law
enforcement, and to provide that certain profits or proceeds of persons
com{;icted of racketeering offenses involving violations of drug law are subject

to forfeiture, . v a : :

AT

"IN THE HOUSE OF REPRESENTATIVES

MarcH 19, 1981

Mr. SAwyER introduced the following bill; which wag referred to the Committee
on the Judiciary

A BILL

~To ;amé‘nd section 1963 of title 18 of the United States Code to
o create a rebuttable presumption about the forfeiture of prop-
erty of persons convicted of racketeering offenses involving
violation of drug laws, to provide that thé property forfeited

~in connection with such racketeering offenses, and the pro-
ceeds from such property, be used for local, State, and

Federal drug law enforcement, and to provide that certain

_ profits or proceeds of persons. convicted of racketeering
offenses involving violations of drug law are subject to

S 4§13 . [N
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Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress asse.nbled,
That section 1963 of title 18 of the United States Code is

amended—

(1) in subseetion (a)— 7
- }(A) by striking out “and” immediately before
S 4@ and B
J (B) by striking out the ‘;period ;at the end and
inserang in lieu thereof the follc'viring: “, and (3)

in. cases in which the racketeering activity con-

sisted of any offense involving dealing in narcotic

<

or other dangerous drugs whxch is chargeable
under State law or any offense involving the felo-

nious >manufacture, 1mportatlon, recelvmg_, con-

cealment, buying, selling, or otherwise dealing in

narcotic or other dangerous drugs, punishable
‘under any law of the Umted States any proceeds
or proﬁts denved from any mterest, security,

- claim, or property or contractual right, described
in clause (1) or (2) of thi‘s subsection.”;

(2)“\in subsection (), by striking out the Ireriod at

the end and inserting in lieu thereof the. following: :

“, except that the Attorney General, may in his discre-

tion, provide for the use of any such yroperty forfeited

in cases in which the racketeering activity consisted of

fr

H.R, 2646-~ih
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any offense involving dealmg m; narcctlc or other dan~

gerous drugs, which is chasrgeaMe under State law or

 any offfense mvclmng the felonious manufaeture; 1mpo;c—

~
'tatlon -receiving, conecealment, buying, seIlmg, or'sth-

~ ‘¢rwise dealing i narcotic: or other dangerous drugs‘-,

~ pumishable under any law of the United States, for

Federal drug lav:v enforcement or the improvement of

State and local drug law enforcement. There is fhereby

appropriated, “ to remain available until expended, for

each flscal Jear beginning after the date of the enact-

ment of th1s sentence a sum equal to the proceeds from

I
the disposis}tion during the immediately preceding fiseal

year of alll such propert;jr forfeited in cases in which the

racketeering activity consisted of any offense involving.l

dealing in narcotic or other dangerous drugs, which is

chargeab{e under State law or any offense mvolvn g
t

- the. felonious manufacture, 1mporttmon recelvmg, con-

cealmen% ‘buymg, selling, or otherwise dealing in nar-

cotic og other dangerous drugs, pumshable under any

law of :the Umted States, to be used in the dlSCl‘etIOIl

of the Attorney General for Federal drug law enforce-

‘ment and the 1mprovement of State and local dlug law

enforcement " and L T

®(3) by addmg at the end the following new sub-

section:

HR, 2646=ih .
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“(d) If the racketeering activity cons1stsx ef any offense

o olvmg deahncr in narcotm or other dangerous drugs whlch

is. chalgeable under State law or any offense mvolx ing the

felonious manufacture, unportatlon 1ecelvmg, concealment,

buvmg, selhng, or otherwise dealing i I narcotic or other dan-‘

gerous drugs, pumshable under any law of the Umted States,

,del ance ot the eﬂdenee. ST ,

it shall be presumed that all assets or other property of the

convicted person are :subje‘ct to forfeiture under this section,‘a

unless such convmted person proves otherwxse by the prepon-
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97'1‘}1 CONGRESS
" ien Saasion H R 2910

To amend the Comprehensive Drug Abuse Prevention and Control Act of 1970
to permit the Attorney General to use certain proceeds from forfeited
property for the purchase of evidence and other information,

» IN THE HOUSE OF REPRESENTATIVDS

. " MARCH 30, 1981

Mr. GILMA& introduced the following bill; which was referred jointly to the
Committees on Energy and Commerce amd the J udxcxary
v‘»
7 ‘ ' ) o

. ABILL

]

To amend the COmprehenswe Drug Abuse Prevention and Con-

trol Act of 1970 to perrmt the Attorney General to use.

‘, certain proceeds from forfeited property for the purchase of

ev1dence and other mformatlon R

. Be it enacted by the Senate and House of Representa-
Tha,t (a) sectlon 511(e) of the ‘Comprehensive Drug Abuse
4 Preveh_tion and Control Act of 1970 (21 -U.8.C. 881(e));i§
5 amended— G |
6 © (1) by inserting after the second sentence the fol-

T lowing new sentence: ‘“Of such moneys and proceeds

1
-2 twes of the Umted States of America in Congress assembled,
”'3

&

8
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»1(// remaining after payment of such expenses, ther;/ are
2 “authorized to he appropriated (in addition to such *
3 amounts as are otherwise authorized to be appr oprlated
4 for such purpose) to the Attorpey General for the pur-‘
5  chase of ewdence and other information in connectlon
6 with investigations of violations of this title or title III,
7 | not to exceed $5,000,‘OOO for fisca.l year 1982 and, for
8 each sgcceeding fiscal year, not to exceed the greater
9 of $:10 000, OOO of 5 percent of the _a_x'nountv authorized
10 ?for the Drug Enforcement Adm1mstrat10n for its activi-
11 ties for that fiscal year.” ', and B
12 @) by striking out t’ﬁe period at the end of the
13 third sentence and inéerting in lieu thereof the follow-
14 ing: “and for soch evidence and other informatior.t. in
15 accordance with this subsection. The Attorney Generel
16 shall transmit to the Congreés, ﬁot later than four
: “17 months after the end ‘of each fiscal year, a report on
18 - the purchase of evidence and other i11f0r£ation dur.ing
19 the fiscal year (whether under this' subsection or other-
20 :wise) in con’nection with investigations of violations of .
21 :\tlus title or title IT1.”. ‘ RPN e

' »22 ‘ (b) The amendments made by subsectlon (a) shall apply

23 to fiscal years beginning with fiscal year 1982;
O

. HR. 2910—(?’{‘4

" 97rH OONGRLSS
RS HL R, 41 10

(e

To 1mprove the effectlveness cf cnmmal forfelture and for other purposes

IN THE HOUSE OF REPRESENTATIVES

Juny 9, 1981

Mr ZEFERETTI mtroduced the following bill; which was referred Jomtly to the
Commxttees on the Judiciary and Energy and Commerce

@

To improve the effectiveness of crimin;_ﬂ forfeiture, and for other

purposes .

L Be it enacted by the Senate and House of Represe;!zta-‘

bo

tives of the Umted States of America i n O’Ongress assembled

3 That this Aect may be cited as the “Orlmmal Forfelture
4 Amendments Act of 1981”

5 SEc. 2 Section 1963 of tltle 18 Umted States Code, is

6 amended— ‘ ) , ; c
7T o (1) by redes1gnat1ng subsections (b) and (c) as sub-
8 ’, sections (e) and (f; and | N
9 - " (2) by inserting afterr__subsect‘ion (a,)’, the following -
10 . - new subsections: | |

&

W)




- “’Q’f e T T S T e e s T o s e e o

10 O u
— | f | o
1 “(b) In addition to anj other penalties presIJc;ribed by this "1 thorize redemption of assets‘ forefeited under this subsecticn,
2 gection, whoever violates any provisionr-of section 1962 shall 2 PTOYiaed the assets deseribed in subsections (a) ar;d, (b) are
3 forfeit to the United States (1) any prof]ts and proceeds re- 3 surrendered or ‘otherwise remitted by such defendant to the
4 _,gardless of the form in which held that are. acqun‘ed derlved, = 4 Jurisdiction-of the-courtitle oo oo e
5 used, or mamtamed in violation of sectlon 1962, and (2) any & 5 'SEC. 3. (a) Section 408 of the Comprehensive Drug
| 6 profits and proceeds, regardless of the form in which held, 6 Abuse Prevention /und Control Act of 1970 (Public Law
7 that are acquired, indirectly or directly, as a result of a 'viéla- 7 91- 513 21 U.8.C. 848) is amended—
8 tion of section 1962, e 8 @) in sub‘«ecnon (@)(1) by striking “in paragraph
; 9 “f‘(c) Assets forfeitable under this section inslude those - 9 (2" and msertmg m lieu thereof the following: “by this
10 interests, proceeds, or profits owned by an indiﬁdusl convict- 10 Secmo"‘ : i :
| 11 ed of violating section 1962 and acquired by him, indirectly - 11 (@ i subsectlon (a)(2)(A) by adding after the
12 or directly, through the use of an illegitimate enterprise or : 12 | phrase “the proﬁts obtained by him in such enterprise”
| 18 illicit association, or through a combination of individuals. .18 the qulowmg: ‘, including any profits and. proceeds, re- |
;§ o 14 “(d) To the extent that assets, interests, profits, and 14 gafdless of the form in which held, that are acquired,
; 15 proceeds forfeitable under this section—-é | 15 derived, used, or maintained, indirectly or directly, in
;. 16 “(1) cannot be _l,ocafed; 16 connection wit{; or as a result of}a,‘violaftion of para—
% 17 ‘ “(2) have "besn rtransferred,; sold to, or deposited 17 | graph (1)”; an
E‘ 18 with thir& parties- or ” 18~ (3) by adding the followmg new subsection after
| ; 19 “(3) have been placed beyond the Jurlsdlctlon of 19 ‘subsection (d): ‘
; ‘ 20 the United States, | : . 20 “(e) To the extent that assets, interests, poroﬁts, and
$ 21 the court, upon conviction of the 1nd1v1dual charged may B 21 pmcequ forfeitable under this section—
22 direct forfelture of such other assets of the defendant as may ) 2 cannot, be located; | $
23 be available, limited in value to those assets that would 23 “(2) have been tlansferred sold to, or depos1ted
24? otherwise be forfelted under subsections (a) and (b) of this 24 ”with thlrd parties; 01' |
25 sectxon. Upon petition of the defendant, the court may au- -~
H,Ry‘ 110—ih

R, 411034
\\
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“(3) have be{}en placed hoyond the territorial juris:-"f

- diction of the United States, .
the court, upon conviction of the mdlwdual charged may
dlrect forfelture of such other assets of the defe dant.ag
be avallable lmnted in value to those assets that- would
othervnse be forfelted under subsectlon (a) of thls section,
Upon petition of the defendant, the court may. .authorize re-
demptlon of assets forfeited under thls subsection, provided
the assets deseribed in subsection (a) are surrendered or oth-

erwise remltted by such defendant to the _]lll‘lSdlCthll of the

ILR. 4110—ih

23

"“"J FUELASS i s s s ey B

13

_ Mr ‘Hugnes. Our w1tnesses for today s hearing include Senatorw ‘
Joe Biden’of Delaware, Congressmen . Leo Zeferetti of New York,
antg Ben Gilman of New York sponsers of bills before the subcom- .
mittee.
- In addition, the subcommlttee will hear from.a representatlve of :
s ‘the Justice Department and the General Accounting Office. Final-
. ly,the subcommittee will hear from a leadmg defense attorney and

a professor of evidence.
1 might note that the Chair has received a request to cover this

" hearing in whole‘or in part’by. telévision broadcast, radio broad- ~

cast, still photography, or by other similar methods. In accordance
thh committee rule 5(a), permission will be granted unless there
is objection. .
Is there objection? -
- [No response.] :
Mr. HuGHES. Hearmg no obJectlon, such coverage is permltted
_The Chair recognizes the gentleman from Michigan.. -~
Mr. SawyER. Thank you, Mr. Chairman. As the report issued by

24

the General Accounting Office points out, asset forfeitures have -

been modest compared to the quantities of funds involved in na-
tional drug. trafficking. The last figures I saw and, of course, they

obviously are estimates only, indicate that drug trafﬁckmg is a $65

billion business which would put it at the top of virtually any of

“our business fields or enterprises. In the State of Florlda alone, 1t is

estimated at somewhere over $5 billion. °
As I say, taken in that context, the amount ot‘ forfeltures seems

- to me to leave room for substant1al improvement.

I introduced H.R. 2646, which is one of the bills urider con51dera-
tion. After a hearing wrth, our subcommittee held last March, the
then-DEA Administrator, Peter Bensinger, with whom I discussed
it, thought the improvements made in the bill would be very help-
ful. Essentially, it would provide for the forfeiture of profits and
proceeds under RICO and would establish-a presumption that all of

the assets owned by a person after conviction, were ‘acquired
through, and were fruits of, the dealing and trafficking in illegal
narcotics or controlled substances It would put the burden of proof

on the party to establish if they came from some other source.

This would follow conviction and is really no different than a net

worth approach to the assets of an alleged evader of income taxes.
If the items are not explained by the tax retutn, the burden shifts
to the party to show—and that’s for actual conviction as opposed to
forfeiture—that he had ‘other nontaxable sources from which those

~assets flowed. Under the bill I introduced, the forfeiture proceeds

would be used to 1mp1ement and carry out further drug enforce-
ment. *
It is my ﬁrm behef that the drug business is not a busmess of

" passion or anything else. It is strictly a money business: It seems to
~ me that the ideal method for fighting drug trafficking is anything -
- that will attack the funds or the profits ﬂowmg from that busmess,

which are horrendous.
Taking the class 1 or class 2 dealer off the street may be fine, but

someone else just succeeds to the huge amount of assets essential -
- to the running of that kind of business and takes off from there.
Whereas, in addltlon to removing “the dealer, if we remove “‘the
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assets, it would let the drug dealers finance their own demise-in-

stead of the taxpayer. - R e T
I am looking forward to the hearings, too. Thank you, Mr. Chair-

man. ,

Mr. Hucugs. Thank you, Mr. Sawyer. 1t is with profound pleas-
ure that I am able to introduce as our first witness for these hear-
ings on forfeiture our distinguished colleague from Delaware, Joe
Biden, who happens to be the ranking member of the Senate Judi-
ciary Committee. S - ' _

Joe Biden, perhaps more.than any other current Member of Con-
gress, has pressed for the increased use of forfeiture statutes in
drug and other criminal cases. The last Congress, as chairman of
the Senate Judiciary Committee Subcommittee on Criminal Jus-

tice, he chaired an impressive set of hearings on the use of forfeit- -

ure in criminal cases. These hearings clearly form the base from
which this subcommittee is proceeding here today. o

In addition to the substantial debt that this committee owes to
Senator Biden for his legislative initiatives in the area of forfeit-
ure, I wish to also commend him for his recent efforts at attempt-
ing to fashion a comprehensive crime package. I hope that by work-
ing with him and his distinguished colleagues in the Senate during
this Congress, we can achieve a consensus on a series of important
anticrime initiatives. S -

‘Senator Biden, we have received a copy of your written state-
ment which, without objection, will be made a part of the record
and you may proceed as you see fit. - ' : ‘ ,

It’s goed to have you with us today.
 [The statement of Senator Biden follows:]

STATEMENT OF SENATOR JosEPH R. BIDEN, JR.

Mr. Chairman; I appreciate your invitation to testify before the Subcommittee on
Crime. As the ranking minority member of the Senate Judiciary Committee, I am
certainly aware of the responsibility Congress has to ensure that the ¢riminal jus-
tice system functions efficiently. During my tenure as Chairman of the Senate Sub-
committee on Criminal Justice, the extent of international drug trafficking im-
pressed me as a gravedomestic problem. As I learned more about the subject, it
became clear that the federal government has not used effectively all the tools
available for the elimination of major drug trafficking. ., - I

At my reguest, the General Accounting Office studied major narcotics cases pros-
ecuted during the past ten years. Although drug traffickers generate billions of dol-
lars a year in profits, the federal agencies charged with the prosecution of these net-
works did not even have a list of the major drug cases in this country. The General
Accounting Office compiled a list of cases and studied them to ascertain the amount
of money placed in the United States Treasury through enforcement of the forfeit-
wure statutes. These laws had been on the books since 1970. The preliminary results

. of the GAO Study were startling, They were explored in hearings which I chaired in

the Subcommittee on Criminal Justice in July of 1980. The report itself was pub-
lished in April 1981 and is entitled: “Asset Forfeiture—A Seldom Used Tool in Com-

batting Drug Trafficking.” ‘ '

As you know, the General Accounting Office in thé_ryep()rt gives séve,ral reasons
for the nonuse of the forfeiture statutes. The most significant reason is the failure of

- the Department of Justice to exercise leadership in the prosecution of major narcot-

ics cases; This failure is demonstrated: by the Department’s inability to maintain
data on major narcotics cases and by the forfeiture of a mere $2 million from drug
%xé%ffggllizgrs over the ten-year period when annual drug revenues were estimated at
illion. ‘ : :
More forfeiture will not eliminate domestic drug trafficking. However, the stat-
utes should be applied more often. To do this, agency personnel need more training.
Since initiation of the’'GAO study, the Department of Justice has indeed taken the
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roblem more seriously. For example, the Drug Enforce’r,nent. Administration re-
fea’sed this summer a publication entitled “Drug Agents’ Guide to Forfeiture of
Assets.” It is over 300 pages long, and it is the best explanation of the complicated

aspects of forfeiture that I have seen. I recommend it to anyone interested in the

issue. - , o ) Ny o, -

The prosecution and investigations of forfeiture counts in an indictment are very
complel;t. In its report, the General Accounting Office suggested amendments to the
forfeiture statutes to clarify them and eliminate the disparities in federal court in-
terpretations of the laws. In May of 1981, I introduced Senate bill S. 1126. The bill
results from suggetions for improvements of the statutes contained in the Report.
On July 9, 1981, Mr Zeferétti introduced H.R. 4110. H.R. 4110 is identical to S. 1126.

“H.R. 4110 should be supported by every member who wants to improve the effec-

tiveness of federal narcotics prosecutions. The legislation will allow prosecutors te

get more money from traffickers by broadening the kind of property that can be
forfeited; by making it easier to prove that the money came from illegal narcotics
activities; and by ensuring that when a defendant puts_;llegally-generated property
in someone else’s name or transports it out of the United States, the Government
can get substitute money from him. - S |

TESTIMONY OF HON. JOSEPH BIDEN, A U.S, SENATOR FROM THE
~° STATE OF DELAWARE |

Senator BioEN. Thank you very much, Mr. Chairman, Congress-
man Sawyer, Congressman Kastenmeier. It's good to see you all.
Thank you for allowing me to be here today and thank you for
those very flattering comments. . =~ = ° | ;

I, have done no more than any of you three gentlemen, nor your
colleagues and mine in the House who are about to testify. We've
all been sort of foundering, I believe in trying to get a handle on
the dimensions of the problem. As Congressman Sawyer just point-
ed out, whether it’s $60, $59, even if it were $30 billion, it is a stag-
gering amount of money. And one of the most insidious aspects of
the entire drug problem is that much of this money is finding its
way into legitimate businesses. "

-1 was just speaking to my colleague from New York prior to

taking the stand here and he’s about to hold hearings in F}orid‘a.
One of the things he already knows and will find reinforced is that

" a good deal of information leads one to conclude that legitimate

businesses, from banks to automobile ‘dealerships to hotels are
having drug money funneled from Florida back out through the
offshore banks, cleaned, laundered, as the phrase became known in
the late 1960’s and early 1970’s, and brought back into the State as
legitimate dollars and legitimate business. -

And as 4 member of the Intelligence Committee on the Senate

side since its inception, I have been trying my best; to follow our

efforts to follow those dollars. _ e R
", And the reason I bother to bring up this point, which is not con-

tained in"my statement, is that we tend as a Nation only to focus

on the effects of the drug problem as it relates to our children,
which is terrible. There’s no question about that. But the effects go
far, far beyond that and they go right to the heart of our entire

gystem. As members of your own body have recently discovered,

they go to having very serious effects on the operative a*bility'qf
ouryngi%iﬁial‘y.-? 'i"ll;egr go to international relations. It speaks to legiti-

_ynate business,in America. It is across the board. Gentlemen, as

you know;'somewhere, depending on whose estimates or what city

; | ® or State you happen to be in, from 50 to 65 percent of all the vio-
o iexﬁt”’crimz‘in the States is directly drug-related. =~
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And so what we have is a monumental problem. The proceeds,
the net profits of the drug industry estimated in the United States
would make it the eighth largest corporation in America, bigger
than IBM. If, in fact, the A&P supermarket chain were going to
legally distribute the quantity of drugs that are, in fact, distributed
through organized crime organizations and entrepreneurial organi-
zations that have flourished, especially in the cocaine and marihua-
na markets, they would have to increase the number of stores ten-
fold and increase the number of employees fourfold and keep open

24 hours a day just to physically get the material out to their cus-

tomers.
That’s how big the problem is, s |
I have, to the chagrin of my friends at DEA and the Justice De-
partment for the past 4 years at least, probably 5%, been some-
what critical—first sympathetic, then slightly critical, and then
very angry—about the fact that we have two statutes on the books
right now, the continuing criminal enterprise statutes and the
RICO statutes, which allow, as you pointed out, Mr. Chairman, for
the forfeiture mechanism to be engaged; that is, to not only get the
drug that happens to be peddled at the time, but to go after the
total assets of that organization. - o < :
As Congressman Sawyer pointed out in his opening comments,
we may get the one, two, or three class level distributor and put
him or her in jail, but the organization continues to flourish. The
reason it continues to flourish is that we may replace the person
who heads the organization, but, in fact, we don’t do anything
about the dollars and cents, the monetary value of the organiza-
tion. As long as that exists, they’ll ‘be able to employ as many
people as they want, , b
You and I both know from our combined investigations that or-
ganized drug rings are flourishing from behind prison walls.
They’re literally being run by people sitting in a prison cell, That
doesn’t get in the way very much. And we have had an appalling

« record with regard to the ability to go after the orgagpizational

assets. , ‘
‘Tied in with this, and I'll cease in just a moment, we all watched
at the various stages of our careers, when back in the 1950’s the
famous Kefauver hearings on the Senate side, and McClellan, and.
witnesses listed on large marked-up boards the names of identified
24 or 25 organized crime families and pointed to them and let the
American public know where they were and who they were, and it

was a major breakthrough. -
I'm here to tell you what you already know: Every one of those

_ organized ¢rime families is alive and well and doing business today.

Not a single, solitary organized crime family has been infiltrated or
broken’ up.” Not one since we've identified them. We know where
they are. We know who they are. Not one has been- penetrated of
any consequence. And the problem is that we have refused to fight
this very organized business, by. and large. ‘ '

. And Pm not suggesting that it’s not an entrepreneurial effort, es-"

pecially in marihuana and cocaine these days, and it's a multibil-
lion dollar entrepreneurial business, becoming organized by, not
just the classic Italian-based, accused to be Italian-based, Mafioso
organization crime families. We have Black-organized crime fami-
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lies, Hispanic-organized crime families, Greek-org.agized crime fam-
ilies—they’re all in the business because there’s plenty to go
around. And there’s been very little attention paid on directing
massive resources of the Federal Government in a coordinated
effort against them and also, in turn, against the product which
they are distributing. ‘

Now, the one specific relevant issue before this subcommittee at

this point in the legislation that you have relating to forfeiture——

Ab%?lt a year /ag%l,, I asked the General Accounting Office to do
this report, to which you all referred. They were very straightfor-
ward, very blunt about the state of the art of getting forfeited
assets. Let me just read from one page, which you already have,
but I think it sets it out well, and then I will stop and answer any
questions you have about the legislation that you would like me to
comment on. . ‘ ' _ ’ )

It says, why more forfeitures have not been realized. I'm quoting
from the report: o ‘ | ‘

The reason why the forfeiture statutes have not been used more extended across
the legal, investigative, and prosecutorial areas. One, emerging case law ;ndlcs_xtes
that the forfeiture statutes are ambiguous in some areas, incomplete and deficient
in others. Two, investigators and prosecutors were not given the guidance and in-
centive to pursue forfeiture. And three, access to financial information may be lim-

ited. But the primary reason has been the lack of leadership by the Department of
Justice. - :

I emphasize——Démocratic Departments of Justice, Republican De-
partments of Justice, the Department of Justice, period, regardless
of whose hands it’s been in. : L .
~ Nearly ten years after the forfeiture statutes were enacted, the government
lacked t)},xe mos% rudimentary information needed to manage forfeiture efforts. No
one knew how many narcotics cases had been attempted using the racketeer influ-
ence and corrupt organization or continuing criminal enterprise statutes, the dispo-
sition of all the cases, how many cases were involved in forfeiture attempts, and
why thosé attempts either failed or succeeded.

_In short, gentlemen, we have not trained our prosecutors. It has
not been a %riority. It is a more difficult case to makg. The DEA
folks don't like doing it. The Justice Department dcesn’t like doing
it. The FBI doesn’t like doing it. It's simple. .

‘We all have our scorecards, a little bit like we persons of Con-
gress who make sure that our voting record is kept up. The voting
record implies something about quality. It's how many times we
walk to the floor and put that card in the machine or say yea or
nay on the Senate side. ) o

%e have our own standard by which we are judged. It is a score-
card. Well, the scorecard for prosecutors is convictions. The score-
card for people who are making the arrests is getting the arrest
and getting it into court. The forfeiture statutes are difficult. You
focused on it, Mr. Chairman. You've tried to remedy it and some of
the legislation before you attempts to remedy those difficulties
where they exist. But by and large, most prosecutors don’t know
how to use it. They’'ve never been trained in using it. The DEA

people don’t know how to use it. They have not made the commit- -

ment, although they've made a greater commitment in the last
‘ear than in the past. _

ytagz let me COncﬁude by saying, gentlemen, that I firmly ‘behevv\e
that one of the few substantive tqﬁ‘\i that we have available to use
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on the books now to do something about the momentous increase

in the profits derived from drug trafficking is to get the assets.

And I don’t mean by the assets merely the stash that is picked
up. We pick up the paper and we say, well, there’s been a billion-
dollar bust. The street value of this bust is x amount of dollars.

They’re not the assets I'm talking about. The assets I'm talking
about are their homes, their bank accounts, their legitimate busi-
nesses, their Swiss bank accounts, their Caribbean bank accounts.
They’re the things that we have the legislative power to get some
of now. The legislation before you helps us go further in attempt-
Ing to get at them, and the only things that are going to end up
having a decisive impact on these folks. , ,

Let me conclude with one last example. When I first started
looking at this thing, as all of you have, and I don’t pretend to sug-
gest that I looked at it any longer, harder before or after you all
did. But as it became apparent that these statutes weren’t being
used, we're at a stage or Juncture in the drug trafficking business
where we would count as contraband the abandoned automobile
that was left as it crossed the border, or the abandoned twin-engine
Cessna that was left on the runway, or the abandoned outboard
mofi‘ozé boat that made it into some bayou in Louisiana or in the ev-
erglades. o

Well, to give you an idea of how big it's gotten and how much is
at stake here, these folks are leaving Lear jets on runways. They’re
not even trying to keep them. They’re navigating cabin cruisers
that they know they’re going to leave. ~

The vehicles which they are moving the drugs into the country
with have values of hundreds and hundreds of thousands of dollars.
And they don’t care a whole lot about it. That’s how big it has
become. They’re able to become that sophisticated.

_If you speak to:the intelligence and the military people, they will
tell you that the radar that is used on some of these privately
owned boats or ships that bring in the drugs is sophisticated equip-
ment. That type of equipment can’t be picked up at a hobby shop.

And folks are running these organizations in ways that are very
sophisticated. It's no longer some guy sitting back in some place in
Long Island behind the Marlon Brando as the godfather with the
green eyeshade and a sharp pencil figuring out how much they
made this week. They have computer tertninals on the 90th floor of
buildings in Chicago and the 30th floor in Philadelphia ,and the
60th floor in New York City. And they have computer terminals
that are hooked up across the Nation, ~ ;
~ They are extremely sophisticated. And we in the Federal Govern-
ment sit and we’re cutting budgets. We’re cutting DEA. We're cut-
ting law enforcement. We're cutting the mechanisms by which we
go after these folks. And we're cutting our chances of being able to -
do something substantive.’ -

I've talked longer than I should have, but I suppose you are used
to that. It’s a senatorial liability. I guess you knew that when you
invited me. [Laughter.] N

I would be delighted to answer questions on specific legislation
that you have before you or anything else that you would like to
ask me, if you dare run the risk of my speaking again.

Thank you very much, Mr. Chairman.
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‘Mr. Hugags. Thank you, Senator, for a very fine, incisive state-
mgg} We congratulateyyou on your knowledge of this whole arefl
and your recommendations. You did us a great service, ’first of all,
by focusing attention upon forfeiture. It is an area that’s been ne;d-
glected. The General Accounting Office study that was conducte
at your request and insistence will be very helpful to this subcom-
mllig?:e;ne just pick up on some of your last comments. You were

- responsible, I think, for restoring roughiy $6.2 million on the

te side, and this subcommittee was able to persuade the full
Esglarln?ttséef as well as the Appropriations Committee, to increase
the DEA budget by something like $2.3 million on this side, and
that’s still BE)are bo§1es., - ‘

; IDEN. You're right. ‘

IS\EEaItI%'GHEs. We’ve lost ground since 1978. When you look at the
inflationary pressures we’ve experienced, each and every year in
real dollars, the DEA budget has been cut, like most law enforce-

d t * » » »
m%lgv? %aievfre possibly provide the kind of investigative tools and

carry out the indepth investigations that we both share as the de-

sired goal without increasing the resources for the law enforcement
i ? ! i ‘ |3 » . .
agggrcxi;:so.r‘BmEN. Mr. Chairman, I think it is physically impossible
to be able to do so. And I think that we need not reinvent thg
wheel in order to be able to spend money wisely. I think we woul
-all agree, that we must do it and we all represent very different
tituencies. S
co%ié ?:c?t of the matter is that I doubt whether in any of our con-
stituencies we would find much opposition if we appropriated more
dollars, more money, to fight the war on drugs or whether or not
we were going to engage in spending the money for law enforce-
ment. ‘ ; ) o o
he interesting phenomenon to me is that we have Democra
‘anrfi"j %{ell)lublicans% g President of the United States and the last
President of the United States, in varying degrees hgraldlng the
‘need for major new expenditures on defense. And this is as much a

: to our national security, and I'm really not exaggerating. I
:11?;?; tgi‘\(f)ec;'ou my word, believe it with all my heart, that the inter-

ion - problem, of which we are the recipient of the nega-
gggo:;}eg{sl:gispas much a threat to the national security of tl.xe/,/'
United States of Ame‘xiica as ar;,}t'i}:l}.ung Vtihat the Soviets are doing 11?(
in El Salvador or anything eise. . i TR
Arfg%la\a ;&fn»i h?alve refused to fight the mechanisms by whf}ch;;;
these drugs are dispersed and the means by which they are puft; ll(:;-
ward with an‘ythigg ali‘prtﬁlc};m.g fi‘:hert‘amc(;ux;: of dollars these folks,
i nding for their infrastructure. |
mlfafxclgaall{eiﬁx;:u jus% forget the question of whether or not \;ve’;e
spending enough to have enough prosecutors, which we aren't, 13
my opinion, if we're expending enough money for FBI agents an
'DEA agents and their tools of the trade, we’re not. - thing. if
But if you separate all that out and just foc,uged on ons t ngg, i
we could get it, which we can’t, we have to estimate, an i!lus szg
“dollar for dollar, we sit down and we say the Russians have A
tanks, we have 32 tanks. They spent more money than we spent.

i piar ol
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‘We have to spend more money so we can compete with the Rus-

sians. If you just took the organized crime families and figured
their cost of doing business, what they build in, how much they pay
their employees, how much technical infrastructure they have paid
for, how many computers they have at their disposal, how many
planes, et cetera, I would bet you, if there were any way that we
could do that, you’ll find, just like the Russians have more tanks,
the bad guys "have more guns. The bad guys have more tools. The
bad guys have more computers. The bad guys have more at their
disposal. And we wonder why we’re getting whipped.

- And so I see no way that we can have an impact without spend-
ing more dollars.

Mr. HugHEss. A good example of the utter frustration that I feel,

and I share your feeling on the subject, happened just this past
week on the floor of the House, when we had the Department of
Transportatlon appropriation involving resources for the Coast
Guard, which is our first line of defenise. We were defeated over-
Whelmlngly on the floor trying to get a bare bones minimum of $80
million for the Coast Guard.
- We were lucky to have $6 million restored at a time when the
Coast Guard has cut back 90 percent of its drug interdiction effort
on the Pacific coast because we ran out of fuel money We don't
have enough fuel for the Coast Guard.

‘Senator BipEN. The gentleman sitting behind me is from New
York City—I'm not sure exactly whether you are still in the city.
You are part of New York right?.

Mr. ZeFEReTTI I've got the city. Brooklyn.

Senator BiDEN. You've got a gentleman from Brooklyn ‘There.
That gentleman from Brooklyn has a little problem: An awful lot
of this drug traffic is coming in through his streets.

. You know what we just did? We're cutting back on the number

of customs officials who——forget the Coast Guard—who just stand
there and look at the bags. We're cutting them back. And they’re
saying, “Why?” We're cutting back in Florida. We're cutting back
on these agents, and we acknowledge that the overwhelming por-

tion of the problem stems from these drugs crossing our borders.

I think it is preposterous and I think it’s only because we, Repub-
licans and Democrats in the U.S. Congress, have not joined hands
and said, “American public, here it is. This is the problem, and
we're going to spend more. money , :

In point of fact, I put outa newsletter on this issue.

And at the bottom I said to my constituents statewide, I thlnk
it’s important we spend a lot more money on this issue. What do
you think? If you don’t want me spending more money, c¢all me.
Nobody has called me. Not .a whole lot have gone the other way.
One hundred twenty or one hundred fifty people have said, yes,
spend more money. But I'll tell you what——

Mr. HugHEs. Was it a local call; Joe? [Laughter]

Senator Bipen. I’ll tell you what If in fact, I had sent out a
newsletter on food stamps and szid, we've got to spend more money
on food stamps. Anyone who disagrees, call me or write me. You
wou}lldn’cllt find me. I mean, the avalanche of papers would be over
my hea , :
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So the point is they’re willing to spend it and we have reasonable
places to do it. We can start with the agencies which have the re-
sponsibility that we beat up on when they don’t do it, and then we
cut their budgets. And these poor guys have to march up here—
we've seen them in every administration. They have to march up
here and they sit before you, Mr. Chairman, from DEA or any
place else and you say, well, don’t you need more money? And they
go like thls [mdlcatmg], Well no, we really don’t need any more
money, and he’s bleeding. There’s a pool of blood down there in h1s
sox. [Laughter.]

But he has to tell you that he doesn’t need any more money or
he's going to be in real need of money because he’s not going to
have a job. [Laughter.] :

Mr. HucsaEes. Well, thank:you. The structural changes, the gaps
in our statutes that need bolstering, we can address. The new au-
thority, we can address. What gives me greater concern is the com-
mitment that has been lacking on the part of law enforcement offi-
cials to pursue these very complicated investigations. And that’s
something that I look forward to working with you on.

The gentleman from Michigan.

Mr. SAWYER. Senator, I have to say that I enjoy hstenlng to a
real pro, who knows what he is talking about.

Senator BipeN. I think, thank you. [Laughter.]

Mr. SawvEr. I had to chuckle while you were talking. We have
our scorecards. That’s absolutely true. But also, so do the police for
atrests. Felony arrests per man-hour is a big criterion. For prosecu-
torial staffs, it is percentages of conviction. That is why the very
areas you are talking about go without adequate attention.

In the biggest city in my district, Grand Rapids, Mich., we have a
city police force of about 400. We have one detective ass1gned to or-
ganized crime. The reason for this, of course, is that that is the
hardest case to solve It is much easier to nail college kids with
marihuana, and we've got three colleges around there. If enough
marihuana is involved, there is a felony plea under Michigan law.
By contrast countless man-hours go into organized crime investiga-
tions against highly sophisticated people, dummy corporations, and
legally guided maneuvers that produce no arrests. They are just
not about to wreck their record by assigning people to it. I spent
some time as a prosecutor there, so I am well aware of that.

I also agree thoroughly with your statement that it is about as
big a problem and maybe far more dangerous mternally than the
external threat.

The chairman here is wanting to say once in a while when he
waxes poetic that they have yet to lose any citizens from Atlantic
City in his district to the Russians, but they’re losing them to the
drug traffickers all the time. That’s probably true all over the
country.

I think it’s absolutely true. Anybody who has ever sat in on these
hearings w1ll realize how: totally accurate the statement is. Those
who say, “we don’t need any more money and we wouldn’t know
what to do with it if we got it and, really, the reduction is just part
of a reduction of a planned mcrease, ’ would lose their job if they
said anything else.

Mr. HucHgs, They have.
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Mr. SAwyer. Maybe they already have. [Laughter.]

So it’s really true. I agree with you that the country, I think, is
" strongly supportive of spending more money for law enforcement. I
think that this crime problem really hasn’t even crested yet. It’s
still building rapidly, I think, in the public mind.

The problem is, where are we going to get additional funds from?"

The only possible places are some of the social programs that have
been created over the many years. You hear a big scream when
you take it from there. Or you can add it to the deficit, where you
hear another big scream.

So I do not think that anybody has any hesitancy about adding
money. It's a question of where we can get the money from. That’s
where you get the counter-screams and the problems.

I think both the chairman here and myself, as ranking members
of the subcommittee, have been in total agreement on th1s /and
have supported the addition of funds to the extent that we vc, felt
we could.

It just seems to me that we ou ght to pr0v1de all the tools that we
can provide within constitutional limits to attack the funds and the
assets of these operations, but then, as you’'ve indicated, there’s
probably more to it than that, too. In some way or another, we pro-
vide either a stick or a carrot to the Department of Justice to per-
suade them to take on these tough time-consuming and much more
complicated problems.

Senator BmeN. If I may make two points in response to your
statement. With regard to how you get the Justice Department or
the Grand Rapids police force to take on the more difficult portions
of the problem——and I might note, parenthetically, that I wish you
wouldn’t talk about how small Grand Rapids is. If I'm not mistak-
en, it's approximately the same size' as the biggest city in my State.
So we think it’s big.

But the way you get it changed is for us to provide a little bit of
leadership. And 'm using “us” in an.editorial sense. It seems to
me that we, in large part, 1nst1tut10na11y, are part of the reason
why the scorecard is kept the way it is kept. When we run against
somebody else, and you were a Qrosecutor running against a
former prosecutor, the first thing he’d say is, well, you know, when
Sawyer was a prosecutor, he only had 47 convictions and so on. We
politicians have done a lot—not you, sir, but I mean all of us.

And I think if we were to focus for the public and the press and

everyone else in a consistent way that we see that the ground rules

have changed and should be changed without assessing blame on
the Justice Department or the  police departments anywhere
around, we would see things begmmng to move.

They are, in fairness to DEA, beginning to move some. The:y are
moving some, They have now instituted = & program whereby they
teach their agents about thlS legislation. It’s much too little; it's
only 3 days. But the point is, they acknowledge it.

The second point I would like to make is that money is available.
The person who has worked closest with me on this kind of effort
in the Senate for the last 4 years is a fellow whom most would
characterize as a good old boy Southern hawk, leader in the mili-
tary field, and no one questions the length and breadth of his haw-
kish wings. That’s Sam Nunn from Georgia.
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Sam Nunn has commented publicly and without a ripple that if
in fact we can move in this direction, he thinks we should be
taking money and he will take money from the defense budget.
And the defense people will be willing to go along with it because
much of what we're doing here dovetails directly with what in
fact, the Defense Department is doing.

Now if we are going to take money from defense and put it 1nto a
food stamp program, we ’d hear a scream. If we take it from defense
and put it into the Coast Guard, Wthh is defense, it's a little bit
different.~

We have to start to look at defense in terms of the total defense
We have a domestic defense force and a foreign defense force, if
you will. And we have to incorporate them in our thmkmg ’l]7hey
are part and parcel of the same thing,

I think you'll find, at least on the Senate side, men who have
had long records of being overwhelmingly supportlve of the De-
fense Department, are willing to acknowledge and take the flak for
dealing with some of the money overlap that needs to be done be-
tween domestlc and foreign defense. ,

And we're not talking big dollars here. If you leave out prisons

for a moment, which you can’t leave out long, but I mean in terms
wof drug enforcement, you could do a great deal for another half-bil-

lion dollars. I mean, you could do a tremendous amount. Forty mil-
lion dollars is the total difference here. Half a bllhon dollars goes a
long way toward our defense. v

Mr. SAwyYER. Thank you. 2

Mr. Huches. Thank you, Mr Sawyer. The gentleman from Wis-
consin.

Mr. KASTENMEIER Thank you, Mr. Chairman. I want to comph—
ment you and Senator Biden, you for having these hearmgs and
Senator Biden for stating the urgency of the problem.

I, for one, know very littlé about forfeiture statutes. I don’t think
that the committee has, in the recent past, done very much about
the forfeiture statutes. I think there’s a general attitude that up to
the present time it’s been sort of an anachronism, something that
we had in the past, criminal statutes seldom applied. And only re-
cently, I think we've probably failed in the Crime Control Act,
whenever it was, 1970 or thereabouts. We knew that, as far as or-
ganized crime was concerned, that property was a very 1mportant
part of the strength of the organizations.

This year, obviously, the American people through various -

means, have learned that drug trafﬁc, in and around Florida alone,
just as one focal point, is so pervasive and has effected so _much

_money, sheer capital, that we can no longer ignore that fact.
There ought to be a strategy, new strategy, developed to: cope

with that, and I guess that's what we're lookmg to the forfeiture
statutes for

I was going to ask, Senator Biden, have we ever, to your knowl-
edge, developed the strategy or used forfeiture statutes effectively

at any particular time or any particular enforcement arm of the -

Federal or State authority? Does the IRS use them effectively?

Senator BipEN. Congressman, to the best of my knowledge, we
have never effectively used the statutes that exist. We're talking
about Federal statutes here.
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With regard to your second and very important question, it is a
separate issue, but it is not distinct from this issue—have we ever
used the IRS in a way? We used to use the IRS somewhat more
effectively than we do now, but in what I would characterize as a
justifiable, but nonetheless, overreactive state, and I was part of it.
I've been here since 1972. We curtailed the. ability of the other
agencies of the Federal Government to work witland have access
to IRS information when we had the whole Watergate affair and
the abuse of the IRS and the privacy questions and all the rest.

Part and parcel of the attempt to make an effort and a dent in
this area are the efforts to change the legal ability of IRS. We've
done this on the Senate side—I know the chairman is aware of it
and is working on it himseif' The same should be done, I suspect,
on the House side. I hope it will be, anyway. We have changed the
rules by which the IRS can play in the game, so that they can get
back into the game without Presidents being able to abuse the au-
thority of the IRS to intimidate political opposition. And so they do
tie in. , ' ~ . ‘

The one thing I want to emphasize here is that I don’t believe
that the forfeiture statutes are the answer. I don’t believe the for-
feiture statutes are going to ‘“‘solve our problem.” I do believe,
though, that the forfeiture statutes; if, in fact, they are enforced
and used, will make a significant contribution to what should be an
overall attempt to make a difference in this area.

And in fairness to what you’ll hear probably from the Justice De-
partment today, I suspect—at least what we heard—was that some

of the case law is inconsistent. Although there is no Supreme Court
case, some circuit courts raised questions about whether or not the
statutes can be used in ways that make sense to prosecutors.

You have three bills before you: Mr. Gilman’s bill, the ranking
member’s bill, and Mr. Zeferetti’s bill, all of which are efforts to
ways upon which to improve the forfeiture statutes which exist on
the books. All of them are in the ball park, in my opinion. On our
side of the chamber, we have adopted two of them, in essence. I
would say that the only question I have, and I hope that it’s re-
solved the way that the gentleman from Michigan wants it re-
solved, is the constitutionality of the gentleman from Michigan’s
bill. But I, for one, am willing to take a chance on that at this
point. L S

But that’s the only one that raises constitutional questions be-
cause of the difference between in personam and in rem jurisdic-
tion and when the due process clause kicks in, and that is not un-
important. I'm not suggesting that it’s a minor problem, but it's
something that if this isn’t the way to do it, we have to find ways
to broaden the ability to get to those additional assets.

But these additions must be coupled with, first and foremost, the
commitment on the part of the Justice Department to train their
people to understand the complexity of the financial operations of
these organizations and the use of the statute. We can pass all the
laws we want, but unless they learn how to use the statute, it's not
going to be of any consequence. And it’s a frightening statute, so it
scares prosecutors off. As you know, being a prosecutor, it's much
more complicated. It takes longer. And there is a need.
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And the reason why I said your comment about the IRS was so

‘important is that, to really make these things work, you've got to

get DEA, the prosecutor, and a good accountant in on the case at
the outset, right from the beginning in order to make them effec-

tive because you must carry them through simultaneously. That .

has to be a commitment that is made by the Justice Department
and that gets us back to—and I apologize for going on so—that gets
us back to the fundamental question all three of you have asked,
and that is dollars. ‘

You’re in a “catch-22” position: Justice will tell you that they’re
doing all they can, but what they're really saying to you is, look,
we're spread thin. It takes time, money, and hours, additional
‘people to have people who know how to use this statute and, in
fact, we don’t have the money to do that. T

We had the field people to come in and testify before us. And we
found the folks who are known as some of the best prosecutors in
the country, under Democratic and Republican administrations,
come in and say, you know, the honest fact of the matter is we
don’t know*how to use the statute. We don’t know where to go.

Gentlemen, as luck would have it, I've got to go to vote.

Mr. Hucsus. Thank you, Senator.

Senator BipeN. There’s a cloture vote at 2:15. :

Mr. HucHes. We appreciate your testimony. You've been most
helpful. ‘ . o } ~

S%nator BipEN. I appreciate what you gentlemen are doing be-
cause you're not going to get a lot of attention for it, but this is
important. And so what’s new in China? [Laughter.] .

‘They don’t know any different. But it is critical and I compli-
ment you on taking the time. : :

Mr. Sawyer. We would not want to be responsible for hurting

your voting record. [Laughter.] ,

Senator BipEN. Thank you very much. Thank you very much.

Mr. HucHes. I am pleased to introduce as the next witness, our
distinguished colleague from the 15th District in New York, Leo
Zeferetti. Congressman Zeferetti is currently the chairman of the
prestigious Select Committee on Narcotics Abuse and Control. He
is also the prime sponsor of H.R. 4110, which is before the subcom-
mittee today. The Zeferetti bill represents a comprehensive and in-
telligent approach to the question of forfeiture. We hope to learn
more about this proposal from him and the other witnesses before
us today:. - o ;

Leo, );velcome, to the subcommittee. We have your statement,
which will be made a part of the record in full, and you may pro-
ceed in any way that you see fit. ~

StareMeENT oF HoN. Lio C. annmgjn '

Good afternoon, Mr. Chairman, I want to thank you and the other members of
the Subcommittee on Crime, for the opportunity to testify this afternoon on the
issue of criminal forfeiture in drug cases and more specifically on H.R. 4110, the
legislation I have introduced in this area. During this session of Congress your sub-
committee and the Select Committee on Narcotics Abuse and Control have cooperat-
ed on a number of problems in the area of narcotics law enforcement including the
very important issues of posse comitatus, bail reform, and the critical needs of State
and local narcotics enforcement. We appreciate your cooperation and commend you

s )
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f% making the control of narcotics trafﬁckmv a top prxouty of your subcommittee’s
efforts.

‘In the spirit of 'this cooperation and with your fores1ght Mr. Chairman, I am
pleased that you have chosen to hold hearings on the various bills introduced to
make the forfeiture of a narcotic trafficker's assets a more effective weapon in the
arsenal against these merchants of death and human destruction. I do not think it
can be understated that the swifi and sure seizure and forfeiture of the profits, pro-
ceeds, and assets of narcotics traffickers will strike at the heart of what the traffick-
ers are after—cash. This is money which goes untaxed, money which disrupts the
Nation’s economy especially in some of our . southern States, and money which
serves as the fuel in an organized crime machme which is 5o severely undermmlng
our social fabric.

The bill T have mtroduced H.R. 4110, whlch has been co-sponsored by 25 of our
colleagues, serves two major obJectlves First it will expand the reach of the Racket-
eer Influenced and Corrupt Organizations Act (RICO, 18 USC 1961 et seq.) and the
continuing crlmma] enterprise statute (CCE, 21 USC 848). Both of these statutes

were passed ten years ago to take the profit out of organized criminal activity, par-
ticularly narcotics trafficking. However, since the passage of these two important
laws many judicial interpretations have restricted the scope of these statutes. What
this Congress. must do is address the shortcomings that led to the restrictive judicial
mterpretatlons

For example, the RICO Statute presently speaks in terms of forfeiting the “inter-
ests” of a convicted racketeer in a criminal enterprise. However, the determination
of one’s interest in an enterprise is far from clear. Many courts have held that
RICO cannot ‘work a forfeiture of the profits or proceeds of an 111egal enterprise be-
cause the stat‘ute only authorizes the forfeiture of the “interests” in such enterprise.
My bill, H.R. 4110, would make clear that forfeiture under the RICO Act Statute
reaches all proﬁts ‘and proceeds of illegal activity covered by the RICO statute re-

gardless of th¢ form in which they are held, and whether such assets are held di-
rectly or indirectly by the violator.

These amemdments to the RICO statute are extremely 1mportant The law must -

be made unequlvocally clear that profits and proceeds, regardless of the form in
which they are held are forfeitable under the act. The present concept of forfeiting
only a defendant’s “interest” in a criminal enterprise under RICO makes little
sense when we are prosecuting narcotics traffickers. These individuals are engaged
in wholly clandestme activities. The forfeitable interests in these enterprises are
small in companson to the profits and proceeds reaped from these illicit operations.
We must insure¢ that RICO reaches the profits and proceeds of illegal activity.
Similarly, thtn amendment I propose to the CCE statute would make explicit that
all “proceeds” of narcotics trafficking would be subject to forfeiture. As presently
worded the statute only permits the forfeiture of the “profits” obtained by a traf-
ficker in a narcotics enterprise in addition to his interest in the enterprise. The dif-
ficulty with the statute as presently structured is that the concept of “profits” may
not include the costs of operating a narcotics enterprise and hence only the net prof-
its instead of t le gross proceeds from trafficking may be forfeitable. My bill would
make clear that all proceeds of narcotics trafficking would be subject to forfeiture.
The salutary effects of this change are two-fold. First, it is easier to prove the pro-
ceeds of an illegal activity as opposed to net profits. Second a convicted trafficker

would be denied recovery of his costs of conducting an 1llegal enterprise, Forfeiture
will obviously Be more effective when it encompasses all proceeds rather than

merely profits. | -

A further amendment to the RICO statute would make clear that the law apphes
to wholly illegal enterprises, associations or groups of individuals engaged in drug
trafficking. Although the Supreme Court recently clarified this issue by holding
that the RICO statute does apply to any type of criminal scheme or organization,
this amendment would make the law explicit on this issue.

The second objective of my bill is to permit forfeiture of a narcotics trafficker’s
assets even if he puts his illegal profits beyond the reach of ‘domestic law enforce-
ment. The laundering of illegal profits and proceeds to foreign depositories and
through multiple front corporations was a major complaint of Federal investigators
to members of the Narcotics Committee staff who recently were in Florida. My bill
would amend both the RICO and CCE statutes to permit the forfeiture of other
assets of a trafficker when he puts his illegal gains beyond the reach of forfeiture

procedures. At the present time, both RICO and CCE only permit the forfeiture of

assets directly related to the offense for which the defendant is convicted, Neither

_ statute speaks to illegal gains that are transferred to third parties or placed in un-

reachable foreign depositories. My amendments would allow the forfeiture of any

-

J
I

27

assets a trafficker has in his possession that are not otherwise subject to forfeiture
to the extent that illicit assets identified for forfeiture are unreachable,

1 would like to make reference at this point to the bill introduced by Mr. Gilman,
H.R. 2910. I commend Mr. Gilman, a member of the Select Committee on Narcotics,
for introducing this legislation which would permit Federal drug law enforcement
officers to use proceeds from the sale of forfeited property under civil forfeiture au-
thority to purchase evidence and -other information in connection with their traf-
ficking investigations. T have co-sponsored this legislation and feel it complements
my bill. My bill extends the reach of criminal forfeiture statutes making them a
more effective tool for law enforcement. Mr. Gilman’s bill bolsters the civil forfeit-
ure laws and would enable us to give law enforcement additional resources to fight
narcotics violators. I urge the committee to give H.R. 2910 its careful consideration,

I want to emphasize that effective employment of the forfeiture statutes against

traffickers cannot come about merely by legislative changes that improve the cur--

rent laws. The Department of Justice and Federal drug law enforcement agencies
must make the forfeiture of traffickers’ assets an integral part of any inv estlgatlon
and prosecution. Unfortunately, this has not been the case to date.
“In the 98 RICO and CCE narcotics prosecutions that took place over the last ten
years, only eight had an investigative plan to identify assets for forfeiture purposes.
As chairman of the Narcotics Committee, I urge the Justice Department to devel-

op the investigative expertise that is necessary to bring about effectlve forfeiture -
prosecutions against major traffickers. Only when this commitment is made can we _~

begin to eliminate the financial gain and power illegal drug dealers seek.
In closing, T urge the subcommittee to support H.R. 4110. I would be happy to
answer any questions you might have.

TESTIMONY OF HON. LEO C. ZEFERETTI, A REPRESENTATIVE IN
CONGRESS FROM THE 15TH CONGRESSIONAL DISTRICT OF THE
STATE OF NEW YORK

Mr. Zererertl. Thank you, very, very much, Mr Chairman, and

the members of the committee for giving me the opportunity to be

with you this afternoen, to discuss current forfeiture legislation.
But before I summarize my prepared statement, I would like to
endorse what was said by Senator Biden and by the dlStlIlg‘lllSQed
members of your subcommittee.
I think all too often we look at drug enforcement and the prob-

lems with drug-related crime as not getting the priority that's so

necessary if we're ever going to have an impact on the overall
problem. We find ourselves doing things on an international level
that would make the eradication of illegal drug-related crops a pos-
sibility in parts of the world that have an impact on our country,
but we do very little to give that same kind of monetary priority to
domestic law enforcement when it comes to g1v1ng them the tools
to accomplished the mission.

You know, I'm a great believer that if we were to poll ‘the Ameri-
can people today, I think the most important issue on everybody s
mind is crime, violent crime and drug-related violent crime that is
becoming a social epidemic.

I think, too, that the American people want solutions. Your task,
Mr. Chan'man, and the task of your subcommittee and the full
committee has been the responsibility of enacting the legislation
that’s necessary that will impact on the crime problem, whether it
be organized or otherwise, out in the streets. But beyond that, I
think we need leadership from the executive branch of Govern-
ment joining with us in a partnership, legislative and executlve
alike, that could create a strategy, if you will, that’s effectlve in
combatmg crime and drug-related crime.
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_ Until we reach that point where the executive branch recognizes
the seriousness of the crime problem, we're not going to have prior-
ity in funding that is so necessary for the relevant law enforcement
agencies to do their job. And I think, too, that law enforcement
agencies by themselves cannot alone combat substance abuse.

And it also goes beyond what we can do legislatively. I.think it's
going to take a'tremendous effort, by executive branch and the leg-
islative branch what we advocating as the select committee, to
bring in industry, business, labor, parents, education, religion and

all those people that have a stake as to what is out there as to

what’s going on and what’s happening in our communities, such as

Grand Ra;)ids as the gentleman from Michigan talked about, or

whether it's from my neighborhood in Brooklyn.

And I think it's important to note that if we're talking about
spending money, I think we ought to be talking about spending
money for the entire criminal justice system because to spend

-

money on just one aspect of the system and not fulfilling our obli-

gation to the rest of it will just not work. , L -

I came today, though, to testify on my particular bill, which HR.
4110 does what Senator Biden testified to and what the GAO re-
ported. It would make clear that forfeiture under the RICD Act
statute reaches all profits and proceeds of the illegal activity cov-
ered by the RICO regardless of the form in which they are held
and whether such assets are held directly or indirectly by the viola-
tor. That is another area that we've got to be concerned with. I
think those assets have to be, once forfeited, given back to law en-
forcement. for fighting the overall problem. b

In the area of organized crime, I think if we enact thls statute

then we can make a financial dent into those crime families that
Senator Biden was talking about, and also those recent crime en-
trepreneurs that suddenly found this illicit drug wealth very, very
lucrative. I think then, too, we can make an impact on that.

So you have my full statement. I won’t burden you with reading

it all. Each bill before the subcommittee today represents a differ-.

ent feature, I think, that lends itself to formulating a plan that
would give us the ability to hit financially on these peopletquite
hard. The constitutionality problem thut Mr. Sawyer’s bill presents
I hope can be resolved. Mr. Gilman’s bill gives us the ability to put
forfeited assets back into enforcement. B : ‘

And to answer your question, Mr. Kastenmeier, in the 98 RICO
and CCE narcotics prosecutions that have taken place over the last
10 years, only 8 have had an investigative plan to identify assets
for forfeiture purposes. So that tells us that these statutes have not
been used and it is an area that must be used. What we have to do,
I believe is to shore up the present deficiencies in the laws that
would give the Justice Department the tools to undertake prosecu-
tions that would be effective. 3 ~ : '

I thank you again and I thank your committee for taking on
some of the hard problems that face us and doing such an effective

job.

Mr. Hugaes. Thank you, Leo. Let me thank you for not only ap-
pearing here today afid testifying and giving us the benefit of your
expertise, but also for the great support that you've offered this
subcommittee on matters that. relate to law enforcement on the
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floor. You and your colleague, Mario Biaggi, who have similar
backgrounds in law enforcement, recognize the problem probably
more than most Members. You've been extremely supportive and
we appreciate it. - .
My colleague, Hal Sawyer, and I share so many common experi-
ences since we both have backgrounds in law enforcement. His leg-
islation relative to forfeiture is something that I find extremely at-
tractive. 1, too, join your hope that we can address some of the con-
stitutional questions that have been raised because I believe that it
is imporiant for us to make it easier for law enforcement to be able
to trace the fruits of crime. -
I've also become very practical about having a separate fund.

‘There was a time when I felt that -everything should go through
the legislative .process, but I'm becoming more and more practical
-about that. [Laughter.] ~ ~

I find the idea of using forfeited funds a lot more attractive today
than I did last Thursday, for instance. So you're all going to make

‘me a believer of the need for that provision, also. -

I also want to assure you that the forfeiture issue is going to re-
ceive our immediate attention. We're going to do something legisla-
tively, and we're going to hopefully provide, with your help, the
leadership that’s needed to see that the law enforcement communi-

ty gets the resources they need and second of all, that they follow

through in providing forfeiture so that we can begin hitting the
criminal element where it really hurts—in the pocketbook.
~ And that’s how 1 view forfeiture. I think that your legislation
has a great deal of merit and we're going to give it very, very seri-
ous consideration in the course of these hearings. ;
Mr. ZeFeErReTTI. Thank you, Mr. Chairman.
Mr. HugHess. I recognize the gentleman from Michigan. - ]
- Mr. SAwykR. I think this constitutional problem has been a bit

 overstated. We checked into that in some depth at the time we

drafted the bill. But be that as it may, I particularly think that
this concept of funneling money back into law enforcement adds a
big incentive element to the picture. I know back during my brief
stint as prosecutor, we had a problem involving drug purchasing in
drug enforcement. You could easily pick up a little sts':eé?g@peddler,
but when you get up the line, you had to start dropping some
really substantial amounts of money. It involved a lot more than a
county or so on could really afford. - TR
‘We hit on the idea of promoting or, really, raising a million dol-
lars from private sources and we got commitments to do it. But we
had to then figure out some way, and we had to make a commit-
ment to them, that this would be a self-perpetuating fund. We were
never able to get through the State legislature a statute which
would allow the forfeiture to go back into such a fund to be used to
make the buys. And yet, the idea still appealed to me. :
- I can ‘see that if we had succeeded, there would have been a 25-
lawyer prosecutotial staff in the State that would have been devot-
ing every bit of effort it could devote to forfeiture.

It seems to me if we could, in effect, provide something similar to

that on the Federal level, we would encourage an entrepreneurial
aspect within the civil service. = P :
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So it just strikes me that if there were some way we could pre-
serve that, we could bolster it with some kind of oversight to make
sure that those funds were not taken back from them in their
budget. I think we could do that thfough effective oversight.

Mr. HugHgs. Would the gentleman yleld to me?

Mr. SaAwyER. Surely.

Mr. HugHes. That sounded like supply side economics there for a
minute. {Laughter.]

You were talking about replenishing the fund.

Mr. ZerererTi. I can tell you, though, if you talk to anyone in
law enforcement they will tell you that if they have a division
that's working strictly in narcotics, they need dollars to operate ef-
fectively. This is really an avenue that we could go down that could
really make a meaningful contribution to the overall problem and
one which we should pursue.

And may I just touch on one thirig? The Select Committee is
having a hearing tomorrow, and is bringing in the Department of
Defense and the Armed Services because the drug abuse problem
has now permeated all our services. Drug abuse in our military
today has become very serious concern to each and every one of us.

- When we talk about national security, when we talk about the

young people that have the responsibility of handling delicate, sen-

. sitive and technical equlpment and who are on daily usage of one

. form of drug or another, we're talking about a crisis situation,
¢+ Idon’t want to sound pessimistic, but I think drug abuse is some-
‘thing that faces us all, whether it’s in society, on the streets, or
\whether it’s in our mllltary, and it needs top prlonty and atten-
ition. It's only through a senior effort, the committees of Congress
land by the admlmstratlon that we can have an impact on this
iproblem.
" So whether it’s forfeiture or whether it’s bail reform you have a
big responsibility, Mr. Chairman, as does-the rest of the full com-
mittee, in enacting legislation that is going to help us. We'd like to
just join in that effort and share with you Whatever we turn over
and turn up during our investigations.:

Mr. HucHgs. Thank you. We welcome that assistance.

Mr. ZerereTTi. Thank you.

Mr. Hugues. The gentleman from Wisconsin. *  °

Mr. KastENMEIER. Mr. Chairman, I have nothing really to add
other than to also compliment our frlend from New York. He is,
indeed, ahead of people in terms of his recommendations generally
in the area of ¢rime prevention. We have, in my own subcommit-
tee, a number of initiatives that I know that the gentleman from
New York anticipated by a couple of years, at least, the Attorney
General’s Task Force on Violent Crime, by suggestmg that we
would have to commit very substantial Federal resources to prisons
and jails in this country at a time when it was not popular to say
that, I might add.

And 50 in that and in this regard and a number of other aspects,
he has really become a leader in coping with crime. I appreciate
his efforts.

Mr. ZerererTr. Thank you for those very kind words. Thank you
again, Mr. Chairman. .

Mr. HugHgs. Thank you, Leo. We appreciate your assmtance
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Our next witness has a long and distinguished career in public
service. I'm referring to William J. Anderson, who is Director of
the General Accounting Office. He has been designated Director of
the General Government Division of the General Accounting Office
since May 1980. Before he became ‘designated Director, he had a
wide variety of assignments within GAO, and has degrees in
foreign service and business admlnrstratlon He has received the
GAO meritorious service award, a superior performance.award,

# and the dlstmgulshed service award\

Mr. Anderson, we're delighted to have you. We have your state-
ment, which will be admitted in full in the record, and you may
prmeed in any way that you see fit. Welcome.

[The complete statement follows:]

Y]
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profit out of crime through asset forfeiture, it has had little
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Reversinfy the Government's efforts involves both improving the
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management of the forfe€iture program anﬁ legislative changes.

h

PHE EFFECTIVENESS OF

3
The Department of Justice has taken several steps to dea CRIMINAL FORFEITURE OF ASSETS

w1£h prog)Fm management problems and congress;onal hearings

w1ll,-hope%ully, resullt in flaaded leglslatlve changes. Mr. Chairman and Members of the Subcommittee:

} | |

The%e are iour major legislative problems. {1) the scope of

/-
We are pleased to have the ogportunlty to testlfy én the

O\\

the forfeiéure authorlzatlons is too narrow and in many re- Governmant's ovelall efforts to obtaxn Lhe forfelture of assets
¢

i <\ it i ’
\SpeCts ‘doesinot cher forfelture of profits; (2) it is not obtained through criminal ect1v1t1es and, speclflcally, on bills

\
\kleag whether any lll—gotten galns can be reached when a- de

H.R. 2646, 2910, and 4110, designed to .improve the forfeiture

\acto comblnﬁtlon of individuals constitutes the only enter- statutes. Last spring we issued a report entitled "Asset Forh, -

ﬁlse through whlch a defendant engages in racketeering ac- feiture—-—-A Seldom Used Tool in Combatting Drug Trafficking™

tlvlty, (3) the extent to which assets must be traced to the (GGD-81-51, April 10, 1981). oOur testimony today is, for the

crlme is unclear; and (4) transfers of assets prlor to convic- most part, based upon that report,

ion llmxt the effectlveness of forfeiture. As the title of our report indicates, the Government's record

v ) L )

in attaeking crime through the forfeiture of assets is not gobd;
Legislative remedies have been proposed for most of these prob-

: , And the Government's failure is not limited to drug trafficking.
lems and should be enacted. : , ~ pps :

¥l

@

T .

@




{

)
&

&
I
£
I

-
1
E
[

CRTINTTITT

N T e—

e S

34 .

Recently, at the request of Senator Max S. Baucus, ‘we completed
work on organized crime in vhich we found that the same problem
applies to other‘typeg”of criminal activities. Our report on
this matter will be issued soon.
In our April 1981 report, we recommended‘that the Attorney
General improve forfeiture program management and that the Congress
clarify and broaden the scope of the criminal forfeiture statutes—-
the Rééketeer Influenced and quiupt Organization Act (RICO) and

the Continuing Criminal Entefprise provision (CCE) of the Compre-

hensive Drug Preventionkahd‘Control Act, The Department of Justice ~

has taken several actions to improve the Government's ability to
pursue forfeiture. Aand hearings, such as this one, on prqposals
introduced to amend forfeiture statutes will, wé_hoPe, result

in needed legislative changes.

i The extent to which an improyed asset forfeiture progfém
will affect_crimin;l activities such aséﬁrug trafficking is un-
certain. But a successful forfgiture program could provide an'
addi;ional dimensiop in the war on criminél activities by
attacking the primary motive‘for such,crimgs——monetary gain,‘

i
Fevw assets have been forfeited

Billions of dollars are geng:atea through gambling, prosti—
tutidn, narcotics trafficking, and other illégal activities, ?et
very little has been forféited‘by th? criminals. For éxample,
revenues generated through na:cQtics trafficking aione are esti-
mated in excgés of $70 biilioqvénnually. according to the National

Narcotics Intéliigence Consumers Committee. Yet, as we reportéd,

R
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the amount of narcotic traffickers' assets forfeited since en—
actiment of authorizing criminal forfeiture legislation in 1970
until March 1980 was only about $2 million. The amounts forfeited
undeyx civil forfeiture statutes were equally unimpressive.

Recently, the value of criminal and civil forfeitures result-

o ing frommdrug cases has increased, but it is still small when com-
pared to the profits generated from‘dr&g trafficki@g. Specific~
¥ ally: | , o :’ o “
~-In our report we noted that from enactment of thé statutes
in 1970 through March 1980, RICO and CCE forfeitures had
totaled only $2 million. Between April 1980 and July
1981, an additional $3,2 million had been forfeited.
N -~We reported that for fiscal years 1976 through 1979, civil
| forfeitures under 21 U.S.C. 881 totaled $5 million. 1In
fiscal year 1980, civil forfeitﬁrgs increaseé to $5.5 . .
! million, andQAuring the first 9 months of fiscal year 1981
forfeitures were $4.8 million.
However, compared to the estimated $70 biilion'generated annually
in dru§ trafficking, these amounts are miniscule.

Relatively little has been accomplishéd in the forfeiture
area for severai‘reasons. One of the key problems, we believe,
has been the lack of 1e§Qgrship‘by the Department of Justice.

Even though attacking criminalvfinances has been a primary objec-
tive of law enforcement for sevéral years, until recently
forfeiture has received scant atténtion.
o
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w0 ? For example, at the outset of our study in January 1980; no autherizations are also needed. Although the Gése~laW on theséy % LT
; one in the JusticeADepartment knew how many'RICO“and'CCE narcot~ authorizations is not extensive, it has become élear,thﬁtwﬁgfrvﬁz §
%? (3 ies cases_had'been attempted,vthe disposition of the cases, how | Congress heeds to strengthen the RICO and CCE statutes.if»f0r~ f€>
; many cases involved forfeiture attempts, and why those attempts =~ % feiture is to be a viable remedy. Four majar problem areas have %q
? either failed or succeeded. Similarly, Justice had aécumulated . B been identified. I will discuss them briefly before offering our ‘
é~ only a paucity of data on cases ;nvolvxng the ise of the expanded x vieWS‘on the pending iegislatiOH- A more complete description
i civil forfeiture provisions authorlzlng forfnlture of property of these*pfoblems can be found in chapter 4 °£ our April report.
, %} - traceable t9 drug profits., Justice investigators and prosecutcfs-» * First, the scope of the forfeiture authorizations has been A
? did not have the expertise or {ncentive to pursu¢ asset forfeiture. ) narrowly defined. -~The CCE authorization, for example, speaks in
? Efforts are being made to improve the‘Goverqmént's forfeit- terms of forféiture“of,%among other matters, "profits’--a term
E g ure program. Specifitally, the Department of Justice has commonly defined as the pfoceeds of a transaction less its cost.
“ i --issued guidance to prosecutors on the use of forfeiture Under this definition, the costs of narEOtiCS to a dealer are ; : .
g ‘statutes, not profits, and a significant legal question exists as to whether i; . %
i ;« —-starfed to accumulate forfeiture statistics to analyze prﬁcgeds allpcgble to cbs}s are forfeitable under CCE. RICO, = %’ : ', ﬁ“ Q
gb the extent forfeiture provisions are used and the reasons on the other hand, speaks only in.terms of forfeiture of imterests’ = . 7
) ? for their success or failure, in an enterprise. Case law seems agreed that the term interests
‘ % , ~-made forfeiture a goal in every major drug’ 1nvestlgatlon, v does not cover profits derived from the enterprise. The ramifi- :
o v fk and - ' ' ' cations of this are ‘obvious and I will not belabor them here. |
é' —-~issued a 400 page detailed drug agents guide to for— ’ Second, it.is not clear whethexr RICO. can readh any ill-gotten - i
g feiture of assets. ; gdlng when a de facto combination of 1ndividualsrconst1tutes the ‘
’ ;1 Although the Justifle Department has taken some steps to only enterprise through which a defendant engages in racketeering TR ‘
e é{ ~ strengthen its forfeiture program; these initial efforts must activity. As the Flfth Ccircuit's recent opinion in U.S. V. ‘ LA ?& - d}

?i be continued and implementation monitored if the_Govefnment is Martino indicates, there is often nothing to forfeit in the case ,, ﬂ
? At . a—

going to improve its forfeiture effort. o o . @

of individuals éssociated “ianact“‘because1one.cannot actually
"4 & Legislation Needed

own an 1nterest in such an enterprise.

° i ¢ In addition to improvements in the management of the forfei- Thlrd nthere is considerable confu51on under both RICO and

Q

ture prograh, legislative changéé to the RICO and CCE forfeiture CCE -about the degree to which assets must be followed to theix e
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illicit origin-to be forfeitable. ‘Both ‘statutes ‘require a con-

nection, other ‘than mere ownership, between the offense of conv1c—

tion and the property to be forfeited. Serlous asset identifica-
tion problems may arise if the property:subjegt to forfeiture‘
has been laundered; that is, if it has changed hands in multlple
transrers, changed. forms; or both.

WA fourth problem area concerns the preconviction transfer of
ill-gotten gazns.\,?recoqv;ctmon transfers raise two fundamental

‘legal questions. The first is whether the Government may seek

forfeiture of a defendant’s “¢lean” assets once transfer of the -

ill-gotten assets occurred. However, neither RICO nor CCE containﬁ

language authorizing the substitution of clean'assets. “The second
is whether transferred assets in the hands of a third partyﬁare
forfeitable, in cximinal litigation, but there is almost no case-
-law on this issue.

Two of the three pending bills, H.R. 2646 and 4110, address
these problem areas, “but in some respects dlffer in-approach.
H.R. 4110 and its companlon Senate bill, S§. 1126; track the pro-
posed legislative package contained in our report and wodid~amend
both the RICO and CCE statutes. H.R. 2646 would amend RICO, but
not the CCE statute and apply to only those racketeering activi-
ties involving drugs.

Since both RYCO and CCE contain similar substantlve de£1~
‘ciencies, we recommend that the Congress con51der'remed1al leyis~- .
lation covering both criminal foffeitere sﬁatﬁ%es.» As the Fifth

. Y " . v , ;
v01rcu1t s.recent opinion in U.S. v. Martino indicates; the Pro-

:ceeds of other forms of racketeering, such as an arsén ring
; e

9
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_proposed by H.R..4110.
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“wholly illegitimate enterprise for illegal activities can be con-
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clean assets, to the extent that the defendant's ill-gotten gains <
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defrauding insurance companies, can be substantial. We, therefore,
recommend the Committee consider the more comprehensive appfoaéh

i

As far - as RICbﬂis ¢oncerned, H.R, 4110 and H.R. 2646 gleerly; o oo
and unequivocably e0ver“pro£its and proceeds. Both of these bills )

also deal effectively with the de facto association problem, though : !
once again, H.R. 2646 is limited to those associations or enter=

prises that traffic in drugs.. Under the Supreme Court's recent

opinion in U.S. v. Turkette, it is now clear that those using a

‘victed undex RICO and sent to prison. Under -H.R. 2646, drug traf- . E;
fickers, and under H.R. 4110, all organized criminals who use e
de facto association would also foffeit their ili—goﬁten gains.

‘On the matter of tracing and preconviction transfers of ?
ill—gotten'gains, the bills take markedly different approaches. - . s

H.R. 4110 would authorize forfeiture of substitute, so-called

&

(1) cannot-be located; {2) have been transferred to third éar-
ties; or (3)phave bheen placed beyond the jurisdictioe of the
courts. CThe forfeiture amount, however, would be limited to tﬂe
“value of the illicitly derived assets... |
H.R. 2646 does not authorize forfeitufe:of substitute assets. -
Instead, the bill creates a presumption that ell propexty of the

/v

defendant ‘is illegally derived and hence forfeitable in criminal

1itigation. But if the defendant can demonstrate, presumably to

the jury, that his property is not connected with the offense of .

i et et vt
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conviction, theﬂessets would not Pe forfeited. We do not know

whethexr ‘the courts would consider the rebuttable presumption

s

" that the defendant's entire estate is connected in some Way with

illege} activity to be a constitutionally reasonable one, partiou—
larly if the defendant;had no:ofiorvcriminal fecord‘or‘had been
previously gainfuily employed.

To the extentﬂthat,conrts sustain such-'a presumption, the
bill still would n&t solve the preconviction transfer*problem.
If the 1llegal gaxns have‘been transferred and the defendant
demonstrates that h;s remaining assets are "clean," the bill con-
tains no specific provls;on for forfeiture of substitute assets
in the amount of the%illegai gein, ‘The provision-in H.R. 4110.
would £ill this voidi : ‘

Mr; Chairman, wenshould emphasizesthat neither bill. fully

»

resolves the issues surroundlng the forfeitable status of assets
that the defendant tra%sferred, sold to,ior deposited with third
parties. ‘Significant %uestious are involved in this issue, since
the defendent—-not'the‘¥hird party--is thé individual who is-

accused of and tried,fo% the offense. In one of the U.S. V.
Mandel cases the court d%ferred decision on the ricghts of third-
parties in these circums%ances but has retained jurisdiction
over the case pending exﬂhustion'of administretive remedies.
Legislative changes: in this area should, in our opinion; await
the basic guidance that cdse law can-provide.

H.R, 2646 also has provzslons which allow £or the proceeds

of forfeited proper

3

. to be\used for drug law enforcement. Sim=

ilar language is contained £n H.R. 2910 with regard to civil

41

forfeitnre of drug proceeds.’ Although we find appea;ing the idea .
of using etiminal agsets, perticularly‘drug dollars, to stop the
perpetration of o‘rime1 we have some concern about the use, account-
abiliti, and congressional ove;sight of these assets provided by
the bills. ‘

H.R. 2646 would, in part, amend the RICO statute to permit the
use of fotfeiturevprOCeeds for Federal, State, and local law en-
forcement. This provision would provide‘an annual blanket author-
isation of an amount of funds,‘limited only-to¢the‘amountﬂforfeited
in the precediné fear, for drug enforcement without any type,of»
report on fund expendlture. If +he use of forfelture proceeds is
des:red, we' suggest that the Congress amend the leglslatlon to ‘re—
qulre the Attorney General, as a.part of the Justlce Department s
normal authorization and approprlataon over51ght process, to estl-
mate the amount Of funds that W1ll become avallable under this
authorizetion‘and to determlne how the funds will bhe used. In
addition, after the end of the fiscal year, the Attorney General
should'be required to report how the funds were expended.

The other bill, H. R. 2910, amends Section 881 of Tltle 21,
the civil forfeiture authorization for drug assets, to. permlt the'
use of the forfeiture proceeds under this prov1$1on for purchase‘
od evidence and information in drug lnvestlgatlons. The maximum
author;zed under this amendment is $lO mllllon, or 5 percent of "
the Drug Enforcement Admlnlstratlon s budget, whlchever is
greater. Addltlonallyy the amendment»stlpulates that the Attorney~‘

'Generai should transmit to the Congress a report after tne.end
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of the fiscal Year on the use of ali funds spent on the purchase

of evidence and information. fTo provide better congréssional

oversight, we believe the Congress should also include in this
legislatiog a requirement that the Attorney General estihate;the

amount of funds anticipated to be available under this section and

determine how these funds will be spent.’ With this annual esti-

mate by the Attorney General, the Congress might wish to cdnsider

broadening the use of forfeiture funds beyond the purchase of

evidence and information.
Mr. Chairman, this concludes my prepared stéteﬁent. We

would be pleased to answer any questions.

TESTIMONY OF WILLIAM J. ANDERSON DIRECTOR, GENERAI
. ] . L& by - . \ 'y L

%ggﬁl:ggf%l\gt DDéVIiION, GENERAL ACCOUNTING OFFICE

WASHI , D.C, ACCOMPANIED BY TOM COLAN. X

'PHENSON, AND KEN MEAD . | COLAN. ED STR

_ Mr. ANDERSON. Thank you very much, Mr. Chairman. I'd like .
start off by introducing the gentlemen at the table with methrf:
To my left is Tom Colan. Tom is in charge of all of GAO’s work at
DEA, FBI, INS, and the Customs Service. To my right is Ken
Mead, an attorney who played a very important part in this job be-
S\?I‘llosiv of aé}l'1 the ldQ%al aspects Oi' ‘ 1th And beyond him, Ed Stephenson,
as the audit manager of the report th e ’
regt;e‘st of Senator Biden.g ' port that e propaved.at the

., A8 you mentioned, we did have a full statement that w

illllign?:l élave en(fe41°ed into,t }Ehe re:ﬁrd. I have an abbreviatedevg':lil(}g

around 4 pages that re ighligl ’d 1i
o roadipmound m?ayg 1 y captures the highlights. I'd like

I\Lgr; EUGHES. Th‘a;vnk you. You may. = :

I. ANDERSON. We are pleased to have the opportunity to testil
on the Government’s overall efforts to 'obtailr)lp the fogfe%u;sa I?f"
assets obtained through criminal activities and, specifically, on bills

- H.R. 2646, 2910, and 4110, designed to improve the forfeit -
: utes. Last spring, we issued a report entitlle’)‘:d, “Asset Forf%ei‘g;esfz _

Seldom Used Tool in Combating Drug Trafficking.” Our testi
! ol 1 C , < Our t

today is, for the most part, based upon that reporg ¥ testimony

As the title of our report indicates, the Government's report in
attacking crime ’thrqugh the forfeiture of assets is not good. And
the Government’s failure of asset forfeiture is not limited to drug
trafficking. Recently, at the request of Senator Max Baucus, we
;%rgl)leted w«l).rk (gn otrfajmzed crixfpe, in which we note the same
problem applies to other types of criminal activities.
e foonad shortly YD mina | activities. The report
_ ],gn our April report, we recommended that the Attorney General
Improve forfeiture program management and that the Congress

| cla;;rify and broaden the scope of the criminal forfeiture statutes—

43
the Racketeer Influenced and Corrupt 6rganization Act, RICO, and

the continuing criminal enterprise provision, CCE, of the Compre- -

hensive Drug Prevention and Control Act. o

The Department of Justice has taken several actions to improve
the Government’s ability to pursue forfeiture. And hearings such
as this one, on proposals introduced to amend forfeiture statutes
will, we hope, result in needed legislative changes. :
~ Although the case law on the RICO and CCE forfeiture authori-
zations is not- extensive, it has become clear that the Congress
needs to strengthen these statutes if forfeiture is to be a viable
remedy. Four major problems have been identified. First, the scope
of the forfeiture authorizations is too narrow and, in many re-
spects, does not cover forfeiture of profits. Second, it is not clear

- whether any ill-gotten gains can be reached when a de facto combi-

nation of individuals constitutes the only enterprise through which
a defendant engages in racketeering activity. Third, the extent.to
which assets must be traced to the crime is unclear. And finally,
transfers of assets prior to conviction limit forfeiture effectiveness.

A more complete description of these problems can be found in
chapter 4 of our April report. ‘

The pending bills address these problem areas, but in some re-
spects differ in approach. H.R. 4110 and its companion, Senate bill
S. 1126, track the legislative package contained in our report and
would amend both the RICO and CCE statutes. H.R. 2646 would
amend only RICO and would apply to only those racketeering ac-
tivities involving drugs. , '

Since both RICO and CCE contain similar substantive deficien-
cies, we would recommend that the Congress consider remedial leg-
islation covering both the criminal forfeiture statutes and all types
of racketeering. » S .

Both H.R. 4110 and H.R. 2646 clearly and unequivocably cover
profits and proceeds and deal effectively with the de facto associ-
ation problem. Under the Supreme Court’s recent opinion in the
United States v. Turkette, it is now clear that those using a wholly
illegitimate enterprise for illegal activities can be convicted under
RICO and sent to prison. However, the application of the forfeiture
provision is still unclear. B o S

Under H.R. 2646, drug traffickers, and under H.R. 4110, all orga-

nized criminals who use a de facto association, would also forfeit -

their ill-gotten gains. S L
- On the matter of tracing and preconviction transfers of ill-gotten
gains, the bills take markedly different approaches. H.R. 4110
would authorize forfeiture of substitute, so-called clean assets, to
the extent that the defendant’s ill-gotten gains, first, cannot be lo-
cated; second, have been transferred to third parties; or, third, have
been placed beyond the jurisdiction of the courts. The forfeiture,
however, would be limited in amount to the value of the illicitly
derived assets. ' : . ' L
H.R. 2646 does not authorize forfeiture of substitute assets. In-
stead, the bill creates the presumption that all property of the de-
fendant is illegally derived .and, hence, forfeitable in criminal liti-

~gation. But if the defendant can demonstrate, presumably to the

jury, that his property is not connected with the offense of convic-
tion, the assets would not be forfeited. We do not know whether
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the courts would consider the rebuttable presumption that the de-

fendant’s entire estate is connected in some way with illegal activi-

ty to be a constitutionally reasonable one, particularly if the de-
fendant had no prior criminal record or had been previously gain-
fully employed. o o ’

I think we share Senator Biden’s view that it would be nice if
such an interpretation could be made. o

To the extent that courts sustain such a presumption, the bill
still would not solve the preconviction transfer problem. If the il-
legal gains have been transferred and the defendant demonstrates
that his remaining assets are clean, the bill contains no specific
provision for forfeiture of substitute assets in the amount of the il-
legal gain. The provision in H.R. 4110 would fill this void. '

Mr. Chairman, we should emphasize that neither bill fully re-
solves the issues surrounding the forfeitable status of assets that
the defendant transferred, sold to, or deposited  with third parties.
Significant questions are involved in this issue, since the defend-
ant—not the third party—is the individual who is accused of the
offense and receives a trial. SRR '

In one of the United States v. Mandel cases, the court deferred
decision on the rights of third parties in these circumstances, but
has retained jurisdiction over the case pending exhaustion of ad-
ministrative remedies. Legislative changes in this area should, in
our opinion, await the basic guidance that case law can provide.

H.R. 2646 also has provisions which allow for the proceeds of for-

feited property to be used for drug law enforcement. Similar lan-
guage Is contained in H.R. 2910 with regard to civil forfeiture of
drug proceeds. Although we find appealing the idea of using crimi-
nal assets, particularly drug dollars, to stop the perpetration of
crime, we have some concern about the use, accountability, and
congressional oversight of these assets provided by the bills. .
. We suggest that the bills, to the extent that they do not already
do so, require the Attorney General, as part of the Justice Depart-
ment’s normal authorization and appropriation oversight process,
to estimate the amount of funds that will become available under
this authorization and how the funds will be used. In addition,
after the end of the fiscal year, the Attorney General should be re-
quired to report how the funds were expended. !

With these provisions, the Congress might wish to consider
broadening H.R. 2910 to include the use of forfeiture funds beyond

- the purchase of evidence and information. :

That concludes my statement, Mr. Chairman. We'll’ try to re-
spond collectively here to any questions that you and the members
may have. : v i 8 !
_Mr. Hugages. Thank you very much, Mr. Anderson. First, I found
the General Accounting Office report to be extremely incisive and
very helpful to the coramittee and I congratulate you and your
staff on a very fine job. , ~ '

Mr. ANDERSON. Thank you. , L :
_ Mr. HuGHEs. One of the difficulties that we’ve experienced with
forfeiture is that it’s extremely complicated. It's not very accept-
able. Law enforcement has a lot of other priorities that involve
active cases that they’re pursuing because their resources are

i

p
t
Iy

[

L

it e S

e 45
spread so thin. It's a matter of trying to channel your resources
into what you believe to be productive areas. : ~

Mr. ANDERSON. Yes, sir. _ ‘ N .

Mr. HucHEs. Given those facts, would it make sense for Justice
to train a select group, a task force, if you will, that would special-
ize in just forfeiture cases? o :

‘Mr. AnpErsON. I would say that probably somewhere along the
way, I guess on the basis of the work that we did in developing the
report for Senator Biden, we felt that the usefulness of the 197,0
acts had never really been put to the test because we reaily hadn’t

‘had an effectively organized, intelligent drive to apply that legisla-

tion. ‘ L o :
. I'll repeat a figure that Congressman Zeferetti cited of 98 RICO
and CCE cases that we examined involving narcotics violations.
Forfeitures were obtained in 14 of the 98. .
So iobviously, even where those particular statutes are being ap-
plied, we're not being successful. DR , :
We believe that if you could bring the proper talent to ’bear, and
by that we mean, for example, with respect to DEA, DEA’s own ef-
forts in this area have suffered because they have not had people
with the type of financial and accounting backgrounds that the FBI
has at its disposal and that IRS has used successfully in the past.
It was pointed out that DEA is trying to do something about it.
They do have a modest training program. They have prepared a
very lengthy 400-page manual to instruct their agents on how to go
about pursuing these cases. o _
But, No. 1, the utility of the legislation has to be tested one time.
We may find out when we do that that perhaps our resources
would be better diverted to the way we've begl} doing business in
the past: Let’s put them behind bars because it’s just too difficult,
too expensive to get to whatever assets they may possess. ,
I hold that out as one possible outcome. = o |
Mr. Hucues. Well, it seems to me that you've said, in essence,
the same \}thing——that what we need are trained perso,nnel_,:. _people
who have accounting backgrounds that can pursue what obviously
would be é‘; very complex, perhaps long, drawn out investigation, to
effect the forfeiture. ‘ , ’ _
From a%tl the facts and figures I've seen, we've really forfeited
very littlelin funds. Out of the forfeitures that have been reported,
apparently}l, we have }clmly forfeited roughly $6 million, as Iﬂ‘.:sree it.
- Mr. ANDERSON. Right. , o
Mr. Hlf:dfms. The %.s. Treasury, under titles XXI and XVIIIL
~ Mr. AnpirsoN. That is correct, sir. ,, |
Mr. Hucigs. It doesn’t represent very much of a successful track
record. Alt‘bough I don’t have myself the indepth knowledge, it
would see \; to me from what information I hay_e available to me, it
does requil:'% a particular type of expertise which the drug,enforce-
ment agent Yge_m'-mally does not have, o
Mr. ANDERSON. Yes, sir. . L
Mr. HUGI{?ES. In fact, that doesn’t in any way denigrate the DEA
and the agents, I have just returned from Southeast Asia, having
- visited HOngl\Kong,,Thailand,and Burma, in particular, ‘z;nd I came
away with al tremendous respect for their professionalism. Their
police of'ﬁcer% have done an outstanding job, in my judgment, in
k
|
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working in host governments in attempting to interdict narcotics
traffic and to develop the intelligence information that’s helpful to
us. However, the bottom line is that we have not developed another
particular important area of expertise in the area of accounting. Of
course, I suspect that that’s part of the suggestion that there
should be an increased relationship between FBI and DEA. It’s all
wrapped up in that recognition that as we develop more of these
complex cases, we're going to need that expertise.

But let me just ask you: Can we not do that without having a
merger with those two agencies? ‘ v

Mr. AnDERSON. They've certainly had successful joint task forces
in the past, you know, that combine the talents that each brings to
bear. IRS, in fact, participates in some of DEA’s CENTAC oper-
ations, central tactical investigations. And so they are inputting
somewhat. ‘ o : ‘

I agree with what I thihk your position is, that, yes, absent a

formal integration and reorganization of the two agencies, it should

be possible, just as has been done in the past with IRS and, in fact,
with the FBI, to draw on their expertise to assist DEA.

Mr. Hughgs. And with Immigration, where, in fact, it’s an immi-
gration matter that should be brought to bear. -

Mr. ANDERSON. Correct, sir. - ' L

Mr. Hucgnes. Task force operations have been inordinately suc-
cessful and it seems to me that it’s going to require that type of an
operation—the coordination of perhaps the talents that are exist-
ent in several different agencies to pursue what could be a very
complex case to prosecute. © . : ‘ .

Mr. ANDERSON. You know, there was a point made earlier, sir,
that I would like to build on because it’s also a source of additional
resources that aren’t currently being applied. Let me throw some
figures at you. ; A

Back in 1974, IRS was devoting close to 1,000 man-years annually
on drug-related tax cases. In the last couple years, it's down under
200. So their own effort in attacking organized crime people en-
gaged in drug trafficking and other drug dealers has gone down
considerably. '

That was the purpose of an internal IRS management decision—
that they should be ‘more concerned with collecting the taxes than
with chasing drug peddlers. ' I

An allusion was made earlier to the problems that the Tax
Reform Act of 1976 has created in stifling the flow of useful infor-

_mation that IRS has to the law enforcement agencies. In fact, I tes-
tified last year on some legislation that never was enacted that
would have amended the Tax Reform Act and made it easier for

the law enforcement agencies to draw on this other source of ex-
pertise and information on these people we're trying to chase.

Mr. HugHes. We've talked about investigators. Another compo-
nent is the area of the U.S. attorney, the Justice Department.

Mr. ANDERSON. Yes, sir. :

Mr. Hugses. I also gather in talking with those in the field that
seem to be fairly knowledgeable, that U.S. attorneys find it hope-
lessly complex. It’s not their specialty. They, too, have the score-
cards that my colleague from Michigan referred to that they’re
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concerned about. We often find that some States do have that capa-
blllltr{oted that the violent crime task force ,z_:ecommended: that we
have the cross assignment of prosecutors. If, in fact, that is a prob-
lem that we have those at the top of the law enforcement rung who
are charged with the prosecution of those offenses, if they're not
excited about it, they don’t have expertise and feel comfortable
enough, you can’t expect an investigator to pursue it. :
Mr. ANDERSON. Right, sir.

Mr. HugHEs. So it seems to me that we ought to be looking at
trying to train prosecutors as well as investigators in pursuing

these complex cases. Does that make sense to you? o
%ﬂr.*ANlI))ERSON. Yes, sir, it certainly does. We spoke to a number
of U.S. attorneys in connection with the earlier report and I tbm’k
we found it was close to three-fourths of them who really dl,dn t
feel that they had a‘good handle on this forfeiture legislation -and
therefore, were hesitant to introduce it because, in their view, it
just made a complicated case more complicated and they had diffi-
culty in applying it. ; , ~
Sg, it abls)glgtely‘applies to that level as well. .
 Mr. HuGHES. Thank you. The gentleman from Michigan. .
" Mr. SAWYER. I enjoyed listening to the comments just mezde. 'l
yield back. R S R, o
Mr. HucHes. The gentleman from Wisconsin. o
Mr. KASTENMEIER. Mr. Chairman, I'm curious about what’s going
on during the current practice. What happens In a case alluded to,
I think by Senator Biden and others who know about and have dra-
matized the cases where Lear jets are left on runways and great
caches of cash and sometimes drugs are found in Florida and else-

" where and are impounded? Do they become ‘sgbjec;t to forfeiture, or

' yens to property of that sort? |
w}ﬁt‘.h?ﬁgbgRSONl.) G%ne¥ally, sir, they would be" covered by 18
U.S.C.—I'm sorry, 21 U.S.C. 881. In 1978, a piece of legislation was
passed amending 881, Psychotropic Substances Act, which ‘prowded
for civil forfeiture in cases like, for example, DEA makes a nab

and, say, a transaction in process and there's $1 million at the .
table, :

Before 1978 and the passage of that legislation, that money, In
all likelihood, would ha\Ir)e gone back to the criminals involved. But
since that time, there have been provisions, well, ‘there have
always been provisions for the forfeiture of the contraband and de-
rivative contraband and, say, the vehicles and the Lear jet would
be in the category of gerivatiVe contraband, being used in the ex-

tit * some kind of a crime. B | . 
9¢l’;‘%gnp¥gg‘eeds, though, couldn’t be tcuched until that 1978 piece
‘of legislation. But now, a large part of ‘the seizures that DEA 1?
making, for example, represents civil forfeitures, the grgbbmg o
the cash right in the middle while the crime is occurring and then
that is forfeite(:!f'withouiil even %).‘riog to i)‘r \émhout the necessity fqr a
criminal conviction of the parties involved. . =~ . K
cml{/Inxlf.mI%ASwENMExER. So wg’zzg’really talking about types of forfeit-
ures, the more difficult being that which derives from a criminal
prosecution as opposed to the early civil,
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Mr. ANDERSON. Yes, sir, for any number of reasons, including,
first, the difficulty frequently of getting a conviction, and then
beyond that—— , , a0

Mr. KAsTENMEIER. Obviously, a strategy has to be arrived at by
the Department of Justice or others as to particularly the criminal
forfeiture case, how to better apply the statutes or, indeed, how we
might better write those statutes so that they might be more com-
monly applied. , ; ‘ .
. Mr. ANDERSON.. Yes, sir. I'd say that the bills that the committee
is considering here would help the Department of Justice consider-
ably in developing that strategy. | |

Mr. KAsTENMEIER. Thank you. |

- Mr. HucHes. Thank you, Mr. Anderson. We appreciate your tes-
timony. It’s been most helpful and we thank your colleagues.

Mr. ANDERSON. Thank you very much, Mr. Chairman.

Mr. HugHgs. The next witness is our distinguished colleague
from New York, Benjamin Gilman. Congressman Gilman has for

- the past 9 years represented the 26th Congressional District of New

York.

Prior to his service in the Congress, Congressman Gilman spent
some 5 years in the New York State Assembly. He comes before
this committee with a long and distinguished career as an attor-
ney. He also has developed in his years in the Congress a deserved
amount of respect for support of important initiatives to support
lavcv enforcement.

Congressman Gilman, I am pleased to have you as a sponsor of
H.R. 2910, one of the bills before this committ{:e, to pres%nt your
views on the important topics of forfeiture and moieties. Let me
say that we're also extremely pleased with your tremendous sup-
port’ on the floor for matters that impact on the crime problem.
You've been a leader. You and your colleagues, Mario ‘Biaggi and
Leo Zeferetti, have taken the lead, I think above others, and we
commend you. We’re happy to have you today. '

We have your statement, which will be received as part of the
record, and you may proceed in any way that you see fit.

[The complete statement follows:]

STATEMENT OF Hon. BEngaMIN A. GILMAN

Mr. Chairman and members of the Subcommittee on Crime, thank you for the
opportunity to present my views on H.R. 2910, “A bill to amend the Comprehensive
Drug Abuse Prevention and Control Act of 1970 to permit the Attorney General to
use certain ’rocegds from forfeited property for the purchase of evidence and other
information”, which I introduced on March 30, 1981. This bill, I -am pleased to

report, has attracted 24 cosponsors, I am grateful that this Subcommittee has-decid- ,

ed to-hold hearings on this and related bills and on the general subject of criminal
forsfeliure. 5110 . ‘ ' : ‘

ection 511(e) of the Comprehensive Drug Abuse Prevention and Control Act of
1970 (Public Law 91-513, 21 U.S.C. 881(e)) currently requires the Attorney General
to turn over to the U.S. Treasurer the proceeds of forfeited property, which, after
certain expenses have been paid, are deposited in the general fund of the U.S.
Treasury. My proposal would permit, as an alternative, the Drug Enforcement Ad-
ministration (DEA) to use not more than $5 million of the forfeited proceeds to pur-
chase evidence and other informatjon—that is to say, to use it as PE/PI (Purchase
of Evidence/Purchase of Information) money or drug buy money—during Fiscal
Year 1982. Thex;eafter, the agency 'could use $10 million in forfeited proceeds or 5
percent of DEA’s appropriation, whichever is greater. These amounts are intended
to supplement, not to replace or reduce the appropriations authorized for DEA’s
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drug trafficking investigations, and are limited to a specific function: the purchase
of evidence and other information needed for the arrest and conviction of drug traf-
fickers. The Attorney General would be required to transmit an annual report on
the expenditure of these funds. .

During prior hearings by the Select Committee on Narcotics Abuse and Control—
of which I am a member—Federal, State, and local law enforcement officials have
complajned that they do not have sufficient “buy money” to conduct their drug in-
vestigations. Out of a total budget of approximately $208 million for fiscal year 1981,
DEA has about $10 million to purchase evidence and other information. That sum is

In fiscal year 1980, DEA, working with the Internal Revenue Service, the Customs
Service, and State, local, and foreign law enforcement agencies, seized $30.8 million

* in illicitly obtained drug assets, of which more than $42 million was forfeited to the
Federal Government. At a time when federal dollars are scarce, why not permit our

drug enforcement officials to utilize these forfeited proceeds‘of drug-related crime to
underwrite drug invesgiggtion? Why not use some of these untaxed criminal dollars
to help convict drug traffickers? . ,

Mr. Chairman, my proposal would not place any additional burden on the Na-
tion’s taxpayers; it would not increase the appropriation for DEA operations.
Rather, the additional funds to conduct operations that require drug “buy-money”
would come from the drug traffickers themselves—the cash, boats, aircraft, homes,
securities and other financial instruments that were used in their sordid drug traf-
ficking operations, , . ) -

The Comprehensive Drug Abuse Prevention and Control Act of 1870 now permits
the seizure and forfeiture of illicitly obtained drug assets. This is a valuable tool
that attacks drug traffickers where it hurts the most—in their pocketbooks. My pro-
posal has the three-fold advantage of, first, helping to meet the increased cost.of
conducting drug investigations, in which the purchase of evidence and other infor-
mation is a vital ingredient, by permitting drug law enforcement officials to tap a
limited amount of forfeited drug assets before they are turned over to the general
fund; second, making effective use of an available resource; and third, using untaxed
dollars to help convict drug traffickers. L , : .

Federal, State, and local law enforcement agencies are faced with shrinking budg-

ets, in real terms, in this time of inflation. These cuts come at a time when: -
. Narcotics trafficking and drug abuse have reached epidemic proportions both in
this country and abroad; hercin from the poppyfields of Iran, Afghanistan, Pakistan,
Burma, Laos, and Thailand is flooding into our streets and our schools; hospital
emergency rooms and treatment centers are reporting increased humbers of drug
injuries and deaths; budgetary restraints have forced the closing of certain DEA op-
erations overseas, the curtailment of a successful DEA task force, and a cutback in
personnel; and the cost of purchasing heroin for investigatory purposes has skyrock-
eted to about $10,000 an ounce. S “ _

Sttg}ling‘ Johnson, the special narcotics prosecutor for New York City, has com-
mented: - ‘ . , ,

“How ironic it would be for drug traffickers to share the burden of our taxpayers
by being sent to prison from the proceeds of their illicit transactions.”

Mr. Chairman, I urge your subcommittee to favorably report out H.R. 2910, so-
that we can provide our law enforcement officials with these urgently needed funds,
at no cost to our taxpayers, to help combat the epidemic in drug traffic that is cur-
rently sweeping across-our Nation and the world. - , ,

TESTIMONY OF HON. BENJAMIN A. GILMAN, A REPRESENTATIVE

IN CONGRESS FROM THE 26TH CONGRESSIONAL’?DISTRICT OF

THE STATE OF NEW YORK : I o :
Mr. GitmMaN. Thank you, Mr. Chairman. I thank you for your

kind words and I thank the committee for taking up this very im-

portant issue at this early part of the session. I would hope that we
will see some constructive legislation as a result of these hearings.

I would like to make certain that the statement is submitted in -

full and I will be brief. : RED

I think the forfeiture provisions utilized as a tool"in narcotics en-
forcement is extremely important. I think that we have not utilized
it properly and I would hope that, as a result of the committee’s
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review of the proposed legislation, we could adopt some measure
and hopefully it would be my measure or whatever measure the
committee feels is appropriate, to give some teeth to the enforce-
ment agencies to attempt to more effectively combat drug abuse
and drug trafficking. '

As you know, it’s an endless problemm. We make a dent here and
there, but we really haven’t effectively cut back on the tremendous
amount of traffic confronting our Nation at the present time, some-
times estimated to exceed $60 billion in illicit trafficking in our

country. We know what drug-related crime goes with that and the

cost of that drug-related crime. It’s been estimated to be over $20
billion in our Nation. We do have a very critical problem and I
think that this kind of legislation would provide a tool that would
be extremely helpful. - :

In talking with Sterling Johnson, who is the head of the special
prosecutor’s office in New York City, one of the biggest problems is
the limited budgetary restraints that we have at the present time
and the lack of buy money. , '

As we know, buy money is hard to come by and it’s a very impor-
tant tool for the enforcement jofficers. I think they spend on the
average about $10,000 an ounce today, is their estimate. They have
limited funds and as a result of the reduction in budgets, they're
not able to do the kind of enforcement job that they could do had
they had the proper funds.

What I'm suggesting by this legislation, H.R. 2910, would allow
up to $10 million to be used in revolving fund for buy money. I
note that the GAQO, in commenting on this measure, indicates that
they have some concern about some oversight and how that money
would be utilized. I think we could probably put a few provisions in
the bill to make certain that thire would be adequate oversight.

I hope that the committee will find a method for bringing this
before our 97th Congress at an early date. I think it's urgently
needed. It’s an extremely critical problem. We just conducted a
hearing in New York City this past week, as the chairman of our
Select Committee may have indicated to you. The religious groups,
the educational groups, the business groups of every community
are concerned with the spreading evils coming out of increased
drug abuse. ’ | . )

Thank you, Mr. Chairman.

- Mr. Hucurs. Thank you, Mr Gilman. The gentleman from

Michigan. ‘

Mr. SawyER. I just wanted to thank the gentleman for his pres-
entation. I appreciate it. ° : :

Mr. GimaN. I might note that the gentleman from Michigan has
a similar bill and I hope that:we can work together in bringing
about some of this legislation. ” L :

Mr. Hucaes. Thank you, Ben. We congratulate you on a very
fine legislative initiative and we lock forward to working with you.

Mr. GiLMaN. Thank you, Mr. Chairman. .

Mr. Hucags. Thank you very much. The subcommittee stands in
recess for 10 minutes while we vote.
- [Brief recess.] !

Mr. Hucags. The Subcommittee on Crime will come to order.
|
[
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Our next witness is Stephen Horn. Mr. Horn began his legal
career in the Attorney General’s honors program in the Depart-
ment of Justice and from 1973 through 1978 was a trial attorney
for the Civil Rights Division in the Justice Department. He entered
the ‘private practice of law in 1979, where he spem.ahzed in crimi-
nal defense and civil litigation. Mr. Horn has published numerous
law review and other articles, including two articles on BICO. ,

He is chairman of the ABA committee on prosecution and de-
fense of RICO cases, although he does not appear here today as a
representative of the ABA but rather as a private practitioner with
wide experience in the matter before the subcommittee today.

We're just delighted to have you with us today, Mr. Horn.
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Statement of Stephen Horn - . s
to the Subcommittee on Crime, . '
Judiciary Committee of the
House of Representatives
September 16, 1981 R

In Re H.R. 2646, 2910 and 4110
As I uhderstand the primaEY’putpbséé‘of‘thé brdbosed,legis~

lation, they are to enlarge the défihition'of foxféiﬁable.assets

‘. ) P o

and to dinhcrease  the effectiveness of the forfeiﬁure proéess itself.,
As any law-abiding member of society, I would not choose to‘addo—
cate that criminals be allowed to retain iilicit p:ofits or to
thwart by cle?erness the impositi&nkof sanctiqns. However, onc
"must beﬁ?oncerned aboutithe implications of these bills‘ggg the
S adversary system, for the accused who is‘uitimatély found not
guilty and the innocent third parties who will inevitably bé drawn
intqithé‘legal cross-fire. |
It seems to mé‘that these billsyhave aspects thaE‘Should 5@
; of’concern to everyoné beéause we ail’have an investmenf in the
fair and §rde;ly adminiStratioﬁ of justice}a The complexity and

and scope of the trial and:forfeiture'proceedings required by the
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ptopbséd'RICQ and CCE statutes,. as well as the mere potential in- -

position of sanctions so severe, will exact a terrible economic

‘toll upon accused and unaccused alike, :notwithstanding guilt or

innocence. inevitably, the procéss will become the punishment.

and our system of criminal justice will take on a certain abjedt

[N

quality symbolic of systems we would rather not emniate.

Consider for a moment the cost associated with merely defend-

ing an indictment charging a'violation of the proposed statutes.

5 hoted that the GAO Repbrt bn Asset Forfeiture® laméhted the”

fact that a»$750,0007forféiture of two residences was thwarted

.

because tHe defense counsel had a $559,000 lien to cover his'féés.~
That figure‘may sound high, but it is by no means tinusual. I would

o E . -
.

venture to say that many, if not most, defenses of complex- RICO
and CCE cases involving the proposed contests over the scope and
identity of forfeitable assets will require six months to a year

it

or more in the preparation and presentation. Consequently, legal

*United Statés General Accounting Office, Asset Forfeiture--3 Lt
Seldom Used Tool in Comba;ting brug Trafficking. (April 10, 1981).
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fees.will be well into the six—g;gure range with. the aforementioned
'\f\ ’ v

half-million dollar fee about thébmedian. Incidentally, the pro-
posal contained in H.R. 2646 to cf&ate a presumption that all the

assets of the accused,are'forféitab;e, shifting the burden of Proof
! . :
ki
\

‘to h}m to protect each and every ass%y,bis probably worth $100,000

!

in legal fees just by itself. o

\

; , ‘ o ,
ip effect, by passage of these~bll%s Congress would be cre-

atiqg“a statutory scheme of prosecution €@e defense of which could

&

be undertaken by only a relative few. _Put\another way, we are

%

iy

(4

plgcing“én enormous. price tag upon theiconsti;utioﬁal,safeéha}ds

%

that should be available‘t; eVery;ne. (ﬁaxelyxwouléuany,RICO'Oﬁ
CCE deféndants gualify for appointed counsel.) = The implication;
for the*éé?grsary system‘aig éerious. It's BO answver {0 suggest
that defendants will be paying,these fees:with their ill;gotéep

gains. Innoéent people, those who are adquitted,kdo Qo; recover

their fees and costs  from the government--perhaps -they should. Do

wve truly wish to create a legal labyrinth that can only he regotiated

il

i
-t

-

bg‘the most successful criminals with vast sums of liquid assets?
Setting‘aside the cost .of the défénée, we should examine the
effect of investigation and/or indictment upon an individual with

sound assets, perhaps interests in some businesses and other ven-

tures. Unless the target of the investigation is un-American to

SR .

“*the COre;fhis‘businesSband personal finances are prcobably dependent

upon his credit-~his ability to borrow. " When word of ‘the grand

jury investigation leaks to the press—éas'it will--all of his col~

lateral is in jeopardy. Financial institutions covld be expected

Ry

~to act accordingly. What creditor would advance funds in the

hope that, should forfeiture occur, a court or the'Déﬁartment4ofk

Ll i N :t"‘/ ‘ 5 i } . - - . ; - Y -
Justice will eventually determine to recognize and discharge 'a

lien? éivgn the six months to two or three years it will take to g

resolve ‘the situation, the target is sure to suffer irreparable
. L i

‘eéonomié harm.regardleés of whether he is totally innocent. I

:écognize that most; if not all, of the debate has focused on.

insuring that the guilty do not profit, and properly so, but we

e
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must also consider the plight of the innocent whe inevitably -
come under inyestigatiqn. Once again, the clear danger is‘tﬁat‘

the process itself will become the punishment,

Finally, we shbuld éxamine the7plight'of the *innocent" third"

Qg
e
/2

&hat, with regard to in personam for-

parties. . I might say 7g;
o8

. b
feiture, I always thought ¥

e

it an- innocent person was one who had

notrbgen adjudged guilty by a court of law. ’Aside frbm Eﬁe‘virtue'~

of simplicity, I’would have .thought such an approach was cOnstith—i

tiohal;Y'mandafory, Unfortunatgly,,thé pgputy,piredtor of Economic
Crihe Epforcement pf the'Department of Justice disag;ées, Inia
recent artiqle* expressing his own, unofficial point of view, he
gtated that innocent third parties "include t#o;: who do not,ha%e
knowleéé;vof illegal éctiéity s e ™ ‘I;assuﬁe‘by this that the
Department of Justiée WBuld be glad to grant a request,ﬁox ;emis—

sion if a partner or 1lie in - reat th
ap lienholder can convince the bureaucracy that

he really did not know what was éoing ob.

*Weiner, Crime Must Not Pay: RICO CriminélvForfeiture in
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+ ' Regardless of the definition of "innocént'third party” em-

ployed, in the amount of timé it would.take to remove tpg ;ldud‘of
impending fo;feitu;e from a going concgrn so that it could be cffec-
tiveiy‘carried;bn‘by innbééhtféhareEOIGers, executives or baftné:s}
the goéd'wili and credit that is the lifeblood‘pf'any ehtérérise

ot

will be long since drained away. At the very least, Congress must

introduce an elemeht of certainty into the process by declaring
that persons who have not been adcused and convicted cannot for-
feit those prOperﬁy interests traditionally recognized and protected

! 5
H ERRT

by law. ™~

I submit that~the'propdsed‘forféiiﬁre scheme§ simp1y‘haveI£n6

many negative aspects to offset whatever may,béfgaiﬁed‘by their

e

enactment. Not only with they take a terrible toll on innocent

persons, but prosecutors will be even more reluctant to employ the
fotfeiﬁure‘device'bécause"of‘the committment of resources required

to prepare such a case and take it to completion.
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A system of fines severé'enough to make the punishment f£it

the crime seems to me to be %,mueh‘more'efficient way to address

.the concerns ofrthis'Subcommittee‘ Congress. could increase the

poten%dainfine in“eppropriate RICO and CCE cases to perhaps,$100e
miilion.’ After receiving all tne evidence‘at.trialdand in post~
grial proceédingsc éﬁelcOurt'can determine just,nowrhighn;hedfine
shotld be'tq dep;dve the defendant of tﬁelfruits of his;unlawful
lebors;

In executing the judgment, the marshals will be seizing the

very same assets that the bills propose be forfeited. Xf the defen- :

dant hasﬁenoughxeash to pay_the levy without'losing an enterprise
or adhouse;or other property, he'would\be able tq,startfé new

enterprise and purchase new,properties after a Forfelture. anyway.

The end';esu;t is the same. But the process would be‘ﬁremendously

-simplified and "end-loaded" to insure that more of thee,costs incurred

by a defendant would be after a guilty verdict and not before.

Furthermore, by introducing an element of‘judicial discretion,

"Congress will prevent disproportionate forfeitures which would. be

. a very real problem if the pfoposed bills were enacted.

\\‘>

cused alike, Defending a RICO or CCE investigation and-prosecu

e

TESTIMONY *OF"‘@TEPHEN HORN, A'I‘TORNEY WASHINGTON, ‘D.C.

Mr. Horn. Thank you, Mr. Chairman. I certainly appreciate the
opportunity to appear here and perhaps introduce some consider-
ations into the mix that have not yet been advanced. \

You know, there is an old gypsy curse that says, may you have a

'lawsuit in which you know you are right And I suppose that’s part

of the theme of my presentation.

Mr. HuGHEes. I might say that we “have your statement Mr.
Horn, and it will be recelved in the record in full and you may
proceed as you see fit. .

Mr. HorN. Thank you. As I understand the primary purposes of
the proposed leglslatlon, you wish to enlarge the definition of
forfeitable assets and increase the efficiency of the forfeiture proc-
ess itself. And as any member, law-abiding member of society, I
would not choose to come here and advocate that criminals be al-

_lowed to retain ill-gotten gains or that they be allowed to defeat

the processes of law by some clever chicanery. el
‘But I think as fellow citizens, we all have an 1nvestment in the ~
adversary system. And I think we have to be concerned about the
accused who is ultimately found to be not guilty and the innocent
third-parties who inevitably are going to be drawn mto the legal,
crossfire that you propose to create. -
Basically, my message would be this: The complex1ty of the pro-v

: posed RICO and CCE statutes, as enforced, will create an imposi-

tion, will exact a terrible economic toll upon accused and unac-

tion will become a luxury that can be afforded only by the most

successful criminal with vast amounts of liquid assets.

I suppose, in brief, my message is that what you may create here

‘is a system, a scheme of prosecution wherein the process becomes
- the punishment. Just participating m the* process will become the

punishment.

I read with some interest the GAO report on forfelture, where it
talked about a $750,000 forfeiture and it was lamentmg the fact
that $559,000 of it was lost to a defense attorney’s lien.

That sounds like a lot of money. But I submit to you that in the
type of cases that are going to be created under these bills, if they
become law, that amount will be about the median of what it
would cost. -

T would venture to say that many, 1f not most, defenses of com-
plex RICO and CCE cases, and particularly the contest over what is
and what is not forfeitable, will require 6 months to a year or more
in the preparation and presentatlon Legal fees will be a half mil-
lion dollars or more. . ®

In effect, you're going to create a statutory scheme of prosecu- k
tion, the defenSe .of which can only be undertaken by a few people.

Put another way, and more importantly, you're placing an enor-
mous pricetag upon the constitutional safeguards that should be
available to everyone. The standard reaction that most people
would have is—well, they've gotten all this money from drugs,
anyway. Let’s make them spend it and, ultimately, no matter what
happens, they’ll spend a lot of it i in ‘their defense.
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But think about the implications for the adversary system. It’s
no answer to suggest that defendants will be paying these fees with
ill-gotten gains because innocent people, those who are acquitted,
do not recover their fees and costs from the Government and
maybe they should. ‘ ‘

- Do you truly wish to create a legal labyrinth that could only be
negotiated by very successful criminals. Innocent people get
charged with RICO, too, just like they do any other Federal statute.
It happens all the time. The economic toll on these people is devas-
tating. - o ’

I've been in the trenches on both sides. I've been a prosecutor;
I've been a defense lawyer. I've had an opportunity to see the
human toll that the system exacts. When you're talking about for-
feiture and making the guilty pay, and who can disagree with that,
you have to sit back for a moment and consider what’s going to
happen to the innocent people and to the innocent third parties
who are going to inevitably get dragged into this somewhere, per-
haps in these complex forfeiture proceedings.

What'’s going to happen to a man, for example, who has moder-
ate or substantial assets, some going concerns, who gets accused of
a RICO violation? Well, if the bills are passed as structured, all of a
sudden, all of his assets become suspect, all of his collateral is po-
tentially forfeitable. Like most American citizens, his businesses,
his personal finances are in part dependent on: his ability to

borrow. He won’t be able to borrow. What financial institution is

going to advance money to a going concern that may be out of busi-
ness, in the hope that somehow, the Justice Department or a court
may ultimately, years down the pike, honor a lien? :

Even if he’s acquitted, chances are that he’s going to be out of
business. e
~  Now I recognize that I am a lone voice here and I understand the
considerations that are before the committee and, certainly, I don’t
disagree with the results that you’re trying to achieve. But I
submit to you that when you're funding the war on crime, you
have to fund it the same way you fund the defense budget. You
have to use the same criterion; that is, you want to get bang for
your buck. ) .o ‘

Now I can tell you how to get bang for your buck, but I really
don’t think that this is the way to do it. When I was in the Army,
we had a simple motto for giving orders and setting up systems. It
was called the K.I.S.S. method—Kkeep it simple, stupid—because the
system is going to be spread out and interpreted by all kinds of
people. You've got sophisticated U.S. attorneys’ offices, you have
unsophisticated U.S. attorneys’ offices. You have judges who have
problems applying these statutes. You have jurors that cannot un-
derstand RICO jury instructions. : o
- I wrote an article in which I submitted that the ideal RICO juror
would be somebody who can define metaphysics or solve Rubik’s
cube before recess, because those are the only people who can un-
derstand them. And you get acquittals in the cases because of that.

‘You're going to tie up prosecutors, teams, task forces, if you will,

for years going after one man and his assets. That’s not bang for
your buck. : :

©
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bagger that would arrive. And I've seen all kinds. of offices. I
worked in the most sophisticated, the Southern District of New
York, for example. And I've worked in relatively unsophisticated
offices. People tend to take the path of least resistance. You can
legislate all you want; you can’t legislate out the human factor.
You have to take advantage of the human factor. ~ ‘ ~
. Show somebody a straight road to a big carrot and, they're going
to go after it every time. If they think that they're going to get tied
up with accountants and IRS people and for the next 2 years
they're going to live and die with one case, it’s awfully tough. Be-
sides that, what's happening to all these other people while a 20-
man U.S. attorney’s office, 5 of which are devoted to drug prosecu-
tions, are tied up on 2 cases for 2 years? . ,
I don’t know if you have enough money to hire the number of
- prosecutors you would need to be effective. I think the fines can do
it, fines and a good collection process to get in there and seize ev-
erything the judge desires to be seized, plus two other things.

There is a problem .with disproportionate forfeiture. It does

‘happen that some people lose too much. The proposal to go after
forfeiting enterprises for a RICO violation made an example of
mail fraud cases. Sometimes the punishment is way out of propor-
tion with the crime and some courts have talked about this. ,
The second thing is this: You don’t want to discourage peopie or
extort people to the point where they are afraid to participate in

the adversary system and take advantage of their constitutional -
safeguards. When you sit down and you tell a client what’s at stake

when the prosecutor whispers a RICO as a possibility in plea bar-
gaining, he'll plead to anything. He may feel he’s innocent. He may

convince the lawyer that he’s innocent. But he’s not taking any
chances.

I submit that we all have a stake in the adverséry ‘system in .

keeping it healthy. We can’t scare people out of it and we can’t
make it unaffordable. I think that that’s a problem that you have
to address. » ‘ a8 o ‘ ‘
Mr. Hucgsaes. Thank you. Mr. Sawyer. o
- Mr. SawyEer. Yes; of course, I spent a little time trying lawsuits
myself. I never heard of anybody pleading guilty to a felony when
they felt they were innocent to avoid expenses. Maybe that’s the
view from different parts of the country. . =
Actually, under H.R. 4626, I believe, the forfeiture proceedings
occur after a verdict of guilty.. You would not have the problem of
an innocent party being subjected to this on that basis. The basic
» charge has to be found first. Then it seems to me that the time. in-
volved in the trial would not really be any more difficult than the
problem of identifying assets for purposes of levy or seizure or
whatever you were going to do to satisfy a client. The burden of, in
effect, tracing would lie with the defendant to show that he got
them somewhere else, like he would in a net-worth prosecution in
an IRS case. : . o ‘
'~ How long were you with the Justice Department, I assume, the
Civil Rights Division? :
Mr. HorN. Yes, sir. - . :
- Mr. SAwyer. How long were you with.them? .
Mr. HogrN. About 5% years. ST TR
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Mr. SAWYER. Since then you’ve been practicing privately?
Mr. HorN. That'’s correct. _ _
M; SawyER. Here in the District of Columbia?
Mr. Horn. Correct. T o .
M¥ Sawver. How long have you been practicing privately?
. N. Two and one-half years. »
11\\/1'15' EXQYER. Were you in any private practice before you went
with the Justice Department? : ,
Mr. HorN. No, sir. - ; ,;
Mf‘ ISIAWYER. So you have been practicing 7V or 8 years?
-, HorN. Eight. '
ﬁ; SAWYER. 'gI‘hank you. That’s all T have. I ylefld.back. S
Mr. Hucnes. How do you feel about postconviction, requiring a
defendant to come forward with proof as to how he secured asset?
such as shopping centers, hote‘ls,f)and motels? How would you fee
ifting the burden of proot: : o .
abﬁlrt. Sﬁgglg.gWell, under the bill that would shift it during the
trial. I have some problems with that in light of the United States
V. Léary; I think the Supreme Court has talked about presumptions

that shift the burden of proof in. the context of a drug case, as -

’ aS. - » . . ».
L‘f’ﬁ% vtvhe problem is the proceeds part, defining what is or is not

f crime. I would propose that if you did it as part of the
Iizlrn(.): e)e'glsl 3vouldn’t get caught up in it. Neither side would have the
bur(’ién of tracing. Tracing is a real problem. You get into the rules
of comingling funds, the rules of}'1 rest1il',ut10n, and you could take a
-1 course on those rules themselves., o
ye?fr tﬁggdefendant was convicted and the fine was levied, I woulg
propose that all of his assets, you could even obviate the standar,t
State exemptions under the supremacy clause, and it doesn
here he got it from. ; ’ o
m?\}ltr?r}vlvugll;%s. Itg seems to me that if youre concerned about the
rights of the defendant, | wo%ld befa Jlclttle concerned about a judge
d to have a bad breakfast. _ .
w}ﬁr}?aﬁgggé Well, I suppose that that is, in fact, something that
you would have to address. But I think I'd like to see the element
‘udicial discretion involved. : o :
OflJ\}Ilﬁch}I%(S}IiSESI: Wouldn’t a defendant, after conviction, have more
of an opportunity to advance his case insofar as forfeiture a}clﬁd
assets to be forfeited if thereﬁva_i ? h%arl?f};‘l at tl}ai:3 ‘;)osture on the
i f what represents the illicit fruits of nis crime: _
ISSL{I/I?'.OHVJRN. I v?ould think so. That should be where the burden is
addressed because you'd have fifth amendment problems if it w}alls
preverdict. You may have a situation—as a matter of fact, the
ittee is proposing—— ’
RIISI?. cfl%f}nI;Es?eWh%t II)’m é;aying is, wouldn't that comport mo}ll,'e
with due process and be fairer to a defendant if, in fact, at leastf e
had his day in court rather than leave it up to the whims of a
judge? B - Have——
. . Well, I would think that you would have .
llzdlli %%RguEs [continuing]. To ask what represents the fruits of
crime? If you can impose'a fine up to $2 billion, obviously there
could be a great deal of litigation over what, In fact, would beE a
fair and reasonable determination by the courts. And no matter
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how you cut it, you're going to have to have some postconviction
determination. ) : - :

My question is: Wouldn’t it be fairer in the final analysis, once
convicted, to shift the burden as we do now with a net-worth proc-
ess for internal revenue? We should require the defendant to come
forward, and, if he inherited his beach home from his mother, who
passed on last year, then that’s easy for him to prove. If, in fact,
the shopplng center was secured by legitimate means, why
wouldn’t it be fair to permit him to come forward and show that,
in fact, he earned it legjitirhately, paid taxes on it? After all, if he’s
just a law-abiding citizen, he should be able to do that. We all have
to do that. ! )

Mr. Horn. I think I detect, though, that there would be some
fifth amendment concerns in that process of shifting the burden of

proof, even at that stage. There is always the possibility of a suc-

cessful appeal and a retrial, for example. And any time you require
the defendant to step /f/forward and get involvedgr—ineviébly, 1% be-
comes involved in the/-'/ merits of the case. Did this shopping center
come from this transsction that was brought up at the trial or did
it really come from lyour mother-in-law’s estate? And then you
start talking about djpcuments and conversations—you’re Joing to
get involved in the merits of the case.
. Mr. Hucaes. Why 'is it constitutional to do it in IRS investiga-

tions and not constitiitional in drug investigations or prosecutions?

Mr. HorN. I'm afraid I can’t answer that because I'm not all that
familiar with how it works in the IRS cases. o -

Mr. SAWYER. Wou},‘[‘d the gentleman yield for a moment?

Mr. HucaEs. I'd be happy to"yield. o

Mr. Sawyer. Let me just explain to you how it works. The IRS
goes back, 5 or 6 years, for instance, and determines what your net
worth was at that point through various means. To that, they add
all of the amounts, that you've reported as earned income. They
then compute your current net worth and allow certain fixed
amounts for living jexpenses and things that would be nondeducti-

ble. [

Finally, they then come out and show that, based on what you
had 6 years ago, and what you reported during those 6 years as
earned income, you should be worth $100,000 with all of these al-
lowances. Strangely enough, you are worth a million dollars.
Therefore, you haye unreported income. , « :

The burden the¢n shifts to you. You can show that 6 years ago
you had perhaps a big cash horde that you never had in any bank
accounts. You .al;fways liked to keep $900,000 in your mattress or
you inherited it /from somebody, so it would be nontaxable. You
must show some/ other nontaxable source of funds or a preexisting
source. If you don’t, yqu've had it. You get convicted. But they shift
the burden to you. ¢ R .

It just seems to me that this is substantially the same thing. If
one of these big assets was a shopping center, you could show that
you inherited that from Uncle Joe 2 years ago and produce his will

and you would, be home free. But if you can’t do that, you've got -

some problems; S
So I don’t reg/filly see the difference there.
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Mr. HorN. Well, it seems to me that the IRS process, as you de-
scribed it, first a prima facie case is made out and then you re-
spond to it. If the Government is going to make a prima facie case
asset-by-asset which you're going to respond to, I would have less

- problem with that than a bill that would shift the burden, create a
. presumption that everything you own is forfeitable and you come

back and start to justify asset-by-asset right down to the watches
and rings. I see those conceptually as two different things. '

Mr. SaAwyEeR. They can do the same things with your deductions,
for example. They may disallow deductions or they might even
prosecute you for falsely claiming deductions. You've got the
burden. They do not have to prove the negative. You must come in
with your canceled checks or whatever other evidence you've got,
and prove that those were legitimate items, or that you had reason
to believe that they were and you were not deliberately filing a
false return. ' ~

There is nothing so unusual about shifting a burden to a defend-
ant. ,
Mr. HorN. Not at all. There are many presumptions in the law,
civil and criminal, that incorporate many statutes. I don’t have a
problem with making out a prima facie case and having the de-
fendant have to respond to it. The presumptions are there to aid
the jury as the trier of fact and I have no problem with them con-
ceptually.

A presumption that operates—the point I was making was the
presumption that would operate against all of your assets would
serve to destroy most people financially before the gavel was ever
rapped to commence the trial. : )

Mr. SaAwyEgR. But first, he has to have been found guilty. That .is
a prerequisite to forfeiture. He must have been first found guilty of
the charge. ‘ .,

Mr. HucaEs. Would you feel better if, after conviction, Justice
were then to look at the assets that you have, check your tax re-
turns, as we do in a net-worth, and then show that your assets far
exceed what you’ve reported legitimately in income over a period

. of time? Do you have any problem with shifting the burden at that

point as you do with IRS? '

Mr. HorN. No; I have less of a problem with that. The problem
that I saw with the forfeiture was at the time of the indictment, or
even when the investigation is leaked, by virtue of the operation of
the statute, by operation of law, everything that you have becomes
“forfeitable.” : ,

Mr. Hugngs. Would you have problems if, in fact, instead of just
requiring you to go forward with the proof, that we actually create
a presumption at that point that those assets are presumed to have
been illicitly obtained? Where the assets exceed the income over a
period of time, do you have problems establishing at that point, for
forfeiture purposes, a presumption that those assets are tainted?

Mr. Horn. I think that’s far more reasonable, I do. I would like
to give maybe one example. I can’t, obviously, name the individual
involved. But there are a series of investigations going on now, tax-
type investigations, in which there is a presumption underlying the
investigations that people who made a lot of money in a certain ge-
ographical locale over a period of time may have, or probably have,
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reaped the benefits of drug trafficking and we're gomg to investi-

gate to see if they did. | ‘

Well, they cranked up the grand jury and then it leaks. It always
leaks. I never participated in a grand jury where somebody didn’t
find out something that didn’t appear in the paper.

As it turns out, I think the Department is on the verge of deter-
mining that, in fact this individual had absolutely no involvement
in drug trafficking. Tt's already cost him $100,000 in legal fees. He
relies heavily on borrowing to make his enterprises function and
his credit dried up months ago.

'So when he gets his clean bill of health, he’s already going to‘

have to suffer irreparable harm. I offer that just as an example of
something that we have to be concerned about in setting up an ap-
paratus.

These things happen. People get hurt in cr1m1nal 1nvest1gat10ns
It’s always going to happen. You can’t avoid it. But I think we have
to try and mitigate it somewhat.

Mr. HucHES. I agree and that is a concern. It does happen from
time to time. We do have to be vigilant to make sure that we aren’t
tramping on the rights of innocent individuals. You have been
most helpful. You've given us some insight, that we had not re-
ceived before and we appreciate it. =

Mr. HorN. Thank you for the opportumty :

Mr. HucHis. Thank you. Our next witness is Mr. Edward
Dennis, Jr., who is chief of the Narcotics and Dangerous Drugs
Section of the Criminal Division of the Department of Justice.

Prior to his appointment at Justice, he served as a U.S. attorney
for the eastern district of Pennsylvania. He's also a member of the
Supreme Court Bar of Pennsylvania, the American Bar Assom-
ation, and the Pennsylvania Bar Association.

Mr Dennis, it is again a pleasure for us to welcome you to the

subcommittee. We have your statement, which will be received in

the record in full, without obJectmn, and you may proceed as you
-see fit. :

[The complete statement follows:]

67 [N
StAaTEMENT, OF EbwWaRD S. G. DENNIS, JR.

THANK YOU for the opportunity to speak today about the area of

drug forfeitures.

bDrug trafficking is an enormously profitable criminal under-
taking. When you realizé'that pne ounce. of impure cocaine retails
at a higher cost than an ohnce of .999 fihe gold ~ and that
thousands and thousands of pounds of cocaine, as well as enormous
quantities of other controlled substances from marihuana. to
Quaaludes to "angel dust" are sold annually - only then can you
appreciate the vast sumé of mpney that are being made from drug ’ -
trafficking. ‘ o | !

Congress addressed this problem with the enactment of two
statutes in 1970 providing enhanced penaities for 'those persons
convicted of managing, organizing, or supervising a continuing
criminal enterprise dealing in d;ugs (21 d.S.C. §848), and in j o
certain criminal areas (including drugs) where a person's crihinal
activities relate to a racketeer influenced or corrupt orgahiza— ‘ !
tion (18 U.S.C. §1961 et seq:). Connected to these statutes are f
provisions whereby aeftain of the deferdant's assets‘(iacluding,
under the fiist statute, a defendant's profits from the enterprise)
can be forfeited to the federal government. Anothexr shatutory
provision through whwch the Government can seek forfeiture of
drug~related property is the civil forfeiture provision in
Title 21, United States Code, Section 881, which requires a totaily‘
separate legal proceeaing from any criminal prosecution of the

defendant.
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Possibly the biggest hindrance to the Govermment's ability
to seek forfeiture of aidrug trafficker's ill-gotten gains is
the inability to discover the whereabouts of the drﬁg-releted
assets, Our efforts have-been,hampered by the actlons o¢ the“
trafflckers in remov1ng assets from the UnltEd States or
lavndering the funds - lncludlng the use of shell corporatlons
and nominees. Addltlonally, certain leglslatlon, lncludlng the
Tax Reform act of 1976 and the Rldht to Flnanc1a1 Privacy Act
of 1978 ,-have served to lessen our ablllty to obta;n certain
necessary invest 1gat1ve 1nformatlon from banklna lnstltutlons or
even to exchange 1nform tlon between executlve branch agenc1es,
especially between the Internal Revenue Service and the Drug
Enforcement Aamlnlstratlon. dowevee, we are maklng galns., Onet
area in whlch we are optimistic is that of ink ernatlonal cooper-
ation. Treaties presently in force, sucb as the mutval assistance
treaty with the Sw;ss, have enabled us to get around foreign bank
secrecy laws in certain limited 1nstences and have aided our
efforts to dlscover drug-related asse*s. We expect to negot;ate
mutual assistance treat;es with other countrles to assmst in thls
effort. Agalnst tnls background we are reewamlelng certain :
statutes chat have limited tbe success of 1nvesclgat1ve and .
enforcement e::orts and will propose new leglslatlon to enableiusc

to more efeectlvely investigate and prosecute drug trafficking

activities.,
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»
It is with the recognition of the critical need to have the
tools to remove the financial rewards of drug trafficking that
Congress. and the Department of Justice have reexamined the
statutes which enable the government tc‘seek forfeiture of drug-
related assets. Severai bills have been introduced in Congfess,
including H.R. 2646, u.R. 2910, and H.R. 4110. We will comment
todey on several provisi&ns of these bills. Additionally, the
Criminal Division is in the proceSS of draft 1ng legislation which
will take a comprehensive approach to forfeiture of assets
derived from racketeering a;@ drug trafficking activities, and
my_stetement‘will address thé&genexal principles of the legis~
latioén we will propose. The bi;ls which:have been introduced

in the House of Representatives 'will be discussed in the context

of those principles.

1. Creation of a general criminal drug forfeiture provision

We propose that all drug traffickers face the posSibility of
forfeiture of drug-related assets.  Criminal forfe:.turn provisions
presently are tied to an indictment under the Racketeer Influenced
and Corrupt Organization statute or the Continuing Criminzl Enterprise
Statute othitleVZI, United States Céde. We will propose an
amendment to include a provision enabling post-conviction for-

feiture of all of a defendant's property that is acgquired or

derived through drug trafficking activities.

»
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2. Presumptdion cof Forfeitability
ﬁ We will propose a limited presumption of forfeltablllty,

i 10.1 . 4110 provides, in part:

described in H.R. 4110.1/ H.R P ( | s
r "mo the extent that assets, interests, profits,

i : vy , .v | : . e e
i rebuttable by the defendant, and applicable to all criminal drug s fogfeltable e th;s
i - forfeiture statutes. The; Presumpulon would be- limited to those o e St
assets acquired or derived or ctherwise obtained during the o
time period.of the defendant-s,druq-related criminal activity, - ¥ ; deposited-Wiﬁh third parties; or o
H.R. 2646 amends the RICO forfeitpre provision by adding a pre=- e e thg it
i sumption "that alil assets or othe# Property of. the convicted ke states,

% o
person are subject to forfeiture under this section, -unless ¥ the court, upon conviction of the individual
such convicted person broves. otherwise by the preponderance charged, may direct forfeiture of such other
p of the ev1dence,v The Department’'s nronosal would limit the assets of the defendant as may be available.
| :
i property which the Government would seek to forfeit to that ; A in ue to those assets that would
i ; limited in val
; ! s
. - i . : . : tions (a)
b which could be shown to have been acguir ed after the defendant | otherwise be forfeited under’subseq
I . i ) ) . N
L began engaging in the drug-reiated criminal activity, wWe ' and (b) of [18 U.S.C. §1963, or Subsection (a)
é‘ ’ believe that a limited bresumption would more appropriately of 21 U.S.C. §848]."
I focus upon the defendant's drug-re‘ated activities, while at - °
i - s isi ould
i the same time would lessen the burden or -Proof on. the Government ”We support the enactment of this provision. We w
b ‘ ) X i win
i to sesk forfeiture of drug-related asse*s. recommend, however, the addition of two sections allo g
i e e d e S are
jj : the use of substitute assets where the original assets :
. - . ' . ; 3
b 3. Substitution of assets ' i diminished in value due to the action or inaction of the
i . . : _ inglé ith other
i OQur next proposal would amend RICO and Title: »21, United. defendant, or where the assets have been commingled wit
i : ) eie 1 - . .
5 5 : , . . st ble difficulty.
ey States Code, Section 848, to provide: for forfeiture of subst itute ivided without considera
IV o . 'd £ £ % property and cannot be divi
i E assets of a ezencant in uﬂ*cumstances similar to Cifbumstances
& ‘. ‘ ‘ S as introduced by
G Bl E 1/ u.R. 4110 is identical to S. 1126, which Zons e both bills
o \ Senator Biden. The substitute assets progliast O e Senate
| - a?ea51m11ar to those contained in §2004 o ¥
i Criminal Code Reform Bill (s. 1722).
i
3
i
A
i
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& * Wk
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If the défendant hadéhad othe? assets which,woulé‘have covered
the diminution in yalue of the drug-related asset, our first
addition would enable a forfeiture to be imposed on the
substitute assets to the extent of the diminutiop in value, ' 2
The commingled fund provision would apply to situations where
the defendant's interest in an asset is inseparable from .
another's intérest in that asset. One example would be’that

of a defendant's interest in a jointly héld ésset, which courts
may be reluctant to sever in certain circumstances, even though
part of the asset had been purchased with drug proceeds. = Access
to substitute assets in that case would enable us to seek for- |
feitgre of other assets possessed by the defendant.

In light of the language included in H.R. *4110 allowihg
substltution of assets if a transfer has been made to & third
party, a provision shouid be included to preserve the Govern-—
ment's ability to proceaed against tﬁe original property in the
hands of thizd parties. This would allow the Government to
seek forfeiture of the property where the Government could show .

the transf ha i i
er to have been a sham transaction with the propexty

fleld by a nominee for the use of the defendant, or where a

nominal price was paid for the prorerty and the Government
would seek to reccver its actual value - especially where a
defendant has removed all other assets from the United States

Or otaerwise disguised their true ownership.

NN g i AR

®

3

4, Restraints on alienation

A very important area tohe broadened is the Government's
ability to obtain restraining orders. to prevent alienation or

diminution in value of the property subject to forfeiture. One

approach we favor would  involve provision in the law for a pre-

arrest, pre-indictment ex parte hearing before the court to
establish probable cause that the property is subject to a
governmentkinterest based upon'the-fOrfeiture laws. At that
time the court could order sudh action -as would protect the
Government's ability to later seek forfeiﬁure of that property.
Any restraint ordered could'ﬁg‘limited in scope. and time, and

would be renewable upon a showing of the continued existence of

‘pfobable cause.

5. Profits and Proceeds

a

Both H.R. 2646 and H,.R. 4110 include p:ovisidns which would
include drug profits and proceeds as forfeitable property'under
RICO. Based upon the experience of prosecutbrs who Have litigated
in this area, we believe a provision should be included to more
fully define profits to prevent it from being constr’ued as a
"net" figure. Qur proposal would ihclude a prOVision to prevent
a construction . of profits to allow drug-related expenditures to
be deducted from the total sum of assets forfeitable to the

Government.
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6. Forfeited funds used to purchase eeidence

%

A provision of,H.R.'2910 calls for the allocation of $5
million in 1982 and $10 million for each succeeding fiscal year,

but not greater than five percent of the DEA‘sranthorized»budget,

to be taken from funds forfeited to the Goverament under 21 U.S.C.

§5848 and 881, to be used for the purchase of evidence and

information in drug cases. We do nat suppert‘enactﬁent of this
legislation, because expenditures for such purposes should be o
obtained through established budget and approorlations processes.,

- 7. Inclusion of real property in 21 U.S.C. §881

Qur final proposal relates to the civil forfeiture provisions

i; 21 u.s.c. §881, and would modify §881 to include real property
in the list of forfeitable items containedsin SBSl(a). This
inclusionkwould enable the quernment to forfeit land thet is
used or intended for use in any manner andkin anyypart‘to facili-
tatektne transportation,dsale, receipt, poseession, manufacture,
cultivation, or concealmerit of property describedﬂin 21 u.s.cC.

§881l(a) (1) or (2). .Also included would be any appurtenances o

the property or strictures or merovements on or under the'property.

‘Thls would obviate the need to c¢lassify certain Dronertv and
houses as "containexs" unde* 21 U.S.C. §881(a)(3) in order to
forfeit nouses wiich are used to stors tons of marihuana or large

guantities of other controlled substances.

Ouxr proposed legislation, which will follow the grineiéles T
have'discussed, will serve to ease the burden on the deernment
to‘séek drug-related assets, while at the-same time protecting

<
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.“the constitutional rights of the accused. . Our comprehensive

forfelture proposal, which will pertain to racketeerlng vmolatlons §

ki

of all kinds as well as drug trafficking, will be under901ng oMB \
review shortly. It will be more speclflc and fully cover all of

the conSLderatlons whlch we have raised.

I-will be pleased to answer any questions which the Subcommittee
may wish to ask. ‘

"
TESTIMONY OF EDWARD DENNIS CHIEF OF NARCOTICS
SECTION, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUSTICE

Mr. Dennis. Thank you, Mr, Chairman. '
Mr. Huasss. I trust you attended Pennsylvania Day here on the
Hlll yesterday? ‘
Mr. DeNN1s. No; I'm afrald/ dldn’t I was at my office attendmg
t(:lo some affairs_ related to the testimony today, so I wasn’t able to .
0 so.
The Department of Justice recogmzes that drug trafﬁckmg is an
enormously profitable enterprise. It's been stated that an ounce of

. coke is really more valuable on today’s market than an ounce of
‘pure gold, and I wouldn’t argue with that at all.

‘The gross sales of illicit narcotics and dangerous drug substances
in the United States has been estimated at approximately $60 bil-
lion, and some have estimated that it may reach very soon as high
as $100 billion annually

The economic impact of this enormous underground economy on
many areas of our country is substantial. It’s contributed to infla-
tion. It's been a source of public corruption. It’s been a source of
individual corruption..I've noticed in cases that I've been involved
in, that in certain areas of the country, law-abiding citizens in mar-
ginally profitable enterprises have been drawn intc the drug traffic
because of the enormous profits that can be made there. It’s a tre-
meridous tetnptation for anyone. And it’s also a source of great de-
moralization in some communities. It’s no secret that certainly in
the State of Florida, there is a substantidl problem created by the
drug traffic there. Florida homebuyers will testify to the substan-
tial price of real estate there and I'm sure it's been documented
that that is, in part, due to drug moneys that are presently circu-

lating in that community. And of course in other communities in

i x a our country, there’s a sense that the only prosperity in some of our
j! poorer urban communities is in drug traffic, and this has been a
{ ‘great temptation to our youth, to the consternatlon of parents and
civic leaders alike.
i & + Those conditions are still with us. And even though there have

been legislative proposals and legislation passed that has been de-
signed to address some of those issues, we feel that at this point i
time, it’s appropriate for us to look at our history under those stat-
utes, our successes and our failures, and attempt to do what we can
to streamhne that leglslatmn.
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I agree with one of the statements made by Mr. Horn that we do
have to streamline the procedures for purposes of making them
more workable, for purposes of achieving forfeitures in appropriate
cases, and also in making them vehicles that the prosecutors are
going to be able to utilize in a practical way.

Of course, the forfeiture provisions that we're speaking of, and
which this legislation addresses, are those involved with the con-
tinuing criminal enterprise statute, the RICO statute, and the civil
forfeiture provisions of title XXI, United States Code, section 881.

There’s another provision that I think should be made note of
and that’s, of course, the Bank Secrecy Act, which was passed in
1970. There are forfeiture provisions as to that statute and they are
used quite frequently. : . .

One thing I wanted to comment on that Senator Biden did men-
tion, about a scorecard, that we should be held accountable in the
Department for achieving a certain level of forfeiture and that our
feet should be held to the fire. ‘I\would suggest that we should look
very comprehensively, though,“in terms of what are forfeitures
under the various statutes that have been designed to attack this
problem. The Bank Secrecy Act has been used quite frequently in
seizures that are clearly drug-related, but they would not appear in
any statistical compilation with regard to what would be consid-
ered drug-related forfeiture statutes. - :

There’s another aspect as well. The forfeiture provisions which
we're dealing with are not exclusively directed toward drug cases.
Many racketeering cases involving other offenses would come
under the scope of these provisions and, of course, we don’t intend
to limit the reach of these statutes to drug cases alon&

There have been obstacles over the last 10 years to our successful
forfeiture in many cases. We’ve had difficulty uncovering assets. I
speak from experience because I have been involved in RICO cases
which are drug-related and non-RICO cases. I’ve been involved per-
sonally in forfeitures. I was a prosecutor for 5 years in Philadel-
phia and I know the difficulties encountered. There are many cases
in which you can discover through a paper chase, if you will, the
actual assets that have been under control of a particular individu-
al, but you’re unable to reach those assets.

There are occasions in which liquid assets are sent into offshore
banking institutions and offshore bank havens and those become
unreachable. There are instances in another area where, statisti-
cally, it wouldn’t show up in terms of forfeiture that might be of
benefit to the Treasury, but I think that law enforcement should
have credit for it, and those are forfeitures that have occurred
under treaties with foreign governments. '

_ We've had forfeitures by the Swiss Government that have been
very substantial and they’ve been based on evidence that has been

«._gathered in investigations in the United States. Those would not
“show up as being forfeitures necessarily under our statutes. But

that does present a problem, where there are no treaties or where
there are bank secrecy laws in certain countries that would attract
such cash that would prevent us from really reaching any type of
arraiigement with those governments that would permit us to
return them to the United States or even have them forfeited by
the government themselves.

i

Of course, there's a Tax Reform Act and the Right to Financial
Privacy, which have been obstacles. I think that those obstacles are
being slowly eliminated. ‘ . s o

There are also many tactical considerations that go into the pur-
suit of forfeitable assets in a case. You have prosecutors that have
to make a decision on whether or not they are going to expose
their case to the defense in an effort to seize assets that they're
aware of—in light of the fact that it may produce fugitives, in light
of the fact that it may expose their cases to a defendant. I think
that these have been some of the considerations that have led pros-
ecutors to be very conservative in the use of these statutes.. ,

. We've had a 10-year experience with them and I think that we

have learned a great deal from those cases where forfeitures have
been diligently pursued, but we have not been as successful as we

would like. . o

We feel at this juncture that a comprehensive approach to for-
feiture is absolutely necessary. We need to reconcile some of the in-
consistencies among the forfeiture provisions in the various stat-
utes that we have and we think that there are some general princi-
ples, or general areas that we should be looking at. . -

No. 1 is we should be looking to produce out of this consideration
of forfeiture legislation a general criminal drug forfeiture provision
which could be utilized in the prosecution of the various offenses in
which that it would be appropriate to have forfeiture of assets.

We think that the presumption of forfeiture in cases and ”w14th
the proper conditions is a workable concept. We feel that it would
have to be drafted with somewhat more restrictions than are pres-
ently in the bills before you, but we think that it can be done in a
way that would shift the burden to the defendant with a minimal
showing by the Government. .

In many of these cases, it's been my experience that it can be
shown, the connection between the assets and the drug trafficking.
In many instances, the defendant, it's obvious by a look at his fi-
nancial situation, that even if he has some source of wealth, tl}a}t‘
it’s not sufficient to support the lifestyle that he’s been living, it’s
not sufficient to support the assets that he had control of. And I
think that you could convince a jury or a judge that the Govern-
ment has presented sufficient evidence then to shift the burden to
the defendant to prove that, in fact, the assets under scrutiny from
a legitimate source and were not tainted by his drug activities.

There should be a provision for substitution of assets. In many
cases, we do develop evidence-that a defendant has moved substan-
tial wealth overseas and that’s not reachable by the presecutors or
by the Department-of Justice. If there are assets here that could
not be necessarily connected with drug activities, those should be
subject to forfeiture, we believe. ) ‘ -
_Defendants should not be permjtted, by playing a shell game, to
live off of his wealth here while }eeping his drug wealth out of the
reach of the Government in some foreign bank account. SR

We believe that procedures for preindictment restraint on alien-
ation of property are necessary. The dilemma that a prosectuor
faces with attempting to freeze property or assets in the middle of
a grand jury investigation with all the restrictions on disclosure of
information that is being developed in the grand jury and with-the
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testical problf”'ems of disclosing evidence in your case prematurely,
woild probably make it wise that we permit the prosecutor to go to
a judge to obtain a restraining order on the alienation of such
property, at least for a limited period of time, on the representa-
tion that an indictment would. be filed within 60 days or 90 days, or
during a period that would be fair. R

The area of profits and proceeds I don’t think I really need to go
into. I thinkjthe GAO report did make the recommendation that
the RICO forfeiture provisions shouldn’t be restricted just to the in-
terest that a defendant has in a particular enterprise, but that
profits should be included. That would only make sense.

There is one aspect that was not included in my statement, but

should be addressed. I've been authorized to make this representa-
who would supply information that would lead to forfeitures and
with regard to the use of assets that are forfeited, the net proceeds
port S. 951, the authorization act for our budget for the Depart-
ment in fistal year 1982, which provides for a plowing back in of 25
t would be used for moiety rewards for information lead-
ing to'# e forfeiture of assets under the provisions that I previously
Now that’s much more limited, of course, than Mr. Sawyer’s rec-
ommendation, but we believe that it’s a step in'the right direction.
on that provision and there’s a sunset provision of 2 years on that.
But we feel that pending the results of how that might work out,
ing fund out of the net proceeds from forfeitures in funding certain
aspects of DEA’s operations. ;
real property under the forfeiture provisions to place conditions
under which real property can be foirfeited.

tion that with regard to rewards that would'be paid to individuals

of those assets in funding certain of DEA’s activities, that we sup-

percert. of the net proceeds from the forfeitures annually into a

fund:zut

mentioned.

There are substantial controls, budgetary controls, that are placed

we should be cautious insofar as our approach to creating a revolv-
The last principle that we would like to lock at is an inclusion of
Section 881 of title 21 does have some very limiting provisions in-

sofar as the construction of that statute is’concerned, particularly

with regard to the use of real estate asya warehouse for drugs.
We've had one forfeiture in Boston of*§155,000 piece of property
that had been purchased specifically as a warehouse for drugs. We
were able to' forfeit that under title 21. However, that was unop-
posed by the defendants and we feel that there would be a substan-
tial judicial challenge to that if it were brought in under another

‘procedural context. '

Real estate is a very vital part of any drug operation, particular-
ly in the marihuana frade, bsgause-of its-bull; We have frequently
encountered cases where .farms and rural property, particularly
along waterways and in remote areas of the southeastern part of
the United States, are utilized and purchased specifically as ware-
housing or as depots for drug storage and for drug distribution.

We feel that provisions should -be drafted that would include

' those particular assets, very valuable assets. .

There are great difficulties, and I don’t think we should mini-

'~ jnize the difficultis that we are yet to encounter in finding our

3\

in.the area of criminal forfeitures. But I think that we are
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making progress and I'm optimistic that many of the criticisms
that have been leveled at the Department with regard to the inade-
quacy of our approach are really growing pains. We've had very
little history prior to 1970 with regard to these types of forfeitures.
They stem from an English concept, legal concepts that had been
dormant for hundreds of years and we feel the growing pains with
the use of those, but I'm encouraged to believe that we will, as time
goes on, gain the necessary expertise to make it a successful tool in
our arsenal.

Mr. Hugnres. Thank you, Mr. Dennis. I understand from your
testimony that on the subject of moieties, you would limit that
fund for the use of advancing forfeiture prosecutions. Is that what
you said? ‘ ,

- Mr. DEnnNis. Yes, the bill. - RS

Mr. Hucaes. You would not permit the use of those funds for in-
stance-—— , ) ’

Mr. DEnnNis. For purchase of evidence.

Mr. HugHES. For purchase of evidence? )

Mr. DenNis. No; it would not. It is limited to the information
that leads to the forfeiture. ’ :

Mr. HucrES. Why would you want to so limit it? .

Mr. Dennis. Well, I mean, the language of the statute itself or
the bill is so limited. The reason. for it'not including other aspects
of DEA’s operations I'm not prepared to discuss. I'm not aware of
the reason why that’s not extended further. I don’t know whether
it was a case that, since this was a new concept, that perhaps there

- was a more conservative approach taken.

_Mr. HucHEs. So you don’t know what the position of the Justice
Department would be on moieties generally and revolving funds?
Mr. DENN1S. I do know that—well, to that limited extent, the De-
partment does favor a revolving fund utilizing the net proceeds
from forfeiture. B
So the concept or the principle of using the revolving fund, I
think the Department has certainly demonstrated an acceptance of
that principle. It's just that it wants to deal with it in a very limit-
ed way, at least for the immediate future. ~ ‘
- Mr. HugHes. Is the moiety language in S. 951 supported by the
Department? ' y ; :
Mr. DENNIS. Yes; it is. - B
Mr. HucHEs. As I understand it, that language would apply to
all of title 21 forfeitures. ~ ‘
~Mr. DeEnnis. Yes; it would. There’s no limiting language with

‘regard to the types of forfeitures that might be—there is one limi- 5
tation and that is, of course, we're not speaking of the seizure of -~ ¢

the substance itself.

Mr. HuGHeEs, I see. - L

Mr. Dennis. But in terms of financial assets or other property of
value, tangibles and intangibles, it would include those.

Mr. HugHEs. Last year, when then Deputy Assistant Attorney
General Nathan was before Senator Biden’s subcommittee, he indi-

cated that the Department of Justice had underway at that time a

study of the RICO statutes. Has that study been completed? )
Mr. DeEnNIs. That study has been completed. It is presently with
the chief of the Criminal Division, the Assistant Attorney General

S stroi
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for the Criminal Division, for his review. But it has been completed
and it has been approved by the Drug Enforcement Administration
and also, my office has reviewed it. We assisted in the preparation
of that. , ~

Mr. Hucuass. Will you make that available to this subcommittee?

Mr. Dennis. I will relay your request to the Assistant Attorney
General for the Criminal Division and I would hope—— '

Mr. Hugres. With the recommendation that it be made availa-
ble.

Mr. DeEnnis. With a recommendation that it be made available to
you. I don’t see any problem with that. ‘

[Information to be found in the appendix.] o

Mr. HugHes. On page 4 of your statement, you recommend a pre-
sumption of forfeitability. Could you indicate to the subcommittee
how such a presumption would work, particularly in light of Ulster
County, N.Y. v. Allen, decided by the Supreme Court in 1979?

Mr. DENNiS. Mr. Chairman, I have not reviewed that particular
case. I did note that there was a discussion of some of the legal as-
pects regarding the presumption -of forfeitability in the analysis of
Professor Rothstein. ;

I can only say that with regard to my general knowledge of for-
feiture and some presumptions and the basic principles under
which they operate, a problem I see with a blanket statement that
the burden shifts to the defendant by. virtue of the fact that he or
she has engaged in drug trafficking is not sufficiently related to
the question of whether or not thcose assets were acquired as a
result of the drug trafficking. And that what you really need to do,

. and it’s been my experience that the Government can usually do

this, is by either showing the absence of any source or likely source
of legitimate funds to explain the possession of a particular asset or
a particular financial position, that usually, that would be enough
in my mind, if that burden were put on the Government, to then
give the defendant an opportunity then to explain and place the
presumption then on his shoulders, that we would probably pass
constitutional muster on it. ‘ ~

Mr. Hucgses. I think that the Justice Department could be very
helpful if you could develop in greater detail the conditions which
you alluded to in light of Ulster County and other decisions that
would bear on the question of forfeiture and presumptions and
shifting the burden of proof. ‘

Rather than ask you at this posture, since it has been some time

since you've read the Ulster decision, I'd ask you if you would
submit that to the committee. ' ‘ o

Mr. DENNIS. Certainly. I'd be happy to. And I have a copy of Pro-
fessor Rothstein’s statement and we’ll be looking at that with
regard to the Constitution. '

_[Information to be furnished follows:]
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COUNTY COURT OF ULSTER COUNTY, NEW YORK,
 ET AL. v. ALLEN ET AL, o

. CERTIORARI TO THE UNITED STATES COURT OF AFPEALS FOR THE

o 'SECOND CIRCUIT N
No. 77-1554. Argued February 22, 1979—Decided June 4, 1979

Respondents (three adult males) and a 16-year-old girl (Jane Doe) were
: jointly tried in a New York state court on charges, inter alia, of illegally
possessing two loaded handguns found in ‘an automobile in which they
were ridiqg when it was stopped for speeding. The guns had been
positioned crosswise in Jane Doe’s open handbag on either the front floor
- or front seat on the passenger side where she was sitting, All four
defendants objected to the. introduction of the guns into ‘evidence,
arguing that the State had not ‘adequately demonstrated a connection
between the guns and the defendants. The trial court overruled the
- objection, relying on the presumption of possession created by a New

~ York statute providing that the présence of a firearm in an automobile

is presumptive evidence of its illegal possession by all persons then
occupying the vehicle, except when, inter alig, the firearm is found “upon
the person” of one of the occupants. The trial court %50 denied re-
spondents’ motion to dismiss the charges on the alleged ground that such
* exception applied because the guns were found on Jane Doe’s person, the
court concluding that the applicability of the exception was a question
of fact for the jury. After being-instructed that it was entitled to infer
possession from the defendants’ presence in the car, to consider all cir-
cumstances tending to support or contradict such inference, and to de-
cide the matter for itself without regard to how much evidence the
defendants introduced, the jury convicted all four defendants of illegal

possession of the handguns, Defendants’ post-trial motion in which “

they challenged the constitutionality of the New York statute as applied
- to them, was denied. Both the intermediate appellate court and the
.New. York Court of Appeals affirmed the convictions, the latter court
holdlng'that it was a jury question whether the guns were on Jane
Doe’s _person, treating thiz question as having been resolved in the
" prosecution’s favor, and concluding that therefore the presumption
_ ;ppplied‘ and that there was sufficient evidence to support the convictions.
‘”The court a¥§o summarily rejected the argument that the presumption
was unconstitutional as applied in this case. Respondents then filed a

t
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habeas corpus petition in Federal District Court, contending that they
were denied due process of law by the application of the statutory
presumption. The District Court issued the writ, holding that re-
spondents had not “deliberately bypassed” their federal claim by their
actions at trial and that the mere presence of two guns in a woman’s
handbag in a car could not reasonably give rise to the inference that
they were in the possession of three other persons in the car. The United
States Court of Appeals affirmed, holding that the New York Court of
Appeals had decided respondents’ constitutional claim on its merits rather

than on any independent state procedural ground that might have -

barred collateral relief and, without deciding whether the presumption
was constitutional as applied in this case, ‘that the statute is unconstitu-
tional on its face.

Held:

1. The District Court had Jurxsdxctlon to entertain respondents claim
that the statutory presumption js unconstitutional. There is no support
in New York law or the history of this litigation for an_ inference that the
New York courts decided such claim on an mdependemmnd adequate

state procedural ground that bars the federal courts from: addressing

the issue on habeas corpus. If neither the state legislature nor the state
courts indicate that a federal constitutional claim is barred by some
state procedural rule, a federal court implies no disrespect for the State
by entertaining the claim. Pp. 147-154.

2. The United States Court of Appeals erred in decxdmg the facial

constltutlonahty issue. In analyzmg 2 mandatory’ presumption, which
the jury must accept even if it is the sole evidence of an element of an
offense (as opposed to a purely permissive presumption, which allows,
but does not require, the trier of fact to infer the elemental fact from
proof by the prosecutor of the basic one and which places no burden

of any kind on the defendant), it is irrelevant that there is ample™

evidence in the record other than the presumption to support a con-
wctlon Without determining whether the presumption in this case
was mandatory, the Court of Appeals analyzed it on its face as if it

were, despite the fact that the state trial judge’s instructions made it

clear that it was not. Pp. 154-163.
3. As applied to the facts of this case, the statutory presumptxon is
constitutional. Under the circumstances, the jury would have been
entirely reasonable in rejectmg the suggeshon that the guns were in

-~ Jane Doe’s sole possession. - Assuming that the jury did reject it, the

case is tantamount to one ‘in which the guns were lying on the car’s
floor or seai in the plain view of respondents, and in such a case it is
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surely rational to infer that each of the respondents was fully aware of
~the guns’ presence and had both the ability and the intent to exercise
dominion and control over them. The application of the presumption
in this case thus comports with the standard, Leary v. United States,
395 U. S. 6, that there be a “rational connectlon” between the basic
facts that the prosecution proved and the ultimaie fact presumed, and
that the latter is “more likely than not to flow from” the former.
Moreover, the presumption should not be judged by a more stringent

 “reasonable doubt” test, insofar as it is a permlsswe ‘rather than a

mandatory prosumptmn Pp 163-167.
568 F. 2d 998, reversed '

- SrevENS, J., delivered the opinion of the Court, in w}uch BURGER C.J,

. and WHITE, BLA(.KMUN, and ReunNquist, JJ. Jomed Burcer, C. J., ﬁled

a concurring opinion, post, p. 167. PoweLL, J filed a dissenting opmlon

in which BRENNAN, STEWART, and MARSHALL, JJ., Jomed post, p. 168.

" Eileen F. Shapiro, Assistant Attorney General of New York,

argued the cause for petitioners. With her on the briefs were
Robert Abrams, Attorney General, Louis J. Lefkowntz, former

Attorney ‘General, Samuel A. Hirshowitz, First Assistant At-
torney General, Patricia C. Armstrong, Assistant Attorney

- General, and George D. Zuckerman, Assistant Solicitor General.

Michael Young argued the cause a,nd ﬁled a brief for

‘ respondents

MR -JusTicE S’I‘EVENS delivered the opinion of the Court

A New York statute provides that, with certain exceptions,
~ the presence of a firearm in an automobile is presumptive
“evidence of its illegal possession by all persons then occupying

the vehicle.1 The United States Court of Appeals for the

1 New York Penal Law § 265 15 3y (McKmmey 1967):

“The presence in an automobile, other than a stolen one or. a public
ommbus, of any firearm, defaced firearm, ﬁrearm silencer, bomb, bombshell,
gravity knife, switchblade knife, dagger, dll‘k stiletto, bllly, blackjack,

metal lmuckles, sandbag, sandelub or slungshot is presumptive evidence of

1ts possession by all persons occupying such automobile at the time such

¥
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Second Circuit held that respondents may challenge the con-
stitutionality of this statute in a federal habeas corpus pro-
“ceeding and that the statute is “unconstitutional on its face.”
568 F. 2d 998, 1009. 'We granted certiorari to review these
holdings and also to consider whether the statute is constitu-
tional in its application to respondents. 439 U. 8. 815,
Four persons, three adult males (respondents) and a 16-
year-old girl (Jane Doe, who is not a respondent here), were
jointly tried on charges that they possessed two loaded
handguns, a loaded machinegun, and over a pound of heroin
found in a Chevrolet in which they were riding when it was
stopped for speeding on the New York Thruway shortly after

noon on March 28, 1973. The two large-caliber handguns,

which together with their ammunition weighed approximately
six pounds, were seen through the window of the car by the
mvestigating police officer. They were positioned crosswise
in an open handbag on either the front floor or the front seat
_of the car on the passenger side where Jane Doe was sitting.
- JaneDoe admitted that the handbag was hers.” The machine-

weapon, instrument or apphance is found except under the following
: circumistances:

“(a) if such weapon instrument or apphance is found upon the per-
. son of one of the occupants therein; (b) if such weapon, instrument or
appliance is found in an automobile which is being operated for hire by a
duly licensed driver in the due, lawful and proper pursuit of his trade,
then such presumptlon shall not apply to.the driver; or (c) if ‘the weapon
~so found is a pistol or revolver and one of thé occupants, not present

under duress, has in his possession a valid hcense to have and carry con-

realed the same.”

In addition to the three e‘rceptxons delmeated in §§ 265.15 (3) (e.) (c)
above as well as the stolen-vehicle and public-omnibus exception in
§265.15 (3) itself, §265 20 contains tanous exceptions that apply when
weapons are’present-in an automobile pursuwnt to certain. mlhtary, law

~ enforcement, recreational, and commercial endea.vors
 22The arrest was made by two state troopers One officer approached
“ the driver, advised him that he was going to issue & ticket for speeding,

requested identification, and returned to the' patrol\\car After a radio \
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gun and the heroin were dlscovered in the trunk after the
police pried it open. The ear had been borrowed from the
driver’s brother earlier that day; the key to the trunk could
not be found in the car or on the person of any of its occu-
pants, although there was testimony that two of the occupa,nts

“had placed something in the trunk before embarking in the

borrowed car.® The jury convicted all four of possession of
the handguns.and acquitted them of possessmn of the contents
of the trunk.

Counsel for all four defendants objected to the 1ntroduct10n
into evidence of the two handguns, the machinegun, and the
drugs, arguing that the State had not adequately demon-
strated a connection between their clients and the contraband.
The trlal court overruled the objection, relymg on the pre-

check indicated that the dnver was wanted in Mlchlgan on a weapons

charge, the second officer returned to the vehicle and placed the driver

under arrest. Thereafter hé went around to the right side of the car and,
in “open view,” saw a portion of a .45-caliber automatic pistol protrudmg
from the open purse on the floor or the seat. People v. Lemmons, 40
N. Y. 2d 505, 508-509, 354 N, E. 2d 836, 838-839 (1976). He opened the
car door, removed that gun, and saw a .38-caliber revolver in the same

~ handbag. He testified that the crosswise position of one or both of the .

guns kept the handbag from closing. After the weapons were secured, the
two remaining male passengers, who had been sitting in the rear seat, and
Jane Doe were arrested and frisked. A subsequent search at the police
station disclosed a pocketknife and marihuana concealed on Jane Doe’s
person. Tr, 187-192, 208-214, 277-278, 291-297, 408.

3 Early that morning, the four defendants had arrived at the Rochester,

N. Y., home of the’ driver’s sister in a Cadillac. Using her telephone, the

dnver called their brother; advised-him that “his car ran hot” on the way
there from Detroit and asked to borrow the Chevrolet so that the four
could continue on to New York City. The brother brought the Chevrolet
to the sister’s home He testified that he had recently cleaned out the
trunk and had seen no weapons or drugs The sister also testified, stating
that she saw two of the defendants transfer some unidentified item or items
from the trunk-of one vehicle to the trunk of the other while both ecars
were parked in her dnvhway Id., at- 17 19, 69-73, 115-116, 130-131,
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sumption of possession created by the New.York statute.
Tr. 474-483. Because that presumption does not apply if
a weapon is found “upon the person” of one of the occupants
of the car, see n. 1, supra, the three male defendants also
moved -to dismiss the charges relating to the ha'ndguns: on the
ground that the guns were found on the person of Jane Doe.
Respondents made this motion both at the close of the prose-
cut.lon’s case and at the close of all evidence. The tria] judge
:}vlvme denie,d it, concluding that the applicability of the “upon
e person” exception was a questi for j ‘
bfase 589_59(1)); ’ a question of :fa,ctl for the jury. Tr.
At the close of the trial, the judge instructed the j urors that

they were entitled to infer possession_from the defendants’

presence in the car. He did not make any referénce to the

upon the person” exception in his explanation of the statu.
tory presumption, nor did any of the deféndants object to, this
omission or request alternative or additional instructions on
the subject. o

Defendants filed a post-trial motion in whick they.) chal-

!enge‘c'l the constitutionality of the New York statute as applied
in this case. The challenge was made in éupport of their
argument that the evidence, apart from the presumption, was®
m',suﬁ‘i('nent to sustain the convictions. - The motion Wa; de-
nied, id., at 775-776, and the convictions were affirmed by
the Appellate\ Division without opinion. People v, Lémmons,

49 App. Div. 2d 639, 370 N. Y. S. 2d 243 (1975).

The New York Court ofAppeals also affivined. People v. __

- Lemmons, 40 N. Y. 2d 505, 354 N. K. 2d 836 (1976). It re-

Jected the argument that as a matter of law the guns were on
Jane Doe’s person because they were in her pocketbook. , Al-
th9ugh' the court recognized that in some éircumstanceé'the
evlder.:_ce could only lead to the conclusion that the weapons
were in one person’s sole possession, it held that this record
presented a jury question on that issue. Since the defendants
had not 'asked the trial judge to submit the question to the

N
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jury, the Court of Appeals treated the case as though the jury

had resolved this fact question in the prosecution’s favor. It

therefore concluded that the presumption did apply and that

~ there was sufficient evidence to support the convictions. Id.,

at 509-512, 354 N. E, 2d, at 839-841. It also summarily re-

jected the argument that the presumption was unconstitu-

tional as applied in this case. See infra, at 153-154.
Respondents filed a petition for a.writ of habeas corpus in

-

“the United States District Court for the Southern District of

New York contending that they were denied due process of
law by the application of the statutory presumption of pos-
session. The District Court issued the writ, holding that
respondents had not “deliberately bypassed” their federal
claim by their actions at trial and that the mere presence of

- two guns in a woman’s handbag in a car could not reasonably

give rise to the inference that they were in the possession of
three other persons in the car. App. to Pet. for Cert. 33a-36a.

The Court of Appeals for the Second Circuit affirmed, but -

for different reasons. First, the entire panel concluded that
the New York Court of Appeals had ‘decided respondents’
constitutional claim on its merits rather than on any inde-
pendent state procedural ground that might have barred
collateral relief. Then, the majority of the court, without
deciding, whether the presumption was constitutional as

applied in this case, concluded that the statute is unconstitu-_

tional on its face because the “presumption 6bviously sweeps
within its compass (1) many occupants who may not know

they are riding with a gun (which may-be out of their sight),

and (2) many who may be aware of the presence of the gun
but not permitted access to it.” + Concurring separately, Judge
4 The majority continued: » - ’ .
“Nothing about a gun, which may be only a few inches in length (e. g.,
a Baretta or Derringer) and concealed under a seat, in a glove compart-
ment or beyond the reach of all but one of the car’s occtipants, assures
that its presence is known to occupants who may be hitchhikers or other

-
/
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Timbers agreed witll the District Court that the statute was’
unconstitutional as applied but considered it improper to--
reach the issue of the statute’ 8 facial constitutionality. 568

F. 24, at 1011-1012,

The petition for a writ of certiorari presented three ques-
tions: (1) whether the District Court had jurisdiction to
" entertain respondents’ claim that the presumption is uncon-
stitutional; (2) whether it was proper for the Court of Appeals
to decide the facial const1tut1ona,hty issue; and (3) whether
the application of the ‘presumption in this case is unconstitu-

tional. We answer the first question in the affirmative, the

second two in the negative. We accordmgly reverse.

I

This is the sixth time that respondents have asked a court

to hold that it is unconstitutional for the State to rely on the
presumption because the evidence is otherwise insufficient to

con‘vicf, them.’s No court has refused to hear the elaiim or

casual passengers, much less that they have any dominion or control over

it.” 568 F. 2d, at 1007.
5 Respondents first made the argument in a memorandum of law in
support of their unsuccessful post-trial motion to set aside the verdict.

App. 36a-38z. That memorandum framed the argument in three -

parts preciscly as respondents would later frame it in their briefs in the
Appella.te D1v1sxon and Court of Appeals, see id.,, at 4la—44a, 50a-52a,
and in their petition for a writ of habeas corpus See id., at 6a~10a:

First, “[t]he only evidence” relied upon to convict them was thelr Ppresence:

in an automobile in which the two handguns were found. Id., ai 35a.
~Second, but for the presumption of possession, this evidence was “totally
insufficient, to_sustain the eonviction 2 —Jde—u4-38a.~ And third, that pre-—

sumption is “unconstitutional as applied” (or, “‘arbitrary,’ and hence
unconstitutional”) under Leary v. United States, 395 U. 8. 6, 36, a case
in which this Court established standards for determining the validity
under the Due Process Clauses of statutory presumptions in criminal
cases. App. 36a, This suﬁiciency—foeused argument on the presumption
is amply supported in our case law. - E. g., Turner v. United States, 396
U. 8. 398, 424 (“[A] conviction resting on [an unconstitutional] presump-
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suggested that it was improperly presented. Nevertheless,
because: respondents made it for the first time only after the
jury had announced its verdict, and because the state courts
were less than explicit in their reasons.for rejecting it, the
question arises whether the New York courts did so on the
basis of an independent and adequate state procedural ground
that bars the federal courts from addressing the issue on
habeas corpus.® See. Wainwright v. Sykes, 433 U. 8. 72; Fay

tion ‘cannot be deemed a conviction based on sufficient evidence”). See
also Rossi v. United States, 289 U. S. 89, 90. |

Although respondents’ memorandum dnd not cite the provision of the
Constitution on which they relied, their citation of our-eading case apply-
ing that provision, in conjunction with their use of the word “unconstitu-

“tional,” left no doubt that they were making a federal constitutional argu-

ment.' Indeed, by its responses to that argument at every step of the way,
the State made clear that it, at least, understood the federal basis for
the claim. E. g, Respondents Bnef and Appendxx in the Court of
Appeals of the State of New York, p. 9.

- o Petitioners contend that, in addmon t6 the timing of respondents ,
claim and the alleged silence of the New York courts, there is another
basis  for concluding- that those courts rejected respondents’ claim on

procedural grounds. - Petitioners point- out that respondents—having

unsuccessf lly argued to the trial court (as they would unsuceessfully
argue on appeal) that. the “upon the person” exception applied as a
matter of law in their case—failed either to ask the trial court to instruct
the jury to consider the exceptions or to object when the court omitted the
instruction. They further point.out that the majority of the NeW/x'ork
Court of Appeals, after concluding that the exception’s applxcasf«)/ll was g

“jury question in this case, refused to review the trial court’s omission of

an mstructlon on the issue because of respondents’ failure to protest that
omission. 40 N. Y. 2d, at 512, 354 N.-E. 2d, at 841,

Petitioners argue that we- should <infer from—tie Court of Appeals’ ex- |-

plxcnt treatment of this state-law claim-—a claim never even pressed on
appeal——how that court' implicitly treated the federal claim that has been
the crux of respondents’ litigation strategy from its post-trial motion to
the present. There is no basis for the inference. Argumg on appeel that
an instruction that was never requested should have been gwen ig far more

- disruptive to orderly judicial proceedings than arguing in a post-trial

motion that the evidence was insufficient to support the verdict. More-
over, that the Court of Appeals felt compelled expressly to reject, on
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v. Noia, 372 U. 8. 391, 438. We conclude -that there is no
‘support in either the law of New York or the history of this
litigation for an inference. that the New York courts decided
respondents’ eonstltutlonal claim on a procedural ground and
that the questmn of the presumptlon s constitutionality is
~“therefore properly before us. See F’ranks v. Delaware, 438
U. S. 154, 161-162; Mullaney v. Wilbur, 421 U S. 684 704-
705, and n. (REHNQUIST J., concurrmg) o

procedural grounds, an argu,nent never made is hardly proof that they
would silently reject on s:mllar grounds an argument that was forcefully
made. As we discuss, mfra at 153-154, it is clear that the court did ad-
dress the constitutional question and did so on the merits, albeit summarily.
~ Petitioners also contend that respondents, having f;uled to seek a jury
determination based on state law that the presumptiotdoes’ ot apply,
may not now argue ‘that the presumgtxon is void as a matter of federal
constitutional Jaw, The argument is unpersuasive, Respondents failure
to demand an mstructlon on the state-law e'rceptlon is no more and no
fess than»a concession on their part that as a. matter of state law the guns
were not found “upon the person” of any occupant of.the car as that
phrase is interpreted by the New York courts, and therefore, agaiﬂn as a
matter of state law, that the presumption of possession is applicable. The
New York Court of Appeals reviewed the case in that posture /<nd we do
the same. : :
T Petitioners advance a second reason why there is no federal Jurlsdxctxon
in this case. Respondents were convicted on the basis of a statutory pre-
sumption they argue is unconstitutional. Following the Court of Appeals’
w‘ﬁrmance of their conviction, they could have appeuled that decision to
cral dlsposxtlon of the matter Bec'luse respondents, ralled to doeso, peti-
tioners argue that respondents waived any right to federal review of fhe
decision on habeas corpus.

In Fay v. Noia, 372 U. S. 391, 435—438 we rejected a sumhr argument

that- habeas COIpus review was unavaxlable in advance of a petition for ‘*'\

certiorari. See also Stevens v. Ma(rk.s 383 U. S. 234, in which the Court .
entermmed a challenge to a state statute in a federal habeas corpus pro-
ceeding even though the defendant had not pursued that challenge on

appeal to this Court prior to filing his petition for habeas corpus. The

'm.mlysn of the federal habeas statute that led us to our conclusxon in"
Fay ig equally apphcable in the present mtuat:on.e That statute ngos
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New York has no clear contemporaneous-objection policy
that applies in this case. No New York court, either in this
litigation or in any other case that we have found, has ever
expressly refused on. contemporaneous-objectlon grounds to
consider a post-trial claim such- as the one respondents made.
Cf. Wainwright v. Sykes, supra, at 74. Indeed, the rule in’
New York appears to be that “msufﬁcleney of the ev1dence
clalms may be ralsed a.t any time until sentence has been

o

federal courts Jurlsdxctlon to. “entertam an apphcatxon for a’ wnt of
habeas corpus in behalf of a person in custody pursuant to the judgment
of a State court” if that custody allegedly violates “the Constitution or
laws or treatles of the United States.” 28 U. 8. C. §2254 (a). The only
statutory exceptlon to t}ns jurisdiction arises when the petltloner has
failed to exhaust “the. re(medles available in the courts-of the State.”
§ 2254 (b). As was said in Fay with regard to petitions for certiorari
under 28 U. 8. C. § 1257 (3), direct appeals to this Court under § 1257 (2)
are not “‘remedies available in the courts of the State 7 372 U. 8, at’
436. Accordingly, there is no statutory requirement °\« an appeal to thxs )

Court as a predicate to habeas jurisdiction. A e
8 New York’s cautious contemporaneous-obJeetxon pohcy is: embodxed in
N. Y. Crim. Proc. Law §470.05 (2) (McKinney 1971): \\\

“For purposes of appeal, a question of law w1th respect to ‘a\ruling or
instruction of a crlmmal court during a trial or proceeding is p\resented

~ when a protest thereto was registered, by the party claiming error, at the
time of such ruling or instruction or at any subsequent tzme when the

- court had an opportumty of eﬁectwely changmg the same” (emphasx\sﬁ_

added).

~That po]xcy is carcfully limited by several statutory quahﬁcatxons in
addition to the one italicized above. First, the form of the “protest” is
not controlli ng so long as its substance is clear. Ibid. Second, such pro-
tests may be made “expressly or impliedly.” Ibid. Thxrd once a protest
is made, it need nhot be repeated at each subsequent dxsposxtlon of the
‘matter. Ibid. And finally, the Appellate Division of the New York
Supreme Court is authorized in its dlscretlon to “consider and determine
any question of law or issue of fact 1nvolvmg error or defect in the crimi-
nal court proceedings which may have adversely affected ‘the appellant,”
even if not- prevxously objected to. §470.15 (1). See, e. g., People v.
Fragale, 60 App. Div. 2d 972, 401 N. Y. 8. 2d 629 (1978); People v.

“Travzson, 59 App Dlv‘ 2d 404 408, 400N Y. S. 2d 188 191 (1977)
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im.posed."A Moreover, even if New York’s contemporaneous-
ob:fecgiqn rule did generally bar the type of postverdict insuf-
fimgn"icy claim that respondents made, there are at least two
judicially“created exceptions to that rule that might nonethe-
less apply in this case.® T e

°E. g., People v. Ramos, 33 App. Div. 2d 344, 308 N. Y. S“ 2d 195

- (1970); People v. Walker, 26 Misc. 2d 940, 206 N. Y. S. 2d 377 (1960).

- Cf. Fed. R.ule Crin‘l. Proc. 29°(c) (“Tt shall not be necessary to the making
. of [a motion for judgment of acquittal] that a similar motion has_been

made prior to the submission of ‘the case to the jury”); Burks v. United -

States, 437 U. 8. 1, 17-18 (under federal law a post-trial motion for a new

trial .based on insufficiency of the evidence is not a ‘waiver of the right to
a_cqultf;al at that- point if the evidence is found to be insufficient).

10 First, the New York Court of Appeals has developed an ‘exeeption to
1':he State’s contemporaneous-objection policy that allows review of uhob-
Jected-to errors that affect “a fundamental constitutionalﬁght.” People v

McLucas, 15 N. Y. 2d 167, 172, 204 N. E. 2d 846, 848 (1965). Accord,

People v. Arthur, 22 N. Y. 2d 325, 239 N. E. 2d 537 (1968); People v.

DeRe@zzzo, 19 N. Y. 2d 45, 224 N. E. 2d 97 (1966). Indeed, this Court
rocogm.zed that exception in concluding that an ambiguously pr,esented fed-
eral claim had been properly raised in New York trial and a‘ppellate courts
and was therefore cognizable by ‘this Court on, éppeal., Street v. New
York, 394 U.V,S. 576, 583-584. Although this exception has been narrowed
more recently, e. g., People v. Robinson, 36 N. Y. 2d 224, 326 N. E. 2d
784 (1975) » 1t continues to have currency within the State where t}.lere
has been a denial of a “fair trial.” E. g., La Rocca v: Lane, 37 N. Y. 2d
575, 584, 338 N. E. 2d 606, 613 (1975); People v, Bennett, 20 N. Y. 24
462, 467, 280 N. E. 2d 637, 639 (1972) ; People v. White, 86 Mise. 2d 803
809, 333 N. Y. 8. 2d 800, 804 (1976). The relevance of this excoption
15 apparent from the Second Circuit opinion in this case which held that®
respondents “were denied a fair trial when the jury was charged that they

- could rely on the presumption . .. . 568 F. 2d, at 1011.

second, the New York courts will also entertain a federal constitutional
fi{:_mlx on aml);ai evvenI though it was nat expressly raised at trial if 2 simi-
claim seeking similar relief was cleaﬁiy raised. E. . Peo l‘ . :
40 Nf Y. 2d 210, 214-215, 352 N. E. 2d 562, 565-566 ( 3976) ; I;’so‘;l]e)sﬁ.llg?,o:;ﬁ
bins, 3§ N. Y, 2d 913, 346 N. E. 2d 81%‘5 (1976) ; People v. Arthur supfay
Cf. United States v. Mauro, 436 U. S. 340, 364-365 (failure %o inv,c)ke Ti-
terstztte Agreement on Detainers time limit in & speedy trial-miotion is not
a waiver of the former argument). In this c,fise, resﬁondents made "two
arguments based on the unavailability of the presumption and the conse-
: ! ‘
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The conclusion that the New York ¢ourts did not rely on a
state procedural ground in rejecting respondents’ constitutional
claim is supported, not only by the probable unavailability in
New York law of any such ground, but also by]’\lg:_};iriée aspects
of this record. First, the prosecution never argued to any
state court that a procedural default had occurred. This,
omission surely suggests that the New York courts were fiot
thinking in procedural terms when ,they decided the issue.
Indeed, the parties did not even apprise the appellate courts
of the timing of respondents’ objection to the presumption; a
procedural default would not have been discovered, therefore,
unless those courts combed the transcript themselves. If they

did so without any prompting from the parties and based their .

decision on what they found, they surely would have said so.

:» Second, the trial court'ruled on the merits when it denied |

respondents’ motion to set aside the verdict. Tr. 775-776.
Because it was not authorized to do so unless the issue was
preserved for appeal, the trial court in}plicitly decided that

quent total absence, in their view, of proof of the crime. The first, that the
statutory “upon the person” exception to the presumption should apply in
this ease, was made in" the middle of trial at the close of the prosecutor’s
case and then repeated at the close of the defendants’ case. Tr. §54-590;
App. 12a~17a. - Indeed, respondents arguably made this claim even earlier,
during the middle of the government’s case, when they unsuccessfully
objected to the introduction of the handguns in evidence on the ground

. that there was “nothing [in the record up-to that point] to connect this

weapon . with the .. , . defendants.” Tr. 474-502. Although the con-
stitutional counterpart to this argument was not made until just after the
verdict was announced, the earlier objection to the State’s reliance on the
presumptiori might suffice under these cases as an adequate contempora-

~ neous objection. See N, Y. Crim, Proc. Law § 47005 (2) (McKinney

1971); n. 8, supra. The logical linkage between the two objections is
suggested by legislative history and case law in N\w York indicating that
the “upon the person” exception was included in the presumption statute
to avoid constitutional problems. See People v. Logan, 94 N. Y. 8. 2d 681,

684 (Sup. Ct., 1949); Report of the New York State Joint Legislative

* Committee on Firearms and Ammunition, N. Y. Leg. Doc. No. 29, p. 21
- (1962). | o
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there was no procedural default.”” The most logical inference
to be drawn from the Appellate Division’s unexplained affirm-
ance is that that court accepted not only the judgment but
also the reasoning of the trial court.

Third, it is apparent on careful examination that the Ne
York Court of Appeals did not ignore respondents’ const1tu~
tional claim in its opinion. Instead, it summarily reJected
the claim on its merits. That court had been faced with the
issue in several prior cases and had always held the presump-

tion constitutional. Indeed, the State confined its brief on

the subject in the Court Qf Appeals to a string citation of
some of those cases. - Respondent’s Brief in the Court of
Appeals, p. 9. It is not surprising, therefore, that the Court
of Appeals confined its. dlscussmn of ‘the i Issue to a reprise of
the explanation that its prior cases have tradltlonally given
for the statute in holding it constitutional and a citation of

. two of those cases. 40 N. Y. 2d, at 509-511, 354 N. E. 2d, at "
- 839-840, mtmg People v. McCaleb, 25 N. Y. 2d 304, 250

N. E. 2d 136 (1969); People v. Leyva, 38 N. Y. 2d 160, 341
N. E. 2d 546 (1975). Although it omits the word “const_lt,u-
tional,” the most logical interpretation of this discussion is
that it was intended as a passing and summary dlsposr\tmn of
an issue that had already been decided on numerous ocecasions.
This interpretation is borne out by the fact that the dissent-
ing members of the Court of Appeals unequivocally addressed
the merits of the constitutional claim ** and by the fact that
three Second Clrcult Judges, Whoee experlence w 1th New lork

1 Sectxon 330.30 (1) of the N. Y. Cnm Proc Law (McKinney 1071)

authorizes a trial court to grant a motion to set aside the verdict “ [alt
any time after. rendition of a verdict of gmlty and before sentence” on
“[a]ny ground appearing in the record whxch if raised upon an appeal
from a prospective judgment of conviction, would require o reversal or
modification of the judgment as a matter of law by an appclhte court.”

1240 N. Y, 2d, at 514-515, 354 N. E. 2d, at 842-843 (Wachtler, J., con-

currmg and dxssentmg), id., at 516, 354 N E. 2d, at 843-844 (Fuchsberg,

~J., concurring and dlssentmg)
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practice is entitled to respect, concluded that the State’s high-
est coux;/t had decided the issue on its merits. 568 F. 2d, at
1000. See Bishop v. Wood, 426 U. S. 341, 345-346; Hud—
dleston v. Dwyer, 322 U. S. 232, 237.

Our /conclusion that it was proper for the federal courts to
address respondents’ claim is confirmed by the policies inform-
ing the “adequate state ground” exception to habeas corpus
Jurlsdlctlon The purpose of that exception is to accord ap-
propr‘late respect to the sovereignty of the States in our federal
system. Wainwright v. Sykes, 433 U. S., at 88. But if neither
the r,state legislature nor the state courts mdloate that a federal
con:atltutlonal claim is barred by some state procedural rule,
a federal court implies no disrespect for the State by enter-
tammg the claim,* , : :

” II N

Although 28 U. 8. C. § 2254 authorizes the federal courts to
eutertam respondents’ claim that they are being held in custody
in violation of the Constitution, it is not a grant of power to

decide constitutional - questions not . necessarlly subsumed‘

within that claim. Federal courts are courts\of hmlted juris-
diction. They have the authority to adJudl_cate specific con-
troversies between adverse litigants over which dnd over

‘whom they have jurisdiction. In the exercise of that author-

ity, they have a duty to:decide constitutional questions when
necessary to dispose of the litigation before them. But they

_ have an equally strong duty to avoid constitutional issues that
‘nieed not be resolved in order to determine the, rights of the
parties to the case under consideration. E. g., New York

Transit Authority v. Beazer, 440 U. 8. 568, 582-583.
A party has standing to challenge the constitutionality of

13 Moreover, looking beyond its position as an adversary in this litiga-

" tiom, it is arguable that the State of New York will benefit from an

authoritative resolution of the conflict between its own courts and the
federal courts sitting in N ew York concermng the constitutionality of one
of 1ts statutes. '
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a statute only insofar as it has an adverse impact on his own
rights. As a general rule, if there is no constitutional defect
in the appljsation of the statute to a litigant, he does not
have standing to argue that it would be unconstitutional if
applied to third parties in hypotha,tlca,l situations. Broadrick
v. Oklahoma, 413 U. 8. 601, 610 (and cases cited). A limited
exception has been recognized for statutes that broadly pro-
hibit speech protected by the First Amendment. ' Id., at 611-
616. This exception has been justified by the ovemdmg‘?
interest in removing illegal deteirents to the exercise ‘of/.the-
right of free’speech. E. g., Gooding v. Wilson, 405 U. & ‘518
520; Dombrowski v. Pfister, 380 U. 8. 479, 486. That gustlﬁ-
cation, of course, has no application to a statute that enhances
the legal risks assoclated with riding in vehicles conta,mmg
dangerous weapons.

In this case, the Court of Appeals undertook - t.he task of
deciding u‘le»,rnonsbxtutmnahty of the New York statute “on
its face.” - Its conclusion that the statutory presumption was
arbitrary rested entlrely on its view of the fairness of applymg

the presumptxon in hypothetical situations—situations, in-

deed, in which it is improbable that a jury would return

a gonv1ct10n * or tha.t a prosecutxon would ever be insti-

4 Indeed in this very cases the perm1ss1ve presumptxons in §265 15 (3) |
and its companion drug statute, N. Y. Penal Law § 220.25 (1) (McKinney

: Supp 1978), were insufficient to persuade the jury to convict the defend-

ants of possession of the loaded machinegun and heroin in the trunk of

. the ecar notwithstanding the supporting testimony that at least two of

them had been seen transferring somethmg into the trunk that morning.
See n. 3, supra. ~

The hypothetical, even 1mphusnble, mture of the sxtuatxons rehcd]upon
by the Court of Appeals is illustrated by the fact that there are no re-

~ported cases in which the presumption led to convigtions in circumstances y
even remotely similar to the posnted situations. In those occasionpl cases )

in which a jury has reached a guilty verdict on the basns of evidence /
insufficient. to_justify an inference of _possession from presence, the New

©. York appellate courts have not hesxtated to reverse. E. g, People v.

&

B
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tuted.** We must accordingly inquire whether these respond-

" ents had standing to advance the arguments that the Court of

Appeals considered decisive. An analysis of our prior cases
indicates that the answer to this inquiry depends on the type
of presumption that is involved in the case.

Inferences and presumptions are a staple of our adversa,ry
system of factfinding. It'is often necessary for the trier of
fact to determine the existence of an element of the crime—
that is, an “ultimate” or “elemental” fact—from the existence
of one or more “evidentiary” or “basic” facts. E. g., Barnes
v. United States, 412 U. S. 837, 843-844; Tot v. United States,
319 U. 8. 463, 467; Mobile, J. & K. C. R. Co. v. Turnipseed,
219 U. 8. 35, 42. .The value of these evidentiary devices,
and their validity under the Due Process Clause, vary from
case to case, however, depending on the strength of the con-
nection between the particular basic and elemental facts in-
volved and on the degree to which the device curtails the
factfinder’s freedom tc assess the evidence independently.
Nonetheless, in criminal cases, the ultimate test of any device’s
constitutional validity in a given case remains constant: the
device must not undermine the factfinder’s responsibility at
‘trial, based on evidence. adduced by the State, to find the
ultimate-facts beyond a reasonable doubt. See I'n re Winship,
397 U. 8. 358, 364; Mullaney V. Wzlbur 421 U. S, at 702-
703, n, 31.

Scott, 53 App. Div.2d 703, 384 N. Y. S. 2d 878 (1976) ; People v. Garcig,
41 App. Div. 2d 560, 340 N. Y. S.2d 35 (1973).

In light of the 1mprobable character of the situations hypothesxzed by
the Court of Appeals, its facial analysis would still be unconvincing even

were that type of analysis appropriate. This Court has never required

that a presumption be accurate in every 1magmable case. See Leary V.
United States, 395 U, S, at 53. :

- 158ee n. 4, supra, and accompanying text. Thus, the assumptlon that
it would be unconstitutional to apply the statutory presumption to a hitch-
hiker in a car containing a concealed weapon does not necessarily advance

"the constitutional claim of the driver of a car in which a gun was found

on the front seat, or of other defendants in entirely different situations.

e e

427U.8.
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The most common evidentiary device is the entirely per-
missive inference or presumption, which allows—but does not
require—the trier of fact to infer the elemental fact from proof
by the prosecutor.of the basic one and which places no burden
of any kind on the defendant. See, e..g., Bames v. United
States, supra, at 840 n. 3. In that situation the basic fact may
constitute prima facie evidence of the elemental fact. See,
€. 9., Turner v. United States, 396 U. S. 398, 402 n. 2. When
reviewing this type of device, the Court has required the party
challengmg it to demonstrate its mvahdlty as applied to him,
E. g., Barnes v. United States supra, at 845; Turner v.
United States, supra, at 419-424. See-also _,Unzted States v.

Gainey, 380 U. 8. 63, 67-68, 69-70. Because this permissive

presumption leaves the trier of fact free to credit or reject

 the inference and does not shift the burden of proof, it affects
B the application of the “beyond a reasonable doubt” standard .
- only if, under the facts of the case, there is no rational way

the trier could make the connection permitted by the infer-
ence. For only in that situation is there any risk that an

explanation of the permissible inference to a jury, or its
use by a jury, has caused the presumptively rational fact-

finder to make an erronecus factual determination.

A mandatory presumption is a far more troublesome evi-
dentiary device. For it may sffect not only the strength of
the “no reasonable doubt” burden but also the placement
of”that burden; it tells the trier that he or they must find
the elemental fact upon proof. of the basic fact, at least

.unless the defendant has come forwarcl with some evidence

to rebut the "presumed connection between the two facts.

 E. g., Turner v. United States, supra, at 401-402, and n. 1;
Leary v. United States, 395 U. 8. 6, 30; Umted States v.

Romano, 382 U. S. 136, 137, and n. 4, 138, 143; Tot v.

United States supra at 469.° In this sﬁuatxon the Court

16 ThJS class of more or less mandqtory presumri&xons can be subdivided
into two parts presumptions that merely shift the burden of pmductnon to

W
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has generally examined the presumptlon on its face to deter-
mine the extent to Whlch the: basic and elemental facts coincide.
E.g., Tumer V. Umted States, supra, at 408—418 Leary v.

the defendant, followmg the satisfaction of Whmh the ultimate burden of per-
suasion returns to thq prosecution; and presumptions that entirely shift the
burden of proof to thw|e defendant. 'I‘he mandatory presumptions examined
by our cases have almost uniformly fit into the former subclass, in that
they never totally retnoved the ultimate burden. of proof beyond a reason-
able doubt from the Srosecutlon E. g., Tot v. United States, 319 U. 8, at
469, See Rovwiaro v\ United States, 353 U. 8. 53, 63, describing the
operation of the presumption involved in Turner, Leary, and Romano.

'To the extent that a presumption imposes an extremely low burden of
productlon—-e g, bemg satisfied by “any” evidence—it may well be that
its impact is no greater than that of a permissive inference, and it-may be
proper to analyze it as such. See generally Mullaney v. Wilbur, 421 U. S
684, 703 n. 31.

In deciding what type of inference or presumptxon is mvolved in a case,
the jury instructions will .generally be controlling, although their inter-

* pretation may require recourse to the statute involved and the cases

decided under it. Turner v. United States provides a useful illus-
tration of the different types of presumptions. It analyzes the constitu-
tionality of two different presumption statutes (one mandatory and one
permissive) as they apply to the basic fact of possession of both heroin
and cocaine, and the presumed facts of importation and distribution of
narcotic drugs; The,jury was. charged essentially in the terms of the two
statutes.

The importance of focusing attention on the precise presentatlon of the
presumption to the jury and the scope of that presumption is illustrated
by a comparison of United States v. Gainey, 380 U. 8. 63, with United
States v. Romano. Both cases involved statutory presumptions based on
proof ‘that the defendant was present at the site of an illegal still. In
Gainey the Court sustained a conviction “for carrying on” the business
of the distillery in violation of 26 U. 8. C. § 5601 (a)(4), whereas in
Romano, the Court set aside a conviction for being in “possession, or
custody, or . . . control” of such a distillery in violation of § 5601 (a)
(1). The difference in outcome was attributable to two important dif-
ferences between the cases. Because the statute involved in Gainey was

" a sweeping prohibition of almost any activity associated with the still,
whereas the Romano statute involved only one narrow aspect of the total '

Q
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United States, supra, at 45-52; United States v. Roman‘o
supra, at 140-141; Tot v. United States 319 U. 8., at 468. To
the extent that the trier of fact is forced to abide by the pre-
sumption, and may not reject it based on an independent
evaluation of the particular facts presented by the State, the
analysis of the presumption’s constitutional validity is logz-
cally divorced from those facts and based on the presumption’s
accuracy in the run of casect 7 It is for thls reason that the

undertaking, there was a much higher probability that mere presence could
support an inference of guilt in the former case than in the latter.

Of perhaps greater importance, however, was the difference ‘between
the trial judge’s instructions to the jury in the two cases. In Gainey, the
judge had explained that the presumption was permissive; it dxd not
require the jury to convict the defendant even if it was convinced that he
was present at the site. On the contrary, the instructions made it clear
that presence was only “‘a circumstance to be considered along with all

the other circumstances in the case.’” As we emphasized, the “jury was -
" thus specifically told that the statutory inference was not conclusive.” 380

U. 8., at 69-70. In Romano, the trial judge told the j jury that the defend-
ant’s presence at the still “‘shall be deemed sufficient evidence to authorize
conviction,!” 382 U. 8, at 138. Although there was other evidence of-

| guilt, that instruction authonzed conviction even if the jury disbeliev ed all

of ‘the testimony. except the proof of presence at the site. This Court’s

B "holding that the statutory presumptlon could not support the Romano
" * conviction was thus dependent, in part, on..the specific instructions given .

by the trial judge. Under those instructions it was necessary to deeide
whether, regardless of the specific circumstances of the particular case, the
statutory presumption adequately supported the- guilty verdict.

7In addition to the discussion of Romano in n. 16, supra, this point

is illustrated by Leary v. United States. In. that case, Dr. Timothy
Leary, a profecsor at. Harvard . University, was stopped by customs
inspectors in Lafedo, Tex., as he was returning from the Mexican side
of the international border. Marihuana seeds and a silver snuffbox filled
with semirefined marihuana and three partially smoked marihuana
cigarettes were discovered in his car. He was convicted of having know-
ingly ‘transported marihuana which he knew had been illegally imported
into this country in violation of 21 U. 8. C. § 176a (1964 ed.). That stat-
ute included a mandatory presumption: “possession shall be deemed suffi-
cient evidence to authorize conviction [for importation] unless the defend-

./}'
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Court has held it 1rrelevant m analyzing a mandatory pre-

sumptlon but not in analyzmg & purely permissive one, that .
" there is ample evidence in the record other than the pre-

sumption to support a conviction. E. g., Turner v. United
States, 396 U. S., at 407; Leary v. United States, 395 U. S, at
81-32; United States V. Romano, 382U. 8, at 138—139 ;
Wlthout determining whether the presumption in this case
was mandatory,’® the Court of Appeals analyzed it on its face
as if it were. In fact, it was not, as the New York Court of

.Appeals had earlier pomted out. 40 N..Y. 2d, at 510—511

354 N. E, 2d, at 840.
The trial judge’s instructions make it clear that the pre-

' su}nptlon was merely a part of the prosecution’s case,” that

ant explains his possession to the satisfaction of the jury.” Leary ad-
mitted possession ¢f the marihuana and claimed that he had carried it from
New York to Mexico and then back.

Mr. Justice Harlan for the Court noted that under one theory of the case,

- the jury could have found direct proof of all of the necessary’ “elements

of the offense without recousse te the presumption. But he deemed
that insufficient reason to affirm the conviction because under another
theory the jury m\xght "have feund knowledge of .importaticn on the

- basis of either direct e}/ldence or the: presumption, and there was accord-

ingly .no certainty tbat the jury had not relied on the presumption.
395 U. 8., at 31-32.., The Court .therefore found it necessary to test the
presumptlon agamst/ ‘the Due Proceﬂs Clause. Its analysis was facial.
Despite thefact that the defendant was well edveated and had recently
traveled to a country that'is a major exporter of marihuana to this coun-

“ try, the Court found the presumption of knowledge of importation from
}fpossessnon 1ra‘atnol\al It did so, not because Dr, Leary was unlikely to
know the source 4\)f the marihuana, but instead because “a majority of
. possessors” were unhkely to have such knowledge. Id., at 53. Because

‘the jury had been instructed to rely on the  presumption even if it did not
‘believe the Government’s direct evidence of knowledge of 1mportathn
(unless, of course, the defendant met hig burden of “satlsfymg “the jury
to the contrary), the Court reversed the conviction. ~ '
18 Indeed, the court never even discussed the jury mstmctxons
19 4Tt jg your duty to consider all the testxmony in this case, to welgh

Tt carefully and to test the credit to be given to & witness by his apparent

intention to speak the truth and by the accuracy of his memory. to recon-

8}
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it ‘gave rise to a permissive mference available only in certain

circumstances, rather than a ma*%datory conclusion of posses-
sion, and that it could be ignored by the jury even if there
was no affirmative proof offered, by defendants in rebuttal.®’
The judge explained that possession could be actual or con-
structive, but that constructive possessmn could not exist
* without the intent and ability to exercise control or dominion
over the weapons.* He also carefully instructed the jury tbat

cile, if possxble, conflicting statements as to matenal facts and in such ways
'to try-and get at the truth and to reach a verdict upon the evidence.”
’1\\r 739-740.

“To establish the unlawful possession of the ueapons, again the People
/‘hed upon the presumption and, in addition thereto, the testimony of
“Anderson and Lemmons who testified in their case in chief.” Id., at 744.
/ “Accordmgly, you would be ‘warranted in returning a verdict of guilt
ngamst the' defendants or defendant if you find the defendants or defendant

/ was in pmsessxon of a machine gun and the other weapons and that the

fact of possessxon was proven to you by the People beyond a reasonable
doubt, and an element of such proof is the reasonable presumptxon of
illegal possessxon of a machine gun or the presumption of illegal possession
of firearms, as I have just before explained ‘to you.” Id, at 746."

20 “Qur Penal Law also ‘provides that the presence in an automobile of .

any machine gun or of any handgun or firearm whlch is loaded is presump~
tive evidence of their unlawful possession.

“In other words, these presumptions or this latter presumphon upon
proof of the presence of the machine gun and' the hand weapons, you may
infer and draw a conclusion that such prohibited weapon was possessed by
cach of 'the defendarts who occupied the automobile at the time when
such instriments wére found. The presumption or presumptions is effec-
tive only so long as there is no substantial evidence contradlctmg the con-
clusion flowing from the presumption, and the presumption is said to dis-
wppear when such contradictory ev idence is adduced.”- Id, at 743.

“The presumptlon or presumptlons which I diseussed with the jury rela-
tive to the drugs or weapons in this case need not be rebutted by affirma-
tive proof or affirmative evidence but may be rebutted by any evidence or
lack of evidence in the case.” Id., at 760.

21%Ag s0 deﬁned possessnon means actual physical possession, Just as
having the drugs or weapons in one’s hand, in one’s home or other place
under ones excluswe control or constructwe possessxowhlch may exist

o
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there is a mandatory presumptlon of innocence in favor of
the defendants that c\ntrols unless it, as the exclusive trier
of fact, is satisfied beyxind a reasonable doubt that the de—
fendants possessed the }andguns in the manner described by
the judge.* In short, *he instructions plainly directed the
jury to consider all the/circumstances tending to support or
contradict the mference that all four occupants of the car
had possession of the two loaded handguns and to decide the
matter for itself without regard to how much evidence the
defendants introduced.” :
Our cases considering the validity of permlsswe statutory

| presumptlons such as the one involved here have rested on

without personal dominion cver the drugs’or weapons but with the mtent ‘
and ability to retain such control or dominion.” 14 at 742.
22 “['Y]ou are the exclusive judges of all the questions of fact in this-case.

That means that you are the sole judges as to the weight to be given to -

the evidence and to the weight and probative value to be given to the
testimony of each p'lrtlcular witness and to the credibility of any witness.”
Id., at 730.

“Under our law, every defendant in a criminal trial starts the trial with
the presumption in his favor that he is innocent, and this presumption
follows him throughout the entire trial and remains with him until such
time as you, by your verdict, find him or her guilty beyond a reasonable
doubt or innocent of the charge If you find him or her not guilty, then,

~ of course, this presumption ripens into an established fact. On the other

hand, if you find him or her guilty, then this presumption has been over-
come and is destroyed.” Id., at 734.
“Now, in order to find any of the defendants guilty of the unlawful pos-

" session of the weapons, the machine gun, the .45 and the .38, you must be

satisfied beyond a reasonable doubt that the defendants possessed the
machine gun and the .45 and the .38, possessed it as I defined it to you
before.” Id., at 745.

23 The verdlct announced by the jury clearly indicates that it under-
stood its duty to evaluave the presumption independently and to reject

it if it was not supported in the record. Despite receiving almost identical

instructions on the applicability of the presumptlon of possesswn to the
contraband found in the front seat and in the trunk, the jury convicted
all four defendants of possession of the former but a ».CQllltted all\ef them
of possession of the latter. See n. 14, supra. . L
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an evaluatlon of the presumption as apphed to the record be-‘
~fore the Court. None suggests-that a court should pass on
- the constitutionality of this kind of statute “on its face ” It

was error for the Court of Anmalq to maka such -a determi

L 4A 30 IV LV S O - TR ¥ { v] LIil=

natlon in thls case, R 7o
. 11X ‘

As apphed to the facts of this case, the presumptlon of .
- possession is entirely rational.” Notw1thstandmg the Court

of -Appeals’ analysis, respondents were not “hitchhikers or
other casual passengers,” and the guns were neither “a few
inches in length” nor “out of [respondents’] sight.” See n. 4,
supra, and accompanymg text. The argument against pos-
session by any of the respondents was predicated solely on the
fact that, the guns were in Jane Doe’s pocketbohk But sev-
eral clrcumstances-f/—xv111ch not surprisingly, her counsel re-
peatedly emphasized in hlS questions and his argument, e.7g.,

- Tr. 282-283; 294297, 306—made it highly improbable that

she was the sole custodian of those weapons,
Even if it was reasonable to conclude that she had placed

“the guns in her purse before the car was. stopped by police,

the facts strongly suggest that Jane Doe was not the only

~ person sble to exercise dominion over them. The two guns

were too large to be concealed in her handbag.* The bag

- was consequently open, and part of one of the guns was in

plain view, within easy access of the drlver of the car and
even, perhaps of the other two respondents who were riding
in the rear seat.”®

Moreover, it is highly 1mprobable that the Ioaded guns
belonged to Jane Doe or that she was solely responsible for
their being in her purse. As a 16-year-old girl in the com-

, pany of three adult men she was the least -likely of the four

ma

24 Jane Doe’s coinsel referred to the 45-calxber ‘automatic pxstol as a
“cannon.” Tr. 306.

25 The evidence would 'have allowed the j jury to conclude elther that the
handbag was on the front floor or front seat.
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to be carryinfr"vone let alone two, heavy handguns. It is far

more probable that she relied on the pocketknife found in
her brassiere for any necessary self-protection. Under these

circumstances, it was not unreasonable for her counsel to

argue and for the jury to infer that when the car was halted
for speeding, the other passengers in the car anticipated the
risk lf a search and attempted to conceal their weapons in a
pocketbook in the front seat. The inference is surely more
likely than the noticn that these weapons were the sole
property of the 16-year—old girl, .

Under these circumstances, the jury would have been en-
tirely reasonable in rejecting the suggestion—which, inci-
dentally, defense counsel did not even advance in their closing
arguments to the jury **—that the handguns were in the sole
possession of Jane Doe; Assuming that the jury did reject it,
the case is tantamount to one in .which the guns were lying
on the floor or the seat of the car in the plain view of ‘the
‘three other occupants of the automobile. In such-% case, it

is surely rational to infer that each of the respondents was |

fully aware of the presence of the guns and had both,the
ability and the intent to exercise dominion and control over

26 Tndeed, counsel for two of the respondents v1rtually 1nv1ted the jury
%o find to the contrary: '

“One more thing. You know, dllferent people live in different cultures
and different societies. You may thmk that the way [respondent] Hard-
rick has his hair done up is unusual; 1t may seem strange to you. People
live differently. . . . For example, Tyou were living under their times
and conditions and you traveled from a b)g city, Detroit, to a bigger city,

- New York City, it is not unusual for peopt\to carry guns, small arms to

protect themselves, is it? There are places in“New York City policemen
fear to go. But you have got to understand; you are sitting here as
jurors. These are people, live flesh and blood, the same as you, different
motives, different objectives.” Id., at 653-654 (emphasxs added). See
also id., at 634.

I Tt is also lmpovtant in this regard that respondents passed up the oppor-
tumty to- have the jury instructed not to apply the presumption if it
determined that the handguns were “upon the person” of Jane Doe.
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the weapons.  The application of the statutory presumption
in this case therefore comports with the standard laid down

in Tot v. United States, 319 U, 8., at 467.-and-vestated in

Leary v. United States, 395 U.S. at 36 For there is a “rational
connection” between the bas1c facts that the prosecution
_proved and the ultimate fact presumed, and the latter is “more
hkely than not to flow from” the former.””

21 The New York Court of Appeals first u‘phel’d the constitutionality of
\the presumption involved in this case in Pecple v. Russo, 303 N. Y. 673,

102 N. E. 2d 834 (1951). . That decision relied upon the earlier case of |
_ People v. Terra, 303 N. Y. 332, 102 N. E. 2d 576 (1951), which upheld the ~
constitutionality of another New York statute that allowed a jury to -
presume that the occupants of a room in which a firearm was located .

pGsessed the weapon. The analysis in Terra, the appeal in which this
Court dxsm1ssed for want of a substantlal federal questlon, 342 U S 938 is
persuasive:

~“[TThere ¢an be no doubt about the smxster significance’ of proof of a
machine gun in a room océupied by an accused or about the reasonable-

ness of the connection between its illegal possession and occupancy of the
. room where it is kept.. Persons who occupy a room, who either reside in
it or use it in the conduct and operatxcn of a business or other venture—
“and’ that is what in its present context the statutory term ‘occupy ing’
signifies . . —normally know what is in it; and, certamly, when the object

.18 as large and uncommon as a machine gun, it is nelther unreasonable

‘nor unfair te presume that the room’s occupants are aware of itsprescnce.
That being so, the legislature may not be considered arbxtrary if it acts
upon the presumptxon and erects it into evidence of a possession that is
‘conscious’ and ‘.knewmg”’ 303 N. Y., at 335-336, 102 N. E 2d, at
578-579.

See also Imterim Report of Temporary Sfate Commission to Ev nluate

the Drug Laws, N. Y. Leg. Doc. No. 10, p. 69 (1972), in which the drafters
of the analogous automobile/narcotics presumption in N. Y. Penal Law
§ 22025 (McKinney Supp. 1978), explained the basis for that presumption:
“We believe, and find, that it is rational and logical to presume that all
occupants of a vehicle are aware of, and culpably involved in, possession
of dangerous. drugs found abandoned or secreted in a vehiele when the
' guantity of the drug is such that it would be cxtrcmely unlikely for an
~occupant to be unaware of its presence. . . .
.+ “We sdo_not believe that persons transporting dealership qmnhtloc of
contraband are likely to.go driving about with innocent friends or that
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Respondents argue, however, that the validity of the New

York presumptlon must be judged by a “reasonable doubt”

-test rather than the “more likely thannot” standard. employed

.in Leary. 28 Under the more stringent ‘test, it is argued that
a statutory presumyﬁon must be- reJected unless the evidence
‘necessary to invoke the inference is sufficient for a rational
jury to find the mferred fact beyond a reasonable doubt.
See Barnes v. United States, 412 U. S., at 842-843. Re-
spondents’ argument again overlooks the dlstmctlon between
a permlsswe presumption on which the prosecution is en-
titled to rely as one not necessarily sufficient part of its proof
and a mandatory presumption which the jury must accept
even if it is the sole ev1dence of an element of the offense 2

they are likely to pick up strangers. We do not doubt that this can and
does in fact occasionally happen, but because we find it more reasonable .
to believe that the bare presence in the vehicle is culpable, we think it
reasonable to presume culpability in the direction which the proven facts
already point. Since the presumption is an evidentiary one, it may be
offset by any evidence, including the tesiimony of the defendant, which
would negate the defendant’s culpable involvement.”

Legislative judgments such as this one deserve respect in assessing the
constitutionality of evidentiary presumptions. E. g., Leary v. United
States, 395 U. S, at 39; United States v. Gainey, 380 U. 8., at 67.

- 28 “The upshot of Tol, Gainey, and Romano is, we think, that a criminal
statutory presumption must be regarded as ‘irrational’ or ‘arbitrary,” and
hence unconstitutional, unless it can at least be said with substantial
assurarice that the prosumed fact is more likely than not to flow from the
- proved fact on which it is made to depend.” 395 U. 8., at 36.

29 The dissenting argument rests on the assumption that “the jury
[may have] rejected all of the prosecution’s evidence concerning the
location and origin of the guns.” Post, at'175-176. Even if that assump-
- tioty were plausible, the jury was plainly Sold that it was free to diaregard ’
the presumption. But the dissent’s assumption is not plausible; for if
the jury rejected the testimony deseribing where the guns were found,
.t would necessarily also have rejected the only evidence in the record
provmg that the guns were found in the car. The conclusion that the
Jury attached significance to the particular location of the handguns fol-
*lows inexorably from the acquittal on the charge of possesswn of the
machmegun and herom in the trunk.
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In the latter situation, since the 'prosecution‘ bears the bur-

 den of establishing guilt, it may not rest its case entirely on a
presuniption unless the fact proved is sufficient to support,

the inference of guiit beyond a reasonable doubt. But in the

former situation, the prosecution may rely on all of the evi-

dence in the record to meet the reasonable-doubt standard.
There is no more reason to require a permissive statutory
presumption to meet a reasonable-doubt standard before it
may be permitted to play any part in a'irial than there is to
require that‘ degree of probative force for other relevant evi-
dence before it may be admitted. As long as it is clear that
.the presumption is not the sole and sufficient basis for a find-
ing of Aguilt; it need only satisfy the test deseribed in Leary.
The permissive presumption, as used in this case, satisfied
the Leary test. And, as already noted, the New York Couit

“of Appeals has concluded that the record as a whole was
~ sufficient to establish guilt beyond a reasonable doubt.

The judgment is reversed.
| ° - So ordered.
*Mr. CHIEF JusTicE BURGER, concurring. - °

I join f.u'lly in the Court’s opinion reversing the judgment
under review. In the necessarily detailed step-by-step analy-

sis of the legal issues, the central and controliing facts of a

case often can become lost. The “underbrush” of finely
tuned legal. analysis of complex issues tends to bury the facts.

On thls record, the jury could readily have reached the same
_rgsult without benefit of the- challenged statutoi‘y presump-
tion ; here it reached what was rather obviously a ecompromise
verdict. Even without relying on evidence that two “people
had been seen placing something in the car trunk shortly
before respondents occupied it, and that a machinegun
and a package of heroin were soon after found in that trunk,

_the jury apparently decided that it was enough to hold the

passengers to knowledge of the two handguns which were in

4
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such plain view that the officer could see them from outside
the car. Reasonable jurors could reasonably find that what

the officer could see from outside, the passengers within the

" car could hardly miss seeing. Courts have long held that in
the practical business of deciding cases the factfinders, not

unlike negotiators, are permitted the luxury of verdicts
reached by compromise. D

~ Mg. Justice PowgLy, with whom M. Justice BRENNAN,
Mg. Justice Stewarrt, and Mr. Justice MARSHALL join,
dissenting. | L o ,

I agree with the Court that there is no procedural bar to our
considering the underlying constitutional question presented
by this case. I am not in agreement, however, with ‘the
Court’s conclusion that the presumption as charged to the

" jury in this case meets-the constitutional requirements of due

process as set forth in our prior decisions. On the contrary,
an individual’s mere presence in an automobile where there
is a handgun does not even make it “more likely than not”
that the individual possesses the weapon, s

In the criminal law, presumptions are used to encourage the

~ jury to find certain facts, with respect. to which no direct

evidence is presented, solely because other facts have been
proved.! See, e. g., Barnes v. United States, 412 U. S. 837,

840 n. 3 (1973); United States v. Romano, 382 U. S. 136, 138
(1965). The purpose of such presumptions is plain: Like

certain other jury instructions, they provide guidance for

jurors’ thinking in considering the evidence laid before them. -

1 Such encouxagen{ent can be provided \eith‘ér by statﬂt;)ry pfeSump’&ons‘,
see, e. ., 18 U. 8. C, § 1201 (b), or by presumptions created in the common
law. See, e. g., Barnes v. United States, 412 U. 8. 837 (1973). Unless

_ otherwise specified, “presumption” will be used herein to refer to “per-

missible inferences,” as well as to “true” presumptions, See F. James,
Civil Procedure §7.9 (1965). o ‘

i
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Once in the juryroorﬁ', jurors necessarily draw irg,ferénges from
the evidence—both direct and circumstantial. Through the

use of presumptions, certain inferences are commended to

the attention of jurors bydegisiatures or courts.

- Legitimate guidance of a jury’s deliberations is an indispen-

sable part of our criminal justice system. Nonetheless, the use

of presumptions in crimina] cases poses at least two distinet
perils for defendants’ constitutional rights. The Court accu-
rately identifies the first of these as being the danger of inter-
ference with “the factfinder’s responsibility at trial, based on
evidence adduced by the State, to find the ultimate facts
beyond a reasonable doubt.” * Ante, at 156, If the jury is
instructed that it must infer some ultimate fact (that is, some
element of the offense) from proof of other facts unless the
defendant disproves the ultimate fact by a preponderance of

the evidence, then the presumption shifts the burden of proof |

to the defendant concerning the element thus inferred.?
But I do not agree with the Court’s conclusion that the only

~constitutional difficulty with presumptions lies in the danger

of lessening the burden of proof the prosecution must bear.
As the Court notes, the presumptions thus far reviewed: by
the Court have not shifted the burden of persuasion, see ante,

at 157-159, n. 16; instead, they either have required only that

the defendant produce some evidence to rebut the inference sug-
gested by the prosecution’s evidence, see Tot v. U nited States,
319 U. 8. 463 (1943), or.merely have been suggestions to the

. . . :l;‘ . .
2The Court suggests that ﬁresumpti‘ons that shift the burden of per-

suasion to the defendant in this way can be upheld provided that “the
fact proved is sufficient to support the inference of guilt beyond a

“reasonable doubt.” Ante, at 167. As the present case involves no shifting
. of the burden of persuasion, the constitutional restrictions on such pre-
* sumptions are not beforé us, and I express no views on them.

It may well be that ‘even those presumptions that do mot shift the

" burden of persuasion cannot be used to prove an element of the offense, if

the facts proved would not permit a reasonable mind to find the pre-
sumed fact beyond a reasonable doubt. My conclusion in Part II, infra,
makes it urnecessary for me to address this concern here. ‘

,\)

111

m . OCTOBER TERM, 178
| PoweLy, J., dissenting 442 U.8.
ST a

jury that it would be sensible to draw certain conclusions on
_ the basis of the evidence presented.® See Barnes v. Unifed
States, supra, at 840 n. 3. Evolving from our decisions, there-
fore, is a second standard for judging the constitutiona,lit}.r of
criminal presumptions which is based—not on the constitu-

" “tional requirement that the State be put to .its p.x-qof-—j-but
rather on the due process rule that when the jury is encour-

aged to make factual inferences, those inferences must reflect
some valid general observation about the:natural connection
between events as they occur in our society. o
This due process rule was first articulated by the Court in
Tot v. United States, supra, in which the Court reviewed the
constitutionality of § 2 (f) of the Federal Firearms Act. That

statute provided in part that “possession of a firearm or"

ammunition by any . .. person [who has been convict,ed of
a crime of wiolence] shall be presumptive evidence that such

firearm or ammunition was shipped or transported [in inter-

state or foreign ‘commerce].” As the Court interpret.ed !;he
s presumption, it placed upon a defendant only the opllggtxipn
of presenting some exculpatory evidence concerning the origins

of a firearm or ammunition, once the Government proved that .

the defendant had possessed the weapon and had been con-

victed of a crime of 'vio‘liénce.ﬂ’ Noting that juries must be

permitted to infer from one fact the existence of another

essential to guilt, “if reason and experience support the infer-

“ence,” 319 U. 8., at 467, the Court concluded that under some

- circumstances juries may be guided in making,_these ihferencps

' : G . . L l
by legislative or common-law presumptions, even though they
3 The }C'ourt suggests asr the touchstone for its '.'a,nal‘ysisi a distinction be-
‘tween “mandatory” and “permissive” presumptions. See ante, at 157.
 For general discussions of the various forms of presumptions, see Jeffries
& Stephan, Defenses, Presumptions, and, Burden of Proof in the:Crimixial

Law, 88 Yale L. J. 1325 (1979); F. James, Civil Procedure § 7.9 (1965),

I bave found no recognition in' thé Court’s prior decisions that this dis-
tinction is important in analyzing presumptions used in cnmma'l cases. Cf.
ibid. (distinguishing true “presumptions” from. “permissible inferences”).
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may- be based “upon a view of relation broader than that a
jury might take in a specific case,” id., at 468. To- provide
due process, however, theré must be at least a “rational con-
nection between the fact proved and the ultimate fact pre-
i\ sumed”—a connection grounded in “common " experience.”
" Id., at 467-468. In Tot, the Court found that connection
' to be lacking.*

. Subsequently, in Leary v. United States 395 U. S 6 (1969
the Court reaffirmed and refined the due process requirement
of . Tot that inferences specifically commended to the attention

of j )UI‘OI‘S must reflect. generally accepted connections between -

relat\'-'d events. At issue in Leary was the constitutionality
of a federal statute making it a crime {o receive, conceal, buy,
or sell® ‘marihuana illegally brought into the United States
knowing' \it to have been illegally imported. The statute pro-
vided tha\a mere possession of marihuana “shall be deemed
sufficient evidence to authorize conviction unless the defend-
ant explams\s}us possession to the satisfaction of the jury.”

After reviewing the Court’s decisions in Tt v. United States,
supra, and other criminal presumption cases, Mr. Justice
Harlan, writing mr the Court, concluded “that 8 criminal
statutory presumpuon must be regarded as ‘irrational’ or
‘arbitrary,’ and hence unconstitutional, unless it can at least
be said with substantlel assurance that the presumed fact is
‘more likely than not to \ﬁow from the proved fact on which it
is made to depend.” 395 U. S., at 36 (footnote omitted). The
- Court invalidated the statute, finding there to be insufficient
basis in fact for the conelusmn ‘that those who possess mari-

huana are more hkely than not to know that 1t was imported
‘111egally w :
K\ o

. 4 The analysis of“Tot. v. Uneted States was used by the Court in Umted
States v. Gainey; 380 U. 8. 63 “(1965), and Umted States V. quano, 382

- U. 8. 136 (1965), . N i
5 Because the statute in Leary v. Unzted qtaugs was found to be uacon-
stltutlonal under the “more likely than- not” st'mdard the Court ' ‘explicitly

declined to consxder whether criminal preeumﬁtwns also must follow _ |
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Most recently, in Barnes v. United States, we considered -
the constitutionality of a quite different sort of presump-
tion—one that suggested to the jury that “ ‘[p]ossessmn

of recently stolen property, if not. satlsfactomly explained, is

ordinarily a clrcumstance from whleh you may reasonably

‘draw the inference .- . that the person in possession knew the

property had been stolen 72 412 U. S, at 840 n. 3. After re-
viewing the various formulations used by the Court to articu-
late the constitutionally required basis for a criminal presump-
tion, we once again found it unnecessary to choose among them.

‘As for the presumption suggested to the jury in Barnes, we:

found that it was well founded in history, common sense,
and experience, and therefore upheld it as being “clearly
sufficient to enable the jury to find beyond a reasonable
doubt” that those in the unexplamed possessiori’ of recently
stolen property know it to have been stolen. Id., at 845.
In sum, our decisions uniformly have recognlzed that due
process requires more than merely that the prosecution be.put
to its proof.® In addition, the Constitution restricts the court
in its charge to the jury by requiring that, when particular
factual inferences are recommended to the jury, those factudi
inferences be accurate reflections of what history, common
sense, and experience tell us about the relations between
events in our society. Generally, this due process rule has

~been articulated as requiring that the truth of the inferred

fact be more likely than not whenever. the premise for the

“inference is .true. Thus, to be constitutional a presumptlon

must be at least more hkely than not true.

“beyond a :'easenable doubt” from thexr premises, if an essentxal element of
the crime depends upona{}le presumption’s use. 395 U. S, at 36 n. 64.
See n. 2, supra. The Court similarly avoided this quwtlon in Turner v.
United States,. 396 U. S. 398, 416 (1970)

¢ The Court apparently disagrees, contending that “the factfinder's
responsxblhty ."to find the ultimate facts beyond a reasonable doubt”

" is the only constltutlonal restraint upon the use of crimipal presumptnons

at trial. See ante, at 156, .
4 \\‘\
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11
In the pfésent case, the jury was told: o
“Our Penal Law also provides that the presence in an
autemobile of any machine gun or of any handgun or
firearm which is loaded is presumptive evidence of their
unlawful possession. In other words, [under] these pre-
- sumptions or this latter presumption upon proof of the
presence of the machine gun and the hand weapons, you
~ may infer and draw a conclusion that such prohibited
weapon was possessed by each of the defendants who
occupied the automobile at the time when such instru-
_ments were found. The presumption or presumptions is
“effective only so long as there is no substantial evidence
contradicting the conclusion flowing from the presump-

tion, and the presumption is said to disappear when such
- contradictory evidence is adduced.”

Undeniably, the presumption charged in this case encour-

aged the jury to draw a particular factual inference regard-

less of any other evidence presel‘{}ted: to infer that respond-
ents possessed the weapons found in the automobile “upon

proof of the presence of the machine gun and the hand

weapon”’ and proof that respondents “occupied the automobile
at the time such instruments were found.” I believe that the
presumption thus charged was unconstitutional because it did
not fairly reflect what common sense and experience tell us
about passengers in automobiles and the possession of hand-
guns.. People present in automobile$ where there are weapons
simply are not “more likely than not” the possessors of those
weapons.

Under New York law, “to possess” is “to have physical

'possession or otherwise to exercise dominion or control over

tangible property.” N. Y. Penal Law § 10.00 (8) (McKin-
ney 1975). Plainly, the mere presence of an individual in an
automobile—without more-—does not indicate that he exer-
cises “dominion or control over” everything within it. As the
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Court of Appeals noted, there are countless situations in which
individuals are invited as guests ino vehicles the contents of
which they Lnow nothing about, muc‘h less have controlt over.
Similarly, those who invite others into their automobile do
not generally search them to determine what they may .have
on their person; nor do they insist that any handguns be iden-
tified and placed within reach of the occupants of the automo-
bile. Indeed, handguns are particularly susceptible to con-
“ cealment and therefore are less likely than are other objects
to be observed by those in an automobile. ;
In another context, this Court has been particularly hesitant
to ’inf‘er possession from mere presence in a location, noting
that “[p]resence is relevant and admissible evidence in a trial
on a possession charge; but absent some showing of the de-
fendant’s function at the [illegal] still, its connection with
possession is too tenuous to permit a reasonable inference qf
guilt—‘the inference of the one from proof of the other is
arbitrary . . .\, Tot v. United States, 319 U. S. 463, 467.7
United States v. Romano, 382 U. 8., at 141. We should be

even more hesitant to uphold the inference of possession of a

handgun from mere presence in an automobile, in light of
commion experience concerning automobiles and -handguns.
Because the specific factual inference recommended to the
jury in this case/is not one that is supported by the general
experience of our society. I cannot say that thekpresum‘ption
charged is “xxifére likely than not” to be true. Accordingly,

respondents’ due process rights were violated by th§ presump-

tion’s use. < - o |
As T understand it, the Court-today does not contend that
in general those who are present in automobiles are more
likely than not to possess any gun contained within their
“vehicles. Tt argues, however, that the nature of the presump-
tion here involved requires that we look, not only to the im-
_mediate facts upon which the jury was encouraged to base its
inference, but to the other facts “proved” by the prosecution

9
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as well. The Court suggests that this is the proper approach
when reviewing what it calls “permissive” presumptions be-
cause the jury was urged “to consider all the circumstances
tending to support or contradict the inference.” Ante, at 162,

It seems to me that the Court mischaracterizes the funection -

of the presumption charged in this case. As it acknowledges
was the case in Romano, supra, the “instruction authorized
conviction even if the jury disbelieved all of the testimony
except the proof of presence” in the automobile.’ Ante, at
159 n. 16. The Court nevertheless relies on all of the evidence
introduced by the prosecution and argues that. the “permis-
sive” presumption could not have prejudiced defendants.
The possibility that the jury disbelieved all of this evidence,
and relied on the presumption, is simply ignored. o

I agree that the circumstances relied upon by the Court
in determining the plausibility of the presumption charged
in this case would have made it reasonable for the jury to
“infer that each of the respondents was fully aware of the
presence of the guns and had both the ability and the intent
to exercise dominion and control over the weapons.” But
the jury was told that it could conclude that respondents

possessed the weapons found therein from proof of the mere

fact of respondents’ presence in the automobile. For all we

know, the jury rejected all of the prosecution’s evidence

) 7 In commending the presumption to the jury, the court gave no instrue-
tion t.hat would have required a finding of possession to be based on
anything more than mere presence in the automobile. Thus, the jur);
wag not instructed that it should infer that respondents possessed the
?m,ndguns only if it found that the guns were too large to be concealed
in Jane Doe’s handbag, ante, at 163; that the guns accordingly were in
the plain view of respondents, ibid; that the weapons were within “casy
access of the driver of the car and even, perhaps, of the other two re-

- spondents who were riding in the rear seat,” ibid.; that it was unlikely

.tha.t Jane Do_e was solely responsible for the placement of the weapons
in her purse, .zbzd. ; or that the case was “tantamount to one in which the
guns were lying on the floor or the seat of the car in the plain view of

the three other occupants of the automobile.” Ante, at 164.
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concerning ,the‘ location and origin of the guns, and based its
conclusion that respondents possessed the weapons solely upon

_its belief that respondents had been present in the automo- -

bile.* For purposes of reviewing the constitutionality of the
presumption at issue here, we must assume that this was the
case. See Bollenbach v. United States, 326 U. S. 607, 613
(1946) ; cf. Leary v. United States, 395 U. 8., at 31.

The Court’s novel approach in this case appears to con-
tradiet prior decisions of this Court reviewing such presump-
tions. Under the Court’s analysis, whenever it is determined

that an inference is “permissive,” the only question is

- whether, in light of all of the evidence adduced at trial, the
. inference recommended to the jury is a reasonable one. The

‘Court has never suggested that the inquiry into the rational
basis of a permissible inference may be circumvented in this
manner. Quite the contrary, the Court has required that the
“evidence mecessary to invoke the inference [be] sufficient
for a rational juror to find the inferred fact ....” Barnesv.

- United States, 412 U, 8., at 843 (emphasis supplied). See
Turner v. United States, 396 U, S. 398, 407 (1970). Under
the presumption charged in this case, the only evidence nec-
essary to invoke the inference was the presence of the weapons
in the automobile with respondents—an inference that is
plainly irrational. = - -

8 The Court is therefore mistaken in its conclusion that, because “re-
spondents were not ‘hitchhikers or other casual passengers,’” and the guns
were neither ‘a few inches in length’ nor ‘out of [respondents’] sight,’”
reference to these possibilities is inappropriate in considering the constitu-
tionality of the presumption as charged in this case. Ante, at 163. To be

- sure, ‘respondents’ challenge is to the presumption as charged to the jury
in this case. But in assessing its application here, we are not free, as the
Court apparently believes, to disregard the possibility that the jury may
have disbelieved all other evidence supporting an inference of possession,
The jury may have concluded that respondents--like hitchhikers—had
only an incidental relationship to the autc in which they were traveling,

»»»»»

. or that, contrary to some of the testimony at trial, the weapons were in- -

deed out of respondents’ sight.

4
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140 : ' PoWELL J., dissenting |

In sum, it seems to me that the Court today ignores the

| teaching of our prior. declsmns ,By speculating about what
the jury may have done with the factual inference thrust

upon it, the Court in effect asstiimes away the inference al-
together, constructing a rule that permits the use of any infer-
ence—no matter how irrational in itself—provided that other-
wise there is sufficient evidence in the record to support a
finding of guilt. Applymg this novel ana]ys1s to the present
case, the Court upholds the use of a presumptlon that it makes
no effort to defend in isolaticn. In substance, the Court—

S applying an unarticulated harmless-error standard-—simply
finds that the respondents were guilty as charged. They may
well have been, but rather than acknowledging this rationale,

the Court seems to have made new law with respect to pre-
sumptions that could seriously Jeopardlze a defendant’s right

- to a fair trial. oAccordmgly, I dlssent

AN
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_Mr. HuGHEs. I'm encouraged by your suggestlon—that the Justice

Department is endeavormg to step up their efforts in this whole
area of forfeiture, given the complexity of these matters, and I'm
sure that you heard the comments earlier.

Mr. DENNIS. Yes.

Mr. HucHes. I trust you do not disagree that it’s a specialty that
we have tried to develop in, not just 1nvest1gators but also in our
prosecutors. :

Mr. DenNis. There’s no question about that.

Mr. HugHES. And even judges, who are blazing new tralls I
wonder if there exists any communications to the U.S. attorneys
relative to forfeiture that bear on the subject? Has Justice made
any statements to the U.S. attorneys’ ofﬁces furmshlng them with
guidelines?

Mr. Dennis. We feel that that is a continuing obllgatlon My ex-
perience as an assistant U.S. attorney, partlcularly concerning the

- turnover in U.S. attorneys’ offices year by year, is that you have to

continually keep before them the priorities, The 300-page forfeiture
manual that was developed by Harry Meyers of the Drug Enforce-
ment Administration, thelr chief counsel’s office, is excellent work.
We just distributed copies to each and every U.S. attorney’s office
only a month ago under individual letter under my signature,
urging them to have their assistants who are working narcotics
gﬁses, partlcularly, but any cases invglving forfelture, to refer to
ose.

We have our narcotics newsletter, which is pubhshed monthly. .
Any breakthroughs with regard to forfeitures, usually the editor of

our newsletter, in consultation with me, will be brought to the at-
tention of the prosecutors through the newsletter. We urge that

they contact us in the Narcotics and Dangerous Drugs Section to .

assist them on any cases that they have. .

So we feel that this is not going to happen; overmght but rather
through a constant effort of education and’ keeplng it before the
prosecutors, as well as sending attorneys from Washington, which
we do, out into the field to assist in cases where—the situation that
Mr Horn mentioned, you have a U.S. attorney’s office that perhaps
has not had a great deal of experience and they want some help.

My office sends prosecutors that have had that experience out to -

work on those cases and we're expanding that program,

So T would say that a good 70 percent of my resources are really |

committed to trying to uplift the quality of the prosecutorlal exper-
tise in this area across the country.

Mr. HUGHES. Does that include also training 1nvest1gators, DEA
and others?

Mr. DennNis. We attend and lecture at the t1am1ng course of
DEA on forfeitures of assets. We have a joint conference at least
once every year and forfeitures are a main topic of discussion. We
have representatives from the Internal Revenue Service who
attend those conferences and who lecture, and from the U.S. Cus-
toms Bureau who lecture on_the Bank Secrecy Act. We presented

to them outlines with regard to the use of currency transaction rec-
ords and currency and monetary instrument records, which are a

computerized source of. 1nformat10n m the Treasury Department
that can be used o

o
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We've had prosecutions that have been brought against banking
institutions and other financial 1nst1tut10ns based on those types of
investigations.

So although I think, statistically, you will see an increase gradu-
ally year by year in the number of cases that may involve forfeit-
ures, that is not often always reflected immediately when those
successes occur, primarily because either of grand jury secrecy or
because we’re not able to really get into details of investigations
due to pretrial publicity restraints and those types of consider-
ations.

Mr. HUGHES Of course, when you talk about 70 percent of your
personnel, you're talking about a limited number of personnel.

Mr. Dennis. Well, yes, in the Narcotics and Dangerous Drugs
Section. We have 26 lawyers

Mr. HugHES. So you're talking about 177

Mr. DEnNiS. Yes; who are committed to that, but I mean, they ve
committed a very substantial portion of their time. Their time is
not generally diluted with other concerns. The cases are very time-
consuming and they do demand a great deal of intensive effort. We
find that perhaps one or two cases per prosccutor out of my office
is a pretty heavy load.

Mr. Hucugs, The gentleman from Michigan. ~

Mr. SAwvyER. Again; I am curious with your proposal, Why you
would want to specifically limit the use of this 25 percent of forfeit-
ed assets to Paymg moieties in connection with forfeited property.
Why wouldn’t you use it for buys and other evidence purchases?

Mr. Dennis. I don’t want to speculate on—I was not involved,
since it was a budget matter, particularly; I was not privy to the
discussions within the Department with regard to that. But in my
talks with the Office of Legislative Affairs on this particular point,
it appeared to be the view of the Office of Management and Budget
and the Department that we should try to at least get the principle
established of using the revolving fund under a situation in which
it could be tightly controlled and tightly scrutinized and that ‘we

should review annually—there s a requirement for an annual

report to Congress on that in particular—the ‘funds that are
brought into those provisions and how they are spent. Pending the
successful application of that principle in that context, perhaps we
could then be persuaded ‘or might come to the conclusmn that it
should be broadened to include other aspects of DEA’s operation.

I don’t think that the pr1nc1p1e that you can introduce an entre-
preneurial aspect of this is being rejected and I think that an en-

trepreneurial incentive would be operating under the leglslatlon

that the Department is supporting on this.

Mr. SAwYER. I guess that is all I have. I yield back.

Mr. HucgHes. Thank you very much, Mr. Dennis.

Mr. DEnnNis. Thank you, Mr. Chairman.

Mr. HugHes. We hope that you can furnish that study on RICO.
That would be helpful to us.
. (IIVIr Dennis. I will speak w1th the A531stant Attorney General
oday. ‘

Mr. Huchgs. Thank you Our next w1tness, and final Wltness for

the day, is Prof. Paul Rothstein. Professor-Rothstein has testified
on many océasions before congressmnal comrnttees He has a

\\
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unique background for such testimony, having been a special coun-
sel to the House Judiciary Subcommittee on Criminal Justice and
to the Criminal Laws and Procedures Subcommittee of the Senate
Judiciary Committee. He is a distinguished professor of evidence at
Georgetown Law Center and has published many highly respected
works on the law of evidence.

We're glad to have you and we apologize for keeping you around
here all day.

Mr. RorHsTEIN. That’s perfectly all right. :

Mr. Hucues. We have your statement, Professor, Whlch will be
made a part of the record, and you may proceed as you see fit. N

[The complete statement follows:]
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.address only this particular propqsal‘
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TesTIMONY OF PAUL F. ROTHSTEIN -
A berceived'deficiency in the law of forfeiture in

:drug cases has led the subcommittee‘tO'cpnsider,several
" ‘ K L0
remedies to strengthen that law..

o g

I appear today only to address one .of those remedies-~

that portion of H.R. 2646 that would establish-a‘préSumption'

| , T T '

that all assets of a person guilty of dealing in drugs are
atﬁ;ibﬁtable to those dealings.
ﬂ‘ 7 ; .

at relieving the government éf thecrather difficult proof

The presumption is directed

I3

‘problem it often faces in pro#ing that assets the govern-

ment wishes to take (chrough forfeiture)are connehted with

~. . - ' o

the crime, such nexus being required for forfeiture under

current.law, I do not address the éhbject Sf whether or
not present¢forfeiture law is weak or'deficient; ox Whek.ér
: : Q . - ‘

o

v o ;
other mechanisms for strengthening it are in order. %

b
y

for strengthening it,

and I address it only from the standpoint of whether thé

«

Presumption attempted to be established would vass muster
: ' R i) :

~under the constitutional decisions’ relating to presumptions.
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that conclusion with some regret, because I, too, have no

123"

My conclusion is that it ‘would not pass muster. I rggch

)

"

: oo offenders ‘ S s
sympathy with drug dealing/ and I régard as laudible the

effort made in this bill to "throw the book at them, " if

it cén be “done within the law and without setting‘§ pre-

cedentkwhich might'sometime in the future thxreaten rights

of the innocent. )
The Supréme Court has established,as the constitutiqnal
te;t of the validity of criminal presqution5~against;the‘f .

- must N N \
accused, that there/be a "rational connegtlon" betweenAthe fact
@ :

-
-~

presumed, and the fact from which it is presumed. By rational

©

dSﬁnectibn is meant that the ‘one must flow from thEuoth?r.

Most recently; this "test" of the validity of a prest stion

has been confirmed in Ulster County Court .of N.Y. y. Allen,

[:3

.

‘ 442 U.s. 140 (1979),;following a line of civil and

criminal cases in which the Supreme Court has hammered out

3& } - " ‘ . g ) - , @ B ‘
this teét, such as Mobile & J.K.C.R.R. V. Turnipseed, 219 '~

o

U.S. 35 (1910); Tot V. U.S. 319 U.S. 463 (1943); UsS. V.
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Gaineﬁ, 380 U.S. 63 (1965); U.S. V. Romano, 382 U.S."136 R i . } It does not comport with the test because there is , o o : ‘
SRR i - C e | " not the reguisite rational conhection.  As to particular '
(1965); and Leary v. U.S., 395 U.S. 6 (1969).  While the . . ; . ” . ‘ . I R .
” T : . " assets of a deféendant who has dealt in drugs.ln the ways ) S R Y
court in Allen Qré%s”e<relatively new distinction‘(insofar covered by the 1aw, it does not follow (at least absent some E
’ . © s i )
T . : spec;al findings of Congress) ,tthat the -srt.=fiw asset (home, g
as the "test" goes) between "mandatory®” and "permissive" & . o ‘ N ST
‘ L LT g car, clothes, etc.) was more likely purchased “with the proceeds ’ P
presumptions (mandetory‘and permissive referring-to the presumption’s of the dfug'violation,,than proceeds from some other job he
. . o s ‘ : o
R : . 4 " may have or some other source. At the very mlnlmum,éthls ~ !
‘strength in the instructions to the jury .}, this ) 4 ;
: ‘ ’ is the rational connection that would be needed. In each of the N , :
s . o ) » , . N . o
distinction’would not benefit the presumption that is before i o .cases where presumptlons were upheld by the Supreme Court, i
o = . : : ) ) : ;%4 there is more of a ratlonal connection than here. Ones- have ¢ E‘ g
us here. Allenﬂxequires a greater "rational connection," ) . f e
. o : : o, B “heen strlcken .down that have more of a rational connectlon o .
depending upon the strength the presumptlon is glven in than here. ) Whlle on some particular facts, ‘it might make "
o : v # ’ o R * ' N
_ , B ﬂ - sense to assume that all. asets are attributable to proceeds . R ' O S ; o -
the jury instructions. But ‘even the weakest presumptlon ! 8 ; ' ‘
‘ Qi from the drug dealing (e.g., where 1t is shown there is no T
must have a "rational cqnnectionﬂ" The presumptioh we .are i b alternative source or the drug dealing is so extensive that -
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i Constitutionality of H.R. 2646: .,
| ¢ ' PRESUMPTIONS + Ch.2
2 . L narcotics;- or his presence at a place where an unlawful gun
- ¥ Ve . 0 . . I3 P .
Extrac o s L - is found) gives rise (with varying degrees of strength) to an
’ FEDERAE ggggsRoghSte?n; EVIDENCE:‘ STATE AND ‘ inference of the existence of {}act B (for example, the fact
Chapter 7. Pras d Ed., West Publ. Co. 1981, that he had a part in the ownership or- operation of the
(Presum tl(; r esumm_:lon,s‘, subgectiOn ori’ Criminal distillery; or knew the narcotics were imported; or had
} Allen & na ﬁsli‘ﬂatlng ‘to Ulster County Court v, * . possession of—i. e, a right to dominion” or control
| - ====u auLlaney v. Wilbur: 5 — ' : over—the ‘gun). The later fact (fact B) is usually the one
‘ ' R essential for.conviction. Conceptually, the provision could
¥ play a role at either or both of two stages of the trial:
the directed acquittal stage or the stage of the instructions
¢ *t0 ‘and’ deliberations of the jury. By-andlarge the constitu-
- “tional cases have involved only the latter stage. And they
have generally lumped prima facie and presumption pro-
visions together under the term “presumption.” o
. Owing to a long line of decisions including, among oth-
}. ‘ers, Tot v., United States, 319 US. 463, 63 S.Ct. 1241 (1943),
’ United ‘States v. Gainey, 380 US. 63, 85 S.Ct. 754 (1965),
g ‘ “United States v. Romano, 382 US. 136, 86 S.Ct. 279 (1965),
| Leary v. United States, 395 US. 6, 89 S.Ct. 1532 (1969),
° Tumer v. United States, 396 US. 398, 90 S.Ct. 642 (1970),
o R EEE S x ~and' Barnes v. United States, 412 US: 837, 93 S.Ct. 2357
L ~ e ER R R SRR i (1973), it had generally been thought that the test of the
P = :We Now tum to two US Supreme Count decisions in the = = L R mgstimtional validity of these provisions (be they state or
3 area of crxmxnal’i;p'regumptions. : R R b : federal) upder the federal ‘due process clause, is whether
- The .ﬁ'rst deals ‘with the matter of the test to be applied 10 ’/ ' ' “.; “he‘? is a “rational connection” (common-sense 'CO“"eFtiQ'})
‘determme whether: ‘particular ‘presumptions (or prima facie ‘ . between fact A and fact B. There was some suggestion in
:inferenc:es) .aga;i.ns: 'thef ‘accused are constitutional under the lh? c:lses that even if 'nqa&c_‘u’i‘: backgroulr;d ShOWil‘;gb:
ue process clause of the federal constitution. This area - 1 _ rational connection appeared in the case itself, it wou ‘
has not been z model of dlarity. Usually the matter comes, S o s sufficient if a factual background justifying the linking of fact
~upin con.n:c-t,ion with particular staiutory presu"mptions (or ‘ : ' Ao fact,}}'appeared in e legislative h,im‘fy «°,,f ﬁndi;.xgs, o
: pg:;ma facie ‘,‘%flfﬁfcﬂces) that provide, in varying language, i researc:h“on~ the part qf ‘th'e a';.)pellatev;udges: What is and
that prpof of “fact A (for example, proof of defendant's s not a .ranona] connection seemed to udeeend upon
- presence at an unlicensed distillély; or” his possession of - some instinctual feel of .the Supreme Court—"1 know it
C[M0) ' Uwhenl see it. : : : )
’ v FY ) o ,‘ . .
L o Rothatein-Evid, 2nd Ed.—? [141) - - e .
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. Ch. 2 PRESUMPTIONS

The court in such cases repeatedly avoided deciding
whether “rational connection” meant that a reasonable per.
son must be able to find fact B 10 exist beyond a reason.
able doubt from fact A, or merely by a preponderance of
the probabilities (i. e, more probable than not). This
avoidance was-accomplished by liolding, when a particular

- presumpiion was believed to pass constitutional muster, that

the presumption would pass whichever test was applied.
When one did not pass constitutional muster, it was said
that it did not pass either test. In addition, the coun
seemed to indicate that if a presumption tiewed in the

‘abstract divorced of the facts in the particular case did not
. meet the test, it could not be saved by facts making the

presumption sensible and sound in the particular case,
Thus, for example, in the Leary case, the facts that Timothy
Leary was a learned professor, who studied marijuana, and
who had recently traveled in a country that was the world,,
major exporter-of marijuana, and who thus would have
known that his marijuana was probably of foreign origin and
imported, could not be considered. They could not save
the presumption that people who possess marijuana are
presumed-to know it is irri‘g}orted, since that presumption or
proposition_ must be viewed in the abstract. So viewed,
even taking into account facts outside the ‘record that were
found or studied by Congress or uncovered by the Supreme
Court’s own research (which facts were argued to support
the presumption), the Court concluded that a majority of
people possessing marijuana are generally nof so aware.
Thus, the presumption was held constitutionally invalid.
The reason for viewing the proposition in the abstract,
divorced of the particular facts about Leary himself, is that
the jury possibly may not find that Leary is a‘learned pro-
fessor who ought to know. = Yet they might still use the
presumption. So the presumption must be supportable in-
dependeént of those facts.

- [142]
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. PresuMPTIONs . = Ch.2
Thus, the court had apparently delineated a relatively tidy
theory testing all these statutory provisions by a single test,
without drawing nice distinctions based upon what.the jury
was actually fold about the presumption and their freedom
to depart from it. ‘ ' v . :
Then along came the Supreine Court case to be discussed
here, Ulster County Court of New York v. Allen, 442 US.

1140, 99 S.Ct. 2213 (1979), not only addressing some of the

questions left ambiguous by the previous decisions; but

- also holding that much of the previous law applies only

where the presumption is a “mandatory,” rather than a

_“permissive,” presumption. By these quoted termsy the

ocourt means something quite different from what evidence
scholars have traditiqnally meant by the terms “mandatory”
and “permissive” presumptions, and thus different' from
what we have meant by those terms in our discussion of

- presumptions in this book. (We will discuss later what the -

court means by those terms.) The court also makes clear

that, as to its so-called mandatory presumptions, the “ration-

al connection” that must be lived up to is the “beyond a
reasonable doubt” rational connection. In such cases the
"presumption must be tested independently of the facts in

the particular case—that is, it must be considered in the |

general or abstract, as described above in connection with
Leary. .

As respects what the Ulster County decision calls  per-
missive presumptions (i. e., the kind of presumption actually
involved in Ulster County), the rational connection that must
be lived up to is merely a “preponderance of probabilities.”
In addition, with respect to permissive presumptions, the
facts of the particular case are to be taken into account in .
deciding whether this standard is met. Thus, in ‘Ulster‘
County iself, the defendants were passengers in a car
where a gun was found. The applicable N. Y. State pre-

[143] -
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sumption was that, from their presence on.the premises (i.
e, in the car), possession (a right to dominion and control)
of the weapon on the part of each passenger could be
inferred. Viewed in general, it does not follow that guns
found on premises or in cars are possessed by (subject to
the dominion and control of) all persons on the premises

or all passengers. What about hitch-hikers? Or guns hid- -

den in trunks, glove compartments, under seats, in drawers,

or otherwise concealed? Nevertheless, in this particular

case, the gun was very large, and sticking out of the bag of
the only minor passenger, a 16-year-old girl; the bag was in
the front seat; and the gun looked as though it was stashed
there at the last minute. On such facts, it would be reason-
able to assume possession on the part of the other adult
passéngers, unless shown otherwise (of course, in all cases,
the presumed fact is always rebunable, whether we class the
presumption as mandatory or permissive in either our termi-
nology or the count’s). Thus, the presumption was constitu-

tional. The problem, of course, is this: What if the jury

disbelieves that the gun was in open view? They may still
feel the presumption may be used-yet on such facts it
makes no sense. Much depends upon what feedom the

- words of the instructions convey to the jury to distegard the

presumption, and perhaps also on whether there is any
genuine dispute as to where within the car the gun was
found (i. e., as to whether it was in open view), One of
the bones of contention between majority and dissent in
Ulster seems to be that the dissent feels that this freedom to
disregard was rot sufficiently conveyed in the instructions,
It is interesting to note, however, that as to another gun,
hidden in the trunk, the jury did not bring in a conviction
of the passengers. ‘ R

What the decision in Ulster meansvby “mandatory” and

“permissive” seems to be this:

e -
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The presumption is “permissive” if the jury is i»nstructeg
clearly that the presumption is advisory, not very strong, an
dependent upon what facis the jury finds. The jury must
understand, for example, that if the jury behcvcs’ the gun
was hidden and believes that therefore no common sense
inference of passenger possession arises, they should %ns-
regard the presumption concerning the passgngers. O 1ef
decision in some of its language seems to phrase the lest o
“permissive” or “mandatory” in terms of whether the jury is
given to understand that the law declares 'that proqf of fact A
(presence in car with the gun) m?e suﬁczefnt, sxag.xdmg alc'»ne,'
by itself, regardless of anything else or of an)_'thmg thg 1ur}f
might believe about the other facts, to bring in a ﬁgdmg o]
posSession (dominion and control) on the part of the passen-
gers. This comes to the same thing. ‘

Most of the cases, including this one, avoid any dis-
cussion of the kind of presumption that might more proper-
ly be called “mandatory”: a presumption where th.e jurors
are told that fact B (possession) must be found if fact A
(presence in car ‘with weapon) is found and they crf:dn no
evidence of nonB (e. g, that the weapon was hxcl.den?.
In the presumptions Ulster calls “mandatory,” the jury is still
given to understand that while they can ﬁnd proof of A
sufficient alone to establish B in such a situation, they do not
necessarily have to'so find. (Presumptions thz%t ;mlgt}t
more properly be called mandatory and presumpu.c‘).ns this
court calls'mandatory are to, be distinguished from “irrebut-
table” presumptions—ones that could not be rebutted once

A is proven, even by powerful cvidence of non-B. It is-

questionable whether mandatory prcsu~mp.tion‘s in the more
proper senses, and irrebuttable presumptions, aié cqr;_smu-
tionally permissible in criminal cases. Another l\gnd o %re-
sumption—one that shifis a burden to persua.xde bgyon a
reasonable doubt or by a preponderance of e\wdencgv,“to the
defendant, is also not involved in the cases, and may npt be
[145] \
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constitutional—at least not if they affect certain protected
“elements” of the crime. See discussion of the Mullaney
and Paiterson cases, infra. Perhaps the “elements” distinc-
tion needs to be drawn for these other presumptions as

The approach of the court in Ulster County is basically
sound. After all, the really imporntant thing to look at is
what the jury was told—how far were the' jurors constrained
from their natural evaluation of the facts? Only to this
extent does the defendant have any complaint that jury
consideration of his case was infringed. It makes sense,
then, to say there is a stricter test or standard for instruc-
tions that constrain more. The important questions are:
What was the jury told? Is there justification for i?. Could
it be harmful on, any picture of the facts the jury may piece
together by selectively believing and disbelieving centain

facts?. It makes no sense to apply the same test to whatever

the jury is told. It is imponant to determine whether they
are told, in effect, that they practically- must find; or that it
is up to them, with some advice that certain inferences
sometimes follow. Putting aside the role of presumptions at
the directed acquital stage (not involved in these cases),
the constitutional question of presumptions is merely, was

the jury ‘told something misleading or unsupporable that

could be harmful. Suppose the judge had told the jury
about a possible inference of B from A, in his power to

comment on the weight of evidence, allowed in many juris- °

dictions, The constitutional question would be the same:
how strongly did he phrase it; did the jurors understand
they had freedom to disregard. it and appraise it on the facts
as they have found them; was the advice supporable and
justified. Indeed, this case amounts to nothing more than a
comment case.. (What 1 would quarrel with, however, is.
the continued vitality of the doctine that facts uncovered by
Congress or the Supreme Court and not in' the record
[146] -
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before the trier-of-fact, can ‘sustain an otherwise invatid pre-
sumption. That does scem to me to deprive the det;endam
of full jury consideration of factual inferences. Tt is least

~ objectionable land perhaps no worse than puling beforeo

them an expert conclusion to choose 1O believe or not
believe] where the jury is plainly given to undefstand. that
they may reject the inference [although an expert’s basis. for
his coriclusion or inference is usually revealed].) v\
There are no required forms of jury instructions to give
under particular statutory presumptions. Yet the question of
whether 2 particular presumption is “mandatory” of "per-
missive” and thus what test of validity ap;ﬁ;%ies, depends,
under the court's ‘analysis, upon exactly what the judge. told
the jury. Thus, the selfsame statutory p;ﬁsﬁmpxiop wxll be
smandatory or permissive, valid or inyalid, /c}ﬁependu}g upon
what form of words the judge acc":iQ;m:iﬂy{ chooses’ (and it
usually is somewhat accidental). This is| as”it should be.

* The ‘Supreme Court is ruling not on the statutory presump:

tion, ‘but on particular instructions. And that is a very
practical approach. For we should be concerned with

" whether there was a harmful influence on 2 particular jury, |
not with some ‘abstraction called a “presumption. The

court has shifted the emphasis to practical reality rather than-
the reification.

.. The court, to support its decision, and to be consistent

with earlier law, declares that some previous Supreme Count
authority that applied the test now .applicable to :man'
datory” presumptions, actually did involve “mandatory” rath-
er than “permissive” presumptions. Very lide of what the
jury was told appears in that authority; nor, it would seem,

does the present couit go back to the record ‘there to find -

out.. Yet what the jury was told is all imporant, under this
court’s analysis, in determining whether a presumption is
“mandatory.” How does the court know that s}xch a pre-
sumption was “mandatory” without the_ inStructions? The
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f . . Ch.12 PRESUMPTIONS\ i1 Proposed Rule 25.1 cannot be said to be either constitu-
E ' court seems=to assume, at least at one point, that the : tional or unconstitutional-—it depends upon what particular-
- precise language of the paricular statute was used; without statutory presumption or inference it is applied to, and
S . any kalhp!i’ﬁcatio(g‘v or qualification, by the trial judge fﬁ\l\g’is whether that presumption or inference can meet the strict
" - instructions. Bur since the practice of trial judges wzries)n version of the rational connection test that applies to {iman-
this respect, this is not necessarily a valid assumption~ex- 5 ' datory” provisions. v : :
. Cept in the few” instances where the particular decision tells - - The other Supreme Court decision we will discuss in
us. this was done. - Nor can the determination be made ? connection with criminal presumptions is Mullaney v.
from looking at a part of the instructions without scrutiniz- « Wilbur, 421 US. 684, 95 S.Cu 1881 (1975). Unlike Ulster
ing'the@“hojlf' o ‘ | - - ' County, it involved a presumption that shifted the persuasion
The decision has certain implications for proposed Rule burden onto the accused (in the jury instruction), on a
251 of the Federal Rules of Criminal Procedure, reproduced matter (malice aforethought) arguably as central or more
above.” (This. draft rule. has been continually re-proposed central than that in -Ulter. Thus, the jury-effect of this °
o over’ the years.) The proposed rule, you will remember, presumption was stronger than any of those just discussed.
< provides. a uniform effect for all criminal presumptions The court struck the presumption down without regard to
. found in statutes, and a uniform effect for all criminal statu- whether any “rational connection” test could be met.
tory provi_sions purporting to set up “prima facie inferences” The intef-relationship of the subject of burdens and the
(some attempted codifications you will remember have subject of presumptions (an inter-relationship raised more
lumped these two together). The éffect given is somewhat by Muﬂane)”r than Ulster, though both deal with, and only
tmore forceful than-in some of the other effonts (reproduced with, the persuasion burden) presents some interesting
above}_to prescribe effects. Since statutory prima facie pro- ‘ qu’és’ﬁons_ For example, it is quite clear that all three
visions and presumptions are usually against the accused, : burdens may be directly placed on the accused on the issue
. = proposed Rule 25.1 may be said to have issued: out of © direcdy placed on the accused on' the ‘issue of
¥ pro-law-enforcement sentiments, But, in the, light of Ulster, : ' insanity (by making insanity an affirmative defense);
. ' - that pro-law-enforcement effort may have backfired. ' For, in ~ and/or there may be a presumption of sanity. Is'the same
S | psoviding, a quite forceful effect (in the form of an instruc- ‘ ; effect achieved by the presumption . as by plaéi‘ng' the
, . ton that fict A is “strong evidence™ and “sufficient evi- ' ~ burdens on the accused? (Consider, among others, the
. dence” of fact B) for all ‘statutory presumptions, proposed © , . effect if no evidence of insanity is introduced)  Can we
3 Rule 25.1 probably insures that al statutory presumptions do both in the same case? (On the other side of the coin,
£ will be considered “mandatory” under Ulster, with the result ~‘ ' of 'ra')élor? v. Kentucky, 436 US. 478, 98 S.C. 1930 (1978)
i that the stricter test for constitutional validity will apply to and Kentucky v. Whorion, 441 US. 786, 99 S.Ct 2088
- them and more of them will fail to pass muster. - Prefiously (1979), deali'ng in part with when an instruction on the
S ) - at least some judges were giving at least some of them the presumption of innocence is unnecessary in view of the
“permissive” effect. The same seems also to be true under instruction that it is the state’s burden to prove beyond a
~ proposed Rule 25.1 for prima facie inferences, since they reasonable doubj™ The burdens on the issue of killing by *
are given only slighty less forceful effect under that rule. . the accused may not be constitutionally placed on the ac-
e - sy | | e |
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cused in an ordinary hoﬁﬁéide prosecution. But the cases

discussed just above may indicate that there may be a presumption .

of such killing where the presumption is very strongly based
on commu sense (“rational connection™), assuming it is
not understood as being' “conclusive” or as changing the
burden of persuasion. Cf Sandstrom v. Montana, 442 -U.S.
510, 99 S.Cr. 2450 (1979) (presumption of intent fom acts
suggesting intent). A number of cases have come up con-
ceming illegal distilleries (“stills"). Assume (as is in fact the
case), under any version of the rational connection test, that
a presumption, whether “mandatory” or “permissive™ under
Ulster, of ownership of a “still” (a crime where the “still” is
unlicensed) might constitutionally arise from the accused's

-unexplained presence at the still plus certain specified cir-

cumstances suggesting that he was an owner; but not mere-
ly from the unexplained presence alone. It is usually as-
sumed that the state could make mere presence at the
unlicensed “still" a crime, without the additional circum-

stances, if it chose to. So why should the presumption
based on mere presence alone, witijout the circumstances,

be forbidden? °

Could the state make it a crime to be preserit at an
unlicensed still under the specified circumstarices? And
make it an affirmative defense that defendant was not an
owner? Could the state make a crime of merely being
present at such a still, without the additional circumstahces,

with or without the defense mentioned? If it can be done -

without the defense, isn't the defense just a matter of added

grace, or would that be just another way of creating the .
impermissible presumption? If it is just a matter of added

2

grace and therefore permissible, why can't the law presume

(?wnership from mere unexplained presence? Can the jury
infer ownership from mere unexplained presence?

Is the presumption route (crime is ownership; owﬁership

is' rebuttably presumed from mere presence) for achieving

o) |
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the same result that would be achieved by rephrasing the crime
and providing a defense (crime is presence; affirmative
defense is “defendant was not owner”) inferior as respects
confusion of the jury and as respects advance notice to citizens
of exactly what behaviar is criminal?  Dacs a statutory presump-

tion usurp a judicial or jury role? Assuming you answered yes<§,\)P<
N

to these questions in this case, do these same problems
(confusion of jury; lack of notice; usurpation)-inhere in
presumptions the Supreme Court clearly upholds (particularly
where the rational connection appears only on the evidence

| before Congress and not the mial court)? Would they inhere,

for example, in the presurnption mentioned above, of own-
ership of a “still” from presence plus specified circumstances,
where the significance of the circumstances in indicating
ownership was known only to Congress? o

Mullaney v. Wilbur attempts to answer only some of our
questions. It raises others. ‘

‘Wilbur was convicted of murder by a Maine jury. He
claimed he struck deceased in the hear of passion provoked
by an -indecent homosexual overture. The jury was in-
structed that “malice aforethought” (necessary for a murder
conviction) is presumed and that the defendant must prove
absence of “malice aforethought” by a preponderance of the
evidence, in order not to be guilty of murder but to be
guilty of manslaughter instead, a lower and less severely

punished offense that did not require malice aforethought. 7

Wilbur appealed on the grounds that this instruction violated
his right to due process, including the presumption of in-
nocence until the state proves guilt (every element of the
crime) beyond a reasonable doubt; and cited in support the

~case that most clearly elevated the “beyond a reasonable

doubt” notion into a constitutional requirement, /n re

Winship, 397 US. 358, 90 S.Ct. 1068 (1970) (holding that,

under the constitution, the burden of proof on the state in

a juvenile proceeding must be to prove the elements of the
[151] |
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offense “beyond a reasonable doubt™ as in a criminal pro- -
ceeding, and not a lesser standard such as prépo}gderanc'e of .
the evidence or dlear and convincing evidence). The Maine"
Supreme Court affimmed Wilbur's conviction on me,grolincis ﬂr;m -

under Maine judicial law, murder and manslaughter” were

but degrees of one crime, felonious homicide, notwithstand-

ing they are two separate statutory provisions; - and tha
. s s ' > . 1Al
Winship ,d’('i not apply to a factor such as “malice
aforethought” that merely reduced the degree of the crime.

_Wilbur then petitioned the U.S. District Court (habeas cor-

‘pus). The District Court overturned the conviction on the

grounds that Maine law was 7ot to the effect that there was

but one crime.. Maine appealed to the US. Court o -
peals which -affirmed. the District Court on the ia?npe
gro.unds. Maine petitioned the US. Supreme Court for a
Writ of Certiorari which was:granted, and the US. Supreme
Court remanded the case to the Court of Appeals for re-
consideration in the light of an intervening Maine decision

in another case seemingly confirming Maine’s view that

murder and manslaughter are one crime under Maine law.

~ The Court of Appeals this time accepted Maine's view of ‘its

own law, but persisted in overturning Wilbur's conviction,
saying that whether there is one or two crimes, in substince
fhe_ burden imposed on the defendant by the state judge’s
xnschti‘on is the same and flouts the reasons for the re-
quirement of proof beyond a reasonable doubt. R

Maine thereupon petitioned the U.S. Supreme Court again
fc.)r a Writ of Certiorari, which was granted and which ul-
timately led to the US. Supreme Court decision on the
merits that we are reporting here; o

Under the trial judge’s instructions to the jury in u y

a killing (not justified by war, police powe:rs,ry etc.)!y:ha”?‘:gs,'

intentional, had to be shown by the state before the p’re-' '

sumption of “malice aforethought” and the defendant's?y

burden to disprove it arose.. (“Malice aforethought” and
(152]
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intention may be distinguished in that a person may have

intention, in the sense that it is known or obvious death
will result;: vet “malice aforethought” is absent because the

" intention arose suddenly in the heat of passion upon ade-

quate, provocation. Thus, the burden cast on deferidant by
the trial judge’s instructions in the present case was tO
prove sudden heat of passion on adequate provocation).

It was argued by the state that, under the wrial judge’s
instructions, the state was required to prove beyond a rea-

" sonable doubt every element necessary to make the defen-
dant a criminal—the only thing’ left to the defendant to

show was whether he was a murderer or a manslaughterer
(“malice aforethought™ being the dividing line between the
two). Maine law in essence views the two (murder and
manslaughter) as one crime, felonious homicide, with the
difference being one of degree-—degree of punishmient
(sentence). Proof beyond a reasonable doubt by the state

' had never been required in sentence-setting. Against this it

was argued that if the state could do this, it could also
consider involuntary manslaughter (which does not require
intent—just  criminal negligence) to be an even lower

degree of the same crime,’ felonious homicide, and make
the defendant guilty of murder unless he proves lack of

' intention by a preponderance of the evidence. (There was
~ some grounds for reading Maine law in such a fashion.)

If this could be done, a state could phrase a whole variety
of separate crimes as degrees of one (e. g, assault with
intent to kill, assault with intent to rob, and simple assault),

and make all assaulters guilty of the highest unless, they .

proved the lack of the requisite intent. To be guilty of the

lowest they would have to disprove the requisite intent for

It was argued by defendant that Winship itself had re-

quired proof beyond a reasonable doubt by the state where

all that was at stake was a relatively short sen;enée (as a
[153] 7
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. juvenile offender). Here much more was at stake—the

difference - between murder and manslaughter could in
Maine be the difference berween a life sentence and a very
minor or no sentence, not to mention the difference in
stigma. Furthermore, in Winship the state had not tried to

~ impose the persuasion burden on defendant—merely to re-

duce its own burden to a showing by a preponderance of
the evidence, But'even that was held bad, ‘

‘Could the state make an intentional killing punishable as

murder regardless of malice afﬁjxethought and heat of pas-
sion? If so, isn't it doing the defense a favor to allow a

defense of lack of Vma'lice aforethought or a defense of heat -
of passion, even if defendant has to prove it by a prepon-
derance’ of the evidence? If so, were defendant’s rights

violated _heré?

The problem in Mullaney arose, in a sense, out of the

need to harmonize a number of rules, previously sanctioned
by the US. Supreme Court, that seemed, at least in spirit, o
conflict with the requirement that the state must prove the
facts of the crime beyond a reasonable doubt The Su-
preme Court had relieved the state of some or all of that
burden a number of tmes. It had held (see our earier
discussion) that certain facts against the accused may be
presumed—even, it might be added, if the presumed facts
were the ultimate constituents of the crime. (But in such
cases the jurors were always given to understand thatlif a
reascnable doubt existed in their minds ‘as to whether ‘the
presumed fact exists, the presumption is cvercome and they
must acquit; thus this principle casiz a lighter burden on
defendant—to raise a reasonable doubt—than the presump-
tion in Mullaney). More imporantly, the Supreme Court

had always made it clear that a state can impose (by rdeans

of the device of creating “affirmative defenses") on criminal
defendants the burden of proving certain facts like lack of
sanity, lack of capacity, or self defense, in order to be
| [154) .
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excused, or can create other such “affirmative ‘defenses.”
On at Jeast cne of these, the burden had been that defen-
dant must prove “beyond a reasonable doubt” Leland v.

Oregon, 343 US. 790, 72 SCt.. 1002 (1952) (insanity).

On most others, it was “preponderance of the evidence.”
The Court also seemed in a number of previous decisions
to sanction the common practice that juries are not in-
structed about certairi legal excuses unless defendant meets
a burden of producing some evidence on them. (if that is

met, the jury is instructed that the prosecution has the
burden to negate the excuse “beyond a reasonable doubt,”

except for the above “affirmative defenses.”) If one thinks
about’it, it becomes apparent that under this last principle,
the® issue ‘becomes conclusively resolved against defendant if
he produces no evidence on it. For example, if the issue

of sanity is treated this way, as it is in some jurisdictions, .

and the defendant has no evidence of insanity, the jury
would not be told that they can acquit on grounds of
insanity, and indeed, may even be instructed that he cannot
be acquitted on grounds of insanity (i. e, that he must be
taken to be sane—is this the same thing as a directed
finding of fact against accused, or even a mandatory pre-
sumption of sanity?). R o

Thus, apparently the constitution allowed some burdens,
of some kind, on some factual ‘issues, to be placed on the
accused, . What were to be the limits? Apparently, when a
burden on defendant was considered by the Count to be foo
onerous, central, important, Or counter to widespread na-
tional practice or current tradition, it would be considered

to run afoul of the notion that it is up to the state to prove

guilt, not the defendant to prove innocence—and up to the
state to°prove it beyond a reasonable doubt.

The question, then, in Mullaney, seems to have come’

-

down to the question of whether making the defendant™

negate “malice aforethought™ by a preponderance of the
[155]
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e»:xdech:, is too onerous, central, ,important, or counter to
w?despread national practice or current tradition, to comport
with the constitution, MR -

While placing this burden on the defendant on this issue
was originally the rule at common law in both England and

the US,, in the 50 years preceding Mullaney the tadition in

both England and the large majority of :
reversed itself. 8 o iy Ameﬂmn states had

_ The Supreme Court’s decision on the merits in Mullaney
is that malice aforethought must be proved by the state
beyond a reasonable doubt, because -of the importance of

malice aforethought (in terms of the ‘consequences, among -

other things) and because modern tradition places that
burden on that issue on the state (notwithStahdinp’ the
relative difﬁculty to the state of proving such a subj;ctive
factor—indeed, proving a negative—and notwithstandivng' thé
fact that the defense is likely to have more information on
it). Such an imporant, now traditionally prosecution-al-
located issue like malice-aforethought might be called an

“element” of the crime (be wa i
‘ ry of different uses of
word “element”), ’ ' the

The holding would seem to apply bowever the burden of
persuading by a preponderance 12 s pliced on the defen-
c?ant as respects such an element—whether via a presump-
tion, as in this case (thus, our “View (5),” supra, of the
effect of a presumption, that is, the view that imp(’)S“e«s the
burdeq of persuasion, would be illegal if applied in a crimi-
nal case against the accused as respects such an element
although other of the views, that do not affect pérsuasior;

burden, may be all right, and even “View (5)" may be all

1B 4 fortior:, the placing of the ‘bu‘rde 13
\ n to persuade beyond a reason-
able dou‘bt on the defendant as respects an importanty. tradition:l;ly
prosecution-allocated element such as malice aforethought or heat of
passion, wog]d be bad. Query: How do you distinguish (if at all), the
1ssue of sanity in Leland v. Oregon, several paragraphs above?

[156)
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- right as'respects~things that are not “elements” in the sense

used here®); .or via the mechanism of making “lack of
malice aforethought™ (“presence of heat of passion on sud-
den and adequate provocation”) an affirmative defense in
the statute jtself. The decision thus has implications for the
recodification-of-criminal-law efforts that have been going on
in the states and in Congress for the last several decades.

Under these. efforts, great use is made of the device of

affirmative defenses that place on the defendant the burden

to persuade by a preponderance as respects the facts that,

make out the defense.!¢

. B Among the non-elements, is there a diétinction to be drawn be- :

tween, on the one hand, those that are almost elements, and, on the
other hand, those that are not like élements at all? As to the former,

we could allow only a preponderunce burden to be placed on the_

defendant, rather than a beyond a reasonable doubt burden,

4 For example, under Senate Bill S. 1722 (cited several paragraphs
above), it is an affirmative defense (sometimes called a “bar to prose-~

cution” rather than “affirmative defense,” for reasons that need not
now concern us) to sexual abuse of a minor, that the actor reasonably
believed the other person to be over age 16, to arson and property
destruction, that the act was consented to-or was reasonably so believ-
ed; to receiving stolen property, that it was with inient to return or

report it; to theft, that the property was intangible government prop-

erty obtained to disseminate it to the public and not obtained by
means of eavesdropping, interception, burglary, or criminal entry or
trespass; to obscenity, that the material was disseminated only to
someone engaged in teaching at an educational institution or author-

ized by a licensed physician or psychologist or psychiatrist; to re-

straint of a child by an_unauthorized parent, that the child was
returned unharmed within 30 days; to certain crimes of inflicting,
risking, or threatening bodily harm (such as assault, menaéing; reck-
less endangerment, and terrorizing), that the conduct was consented to
or the hazard was a reasonably foreseeable hazard of a joint under-
taking, medical treatment, or an ocetupation; to murder in conhse-
quence of a felony, that death was not a reasonably foreseeable conye-
quence; - to pressuring a public servant in various ways, that it wis

done tn compel legal action or compliance with duty and the mean\s\\
used '-as lawful; to certain false statement offenses, that -the false:

statement was timely retracted; to offenses of failure to obey judicial
or other process, that the process was invalid or unconstitutional, that
reasonably available, timely means were taken to challengt it, that
the process or order constituted a prior restraint on news, that there

. [157]
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| Ch. 2 PRESUMPTIONS | Such would seem to be what the Su;i}‘geme Courtywa;
. | ' . | o (laney—until we read Panersbn v. New YOrk,
- 'was a privilege, and/or that the failure was due to. circumstances -saying In Mullan , undl (1977) which‘f‘swcame along WO
beyond -the actor's control; to attempt, conspiracy, and selicitation, 432 US. 197, 97 S.Ct. 2319 A ‘ 4 :
that there was abandonment, renunciation, and prevention of the , later. ‘In Patterson, the state imposed, on the accuse :
crime; etc. In each case, it would have been possible, instead, to ; o X - persuade the july by a prepon- 3
include the issue that is the subject of the affirmative defense, in the | the identical Aburd.en ([O“pe N tli)nzl disturbance™) i
definition of the crime itself (i. e., the reverse of the fact that con- ® derance) on an issue ( extreme €mo ; il th
stitutes the defense would become part of the definition of the crime N : that is hard to distinguish from (and served essentially the
—that i3, part of the facts necessary to constitute the crime), with the R function as) the !'provoc';nion-heaté‘of'pa& i
usual (though not inevitable) result that the prosecution would have same m'USaf‘ng \ ‘ this time the state did it by \
had the burden to persuade beyond a reasonable doubt, on it. \How- % sion” issue in Mullaney. But this ume ine h )
ever, the fact that conceptually it could have been made part of the v “means of making the issue an affirmative defense, rather 3
definition does not necessarily make it an “element” in the Mullyney -

RN LT T e e P

sense—that is, an element that may not be allocated to the defenn%ant
to prove by a preponderance. (If it is made part of the definition of
the crime in the statute, rather than an affirmative defense, is\it
necessarily . an “element” in the Mullaney sense?) To be such an
element, the opinion seems to suggest that the issue must be 'cox\r\-
sidered to be at least as important and traditionally allocated to the
prosecution, as the malice aforethought issue. The Supreme Court
has not said, in Mulleney, that there are no- issues upon which the
burden to persuade by a preponderance, may be placed ‘upon the
accused. - The court appears to have merely prohibited it as to some

issues—those that are so important and so frequently prosecution-

allocated in the states in this country in recent history, that t6 go
against this trend would be unconscionable. A decision has to be
made concerning the particular factual issue that has been assigned to .
the accused. {(In Mullaney itself, the recent history and the im--
portance of the issue. hoth pointed in the same direction. - A more
difficult case may arise in the future where they do not.) See also

Sandstrom v. Montana, 442 U.S. 510, 99 S5.Ct. 2450 (1979) (intent is
such an element). . . ;

Do you think Mullaney has implications for “affirmative defenses”
such as self-defense, insanity, intoxication, immaturity, defense of
property, defense of others, or necessity? ’ '

Although we will not mention them, it should be noted that the bill
(S.1722) also provides “defenses” that are not ‘“affirmative defenses.”
As to these, it is provided that the prosecution still has the burden of
persuasion beyond a reasonable doubt. But that burden arises—that
is, an instruction will be given that the state must prove it beyond a
reasonable doubt—only if some evidence to substantiate the defense is
introduced. Such defenses (and possibly presumptions having a simi-
lar effect, although such criminal presumptions—*“mandatory,” in the
parlance of evidence scholars—may or may not be valid) are known in
traditional law, as well. Mullaney probably would not affect them.
What may be novel under the bill, however, and possibly subject to
constituttonal .challenge, is the quantum of evidence that will qualify

[158]
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i rice of tion. The Supreme
than using the device of a.presumption .
Court misgtime upheld the state. Can this be squared with
Mullaney? Is the Supreme Court elevating form over sub-

- stance, by holding that it maters whether the result is

accomplished . by use of an affirmative ‘defense or a pre-
sumption? The court does indicate in Patterson that there
are some matters related fo culpability that could not be

B2

assigned 1o the defendant (to persuade the jury by a pre-

ponderance) regardless of which of the two-devices is used. .

‘ . e
What are they? Are we going to have a heirarchy—i. e.,

. matiers which cannot be assigned to the defendant (10

de by a preponderance)/by either device; mat;fzrs
?wiltxs;: can ge SOPassl;?;ned to him by means of an affirmative
defense but not by means‘of a presumption (i €, the
matter in Mullaney and Patterson); ,and»matters, v\{hxch can
be so assigned to him by either device? (What will be the

_ scheme with respect to assigning him the burden to per-

suade beyond a reasomable doubt?)  We have seen that

“.presumptions against the accused like thase inv?lved and

Y

: f these putposes. It is defined ag such evidence as
ﬁlggzeﬁgnzex:smble begef ll)g the existence of thﬂ‘;fact.. rather. than
such evidence as would justify a reasonable doubt abput its existence.
The constitutional challenge might be most serious where the ggfenie
consisted of a fact that is in some sense consndex:ed centr,a} tot; i
concept of culpability or an “element” as we hav@i\been using tha
term.: . . A ;
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discussed in Ulster, .that haxe some Iesser eﬂeo. on the jury
than putting the persuasion burden on' the defendant, must
meet one version or another of ‘the rational connection test
(depending upon the strength of that effect) in order to be
valid What test must a presumption that ifnposes the

- burden to persuade by a preponderance on defendant meet,

where the heirarchy indicates such a presumption could be
allowed? -If there are issues which can be assigned (by
means of a presumption) to the defendant to prove, beyond
a reasonable doubt (cf. Leland v. Oregon, supra), what test
of vahd:ty must such a presumption meet?!3

" It must be bomne in mind, that any device that imposes

the persuasion burden on the criminal defendant allows a

conviction even when the jury has a reasonable doubt on
that particular issue, for the jury may feel the defendant has
succeeded in raising a reasonable doubt but not in showing
that the fact is most probabh as he contends. Consnder the
issues. of killing, of duress, of msamt}, of ‘intention, etc.

Upon which (if any) -should the jury be allowed to0 -have a

reasonable doubt and yet convict?

¥ In reading Patterson one cannot help but get the fecling that the real
dxstmctmr; from Mullaney the court had in mind (perhaps only hinted at
in the decision), was that in Patterson the imposing of the burden on the
defendant was done by the legislature rather than by common-lauw-

process court decision, Aside from implying some conception of the /‘

relative roles o{ the judicial and political processes, the Supreme Court
was mindful that the legislature might choose to punish the crime as
murder without regard to extreme emotional disturbance {or heat of
passxon) if the Supreme Court made it too difficult for the. state to
recognize liberalizing or mmgatmg factors such as extreme emotional

disturbance or heat of passion. The Supreme Court was worried about

the effect on the codification movement generally, of 2 rule that

mitigating or excusing factors can only be enacted if the ]eglslature is ;

willing to put the burden on the state. Inaddition, legislativei imposing of

- the burden in an affirmative defense communicates in advance much

more clearly. Would you say after Patterson that if the legislature
has constitutional power to make acts criminal, it may provide for
conviction based on those acts alone and relegate all mitigating facts
to the status of affirmative defenses to be proved by a preponderance?

(160) | :

—a .

@

‘ﬁ»

3;

‘the activity for whlclr

| 147 §

TESTIMONY OF PAUL ROTHSTEIN, PROFESSOR (3 LAW,
S GEORGETOWN UNIVERSITY

‘Mr. ROTHSTEIN Thank you. It's been no imposition at all to
hsten to such enlightening testimony and before a-subcommittee of
this stature, which is to be complimented for the forward-looking
nature of these proposalé and the strong stance against crime, par-
ticularly narcotics crime, which is a plague on the entire country.

I might say that in addition to the very distinguished work of the
chairman, I'm familiar with the excellent continuing work and ef-
forts in this vein of Mr. Sawyer, both on this committee and other
committees where I've seen his work. I share with Mr. Sawyer and

‘this subcommittee!the notion that everything possible should be

done to stem this rising tide of narcotics crlme These proposals de-
serve serious consideration.

The main thrust of my comments today is that the proposals in
2646 for a presumption concerning forfeiture, abou<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>