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Preface 

When the Commission first began its examination of police 
powers of search and seizure in 1978, the view was not infrequently 
encountered that the law of search and seizure could safely be left as 
it was. 

To be sure, it was acknowledged that police practices might not 
always conform strictly to legal requirements, and that, occasionally 
at least, judicial officers responsible for the issuance of search 
warrants might exercise their discretion rather less judicially than 
their office required. For the most part, however, it was urged upon 
us that the law of search and seizure stood in no need of close 
scrutiny, much less fundamental reform. 

As evidence for that proposition, we were invited to observe the 
relative dearth of case-law, both civil and criminal, generated by 
allegations of illegal search and seizure. On this evidence, of course, 
the problems of search and seizure were episodic rather than 
systematic: they were problems attributable to the powers' exercise 
in particular circumstances, rather than to the constitution of the 
powers themselves. And, of course, if this evidence were accepted as 
proof, then clearly there were more promising subjects for law reform 
than search and seizure. 

For our part, we were inclined to suspect that the problems of 
search and seizure went beyond occasional non-compliance with an 
otherwise satisfactory legal regime. Our preliminary research had 
disclosed a confusing array of criminal search and seizure powers. 
When one added to that array the various search and seizure powers 
available for the investigation of other federal offences, to say 
nothing of the powers authorized by provincial legislation, the 
cumulative effect was truly beWildering. Surely, it seemed, there 
must be substantial uncertainty in the sheer force of numbers alone. 
Although the rule of law's imperative of certainty might be respected 
in each particular instance, an indiscriminate proliferation of search 
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and seizure powers would render the aggregate of such powers, for 
law enforcement personnel and public alike, virtually unascertain
able and hence uncertain. 

And, of course, to the uncertainty of numbers must be added the 
uncertainties of varying justifications and procedures. Even within 
the Criminal Code itself, search powers varied materially, with the 
legality of their exercise in particular cases contingent upon differing 
justifications and differing formal, substantive and probative criteria. 
In the face of this proliferation of highly variegated powers, there 
seemed every reason to attempt, at a minimum, a thorough 
consolidation and rationalization of the criminal law's powers of 
search and seizure. 

Instead of proceeding directly to this task, however, we were 
anxious to ascertain whether the powers and discretions associated 
with the law of search and seizure represented any kind of problem in 
practice. Conceivably, the mUddle that we perceived was, if not 
perfectly intelligible, at least manageable for experienced police and 
judicial officers. 

The methods we used for examining search and seizure practices 
need not be described here. Suffice it to say that we closely examined 
the use of search warrants, writs of assistance and powers of search 
without warrant. Suffice it to say also that we found ample 
confirmation of our initial apprehension that legal constraints upon 
police powers of search and seizure were not being closely observed; 
and that a significant part of this disparity between law and practice 
was attributable to the complexity and incoherence of the legal 
regime by which the powers were governed. 

Manifestly, not all the non-compliance we observed could be 
attributed to so excusable a factor. For the problem of a complex and 
incoherent legal regime, however, there was an obvious solution: 
consolidate and rationalize the various search and seizure powers 
found within the common law, the Criminal Code, and within such 
crime-related statutes as the Narcotic Control Act and the Food and 
Drugs Act. Ideally, then, all crime-related search and seizure would 
be governed by a single and comprehensive set of standards and 
procedures. 

But what standards and what procedures? Briefly, we fixed upon 
a standard of reasonableness that put a premium upon judiciality and 
particularity. And, of course, from that standard can be derived the 
procedures. In selecting this standard of reasonableness as the 
benchmark for specifying the justifications and procedures for the 
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exercise of police powers of search and seizure, we have attended 
closely to the Canadian Charter of Rights and Freedoms and its 
enjoinder against unreasonable search or seizure. Indeed, it can fairly 
be asserted that our recommendations represent merely an 
elaboration of the standard of reasonableness that informs the right, 
prescribed in section 8 of the Charter, to be secure agaiust 
unreasonable search or seizure. 

In the result, our recommendations for reform were guided by 
three central precepts. First, the disparate array of search and seizure 
powers presently providing for criminal and crime-related investiga
tions should be replaced by a single, comprehensive regime. Second, 
if search and seizure powers were meaningfully to comply with the 
Canadian Charter of Rights and Freedoms, the grounds for their 
exercise should, as a rule, be determined to be reasonable by a 
judicial officer, adjudicating before the event and upon particularly 
sworn information. Third, the exceptions to the rule that search shall 
be by warrant should be so circumscribed as to permit resort to 
powers of search without warrant only in circumstances of 
recognized exigency or informed consent. 
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CHAPTER ONE 

Introduction 

1. The text of this Working Paper is divided into two parts. 
Part One is devoted to an analysis of present crime-related search 
and seizure laws, their history, and how they are put into I?ractice. In 
Part Two, specific proposals are developed for reorganizing and 
changing certain aspects of these laws. 

2. These matters are related, of course, particularly when one 
focuses on specific components of search and seizure procedure. For 
example, in order to make intelligent proposals respecting personal 
search, it is necessary to consider the present law, its historical 
background and the way it actually works. To immediately focus 
upon such specific components, however, is to risk missing the forest 
for the trees. One must first look at the larger picture: the problems 
and characteristics of the existing body of search and seizure law as a 
whole. 

3. This is a complicated task; search and seizure laws are not 
easily organized into a manageable body. Indeed, it is difficult to 
think of another area in criminal procedure so characterized by 
bewildering distinctions and idiosyncrasies. Consider, for example, 
the array of search warrant provisions. In addition to section 443, 
which authorizes searches for items connected to offences generally, 
the Criminal Code contains specially focused provisions covering 
firearms, obscene publications, crime comics, things and persons in 
various disreputable houses, hate propaganda and precious metals.

l 

Outside the Criminal Code itself, yet within areas associated with 
criminal law enforcement, one finds virtually identical regimes under 
the Narcotic Control Act and the Food and Drugs Act.

2 Aside from 
these crime-related warrants, there are nine other search warrants 
established under federallegisiation. 3 
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4. The complexity of the law does not stop at warrant 
provisions; the warrant is not even the major device for authorizing 
searches and seizures in contemporary legislation. It does 
predominate in the Criminal Code itself, although warrantless powers 
do exist with respect to weapons, illegally held timber, cocks in a 
cockpit, and counterfeit money. The diminished role of the warrant 
becomes evident, however, in other federal statutes. Altogether, it 
has been ascertained that eighty-two federal enactments, including 
again the Narcotic Control Act and the Food and Drugs Act,4 confer 
upon designated officers powers to search without warrant. The 
search and seizure regimes under narcotics and drugs legislation are 
further complicated by the maintenance of special powers associated 
with the writ of assistance. In addition to these statutory powers, 
criminal law enforcement relies heavily on common law provisions 
for warrantless search incidental to arrest, and for searches permitted 
by "consent". 

5. This assortment of powers is the product of a growth that has 
occurred in piecemeal fashion over the past 300 years. The tendency 
of legislators has been to enact a search power and append it to a 
particularized enactment when and where the need for one has been 
evident. Consequently, search and seizure powers have been 
regarded individually, as incidents of larger enactments, rather than 
collectively, as instances of a category of power. In this sense, the 
procedural rules governing search have followed the tradition of 
English criminal law; they have not developed so much as 
accumulated. 

6. This pattern of growth has not been interrupted in Canada by 
any major attempt to analyse the laws of search and seizure as a 
whole. Perhaps the closest undertaking to such an endeavour 
occurred prior to the introduction of the 1892 Criminal Code. Yet it is 
arguable that this effort marked more of a consolidation of existing 
provisions than a critical rethinking of them. At any rate, it is fair to 
say that however unkempt the arrangement of rules may have been 
ninety years ago, it is far more so now. It is thus time to examine 
comprehensively the present array of crime-related search and 
seizure powers, and it is primarily to this task that Part One of this 
Worki. ,g Paper is directed. 

7. Part One relies upon three modes of analysis to depict the 
present sit.uation: legal, historical and empirical. The legal 
perspective ("What is the law?") and the historical perspective 
("How has it evolved to its present state?") are presented in 
Chapter Two. Simply on the basis of this presentation, it might be 
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possible to make certain assessments of the coherence and viability 
of the rules, and the trends that have characterized their evolution. 
The picture is not complete, however, until the empirical perspective 
("How is the law put into practice?") is considered; indeed, without 
this perspective, conclusions as to coherence and viability are of 
limited use. 

8. Before depicting the present situation, however, it is useful 
to understand the parameters of the study. What are "searches", 
"seizures", and "warrants"? The answers to these questions may 
appear obvious, but the fact is that the words are often used 
improperly. Writs of assistance, for example, have been frequently 
described as "warrants", whereas they are really nothing of the kind. 
Aside from serving the interests of precision, a definition of essential 
concepts affords basic criteria according to which existing and 
proposed laws may be measured. To know what these concepts 
signify is to take the first step toward evaluating the laws that deal 
with them. 

I. Searches and Seizures 

9. Neither "search" nor "seizure" is defined in our present 
Criminal Code. 'fris may seem a curious omission, but an 
explanation is not hard to find. Quite simply, the Criminal Code and 
similar statutes regard these exercises not as acts but as powers _ 
powers to engage in a variety of courses of conduct. These courses of 
conduct are set out not in legal definitions but rather in two 
complementary types of provisions: general rules regarding police 
conduct in the pelformance of duties, and specific rules which both 
authorize and regulate particular search and seizure activities. In 
performing a search for, and seizure of, a firearm, for example, a 
peace officer is limited both by section 25 of the Criminal Code, 
which allows for the reasonable use of force in the enforcement of the 
law, and by the special provisions of sections 99, 100 and 101: which 
describe when and how such searches may be made, what may be 
seized, and how seized items should be disposed of after seizure. 

10. This approach may suffice to set out what may be done in 
pursuit of a search and seizure power; however, it does not serve to 
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distinguish or identify that power. One must, rather ,attempt to locate 
search and seizure powers in a larger context, asking, "What is their 
significance? What do they do and why are they necessary?" In this 
Working Paper, we accept the following definition. Search and seizure 
powers are powers to perI'orm intrusions for the purpose of obtaining 
things, funds or pre-existing information. 

A. Searches and Seizures as Intrusions 

11. Searches and seizures, if one takes wide and commonplace 
definitions of the terms, are actions that virtually everyone performs 
in everyday life: looking for things, acquiring control over them, and 
transporting them from one place to another. It is only when these 
actions involve an intrusion on the recognized rights of another 
individual, however, that the law ordinarily takes notice. As a general 
rule, it responds by condemning the intrusion as a crime or tort, and 
levying the appropriate sanctions. 

12. At this primary stage of legal response to intrusion, there is 
no distinction between actions performed by police officers and those 
performed by other individuals. The distinction arises, rather, by way 
of specially created exceptions to the general prohibitory standards. 
As one commentator has pointed out: 

Now neither a police officer nor anybody else may, other things being 
equal, lawfully assault or imprison another person, enter his premises or 
seize his goods, because such conduct constitutes trespass to the 
person, to land and to goods. Indeed in the first case a criminal offence 
also is committed. For this reason the law has developed rules justifying 
arrest, entry and seizure in certain cases and these powers form 
exceptions to the more general laws of crime and tort. 5 

It is in this sense, then, that search and seizure laws confer powers. 
More particularly, they confer exceptional powers, powers to do 
what an individual is, in ordinary circumstances, forbidden to do. 

13. The exact parameters of these powers are therefore of 
critical importance to the police. If a police officer acts outside them, 
even in the pursuit of legitimate objectives, he may be breaking the 
law,6 and since an officer acting outside these powers has exceeded 
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his duties, the law will not afford him any special protection against 
those who obstruct his actions. In fact, the occupant of private 
premises who physically restrains an officer from searching them 
without valid authority is on the same legal footing as one obstructing 
any trespasser. 7 

14. The ambit of these exceptional powers is of equally grave 
concern to society as a whole. For the interests with wh,ich these 
powers conflict are among the most critical accorded to individuals in 
a liberal democracy: interests involving the inviolability and dignity 
of the person, the concept of privacy, the security of possessions and 
self-expression. Article 12 of the Universal Declaration of Human 
Rights, for example, prohibits "arbitrary interference" with an 
individual's "privacy, family, home or correspondence". 8 A specific 
application of this concern to those interferences entailed by searches 
and seizures may be perceived in section 8 of the Canadian Charter 
of Rights and Freedoms: 

Everyone has the right to be secure against unreasonable search and 
seizure.9 

Because of the importance accorded to the individual interests at 
stake, it is critical that search and seizure laws be limited to the 
service of competing interests that truly justify the infringements 
entailed. 

15. The threshold question in the elaboration of any scheme of 
intrusive powers of search and seizure is therefore: What competing 
interests should be allowed to justify intrusions upon such significant 
rights? Once this question is answered, secondary questions arise. 
What procedures can be instituted to authorize and monitor the 
intrusions? What constraints should be imposed on the persons who 
perform them? 

16. Such questions, of course, may be posed in a context as 
wide as the spectrum of government intervention in human activity. 
In Canada today, intrusive searches and seizures are performed daily 
in the enforcement of schemes of economic regulation, health and 
safety legislation, and administrative procedures such as income tax 
rules, which all individuals are required to follow to one degree or 
another. A thorough analysis of the range of these intrusions is an 
important and considerable task.10 The context of this paper, 
however, is limited. The intrusions it will discuss will be those 
pertaining to one particular role and function of the State, perhaps 
one of its most critical, and certainly one of its most historical: the 
enforcement of criminal law. 
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I B. Search, Seizure and Arrest 

17. Exercises of powers of search and seizure, along with those 
associated with arrest, constitute perhaps the most visible intrusions 
carried out in the enforcement of criminal law. Unlike other 
infringements on indiv-idual freedom, such as committal for trial or 
sentencing, these powers are likely to be exercised in the ordinary, 
everyday world: on streets, in homes, in workplaces and in vehicles. 
Occurring as they frequently do at the outset of the sequence of 
intrusions that run through the course of criminal procedure, a 
search~ seizure, or arrest may mark the first significant contact 
between a suspect and a law enforcement officer. Moreover, the 
exercise of one power may well be a prelude to the exercise of 
another: a personal search may occur as an incident to arrest; an 
arrest may follow a seizure of incriminating evidence. 

18. Because of the common characteristics and the frequent 
proximity of these exercises of police powers, the need arises to 
distinguish between them. The distinction accepted in this Working 
Paper is founded on the purpose of the two exercises. While arrest is 
a power directed towards asserting control over a person, search and 
seizure are directed primarily towards obtaining things, funds or 
information. 

19. It may be thought that such a distinction is beside the point. 
After all, don't arrests and searches look different? Surprisingly 
enough, not necessarily; indeed, at the initial stage of intrusion, a 
search of premises for persons whom the police wish to arrest may be 
virtually indistinguishable in appearance from a search of premises 
for items that the police wish to seize. The premises are entered, 
perhaps by force, and the peace officers involved move through them 
trying to locate the person or thing that is the object of the 
investigation. 11 

20. Problems of distinction also arise where the intrusion takes 
place not on premises, b~lt on the body of the person. In the Scott 
case, for example, the Federal Court of Appeal was presented with 
the following set of facts: 

12 

The respondent was seated at a table with several others and had raised 
his glass and taken a gulp of beer when the appellant, Siddle, a sergeant 
of the R.C.M.P., who, with the appellant, Blaney, a constable of the 
same force, had arrived on the scene a moment or two earlier, seized 
the respondent by the throat, using his left hand for the purpose, and 
with his right hand seized the respondent's hair and pulled his head back 
so that his face was pointing generally towards the ceiling. 12 

" il 
) 

" 

What happened here? According to the trial judge, an arrest 
commenced with the application of the throat hold; he proceeded to 
find that this arrest was made without justification. The judges in the 
Court of Appeal, on the other hand, looked solely to the search and 
seizure powers under the Narcotic Control Act to justify the 
intrusion, Thurlow J. commenting that he was "unable to see on the 
evidence how what was done is to be regarded as an arrest". 13 

21. The point that emerges from such cases is that it is fruitless 
and misleading to attempt to characterize police actions as "arrests", 
"searches" or "seizures" on the basis of phenomenological 
characteristics. What is distinguishable on this basis is simply the 
nature of the intrusion: an assault upon the person, a trespass upon 
premises. The distinction between the various classifications of 
police powers may be properly appreciated only when it is recalled 
that the function of these powers is to except the police from the 
general rules relating to intrusions. The existence of these 
exceptions, in turn, depends on the presentation of a justification for 
them. The essential distinctions between exercises of powers of 
search, seizure and arrest lie not in the form of intrusion made, but 
rather in the justification for intrusion offered. In other words, in 
response to the question, "What interest or purpose is served by this 
particular intrusion?", the powers of search, seizure, and arrest 
present distinct answers. 

22. The American Law Institute's definition of search in its 
Model Code of Pre-Arraignment Procedure runs in part: 

Any intrusion, other than an arrest, by an officer under color of 
authority, upon an individual's person, property, or privacy, for the 
purpose of seizing individuals or things or obtaining information by 
inspection or surveillance .... 14 

This suggests that search is really a preliminary exercise, undertaken 
for the purpose of achieving the ultimate objective, a seizure; or, to 
be exact, the purpose of the search is to find something. Assuming 
that it is found, the purpose of the seizure then becomes relevant. 

23. Seizure is defined in the ALI Code as follows: 

The taking of any person or thing or the obtaining of information by an 
officer pursuant to a search or under other color of authority .... 15 

To refer back to the sequence that begins with search, seizure 
represents the acquisition of control over what has been found. In 
this respect, seizure is analogous to an arrest. As one commentator 
has noted, 
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Police "seize" human beings, as well as animate and inanimate 
objects .... The arrest of a person and the seizure of a thing are parallel 
activities which mayor may not be incident to a search. 16 

The distinction between the purposes of seizure and arrest thus lies in 
the object of control: an inanimate object (which in our view 
encompasses things, funds and information)17 in the former case, a 
person in the latter. 

24. The exception to this general breakdown occurs when 
control over individual A is asserted in order to rescue him from 
confinement by individual B. While perhaps superficially resembling 
an arrest, such an exercise is distinct from an arrest in that its purpose 
is not the detention of individual A. Rather, the coercive element of 
the exercise is directed towards individual B, just as it would be if he 
were the custodian not of a person but of a thing sought. Accordingly, 
such rescues may be seen to have more in common with seizures than 
arrests. While this view prompts us to consider powers of rescue in 
the course of this Working Paper, we maintain that the interests of 
clarity demand that they be kept separate from powers of search and 
seIzure. 

25. Two further matters deserve clarification. First, in speaking 
of the object of control, it is important to be aware of the distinction 
between the purpose for which the power is exercised and the steps 
that may be necessary to achieve that purpose. For example, in order 
to conduct a search of a person it is necessary to assert control over 
that person for the duration of the search. This assertion of control 
might well satisfy the traditional test for arrest set out in the Whitfield 
case: 18 touching with a view to detention. Because of the 
instrumental character of such intrusions, however, they are not 
uncommonly perceived as a deprivation upon liberty that somehow 
falls short of qualifying as an arrest. 

26. This problem has often been resolved in American 
jurisdictions by classifying the detention necessary to effect the 
search as a "stop". This term is also used by police forces in Canada 
to cover such activities as checks of automobile drivers for licences 
and insurance documents. A further semantic refinement -
"freezing" the occupants of premises being searched for narcotics -
was introduced into the vocabulary of search and seizure by Levitz v. 
Ryan. 19 It remains to be seen, however, whether in the light of the 
Charter these "stops" and "freezes" will qualify as arrests or 
detentions or be given a distinct juridical status. More generally, it 
remains to be seen whether, and to what degree, Canadian courts will 
modify the notion that the duties conferred upon peace officers imply 

14 

I 
~ 
~ 
1\ 

Ii 
r 
~, 

I 
n 
!! 
li 
II 
I' 

II 
n I 

1 

I: 
I' , ' 

I· ; 

I 
r 
~ 
I 

L 

the powers necessary and incidental to their performance. For 
present purposes, however, we have not found it necessary to resolve 
these issues. Instead, we have attempted, wherever possible, to make 
explicit which instrumental intrusions are to be attached to particular 
powers of search and seizure. 

27. Second, in distinguishing the purpose of a search from that 
of a seizure, it is not intended to suggest that separate justifications 
must always be offered at different stages of intrusion. Rather, the 
two stages often form a continuum; as was mentioned, the purpose of 
the search resides in the seizure that is expected will follow it. 
However, the Colet case,20 recently decided by the Supreme Court of 
Canada, demonstrates judicial reluctance to infer the existence of a 
search power from the presence of a seizure power. :Moreover, there 
are some circumstances in which an officer is entitled to seize objects 
of an incriminating nature, which he may not have anticipated finding 
at the outset of a search.21 It is prudent, therefore, to be specific in 
discussing or formulating these powers. For present purposes, we 
view search as the power to perform intrusions in order to find an 
object. We view seizure as the power to acquire that object. 

C. Search, Seizure and Surveillance 

28. If the powers of search and seizure conferred upon police 
officers are justified generally by the State's interest in controlling or 
obtaining certain things or information, they are not the only 
practices exercised in the pursuit of such an interest. Rather, the 
pursuit of information, particularly in the modern world, may be 
undertaken by means of the distinct practice of surveillance. 

29. The distinction between surveillance and search and 
seizure is not an altogether obvious one. Indeed, little analysis has 
been done in the way of articulating a definitional distinction. The 
distinction adopted in this paper is as follows. While the purpose of 
search and seizure is to obtain or control things or infOl'mation that 
pre-exist the exercise of the power, the purpose of surveillance is to 
obtain information that becomes l1erceivable in the course of its 
exercise. This distinction may be understood through a discussion of 
both juridical and technological factors. 
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I 30. While it is now possible to think of search and seizure as 

information-gathering powers, originally they were regarded exclu
sively as means of obtaining things. The common law search warrant, 
as will be detailed later, was brought into existence solely to recover 
stolen goods from their unlawful possessor. While the ambit of items 
sought was gradually expanded by statute, it was not until 
comparatively recently that courts acknowledged a basis of seizure 
wider than a superior proprietary claim to the items in question. In 
Entick v. Carrington, a leading English case from 1765, the 
common law position was forthrightly stated: the State was not 
entitled to seize items for purely evidentiary reasons. 22 While this 
position was overturned in Canada by the 1892 codification, it 
remained vital both in the United States and in Great Britain for a 
good deal longer. 23 

31. The acquisition of things involves a distinct progression of 
events: entry is made into the area to be searched, the presence of the 
thing sought is ascertained, and the things found are appropriated. 
The possibility of prolonging the intrusion in order to observe 
subsequent occurrences has not been recognized as a valid aspect of 
search powers. Even after evidence gathering became acknowledged 
as a legitimate objective, courts interpreting search and seizure 
provisions were interested not in information ,!S such, but rather in 
information that came from things. This position was maintained as 
recently as the 1947 decision in the Bell Telephone case, in which a 
warrant to search for and observe certain telephone apparatus was 
quashed. "[TJhe fundamental thing", stated McRuer J., "is that the 
purpose of the search warrant is to secure things that will in 
themselves be relevant to a case to be proved, not to secure an 
opportunity of making observations in respect of the use of things, 
and thereby obtain evidence. ,,24 

32. Just as the "thing" to be seized was decidedly material in 
nature when search powers were conceived, so too the method of 
intrusion was envisaged as primarily physical. This physical 
orientation, which has remained basically unchanged to the present 
day, is reflected in the legal issues attending execution of searches 
and seizures: the question of whether entry into premises must be 
announced, the standards regarding use of force, and the procedures 
regarding detention of goods seized. In essence, the intrusion 
signified by making a search and seizure is one that calls attention to 
itself. Certainly this is the universal case in searches of the person, 
and while it is not unknown for premises to be searched in the 
absence of an occupant, empirical evidence suggests that such 
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incidents are the exception.25 Even in such exceptional cases, the 
intrusion is likely to manifest itself in the form of traces of the search, 
the absence of things seized, or notices left for the occupant's 
information. 

33. The visibility and physicality of the exercise correspond to 
the visibility and physicality of the interests protected by the precepts 
of Canadian criminal and tort law. These interests reflect an age when 
the greatest threats to individual security were perceived to be 
physical. It was in response to the tangible threats of what they 
identified as "the state of nature" that seventeenth- and eighteenth
century liberal theorists such as Hobbes and Locke developed a 
concept of the political state that would guarantee such physical 
rights as life, liberty and property.26 Search and seizure laws in a 
sense responded to the physical aspect of this protection by 
authorizing certain physical exercises as exceptions to it. 

34. The neatness of this interface between intrusion and 
protection, however, has been disrupted by the development of an 
information-gathering technology that is invisible by nature. In 1967, 
Alan Westin wrote: 

A technological breakthrough in techniques of physical surveillance 
now makes it possible for government agents and private persons to 
penetrate the privacy of homes, offices and vehicles; to survey 
individuals moving about in public places; and to monitor the basic 
channels of communication by telephone, telegraph, radio, television 
and data line. 27 

The legal response to this development has been both extensive and 
diffuse. Primarily, the discussion has focused upon the need to 
develop new concepts of privacy to meet the technologic-al threat to 
individuality.28 In addition, however, the question has been raised as 
to how the exercises of technological information gathering fit 
together with the concepts of search and seizure. 

35. In the Berger case, for example, the United States Supreme 
Court held that the use of electronic devices to capture conversations 
qualified as a "search" within the meaning of the Fourth Amendment 
to the American Constitution. 29 The motive of the Court, to impose 
constitutional safeguards on the use of a technology of which the 
framers of the American Constitution had no evident conception, was 
arguably laudable. Yet it is important to recognize that while 
technology has facilitated surveillance, it did not introduce 
surveillance; surveillance was possible long before electronic 
transmitters came into existence. Indeed, the primitive antecedent of 
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wiretapping, eavesdropping, was condemned by Blackstone as a 
nuisance at common law.30 Although this activity involved, and 
indeed still involves, different logistics from that of electronic 
surveillance, the progression of steps in the exercise is identical: the 
entry is made, and then the observer waits for the occurrence that 
will provide the information being sought. In other words, while a 
search is designed to capture an object present at the point in time at 
which the entry is made, a surveillance is set up to capture or observe 
occurrences that take place after the entry is made. 

36. Surveillance, then, is distinguished from search and seizure 
not by its technology, but by its chronology. Interestingly, the ALI 
Code, while adhering to the position that surveillance constitutes a 
category of search, recognizes this distinction: 

Surveillance searches do not seek things or information in esse at the 
time the search is commenced, but rather to observe an individual's 
continuing conduct and utterances in the expectation that the scrutiny 
will yield evidence or other information.3l 

From this distinction flow procedural demands. For example, the 
effectiveness of surveillance, unlike that of search, is likely to depend 
upon whether it is kept secret from the individuals concerned for a 
considerable period after entry. 32 

37. It should be noted that since this distinction is not founded 
on technological factors, it admits the possibility of sophisticated 
equipment being employed in a search and seizure. An obvious 
example would be the use of a camera to record the contents of 
private premises. The use of sophisticated technology, of course, 
renders it increasingly possible to carry out searches and seizures in 
less overt and even surreptitious fashion, a development that 
undermines certain protections inherent in the visibility of the 
traditional intrusions. The importance of these protections will be 
discussed later in this paper. 33 

II. Individual Interests Affected by Intrusion 

38. Search and seizure powers confli,ct with four basic types of 
individual interests: security of the person, enjoyment of property 
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and related rights, expressions and communication, and informa
tional privacy. In order to put search and seizure powers in 
perspective, it is useful to examine briefly the protections accorded 
these interests under law. 

A. The Person 

39. Security of the person is recognized as a distinct right in 
both the Canadian Charter of Rights and Freedoms34 and the 
Canadian Bill of Rights. 35 'Further recognition of the inviolability of 
the body has been codified in the civil jurisdiction of Quebec. 36 The 
common law has also developed its special rules to protect the body. 
Primarily, this protection has been evident in the fields of tort and 
criminal law, in the definition of the causes of action and offences 
relating to intrusion upon the body: assault, b!Attery and false 
imprisonment in the former case, and the various assaults causing 
bodily harm and the sexual offences in the latter. The variety of these 
legal protections and the seriousness of the consequences stemming 
from their violation indicate that security of the person is, under 
present Canadian law, guarded even more heavily than such 
associated interests as liberty and enjoyment of property. 

40. The distinct protection that the law accords to the person 
has also been apparent in the specific case-law regarding the 
purported exercise of search powers. The Ella Paint case, in which 
an officer armed with a warrant to search premises was found guilty 
of assault for conducting a personal search of an occupant, is the 
leading Canadian case on this point. Harris J. of the Nova Scotia 
Supreme Court stated: 

In prosecuting his search the statute enables the constable to break 
doors, locks, closets, cupboards, etc. But nothing is said about 
searching the "persons" of the occupants. If it were contemplated to 
authorize so unusual a proceeding, one would expect the legislature to 
say so definitely and precisely; for, to search the person of the occupant 
is pushing farther the invasion of one's privacy than breaking open a 
door or closet. 37 

The common law, as disclosed in this passage, goes no further than 
requiring definite and precise authority for personal search; where 
that authority is conferred, the courts have acceded to it. 
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I 41. In fact, the power to search persons is widely, if 
inconsistently, spread among the relevant provisions in Canadian 
law. Among the crime-related warrant provisions examined in this 
paper, powers to search persons could be construed to exist under 
only four sections: sections 10138 and 353 of the Criminal Code , 
section 10 of the Narcotic Control Act, and section 37 of the Food 
and Drugs Act. The restricted availability of powers of personal 
search in this context, however, is due less to a heightened respect 
for personal integrity on the part of Anglo-Canadian lawmakers than 
to the historical association of the warrant with searches of private 
dwellings. Indeed, the development over the last three centuries of 
the warrant, with its safeguards against unjustified entry into private 
domains, has been accompanied by the accrual of relatively 
discretionary warrantless powers to search persons. 39 The more 
traditional of these powers - searches of persons incidental to arrest 
or for dangerous weapons - have been carried from early English 
law into modern Canadian law in unbroken lines of descent.4o To"this 
core have been added new bases for intrusion, such as those 
currently afforded by narcotics and drugs legislation. When, along 
with these powers, the unfettered discretion to request a person's 
consent to a personal search is taken into account, it is evident that 
Canadian law gives peace officers wide latitude in invoking 
exceptions to the prohibitions against violations of the person. 

42. But how far may a peace officer go in invoking these 
exceptions? Can all parts of the body be searched in order to find 
what the peace officer is looking for? In at least one instance, a 
Canadian court has given a negative answer to this question. In 
Laporte v. Laganiere I.S.P., the Quebec Queen's Bench quashed a 
search warrant to extract bullets from a man's body. While Hugessen 
J.' s comments were directed specifically to the interpretation of 
section 443 of the Crilninal Code and the common law power to 
search incidental to arrest, they also evinced a strong policy 
orientation: 

I am not the first judge, and I trust that I shall not be the last, to decide 
that the possibility that some guilty persons may escape the net of 
justice is not too high a price to pay for the right to live in freedom. If the 
Crown cannot prove its case against Laporte without doing physical 
violence to his person then it is better that the case be not proved.41 

On the other hand, some intrusions into the body, particularly those 
probing exercises that do not puncture the skin, have been sanctioned 
by Canadian courts. A number of decisions, including Scott42 and 
Brezack,43 have upheld the right of peace officers to make searches of 
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the human mouth to find narcotics or drugs. And in Reynen v. 
Antonenko, it was held that a medical examination of the rectum, 
conducted by a doctor instructed by the police, is not an unlawful act 
if the force used is reasonable, proper and necessary. 44 

43. As well as adsing in the context of traditional search and 
seizure powers, the sensitive issue of intrusions into the body for 
evidentiary purposes is relevant to the design of provisions covering 
the taking of blood and urine samples and other bodily substances. It 
is noteworthy that the right of an individual to decline to comply with 
such tests is recognized in the Criminal Code;45 on the other hand, 
this right has not been translated into such procedural requirements 
upon the police as mandatory warnings or standardized requests for 
consent. 46 Although the performance of such tests may fit within the 
definitions of search and seizure developed earlier in this paper, we 
believe that the techniques involved deserve separate analysis. 
Accordingly, they will be considered in another Working Paper. 47 

The present paper deals with investigative activities entailed in mouth 
searches, strip searches, and rectal and vaginal probes for concealed 
items. 

44. Internal search activities prompt special apprehensions 
related to two major concerns - personal safety and human dignity. 
The former concern arises, for example, in cases of mouth searches, 
which may involve a dangerous "throat hold" technique. Before the 
Royal Commission into Metropolitan Toronto Police Practices, one 
officer professed the view that "in order to preserve evidence it was 
permissible to choke a suspect even to the point of risking his life". 48 

That the advantages of obtaining evidence truly justify putting life in 
danger, however, was denied in the Laporte case and is indeed 
contradicted in subsection 25(3) of the Criminal Code, which tightly 
restricts police activity "likely to cause death or grievous bodily 
harm". 

45. The latter concern, and the recognition that human dignity 
must on occasion outweigh the probing designs of science, has been 
articulated by Mayrand as follows: 

[TRANSLATION] 

Justice must refuse to collaborate with science when that would involve 
violating the sacred character of the person. As Rabelais said, "Science 
without conscience is the ruin of man" .49 

The concern is most relevant to search and seizure in the case of 
rectal or vaginal searches. Police instructions have made clear that 
such searches may only be conducted by an officer of the same sex as 
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I the person concerned; they also direct that the officers require the 
suspect to expose the rectal-vaginal area rather than touch .the 
suspect themselves.5o However, it is obvious that such exerCIses 
involve serious infringements on the modesty and dignity of the 
individual. Indeed, such infringements begin not with the probing of 
the body but with the requirement that the individual subject himself 
to stripping and sexually intimate touching. 

B. Property and Related Rights 

46. In Entick v. Carrington, Lord Camden articulated the legal 
sanctification of property ownership that prevailed in his era: 

The great end, for which men entered into society, was to preserve their 
property. That right is preserved sacred and incommunicable in all 
instances where it has not been taken away or abridged by some public 
law for the good of the whole.51 

In the two centuries since Lord Camden's decision, the exceptions to 
the supremacy of private ownership have expanded considerably, to 
the point where the attitude itself is an anachronism. This was 
pointed out recently, in fact, by Salmon L.J. of the English Court of 
Appeal, who described Lord Camden's words as "both archaic and 
incongruous".52 It is possible however, to abstract from its obsolete 
context the very legitimate concern at the root of the judgment - the 
protection of individual property from arbitrary intrusions by the 
State.53 

47. Property has served a number of historical functions, two 
of which are particularly relevant to search and seizure powers. The 
first of these has been to protect the individual's rightful possessions 
from appropriation by others. The second, which is related to the 
emerging concept of privacy, has given him a spatial domain in which 
he is free to be left as alone as he wishes. 

(1) Possessions 

48. In effect, the law draws a line around the rightful 
possessions of an individual; if others attempt to appropriate them, he 
may seek redress through various legai avenues. In Quebec, an 
individual's right to enjoyment of his possessions has been codified.54 
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In common law jurisdictions, the potential actions of trespass to 
chattels or conversion are open to him in tort. The criminal law 
recognizes various offences of mischief, theft and fraud. 

49. It is within this protected zone that seizure, as opposed to 
search, generally has consequences. The consequences of the 
intrusion are concrete: the possessor is quite likely to lose the 
enjoyment and use of the thing seized for a lengthy period. When the 
avenues of appeal and the possibilities of second trials are taken into 
account, the inconvenience caused by seizure of possessions may 
become considerable. A recent example in point is the Pink Triangle 
Press case, in which business documents of a newspaper were held 
for over two years. 55 

50. The subordination of property interests to the demands of 
criminal law enforcement has been implicit in the expansion of search 
powers over the past few centuries. Where these demands are 
legitimate, the individual property-holder must suffer some depriva
tion. While at one time it was thought that some items, such as 
"private papers", ought to be immune from seizure altogether,56 it is 
now generally recognized that any chattel can be seized so long as it 
is sufficiently related to an offence. 57 However, the individual's 
interest has been recognized in restraints upon the way in which the 
State is allowed to seize and detain such items. Primarily, these 
restraints come into play after the seizure has been made, in rules 
dealing with the disposition of things seized and their possible 
restoration to private possession. They are also relevant, however, in 
the context of the execution of the search; where the mode of 
authorization is a warrant, for example, there is a general limitation 
that only those items named on the warrant be seized.58 

51. A person's possessions may be damaged as well as seized 
in the course of executing a search. Police officers acting under 
existing provisions of the Narcotic Control Act, for example, may 
break open doors, windows, containers and "any other thing".59 Such 
damages represent a cost that the public, in the form of either 
individual losses or compensation for the injury to the individual, is 
required ultimately to bear. 

(2) Private Domains 

52. The second relevant function of property has been to give 
the individual a private domain. Within this domain, the individual is 
supreme; persons who intrude upon it contrary to his wishes may be 
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prosecuted civilly, and in some proVInces, under statutory 
provisions, as trespassers. 60 

53. The notion of the spatial domain is intimately connected 
with a concept that has received a good deal of attention recently: the 
protection of privacy. Indeed, until lately, the deprivation of a 
property right was one of the two main bases upon which a claimant 
could assert a violation of his right to privacy.61 What, then, is 
"privacy"? Conflicting definitions have been advanced by various 
commentators, and the theoretical problems are so acute that the best 
solution may well be to regard privacy as a "principle having a high 
order of generality", rather than attempting to formulate a specific 
rule. 62 The foundation of this principle, and the interest it champions, 
though, have been articulated quite simply: 

Ever since man's emergence as a social animal his right to be private 
has been one of his essential guarantees of liberty. In this sense he may 
be considered free to the precise extent that he is let alone in that inner 
core of his being which concerns only himself, to think and act 
unfettered by either legal restraint or private curiosity .... 63 

In a sense, property has reified this right to be "left alone", by giving 
each person a spatial domain into which the outside world, including 
the State, cannot pass in the absence of exceptional authority. 

54. For the purposes of search and seizure law, there are two 
basic categories of "domain" that belong to an individual -
privately occupied places and vehicles. The law has differentiated 
between these categories; vehicles, while affording a certain measure 
of privacy and security to their occupants, have not been accorded 
the same degree of protection given to private premises. As the 
United States Supreme Court has observed, "the configuration, use 
and regulation of automobiles often may dilute the reasonable 
expectation of privacy that exists with respect to differently situated 
property".64 This distinction between vehicles and private premises is 
particularly relevant to the breadth of circumstances in which search 
should be permitted without warrant; accordingly, it is covered in 
detail in Chapter SiX.65 

55. Perhaps a more significant question is whether there is any 
valid distinction between the dwelling-house and other places in 
which individuals have legitimate expectations of privacy. Certainly, 
the notion that an individual's dwelling-house is his last place of 
refuge, a place where he can "retreat ... and there be free from 
unreasonable government intrusion,,66 has a strong emotional appeal. 
It underlies the classic declaration that "a man's home is his castle", 
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first made by Lord Cole in Semayne's Case67 and treasured by 
decision-writers ever since. But while freedom from intrusion in the 
home remains, in the words of an American jurist, the "archetype of 
privacy protection", 68 the ambit of that protection has expanded to 
cover other domains as well. Indeed, Lord Cole's declaration has 
been cited in connection with such non-residential domains as 
offices.69 The question thus arises whether other privately occupied 
places are perceived as appropriate for the same protection 
traditionally accorded to the home.7o 

56. Procedural distinctions certainly remain in the statutes. 
Both the rules for firearms searches under section 99 of the Criminal 
Code and those for narcotics and drugs require documentary 
authority for intrusions into dwelling-houses that is not required in 
the case of non-residential premises. 71 Distinctions are also reflected 
in common law rules, such as those covering the necessity of a 
demand to enter, which are stricter if the premises to be searched are 
a dwelling-house. 72 We take the view, however, that the existence of 
separate rules for residential and non-residential premises needs to be 
approached afresh. Searches of offices, for example, may involve as 
great an interference with expectations of privacy as searches of 
dwellings. While the residential or non-residential status of private 
premises may be relevant in certain circumstances, e.g., in terms of 
whether it is appropriate to authorize a search by night, this 
distinction no longer seems relevant as a "bright line" for protecting 
individual privacy interests against arbitrary intrusions. 

57. With the proliferation of search powers over time, the 
inviolability of spatial domains, like that of personal possessions, has 
of course been subordinated to the interests of criminal law 
enforcement. It is in any event largely accepted that the interest of 
the individual in enjoying the degree of privacy and solitude he 
chooses for himself must give way to the legitimate needs of the 
police to obtain objects of search and seizure. And while this 
suspension of the individual's control of his domain remains a serious 
infringement, it is a more abstract deprivation than the losses an 
individual suffers in respect of his possessions. The individual 
affected loses nothing material, but rather his choice of who may 
occupy his domain. So too, unlike the intrusions upon possessions, 
which may be of long duration, the intrusion upon such domains 
effected by search is relatively brief.73 Still, it is safe to say that the 
importance of the private domain has inspired more judicial comment 
than any other concern in the area of search and seizure law. To the 
extent that this domain affords a critical protection to the individual 
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in the maintenance of his privacy, this attitude is valid. Yet to the 
extent that the law has tended to concentrate on protecting the spatial 
domain to the detriment of other interests, the attitude may have been 
near-sighted. Is it sufficient to fortify the door to the domain, but 
leave the intruder unfettered as to what he may do once inside? 

C. Expressions and Communications 

58. An individual's expressions an<;i communications are 
affected more by powers of surveillance than by those of search and 
seizure. This is because expressions and communications are 
dynamic phenomena, spanning and developing over intervals of time. 
Accordingly, it is the continuous intrusion of surveillance that is 
appropriate for obtaining or controlling the information they disclose. 
It is only when the expression or communication is recorded or 
summarized, so that it is preserved in a concrete form, that search 
and seizure powers become relevant. 

59. As a general rule, records of expressions and communica
tions are treated just like other possessions. While the reproduction 
of such records is covered by copyright law, the records themselves, 
in the form of papers, books, tapes and films, are essentially things 
that, like other chattels, may be the subject of actions of trespass and 
conversion in tort, or charges of theft and fraud in criminal law: 

Where civil servant [A] opens [B],s mail and reads it, [B] will probably 
succeed in a suit for damages .... However, if [A] merely reads an open 
letter without touching it, [B],s suit will fail because there has been no 
direct interference. It does not matter that [B],s complaint is basically 
the same in both cases. [A] is liable in the first instance not for his 
assault on [B],s privacy but for his interference with [B],s chattels. This 
type of analysis would apply equally to such articles as diaries or " 
personal financial records. 74 

60. Nor are such records specially protected from search and 
seizure; insofar as they provide relevant information, they are readily 
seizable with other evidence of an offence. This represents a 
departure from the common law tradition, according to which 
"private papers" were held to be particularly sacrosanct. An 
individual, it was believed, was entitled to select for himself the time 
and circumstances under which he would "share his secrets with 
others".75 Quite simply, the fact that a record may disclose a secret 
about an individual is no longer a reason not to subject it to seizure. 
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On the contrary, if the secret bears an evidentiary connection to an 
offence, it may frequently provide the very justification for intrusion. 

61. An exceptional instance in which communications are 
?iven special protection from seizure is the case in which a special 
mterest or "privileg~" is present. This subject, pertaining to items in 
the possession of solicitors and possibly the press will be discussed 
later in this paper. 76 ' 

D. Information 

62. All of the individual interests discussed so far have 
embodied information; the search of his body or premises and the 
examination of his possessions or communications, all re~eal facts 
about the individual concerned. But there are other ways in which 
facts about an individual may be revealed other than by intrusions 
upon his own conventionally recognized rights. An individual may be 
observed from vantage points outside his private residence or 
workplace. Information about him is likely to be in the hands of 
acquaintances, private institutions and government agencies. Any of 
these gr~up~ may. be requested to co-operate, or indeed be subjected 
to coe~cl~e.mtruslOns by the ~olice, in the course of an investigation 
of the mdlvldual concerned. Fmally, the police investigation itself is a 
~ource of potential information, both to the individual himself, and to 
mterest groups outside the police, such as the press. 

63. The phenomenon of information-gathering has already been 
referred to in passing in connection with modern technological 
developments and the rise of surveillance. 77 Advances in the methods 
of reception and classification of information not only call into 
question the traditional physical concepts of individual protection 
but they also raise the spectre of a society in which individuality i~ 
crushed because the person is thoroughly known and therefore 
subject to manipUlation. The spectre of such a society, reminiscent of 
George Orwell's Nineteen Eighty-Four, has prompted serious and 
agonized discussion as to the legal measures that might be taken to 
prevent such a situation from developing. 78 

. 64 .. There is no general right to prevent others from acquiring 
mformatIon about oneself, even when the information relates to a 
protected interest. Data about an individual that pertain to activities 

27 



, ~' .. 

within his own private domain, for example, may be appropriated and 
used by another, so long as the domain itself is not violated 
physically.79 However, there are two particular ways in which an 
individual may be protected from the acquisition of information about 
him from third parties. First, there may be a relationship between the 
individual and the third party that includes confidentiality as an 
integral element. This duty of confidentiality may arise from 
contract,80 or it may arise from circumstances in which a reasonable 
man would perceive it. 81 Second, as in the case of government 
institutions, there may be a statutory duty of non-disclosure imposed 
upon a particular party in possession of information about members 
of the public. 82 

65. How does this affect the acquisition of information by the 
police? Except where the confidential information is "privileged", the 
duty of non-disclosure does not outweigh the legitimate law 
enforcement interest in obtaining it. If the information in an 
individual's diary is seizable in his own home, it would be illogical to 
prevent similar information fr.om being obtained elsewhere. This 
proposition seems to be accepted in recent legislative initiatives 
regarding individual privacy. The federal Privacy Act, for example, 
recognizes that the duty of a government institution to withhold 
personal information about an individual must give way to both a 
warrant issued to obtain it, and the request of an investigative body. 83 

66. Insofar as the acquisition of the information represents an 
intrusion, it is becoming recognized that, quite aside from the fact 
that the search may involve interference with spatial domains and 
possessions, it should be subject to procedural safeguards. This was 
perceived, for example, by the Krever Commission in Ontario, which 
recommended that no employee of the provincial health insurance 
plan be permitted to release health information about an individual to 
any police force in the absence of a warrant to obtain the 
information. 84 In the private sector, it is common for institutions such 
as banks and private telephone companies to insist on legal 
authorization before releasing information about a client to the 
police. We believe that this recognition of the private nature of 
personal information represents a healthy trend, and attempt to give 
balanced recognition to this interest in the course of this paper. 85 
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III. Modes of Authorizing Searches and Seizures 

A. Warrants 

(1) The Warrant as Authority 

67. "In its primary sense", runs Sweet's definition, "a warrant 
is an authority. ,,86 More specifically, in the common law tradition, it 
is a document, issued by a designated official, that confers authority 
on its recipient. This authority, in the context of search and seizure 
powers, is the authority to perform intrusions for the purposes 
previously described: obtaining things, funds or pre-existing 
information. 

68. The use of a warrant, of course, is not the only way in 
which intrusions may be authorized. The power to search and seize 
may be granted by legislation directly to a specified class of 
individuals, with the possible limitation that they only exercise that 
power once they have ascertained the existence of given 
circumstances.

87 
Compared to models of direct conferment of 

authority, the warrant procedure adds an extra step to the process; it 
entrusts the decision to search and seize to a party other than the 
prospective executor of the power. While this two-step process may 
be seen today as a kind of control device, its origin resided not in a 
perceived need to control power, but rather to extend it. 

69. The nature of the warrant as a conveyor of authority can be 
properly understood only if its history is taken into account. 
Basically, its emergence in England is tied to the ascendancy of a 
figure whose own significance in the evolving patterns of authority 
was critical, the justice of the peace. The justice, during the course of 
the sixteenth century, became "the workhorse of local government", 
fulfilling an assortment of administrative as well as law enforcement 
functions.

88 
These functions eventually required him to assert his 

control over the contemporary policing organization, the local 
constabulary. This assertion was manifested in the adoption of the 
warrant. 89 

70. The warrant was basically an extension of the justice's 
authority, an extension necessitated by the impossibility of the 
justice's personal performance of all of his newly acquired duties: 

Travel in medieval England was hazardous and difficult even within the 
relatively small jurisdiction of the justices. Thus the warrant provided a 
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means of limiting the necessity of such travel by the justices by giving 
instructions to the constable. The warrant incidentally served as 
evidence of authority beyond that of the symbolic staff or baton.9o 

As originally conceived, then, the warrant was a device that 
simultaneously enabled the justice to delegate responsibilities while 
maintaining control over their exercise. Moreover, it made the 
powers of the delegatee visible. As the justice's responsibilities grew, 
so did the use of the warrant. 

71. What prompted the gr0wth of the search warrant was the 
need to respond to complaints of stolen goods. Hale, in his History of 
the Pleas of the Crown, gave what was to become an influential 
account of the appropriate procedure to follow in such cases: 

In case of a complaint and oath of goods stolen, and that he suspects the 
goods are in such a house, and shews the cause of his suspicion, the 
justice of peace may grant a warrant to search in those suspected places 
mentioned in his warrant, and to attach the goods and the party in 
whose custody they are found, and bring them before him or some 
justice of peace to give an account how he came by them .... 91 

The identity of the participants in Hale's model is noteworthy: the 
applicant was a private citizen coming to the justice in order to obtain 
the service of the local law enforcement apparatus in the vindication 
of his complaint; the constable was the officer sent out by the justice 
when a response was appropriate. These roles have shifted 
fundamentally in the centuries since Hale's account. The police 
themselves have become the applicants for the warrant in almost all 
instances, although they themselves may be acting upon complaints 
from individuals.92 So too, administrative control of police activities 
has shifted from the justice of the peace to other organizational 
structures - executive officers within the force answerable to 
Cabinet ministers, municipal councils and local administrative 
boards. 93 Both of these changes are traceable to the advent of the 
modern police force in the mid-eighteenth century, a phenomenon 
that it is safe to say Hale could not have imagined. How is it, then, 
that the procedure he envisaged is still basically intact, that the 
warrant still represents a grant of authority by the justice to the 
recipient to make a requested search and seizure? 

72. Essentially, the nature of the authority conferred by the 
warrant has changed along with the social institutions involved in the 
procedures. When the justice grants a warrant to a police officer, it no 
longer represents the delegation of authority from an administrator so 
much as the authoritative decision of an adjudicator. Indeed, it is the 
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separation of the decision-making function of the justice from the 
executive duties of the officer that distinguishes the warrant 
according to modern case-law. As was stated in the 1965 Ontario case 
of Worrall: 

The police officer is not a judicial officer. It was not his function to 
decide whether the articles in question should be seized or not. It was 
the duty of the Justice, upon the evidence before him, to decide this 
question. 94 

Inherent in this separation of powers is the notion of control: the 
peace officer cannot perform the search and seizure until the justice, 
having assessed the officer's application, decides to authorize him to 
do so. 

73. While this control has been emphasized in recent case-law, 
it is important to realize that its fundamental basis is traceable to 
Hale's model. Hale developed his warrant at a time when the 
common law was starting to flex its muscles, and he encountered 
antipathy from such champions as Coke towards the infringement 
upon property rights and abrogation of parliamentary sovereignty 
that the warrant was thought to represent. 95 Hale, too, though, was a 
sound common lawyer; while he was prepared to countenance the 
search warrant as a necessary device for the apprehension of felons, 
he was careful to invest it with features that would assuage some of 
the worst fears of uncontrolled state intrusion. These features, which 
have been emphasized in the case-law ever since, boil down to two 
essential characteristics: judiciality and particularity. 

(2) Judiciality 

74. According to Hale, the search warrants for stolen goods 
were "judicial acts" which had to be "granted upon examination of 
the fact".96 This characteristic has been seized upon by numerous 
common law courts in the three centuries since Hale's treatise. 
Canadian decisions have consistently quashed search warrants issued 
in circumstances indicative of a failure by the issuing justice to act 
judicially. Perhaps the most definitive pronouncement on the 
judiciality of issuance proceedings, however, was that made by 
Dickson J. for the majority in the 1982 decision of the Supreme Court 
of Canada in the MacIntyre case: "The issuance of a search warrant is 
ajudicial act on the part of the justice, usually performed ex parte and 
in camera, by the very nature of the proceedings. ,,97 

31 

~--~- -~ -~--~-~ 
o 



--------~- - -

75. Whether or not this characterization accurately describes 
what actually occurs in the justice's office when he is requested to 
issue a warrant is, of course, a critical question. Evidence that 
suggests it does not will be discussed elsewhere in this paper.98 What 
is relevant from a .historical point of view is that this particular 
judicial function was, in fact, granted to an individual whose 
comprehensive mix of functions made him anything but the neutral, 
independent adjudicator that modern jurisprudence associates with 
judicial office: . 

A Justice of the Peace might issue the warrant for arrest, conduct the 
search himself, effect the capture, examine the accused, and sans 
witnesses extract a confession by cajoling as friend and bullying as 
magistrate, commit him, and finally give damning evidence at tria1.99 

Although many of the justice's law enforcement responsibilities have 
diminished with the advent of the modern police force, he still retains 
vestiges of his executive functions in modern legislation. By virtue of 
section 2 of the Criminal Code, for example, the justice of the peace 
remains included within the definition of "peace officer". 

76. How is it, then, that the jurisprudence since the days of 
Hale has articulated a consistent vision of the judiciality of 
search warrant procedures? It would seem that what the jurispru
dence has done has been basically to separate the function from the 
office, viewing the former in isolation from the latter. The demands 
underlying the requirement of judiciality, in other words, come not 
from what the justice does, but from what the warrant does. As was 
stated in the Pacific Press Ltd. case: 

The search warrant is a tool in the administration of criminal law, 
allowing officers of the law to undertake the search of a man's house or 
other building with a view to discovering, amongst other things, 
evidence which might be used in the prosecution of a criminal offence. 
From time immemorial common law Courts have been zealous in 
protecting citizens from the unwarranted use of this extraordinary 
remedy. 100 

77. It is from its aversion to intrusions upon individual rights, 
then, that the common law has developed the concept of the warrant 
as a mechanism of control, or more exactly, of judicial control. The 
jurisprudence has inve3ted in the warrant the representation that the 
existence of a justification for intrusion has been objectively and 
impartially determined. Moreover, like determinations of fact at trials 
and similar judicial proceedings, the decision to issue a warrant must 
be made upon information presented under oath. That the warrant 
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ought to represent a judicial determination is accepted in this 
paper; in the discussion of appropriate statutory procedures, this 
proposition will serve as both a yardstick and a goal. 

(3) Particularity 

78. The requirement that a warrant authorize a particularly 
identified intrusion complements the requirement that it be issued 
judicially. No matter how carefully the issuer acts in adjudicating the 
application for authorization to search and seize, it will be of little 
effect if the authorization gives the executor of the powers ample 
discretion as to when and how he will make his intrusions. Indeed, 
Canadian courts have refused to read judicial discretion into 
writ of assistance provisions, on the basis that the wide powers of 
execution given to the writ-holder make any exercise of discretion in 
issuing the writ inconsequential. 101 On the other hand, the 
specification of a place to be searched, items to be seized, and a 
relevant offence makes the issuer's role a meaningful one. Indeed, 
the judicial determination made by the issuer basically links these 
elements together. As Lerner J. observed in the PSI Mind 
Development case, the question is "whether there were sufficient 
details ... to satisfy the justice as a reasonable man that in the 
specified premises, there were the specified things that would be 
evidence of the [specified] offence". 102 

79. The common law's concern for particularity and the 
executive branch of government's desire for discretion have existed 
in a state of constant tension throughout the history of search and 
seizure powers. The choice of warrant procedures in effect 
represents a concession to the value of certainty and a preference for 
the defined intrusions associated with common law jurisprudence. A 
"general warrant to search in all suspected places is not good", Hale 
stated, "but only to search in such particular places, where the party 
assigns before the justice his suspicion and the probable cause 
thereof'. 103 This principle of particularity became enshrined in most 
search warrant legislation, with respect not only to the warrant itself, 
but also to the application for it. It is expressed today in requirements 
pertaining not merely to the place to be searched, but also to 
descriptions of the items to be seized and the offence under 
investigation. As with the standard of judiciality, that of partiCularity 
is accepted in this paper as an objective that warrant provisions ought 
to strive to meet. 
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I B. Warrantless Powers 

80. The exercise of warrantless powers is dependent solely on 
the status of the prospective intruder as a peace officer and his 
ascertainment of certain preconditions to the exercise of the power. 
One might say that this mode of authorization exchanges the benefits 
associated with the warrant for the greater flexibility that it accords to 
peace officers. It would be misleading to assert, however, that these 
powers are the product of any rational process of comparing the 
advantages of warrant or other documentary requirements against 
their disadvantages. Rather, warrantless powers, at least in origin, 
seem to have sprung up at common law and in statute quite 
independently from warranted powers. 

81. A variety of reasons and premises have underlain the 
growth of different warrantless powers. In some cases, the absence of 
warrant protections has reflected distinctions in values. For example, 
warrant powers were traditionally associated with intrusions upon 
interests in private property, particularly residential premises. 104 By 
contrast, early warrantless powers were directed to intrusions upon 
the body of the person. Particularly when the body was that of a 
suspected criminal, it was accorded little protection against its 
search. lOS One may also relate certain warrantless powers to dangers 
perceived as inherent in the presence of firearms and in the 
distribution and possession of narcotics and drugs. In the case of 
"consent" searches, the distinct underlying premise has been that 
since the intrusive potential of a search and seizure activity is negated 
by the concurrence of the individual affected, no document need 
authorize the peace officer's actions. 106 

82. What is signified by the absence of warrant protections in 
these cases? In theory, removing the warrant from the process of 
authorization may not entail a reduction in the standards that protect 
the individual from unjustified intrusions. A statutory provision for 
warrantless search and seizure may set out the "reasonable grounds" 
necessary to commence the intrusion and describe the permitted 
scope of intrusion in terms virtually identical to those found in 
warrant provisions. Subsection 101(2) of the Criminal Code, for 
example, states a detailed series of tests applicable to warrantless 
searches for firearms, identical to the standards set out for searches 
with warrants in subsection 101(1), save for the concession that the 
search need not be authorized by warrant where resorting to the 
warrant procedure would be impracticable. 
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83. Nonetheless, it has long been recognized that allowing 
searches to proceed on a warrantless basis amounts to a diminution of 
legal control over the exercise of the search power. This point was 
made effectively by Mr. Justice Jackson of the United States 
Supreme Court discussing the Fourth Amendment to the American 
Cons ti tu tion: 

The point of the Fourth Amendment, which often is not grasped by 
zealous officers, is not that it denies law enforcement the support of the 
usual inferences which reasonable men draw from evidence. Its 
protection consists in requiring that those inferences be drawn by a 
neutral and detached magistrate instead of being judged by the officer 
engaged in the often competitive enterprise of ferreting out crime. Any 
assumption that evidence sufficient to support a magistrate's 
disinterested determination to issue a search warrant will justify the 
officers in making a search without a warrant would reduce the 
Amendment to a nullity and leave the people's homes secure only in the 
discretion of police officers. 107 

In permitting the adjudication as to the justifiability and scope of 
search to be made by the prospective searcher, the warrantless mode 
of authorization tolerates the possibilities of biases in decision
making that stem from an interest in the outcome of the decision. For 
this reason, we adopt later in this paper a position in favour of a 
warrant requirement unless circumstances exist to justify an 
exception to it. 108 

C. Writs of Assistance 

84. Although writs of assistance are sometimes described as a 
"general" or "blanket" variety of search warrant,109 they are really 
nothing of the kind. In essence, they are documents that identify their 
holders as members of a specific class of peace officers with special 
powers of warrantless search and seizure. In order to appreciate the 
character of the writ of assistance, it is necessary to go back to its 
origins, which lie outside crime-related legislation. 

85. The writ actually began as a private equitable remedy used 
to recover land or chattels. llo As an instrument of public-law 
enforcement, it dates back to English customs legislation of 1662, in 
which it was conceived as an instrument to help regularize and 
maintain the long-standing practice of searches for unlawfully 
imported goods by the Crown's customs officers. ill The effects of the 
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writ in customs legislation were that it enabled these officers to 
identify themselves and to obtain assistance in carrying out their 
search activities. This latter function accounts for the instrument's 
name: at its inception, it was truly a writ of "assistance" .112 

86. There has always been a significant difference between the 
functions and characteristics of the writ and the traditional search 
warrant. Historically, the writ of a,ssista,m;e was essentially a 
communication in the name of the Sovereign, identifying the 
writ-holder as a person lawfully competent to exercise a statutory 
power of entry, search and seizure and to ~ommand the assistance of 
constables and other persons of potential use to him in the execution 
of his duties. As such, it began as a ministerial or executive 
instrument that "authorized", in the now obsolete sense of "vouching 
for", the holder's identity as an agent of the Crown. 113 Thus, the writ 
did not purport to confer powers of search upon its holder; rather, it 
sought to facilitate the exercise of discretionary powers that accrued 
to him by virtue of his status as a customs officer. 

87. Although the writ was sealed in the Court of Exchequer, 
there was never anything judicial about the procedure by which it was 
issued. In fact, it was originally processed entirely by a court 
administrator, without even the cursory participation of a judge. 
While the choice of the Court of Exchequer as issuing authority thus 
may seem perplexing to a modern mind, it is probable that the Court, 
with its established jurisdiction over the collection of revenue and 
impressive calligraphic facilities, was the most appropriate institution 
of its time to perform this task.114 

88. Another distinction between writs of assistance and 
warrant procedures concerns the powers conferred upon the 
writ-holder. Under the prototypical customs legislation, the conduct 
of the search for contraband remained entirely within the 
writ-holder's discretion. He was in fact under no statutory obligation, 
either before or after the event, to justify his entry onto private 
domains against any standard of reasonable or probable cause, to 
confine his search to any particular premises, or to restrict seizures to 
items identified before commencing the intrusion. Mere suspicion 
would have sufficed in law as a reason for undertaking the most 
sweeping search activities. 115 

89. This kind of sweeping discretion has been the focus of bitter 
conflicts in common law jurisdictions. Confrontations occurred in 
eighteenth-century England, for example, in connection with the 
broad warrants used in efforts to muzzle the press. The general 
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reaction of the English courts was to brand such warrants as 
"oppressive", "nameless", and "worse than the Spanish 
Inquisition",116 and invalidate them in the absence of express 
statutory authority. The great historical conflict over so-called 
"general" warrant~, however, occurred in pre-revolutionary Amer
ica, culminating in Paxton's Case, in which the Superior Court of 
Massachusetts, ignoring the example of certain sister courts, agreed 
to issue the unpopular H\Vrit of Assistants", thus triggering a series of 
protests that Were to lead to the struggle that became the American 
Revolution. 117 

90. In this conflict, Canada has been somewhat ambivalent in 
its position. While maintaining standards of particularity in the cases 
of statutory warrants fashioned in the Hale tradition, our lawmakers 
have accommodated themselves to the use of the writ of assistance in 
the enforcement of customs, excise, narcotic and drug legislation. 118 

Consequently, Canadian judges have been able to invalidate search 
warrants for "vague and generalized" descriptions of the search to be 
performed, 119 while constrained reluctantly to accede to requests for 
the far more generalized writ. This double standard has distinct 
implications - the co-existence of writ and warrant powers in 
narcotics and drugs regimes undermines the protection that warrant 
requirements are supposed to secure. 

91. Although its juridical character remains similar, a number 
of modifications have been worked into the writ of assistance in its 
present Canadian adaptations in the Narcotic Control Act and the 
Food and Drugs Act. These modifications have at least partly 
obscured the original character of the writ. For example, while the 
writ of 1662 was directed to the persons who would be confronted by 
the customs officer, commanding them to aid and assist the bearer of 
the writ, the modern instrument is addressed to the bearer himself. 
Insofar as this creates the impression that the writ itself is authorizing 
the bearer to perform individual searches and seizures, it distorts the 
document's original character. In fact, however, possession of the 
writ has become relevant in defining its holder's search and seizure 
powers in a more general sense. This is evident in two modifications 
from early models. First, narcotics and drugs writs cannot be 
delegated from one peace officer to another as could early customs 
writs (and indeed existing writs under the Excise Act).120 Rather, the 
narcotics and drugs writs confer powers only on "the person named 
therein" l invariably a member of the Royal Canadian Mounted 
Police. Second, the peace officer with a writ has a power of search 
and seizure that his writless counterpart lacks - the discretion to 
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enter a dwelling-house to search for narcotics or drugs without a 
warrant. 

92. Another superficial change is that writs under the Narcotic 
Control Act and the Food and Drugs Act are now issued by judges of 
the Federal Court of Canada. The role of the issuer, however, has 
remained essentially clerical, giving formal effect to a ministerial 
decision. As Jackett P. noted with some asperity in Re Writs of 
Assistance, 

[1]f 1 am right in my construction of the legislation, when a person 
holding a Writ of Assistance is exercising the powers conferred upon 
him thereby, he is exercising powers conferred upon him by statute 
pursuant to designation by the Attorney General of Canada or the 
Minister of National Health and Welfare, as the case may be, and is not 
executing an order or judgment of the Exchequer Court of Canada, or a 
judge thereof. Parliament, in its wisdom, has ordained that the authority 
conferred upon such officer shall be evidenced in the form of a writ 
issuing out of the Exchequer Court of Canada and the Court must bow 
to such statutory direction. 121 

93. Of a more substantive impact are the "reasonableness" 
restrictions introduced into the exercise of Canadian narcotics and 
drugs writs. While the writs themselves indicate that the bearer may 
conduct searches "at any time", the use of the writs is governed by 
subsections 10(1) of the Narcotic Control Act and 37(1) of the Food 
and Drugs Act. Like an officer exercising other warrantless powers 
of search under these provisions, a writ-holder is required to refer to 
requirements of reasonable belief that there are narcotics present. 
Moreover, as a matter of practice, R.C.M.P. officers using writs are 
required by force guidelines to file ex post/acto reports justifying each 
incident of writ usage. However, these latter guidelines represent 
administrative policies and do not have the force of law. 

94. The rationale for retaining the writ of assistance has little to 
do with its historical functions. In contemporary Canadian practice, 
the writ may still offer some signification of the holder's authority to 
perform searches and seizures, but it hardly serves as a device for 
authenticating a federal officer's identity to a local official. More 
significantly, its "assistance" function is obsolete. Peace officers 
from the R.C.M.P. do not use the instrument to obtain the help of 
their municipal or provincial counterparts. In fact, modern conditions 
reverse the "assistance" relationship; under some administrative 
arrangements R.C.M.P. writ-holders have been available to 
municipal officers who wish to utilize their special writ powers in 
searches orchestrated at the local level. 122 One R.C.M.P. officer who 
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fulfilled such a role has described himself as a "walking search 
warrant". 123 

95. The writ's contemporary rationale, then, is primarily as a 
mode of authorization that permits an expeditious response to the 
exigencies perceived to inhere in the enforcement of narcotics and 
drugs legislation. In a 1978 press release, Ron Basford, then Minister 
of Justice referred to "the covert nature and ease of transportation , . 
and disposal of illicit drugs" which, he argued, "reqUIres 
extraordinary measures". 124 Writs of assistance basically serve to 
designate a class of peace officers exclusively empowered to carry 
out these measures. 

IV. The Constitutional Framework 

96. There are two aspects of Canadian constitutional law that 
bear upon our approach to the law of search and seizure: (1) the 
limitations upon federal jurisdiction; and (2) the Canadian Charter 0/ 
Rights and Freedoms. 

A. Federal Jurisdiction 

97. In accordance with the Law Reform Commission of 
Canada's mandate, the scope of the Working Paper is circumscribed 
by considerations of federal constitutional jurisdiction. For the most 
part, this limitation does not inhibit the development of either the 
analysis or the proposals advanced in this paper. Under subsection 
91(27) of the Constitution Act, 1867, the exclusive legislative 
authority of the Parliament of Canada extends to all matters coming 
within 

[t]he Criminal Law, except the Constitution of Courts of Criminal 
Jurisdiction, but including the Procedure in Criminal Matters. 

This classification clearly embraces the main subject-matter of this 
document: search and seizure provisions designed to enforce the 
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criminal law . All but one of the existing statutory regimes studied in 
this paper are found in the Criminal Code; the new set of mles 
proposed in Part Two are envisaged as an element in a code of 
criminal procedure. 

98. The one area studied in the present document that is 
currently outside the parameters of the Criminal Code is that of 
narcotics and dmgs legislation. We recognize that in the Hauser case, 
the majority of the Supreme Court of Canada held that the Narcotic 
Control Act was validly enacted by the Parliament of Canada under 
its general residual power rather than the specific criminal law power 
set out in subsection 91(27).125 Without questioning the soundness of 
the majority decision, however, we consider search and seizure 
powers pertaining to narcotics and dmgs investigations to be 
sufficiently "crime related" to justify inclusion in the present paper. 
This position is based on the recognition that like search and seizure 
powers under the Criminal Code, certain Narcotic Control Act and 
Food and Drugs Act powers are: (1) exercised by the police (2) as a 
responsive measure (3) to offences prosecutable in proceedings set 
out in the Criminal Code, including those by way of indictment. 126 
Given these attributes, the question of whether or not narcotics and 
drugs legislation is "criminal law" for constitutional purposes is only 
peripherally relevant to our purposes. The central issue, rather, is 
whether there is any justification for treating Narcotic Control Act 
and Food and Drugs Act searches any differently than searches in 
relation to Criminal Code offences. In any event, it should be 
emphasized that the flallser case does not remove narcotics and 
dmgs procedures from federal jurisdiction. Rather it asserts federal 
jurisdiction over these procedures on a separate, more general basis 
than that of subsection 91(27). 

99. The limitation of the scope of the present paper to federal 
matters does bear significance in one respect - the consideration of 
regulatory provincial statutes relevant to practices of criminal law 
enforcement. Of particular interest are liquor control and highway 
traffic provisions empowering peace officers to carry out search and 
seizure activities, most often of motor vehicles. 127 These provisions 
have been designed ostensibly to serve the purposes of the 
surrounding legislation. In practice, they enable peace officers to 
conduct checks related to far more general law enforcement 
objects. 128 While it may be artificial to expect peace officers to put 
aside their training and instincts as criminal law enforcers when 
performing activities mandated by provincial statutes, it is important 
to recognize the range of possibilities open to them due to these 
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additional sources of authority. Since the reform of provincial 
statutes is beyond the scope of this paper, however, we can only urge 
the provincial jurisdictions to evaluate the constmction and use of the 
search and seizure powers they have enacted. Problems related to 
police powers of search and seizure cannot be fully addressed by 
proposals restricted to federallegisiation. 

B. The Canadian Charter of Rights and Freedoms 

100. Section 8 of the Canadian Charter of Rights and 
Freedoms reads: 

Everyone has the right to be secure against unreasonable search or 
seizure. 

Any analysis of the significance of this provision is largely 
speculative since at the time of writing, the Charter had not yet been 
judicially interpreted. There are two aspects of this provision that 
bear consideration at this juncture, however: (1) the ways in which 
the constitutional "reasonableness" test could be applied by 
Canadian courts, and (2) the particular consequences that might be 
entailed in warranted and warrantless intrusions. 129 

(1) Application of the «Reasonableness" Standard 

101. Constitutional protection against "unreasonable search 
and seizure" seems to entail the possibility of judicial application of 
reasonableness tests at two distinct levels. First, it may permit courts 
to limit or declare inoperative legislation that departs from the 
reasonableness standard. Second, it contemplates the granting of 
remedies for individual police actions of an unreasonable nature. 

102. Whether it is proper for courts to invalidate or limit the 
operation of legislation offensive to their interpretations of 
constitutional standards is an issue that has been contested in both 
political and academic forums. 130 However, there is little likelihood 
that Canadian courts will refrain from assuming this role in cases they 
deem appropriate. From the earliest days of Confederation, the 
Supreme Court has demonstrated a willingness to apply the British 
North America Act to invalidate legislation beyond the competence 
of the level of government enacting it. The exercise of this judicial 
role has been "tacitly assumed by everyone to be proper". 131 Subject 
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to the possibility of legislation being enacted under cover of a 
"notwithstanding" clause permitted by section 33, the Canadian 
Charter of Rights and Freedoms statutorily defines a core group of 
entrenched rights and hence contemplates the possibility of 
legislation beyond the competence of any level of government in 
Canada. If and when a statutory scheme is found to be within this 
area of forbidden legislation, the court making the adjudication could 
be expected to assume the power to declare it invalid. 

103. The Canadian experience with the Canadian Bill of Rights 
also bears upon the possible approach of the courts to search and 
seizure legislation. Since the Dlybones case, the Supreme Court has 
theoretically reserved two powers for itself: to construe narrowly 
potentially offensive legislation that can be brought within the 
borders of the enunciated restraints, and to render inoperative 
legislation that cannot be so construed. 132 The tendency of the Court, 
however, has been to affirm these powers while refraining from 
exercising them on the facts of particular cases. 

104. This reluctance has rested, at least in part, on the 
non-constitutional status of the Bill of Rights. 133 The Canadian 
Charter of Rights and Freedoms, on the other hand, is an integral 
part of the Constitution, governed by subsection 52(1) of the 
Constitution Act: 

The Constitution of Canada is the supreme law of Canada, and any law 
that is inconsistent with the provisions of the Constitution is, to the 
extent of the inconsistency, of no force or effect. 

Quite simply, the entrenchment of individual freedoms in the Charter 
invites the Court to view the matter from the other side of the fence: 
as a judicial body entrusted with truly constitutional prohibitions 
against laws offending individual rights and freedoms. 

105. Some preliminary guidance as to the possible conse
quences in this respect may be afforded by American case-law. The 
Fourth Amendment to the American Constitution provides that: 

The right of the people to be secure in their persons, houses, papers, 
and effects against unreasonable se::trches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

While the second clause in this provision, which defines the 
standards applicable to warrants, is not reproduced in any form in 
section 8 of the Charter, the wording of the first clause, guaranteeing 
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the right "to be secure ... against unreasonable searches and 
seizures", is quite resonant with the Canadian section. The series of 
American cases that have interpreted the first clause include a 
number of decisions in which the constitutionality of legislation has 
been challenged on the basis of its failure to meet the 
"reasonableness" standard. 

106. A case on point is Ybarra v. Illinois, in which the United 
States Supreme Court dealt with the application of a state provision 
allowing searches of persons found in places being searched pursuant 
to a search warrant. The Court held that where a personal search was 
not itself founded on probable cause relating to the individual 
searched, it violated the protection of the Fourth Amendment against 
unreasonable intrusions. 134 In essence, the Court narrowly confined 
the legislation to make it conform to the Fourth Amendment. Where 
the impugned legislation is so offensive as to make such narrow 
construction impossible, the Supreme Court has invalidated it. In 
Payton v. New York, for example, the same Court recently 
invalidated legislation providing for warrantless entries into premises 
to effect arrests on the basis that such intrusions are "presumptively 
unreasonable". 135 

107. Insofar as remedies for individual police actions are 
concerned, much will depend upon the procedures available to an 
individual wishing to challenge or complain about search or seizure 
activity that has prejudiced him. The question of such procedures is 
discussed later in this paper. 136 For immediate purposes, it is 
sufficient to recognize that the constitutional security invoked by 
section 8 of the Canadian Charter of Rights and Freedoms is likely to 
be construed not only as a limitation on legislation but as a basis 
upon which to seek redress for individual police actions of an 
"unreasonable" nature. 

108. To some extent, this prospect amounts to an enhancement 
of existing legal protections. The standard of reasonableness informs 
most statutory and common law sources of authority for warrantless 
search and seizure. For example, in such aspects of executing a 
search as the use of force, announcement prior to entry and 
"freezing" the premises searched, peace officers generally have been 
confined to actions that are reasonable under the circumstances. 137 In 
Anglo-Canadian law, the standard of "reasonableness" has served as 
a basic norm for the approach to police actions; in the words of Lord 
Devlin, "The police are expected to act reasonably and so long as 
they do, the accused is ... unlikely to insist upon his right to immunity 
from search". 138 
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109. On the other hand, the institution of the constitutional 

provision does raise the possibility of the application of the 
reasonableness standard to areas of police activity from which it 
heretofore has been absent. In some cases, this absence has been due 
to specific statutory provision; subsection 10(4) of the Narcotic 
Control Act, for example, apparently has given peace officers a carte 
blanche to break apart doors, windows, floors, fixtures, compart
ments and other objects, unrestrained by considerations of 
reasonableness. If and when the operation of such provisions is found 
to be limited by the constitutional standard, the rights of individuals 
to obtain remedies in particular cases may be altered as well. 

(2) Warranted and Warrantless Searches and Seizures 

110. Section 8 of the Canadian Charter of Rights and 
Freedoms deals with searches and seizures in general. It does not 
distinguish between, or separately advert to, warrants or warrantless 
modes of authorization. This approach may be contrasted with that 
manifest in the Fourth Amendment to the American Constitution, in 
which a special set of criteria are applied to searches with warrant: 
"no Warrants shall issue, but upon probable cause, supported by 
Oath or affirmation". The absence of such a clause from the Canadian 
section has two distinct implications. 

111. First, it raises the possibility that as a constitutional 
matter, Canadian courts will not show the preference for warrants 
that has characterized American law. Although the general 
prohibition of "unreasonable" searches in the Fourth Amendment is 
distinct from the subsequent elaboration of standards applicable to 
warrants, many American courts, reading the Amendment as a 
whole have connected the "reasonableness" standard with the , 
protection of warrant requirements: 

[t]he most basic constitutional rule in this area is that "searches 
conducted outside the judicial process, without prior approval by judge 
or magistrate, are per se unreasonable under the Fourth Amendment
subject only to a few specifically established and well-delineated 
exceptions. ,,139 

While it is not inconceivable that a similar policy of preference for the 
warrant could be accepted by Canadian courts, this policy would 
have to be advanced in the absence of supportive wording in section 8 
of the Charter. 
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112. Second, it may leave a gap between a basic constitutional 
standard applicable to search warrants and a more elaborate set of 
requirements otherwise imposed by law. The ''judiciality'' feature of 
warrant procedures may be seen to be implicit in the constitutional 
"reasonableness" standard; Canadian case-law has discussed the 
"reasonableness" of the grounds of belief set out in the warrant in 
terms of the issuer's "judicial" performance of his duties. 140 On the 
other hand, the link between the reasonableness standard and the 
formal requirements that have developed in Canadian law is less 
obvious. It is conceivable that a search conducted with a 
formally defective warrant, yet supported by an information 
containing reasonable grounds for belief, could be considered at the 
same time to be both reasonable and yet unauthorized by law. 

(3) Conclusion 

113. Section 8 of the Canadian Charter of Rights and 
Freedoms informs many aspects of this paper. The standard of 
"reasonableness" will be kept in mind in assessing both the present 
laws of warrantless search and seizure and, insofar as it can be 
captured accurately, the picture of actual police practice in the area. 
The constitutional provision is also a foundation upon which any 
reforms in the law must be built. Accordingly, in Part Two of this 
paper, it is a constant referent in the development of the appro~ches, 
justifications and procedures for a new regime of search and selzure. 
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CHAPTER TWO 

The Present Situation 

114. The growth of search and seizure powers in Canada has 
been primarily a statutory one. While this country has continued to 
recognize many of the common law traditions it absorbed from 
England, it has relied since Confederation upon legislation for the 
development of new powers. This is a product of a correspondence 
between parliamentary initiative and judicial reticence. For the most 
part, because of the history of abundant statutory development in 
Canada, there has not been a need for courts to develop expanded 
common law powers of search. Moreover, even when confronted 
with a gap in statutory coverage, Canadian courts have been reluctant 
to develop new search powers to address problem situations. 141 

115. This Canadian approach has differed greatly from that of 
English courts, which, confronted with gaps in statutory coverage 
(including the absence of any comprehensive power to search for 
evidence of crime), have expanded the common law powers in order 
to meet the demands of the police. The most profound step in this 
expansion, the 1970 decision in Ghani v. Jones, in effect developed a 
general common law power of search for "serious offences", 
restricted by a range of qualifications pertaining to such factors as the 
identity of the items sought and the suspected involvement of the 
person affected by the intrusion. 142 The state of continued 
improvisation to which English courts have been driven as a result 
has led to considerable uncertainty and criticism,143 and the Royal 
Commission on Criminal Procedure has recently recommended that 
powers of entry and search of premises be placed on a statutory 
basis. l44 In having a primarily statutory set of rules to rely upon, 
Canadian law has at least escaped some of the problems that have 
appeared in England. 
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I. Common Law 

116. Two major crime-related categories of searches or 
seizures are still recognized at common law. They are the powers of 
search and seizure incidental to arrest and the provision for search on 
consent. In addition, it is relevant to examine the power of entry to 
prevent danger to life or safety. 

A. Arrest 

(1) History 

117. The power of peace officers to search a person as an 
incident of his arrest is often assumed to be traceable to the earliest 
days of common law jurisprudence; one finds references in cases to 
its "undoubted" status at common law. 145 In fact, the practice of such 
searches clearly predated the existence of any specific authority for 
them, and it may fairly be said that these searches seem to have been 
simply assumed over the course of time to be proper and valid. This is 
due in large part to the historical tolerance of intrusive and indeed 
violent acts towards persons accused of crimes. Moreover, the 
objects of seizure associated with arrest, such as bags of coins and 
weapons, could usually have been found without prolonged 
examination of the person. 146 

118. That powers to search persons could be implied from the 
fact of arrest is evident in the English legislation enacted in the early 
eighteenth century. For example, a constable apprehending a 
suspected carrier of stolen goods was empowered to convey such 
goods to a justice of the peace; 147 the power to search for the goods 
was not express, but obviously would be necessary to discovering 
goods that were in any way concealed. Although it might be thought 
that the right to search an arrested individual under such vague 
authority would be contested in court, no reported cases on point 
appeared until the nineteenth century. In fact, the first cases of 
prisoners complaining of police search and seizure activities focused 
not upon the legality of the search activity, but rather upon the extent 
of the seizure carried out by the police. For example, in the 
0' Donnell case, 148 the court criticized the police practice of depriving 
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prisoners of money found on their persons which was not connected 
with any property allegedly stolen. The legality of the search 
conducted to find the money, however, does not appear to have been 
contested. 

119. The major step in the recognition of personal search 
incidental to arrest as an intrusion deserving of legal regulation 
occurred in 1853, with the influential decision in Bessell v. Wilson. 149 

Lord Campbell C.J., at the conclusion of a trial for wrongful 
imprisonment, made some obiter remarks in which he strongly 
criticized the manner in which the police had searched the plaintiff 
upon arrest. Such a search, stated Lord Campbell, required 
circumstantial justification, and such justification was not presented 
by the case at bar, in which the plaintiff was a tradesman, the 
occasion for the arrest was a copyright complaint, and there was little 
foundation for the argument that the plaintiff might have been 
concealing a weapon. This approach was picked up in Leigh v. Cole, 
an action for assault against a police superintendent who had 
allegedly apprehended, beaten and searched the plaintiff. In 
instructing the jury as to the legality of the search, Williams J. stated: 

With respect to searching a prisoner, there is no doubt that a man when 
in custody may so conduct himself, by reasons of violence of language 
or conduct, that a police officer may reasonably think it prudent and 
right to search him, in order to ascertain whether he has any weapon 
with which he might do mischief to the person or commit a breach of the 
peace; but at the same time it is quite wrong to suppose that any general 
rule can be applied to such a case. 150 

120. Over time, the articulation of the rule regarding the power 
to search prisoners has fluctuated somewhat. The traditional 
American rule, as set out in the Corpus Juris, phrases the power in 
general terms: 

After making an arrest an officer has the right to search the prisoner, 
removing his clothing if necessary, and take from his person, and hold 
for the disposition of the trial court any property which he in good faith 
believes to be cormected with the offense charged, or that may be used 
as evidence against him, or that may give a clue to the commission of 
the crime or the identification of the criminal, or any weapon or 
implement that might enable the prisoner to commit an act of violence 
or effect his escape. 151 

This statement has been accepted as authoritative in some Canadian 
cases. 152 On the other hand, the more limited rule in Leigh v. Cole is 
also cited by Canadian courts. In fact, the distinction between the 
two positions has been largely theoretical; no modern reported 
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l Canadian case has fQund the search Qf an arrested perSQn to. be an 
"unreasQnable" precautiQn. 

(2) Arrest and Custody 

121. There are a number Qf issues that arise under the present 
law gQverning search Qf arrested perSQns. First, there is a definitiQnal 
prQblem. At what stage Qr stages Qf the prQcess Qf arresting an 
individual and keeping him in custQdy dQes the PQwer Qf search 
apply? The rule in Leigh v. Cole speaks Qf search Qf the "prisQner". 
In a number Qf Canadian cases, the CQurt has referred to. the 
traditiQnal case-law to. validate searches perfQrmed in PQlice statiQns 
and custQdial institutiQns. At the Qther extreme are cases in which the 
relevant search Qccurs virtually at the mQment Qf initial CQntact 
between the peace Qfficer and the perSQn cQncerned. In the Brezack 
case, fQr example, Qne finds the fQllQwing descriptiQn Qf a search fQr 
drugs: 

Acting Dn the infDrmatiDn they had, the cDnstables, as appellant 
apprDached the GDlden Grill, left their place Df cDncealment and, with 
two. Dther cDnstables, rushed upDn him. One of them seized appellant by 
the arms, and CDnstable Macauley caught him by the throat, to. prevent 
him swallDwing anything he might have in his mDuth .... Constable 
Macauley persistently tried to. insert his finger in appellant's mDuth, to. 
reCDver the drug that he assumed was there, and each time he tried 
appellant bit his finger. A gDDd deal Df fDrce was applied by the 
cDnstables and CDnstable Macauley at last succeeded in getting his 
fingers in appellant's mDuth, and satisfied himself that there was no. 
drug there. 153 

In practice, peace officers may perfQrm searches Qf a perSQn at bQth 
PQints in time: the first to. facilitate the initial arrest itself, the secQnd 
to. prQtect bQth the detained perSQn and the custQdial institutiQn in 
which he is held. 

122. To. SQme extent this prQblem tQo. may seem an academic 
Qne, since Canadian CQurts have been manifestly reluctant to. 
distinguish between "custQdial arrest" and Qther fQrms Qf arrest. 154 
AccQrding to. this view, Qnce an accused is arrested, he is in custQdy. 
It is misleading, hQwever, to. merge investigative searches fQllQwing 
arrest with searches Qf prisQners designed to. preserve the Qrder Qf 
penitentiaries, prisQns and Qther custQdial institutiQns. In the Federal 
Penitentimy Service Regulations, fQr example, there is a prQvisiQn 
fQr searches Qf inmates, members and visitQrs by institutiQn 
persQnnel. 155 This prQvisiQn is cQncerned nQt with the immediate 
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resPQnse to. crime characteristic Qf PQlice PQwers but with 
safeguarding the institutiQn in which the inmate is imprisQned. The 
searches Qf CQncern to. the present paper are limited to. thQse carried 
Qut by the PQlice in the clQse aftermath Qf the arrest Qf an alleged 
Qffender. 

(3) Scope of Search and Seizure 

123. The exact parameters Qf the PQwers Qf search and seizure 
incidental to. an arrest are defined sQmewhat sketchily in Canada. As 
far as the SCQpe Qf search is cQncerned, it appears incQntrQvertible 
that the bQdy Qf the perSQn may be searched. Exactly hQW intimate Qr 
fQrceful that search may be is determined by "what is reasQnable and 
prQper in '" all the Cl, 'cumstances Qf the case" .156 In fact, few 
repQrted Canadian decisiQns have invalidated actiQns taken by PQlice 
Qfficers in this regard. The case Qf McDonald and Hunter is an 
example Qf an exceptiQn to. the rule; it was held that two. PQlice 
Qfficers who. arrested a partially paralysed war veteran and threw him 
to. the flQor in an attempt to. seize prQperty Qn his perSQn had used 
unnecessary fQrce in their actiQns. 157 

124. The PQwer Qf search incidental to. arrest is generally 
cQnceded to. extend to. areas within the cQntrol Qf the accused. 
AccQrding to. the Report of the Canadian Committee on Corrections, 

[w]here a perSDn has been arrested, either with Dr withDut a warrant, 
the right Df search extends nDt Dnly to' the perSDn Df the accused, but to' 
premises under his cDntrDI. In mDdern times the right to. search 
premises, no. dDubt, also. extends to. a vehicle Dr Dther means Df 
cDnveyance under the control Df the accused. 158 

Canadian case-law Qn this PQint is actually quite sparse,159 and a 
number Qf issues remain unresQlved. Are the premises "under the 
cQntrQI" Qf the accused cQnfined to. immediate surrQunding areas? 
Are they even limited to. the residence Qr Qther unit in which he is 
fQund? SQme English authQrity has taken an expansive view Qf the 
PQwer, 160 but given that the English CQurts have expanded the PQwers 
Qf search incidental to. arrest at least in part to. cQmpensate fQr the 
lack Qf a generally applicable crime-related warrant, it might be 
questiQned whether these decisiQns are applicable to. the Canadian 
CQntext. 

125. The questiQn Qf SCQpe also. arises in establishing the range 
Qf items that an arresting officer may seize. As was indicated abQve, 
early English case-law established the principle that mQney 
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unconnected with the offence charged could not be seized from a 
prisoner. 161 In Canadian law, this principle has been extended to 
constrain the police from seizing other items found on the prisoner in 
relation to which the State can show no legitimate interest. 
Accordingly, in the McDonald and Hunter case, it was found that the 
accused officers had no right to take an arrested person's war button 
from him against his will. 162 

B. Consent 

126. The common law tolerance of search with consent is 
founded on different premises than the other existing powers of 
search and seizure. While the other powers establish exceptions to 
general prohibitive rules against intrusive conduct, and justify these 
exceptions on the basis of criminal law enforcement interests, the 
theory of "consent" search is founded on the proposition that the 
"search" performed does not in fact constitute an actionable 
intrusion. This proposition is an aspect of the common law doctrine 
of volenti non fit injuria: 

One who has invited or assented to an act being done towards him 
cannot, when he suffers from it, complain of it as a wrong. 163 

According to this theory, once an individual consents to police 
action, he in effect waives the right to invoke the normal legal 
protections against the intrusions inherent in such actions. In effect, 
the giving of consent has been treated as a private transaction 
between individuals, thus rendering irrelevant such public law issues 
as the sufficiency of the peace officer's grounds for acting and the 
adherence to procedural prerequisites to intrusion. 164 

127. It is noteworthy that, jUdging by available decisions, few 
cases of "consent" search appear to be litigated. This may be 
attributable to a number of factors, including the traditional absence 
of an exclusionary principle in Canadian evidence law, the possibility 
that in the presence of consent police activity may be less injurious 
than in its absence, and the improbability of the individual 
challenging the legality of the actions of peace officers to whom he 
previously has given his consent. The search cases, such as Reynen 
v. Antonenko, 165 in which the issue of co-operation was raised, often 
contain little analysis on point beyond the simple conclusion as to 
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whether the individual did or did not co-operate with the police. As a 
result, the law of "consent" search must be inferred from the law of 
consent generally. In some aspects this is unfortunate, since a 
number of issues are cast in a new context by virtue of the fact of a 
police investigation. These issues include the notions of true, limited 
and informed consent, the problem of proving consent, and perhaps 
foremost, the question of consent by a party other than the suspect 
himself. While these issues have been litigated extensively in 
American case-law on the Fourth Amendment, they have hardly been 
touched in Canadian search and seizure law. 

128. This is not to say that there are no guidelines with which 
Canadian peace officers may resoive these issues in practice. Some 
police forces have established their own procedures to guide officers 
wishing to perform "consent" searches, particularly of premises. 
Some divisions of the R.C.M.P., for example, have instructed 
officers to use documentary consent forms, which both potentially 
alert the individual to his right to refuse consent, and provide 
evidence of consent if the issue is raised after the fact. The 
discretionary basis upon which police forces have adopted such 
practices, however, points out the wide gaps in existing Canadian 
law. 

C. Entry to Prevent Danger to Life or Safety 

129. In its Report, the Canadian Committee on Corrections 
stated: 

We think that a police officer presently has the right to enter premises, 
induding a dwelling house, by force if necessary, without a warrant, to 
prevent the commission of an offence which would cause immediate 
and serious injury to any person, if he believes on reasonable and 
probable grounds that any such offence is about to be committed. 166 

This power appears to be related to the broader historical role of the 
peace officer as a keeper of the peace, a role that finds expression 
today in sections 29 and 30 of the Criminal Code. Although certain 
preventive aspects of this peacekeeping role fall outside the ambit of 
criminal law enforcement (and hence outside this paper), the role 
does touch on suppression of violent criminal breaches of the peace 
such as assaults. The occurrence of such breaches, encompassed by 
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the historical term "affrays", has been viewed in Anglo-Canadian law 
as sufficiently urgent to justify immediate police entry onto private 
premises. While to some extent this power of entry has been 
associated with eventual arrest of the "affrayer", it is not the prospect 
of arrest that justifies the entry; rather, it is the preservation of the 
peace itself. 167 In a recent Canadian case, the power was phrased in 
investigative terms: two police officers were afforded a defence to a 
trespass action on the basis that they were "investigating a 
complaint" relating to a "possible breach of the peace". 168 

130. Since this power could permit the peace officer to enter 
premises without a warrant to rescue persons unlawfully detained, it 
might be considered to constitute in part a warrantless search and 
seizure power. It might also appear to entitle entry onto premises to 
disarm persons possessing a firearm in dangerous circumstances. 
However, the vagueness of the power has made it an unreliable basis 
of authority in the eyes of the police. It was partly in response to such 
uncertainty that the warrantless weapons search provisions of 
subsection 101(2) of the Criminal Code were introduced. A recent 
report on gun-control legislation prepared for the Solicitor General 
concludes: 

Peace officers have often conducted search and seizure without a 
warrant in situations of perceived danger. But, reliance had to be placed 
on the common law which was, at times, somewhat unclear as to the 
authority of such acts. The section [101(2)] removes any ambiguity 
about the legality of such acts. 169 

The presence of subsection 101(2) appears to have eliminated resort 
to the common law power for this purpose. 

II. Statutory Powers 

131 . The pattern of the growth of statutory search and seizure 
powers can be traced to English enactments of statutory search 
powers, passed in the first days of the Restoration. With the 
movement to parliamentary sovereignty, the resort to the common 
law to expand these powers had been cut off. I70 Indeed, with the 
demise of the Star Chamber in 1641 and the emasculation of royal 
proclamations, the primary expression of all sovereign powers had 
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come to reside in legislation. 171 Confronted with a problem 
demanding the assertion of these powers, the tendency of Parliament 
was to address it with a comprehensive scheme, of which the power 
to search was an integral, yet incidental parLIn As more and more 
social problems demanded and received parliamentary attention, 
enforcement structures in general, and powers of search and seizure 
in particular, began to multiply. 

132. In the context of criminal law enforcement, the significant 
impetus for legislative response came during the dramatic urban 
crime wave of the eighteenth century. By 1718, London had become 
lamented as a "receptacle for a Den of Thieves and Robbers and all 
sorts of villainous Persons and Practices". 173 As crime persisted over 
the next century and a half, the English Parliament replied with a rash 
oflegislation notable, for our purposes, for its introduction of the first 
generation of crime-related statutory warrants: provisions covering 
larceny, counterfeiting, vagrancy, explosives and firearms, gaming
and bawdy-houses, and possession of stolen goods. As will be 
detailed momentarily, many of these provisions were imported into 
colonial legislation. On the eve of Confederation, the Province of 
Canada possessed an amalgam of search and seizure powers as 
diverse, for the most part, as that of its English parent. 174 It was only 
after the movement for reform in Britain had culminated in the drafts 
of the Criminal Code Bill Commission in 1880, that Canada took a 
significant step: the implementation of its own consolidated Criminal 
Code in 1892. 

133. In the context of search and seizure powers, this 
development introduced the sweeping provisions of what has since 
become section 443 of the Criminal Code. These warrant provisions 
not only embraced all property relating to criminal offences; they also 
expanded the classifications of seizable objects to include evidence of 
an offence, and things intended to be used for offensive purposes. 
The 1892 codification did not collapse all warrant provisions into one. 
A number of special warrants were retained and indeed others were 
subsequently introduced to de::! I with the particular problems of 
narcotics and drugs, and with the distribution of offensive 
publications. The creation of this virtually universal warrant 
provision, though, had the effect of laying a comprehensive 
foundation for authorizing crime-related searches when and where 
they became necessary. As a result, the Canadian experience since 
1893 has differed markedly from that of the British, who have 
persisted in the course of restricting warrant provisions to 
specifically aimed legislation. 175 
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134. vVhile the section 443 warrant is thus something of a 
historical late comer, it is by virtue of its comprehensiveness the 
logical starting point for an exposition of present statutory 
provISIOns. 

A. Section 443 and Other General Provisions 

135. Subsection 443(1) of the Criminal Code reads: 

A justice who is satisfied by information upon oath in Form 1, that 
there is reasonable ground to believe that there is in a building, 
receptacle or place 

(a) anything upon or in respect of which any offence against this 
Act has been or is suspected to have been committed, 
(b) anything that there is reasonable ground to believe will afford 
evidence with respect to the commission of an offence against this 
Act, or 
(c) anything that there is reasonable ground to believe is intended to 
be used for the purpose of committing any offence against the 
person for which a person may be arrested without warrant, 

may at any time issue a warrant under his hand authorizing a person 
named therein or a peace officer to search the building, receptacle or 
place for any such thing, and to seize and carry it before the justice who 
issued the warrant or some other justice for the same territorial division 
to be dealt with by him according to law. 

136. The origin of this provision has already been noted. 176 In 
the years since its introduction, it has come to epitomize, through 
judicial interpretation, the features ofjudiciality and particularity that 
we identify as essential to the warrant. The ''judiciality'' aspect is 
concentrated primarily in the "reasonable ground to believe" that 
must be expressed in the information; reviewing courts have in effect 
predicated the justice's "judicial" performance upon the ascertain
ment of such grounds. I77 The "particularity" requirement pertains to 
the elements that are requisite to the process: the thing sought, the 
offence to which it relates, and the "building, receptacle or place" to 
be searched. The detail with which these elements must be specified, 
merely implicit in the section itself, has been outlined at great length 
in the case-law; the list of things sought, for example, is required to 
be described so as not to leave the peace officers who execute the 
warrant with any discretion as to what to seize. i18 
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137. While the primary authority for the execution of the 
search is the warrant itself, there are several statutory rules worth 
mentioning. As subsection 443(1) indicates, the warrant may be 
executed by either a peace officer or another "person named 
therein". This evident inclusion of members of the public marks an 
expansion of the common law rule, according to which the justice 
was constrained to issue warrants to constables, although private 
complainants could accompany the officer in order to help identify 
the stolen property. However, case-law has confined powers of 
private execution by precluding a p h'ate applicant from executing a 
warrant issued on his own informativn. 179 

138. Section 444 states that the warrant "shall be executed by 
day, unless the justice, by the warrant, authorizes execution of it at 
night". This actually represents a modification of the common law 
position that prohibited nocturnal searches, both for their "great 
disturbance" and the apprehension that under the cloak of darkness 
robberies could masquerade as searches with warrant. I80 Still, the 
preference for daytime searches remains. There is, on the other hand, 
no statutory mention of a deadline for making the search after the 
warrant has been 'issued, although there have been hints in the 
jurisprudence that the justice issuing the warrant may limit the date 
for execution. 181 

139. Finally, there is the matter of what may be seized. Section 
445 reads: 

Every person who executes a warrant issued under section 443 may 
seize, in addition to the things mentioned in the warrant, anything that 
on reasonable grounds he believes has been obtained by or has been 
used in the commission of an offence, and carry it before the justice who 
issued the warrant or some other justice for the same territorial division, 
to be dealt with in accordance with section 446. 

This is a feature peculiar to the section 443 warrant; it was introduced 
into the Criminal Code in the 1953-54 revision, despite some concern 
expressed in parliamentary committee that it violated the principle of 
particularity inherent in the warrant for the "common sense" purpose 
of avoiding duplicative issuance procedures. 182 In addition to this 
general provision for additional seizures, the execution of a section 
443 warrant triggers the operation of section 447, which provides for 
seizure and disposition of explosives intended to be used for unlawful 
purposes. 

140. One legal issue that has been raised consistently in 
connection with section 443 is its application to statutes other than 
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I the Criminal Code. It is clearly inapplicable to offences created by a 
provincial enactment in the absence of specific provisions to the 
contrary by the provincial legislature. 183 A measure of disagreement 
has arisen, however, over its applicability to other federal statutes 
through the operation of subsection 27(2) of the Interpretation Act. 184 

Although strong arguments may be made for a position restricting the 
operation of section 443 to the Criminal Code itself, the prevailing 
view at this time would appear to be that section 443 may be used to 
enforce another statute unless the other statute provides otherwise, 
either expressly or by implication. I8s For the purpose of this paper, 
this issue has significance for its impact upon narcotic and drug 
searches. In the Goodbaum case, it was held that since the Narcotic 
Control Act contained its own code of search, seizure and forfeiture, 
the provisions of section 443 were excluded by implication. 186 

Consequently, the narcotic and drug search and seizure provisions 
discussed below are not, unlike the other special warrants, 
alternatives to proceeding under section 443. Rather, their existence 
has at least theoretically precluded resort to section 443 in response 
to the commission of narcotic and drug offences. 

B. Gaming- and Bawdy-House Provisions 

(1) Subsection 181(1) 

141. Subsection 181(1) of the Criminal Code provides that: 

A justice who receives from a peace officer a report in writing that 
he has reasonable ground to believe and does believe that an offence 
under section 185, 186, 187, 189, 190 or 193 is being committed at any 
place within the jurisdiction of the justice may issue a warrant under his 
hand authorizing a peace officer to enter and search the place by day or 
night and seize anything found therein that may be evidence that an 
offence under section 185,186,187,189,190 or 193, as the case may be, 
is being committed at that place, and to take into custody all persons 
who are found in or at that place and requiring those persons and things 
to be brought before him or before another justice having jurisdiction, to 
be dealt with according to law. 

The offences encompassed by this subsection relate to the use of a 
common gaming- or betting-house (section 185), betting, pool-selling 
and bookmaking (section 186), placing bets on behalf of others 
(section 187), lotteries and games of chance (sections 189 and 190), 
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and the use of a common bawdy-house (section 193). Things seized 
under the subsection may be declared forfeited under subsection 
181(3) after the expiration of thirty days or when they are no longer 
required as evidence. 

142. This warrant is traceable to a number of measures 
instituted in the mid-eighteenth century to deal with the "wandering 
poor" and regulate activities thought to inspire criminal tendencies. 
As Leon Radzinowicz points out in A History of English Criminal 
Law: "In some ill-defined way, idleness, drunkenness or immorality 
came to be regarded as immediate causes of crime and therefore in 
themselves direct threats to stability". 187 The search warrants 
included in these measures were thus enforcement mechanisms for 
provisions that were seen not as defining serious criminal activity, 
but rather as preventing serious criminal activity. The legislative 
strands that run from these early warrants into the present section 181 
are quite complex. It is possible nevertheless to discern quite readily 
how this bewildering history has given rise to the two major 
idiosyncrasies of the present warrant: the authority to seize persons 
found on the premises searched, and the use of the "report in 
writing". 

143. The seizure of persons was actually the focus of the 
earliest warrant~ of this genre. Poor-law legislation of 1744 and 1752 
referred to sweeping searches with warrant for idle and disorderly 
"rogues and vagabonds". 188 These were essentially arrest warrants; 
persons rounded up in the search were brought before justices and 
examined as to their means of livelihood. The 1752 legislation also 
included arrest warrants for the keepers of bawdy- and gaming
houses. The association of idle, disorderly persons with these locales 
was eventually exported to Canada where it was carried right into 
post-Confederation legislation. 189 As time progressed, this legislation 
expanded to include seizures of gaming equipment and evidence of 
the relevant offences. 190 

144. The existence of arrest and search powers in the same 
provision may seem curious. The true anomaly of the provision, 
however, is that the seizure of persons is no longer simply a custodial 
exercise. An 1854 increment to English gaming legislation enabled 
justices to submit the "found-in" to a compulsory examination on 
oath, thus giving the seizure an investigative aspect. 191 This aspect is 
retained in present section 183, which reads, in part: 

(1) A justice before whom a person is taken pursuant to Cl. warrant 
issued under section 181 ... may require that person to be examined on 
oath and to give evidence with respect to 
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(a) the purpose for which the place referred to in the warrant is or 
has been used, kept or occupied, and 

(b) any matter relating to the execution of the warrant. 192 

145. The "report in writing" procedure originated in 1839 
English police legislation. The original provision was extremely 
complex, reflecting the tensions between the recently created 
Metropolitan Police Force and the justices of the peace. Basically, 
the scheme internalized the application procedure within the Force. 
After receiving a report from a superintendent as to the existence of a 
gaming-house, the police commissioners were empowered to issue an 
order in writing permitting a search of the premises. Some formal 
power, however, was ceded to the justices; appended to the report 
were compulsory complaints upon oath, sworn by informant-citizens 
before a regular local magistrate. 193 

146. If this purely formal role for the justice seems to represent 
an obvious departure from the "judicial" aspect of warrant 
procedure, it must be observed that the procedure at this time 
involved no actual warrant. Rather, it was essentially a two-way 
communication up and down the police chain of command: the 
"report" to the superior, the "order" to the inferior. The word 
"warrant" did not enter the section until long after it had been 
transplanted to Canada; it first appeared in the 1953-54 revision of the 
Criminal Code. By this time, the justice of the peace had come to play 
a decision-making, rather than on oath-administering, role in the 
process. In fact, the citizens' oath requirement had been eliminated in 
England in 1845, before the scheme ever crossed the Atlantic. 194 With 
the elimination of the police hierarchy from the authorization 
procedure, the transformation was virtually complete: the section 
contemplated a simple relationship between peace officer as 
applicant, and justice as issuer. The only amendment remaining to 
bring the scheme in line with a true warrant model was to replace the 
"report" with an information, yet this amendment was never made. 195 

147. The applicant for a section 181 warrant need not present 
the actual reasonable grounds for his belief in the written application. 
He must only report that he "has reasonable ground to believe and 
does believe". The requirement for any degree of factual assertion in 
the application vanished with the citizens' complaint under oath in 
the early English revisions. It is worth noting that the case-law has 
attempted to remedy these omissions somewhat. In the Royal 
Canadian Legion case, it was held that the proper exercise of judicial 
discretion required the justice to inquire into the basis of the 
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reporter's belief that grounds existed for the Issuance of the 
warrant. 196 

(2) Subsection 181 (2) 

148. Subsection 181(2) of the Criminal Code reads: 

A peace officer may, whether or not he is acting under a warrant 
issued pursuant to this section, take into custody any person whom he 
finds keeping a common gaming house and any person whom he finds 
therein, and may seize anything that may be evidence that such an 
offence is being committed and shall bring those persons and things 
before a justice having jurisdiction, to be dealt with according to law. 

Like the powers of search with warrant in subsection 181(1), this 
provision feeds into the forfeiture provisions of subsection 181(3). 

149. Subsection 181(2), by its own wording, applies "whether 
or no~" a peace officer is acting under a warrant. However, its powers 
add lIttle to the warrant. Since it confers no express power of 
"search", subsection 181(2) cannot be said to authorize warrantless 
entry onto suspected premises; it merely gives certain discretion to 
officers otherwise present, whether by warrant or invitation. The 
particulars of this discretion are largely congruent with the provisions 
of subsection 181(1). There is little significance to the specific power 
to seize the person "found keeping" the premises in subsection 
181(2); insofar as the keeper could be expected to be found on the 
premis.es anyway, he could be seized under subsection 181(1) as a 
found-tn. And while the seizure of "evidence" under subsection 
181(2) is not restricted expressly to items found therein, case-law has 
narrowed the significance of this distinction. In the Chew case, it was 
held that subsection 181(1) only permitted seizures of evidence 
concurrent in time with the committed offence: 

What this subsection clearly contemplates, in my view, is the type of 
situation in which a raid is made upon gaming premises, and it 
empowers the police in such a situation to arrest keepers and found-ins 
and to seize, with or without a search warrant, anything which might go 
to show that a relevant offence is being committed at the time the 
arrests and seizures are made. 197 

(3) Womell in Bawdy-Houses 

150. Subsection 182(1) of the Criminal Code reads: 198 

A justice who is satisfied by information upon oath that there is 
reasonable ground to believe that a female person has been enticed to or 
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is concealed in a common bawdy-house may issue a warrant under his 
hand authorizing a peace officer or other person named therein to enter 
and search the place, by day or night, and requiring her and the keeper 
of the place to be brought before him or another justice having 
jurisdiction to be kept in custody or released as he considers proper. 

151. This provision dates back to the English sexual offences 
legislation of 1885. Although common prostitutes had long since been 
liable to seizure under anti-vagrancy laws, this warrant legislation 
was ostensibly protective rather than condemnatory in 'nature. It 
reflected what had become by the late nineteenth century a growing 
concern with the sexual exploitation of young girls, particularly those 
from the lower classes, who were sold as prostitutes by 
economically needy relatives. Having defined new laws prohibiting 
exploitation of young girls and coerced detention of women for 
immoral purposes, the legislators turned to the warrant as an 
enforcement tool. 199 In a series of legislative developments over the 
next fifty years, the warrant provision was incorporated into 
Canadian law. 200 

152. The procedure set up under this section appears generally 
to follow the traditional model. It incorporates an information upon 
oath disclosing reasonable grounds and entrusts the decision to issue 
to a justice. Like a section 443 warrant, it may be executed by a 
person other than a peace officer; it differs, however, in that it may be 
executed "by day or night". The most remarkable aspect of the 
warrant, however, is the requirement that, like found-ins, and indeed 
their own "keepers", rescued women may be subjected to 
compulsory examination by ajustice under section 183. This, and the 
power of the justice to keep a woman in custody or release her "as he 
considers proper" suggests at the least an aspect of an arrest beneath 
the semblance of the rescue operation that the provision presents.201 

C. Narcotics and Drugs 
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153. Section 10 of the Narcotic Control Act202 reads in part: 

(1) A peace officer may, at any time, 

(a) without a warrant enter and search any place other than a 
dwelling-house, and under the authority of a writ of assistance or a 
warrant issued under this section, enter and search any 
dwelling-house in which he reasonably believes there is a narcotic 

by means of or in respect of which an offence under this Act has 
been committed; 

(b) search any person found in such place; and 

(c) seize and take away any narcotic found in such place, any thing 
in such place in which he reasonably suspects a narcotic is 
contained or concealed, or any other thing by means of or in 
respect of which he reasonably believes an offence under this Act 
has been committed or that may be evidence of the commission of 
such an offence. 

(2) A justice who is satisfied by information upon oath that there 
are reasonable grounds for believing that there is a narcotic, by means 
of or in respect of which an offence under this Act has been committed, 
in any dwelling-house may issue a warrant under his hand authorizing a 
peace officer named therein at any time to enter the dwelling-house and 
search for narcotics. 

(3) A judge of the Exchequer Court of Canada shall, upon 
application by the Minister, issue a writ of assistance authorizing and 
empowering the person named therein, aided and assisted by such 
person as the person named therein may require, at any time, to enter 
any dwelling-house and search for narcotics. 

154. The provisions of subsections 37(1) to (3) of the Food and 
Drugs Act apply a similar regime to searches and seizures for 
"controlled" drugs. The one difference between the Narcotic Control 
Act and the Food and Drugs Act regimes is that under paragraph l(c) 
of the latter, a peace officer is empowered to seize only "any 
controlled drug found in such place and any other thing that may be 
evidence" that an offence related to controlled drugs has been 
committed. Given the wide coverage of "evidence", however, it is 
unlikely that there is much significance in the omission from the Food 
and Drugs Act regime of the reference to containers or things "by 
means of or in respect of which" an offence has been committed. 
Finally, section 45 of the Food and Drugs Act applies section 37 
mutatis l1ulfandis to situations involving "restricted" drugs. Thus, it 
may be perceived that searches and seizures of narcotics, controlled 
drugs and restricted drugs are governed by a set of statutory 
provisions that are virtually identical except in the specification of the 
types of contraband involved. 

155. Two significant points emerge from a reading of these 
regimes. First, in the case of authority to search a dwelling-house, the 
warrant is only an alternative to the writ of assistance. Second, no 
documentary authority of any kind is necessary when the place to be 
searched is not a dwelling-house. 
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I 156. The presence of alternatives to warrant procedures is the 
product of a historical trend, reflecting the escalation of government 
concern in the area. The concern began in response to the perceived 
opium practices of Oriental immigrants to British Columbia at the 
turn of the century. The years following saw a crusade against 
narcotics which, as MacFarlane has detailed in his study of drug 
legislation,203 occurred in a climate of sensationalism created by both 
politicians and the press. This account of marijuana use was current 
in the 1920s, for example: 

Addicts to this drug, while under its influence, are immune to pain, and 
could be severely injured without having any realization of their 
condition. While in this condition they become raving maniacs and are 
liable to kill or indulge in any form of violence to other persons, using 
the most savage methods of cruelty without, as said before, any sense of 
moral responsibility. 204 

Three decades later the intensity of the language had hardly abated; 
future Prime :Minister John Diefenbaker called trafficking in narcotics 
"murder by instalment". 205 

157. It is not surprising, therefore, to note the increase in the 
severity of enforcement powers attached to narcotics and drugs 
legislation. In 1911, a magistrate could issue a warrant to search for 
illegal narcotic drugs. 206 By 1923, peace officers had acquired the 
power to search premises other than dwelling-houses without 
warrant. 207 The final dilution of the warrant's authority in narcotics 
cases came in 1929 when Parliament agreed to utilize the writ of 
assistance as an enforcement tool. 208 Similar provisions were enacted 
with respect to expanded categories of illegal drugs in 1961.209 

158. The issuance of warrants under the Narcotic Control Act 
and the Food and Drugs Act provisions has been treated as a judicial 
function, analogous to issuance under section 443. Indeed, the courts 
have developed special requirements of particularity, insisting that 
the prohibited substance be sufficiently identified and that one 
enactment only be invoked in any individual case. 210 These 
meticulous legal standards, however, may be contrasted with several 
discretionary powers associated with Narcotic Control Act and Food 
and Drugs Act searches, both with and without warrant, as well as in 
the writ of assistance. For example, under subsections 10(4) and 37(4) 
of the two regimes, officers executing narcotics and drugs searches 
are given special, virttully unrestricted discretion to break through 
obstructive surfaces and containers. 

159. What is truly striking about the structure of powers in 
these provisions is the inconsistency among the various tests 
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governing the different types and stages of intrusion. The authority to 
enter and search a dwelling-house is dependent upon the belief that a 
prohibited substance, and not merely evidence of a relevant offence, 
is on the premises. However, once inside the door, the peace officer 
may seize a wide variety of things, including items of merely 
evidentiary value. The matter is complicated even further, however, 
in the case of warrantless searches. 

160. The complication pertains to the grammatical structure of 
paragraph 1O(1)(a) of the Narcotic Control Act, duplicated in 
paragraph 37(1)(a) of the Food and Drugs Act. The placement of the 
words "in which he reasonably believes there is a narcotic" after the 
clause relating to the search with a warrant or writ raises the 
possibility that no reasonable grounds are needed to support a 
warrantless search of a non-residential place or, for that matter, the 
search of "any person found in such place" as permitted by 
paragraphs lO(1)(b) and 37(1)(b). However, the lower court authority 
on point has rejected this interpretation, expressing a reluctance to 
recognize such sweeping police powers in the absen(.::e of 
unambiguous statutory language requiring such recognition. In the 
Jaagusta case, for example, the British Columbia Provincial Court 
denied the validity of a random drug search of an individual 
performed pursuant to a vehicle stop.211 In the course of judgment, 
Goulet D.C.J. rejected the wide interpretation of subsection 10(1) 
that would have allowed such a search on a discretionary basis. Such 
an interpretation, it was held, "would in effect legalize the most 
unreasonable and arbitrary searches of individuals". 212 The ratio of 
the decision, and others like it,213 however, appears to be restricted to 
cases in which the individual searched is not in a place in which drugs 
or narcotics are reasonably believed to be present. Once such a belief 
exists with respect to the place, both the place itself and all 
individuals found inside it are subject to search. Similarly, when the 
premises are searched with a warrant or writ, there seems to be; no 
restriction in the statute as to searches of persons found ~herein. 

D. Obscene Publications, Crime Comics 
and Hate Propaganda 

161. Subsection 160(1) of the Criminal Code reads: 

A judge who is satisfied by information upon oath that there are 
reasonable grounds for believing that any pUblication, copies of which 
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are kept for sale or distribution in premises within the jurisdiction of the 
court, is obscene or a crime comic, shall issue a warrant under his hand 
authorizing seizure of the copies. 

Subsection 281.3(1) of the Criminal Code reads: 

A judge who is satisfied by information upon oath that there are 
reasonable grounds for believing that any publication, copies of which 
are kept for sale or distribution in premises within the jurisdiction of the 
court, is hate propaganda, shall issue a warrant under his hand 
authorizing seizure of the copies. 

Following seizure in both cases, a summons is issued to the occupier 
of the premises requiring him to show cause why the matter seized 
should not be forfeited to the Crown. Because the adjudication at the 
show-cause hearing focuses not upon the guilt of the possessor but 
upo~ the status of the seized materials as obscene publications, crime 
comICS or hate propaganda, as the case may be, the provisions are 
often described as in rem proceedings. 

162. The significant departure from section 443 that these 
provisions effect is that they allow seizure of all allegedly offensive 
material, and not merely samples that may serve as evidence. This 
distinction was made clear in the Nimbus News and Distributors Ltd. 
case,214 in which the Court allowed the Crown to retain only four 
copies of each allegedly obscene pUblication seized under what is 
now section 443. If a section 160 warrant had been used instead the , 
Crown would not have been so limited. Thus, the warrants have a 
preventive aspect, ensuring that the materials will not enter public 
circulation while their legal status is being determined. This 
preventive aspect of the procedure may be perceived as serving two 
inte~ests: ke~ping the materials out of public circulation, and, 
partIcularly m the case of obscene publications, curtailing the 
distributor's profits.215 

163. The preventive aspect of the section 160 warrant was 
indeed one of the virtues described by the then Justice Minister, 
E. Davie Fulton, when he introduced it to the House of Commons in 
1959.216 Moreover, by providing a procedure that would work 
"quickly, fairly and objectively", the new warrant was said to avoid 
the delay consequent upon making a regular seizure and then waiting 
until trial to obtain an adjudication. There was a quid pro quo in this, 
of course: the absence of a charge. As Fulton commented, 
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We are really providing nothing different here except that it [the 
amendment] will make it possible to dispose of the issue without laying 
a charge against the individual.217 
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Indeed, under subsection 160(7) no charge may be laid with respect to 
publications confiscated under the warrant, without the consent of 
the Attorney General. 

164. The section 160 warrant was enacted into the Criminal 
Code in 1959. The particular timing of its introduction was related to 
two factors. First, the 1950s in Great Britain saw considerable focus 
upon the obscenity issue, culminating in the Ob~cene P.llblic~tions 
Act 1959, which included an in rem procedure VIrtually Identical to 
that found in the Canadian legislation.218 Second, the speeches of the 
then Minister of Justice indicate that law enforcement officers in 

.. 1 bit? 19 Canada found the eXlstmg aw 0 so e e.-

165. The introduction of the section 281. 3 warrant eleven years 
later followed a similar perception of a social crisis inadequately 
answered by existing legislation. The Special Committee on Hate 
Propaganda, formed in 1965, noted t.he pre~ence. of "a. steady 
dissemination of hate propaganda, mamly anti-JewIsh, anti-Negro 
and neo-Nazi in nature".220 Following its recommendations, new 
offences were defined to prohibit the advocacy of genocide and 
public incitement of hatred against identifiable groups. The 
Committee also recommended that "study be given to the matter of 
the seizure of hate materials and of their confiscation, after 
conviction" .221 Rather than making confiscation attendant on 
conviction, however, the actual legislation adopted an in rem 
procedure, virtually identical to section 160, except in two respects. 
First, under subsection 281.3(7), the warrant procedure cannot be 
commenced without the consent of the Attorney General. Second, 
the consent of the Attorney General is not apparently necessary after 
seizure in order for charges to be laid under the substantive sections. 

166. The issuance procedure for the warrants under these 
sections bears some resemblance to that under section 443: an 
information is sworn upon oath, and the same probative test of 
"reasonable ground to believe" is expressed. On the other hand, the 
issuer is not merely a justice of the peace, but a "judge" of one. of a 
number of courts of record, depending upon the provmce. 
Paradoxically, though, it would appear that despite his higher rank, 
the judge, unlike the justice in other crime-related warrant 
procedures, is given no discretion in the matter. Once the 
prerequisites for issuance are satisfied, it is stated that he "shall" 
issue the warrant. 
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E. Weapons 

167. Searches' and seizures of weapons are covered by sections 
99 to 101 of the Criminal Code. Basically, these sections encompass 
one power of search with warrant (subsection 101(1) and three 
powers of search without warrant (subsections 99(1), 100(1) and 
101(2». 

168. The statutory trend towards warrantless searches for 
weapons has been fairly recent. Individual post-Confederation 
powers to search for and seize gunpowder, arms and explosives were 
generally authorized through warrant procedures, or in association 
with arrest. 222 Many of the warrants were subsumed in the 1892 
codification under the wide provisions of what is now section 443, 
although some special disposition procedures were retained. The first 
significant crack in the dam came in 1913 in a package of legislation 
designed to combat what the then Minister of Justice, C. J. Doherty, 
termed "a very large increase in the crimes ofviolence".223 An officer 
was empowered to search "any person whom he has reason to believe 
and does believe has upon his person any [prohibited] weapon, 
device or contrivance". The warrant remained the general device for 
searching premises, however, until the 1953-54 revision, when the 
antecedent to the present section 99 was passed. 224 

(1) Subsection 99(1) 

169. Subsection 99(1) of the Criminal Code reads: 

Whenever a peace officer believes on reasonable grounds that an 
offence is being committed or has been committed against any of the 
provisions of this Act relating to prohibited weapons, restricted 
weapons, firearms or ammunition, he may search, without warrant, a 
person or vehicle, or place or premises other than a dwelling-house, and 
may seize anything by means of or in relation to which he reasonably 
believes the offence is being committed or has been committed. 

Weapons and explosives seized under this provision are forfeited if 
and when a court determines, pursuant to section 446.1,225 that they 
were connected to the commission of an offence. 

170. Although subsection 99(1) is expansive compared to its 
statutory antecedents, it is limited in some significant respects. First, 
the section does not authorize searches of dwelling-houses. Second, 
the search powers it confers are restricted by certain common law 
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safeguards against unjustified intrusions. In particular, it only allows 
the peace officer to act in response to an offence he reasonably 
believes has been initiated. It thus does not provide the scope of 
"stop and frisk" provisions under which persons believed to be 
"about to commit an" offence may be searched for weapons. 226 

Although a study prepared for the Solicitor General in 1975 
recommended that section 99 be given greater prospective scope, 
allowing searches for firearms "about to be used illegally" ,227 this 
modification was not made. Instead, as will be detailed shortly, 
preventive concerns have come to be expressed in section 101. 

(2) Subsection 100(i) 

171. Subsection 100(1) of the Criminal Code reads: 

Notwithstanding section 99, a peace officer who finds 

(a) a person in possession of any r~stricted weapon who fails then 
and there to produce, for inspection by the peace officer, a 
registration certificate or permit under which he may lawfully 
possess the weapon, 

(b) a person under the age of sixteen years in possession of any 
firearm who fails then and there to produce, for inspection by the 
peace officer, a permit under which he may lawfully possess the 
firearm, or 

(c) any person in possession of a prohibited weapon, 

may, unless in a case described in paragraph (a) or (b) possession of the 
restricted weapon or firearm by the person in the circumstances in 
which it is so found is authorized by any provision of this Part, seize 
such restricted weapon or firearm or such prohibited weapon. 

Like subsection 181(2), this is manifestly a "seizure" power that does 
not authorize entry into private domains. After seizure, a weapon 
may be: declared forfeited pursuant to a magistrate's order under 
subsection 100(3). 

172. This provision was originally introduced in the 1930s, as 
weapons legislation began to concentrate on trafficking in firearms, 
and in particular the sale of guns to minors. The predecessor to 
subsection 100(1) was part of this program; it specifically focused on 
the seizure and forfeiture of weapons illegally carried by minors.228 
As gun control legislation grew more complex in subsequent years, 
the seizure and forfeiture provisions came to embrace prohibited and 
restricted weapons as well. Still, like subsection 99(1), the operation 
of these provisions is restricted to circumstances indicative of the 
commission of a firearms offence. 
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(3) Section 101 

173. Section 101 of the Criminal Code reads in part: 

(1) Where, on application to a magistrate made by or on behalf of 
the Attorney General with respect to any person, the magistrate is 
satisfied that there are reasonable grounds for believing that it is not 
desirable in the interests of the safety of that person, or of any other 
person, that that person should have in his possession, custody or 
control any firearm or other offensive weapon or any ammunition or 
explosive substance, the magistrate may issue a warrant authorizing the 
search for and seizure of any firearm or other offensive weapon or any 
ammunition or explosive substance in the possession, custody or 
control of that person. 

(2) Where, with respect to any person, a peace officer is satisfied 
that there are reasonable grounds for believing that it is not desirable in 
the interests of the safety of that person, or of any other person, that 
that person should have in his possession, custody or control any 
firearm or other offensive weapon or any ammunition or explosive 
substance and that the danger to the safety of that person or other 
persons is such that to proceed by way of an application under 
subsection (1) would be impracticable, the peace officer may without 
warrant search for and seize any firearm or other offensive weapon or 
any ammunition or explosive substance in the possession, custody or 
control of that person. 

174. The powers of search and seizure contained in section 101 
are manifestly preventive; they are triggered not by the perception 
that an offence has been initiated but by an assessment of the 
interests of safety. This feature puts subsections 101(1) and (2) in 
direct contrast with section 99 and subsection 100(1). To some extent, 
the provisions have been viewed as complementary: 

Of the four provisions, two (ss. 99 and 100) deal with actual breaches of 
the Code, and accordingly relate predominately to the reduction and 
discouragement of criminal usage. The remaining two [ss. 101(1) and 
101(2)], apply to situations of apprehended danger rather than criminal 
activities per se. Accordingly, they relate more to the objective of 
reducing access to irresponsible users, i.e., prevention.229 

As laudable as this objective may be, the departure represented by 
subsections 101(1) and (2) from conventional crime-related search 
and seizure powers cannot be overemphasized. It is not even a 
prerequisite of intrusion under these subsections that a person be 
believed to be in possession of a weapon. It need merely be believed 
that he ought not to possess a weapon. 
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175. Section 101, although enacted in its present state in 1977, 
may be traced back to gun control legislation introduced nine years 
earlier which provided for a warrant to "seize" firearms in the 
interests of safety. 230 The target of the warrant provision at that time 
was described by the then Minister of Justice, John Turner, in quite 
narrow terms: the threat posed by the possession of weapons and 
explosives by persons of unsound mind.231 This warrant provision, 
however, was limited in certain respects. As was recognized in the 
Colet case, it did not authorize the intrusive searches or entries 
necessary to effect the relevant seizure.232 Rather, it seemed to 
assume that the presence of the weapon had been ascertained before 
any intrusion took place. Moreover, the requirement that a warrant 
be obtained made the provision of little use to a situation of particular 
concern to the police: the domestic or neighbourhood dispute in 
which a weapon was accessible. 233 Accordingly, in 1977, the 
provision was expanded to include an express search power, and a 
warrantless provision designed to meet the emergencies of 
neighbourhood and domestic disputes was added as well. 

176. As it currently stands, section 101 may be said to have two 
distinct aspects. The first of these is directed to law enforcement in an 
immediate sense - the need to defuse a dangerous situation by 
depriving a person of a weapon that he might use to commit a crime. 
The second appears to be of the more lasting regulatory nature that 
characterized the 1968 legislation - to ensure that weapons are not 
possessed by persons who should not be in possession of them. This 
latter concern is reflected not only in the search and seizure 
provisions themselves, but also in the in rem aspects of the sectio-,1, 
which in many ways reflect the procedures under sections 160 and 
281.3. At a hearing initiated by the Crown under subsection 101(4), a 
magistrate is empowered to determine whether, "in the interests of 
safety", the person should have weapons in his possession. Upon 
making a negative finding, the magistrate may, under subsection 
101(6), order the weapon to be disposed of on fair and reasonable 
terms and/or prohibit the possession of a weapon by that person for 
up to five years. 

177. Beyond the significant departures from normal standards 
represented by the grounds for intrusion and the in rem procedures, 
the subsection 101(1) warrant presents other special features. Unlike 
the warrants previously mentioned, it could be construed to authorize 
the search of a person.234 It must be obtained, not by an information 
upon oath, but by "an application to a magistrate made by or on 
behalf of the Attorney General". No reference is made to the 
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swearing of an oath during the application proceedings, although the 
magistrate is specifically required to hear evidence at the 
"disposition" hearing. No time limitations are imposed upon the 
execution of the warrant, but paragraph 101(3)(a) requires that a 
return be made to the magistrate forthwith after seizure, showing the 
date of execution. 

F. Precious Metals 

178. Subsection 353(1) of the Criminal Code reads: 

Where an information in writing is laid under oath before a justice 
by any person having an interest in a mining claim, that any precious 
metals or rock, mineral or other substance containing precious metals is 
unlawfully deposited in any place or held by any person contrary to law, 
the justice may issue a warrant to search any of the places or persons 
mentioned in the information. 

Under subsection 353(2), the issuing justice is given powers to make 
detention, restoration or forfeiture orders with respect to things 
seized under subsection 353(1). 

179. This search warrant is truly one of the curiosities of mlr 
criminal procedure. At first glance, it might appear to deal with stolen 
minerals, and indeed its origin was a provision in the 1869 Canadian 
Larceny Act. The context of the provision in that enactment, 
however, indicates a more peculiar purpose: it was at least partly an 
enforcement provision for an administrative scheme designed to 
prevent illicit trading in gold and silver.235 The "unlawfulness" 
contemplated by the section thus included the failure to properly 
disclose, conduct or register a transaction in these precious 
commodities, as well as their theft. The administrative scheme, 
which had a tenuous relationship at best with truly criminal conduct, 
did not survive the 1892 codification. The warrant, however, was 
consolidated into the procedural section of the Criminal Code, where 
it has remained to this day. 

180. The procedure envisaged by section 353 is quite similar to 
that contemplated under section 443. It does allow the search of 
persons, however, and restricts applications to "any person 
interested in a mining claim". Since the removal of the administrative 
scheme, it would appear that there has been only one Criminal Code 
provision to which the warrant has had particular reference: the 
offence of fraud in relation to minerals defined in section 352. 
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O. Timber 

181. Subsection 299(3) of the Criminal Code reads: 

A peace officer who suspects, on reasonable grounds, that any 
lumber owned by any person and bearing the registered timber mark of 
that person is kept or detained in or on any place without the knowledge 
or consent of that person, may enter into or upon that place to ascertain 
whether or not it is detained there without the knowledge or consent of 
that person. 

182. This proVIsIOn for warrantless search bears some 
similarity to the warrant for precious metals in that it may be traced to 
a regulatory scheme over natural resources, established in the early 
days of Confederation. 236 While the essential facets of the 
timber-marking scheme have remained outside of criminal legislation, 
violation of the scheme was deemed serious enough to justify 
coverage in the 1892 Criminal Code,237 and it has remained in the 
Criminal Code ever since. Relevant provisions in today's Criminal 
Code include the offences regarding timber marks in subsections 
299(1) and (2), and the special rules of evidence set out in subsections 
299(4) and (5). 

H. Cocks in the Cockpit 

183. Subsection 403(2) of the Criminal Code reads: 

A peace officer whc finds cocks in a cock-pit or on premises where 
a cock-pit is located shall seize them and take them before ajustice who 
shall order them to be destroyed. 

134. This seizure power is traceable to early legislption against 
cruelty to animals, a cause strongly advanced in the v ictorian era 
both in England238 and in Canada. Cockfighting itself was singled out 
for attention in Canada in an 1880 package of legislation amending the 
existing Cruelty to Animals Act.239 Under the new provisions, cocks 
found in a pit were forfeited to the municipality, which was then 
entitled to sell them for its benefit. Subsequently, the legislation 
prescribed that the birds be destroyed. The actual power to seize the 
birds was not made explicit until the 1953-54 revision of the Criminal 
Code, when the present wording was adopted. It is significant that 
under this wording an order for forfeiture, while required to be 
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p::onounced by a justice, is mandatory upon presentation of the bird 
by the police officer. 

I. Items Related to Counterfeiting 

185. Section 420 of the Criminal Code r,eads: 

(1) Counterfeit money, counterfeit tokens of value and anything 
that is used or is intended to be used to make counterfeit money or 
counterfeit tokens of value belong to Her Majesty. 

(2) A peace officer may seize and detain 

(a) counterfeit money, 

(b) counterfeit tokens of value, and 

(c) machines, engines, tools, instruments, materials or things that 
have been used or that have been adapted and are intended for use 
in making counterfeit money or counterfeit tokens of value; 

and anything seized shall be sent to the Minister of Finance to be 
disposed of or dealt with as he may direct, but anything that is required 
as evidence in any proceedings shall not be sent to the Minister until it is 
no longer required in those proceedings. 

186. The power conferred here is once again solely one of 
"seizure". The items covered are the paper and instruments with 
which possession offences relating to currency under the Criminal 
Code may be committed; possession of counterfeit money (section 
408), for example, or the possession of counterfeiting machines, tools 
and instruments (section 416). The basis of seizure, however, is not 
simply that the relevant items are illegal to possess and ought to be 
forefeited to the State, as in the case of narcotics, gaming-house 
equipment, cocks in the cockpit and offensive weapons. Rather, the 
provision declares that ownership of the specified items resides in 
Her Majesty. Thus, the ostensible legal status of the seizure and 
disposition of the items becomes one of the State vindicating a right 
of property. Parliamentary debates occurring upon the provision's 
introduction in 1925 indicate that the purpose behind this feature was 
to ensure that, regardless of whether or not the possessor of the paper 
or instruments was convicted, they would remain under State 
control. 240 

74 

CHAPTER THREE 

The Need for Reform 

187. Is the present assortment of crime-related search and 
seizure powers satisfactory? Simply by looking at the legal provisions 
themselves, their arrangement and the way they have grown, one 
may discern a number of fundamental problems. 

1. Existing Problems 

188. Rather than attempt to represent each individual difficulty 
relating to particular search and seizure provisions 1 we have 
attempted to condense and categorize our observations. This 
approach conforms with our objective in Part One of analyzing search 
and seizure provisions as a whole, and reflects our perception that 
many problems cut across the spectrum of existing laws in this area. 

189. Adopting this approach, we perceive the following 
problems in law and practice: 

(a) incoherence; 
(b) anachronisms; 
(c) expanded powers to intrude; 
(d) the abandonment of the warrant; 
(e) the gulf between law and practice; 

(f) accountability problems; and 
(g) constitutional problems. 
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A. Incoherence 

190. Perhaps the first thing one notices about the assortment of 
available powers is that their features differ so greatly. This is 
particularly true in the case of warrants. Warrants are obtained 
through informations, applications and reports, and are issued by 
justices, judges and magistrates. While all but one of the procedures 
require the disclosure of "reasonable grounds to believe" on the 
written application, the structure of this belief varies widely from 
provision to provision. Section 443 of the Criminal Code requires a 
link between the items to be sought and an offence, primarily of.an 
evidentiary nature. The Narcotic Control Act and the Food and 
Drugs Act provisions, however, exclude purely evidentiary items as 
objects of a warrant, and the belief requisite under section 181 of the 
Criminal Code does not relate to items, but simply to offences. While 
section 443 runs the gamut from offences past to offences future, 
section 181 is restricted to offences "being committed", and section 
101 is related to no offence at all. And the list goes on. 

191. In its Report entitled Our Criminal Law, the Law Reform 
Commission of Canada affirmed the value of rationality as a principle 
of substantive criminal codification: 

At present we have a complex, cumbersome collection of sections, 
many of which have been added from time to time ad hoc .... Such 
excess detail blurs the simplicity, obviousness and directness of the 
general message of the Code.241 

Similar considerations ought to inform a discussion of procedural 
schemes such as search and seizure powers. A 8ystem of provisions 
with as many procedural quirks as the existing assortment of 
crime-related powers is really no system at all. Rather than a 
structure in the nature of a system, this assortment is truly a product 
of historicai increment and, in many cases, accident. 

192. The argument in favour of rational simplification is not 
simply a theoretical or aesthetic preference. An incoherent 
assortment of powers produces distinct practical consequences. 
First, it causes some degree of administrative confusion. This 
confusion is evident, for example, in decisions such as Goodbaum242 
and Campbell v. ClOllgh,243 which have invalidated search warrants 
for narcotics because of the use, incorrectly, of section 443 warrant 
forms. The instances that appear in the case-law are not atypical. In 
the Law Reform Commission's survey of police search warrant 
practices in Winnipeg, for example, it was found that both federal and 
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municipal forces were using warrant forms that attempted to straddle 
the requirements of section 443 of the Criminal Code and the 
Narcotic Control Act and Food and Drugs Act provisions. Of 
thirty-nine narcotic and drug warrants in the sample, twenty-six were 
found invalid, twenty-two of them by reason of a confusion of 
statutory requirements. 244 

193. Second, this incoherence admits the possibility of 
manipUlation. Since procedural avenue A may recognize justifica
tions for intrusion unavailable through other routes, the opportunity 
is presented to a peace officer with ingenl:lity to use procedural 
avenue A whether or not it was intended to serve the particular type 
of investigation being pursued. That officers often take advantage of 
these opportunities is hardly surprising, and in some cases quite 
understandable. For example, an officer investigating a drug 
trafficking offence may believe that documentary evidence is 
concealed in certain premises. Yet the existing Narcotic Control Act 
and Food and Drugs Act provisions do not allow him to obtain a 
warrant to search these premises unless he also believes the 
contraband itself is there. If the officer is not prepared to swear to 
this, his alternative in terms of warrant procedures is to resort to 
section 443 of the Criminal Code. Yet, after the Goodbaum case, it is 
clear that the section 443 warrant is unavailable for an offence under 
Narcotic Control Act and Food and Drugs Act provisions. 
Accordingly, he is frequently driven to allege the Criminal Code 
offence of conspiracy to traffic, an allegation that mayor may not be 
properly founded. 

194. The objective of coherence should not, of course, lead to 
obstinate single-mindedness; one ought not to disregard demands for 
specialized provisions in justifiable cases. However, a specialized 
provision ought only to complicate the picture when a convincing 
reason is made for it. Quite simply, the reasons for the procedural 
quirks of our various search and seizure provisions need to be 
comprehensively examined. 

B. Anachronisms 

195. Three hundred years after Sir Matthew Hale described the 
common law warrant for stolen goods, the basic procedure has 
changed remarkably little. Yet the circumstances that gave rise to the 
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features of Hale's warrant are in many cases no longer applicable. If 
the warrant document came into use as a measure for more efficiently 
transmitting the justice's authority and sparing him the ordeal of 
travelling in hazardous conditions, how efficient is it now in the light 
of modern methods of transportation and communication? There is 
considerable rigidity in the present documentary procedure. Not only 
does this represent a failure to assimilate technological advances, but 
it may also render the procedure increasingly ineffective as the 
technology used by lawbreakers becomes more sophisticated. 

196. Another anachronism is the restriction of most search and 
seizure powers to "things", particularly in the case of those powers 
concerned with the recovery of the fruits of crime. The original 
common law search warrant developed by Hale was for stolen 
"goods". This focus on tangible objects was carried into subsequent 
provisions for search and seizure covering crimes of theft, including 
the present subsection 443(1) of the Criminal Code. This focus, 
however, excludes from coverage forms of property such as funds in 
financial accounts,245 or information from computers,246 which may 
also represent the fruits of a crime. This focus is explicable in large 
part by the historical concentration of theft and fraud offences on 
tangible goods;247 indeed, until 1975 the offence of possession of 
property obtained by crime currently set out in section 312 was itself 
restricted to tangible things.248 The expansion of these offences under 
criminal law to include intangible forms of property demands a 
modernization of search and seizure law as well. 

197. Aside from such procedural considerations, there is the 
question of the contemporary validity of certain assumptions 
underlying special search and seizure provisions. Perhaps the 
foremost among these are the present gaming- and bawdy-house 
powers. The issue of whether these provisions reflect contemporary 
social attitudes to some extent involves the question of abolishing 
substantive offences as well as procedures. 249 But insofar as these 
powers manifest not only a recognition of the target activities as 
crimes but as evils justifying special procedural treatment, the 
assumptions underlying them merit particular examination here. On a 
more diminutive note, one might well question the value of the 
special provisions for precious metals. if the administrative system 
that the search power was largely set up to serve is no longer in place, 
what justification can there be for retaining it? 
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C. Expanded Powers to Intrude 

198. The consistent trend in the growth of search powers has 
been to provide the State with more and more justifications for 
intruding into zones of individual privacy. Of course, this 
proliferation has not been restricted to police powers in the 
enforcement of criminal law. The past fifty years have seen a vast 
increase in the regulatory and redistributive roles played by 
government. Yet the increase of police powers is in a sense peculiar 
in that it has represented, not the assumption of a new role for the 
State, but rather the steady adjustment of rights and powers in order 
to fulfil a long-existing mandate. The conception of the State as 
keeper of the peace and protector of individual security has remained 
relatively constant in English and Canadian traditions over the past 
300 years. What seems to have changed most radically is the relative 
weight accorded social, as opposed to individual interests and, 
correspondingly, the style of peace-keeping perceived as appropriate 
to maintaining the balance thus struck. 

199. Many of the ways in which this situation has come about 
are taken for granted by Canadians as necessary for a well-policed 
society. Yet the fact is that other common law jurisdictions have 
been much more reluctant to make the concessions to law 
enforcement that Canadians have made. An illuminating and perhaps 
surprising example is that of the search' warrant for "evidence of an 
offence" that is not itself stolen property or contraband. The recent 
British Royal Commission on Criminal Procedure recommended that, 
for the first time in Britain, orders and warrants be instituted to seize 
such evidence. It stated its recommendation, however, with 
considerable trepidation and qualifications, proposing that the 
compulsory power of search be one of last resort, invoked in 
exceptional circumstances, and available in respect only of grave 
offences.

25o 
That a section 443 warrant to search for any evidence of 

any Criminal Code offence has been in effect in Canada for ninety 
years illustrates the comparative ease with which search powers have 
expanded in this country. 

200. One of the critical aspects of this expansion has been the 
shift from responsive to preventive policing. This distinction is to 
some extent arbitrary: as one R.C.M.P. inspector has noted, "[w]e 
react by introducing preventive measures in the same way as we 
react to crime through enforcement - after the fact".251 However, 
the distinction is a meaningful one in that it has been at the heart of a 
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number of significant developments in the history of police powers in 
general, and search and seizure powers in particular. 

201. The first search and seizure powers, predating the police, 
were essentially responsive to the commission of a crime; indeed they 
were closely tied to the powers to arrest the offender. The 
common law warrant for stolen goods envisaged the victim of the 
crime complaining to a justice, who would issue the warrant to bring 
the unlawful possessor before him, as well as return the property to 
the victim. At common law, the warrantless power of personal search 
was firmly associated with arrest. As the powers have expanded, this 
association has broken down. 

202. The first great departure in warrant procedures from 
responsive search was effected by the proposal in the 1880 Draft 
Code covering things intended to be used for the purpose of 
committing an offence. Preventive as it may have been, this provision 
nonetheless retained the idea of focusing on specific criminal conduct 
as the justification for intrusion, albeit conduct about to occur. 
However, the most recent firearms provisions in section 101 of the 
Criminal Code are not so limited. Indeed, the "interests of safety" do 
not necessarily contemplate even the future commission of criminal 
conduct. Quite simply, the power afforded by section 101 makes the 
participants in the search and seizure process not merely pre venters 
of crime, but also judges of what conduct or circumstances demand a 
preventive intrusion. 

203. Another manifestation of expanding justifications for 
intrusion is the in rem proceeding. While section 160 is triggered by 
the commission of an offence - the keeping of obscene material for 
sale or distribution - the operation of section 281.3 is not (unless the 
keeping of publications for distribution constitutes an inchoate 
offence such as conspiracy or attempt to communicate hate 
propaganda). What is significant about these procedures, however, is 
that they represent a parallel system of adjudication outside the 
regular criminal process of charge, trial, conviction and sentence. 
Nobody is put on trial in an in rem proceeding; rather, it is the 
material itself that is on trial. Since crime is by its nature personal, the 
association between crime and intrusion is profoundly altered by the 
powers undt!r these sections. 

204. The shift in justifications to intrude has not been 
accompanied by any general assessment of its impact upon the 
balance between police powers and individual rights. Rather, the 
tendency has been to speak of each new power as striking this 
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balance in its particular context, without looking at how the larger 
picture is affected. The larger picture has been affected, though, and 
it is timely to give proper recognition to that fact. It is therefore 
important that the general principles that justify intrusive searches 
and seizures be articulated anew, and that departures from these 
general rules be recognized as such and analysed accordingly. 

D. The Abandonment of the Warrant 

205. Another noticeable trend, particularly in recent times, has 
been the creation of new and wider exceptions to warrant 
requirements, particularly insofar as intrusions into private domains 
are concerned. Historically, at common law j , the only non-consensual 
searches of private premises that could be performed without warrant 
were associated with the power to arrest and the duty to preserve 
human life or safety. As statutory search powers have developed, 
however, reliance on the warrant has diminished, both in the cases of 
federal statutes in general, and crime-related search provisions for 
weapons, narcotics and drugs in partiCUlar. In a way, this trend 
complements the proliferation of justifications to intrude. Not only 
has the sequential context of intrusions been relaxed, but so have the 
procedural requirements for obtaining authority. Both phenomena 
reflect a trend toward conferring greater authority and greater 
discretion upon the police: the same intrusion powers as are 
appropriate for the investigation of crime are increasingly assigned 
for its prevention; and, correspondingly, the police have increasingly 
been left to decide for themselves when the exercise of their powers 
is justified. 

206. Earlier in this paper, we noted that, however much it may 
be limited in theory by "reasonable grounds" requirements, a 
warrantless power represents a relatively discretionary mode of 
authorization.252 In essence, the peace officer has come to acquire 
discretion, particularly with respect to entry onto private domains, of 
a breadth and variety unimaginable when the first common law 
powers of search and seizure were developed. When his coercive 
powers are combined with the opportunities recognized at law to 
perform searches on consent, the peace officer's range of 
discretionary options is formidable indeed. 

207. The diminished significance of the warrant is not merely fl 
matter of statutory preference; rather, it appears to be a fact of police 
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practice. Indeed, the addition of a warrantless provision to a search 
and seizure re!!!!l1e may virtually preclude the use of the warrant 
component, :For e;~ample, since 1977, when the power to make 
warrantless searche~ and seizures under section 101 was introduced, 
it appears to have be(~n used virtually to the exclusion of the section 
101 warrant. This tendency has been defended on the basis that the 
neighbourhood and domestic disputes addressed by section 101 
usually involve an emergency. 253 While it is possible that many of the 
warrantless entries made by virtue of subsection 101(2) might have 
been made on a peace-keeping basis even if the subsection had not 
been enacted, there is doubt, particularly in the light of the Colet 
case,254 that all such entries would have been legal. Of more 
immediate significance, however, is that the enactment of subsection 
101(2) has had the effect of diminishing police reliance on the warrant 
as the legal basis for entries into premises for the purposes of the 
section as a whole. 

208. The use of warrantless alternatives to search privately 
occupied places is not restricted to matters involving firearms. In a 
recent participant-observer study in an Ontario jurisdiction, 
twenty-seven entries onto property were described; of these, ten 
were effected without a search warrant. While occupants of the 
premises were arrested in eight of the ten cases, it appears that the 
searches themselves often proceeded on a consensual basis.255 This 
observation conforms with information received by our researchers 
in discussions with members of various Canadian police forces about 
searches of premises with consent. In fact, these discussions revealed 
a range of attitudes. Some officers took the view that obtaining 
warrants ought to be preferred in all possible cases, others 
maintaining that it is often permissible to attempt to gain consent 
before resorting to warrant procedures. Some police forces stated 
that consent to search private premises before obtaining a warrant 
would only be requested of persons arrested outside the premises in 
question. While the reported presence of consent of the occupant 
may appear to nullify concerns associated with the absence of a 
warrant, we believe that these instances raise problems of 
accountability, which will be discussed shortly. 256 

209. To some extent, the diminished significance of the warrant 
reflects not a preference for police control over decision-making so 
much as the conclusion that the inefficiencies of warrant procedures 
leave no other alternative. In some cases, this is a matter of speed; 
the warrant procedure is viewed as too slow to meet the exigencies of 
certain situations. Asked why, in cases of search with writ of 
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assistance, a warrant was not used instead, approximately 74% of 
officers responding to a Commission survey cited urgency of some 
sort as the reason. 257 For one thing, these claims reinforce the need to 
examine the inefficiencies in warrant procedures themselves. If 
obtaining a warrant can be technically facilitated without sacrificing 
its judicial and part~cular characteristics, then there is less need for 
alternative, more expeditious forms of authorization. But the 
arguments of necessity underlying the expansion of warrantless 
search and seizure powers themselves need to be examined carefully. 

210. This question may be addressed with particular reference 
to specially focused powers, such as those provided to holders of 
writs of assistance. Defenders of the writ point to the peculiar 
difficulties experienced by narcotics and drugs investigators, in 
particular the frequent need for speedy authorization. An R.C.M.P. 
superintendent appearing before a parliamentary committe~, for 
example, recently cited the "requirement for spontaneous actIOn to 
allow us to intercept the drug itself'. 258 While the special power to 
make a warrantless entry into private premises with a writ is 
obviously conducive to "spontaneous action", however, the question 
arises as to whether or not the use of the writ is necessary. A 
Commission study has concluded that the writ power may frequently 
be invoked when other more general options, such as the power of 
entry ancillary to arrest/59 are available to the investigating 
officers.26o 

211. However, the larger question remains that of the 
justifiability of resort to warrantless powers rather than warranted 
ones. Both American statutes and jurisprudence on the Fourth 
Amendment express a preference for authorization by warrant, 
subject to provision for warrantless modes of authorization in 
justified instances. 261 Because of the Canadian history of warrantless 
search and seizure powers being developed one by one to address 
specific problems, this approach has not bee~ e~plicitly ca~t as ~n 
informing principle of Canadian law. As mdIcated earlIer thIS 
approach may be mandated by section 8 of the Canadian CII.arter of 
Rights and Freedoms; even if it is not, however, we VIew the 
approach as a sound and useful policy. 

E. The Gulf between Law and Practice 

212. Although the conformity of police practice with applicable 
legal rules is an important issue in many aspects of search and 
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We believe that people in the street who have committed property 
offences or have in their possession articles which it is a criminal 
offence to possess should not be entirely protech.;d from the possibility 
of being searched .... But the grounds for stop and search must be firmly 
based upon reasonable suspicion and the exercise of the powers must be 
subject to strict safeguards. 197 

. 157: The issue of permitting personal searches for objects of 
seIzure m danger of loss or destruction focuses in large part on the 
prerequisite of arrest. The association of non-consensual personal 
searches with a pre-existing state of arrest is traceable to the early 
days of the common law. 198 This association has often been believed 
to a~ford protection to the individual; since the justification for legal 
arrest is limited by the requirement of "reasonable and probable 
grounds", it is thought that the precondition of an arrest is an 
effective control device by which unjustified search may be 
prevented. The expansion of personal search powers under statute is 
seen as undermining this protection. This view, for example, was 
advanced by a minority on the British Advisory Committee on Drug 
Dependence: 

In the view of the minority the abolition of the statutory power of search 
would undoubtedly mean that considerably fewer persons would be 
stopped and searched, the power to arrest being narrower than the 
~tatutory power of search. On their reckoning the proposal would 
~nvolve a co~siderable diminution in the vexatiousness of police 
mterference with people who are pursuing their ordinary affairs. 199 

In a way, the precondition of arrest is viewed almost as a substitute 
for a warrant in curbing unjustified use of personal search powers. 
While our position reflects this view in large part, we acknowledbe 
that the view is open to criticism. 

158. The requirement that an officer make an arrest in order to 
gain the legal power to search may encourage the officer to arrest as 
much as it discourages him from searching. The empirical evidence 
available is ambiguous on this point. Participant observer studies 
have suggested that personal search incidental to arrest often follows 
a decision to take formal action against the suspect, but difficulties 
experienced by observers in discriminating between arrests and other 
police-citizen encounters make conclusions from such studies 
problematical. 200 Some data also are provided by the self-reporting 
questionnaires returned in our own warrant survey. Of those personal 
searches performed in the course of executing warrants a 
si~nifi~a~tly higher percentage (17.4% to 11.2%) was repor:ted as 
bemg mCIdental to arrest in the execution of Criminal Code warrant~ 
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as in the execution of Narcotic Control Act and Food and Drugs Act 
warrants. 201 Data from the survey would suggest that this cannot be 
attributed to the occurrence of more intervening justifications for 
arrest in the case of the Criminal Code warrants. The possibility 
exists, rather, that the police officers may have reported an arrest as 
the basis for search more frequently in the latter case because the 
statutory authority to search under the warrant did not exist, as it did 
in the narcotic and drug cases. 

159. It may be argued that the "arrest" reported in any of these 
cases was merely an ex post facto attempt to legitimize the search. 
The problem is that it is difficult, on the basis of phenomenological 
factors to distinguish an arrest followed by a search from a simple 
search. 202 This may be seen to support the view that the arrest 
requirement imposes little restraint upon an officer who intends to 
search an individual; it is difficult to challenge an officer's assertion 
that an arrest did indeed take place prior to a personal search. Under 
the test set out in the leading Canadian case of Whitfield, the officer 
would merely have to show that he touched the person with a view to 
his detention.203 

160. Whether the search itself may be lawful if the arrest is not 
is less than clear under the present law. Leigh, discussing powers of 
search in England and Wales, cites the New Zealand rule that "[t]he 
right to personal search is clearly dependent not upon the right to 
arrest but upon the fact of arrest".204 On the other hand, in the early 
English case of Dillon v. O'Brien, the power (0 search was clearly 
predicated upon a "lawful arrest". 205 ThIS ambiguity could be 
resolved by statute in favour of the latter position, thus in effect 
making adherence to the rules governing the exercise of an arrest 
power the prerequisite to the performance of a search. One wonders, 
though, whether these rules really add very much to the individual's 
protection against unjustified searches, particularly where the 
rele.vant offence is indictable. Since possession of many of the items 
for which an officer might wish to perform a personal search 
constitutes an offence prosecutable by indictment,206 it is evident that 
in many cases in which an officer had reasonable grounds to search a 
person for an object of seizure, he would also have reasonable and 
probable grounds to arrest him for a relevant offence and then search 
him as an incident of that arrest. The only circumstances in which this 
rough equivalence between grounds for arrest and grounds for search 
would not obtain would be those in which the relevant offence was 
merely punishable by summary conviction, in which case the person 
could only be arrested if "found committing" an offence.207 
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161. It is possible that the prerequisite of arrest makes little 
difference to the exercise of powers of search, at least in relation to 
indictable offences. In conSUlting police officers from various 
Canadian forces, our researchers were told that whether the object of 
the search was a narcotic or drug (for which a statutory power of 
personal search currently exists) or stolen property (for which 
personal search is authorized only in conjunction with arrest), the 
officer's rule of thumb is "reasonable and probable grounds", a test 
often satisfied in practice by gut feelings. On the other hand, the 
frequent reference of police officials to "reasonable and probable 
grounds", a standard specifically associated with arrest rather than 
search and seizure, would suggest the existence of an association 
between the two powers, an association that may have some limiting 
effect. Considering this possibility alongside the evidence from 
participant observer studies that searches generally follow decisions 
to take formal action against suspects,208 we are not prepared to 
concede that the prerequisite of arrest is meaningless as a device to 
help ensure that the exercised powers of personal search are confined 
to justifiable instances. 

162. If our position appears to reflect an abundance of caution, 
this is because we believe that caution in this area is well founded. 
While a theoretical basis for a discrete power of personal search 
unquestionably exists, and while the recent trend in Great Britain and 
Australia has been towards the recognition of such powers, it is 
important to weigh very carefully the risks entailed in establishing 
them. In England itself, the Scarman Report has recently 
documented the activities of peace officers involved in search 
operations to recover stolen goods. Notwithstanding the limitation of 
the relevant powers to instances in which reasonable suspicion 
pertained to the persons searched, it was found that the exercise of 
powers during the operation was sweeping.209 While no such 
operations have been found to occur in Canada, incidents and 
programmes of random personal search for narcotics have been 
observed by both government Commissions2Io and legal 
commentators.

2II 
While the objectives of the police in carrying out 

these programmes may be laudable, granting peace officers wide 
powers to conduct them conflicts with the specific, responsive 
character of criminal law enforcement intrinsic to Canadian 
traditions. 

163. Moreover, quite aside from the question of impact on 
police activities, there is a useful purpose served in conferring the 
status of arrest upon a person who has been detained for the duration 
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of a search and seizure. Two consequences seem relevant. First, 
informing the person that he is arrested forewarns him of the illegality 
of any attempt to resist or elude the peace officer; this objective 
seems particularly significant in the light of recent Canadian case-law 
which leaves open the possibility of a suspect, free from any 
legally recognized form of compulsory restraint, being subject to 
criminal prosecution for such attempts. 212 In addition, the existence 
of a state of arrest may bring into play certain provisions of the 
Canadian Charter of Rights and Freedoms, a contingency discussed 
later in this Working Paper. 213 

C. Conclusion 

164. Recommendation 10 is a tentative one for a number of 
reasons. Insofar as the need for an alternative to the powers of search 
and seizure incidental to arrest is dependent upon the scope and 
design of arrest powers themselves, we are mindful of the possible 
ramifications which could flow from our forthcoming Working Paper 
on Arrest. Perhaps more fundamentally, we are aware that any 
proposal dealing with this subject touches upon sensitive and 
significant areas of police practice and individual privacy. During 
discussions within the Commission, we have weighed a number of 
alternatives, including a discrete power to make searches and 
seizures without warrant, analogous to that set out in Recommenda
tion 9 but covering the risk ofloss or destruction of objects of seizure. 
Such a power could be fashioned so as to be more limited than 
Recommendation 9. It could be restricted, for example, to coverage 
of searches of persons and vehicles, but not places, or it could be 
applicable only when the object sought related to the commission of 
an indictable offence. While we have refrained from proposing such a 
power at this time, we welcome criticisms and comments as to the 
merits of our present positioll. 
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CHAPTER SEVEN 

Procedures 

165. This Chapter develops a scheme of rules covering search 
and seizure procedures in the following way. It begins by tackling the 
various problems arising in connection with the issuance and 
execution of warrants. It then moves on to consider problems relating 
to the execution of searches and seizures in general. Finally, it deals 
with two specific sets of issues: those relating to searches of persons, 
and those relating to questions of access to information about 
searches and seizures. 

1. Issuance of Warrants 

A. The Nature of the Procedure 

RECOMMENDATIONS 

11. A justice of the peace should be empowered to issue a warrant 
to search a person, place or vehicle if there are reasonable grounds to 
believe that the person, place or vehicle is carrying, containing or 
concealing an "object of seizure". 

12. Except as authorized in the telephonic warrant procedures set 
out in Recommendation 19, the application for all search warrants 
should be an information in writing sworn under oath. The issuer 
should be empowered to question the applicant to ascertain additional 
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facts underlying the application. However, if such facts are relied upon 
in the adjudication of the application, they should be attested to on the 
face of the information. 

166. These r~commendations express in general terms the 
procedure for issuing warrants. Many of the aspects of this prOt-:edure 
require special attention and are discussed in detail in subsequent 
recommendations. First, however, it is valuable to look briefly at the 
general nature of the search warrant procedure we propose. 

167. At present, the issuance of a search warrant is almost 
exclusively a documentary procedure. If the application documents 
are complete and proper, there is no onus placed upon the issuer to 
perform such adjudicative tasks as asking questions of the deponent, 
or checking the credibility of his sources. Conversely, if the contents 
of the documents are not sufficient, the applicant cannot remedy this 
through an oral presentation. As Roach J.A. stated in Re Worrall, 

mere conversations between an informant and a Justice of the Peace can 
form no part of the basis on which a search warrant may issue. If there 
is something lacking in the sworn information that deficiency cannot be 
supplied by some conversation between them. 214 

168. The emphasis on documentary preparation serves several 
useful purposes. It encourages police 'officers to put their own case in 
order, rather than relying on sympathetic justices to extract the 
essential facts. Moreover, the documentary application, at least in 
those regimes that require reasonable grounds to be present on the 
face of a written information, provides a basic and easily accessible 
record of the proceedings before the issuer. An individual wishing to 
challenge the legality of issuance, rather than being forced to wait for 
a transcript of an application hearing to be prepared, need only obtain 
the already existing written information in order to ascertain the 
formal, substantive and probative sufficiency of the application. 

169. On the other hand, the "rigidification" of documentary 
procedure can have a distinctly counter-productive effect if it 
encourages the issuer to assume a merely clerical role. In Re Den 
Hoy Gin, the Ontario Court of Appeal indicated its willingness to go 
behind the face of a false sworn information to quash a search 
warrant. 215 However, the present law in Canada has stopped short of 
urging the issuer himself to make inquiries as to the veracity of the 
claims made on the face of the information. This contrasts with the 
American position which, for example, precludes an issuer from 
relying solely on the applicant's assertion that his informant is 
trustworthy, truthful, prudent, reliable or credible. Indeed, American 
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Federal Rule 41(c) allows an issuer to "examine under oath the affiant 
and any witness he may produce".216 

170. If a lack of inquisitiveness on the part of the issuer allows 
unsupported assertions to remain undetected, it may also result in 
subsequent problems for the police. By failing, for example, to 
demand an elaboration of terse or iII-defined "reasonable grounds" 
before issuing a search warrant, the issuer leaves open the possibility 
that a reviewing court may eventually quash the warrant for its 
insufficiency in this respect. It may well be that the officer has 
additional reasonable grounds but, out of reluctance to elaborate or 
because he believes that only a minimal disclosure is required, he has 
refrained from putting them in writing. For the issuer to make some 
inquiries here would be quite natural. In Campbell v. Clough, the 
applicant failed to detail his reasonable grounds for belief; however, 
the justice was able to ascertain the circumstances of the 
investigation through questioning, and noted these on the informa
tion. "In this respect", held McQuaid J., "I am of .the opinion that she 
[the justice] not only acted prudently, but also judicially as she is 
required to dO".217. While some judges and justices indicated to 
Commission researchers that they follow this practice, the 
documents collected in our warrant survey show that this is the 
exception. For example, the existence of a 52.3% success rate in 
seizing an object sought would suggest that police in Montreal. often 
do have a reasonable order of belief that the object sought is in fact in 
the premises named;218 one would be hard pressed to ascertain this, 
however, by looklng at the written informations captured in the 
Commission's survey. 

171. It may be argued that such participation by the issuer 
undermines his neutrality. If the police present a deficient 
application, runs the argument, they should bear the consequences. 
The argument, however, confuses judicial inquisitiveness with 
partiality. Although there is clearly a point at which an issuer's 
questions become a crutch to a sluggish police officer, inquiries 
designed to test assertions and seek out latent details stop well short 
of that point. Such inquiries cut both ways: if the details are available, 
the issuance of the warrant may be supportable; if they are not, it may 
be precluded. 

172. Inevitably, the discussion of appropriate authorization 
procedures must be linked to a discussion of enforcement or review 
mechanisms. Reviews of search and seizure have generally focused 
on the legality of the process, which has in turn been based on its 
documentation. The avenue of challenging the legality of a search or a 
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seizure is one this Working Paper accepts as essential. To facilitate 
the review of legality, the documentary emphasis of the warrant 
procedure must be retained. 

173. This does not mean, however, that the issuer ought to be 
restrained from asking questions designed to elicit the true basis of 
~he appli~ation. So long as any additional details elicited through 
mterrogatIOn and relied upon in issuing the warrant are included on 
the written application and properly' attested to, an individual 
affected by the search is not truly prejudiced by the justice's inquiry. 
On the contrary, the warrant becomes a more judicial form of 
protection against unmerited intrusions against the individual. 

B. Documentation 

RECOMMENDATION 

13. Standard statutory forms should be drafted. so as to eliminate 
the.problems of improvised drafting that currently exist. These forms, 
unlIke the current Form 1, should truly guide the officer in setting out 
the details the law requires. "Legalese" should be rejected in favour of 
comprehensible language. Guidelines used by the police should stress 
the need for thoroughness on the information and warrant rather than 
on exclusively administrative documents. 

174. Despite the present emphasis on documentary complete
ness, the statute books provide little in the way of valuable guidance 
as to the documents police officers ought to use. The only model 
forms provided are those in the Criminal Code pertaining to the 
section 443 information and warrant. The presentation of the model 
information in particular is problematical, in that it involves a certain 
degree of paradox. While section 443 makes resort to Form 1 
mandatory, Form 1 itself falls short of fulfilling the substantive and 
probative standards of this same section. In R. v. Colvin; Ex parte 
Merrick, Osler J. observed: 
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It is to be observed that the use of Form 1 appears to be mandatory, 
although the actual form when examined leaves much to be desired .... 
[T]he section ... requires that the Justice must be satisfied that there is 
in such place something " ... that there is reasonable ground to believe 
will afford evidence with respect to the commission of an offence ... " 
and the Form provided does not give much assistance in this respect. In 
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consequence, the person filling out the Form is obliged to complete a 
sentence commencing "The informant says that", following which he 
should, presumably, state that there is reasonable ground to believe that 
certain articles will afford evidence of a certain crime. 219 

175. As was noted earlier, various attempts have been made to 
modify Form 1 to comply with section 443. 220 Moreover, due to the 
lack of statutory models for the other warrant procedures, local 
officials have had to improvise appropriate forms, often by making 
modifications to the section 443 forms. In both cases, the products of 
local initiative have varied considerably, leading to a number of 
consequences. 

176. First, erratic documentary practice has had its impact on 
formal validity. In particular, there has been confusion of section 443 
and Narcotic Control Act and Food and Drugs Act requirements. For 
example, in our warrant survey in 1978, Edmonton, Winnipeg and 
Montreal all yielded narcotics and drugs warrants that failed to name 
the executing officer; often a general direction to peace officers in the 
relevant district, permissible under section 443 but not under 
Narcotic ControL Act and Food and Drugs Act provisions, was used 
instead. This error is not a grave one by any means, but, in that it 
violates recognized legal standards, it represents an apparent 
inattentiveness.221 

177. Second, the form of the document tends to influence the 
presentation of the substantive and probative details on tbe 
application. Even if the statutory requirements are followed to the 
letter, the spacing and structuring of the various elements may 
discourage meaningful disclosure. In the case of Montreal, for 
example, 33 out of 35 sets of documents relating to section 443 were 
found to be formally sufficient, yet the forms used by the Peace and 
Crown Office help to explain why only 4 out of the 35 were adequate 
in other respects; the space allotted to the description of "reasonable 
grounds" was minuscule. Subsequent to the completion of the 
survey, however, some attempt was made to rectify this problem 
through the incorporation of sworn appendices to the information. In 
Vancouver, on the other hand, the form was structureq openly so as 
to encourage expansiveness where necessary; it is not surprising, 
then, that 28 out of 35 section 443 warrants issued in Vancouver 
provided satisfactory "reasonable grounds" in the eyes of the judicial 
panel. 

178. Two rather simple prescriptions for action emerge from 
the above comments. First, standard forms ought to be provided and 
indeed made mandatory with respect to every warrant procedure, so 
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as to avoid the problems of local improvisation evident in the 
practices related to special procedures. If different regimes must be 
maintained for certain situations (a contention this paper questions), 
then the incoherence they produce should be minimized through the 
provision of special documents designed with the individual regiij'.les 
in mind. Second, these forms ought truly to guide the officer in setting 
out the details the law requires. Exactly what details should be 
required will be discussed in the following sections; however, even if 
no alteration in the existing statutory provisions were to be made, it 
would be desirable to restructure Form 1 of the Criminal Code to 
meet this objective. 

179. To make the documents used legally precise, however, is 
not enough. Even where information and warrants are structured 
properly, they often contain language that may make them 
intimidating and incomprehensible to the individual concerned. The 
value of warrants lies in part in the use of the document to inform the 
party searched of the legal status of the search. 222 Yet, that status is 
obscured by the arcane jargon used in the Criminal Code forms: 
"whereas", "hereinafter", the adjectival "said". The use of "legalese" 
has been attributed to a perceived need to "handle exceedingly 
specific details and relations between them". 223 There is no question 
that search warrant documents must often portray specifi.c and 
complex details; on the other hand, it is possible to draft forms that 
accommodate these details in a relatively comprehensible manner. 

180. Finally, there is the question of the onerousness of 
documentary requirements. Do they impair police efficiency? 
Officers in a number of Canadian police forces expressed the opinion 
to Commission interviewers that their paperwork was becoming" 
overwhelming. In Winnipeg, for example, officers estimated that one 
hour was needed to prepare each set of warrant documents under 
section 443. This estimate, of course, is subject to variation according 
to the circumstances of each application. An information for a 
complex commercial crime warrant might take literally days to 
prepare, while a terse set of documents relating to a stolen goods 
offence might take less than twenty minutes. Some of the police 
complaints related to the necessity of duplicating descriptions of 
offences, items and premises on the application form and the warrant. 
As the Montreal Crown and Peace Office practice shows, it is quite 
possible to eliminate this inefficiency through the use of carbons and 
appropriately designed forms. The design ought not to be such, 
however, as to render the probative basis of issuance less than 
"judicial", or the definitions of items, offences or premises less than 
"particular" . 
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181. Montreal also serves as an illustration of how police 
administr~~tiv.e procedures, rather than legal requirements, can add to 
an officer's paperwork. In addition to the warrant documents, 
municipal peace officers have been required to fill out separate forms 
for administrative use in which the circumstances of proposed 
searches are repeated. Not only does such duplication seem 
unnecessary; it may also de-emphasize the importance of the warrant 
documents themselves. It is recommended that documentary 
procedures used by the police should stress the need for 
"thoroughness on the warrant documents rather than on documents 
for internal use. 

C. Judicial Discretion and Refusal to Issue a Warrant 

RECOMMENDATION 

14. A peace officer applying for a warrant should be required to 
disclose on the information form any previous applications made with 
respect to the same warrant (viz. a warrant to search the same person, 
place or vehicle for "objects of seizure" related to the same or a related 
transaction) . 

182. Under subsection 443(1) of the Criminal Code, the issuer 
"may" issue a warrant if the information affords the requisite 
"reasonable ground to believe". As Fontana observes, this implies a 
discretion to refuse to issue the warrant notwithstanding the 
sufficiency of the information: 

Implicit in the wording of the section through the use of the word "may" 
is the discretionaty element of the definition. A justice presented with 
the information properly sworn as required, and even though being 
"satisfied" withi{l the terms of the section, may still refuse to issue the 
search warrant. It then rests with the applicant to pursue his application 
by other meam".224 

This discretion is also given to the issuers of warrants under sections 
101, 181, 182, 353, and the narcotic and drugs provisions. On the 
other hand, judges performing functions under sections 160 and 281.3 
of the Criminal Code are given no apparent discretion. The sections 
provide that th·'~y "shall" issue a warrant when satisfied as to the 
existence of thQ relevant grounds for believing. 
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I 183. We propose that as a general rule the issuance of the 
warrant should continue to be discretionary. The existence of 
discretion conforms with the ''judicial'' role this paper deems 
appropriate for the issuer and provides a context within which a 
number of factors relevant to issuance may be considered. Some of 
these factors relate to the status of the party to be searched. The fact 
that a party to be searched is a newspaper not believed to be 
implicated in the relevant offence does not alter the existence of 
reasonable grounds to believe that objects of seizure may be found 
inside. As suggested in the Pacific Press CEtSe, however, it may be 
relevant to deciding whether a warrant ought to be issued to search 
the premises.225 Discretion may also be relevant in cases of doubt as 
to the accuracy of sworn assertions. Such doubt does not affect the 
apparent "reasonableness" of the grounds on the face of the 
information. However, it should entitle an issuer to refuse to issue the 
requested warrant. 

184. Retaining judicial discretion marks a certain faith in the 
capacity of issuers .to conduct meaningful hearings into warrant 
applications. This faith is not entirely justified by the results of our 
search warrant survey and it might be wondered whether it is not 
naive to rely on it. Participant observer studies of detective work not 
only indicate that justices who fail to co-operate with the police are 
subject to considerable pressures to do so, but advance the possibility 
that truly "judicial" issuers are the exception rather than the rule. 226 

The fact is, though, that the judiciaJity of the proceedings is not an 
option that can be revoked at will. Rather, it is a basic objective of a 
warrant procedure, and if the attainment of that objective is regarded 
as hopeless, not merely the existence of judicial discretion, but the 
basic structure of the proceeding, is of dubious worth. 

185. One aspect of warrant issuance that may be perceived to 
undercut the ''judicial'' nature of the proceedings is the practice of 
forum-shopping. At present, if a peace officer's application for a 
warrant is refused, h may reapply for the same warrant on a 
subsequent occasion before the same or another adjudicator. 227 It 
may be argued that the exercise of judicial discretion against an 
applicant is rendered sterile by legal tolerance of this situation. On 
the other hand, we do not accept that the same "double jeopardy" 
considerations underlying the application of res judicata doctrines at 
subsequent proceedings truly obtain at the investigative stage of 
search and seizure. Circumstances may change after an initial 
application for a warrant; evidence supporting the application may 
become firmer. Moreover, we recognize that if an initial refusal to 
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issue a warrant were to be binding in relation to an investigation as a 
whole, this could inhibit adjudicators from ruling against applications 
perceived to, be insufficient. 

186. Accordingly, we propose a balanced solution, one that 
gives appropriate recognition to a refusal to issue a warrant, yet does 
not make the consequences of such refusal inimical to judicial 
discretion. Such a balance is found in paragraph 178.12(I)(e .1) of the 
Criminal Code, which requires the following information to be 
included in an affidavit supporting an application for an authorization 
to intercept electronic communications: 

[T]he number of instances, if any, on which an application has been 
made under this section in relation to the offence and a person named in 
the affidavit ... and on which the application was withdrawn or no 
authorization was given, the date on which each such application was 
mage and the name of the judge to whom each such application was 
made; ... 

We recommend that a similar requirement be included in applications 
for search warrants. 

D. The Test to Be Met 

RECOMMENDATIONS 

15. A peace officer applying for a warrant should not be required 
to reveal facts disclosing the identity of confidential sources. However, 
this policy should not permit warrants to he issued on the basis of 
applications that fail to meet the "reasonable ground" test. 

16. Section 178.2 of the Criminal Code should be amended so as to 
make clear that peace officers are not precluded from disclosing facts 
obtained from an intercepted private communication in the course of 
search warrant applications. 

(1) Reasonable Grounds to Believe 

187. The traditional test for the issuance of a search warrant is 
the demonstration under oath of reasonable grounds to believe that a 
specific item, related in a designated way to a specific offence, may 
be found in a specific location. The test incorporates both the 
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"judiciality" and "particularity" features associated with the warrant, 
features that empirical evidence suggests are often absent from the 
procedure in daily practice. Although some degree of vagueness 
characterizes the articulation of the test, it seems that the real 
problem lies not in the test itself, but in its application. 

188. The test is quite readily broken down into its particular 
and judicial components. The specifications of the items, offence and 
location comprise the former; the reasonable grounds, the latter. 
Although there has been some inconsistency in the application of the 
particularity tests, and indeed some disagreement over the exact 
standards of particularity required, the basic issues are fairly 
settled.228 The descriptions must be sufficiently detailed to assist the 
issuer in making a judicial decision and, when carried over into the 
warrant, to both guide the executing officer, and inform the individual 
concerned as to the scope of intrusion permitted. 229 While it is 
possible to quarrel with certain inconsistencies in the case-law, the 
existing standards are relatively uncontroversia1.23o It is, rather, in 
connection with the "reasonable grounds" themselves that the major 
problems have arisen. 

189. What are "reasonable grounds to believe"? A number of 
courts have taken stabs at the question, often comparing the test to 
other legal standards. It is clear, for example, after Re Newfoundland 
& Labrador Corp. Ltd., that the standard imposes a lower burden 
than "proof beyond a reasonable doubt". 231 But such semantic 
ordering does not really answer the question. Perhaps the best way to 
regard the test is as a guide. To the degree that "reasonableness'" 
incorporates the standards of objectivity and thoughtfulness inherent 
in judiciality, it conveys sufficiently the duties the issuer should have 
in mind. 

190. There is no doubt that the "reasonable grounds" test has 
been inconsistently applied, not only by issuers of warrants, but also 
by reviewing courts. For example, in the recent Quebec Superior 
Court decision in Abou-Assale, the words "investigation conducted 
by the Royal Canadian ~lounted Police" were held -to satisfy the 
standard. 232 Yet the same Court fifteen years earlier in Regency 
Realties Inc. v. Loranger had rejected "information from a 
trustworthy person" as insufficient in this respect, commenting that 
this provided "no serious enlightenment". 233 In light of such conflicts, 
it is perhaps not surprising that issuers of warrants in Montreal 
followed a relaxed standard. 234 It is difficult to distinguish such 
decisions on the basis of the "circumstances of the case"; the 
circumstances are often virtually identical. To some extent, such 
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conflicts are inevitable, reflecting different priorities of various 
judges and various courts. Bowever, common identifiable probl~~s 
do crop up in the course of establishing reasonable grounds, and It IS 
useful to outline basic principles for dealing with them. Two of these 
problems are the reliance of warrant applicants upon facts provided 
by confidential informants and by intercepted communications. 

(2) Confidential Informants 

191. The current Canadian position on confidential informants 
was set out in the Lubell case, in which Zuber J. upheld a warrant 
issued on "information from a reliable source": 

It is trite law that the Crown enjoys a privilege with respect to the 
disclosure of the name of informants and obviously this is the reason for 
taking refuge in this type of language,235 

It may be argued that this position sacrifices too much of the 
fact-finding duty inherent in judiciality to police interests in 
concealing the facts. On the other hand, the identity of the informant 
is a matter that even at trial is generally protected from disclosure on 
the grounds of public policy. This policy is founded on the basis that 
anonymity encourages informers to communicate information about 
criminal offences to the government. 236 And while the identity of the 
informant may reflect upon the credibility of the assertions by th~ 
applicant for the warrant, protection of that identity does not entaIl 
complete frustration of the issuer's judicial duty. 

192. There is a distinction between protecting the name of the 
source from disclosure, and protecting the grounds of belief yielded 
by the source from scrutiny. This distinction was recognized in the 
Newfoundland Court of Appears decision in Re Newfoundland & 
Labrador COlp. Ltd. "Surely", held the Court, "information in 
Form 1 in which the informant deposes to specific facts, knowledge 
of which he obtained [from a confidential source] is information upon 
which the justice could be satisfied that reasonable grounds to so 
believe existed". 237 This position is sound. To fall short of it is to 
compromise the issuer's control of the searc~ i? favour of .P?lice 
discretion. We recommend, therefore, that whIle mformant pnvilege 
should continue to be recognized at warrant hearings, it should be 
limited to its proper scope. While the identity of the confidential 
source should continue to be protected from disclosure (through the 
use of aliases and code names if necessary), the applicant must still 
provide the factual assertions necessary to satisfy the "reasonable 
grounds to believe" test. 
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(3) Grounds Based on lntercepted Communications 

193. A somewhat related problem arises when police wish to 
perform a search on the basis of factual information received from a 
wire-tap. As a matter of principle, there is no reason why the 
"reasonable grounds" standard should not be applied to such 
information. However, the police are often reluctant to disclose both 
the information itself, and the fact that it was obtained by wire-tap, 
not only because of the possibility that the future success of the tap 
will b~ jeopardized, but also because of the statutory prohibition 
against disclosure of the existence of an intercepted private 
communication. 

194. Subsection 178.2(1) of the Criminal Code reads: 

Where a private communication has been intercepted by means of 
an electromagnetic, acoustic, mechanical or other device without the 
consent, express or implied, of the originator thereof or of the person 
intended by the originator thereof to receive it, everyone who, without 
the express consent of the originator thereof or of the person intended 
by the originator thereof to receive it, wilfully 

(a) uses or discloses such private communication or any part 
thereof or the substance, meaning or purport thereof or of any part 
thereof, or 

(b) discloses the existence thereof, 

is guilty of an indictable offence and liable to imprisonment for two 
years. 

Results of the Commission's warrant survey and subsequent 
consultations suggest that the interpretation of the prohibition under 
this provision varies somewhat from city to city, and even within 
some forces. Some officers prepared informations referring to an 
"interception of private communications of persons whose names 
cannot be presently revealed". A number of police officials took the 
view, however, that a police officer could not even tell ajustice of the 
peace of the existence of the tap without contravening subsection 
178.2(1). While subsection 178.2(2) makes the prohibition inapplic
able to "criminal proceedings" and "other proceedings" in which 
"evidence on oath" is required, local officials were not confident that 
this exemption covered search warrant applications. 

195. The interrelationship between section 178.2 and search 
warrant requirements deserves clarification. For one thing, the 
section is expressly an effort to protect the privacy of the originator 
of the intercepted communication against disclosure to third parties. 
It is not directed to withholding information about police activity 
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from the parties to the communication themselves. This latter 
purpose is recognized in section 178.23, which permits delays in 
written notification to affected persons. Given that there is some 
ambiguity, however, it may be advisable to amend subsection 
178.2(2) to specify that subsection 178.2(1) does not apply to search 
warrant proceedings. A provision designed to protect the privacy of 
the individual ought not to stand in the way of another provision with 
like intent. 

196. This begs the larger question: To what extent should the 
existence of a wire-tap affect the application of the "reasonable 
grounds" test? It is suggested that this circumstance, like reliance 
upon a confidential informant, does not justify departing from the 
requirement that the peace officer provide the justice with facts 
supporting the application for the warrant. Indeed, the present 
reluctance of police officers to divulge the existence of a tap has 
meant that reviewing courts treat informations prepared in the wake 
of electronic surveillance the same as other informations. 238 This 
consistency in applicatio~ should be continued, not only by reviewing 
courts, but by issuers of search warrants as well. While it is true that 
Parliament has placed a premium upon guarding the clandestine 
nature of wire-tapping, most notably through the delayed notification 
provision of section 178.23, there is a danger in pyramiding secrecy 
requirements on top of each other. Taken to its extreme, the need to 
maintain the secrecy of a wire-tap could argue for secret inquiries and 
trials. 

197. As in the case of confidential informants, the distinction 
should be made between disclosing facts pertaining to the 
identification of the wire-tap, and facts received from the wire-tap 
about the existence of criminal activity. It is the latter category of 
facts, not the former, that establishes the requisite "reasonabk 
grounds to believe". Any prejudice to an ongoing tap caused by 
disclosure of the latter category in the written information is likely to 
occur in any event as a result of executing the warrant. It is difficult 
to believe that an individual whose premises have been searched by 
police officers would not be so alerted to the possibility of electronic 
surveillance . 

E. The Issuer 

RECOMMENDATION 

17. The warrant issuing powers of the justice of the peace should 
not be viewed in isolation from his other judicial functions. Steps should 
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be t~ken to ensure the proper qualification and independence of 
o~cl~ls empowered to exercise significant adjudicative duties under the 
Cnml."al Code. New provincial initiatives should be undertaken to 
examme the office of justice of the peace and either abolish or 
reorganize it where necessary. 

.198. The issuers of search warrants, at least those under 
sectIOns 443 and 181 of the Criminal Code and the Narcotic Control 
Act and Food and Drugs Act provisions, are failing to maintain the 
legal . sta~dards governing the performance of their duties. The 
questIOn IS thus raised as to whether the responsibilities for issuance 
ought to be shifted to officials other than those designated under 
present legislation. 

. 199. Most crime-~~lated warrant regimes name a justice as 
~~sue.r ~rthe warrants.",,~9 Under section 2 of the Criminal Code, 
JustIce Include~ a ~aglstrate as well as a justice of the peace, and 

under some provIncIal enactments, superior court judges have been 
grante~ e~ officio status as justices.240 In practice, according to the 
~o~mIssIOn ~ warrant su~vey, issuance duties appear to be shared by 
justl~es, magistrates and judges of the various provincial courts. One 
proVInce covered by the survey, New Brunswick has abolished the 
office.ofjustice, an? the search warrants we captu;ed in that province 
were Issued exclusIvely by Provincial Court judges. 241 

200. A.freque.nt~y voiced opinion is that justices of the peace do 
n~t have the ImpartIalIty or competence to issue search warrants. The 
KIrby Report on the A.dministration of Justice in the Provincial 
Courts of Alberta put the point bluntly: 

It i~ possible to lay an information for a search warrant before clerks or 
pohc~ officers who have been appointed justices of the peace. Since the 
grantmg of a. sear~h. warrant. is a judicial act requiring judicial 
competence, ImpartIalIty and mdependence, justices of the peace 
should not have the power to grant such warrants.242 

The ~e~ort sugge~ted that se~rch ,:arrants should only be issued by 
PrOVInCla~ C~urt judges. WhIle thIS suggestion has much apparent 
force behInd It, there are two points that should be considered. 

. 20 I. First, the empirical evidence available from the Commis
.slO.n's. s~rvey suggests that giving Provincial Court judges exclusive 
JUrISdIctIOn ~ould not in itself have a decisive positive impact. In 
New ~runswlck, the validity rating of the twelve warrants which 
were ISSUe? e~clusively by provincial judges, was lower tha~ in the 
other proVInces (27% to 39%).243 Vancouver, the city with the best 
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validity record, utilized only justices of the peace in warrant 
applications. In Edmonton, the one city in which it was possible to 
compare the validity rates of warrants issued by justices and those 
issued by Provincial Court judges, the justices fared only slightly 
worse than judges (33% to 35%). Due to the small size of the samples, 
these statistics are of limited value, but they do suggest that it is 
misleading to put much faith in the label or status attached to the 
official. What must be considered, rather, is the qualification of the 
official for his assigned function, and the appropriateness of the 
administrative structure surrounding him. 

202. Second, it is arbitrary and narrow to view adjudicative 
functions of justices in terms of search warrants alone. Although the 
consequences of the issuance of a warrant are undeniably severe, the 
justice has other functions that can result in even more drastic 
consequences for individuals affected. Under existing Criminal Code 
provisions, he may issue arrest warrants, order accused persons to be 
detained in custody, conduct preliminary inquiries, make committal 
orders, and try summary conviction offences.244 To strip the justice 
of his search warrant powers while leaving the rest intact is to miss 
the real issue: Is the office as currently constituted a proper 
repository of significant judicial responsibilities? 

203. It is notorious that many justices are closely associated 
with the police officials who make applications to them. Many indeed 
are former police officials with minimal legal training. The air of 
casualness that can develop in such circumstances was illustrated in 
an incident described in the Pringle Report, in which two police 
officers obtained two warrants from a justice who had formerly been 
a police officer. When requested to present the informations that had 
been sworn to obtain the warrants, the justice could not do so, 
explaining that there were no guidelines that required him to retain 
the documents after the warrants had been issued.245 This lack of 
perception as to basic judicial standards has led many observers to 
question the fitness of many justices for their office.246 On the other 
hand, at least one province has developed a system of justices of the 
peace that treats adjudicative responsibilities seriously. British 
Columbia demonstrated to Commission researchers an organization 
in which justices were brought up through the court administration 
system, selected by a judicial council, and given the benefit of 
continuing education programmes concerning their duties. 

204. The problems that arise are not simply ones of individual 
competence. One must also question the validity of doing what the 
warrant process has purported to do since the days of Hale - give a 
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judicial function to an officer whose position is often less than 
independent. Statutes in some provinces make Crown lawyers 
"advisers" to the justices;247 in this capacity, Crown counsel have 
influenced dispositions of pri~ately sworn complaints. Does this right 
to "advise" extend to applications initiated by the police? The 
legislation would appear to countenance this situation, leaving the 
justice in a position of potential conflict: he might have to decide, 
"judicially", an application in relation to a case his adviser is likely to 
prosecute. 

205. The issues of appointment, qualification, instruction and 
responsibilities of justices have been studied extensively in Great 
Britain;248 and recent American jurisprudence has been scrupulous in 
attempting to ensure neutrality on the part of the issuer, going so far 
as to invalidate warrants issued by state Attorneys General acting as 
justices of the peace. 249 In Canada, the matter has received some 
attention at the provincial level, where constitutional jurisdiction 
over Provincial Court judges, magistrates and justices resides. 250 The 
problems of the offices of the issuers of search warrants differ from 
locale to locale, as do the traditions of the office, and it is not 
intended to present an ideal formula here. But whether the problems 
are resolved through abolition of the position of justice or 
improvement or reorganization of the office, it is important that the 
provinces undertake the initiatives necessary to implement effective 
changes. Search warrant issuance, like other adjUdicative functi011S 
under the Criminal Code, is only as judicial as the perE-ClnS 
responsible for it. 

F. The Participation of Crown Counsel 

RECOMMENDATION 

18. More use of Crown or private police counsel would improve the 
quality of applications for warrants. However, the Crown's 
participa(: ,~n in the process should remain discretionary. While issuers 
of warrants should remain free to request the Crown's participation in 
appropriate cases, the Crown should be a submitter rather than an 
adviser to the issuer. 

206. At present, there is no formal requirement that Crown 
counsel be involved in the application for a search warrant, and in 
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most cases the peace officer proceeds to obtain one without a 
lawyer's assistance. The notable exception occurs in instances of 
searches connected with allegations of commercial crime. Crown 
counselor privately retained lawyers may in fact be aiding the police 
in their investigation before the search is undertaken, and their legal 
expertise is often considered valuable in the preparation of warrant 
documents. The documents prepared in such cases are comprehen
sive and detailed, a circumstance which suggests that the quality of 
the applications, and hence the warrant issuance system in general, 
would be improved if legal counsel played an increased role in the 
procedure. Recognizing this likelihood, the Kirby Report suggested 
that all applications for search warrants in Alberta be made by Crown 
prosecutors. 251 

207. Aside from the pragmatic reasons for participation by the 
Crown, there is a principled argument that can be made - namely, 
that since the day-to-day administration of the criminal law is under 
the control of the Attorney General's department, a representative of 
that department ought to be present when a decision is made to 
enforce the criminal law by invoking warrant procedures. Indeed, 
such a monitoring role is envisaged by section 281.3 of the Criminal 
Code, which requires the Attorney General's consent before 
proceedings are instituted to obtain a warrant to seize hate 
propaganda. Should such a requirement become a general rule? 

208. In our Working Paper, Control of the Process, we placed 
an onus upon the Crown to participate in all "prosecutorial" 
functions. The Commission extended this responsibility to the stage 
of compelling an accu~ed's appearance in court. It was irrational, it 
was argued, "to permit a case to proceed to the stage of court 
appearance before the prosecution has been approved by the party 
who will bear ultimate responsibility for prosecutorial decisions". 252 
It may be argued that, by analogy, before any case reaches the court 
appearance stage, Crown counsel should also be required to make a 
positive assertion that items seized are being detained for legitimate 
purposes. Indeed, some assertion as to the state of the investigation is 
required by the present subsection 446(1) of the Criminal Code within 
three months of seizure. 

209. This does not mean, however, that the Crown ought to 
monitor all applications for a warrant to search. For one thing, such a 
requirement would complicate the process, and could be expected to 
make applications for warrants impracticable in certain cases, thus 
encouraging the police to perform warrantless, searches. It is worth 
noting that, following the Kirby Report recommendations, a 
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monitoring system involving the Crown was set up; in practke, the 
system was described by a Crown official as "closer to a dream than 
reality". But beyond the administrative and pragmatic difficulties 
involved, there is the circumstance that search with warrant is 
basically an investigative rather than a "prosecutorial" function: 
while the search may uncover information that makes a charge 
appropriate, it is in itself neither a prerequisite or a concomitant to a 
charge. The participation of the Crown in initiating the process, 
therefore, should not be regarded as mandatory in principle, under 
the Commission's articulated standards. 

210 .. This is not to say that more administrative arrangements, 
under whIch Crown counsel would monitor difficult applications, 
might not be useful in practice. Moreover, it would be consistent with 
the Attorney General's broad role as administrator of criminal justice 
for his representative to appear at search warrant hearings, either to 
support or oppose an application for a warmnt. The existing practice 
by which issuers of warrants in some jurisdictions alert Crown 
counsel to cases invo,lving significant problems, such as constitu
tional conflicts, deserves to be formalized. To affirm the judiciality of 
the issuer, however, it must be made clear that any role Crown 
counsel plays in the application process is as a submitter, rather than 
an adviser, to the issuer. While more participation by the Crown or 
other legal counsel undoubtedly would improve the quality of 
applications, it must be emphasized again that the maintenance of a 
judicial standard can only be assured by the independence and 
diligence of the issuers themselves. 

G. The Telephonic Warrant 

RECOl\-1MENDATION 

19. A telephonic warrant procedure, similar to that set out in the 
American Federal Rules, should be instituted in Canada. It should be 
available only when grounds exist to obtain a warrant under 
Recommendation 11 but resort to conventional procedure is 
impracticable. Safeguards should be implemented to ensure that a 
record of the proceedings is subsequently made available to persons 
affected, and that the warrant used by the officer is identical to that 
authorized by the issuer. 
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211. The telephonic or oral search warrant has been adopted in 
a number of American procedural codes, including the Federal Rules. 
In addition, it was endorsed by the Australian Law Reform 
Commission, which called it the "natural application of a modern 
convenience" to situations of urgency or inaccessibility of a 
magistrate?53 Such problems may arise in Canada, in urban as well as 
rural settings. An officer may be at a location where he discovers 
things or information relevant to an offence. To leave the location in 
order to present a warrant application to an issuer would involve the 
risk of losing these objects of seizure. Yet, as a general rule, the 
officer has no other legal way of seizing them, short of arresting an 
occupant and making the seizure incidental to arrest. In cases where 
grounds do not exist for the arrest, the sole legal alternative left to the 
officer is to obtain the assistance of other officers in guarding the 
premises while the warrant is obtained. 

212. Such predicaments would often be avoided if a telephonic 
warrant system were instituted. As outlined in Federal Rule 41(c)(2), 
such a system works as follows: 

(A) General Rule - if the circumstances make it reasonable to dispense 
with a written affidavit, a Federal magistrate may issue a warrant based 
upon sworn oral testimony communicated by telephone or other 
appropriate means. 
(B) Application - the person who is requesting the warrant shall 
prepare a document to be known as a duplicate original warrant and 
shall read such duplicate original warrant, verbatim, to the Federal 
magistrate. The Federal magistrate shall enter, verbatim, what is so 
read to such magistrate on a document to be known as the original 
warrant. The Federal magistrate may direct that the warrant be 
modified. 
(C) Issuance - if the Federal magistrate is satisfied that the 
circumstances are such as to make it reasonable to dispense with a 
written affidavit and that grounds for the application exist or that there 
is probable cause to believe that they exist, the Federal magistrate shall 
order the issuance of a warrant by directing the person requesting the 
warrant to sign the Federal magistrate's name on the duplicate original 
warrant. The Federal magistrate shall immediately sign the original 
warrant and enter on the face of the original warrant the exact time 
when the warrant was ordered to be issued. The finding of probable 
cause for a warrant upon oral testimony may be based on the same kind 
of evidence as is sufficient for a warrant upon affidavit. 

213. The telephone warrant procedure offers two advantages. 
First, because it eliminates such factors as travel time and the 
preparation of a written application before execution, it abbreviates 
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I the application procedure. American cases indicate that an oral 
warrant may be obtained in as little as ten minutes.254 Second, 
because it may be obtained from any location, it allows the officer to 
stay near the place where he has discovered relevant objects. Both of 
these factors contribute to the practicability of the warrant in cases in 
which the use 0f conventional techniques would risk the loss of 
the objects, and accordingly they encourage resort to warrant 
procedures. To what extent, though, do the innovations inherent in 
the new procedure sacrifice the protective character of the warrant? 

214. As far as the "particularity" of the warrant is concerned, 
there is no real difference in standards at all. Rule 41 (c) (2) (E) requires 
that the contents of a warrant upon oral testimony be the same as a 
conventional warrant. Although the issuer is not presented with a 
written application containing specifics as to offence, items and 
location, this does not mean that specifics need not be given. On the 
contrary, the officer must recite them to the issuer for the purpose of 
their inclusion on the issuer's copy of the warrant. Since Canadian 
law has interchanged the standards of particularity applicable to 
informations and warrants, the dictation of one set of specifics rather 
than the written presentation of two does not effect a lowering of 
standards. The provision that ensures the uniformity of the recited 
description with that appearing on the actual warrant is the issuer's 
retention of the original warrant document. 

215. Some problems are posed, however, with respect to 
"judiciality". Although the "reasonable grounds" test remains the 
same, the circumstances of its application change somewhat. First, 
there is the fact that no written application is presented to the issuer 
to assist him in making his decision. There are, no doubt, cases of 
such complexity that the absence of organized, written grounds of 
belief would hinder the evaluation process. However, the applicant 
would be likely to experience confusion in his oral presentation of 
such cases, and since it is the applicant who must demonstrate the 
grounds of his belief to the issuer, the basic rules of issuance would 
dictate that the application be refused. Moreover, since complex 
cases of this type would likely have been pieced together after a long 
and careful investigation, it seems doubtful that the "urgency" factor 
necessary to justify dispensing with the written application would 
obtain in such instances. 

216. In the majority of cases, on the other hand, the main 
advantage of the written application lies not in the assistance the 
issuer gains from the document, but rather in its availability as a 
record of the proceedings. Thus, if an alternative record is available, 

204 

the prejudice stemming from the lack of a written application is 
diminished. The most obvious alternative is a transcript of the 
proceedings. Given that a telephonic warrant application is both 
exceptional and generally brief, it would not seem unreasonable to 
require the issuer's office to prepare a transcript without delay. Once 
it was prepared, it would be filed, like a written application, with the 
warrant. The availability of a stenographer and recording device can 
be ensured through organization and centralization of procedures, 
such as the establishment of an on-duty issuer with the necessary 
equipment and personnel.255 

217. Second, the point may be made that the long-distance 
presentation of the application precludes the observation of the 
applicant's demeanour by the issuer. This point is undoubtedly true, 
but one wonders whether it is very significant. So long as the 
procedure is primarily documentary, demeanour is only relevant 
when the applicant is swearing the oath, and in the course of 
answering any questions the issuer may put to him. And, as an 
American commentator has pointed out,256 the police officer's 
familiarity with legal proceedings makes demeanour a less-than
reliable indicator of credibility in any warrant application. Any cases 
in which demeanour might arouse suspicion might well be discernible 
through either the quality of vocal presentation or the consistency of 
the applicant's allegations. Ultimately, the significance of this factor 
appears to be minimal. 

218. A properly safeguarded telephonic warrant procedure can 
be virtually as judicial as the normal documentary one. Indeed, 
models for conducting oral applications, such as that used in San 
Diego, California257 not only compensate for the procedure's lack of 
documentation, but stand as examples of informative, meaningful 
inquiries into the basis for warrant issuance. Various Canadian 
jurisdictions, particularly in northern areas, have begun to use the 
telephone for proceedings such as bail applications and ex parte civil 
motions. We therefore recommend that the telephonic search warrant 
be incorporated into Canadian law. Since it is the impracticability of 
resort to conventional warrants that justifies its use, however, the 
telephonic warrant should be available only where the applicant can 
demonstrate this impracticability to the issuer. 

219. Finally, it is important to recognize that just as the 
invention of the telephone expanded the possible ways of 
communicating authority, so too, the emergence of new technology 
may make the proposed telephonic procedure obsolete. For example, 
the widespread development of facilities for transmission of a copy of 
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I a warrant signed by an issuer to a terminal in an officer's patrol car 
could eliminate the necessity of the officer hand-copying the issuer's 
instructions. As new technology becomes widely available, the law 
must be flexible enough to address it. 

II. Execution of Warrants 

A. Peace Officers and Private Individuals 

RECOMMENDATION 

20. Private individuals should continue to be entitled to apply for 
search warrants. Once the issuer has decided to authorize a search, 
however, the responsibilities of execution should lie entirely with peace 
officers. Peace officers should be empowered to bring into the place or 
vehicle to be searched any private individual whose presence is 
reasonably believed to be necessary to the successful execution of the 
warrant. 

220. Except for warrants issued under the precious metals 
prOVISIOn and section 443, all current search warrants must be 
executed by peace officers. In fact, the existing powers to execute a 
warrant privately are largely theoretical. The former provision 
appears to be rarely used, and the cross-country survey revealed no 
instances of private execution in the case of the latter. The question 
arises, then, as to whether or not the possibility of private execution 
ought to be left open by legislation. 

221. The provision for private execution, at least in section 443, 
appears to be a product of historical distortion of Hale's common law 
warrant. Hale himself recognized the desirability of reducing the 
aggrieved party to the status of an adviser to the executing 
constable.258 Later commentators, however, observed that warrants 
were in fact issued to private persons as well as constables. 259 Today, 
when the interest justifying the search is less the vindication of 
private rights than the enforcement of the criminal law , the provision 
for private execution is simply anachronistic. While certain intrusive 
powers are still accorded to individuals in the case of arrest, these 
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essentially arise in situations of urgency or sudden discovery of an 
offence, and are qualified by the stipulation that the individual deliver 
the accused to a peace officer. 260 There is no power under the 
Criminal Code to issue an arrest warrant to a private person, and it is 
difficult to maintain that such a power ought to exist in the case of 
search and seizure. 

222. This is not to say, however, that a private individual ought 
to be precluded from swearing an information to initiate a search with 
warrant. The private individual's right to initiate proceedings is built 
into the spectrum of.criminal procedures. In the early case of Hetu v. 
Dixville Butter and Cheese Association: Fitzpatrick C.J., speaking 
for the Supreme Court of Canada, affirmed the right of an individual 
to commence a prosecution: "To lay an information when in 
possession of facts sufficient to establish a bona fide belief of guilt, is 
not a fault, but the exercise of an undoubted right". 261 Recognizing 
the importance of this right, this Commission in its Working Paper on 
Control of the Process recommended that private individuals retain 
the right to lay charges,2.62 

223. However, once the justification for the exercise of a 
coercive power has been ascertained, the responsibility for its 
exercise must belong, as much as possible, to the agents of the State. 
In a sense, this position derives from the basic exchange at the heart 
of the ideology of the liberal democratic State - the individual's 
concession to the Sovereign of his coercive powers in exchange for 
the security the Sovereign can offer. 263 The position is also supported 
by the common law concern that the party executing the warrant be 
free from any material interest in the outcome of the search.264 

224. That a private individual should not be given the 
responsibility for executing a search warrant does not mean that he 
also be excluded from assisting in the search if the peace officer 
deems it necessary. It is evident that in some cases the presence of a 
private complainant or other individual might both facilitate the 
search and minimize the intrusion suffered as a result. For example, 
in searches and seizures involving business documents, the presence 
of an accountant may assist in isolating documents relevant to alleged 
transactions. Some police forces purport to authorize his participa
tion by obtaining warrants directed to the accountant as well as to the 
peace officers. However, the alternative nature of the wording in 
subsection 443(1), which allows for a warrant to be given to a "person 
named therein or a peace officer", may not strictly permit this. Since 
an insufficient authorization could result in an individual being 
lawfully excluded from private premises or even found liable as a 
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I trespasser, it is apparent that this situation should be clarified. Our 
recommendation would both provide for express authorization of a 
private individual accompanying the police and make that 
authorization clear to the individual affected by including it on the 
warrant. 

B. Which Peace Officer May Execute the Warrant? 

RECOMMENDATION 

21. It should be legally permissible for any peace officer within the 
territorial jurisdiction of the issuer to execute a search warrant. 

225. Assuming that peace officers are authorized to execute a 
search warrant, the issue remains: Which peace officers? This 
question reflects a discrepancy among the various warrant 
provisions. Section 443, which allows the justice to authorize "a 
peace officer" to conduct the search, has been interpreted as allowing 
a warrant to be is~ued to all peace offic,ers in any given province. 265 

The case-law has also suggested that a section 181 wan-ant could 
validly include such a wide direction.266 On the other hand, warrants 
under the Narcotic Control Act and Food and Drugs Act provisions 
must be executed by "a peace officer named therein"; accordingly, in 
the Goodbaum case, it was held that the general direction permitted 
under section 443 invalidated a narcotics warrant. 267 

226. This problem was at the root of the finding of def~cts in 
narcotics and drugs warrants among the 98 evaluated by the judicial 
paneL Although the naming of a peace officer as executor of the 
warrant might seem a relatively minor inconvenience, it is worth 
asking what legitimate interest is served by restIicting execution in 
this way. Certainly the naming of the executor does not lessen the 
intru.sion as far as the individu.al is concerned. It does not purport to 
represent any evaluation of the fitness of the named party to execute 
the warrant. Rather, the warrant is issued on at least the tacit 
understanding that the recipient, whoever he is, will obey the rules 
attending execution. 

227. On the other hand, there are strong arguments for 
abolishing legal restrictions as to which peace officers may execute a 
warrant. The authorization of partiCUlar officers is basically a 
throwback to an archaic notion of a one-to-one communication of 
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authority which derived from the subordinate relationship of the 
constable to the justice. Today, with a sophisticated police 
organization in place, this relationship no longer exists in any 
meaningful sense. Rather, lines of command and delegation are 
established within the police forces themselves. The issuer should 
direct his attention to the applicant, ensuring that he is in sufficient 
command of the basis of the investigation to present the requisite 
grounds to justify issuing the warrant. In the absence of a lingering 
police administrative role for the issuer, however, he has no business 
participating in decisions as to who should execute the warrant he has 
issued. 

228. The one practical limitation upon the designation of 
executors of the warrant is the jurisdiction of the issuer. This is 
recognized in virtually aU of the crime-related warrant provisions. 
Subsection 443(1), for example, speaks of premises within the 
justice's "territorial division", while subsections 101(9), 181(1) and 
182(1) refer to the issuer's ''jurisdiction''. The question of jurisdiction 
is beyond the scope of this paper, and the existing structure of 
territorial divisions is therefore accepted for the present purposes. 
The scope of the paper also entails acceptance of the "backing" 
procedure currently available under subsection 443(2) of the Criminal 
Code for the execution of the warrant in another territorial division. 

C. Daytime or Night-time Execution 

RECOMMENDATION 

22. Warrants should authorize execution by day only, unless the 
applicant shows reasonable Cause for allowing execution by night. 

229. In the common law of the seventeenth century, searches 
of premises with warrant could only be performed in the daytime; 
nocturnal intrusions were prohibited both for their "great disturb
ance" and the fear of robberies being committed under the guise of 
authority.268 Modern techniques of lighting have obviously dimi
nished the latter concern, but the former is still vital. Most individuals 
sleep at night, and intrusions during sleeping hours, practically 
speaking, represent particularly acute disruptions of normal life. Still, 
the only crime-related warrant to retain even vestiges of the 
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common law position is that under section 443, which is governed by 
section 444: 

A warrant issued under section 443 shall be executed by day, 
unless the justice, by the warrant, authorizes execution of it by night. 

Sections 181 and 182 of the Criminal Code allow execution "by day or 
night", whereas entry under the Narcotic Control Act and Food and 
Drugs Act warrants may be effected "at any time". Sections 100, 160, 
281.3 a:nd 353 do not mention the time factor at all. 

230. Our empirical evidence indicates that most warrants 
issued permit execution at the officer's discretion. However, in some 
cities covered by our survey - Edmonton and Winnipeg in particular 
- a practice of imposing time constraints had developed among local 
justices and Provincial Court judges. Indeed the actual imposition of 
time constraints appears to be a function more of local practice than 
of the particular statutory regime invoked. Our results also indicate 
that time constraints, when imposed, are almost invariably obeyed. 
Out of the cases reported in which time constraints were imposed and 
compliance could be ascertained, the vast majority were executed 
during the prescribed hours. 269 

231. What ought to be the general rule? N one of the 
common law jurisdictions surveyed retains the hard and fast 
prohibition against nocturnal search. Indeed, the nearest approxima
tion to Hale's position is that of the French Code of Criminal 
Procedure, which generally prohibits searches between nine o'clock 
at night and six in the morning unless a demand is made from within 
the premises. 27o On the other extreme, the Australian position has 
been quite permissive. Under the existing Crimes Act, the warrant 
may authorize a constable to enter premises at any time.271 Recently 
proposed reforms give the magistrate discretion to restrict the time of 
execution without establishing any onus or presumption as to the 
appropriate hours.272 In between these two positions is that of 
American Federal Rule 41(c)(1): 

The warrant shall be served in the daytime, unless the issuing authority, 
by appropriate provision in the warrant, and for reasonable cause 
shown, authorizes its execution at times other than daytime. It shall 
delegate a federal magistrate to whom it shall be returned. 

232. We find that the American position is the soundest of the 
three approaches. It recognizes that an unyielding restriction of 
searches to the daytime hours might render the search ineffectual in 
particular cases; at the same time it requires the applicant to 
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demonstrate the need for nocturnal execution before it permits him to 
exercise this more intrusive power. In essence "probable cause" 
amounts to proof that "the warrant cannot be executed in the daytime 
or that the property sought to be seized will be removed or 
destroyed".273 A test similar to the American position should be 
articulated in Canadian legislation. 

D. Deadline for Execution 

RECOM~IENDATION 

23. A warrant should expire after eight days, but an applicant 
should be entitled to apply for a new warrant if grounds for search still 
exist after this period. 

233. There is at present no statutory requirement that searches 
with warrant be performed within a specified period of time. In the 
Execu-Clean Ltd. case, the Ontario High Court of Justice was 
sympathetic to the view that if an issuer includes a specified date on 
the face of a warrant, the officer is bound by it,274 although the actual 
authority under which an issuer is empowered to impose such a 
limitation remains unclear. Despite this lack of direction, however, 
there is a tendency among some issuers of search warrants to specify 
deadlines; altogether, 18.2% of the warrants executed were limited by 
an expiry date. 275 Once again, local practice seems primarily 
relevant. Issuers in Edmonton and Toronto imposed expiry dates 
relatively frequently compared to their counterparts in Winnipeg, 
Vancouver and Montreal. Moreover, the data indicated that those 
warrants with expiry dates were executed more quickly than those 
without such deadlines. 

234. The existence of an expiry date is a healthy element in a 
search warrant regime, for reasons that relate to both the ''judiciality'' 
and "particularity" of the warrant. In the Adams case, the English 
Court of Appeal held that a search warrant for obscene pUblications 
authorized only one search, entry and seizure: a conclusion 
necessary to a truly "particular" warrant procedure. 276 If police 
maintain the discretion to make the single intrusion after a lengthy 
period of time, however, the possibility remains that the police will 
undertake their intrusion in circumstances different from those that 
prompted the issuer to grant the warrant. Yet it is the intrusion itself 

211 

o 



-
that must be justified by the circumstances, not simply the 
conferment of authority to intrude. This entails a proximity in time 
between the issuance and execution of the warrant. It is thus 
unsatisfactory to allow execution of the warrant 103 days after its 
issuance, as occurred in one case surveyed by the Commission.277 

235. Deadlines upon search have been imposed in a number of 
different jurisdictions. While no deadlines exist in Canadian federal 
search warrant provisions, a number of provincial statutes, notably 
those dealing with liquor control, do specify time limits on 
execution.

278 
The specific length of time picked, however, has varied 

considerably. Both the British Royal Commission on Criminal 
Procedure and the Australian Law Reform Commission's proposed 
legislation allow seven days,279 and we accept that this period is a 
sensible one.280 In order to accommodate the increasing number of 
police forces using a "four on - three off' shift system, however, we 
would fix the time limit at eight days. In consultations with 
Commission researchers, police authorities indicated that they could 
operate within such a deadline. If, after the expiry of the period, the 
police believe that circumstances still justify the authorization of a 
search, it is not unreasonable to ask them to submit those 
circumstances to an adjudicator for a new determination and obtain a 
new warrant. 

E. Scope of Search and Seizure with Warrant 

RECOMMENDATION 

24. A peace officer executing a search warrant should be 
empowered to search only those areas, within the places and vehicles or 
upon the persons mentioned in the warrant, in which it is reasonable to 
believe that the objects specified in the warrant may be found. A peace 
officer performing such a search should be empowered to seize, in 
addition to "objects of seizure" specified in the warrant, other "objects 
of seizure" he finds in plain view. 

236. We have specified that the following are legitimate "objects 
of seizure": takings of an offence; evidence of an offence; and things, 
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funds and information possessed in circumstances constituting an 
offence. The warrant issued in a particular case should thus contain 
descriptions of items within one or more of these categories. The 
officer, however, in the course of making the authorized search, may 
discover other things, funds or information falling within the definition 
of seizable objects, yet not mentioned on the warrant. Should he be 
allowed to seize them? 

237. The answer with respect to the section 443 warrant in 
present legislation is a qualified yes. Section 445 of the Criminal Code 
clearly allows for seizure of things, not included in the warrant, be
lieved on reasonable grounds to have been "obtained by or used in the 
commission of an offence"'. Although this provision may not actually 
authorize the seizure of items of a purely evidentiary nature, it doe;;; 
give the peace officer considerable scope. Accordingl~, office:s are 
instructed in police training materials not to confine theIr attentIo~ to 
articles specified on the warrant. "Be alert", reads the MetropolItan 
Toronto Training Precis, "for anything unlawful". 281 

238. According to the Commission's survey results, the power 
to seize unspecified objects is used often but not in the majority of 
cases. If one breaks down the figures according to things seized, 66.3% 
of the seizures reported were of the things or types of things described 
on the warrant. 282 The remaining 33.7% of seizures represented ob
jects that the issuer of the warrant did not, on the evidence before him, 
order seized. What policy, then, justifies such departures from the 
authority of the warrant? 

239. It is plain that if the officer's grounds for seizing the addi
tional goods are indeed reasonable, he could obtain a warr~nt for t~em. 
What he is being allowed to do in skipping this procedure IS essentially 
to perform a warrantless seizure. In fact, case-law on point has sup
ported such seizures on a ground recognized. in this W orkin? P~p.er as 
justifying an exception to the warrant reqUIrement: that obtammg a 
warrant would be impracticable. As put somewhat bluntly by Lord 
Denning in Chic Fashions (West Wales) Ltd. v. Jones: 

Suppose the constable does not find the goods mentioned in the warrant 
but finds other goods which he reasonably believes to be stolen. Is he to 
quit the premises and go back to the magistrate and ask for anothe~ sem:ch 
warrant to cover these other goods? If he went away, I should Imagme 
that in nine cases out of ten, by the time he came back with a warrant, 
these other goods would have disappeared. The true owner would not 
recover them. The evidence of the crime would have been lost. That 
would be to favour thieves and to discourage honest men.283 
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240. This puts the case somewhat extremely. Even under a 
conventional warrant system, the peace officer could, for example, 
have a fellow policeman remain on the premises while he obtained 
authorization from ajustice. Under a telephonic warrant system, the 
peace officer often could obtain the warrant while remaining on the 
premises. On the other hand, there are undoubtedly cases in which 
obtaining a telephonic warrant is not a real alternative _ there might 
not be a telephone on the premises, there might be a risk of injury to the 
officer or destruction of the objects sought even with the officer's 
continuing presence on the premises. Ultimately, the question be
comes one of whether the costs entailed by compelling a second 
application for a warrant are outweighed by the dangers created by 
permitting the seizure of unspecified items. 

241. The prospect of allowing seizure of unspecified items cre
ates two significant dangers. The first is the possibility that objects will 
be seized on the basis of mere speCUlation or arbitrary exercises of 
discretion, rather than on reasonable grounds for believing that they 
are legally seizable. Arbitrariness is, of course, the spectre that the 
notion of prior control inherent in the warrant is Supposed to curtail. 
The existence of a warrant to search the premises, however, means 
that insofar as the entry and search are concerned, that control has 
been exercised. We believe that control of the unspecified seizure 
would be adequately served by requiring the officer to file a report after 
the seizure, setting out its particulars and the reasons why it was made. 
Such a procedure is set out in Recommendation 37 and detailed later in 
this Chapter.

284 
Although it cannot prevent unjustified seizures, the 

report can both discourage them by letting the peace officer know that 
he will be accountable for his actions, and give an individual an in
formed basis, analogous to the written warrant application, upon 
which he may challenge them. The inconvenience of such a report is 
hardly prohibitive; it merely adds one element to the return which the 
officer makes to the issuer. 

242. The second danger is that the permission to seize unspeci
fied objects will, in the words of Stewart J. of the United States 
Supreme Court, "invite a government official to use a seemingly pre
cise and legal warrant only as a ticket to get into a man's home", and, 
once inside, to make "unconfined searches" for seizable objects.285 
Accordingly, American jurisprudence has developed the "plain view" 
doctrine which prevents an officer from fishing through the entirety of 
an individual's premises, looking for something to seize. We conclude 
that the "plain view" rule should limit seizures of objects not specified 
on a warrant. Since this rule is applicable to situations outside the 
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execution of warrants , it is also detailed later in this Chapter. 286 For the 
present, in Recommendation 24, we advance a modest proposal which 
aims to keep the execution of the search limited by its justification. 

III. Execution of All Searches 

243. The following rules cover problems arising in both war
ranted and warrantless searches. Although the specific ins~ances of 
these problems may differ from typical cases of search with warrant to 
typical cases of search without warrant, we believe that the principles 
governing the resolution of these cases should be uniform. 

A. The Use of Force 

RECOMMENDATION 

25. The use of force should continue to be governed generally by 
the standards presently set out in subsection 25(1) of the Crimi1lal Code, 
which recognize that a peace officer, if he acts on reasonable and 
probable grounds, is justified in using as much force as is necessary. 

244. The use of force is one of the consideration,s the warrant 
itself cannot address. It is both too circumstantial- what the officer 
should be authorized to do depends on factors that may vary from 
moment to moment, and too general - it is significant in the whole 
context oflaw enforcement, not just that of search and seizure. It may 
also be an area in which the application of legal rules, rather than the 
rules themselves, is primarily in issue.287 

245. The present general rule regarding the use of force is set out 
in subsection 25(1) of the Criminal Code: 

Everyone who is required or authorized by law to do anything in the 
administration or enforcement of the law 

(b) as a peace officer or public officer, 
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I is, if he acts on reasonable and probable grounds, justified in doing what 
he is required or authorized to do and in using as much force as is 
necessary for that purpose. 

This subsection applies to searches of persons as well as to searches of 
places and vehicles; the former topic is discussed later in this 
Chapter.288 The application of force to persons may also arise in the 
context of a search of a place, however; for example, an occupant may 
attempt to prevent a peace officer from performing a search of his 
residence. Since the standard for resolving problems of force to per
sons is consistent whether the relevant search is directed against a 
person or a place, the whole area will be canvassed now. 

246. In one particular type of search the use of force is not 
always resolved by reference to section 25. Special powers to break 
possessions are provided in subsection 10(4) of the Narcotic Control 
Act and subsection 37(4) of the Food and Drugs Act, which read: 

For the purpose of exercising his authority under this section, a 
peace officer may, with such assistance as he deems necessary, break 
open any door, window, lock, fastener, floor, wall, ceiling, compart
ment, plumbing fixture, box, container or any other thing. 

No compelling case can be made for such sweeping discretion as a 
general rule. Whether special treatment under Narcotic Control Act 
and Food and Drugs .Act provisions is justifiable will be discussed in 
Chapter Nine.289 

247. The leading Canadian case on the use of force during a 
search is Levitz v. Ryan, which dealt specifically with search under a 
writ of assistance. However, Arnup J.A. 's discussion on this point 
was expansive, embracing American jurisprudence on search war
rants. In conclusion he held that a "reasonable surveillance" of per
sons on the premises could be a necessary part of a search, depending 
on the circumstances of the case.290 In Levitz itself, it was found that 
the officer grabbed the plaintiff as he was attempting to run from the 
premises, and swung him backwards, causing him to fall. The use of 
force was held to be reasonable by the Court. 

248. The test in subsection 25(1) governs not only the degree of 
force used but the resort to force in the first place. In the Ontario 
Police College training materials, it is recognized that "police should 
only resort to physical force when persuasion, advice and warning 
fail to achieve the objectives" .291 Arguably, some degree of force is 
always present in searches of an individual's body, and perhaps 
particularly so in the case of narcotics and drugs searches. Among the 
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locations on the person mentioned in instructional materials dealing 
with such searches are artificial limbs, buttocks, foreskin of penis, 
nose, rectum, vagina, and under false teeth, bandaids and 
bandages. 292 The probing of such locations is likely to be somewhat 
painful as well as particularly intrusive. Accordingly, we propose that 
these activities be governed by special rules,293 as set out in 
Recommendations 32 and 33. 

249. For the most part, however, the best standards would 
appear to be those currently enunciated in section 25 of the Criminal 
Code. Even the ALl Code, as detailed as it is, provides only for 
application of the "reasonable" and "necessary" standards to 
searches, along with provisions similar to those currently set out in 
subsection 25(3) on deadly force. While it might be argued that more 
specific applications of these tests should be set out in legislation, any 
attempt to be exhaustive would be futile. The variations in 
circumstances that confront a police officer in his decision to use 
force defy codification. The better approach would appear to be to 
continue to set out the general standard in the legislation, and leave 
the guidelines to police instruction, administrative mechanisms and 
judicial resolution of specific, litigated cases. 

B. Unannounced Entry 

RECOMMENDATION 

26. In the absence of circumstances justifying either unannounced 
or forceful entry into private premises, a peace officer should be 
required to make a demand to enter in all cases. If an occupant does not 
comply with the demand within a reasonable time, the officer should be 
empowered to use force to gain entry. 

250. A special set of rules has developed with respect to 
unannounced and forcible entries into premises. This body of law 
dates back to the seventeenth century decision in Semayne J s Case: 

In all cases when the King is a party, the sheriff (if the doors be not 
open) may break the party's house either to arrest him or to do other 
execution of the King's process if otherwise he cannot enter. But before 
he breaks it, he ought to signify the cause of his coming and to make 
requests to open the doors. 294 
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I Notably, the rule focuses upon the home as opposed to other 
premises. This distinction was carried into Canadian case-law in Wah 
Kie v. Cuddy (No. 2).295 While maintaining the general rule that there 
must be a demand to open in searches of dwelling houses, the case 
denied that the rule applied when the premises were not residential. 
In the latter event, the officer was bound only by the "reasonable and 
necessary" test. This test is essentially incorporated into the special 
entry provision in subsection 182(2) which is applicable to warrants 
for evidence of gaming- and bawdy-house offences, and women in 
bawdy-houses. 

251. This is one area in which the distinction between dwelling 
houses and other premises might be usefully de-emphasized in favour 
of circumstantial factors. Some such factors were described by 
Dickson J. in Eccles v. Bourque, Simmonds and Wise, a case which 
dealt with entry to effect arrest. The list included the need to save a 
person from death or injury, the need to preserve evidence from 
destruction, and hot pursuit of an offender. 296 Other enumerations are 
provided in American jurisprudence dealing with the "no knock" 
rule, and include the expectation of violence, escape or destruction of 
evidence, the existence of an open door, and the obviousness of 
illegal activities. 297 We conclude that, whatever the use of private 
premises, in the absence of circumstances justifying either 
unannounced or forceful entry, an officer ought to be required to 
make a demand to enter. If an occupant does not comply with the 
dema~d, the officer ought to be empowered to enter the premises, 
resortmg to reasonable force if necessary. American case-law has 
established that after notice is given, an officer must wait a 
"reasonable time" before breaking in; a wait of thirty seconds has 
been held to satisfy this standard. 298 This reasonableness test should 
be recognized in Canadian law. 

C. Duties toward Individuals 
Affected by the Search or Seizure 

RECOMMENDATIONS 

27. Where a peace officer makes a search or seizure with a 
warrant, he should be required, before commencing the search or as 
soon as practicable thereafter, to give a copy of the warrant to the 
person to be searched, or to a person present and ostensibly in control 
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of the place or vehicle to be searched. A copy of the warrant should be 
suitably affixed within any place or vehicle that is unoccupied at the 
time of the search or seizure. 

28. Where practicable, a person present and ostensibly in control 
of a place or vehicle should be entitled to observe the search. 

29. If objects are seized in the course of a search, the individual 
affected should be entitled to receive an inventory of these objects on 
request. If the owner of the objects seized is known to be a different 
person from the individual whose place, person or vehicle is searched, 
he should be provided with an inventory without the necessity of a 
request. The extent of detail on the inventory should be that which is 
reasonable in the circumstances. 

(1) Production of the Warrant 

252. At present, the peace officer executing a warrant is under 
a minimal duty to provide information to an occupant about the 
intrusion upon his premises. All he must do is show the person 
concerned the warrant when required by subsection 29(1) of the 
Criminal Code: 

It is the duty of everyone who executes a process or warrant to 
have it with him, where it is feasible to do so, and to produce it when 
requested to do so. 

While subsection 29(1) goes some distance toward assuring persons 
against whom a warrant is executed that the search is authorized, it 
stops rather short in two respects. First, the requirement that the 
warrant be produced is conditional upon the feasibility of the 
executor having the process with him, and even then only upon 
request. Second, subsection 29(1) does not require that the warrant 
be produced at the commencement of the search, which is 
presumably when an assurance of legality would be most worthwhile. 
Nor, incidentally, has Canadian case-law developed any requirement 
that the warrant be produced at the outset of a search or as soon as 
practicable thereafter. 299 

253. In discussion with Commission researchers, a number of 
forces mentioned different practices of showing a search warrant to 
an occupant in the course of a search. Some peace officers stated that 
they would tell a person that they had a warrant as a matter of course, 
but would not show the warrant unless requested to do so. Some 

219 

"'"""-------------~----------~--~--~---------"------~~- ~-~ ~-~ -~--.--~ -- " 



· -. 

-
commented that the decision to show the warrant. might depend on 
the identity or characteristics of the occupant of the premises. Others 
claimed that as a matter of policy a person would always get a copy of 
a search warrant to examine, but not necessarily to keep. 

254. In contrast, the ALI Code recognizes the principle that the 
warrant should be shown as soon as possible, regardless of whether a 
request has been made or not: 

In the course of any search or seizure pursuant to the warrant, the 
executing officer shall read and give a copy of the warrant to the person 
to be searched, or the person in apparent control of the premises to be 
searched, as the case may be. The copy shall be read and furnished 
before undertaking the search or seizure unless the' officer has 
reasonable cause to believe that such action would endanger the 
successful execution of the warrant with all practicable safety, in which 
case it shall be read and furnished as soon as is practicable. If the 
premises are unoccupied by anyone in apparent and responsible 
control, the officer shall leave a copy of the warrant suitably affixed to 
the premises. 300 

Although inconveniencing the peace officer in a minor way, this rule 
ultimately benefits both the officer and the individual concerned, by 
making the officer's authority visible as soon as possible. 

(2) Giving Reasons for the Search 

255. The requirement that peace officers conducting searches 
with warrant be required to show the warrant document provides 
considerable information to the individual concerned. While most 
warrants will not disclose the grounds of belief presented in the 
application before the issuer,301 they are required to specify the 
premises to be searched, objects to be seized and an offence to which 
the search relates. Since these protections are supplemented by 
certain rights of access to the information after execution of the 
search,302 we find littlff need to augment them. 

256. We were concerned, however, that no such information 
was available to persons subjected to a search without warrant. This 
concern was reinforced by reference to two sections of the Canadian 
Charter of Rights and Freedoms. The first of these is section 8 which 
affords security against "unreasonable search or seizure". To require 
that reasons be given when persons are searched without warrant 
would give some force and visibility to this constitutional rule. In a 
similar vein, the Royal Commission on Criminal Procedure 
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concluded that a notification of reasons for the exercise of stop and 
search powers would assist in enforcing the threshold criterion of 
"reasonable suspicion".303 As well, the provision of reasons could 
assist in ensuring that peace officers could be held accountable if the 
search or seizure were subsequently challenged. Along with this 
enforcing effect, the requirement that reasons be provided could 
contribute to better relations between the police and the persons they 
search without warrant in the course of their duties. To paraphrase a 
somewhat worn expression, it could help to ensure that reasonable 
searches are not only done but seen to be done. 

257. Second, requiring that reasons be provided to persons 
searched without warrant would be consistent with the spirit of 
subsection 10(1) of the Charter, which reads: 

Everyone has the right on arrest or detention 

(a) to be informed promptly of the reasons therefor; 

(b) to retain and instruct counsel without delay and to be 
informed of that right; and 

(c) to have the validity of the detention determined by way of 
habeas corpus and to be released if the detention is not lawful. 

Although this is a constitutional rule pertaining to arrest, it may be 
relevant to search and seizure insofar as the exercise of these powers 
may involve incidental detention of individuals. Such detentions 
could arise in the context of non-consensual stops of vehicles and 
persons authorized in Recommendation 9, and even the kind of 
"freezing" of the premises accepted in Levitz v. Ryan. 304 In other 
words it is possible that an arrest or detention may be found to have 
occur;ed notwithstanding the fact that the peace officer involved in 
the incident was executing a power other than arrest (or even no 
recognized power at all). On the other hand, a differentiation between 
powers of search and seizure and those of arrest may. be rel~vant 
for Canadian constitutional purposes, the former bemg assIgned 

f . 10 305 section 8 protections, the latter the coverage 0 sectIOn . 

258. Even if section 10 of the Charter is found to be 
inapplicable to situations occurring in the exercise of search powers, 
the requirement of providing reasons at the time of search wo~ld 
serve the useful purpose of eliminating a source of potentIal 
hairsplitting. It has been argued that from a phenomenological. p.o~nt 
of view, the similarities between personal search and arrest actIVItIes 
are strong. To split the protection accorded to the individual on the 
basis of the identity of the power employed is to risk subsequent 
wrangling over the question of that identity. In the Scott case, a 
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I Canadian appellate court found itself unable to agree with the trial 
court as to whether a brief encounter between peace officers and a 
patron of a bar had involved an arrest or merely a search.306 Such 
conflicts could be minimized if procedural protections between the 
two exercises were parallel. 

259. Notwithstanding the force of these arguments, however, 
we have declined to follow the example of the Royal Commission on 
Criminal Procedure, which recommended that reasons be provided to 
persons who are searched without warrant and that those reasons be 
recorded in the officer's notebook.307 

260. Our reasons for declining to make such a recommendation 
are several. First, though perhaps the least compelling, is the "paper 
burden" consideration. If we were to make such a recommendation, 
any given consent search could entail the police officer being obliged 
to complete three separate forms: a statement of his reasons for the 
search or seizure, which reasons would presumably be recorded in 
his notebook; a consent form, signed by the person searched; and an 
inventory of things seized. Of these three items, the written statement 
of reasons would seem to be the most expendable. This is perhaps 
more obviously so when it is appreciated that, even in the case of a 
search with warrant, the warrant document will not generally disclose 
the reasons for the search. Second, the British Royal Commission's 
recommendation was specifically referable to the exercise of "stop 
and frisk" powers. By contrast, our recommendations, as a whole, 
are designed to express a preference for search with warrant and to 
limit resort to powers of search without warrant to circumstances of 
recognized exigency and informed consent. The exigencies we 
recognize number only two: danger to human life or safety and arrest. 
In the case of a c.onsent search, the officer will likely find himself 
obliged to provide reasons before consent is forthcoming. In the case 
of search incidental to arrest, section 10 of the Charter requires that 
persons be informed promptly of the reasons for their arrest or 
detention. Requiring additional reasons - in writing - for the search 
that follows the arrest seems manifestly superfluous. As for the 
"danger to human life or safety" exception to the warrant 
requirement, it does not seem unreasonable to expect that in those 
cases where the reasons are not already self-evident, they will, in the 
nature of things, likely be forthcoming at, or immediately after, the 
event. 
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(3) Witnesses and Inventories 

261. Beyond the production of the warrant upon request, there 
is nothing the law currently requires the officer to do in the course of 
his search. He is bound only by the standard of reasonableness. 
While this may serve as an adequate restraining principle, it does not 
take account of positive steps that the interests of the individual 
affected arguably demand. Specifically, the individual himself should 
be entitled in most cases to observe the search and upon request to 
receive an inventory of items seized. 

262. The thrust of these demands is to make the execution of 
the search as much of a visible, civil and respectful exercise as 
possible, and to bolster the professionalism of the police. While the 
roles of the searcher and occupant are naturally adverse, this does 
not mean that the search need always be conducted in an overtly 
hostile manner. Rather, the peace officer should recognize the 
intrusiveness of his actions and attempt to be as considerate of the 
occupant as is realistic. While requirements of police courtesy are 
evident in both police instructional materials in Canada and the ALI 
Code in the United States, a quite remarkable exposition of such 
policies may be found in the French Code of Criminal Procedure. 
This Code includes different sets of rules for searches of domiciles 
belonging to accused and unaccused parties. Both sets of rules 
require the search to be made in the presence of the occupant, or a 
surrogate; if the occupant is not an accused party, he "shall be invited 
to assist" in the search. At the conclusion of the search, an official 
report is prepared and the witnesses to the search requested to sign 
it. 308 While the differences between civil and common law jurisdictions 
must be taken into account, the tone of the French legislation 
commends itself. 

263. The general rule that an occupant of a place or a vehicle 
searched be entitled to witness the police activity is not only an 
instance of civility but of common sense: the presence of a witness 
verifies the officer's account of the conduct of the search. This policy 
has already been implemented to some degree, by police guidelines 
which require the officer in charge to have the landlord or occupant of 

. h· h·l h h·· 309 W the prem1ses accompany lim w 1 e t e searc 1S m progress. e 
are mindful of the privacy problems entailed in allowing persons such 
as neighbours or bystanders to witness searches in the individual's 
absence. However, with respect to the occupants themselves, the law 
ought to sanction existing guidelines by incorporating them into 
legislation, making provision for exigencies in which the individual's 
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presence would be counter-productive (e.g., where he is so hostile as 
to make his presence a danger to the successful conduct of the 
search). We attempt to compensate somewhat for the absence of a 
witness in searches of unoccupied places or vehicles by the 
requirement that the police executing the search leave a copy of the 
warrant suitably affixed within the premises. 

264. The inventory requirement was recognized at common 
law as applicable to seizures of stolen goods, 310 but it is not present in 
any modern provision. Inventory procedures, however, have been 
adopted by a number of Canadian forces. Members of one force told 
Commission researchers that they send exhibit forms to the 
individual from whom items have been seized as well as to their own 
records departments. On the other hand, another force looked 
unfavourably on inventory procedures as an unnecessary source of 
paperwork, backing up their argument by reference to an absence of 
complaints from persons affected. In between these views stood a 
number of forces which maintained that they would provide an 
inventory upon request. 

265. A statutory requirement that a person whose possessions 
are seized be provided with an inventory is part of the American 
Federal Rules311 and has been recommended by the Royal 
Commission on Criminal Procedure.312 We believe that the principle 
should be adopted in Canada as well, but with a proviso. There may 
be cases in which the individual does not require and perhaps does 
not want an inventory. Examples of the latter possibility would be 
cases in which the objects seized were illegal to possess. 
Accordingly, we propose that the requirement stem from the 
individual ~ s request. Since the officer will usually make an inventory 
for administrative purposes anyway, and indeed should do so for the 
purpose of making a return upon a warrant before the justice, the 
requirement imposes little extra burden upon the police. The 
objective of informing the occupant as to the exact possessions being 
taken from him enhances the visibility of the search and seizure 
procedure, and is well worth any inconvenience involved. In cases in 
which the volume of material seized makes a metIculous list 
impracticable, the inventory should be as detailed as is reasonable 
under the circumstances. 

266. One possible complication involved in an inventory 
requirement concerns the potential use of an individual's receipt of an 
inventory as evidence against him in court. Where possession of the 
objects seized becomes a fact in issue at trial, any express or implied 
acknowledgment by an individual that an inventory was accurate 
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could be considered relevant evidence. In order to protect himself 
against this contingency, the individual from whom things are seized 
may wish to decline to request or to receive any such inventory. 

D. The "Plain View" Doctrine 

RECOMMENDATION 

30. If a peace -qfficer, in the course of a lawful search or otherwise 
lawfully situated, discovers "objects of seizure" in plain view, he should 
be empowered to seize them without a warrant. In such cases, a 
post-search report should be filed, as specified in Recommendation 37. 

267. There are a number of ways in which a peace officer 
executing a lawful search may discover objects of seizure not covered 
by the justification underlying his initial intrusion. For example, a 
peace officer searching premises with a warrant for stolen goods may 
find a supply of illegal drugs; a peace officer arresting an individual in 
his house may see an illegal weapon beyond the reach of the accused 
and hence outside the ambit of the "reach" test proposed in 
Recommendation 7. 313 This situation poses a certain dilemma. 
Notwithstanding the obvious criminal law enforcement interest in 
taking the opportunity to acquire such objects, there is a risk that 
permitting their seizure invites peace officers to expand specifically 
authorized searches into "fishing expeditions". Some special 
provisions, such as subsection 10(1) of the Narcotic Control Act, 
permit seizure of objects not mentioned on the warrant but still 
connected to the same or a related offence. But what if the 
incriminating items pertain to another kind of offence altogether? 
Aside from the provisions of section 445 of the Criminal Code, which 
deals exclusively with searches with warrants issued under section 
443,314 Canadian law has not addressed this problem. However, the 
dilemma has been resolved in American case-law by the "plain view" 
doctrine. 

268. This doctrine basically holds that taking advantage of the 
observation of incriminating objects in "plain view" does not involve 
the peace officer in any distinct "search" activity outside of that 
covered by his initial justification; hence, by allowing seizure of such 
objects, the law does not sanction any "general or exploratory" 
intrusion into the privacy of the individual concerned. 315 Rather, the 
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only recognizable deprivation resulting from the discovery is the 
individual's loss of the incriminating objects found. Warrantless 
seizure of these objects is permitted because the deprivation suffered 
does not outweigh the inconvenience or possible danger entailed in 
requiring the police to obtain a warrant specifically covering these 
objects.316 

269. The American position is informed by Supreme Court 
case-law, which has confined the doctrine according to its rationale: 

It has been emphasized that any evidence seized by a law 
enforcement officer will ordinarily be in "plain view" at least at the 
moment of seizure, and that the mere fact that evidence is in "plain 
view" at the moment of seizure thus does not indicate that the "plain 
view" doctrine applies. The Supreme Court has held that the "plain 
view" doctrine is subject to such qualifications and exceptions as the 
following: (1) the observer of objects in "plain view" must have the right 
to be in the position to have that view; (2) in order for the seizure of 
objects observed in "plain view" to be constitutional, the seizure must 
be based either on a valid warrant or on "exi~ent circumstances" 
justifying the failure to obtain a valid warrant. 317 

We believe that the doctrine is a valuable one and accordingly 
recommend its incorporation into Canadian law. 

270. It has been suggested in American jurisprudence that the 
"plain view" doctrine will not justify seizure of the object where its 
incriminating nature is not apparent from the "plain view" itself.318 In 
some cases, distinctions have been drawn between seizure of 
contraband, stolen goods and dangerous articles, and objects of 
simply evidentiary value, although seizure of the latter category still 
appears to be constitutional if the discovery is inadvertent. 319 It 
would be possible to simplify the American approach somewhat by 
excluding from seizure objects which were neither "takings of an 
offence" nor "possessed in circumstances constituting an offence" 
but serve merely evidentiary purposes. Indeed such a policy may 
already be implicit in Canadian law. At present, the additional items 
seizable under section 445 of the Criminal Code are restricted to 
things believed to be "obtained by" or "used in the commission of an 
offence", a provision which may not cover mere evidence. However, 
there are unquestionably some kinds of evidence, such as 
bloodstained clothing or lawfully possessed weapons, which are 
incriminating at first glance, and we are not persuaded that excluding 
such objects from our Recommendation would serve any truly 
beneficial purpose. For this reason, and in the interests of simplicity, 
we propose that the "plain view" doctrine be applicable to all objects 
of seizure. 
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IV. Searches of Persons 

RECOMMENDATIONS 

31. A peace officer may search a person: 

(a) named in a search warrant; 
(b) found in a place or vehicle specified in a search warrant if: 

(i) there is reasonable ground to believe that the person is 
carrying an object of seizure specified on the warrant; 
and 

(ii) the issuer of the warrant has authorized the search of 
persons found in the )'lace or vehicle on the face of the 
warrant; or 

(c) pursuant to the powers of search without warrant set out in 
Recommendations 5·10. 

However no "medical examination" or mouth search may be 
conducted except as provided in Recommendations 32 and 33. 

32. No activity involving the puncturing of human skin shoul~ be 
authorized under search and seizure law. A "medical examination" 
(viz. a sexually intimate search, examination .of the na.ked body or 
probing of body cavities not involving puncturmg the skm) should be 
authorized only: 

(a) in connection with an offence of a serious nature specified by 
Parliament; 

(b) pursuant to a specific warrant naming the person to be 
examined; 

(c) if performed by a qualified medical practitioner; and 

(d) if conducted in circumstances respectful of the privacy of the 
person to be examined. 

33. A search of the mouth of a person should be authorized only: 

(a) in connection with an offence of a serious n'ature specified by 
Parliament; 

(b) if performed in a manner not dangerous to human life or 
safety; 

(c) on the condition that the peace officer performing the search 
complete a post.search report, as set out in Recommendation 
37. 
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A. Reasonable Grounds to Believe 

271. It seems trite to say that the law protects each individual. 
It is not, for example, a collective protection against assault that 
extends to the residents of a bui.lding, but rather a protection of each 
resident individually. Consequently, it might be expected that 
protection against search would be accorded on such a basis, viz. 
that a person could not be searched unless a particular ground for 
searching him was present. The present.law, however, is not always 
so individualized. Perhaps the most significant departure is evident in 
Narcotic Control Act and Food and Drugs Act provisions, which 
permit search of "any person" found in places searched for narcotics 
or drugs. 32o In the wake of the Jaagusta case, it appears clear that 
even in warrantless searches, reasonable ground for belief must exist 
as to the presence of drugs, either on the individual or in the place in 
which he is found, before a personal search can be made.321 

However, the alternative nature of this rule leaves it open for the 
officer to search anybody found inside a place, once he has the 
warrant or other authority under the statute to enter it. 

272. This state of affairs was criticized in the Pringle Report,322 
which dealt with an incident of indiscriminate internal searches of the 
occupants of a tavern. The report referresi to a June 1974 policy 
directive of the R.C.M.P. advocating the "utmost discretion" in the 
exercise of powers of personal search, and prohibiting strip searches 
"unless the investigator possesses reasonable and probable grounds 
to believe that the person is in physical possession of prohibited 
goods or evidence" of an offence. It went on to recommend that 
persons found in non-residential premises not be subject to search 
unless reasonable cause existed to believe that they were in 
possession of incriminating things.323 We affirm this position. To 
entrust any measure of personal search to officers using "utmost 
discretion" is simply not good enough. Aside from principle, 
empirical evidence would suggest that this discretion is used quite 
liberally. In 487 searches of premises under Narcotic Control Act and 
Food and Drugs Act warrants reported in our warrant survey, 
959 personal searches were conducted. 324 

273. Our recommendations recognize that the justification for 
intrusion should be related to the individual whom the peace officer 
wishes to search; the things, funds or information sought must be 
associated with him in a way sufficient to make the intrusion 
defensible. We apply this rule not only to searches of persons found 
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in the course of searching a place but to all instances in which a 
personal search is authorized, save for arrest. This position is based 
in part on constitutional considerations. In the Ybarra case, the 
United States Supreme Court found that each individual in a tavern 
was clothed with an individualized constitutional protection against 
unreasonable search and seizure, including frisks. 325 This rule was 
based on wording in the American Fourth Amendment similar to that 
found in section 8 of the Canadian Charter of Rights and Freedoms. 
Even aside from constitutional issues~ however, the policy 
articulated in Ybarra is a sound one, and one which ought to be 
recognized in Canadian statute law. 

274. We are aware of the possibility that powers to conduct 
searches of persons upon "reasonable ground to believe" could be 
distorted in practice into programmes of random or sweep searches. 
An account of such a programme with the alarming consequences 
that followed from it is found in the recent Scarman Report on the 
Brixton riots in England. 326 The danger of such programmes may be 
particularly acute in the instance of warrantless search powers such 
as those set out in Recommendations 7 to 10. We do not accept, 
however, that such programmes are deterred by ignoring the 
legitimate criminal law enforcement interest in conducting personal 
searches in certain circumstances, when reasonable grounds truly 
exist. As we indicated earlier j the effect of ignoring these interests 
may simply be to influence police to account for such searches by 
reference to relatively discretionary powers such as those found 
under provincial liquor legislation, to inappropriate constructions of 
consent or to problematical situations of arrest. Our approach, 
rather, has been to accord the police a proper range of powers of 
personal search, attended by procedural safeguards designed to limit 
the possibilities of their unjustified use. 

275. It might also be wondered whether "reasonable grounds to 
believe" is a sufficiently strict probative test for personal search. 
Some American case-law on searches for narcotics has used 
"probable cause" as the applicable standard of proof,3,27 although a 
lesser "reasonableness" test seems the guiding standard in frisks for 
weapons. 328 On the other hand the Royal Commission on Criminal 
Procedure has sanctioned a somewhat vague criterion of "reasonable 
suspicion" .329 Like the drafters of the Australian Criminal 
Investigation Bill, we conclude that the "reasonable ground" 
standard is appropriate for our purposes. 330 This decision reflects in 
part the traditional association of this test with Canadian search and 
seizure law as well as its fidelity to the "reasonableness" test in 
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section 8 of the Canadian Charter of Rights and Freedoms. It also 
accords with our observation that fine semantic differences may be of 
limited impact to peace' officers faced with an immediate decision as 
to whether to search a suspect. Finally, it evinces our belief that true 
protection against unjustified personal searches can only come from 
the attitudes of the peace officers, the warrant issuers and the judges 
who are called upon to apply the law. Properly and fairly applied, the 
"reasonable ground to believe" test strikes a sound balance between 
the interests at stake in the situations of personal search covered in 
our recommendations. 

B. Warrants to Search Persons 

276. The idea of specific warrant to search persons may seem 
foreign to the mainstream of Canadian criminal procedure, despite 
the possible availability of such a warrant under sections 101 and 353 
of the Criminal Code. However, the association of warranted 
searches with places and warrantless searches with persons is a result 
of the long historical growth of these search powers in separate 
strands rather than any legitimate distinction in principle. 331 Indeed, 
if one accepts the premise that warrants should be available to 
authorize all justifiable searches and seizures, it is the omission of 
personal searches from the warrant provisions that appears contrary 
to principle. This premise has now been incorporated into a sufficient 
number of codes and provisions332 in other jurisdictions that the 
exclusive association of personal search with warrantless powers 
may be on its way to becoming an anachronism. 

277. While it might be observed that many personal searches, 
including those incidental to arrest, are undertaken in urgent 
circumstances, this does not argue against the availability of a 
warrant to perform personal searches. Rather, it argues for the 
availability of the additional option to perform warrantless searches 
where circumstances require. It seems trite to observe that the fact 
that many arrests are carried out in similarly exigent circumstances 
has not made the peace officer's arrest powers. exclusively 
warrantless. Although the considerations justifying warrantless 
search cannot be equated with those justifying warrantless arrest, it is 
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fair to observe that with both search and arrest powers, the choice is 
between different modes of authorizing an intrusion upon the person. 
If the warrant, with its inherent features of judiciality and 
particularity, is an appropriate mode of authorizing an individual's 
arrest, it is not evident why it is not an appropriate mode of 
authorizing a search of his person. 

278. It might be argued that establishing a warrant to search 
persons is something of an academic exercise, in that police will 
invariably perceive that obtaining a warrant is impracticable, and 
proceed to perform a warrantless search. 333 But while the extent to 
which warrantless searches are indeed confined to "impracticable" 
cases is an important problem,334 it is not resolved by the exclusion of 
personal searches from warrant provisions. What such exclusion 
means is that the peace officer cannot go to a judicial official for 
authorization even when he appreciates that it is practicable, and 
indeed desirable, for him to do so. 

279. Moreover, there is one type of personal search in which a 
warrant is not only practicable but essential: the performance of 
"medical examinations". This topic is discussed in detail later; for the 
time being it is sufficient to state that the number of strip and internal 
searches currently performed indicates that a warrant requirement in 
this respect could be expected to produce a significant number of 
warrant applications. 335 

280. What tests, then, ought to be applied in authorizing 
personal searches under warrant? There are actually two specific 
issues relevant here. As to the probative test that ought to be applied 
by the issuer in authorizing the search of a person, there would 
appear to be no basis for departing from the "reasonable grounds" 
test. The critical requirement is that each individual to be searched be 
someone in relation to whom the requisite reasonable grounds for 
belief exist.336 As to the particularity with which the person must be 
described, this would vary with the circumstances of each case, but 
there is obviously a need for a name, or at least a physical description 
accompanied by a precise location at which the person might be 
found. 337 Although American decisions are not entirely consistent on 
this point, it would seem that the elaboration of particularity tests is 
best left to the flexible context of case-law, rather than attempting to 
establish them in the legislation itself. Canadian cases, such as 
Gibson338 and Royal American Shows Inc., 339 have developed 
intelligent particularity rules with respect to the search of premises, 
and there is no reason to believe that similar tests could not be 
developed with respect to individuals to be searched. 
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C. Searches of Persons Incidental to Searches 
of Places and Vehicles 

281. Personal searches currently carried out in the course of 
executing search warrants are rarely carried out in pursuit of 
warrants expressly authorizing personal search. Rather, they are 
usually undertaken in the course of executing searches of premises. 
As such, they are based on various sources of legal authority and, in 
some cases, no apparent source of legal authority at all. 340 In deciding 
upon how to deal with such searches in warrant provisions, one is 
presented with three basic alternatives: (1) to provide, as no 
Canadian provision currently does, that personal search may be 
authorized in a warrant to search places or vehicles; (2) to follow the 
basic approach of the narcotics and drugs provisions (although with 
possible modifications) by providing an independent statutory power 
to search persons as an incident of a warranted search of places or 
vehicles; or (3) to leave the executor of the warrant to rely upon 
independent sources of authority to search persons, as is currently 
the case with searches under section 443 of the Criminal Code. We 
have concluded that the first alternative is the best one. 

282. The third course gives full expression to the view that each 
personal search represents a distinct intrusion. By according no 
significance to the fact that the individual is found in the place or 
vehicle searched, it puts the peace officer in the same position he 
would be in if he encountered the individual on the street. Its 
weakness lies in the artificiality of separating all personal searches 
from their context: the warranted search of places or vehicles. This is 
not simply a physical context but, more importantly, a context of 
purpose. It may happen that an officer wishes to search a person for 
reasons that are unrelated to the purpose of the warranted search, 
such as the apprehension that the person is carrying a dangerous 
weapon. But this need not always be the case; on the contrary, the 
officer may be searching the persons found on the premises for the 
same objects of seizure as those mentioned in the warrant. In such 
cases, it seems only sensible to view the personal search in the 
context of the search as a whole. 

283. What is different about the undertaking of personal 
search, of course, is that personal security and not merely a spatial 
domain is being violated. And it remains critical that each individual 
in the place or vehicle be protected from a search of his person unless 
reasonable grounds exist to believe that he himself is in possession of 
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an object of seizure. The critical question is whether the decision as 
to the existence of these grounds should be confided to the original 
warrant issuer or to a peace officer. 

284. To leave the matter solely to the determination of the 
peace officer raises certain objections. It gives the officer what is 
essentially a power to make warrantless searches, without offering a 
convincing reason for abdicating all warrant protections. There are a 
number of arguments to be made against requiring a second warrant 
application to be made from the scene of the search: the possibility of 
urgent circumstances, the inefficiency of requiring two separate 
applications, the marginality of benefits received from such an 
application compared to its inconvenience. But what factors argue 
against giving the issuer of the warrant responsibility in this respect 
on the original application? 

285. The basic problem is that the issuer is in an inferior 
position to ascertain the likelihood of whether an individual 
encountered in a place or vehicle is carrying or concealing an object 
of seizure. Whereas the officer has the advantage of being aware of 
the circumstances encountered during the search of the place or 
vehicle, the original issuer can only be cognizant of factors known 
before the search is undertaken. There may be no basis upon which it 
may be predicted, at the stage of the application for the warrant, who 
may be in the place or vehicle, or which occupant might be in 
personal possession of the objects. And any hypothesis that might be 
developed before the search might easily be refuted once the search 
has begun. 

286. To offer the issuer the power to authorize personal search 
entails some concession to the hypothetical and vague basis upon 
which his decision must rest. The problem of whether such a basis is 
a proper one upon which to issue a search warrant has plagued 
American case-law. The cases have focused upon the validity of 
authorizing searches of "occupants" of certain premises. It would 
appear that if there is reasonable ground to believe that all persons 
present at the anticipated scene are implicated in the offence, the 
warrant will be valid.341 While the decisions evince a laudable 
concern that individuals on the premises not be s\!arched without 
justification, they have viewed the issue of grounds to search at a 
collective level: if all occupants are sufficiently implicated to be 
searched, a search of each one of them may be authorized. Although 
it may well be that only a few individuals on the premises are so 
implicated, the issuer is faced with an all-or-nothing proposition. 
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.. 287. We pro~o~~ that the best solution to the problem is to 
dIvIde the reSpOnSI?IlIty for determining the question of personal 
search. between the Issuer and the peace officl~r. To the issuer should 
go a kmd. of clearance function. If, when the issuer grants the initial 
warrant, It appears that the "objects of seizure" named in the warrant 
may be ~oncealed upon persons in the place or vehicle to be 
search~~, he should be empowered to include a clause on the warrant 
authonzI~g the officer to search persons. Howt:!ver, the officer should 
be .permitted ~o search .only those persons whom he reasonably 
belIeves to be m posse.ssIOn of these "objects of seizure". Not only 
?oes ~uch ~ ~omp~omlse ?alance the "judicial" protections of the 
Issuer s d~cIsIOn WIth the mformed basis of the officer's judgment, 
but by ~smg the warrant to confer authority upon the officer, it 
commumcates that authority to the occupants of the place or vehicle 
searched. 

D. Medical Examinations and Searches of the Mouth 

. 288. Probings of body orifices, intimate st:!xual searches and 
stnp searches are clearly very intrusive procedures. As well as being 
an aspect of search a~d sei~ur~, these same procedures may also be 
performed for ?ther mvestIgatIve purposes, e.g., in order to obtain 
samples of bodIly substances from a suspect in custody. Whether as 
~? aspe.ct o.f search ~nd seizure, or as an aspect of what we refer to as 
mvestIgatIve tests , we believe that these procedures should be 

carefully pre~cribed by law. For present purposes, we make 
recom~enda~IOns only as these procedures relate to powers of search 
and seIzure; m a subsequ.ent Working Paper, we will be considering 
the procedures appropnate to investigative tests. It should be 
unders~ood, h~wever, that it may subse,quently prove necessary to 
re.concIle certam of.theyresent recommendations with those that we 
:II~ shortly be makmg m our Working Paper on Investigative Tests. 
1 hIS. task we expect to reserve for our respective Reports to 
ParlIament on Search and Seizure and Investigative Tests. 

289. The need for special rules governing visu~l examination 
and search~s of body orifices and sexual organs was recognized by 
t~e ~ustr~l~an Law Reform Commission. The Australian Commis
SIOn s pOSItIon was summarized as follows: 
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:h7 intention of the Commission is to confine the power of search 
mClde~t to ~rrest to light body search of the so-called "frisk" type. The 
more mtruslve searches of the surface of the body, or various :cavities 

thereof, should be carried out only in accordance with provisions 
governing medical examinations.:~Obviously it will be difficult in many 
cases to draw the line between what is a personal search, which can be 
carried out by a police officer, and what is a medical examination, 
which in our recommendation can be carried out in the absence of 
consent only by a medical practitioner pursuant to a court order, The 
Commission is of the view that search of the body surface, even if only 
superficial scratches or bruises, should be construed as a medical 
examination to the extent that it involves any invasion of the modesty or 
dignity of the person concerned, as by the shedding of clothes and so 
on. It is difficult to draw this kind of distinction clearly in statutory 
terms. Much will clearly depend on the Willingness of the courts to draw 
the appropriate distinctions when practical situations come before 
th~m, upon the discipline enforced by senior police officers .and upon 
the response of all officers to the principle advanced here.342 

290. The Australian proposal is basically oriented towards 
three objectives. First, it affirms personal dignity by expanding the 
definition of medical examination beyond intrusions into the body 
and encompassing strip searches generally. This position recognizes 
what was evident in the findings of the Pringle Report: 343 that it is the 
exposure, rather than the probing of the orifices of the body, that is 
the primary intrusion made in the course of an intimate search. The 
point was also made by the minority of the British Advisory 
Committee on Drug Dependence, which called for special protection 
against what it termed "embarrassing" inspections of underclothes 
and the naked body,344 We give further recognition to this concern by 
requiring that the examination be conducted in circumstances 
respectful of the privacy of the person to be examined. 

291. The argument may be put, of course, that no matter how 
serious the offence, the violation of human dignity implicit in a 
vaginal or rectal examination is intolerable in a free society. 
Proponents of this argument, however, often concede that there is a 
legitimate interest in obtaining some secreted items (viz. condoms 
containing heroin), and suggest alternatives open to the police, such 
as incarceration and supervision of the individual, and constant 
inspection of his or her body wastes. "'~'hese alternatives themselves 
are hardly more respectful of human dignity than a rectal or vaginal 
probe conducted in appropriate surroundings by a medical 
professional; they may be even seen as less so. In the result, we 
suggest that the proposals contained in our Recommendation are the 
best available set of rules for an inevitably distasteful task. 

292. Second, the Australian proposal requires that rectal and 
vaginal searches, when they are conducted, be performed by 
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qualified medical practitioners, and therefore involve a minimum of 
pain and risk of injury to the individual searched. In Canada, this 
concern has been manifested in the Pringle Report345 and 
incorporated into a number of police instructional materials.346 By 
restricting the permitted practices to medical "examinations", the 
proposed law clearly would exclude the more dangerous kind of 
operation attempted in lhe Laporte case,347 as well as such brutal 
tactics as force-feeding of emetics which so incensed the United 
States Supreme Court in the Rochin case.348 

293. Third, the proposals would preclude conducting a medical 
examination without the specific authority of a judicial order. We 
believe that these intrusions are sufficiently serious that they should 
not be permissible without prior judicial authorization. Moreover, it 
might be noted that the various orifices of the body generally do not 
lend themselves to the destruction of evidence so much as to its 
secretion. While it is physic?.1ly possible to use internal surfaces to 
absorb, and hence prevent seizure of, various narcotics,349 the 
internal search of an individual is usually predicated on the belief that 
the substance has been carefully concealed in the body for 
transportation purposes, a belief that assumes that the carrier is 
preserving the substance. Therefore, as a general rule, the "urgency" 
factor necessary to justify resort to warrantless search in the absence 
of consent is not present. 

294. The major exception to the policies outlined above 
involves the mouth, searches of which are particularly relevant in 
narcotics cases. In the Scott case, Urie J. discussed a search of the 
plaintiffs mouth as follows: 

According to the evidence, it is well known to police officers engaged in 
drug law enforcement that suspects hide narcotics contained in a balloon 
or a condom in their mouths. The uncontradicted evidence was that the 
purpose of the application of the throathold by Sergeant Siddle was to 
ascertain whether or not the respondent had narcotics in his mouth. That 
is, he was conducting a search ofthe person as authorized by the statutes. 
Since the evidence also indicates that the only satisfactory methods for 
recovering narcotics hidden in a suspect's mouth and to prevent him from 
swallowing them to avoid their recovery is to apply such a hold, it would 
appear to be a lawful act, at least in the absence of evidence of undue 
force in its application. To find otherwise would, in my opinion, make a 
realistic search for narcotics a mockery and to a large extent negate the 
practical use of ss. 10(1) and 37(1).350 

295. The existence of the practice of swallowing narcotics to 
prevent their seizure may be well known, but the Scott decision 
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raises some concern in its evident condonation of mouth searches as 
a general police exercise. It was in fact found that there were no 
reasonable grounds to believe that narcotics were concealed in the 
plaintiffs mouth; the search was conducted rather to "ascertain 
whether or not" narcotics might be found there. This exploratory 
rationale contradicts the positions taken in this paper that an 
individual should not be subjected to a search unless grounds 
pertaining to himself exist.351 Assuming these preconditions to be 
satisfied, however, the question remains as to whether, given the 
painfulness and danger inherent in a search of the mouth, it ought to 
fall within the medical examinations provisions, or whether the 
demands of law enforcement justify making it, so to speak, an 
exception to the exception. 

296. It would appear that, while undeniably a drastic measure, 
a mouth search by a peace officer may well be at times a necessary 
one to prevent the destruction of evidence. And while possessing the 
invasiveness of any assault upon the person, it does not involve the 
embarrassment and threats to dignity which strip searches and other 
internal searches entail. Accordingly, we propose that the 
requirements for a warrant and qualified medical practitioner 
applicable to special medical examination provisions should not 
obtain in searches of the mouth. We attempt to compensate for the 
removal of these protections with the requirements that an ex post 
facto report be prepared and that the search be performed in a 
manner not dangerous to human life or safety. 

297. The one major weakness of the Australian proposal for 
medical examinations is that it allows the investigation of any offence 
to justify the intrusion. We recommend, however, that these searches 
be confined to cases in which the seriousness of the social interest 
demanding intrusion truly balances with the seriousness of the 
intrusion. Given that rectal, vaginal, and mouth searches are often 
undertaken in narcotics and drugs investigations, there is still a wide 
disparity between the search of an alleged possessor of marijuana and 
that of an alleged trafficker in heroin. Indeed, this distinction has 
been made in an R.C.M.P. operational manual: 

When conducting investigations involving small amounts of cannabis, 
members of the Force should not resort to the investigational 
techniques utilized in the investigation of offences involving heroin or 
other similar narcotics. Seizing a person by the throat or subjecting 
suspects to complete strip or internal searches will normally be 
considered excessive. If members do resort to these investigational 
techniques, they must be prepared to justify their actions.352 
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298. The classification of offences under the Criminal Code is 
itself currently under scrutiny by the Law Reform Commission of 
Canada, and it is difficult to discern in current criminal legislation any 
consistent standard by which ~n offence could be classified as 
deserving or not deserving of resort to medical examinations. 
Perhaps the best approach would be therefore the one taken in 
drafting existing wire-tap legislation: to limit the application of the 
regime to specific offences listed by Parliament in a special definition 
section. 353 This approach to medical examinations was taken by the 
Victoria Chief Justice's Law Reform Committee, and we recommend 
its adoption. 

V. Release of Information 
about the Search and Seizure 

299. By the time a search has been executed or a seizure has 
been made, the police are likely to be in possession of significant 
information about an individual whose interests have been infringed 
by the intrusion. At the least, they will know why and how the search 
was conducted, and whether or not a seizure was made. If a warrant 
has been issued, the office of the issuer should also be in possession 
of information which has been provided in the application for the 
warrant. The factual datum in the possession of the police and issuer 
is naturally of concern to any individual to whom it relates. It may 
also interest an institution, such as the press, which is not directly 
involved in the investigation. The institution's interest in turn affects 
the individual. The dissemination of police information may result in 
the exposure of previously private facts about his life and activities. 
The police, on the other hand, may wish to restrict the flow of 
information in their hands, in order to safeguard their sources and 
preserve their investigation. 

300. The primary concern underlying rules governing the flow 
of information about a search or seizure is accountability. In this 
respect the differences between warranted and warrantless searches 
and seizures are acute. In the former case, accountability should 
begin with the application to the warrant issuer and his evaluation of 
the applicant's request. But even if the procedure for obtaining 
warrants in certain jurisdictions has been perfunctory and subject to 
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manipulation by the police, there is still some benefit in terms of 
accountability derived from the record which the information and 
warrant provide for subsequent examination, review and challenge. 
Where "returns" to the execution of the warrant are filed as required 
by section 443, these too provide a measure of accountability. Why 
should such benefits not accrue as well to an individual affected by a 
warrantless intrusion? 

301. To some extent, this is attributable to certain distinctions 
between the source of the peace officer's authority in the two 
instances. Historically, the constable's warrant identified him as the 
delegatee of the justice of the peace for the purpose of carrying out 
the justice's law enforcement functions. This relationship is still 
notionally preserved in some aspects of warrant procedure such as 
the provision for "return" of the warrant and items seized to the 
justice under section 443 of the Criminal Code. By contrast, in the 
case of a warrantless provision, the peace officer is ~he direct holder 
of a statutory power. In the absence of specific legal or administrative 
provisions to the contrary by law, he is not accountable to any 
superior official for having exercised it. But primarily, the difference 
in accountability would seem to be based on the exclusive association 
of a "jUdicial" element with the warrant procedure. Many of the 
existing accountability mechanisms are traceable to this association, 
and its corresponding absence in the case of warrantless search 
powers has meant that parallel or similar mechanisms have not been 
conceived as appropriate in the latter case. 

302. Do these factors still justify the existing discrepancies? In 
terms of present-day realities, the peace officer is no longer the 
subordinate constable being sent out to perform the functions 
delegated to him by the justice. Rather, it is the peace officer who 
almost invariably initiates the warrant procedure, ascertaining the 
basis of the underlying complaint and preparing the application and 
warrant for the justice's signature. More importantly, while the 
maintenance of a ')udicial" character should continue to be an 
objective of warrant procedures, it may be misleading to isolate this 
objective as the mqjor rationale for supervising powers of search and 
seizure with warrant. Rather, the ')udicial" protections may 
themselves be instrumental; they themselves have be"en built into 
warrant procedures because of the perceived importance of 
protecting individuals from the unjustified exercise of intrusive 
powers. 

303. In making recommendations concerning the maintenance 
and release of information about a search or seizure, we attempt to 
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I balance the different considerations raised in instances of warranted 
and warrantless search. While not rejecting entirely the factors 
mentioned above, we have attempted to close the gap between the 
accountability mechanisms available in the two instances. 

A. Search with Warrant 

RECOMMENDATIONS 

34. An issuer of a search warrant should be empowered to exclude 
persons from a search wan "ant hearing where it appears to him that the 
ends of justice will best be served by making such an order. 

35. An individual affected by a search or seizure with warrant 
should be entitled to inspect the warrant and supporting information 
upon oath immediately after the execution of the warrant. Other 
persons should be granted access to these documents but should be 
subject to a prohibition against publishing or broadcasting their 
contents until: 

(a) upon application by an individual affected, the prohibition is 
revoked by a superior court judge or judge as defined in 
section 482 of the Criminal Code; 

(b) the individual affected is discharged at a preliminary inquiry; 
or 

(c) the trial of the individual affected is ended. 

36. If the release of either an information or warrant would be 
likely to reveal the existence of electronic surveillance activities, the 
issuer of the warrant, upon application by the Crown or a peace officer, 
should be empowered to obscure any telephone number mentioned on 
the document and replace it with a cypher. Similarly, if the identity of a 
confidential informant would be jeopardized, the peace officer or issuer 
should be empowered to obscure the name or characteristics of the 
informant and replace them with a cypher. In either case, upon so 
doing, the issuer should attest on the document that the only facts so 
obscured are the digits of a specific telephone number or name and 
characteristics of an informant, as the case may be. 

304. These recommendations respond in part to the recent 
decision of the Supreme Court of Canada in the MacIntyre case, 
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which primarily involved the issue of whether the public ought to be 
entitled to access to records of search warrant proceedings. By a five 
to four majority, the Court adopted a modest position in favour of 
public access. Dickson J., writing for the majority, 354 held that after a 
search warrant had been executed and any objects seized as a result 
brought before a justice, a member of the public is generally entitled 
to inspect the warrant and supporting information. Martland J., 
dissenting,355 took the view that access to these documents should be 
restricted to persons showing a direct and tangible interest in them, a 
class that in his view did not include the respondent MacIntyre, a 
reporter who claimed no interest above that of the general pUblic. The 
Court's decision did not purport to lay down anything more than 
certain common law propositions; if Parliament deemed it appropri
ate, these propositions could be modified by statutory provision. We 
believe that the interests of clarity call for legislative treatment ofthree 
issues raised in the case. These issues are: Should access to the hearing 
of the application be curtailed? Under what circumstances, if at all, 
should an individual affected by a search be entitled to examine the 
warrant supporting information on oath? Under what circumstances, if 
at all, should members of the public and the press or media be so 
entitled? 

305. The Nova Scotia Court of Appeal decision in MacIntyre 
held that the issuance of a search warrant is a judicial act performed 
in open court: "The public would be entitled to be present on that 
occasion and to hear the contents of the information presented to the 
justice when he is requested to exercise his discretion in the granting 
of the warrant". 356 Both the majority and minority in the Supreme 
Court of Canada rejected this view, however. As Dickson J. 
observed, 

[t]he effective administration of justice does justify the exclusion of the 
public from the proceedings attending the actual issuance of the 
warrant. The Attorneys General have established, at least to my 
satisfaction, that if the application for the warrant were made in open 
court the search for the instrumentalities of crime would, at best, be 
severely hampered and, at worst, rendered entirely fruitless. 357 

We agree with this position and accordingly give the warrant-issuer 
the power to exclude persons from a warrant hearing. 

306. The need to control information about the search warrant 
hearing is diminished after the warrant is executed, both because the 
individual affected knows about the police investigation by virtue of 
the search itself and because the police have had their opportunity to 
make the authorized seizures. The case for giving the affected 
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I individual access to the warrant and information at this point was 
recognized by both the majority and minority in MacIntyre. It was 
perhaps most succinctly put in Realty Renovations Ltd., a case that 
preceded MacIntyre: 

It is abundantly clear that an interested party has the right to apply to 
set aside or quash a search warrant based on a defective information. In 
order to make such an application the applicant must be able to inspect 
the information and also the warrant and must be able to do so 
immediately the warrant is executed.358 

We incorporate this position into Recommendation 35. 

307. The benefits of giving access both to the public at large 
and to institutions such as the press which serve it may harmonize 
with the individual's concern, but this is not necessarily so. As was 
the case in MacIntyre, a journalist may be interested in exposing the 
activities of the persons named in the warrant as much as checking on 
the propriety of the police activities against them. The interest that 
conflicts with public access in this instance is that of the individual's 
own privacy. Given the wide reach of the media, information about a 
search may cause the individual serious embarrassment. Privacy 
legislation at the federal level specifically protects "information 
relating to the ... criminal history ... of the individual" from 
disclosure to others,359 and American law explicitly recognizes' that 
release of information about criminal investigations may constitute an 
undue invasion of privacy. 360 On the other hand, damage to privacy is 
a danger acknowledged by law-makers in exempting courts from 
protection of privacy legislation. The public scrutiny necessary to 
ensure the fairness and quality of judicial proceedings entails 
exposure of embarrassing facts about individuals. 361 

308. In MacIntyre itself, the majority resolved this issue by 
reference to the policy of "protection of the innocent". It held that 
"where a search is made and nothing is found", arguments of public 
access gave way to concerns for the individual's privacy, but where 
objects were seized the interests in favour of access prevailed.362 We 
hesitate, however, to make such a direct association between the 
results of a search and the question of an individual's guilt or 
innocence. A guilty individual may have removed wanted items from 
his premises; an innocent party may be in possession of relevant 
evidence seizable under a warrant. Our preference, rather, is to 
distinguish between access to the warrant and information and 
publication of their contents. 
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309. It is important to recognize that the public interest in 
publicizing procedures at the pre-trial stage is not as strong as at the 
trial stage. Indeed, the exposure of pre-trial proceedings may 
threaten the integrity of the trial system as well as enhancing it - by 
disclosing evidence that may not be introduced subsequently in 
court, or by tainting the person searched with culpability before he 
has been charged. The former concern has been enhanced by the 
introduction of a limited exclusionary rule against illegally obtained 
evidence in subsection 24(2) of the Canadian Charter of Rights and 
Freedoms.363 It is also relevant to note that search warrant hearings, 
while ancillary to criminal procedure, do not involve the kind of final 
determination of (:ulpability or liability that characterizes the trial and 
makes publicity "the hallmark of justice" in that context. 

310. Perhaps the stronger case for unrestricted rights of 
publication resides in the violence that restrictions do to freedom of 
the press. The constitutional protection of freedom of the press as 
recognized in the Canadian Bill of Rights364 was recently invoked by 
the Manitoba Court of Appeal in the F.P. Publications case. In 
quashing an order excluding a reporter from a trial, the Court 
recognized the reporter's freedom to report the names of witnesses at 
the trial, despite the embarrassment this might cause to th~ 

witnesses.365 But, although the judgments of the majority in the case 
are spirited in their defence of the press, it would be misleading to 
take the ratio of the judgment outside the context of the trial 
proceeding itself. Indeed, two specific provisions in the Criminal 
Code make it clear that at the pre-trial stage, freedom of the press 
must bend to some 'extent to accommodate the individual's own wish 
to control information about the investigation against him. 

311. Both at preliminary inquiries and show-cause hearings, a 
justice is required, upon application by the accused, to impose a 
non-pUblication order covering the evidence and representations 
made before the court. 366 The order lasts until either the accused is 
discharged at a preliminary inquiry or the trial of the accused is 
ended. Search with warrant generally precedes both the inquiry and 
the show-cause hearing, and unlike the accused in either case, the 
individual mentioned in a search warrant has not necessarily been 
charged with an offence. Neither the public interest nor the stake of 
the press in disclosing investigative facts against the individual's will 
would appear to be more compelling in the case of search warrant 
hearings than in the cases in which the benefit of a non-pUblication 
order is already recognized. 
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312. The major difference between the contexts is that the 
absence of the individual from the warrant hearings precludes him 
from making the application for protection available to an accused 
before a court. We recommend, therefore, that an order similar to 
that obtainable at preliminary inquiries and bail hearings be imposed 
automatically upon the issuance of a search warrant, but that this 
order be revocable upon the application of the person concerned. We 
do not accept, however, that this right of the individual concerned to 
obtai~ re~ocation of the order should be absolute. For one thing, the 
e~ammatlOn of a warrant or information upon oath may involve the 
dIsclosure of facts about a number of different individuals. While 
s~me of the.se persons may wish to publicize their case, others may 
wIsh to aVOId exposure. The complex issues that could arise in such 
situations could be determined sensitively if presented to an 
adjudicator of a high-level court. 

313. It is recognized that, allowing for what is in effect 
conditional public access to search warrant documents entails certain 
risks. The suggestion is made by police and Crown officials that such 
a step could lead to a reduction in the details disclosed in their 
applications .. It is important to put this argument in perspective, 
however.. It IS. true that some documents, notably those relating to 
commercml cnme, are prepared with an almost artistic devotion to 
detail, and that officials preparing these documents might well be 
concerned about the exposure of names and sources included on 
these documents. However, the likelihood is that many of these 
details are superfluous in terms of the legal standards that actually 
govern applications and warrants. The more common warrant 
d~cu~ent, by contrast, is one that falls short of even the basic legal 
~nte~m - 58.9% of the warrants evaluated by the judicial panel were 
mvahd, and of those found to be valid, many included terse but 
minimally sufficient descriptions of items, premises, offences and 
grounds to believe. It seems possible that the effect of public 
exp~sure could ~e to modify practices at both extre~es: reducing 
detaIl on the metIculous warrants while bolstering standards on the 
manifestly inferior ones. If this is the case, it is suggested that the 
~acrifice incurred at the higher stratum is justified by the 
Improvement at the lower end. 

314. One area of particular concern is the possibility that public 
access to search warrants could frustrate electronic surveillance 
activities. As was suggested earlier, the relevant concern in the 
~valu.ation. of a warrant application founded on a wire-tap is not the 
IdentIficatIon of the wire-tap itself but rather the facts it discloses. 
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However, there is one kind of search in which the tap is inevitably 
identified in both the information and the warrant: a search for 
records relating to the telephone number itself. Such searches are 
often conducted upon telephone company premises.367 If the fact of 
the search for the records became publicly available, the individual 
concerned might well be alerted. In order to avert this situation, court 
officials, at the request of the police or Crown, could be empowered 
to delete the actual telephone number from the documents accessible 
to the public, and replace it with a cypher. So long as it was attested 
by the issuer of the warrant that the cypher represented a specific 
telephone number, no significant sacrifice would be made in terms of 
the capacity of the public to evaluate or monitor the standards of 
warrant procedures. Analogous policies are proposed with respect to 
the identities of confidential informants. 

315. In advancing Recommendations 34, 35 and 36 we are 
aware of both the controversy surrounding the MacIntyre decision 
and the acute conflicts that emerge when police are required to 
disclose intricate and sensitive investigations in an open judicial 
forum. While the present set of proposals represents a defensible 
balance of the competing interests, we realize that they may seem too 
secretive to some and insufficiently confidential to others. In 
preparing the parts of our final reports on police powers and 
procedures concerning release of information about searches and 
seizures with warrant, we would be greatly assisted by comments on, 
or criticisms of, our present proposals. 

B. Search without Warrant 

RECOMMENDATION 

37. A peace officer should be required to complete a post-search 
report in the following circumstances: 

(a) where objects are seized without warrant; 
(b) where objects not mentioned in a search warrant are seized 

after a search with warrant pursuant to Recommendation 24; 
(c) where a search of a person's mouth is conducted, pursuant to 

Recommendation 33. 
The report should include the time and place of the search and/or 
seizure, the reason why it was made and an inventory of any items 
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I seized. It should be available on request to an individual affected by the 
search or seizure described in the report. 

316. That a particular search or seizure activity is attended by 
such conditions as to justify an exception to the requirement of 
obtaining a warrant does not remove the need for accountability 
mechanisms. It might even be argued that the more defensible 
inclination would be to augment accountability mechanisms so as to 
make them effective as sources of primary rather than secondwy 
prote~tion against unjustified search. We do not accept, however, 
that It would be beneficial to require full-scale reporting of all 
warrantless searches and seizures, so as to provide a record as 
extensive as that available in cases of search and seizure with 
warrant. In part, this position is based on the recognition that the 
judicial c?a:acter of warrant procedures is a matter of some weight. 
In part, It IS based on the observation that some of the concern 
for accountability and access to information may be met by 
Recommendation 27, concerning the giving of reasons for the search. 
However, there are three other considerations that deserve attention: 
(1) the costs of requiring the scale of reporting characteristic of 
warrant procedures in all cases of warrantless searches and seizures 
(2) the significance of the encroachment upon individual interest~ 
represented by different variations of search and seizure activity, and 
(3) corollary dangers arising from increasing reporting requirements. 

317. It is a truism of police work that the reporting of 
occurrences involves a drain on resources. Traditionally, this drain 
has been viewed in terms of the "paperwork" that a peace officer is 
required to complete. Some of this expenditure has been transferred 
in recent times into computer systems in which information acquired 
by the police has been processed and stored. The exact nature of the 
expenditure entailed in requiring full-scale reporting for warrantless 
searches and seizures would be somewhat dependent on the division 
of functions between paperwork and computers. However it seems 
~nevitable that putting such requirements into practice would place an 
mcreased stram on the reporting capacities of police forces. This 
assertion is based on the likelihood that, despite the preference in 
principle for utilization of a warrant and the improvements in warrant 
procedure suggested earlier, warrantless searches, particularly of 
persons and vehicles, will continue to heavily outnumber warranted 
ones. 

318. Can such an expenditure of resources be justified by the 
benefits received from it? It is accurate to say that any deprivation of 
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human liberty or violation of bodily integrity represents an 
interference with interests accorded significant importance in 
Canadian legal tradition and under the new Canadian Charter of 
Rights and Freedoms. However, it would seem that in many cases, 
the violation of individual interests is a limited one. Particularly in 
cases of non-resultant searches of vehicles and persons, the effect of 
the police action may have been a relatively fleeting deprivation of 
the individual's rights: a stop and a check or frisk for stolen property 
or weapons, following which the individual is allowed to go his way. 
While it remains essential to reduce even such fleeting episodes to 
truly justifiable cases, it is open to doubt whether striving for this 
objective justifies imposing draconian record-keeping burdens on the 
police for all search and seizure practices. 

319. This position is fortified when one considers the 
implications for individual privacy that flow from detailed 
record-keeping. These implications would arise from the anticipated 
use of computers to process and store information about warrantless 
searches and seizures. Problems involving privacy and computers 
are, of course, larger than the context of criminal law enforcement, 
and the struggle to resolve them can hardly be said to be over. 368 In 
the specific case of search and seizure, the prospect of recording.in a 
computer every incident in which an individual is stopped and 
searched by a peace officer is a dangerous one: it possesses 
dimensions of an Orwellian world that can hardly be reassuring to an 
individual whom search and seizure procedures strive to protect. 
These dangers would be compounded if the prospect of access to 
police information by outside parties were given serious attention. 

320. Our recommendations attempt to strike an acceptable 
balance between the conflicting interests and arguments noted above. 
Generally, the performance of a search without warrant should not in 
itself lead to mandatory reporting procedures. However, such 
procedures could be triggered by one or more of a number of 
circumstances. First, making an arrest may invoke its own set of 
reporting requirements; the law of arrest is the subject of a separate 
Commission Working Paper. Second, as an administrative matter, in 
a case of search performed pursuant to consent, the written 
authorization to search proposed in Recommendation 6 should be 
kept by the police and filed. Third, when a search involves a 
particularly intrusive activity such as a probing of the mouth, an ex 
post facto report of the search should be mandatory.369 Fourth, a 
similar report should be required in cases in which an actual seizure 
of things is made without a warrant. 

247 



'" . 

.. ,~ .. 

I 
: 

321. Detailed ex post facto reporting requirements are 
currently set out in R.C.M.P. guidelines concerning writs of 
assistance. Another model for an ex post facto report is provided by 
the ALI Code: 

Report of Seizure. In all cases of seizure other than pursuant to a 
search warrant, the officer making the seizure shall, as soon thereafter 
as is reasonably possible, report in writing the fact and circumstances of 
the seizure, with a list of things seized [to a judge of a court having 
jurisdiction of the offence disclosed by the seizure].37o 

We recommend that a post-search report, containing the time, date 
and place of the search and/or seizure, the reasons why it was made 
and an inventory of items seized, be made a part of Canadian law as 
well. 
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CHAPTER EIGHT 

Departures from the Gener1] Rules 

322. The discussion in the previous three Chapters attempted 
to articulate a balanced regime of warranted search and seizure 
powers, both in terms of justifications for intrusion and procedural 
mechanisms. In the interests of simplification and coherence, this 
task was undertaken with a view to creating one generally applicable 
body of rules. Yet as much as the development of general rules has 
drawn upon the range of different laws and practices, there are still 
some cases in which the general rules cannot be applied effectively. 
Some situations involving searches and seizures admit peculiar 
factors and particularly acute interests which can only be taken into 
account in exceptional rules. 

323. In this Chapter, the need for certain exceptional 
provisions is approached in two distinct stages. First, we address 
problems that have emerged from the preceding discussions as 
deserving of special attention. These problems include searches of 
unsuspected parties, the freezing of financial accounts, and seizures 
of items from solicitors and the press. The issue addressed in each 
case will be the appropriate adjustment that ought to be made to take 
account of the exceptional factor introduced into the situation. The 
second section in the Chapter deals with the critical issue of 
surreptitious intrusions. 
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I. Special Problems Related to the Individual 
Searched or Object of Seizure 

A. The Unsuspected Party 

RECOMMENDATION 

38. Where a party in possession of "objects of seizure" is not 
suspected of be~ng implicated in the offence to which the search relates, 
an vilicer executing the search should be required generally to request 
the party to produce the specified objects. The officer should be 
empowered to conduct the search himself if: 

(a) the party refuses to comply with the request within a 
reasonable time; or 

(b) there is reasonable ground to believe that a request will result 
in the destruction or loss of the specified objects. 

324. Once search and seizure powers are recognized as distinct 
from arrest and charging functions, the possibility arises of the police 
exercising these powers against an individual in possession of 
seizable objects, yet not suspected of being implicated in the offence 
to which these objects relate. This possibility is not simply an 
academic one. Searches of unsuspected third parties are a frequent, if 
not predominant, occurrence in cases of search with warrant. In the 
judicial panel sample from the Commission's survey, 20% of the 
warrants were issued for such searches. In 63% of the cases, on the 
other hand, the face of the application (information or report in 
writing) indicated that the owner-occupant was implicated. In the 
remaining 17%, the implication of the occupant could not be 
ascertained from the available documents.37

! 

325. The unsuspected parties subjected to such searches 
include banks, telephone companies, institutions of the press, courier 
services, solicitors, and simply acquaintances of suspected indi
viduals. In a number of these cases, special considerations are 
present, which bear upon the necessity of special procedures tailored 
to the circumstances of the type of party affected. As a general 
matter, however, two questions arise. First, ought unsuspected 
parties to be subjected to exercises of search and seizure powers at 
all? Second, short of complete immunity, are there any special 
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protections that ought to be accorded to such parties by virtue of their 
lack of suspected involvement in the alleged criminal enterprise? 

326. No Canadian authority has gone so far as to assert that 
unsuspected parties might be totally immune to the exercise of search 
powers. The most extreme position taken has been that other less 
coercive techniques of acquiring things or information should be 
preferred. Such techniques might include a request or subpoena 
duces tecum. In the Pacific Press Ltd. case, Nemetz C.J.B.C. held 
that before the justice issued a valid warrant to search the premises of 
the newspaper involved, material should have been required to show: 
whether a reasonable alt~rnative source of obtaining the information 
was or was not available, and if available, that reasonable steps had 
been taken to obtain it from that alternative source. 372 We question 
the value of this approach for two reasons. 

327. First, it gives scant recognition to what has come to be 
recognized as the function of search and seizure to provide not 
merely evidence for trial, but also information to the police. Since the 
warrant is often used before the perpetrators of an offence have been 
identified sufficiently to lay charges, it is difficult to ascertain exactly 
who should be offered the alternative of a subpoena or voluntary 
compliance. The decision to give an individual the benefit of the 
doubt and to refrain from exercising a search power involves a 
possible risk of losing the items sought. 

328. Second, this restrictive approach seems to assume that 
search and seizure powers must embody particularly coercive 
features. The very assertion of state control over the objects sought 
under search and seizure powers may be considered coercive in 
itself. If so, however, the alternative of a subpoena duces tecum is 
also coercive, since it requires the thing to be produced as ordered. 
Unlike the subpoena, of course, the notion of search contemplates 
the active participation of the police in finding the object, and their 
entry into the private zones of the individual. It is possible, howeve:, 
to exaggerate this apparent distinction. Indeed, since a subpoena IS 

required to be served personally by a peace officer,373 the visibility of 
the police is not peculiar to search and seizure. Nor need a distinction 
lie in what the officer may do once he reaches the door and confronts 
the individual in possession of the object. In fact, the exercise of the 
search power may not lead the officer past the front door at all. In t?e 
vast majority of non-residential searches captured by the Com~l1s
sion survey (comprising for the most part, telephone compames, 
financial institutions and other business premises), the object sought 
was reported as having been "turned over on request".374 That the 
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physical presence of the officer encouraged compliance with this 
request is obvious. What is significant, though, is that in these cases, 
the intrusive features of execution were minimal. 

329. We believe that the better course lies in according the 
unsuspected individual the added protections truly appropriate to his 
"unsuspected" status. One approach evident in Canadian authority 
has been to require definite indicators on the face of the information, 
before permitting issuance of a warrant, thus elevating the relevant 
standards above those applicable to regular warrant procedures. 375 

We believe, however, that what truly differentiates the unsuspected 
from the suspected party is the likelihood that in the absence of 
forceful action by the police, the things or information in the hands of 
the suspected parties sought may be lost. Thus the logical place to 
give additional protection to the unsuspected party is at the point of 
execution, where the question of methods of searching is primarily 
relevant. And since it is at this stage that the police really confront the 
individual, protection here is more immediate than at the issuance 
stage. 

330. Special respect for the privacy of an unsuspected third 
party has been recognized in recent American legislation. 376 The 
legislation calls upon the Attorney General of the United States to 
issue guidelines incorporating a requirement that the police use the 
least intrusive method of obtaining materials in the possession of such 
parties which does not jeopardize the availability or usefulness of the 
materials. While similar guidelines should be included in Canadian 
police materials, the basic rules deserve to be codified in legislation. 

B. Financial Accounts 

RECOMMENDATION 

39. Where "objects of seizure" are reasonably believed to be in a 
financial account, the police should be empowered to obtain a warrant 
to transfer the amount of the seizable funds to an official police account 
under judicial control. A temporary freezing order on a financial 
account should be made available where police officers seize financial 
records that are reasonably believed to contain information that will 
enable them to apply for a warrant to seize funds in the account. The 
freezing order should be of fixed duration and limited by the amount of 
the seizable funds. It should be obtainable from a superior court judge 
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or a judge designated under section 482 of the Criminal Code, and 
subject to an immediate right on the part of the individual concerned to 
apply for its revocation. 

331. We recognized earlier that in principle "objects of seizure" 
ought to be covered by search and seizure procedure even though 
they have been converted into a loan or debt and offer no evidentiary 
potential. 377 There remain a number of practical difficulties, however, 
in applying this principle. In particular, how exactly should a 
"seizure" of the funds be effected? And how is the law to deal with 
the peculiar accounting problems of identifying the seizable funds 
from a potential maze of financial transactions that might have been 
carried out by the individual concerned? 

332. "Seizure" in this context was earlier defined as the 
acquisition of control over the funds sought. One way to exert control 
in this regard is by means of a freezing or restraining order, such as 
that set out in section 12 of the Business Practices Act in force in 
Ontario.

378 
This provides that in conjunction with certain investiga

tions, a designated official may, if advisable for the protection of an 
investigated party's consumers, 

direct any person having on deposit or under control or for safekeeping 
any assets or trust funds of the [investigated] person '" to hold such 
assets or trust funds or direct the [investigated] person ... to refrain 
from withdrawing any such assets or trust funds from any person having 
any of them on deposit or under control or for safekeeping or to hold 
such assets or any trust funds of clients, customers or others in his 
possession or control in trust for any interim receiver, custodian, 
trustee, receiver or liquidator ... or until the Director revokes or the 
Tribunal cancels such direction or consents to the release of any 
particular assets or trust funds from the direction .... 

Adaptation of this provision to cover criminally acquired funds held 
in bank accounts was recommended by the Uniform Law Conference 
in 1979, with the proviso that the order be made by a superior court 
judge. 379 

333. Alternatively, the amount of the proceeds could be taken 
out of the individual's account and transferred to another account 
registered in the name of the police. The latter method has indeed 
been used on occasion by some Canadian forces, although the basis 
for doing so under present legislation has never been clear. According 
to Recommendations 2 and 11, however, once funds were determined 
to be "takings of an offence" or "funds possessed in circumstances 
constituting an offence", their seizure clearly could be authorized by 
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I 
a warrant. This alternative possesses the advantages of respecting 
conventional protections associated with search and seizure with 
warrant, perhaps most significantly the "particularity" requirements 
governing the descriptions of the offence alleged and objects of 
seizure. These protections may be contrasted with the more general 
and tentative links between an offence and funds, which are 
characteristic of freezing order legislation. This is true not only of the 
Ontario model but of statutory regimes designed with specific 
reference to commercial crime. The Henderson Report in British 
Columbia, for example, proposed a statutory regime including 
interim freezing orders against property which "may be subject to 
forfeiture" as part of a criminal enterprise or profits of a criminal 
enterprise.38o 

334. The absence of such protections from a freezing order 
scheme may be balanced somewhat by the circumstance that such 
orders typically leave possession of the property covered by the 
order with the private individual affected by it. For example, a 
section in the American Racketeer Influenced and Corrupt 
Organizations legislation permits courts 

to enter such restraining orders or prohibitions, or to take such other 
actions, including ... the acceptance of satisfactory performance bonds, 
in connection with any property or other interest subject to forfeiture ... 
as they shall deem proper.381 

What this suggests, however, is that such provisions may be less in 
the nature of search and seizure powers than court orders such as 
injunctions. This impression is enhanced by the legislation's 
reference to such alternatives as acceptance of performance bonds 
and the coverage of species of property such as land which have 
re~'lained outside the traditional ambit of search and seizure powers. 
It IS also enhanced by recent English case-law, which has recognized 
injunctions rather than search and seizure powers as the appropriate 
procedures for controlling criminally obtained funds in bank 
accounts. 382 

335. Accordingly, we restrict our consideration of freezing 
orders to those that might be required as ancillary to search warrants 
in this regard. Is there any aspect of the problems entailed in seizure 
of financial accounts that might require such a special feature? One 
such aspect is the complexity of the transactions the police may be 
investigating. This complexity often makes it difficult to isolate the 
funds representing the proceeds until financial records of the 
individual have been seized as well. Since the seizure of these 
records, if communicated to the individual, might result in the 
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transfer of funds out of his account, police attempting to identify the 
relevant money are liable to find themselves in a dilemma. In this 
sense, a freezing order procedure, fixing as it does upon the account 
and not upon any identified money inside it, is advantageous to the 
police. 

336. However, this argument does not go so far as to prove the 
need for the kind of freezing order scheme outlined in the Business 
Practices Act. It does show the usefulness of a temporary freezing 
order pending identification of the funds. Upon obtaining a warrant to 
seize the financial records of an individual, peace officers could also 
obtain a temporary freezing order, directed to the financial account 
into which the relevant funds are reasonably believed to be traceable. 
Rather than lasting until a subsequent hearing, an order would expire 
after a specified and reasonable period of time. If the police were not 
prepared to obtain a regular warrant for the funds being sought by the 
time of expiry, the account would cease to be frozen. 

337. It is recognized that the imposition of any such temporary 
order represents a departure from the standards inherent in 
conventional rules of warrant procedure. As such, it needs adequate 
safeguards. Primarily, the duration of such an order should be as 
short as the demands of investigation permit. Setting a statutory time 
limit, as in the case of deadlines for execution, is inevitably somewhat 
arbitrary. Discussions with police, however, indicated that 3 

thirty-day period, with opportunity for renewal if necessary, could 
prove workable. Second, the amount of funds frozen should in no 
case exceed the funds identified with the offence. Third, given the 
degree of conjecture and complexity that could be expected to 
characterize police identification of the funds at this preliminary 
stage, and the correspondingly greater judicial scrutiny and discretion 
required, we recognize that resort to a superior court judge or ju?ge 
as designated under section 482 of the Criminal Code is appropnate 
for the freezing order itself. And finally, as in the model Ontario 
legislation, the person affected by the order should have a right to 
apply immediately to the court to cancel it. 

338. Our recommendation is a limited one in that it is 
specifically directed to funds in financial accounts. This limitation 
reflects our perception that, although temporary restraining orders 
could be instituted with respect to assets such as securities or 
negotiable instruments, they would be unlikely to be effective as an 
aid to a search and seizure power. Ultimate "seizure" of such 
property by the police, in the sense of acquiring control or 
possession, would be complicated by questions of administration and 
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disposition not evident in the case offunds. We view the critical issue 
wi~h respect to these species of property, as indeed with realty, as 
bemg the need for long-term restraining orders such as those 
contemplated by the Henderson Report. This complex and significant 
issue is beyond the scope of the present Working Paper. 

C. Solicitor-Client Privilege 

RECOMMENDATION 

40. The sealing and application procedures set out in Bill C-21 
proposed in 1978, should be instituted with two new provisions - th~ 
protection should extend to materials in possession of the client as well 
as the solicitor, and counsel for both the applicant and the Crown 
should have express rights of access to the documents at issue in the 
application. 

339 . Under amendments introduced in the Criminal Law 
Amendment Act, 1978, a new section 444.1 would have been 
introduced into the Criminal Code. 383 It would have provided for a 
special procedure to deal with documents seized while in the 
possession of a lawyer, by requiring that, upon a lawyer's claim that 
documents to be seized were privileged, the officer making the 
seizure place the documents in a sealed package without examining 
or copying them. The package having been placed in the hands of a 
suitable custodian, the lawyer or his client would have fourteen days 
to ~ake an application to a judge. At the hearing of the application, 
the Judge would be required to inspect the sealed documents and then 
decide summarily the claim of privilege. In cases in which privilege 
was found to exist, the custodian would be ordered to return the 
document to the applicant and the document would be inadmissible 
as evidence unless privilege were subsequently waived. If no 
privilege was recognized, the document would be delivered to either 
the police or the Crown. 

340. The implementation of this set of provisions would resolve 
a dispute that has plagued recent case-law as to when solicitor-client 
privilege may be asserted. As this Working Paper is being completed 
the matter is before the SUPl erne Court of Canada in Descoteaux v ~ 
Mierzwinski. 384 In the meantime, the restrictive position, represented 
in decisions such as R. v. Colvin; Ex parte Merrick,385 has been that 
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the privilege is simply evidentiary and accordingly can only be raised 
at trial. The expansive position, on the other hand, would allow the 
privilege to be raised at the investigative stage. In Re Director of 
Investigation and Research and Shell Canada Ltd., Jackett C.J., 
dealing with seizure powers under the Combines Investigation Act,386 
stated: 

It is sufficient to say, in so far as this matter is concerned, that it has 
been recognized from very early times that the protection, civil and 
criminal, afforded to the individual by our law is dependent upon his 
having the aid and guidance of those skilled in the law untrammelled by 
any apprehension that the full and frank disclosure by him of all his facts 
and thoughts to his legal advisor might somehow become available to 
third persons so as to be used against him. 387 

We accept the policy articulated by Jackett C.J. and accordingly view 
the proposed section 444.1 as a progressive and sound step. 
However, we note two distinct weaknesses in the 1978 legislation. 

341. First, it restricts the documents covered by the privilege to 
those in the possession of the solicitor. This was recognized by the 
Manitoba Law Reform Commission in its criticism of similar 
provisions already in effect under the Income Tax Act:388 

As is often the case, however, documents in the possession of the 
client, his accountant, or some other party may also be subject to 
solicitor-client privilege .... Presumably, then, while privileged 
documents in a lawyer's possession could be removed from his control, 
the same documents in the hands of the client could be withheld from 
department officials by virtue of the common-law doctrine of privilege. 
This interpretation of the law clearly points out that if a statutory 
mechanism for the invocation of solicitor-client privilege is to be 
employed, it must be comprehensive and apply to all documents, 
regardless of their location.389 

We concur with this position. 

,342. Second, the procedure does not recognize the legitimate 
interest counsel have in examining the documents before presenting 
their cases before the judge. While the judge has the explicit duty to 
inspect the relevant documents, there is no statutory power given 
under the 1978 amendments to either counsel to 'do so. Although 
counsel for the solicitor might be presumed to know the nature of 
these documents, it would be expected that the Crown would be 
ignorant of them unless given a right of access. Indeed, counsel for 
the solicitor might well wish to examine the sealed package himself 
for the purpose of preparation. It would appear useful, therefore, to 
give counsel for both parties statutory rights of access to the 
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documents, with certain stipulations to ensure that Crown counsel 
would not benefit from this access were the judge to find the 
documents protected. Two stipulations seem appropriate. First, 
Crown counsel on the application should be precluded from further 
participation in the investigation or prosecution of the matter to 
which the application relates. Second, he should be under a duty not 
to disclose the contents of the sealed package. 

D. Searches of the Press and Other Media 

RECOMMENDATION 

41. The press should have no special protections against 
unreasonable search and seizure, other than those conferred by the 
Charter and by these recommendations. 

343. The Canadian Charter of Rights and Freedoms recognizes 
"freedom of the press and other media of communication" as a 
fundamental freedom existing in Canada. 390 Does this give the press 
any special protection against the exercise of searc.h and seizure 
powers by the police? This question has been addressed in recent 
case-law both in Canada and in the United States. The case-law has 
been specifically focused. It does not suggest that an institution of the 
press deserves any measure of added protection when it is itself a 
suspected party in an offence. Rather, the debate has been concerned 
with the vulnerability of the institution when it is nnt a suspected 
party, but merely a holder of relevant things or information. For 
example, a reporter or photographer may have recorded events of an 
allegedly criminal nature. Should the police be entitled to obtain a 
warrant to search for and seize such a record in the normal way? 

344. An exhaustive consideration of the question appears in the 
various judgments in Zurcher v. Stanford Daily, in which the United 
States Supreme Court held that a warrant issued to search the 
premises of a campus newspaper was constitutionally valid.391 The 
dangers the minority identified with the use of search powers 
included the unconfined examination of files unrelated to the specific 
investigation and unnecessary disclosure of confidt!ntial sources. 
This prospect of random search was rejected by the majority, which 
relied instead on case-law which insisted "that the courts apply the 
warrant requirements with particular exactitude" when freedom of 
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the press was threatened. Since the warrant in the Zurcher case itself 
complied with these requirements, it was found to be valid. However, 
following the Supreme Court decision, legislation was enacted 
restricting powers to search and seize materials in the possession of 
journalists.392 . 

345. A similar policy of imposing the general safeguards with 
greater strictness underlies the decision of the British Columbia 
Supreme Court in the Pacific Press Ltd. case. The result, however, 
was the opposite: the warrant to search newspaper offices was 
invalidated on the basis that sufficient grounds had not been 
presented to the issuing justice. Nemetz C.J.B.C., after canvassing 
British and American authorities, stated: 

Where, then, does the matter stand in Canada? Counsel for the 
petitioner submits that Parliament has accorded the free press a special 
place under the Canadian Bill of Rights. Accordingly, he argues, ss. 1 (f) 
and 2, must be taken into consideration and weighed by the Justice of 
the Peace before he exercises his judicial discretion to grant the 
issuance of a search warrant against an organ of the free press of this 
country. Afortiori, he says, this fact is to be weighed in cases where the 
premises of the newspaper are not the premises of those persons 
accused of the crime. I agree with this submission.393 

346. The situation, as indicated in the passage above, is really a 
sub-category of the general dilemma regarding searches of 
unsuspected third parties. It was argued earlier that protection of 
these parties is appropriate upon execution of a warrant rather than 
its issuance. 394 However, some jurisprudence has recognized that the 
journalist plays a role in society that differentiates him from other 
unsuspected parties.395 For example, the British test for compelling 
the use of a journalist's film as evidence in court is higher than a 
simple "relevance" test. Rather, the film has to "have a direct and 
important place" in the determination of the issues before the 
court. 396 

347. Canadian law has been equivocal in its protection of 
journalists. The most relevant decisions on press privilege have 
concerned the power of a court to compel a reporter to disclose his 
sources while testifying in a civil discovery. In Reid. v. Telegram 
Publishing Co. Ltd. and Area, the Ontario High Court held that the 
reporter could not be so compelled. 397 In McConachy v. Times 
Publishers Ltd., the British Columbia Court of Appeal held that he 
could. 398 These cases are only tangentially relevant to the problem 
involving search and seizure, but it is significant that in Pacific Press 
Ltd., the British Columbia Supreme Court did not cite the 

259 



. ---.. 

I 

I 

- -- --- - ~-----------------~----

McConachy case, preferring protective British and American 
authority on point. 

348. It is fair to say that each time a court is presented with an 
~tte~p~ by the State to ac~uire information from an unco-operative 
mstItutIOn of the press, It must balance competing interests of 
considerable importance. For our part, we would strike that balance 
by according the press the same protections we have accorded other 
unsuspected parties. Our Recommendation 38 would oblige the 
police, at the outset of their search, to request that the specified 
objects of seizure be produced; only if this request were met with a 
refu~al, ~r if there were reasonable grounds to believe that the delay 
entailed m a request would result in the loss or destruction of the 
objects of seizure, would the police be authorized to execute their 
warrant in the usual manner. That protection, coupled with the 
"particular exactitude" which the issuing justices and reviewing 
courts. can b~ expected to exercise, should provide adequate 
protectIOn agamst unreasonable search and seizure for the press and 
other media of communication. 

II. Surreptitious Intrusions 

RECOMMENDATION 

42. Modifying search and seizure procedures to accommodate 
surreptitious police intrusions would result in serious sacrifices of the 
protective features of these procedures. Absent compelling evidence of 
the need for such sacrifices, the modifications should not be made in the 
context of criminal or crime-related investigations. 

349. The issue of police powers to perform intrusions 
surreptitiously has been brought into public attention in recent years 
by a number of disclosures concerning police activities in Canada. 
These activities have been scrutinized in both the Keable Report 
which examined certain incidents involving federal, provincial and 
municip~l police in Quebec,399 and the McDonald Report, which 
looked mto matters concerning the R.C.M.P.400 Both reports 
recommended that the Law Reform Commission of Canada address 
certain key issues respecting police powers.401 We agree that the 
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issue of surreptitious searches and seizures in crime-related 
investigations is a critical one and have approached it in two stages. 
First, looking at statutory and common law, we perceive that, with 
one doubtful exception, these activities are not legally authorized at 
present. Second, after weighing the benefits and dangers of powers to 
conduct such activities, we conclude that the interests of criminal law 
enforcement do not justify enacting these powers. 

A. The Present Law 

350. By surreptitious intrusions we are referring mainly to what 
police officials frequently call "intelligence probes". The objective of 
such exercises is to recover information from the place entered 
without alerting the individual concerned co the investigation. 
Achieving this objective, as in the case of interception of 
communications under section 178.1 of the Criminal Code, depends 
in large part on the intrusion itself remaining invisible. However, we 
also must take into account activities in which the intrusion itself is 
visible but the police role in it is not. An example of a search and 
seizure activity of this kind was "Operation Bricole", which was 
discussed in the Keable Report. An expressed objective of this 
clandestine police operation was to be "disruptive", by planting 
suspicion in the organization searched that another organization was 
responsible for the evident intrusion upon its premises.402 

351. Police views as to the lawfulness of these activities have 
themselves varied. The illegality of "Operation Bricole" was 
conceded in internal police documents. 403 Information presented to 
the McDonald Commission by the R.C.M.P., on the other hand, 
indicated that "intelligence probes" have been carried out by a 
number of divisions on the assumption that they were legally 
acceptable.404 At the Commission's hearings, however, the force 
conceded that at present the law is less than clear.405 The McDonald 
Commission's own view was that surreptitious entries were unlawful 
with the possible exception of searches conducted under narcotics 
and drugs legislation. Although this view has been challenged in a 
memorandum issued to the public by the Department of Justice,406 we 
generally concur with the McDonald Commission in this regard. 

352. The McDonald Commission's reasoning was that, given 
the trespasses entailed in such entries, the police require a specific 
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common law or statutory power to perform them lawfully. Our own 
research indicates that no common law power to' enter and make 
surreptitious observations has been recognized in reported Canadian 
case-law. In fact, certain remarks of McRuer J. in the Bell Telephone 
case, in which a search warrant to enter premises and observe 
telephonic communications was invalidated, stand against the 
existence of such a power: 

As there is no common law authority for what is sought to be done in 
this case, the authority must be found in the relevant statute.407 

Proponents of common law powers to perform intelligence probes 
essentially base their arguments on the possibility that the common 
law could develop in such a way as to accommodate such a power. 
But this position, while founded on references to expanded police 
powers in some landmark Canadian and English cases, 408 becomes 
tenuous in the face of recent Canadian jUdgments more relevant to 
the power at issue. 

353. Perhaps the most relevant case on point is Colet,409 in 
which the Supreme Court of Canada ruled that a statutory power to 
seize firearms did not carry with it a right of entry upon, or search of, 
private premises. The case does not afford an exact parallel; in Colet, 
the police activity occurring after entry (seizure of firearms) was 
authorized in the Criminal Code, whereas surreptitious observation is 
not recognized in any federal statute. However, the argument may be 
put on an a fortiori basis: if no implied entry power exists for an 
activity sanctioned in legislation, how can it exist for an activity not 
sanctioned in legislation? 

354. Another analogous problem is that of making surreptitious 
entries in order to conduct electronic surveillance as permitted under 
section 178.1 of the Code. The absence of any power of entry for such 
objectives was noted in Dass: 

Crown counsel argues that the authority to install carries with it, by 
implication, the authority to enter premises by force or by stealth in 
order to implant the device .... 
.. , I see nothing in the Criminal Code which gives a Judge the power 
to authorize or condone illegal entry. Crown counsel points to 
s. 178, 13 (2)(d) , which appears to enable the Judge to impose terms and 
conditions which he considers advisable in the public interest. In my 
view, that provision was not intended as a mechanism to have the 
Courts authorize illegal acts.410 

A contrary view was expressed by the United States Supreme Court 
in the Dalia case, in which it was held that it was lawful to perform a 
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surreptitious entry to install a listening device. The majority of the 
Court reasoned that such a power of entry was necessary to carry out 
the purpose of the electronic surveillance legislation at issue. 411 

355. We conclude that no strong basis exists for a common law 
authority in Canada to make surreptitious entries in order to acquire 
information. This leaves open the possibility that such authority 
could be conferred by statute. The only possible sources of statutory 
authority relevant to the area of crime-related searches and seizures 
are paragraph lO(l)(c) of the Narcotic Control Act and paragraph 
37(1)(c) of the Food and Drugs Act, which provide that a peace 
officer "may ... seize and take away" narcotics or drugs and other 
relevant objects found in places searched under the relevant regimes. 

356. These powers of search (whether with writs, or warrants, 
or, in the case of non-residential premises, without documentary 
authority) are worded so as to give the officer apparent discretion to 
seize certain objects. They may not require him to seize them if he 
finds them. In this respect, these powers serve as an obvious contrast 
with warrants in Form 5 of the Criminal Code, under which an officer 
is "required" to enter specified premises, search for specified objects 
and bring them to a justice. The argument that these powers permit 
surreptitious intrusions essentially boils down to the contention that 
an officer can enter the place under investigation, attempt to locate 
evidence of illegal activity, record it or obtain samples and leave 
without disturbing the status quo. On the other hand, the statutory 
provisions for both writs of assistance and warrants provide that such 
instruments are to be issued to "search for narcotics". Accordingly, 
where the efforts of the peace officer are directed to searching for 
information about narcotics rather than the narcotics themselves, it 
could be argued that the practice falls outside the intent of the present 
provisions. Moreover, the exact relationship between secret searches 
and existing requirements for announcement prior to entry remains 
problematica1.412 

357. At any rate, it is apparent that if any power exists to 
perform a surreptitious entry in narcotics and drugs investigations, it 
is a relatively limited one. The power requested by the R.C.M.P. is 
much wider: rather than a search power triggered by "reasonable 
grounds to believe", discussion has focused on a power to intrude so 
as to know with certainty whether evidence or contraband is present 
in a particular premise. 413 Given the expansive nature of this 
demand and the dispute concerning the scope of activity permissible 
under existing law, it is important that the matter be clarified. If no 
power to make surreptitious intelligence probes is justifiable, the 
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practice should be precluded by legal rules. Ifit is decided to institute 
such a power, then it should be carefully and precisely set out in 
legislation. 

B. Should Surreptitious Intrusions Be Authorized? 

358. There are actually two questions at issue in the discussion 
of possible laws to deal with surreptitious intrusions. First, how could 
such intrusions be authorized for criminal investigations? Secondly, 
should such intrusions be authorized for these purposes? We believe 
that it is important to address the questions in this order, for knowing 
the nature of the potential authorization procedure helps to put the 
second question in context. 

(1) Alternative Modes of Authorization 

359. The McDonald Commission did not answer either of these 
questions directly. However, it did recommend a regime for 
authorizing surreptitious entries, along with other intrusive opera
tions, in connection with security intelligence. This regime follows a 
mode of authorization quite similar to that set out in section 178.1 of 
the Criminal Code. 414 Certain remarks in the Report seem to imply 
that this mode is more suitable for surreptitious entries in criminal 
investigations than traditional search warrant provisions. Specific
ally, the Report found that justices of the peace, even those 
unconnected with the R.C.M.P., would not be qualified to issue the 
"warrants" that would authorize such entries for security purposes. 
Accordingly, it was proposed that security intelligence "warrants,j be 
issued by Federal Court judges.415 Although it is not entirely clear 
from the proposed regime whether ajudge could authorize more than 
one entry per application, the existence of certain features, such as a 
180-day maximum period during which the authorization would 
remain in force, suggests that the "warrant" could be used for more 
than one entry.416 We find this an alarming prospect. 

360. Each surreptitious entry entails a distinct intrusion. This 
differentiates the matter from, say, electronic surveillance, in which 
the intrusion - access to conversations - is by its nature 
continuous. Once this distinction is accepted 9 it becomes difficult to 
conceive of the need for a power to make a sequence of entries under 
one authorization document. Such discretion utterly contradicts the 
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"particularity" feature~ of the c?nventional search ;;.arra~t 
procedure.417 Indeed, given the mamfest character of the IntellI
gence probe" as a search, the threshold question is W?y ~roposals for 
its authorization must fix on special modes of authOrIZatIOn at all, be 
they given the "warrant" label or not. \Ve sugg.est, rather, that the 
starting point for discussion must be the conventIonal search warrant 
procedure. 

361. The McDonald Report's preference for a Federal Court 
judge really begs the question. The:e is no reaso~ ~~ ?rin~iple w~Y 
high-level judges could not be aSSIgned responsIbilItIes In certaIn 
cases if departures from conventional warrant procedures were 
determined to be necessary. But what departures are necessary? The 
McDonald Report includes a number of comme~~s re~ardi~g the 
inappropriateness of search warrants for. s~lrr~ptItIOus I~tellIgence 
probes. These comments focus on thre~ I.ImltatIons perceIved to be 
characteristic of traditional warrant prOVISIOns: (1) no offence may be 
identifiable at the point in time at which the police wis~, to c?~du~t 
the entry (2) search warrants are not obtainable on mere SuspICIOn , 

, 418 h and (3) the procedures are not secret enough. T ese reasons 
demand analysis. 

362. That no offence may be identifiable at the relevant point in 
time is a problem cited in the context of security operations ~nd ~ay 
be confined to that context. The cases cited in the Report In whIch 
surreptitious entry might be used in criminal .investigation a~pear to 
focus on specific offences: drug or narcotIcs manufactunng and 
"white collar crimes". We attach considerable importance to the 
requirement that intrusive criminal investigations be ~ir~cted to 
specific offences' this rule flows directly from the prInCiple that 
makes criminall~w enforcement "responsive" .419 No other criminal 
law power allows intrusion without identification of an. offence. In 
fact no recommendation in the McDonald Report Itself would 
rem~ve this requirement from any exceptional power granted for 
purposes of criminal investigation. We cannot accept a \ ~parture 
from search warrant requirements in this respect. 

363. With respect to the grounds for authorizati.on, it is indeed 
a fundamental rule that search warrants cannot be granted on the 
basis of mere "suspicion". Indeed, it was the fear that warrants would 
be issued on such a tenuous basis that prompted early common law 
advocates such as' Coke to maintain their opposition t? the 
recognition of warrants. When this opposition was overcome, It was 
with the assurance that warrants would issue only on "probable 
cause".420 This standard has evolved over time into the "reasonable 
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grounds" test recognized in all Canadian crime-related warrant 
provisions. It seems fair to say that insofar as crime-related 
procedures would permit the authorization of searches on the basis of 
applications that fall below this standard, they would derogate from 
one of the essential elements in warrant procedure. 

364. What is there about intelligence probes, though, that 
makes compliance with a "reasonable grounds to believe" test 
impossible? The McDonald Report contains the following observa
tion: 

Surreptitious entry was considered to be justified when the purpose of 
the entry was to secure information or to confirm that an offence was in 
the planning stage, or was being or about to be committed, even though 
a search warrant could not be obtained because there were not 
reasonable and probable grounds of belief, as required by section 443 of 
the Criminal Code. In addition, or; some occasions where a search 
warrant might well have been obta.ined, surreptitious entry without 
warrant was used because the police needed to ensure, before formal 
entry and seizure under a search warrant, that the activity under 
surveillance had reached a stage that the evidence found upon the 
search would be in su.ch a form as to support a successful 
prosecution. 421 

Of the two types of situations contemplated here, it would seem that 
the second, in which a warrant "might well" be obtained, presents the 
distinct possibility of compliance with a "reasonable grounds" test. It 
is the first, in which confirmation of the occurrence of an offence is 
required, that represents the more serious departure from the 
traditional warrant protections. 

365. It is to be noted, however, that the warrant envisaged here 
is that created by section 443 of the Criminal Code, which is 
restricted to the seizure of "things". If, as recommended earlier in 
this paper, search powers applied with respect to "information", then 
a warrant might be obtained in this first type of situation.422 This 
would depend on whether or not there were indeed "reasonable 
grounds to believe" that a particular offence had been initiated and 
that particular information, which would provide evidence with 
respect to that offence, was present on the premises. Absent such 
grounds, we again hesitate to authorize any intrusive activity. To 
permit exploratory entries to ascertain whether such grounds exist is 
to render protection against unjustified intrusion extremely tenuous. 

366. Assuming requirements for a valid search warrant to be 
met, however, the question arises as to the practicability of using a 
warrant, given the visibility features associated with it. For one thing, 
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the availability of application documents is a substantial issue, 
particularly in the light of the Supreme Court of Canada decision in 
"N!ac]ntyre.423 Secrecy problems also extend to the execution of 
searches. In this Working Paper, we have made recommendations 
covering announcement of entry, provision of certain documents to 
the individual concerned, and allowing the occupant to witness a 
search of his premises.424 It is obvious that these rules would have to 
be modified if surreptitious intrusions were to be effective under a 
search warrant regime. Although such modifications would severely 
compromise the degree of protection associated with warrant 
procedure, they would still leave this mode of procedure a preferable 
safeguard against undue intrusion to that represented by the 
surveillance model, if only because the scope of authorized intrusion 
would remain more limited. The question thus becomes whether such 
modifications should be introduced into crime-related legislation. 

(2) Conclusion 

367. The claim for exceptional proVIsIOns to facilitate 
surreptitious entries rests largely on police representations that such 
entries are necessary. The McDonald Report, while refraining from 
making a recommendation in this respect, observed: 

In a brief to us concerning surreptitious entries the R.C.M.P. has made 
a strong case that this is a desirable, and often an essential, investigative 
technique when the manufacture of illicit drugs and alcohol comes 
under the scrutiny of resourceful investigators. Eventually a time cC'lY.es 
when members employed on lengthy, difficult investigations, many 
involving great personal danger, are faced with the problem of having to 
know with certainty whether an illicit drug laboratory or still is secreted 
in a place, if the laboratory or still is producing or is in the development 
stage, if a cache of drugs or alcohol is in a place, or if quantities of illicit 
drugs or spirits are being removed from a cache bit by bit for trafficking 
purposes. The Force considers that it is extremely difficult, without the 
power to search in circumstances when a search warrant cannot now be 
obtained, to detect the existence of clandestine drug laboratories. The 
R.C.M.P. also asserts that surreptitious entry is a valuable tool 
generally in the fight against "white collar" crime. This latter assertion, 
however, has not been substantiated before US. 425 

368. It is difficult to evaluate claims about the utility of 
"intelligence probes", given the present state of empirical data. For 
understandable reasons, the R.C.M.P. have been reluctant to release 
information that might endanger the success of some of their 
investigations. On the other hand, even from publicly presented 

267 

o 



-~ -, ---,,--.....,.-~~~---- ~~--~ -~ -
~ 

--

I submissions, it is apparent that the use of the practice has varied 
widely from division to division. Indeed, in conjunction with the 
inquiry of the McDonald Commission, the Force itself had difficulty 
ascertaining and depicting the extent to which intelligence probes 
were used in practice.426 The specific examples cited in the Report 
often give little indication of the seriousness of the offences involved 
or the availability of alternative techniqu~s of investigation. In "K" 
Division in Alberta the technique was reported to have been used 
predominantly with respect to stolen property offences,427 which fall 
outside the drug, alcohol and white collar crime investigations cited 
by the Force in its arguments for the necessity of the practice. 

369. These observations call attention to a serious danger 
entailed in surreptitious entries: the problems of accountability that 
develop as the exercise of power loses its visibility. Such a probl~m 
has arisen in connection with electronic surveillance under sectIon 
178.1 of the Criminal Code, which includes reporting provisions 
expressly enacted to enable Parliamentary review of the interception 
of communications. 428 Particularly in terms of the figures for 
convictions obtained, an important set of facts for determining the 
success or usefulness of the interceptions, Commission research has 
indicated that the datum produced is essentially meaningless. This 
condition has been attributed in large part to the time required to 
process cases, and to ambiguities resulting from matching complex 
investigative facts to the reporting req~irements.429 

370. Beyond the problems with accountability in this general 
sense, surreptitious powers thwart accountability for particul~r 
actions. Once again, the confidentiality features of electrOnIc 
surveillance legislation are illustrative. Notification tv an individual 
affected that he has been subjected to electronic surveillance may be 

430 E 'f delayed for anywhere from ninety days to three years. ven I 
evidence obtained from the interception is brought to trial, the 
materials used to obtain authorization are inaccessible except in 
manifest circumstances of fraud or wilful non-disclosure. 431 The 
effect of such restrictions is to restrict accountability almost 
exclusively to the judge authorizing the intrusion and the Crown and 
police officials supervising it. To permit a trend towards su~h a 
condition in search and seizure law would severely compromIse a 
basic characteristic associated with these powers since their 
introduction three centuries ago: their visibility to the individuals 
affected. 

371. Some of our recommendations in this paper account for 
modern technological developments such as the use of photographs 
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and computers that allow the acquisition and storage of information 
about individuals to become less visible. 432 These developments do not 
diminish the justifiability of visibility features in search and seizure 
law. On the contrary, they make it even more critical that the law itself 
ensure that police powers are exercised in a visible manner. Aside 
from the possibility of intrusions being undertaken on insufficient 
grounds, authorization to conduct intelligence probes in criminal in
vestigations heightens the risk of particular intrusions being conducted 
for purposes outside those ostensibly covered by the enabling legisla
tion. Of particular concern are instances such as Operations "Bricole" 
and "Ham", two projects carried out by the R.C.M.P. in Quebec to 
obtain information about political activities. 433 

372. The policy considerations outlined above may be aug
mented by the constitutional issue raised by section 8 of the 
Canadian Charter of Rights and Freedoms, which affords security 
against "unreasonable search and seizure". Remarks in American 
case-law indicate surreptitiously conducted searches violate the 
similarly worded standard contained in the Fourth Amendment. In 
GOltled v. United States, a case involving a warrantless entry, the 
United States Supreme Court observed: 

Whether entrance to the home or office of a person suspected of crime 
be obtained by a representative of any branch or subdivision of the 
Government of the United States by stealth, or through social 
acquaintance, or in the guise of a business call, and whether the owner 
be present or not when he enters, any search and seizure subsequently 
and secretly made in his absence, falls within the scope of the 
prohibition of the Fourth Amendment.. .. 434 

The apparent generality of these remarks, however, must now be 
considered to be confined by the Dalia case. Upholding the power to 
make covert entries to install an electronic bug, the Court held that 
such entries "are constitutional in some circumstances, at least if they 
are made pursuant to a warrant". 435 

373. Whether or not surreptitious searches with warrant might 
be found to be constitutional by a Canadian court, we conclude that no 
power to conduct surreptitious entries should be provided in our 
proposed regime. Recent years have seen the introduction of electro
nic surveillance legislation in Canada and propo~als for mail-opening 
powers in the conduct of certain crime-related investigations.436 Like 
these powers, powers to perform intelligence probes encroach on 
privacy interests in new ways that make it critical that they be intro
duced only when convincing proof of their necessity has been made. 
Absent such proof, we do not recommend the institution of powers to 
make surreptitious intrusions. 
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CHAPTER NINE 

Special Provisions under Present Law 

374. The discussion in Chapter Two outlined the historical 
background and distinguishing features of crime-related search and 
seizure provisions under present law. We have incorporated many of 
these provisions in whole or in part within our previous 
recommendations. Indeed, our proposed regime completely sub
sumes present powers of search and seizure following arrest, in cases 
of consent and under section 443 warrants. There remain, however, 
many of the special powers directed towards particular problems. In 
discllssing the continuing viability of each special provision, both the 
individual hallmarks and historical origins become relevant. As far as 
the former are concerned, it is useful to consider whether the 
justifications or procedures peculiar to the special provision under 
present law have been accommodated by the scheme of general rules 
developed in the previous Chapters. To the extent that accommoda
tion has been made, the special provision is simply redundant. 
Insofar as the provision would represent a departure from the 
proposed rules, however, the more substantial question of the 
justifiability for the departure must be addressed. 

I. Writs of Assistance 

RECOMMENDATION 

43. The writs of assistance under the Narcotic Control Act, Food 
and Drugs Act, Customs Act and Excise Act should be abolished. 
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375. Our recommendation to abolish the writ of assistance is 
based on an examination of its history, its present use and its juridical 
character. Because contemporary discussions about retention of the 
writ often are based on misconceptions about these topics, we put 
them in their proper perspective in Part One of this paper. 437 We 
believe that when the issues are examined in the light of our other 
recommendations, abolition of the writ would reflect both sound 
analysis and balanced policy. 

376. Throughout Part Two of this Working Paper, we have 
taken the position that non-consensual warrantless entry into 
privately occupied places to perform searches and seizures should 
only be authorized when human life or safety is in jeopardy. This 
position is based on both principled and pragmatic considerations -
the individual's strong interest in maintaining the inviolability of his 
private domain against unjustified intrusions, and the danger that 
broader exceptions to the warrant requirement in this regard make 
the requirement itself meaningless. The writ of assistance represents 
a serious derogation from the procedural norms that characterize the 
warrant - it is neither granted ')udiciaUy" nor with respect to any 
"particular" intrusion. We believe that these departures cannot be 
justified by the claims made by defenders of the writ in support of its 
retention. 

377. Our concern is enhanced by the security against 
unreasonable search and seizure effected by section 8 of the 
Canadian eharter of Rights and Freedoms. It is not irrelevant that 
the immediate concern prompting the American Fourth Amendment 
was precisely prohibition of discretionary writ searches to which 
Americans had been subject as British colonials.438 Although the 
"warrant clause" of the Fourth Amendment is not reproduced in 
section 8 of the Charter, it is arguable that the writ may be impugned 
by the basic standard of "reasonableness" which the Canadian 
section has incorporated. Due to the impossibility of exercising 
judicial discretion in granting writs under existing legislation, it could 
be found that the provisions for their issuance violate the standard of 
"reasonableness" recognized in the Charter. While the power to 
perform an entry under authority of a writ is circumscribed by a 
"reasonable grounds" test under the Narcotic Control Act and Food 
and Drugs Act, we believe that meaningful compliance with this 
standard can best be ensured by ajudicial officer, adjudicating before 
the event upon a sworn information. While this position, which 
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conforms to the American approach, may not be found by Canadian 
courts to be absolutely required by section 8, we believe that it would 
give valuable force to the constitutional rule. Moreover, we note that 
under section 139 of the Customs Act439 and section 72 of the Excise 
Act,440 reasonable grounds are not a prerequisite to entry. 

378. Defenders of the writ of assistance point to the 
administrative safeguards the R.C.M.P. have built into their 
operational guidelines regarding use of the writ. In instances of 
narcotics and drugs these guidelines have required officers to use a 
writ only in important investigations in which a search warrant could 
be obtained, but where the immediate search of a dwelling-house was 
required for the successful conclusion of the case.441 The ex post 
facto reporting requirements set out in the guidelines are thorough. 
Indeed we used them as a model for the reports proposed by 
Recommendation 37 for warrantless seizures. 442 The examples of 
these reports shown to our researchers in the course of our writ 
survey portrayed accounts of searches undertaken on grounds of 
belief that, if sworn before a justice before the intrusion were 
commenced, would generally have been sufficient to justify issuance 
of a search warrant. 

379. These circumstances still leave a major gap, however, 
between the administrative guidelines informing writ use and the 
protections associated with the warrant. For one thing, since the 
reasons for the search with writ are recounted after the fact, they may 
be enhanced by information acquired during the search. This 
possibility derogates from the requirement of "proofs beforehand", 
which Hale built into the archetypal warrant for stolen goods and 
which have remained characteristic of warrant procedure ever 
since.443 Perhaps more importantly, the guidelines currently used by 
the R.C.M.P. are merely internal procedures and hence have no legal 
force. While we do not discount the regulatory value of 
administrative controls, we believe that the individual is entitled to 
safeguards with legal status when significant intrusions such as entry 
upon privately occupied places are at stake. In this regard, it is 
relevant to note that the internal R.C.M.P. safeguards are at least in 
part a response to the controversy regarding retention of the writs. 
This response is a sensitive and commendable one, but it does not 
offer the fixed protection of the law. 

380. In arguing for retention of the writ, officials have indicated 
a willingness to impose new safeguards on the writ,444 including 
investing the issuance procedure with '1udicial discretion". This 
concession may have been offered with the intention of meeting the 
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I objections articulated by Federal Court judges required to issue the 
writ under existing law. The new features of "judicial discretion" that 
have been offered, howevpr, have been limited. For example, a set of 
proposals advanced by the feQ~ral Minister of Justice in 1978 would 
have provided that a judge det'!rmine whether issuance of the writ 
would be "in the best interests of justice" in the area served by the 
R.C.M.P. officer named in the application, and whether the member 
had a statutorily prescribed amount of law enforcement 
experience.445 Rather than giving a judge the task of case-by-case 
adjudication characteristic of judicial discretion, these proposals 
present him with a mandate only to tabulate the officer's years of 
service and assess local law enforcement needs. While limitations on 
the duration and area of operation of the writ would differentiate the 
consequences of issuance from the broader powers lamented in 
Jackett P. 's judgment in Re Writs of Assistance, we wonder whether 
judges would be persuaded that they had much more discretion to 
refuse an application under such proposed schemes than under the 
existing ones.446 

381. In some part, the arguments in favour of retention fix on 
assertions as to the effectiveness and careful use of the writ as an 
enforcement tool. High "hit" ratios have been cited as proof that the 
writ is not used for "fishing expeditions" .447 Empirical evidence from 
our writ survey gives qualified support to these contentions.448 The 
use of the writ was usually reported to result in seizures, frequently of 
the specified contraband identified as the original object of search. 
Such figures, however, tell only a partial story. They do not prove 
that searches performed with writs would not have been equally 
effective if another form of authority, such as a warrant or power 
incidental to arrest, had been used instead. 

382. Defenders of the writ point to the peculiar difficulties 
experienced by narcotic and drug investigators, in particular the 
frequent need for speedy authorization.449 Our empirical survey of 
writ use did reveal that "urgency" factors were the primary reason 
cited by officers for choosing a writ as the mode of authorization in 
narcotic and drug searches as opposed to a warrant. However, the 
patterns of writ use show us that other options such as the use of the 
power of search incidental to arrest would frequently have sufficed to 
authorize the intrusions at issue.45o We perceive that this power, 
along with those flowing from our search warrant recommendations, 
afford wide latitude to narcotic and drug investigators. 451 Insofar as 
the perceived impracticability of warrants may be attributable to the 
delay inherent in documentary procedures, we believe that the 
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telephonic warrant procedure proposed in Recommendation 19 offers 
a sound and practicable alternative. 452 

383. Defenders of the writ also argue that the instrument is 
necessary to police serious drug offences. Particular reference is 
made to those involving "trafficking". 453 However, the narcotic and 
drug searches with writs reported in our survey do not entirely 
support this argument. In fact, searches appeared slightly more likely 
to be carried out with respect to simple possession than trafficking 
offences. While some of the drugs targeted in the possession cases 
may be viewed as "hard" (e.g., heroin), these figures suggest that the 
writ is more frequently used to capture the user than the trafficker. 454 

384. Even if powers of search under writs of assistance should 
ultimately be determined to be constitutionally valid in Canada, we 
believe that the retention of these instruments cannot bejustified. We 
agree in this respect with the Australian Law Reform Commission, 
which, referring to writs as "general search warrants", concluded: 

The power to search and seize is undoubtedly a very necessary one for 
police to have. It has great destructive potential so far as the right to 
privacy and civil liberties generally are concerned. The power must 
therefore be capable of justification on every single occasion on which it 
is used. On this view, the continued existence of general search 
warrants cannot be countenanced. In the Commission's view such 
provisions should long ago have disappeared from the Commonwealth 
and Territorial statute books. We recommend that their demise be 
delayed no longer. 455 

Similarly, we would urge that the demise of Canadian writs of 
assistance be delayed no longer. 

II. Other Special Powers 

RECOMMENDATION 

44. The following special provisions should be abolished: 

(a) bawdy- and gaming-house powers - section 181 of the 
Criminal Code; 

(b) warrants for women in bawdy-houses - section 182 of the 
Criminal Code; 
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seizure, it is perhaps most readily ascertained in the context of 
warrant issuance. This is largely due to the documentary ~·.ature of the 
procedure, which facilitates examination and evaluation. Accord
ingly, as part of our research programme, we examined practices of 
search warrant issuance over four-month periods in seven Canadian 
cities: Edmonton, Fredericton, Montreal, Saint John, Toronto, 
Winnipeg and Vancouver. The warrants covered by the survey only 
included those which could be issued by a magistrate or justice of the 
peace; hence, the survey was not designed to capture warrants issued 
pursuant to sections 160 and 281.3. Part of our purpose was to obtain 
a reliable assessment of the legality of search warrants issued in these 
cities. Accordingly, we assembled a panel of Canadian judges from 
superior and appellate courts w evaluate a stratified random sample 
of the application documents (informations or reports in writing) and 
warrants captured in our survey. Detailed results of these evaluations 
are presented elsewhere,262 but the conclusion may be stated in 
simple terms: there is a clear gap between the legal rules for issuing 
and obtaining search warrants and the daily realities of practice. 

213. The judicial panel rated 39.4% of the warrants included in 
their sample as validly issued, and 58.9% as invalidly issued, leaving 
1.7% which could not be conclusively rated due to obscured or 
incomplete documentation.263 The judicial panel found that fatal 
defects were most likely to occur in section 443 and Narcotic Control 
Act and Food and Drugs Act warrant documents. Only in the case of 
warrants issued under section 181 of the Criminal Code, the 
requirements of which are noticeably more lenient, did the valid 
warrants exceed the invalid ones. 

214. What went wrong? The bases upon which the invalid 
warrants were found to be inadequate were usually more than formal. 
In fact, figures for both the written applications (informations or 
reports) and the warrants themselves were quite positi.ve in terms of 
formal tests: of those which could be conclusively evaluated, 85.5% 
of the applications and 73.5% of the warrants were judged to be 
formally correct. 264 The formal deficiencies that did appear tended to 
be in Narcotic Control Act and Food and Drugs Act warrants, and 
were fairly significant in character. While there were some purely 
clerical errors, such as the inadvertent omission of a justice's' 
signature, there were also consistent failures on the part of certain 
police forces to adhere to existing statutory requirements. For 
example, Narcotic Control Act and Food and Drugs Act provisions 
requiring that the executing officer be named in the warrant were 
frequently ignored both in Winnipeg and in Montreal. 
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215. The results turned more negative when probative and 
substantive tests were applied. In the case of section 443 and 
Narcotic Control Act and Food and Drugs Act warrants, the critical 
probative test is the presentation of reasonable grounds to believe -
a test that basically ensures the "judiciality" of warrant issuance.265 

In 67.8% of the warrant applications conclusively evaluated, the 
judicial panel found the test satisfied; in 32.2%, it did not. If this bare 
maintenance of a 2: 1 "judiciality" ratio is somewhat distressing, even 
worse is the statistical breakdown relating to the sub8tantive 
requirements. These requirements, which largely maintain the 
"particularity" protections of the warrant,266 identify the search by 
items to be seized, premises to be searched, and offences alleged. 
Only 53.8% of the conclusively evaluated applications were found to 
comply with legal standards in this respect; the corresponding figure 
for the warrants was 48.7%. 

216. The general failure of the warrant documents to adhere to 
legal standards does not mean that most searches carried out under 
the warrants could not have been legally authorized. The fact that 
61.6% of the executed warrants reported in the cross-country survey 
resulted in a seizure of the item or type of item specified in the 
warrant supports the inference that in many cases the police officers 
concerned had an adequate factual basis for their initiative to 
search.267 Indeed, an analysis of the documents in the judicial panel 
sample shows no decisive relationship between the legality of the 
search and the eventual seizure of the specified item.268 This argues 
against the possibility that the widespread illegality of thl;! warrants is 
attributable to police decisions to search in inappropriate cases. 
Rather, the indication -is that the problem resides with adherence to 
procedures. In other words, the necessary factual basis for a search 
may well exist, but the warrant is nonetheless being issued 
improperly. 

217. Perhaps the most striking aspect of the results was the 
evidence that adherence to warrant requirements was to a large 
extent a product of local practice. The best record was presented by 
the warrants received from Vancouver, 71% of which were issued 
validly; at the other end of the spectrum was Montreal with 17%. In 
between stood Toronto with 50%, Edmonton with 36% and Winnipeg 
with 27%.269 And these variations can be traced further to particular 
idiosyncrasies of local origin. For example, the low figures in 
Winnipeg and Edmonton are attributable in part to the inadequate 
narcotic and drug warrant forms that were in use in 1978. At least one 
office in Montreal had developed the practice of not requiring any 
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written elaboration of reasonable grounds to support the issuance of a 
warrant. 

218. This raises a significant issue: Why is it that the various 
cities have been left, in effect, to decide upon their own procedures? 
In a legal system under which rules of criminal procedure are 
purportedly fixed in federal legislation, why have standards become 
so varied and so relaxed? The first and obvious conclusion is that 
there is a lack of effective mechanisms to enforce the legal rules. This 
is unquestionably a serious problem; we address it in detail in 
Chapter Ten of this paper. In the meantime, we will point to some 
explanatory factors disclosed by our empirical research. 

219. One may discern in local improvisations some attempts to 
overcome deficiencies in existing legislation. For example, while 
section 443 requires that informations be in Form 1, this form as 
outlined in the Criminal Code itself does not satisfy the requirements 
of section 443. 270 Confronted with this dilemma, different cities 
developed different variations on Form 1; indeed, in Winnipeg and 
Montreal, different court offices in the same city were found to be 
using radically dissimilar forms. These forms in turn were often the 
basis upon which documents for applications under Narcotic Control 
Act and Food and Drugs Act legislation (which prescribes no form) 
were prepared. The fluctuation in validity rates between the various 
cities reflects to some extent the success of such improvisational 
ventures. 

220. There is a more profound factor that must be taken into 
account, however - the existence of differing local attitudes towards 
search warrant issuance. Despite the repeated reference in case-law 
to the zeal of the common law in preventing unjustified invasions of 
private rights, the warrant process has not uniformly been viewed as 
a judicial one. A recent report of a study of detective work in a 
jurisdiction near Toronto includes the following passage: 
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The detectives had developed longstanding relationships with particular 
Justices of the Peace and relied on their routine co-operation to ease 
their tasks. Thus, one detective said he regularly used two out of four 
possible Justices of the Peace available in his divisional area because he 
had a "good relationship" with them, which translated meant a 
"co-operative" relationship. Occasionally this co-operation went well 
beyond the point of signing warrants without question. On one 
occasion, two detectives went to five addresses, mainly for the purpose 
of locating a suspect. Anticipating resistance from th~ various 
occupants, they took along some unsigned search warrants and "left 
handed" them (signed aJ.P.'s name) as they went. These warrants were 

later logged in the divisional records, and the two Justices of the Peace 
whose names were used were subsequently contacted and their 
collaboration gained. In another situation the detectives arrived at an 
address to undertake a property search only to discover that the Justice 
of the Peace had dated the search warrant but had mistakenly not signed 
it. Commenting, "Just like the aId days, left-handing a warrant," one 
detective signed the name of the Justice of the Peace and proceeded to 
effect the search.271 

221. The more common apprehension, however, remains the 
SUsplcIOn that the justice treats search warrant issuance as a 
"formality".272 While obtaining a warrant. was by no means a 
formality in all of the cities surveyed, there were some instances in 
which the detail presented in the application to the issuer was so 
sketchy as to call into question whether the issuer really bothered to 
evaluate the documents he was given. In Montreal, for example, 
informations rarely included any elaborations of the officer's grounds 
for belief. In some cases, the applicant simply reported that 
reasonable grounds arose from inquiries conducted by the police. 
This sort of description gives an adjudicator no objective basis for 
making a judicial determination as to whether or not to issue a 
warrant. To simply concede to the police officer's assertion that he 
has the grounds for conducting a search is to render the warrant 
process close to meaningless. 

222. This is not to say that no issuers of warrants appreciate the 
significance of their function. Indeed, the survey discovered 
instances of local officials not only complying with Criminal Code 
standards, but imposing further safeguards of their own upon the 
authorized search. For example, the judges and justices in Edmonton 
developed the practice of imposing expiry dates upon warrants 
issued, despite the absence of a statutory requirement for doing so. 
Moreover, it is possible that the standards of some municipalities 
have improved since the surve\. For example, in recent consultations 
with officials in Montreal, Commission researchers were told that 
local practices had been upgraded significantly through adoption of 
new procedures and the removal from office of a number of warrant 
issuers who had not been sufficiently judicial in their attitude. 
Ultimately, however, the variation in local standards suggests that 
assuming a judicial posture is in effect a discretionary local decision 
made with respect to individual issuers or groups of issuers. 

223. To some extent, the police are also responsible for the 
quality of applications yielding warrants; after all, they generally fill 
in the documents. Police instructional materials set out the relevant 
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standards for officers who resort to search warrant procedures. Yet 
there is some reluctance on the part of both police and court officials 
to believe that officers can realistically be expected to comply with 
existing tests. This reluctance, which was expressed to Commission 
researchers during consultations, might help to explain both the 
unfavourable judicial panel results and the lenient attitude of some 
court officials towards badly prepared documents. Some justices 
quite (:andidly stated that they were willing to overlook certain legal 
niceties, particularly late at night when there was a degree of urgency 
to the matter. 

224. Some of the complaints about the difficulties of preparing 
search warrants reflect problems recognized earlier about the 
anachronistic and incoherent sta~.e of the law. But these features stop 
short of making the warrant procedures impossible to follow. In 
Vancouver, at least, the record of compliance appeared strong. Why 
did officials in this city do so much better than the national average? 
Only tentative answers emerge from the available data. It may be 
attributable to the development of local traditions generally, and to 
the greater care taken to ensure the formal quality of the 
documentation in use. It is worth noting also that British Columbia's 
justices of the peace were selected from the ranks of court 
administrators by the provincial judicial council and given the benefit 
of extensive educational programmes. 

225. It is also perhaps significant that Vancouver's sample of 
search warrants contained so large a proportion of commercial crime 
investigations. About one-third of the sets of documents in the 
judicial panel sample portion from Vancouver were directed towards 
this kind of investigation.273 Not all of the commercial crime 
documents were valid; indeed, only 69% were pronounced valid, a 
slightly lower figure than that for the Vancouver sample as a whole. 
However, the errors committed in these invalid cases tended to be 
isolated, such as the omission of a signature on an otherwise flawless 
document. On the whole, warrants related to commercial crime were 
extraordinarily detailed, not only from Vancouver but from other 
cities such as Toronto and Fredericton in which they also appeared 
frequently. It was not uncommon for informations to occupy three 
extra pages relating specifics about the offence alleged and its 
connection to items possessed by the individual concerned. In other 
words, even when invalid, the informations provided the justice with 
an intelligent basis upon which to decide to issue the warrant. 

226. Why these documents in particular? Since the transactions 
involved in a conspiracy or fraud tend to be complex, perhaps it is 
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natural that their descriptions on warrant documents would be more 
lengthy. More significant, however, is the perception that searches 
~ith. warrant in. commercial crime investigations carry a greater 
lIkelIhood of bemg challenged. It is therefore not uncommon for 
Crown attorneys to assist in the preparation of the application. 
Whether or not a Crown attorney is called upon, however, it seems 
clear that the greater anticipation of a challenge to the legality of such 
searches has a salutary effect upon the quality of the application 
process. 

227. The warrant is meant to offer protection to all individuals 
whose rights might be infringed by an intrusion authorized under it 
~ot m~rely those likely to have the legal resources to challenge. th~ 
mtruSIOn. That there should be a double standard in the preparation 
of search warrants suggests, at the very least that there is a . , 
conslderable potential for reducing the disparities between law and 
practice. 

F. Accountability Problems 

228.. In a sense, the deficiencies noted above with respect to 
warra.nt lssuance reflect shortcomings in standards of accountability, 
In thls regard, however, the problems pertaining to warrantless 
searches and seizures are more serious still. Even if the warrant is 
issued in a cursory manner, certain protections are built into warrant 
procedures. For example, in the MacIntyre case, it was held that 
documents from a search warrant application are matters of court 
record and available as of right to the individual concerned and the 
public after the search has been executed and the object seized.274 
Among ot?~r conseq!lences, this right of access to a documentary 
record faclhtates review of the legality of the warrant. By way of 
contrast, accountability for warrantless searches and seizures is 
generally . c~rtailed ?y the conditions of "low visibility"275 typically 
cha~actenshc of polIce work - no documentary record of any kind is 
avaIlable as of right to an individual aggrieved by a warrantless 
intrusion. 

229. Aside from procedural impediments to effective review 
accountability may also be complicated by the patterns of us~ 
characterizing provisions for warrantless search and seizure. We 
illustrate this problem with specific reference to the use of the 
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I provision for wan-antless search with consent. According to 
participant-observer studies, suspects' consent to personal searches 
by patrol officers is the norm;276 this confirms comments offered by 
police officers consulted by the Commission. That such consent is the 
product of a voluntary choice on the part of persons affected is 
contradicted, however, by the results of interviews with suspects 
themselves. Over half of a recently reported sample of suspects 
explained that they complied because they believed that the police 
had general authority to search whenever they wanted. Other 
suspects referred to threats of force and powers associated with 
an-est in their explanations. 277 Even if one has reservations about the 
veracity of some of these accounts, this in itself points out the 
difficulties of ascertaining true consent. 

230. Consent is also a frequent basis for searching private 
premises, as was noted earlier.278 In this respect, consent appears to 
be treated by peace officers as one of a number of options available 
for gaining entry into private premises and as such is valued more or 
less highly by different police forces. In this connection, it has been 
observed that an occupant's consent is frequently sought even after 
officers have obtained wan-ants in advance. The peace officers' 
strategy in such situations is to have the wan-ant available as a 
back-up, but to attempt to gain additional psychological and legal 
advantages perceived to stem from the receipt of consent. 279 

231. The frequent reference to consent as the source of 
authority for a search frustrates accountability in two ways. First, 
reliable determination of consent itself may be difficult if the issue is 
ever raised subsequent to the search; passive acquiescence of an 
individual to a peace officer's suggestion may not reflect a truly 
voluntary state of agreement. Indeed, some peace officers conceded 
to Commission researchers that true consent to a personal search by 
a police officer might indeed be rare; more likely, the individual 
would feel intimidated by the officer into co-operating. No 
procedures were instituted among these officers to ensure or verify 
the existence of meaningful consent to personal search. On the other 
hand, various divisions of the R.C.M.P. have used consent 
acknowledgment forms in the case of search of premises. 

232. Second, the possibility arises that consent is being 
obtained for searches that could not be authorized on a 
non-consensual basis by any existing power because no grounds for 
search sufficient to invoke a power exist. In our empirical studies we 
found an example of this problem in cases of personal search 
conducted during the execution of wan-ants issued under section 443 
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of the Criminal Code and oHler provisions that do not authorize 
personal search. Only a minor percentage of personal searches were 
explained with reference to arrest or other protective factors that 
might have invoked existing powers; ultimately, some 82.6% of the 
personal searches occurring in the execution of those warrants were 
reported as performed for purposes outside existing legal 
parameters. 280 In consultations with Commission researchers, some 
police officials suggested these incidents could have been authorized 
by consent. Yet this possibility itself calls attention to the control that 
existing law fails to maintain over police activity in this area. By 
obtaining consent to perform searches in such cases, peace officers in 
effect blur the distinction between those searches for which 
justification exists, and those for which it does not. 

G. Constitutional Problems 

233. The enactment of section 8 of the Canadian Charter of 
Rights and Freedoms raises the possibility that a number of existing 
crime-related search and seizure powers are unconstitutional. The 
proposition must remain largely speculative until section 8 has 
received definitive judicial interpretation. However, by any standard, 
the security against "unreasonable search or seizure" seems to imply 
the constitutional necessity of certain basic safeguards. 281 These 
include the prerequisite of "reasonable" basis of belief before an 
entry onto private domains or a personal search is commenced, and 
the limitation of forceful actions during the course of the search to 
those which are reasonable. 

234. In fact, a number of existing provisions for search and 
seizure do not include such safeguards. As was noted earlier, 282 peace 
officers may search any persons found in premises entered pursuant 
to Narcotic Control Act and Food and Drugs Act provisions, 
regardless of the presence or absence of reasonable grounds linking 
these persons to a relevant offence. Moreover, the use of force to 
break doors or containers in pursuit of narcotics and drugs 
investigations is unconstrained by any standard of reasonableness. 283 
Although one could view such departures from the constitutional 
standard as an issue to be resolved exclusively by the courts, we do 
not accept this view. Rather, we view these departures as problems in 
the existing regimes that deserve to be rectified. 
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235. Beyond the matter of powers that are themselves 
unconstitutional, there is the matter of the exercise of powers in an 
unconstitutional way. As we explained earlier, there is little 
likelihood that formal and technical breache8 of procedural rules by a 
peace officer would be found to violate section 8. 284 On the other 
hand, the section might well catch instances of the search warrants 
being issued without reasonable grounds of belief. If section 8 is given 
such application, then there is an added significance to the proportion 
of warrants studied in our survey that failed to meet the "reasonable 
grounds" requirement. 285 If these warrants were issued on the same 
basis today, they would be unconstitutional as well as invalid. 

236. In addition to searches and seizures with warrant 
section 8 may also impugn the validity of warrantless street search 
activities. This would not be true of street searches conducted as an 
incident of arrest or on reasonable grounds for belief pertaining to the 
concealment of incriminating objects on the person concerned. 
However, it might cover activities such as the "random searches" for 
narcotics or drugs observed in a number of Canadian jurisdictions, 286 

or the non-consensual stopping of individuals O,~l an exploratory basis 
to ascertain whether or not a crime has been committed or a threat of 
disorder exists. A peace officer interviewed by a Commission 
researcher defended such supervisory activities at late hours with the 
comment, "[iJf it's on the street after two a.m. and moving, I want to 
know about it". Insofar as "knowing about it" entails an intrusive 
search and seizure, section 8 might well have a limiting effect. 

II. Conclusion 

237. The preceding observations lead us to believe that there is 
little doubt that the law governing crime-related searches and 
seizures needs to be reformed. The significant question is How? 
While some aspects of search warrant procedure have been 
highlighted, the paper so far has concentrated on the general picture. 
In order to propose specific changes, it is necessary to examine the 
individual components of search warrant laws in more detail. Part 
Two is devoted primarily to this task. 
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Endnotes 

Jr,:/ 

1. Criminal Code, R.S.C. 1970, c. C-34. 

2. In referring to warrants under the Narcotic Control Act, R.S.C. 1970, 
c. N-I and the Food alld Drugs Act, R.S.C. 1970, c. F-27, as 
"crime-related", we do not dispute the constitutional basis of the 
decision in R. v. Hauser (1979), 46 C.C.C. (2d) 481 (S.C.C.). Our 
position in this respect is outlined in the text, supra, para. 98. 

3. Canada Shipping Act, R.S.C. 1970, c. S-9, s. 260; Canada 
Temperance Act, R.S.C. 1970, c. T-5, s. 137; Excise Act, R.S.C. 1970, 
c. E-12, s. 72; Fugitive Offenders Act, R.S.C. 1970, c. F-32, s. 19; 
Game Export Act, R.S.C. 1970, c. 0-1, s. 7; Importation of 
Intoxicating Liquors Act, R.S.C. 1970, c. 1-4, s. 7; Indian Act, R.S.C. 
1970, c. 1-6, s. 103(4); Offidal Secrets Act, R.S.C. 1970, c. 0-3, s. 11; 
Radio Act, R.S.C. 1970, c. R-l, s. 10. 

In distinguishing between searches with and without warrant, this 
study has taken a narrow view of what qualifies as a warrant. 
Basically, unless a document incorporates all of the judiciality and 
particularity tests (set out in the course of this paper) that are 
characteristic of a warrant, it has not been so classified. Accordingly, 
a number of forms of written authority, such as authorizations issued 
pursuant to section 134 of the Cllstoms Act, R.S.C. 1970, c. C-40, and 
subsection 231(4) of the Income Tax Act, S.C. 1970-71-72, c. 63, have 
not been included in the above list. 

4. These powers are the subject of the Law Reform Commission's 
pending study on regulatory search. Information was compiled in a 
preliminary, unpublished paper: Vicki Wong, "Search and Seizure 
Outside the Traditional Criminal Context" (1979). 

5. Patrick Fitzgerald, "The Arrest of a Motor Car", [1965] Crim. L.R. 
23, at p. 27. 

6. InR. v. Ella Paint (1917),28 C.C.C. 171 (N.S. S.C.), it was held that a 
peace officer had committed assault in exceeding the authority of a 
warrant to search premises by searching a person as well. 

7. See, for example, R. v. Richardson (1924), 42 C.C.C. 95 (Sask. K.B.), 
and R. v. Lauzon, unreported, March 30, 1977 (Ont. Provo Ct.). 
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8. Universal Declal'ation of Human Rights, G .A. Res. 217(iii) A, art. 12, 
U.N. Doc. Al810 at 71 (1948). 

9. Constitution Act, 1982, s. 8 (hereinafter cited as the Canadian Charter 
of Rights and Freedoms). 

10. See note 3, supra. 

11. See the description of the entry of police officers in Eccles v. 
Bourque, Simmonds and Wise (1974), 27 C.RN.S. 325 (S.C.C.). Until 
the reader is told that the purpose of the entry was to arrest a person, 
the description could as easily fit a search. 

12. Scott v. The Queen (1975), 24 C.C.C. (2d) 261, at p. 263. 

13. Ibid., p. 265. Although Thurlow J. was writing the dissent-in the case, 
the majority (Urie J. and Smith D.J.) also analysed the incident as a 
search. 

14. American Law Institute, Model Code of Pre-Arraignment Procedure 
(1975), s. 210.1(1) (hereinafter cited as the ALI Code). 

15. ALI Code, s. 210.1(2). 

16. R. Thomas Farrar, "Aspects of Police Search and Seizure without 
Warrant in England and the United States" (1975), 29 U. Miami L. 
Rev. 491, at p. 493. 

17. See text, infra, Part Two, paras. 55-63. 

18. R. v. Whitfield, [1970] S.C.R 46, at p. 48. 

19. In Levitz v. Ryan (1972), 9 C.C.C. (2d) 182 (Ont. C.A.), it was held 
that "freezing" the occupants of premises was permissible in the 
course of searching the premises for narcotics. 

20. R. v. Colet (1981),57 C.C.C. (2d) 105 (S.C.C.). 

21. Criminal Code, R.S.C. 1970, c. C-34, s. 445. See text, infra, Part Two, 
paras. 236-242. 

22. Entick v. Carrington (1765), 19 St. Tr. 1029 (C.P.). 
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257. As part of its programme of empirical studies, the Commission 
studied writ usage over a four-month period in seven Canadian cities: 
Edmonton, Montreal, Toronto, Winnipeg and Vancouver (all of 
which reported some writ usage) and Fredericton and Saint John 
(which reported none). The writs of assistance study will be published 
and released separately from this paper. The "urgency" figure cited in 
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basis, every search warrant issued during the period of the study, the 
written application, information or report prepared to obtain it, and a 
questionnaire completed by the police officer who executed the 
warrant. A total of 2,219 cases of warrant issuance were reported; 
1,869 of these warrants were reported as having been executed. Of the 
executed warrants, 1,245 were issued under section 443, 91 under 
section 181, and 479 under Narcotic Control Act and Food and Drugs 
Act provisions; the remainder were issued under an assortment of 
other provisions and statutes, e.g., the Customs Act, etc. 
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Following the completion of the surveys, the documents received 
were subjected to two different types of evaluation. First, data from 
both the warrant documents and the questionnaires were submitted to 
analysis by computer. This analysis focused primarily on the 
execution of the search, including details about the executor, the time 
of execution, the scope of search and the nature of items seized. 
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Second, a stratified random sample of 236 sets of documents was 
selected from the larger total of2,219 and divided up among a panel of 
judges from appellate and superior courts across Canada. Each 
panellist evaluated the legality of the documents presented to him and 
then discussed his findings with the other panellists at a conference 
organized by the Commission. 

263. The problems of incompleteness and obscured portions that produced 
"unknown" evaluations may have represented not defects in the 
documents as originally presented to the warrant issuer, but rather 
problems in the reproduction or collection of these documents for the 
Commission researchers. Accordingly, one could not make a negative 
assessment of the application or warrant in question simply by virtue 
of the incompleteness or illegibility. If no other defect appeared in the 
documents, and the evaluator felt incapable of making a final 
assessment due to the problem, the evaluation was noted as 
"unknown" . 
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See text, infra, Part Two, paras. 225-226. 

See text, supra, paras. 74-77. 

Due to incomplete documentation, 2% of the 250 sets of documents 
analysed by our judicial panel could not be conclusively evaluated. 

Since it seems that the wording of section 181 does not require a 
warrant issued under that provision to specify any objects to be 
seized, no attempt was made to compare objects seized to objects 
named on the warrant. Rather, for the purpose of this tabulation, all 
seizures made in connection with section 181 warrants were treated as 
if the objects seized had been named on the warrant. 

The ratio of seizures of specified items to non-specified items was 
2.4: 1 under valid warrants and 2: 1 under invalid warrants. 

Because the samples received from Fredericton and Saint John were 
small, it would be misleading to present figures for these cities 
separately. Of eleven warrants issued in both cities, three (27%) were 
valid. 

270. See text infra, Part Two, para. 174. 

271. Ericson, Making Crime, supra, note 255, pp. 153-154. While some 
suggestion was made (ibid., p. 232) that apparently offensive police 
actions were carried out solely as "practical jokes" on the researcher, 
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272. David Humphrey, "Abuse of Their Powers by the Police", in Law 
Society of Upper Canada, Special Lectures, 1979, The Abuse of 
Power and the Role of An Independent Judicial System in Its 
Regulation and Control (Toronto: Richard de Boo Ltd., 1979), 
pp. 565-566. 
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273. The warrant was identified as a "commercial crime warrant" if it 
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identified in Vancouver and eleven (69%) were found to be valid by 
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284. See text, supra, para. 112. 

285. See text, supra, para. 215. 

286. See, for example, the discussion of random searches in Edmonton in 
Peter K. MacWilliams, "Illegality of Random Searches" (1979), 27 
Chitty'S Law Journal 199. 

110 

, 

PART TWO: I 
~ 
M 

DEVELOPING A NEW REGIME 
~I 
ij 

~ 
~ . 

i I 
l.\ 

I 
I 
~ 
~ 
\) 

D 1, 
Il 
Jt 

! I, 
r ~ 

111 



I 

l 

I Table of Contents 

Part Two: Developing a New Regime 

CHAPTER FOUR: The Approach to Reform ................ 119 

1. Limits of Law Reform .................................. 119 

A. Disparate Influences ............................... 119 
B. Legal Rules and Actual Practice ..................... 121 

II. Guidelines for Law Reform ............................. 124 

A. Codification .................... ··.················ 124 
B. Simplification, Balance and Control ................. 126 
C. A Ccmprehensive Approach ........................ 127 

Ill. Underlying Premises ................................... 129 

A. Separating Justifications from Procedures ............ 129 
B. The Warrant as General Requirement. ............... 131 

CHAPTER FIVE: Justifications for Intrusion ............ , .. 133 

L Criminal Law Enforcement .............................. 133 

A. The Sequence of Crime and Response ............... 134 
B. The Modern Police Force 

and Crime Prevention .............................. 135 
C. Search and Seizure as Responsive Powers ............ 137 
D. Things, Funds and Information ..................... 139 

RECOMMENDATION 1 .................................... 139 

(1) Things and Information ............................ 139 
(2) Funds ........................... ··.·············· 142 

113 

Preceding page blank 

" I 

t. 

J • 

I 

\ 
-~--~-- - ~ -



..... ~ .. 

~. 

II. Objects of Seizure ..................................... 143 

RECOMMENDATION 2 .................................... 143 

A. Protection...................... . 144 
B. Fruits of Crime .................. : . : : : : : : : : : : : : : : : : 145 

(1) Takings of Crime .............................. 146 
(2) Profits of Crime ............................... 147 

C. Objects Possessed in Circumstances 
Constituting an Offence ............................ 149 

D. Evidence of Crime ................................. 151 
E. Instruments of Crime .............................. 153 
F. Persons Illegally Detained .......................... 155 

RECOMMENDATION 3 .................................... 155 

CHAPTER SIX: Exceptions to the Warrant 

Requirement ............................. 157 
RECOMMENDATION 4 .................................... 157 

I. Consent ............................................... 158 

RECOMMENDATIONS 5 and 6 ............................. 158 
A. 
B. 
C. 

The Need for Limitation ........................... 159 
"V It' " o un arlness ................................... 162 
Documentation .................................... 163 

II. Arrest................................. . 166 .............. 
RECOMMENDATIONS 7 and 8 ............................. 166 

A. Should the Search Be Automatic 
upon Arrest? ......................... " ........... 167 

B. What May Be Searched? ..... " .... " ... " ......... 169 
C. What May Be Seized? ............................. 171 

III. Where Delay Is Dangerous to the Life 
or Safety of Persons ................................... 172 

REC01\1MENDATION 9 .................................... 172 

IV. Searches of Vehicles where Delay Risks 
the Loss or Destruction of Objects 
of Seizure .............................. '. 173 

• • • • I ~ • • • • • • • 

RECOMMENDATION 10 ................................... 173 

A. T?e Present Law .................................. 174 
B. Different Subjects of Search ........................ 175 

114 

, 
,. 
i 

(1) Vehicles ...................................... 175 
(2) Privately Occupied Places ...................... 178 
(3) Persons ...................................... 179 

C. Conclusion ........................................ 183 

CHAPTER SEVEN: Procedures ........................... 185 

I. Issuance of Warrants ................................... 185 

A. The Nature of the Procedure ....................... 185 

RECOMMENDATIONS 11 and 12 ........................... 185 

B. Documentation .................................... 188 

RECOMMENDATION 13 ................................... 188 
C. Judicial Discretion and 

Refusal to Issue a Warrant ......................... 191 

RECOMI\1ENDATION 14 ................................... 191 

D. The Test to Be Met ................................ 193 

RECOMMENDATIONS 15 and 16 ........................... 193 

(1) Reasonable Grounds to Believe ................. 193 
(2) Confidential Informants ........................ 195 
(3) Grounds Based on Intercepted Communications .. 196 

E. The Issuer ........................................ 197 

RECOMMENDATION 17 ................................... 197 

F. The Participation of Crown Counsel ................. 200 

RECOMMENDATION 18 ................................... 200 

G. The Telephonic Warrant ........................... 202 

RECOMMENDATION 19 ................................... 202 

II. Execution of Warrants ................................. 206 

A. Peace Officers and Private Individuals ............... 206 

RECOMMENDATION 20 ................................... 206 

B. Which Peace Officer May Execute the Warrant? ..... 208 

RECOMMENDATION 21 ................................... 208 

C. Daytime or Night-time Execution ................... 209 

RECOMMENDATION 22 ................................... 209 

D. Deadline for Execution ............................. 211 

RECOMMENDATION 23 ................................... 211 
E. Scope of Search and Seizure with Warrant ........... 212 

115 



RECOMMENDATION 24 ................................... 212 
RECOMMENDATION 39 ................................... 252 

III. Execution of All Searches ............................. 215 C. Solicitor-Client Privilege ............................ 256 

A. The Use of Force ................ " ............... 215 
RECOMMENDATION 25 ................................... 215 

B . Unannounced Entry '" ............................ 217 

RECOMMENDATION 40 ................................... 256 

D. Searches of the Press and Other Media .............. 258 
RECOMMENDATION 41. ........................ , ......... 258 

RECOMMENDATION 26 ................................... 217 
C. Duties toward Individuals 

Affected by the Search or Seizure ................... 218 

RECOMMENDATIONS 27,28 and 29 ........................ 218 

(1) Production of the Warrant. ..................... 219 
(2) Giving Reasons for the Search .................. 220 
(3) Witnesses and Inventories ...................... 223 

D. The "Plain View" Doctrine ......................... 225 

RECOMMENDATION 30 ................................... 225 

II. Surreptitious Intrusions ................................ 260 

RECOMMENDATION 42 ......................... , ......... 260 

A. The Present Law ........................... " ..... 261 
B. Should Surreptitious Intrusions Be Authorized? ...... 264 

(1) Alternative Modes of Authorization ............. 264 
(2) Conclusion ................................... 267 

CHAPTER NINE: Special Provisions under Present Law .... 271 

IV. Searches of Persons ................................... 227 

RECOMMENDATIONS 31, 32 and 33 ........................ 227 

I. Writs of Assistance ..................................... 271 

RECOMMENDATION 43 ................................... 271 

A. Reasonable Grounds to Believe ..................... 228 
B. Warrants to Search Persons ........................ 230 
C. Searches of Persons Incidental to Searches 

of Places and Vehicles ............................. 232 
D. Medical Examinations and Searches 

of the Mouth ...................................... 234 

V" Release of Information about the Search . 
and Seizure ........................................... 238 

."". A. Search with Warrant .... " ... " .................... 240 

RECOMMENDATIONS 34, 35 and 36 ........................ 240 

B. Search without Warrant ............................ 245 

RECOMMENDATION 37 ................................... 245 

CHAPTER EIGHT: Departures from the General Rules ...... 249 

II. Other Special Powers .................................. 275 

RECOMMENDATION 44 ................................... 275 

A. Gaming- and Bawdy-House Provisions ............... 276 
(1) Sections 181 and 183 ........................... 276 
(2) Women in Bawdy-Houses ...................... 279 

B. Precious Metals ................................... 279 
C. Timber ........................................... 280 
D. Cocks in the Cockpit .............................. 280 
E. Counterfeit Money ................................. 281 
F. Narcotics and Drugs ............................... 282 
G. Obscene Publications, Crime Comics and 

Hate Propaganda .................................. 286 
RECOMMENDATION 45 ................................... 286 

H. Weapons ......................................... 290 
RECOMMENDATION 46 ................................... 290 

I. Special Problems Related to the Individual 
I. Entry to Prevent Danger to Life .................... 295 

Searched or Object of Seizure ........................... 250 CHAPTER TEN: Enforcing the Rules ...................... 297 
A. The Unsuspected Party' ............................ 250 

RECOMMENDATION 38 ................................... 250 

B. Financial Accounts ................................ 252 

I. Introduction ........................................... 297 

RECOMMENDATIONS 47 and 48 ........................... 297 

116 

117 , 



-.. ~. 

II. Traditional Alternatives ................................ 299 

A. Criminal Prosecutions .............................. 299 
B. Complaint Procedures .............................. 301 
C. Civil Proceedings .................................. 301 
D. The Need for Alternatives .......................... 304 

III. The Exclusionary Principle 
and Restoration of Things Seized ........................ 306 

A. Before the Charter . ............................... 306 
B. The Charter and Disposition of Things Seized ........ 308 

IV. A Monitoring Panel ............. ' ...................... 309 

ENDNOTES .............................................. 313 

118 

, 
I 

I 
i 
6 

1 

I 
I 
I 
I 

i 
I 

CHAPTER FOUR 

The Approach to Reform 

1. Limits of Law Reform 

1. The focus of this Working Paper is the reform of legal rules 
governing crime-related powers of search and seizure. This focus 
both reflects and entails the acceptance of certain limitations. Among 
these is the jurisdictional limitation discussed earlier: the recognition 
that legal powers under provincial as well as federal legislation are 
used by peace officers to enforce the criminal law . I Other limitations 
upon our task bear on the relationship between procedural law and 
criminal law enforcement practice. We recognize that there is a point 
at which rules of criminal procedure must allow for the disparate 
influences of the institutions and localities by, and in which, the 
criminal law is enforced. And we must also take account of the 
limited value offered by legal reform in itself as a solution to problems 
of police practice. 

A. Disparate Influences 

2. Rules of criminal procedure aim in part to standardize the 
practices they govern. The extent to which the standardizing impulse 
is carried in a particular regime is reflected in the detail to which these 
rules are reduced. It would be possible to devise a set of rules 
governing crime-related powers of search and seizure so thorough 
that if put into practice, they would make uniform, say, the fine print 
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I on an inventory of items seized from Bonavista, Newfoundland to 
Vancouver, British Columbia. We believe, however, that such a set 
of rules would be undesirable, for it would be insensitive to the 
legitimate influences that various institutions and localities bring to 
the enforcement of criminal law. 

3. Policing in Canada is organized and maintained at federal, 
provincial and municipal levels. This complex situation reflects 
constitutional allocations of jurisdiction. On the one hand, law 
enforcement within each province has been viewed primarily as a 
matter coming within the classification of "administration of justice", 
which is assigned to provincial legislatures under subsection 92(14) of 
the Constitution Act, 1867. As a result, 

each province has enacted legislation placing obligations for policing 
and the maintenance of law and order on local authorities, such as 
municipalities, and others. These obligations have then been 
discharged, in certain cases, by the creation of municipal and provincial 
police forces or, by contracting for the supply of policing services from 
the provincial police force (if there is one) or from the R.C.M.P.2 

In addition to decisions respecting policing, subsection 92(14) gives 
the provinces responsibilities for the administration of the system of 
officials assigned the warrant issuing functions of justices of the 
peace.3 

4. On the other hand are the responsibilities assumed by the 
Royal Canadian Mounted Police. As well as performing a contractual 
role in provincial policing, the R.C.M.P. fulfils certain responsibili
ties of a national character, including the enforcement of federal 
statutes other than the Criminal Code, the policing of the Northwest 
Territories and the Yukon, and the protection of national security. * 
Constitutional authority for these duties has been perceived to derive 
from the "peace, order and good government" clause in section 91 of 
the Constitution Act, 1867. 

5. This state of different levels and structures of policing 
produces certain variations in practice, orientation and capability, 
which may reflect on the search and seizure activities carried out by a 
particular force. For example, the Royal Canadian Mounted Police 
has been associated with a distinct capability of policing sophisticated 
non-violent property crimes, an orientation that entails relatively 
frequent seizures of business records. Small local forces, on the other 

* Since this Working Paper was drafted, Bill C-157, which would significantly 
modify the role of the R.C.M.P. as regards national security, was introduced in 
Parliament. 
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hand, may be directed towards little more than a "watchman" 
function, using motor vehicle checks to monitor individuals within 
their jurisdictions.4 Even when performing similar functions, the 
R.C.M.P. is often seen to be more technical and regulated in its 
approach than municipal forces. 5 

6. This assortment of policing structures complements other 
variables pertaining to the areas and communities within Canada in 
which criminal law and procedure are applied. The size, history and 
composition of the community served by a police force, and the 
patterns of criminal activity peculiar to it, all contribute significantly 
to the character of local law enforcement. On the question of 
community size, for example, the Task Forct: on Policing in Ontario 
observed that while there was evidence of a breakdown of 
communication between the police and individuals in larger centres, 
closer relationships were being maintained in smaller communities.6 

This state of relations affects the degree to which police feel it 
appropriate to resort to specific powers as opposed to less formal, 
consensual approaches. In interviews with police officers in various 
Canadian forces, Commission researchers were told of the increased 
likelihood of obtaining citizen co-operation in rural settings. 

7. The delicate task in developing rules of search and seizure is 
to strike the correct balance of standardization. In exercising 
restraint in this regard, we do not diminish the importance of police 
accountability for law enforcement policies and activities; rather, we 
recognize that such accountability may be achieved at the 
institutional and local levels as well as through a federally imposed 
system of procedural rules. But even this limited position assumes 
that changing or imposing legal rules is meaningful in defining actual 
police practice. It is to this assumption that we now turn. 

B. Legal Rules and Actual Practice 

8. That legal rules do not necessarily govern the practice of law 
enforcement is hardly a controversial proposition. In the present 
context of search and seizure powers, we have already referred to the 
empirical studies which show widespread deviation from warrant 
standards,? and acknowledged that warrantless powers are difficult to 
monitor. 8 One might wonder accordingly whether changing the rules 
could have any meaningful impact on existing problems. In order to 
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address this issue, it is useful to consider certain aspects of the rela
tionship between police powers and police practice. 

9. Rules defining police powers have a specific function in 
Anglo-Canadian tradition - they set out exceptions to the ordinary 
prohibitions against intrusions upon an individual's person, private 
domain and possessions. 9 While this function is a critical one it is also 
in a sense quite modest. Our legal tradition does not purport to devise 
permissible enforcement strategies or define situations in which 
intrusions should be performed. Rather, it establishes when 
intrusions may be performed, by requiring that when law 
enforcement officers determine to pursue an investigation through an 
intrusive action, they justify the intrusion, obtain the proper 
authorization and perform it within the limits set down in the law. 

10. Accordingly, it has been observed by social scientists that 
legal rules serve a secondary, "enabling" function: 

[A]ccording to legal ideas, the enforcement of the criminal law is 
supposed to be governed by the rule of law and the principle of 
legality .... 

In practice, the system operates according to men who use laws to 
accomplish their enforcement tasks. The law is very enabling in this 
respect, because it is effectively formulated for the pragmatic use and 
benefit of law enforcement agents, allowing them to accomplish crime 
control in accordance with their organizational interests. 10 

That law enforcement personnel "use laws to accomplish their 
enforcement tasks" is not in itself an alarming notion. Indeed, so long 
as the law "used" by police in turn exerts control over their resort to 
intrusive conduct, the situation is quite consistent with the tradition 
of the rule of law. The problem begins if and when the law ceases to 
exert this control and becomes instead a set of rules with merely 
symbolic value. 

11. How does procedural law, so to speak, lose its grip? A 
number of factors are relevant. Particularly in the case of warrantless 
powers, the application of rules is confided to police personnel whose 
experience and involvement in an investigation cannot be realistically 
separated from their decision-making tasks. Peace officers often 
advert to proceeding on "gut feelings" that defy quantification. Yet 
although the peace officer's frame of reference is instinctive, the law 
envisages him applying legal criteria, often elaborate in nature, to his 
decision to intrude. 

12. Another problem resides in the inevitable gaps and conflicts 
in the factual pictures to which the law must be applied. Whether or 
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not a warrant is used, it is often difficult to be assured of achieving 
accurate conclusions as to the basis upon which, and the manner in 
which, the intrusion took place. As one commentator hC;lS observed: 

That otherwise honorable citizens resort to lying as a defense against 
police is well established. It is also clear that some police officers lie to 
justify action they have taken. The task of ge.tting at the truth i~ further 
complicated because many of the people wIth whom the polIce have 
contact are unscrupulous individuals. Hard-core criminal offenders do 
not hesitate to make a false allegation if they think it might help to cloud 
the issue of their own guilt. 11 

Where the ambiguity or conflict in a factual picture relates to the 
application of a police power, effective review or monitoring of the 
power becomes difficult. 

13. In practice, particularly at the search and seizure stage of 
an investigation, peace officers have considerable control over tht! 
factual pictures that determine the application of their legal powers. 
Detectives in particular work in conditions of "low visibility" to the 
outside world, and indeed other officials, such as superior officers 
and warrant-issuers, rely heavily on the investigator's account. 
Although recent developments have opened document~tion from 
search warrant proceedings to public scrutiny and hence mtroduced 
higher visibility into these proceedings,12 the facts that underline an 
investigation and, indeed, a consequent decision to apply for a search 
warrant inevitably will and must remain within the primary control of 
the police. This state of control admits the possibility ~f ~anipulation 
of facts and inferences to obtain the legal authonzatlOn for, or 
subsequent condonation of, intrusive police activity. 

14. Finally, there is the fact that not only police strategi~s .but 
also police objectives may be defined outside rules of cnmmal 
procedure. Just as the criminal I a",: is sometimes en.forc~d through the 
use of search and seizure powers m regulatory leglslatlOn, so too the 
powers afforded in criminal procedure ar~ subject to ~se for the 
broader purposes of order maintenance, which are not strictly related 
to criminal law enforcement. 13 The resort to crime-related search 
powers to serve such purposes is as inevitable as the discretion built 
into these powers. Insofar as such purposes conti~u~ to i?form the 
use of crime-related search and seizure powers, It IS eVident that 
reform of these powers will be of limited impact on police practice. 

15. It would be naive to expect that the tensions between law 
and practice would be completely resolve.d through alterat.ion of the 
existing legal rules; to address these tenslOns comprehensively, ~ne 
must delve into the administrative and policy structures governmg 
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police work. But this does not make reform of the rules a worthless 
task. Even those commentators who have argued for an emphasis on 
extra-legal initiatives to address police discretion concede that there 
is merit in clearly defining the scope of the legal powers conferred 
upon the police. 14 Indeed, insofar as the legal rules are obsolete and 
confused, they may be perceived as inviting the disregard or 
manipulation they sometimes receive at the hands of the police. 

16. Moreover, to concede that police practice inevitably will 
diverge from the law to some degree does not justify a refusal to 
strive to ensure that it complies with the law to the greatest extent 
possible. The ideal of a criminal law enforcement system in which 
agents of the State are confined to the exercise of powers accorded by 
law has been implicit in the traditional notion of the rule of law which 
pre-existed Canadian Confederation. 15 If this ideal model has not 
been attained, nevertheless it has served historically as a valuable 
goal for the participants in this system. That this goal is still a valid 
one is underlined by two provisions of the new Canadian Charter of 
Rights and Freedoms which have been already discussed: section 7, 
which articulates the right to liberty and security of the person, and 
section 8, which affords security against unreasonable search or 
seizure. 16 To assert the uncontrollability of police discretion by legal 
rules is to concede that these provisions, as well as the proc~dural 
rules for crime-related searches and seizures, are meaningless 
symbols. We neither make nor accept this concession. 

II. Guidelines for Law Reform 

A. Codification 

17. The present law of search and seizure is complicated by the 
coexistence of common law and statutory sources of authority. We 
believe that it would be beneficial to move to a purely statutory 
scheme of law. This is not to suggest that the content of common-law 
rules ought to be discarded; rather, the intention is to incorporate 
those valuable policies and procedures presently found in the 
common law into a harmonious and coherent code of crime-related 
powers of search and seizure. 
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18. There are a number of reasons why extra-statutory pow.ers 
ought not to be maintained. The first of these is the need for clarity. 
In its recent Report, the Royal Commission on Criminal Procedure 
examined search and seizure law in England and Wales and 
concluded: 

A principal theme of the evidence put to us has been the n~~d to place 
on a rational basis and bring into line with modern conditIOns these 
procedures and practices, some of which date at le~st from the la~t 
century and in which anomal~es a~e apparent. There!~ a c~~sensus In 

favour of codification and rationalIsatIOn of the proVISIons. 

While Canada has not experienced problems of vague, e~pan~ed 
common law powers to the same degree as England.' th.ere IS ~tlll a 
sufficient degree of uncertainty in some areas to Justify takmg a 
similar approach to that of the Royal Commission. For ~xample, the 
permissible ambit of the search incidental to arrest, whIle gener~lly 
conceded to extend to areas within the individual's control, remams 
undefined. And the parameters of common law "consent" search by 
the police - questions such as when it may be performed and w?at 
may be seized - have never been addressed thoroughly by Canadian 
courts. 

19. The current situation regarding "consent" search also 
points to another problem with extra-statutory po~er.s - the absence 
of generally applicable procedural safeguards. If It IS ac.cepted that 
certain conditions should be satisfied when t?e polIce re~uest 
individuals to consent to infringements on theIr per.son, pnvate 
domains or possessions, then it becomes useful to ~.rt~culate these 
conditions in legislation. While it may be beneficial. ~o allow 
procedures to be accommodated to differing local tr.adI~IOns a~d 
conditions, the present law goes much further th~n ~h.IS; It pe.rmlts 
individual police forces to decide whether the mdlvldual WIll be 
granted any measure of protection at .all. Indeed, the. absence of 
standard procedures is not only detnmental to the mtere~ts. of 
individuals; some peace officers interviewed by Com~Is.sIOn 
researchers were concerned that their tasks were made more dIfficult 
by the absence of clear guidelines. 

20. In addition, some de~ree of signi~cance ~ho~~d be attached 
to the introduction of constitutIOnal protectIOn agamst . unreasonab~e 
search and seizure". 18 While the fact that a search or Seizure pow~; I.S 
granted at common law does not render that p.ower "unreas~n~ble. l It 
may admit a heightened potential for unce:tamty as to th~ lImItatIOns 
governing the exercise of the power. ThIS may be partIcularly .the 
case where the power is a warrantless one; the removal of warrant 
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protections, which incorporate certain "reasonableness" features, 
may be perceived to create some onus to ensure that similar or 
substitute features are built into the warrantless power. The most 
effective context for meeting this onus is a statutory regime. 

21. The advantages of codification have been expounded for 
the Law Reform Commission in considerable detail in a previous 
Study Paper, Towards a Codification of Canadian Criminal Law. The 
authors of the study concluded: 

Codification would thus enhance the two qualities that society looks for 
in the law: predictability and certaint.y. The lawyer who can refer to a 
code for guidance will find it easier to determine the impact of a 
particular law and to predict how the courts are likely to apply it in 
given cases. He will find that legal rules are not made rigid by 
codification, they simply become more precise and certain with greater 
opportunity for continuous adaptation to new conditions and society's 
changing needs. 19 

We conclude that these values apply to the law of search and seizure 
and that a codification in this area is therefore in order. 

B. Simplification, Balance and Control 

22. Precision and certainty would not be advanced much 
further by a codification if that codification remained as complex and 
mystifying as the system it replaced. A problem that has arisen in the 
American law of search and seizure is that some of the distinctions 
drawn by the courts between various fact situations are bewildering 
to judges, legal scholars and police officers alike. This has led the 
United States Supreme Court in some cases in recent years to favour 
the drawing of a "bright line" - a clear demarcation between legal 
and illegal activities of warrantless search and seizure.Lv Paradoxic
ally, some of the "bright lines" that have been drawn are themselves 
quite elusive. 21 The importance of avoiding such entanglements in 
Canada may have become heightened by the prospect of augmented 
remedies for breach of constitutional rules offered by section 24 of 
the new Canadian Charter of Rights and Freedoms. 

23. Aside from assisting specialists in the law enforcement 
system, simplification of the rules promotes the objective of enabling 
the individual affected to be informed of the peace officer's legal 
position. It is true that the achievement of this objective may be 
complicated by factors quite independent of the organization and 
nature of the legal rules; these factors Were canvassed in a study 
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conducted for the Law Reform Commission of Canada entitled, 
Access to the Law. The study observed, however: 

Almost all the people we encountered at various information 
sources agreed that the major problems with the pre~ent form of 
statutes are their technical and convoluted language, the madequate or 
non-existent indexing, their complex structure, and the difficulty in 
keeping track of recent amendments. 22 

Simplifying search and seizure procedurest, would address these 
problems at least in part. 

24. The goal of simplification must inevitably be. compro~ised, 
however, by the need to balance the interests at stake m th~ deSIgn of 
search and seizure powers and to take account of the vanables that 
differentiate the situations which demand the exercise of these 
powers. These variables include the object of search (e.g., stolen 
property, narcotics), the subject of search (e.g., a person: pl.a~e or 
vehicle), the urgency of the situation, the attitu~e of ~he .mdIvldual 
affected the seriousness of the offence under investIgatIOn, other 
particul~r circumstances of the case, the likely exte~t to which the 
particular provisions will be relied upon a.nd the potentIal for abu~e: If 
the goal of simplification cannot be permItted to suppress r~cogn.It~on 
of all of these variables, however, it may entail on occaSIOn gIvmg 
priority to some of them at the expense of others. 

25. Informing the task of developing a new regime of rules is 
the paramount consideration of keeping the ambit and variety of the 
provisions controllable. The stru~gle to s~lect and balance out the 
various relevant factors may be dIscerned m a number of recent law 
reform initiatives and codifications: the Model Code of Pre
Arraignment Procedure developed by the American Law Inst~tute,23 
the Criminal Investigation Bill flowing from the recommendatIOn.s of 
the Australian Law Reform Commission,24 and the recommendatIOns 
of the Royal Commission on Criminal Procedure in England. 25 The 
exact balance proposed in each case differs somewhat, but the n~ed 
to prevent the sum of the individual powers fro~ becoming 
unmanageable remains a common and paramount goal In all cases. 
This is our goal as well. 

C. A Comprehensive Approach 

26. One could approach the task of reforming crime-related 
search and seizure laws in two different ways. One could accept the 
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I structure of the present rules as a basis, and move through the 
various aspects of existing procedures, discussing appropriate 
modifications along the way; or one could start from square one: not 
only changing the context of the rules where appropriate, but also 
organizing them into a new structure. This Working Paper takes the 
latter course, for to take the former is to concede to one of the basic 
problems with the existing rules - the structural incoherence of their 
arrangement. 

27. The incoherence of the present state of the law has 
stemmed from the historical tendency to allow individual crime
related problems to dictate the adoption of individual procedures. 
This paper adopts a different approach: that procedural rules as an 
initial matter must cut across the distinctions between various 
offences and found themselves instead on factors relating to offences 
generally. This approach is implicit in most Criminal Code 
procedures from arrest to trial to appeal. There are not, for example, 
different arrest provisions for murder, drug possession, precious 
metals, fraud and firearms offences; there is rather a code of 
procedure that covers grounds for arrest without warrant (sections 
449 and 450), the issuance of warrants (section 455.3), the laying of 
informations (sections 455 and 455.1) and post-arrest procedures 
(sections 451, 452 and 453). While distinctions are made between 
certain offences and classes of offenders, these distinctions derive 
not from historical particularization but from the need, within a set of 
general rules, to take account of such social interests as the need to 
protect the public and ensure the accused's attendance at trial. 

28. There is no valid reason why search and seizure rules 
should not begin from such a general basis; indeed, the virtues of 
such an approach for warrant procedures were recognized somewhat 
when the present section 443 of the Crbninal Code was enacted 
ninety years ago. But the usefulness of section 443 as an 
organizational framework for a general set of rules is limited. For one 
thing, it applies to searches with warrant only and thereby associates 
grounds for intrusion with a specific mode of authorization, an 
association we will shortly reject. 26 For another, the proliferation of 
special provisions since section 443 was enacted makes it somewhat 
misleading to view this section as the comprehensive warrant regime 
it once was. While still the broadest and most utilized of the warrant 
regimes, section 443 is essentially one of many. To develop a 
comprehensive set of rules, one must draw on all of the various 
grounds and procedures and not merely on section 443. 

29. The adoption of a fresh structural approach does not entail 
a wholesale rejection of the present rules. On the contrary, these 
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rules and the policies underlying them are the obvious starting points 
in a discussion of what the content of the general rules ought to be. 
The approach taken in this paper basically brings these rules and 
policies into a central and accessible focus, ,,:,here. they can be 
evaluated effectively. Accordingly, in Chapters FIVe, SIX and Seven, 
we develop a set of rules applicable to search and seizure general.ly. 
In Chapters Eight and Nine, we assess the legitimacy of departl~g 
from the general rules to meet the demands presented by specml 
problems. Finally, in Chapter Ten, we address the apparent problem 
of the enforcement of procedural rules. 

III. Underlying Premises 

30. Before beginning the discussion of appropriate rules, .it ~s 
useful to recognize and explain two premises upon ~hich It IS 
predicated. Firstly, this paper accepts that t~e ~uest~on of the 
grounds upon which searches and seizures are J~stlfied IS separate 
from, and prior to, that of the procedures by whIch they should be 
authorized. Secondly, it adopts the presumption that the only means 
of authorizing any search should be a warrant, unless it is shown that 
resort to the warrant is inappropriate. 

A. Separating Justifications from Procedures 

31. Under the present state of the law, grounds or justifications 
for intrusive searches and seizures are identified with their modes of 
authorization. One might speak, for example, of grounds for 
searching premises with warrant, comprehending within .this 
description all of the grounds for obtaining warrants in the variOUS 
statutory provisions discussed in the previous Chapter. To know. the 
legaljustifications for searches and seizures in general, one must pIece 
together the grounds for search with warrant with the grounds. for 
search under other procedural mechanisms. In fact, there IS a 
considerable overlap between the justifications offered within the 
different procedural contexts. That these justifications ~re i~entified 
with their modes of authorization owes more to thelr hIstory of 
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I growth in separate strands than to any meaningful difference between 
them. 

32. Consider, for example) the warrantless search incidental to 
arrest. What is the justification for the intrusion this power 
authorizes? To simply answer "the arrest itself' is to beg the 
question; why should an officer arresting an individual be allowed to 
search him and seize items from his possession? The case-law gives a 
number of different answers: the fruits of the offender's crime may be 
in his pockets, there may be other evidence of the offence concealed 
on his person, or he may be carrying a weapon which could injure his 
captors and aid his escape.27 The interests inherent in these answers 
- denying the fruits of crime to the offender, obtaining evidence to 
prove the offence, protecting the police and other members of society 
- are indeed inherent in warrant provisions as well: sections 443 and 
101 of the Criminal Code and the relevant sections of the Narcotic 
Control Act and the Food and Drugs Act. 

33. This is not to say that the fact of arrest is irrelevant to the 
question of whether or not a search is justified. Indeed, this paper 
adopts the position that the protective rationale for search is stronger 
when arrest has occurred than when it has not. 28 However what is . . , 
cntIcal here is that while the items sought may be identical in an 
arrest situation and a search of premises, the search in the former 
case may be performed without warrant, while the latter search may 
not. Why? The answer lies in the circumstances under which the 
search is conducted. In performing a search incidental to arrest, a 
peace officer is presented with a situation of heightened urgency. For 
example, to delay searching an arrested person for a stolen watch 
until a warrant is obtained increases the possibility that he will get rid 
of the item, whereas the delay in obtaining a warrant to search a home 
for the same item does not entaU the same degree of danger. 

34. The discussion of the interests that justify intrusive 
searches and seizures is thus separate from that of the circumstances 
which determine the procedure that ought to be employed to 
authorize them. And of the two issues, it is justification that is 
logically prior. There is no point in deciding how to authorize an 
intrusion until and unless the intrusion is deemed to be worthy of 
authorization. This order of priority has been recognized in the 
codifications proposed by both the Australian Law Reform 
Commission

29 
and the American Law Institute.3D In each case, the 

model code begins by establishing objects of search and seizure (viz. 
objects in which the State has a sufficient interest to justify the 
intrusions consequent upon an exercise of these powers). Then, the 

130 

model legislation goes on to set out the p~oc~dur~s under which. the~e 
objects may be obtained. This order of pnonty will be followed m thIS 
Working Paper. 

B. The Warrant as General Requirement 

35. This paper has already acknowledged the ~har.act;~ization 
of the warrant as ajudicial, particular mode of a?thor~zatlOn. Thes~ 
features respectively purport to ensure that no l.ntr~slOn occurs .untIl 
the existence of a justification for it has been obJectlve~y de~ermmed, 
and that the scope of the intrusion requested and permItted IS clear to 
applicant, adjudicator, executor, and any individual ~ffected by the 
exercise of the power. These safeguards are rooted m the common 
law's perception that the intrusions which may flow from the 
authority to search and seize are serious ones, and ther~fore ought ~o 
be carefully controlled. Although empirical evidence pomts to certam 
shortcomings in the control over police discretion exerte~ by wa~rant 
pro~~dures it also shows that warranted searches remam relatlvely 
con~~rained compared to warrantless ones. In addition to the control 
factors introduced before the intrusion takes place,. the warrant 
procedure with its reliance on ~ocumentary authonty possesses 
certain advantages in terms of reVIew. 

36. If it is accepted that respect for individual rights is still a 
critical social value, then it foHows that the control the war.rant 
purports to exemplify ought to be generalized .as m~ch as possible. 
The preference for controlled intrusions over dlscretlonary ones was 
indeed central to the acceptance of search powers in the first place; 
Hale could only validate the power conferred by the warrant .by 
incorporating into this mode of authorization the fe~ture;2 WhICh 
would ensure that the power was not improperly exercIsed. 

37. Although times have changed considerably. sin~e ~a~e'. s 
day, the argument for carefully controlled searches is s~tl.l ~Ital; If ~t IS 
clearly unrealistic to advocate a hard and f~st prohibitlon agamst 
intrusions without warrant, the preference m favour .of warr~nts 
remains. This preference has been explicitly articulat~d m Amencan 
jurisprudence33 and is arguably implicit in the Canadl.an cas~s.' suc~ 
as Pacific Press, which have adopted ~trongly protectlve positlons. 
In the task of developing rules, thiS preference argues f~r. the 
streamlining of procedures to make the warra~t a. more effICient,. 
accessible and therefore utilized mode of authonzatlOn. As a mattel 
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of basic principle, it argues that the warrant is always an appropriate 
device for authorizing a search and seizure. In other words, there 
should not be any instance in which, the justification for intrusion 
being present, the authorization for intrusion cannot be received 
through a warrant. The question of whether or not another alternative 
ought to be made available to a prospective searcher resolves itself 
into a discussion of whether or not circumstances of particular 
situations render compulsory resort to warrant procedures impractic
able or unnecessary. The comprehensive discussion of these 
circumstances is reserved for Chapter Six of this paper. 

38. It may be argued that statutory preference fQr a warrant is 
somewhat misleading and misconceived in that modern practice 
makes warrantless intrusions the rule rather than the exception. An 
argument to this effect has been made with particular reference to 
arrest. 35 On the other hand, the frequent use of the warrant in 
searches of premises is proof that even under the highly disorganized 
state of the present law, a warrant requirement is not ignored in 
practice. Conceding that circumstances often prompt and indeed 
justify an officer's decision to proceed without the warrant does not 
mean that there is no point to viewing the power to so proceed as an 
exception to a general requirement. The generality of the requirement 
is not a matter of factual likelihood, but rather one of preference, "in 
principle; this principle merely requires that before a warrantless 
intrusion can be permitted in a particular case, it must be established 
that resort to the warrant is inappropriate. 
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CHAPTER FIVE 

Justifications for Intrusion 

1. Criminal Law Enforcement 

39. Criminal law mirrors, or should mirror, a society's 
perception of its fundamental values. Violations of the prohibitions 
protecting these interests may lead to serious infringements upon an 
individual's liberty and privacy. These infringements appear most 
stark in the context of sentencing the offender following an 
adjudication of his guilt. However, the primary issue in the discussion 
of police powers is that of the justification for intrusion prior to an 
adjudication of guilt. The thesis adopted in this paper is that these 
justifications are rooted in the need to effectively respond to and 
prosecute the commission of a criminal offence. 

40. The enforcement of criminal law has not always been so 
elevated among interests. Although the apprehension of felons was 
one of Hale's articulated aims in his promulgation of search 
warrants,36 the only items that could be seized unde~ their authority 
were the stolen goods themselves. Indeed, for centunes, a necessary 
basis of the seizure of goods was the belief that their possessor was 
not entitled to them. This extended not merely to stolen goods but 
also to contraband, and even, according to the opinions o~ s?~e 
commentators, to the instruments of crime, to which pnmltIve 
notions of fault, justifying confiscation, appear to have been 
attached.37 

41. That the State need no longer assert a superior property 
claim in order to justify seizure is a product both of the decline of 
property from its sanctified plateau, and the rise of criminal law 
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I enforcement as a dominant social concern. The great landmark in this 
latter development38 was the institution of the police force in the 
nineteenth century; soon afterwards, the case-law began to recognize 
criminal law enforcement as a strong interest, which could justify 
seizures in its own right. An accused's proprietary rights in items of 
evidentiary value, for example, became subordinated to the State's 
need to preserve proof of guilt for trial. This expansion of the basis 
for seizure, however, carefully respected certain limitations. These 
limitations, which have remained in place up to the present day, 
reside in the "responsive" nature of the criminal justice system. 

A. The Sequence of Crime and Response 

42. It seems trite to observe that the accusation and 
prosecution of a criminal offence, around which our system of 
criminal procedure is built, are responsive measures. The 
prosecution pursues the charge, and the charge itself responds to the 
initiation of the offence it comprehends. But the fact that our 
criminal law enforcement system is founded on this sequence of 
crime and response to crime is itself noteworthy. A responsive, 
accusatorial system is by no means the only obvious structure 
according to which a State can enforce its laws; indeed, England itself 
experienced its share of inquisitorial bodies, such as the Star 
Chamber and the High Commission. That the accusatorial system has 
prevailed is attributable in large part to the recognition of a concept 
that has achieved an elevated status over the years: the rule of law. 

43. The first principle of the rule of law was formulated by 
Dicey as follows: 

[N]o man is punishable or can be lawfully made to suffer in body or 
goods except for a distinct breach of law established in the ordinary 
legal manner before the ordinary courts of the land. In this sense the 
rule of law is contrasted with every system of government based on the 
exercise by persons in authority of wide, arbitrary, or discretionary 
powers of constraint. 39 

Followed literally, this principle might be interpreted so as to 
preclude pre-trial intrusions upon "body or goods", such as seizure 
and arrest. However, in a later passage Dicey quite clearly 
countenanced the existence of pre-trial powers so long as they were 
not exercised "in any manner that does not admit of legal 
justification".40 
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44. Although the wide application of the rule of law to such 
concerns as the powers of administrative agencies is perhaps 
problematic in this day and age, the specific thrust of this first 
principle is cogent and sound. Dicey took his inspiration, not only 
from British history, but from a reading of European politics that led 
him to conclude that "wherever there is discretion, there is room for 
arbitrariness" .41 Accordingly, the "legal justification" for intrusion 
had to be clearly defined in terms of individual conduct. It might be 
said that Dicey recognized that an individual should not be vulnerable 
to state intrusion because of the kind of person he is, but rather only 
because of the kind of act he may have committed.42 

45. Dicey himself declared that the protection of liberties was 
afforded by a tradition of judicial decisions rather than by a set of 

43 h' .. I rules in constitutional documents. Today, however, IS pnncip es 
are to some extent enshrined in the Canadian Charter of Rights and 
Freedoms: equality before the law, the protection against arbitrary 
detention the right to a fair trial and, most importantly for our , . 44 
purposes, the security against unreasonable search and .seizure. 
More significantly, perhaps, they have served as assumptl~ns upon 
which much intrusive legislation has been based. But whIle these 
expressions of the rule of law confirm its continued vitality at a 
general level, they leave open many critical issues as to its ap~licatio~ 
in the day-to-day reality of criminal law enforcement. In partIcular, It 
is worth enquiring how the restraining principles mesh with the 
mandate of the modern police force. 

B. The Modern Police Force and Crime Prevention 

46. It is fair to say that much of the impetus for the creation of 
the modern police organization sprang from the need for systematic 
crime prevention. The 1829 general instructions to the newly formed 
London force read, in part: 

It should be understood, at the outset, that the principal object to be 
attained is "the prevention of crime". To this great end every effort of 
the Police is to be directed. The security of person and property, and all 
the other objects of a Police Establishment, will thus be better effected, 
than by the detection and punishment of the offender after he has 
succeeded in committing the crime .... 45 

By and large, however, this preventive strategy was expressed in 
non-intrusive exercises, such as patrols, rather than in intrusive ones. 
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Even the most vehement of the crime prevention theorists of the 
eighteenth and nineteenth centuries in England drew the line at 
actually intruding upon individual rights before an offence had been 
committed. Bentham, for example, the great exponent of "prophylac
tic" measures, recognized this limitation quite expressly: the task of 
the police, he stated, should be "to intervene as soon as an offence 
may announce itself in various manners". 46 

47. The years since the introduction of the police force have 
seen discussions of new and efficient techniques of law enforcement. 
Yet the principle that the police ought not to intrude upon individual 
rights until an offence has been initiated has not been seriously 
challenged. Is this principle still a valid one? The argument against it 
may be put in straightforward terms: prevention is better than cure.47 

By acting in advance of the commission of the offence, this argument 
runs, the police ultimately benefit everyone concerned. The public is 
spared the cost consequent upon the violation, the criminal justice 
system is relieved of the burden of a prospective prosecution, and the 
individual himself suffers a relatively minor infringement compared 
to the detention, trial and sentence which would potentially await him 
if the crime were actually perpetrated. 

48. The problem with this argument is that it seriously 
compromises individual security. It is possible to couch preventive 
powers in terms of reasonable beliefs or suspicions, but once these 
beliefs or suspicions cease to be attached to clearly defined and 
perceived conduct, their "reasonableness" ceases to provide 
meaningful protection. Personality becomes a factor in susceptibility 
to intrusion. The problem has an acute contemporary dimension; 
insofar as "proactive" strategies involve the police in performing 
intrusions based on perceptions of a person's criminal propensities 
rather than the belief that he has committed a particular crime, they 
create the kinds of dangers that Dicey feared. 48 That such intrusions 
have been carried out under the surface of a system that ostensibly 
applies the rule of law has enabled policy-makers to avoid facing a 
critical question: Is the prevention of crime an objective of sufficient 
importance to justify derogating from tradjtionally expressed 
limitations upon criminal law enforcement? 

49. Ultimately the answer to this question reflects the values of 
the decision-makers. In our Report, Our Criminal Law, we 
recognized limitations upon sentencing techniques: 
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bite .... In short, the very nature of our society prevents our criminal law 
from fully organizing the future. 49 

The same values insist upon limitations at the earlier stages of 
criminal law enforcement. That the prevention of crime is an 
important social goal is undeniable; its pursuit through both 
traditional methods such as patrol, and relatively modern ones such 
as public education and participation programmes, is to be 
encouraged. But out of an overriding respect for individual rights, the 
general rule must be that intrusions upon these rights can only be 
justified following the initiation of an offence. 

50. This does not mean that an intrusion cannot have a 
preventive aspect to it; indeed, one of the basic reasons. for 
infringements upon the interests of an individual who has commItted 
an offence is to safeguard the public against its repetition. This is 
perhaps most evident in the Criminal Code provisions dealing with 
arrest, detention and bail;50 the need to "prevent the continuation or 
repetition of the offence or the commission of another offence" must 
be considered by the arresting officer, the officer in charge, and the 
judicial official presiding at the show-cause hearing. The legitimacy of 
this factor, which has also been relevant to search incidental to 
arrest, is accepted in this Working Paper. So long as the intru.sion is 
performed after the initiation of a relevant crime, it IS not 
objectionable merely by virtue of its preventive effect. 

C. Search and Seizure as Responsive Powers 

51. Though our system of criminal procedure may be built 
around the accusation and prosecution of a criminal offence, the 
relationship between powers of search and seizure and these 
procedural touchstones is a qualified one. In practice, searches both 
with and without warrant are often carried out without any charges 
being laid as a result. 51 Conversely, many investigations and 
prosecutions are conducted without resort to any power of sea:ch 
and seizure. 52 Although associations between search and prosecutIOn 
continue to exist in law, they are more flexible than those that 
characterized early search and seizure powers which were 
specifically focused upon suspects or apprehended criminals. This 
focus may have remained relatively constant in the laws governing 
warrantless searches of persons; if such searches are now statutorily 
authorized in cases other than arrest, they are still associated with 
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items, such as weapons or drugs, possession of which by the 
individual affected is likely to comprise an offence. In the case of 
search with warrant, however, the focus has changed substantially. 

52. It used to be that the prerequisite to the performance 'of a 
search with warrant was not merely the initiation of an offence, but a 
distinct charge or accusation. Hale's warrant, for example, was 
issued in response to a complaint against the individual in possession 
of the stolen goods; when executed, it authorized an arrest as well as 
a search.

53 
This requirement has long since been abandoned, 

however. In Re Liberal Party of Quebec and Mierzwinski, 
Barrette-Joncas J. concluded, 

[t]he case authority recognizes that the name of an accused or of an 
eventual accused is not necessary to obtain a search warrant. 54 

Indeed, as we confirmed in our warrant survey, a substantial number 
of warrants are executed against parties whom the police do not even 
suspect to be implicated in the offence; 20% of the warrants examined 
by the judicial panel we assembled fell within this category. 55 

53. It is quite proper for the police to decide to conduct the 
search first, then lay any charge disclosed by the investigation. This 
sequence is a sensible one, both because the laying of a charge is 
ultimately a more lasting infringement upon the individual, and 
because of the increased likelihood of the destruction of evidence 
after the charge has been laid. Moreover, in the case of search 
without warrant, any factor of urgency that made the obtaining of a 
warrant impracticable would similarly militate against the prior laying 
of a charge. It remains critical, however, to ensure that search and 
seizure powers are exercised only in situations in which the interests 
of criminal law enforcement are sufficiently served to justify the 
intrusion at stake. These interests may be identified by looking to the 
purpose of search and seizure: to obtain things, funds or information. 
The question thus becomes: What categories of things, funds or 
information should the police be empowered to search for and seize 
in response to the initiation or commission of a criminal offence? 

54. Posing. the question in this manner involves assumptions 
that depart from the traditional legal approach somewhat. First, it 
assumes that obtaining p.:e-existing information from the persons, 
places or vehicles to be searched is as valid a form of the exercise as 
actually taking things. Yet the traditional approach, as embodied in 
the Bell Telephone case,56 has been to restrict search, at least with 
warrant, to the physical taking of things to be used as evidence. 
Similarly, insofar as we contemplate the acquisition of control over 
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funds in intangible form, we also expand beyond restrictive 
interpretations of present law. Before proceeding to define the 
classifications of objects that should be seizable under crime-related 
procedures, therefore, it is useful to clarify the inclusion of 
information and funds within the ambit of these procedures. 

D. Things, Funds and Information 

RECOMMENDATION 

1. To accord with modern techniques of acquiring and storing 
things and information, it should be specified that powers of seizure 
may authorize: 

(a) taking photographs of a thing which is an ~'object of seizure"; 

(b) obtaining records which are "objects of seizure", regardless 
of the physical form or characteristics of the storage of the 
records; and 

(c) acquiring control over funds which are "objects of seizure" in 
financial accounts. 

(1) Things and Information 

55. The first search warrants were for concrete things: stolen 
goods or instruments of crime, over which the State or the applicant 
for the warrant could assert a superior property interest to that of the 
possessor. The effect of the seizure was to hold the item until it was 
either confiscated or restored. Yet if the evidentiary nature of the 
item seized was not explicitly recognized in the early legislation, this 
does not mean that the item was unavailable to the trier of fact; 
indeed the trier of fact for charges of possession of stolen goods was 
likely to be the same magistrate to '"vhom the goods were presented 
following the seizure:'i7 

56. Indeed, the evidentiary purpose of items seized began to 
creep into legislation in cases of felonies, specifically coinage 
offences, which the justice or magistrate could not himself try; it then 
became his reduced function to secure the items for their use at a 
future trial. 58 Once this new purpose became explicit, it became 
apparent that the goods were not simply being seized for restoration 
or confiscation; rather, they were being used also for the information 

139 



I 

-- --- -- - - ---- ------------

they afforded to the trier of fact. And as modern police began to take 
over investigative duties, the recognition began to emerge that the 
recipients of the information disclosed by the items were not simply 
the eventual triers offact, but also the police themselves. The current 
law clearly sanctions the use of seized items for police investigation; 
in the PSI Mind Development Institute case, the warrant was 
described as one of the "procedures and aids lawfully available" to 
the police "to conduct their own investigations". 59 

57. The use of a search power to provide information to the 
police was manifest quite early in the case of the warrantless search 
incidental to arrest. In Dillon v. O'Brien, the preservation of the 
material evidence of guilt was recognized as a justification for 
detention of an arrested person's possessions. 60 Yet, in a sense, the 
search of the person incidental to arrest had long since implicitly 
recognized another sort of informational interest: the ascertainment 
of whether or not the person was concealing a weapon that could 
endanger his captor;61 in other words, it was the information as to the 
presence of the thing, not the thing itself, that was primarily 
important. 

58. Once the informational aspect of things or the presence of 
things is regarded as a separate and sufficient basis for intrusion, it is 
illogical to exclude forms of obtaining information that do not 
constitute the physical taking of items from the definition of seizure. 
In fact, the acquisition of information in secondary, recorded form is 
likely to cause a good deal less inconvenience to the affected 
individual than the physical taking of things revealing that 
information. Consider, for example, the following situation. A 
murder is committed on X's premises, without any involvement by X. 
Bullet holes are found in a number of pieces of furniture. It is clear 
that under paragraph 443(1)(b) of the Criminal Code, the police could 
obtain a warrant to seize the furniture; on the other hand, there is no 
clear authority which would allow them to enter X's premises without 
X's consent, and merely photograph and measure the bullet holes. 
Yet the intrusiveness of the exercise is far greater in the former case. 

59. The alternative of recording information rather than 
removing items from premises is explicitly recognized in subsection 
29(7) of the Canada Evidence Act, which covers searches for 
documents in financial institutions, and provides in part: 
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[U]nless the warrant is expressly endorsed by the person under whose 
hand it is issued as not being limited by this section, the authprity 
conferred by any such warrant to search the premises of a financial 
institution and to seize and take away anything therein shall, as regards 
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the books or records of such institution, be construed as limited to the 
searching of such premises for the purpose of inspecting and taking 
copies of entries in such books or records. 62 

While it may be that financial institutions have a particularly acute 
interest in keeping their records on their own premises, the principle 
in favour of minimal disruption of an individual's interests is a general 
one. Where the photographing of information, rather than the taking 
of things, is sufficient to serve the interests of law enforcement, it 
should be not only authorized but encouraged. This encouragement 
entails some modification to evidentiary rules as well as laws of 
search and seizure; as such, the subject is beyond the scope of this 
Working Paper. What can be done here is to recommend that the 
definition of seizure encompass making copies or taking photographs. 
To ensure that search and seizure powers are not used as a pretext for 
surveillance of premises, it should be made clear that the definition 
does not include recording any events occurring subsequent to the 
commencement of the intrusion. 63 

60. The definition of seizure also should include the collection 
of data from computers. There is, in principle, no reason why 
information that would be seizable if contained in a document should 
be immune from seizure because it is stored in a computer record. 
Equal treatment of documents and computer records appears, for 
example, in the proposed federal freedom of information legislation, 
under which access is granted to government records: 

"record" includes any correspondence, memorandum, book, plan, map, 
drawing, diagram, pictorial or graphic work, photograph, film, 
microform, sound recording, videotape, machine readable record, and 
any other documentary material, regardless of physical form or 
characteristics, and any copy thereof. 64 

We accept that a similar breadth of definition is appropriate to search 
and seizure laws. 

61. Permitting police officers to photograph objects or obtain 
information from computers creates certain dangers of invasion of 
privacy. Because these activities are less physical or visible than the 
removal of objects, apprehensions may be raised of systematic 
monitoring of individuals without their knowledge. While appreciat
ing such concerns, we do not accept that they dictate that search and 
seizure laws be confined to primitive technological methods. Such 
a result would discriminate in favour of the technologically 
sophisticated criminal. Rather, in expanding search and seizure law, 
we seek to make the acquisition of information subject to the same 

141 



... 

. -.' 

principles and protections as the acquisition of things. In part this 
entails certain procedural decisions, which will be discussed in later 
Chapters. Primarily, it requires that the same categories which limit 
things subject to seizure also cover information recorded or stored in 
other ways. 

(2) Funds 

62. The final component of our recommendation is directed 
towards clarifying the situation with respect to financial accounts. 
We begin with the observation that illegally obtained money in 
tangible form has long been seizable. For example, the 1836 English 
case of Burgiss held that coins found in possession of a prisoner 
charged with forgery could be retained on the basis that there was 
reasonable ground to suppose that the coins were proceeds of the 
crime.

65 
Proceeds, of course, may be converted into different forms 

of property, and Anglo-Canadian courts have recognized the 
legitimacy of following the money for purposes of restitution insofar 
as it can be traced through these conversions. Specifically, it has 
been noted that the mere fact that money has passed through a bank 
account does not impede the common law right to trace. 66 Moreover, 
by virtue of the extended definition of "property" in section 2 of the 
Criminal Code so as to include "a right to recover or receive any 
money or goods", it has been suggested that offences concerning 
property may cover the possession of funds in accounts. 67 We firmly 
agree with these positions. 

63. The problem with respect to seIzmg the money in the 
account under present crime-related law is that subsection 443(1) of 
the Criminal Code refers to seizure of "anything" fitting within the 
designated classifications, an expression that may not cover 
intangible forms of obligation represented by a debt or loan. 68 In the 
recent House of Lords decision in Cuthbertson, for example, it was 
found that a forfeiture provision covering "anything" related to drug 
offences did not apply to profits of drug trafficking held in bank 
accounts since these were not "tangible things". 69 While the merits of 
this decision might be debated and perhaps ultimately resisted by 
Canadian authority, it would seem prudent to explicitly cover funds 
in financial accounts in search and seizure provisions intended to 
apply to them. 
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II. Objects of Seizure 

RECOMMENDATION 

are: 
2. "Objects of Seizure" means things, funds and information which 

(a) takings of an offence; 

(b) evidence of an offence; or 

(c) possessed in circumstances constituting an offence. 

"Takings of an offence" means stolen property or other property taken 
illegally from the victim of an offence. It includes property into, or for 
which, takings of an offence originally in the possession of an individual 
have been converted or exchanged. 

64. In this subchapter, we develop a definition of "objects of 
seizure", viz. those objects that will always justify a search or 
seiZure, whether with a warrant or, if an exception to the warrant 
requirement obtains, without one. An examination of the statutes and 
jurisprudence discloses that there are five classifications of things, 
funds or information in which the criminal law enforcement system 
traditionally has asserted an interest. These are things, funds or 
information: 

(a) necessary for the physical protection of peace officers and 
other individuals; 

(b) which represent the "fruits of crime", an expression 
comprehending both the "takings" and "profits" received in 
connection with an offence; 

(c) which are possessed in circumstances constituting an 
offence; 

(d) which provide evidence of the commission of an offence; 
and 

(e) which are the instruments or means by which an offence has 
been or may be committed. 

Our recommendation, which is set out following paragraph 100, 
condenses and rationalizes these classifications. To explain our 
position, however, it is useful to analyse them in turn. In addition, it 
is relevant to consider the use of search powers to rescue persons 
detained illegally. 
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A. Protection 

65. Traditionally, this justification for intrusion has been 
associated with common law searches incidental to arrest. However, 
it also finds expression today in section 101 of the Criminal Code, 
which allows searches for, and seizures of, various weapons on the 
basis of a belief that "it is not desirable in the interests of the safety" 
of the individual searched, or of any other person, that the individual 
have a weapon in his possession, custody or control. In practice, as 
might be expected, protective searches are most frequently 
conducted upon the person of the individual and are usually 
performed without a warrant. 

66. What is immediately remarkable about protection as a 
justification is that it looks not to the past, nor even to the present, so 
much as to the future. In other words, at first glance it seems to 
reverse the sequence of crime and response to crime which is integral 
to intrusive practices under our law enforcement system. When put 
in the context of an arrest, however, the sequence is restored; the 
arrest is itself a response to the commission of an offence, and the 
search, insofar as it is protective, basically serves to effectuate the 
arrest by preventing escape, and ensuring the safety of the police and 
the pUblic. As was recognized in Leigh v. Cole, "the police ought to 
be fully protected in the discharge of an onerous, arduous and 
difficult duty - a duty necessary for the comfort and security of the 
community".70 We develop proposed rules regarding protective 
search and seizure incidental to arrest later in this paper. 71 

67. It might be argued that "the interests of safety" test in 
section 101 is simply an extension of the rationale underlying the 
protective search incidental to arrest. The significance of the 
extension cannot be overemphasized, however. By failing to conform 
to a sequence of crime and response to crime, the provision opens the 
door to the dangers of focus on criminal propensity rather than 
conduct, the projection of uncertainty into the criminal law , and the 
fostering of opportunities for arbitrary intervention. The legitimacy of 
the provision as a necessary measure to deal with the use of firearms 
basically involves an argument for an exception to a general rule, and 
the topic will be discussed accordingly later in this paper. 72 

68. The seizure of weapons for protective purposes essentially 
subordinates the individual's possession of the weapon (if it is indeed 
his own) to the interests of safety of the peace officer and/or of other 
individuals. The State asserts no superior property interest in the 
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weapon; in fact, the legislation has recognized, to some extent, the 
propriety of compensating an individual for the loss of his weapon 
under such circumstances in which no offence has been committed. 
Such, at least, was the finding in the Thomson case, a decision of the 
Ontario Provincial Court interpreting section 101, in which an 
individual was entitled to the proceeds from a judicially sanctioned 
sale of certain weapons taken from her possession.73 The legal 
situation in case of a purely protective seizure is to be contrasted 
with that obtaining in the case of seizures of weapons illegally 
possessed or used in the commission of a crime; by virtue of sections 
100(3) and 446, such weapons are forfeited. 

69. The protective rationale for search and seizure may overlap 
with other justifications. There are many sections of the Criminal 
Code prohibiting or regulating the use and possession of weapons.74 

Accordingly, a weapon often may be reasonably believed to have 
been possessed in circumstances constituting an offence or it may 
serve as evidence in a prosecution for a violent crime. When neither 
of these circumstances obtains, however, we conclude that as a 
general rule the protective rationale is not a sufficient justification for 
an intrusive search or seizure outside the context of arrest. Thus, we 
do not include a separate classification concerning protection in our 
basic definition of "objects of seizure". 

B. Fruits of Crime 

70. The term "fruits of crime", which appears in both the ALI 
Code75 and the American Federal Rules,76 actually embraces two 
distinct classifications of items. First, there are those things or funds 
that either correspond to or represent the proceeds of transactions 
traceable to property wrongfully taken from a victim who is its 
rightful possessor. Examples of this classification under present law 
would include stolen property,17 property received from fraud, 
forgery, extortion or the sale of stolen property, 78 and a motor vehicle 
taken without the consent of the owner. 79 For the sake of precision, 
this classification will be called "takings". Second, there is property 
that represents income from the commission of an illegal act, such as 
the sale of prohibited narcotics,80 restricted or controlled drugs,8l or 
obscene publications. 82 Unlike takings, this income does not 
rightfully belong to anyone other than the individual searched; 
however, the State has often asserted that it is entitled to confiscate 
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it, since the individual would not have received it had he remained 
obedient to the law. This classification will be referred to as "profits". 

71. A number of procedural and technical problems arise with 
respect to both of these classifications - problems pertaining, for 
example, to the depositing and mixing of funds in bank accounts. 
These problems will be discussed later in this paper. 83 Our immediate 
concern is with the justifications for seizing these classifications of 
things under crime-related search and seizure powers. 

(1) Takings of Crime 

72. The recovery of takings is the oldest justification for search 
with warrant, dating back to the time of Hale. In practice, takings are 
frequently identifiable as the objects of such searches, even though 
the warrant itself is likely to specify that the property is sought as 
"evidence of an offence". 84 The same objective has also appeared in 
the context of search incidental to arrest. In the Percival and 
McDougall case, for example, an application for return of money 
used as exhibits at trial was refused, partly on the basis that the 
money, taken from the accused upon their arrest, was stolen.85 

73. A purpose of the State's acquisition of control over takings 
is their return to the victim of the offence. Indeed the law has long 
recognized that the victim himself has certain remedial powers to 
recapture chattels wrongfully possessed by another. 86 The involve
ment of the State introduces a new element into the situation; the 
State, in effect, acts as intermediary in a restitutionary transaction. 
The final step in the process may be made by means of an order at the 
end of trial, under section 655 of the Criminal Code, which provides 
for the restoration of "property obtained by the commission of the 
offence". This is not, of course, the only restitutionary provision 
available; in the Criminal Code one also finds section 653 (which 
allows a court to make an order of compensation for loss of property), 
section 654 (which provides for compensation to bona fide 
purchasers), and paragraph 663(2)(e) (which makes restitution a 
possible condition of a probation order). We do not accept, however, 
that search and seizure provisions should anticipate restitution in this 
wide sense. Rather, we take the view that objects seized must be 
traceable to objects wrongfully taken. 

74. The reason for our position derives from Dicey's principle 
prohibiting punishment before conviction. The seizure of takings and 
their return to their rightful possessor, while undoubtedly 
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inconvenient to the party searched, is primarily redistributive rather 
than punitive; it re-establishes the pattern of holdings that existed 
before the offence was committed. Indeed, the power under section 
655 to make a final distribution of property is not dependent upon a 
conviction; rather it springs from the State's interest in ensuring that 
at the end of the trial process, everyone involved has what belongs to 
him. To deprive the accused of such property is not punishment in a 
true sense; he is not denied anything the State recognizes as a rightful 
possession. 

75. On the other hand, the seizure of objects not traceable to 
the offence itself is essentially punitive. Not only does it anticipate 
the conviction of the accused and the making of a restitution order as 
an incident of sentencing, it also effectively punishes him before trial, 
by denying him items that are indisputably his own. Unless the State 
has a distinct justification for the control of these things, such as their 
use as evidence, we propose that their seizure and detention before 
trial be unacceptable. 

76. On the other hand, we accept the legitimacy of seizure of 
items traceable to the original takings. In adopting this position, we 
refer to the extended definition of "property" found in section 2 of the 
Criminal Code, which includes property into, or for which, other 
property has been converted or exchanged. As well as applying to 
restitution proceedings under section 655, this definition could be 
used at present in conjunction with section 312 of the Criminal Code 
to obtain a section 443 search warrant for objects traceable to the 
crime at issue; where an information alleged commission of 
possession of "property obtained by crime", a justice could issue a 
warrant to seize the items on the basis that they comprised "anything 
... in respect of which an offence" had been committed. While 
agreeing with the principle served by such construction, we find it 
unnecessarily complex. Accordingly, we recommend that a 
classification of takings be included in the definition of "objects of 
seizure" and that this classification itself incorporate by reference the 
relevant part of the definition of property. 

(2) Profits of Crime 

77. The common law has also asserted a strong interest in 
denying an individual any profits from a crime he has committed. 
Where these profits are not traceable to a victim of the offence, the 
courts have asserted their susceptibility to forfeiture to the Crown. 
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This policy has been evident in recent sentencing decisions 
concerning drug trafficking. In the Kotrbaty case, for example, 
Berger J. imposed a fine that deprived the accused of profits made 
from the sale of heroin. 87 Should this policy be recognized at the 
search and seizure stage, as well as in the context of sentencing? 

78. Profits of an offence, as such, would appear to be seized 
relatively infrequently. This may be attributed to a number of factors. 
Unlike stolen property, profits almost always first come into the 
offender's possession in the form of money, which is difficult to 
follow. So too, since the payer of the money is likely to be implicated 
in the offence, he is less likely to be co-operative with the police than 
a victim of a theft or fraud; accordingly, the difficulties of following 
and segregating funds are compounded. Indeed, the most likely 
opportunities for seizing profits would appear to be either situations 
in which undercover police are parties to the exchange of funds, such 
as drug purchases, or situations in which the offence itself, gaming or 
betting for example, involves the use of money. 

79. In fact, no crime-related search and seizure law mentions 
the possibility of seizing or detaining profits as such. In the case of 
section 181 of the Criminal Code, money may only be seized and 
detained if it is "evidence" of a gaming offence. While money is often 
seized in narcotics and drugs searches as either evidence or "any 
other thing ... in respect of which" an offence has been committed, 
the evidentiary potential of the money must be established if a 
restoration application is made by its lawful possessor.88 Recently, 
some police and prosecutors have taken the view that warrants under 
subsection 443(1) of the Criminal Code may be used to seize profits 
by alleging that such profits constitute property possessed contrary to 
section 312. 

80. The issue of the seizure of profits deserves clarification. We 
take the view that only when and if profits of crime are either illegal to 
possess or declared forfeit should the State have the power to seize 
them. In strict terms of ownership, profits, unlike takings, belong to 
the searched individual; indeed, in the Smith case, Addy J. went so 
far as to assert that "an absolute right of property" was at stake in 
restoration proceedings regarding moneys seized in a drug 
investigation. 89 And unlike the case of takings, no other individual 
stands to suffer if profits are dispersed by their possessor before his 
conviction; if the State cannot exact its penalty upon the money of 
the accused, there are other variables of sentencing that may be 
adjusted accordingly.9o It may be argued that the deprivation of 
profits ought not to be just one in a number of sentencing options, and 
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that an individual ought to be denied such ill-gotten gains. Steps to 
implement such a policy, in the form of in rem divestiture procedures, 
have been introduced into American organized crime statutes91 and 
discussed here in Canada.92 For reasons that will be elaborated later, 
however, we believe that in rem procedures ought not to exist in a 
Criminal Code .93 As to whether or not possession of profits of an 
offence is at present or should be a crime in itself, we take no pos~t~on 
in the present paper. Absent such a crime, we adhere to the posItIon 
that steps to acquire profits must await sentencing. 

81. Given the position outlined above, we find it unnecessary 
to specify a separate classification for "profits of an offence". If 
possession of such profits is itself a crime, their seizure will be clearly 
mandated under the classification, which we are about to develop, of 
"objects possessed in circumstances constituting an offence". 

C. Objects Possessed in Circumstances 
Constituting an Offence 

82. There is a direct connection between offences that deprive 
individuals of the right to possess certain items, and search and 
seizure powers; the latter enforce the prohibitions that the former 
define. The prohibition on individual possession may still, as in the 
case of counterfeiting provisions, be linked to an assertion of 
ownership by the State;94 more often, it simply reflects a perception 
of dangers that attend possession. The paramount examples of such a 
perception are those inherent in narcotics and drugs legislation, and 
in the weapons provisions in the Criminal Code. 95 Searches for, and 
seizure of narcotics are quite frequent in practice under all modes of 
authorization, including the writ of assistance. As indicated earlier, 
weapons searches are also quite frequent and occur predominantly 
without warrant. 96 Although a moratorium on writ applications has 
been imposed, the Commission survey of writ usage indicated that, 
particularly in Edmonton and Vancouver, the existing writs were 
commonly employed in Narcotic Control Act and Food and Drugs 
Act searches.97 

83. Although some of the items seized may be used for 
evidentiary purposes, the scope of the seizure we envisage is not 
restricted to what is required for these purposes. It is difficult to 
argue that the police, finding a large shipment of counterfeit money, 
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for example, should seize only that portion of it that would enable 
them to prove the offence. Since the person cannot lawfully possess 
any of the money, it follows that he should be deprived of all of it. 
The matter is not so simple, however, where the item is illegal to 
possess only for a particular purpose. This category of item includes 
controlled drugs,98 burglary tools,99 obscene pUblications and crime 
comics.lOO 

84. First, since mere possession of the items is not an offence, 
it follows that there is no justification for seizing them, unless 
grounds exist for believing that the possessor has the requisite illegal 
purpose in mind. This qualification would appear to be recognized in 
existing legislation. Subsection 37(2) of the Food and Drugs Act, for 
example, makes it clear that the drug must be one "by means of or in 
respect of which an offence ... has been committed"; an offence 
would not be committed by a possessor of amphetamines, for 
example, unless and until the "purpose of trafficking" attended the 
possession. 

85. Second, the scope of intrusion justified as a response to 
such an offence is called into question. Plainly, it would be legitimate 
to seize those items or that quantity of substance which serve an 
evidentiary purpose. But what about the rest? It might be argued that 
since it is not per se illegal for these items to be possessed privately, 
the State has no basis for acquiring control over them. In the Nimbus 
News case, for example, it was observed that conviction of an 
offence of possession of obscene matter for the purpose of 
distribution would not in itself make continued possession of the 
magazines unlawful. 101 The logic of this position would dictate that 
ite'ms such as obscene pUblications or controlled drugs be left with 
their possessor unless required at trial. Yet the shortcoming of such a 
conclusion is obvious: it countenances the possibility that the 
unseized items will be distributed or used in precisely the illegal 
manner apprehended when the search was authorized. 

86. To address this possibility we recommend expanding the 
scope of seizure to include all the relevant items. In a sense this is a 
preventive measure; indeed, it is the capacity to seize all offensive 
publications that has been said to distinguish the preventive power of 
search under in rem proceeding provisions from the conventional 
section 443 power. 102 However, the rationale for comprehensive 
seizure of, say, illegally possessed amphetamines, is not entirely 
preventive; rather, the seizure aims to stop the continuation or 
repetition of an offence - the further pursuit of the purpose of 
trafficking. Since the illegal possession precedes the intrusion, it is 
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plain that the seizure falls within the sequence of crime and response 
to crime which is fundamental to criminal procedure. It is also 
relevant to note that, at least in the case of controlled drugs and 
offensive publications, the absence of an offence covering simple 
possession does not necessarily represent any perception that 
possession in itself is harmless to society. Rather, it may reflect a 
decision to focus the attention of criminal law enforcement 
institutions upon the distributor rather than the possessor.103 Insofar 
as this is true, it seems somewhat self-defeating to permit the police 
to search and charge an individual believed to be a distributor, yet to 
withhold from them the power to seize from him the very items the 
criminal prohibition was designed to suppress. 

87. This does not imply that the in rem procedures presently set 
out in the Criminal Code are adequate; problems with these 
procedures will be discussed later in this paper. 104 Rather, it calls for 
the recognition in a set of general rules of the legitimacy of seizing all 
items, or the whole of a substance possessed for an unlawful purpose. 
This position concedes the possibility of a subsequent t1nding being 
made at trial that the items or substance seized were not so 
possessed, a possibility that may connote a substantial and mistaken 
deprivation to the individual concerned in the interim. However, this 
possibility applies to all categories of objects: money seized as the 
takings of an offence, for instance, may turn out to be acquired 
lawfully. The concern about mistaken intrusions and deprivations 
must be general, expressed in standards of proof and provisions for 
disposition of things seized. It should not preclude the seizure of 
items which, in certain correctly-identified circumstances, should not 
be allowed to remain with their possessor. 

D. Evidence of Crime 

88. Particularly in connection with warrants, the evidentiary 
justification for search and seizure has been emphasized both by the 
courts and in practice. It has been estimated that over 80% of the 
Canadian case-law on section 443 warrants deals with informations in 
which exclusive reliance was placed upon paragraph (l)(b), which 
authorizes search for evidence of an offence. l05 The results of the 
Commission's warrant survey are even more lopsided; 134 out of 136 
section 443 warrants examined by the judicial panel we assembled 
were issued on the basis of paragraph (l)(b).106 The evidentiary 

151 



.-' 

-

\ 

justification, of course, has long been recognized in the context of 
warrantless searches incidental to arrest. While Canada historically 
may have taken a rather brash step in allowing purely evidentiary 
seizures under warrant outside of arrest, accepting without apparent 
difficulty a rationale for intrusion questioned in other jurisdictions, 
this ground for search is too strongly entrenched to question seriously 
now. 

89. To some extent, the evidentiary justification overlaps with 
others. Both takings of an offence and contraband may serve 
evidentiary purposes; a narcotic, for example, is seized not only 
because its possession is prohibited, but also because a conviction 
under narcotics legislation requires proof that the substance seized 
was indeed a narcotic. However, the seizure of items of 
exclusively evidentiary value (particularly documents) is still the 
predominant practice of peace officers acting under warrant. In 
affirming this ground for seizure, we recognize that even when 
lawfully possessed, the value of evidence to our criminal 
law enforcement system outweighs the inconvenience seizure may 
cause to its possessor. 

90. The courts have been generally lenient in their interpreta
tion of what constitutes "evidence" of an offence. In the Worrall 
case, Porter C.J.O. elaborated upon the meaning of the test: 

It means, I think, that the Justice must consider whether the production 
of the articles ill afford evidence which would be relevant to the issue, 
and would be properly tendered as evidence in a prosecution in which 
the alleged fraud is in issue. 107 

In focusing upon potential relevance, the courts have, in effect, given 
the Crown considerable discretion; they have balked, at least at the 
issuance stage, at considering the necessity of actually taking the 
items away from their possessor. Necessity, rather, has only arisen in 
cases such as Nimbus News l08 and Pink Triangle Press 109 which have 
involved applications for return of items seized. This state of affairs 
represents a compromise of sorts. To tolerate the seizure of items 
that the State may not actually need for its law enforcement purpose 
is to concede a degree of inefficiency in the exercise of police powers. 
On the other hand) particularly in instances in which evidence may be 
buried somewhere amidst a large volume of documents, it is 
unrealistic to demand that the police make a binding selection of the 
items they intend to use before making a seizure. Accepting the 
validity of the compromise, however, does not mean accepting the 
present provisions which purportedly effect it. This is primarily a 
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I problem of post-search procedures, and accordingly will be reserved 

for the Working Paper dealing with this particular subject. 

E. Instruments of Crime 

91. The search for instruments or means of an offence is not 
given precise statutory authorization in Canada, but strands of 
recognition do exist. Both Narcotic COlZtr~! Act and Food and Drugs 
Act provisions and section 99 of the CriJiu,al Code allow the seizure 
of things "by means of which" a relevant offence has been 
perpetrated; paragraph 443(1)((c) of the Criminal Code covers things 
"intended to be used" for serious criminal purposes; this wording, 
although ambiguous, would seem to contemplate not only the fitness 
of the thing for an offensive use, but also the actual intention of its 
possessor to so use it. In England, where no search warrant provision 
as general as section 443 exists, the "instruments" of a crime have 
been held to be seizable at common law. liD 

92. Indications are that warrants are used infrequently to seize 
instruments as such. Paragraph 443(1)(c) appears to be used rarely, if 
at all. III One area in which instruments of crime are relevant is that of 
drug offences; the police may wish to seize the paraphernalia 
associated with narcotic or drug use, t.rafficking and manufacturing. 
Since the Narcotic Control Act and Food and Drugs Act provisions 
do not allow for the issuance of warrants to search for such items but 
only for narcotics or drugs themselves, these items did not show up in 
warrant documents captured in the cross-country survey. However, 
given the officer's power to seize these items once in possession of a 
warrant, they did appear in reports of seizures. Among the items 
often seized were pipes, scales, knives, baggies, smoking devices, 
and laboratory components. I 12 

93. Instruments of an offence such as drug paraphernalia would 
in most cases constitute potential evidence of that offence; other 
instruments such as weapons might in themselves be illegal to 
possess or seizable on a protective basis. In any of these events, no 
discrete justification would be required for asserting the State's 
control over the instrument as such. The question may thus be posed: 
Outside of their potential status as evidence, contraband or weapons 
seized on a protective basis, what basis is there for the seizure of 
instruments of an offence? There would appear to be two distinct 
answers to this question on the basis of common law authority. 
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94. First, there is the historical notion that items, once used by 

their owner in the commission of an offence, must be forfeited to the 
State. This notion has been traced to the medieval law of the 
"deodand" under which objects such as wagons or swords that 
caused injury to an individual were seized, condemned, and after 
purification, sold QY the Crown. In essence, a degree of fault was 
attributed to the object itself. 113 If this seems somewhat primitive, it 
is worthwhile to ask what interest is served by subsection 10(9) of the 
Narcotic Control Act, under which conveyances used in drug 
offences are forfeited to the Crown. The absence of a justification for 
retention of such conveyances, after seizure and pending conviction, 
was recognized by the Manitoba Court of Appeal in the Hicks case: 

It is possible to order that property be forfeited even though it is not in 
the possession of the Crown. If such property is disposed of so as to 
make unenforceable an order of forfeiture, that is a fact situation that 
may affect the sentence to be imposed on the offender. 114 

The argument can be taken a step further. If there is no compelling 
reason to allow the Crown to retain a seized conveyance before 
forfeiture, it is difficult to see why seizure of the thing ought to be 
allowed in the first place, unless it serves an evidentiary function. 
Once again, it is worth emphasizing that the service of a sentencing 
function, be it punishment or deterrence, is not in itself a sufficient 
justification for pre-trial search and seizure. 

95. The other rationale behind discrete powers to seize 
instruments of an offence is a preventive one; indeed, this is the 
rationale expressed in paragraph 443(1)(c). The primary objection to 
this rationale is that it violates the sequence of crime and response to 
crime which this paper has adopted as a basic limitation upon 
intrusions. Indeed, paragraph 443(1)(c) itself illustrates the arbitrari
ness and uncertainty that potentially flow from the most careful and 
narrow departure from this sequence. While it is possible to identify 
certain types of apparatus, such as counterfeiting equipment, as 
things which by their nature are susceptible to criminal use, there are 
many items, in themselves innocuous, which may be "intended to be 
used for the purpose of' committing an offence. A kitchen knife may 
be used to murder, a pen and paper may be used to forge documents, 
a test tube may be used to manufacture illicit drugs. 

96. We conclude that the appropriate way in which to control 
the possession of truly dangerous items is to enact prohibitions 
against their possession. In the absence of such a prohibition, an 
individual should not be vulnerable to intrusion before forfeiture or 
sentencing because of the illegal potential of an item which he 
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lawfully holds. A possible exception to this rule, the case of weapons 
that may endanger human life or safety, will be discussed later in this 
paper. IIS Given our general position, however, we do not include 
instruments of crime in the definition of "objects of seizure". 

F. Persons Illegally Detained 

RECOMMENDATION 

3. In addition to their powers regarding "objects of seizure", peace 
officers should be empowered to search for and rescue persons detained 
in circumstances constituting an offence. 

97. Besides the things' or informations the State may wish to 
control, the object of a search may in rare cases be a person. The 
usual reason why the police want to obtain control over a person is 
that they suspect that person of participating in an offence, and wish 
to arrest him. Yet there may be another reason - the person may be 
detained illegally by another individual. Situations of detention 
constituting offences under the present Criminal Code include 
kidnapping l16 and hijacking. 117 The police, in such circumstances, 
intrude in order to rescue the person, not arrest him. 

98. The only crime-related search provision under existing law 
that recognizes this justification is section 182, which deals 
specifically with women in bawdy-houses. On the other hand, the 
purpose is explicit in a number of provincial statutes, notably those 
dealing with child welfare. I 18 It has been accepted in the ALI Code 
that individuals "unlawfully held in confinement or other restraint" 
ought to be regarded as "permissible objects of search and 
seizure"; 1 19 an amendment to allow for search warrants for persons 
was recently made to the American Federal Rules. 120 

99. What, then, accounts for the absence of powers to search 
for such persons from the Criminal Code? The answer may lie in a 
perceived absence of need. To some extent, rescue efforts might well 
be authorized as incidental to the arrest of an offender, and in the 
light of Eccles v. Bourque, it is likely that a peace officer would not 
need a warrant to enter private premises to make an arrest. 121 

Moreover, peace officers retain their residual common law authority 
to preserve the peace, a power that extends to entering premises 
without a warrant to prevent the commission of an offence that would 
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cause immediate and serious injury to a person. 122 Police authorities, 
however, informed Commission researchers of a reluctance to 
proceed in such cases without documentary authority. Moreover, it is 
not inconceivable that a victim of a Criminal Code offence such as 
kidnapping might be unlawfully detained at a different location than 
that at which the offender is to be found. 

100. We recommend therefore that peace officers be specific
ally empowered to search for and rescue persons illegally detained. 
Due to the definitional and practical distinctions between such a power 
and the powers to search for and seize things, funds or information, we 
propose that the search and rescue power be developed separately 
rather than recognized in a classification of "objects of seizure". As in 
the case of search and seizure powers, however, the illegality of 
detention should be connected to a criminal offence. Otherwise, the 
problem arises of the potential use ofa search power in lieu of the writ 
of habeas corpus. Habeas corpus is obtained from a superior court to 
test the legitimacy of a wide variety of forms of detention, including 
incarceration of persons committed for trial or pending deportation, 
confinement of the mentally ill, and custody of children. In many of 
these cases, the basis of the illegality is likely to be procedural impro
priety, rather than the commission of an offence by the custodian. 
Since the basis for intrusion accepted in this Working Paper is that of 
responding to crime, it follows that in such cases, the search power 
should be inapplicable. 
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CHAPTER SIX 

Exceptions to the Wan4 ant Requirement 

RECOMMENDATION 

Unless otherwise specified, peace officers should only be 
emp:~ered to search for or seize "objects of seizure" with a warrant. A 
warrant should not be required: 

(a) for a search performed with consent obtained pursuant to 
Recommendations 5 and 6; . . 

(b) for a search and/or seizure following arrest as specIfied III 

Recommendations 7 and 8; 
(c) for a search and/or seizure in c~rcumstances of ~ang~r to 

human life or safety, as specified III RecommendatIon 9, . 

(d) for a search of a movable vehicle in circumstances of ~osslb~e 
loss or destruction of "objects of seizure", as speCIfied III 

Recommendation 10; and . 
(e) for a seizure of "objects of seizure" in plain view, as speCIfied 

in Recommendation 30. 

101 In defining the categories of "objects of seizure'/', we ~ave 
. . ' h' h . t 'usive search and or seIzure identified those occaSIOns m w lC an. mId' by which 

. . . fi d W w turn to defimng the proce UI es 

:~ji~~~~:\ ~ear~~e~~::r:~~~U~~~~~~~~ ::a~~t~~~~~~'S~~~I~a~~;~: 
IS that un ess 1 ~sarch for or seize "objects of seizure" with a warrant. 

~~~~~~r~: t~sS Chapter is estabIi~hing the ex~ePtt~onstht~ttht~::rr:~~ 
A . d' ted earher we mam am 

requir~ment. s i:;er~c:t kinds of 'situation in which a s~arch. or 
es~entIall~ t~o b~ authorized without a warrant: situations m ~h~ch 
~~~~~~n~ ~~arrant is unnecessary, and situations in which obtammg 

., t' ble 123 a warrant IS Imprac'lca . 
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102. !he "unnecessary" standard relates basically to the 
~n~e:standl.ng that searches and seizures represent intrusions upon 
~ndlvldu~l n~hts. It follows tha~ when the seeking of things, funds or 
mformatlO~ m~olves no such mtrusion, it is unnecessary to confer 
any authonza~lOn ~pon the police. For example, in investigating a 
murder commItted m a public park, the police require no exceptional 
p0.wer to attend at the scene, take photographs and collect physical 
ev~dence. On the. ot~er. hand, such powers are relevant when the 
eVIdence of the cn~e Is.m a private home; entering the home intrudes 
upon the occupant s pnvate domain. The law recognizes, however, 
t~at an occupant may consent to the entry; once the consent has been 
gIven, the en,~ry in e~~ect ceas.es to be regarded as intrusive. We 
address the .consent exceptIOn to the warrant requirement in 
RecommendatIOns 5 and 6. 

103.. T~e "impracticability" test, on the other hand, contem
plat~s. sItu.atlOns of urgency. This test is recognized, at least 
Imph.cItly, m a range of powers to make warrantless searches under 
eXIstmg law: t.h~ commo~ law power incidental to arrest, and the 
statut.ory prOVISIons relatmg to firearms, narcotics and drugs. The 
q.uest~on of whether this range truly or adequately comprehends 
situat~on~ of urgency is one that has long merited careful 
exa~matl?n. Our own analysis suggests that there are three 
c1ass.IficatlOns of urgent situations in which exceptions to the warrant 
reqmrement may ?e appropriate: arrest, danger to human life or 
safety, and pot.entI~1 los.s or destruction of objects of seizure. We 
address these SItuatIOns III Recommendations 7 to 10. 

I. Consent 

RECOMMENDATIONS 

5. A peace officer should be authorized to search without a 
warrant: 

(a) any person who consents to a search of his person; and 

(b) any pl~ce or vehicle, with the consent of a person present and 
ostensibly competent to consent to such a search. 

A pea~e officer should be empowered to seize any "objects of seizure" 
found 10 the course of a consent search. 
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6. The consent should be given in writing in a document warning 
the person of his right to refuse to consent and to withdraw his consent 
at any time. The absence of a completed document should be primajacie 
evidence of the absence of consent. 

A. The Need for Limitation 

104. Our proposal reflects our dissatisfaction with the present 
law respecting "consent" search. 124 The advantages of resorting to 
consent as the basis of authorization for a search or seizure are many 
_ a diminished likelihood of review, a possible psychological edge 
over the person searched, the less burdensome procedural 
requirements, and the absence of confinement to the usual "grounds 
of belief'. 125 While the law should continue to recognize the existence 
of true co-operation between a peace officer and a private individual, 
it is important to put the matter of consent in the context which its 
common law history has not supplied. It is important, that is, to 
regard "consent" searches as an intrinsic part of the scheme of police 
procedures and not as privately sanctioned transactions that fall 
outside the concern of the public law-maker. This view has been 
accepted by both the Australian Law Reform Commission and the 
American Law Institute, in the Criminal Investigation Bill

126 
and 

the Model Code of Pre-Arraignment Procedure 127 advanced by each 
respectively. It also reflects the empirical perception that police often 
use consent much like they use their coercive powers - to 
accomplish objectives pertaining to the search of suspects. 128 

105. To the extent that the law encourages resort to consent as 
a basis of authorization, it promotes certain objectives and policies. 
One obvious policy relevant to the law in this area - the recognition 
of the dependency of police investigation upon citizen co-operation 
_ has received widespread emphasis in Canada. As the Ouimet 
Committee observed, "[t]he police cannot effectively carry out their 
duties with respect to law enforcement unless they have the support 
and confidence of the public". 129 While this recognition argues in part 
for keeping law in sufficient harmony with existing community values 
to ensure public co-operation, it alsq has a procedural aspect: 
encouraging the police to gain the co-operation of individuals rather 
than asserting coercive powers against them. 

106. The value of reliance upon policing by consent has its 
limitations, however. For one thing, it has been suggested by 
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American sources that such reliance may have some counterproduc
tive effect on police practice and investigations: 

The seeking of consent is often an officer's substitute for the thinking, 
writing and "leg work" involved in obtaining a search warrant. In this 
context, if consent is denied, the target of the search is put on notice 
that the police suspect him of wrong-doing. What then occurs is either a 
do-it-yourself emergency, upon which the courts look with disdain or , 
destruction of evidence by the alerted wrongdoer. Neither of these 
results is acceptable. 130 

While the likelihood of gaining the individual's consent might be 
expected to be a significant factor in a peace officer's decision to 
request it, the argument remains that by making resort to consent a 
more easily invoked option than a warrant application, the law 
discourages the police from obtaining a warrant in cases in which it 
might be truly appropriate. This argument is contradicted however 

- , , 
by the empirical evidence that the police may often obtain a warrant 
as a back-up in case consent is not forthcoming. 131 

107. More significantly, the unfettered discretion to use 
"consent" as the basis of authorization may actually undermine the 
policy of promoting public co-operation with the police, if it results in 
submission out of apprehension rather than a true state of 
co-operation. An experienced Canadian criminal lawyer has 
observed, "[mJuch of the disrespect law violators have for authority 
generally can be traced to early encounters with police officers who 
instilled sentiments of fear into them rather than of trust and 
respect". 132 The Ouimet Committee, citing this observation, called 
for the maintenance of fairness in procedures governing police 
contact with the offender. 133 In the matter of the "consent" search at 
issue in this paper, a similar concern calls for the entrenchment of 
rules and guidelines to help ensure that the use of this exception to 
the warrant requirement is restricted to appropriate cases. 

108. This approach may seem to impose an unnecessary 
burden on the police. If an individual is prepared to give consent to 
another person to enter his premises or touch his person, why should 
the law make the second individual subject to special constraints by 
virtue simply of his identity as a peace officer? The answer is that it is 
misleading to view a peace officer's requests for permission to enter 
and search premises, frisk persOI>" and take away items consequently 
found, on the same footing as hypothetical requests of a similar 
nature from private individuals. Peace officers do not only exercise 
special powers; they hold a special and imposing office. Accordingly, 
a factor of potential intimidation is presented when a private 
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individual is confronted with a police request. As "consent obtained 
by show of authority is no consent", the danger arises that the 
compliance obtained from the individual is not truly consensual. 134 

109. This approach may seem to conflict somewhat with recent 
Canadian case-law. Notwithstanding a show of authority, our courts 
have regarded an individual as acting voluntarily in complying with a 
peace officer's req~J,est in various contexts. For example, since the 
Chromiak case it seems to be established that the response of a 
person faced with a demand to provide a breath sample may be 
considered to be voluntary. 135 Canadian authority, however, goes no 
further than making specific determinations of voluntariness of 
individual action on the facts of specific cases. It does not necessarily 
argue against subjecting the relevant police activity to specific 
statutory rules. In this regard, it is interesting to note that in 
Chromiak, the police activity of demanding a breath sample was 
governed by a Criminal Code provision. 136 

110. It may be useful to emphasize here that consent to a 
search or seizure is primarily relevant in legal terms in cases in which 
either the grounds for a non-consensual intrusion do not exist or the 
procedures to obtain authorization for a non-consensual intrusion 
have not been followed. Although peace officers may seek a person's 
consent as a strategic matter in cases in which they have authority for 
a non-consensual search, it is misleading to view consent as the legal 
basis for the frisk, entry, search or seizure at issue in such cases. In 
reality, consent is used to facilitate an activity the officer is prepared 
and authorized to conduct as an exercise of power. Nothing in our 
proposals impedes peace officers from continuing to seek compliance 
in such cases. Rather, our proposals affect those situations in which 
the authority or power to search does not exist outside of the 
consensual transaction. In such situations, the law envisages the 
individual being protected by the normal tortious and criminal 
prohibitions against intrusions upon private interests. Insofar as 
"policing by consent" entails encroachment upon such interests 
through acquiescence based on fear or misinformation, it undermines 
the force and meaning of those protections. 

111. A final argument for statutory limitations is a specific 
application of the position advanced earlier - that the constitutional 
prohibition of "unreasonable search and seizure" set out in section 8 
of the Canadian Charter of Rights and Freedoms makes it desirable 
to codify search and seizure procedures in conformity with the 
constitutional standard. 137 This argument rests on the premise that 
notwithstanding the existence of consent, a peace officer's intrusion 
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I ~p~n an" indi~idual'~ .interests may still amount to a "search" or 

seIz~re . ThIS. pOSItIon parallels the view articulated by some 
Amencan theonsts that consent cases are instances of "wa tl 
gover t I' t' . rran ess nmen a m rUSlOns WhICh nevertheless remain subject to th 
standard of reasonableness" set out in the A . Fe ... 
A d 138 mencan ourth 
of~~n ~~nt. l.f and how the reasonableness standard in section 8 

~ arter IS ~elated to consent search here in Canada are 
~uestlOns that remam to be resolved in our jurisprudence. It seems 
hkei~' howe;er, that a properly obtained rme..! truly voluntary consent 
co.u establIsh at. least on a prima facie basis that the search Dr 
seIzure agreed to IS reasonable. 

B. "Voluntariness" 

"v 112. ~n o~der. to be legally effective, consent must be 
o:~~tary . ThIS alIg~s the matter of consent search with legal tests 

a~p Ie to contexts qUIte apart from that of search and seizure Most 
re ~\ant ~o t.he prese?t study are the tests applicable to confe·ssions 
an 0 t e mterceptIOn of private communications. Discussion 
these tests demonstrates that the degree and nature of" I t .~f 
ness" d d d b I· vo un an
't . eI?an e y aw may dIffer according to the context in which 
1 IS reqUIred. 

th 1
1b1?,. Th(~ test of "voluntariness" for confessions was set out in 

e ,a um case as follows: 

It has long been established as a positive rule of English criminal law 
th~t no .sta.tement by an accused is admissible in evidence against him 
un ess It ~s shown by the prosecution to have been a voluntar 
statement !n ,t.he sense that it has not been obtained from him either bY 
~ear of pr~JuCllr;e or hope of advantage exercised or held out b y 
In authonty. The principle is as old as Hale. 139 y a person 

This :ule was ~dopt~d by the Supreme Court of Canada in the 
Boud, eau case, In WhICh Rand J. referred to the possibility of "doubt 
cas.t u~o~ the truth of a statement arising from the circumsta . 
whIch It IS made". 140 nces m 

h 11~ .. The application of this test to paragraph 178 11(2)(a) of 
t e Crll~zn~l Co~e, which allows the interception of a rivate 
commUnICatIOn WIth the consent of a party to it was rejected Pb th 
Su~re~e CO.UJ:"t of Canada in the Goldman cas~. 141 The basis o} th: 
maJonty deCISIOn was that certain inducements or compUlsions which 

162 

I 
I 
I 
I 
~ 

could affect the truth of a confession would not influence the content 
of an intercepted private communication. Accordingly, 

[t]he consent must not be procured by intimidating conduct or by force 
or threats of force by the police, but coercion in the sense in which the 
word applies here does not arise merely because the consent is given 
because of promised or expected leniency or immunity from 
prosecution. Inducements of this nature or compulsion resulting from 
threats of prosecution would render inadmissible a confession or 
statement made by an accused person to those in authority because the 
confession or statement could be affected or influenced by the 
inducement or compulsion. Different considerations arise, however, 
where a consent of the kind under consideration here is involved. 142 

This assertion squared with conclusions reached contemporaneously 
in Rosen v. The Queen which concerned not a consent to intercept, 
but rather a consent to admit, evidence of a wire-tap at trial. In 
particular, the Court's observation in Rosen that the nature of the 
evidence was already "fixed and determined"143 was cited by 
MacIntyre J. in Goldman. 144 

115. Where should the matter stand with regard to consent to 
search? The reasons expressed by the Supreme Court of Canada in 
Rosen may seem relevant to search and seizure as much as to 
interception of communications; since the evidence that might be 
seized is "fixed and determined", the dangers of altering testimonial 
evidence in response to compulsion or inducement are inapplicable. 
On the other hand, there are values at stake in consent search and 
seizure other than those of evidentiary reliability. We are concerned 
also that the individual in question retain effective discretion upon his 
private interests. While this matter ultimately must fall to be decided 
by case-law, we observe that to regard as consensual the 
acquiescence of an individual obtained through inducement, threat or 
manipUlation would be to undermine much of the policy we have 
advanced here. 

c. Documentation 

116. The proposals we make regarding documentation repre
sent a departure from traditional legal approaches, which have been 
content to let the question of voluntariness be decided on the facts of 
each individual case. This position has been expressed by the United 
States Supreme Court as follows: 
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Voluntariness is a question of fact to be determined from all the 
circumstances, and while the subject's knowledge of a right to refuse is 
a factor to be taken into account, the prosecution is not required to 
demonstrate such knowledge as a prerequisite to establishing a 
voluntary consent. 145 

But while this position may be acceptable as a basic rule for ex post 
facto adjudication by courts, it does not respond to the need we 
perceive to regulate the actual transaction between police officer and 
the individual contacted. Nor does it take into account the serious 
evidentiary difficulties in accurately reconstructing the search 
incident at trial. Our proposals attempt to address these problems at 
least in part. 

117. Documentary caution and acknowledgment procedures 
seek to regulate the consent transaction by giving the individual 
concerned notice of his right to refuse consent and maintain 
discretion over when and by whom his private interests may be 
compromised or infringed. It has been observed that Canadians seem 
to naturally accord legitimacy to police actions;146 an individual 
confronted with a peace officer's request to search his person, 
vehicle or premises seems likely to assume that the police intention to 
conduct a search has a legal basis. Permitting this assumption to gain 
the actual legal foundation for the search (viz. the individual's own 
consent) is to tolerate a certain degree of finesse in police practice. In 
this connection it seems fair to observe that the average citizen's 
appreciation of the complexities of search and seizure law is 
understandably less than comprehensive; accordingly, the possibility 
that the lawfulness of a police initiative to search might be based 
exclusively on the consent requested might not be appreciated by the 
prospective consenter. An objective of our recommendation is to 
make the situation clear to all parties. This objective is best served if 
a warning to the individual is printed on the acknowledgment form; 
this also relieves the need for any personal onus on the peace officer. 

118. Second, a written form affords clear evidence of the 
existence of consent. The evidentiary problems associated with 
consent have been recognized in many of the recent law reform 
initiatives undertaken in different jurisdictions. Simplifying the 
matter has been viewed as desirable, not only in the interests of the 
individual searched, who may wish to ascertain his position with 
respect to subsequent legal action, but also from the point of view of 
the peace officer; it assists him to make an informed decision as to 
whether to rely on consent as a basis of authorization beforehand, 
and to respond to any challenge to this decision after the fact. 
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Accordingly, the Royal Commission on Crimin~l Procedure i~ 
England suggested that "for the protection of the offlce:s concerned 
police officers should obtain a written consent sIgned by the 
individual. 147 

119. In the absence of any legal requirement that any document 
be completed in the course of the trans~ction .by. ~hich th~ peace 
officer receives consent from the pnvate mdlvIdual, dIffe:ent 
administrative policies regarding the use of forms and cautIOns 
appear to be adopted by various police forces. 148 It is also .relevant to 
note that while documentation is not expressly reqUIred under 
Criminal Code provisions concerned with consent to interception. of 
electronic communications, experts in the field and pollce 

. ... 149 
instructional materials advise officers to obtam consent m wntmg. 

120. While we recognize that there are a number of arguments 
that can be made against requiring documentary cautions and 
acknowledgments, we do not believe that these arguments refute our 
proposals. Many police officers commented to our researchers ab~ut 
the burden of more paperwork; however, it should be noted that WIth 
a properly prepared form the only person required .to fill out 
information would be the individual affected. Some pDhce office:s 
also expressed the fear that by requesting confirmation .of consent m 
writing, a peace officer might influe~ce a consentmg ~~rty. to 
withdraw his consent. Yet some offiCIals conceded that a httle 
coercion" might be involved in the unwritten consent; in this respect, 
we prefer the approach of another group of police officials ,:"ho to~k 
the view that obtaining consent in writing would rarely be dlffi~ult m 
cases of true co-operation. It may be argued th.at pro~uctlon ~r 
completion of a consent form may be impractlcable m certam 
situations; acknowledging this, we make resort to the docume~tary 
procedures a matter of evidentiary presumption as to voluntanness 
rather than an inflexible rule. 

121. Finally, we realize that legal rules may be of limi.t~d value 
in achieving goals such as police deference to individual declslon.s ?ot 
to co-operate in an investigation. Based both on ~mplncal 
observations about consent search here in Canada and studIes of the 
effects of the somewhat analogous requirements for ma.ndatory 
cautions before custodial interrogations in the United States"It seems 
fair to query how much protection our rule~ ~.i1l prov.id~ in every?ay 
practice. We do not believe that the posslbillty of hm.lted pr~ctlcal 
success, however, should deter us from doing what IS pOSSIble at 
present. If the documentary procedures recommended here are 
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implemented and prove ineffective in practice, we concede that their 
utility will have to be fe-examined. 

122. The details and effects of obtaining written consent differ 
slightly from proposal to proposal among the various recent law 
reform initiatives. The Marin Commission has recommended that 
consent to searches performed by Canadian postal inspectors should 
be given in writing. 150 The British Royal Commission has 
recommended that the fact of consent be recorded in the officer's 
notebook and signed by the person concerned;lsl indeed, this is a 
course of action some Canadian peace officers have deemed to be 
prudent at present in the absence of legal guidelines. A 
comprehensive and persuasive treatment of the subject has been 
offered by the Australian Law Reform Commission: 

Although we ?o not wish to multiply unduly the number of pieces of 
paper that pollce officers must carry about with them we think that the 
ri~hts in question here are sufficiently important of pr~tection to require 
that any consent on which the police rely in conducting a search should 
be acknowledged in writing. The absence of any such written 
acknowledgment would be prima facie evidence that no such 
notification was made or consent given. 152 

We recommend that a scheme similar to that recommended for 
Australia be adopted in Canada. 

II. Arrest 

RECOMMENDATIONS 

7. Peace officers should be empowered to search a person who has 
b.een arrested if such a search would be reasonably prudent in the 
cl~c~mstances of the case. This power should be extended to spaces 
wlthm the person's reach at the time of the search. 

8. In addition to "objects of seizure", a peace officer arresting an 
individual should be empowered to seize: 
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(a) anything necessary to identify the arrested individual; and 
(b) any weapon or other thing that could either assist the arrested 

individual to escape or endanger the life or safety of the 

i, 

arrested individual, the peace officer or a member of the 
public. 

123. The power to conduct a warrantless search incidental to 
arrest is a valuable and indeed necessary one. It has been justified on 
the basis of a number of factors, which were perhaps best 
summarized by Hugessen J. in the Laporte case: "to make the arrest 
effective, to ensure that evidence does not disappear and to prevent 
the commission of a further offence". 153 In addition to the supporting 
case-law on point, the legitimacy of performing searches to serve 
these objectives is implied by subparagraphs 450(2)(d)(ii) and (iii) of 
the Criminal Code; these provisions permit an officer to arrest a 
person without a warrant for relatively minor offences rather than 
compelling his appearance through a form of process, in order to 
either secure or to preserve evidence, or prevent the subsequent 
commission of a similar or different offence. 

124. The issues that arise in connection with this power 
concern the limitations, if any, that ought to be placed on its exercise. 
There are three questions in this regard which we have addressed 
in our recommendation: (1) Should the search be authorized 
automatically upon arrest, or must other circumstances be present to 
justify it? (2) How far should the permitted scope of search extend? 
and (3) How far should the permitted scope of seizure extend? 

A. Should the Search Be Automatic upon Arrest? 

125. In theory, Canadian law appears to stipulate that a search 
incidental to arrest is authorized only if it is a reasonable precaution 
in the circumstances of the case; this position is derived from the 
influential nineteenth-century cases of Leigh v. Cole

154 
and Bessel v. 

Wilson. 155 While these cases contemplate that there may be situations 
of arrest in which a personal search would be unfounded, Canadian 
courts have been decidedly reluctant to invalidate searches incidental 
to arrest. The issue is thus raised as to whether the additional 
reauirement of reasonableness derived from British author
iti~s serves any useful purpose. Once the grounds for arrest are 
present, should the police not be permitted to perform searches 
automatically? 
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126. This position offers the advantages of apparent simplicity 
and common sense, particularly when the arrest is seen as the initial 
step in placing an individual in institutional custody. It is misleading, 
however, to group together all arrest situations and attribute to them 
the factors obtaining in the archetypal instance of full-scale custodial 
arrest. A pf'ace officer acting under section 450 of the Criminal Code 
may legitimately arrest a person suspected of the commission of a 
relatively minor offence, such as dangerous driving,156 and soon 
afterwards, having ascertained his identity, release him with a form of 
process pursuant to section 452. It seems difficult to maintain that the 
need to perform a search in such a case would correspond to that 
obtaining in, for example, the situation of a robbery suspect 
apprehended after a chase. 

127. The distinction between these two kinds of situations has 
been r,' .. 5nized in the ALI Code, which provides: 

The searches and seizures authorized by the other Sections of this 
Article shall not be authorized if the arrest is on a charge of committing 
a "violation" ... or a traffic offense or other misdemeanor, the elements 
an~ circ~mstances of which involve no unlawful possession or violent, 
or mtentIonally or recklessly dangerous, conduct.. .. 157 

The exact parameters of any codified power of search incidental to 
arrest must take into account the possibilities of changes to the 
existing structures of arrest and, indeed, classification of offences. 158 
It is suggested, however, that the limiting policy evident in the ALI 
provision is a sound one; it -demands, at the least, that the power of 
search incidental to arrest should not be an automatic one in all cases. 

128. A similar criticism may be advanced at a more theoretical 
level. To wed search to arrest is to ignore the distinct purposes that 
?istinguish the two powers: the control of things, funds or 
mformation on the one hand, and the control over the person on the 
other. Laying down a rule that the former purpose can be served 
automatically once the latter has been achieved establishes a 
sequence without sense. The critical question is not: When has the 
freedom or dignity of the individual been sufficiently reduced to 
permit a warrantless search of his person or areas within his control? 
Rather, it is: When does the State's interest in the control of things or 
information outweigh the individual interest at stake? In the instance 
of arrest, as in all other instances, the justification for the search must 
come from the circumstances of the case. Accordingly, we propose 
the retention of the present requirement that a search be a reasonably 
prudent measure in order to be authorized as an incident of arrest. 
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B. Vv'hat May Be Searched? 

129. At present the p~wer of search incidental to arrest is 
generally conceded to extend to areas within the control of the 
accused. This is a vaguely defined limitation; arguably some degree 
of vagueness is necessary to accommodate the exigencies of 
individual cases. It is useful, however, to attempt to put the matter in 
sharper focus by looking at the rationale for proceeding without a 
warrant. This rationale is the denial of access to relevant objects that 
may be destroyed or weapons or items that could endanger human 
safety or facilitate escape. This would suggest that the scope of the 
power should be restricted to spaces accessible to the accused at the 
time that the search is performed. 

130. This position may appear to raise problems of uncertainty 
in the definition of police powers. These problems are illustrated 
somewhat by the American experience of fluctuating decisions on a 
scope of search, particularly with respect to vehicles. 159 Are all parts 
of the passenger compartment under the driver's control? What about 
the trunk? We recognize that these issues pose problems. Insofar as 
vehicle searches are concerned, however, this concern for clarity is 
met by the proposals for expanded powers outlined later in this 
Chapter. These proposals would give the police clear powers to 
search the entirety of vehicles occupied by arrested persons once 
requisite grounds exist,160 and would leave as the main focus of 
dispute the situations in which the person is found inside private 
premises, such as a residence or place of work. 

131. The question of the scope of search in such circl1mstances 
has been a matter of dispute in both the United States and Lritain. In 
the definitive pronouncement of the United States Supreme Court in 
the Chimel case, it was stated: 

A gun on a table or in a drawer in fror',t of one who is arrested can be as 
dangerous to the arresting officer as one concealed i~ the clothing of the 
person arrested. There is ample justification, therefore. for a search of 
the arrestee's person and the area "within his immediate control" -
construing that phrase to mean the area from within which he might gain 
possession of a weapon or destructible evidence. 161 

On the other hand, the Royal Commission on Criminal Procedure in 
England has proposed that statutory recognition be given to 
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warrantless searches of premises occupied by, or under the control 
of, a person, even if he is arrested elsewhere, with the limitation that 
such searches could only be performed "on the basis of suspicion on 
reasonable grounds" that the premises contained articles material to 
the offence charged or a similar offence. 162 

132. The British approach may be criticized for its failure to 
respect the special privacy interest in the premises which an 
individual occupies. The circumstances thatjustify the deprivation of 
liberty entailed by an arrest do not require that the individual 
automatically lose his protection against violation of his private 
spatial domain. The relationship between arrest powers and the 
violation of private domains has arisen in recent Canadian cases, 
which have evinced a continuing judicial resistance to allow 
warrantless intrusions into the private domain of alleged offenders. 163 

A sympathetic concern was expressed to Commission researchers by 
peace officers in a number of Canadian cities who indicated that even 
after performing an arrest they preferred to have a warrant in their 
possession before searching the accused's premises. 

133. We believe that the Chimel rule is a sound one. Although 
at first glance it may seem rigid and unnecessarily limited, the reach 
test does provide a workable definition of the area within the 
accused's control; indeed, extending the scope of search and seizure 
beyond the reach of the arrested person may create problems of 
definition far greater than those it solves. 164 Moreover, the adoption 
of this rule in Canada would leave a number of viable options open to 
peace officers wishing to search the premises of a party they intend to 
arrest: a search warrant could be obtained either before entry or after 
the arrest. In either case, use of the telephonic warrant procedure we 
recommend later might well be appropriate. 165 We conclude that the 
inconvenience entailed in obtaining a warrant is generally outweighed 
by the interests served by the Chimel rule. 

134. One situation in which requiring a warrant might seem 
unduly rigid, however, is that in which "objects of seizure" are within 
the plain view of the officer at the time of the arrest, yet beyond the 
reach of the arrested person. The "plain view" doctrine, which has 
long been recognized in the United States, would permit seizure of 
items in such a situation. 166 This doctrine is discussed later in this 
paper. 167 Also relevant to the issue of the scope of search incidental 
to arrest is the matter of intimate contacts with the person. Insofar as 
these fall within the definition of "medical examinations", the 
recommendations discussed later would require resort to special 
procedures. 168 
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C. What May Be Seized? 

135. As indicated earlier, the justifications for search incidental 
to arrest have focused on a number of classifications of items - the 
fruits of a theft, evidence of the offence alleged to have been commit
ted, and dangerous weapons. 169 At the same time, the case-law has 
denied the validity of seizing items unconnected to legitimate state 
interests attending an arrest, such as money lawfully possessed by the 
accused. 170 It was observed earlier that the objects of seizure associ
ated with search incidental to arrest actually have fallen within similar 
categories to those objects associated with warrants to search places; 
the proposed definition of "objects of seizure" was intended to cover 
all intrusive searches, including those incidental to arrest. 171 This 
approach conforms to that adopted in the ALI Code, under which the 
definition of "things subject to seizure" upon arrest incorporates clas
sifications of things seizable under warrants. In 

136. The need to preserve safety in the context of an arrest, 
however, may justify expanding the scope of seizure. Although certain 
instruments may not fit strictly within the Criminal Code provisions 
covering illegal use or possession of a weapon, it may be a reason(l';:11e 
precaution to remove them from the accused at the time of his arrest. 
The intention in seizing such instruments is neither confiscatory nor 
evidentiary; rather it is solely to facilitate the exercise of the arrest 
power. Accordingly, we propose that, in addition to "objects of sei
zure", a peace officer arresting an individual should be empowered to 
seize any weapon or other thing that could either assist the accused to 
escape, or endanger the life or safety of the accused, the peace officer 
or a member of the public. 

137. Finally, the occurrence of an arrest justifies seizure of items 
that will enable the police to identify the accused. Subparagraphs 
450(2)(d)(i), 452(1)(I)(i) and 453(1)(1)(i) of the Criminal Code all recog
nize that the need "to establish the identity of the person" may justify a 
decision by a peace officer or officer in charge to arrest and detain an 
accused person instead of releasing him with aform of written process. 
The power to actually search the person for identification once he has 
bp.en arrested has been recognized at common law. 173 We propose that 
it be entrenched in the regime we are developing. 
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III. Where Delay Is Dangerous 
to the Life or Safety of Persons 

RECOMMENDATION 

9. Where a peace officer believes on reasonable grounds that: 

(a) an "object of seizure" is to be found on a person or in a place 
or vehicle; and 

(b) the delay necessary to obtain a warrant would result in 
danger to human life or safety, 

he should be empowered to search for and seize the "object of seizure" 
without a warrant. 

138. Outside of arrest, the need to preserve life and safety is 
recognized in a number of warrantless powers. The rationale is most 
evident in the context of the weapons searches authorized by sections 
99 and 101 of the Criminal Code; it has also been a factor in the 
common law power of entry to stop, investigate and prevent breaches 
of the peace. We find that this rationale is persuasive. Whenever 
human life or safety is endangered by the delay necessary to obtain a 
warrant, the sacrifice of warrant protections is clearly jUstifiable in 
order to preserve what is an overriding value. Although detaching such 
searches from the prerequisite of arrest entails certain risks (which we 
address in the discussion of Recommendation 10 below), we believe 
these risks are also outweighed by the value of life and safety. 

139. This position assumes that the justification for intrusion 
accepted in this paper is established - viz. that the peace officer has 
reasonable grounds to believe that an "object of seizure" is to be 
found. Any weapon possessed in circumstances constituting an 
offence would fall within the scope of this seizure power. But while 
the proposed provision would accordingly subsume the warrantless 
powers accorded by sections 99 and 100 of the Criminal Code, it is 
more limited in certain respe<:ts than both the common law power to 
preserve the peace and the recently enacted provisions of section 
101. The need for the additional powers afforded by these two 
Sources is discussed later. 174 
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IV. Searches of Vehicles where Delay Risks 
the Loss or Destruction of Objects of Seizure 

RECOMMENDATION 

10. Where a peace officer has arrested a person who is in control 
of, or an occupant of, a movable vehicle, and believes on reasonable 
grounds that: 

(a) an "object of seizure" is to be found in the vehicle; and 

(b) the delay necessary to obtain a warrant would result in the 
loss or destruction of the "object of seizure", 

he should be empowered to search for and seize the "object of seizure" 
without a warrant. 

140. This proposal basically extends the power to search a 
motor vehicle beyond the limits which would otherwise be imposed by 
the rule for search incidental to arrest set out in Recommendation 7. 
Our position here is a cautious one. On the one hand, it signifies a 
recognition ofthe exigencies of situations in which a suspect is occupy
ing or in control of, a movable vehicle. In such situations, as the 

' . 175 United States Supreme Court recently concluded In the Ross case, 
there is a compelling need for the peace officer's authority to be 
clear-cut and free of unrealistic and confusing divisions of the vehicle 
into zones of permitted and forbidden investigation. Accordingly, we 
follow the principle enunciated in Ross that the scope of the warrant
less search of the vehicle should be as wide as that which a judicial 
officer could authorize by warrant. On the other hand, the proposal is 
significant for the powers which it does not confer. Specifically, it 
expresses our reluctance to confer warrantless search and seizure 
powers outside the context of arrest, even where there is a danger that 
incriminating objects will elude police control if an immediate search 
or seizure is not made. This reluctance pertains not merely to the 
search of vehicles but also to searches of persons and places. In this 
sense we have differentiated between the paramount interests of pre
serving human life and safety, which justified the relatively broad 
provisions of Recommendation 9, and the significant but nonetheless 
subordinate interests of preserving the "objects of seizure" them
selves. For the reasons outlined below, we are not prepared to recom
mend the same kind of provision to meet the latter interests as we are to 
meet the former. 
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A. The Present Law 

141. At pre.sent, Canadian law admits no general exceptions to 
the w~rrant reqUlrement based on the desirability of preventing the 
pote~tIal loss or des~ruction of objects of seizure. This factor has 
receIved so~e a~tention in case-law in other contexts. For example, it 
was rec~gmzed I~ Eccles v. Bourque,176 that in order to prevent the 
dest~uctIOn of eVId~nce, a peace officer may be excepted from the 
reqUIrement of makmg an announcement before entering premises to 
perform an arrest. Ifhe wishes to perform a search without a warrant in 
order to prevent such destruction, however the peace officer is some
wha~ limited in. his options. Ifno consent to'perform the search can be 
obtamed, a~d If no d~nger.to life or .safety exists, there are basically 
two alternatIves left: mv?kmg a speCial statutory power, or making an 
arrest and then conductmg a search incidental to it. 

. 142. Many relevant statutory powers of warrantless search and 
seIzure are found in federal regulatory and provincial statutes that are 
be~ond. th~ scope of this Working Paper. Insofar as crime-related 
legIslatIOn IS concerned, the primary example is that of the narcotics 
a~d drugs pow~rs.l77 Due to their portability and susceptibility to 
dIsposal, narcotIcs .and drugs are often perceived to pose particular 
dangers of dest~uctIOn or loss. These dangers are invoked by police 
officers to explam why, for example, when searching dwelling houses 
they prefer to resort to a writ of assistance than a search warrant. In th~ 
Law Reform Commission's survey of a writ use in Canada 40% of 
officers using writs explained that they had not used a warra~t due to 
~he need. to pr~vent destruction or removal of evidence. 178 Another 
mstance m whIch the rationale of preventing destruction of evidence 
app~ars to be applied is that of warrantless seizures of evidence of 
gammg offences under subsection 181(2) of the Criminal Code. Peace 
offi.cers interviewed by Commission researchers referred to cases in 
whIch peace offi~ers "stumbled" onto a game in progress and were 
accordmgly reqUlred to make an immediate seizure. 

143. The. sole ~lternat.ive in instances in which no statutory 
search power IS appbcable IS that of arrest. This alternative is not 
alw.ays an unrealistic one. At least insofar as "takings of an offence" or 
"thmgs ... possess.ed in circumstances constituting an offence" are 
co~cerned, .any behefthat an individual is in possession of the relevant 
~bJect of seIzure may amount to a belief that the individual is commit
tmg an offence: possession of property obtained by crime for exam
ple, or possession of narcotics or drugs. 179 However, the r;striction of 
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peace officers to this legal alternative raises certain difficulties. Insofar 
as the search power incidental to arrest is limited to the area within the 
arrested person's control (or, as we have recommended, his reach), it 
does not cover other areas, such as the space within a vehicle he is 
driving, in which objects of seizure may be located and susceptible to 
loss or destruction if an immediate search is not made. Perhaps more 
fundamentally, the logic of recognizing arrest as a prerequisite to 
searches for certain objects of seizure but not others demands 

examination. 
144. In addressing these difficulties, we look to the positions 

regarding the prevention of loss or destruction of objects of seizure 
taken in the case-law of other jurisdictions and in recent proposals 
from both law reform commissions and scholars. Many of these 
sources have expanded powers to make searches and seizures for such 
purposes beyond arrest situations. The additional exceptions to the 
warrant requirement that have been recognized, however, are gener
ally limited according to one or more variables. Although the exact 
nature and mix of variables in each case differs somewhat, it is possible 
to identify one factor as most critical: the identity of the subject of 

search. 

B. Different Subjects of Search 

145. There are three subjects of search at issue in this Working 
Paper: persons, vehicles and privately occupied places, residential 
and non-residential. In some jurisdictions, it is recognized that the 
danger of loss or destruction of objects sought may justify warrantless 
search intruding upon some individual interests but not upon others. 
This differentiation may be a product of either or both of two factors: 
the different values placed upon different interests, and the particular 
risk of loss or destruction associated with each of them. 

(1) Vehicles 

146. There appears to be a consensus among other common 
law jurisdictions that searches of vehicles should be relatively free of 
the constraints of warrant procedure. This is partly because, although 
vehicles are private domains, they are less valued as such than places 
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in which the individ~allives or works. 180 Attention has also been paid 
to the fact that v~hlcles, d~e to their inherent mobility, are likely to 
escape an officer s control m the time required to obtain a warrant to 
search them. These f~ctors ~ave not led to a proliferation of express 
powers to search ~ehlcles wIthout warrant in Canadian criminal law . 
Ind~ed, only se~tlOn 99 of the Criminal Code explicitly mentions 
vehIcles as a subject of warrantless search. In large part, this is due to 
t?e ready access peace officers gain to vehicles under provincial 
lIquor control and motor vehicle legislation. 181 

147. The jurisdiction that has given the greatest attention to 
warrantless searche~ of vehicles is the United States. In Chambers v. 
Maroney, the Amencan Supreme Court observed: 

[T]he circumstances that furnish probable cause to search a particular 
auto for ~articular articles are most often unforeseeable; moreover the 
o~p~rtumty to search is fleeting since a car is readily movable. Where 
thIS IS true ... if an effective search is to be made at any time either the 
search must be made immediately without a walTant or th~ car itself 
must be seized and held without a walTant for whatever period is 
necessary to obtain a walTant for the search. 182 

The A.LI Code, following in the tradition of American jurisprudence 
contams this provision: ' 

An officer who has reasonable cause to believe that a moving or readily 
mov~ble v~hicle, ?n a public way or waters or other area open to the 
publIc or m a pnvate area unlawfully entered by the vehicle is or 
contains t~ings subject to seizure ... may, without a search w~rrant, 
st~p, detam, and search the vehicle and may seize things subject to 
seIzure discovered in the course of the search. 183 

A provision for warrantless searches of vehicles for objects of seizure 
has also been proposed by the Royal Commission on Criminal 
Procedure in England and Wales. 184 

.148. Our Recommendation 10 does not advance an "auto
mobIle exception" to the warrant requirement as such. Rather it 
responds to c~n~erns similar to those recognized in the United St;tes 
and Great Bntam by expanding the scope of search incidental to 
arrest in cases involving a movable vehicle. In large part, our position 
her~ reflects concerns related to searches of persons. As a matter of 
polIc~, these concerns - a desire for clarity of status, and an 
aver~lOn to unnecessary increments in police discretion - prompt us 
to he warrantless search powers as much as possible to the 

.. f 185 prereqUIsIte 0 arrest.. But there are two additional points, specific 
to the context of vehIcle searches, that deserve mention now. 
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149. First, except for instances in which the vehicle is both 
unattended and unoccupied, it seems fair to observe that the search 
of a vehicle must frequently involve an arrest in fact: the detention of 
the person concerned against his will during the period of the search. 
We recognize that the Supreme Court of Canada decided in the 
Chromiak case l86 that in complying with a police initiative to stop the 
motor vehicle he was driving, an individual could be considered to be 
acting voluntarily and hence be unconstrained by a condition of legal 
arrest. But Chromiak, a case involving a demand for a breath sample, 
must be viewed on its own facts. It did not purport to establish that 
stops of vehicles for an investigative purpose would never involve an 
arrest. Given the unlikelihood that a person whose vehicle is stopped 
and searched would be permitted, or indeed would consider himself 
to be permitted, to leave the scene either with or without the vehicle, 
it is arguable that the ratio of Chromiak would rarely be applicable in 
cases of vehicle searches. And while it is possible to conceive of the 
element of detention in such cases as incidental to the exercise of the 
power of search, peace officers themselves often account for vehicle 
stops in terms of investigation of a person - an inquiry into the 
commission of an offence by the driver or occupant. In such cases, it 
seems realistic to view the primary power at issue as one of arrest 
(controlling the suspect), and the ancillary power as one of search 
(looking through the suspect's vehicle). 

150. Second, the,re is the danger that drafting a parallel power 
of vehicle search outside the context of arrest will lead to inconsistent 
and confusing interpretation and development of the two sources of 
authority. In this regard, it is relevant to consider the American 
experience, culminating in the simultaneously released 1981 
decisions in Robbins I87 and Belton. 188 In the former case, the 
Supreme Court invalidated the seizure of marijuana from an opaque 
bag in the luggage compartment of a suspect's car; in the latter case, 
the same Court upheld the seizure of cocaine from a jacket pocket in 
the passenger compartment of a car occupied by the suspect. While 
the significance of the source of authority for the search was not 
made precisely clear in either case, it is noteworthy that the former 
instance was analysed as a warrantless search of vehicle within the 
"automobile exception" and the latter was viewed as a search 
incidental to arrest. Given the similarity of the facts in the two cases, 
it is hardly surprising that the Supreme Court felt compelled within a 
year to attempt to resolve the resulting uncertainty by its expansion 
of the automobile exception in the Ross case. 189 While departing from 
the specific solution advanced in Ross, we agree that the American 
experience points out the need to clarify the powers to search 
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vehicles without warrant. We suggest that this objective IS well 
served by the single power set out in Recommendation 10. 

(2) Privately Occupied Plact.'s 

151. Searches of privately occupied places, both residential 
and n~n-residential, present the least compelling arguments for 
ex~eptIOns t~ the warr~nt requirement in the interests of preserving 
objects of seIzure. UnlIke persons and vehicles, such premises are 
stationary; while evidence believed to be on the premises can be 
removed or destroyed in the time required to obtain a warrant there 
is a ~egligible dan?er of the premises themselves disappearin~. And 
~s .dIsc~~sed earlIer, the individual's interest in maintaining the 
InvIOlabIlIty of his private domain has long been given strong 
recognition in the law. 190 

152. As well as the considerations of principle applicable here 
there is a pragmatic problem in establishing any generally defined 
power to search premises without warrant. That is the danger that 
such a power might be used so frequently as to render the warrant 
requirement meaningless in practice. Such a danger may be posed in 
fact by the Australian Criminal Investigation Bill, which permits 
warrantless searches of premises to prevent loss or destruction of 
relevan.t i~~ms in "circumstances of such seriousness and urgency as 
to reqUlre . departure from the warrant requirements. 191 The scope of 
the exceptIOn defined by the quoted words is imprecise and could be 
construed quite widely. In this regard, it is relevant ;0 look at the 
Canadian experience with section 101 of the Criminal Code. 
~lt?ough the warrantless search power accorded by this provision is 
lImIted to instances in which it would be "impracticable" to apply for 
a warrant, searches without warrant under the section have in fact 
become the rule. 192 

153. Some courts and scholars in the United States have 
attempted to circumvent such danger by framing warrantless powers 
t~ search premises in terms that limit their exercise to truly urgent 
CIrcumstances. A list of relevant factors was set out in the Circuit 
Court level decision in Rubin, which dealt with narcotics: 
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(1) [T]he degree of urgency involved and the amount of time necessary 
to obtain a warrant. 

(2) [T]he reasonable belief that the contraband is about to be removed. 

(3) [T]he possibility of danger to the police officers guarding the site of 
the contraband while a search warrant is sought. . 

(4) [T]he information indicating the possessors of contraband are 
aware that the police are on their trail. 

(5) [T]he ready destructibility of the contraband and the knowledge 
"that efforts to dispose of narcotics and to escape are characteristic 
behavior of persons engaged in the narcotics traffic". 193 

While this set of fact~rs is undeniably comprehensive, and may be 
valuabie for a reviewing court, it is so detailed and complex as to be 
virtually meaningless for a police officer faced with an immediate 
decision as to whether or not to perform a warrantless search. 

154. The Royal Commission on Criminal Procedure194 and the 
American Law Institute 195 have uniformly rejected the permissibility 
of non-consensual searches of premises without warrant outside of 
those associated with powers of arrest and, in the former case, danger 
to life or safety. For the reasons outlined above, we agree with their 
position. 

(3) Persons 

155. The greatest conflict in the present context arises with 
respect to searches of persons. Persons, like vehicles, are generally 
mobile, and similar risks of loss or destruction may flow from a 
failure to conduct a personal search immediately upon encountering 
an individual reasonably believed to be carrying "objects of seizure". 
On the other hand, the particular value our legal tradition has placed 
on the inviolability of the body serves to distinguish the two cases 
from each other. While a stop and examination of a vehicle, in the 
absence of legal authority, could amount in itself to a trespass to 
chattels, this wrong cannot be equated with the assaults, batteries, 
false arrests and other violations that could arise from an improper 
stop and search of a person. 

156. The importance of the individual interests affected is 
recognized in American law, in which a warrantless search of person 
outside of arrest is authorized only on the basis of protection from 
concealed weapons and not potential destruction of other items. This 
approach has been supported by the argument that the benefits of 
warrantless search in other cases are outweighed by the potential for 
abuse. 196 On the other hand, the Royal Commission on Criminal 
Procedure in England has recommended a statutory power to stop 
and search persons in public places who are suspected on reasonable 
grounds of conveying stolen goods or being in possession of items 
otherwise illegal to possess: 
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I (c) special interrogation procedures for persons found in 
disorderly houses - section 183 of the Criminal Code; 

(d) precious metals warrants - section 353 of the Criminal Code; 

(e) powers to search for stolen timber - subsection 299(3) of the 
Criminal Code; 

(f) powers to seize cocks in a cockpit - section 403 of the 
Criminal Code; 

(g) powers to seize counterfeit money - section 420 of the 
Criminal Code; 

(h) powers relating to narcotics and drugs - section 10 of the 
Narcotic Control Act and section 37 of the Food and Drugs Act. 

A. Gaming- and Bawdy-House Provisions 

385. We offer our recommendations to abolish the powers 
conferred by sections 181, 182 and 183 of the Criminal Code at a time 
when Parliament is considering proposals to repeal the latter two 
sections.456 While concurring with the Minister of Justice's proposals 
in this respect, we cannot anticipate the fate of the present legislation. 
Accordingly, our discussion addresses all aspects of the special 
search and seizure powers relating to gaming- and bawdy-houses. 

(1) Sections 181 and 183 

386. There are two essential features that have historically 
distinguished the search warrant under subsection 181(1) of the 
Criminal Code: the "report in writing" procedure, and the authoritv 
to seize and question persons found in the premises searched, 
pursuant to section 183. Both of these id~osyncrasies represent 
departures from our proposed recommendations. Together with these 
special features of the warrant, we examine the special power of 
warrantless seizure afforded by the present subsection 181(2). 

387. The "report in writing" is unique in two respects. First, it 
is the one warrant procedure that does not require the applicant to 
present reasonable grounds in his application for the warrant. 457 
Second, it is not concluded by swearing an oath. These features, as 
was outlined earlier, are traceable to the peculiar origins of s~ction 
181 as an essentially internal police order procedure.458 The 
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identifiably ''judicial'' safeguard that the applicant satisfy a probative 
test by sworn evidence was simply not appropriate to the original 
administrative context of the provision. As has been noted, though, a 
measure of protection was originally offered in the ancillary 
requirement that a citizen's complaints under oath be appended to the 
report. Consequently, it is possible to see that the safeguards on the 
procedure have indeed been decreased since its origins, despite the 
recent inclusion of section 181 within the category of expressly label
led "warrant" provisions. 

388. What justifies the retention of these exceptional features 
today? In the course of interviews with police officers from some 
Canadian forces, Commission researchers were told that speed was 
essential in obtaining a warrant to search gaming- and bawdy-houses 
and that reversion to an ordinary procedure of "information upon 
oath" would unduly impair police efficiency. On the other hand, 
representatives of other forces perceived that there was little 
practical difference in the preparation of applications for section 443 
and section 181 warrants. In regard to the presentation of reasonable 
grounds, this latter view appears to respect the ruling in the Foster 
case,459 which held that if reasonable grounds are not presented on 
the face of the report, the justice must inquire into them. Indeed, 
police in Saint John and Edmonton appear, from the samples of the 
warrants collected during the Commission's survey, to follow a 
practice of including I \~asonable grounds on the report form despite 
the absence of a statutory requirement to do so. The claim that 
section 443 procedures l.\re too cumbersolLt:. for the gaming- and 
bawdy-house offences lis 'Led in section 181 was also contradicted by 
evidence in the warrant survey that officers in some cities surveyed 
were more likely to respond to the commission of a gaming- or 
bawdy-house offence by resorting to section 443 than to the special 
provision of section 181. 460 

389. N or does any legitimate justification exist for the retention 
of the power to seize and question persons found on the premises 
searched. This power is not really a search or seizure power as such. 
Rather, it is basically a provision for detention outside arrest and for 
compulsory submission to interrogation outside traditional restraints 
upon police powers to enforce private co-operation. The implications 
of section 183 are obviously quite severe, a fact noted with concern 
by the Saskatchewan Court of Queen's Bench in Re Sommerville. 
According to this decision, section 183 can only be employed to gain 
information about two matters - the use of the relevant premises and 
the execution of the search.461 Even staying within the bounds of 
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permissible questions, however, the interrogation gives the police an 
anomalous power to compel private co-operation. While insisting that 
resort to this power was rare, police representatives did allude to 
instances in which it had been used to compel disclosure of the 
identity of the "keeper" of suspected premises. 

390. Nor can we find a persuasive reason to retain the 
warrantless power of seizure found in subsection 181(2). In fact, 
representatives from a number of forces interviewed by Commission 
researchers asserted that the provision is never used; in these forces, 
administrative policies dictate that a warrant always be obtained. 
Representatives from other forces, however, maintained that the 
warrantless power was occasionally useful. Examples of suggested 
use included instances of stumbling upon an illegal game in progress, 
finding a game being held in a public place, and situations of urgency. 
However, the decision of the Supreme Court of Canada in Rockert v. 
The Queen462 seems to have diminished the provision's utility even to 
those forces which have resorted to it. It was decided in that case that 
a practice of employing premises is necessary for the place to 
constitute a "common gaming house" as defined in the Criminal 
Code. Accordingly, the use of subsection 181(2) to respond to initial 
or transient uses of premises for gaming might well be improper. 

391. It might be possible to defend these departures, were the 
interests at stake in enforcing prohibitions against gaming- and 
bawdy-houses more critical. On the contrary, however, the validity 
of the underlying rationales are open to question. The nineteenth
century view of controlling the targeted activities in order to prevent 
more serious crime is open to question. This Commission has cited 
laws against unlawful gaming as examples of offences that should be 
reconsidered in the light of present social attitudes. 463 Even though 
such activities remain prohibited, it is difficult to maintain that a 
special search and seizure power should be accorded to enforce 
them. 

392. One concern expressed by representatives of some 
Canadian police forces was that in the absence of a special warrant 
provision, the presumption stated in paragraph 180(1)(a) might 
become inoperative. This paragraph reads: 

(a) evidence that a peace officer who was authorized to enter a place 
was wilfully prevented from entering or was wilfully obstructed or 
Gelayed in entering is, in the absence of any evidence to the contrary, 
proof that the place is a disorderly house; ... 

Without discussing the merits of this provision, a topic outside the 
scope of this paper, it might be commented that the presumption is 
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not triggered by the existence of a section 181 warrant; rather, it 
depends solely on the authority of the peace officer to enter the 
relevant premises. This authority could validly come from any 
warrant, be it one we have proposed in our recommendations or the 
present section 443 of the Criminal Code. 

(2) Women in Bawdy-Houses 

393. The warrant provision currently defined by section 182 
appears to be rarely used. The Commission's survey did not disclose 
any examples of its issuance. Police officers interviewed in Winnipeg, 
Toronto, Ottawa, Calgary and Montreal regarded the provision as 
useless and could not recall an instance in which it had been 
employed. 

394. Any lingering validity this warrant might possess would 
vanish under the scheme of general rules advanced in this paper. We 
have recommended that powers of search and rescue be provided for 
persons unlawfully obtained.464 To the extent that the presem;e of an 
"enticed" or "concealed" woman in a bawdy-house may not be a 
product of illegal detention, there i.s simply no valid justification for 
intrusion under a search and rescue power, much less a search and 
seizure power. If the police wish to assert control over a woman in 
circumstances that are not legitimately those of rescue, their power to 
do so should be viewed in the normal context of such intrusions -
that of an arrest. While the original enactment of the warrant for 
women in bawdy-houses may have been occasioned by a genuine 
concern for their exploitation, its retention in the present Criminal 
Code cannot be justified. 

B. Precious Metals 

395. As quaint as the section 353 warrant might appear to be, 
the basic fact remains that it does nothing more than c1utter up the 
Criminal Code.465 Not surprisingly, no evidence of its use showed up 
in our survey of warranted searches in cities. If anyone is using this 
warrant in rural areas, it is a fairly well kept secret. In an attempt to 
uncover some evidence of its use, our researchers contacted 
provincial court offices in the Yukon and Northwest Territories. 
Surveys conducted by these offices failed to turn up a singlle judge 
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who could recall issuing such a warrant. The provision was created to 
deal with frontier mining in the mid-nineteenth century, but both the 
epoch and the administrative scheme the original warrant enforced 
have faded away. 

396. The provision still applies to the offence of fraud in 
relation to minerals, as set out in section 352. However, the 
remaining days of this offence may themselves be numbered. The 
Law Reform Commission of Canada has proposed a regime of theft 
and fraud offences that would remove particularized provisions such 
as the present section 352 from the Criminal Code. 466 Even if the 
substantive offence is retained, the warrant provision serves no 
useful purpose, even in theory; its subject-matter would be 
comprehended by our general recommendations as well as existing 
powers incidental to arrest, and under section 443. 

C. Timber 

397. Section 299 of the Criminal Code appears to be used 
infrequently at the present time. It is true that training materials for a 
number of police forces still contain references to this offence.467 

However, the virtually negligible rate of prosecutions under section 
299 in recent years strongly suggests that very little resort is made to 
the search power under that section. Between Britifih Columbia and 
Quebec (two of the major timber producing provinces in Canada), 
only three charges were recorded in 1978.468 MoreDver, the 
registration of timber marks - the subject of the special search 
power - appears itself to be declining. We therefore recommend that 
this special provision be abolished. 

D. Cocks in the Cockpit 

398. It similarly appears that the cock-fighting sections of the 
CriminaL Code are used very infrequently at the present time. In 
1978, the most recent year for which even partial criminal statistics 
are available, only one prosecution was launched in the reporting 
provinces of British Columbia and Quebec.469 Vvhatever utility the 
provision ever had has probably been superseded by provincial 
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cruelty to animals legislation.470 Although some peace officers 
recounted some interesting anecdotes to Commission researchers 
about cock-fighting prosecutions, none could recall using the power 
of seizure. We recommend that the provision found in subsection 
403(2) of the Criminal Code be abolished. 

E. Counterfeit Money 

399. Unlike the statutory provisions related to timber and 
cocks in a cockpit, this power of seizure may be useful to peace 
officers under present law. There were 226 charges of counterfeiting 
and currency offences in 1978, a fraction of the percentage of criminal 
charges laid in Canada in that year, but nonetheless a significant 
number compared with the even more marginal figures pertaining to 
cock-fighting and timber offences.471 We must ask, then, what the 
special seizure provision in section 420 adds to the proposed powers 
to seize items possessed in circumstances constituting an offence or 
comprising evidence of crime. 

400. Peace officers have pointed to two situations in which the 
provision may be useful. First, it permits seizure of tainted money 
from individuals without a warrant ir: circumstances in which the 
individuals themselves are not suspected of involvement in an 
offence. Without section 420, peace officers could not make a 
warrantless seizure from a person without either arresting him or 
obtaining his consent. Second, it permits peace officers lawfully 
present on suspected business premises to make a quick seizure of 
counterfeit money found therein even where the money is beyond the 
control of a suspect and hence not seizable as an incident of arrest. 
Since the second situation is manifestly covered by the "plain view" 
rule in Recommendation 30, we turn our attention to the first. 

401. It should be noted that in the case of oossession of other 
classifications of contraband, such as house breaking instruments, no 
warrantless power of seizure is provided by the Criminal Code, 
notwithstanding the fact that existing indicators of the gravity of the 
offence, such as penalty maxima, are identical to those attending 
counterfeiting offences. It is possible that even innocent persons, 
reluctant to part with counterfeit money in their possession without 
compensation, migh,t thwart efforts to seize it in the delay necessary 
to obtain a warrant after being confronted with police investigators. 
In such cases, a peace officer would have to determine whether 
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warrantless seizure could be justified as an incident of arrest or as 
within the scope of the "plain view" doctrine. 

402. There is a manifestly regulatory aspect to section 420, an 
apparent tolerance of the special discretiol1 it confers on peace 
officers in order to protect the integrity of Her Ivfajesty's currency. 
We recomrnend that, at least insofar as crime-related legislation is 
concerned, the seizure of counterfeit money and counterfeiting 
instruments should be governed by the same principles that govern 
other items illegally possessed. 

F. Narcotics and Drugs 

403. Having discussed writs of assistance in conjunction with 
Recommendation 43, we turn to the other search and seizure powers 
under the Narcotic Control Act and the Food and Drugs Act. 
Although, in terms of the procedural norms we have outlined, these 
represent exceptional provisions, it is important to realize that they 
are actually exercised quite frequently. Narcotics and drugs were 
identified as the object of search in 488 of the 1,825 warrants reported 
as having been executed in our warrant survey.472 In the case of 
personal searches without warrant, they also appear to be frequently 
sought.473 

404. The major effect of our recommendation to abolish special 
search powers for narcotics and drugs would be to r!;quire a warrant 
for all non-consensual entries into privately occupied places, whether 
residential or not, unless human life or safety was at risk. Although 
the effect of such a modification in Canadian law may seem drastic, it 

. is important to realize that the warrantless powers currently given to 
peace officers in this country with respect to narcotics and drugs 
exceed those aVCljlable in most of the other countries with a 
common law tradition. 

405. In England, for example, a warrant is required to enter 
premises to search for unlawfully possessed drugs,474 a requirement 
endorsed by the Royal Commission on Criminal Procedure: 

282 

3.39. We have received little evidence arguing for coercive 
powers of entry and search before arrest to be available without warrant 
or other written authorisation. In our view such an intrusion upon the 
citizen's privacy should always reqdre some form of prior and formal 
authorisation, whatever the purpose of the search. The existing powers 
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are mainly confined to entry and search for items which it is an offence 
knowingly to possess (we refer to these as prohibited goods) for 
example stolen goods, drugs, firearms, and explosives .... Warrants for 
these items should be issued only if it is shown to the issuing authority 
that there is suspicion based on reasonable grounds that the object of 

, h ' 'fi d 475 the proposed search IS on t e premIses speCl Ie . 

An even stronger position obtains in the United States, in which it has 
been held that absent narrowly defined exigent circumstances, a , ' 

warrantless entry into premises to search for contraband IS 

presumptively "unreasonable" and unconstitutiona1.
476 

While the 
Criminal Investigation Bill, 1981 currently under consideration in 
Australia would permit warrantless searches of private premises for 
objects such as narcotics to prevent their loss or destruction, the 
Australian Law Reform Commission, in proposing this power, 
expressed its hope that such intrusions would be legislated judicially 
"very much alo-ng the lines of the American experience" .477 The 
country with the closest position to that of present Canadian law in 
this respect is New Zealand, in which police officers may search 
premises without a warrant for certain classifications of "controlled 
drugs" including cannabis, cocaine, opium and morphine.

478 

406. If a power to conduct warrantless searches of privately 
occupied places were considered to be justifiable in narcot~cs. and 
drugs cases, it would have to be narrowly confined to partIc?lar~y 
dangerous narcotics and drugs, and to particular emergenc:tes m 
which loss or destruction of the objects was imminent. For reasons 
outlined earlier, we believe that "emergency" criteria are difficult 
both to define and enforce. While narcotics and drugs offences may 
be viewed as serious, we find it difficult to justify a departure from 
the policy against authorizing warrantless entr~es in~o private 
premises solely to avoid dangers of loss or destruction o~ objects of 
seizure".479 In situations in which obtaining a conventIonal search 
warrant is impracticable, our position leaves open the possibility ?f 
seizing narcotics incidental to the arrest of a person belIeved to be m 
the premises, or of obtaining a telephonic warrant. 

407. Certain other provisions are affected by our recommtmda
tion. The narcotics and drugs provisions were cited earlier as 
examples of disharmony between grounds for entering a place and 
powers of execution once entry has been made.

480 
This disharmony 

undermines the control represented by the warrant, since it leaves the 
peace officer with wide discretion as to the ambit of intrusion: in 
particular, as to whom to search and what to seize. The general 
proposals we have developed avoid such incongruity by allowing the 
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warrant itself to authorize and define most of the types of intrusion 
the officer might be called upon to make in the legitimate pursuit of a 
search or seizure power. For those contingencies that cannot be 
addressed by the warrant, such as discovery of unanticipated objects 
of seizure, we attempted to develop fair and balanced approaches. 
The extension of our recommendations to searches related to 
narcotics and drugs offences would make some of the incongruous 
and peculiar powers under existing legisl~tion unnecessary. 

408. Consider, for example, the seizure of evidence of an 
offence. At present, this may not be authorized in a Narcotic Control 
Act and Food and Drugs Act warrant, which can only be issued to 
search for the contraband itself, but it may be effected by the officer 
in the course of executing the search. It is difficult to discern a 
legitimate reason for this restriction upon Narcotic Control Act and 
Food and Drugs Act warrants. Indeed, its continued existence has 
made it necessary for officers to make strained allegations of 
conspiracy in order to invoke Criminal Code powers to seize 
documentary materials in premises, such as telephone company 
offices, where no contraband is believed to exist. Making the general 
rules applicable would make this practice unnecessary. 

409. The existing Narcotic Control Act and Food and Drugs 
Act provision for search of "any person" found in a place searched 
may be rationalized on the basis of the historical absence of any 
general power to make such a search in the absence of arrest. Our 
recommendations, however, allow for personal search only where 
authorized by warrant or where authorized as an incident of arrest. 
No convincing reason exists for exempting narcotics or drugs 
searches from this rule. Indeed, the arguments in favour of the rule 
have been advanced quite often in discussions of searches for 
narcotics. The Ybarra case, the leading American constitutional 
decision on point, dealt with a drug raid in a tavern. 481 In Canada, the 
Pringle Commission, having investigated a similar raid in Fort Erie, 
Ontario, concluded with the following recommendation: 

Persons found in a place other than a dwelling-house, where there is no 
reasonable cause to believe that they are in possession of a narcotic or 
anything incidental to possession of a narcotic by themselves or others, 
should not be subject to search when the only basis for the search is 
their legitimate presence in such place.482 

410. The existing discretion to conduct personal searches for 
narcotics or drugs raises an apprehension of employing the power 
against individuals not because of what they are believed to have 
done, but because of their personal characteristics, membership in 
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minority groups, or conformity with police profiles of drug m;crs or 
couriers. These apprehensions arise in conjunction with street 
searches as well as searches of privately occupied places. We believe 
that, however important criminal law enforcement objectives may be 
in a particular case, intrusions should not be performed either on a 
wholesale basis at selected target groups or, for that matter, at 
random. The retention of an open power to search invites both the 
exercise of that power in inappropriate cases and the apprehension 
that such unjustified use of the power is being made. 

411. The major concern on the part of police officials about 
losing the special power to search persons for narcotics and drugs is 
that they encounter many circumstances in which, through intuition, 
they believe a number of members of a group to be in possession of 
drugs, yet would be reluctant to risk incurring liability by subjecting 
these intuitions to a "reasonable grounds" test. An example of such 
circumstances cited by the police is a search of a house in the course of 
which a number of occupants are found. If the concern were to be 
persuasive, one would expect the existence ofthis intuition to be borne 
out by the fact of frequent seizures of drugs on such persons. Yet the 
empirical evidence from the Commission's survey indicates the con
trary. For example, of 32 seizures of chemicals reported in the warrant 
survey, only 18.6% were made by virtue of frisks or strip searches of 
persons. While there were far more reported seizures of marijuana 
(412), a smaller proportion of these (5.8%) occurred by virtue of person 
searches. In most cases involving narcotics and drugs seizures, the 
extent of intrusion made to find them was either a sighting in "clear 
view" or a search of "drawers, cupboards, closets and files" .483 These 
figures prompt one to concede the utility of person searches in some 
cases involving illegal narcotics or drugs. They also suggest, however, 
that these items are not so frequently found to be concealed on occu
pants of premises as to justify the present existence of utter discretion 
to perform such searches. As in the case of all items mentioned in 
warrants, a person should only be searched for narcotics or drugs 
when there are reasonable grounds to believe that he is concealing 
them. 

412. Finally, there is the problem of the special powers to use 
force to break open various compartments and things. These powers, 
as currently set out in subsection 10(4) of the Narcotic Control Act and 
subsection 37(4) of the Food and Drugs Act, were not introduced into 
narcotic and drug legislation until the 1960-61 amendments. 484 The new 
scheme introduced by these amendments was also significant for 
bringing the writ of assistance into the mainstream of search and 
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seizure provisions in the latter Act. Indeed, the extraordinary powers 
to use force may be identified quite readily with the writ and traced 
historically to the exercise of royal prerogative associated with early 
writ legislation. If this somewhat inappropriate transplant from writ of 
assistance provisions explains the anomalous power to use force in 
Narcotic Control Act and Food and Drugs Act searches, however, 
there is little basis for arguing for its retention. To make such an 
argument, in light of Recommendation 20, which incorporates existing 
standards of "reasonable and probable grounds" and "necessity", is to 
argue for giving the police the discretion to use force either when such 
grounds do not exist or at least unnecessarily. Any concern for the 
special factors presented by Narcotic Control Act and Food and Drugs 
Act searches may be met by the concession that section 25 of the 
Criminal Code is flexible enough to take these factors into account. 485 

4l3. To the degree that the departures from our recommenda
tions respecting searches of places and persons and use offorce cannot 
be justified, we recommend the abolition of the special search and 
seizure provisions under section 10 of the Narcotic Control Act and 
section 37 of the Food and Drugs Act. If illegal use of narcotics and 
drugs continues to be dealt with under legislation separate from the 
Criminal Code, then the crime-related search powers outlined in this 
paper should be incorporated into that legislation. It may be unneces
sary to do so expressly, given subsection 27(2) of the Interpretation 
Act and the cases applying this provision to search and seizure law. 486 

G. Obscene Publications, Crime Comics and 
Hate Propaganda 

RECOMMENDATION 

45. Special warrant provisions for obscene publications, crime 
comics, and hate propaganda should be regarded as regulatory 
provisions rather than legitimate components of criminal procedure. 
Accordingly, if they are to be retained, they should be incorporated into 
regulatory legislation and removed from the Criminal Code. 

414. That it is legitimate to seize items to prevent the continua
tion of an offence was recognized earlier in this paper 487 But the 
detention and disposition of the things seized are tied, according to the 
conventional model of criminal procedure, to an accusation and ad-
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judication against their possessor. The in rem alternative offers a 
mechanism that allows for an initial intrusion, an adjudication, and a 
disposition outside the conventional route of the criminal prosecution. 
It is trite to say that this alternative falls outside the limitations articu
lated by Dicey in the first principle ofthe rule oflaw; it is obviously not 
a way by which "a distinct breach of the law" is "established in the 
ordinary legal manner" .488 The question is whether the availability of 
this alternative may be supported by arguments strong enough to 
justify its retention. 

415. To begin with, the point may be made that since the indi
vidual distributor is not charged with an offence, the in rem procedure 
spares him the prospect of a criminal conviction if the publication is 
indeed found to violate the relevant test. The benefit of this dispensa
tion is augmented by the apparent willingness of the courts to impose 
traditional criminal law burdens of proof and rules of evidence upon 
the Crown, despite the reference in subsection 160(2) (obscene pub
lications and crime comics) and subsection 281.3(2) (hate propaganda) 
of the Criminal Code to the individual "showing cause" why the matter 
seized should not be forfeited. 489 In other words, goes the argument, 
the individual gains some of the protections of a criminal trial without 
suffering its major risk. 

416. This argument must concede that, notwithstanding the abs
ence of a conviction, considerable prejudice is caused to the publisher 
or distributor by the in rem procedure. In R. v. Pipeline Ne"ws, for 
example, the Edmonton authorities seized and obtained a forfeiture 
order for 2,580 publications.49o In fact, the possible prejudice does not 
merely stem from the forfeiture order; rather, considerable loss may be 
caused by the detention of the materials pending the final disposition 
Although the show-cause hearing is required to proceed within seven 
days, one must take into account the possibility of delay in a final 
adjudication. The decision of first instance in Pipeline News, for exam
ple, was not rendered until a year after the hearing. When the addi
tional possibilities of appeals and applications to quash the warrant 
are considered, the financial consequences of an unjustified seizure, 
particularly to periodicals, must be recognized as significant. 491 

417. Consequently, the defence of the in rem proceeding must 
fall back to the position that while the implications ofthe intrusion may 
be significant, they are not as potentially harmful as those attending 
criminal conviction. It might be commented that since the parties 
named in proceedings related to obscene publications and crime com
ics are almost invariably corporations, the critical elements of impris
onment and the stigma of a personal criminal record have rarely been a 

287 

_~ ___ "---o ~_._. __ _ 



real possibility in these cases. In any event, however, it is important to 
recognize that neither section 160 nor section 281.3 of the Criminal 
Code precludes the laying of a criminal charge following a forfeiture, 
although the former does require the Attorney General's consent to do 
so. The argument in favour of the in rem proceeding on this point is 
reduced to the proposition that, given a seizure and forfeiture hearing 
under one of the two sections, the Crown will be content with the 
disposition of the case and decline to prosecute. 

418. Ultimately, the choice of initiating the in rem procedure as 
opposed to the conventional prose~UIion is a matter of Crown discre
tion, the difference between the two provisions being that while the 
launching of a section 281.3 proceeding requires the consent of the 
Attorney General, the section 160 warrant does not. Although these 
warrants were not covered by the Commission's warrant survey, some 
information as to their use is available from previous Commission 
studies

492 
and interviews with police representatives. This evidence 

suggests that resort to a section 160 warrant is very much a matter of 
local preference. Most cities did not use it at all, preferring the conven
tional prosecution, and in those localities in which it was employed, 
such as Ottawa and Toronto, the authorities favoured conventional 
prosecutions in most cases. If the: in rem proceeding offers the distribu
tor or publisher any practical benefits, then, it would appear that these 
are granted on a discretionary and somewhat idiosyncratic basis. 

419. It is difficult to discuss the issue of maintaining these in rem 
proceedings without reflectir~g upon the content of the two distinct 
prohibitions which the in rem provisions enforce. However, it is im
portant to detach the provisions for the in rem proceeding from the 
subject-matter of the legislation. Indeed, the detachability of these 
provisions is supported by their histories: the section 160 warrant was 
introduced into Canadian legislation almost seventy years after the 
connected offences, and the Special Committee did not itself recom
mend a warrant for forfeiture before conviction. Whether the substan
tive offences de'"'ling with the different categories of pUblications ought 
t~ be abolished is a question that obviously must deal with the provi
SIOns separately. The propriety of an in rem procedure, however, may 
be examined in a broad context. Assuming that it is desirable to assert 
control over the relevant types of material, is it legitimate to employ 
the in rem proceeding to do so? We conclude that once the sole 
purpose of the in rem proceeding is recognized as removal of the 
targeted publications from circulation, the provisions may clearly be 
identified as nothing more and nothing less than regulatory schemes 
for the protection of the pUblic. And as such, they do not belong in a 
code of criminal procedure. 
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420. The distinction between the enforcement of criminal law 
and the regulatory control of publications through censorship and 
restraints upon distribution is often blurred, yet a distinction has been 
made for constitutional purposes. In Nova Scotia Board of Censors v. 
McNeil, the Supreme Court of Canada held that the Amusements 
Regulation Board established under Nova Scotia legislation could 
validly ban a film from public viewing. Ritchie J., writing for the 
majority, stated: 

Under the authority assigned to it by section 91(27), the Parliament 
of Canada has enacted the CriminaL Code, a penal statute the end purpose 
of which is the definition and punishment of crime when it has been 
proved to have been committed. 

On the other hand, the Theatres and Amusements Act is not 
concerned with creating a criminal offence or providing for its 
punishment, but rather in so regulating a business within the. Province 
as to prevent the exhibition in its theatres of performances WhICh do not 
comply with the standards of propriety established by the Board. 

The areas of operation of the two statutes are therefore 
fundamentally different on dual grounds. In the first place, one is 
directed to regulating a trade or business where the other is concerned 
with the definition and punishment of crime; and in the second place, 
one is preventive while the other is pena1.493 

421. The McNeil case did not decide that the federal 
government could not itself enact a valid regulatory censorship 
scheme, nor is it intended to impugn the constitutionality of either 
section 160 or section 281.3 in this paper. What is significant for 
present purposes about Ritchie J.' s judgment is its restriction of the 
Criminal Code to a "penalizing" function rather than a broader 
"preventive" one, and its perception (If the enforcement of criminal 
prohibitions against the relevant subject-matter through the 
prosecution alone.494 Arguably, therefore, if Parliament wishes to 
retain a mechanism for preventive searches and seizures of obscene 
materials, crime comics and hate propaganda, then it should do so in 
a context other than criminal law and procedure. A number of 
possible regulatory models from other jurisdictions are av.ailable. 
New Zealand's Indecent Publication Tribunal has been CIted by 
analysts of the present Canadian legislation,495 although subjected to 
criticism in New Zealand itself.496 In the United States, obscene 
publications are covered by civil forfeiture provisions.497 It is 
noteworthy, though, that preventive seizures of offending materials 
have long been countenanced in a regulatory context here in Canada, 
under the Customs Tariff Act. 498 ' 
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422. Whether the intrusion upon liberties represented by 
seizures of materials before distribution should be authorized by 
contemporary law, and whether the existing provisions in the 
Customs Tariff Act satisfactorily meet the demands and interests 
inherent in this task, are questions beyond the scope of this paper. It 
is suggested, however, that the task, if undertaken, should be 
recognized for what it is - a preventive, regulatory programme. It 
should not be confused with, nor dressed up as, a search and seizure 
power exercised in the enforcement of the criminal law . As currently 
conceived, sections 160 and 281.3 of the Criminal Code should be 
repealed. 

H. Weapons 

RECOMMENDATION 

46. Powers to seize firearms currently authorized under sections 99 
and 100 of the Criminal Code are subsumed in the Recommendations set 
out above. Section 101 of the Criminal Code is not a valid mechanism for 
the enforcement of criminal law. However, it may serve legitimate 
objectives as a regulatory instrument of gun control. The section should 
be redrafted in this light so as to: 

(a) tie the search and seizure sections more firmly to in rem 
confiscation provisions; and 

(b) permit a search to be performed only when there is a 
reasonable belief that the person concerned is in possession, 
custody or control of a weapon. 

423. In Chapter Five, it was recognized that protective search 
of an individual ought to be allowed as an incident of arrest, as is 
presently allowed by common law.499 Other justifications articulated 
in that Chapter would allow weapOns to be seized when they are 
either evidence of an offence or possessed in circumstances 
constituting an offence. These justifications basically comprehend 
the particular rationales for warrantless seizure of weapons which 
exist under sections 99 and 100 of the present Criminal Code, as well 
as the wide-ranging section 443 warrant. While the section 443 
warrant covers only searches of places, however, the proposed set of 
general rules, like section 99, would cover searches of persons and 
vehicles as well. Since we provide that such searches could be 
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performed without warrant whenever human life or safety was in 
danger, it is unlikely that any search which would be authorized at 
present under sections 99 or 100 would fail to be authorized under our 
proposed Recommendations. 

424. The same cannot be said of powers under section 101. It 
was argued earlier that the broadly protective justification present in 
this section did not belong in an elaboration of general rules, and that 
by failing to conform to a sequence of crime and response to crime, 
the provision opens the door to dangers of uncertainty and 
arbitrariness. Can these dangers be justified where searches for 
weapons are concerned? In answering this question, we refer to the 
two concerns addressed in section 101: immediate criminal law 
enforcement, and long-term regulation of possession of weapons.500 

We conclude that the first concern does not justify additional grounds 
of intrusion to those recognized in the proposed general rules, and 
that the second concern, while supportable on principles associated 
with health and safety legislation outside of criminal law, does not 
justify the provisions of section 101 as currently worded. 

425. The first concern is basically an application of the 
preventive policing approach to the problem of dangerous possession 
of weapons. The need for preventive powers in this regard has been 
articulated in contexts as diverse as legal publications501 and police 
submissions to Parliamentary Committees. 502 Quite simply, propo
nents of such powers argue for the legitimacy of intervention where a 
firearm "is about to be used illegally". What this argument passes 
over, however, is the fact that the prospective use of a firearm for an 
illegal purpose is itself covered by offence provisions. The Criminal 
Code includes prohibitions against concealment, careless use, 
pointing a firearm, possession at public meetings, and possession for 
dangerous or illegal purposes. 5

03 Particularly in this last case, the law 
reflects a concern for the safety of members of society by curbing 
what is essentially inchoate criminal activity. And in addition to the 
restrictions on use, there are provisions against illegal possession of 
weapons that fall into restricted and prohibited categories.504 A 
reasonable belief on the part of a peace officer that an individual 
possessed a weapon in contravention of these laws would provide a 
sound basis for invoking authority to search for and seize the 
weapon. 

426. The issue, then, is a rather precise one. What "safety" 
factors, outside of the illegality of a weapon possessed,· its subjection 
to careless use or handling, the unlawful or dangerous purpose of its 
possession, or the fact of arrest, might present valid grounds upon 
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which an officer should be authorized to conduct a search for, or 
seizure of, a weapon? This question is probably best answered by 
reference to the uses to which section 101 may be put. 

427. The First Progress Report on the evaluation of gun control 
legisla+ion prepared for the Solicitor General confirmed that it is 
mainly the warrantless power under subsection 101(2) rather than the 
warrant power under subsection 101(1) that is put to use. The Report 
continued: 

The predominant characteristics of the situations which have given rise 
to both s. 101(1) and s. 101(2) searches has been that the individuals 
involved, although not "criminals" per se, are exhibiting emotional 
instability or violence in circumstances or surroundings where firearms 
are easily accessible. So, search and seizure in the interests of safety 
most often arises in domestic or neighbourhood disputes .... We have 
found one or two jurisdictions where s. 101(2) has been employed to 
facilitate searches of known or suspected "criminals". These searches 
may not be in technical contravention of the section. But, if the 
proposition that both ss. 101(1) and (2) were intended for use in 
"behavioural" rather than "criminal" situations is correct, then such 
searches can be viewed as an abuse of the intent of the section. 505 

428. The Report, then, distinguishes between the type of safety 
factors presented by an individual's behaviour and the type presented 
by his status in the eyes of the police, suggesting that it is upon the 
former that the legislation is properly focused. Leaving aside for the 
moment the question of the section's possible tolerance of searches 
based on status, it is worth inquiring whether in fact the former type 
of safety factors do present a valid justification for search. Why 
should behaviour that does not constitute a criminal offence leave the 
individual vulnerable to intrusion by the police? This paper has 
tendered a responsive view of the criminal law , and has rejected the 
proposition that the interests of criminal law enforcement require the 
conferment of powers to make intrusions of a purely preventive 
nature.

506 
Is such a general view inappropriate in the context of 

firearms searches? 

429. We suggest that to regard the issue as one of preventing 
crime or not preventing crime may be misleading, for the concern 
with the prospective use of firearms by emotionally unstable persons 
does not stop at the prevention of crime. Rather it extends to the 
prevention of injury, whether or not the commission of a crime is 
entailed. Once this is appreciated, it is apparent that the justification 
for special search and seizure powers for firearms resides not in 
criminal law enforcement, but rather in the second aspect of section 
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101: comprehensive regulation of the possession of weapons. This 
concern, in a sense the more sweeping of the two in scope, is founded 
on the comparatively modern principles of public health and saiety 
legislation rather than the traditional objectives of criminal law. 
Indeed, the growth of gun control legislation over the past one 
hundred years has been characterized by the expansion of laws from 
prohibitions against criminal conduct to include regulatory features 
such as permits and registration, and recording procedures.507 While 
the latter have been embraced in the Criminal Code itself, it is 
important to recognize that they are not in truth "criminal law"; they 
do not in themselves denounce or prohibit action~, condemn those 
who commit them, or penalize offenders. Rather, much as explosives 
are covered by the Explosives Act,50S the acquisition, possession and 
use of weapons are subjected to regulation in the interests of public 
safety. And while these interests often coincide with the enforcement 
of criminal law , this is not necessarily the case. 

430. Perhaps the best example of a weapons seizure conducted 
on a health and safety basis occurred in Re Thomson, a case that 
involved a large cache of explosives and weapons.509 While some of 
the explosives and weapons were possessed illegally, many of them 
were not. In finding that grounds existed for the seizure, Phillips 
Provo Ct. J. focused not on specific instances of illegality, but on 
general factors to do with the occurrence of a tire in the 
neighbourhood and the susceptibility of the weapons to theft as a 
result of media coverage of the existence of the cache. 510 

431. One's perception of the acceptability of t.he present 
section 101 as an instrument of gun control depends in some part 
upon one's perception of the acceptability of regulatory gun control 
legislation in general. That a "gun is a dangerous object", the 
assertion underlying the 1977 amendments, is not questioned here; 
nor is the basic regulatory scheme set up as a result of those 
amendments. Whether or not this scheme truly belongs in the 
Criminal Code is a fair question. For constitutional purposes, it has 
been determined by the Alberta Court of Appeal that section 101 is 
valid federal legislation under the Criminal Law power in subsection 
91(27) of the Constitution Act, 1867.511 It might be observed that the 
regulatory aspects of gun legislatIOn, like those of explosives 
legislation, might easily be placed in another statute, but 
recommendations in this respect are beyond the scope of this paper; 
unlike obscene publications and hate propaganda, the relevant 
provisions cover far more than in rem procedures. 
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432. If one accepts the "regulatory" aims and provisions of gun 
control legislation, one must still question whether the present search 
and seizure provisions in section 101 are appropriate. Insofar as 
regulatory searches involve a different set of premises than those 
underlying search and seizure powers to enforce criminal law, the 
matter may deserve attention in another study. The following 
preliminary comments are directed specifically to ensuring that these 
regulatory powers are not distorted into a general mandate to conduct 
the discretionary searches of suspected criminals, noted and 
criticized in the Progress Report prepare"d for the Solicitor General. 

433. It is important to note that some police materials instruct 
peace officers to use their power with circumspection. The 
Metropolitan Toronto Training Precis comments that "this legislation 
will be very helpful to police officers in emergency situations where 
members of the public are in danger and there is no time to obtain a 
warrant". It goes on to warn, "extreme care must be taken by all 
officers to ensure that this power is not abused". 512 It is also true that 
some police forces appear to be taking a cautious view of their 
powers under section 101, instructing officers that the section is 
applicable to searches of places rather than persons. On the other 
hand, other forces consulted by the Commission defended retention 
of the provision on the basis of the need to conduct personal search 
activities. 513 At the least, the situation with respect to searches of 
persons under section 101 ought to be clarified. The larger issue, 
however, remains: how the ambit of the section may be restricted so 
that it is confined to its legitimate purposes. In this regard, two 
suggestions are offered. 

434. First, the power to search and seize should be linked more 
closely to the in rem application. As in the case of obscene 
publications and hate propaganda, it is the in rem hearing that 
represents the essential, long-term regulatory decision: whether the 
relevant items should be allowed to remain in the private individual's 
possession. Search and seizure powers, according to the in rem 
models established under sections 160 and 281.3, should be regarded 
as ancillary provisions designed to bring the item under state control 
pending the adjudication of the matter. Accordingly, it should be 
made clear that the prohibition against possession justified in the 
"interests of safety" is the long-term deprivation contemplated by an 
order under subsection 101(6) and not simply the brief interference 
that may result from an officer's actions. It is noteworthy that while 
the Attorney General must make a return to a magistrate, this in itself 
does not start the in rem procedure. To do so, another application to 
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t.he magistrate must be made under subsection 101(4); in the absence 
of such an application within thirty days, the articles seized must be 
returned. This disjunction permits the police to set up a parallel 
system of regulation: to make seizures, detain the items temporarily, 
and return them to the owner without invoking the essential 
regulatory mechimism of the in rem proceeding. The disjunction 
should be corrected and the search for, and seizure of~ items linked 
directly to the in rem hearing, as is the case under sections 160 and 
281.3. 

435. Second, the grounds for search and seizure should 
incorporate a reasonable belief that the person concerned is actually 
in possession, custody or control of a weapon. This belief was 
implicit in the wording of the former section 105, which allowed 
seizure of weapons but not searches for them. While it would seem 
justifiable to enable a peace officer to search for a weapon possessed 
in dangerous circumstances, it would appear unnecessary to go so far 
as to sanction a "fishing expedition". To leave the person susceptible 
to search so long as it is perceived that he ought not to have a 
weapon, is to sanction a form of inspection inappropriate to an in rem 
procedure. While the in rem proceeding is inherently regulatory in 
nature, it possesses many features analogous to the "rule of law" 
protections built into criminal law. For example, it makes deprivation 
of the individual contingent upon an adjudication that the relevant 
possessions fall within the designated class. Under sections 160 and 
281.3, the responsiveness of the procedure extends to the search and 
seizure stage. A peace officer is not entitled to perform inspections to 
ascertain whether an individual is in possession of the designated 
items, but to search only if there are reasonable grounds to believe 
that he in fact possesses them. It is not clear why any legitimate 
searches performed in the interests of gun regulation cannot be 
authorized within similar constrictions. 

1. Entry to Prevent Danger to Life 

436. Many of the recommendations in this Working Paper have 
related to aspects of search and seizure powers dir~cted to the 
preservation of human life and safety.514 As indicated earlier, 
however,515 the responsibilities of a police officer as "keeper of the 
peace" expand beyond search and seizure activities. Insofar as we 
are concerned here exclusively with powers of search and seizure, we 
make no recommendation concerning the retention or modification of 
this historical role. 
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I 
CHAPTER TEN 

Enforcing the Rules 

1. Introduction 

RECOMMENDATIONS 

47. A procedure should be instituted to implement the principle 
that illegally obtained evidence should not be admitted at trial, where 
its use as such would tend to bring the administration of justice into 
disrepute. The details of this procedure will be developed in the 
Working Paper on Post-Seizure Procedures. 

48. Consideration should be given to establishing panels of judges 
and lawyers at provincial and local levels to monitor compliance with 
legal requirements for search warrant documents. 

437. Enforcement of the legal rules governing search and 
seizure encompasses both "internal" and "external" enforcement 
mechanisms. "Internal" mechanisms enforce the rules by instilling 
awareness of, and obedience to, legal procedures through institutions 
and structures associated with the police and the issuers themselves. 
It is somewhat trite to observe that to the extent that an internal 
system can accomplish these objectives, it possesses advantages over 
resort to "external" me. ,nanisms: bolstering morale and cohesiveness 
among the officials involved, and even more importantly, working to 
prevent procedural violations rather than addressing them after the 
fact. 516 

438. Examples of internal controls such as training courses for 
police and justices of the peace have been noted and lauded in the 
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course of this paper.517 Even initiatives so basic as the updating of 
forms in the wake of relevant case-law represent a form of internal 
control, a step taken to ensure that future activities stay within the 
law as redefined. Indications that some of the forces and court offices 
are upgrading control of their practices are encouraging. The high 
incidence of illegality demonstrated by the Commission studies, 
however, shows more than a need to tighten up internal enforcement. 
It raises the question: What is and should be done when internal 
enforcement fails? It is this question, the question of external 
controls, to which the following discussion is directed. 

439. Theoretically, an individual whose person, vehicle or 
premises have been searched by a peace officer has three alternative 
ways in which to challenge the legality of the search or seizure. 518 

First, if objects have been seized, he can apply to a court to deny the 
police the right to retain them or use them for investigative or 
evidentiary purposes. Second, he can initiate criminal or disciplinary 
proceedings against the issuer or executor of the warrant. Finally, he 
can seek to recover damages for the intrusion through civil 
proceedings. Until recent constitutional developments, however, the 
legal and practical limitations on these alternative courses have been 
such that they have fallen short of providing significant vindication or 
protection of individual interests against intrusion by the police. 

440. Certain aspects of this situation, may well be changed by 
virtue of section 24 of the Canadian Charter of Rights and Freedoms: 

(1) Anyone whose rights or freedoms, as guaranteed by this 
Charter, have been infringed or denied may apply to a court of 
competent jurisdiction to obtain such remedy as the court considers 
appropriate and just in the circumstances. 

(2) Where, in proceedings under subsection (1), a court concludes 
that evidence was obtained in a manner that infringed or denied any 
rights or freedoms guaranteed by this Charter, the evidence shall be 
excluded if it is established that, having regard to all the circumstances, 
the admission of it in the proceedings would bring the administration of 
justice into disrepute. 

While the exact scope and meaning of the provisions of this section 
must await judicial determination, there are a number of clear 
limitations in it that are relevant to our analysis. 

441. It is apparent that the section does not purport to cover 
enforcement of all rules governing search and seizure powers. Rather 
it is triggered specifically by a violation of constitutionally guaranteed 
rights and freedoms. In the case of search and seizure powers, this 
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means the constitutional standard of "reasonableness" set out in 
section 8 of the Charter. 519 Nor does it comprehend all possible 
enforcement mechanisms. In that section 24 contemplates an 
application to ;l. court of competent jurisdiction, it does not seem to 
cover internal disciplinary procedures or conventional criminal 
prosecutions against the violators of those rights. And insofar as it 
focuses on the violation of individual rights, the section does not 
relate at all to wider regulatory mechanisms of enforcement. 

442. Accordingly, the following observations are not structured 
exclusively around section 24 of the Charter. Rather, we approach 
the subject in three parts: (1) traditional ways of challenging a search 
or seizure through civil, criminal and complaint procedures, (2) 
proceedings relevant to the exclusionary principle and restoration of 
things seized, and (3) regulatory monitoring. 

II. Traditional Alternatives 

443. The primary alternatives traditionally available to a person 
aggrieved by a search or seizure are criminal, civil and complaint 
proceedings. (Although prerogative writs are also traditional, we 
consider them in the next section in conjunction with the 
exclusionary and restoration issues to which they in some part 
relate.) The problems relating to criminal, civil and complaint 
proceedings against officers involved in criminal law enforcement are 
not peculiar to search and seizure. Allegations of violence, in the 
course of incidents of arrest and custodial interrogation in particular, 
have attracted recent attention.52o We do not undertake in this paper 
to provide solutions to these problems, partly because they go 
beyond the scope of this Working Paper, but also because we doubt 
whether any solutions to those problems would be likely remedies for 
some of the more prevalent problems relating to search and seizure. 
Accordingly, we discuss the traditional remedies mainly to show why 
other enforcement mechanisms are desirable. 

A. Criminal Prosecutions 

444. These procedures are mainly relevant to allegations 
against the police. The only provision that might be used to prosecute 
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a justice issuing an illegal search warrant would appear to be section 
115 of the Criminal Code: 

Everyone who, without lawful excuse, contravenes an Act of the 
P~rliament ?f. Canada by wilfully doing anything that it forbids or by 
wIlfully omlttmg to do anything that it requires to be done is unless 
~or~e penalty or punishment is expressly provided by law, guilty of an 
mdlctable offence and is liable to imprisonment for two years. 

This section was utilized in the case of R. v. Coutellier, Cobb and 
Cormier to prosecute police officers for an illegal search without 

t 521 d . . h b . warran, an It mIg t e applIcable to the wilful disobedience of a 
requirement pertaining to the issuance of a search warrant. 

4~5. The range of offences with which a police officer might 
conceIvably be charged in connection with an illegal search or seizure 
act~vity is less limited. In addition to assault and bodily harm sections 
whIch would apply to improper uses of force, there are a number of 
Cri'!linai Code offences against the administration of law and justice 
~hIch could be relevant to the conduct of a peace officer. These 
mclude section 120 (perjury in judicial proceedings), section 122 
(false statements under oath), and section 117 (misconduct in the 
execution of process and making false returns). Since all of these 
?ffe~c~s .are indict~ble, however, a practical limitation is placed upon 
~he mdlvIdual a~gneved: the Crown has an absolute right to intervene 
m the prosecutIOn and conduct of all indictable offences. 

.446. It has been suggested that prosecutions of police officers 
are Impeded by both the natural human tendency to close ranks with 
one'~ colleag.ues and by the possibility that illegal conduct may be 
consIste~t WIth normal departmental practice.522 In fact, criminal 
proceedmgs are rarely resorted to against police officers in 
co.n~ection with searches with warrant. In 1973, Spiotto noted that 
cnmmal prosecution, while theoretically available had not been 
invoked in Ontario in connection with illegal searches and seizures 
. h 523 smce t e early 1940s. This conforms with recent national 

information received by the Commission relating to the R.C.M.P. In 
1978 and 1979, a total of five prosecutions were launched against 
R.C.M.P. members for assaults related to search incidents but none 
of th~se involv.ed a ~earch warrant. In all five cases, the officer was 
acqUItted. WhIle thJS may be a reflection upon the merits of the 
charges laid, it may also indicate the difficulty in obtaining a 
conviction against a peace officer. 524 And even when a conviction is 
obtained in a search-related charge, the sentence is likely to be a light 
one. In the Ella Paint case, the appellate court recommended a 
"'nominal" penalty.525 In Coutellier, Cobb and Cormier, officers who 
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had conducted an illegal search without warrant were given absolute 
discharges. 526 

B. Complaint Procedures 

447. Short of initiating a criminal charge against the peace 
officer, an individual may present his grievance to the police 
authorities themselves by lodging a complaint. This step may lead to 
remedial action being taken by supervisory personnel or to the 
initiation of disciplinary proceedings.527 Yet as a response to 
intensive search and seizure, relatively few complaints appear to be 
made, at least in the case of the R.C.M.P. During the course of a 
six-month study conducted by the force in 1979, 26 complaints were 
received regarding search. Statistics for seizures were smaller: 18 
complaints were made. In those cases in which it was deemed 
appropriate to take action, the consequences were the most informal 
possible - in seven search cases and one seizure case, the officer 
was "counselled". 528 Similar indications of the infrequency of 
complaints related to search and seizure were reported by Spiotto in 
1973, with particular reference to Toronto. 529 

448. The Marin Report, issued in 1976, recognized that not all 
individuals who feel aggrieved by R.C.M.P. action take the step of 
making a complaint, and identified four particular reasons for such 
failures: 

- the individual concerned did not know how to bring the complaint to 
the attention of the Force; 

- he felt that to complain would "do no good" as the Force would 
simply "cover up"; 

- he feared that some form of retaliation by the Force would follow the 
lodging of a complaint; 
upon seeking the advice of others, he was discouraged from pursuing 
the complaint further. 530 

While it is dangerous to generalize from observations made about one 
particular police force, observers suggest that the concerns expressed 
in the Marin Report are applicable to other forces. 531 

C. Civil Proceedings 

449. While the common law has regarded public officials as 
being liable to persons injured by their unlawful acts, it has taken 
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account of the difficulties facing judicial decision-makers. For 
example, in Cave v. Mountain, the Court distinguished between the 
absence of jurisdiction, which could lead to liability, and an error of 
judgment, which could not.532 Today, the common law position has 
become complicated by statutory provisions at both the federal and 
provincial levels. 

450. The first federal provision brought into play is section 717 
of the Criminal Code, which becomes relevant on an application to 
quash a search warrant: 

Where an application is made to quash a conviction, order or other 
proceeding made or held by ... ajustice on the ground that he exceeded 
his jurisdiction, the court to which or the judge to whom the application 
is made may in quashing the conviction, order or oth,~r proceeding, 
order that no civil proceedings shall be taken against the justice ... or 
against any officer who acted under the conviction, order or other 
proceeding or under any warrant issued to enforce it. 

The wording of the section is permissive, and confers a discretion 
upon the court. Nonetheless, recent decisions would indicate that the 
order is granted almost automatically upon the invalidation of a 
search warrant; indeed, the expression "usual order" has ,wen been 
used.533 Perhaps the most surprising instance of such an order 
occurred in the Dell Hoy Gill case, in which it was found that the 
police officer concerned had sworn a false information. Nonetheless, 
the usual order for protection was made.534 On the other hand, in Re 
Royal Canadian Legion (Branch 177) and Mount Pleasant Branch 
177 Savings Credit Union, the British Columbia Supreme Court 
refused to grant protection to the police officer executing the search, 
reasoning that an order should be made only where material before 
the Court shows neither any suggestion of bad faith nor ulterior 
motive on the part of the police nor any impropriety in the execution 
of the seizure. 535 

451. Quite aside from the protection afforded by section 717 
the liability of an officer executing a warrant is circumscribed b; 
subsection 25(2), which reads: 

Where a person is required or authorized by law to execut,~ a 
process or to carry out a sentence, he or any person who assists him is, 
if he acts in good faith, justified in executing the process or in carrying 
out the sentence notwithstanding that the process or sentence is 
defective or that it was issued or imposed without jurisdiction or in 
excess of jurisdiction. 

The good faith tests inherent in the two provisions are virtually 
identical; the difference between the sections is found in the context 

302 

! 
" , 
I 
~ 

\ 
l~ 

! 
l 

~ 
11 

1: 

II 
r. II 

r 
! 
lJ 
I 
! 
I 

I .. · ; 

I 

t: 
f· 
I. I: 
1\ 

\ 

of their application. While section 717 may only be invoked on a 
pre-trial application, subsection 25(2) may be raised in the civil 
proceedings themselves. Neither provision, however, would ap~ear 
to protect the officer against liability arising from acts not authonzed 
on the face of the warrant. 

452. The justice of the peace, as well as the peace officer, are 
provincially appointed officials. Accordingly, the provincial legisla
tures have taken their own steps to enact protective rules. There has 
been a certain difference in approach with reference to the 
common law position. A number of provinces have maintained the 
distinction between judicial errors committed within the decision
maker's jurisdiction, and errors that themselves are pertinent to the 
question of jurisdiction.536 Other provinces have given blanket 
protection to their justices, provided that their powers of decision are 
exercised in good faith.537 

453. An argument may be made that the alternative of civil 
proceedings offers a certain balance as a means of enforcing rules of 
police conduct. Tort law, runs the argument, "confers on private 
individuals the competence to decide whether they have been hurt 
enough by some such abuse to make them want to undertake the 
trouble and expense of inflicting a necessary penalty on the 
defendant" .538 The problem with this argument is that the institutional 
restrictions upon inflicting this penalty are so formidable as to 
discourage all but the most intent of private individuals. Aside from 
the statutory hurdles and the costs of litigation, both of which can be 
formidable, there is the problem of quantifying damages. When the 
intrusion has caused considerable deprivation of privacy and dignity, 
but little obvious physical or economic injury, the individual faces 
formidable obstacles in obtaining a sizeable judgment. This may be 
particularly true when the individual is from an economic or social 
group associated in a jury's eyes with criminality.539 

454. Once again R.C.M.P. statistics show infrequent use of the 
available civil remedies. In the years 1978 and 1979, six civil claims 
were initiated in connection with searches with warrant; another six 
claims were launched with respect to other searches. 540 The claims 
included allegations of the warrant's invalidity, improper execution, 
and violation of solicitor-client privilege. These statistics do not 
include the more frequent claims for damages arising out of legal 
searches such as payment for doors lawfully knocked down in the 
course of narcotics or drugs searches. Since legality is not in issue in 
such claims (and indeed payment is understood to be made on an ex 
gratia bpIsis), they cannot be considered to reflect the use of civil 
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proceedings to enforce the rules attending searches and seizures. 
Indeed, the greater frequency of claims for physical damages than for 
wrongful intrusions tends to prove the point that tortious remedies 
are more appropriate for physical and economic injuries than less 
concrete ones. Once again, the Commission's findings confirm earlier 
research by Spiotto, who concluded that "where the illegal conduct 
involved is an illegal search and seizure, very few [tort] actions 
appear to have been brought".541 

D. The Need for Alternatives 

455. That resort is rarely made to criminal, civil or compI",int 
proceedings in order to challenge the legality of search and seizure 
laws is hardly a controversial proposition; police and Crown counsel 
admitted as much to Spiotto in the course of his studies in the early 
1970s.542 An explanation frequently offered for this circumstance has 
been that, d.ue to high training standards among law enforcement 
personnel (viz. the effectiveness of internal enforcement), there are, 
in fact, few incidents of illegality.543 In the light of evidence that the 
rules are not being followed, however, we suggest that the true 
explanation for the absence of challenges is less reassuring: no 
effective mechanism for remedying the relevant violations has been 
available under Canadian law. 

456. Part of the problem may lie in obstructive aspects of the 
procedures traditionally available. There is no doubt that a great deal 
of improvement could be made to criminal, civil and complaint 
procedures to make them more accessible to the individual aggrieved. 
In civil proceedings, for example, full solicitor-client costs could be 
awarded to private litigants and minimum figures set for damage 
awards for illegal uses of police powers. 544 So too, the section 717 
protection order, which is granted virtually as a matter of course, 
could be more vigorously opposed by counsel in cases in which a 
warrant is quashed. This would remove an existing obstacle to 
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subsequent action against the participants in the warrant process. 
Enhanced procedures to ensure the objectivity and thoroughness of 
prosecutions of police officers might allay perceptions of the 
ineffectiveness of criminal charges as an enforcement mechanism. 
But would such improvements really address the problem at the root 
of the present crisis? 

457. That these remedies are not used to enforce the rules 
governing search and seizure may have less to do with the remedies 
themselves than with the way these rules are breached. The kind of 
illegality disclosed by the Commission's studies would rarely be a 
blatant manifestation of abuse. Peace officers conducting an 
organized search under a defective warrant or professionally frisking 
an individual whom they have no statutory authority to search may 
not be performing ar;ts that create serious economic or physical 
damage. In the absence of such damage, an individual whose person 
or premises are searched may not even know that the police have 
done anything wrong. Canadians, as commentators have noted, tend 
to accord legitimacy to the actions of authority figures such as peace 
officers.545 When the basis of illegality resides solely in a statutory 
distinction or evaluation of a document, the individual is in effect 
spared the obvious visible abuse that might provoke a challenge to 
the intrusion. 

458. It may be argued that the less traumatic illegalities in the 
warrant process neither cause the injuries nor deserve the kind of 
censure associated with violent abuses of individual rights. However, 
this does not excuse or justify the evident laxity in enforcement of the 
procedural rules that exists today. Indeed, it is the focus of the 
present remedies on blameworthiness and individual loss that is at the 
heart of the problem of enforcement. For the damage done by 
prevalent procedural illegality is not simply the individuated kind that 
may be met by tort and criminal actions. Rather it also relates to 
values at the same time more abstract and more pervasive - the 
values inherent in the rule of law which underlies our criminal law 
enforcement system. 

459. If it be accepted that it is important to breathe some life 
back into the model of a criminal law enforcement system bound by 
rules that authorize intrusions upon individual rights, it is necessary 
to look to alternatives outside the traditional remedies. One is to 
institute an effective procedure to implement the exclusionary 
principle set out in section 24 of the Charter. Another is to establish 
regulatory mechanisms to monitor and encourage police compliance 
with the rules. 

305 



I III. The Exclusionary Principle 
and Restoration of Things Seized 

A. Before the Charter 

460. Before the enactment of the Canadian Charter of Rights 
and Freedoms, prerogative remedies and common law rules of 
evidence provided the grounds upon which a person affected by :a 
seizure could seek to influence the disposition of things seized. These 
means, however, were quite limited. According to the Supreme Court 
of Canada decision in Wray, relevant evidence that had been 
improperly or illegally obtained could only be excluded if it were 
gravely prejudicial to the accused, of tenuous admissibility and of 
trifling probative value.546 Although an application for prerogative 
relief has long been established as a means of challenging a seizure 
with warrant, the capacity to use this alternative to affect the 
disposition of things seized has not been clearly defined. In order to 
appreciate this latter alternative's usefulness for this purpose it is 
worthwhile to briefly canvass the pre-Charter law on point. 

461. In the Kehr case, it was held that the issuance of a search 
warrant, being of a judicial character, could be reviewed by a 
superior court in certiorari proceeding5.547 These proceedings have 
generally been simplified over the past seventy years, and the 
application today may simply be styled "an application to quash", but 
the powers and role of the reviewing court have remained essentially 
the same. Basically, superior courts have justified their intervention 
in the issuance process on three grounds: that the information failed 
to give the justice of the peace jurisdiction to issue the search 
warrant; that the justice failed to exercise his discretion judicially; 
and that the search warrant issued failed to comply with legal 
requirements. In effect, these grounds have enabled revi~wing courts 
to quash warrants for all but the most trivial formal defects. 

462. A critical question which has remained unresolved in 
Canadian law, however, is that of the reviewing court's discretion 
regarding disposition of the items seized under a warrant found to be 
unlawful. While the Bergeron case548 established that a superior court 
may order the return of such items to their owner as an incident of its 
power to quash, the decision specifically refrained from deciding 
whether an order could ever be made that would allow the Crown to 
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retain items it required for evidentiary purposes, despite the quashing 
of the warrant authorizing their seizure. Such an order was made in 
Black,549 a case that the Supreme Court of Canada distinguished in 
Bergeron. A principled stand against the Black decision has been 
taken in Alder, Moshansky J. stating that "to allow the police to 
retain articles illegally seized under a defective search warrant which 
has itself been quashed strikes me as a mockery of the law". 550 On the 
other hand numerous courts have made orders similar to that in 

, . If h Black since the Bergeron case, and the Supreme Court Itseh as 
recently declined to consider the matter anew.55 ! 

463. Until recently, Canadian search and seizure law had 
focused primarily on the application to quash as the mechanism by 
which the detention of illegally seized items could be challenged. The 
result was a state of discrimination in favour of instances in which an 
item had been seized with warrant and, within this context, in which 
the illegality pertained to the issuance rather than the execution of the 
document. This focus, however, has been broadened in two recent 
cases from British Columbia: Capostinsky and Butler. 

464. In Capostinsky,552 the plaintiff applied by way of replevin 
proceedings for the return of blood samples taken from him by a 
doctor without his consent and later seized by the police pursuant to a 
search warrant. Berger J. held that the warrant was a nullity, since it 
described no offence known to law, and ordered the return of the 
sample on alternative bases: as a matter of inherent jurisdiction. in 
quashing the warrant, or an application of the remedy of rep!evm. 
The implication of this view, that a court could order res~oratIon ?f 
items illegally seized when no warrant was involved, was pIcked ~~ m 
Butler 553 in which the British Columbia Supreme Court, exercIsmg 
its inh~rent jurisdiction, ordered the return of personal items seized 
from the petitioners pursuant to their arrest. 

465. In addition to the above-noted applications) there 
currently exist a number of statutory procedures under w~ich 
individuals may regain items seized from them by the polIce: 
subsections 101(4), 160(2), 281.3(2) and 446(1) of the Criminal Code, 
subsection 10(5) of the Narcotic Control Act and subsection 37(5} of 
the Food and Drugs Act. Since these proceedings expressly conSIder 
the validity of continued detention of the items seized rather than the 
legality of their seizure, however, they cannot be regarded as 
enforcement mechanisms governing the exercise of police powers. 
These proceedings will be addressed in detail in the Working Paper 
on Post-Seizure Procedures, which concerns the procedures for 
determining the admissibility of things illegally seized, as well as 
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I those necessary to ensure the restoration of takings, the preservation 
of evidence and the forfeiture of contraband. 

466. A limitation of the available procedures has been that a 
successful application has not prevented the police from subsequent
ly ma~ing a seizure of the same objects under newly acquired 
authonty. In the course of discussions, both Crown counsel and 
defence lawyers offered a number of reasons why resort might be 
made to this option. These included using a successful application to 
pre~s~re the Crown. into plea .bargaining, obtaining a preliminary 
decision. on the question of legalIty before launching a civil suit, using 
the findmg of legality to fight extradition to the United States and 
embarrassing police witnesses at jury trials with the fact that 'their 
evidence had been gained at least in part through means determined 
to be illegal. ... 

467. There was little enthusiasm for the prospect that the 
application could effectively accomplish what it might appear to have 
been designed for: nullifying the action taken illegally under it. Such a 
prospect has in effect been dimmed by decisions such as Black.554 

Indeed, the Crown has even on occasion gone so far as to concede the 
illegality of warrants before the reviewing court and simply filed 
materials to support its contention that the seized items have 
evidentiary significance. While such a position has reflected a certain 
realism and judiciousness on the part of Crown counsel in evaluating 
warrant documents, it has robbed the quashing application of its 
~upervisory function, making it in essence a superior court inquiry 
mto the questions of necessity which are specifically addressed in 
restoratio~ proce~ures. This circumstance may change significantly, 
however, m the lIght of the enactment of section 24 of the Charter. 

B. The Charter and Disposition of Things Seized 

468. The impact of section 24 of the Charter upon the 
restoratio~ of things seized and evidentiary rules of admissibility is a 
matter which Canadian courts are just beginning to address. It is clear 
that no remedy will lie under this section unless there has been a 
violation of the applicant's constitutional rights. If this requirement is 
met, subsection 24(1) allows for a court of competent jurisdiction to 
~ispense an appropriate andjust remedy, which in proper cases could 
mclude an order to restore a thing unconstitutionally seized. 
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Subsection 24(2) specifically empowers the court to exclude evidence 
if the administration of justice would be brought into disrepute by its 
admission. Although the circumstances in which these provisions will 
be triggered remain, for the present, a matter of uncertainty, the 
Commission believes that it would be timely to suggest procedures 
for challenging the legality of seizures, the detention of things seized, 
and the admissibility of evidence seized. As we take the view that 
these matters all pertain to the disposition of things seized, we shall 
defer our recommendations in this regard until the publication of our 
Working Paper on Post-Seizure Procedures. 

IV. A Monitoring Panel 

469. A balanced exclusionary rule could accomplish much 
towards the achievement of a law enforcement system bound by the 
rules that define its legal powers. Yet, however valuable it may be in 
"normative" terms, such a rule may not in itself be effective in 
ensuring actual widespread compliance with these rules. This is 
because an exclusion order is essentially conceived as a remedy 
granted in response to an individual incident of wrongdoing; like 
other remedies, it depends on both the initiative of an aggrieved 
individual to apply for it, and the willingness of a court to grant it. 
Whatever regulatory effect the rule has been accorded has been 
based on the perception that the possibility of exclusion of evidence 
acts as a deterrent on illegal police conduct. This perception is on the 
wane, however. While the American exclusionary rule, for example, 
was once promoted as a deterrent,555 both recent case-Iaw556 and 
empirical studies557 have disputed its significance as a deterrent. 
Moreover, insofar as the problems of non-compliance with legal 
standards are attributable to warrant issuers, the notion of a deterrent 
effect is simply inapplicable: the issuer has no apparent stake in the 
outcome of the police investigation and prosecution. To speak of 
enforcing the rules of search and seizure through external controls, 
therefore, entails looking at mechanisms other than an exclusionary 
rule. 

470. It is necessary, in fact, to go beyond variations on remedies 
to be dispensed in deserving cases and look at the questions of controls 
in wider, regulatory terms. For the problem of illegality is more than 
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simply the sum of those individual conflicts brought before the courts. 
Rather, it may involve patterns of practice within police and judicial 
organizations as a whole. Such patterns of practice were evident in the 
results of the Commission's warrant survey: the detailed elements on 
Vancouver documents, for example, as opposed to the terse presenta
tion on those from Montreal. In order to address these patterns, it is 
important to consider ways in which the practices of organizations as a 
whole can be addressed. 

471. It is widely accepted that the most effective external 
controls upon the police are those that reinforce internal 
mechanisms. As one commentator has observed: 

[E]xternal controls should be designed in a manner that reinforces the 
internal systems of discipline upon which primary dependence 
continues to be placed. They should be oriented not towards the control 
of individual misconduct, but rather should be directed at a review of 
the conditions that make such misconduct possible.558 

While there are many possible mechanisms of this kind to be explored 
and assessed, one specific measure which could have a valuable 
regulatory effect is advanced here. 

472. We suggest that panels of representatives from the 
judiciary and the criminal bar could be established with continuing 
mandates to examine and evaluate the regularity and legality of 
search warrant documents in particular Canadian jurisdictions. Such 
evaluations, as well as including the legality of the information and 
warrant, could cover the return on the warrant with its attached 
inventory of items seized. In essence, such panels could continue and 
expand upon the functions performed by the judicial panel utilized in 
the present study. Like the sample selected for evaluation by the 
judicial panel, the documents monitored by such panels could be 
selected on a random basis. Not only could the findings of such 
bodies be made the subject of consultations with the individual police 
forces and court officials so as to bolster internal enforcement 
mechanisms, but they could also be made available to the public to 
indicate the extent of compliance with legal standards. 

473. The effective monitoring of search warrants is arguably a 
necessary step towards fulfilling the policy recognized in the 
MacIntyre case, viz. that public scrutiny of search warrant 
documents is necessary to ensure that abuse will not go 
undetected.559 While public access remains a laudable goal, it is not in 
itself likely to result in detection of deficiencies, particularly those of 
a legal nature. Such detection, rather, requires informed analysis, and 
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in order to put individual cases in perspective, this analysis should be 
conducted on a systematic basis. Indeed, since it would focus on the 
larger pattern of activity rather than the individual case, a m~nitoring 
panel would 'notjeopardize the privacy and law enforcement mterests 
at stake in MacIntyre. By preserving the anonymity of individuals 
affected by ·the monitored searches and presenting the results in 
cumulative form, the proposed mechanism would reduce to negligible 
any risk of prejudice to either a concerned individual or the 
investigation against him. 

474. Police and justicial powers have tended to come under 
scrutiny recently in the specific context of Royal Commissions 
appointed in response to publicized incidents of alleged abuse or 
impropriety. To cite a few recent examples in Canada, there have 
been the Laycraft Inquiry, conducted in the wake of the Royal 
American Shows investigation in Alberta;560 the Pringle Report, 
commenced in response to a mass strip-search conducted at a motel 
in Fort Erie, Ontario;561 and, of perhaps most recent significance, the 
McDonald and Keable Commissions.562 While such Commissions 
may serve the public interest in investigating specific instances of 
alleged abuse, their inquiry is often focused on the outrageo~s and 
specific to the detriment of presenting the everyday, general pIcture. 
The words of an American Task Force Report on the police may well 
be applicable to Canada: 

Where there has been inquiry into police practice, it has commonly 
been precipitated by a crisis, has been directed towards finding 
incompetence or corruption, and whatever the specific finding, h.as 

. . 1 ~ ., I d )63 failed to give attentlOn to the baSIC aw enlorcement Issues mvo ve . 

475. In fact, some systematic monitoring of facets of 
crime-related procedures has been introduced into Canada in recent 
years. Of direct relevance is the ongoing evaluation of gun control 
legislation being conducted for the Solicitor General of Canada. 564 
While the scope of the evaluation encompasses a range of aspects far 
broader than police adherence to legal procedures, the reporters have 
included conclusions about the legality of existing police practices in 
their First Progress Report; for example, they ha~e critici;6~d abuse 
of the return procedures in warrantless firearms searches. 

476. Considering the strong provincial constitutional interest in 
regulating search warrant practice, derived from provincial jurisdic
tion over the "administration of justice" .,566 we believe that such 
monitoring panels should be established on a provincial or local level. 
By institutionalizing such panels at these levels, the aim of building 
external mechanisms onto internal structures is likely to be better 
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served, with respect both to provincial and local police forces and to 
the provincial courts responsible for the issuance of search warrants. 
For example, monitoring the performance of justices of the peace in 
issuing search warrants could be built into any provincial initiatives 
undertaken to improve the training and qualification of holders of this 
office. 

477. Monitoring exercises would not have to b~ conducted on a 
constant basis; periodic review of representative random samples 
could be sufficient for the regulatory task envisaged here. Moreover, 
it should be emphasized that, since the present monitoring proposal 
would focus on the documents already reqoired by law, it would not 
represent any additional burden upon the police themselves. Any 
organizational burdens placed upon court administrators responsible 
for the collation of these documents, as well as the responsibilities, 
expenses and efforts entailed in assembling a monitoring panel, seem 
justifiable in the interests of effectively regulating the important and 
exceptional powers granted for the purposes of search and seizure. 
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Things, Funds and Information 

1. To accord with modern techniques of acquiring and storing 
things and information, it should be specified that powers of seizure 
may authorize: 

(a) taking photographs of a thing which is an "object of seizure"; 

(b) obtaining records which are "objects of seizure", regardless 
of the physical form or characteristics of the storage of the 
records; and 

(c) acquiring control over funds which are "objects of seizure" in 
finandal accounts. 

Objects of Seizure 

2. "Objects of Seizure" means things, funds and information which 
are: 

(a) takings of an offence; 

(b) evidence of an offence; or 

(c) possessed in circumstances constituting an offence. 

"Takings of an offence" means stolen property or other property taken 
illegally from the victim of an offence. It includes property into, or for 
which, takings of an offence originally in the possession of an individual 
have been converted or exchanged. 

Persons Illegally Detained 

3. In addition to their powers regarding "objects of seizure", peace 
officers should be empowered to search for and rescue persons detained 
in circumstances constituting an offence. 

Exceptions to the Warrant Requirement 

4. Unless otherwise specified, peace officers should only be 
empowered to search for or seize "objects of seizure" with a warrant. A 
warrant should not be required: 

345 

Preceding page blank 



(a) for a search performed with consent obtained pursuant to 
Recommendations 5 and 6; 

(b) for a search and/or seizure following arrest as specified in 
~ecommendations 7 and 8; 

(c) for a search and/or seizure in circumstances of danger to 
human life or safety, as specified in Recommendation 9; 

(d) for a search of a movable vehicle in circumstances of possible 
loss or destruction of "objects of seizure", as specified in 
Recommendation 10; and 

(e) for a seizure of "objects of seizure" in plain view, as specified 
in Recommendation 30. 

Consent 

5. A peace officer should be authorized to search without a 
warrant: 

(a) any person who consents to a search of his person; and 

(b) any place or vehicle, with the consent of a person present and 
ostensibly competent to consent to such a search. 

A peace officer should be empowered to seize any "objects of seizure" 
found in the course of a consent search. 

6. The consent should be given in writing in a document warning 
the person of his right to refuse to consent and to withdraw his consent 
at any time. The absence of a completed document should be prima facie 
evidence of the absence of consent. 

Arrest 

7. Peace officers should be empowered to search a person who has 
been arrested if such a search would be reasonably prudent in the 
circumstances of the case. This power should be extended to spaces 
within the person's reach at the time of the search. 

8. In addition to "objects of seizure", a peace officer arresting an 
individual should be empowered to seize: 

(a) anything necessary to identify the arrested individual; and 

346 

I 

I 

I 
I 

I 
I 
! 

I 

(b) any weapon or other thing that could either assist the arrested 
individual to escape or endanger the life or safety of the 
arrested individual, the peace officer or a member of the 
public. 

Where Delay Is Dangerous to the Life or Safety of Persons 

9. Where a peace officer believes (,n reasonable grounds that: 

(a) an "object of seizure" is to be found on a person or in a place 
or vehicle; and 

(b) the delay necessary to obtain a warrant would result in 
danger to human life or safety, 

he should be empowered to search for and seize the "object of seizure" 
without a warrant. 

Searches of Vehicles where Delay Risks the Loss or 
Destruction of Objects of Seizure 

10. Where a peace officer has arrested a person who is in control 
of, or an occupant of, a movable vehicle, and believes on reasonable 
grounds that: 

(a) an "object of seizure" is to be found in the vehicle; and 

(b) the delay necessary to obtain a warrant would result in the 
loss or destruction of the "object of seizure", 

he should be empowered to search for and seize the "object of seizure" 
without a wart'ant. 

Issuance of Warrants 

11. A justice of the peace should be empowered to issue a warrant 
to search a person, place or vehicle if there are reasonabl~ grounds to 
believe that the person, place or vehicle is carrying, containing or 
concealing an "object of seizure". 

12. Except as authorized in the telephonic warrant procedures set 
out in Recommendation 19, the application for all search warrants 
should be an information in writing sworn under oath. The issuer 
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I should be empowered to question the applicant to ascertain additional 
facts underlying the application. However, if such facts are relied upon 
in the adjudication of the application, they should be attested to on the 
face of the information. 

Documentation 

13. Standard statutory forms should be drafted so as to eliminate 
the problems of improvised drafting that currently exist. These forms, 
unlike the current Form 1, should truly guide the officer in setting out 
the details the law requires. "Legalese" should be rejected in favour of 
comprehensible language. Guidelines used by the police should stress 
the need for thoroughness on the information and warrant rather than 
on exclusively administrative documents. 

Judicial Discretion and Refusal to Issue a Warrant 

14. A peace officer applying for a warrant should be required to 
disclose on the information form any previous applications made with 
respect to the same warrant (viz. a warrant to search the same person, 
place or vehicle for "objects of ~ehure" related to the same or a related 
transaction) . 

The Test to Be Met 

15. A peace officer applying for a warrant should not be required 
to reveal facts disclosing the identity of confidential sources. However, 
this policy should not permit warrants to be issued on the basis of 
applications that fail to meet the "reasonable ground" test. 

16. Section 178.2 of the Criminal Code should be amended so as to 
make clear that peace officers are not precluded from disclosing facts 
obtained from an intercepted private communication in the course of 
search warrant applications. 

The Issuer 

17. The warrant issuing powers of the justice of the peace should 
not be viewed in isolation from his other judicial functions. Steps should 
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be taken to ensure the proper qualification and independence of 
officials empowered to exercise significant adjudicative duties under the 
Criminal Code. New provincial initiatives should be undertaken to 
examine the office of justice of the peace and either abolish or 
reorganize it where necessary. 

The Participation of Crown Counsel 

18. More use of Crown or private police counsel would improve the 
quality of applications for warrants., However, the Crown's 
participation in the process should remain discretionary. While issuers 
of warrants should remain free to request the Crown's participation in 
appropriate cases, the Crown should be a submitter rather than an 
adviser to the issuer. 

The Telephonic Warrant 

19. A telephonic warrant procedure, similar to that set out in the 
American Federal Rules, should be instituted in Canada. It should be 
available only when grounds exist to obtain a warrant under 
Recommendation 11 but resort to conventional procedure is 
impracticable. Safeguards should be implemented to ensure that a 
record of the proceedings is subsequently made available to persons 
affected, and that the warrant used by the officer is identical to that 
authorized by the issuer. 

Execution of Warrants 

20. Private individuals should continue to be entitled to apply for 
search warrants. Once the issuer has decided to authorize a search, 
however, the responsibilities of execution should lie entirely with peace 
officers. Peace officers should be empowered to b~ing into the place or 
vehicle to be searched any private individual whose presence is 
reasonably believed to be necessary to the successful execution of the 
warrant. 

Which Peace Officer May Execute the Warrant? 

21. It should be legally permissible for any peace officer within the 
territorial jurisdiction of the issuer to execute a search warrant. 
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Daytime or Night-time Execution 

22. Warrants should authorize execution by day only, unless the 
applicant shows reasonable cause for allowing execution by night. 

Deadline for Execution 

23. A warrant should expire after eight days, but an applicant 
should be entitled to apply for a new warrant if grounds for search still 
exist after this period. 

Scope of Search and Seizure with Warrant 

24. A peace officer executing a search warrant should be 
empowered to search only those areas, within the places and vehicles or 
upon the persons mentioned in the warrant, in which it is reasonable to 
believe that the objects specified in the warrant may be found. A peace 
officer performing such a search should be empowered to seize, in 
addition to "objects of seizure" specified in the warrant, other "objects 
of seizure" he finds in plain view. 

The Use of Force 

25. The use of force should continue to be governed generally by 
the standards presently set out in subsection 25(1) of the Criminal Code, 
which recognize that a peace officer, if he acts on reasonable and 
probable grounds, is justified in using as much force as is necessary. 

Unannounced Entry 

26. In the absence of circumstances justifying either unannounced 
or forceful entry into private premises, a peace officer should be 
required to make a demand to enter in all cases. If an occupant does not 
comply with the demand within a reasonable time, the officer should be 
empowered to use force to gain entry. 

Duties toward Individuals Affected by the Search or Seizure 

27. Where a peace officer makes a search or seizure with a 
warrant, he should be required, before commencing the search or as 
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soon as practicable thereafter, to give a copy of the warrant to the 
person to be searched, or to a person present and ostensibly in control 
of the place or vehicle to be searched. A copy of the warrant should be 
suitably affixed within any place or vehicle that is unoccupied at the 
time of the search or seizure. 

28. Where practicable, a person present and ostensibly in control 
of a place or vehicle should be entitled to observe the search. 

29. If objects are seized in the course of a search, the individual 
affected should be entitled to receive an inventory of these objects on 
request. If the owner of the objects seized is known to be a different 
person from the individual whose place, person or vehicle is searched, 
he should be provided with an inventory without the necessity of a 
request. The extent of detail on the inventory should be that which is 
reasonable in the circumstances. 

The "Plain View" Doctrine 

30. If a peace officer, in the course of a lawful search or otherwise 
lawfully situated, discovers "objects of seizure" in plain view, he should 
be empowered to seize them without a warrant. In such cases, a 
post-search report should be filed, as specified in Recommendation 37. 

Searches of Persons 

31. A peace officer may search a person: 

(a) named in a search warrant; 

(b) found in a place or vehicle specified in a search warrant if: 

(i) there is reasonable ground to believe that the person is 
carrying an object of seizure specified on the warrant; 
and 

(ii) the issuer of the warrant has authorized the search of 
persons found in the place or vehicle on the face of the 
warrant; or 

(c) pursuant to the powers of search without warrant set out in 
Recommendations 5-10. 

However, no "medical examination" or mouth search may be 
conducted except as provided in Recommendations 32 and 33. 
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32. No activity involving the puncturing of human skin should be 
authorized under search and seizure law. A "medical examination" 
(viz. a sexually intimate search, examination of the naked body or 
probing of body cavities not involving puncturing the skin) should be 
authorized only: 

(a) in connection with an offence of a serious nature specified by 
Parliament; 

(b) pursuant to a specific warrant naming the person to be 
examined; 

(c) if performed by a qualified medical practitioner; and 

(d) if conducted in circumstances respectful of the privacy of the 
person to be examined. 

33. A search of the mouth of a person should be authorized only: 

(a) in connecgun with an offence of a serious nature specified by 
Parliament; 

(b) if performed in a manner not dangerous to human life or 
safety; 

(c) on the condition that the peace officer performing the search 
complete a post-search report, as set out in Recommendation 
37. 

Search with Warrant 

34. An issuer of a search warrant should be empowered to exclude 
persons from a search warrant hearing where it appears to him that the 
ends of justice will best be served by making such an order. 

35. An individual affected by a search or seizure with warrant 
should be entitled to inspect the warrant and supporting information 
upon oath immediately after the execution of the warrant. Other 
persons should be granted access to these documents but should be 
subject to a prohibition against publishing or broadcasting their 
contents until: 
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(a) upon application by an individual affected, the prohibitioll is 
revoked by a superior court judge or judge as defined in 
section 482 of the Criminal Code; 

(b) the individual affected is discharged at a preliminary inquiry; 
or 
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(c) the trial of the individual affected is ended. 

36. If the release of either an information or warran~ ~?uld be 
likely to reveal th~ existence of electronic surveillance actIvItIes, the 
issuer of the warrant, upon application by the Crown or a peac~ officer, 
should be empowered to obscure any teleph~n~ num~er m~ntIo?ed on 
the document and replace it with a cypher. SimIlarly, If the IdentI~y of a 
confidential informant would be jeopardized, the peace officer or Issuer 
should be empowered to obscure the name or characteristics of the 
informant and replace them with a cypher. In either case, upon so 
doing, the issuer should attest on the document that the only facts so 
obscured are the digits of a specific telephone number or name and 
characteristics of an informant, as the case may be. 

Search without Warrant 

37. A peace officer should be required to complete a post-search 
report in the following circumstances: 

(a) 

(b) 

where objects are seized without warrant; 

where obJects not mentioned in a search warrant are. seize~ 
after a search with warrant pursuant to RecommendatIOn 24, 

(c) where a search of a person's mouth is conducted, pursuant to 
Recommendation 33. 

The report should include the time and plac~ of the search a?d/or 
seizure the reason why it was made and an mventory of any Items 
sei?ed. 'It should be available on request to an individual affected by the 
search or seizure described in the report. 

The Unsuspected Party 

38. Where a party in possession of "objects of seizure" is not 
suspected of being implicated in the offence to which the search relates, 
an officer executing the search should be required general~y to request 
the party to produce the specified objects. The officer should be 
empowered to conduct the search himself if: 

(a) the party refuses to comply with the request within a 
reasonable time; or 

(b) there is reasonable ground to believe that a request will result 
in the destruction or loss of the specified objects. 
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Financial Accounts 

39. Where "objects of seizure" are reasonably believed to be in a 
financial account, the police should be empowered to obtain a warrant 
to transfer the amount of the seizable funds to an official police account 
under judicial control. A temporary freezing order on a financial 
account should be made available where police officers seize financial 
records that are reasonably believed to contain information that will 
enable them to apply for a warrant to seize funds in the account. The 
freezing order should be of fixed duration and limited by the amount of 
the seizable funds. It should be obtainable from a superior court judge 
or a judge designated under section 482 of the Criminal Code, and 
subject to an immediate right on the part of the individual concerned to 
apply for its revocation. 

Solicitor-Client Privilege 

40. The sealing and application procedures set out in Bill C-21, 
proposed in 1978, should be instituted with two new provisions - the 
protection should extend to materials in possession of the client as well 
as the solicitor, and counsel for both the applicant and the Crown 
should have express rights of access to the documents at issue in the 
application. 

Searches of the Press and Other Media 

41. The press should have no special protections against 
unreasonable search and seizure, other than those conferred by the 
Charter and by these recommendations. 

Surreptitious Intrusions 

42. Modifying search and seizure procedures to accommodate 
surreptitious police intrusions would result in serious sacrifices of the 
protective features of these procedures. Absent compelling evidence of 
the need for such sacrifices, the modifications should not be made in the 
context of criminal or crime-related investigations. 
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Writs of Assistance 

43. The writs of assistance under the Narcotic Control Act, Food 
and Drugs Act, Customs Act and Excise Act should be abolished. 

Other Special Powers 

44. The following special provisions should be abolished: 

(a) bawdy- and gaming-house powers - section 181 of the 
Criminal Code; 

(b) warrants for women in bawdy-houses - section 182 of the 
Criminal Code; 

(c) special interrogation procedures for persons found in 
disorderly houses - section 183 of the Crimillal Code; 

(d) precious metals warrants - section 353 of the Criminal Code; 

(e) powers to search for stolen timber - subsection 299(3) of the 
Criminal Code; 

(I) powers to seize cocks in a cockpit - section 403 of the 
Criminal Code; 

(g) powers to seize counterfeit money - section 420 of the 
Crimillal Code; 

(h) powers relating to narcotics and drugs - section 10 of the 
Narcotic COlltrol Act and section 37 of the Food and Drugs Act. 

Obscene Publications, Crime Comics and Hate Propaganda 

45. Special warrant provisions for obscene publications, crime 
comics, and hate propaganda should be regarded as regulatory 
provisions rather than legitimate components of criminal procedure. 
Accordingly, if they are to be retained, they should be incorporated into 
regulatory legislation ~ removed from the Criminal Code. 

Weapons 

46. Powers to seize firearms cun"ently authorized under sections 99 
and 100 of the Crimillal Code are subsumed in the Recommendations set 
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out above. Section 101 of the Criminal Code is not a valid mechanism for 
the enforcement of criminal law. However, it may serve legitimate 
objectives as a regulatory instrument of gun control. The section should 
be redrafted in this light so as to: 

(a) tie the search and seizure sections more firmly to in rem 
confiscation provisions; and 

(b) permit a search to be performed only when there is a 
reasonable belief that the person concerned is in possession, 
custody or control of a weapon. 

Enforcing the Rules 

47. A procedure should be instituted to implement the principle 
that illegally obtained evidence should not be admitted at trial, where 
its use as such would tend to bring the administration of justice into 
disrepute. The details of this procedure will be developed in the 
Working Paper on Post-Seizure Procedures. 

48. Consideration should be given to establishing panels of judges 
and lawyers at provincial and local levels to monitor compliance with 
legal requirements for search warrant documents. 
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