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FOREWORD 

This publication, the first in a Federal JUdicial Center series en
titled Innovations in the Courts: A Series on Court Administration, 
focuses on an innovation applied in several district Courts for han
dling prisoner in forma pauperis petitions. In the view of these 
courts, indigency is a reason for adjUsting, but not necessarily 
eliminating, the costs associated with litigation. Exemption from 
filing fees means the exempted litigant never has to confront the 
initial inquiry facing other litigants-namely, "is the merit of the 
claim worth the cost of pursuing it?" Failure to require litigants to 
address this question is deemed a major reason for a large number 
of frivolous prisoner petitions. Partial filing fees are designed to 
correct that failure without imposing undue financial burdens on 
petitioners of limited means. 

The report details the mechanics of the procedure as it is operat
ed in the Northern District of Ohio, Western Division, with refer
ences to similar procedures in several other districts. The general 
order used in Ohio and an outline of the procedure used in the 
Houston and Galveston Divisions of the Southern District of Texas 
are included as aids to other courts that might consider adopting these measures. 

We are pleased to make the information in this report more 
widely available. We are aware that judgments concerning the de
sirability of particular procedures will vary from district to district, 
and that each Court must assess any proposed change in the light 
of local conditions. The Center hopes that the information in this 
report will prove helpful to court personnel concerned with the 
issues examined here. 

A. Leo Levin 
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EXECUTIVE SUMMARY 

Several federal district courts have instituted an innovation in 
administration of prisoner in forma pauperis petitions. The core of 
the innovation is that prisoners are required to pay a portion of the 
filing fee based on a projection of the prisoner's ability to pay. The 
goals of the innovation are to reduce the time spent by court per
sonnel in reviewing in forma pauperis applications and to reduce 
the caseload by elimination of frivolous cases. 

Appellate courts have held that district courts have discretion 
under 28 U.S.C. § 1915(a) to require a partial filing fee in lieu of a 
total waiver. Most courts that have considered the issue have con
cluded that the partial fee should be limited to a small portion of 
the balance in the prisoner's account. One court has, however, per
mitted a partial fee to be based on a prisoner's projected earnings 
for the next month-if the case was tentatively filed pending the 
administration of the partial filing fee system. Case law is not con
clusive on whether tentative filing during a period of delay is man
datory. Nor have the courts ruled definitively on the issue of 
whether a fee that is more than a small percentage of the prison
er's current account balance can be required. 

Administration of the procedure varies among the district courts; 
partial payment rules range from purely mechanical application of 
mathematical or sliding-scale formulas to consideration of a wide 
range of factors. The coverage extends to all prisoner cases in some 
courts but may be limited in others to actions involving civil rights, 
habeas corpus actions, or postconviction relief. 

We examined th~ mlSchanics of the procedu?te for partial pay
ment of fili..uf{ feec; in the Northern District of Ohio, Western Divi
sion l, as the starting point of this report. (The mechanics of the 
system util~-d in the Southern District of Texas, Houston and Gal
veston Divisions, and a self-assessment of that system by the clerk 
of court and a staff attorney are presented separately in appendix 
B of this report.) The clerk 

1. lodges the complaint (i.e., stamps the date and time of receipt 
and marks it Illodged"), the application for leave to proceed in 
forma pauperis, and an affidavit in support 
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Executive Summary 

2. requests a statement of the prisoner's account from the insti
tution 

3. computes the partial tiling fee based on 10 percent of the 
total deposits to the prisoner's account during the past six 
months 

4. issues an order requiring partial payment. 

The prisoner may file objections. '1'he magistrate reviews the objec
tions and either modifies the order or makes a report and recom
mendation to the judge that the objections be overruled. If the ob
jections are overruled and payment is not received within thirty 
days, the application to proceed in forma pauperis is denied and 
the case may be dismissed without prejudice. 

Administration of the procedure has had little or no adverse 
impact on the clerk's office or the magistrate in terms of tilne re
quired. The procedure has probably shifted some demands from the 
magistrate's office to the clerk's office. Prison personnel report 
little inconvenience but project some problems based on changed 
record-keeping procedures. 

Delays in filing averaged twenty-three days for cases in which no 
objection was filed to the partial fee. When objections were filed, 
the average time increased to fifty-three days. Prisoners object to 
the process. They objected that the amount of the fee impaired 
their abilities to obtain necessities from the prison commissary and 
to pay legal expenses connected with their cases. One prisoner also 
claimed an invasion of his privacy by disclosure of records of his 
prison account without his consent. 

Evaluation of the effectiveness of the procedure in meeting the 
stated goals produced mixed results. The procedure does seem to 
reduce the time required of the magistrate for review of applica
tions for leave to proceed in forma pauperis. On the other hand, 
case filings have not declined significantly and the procedure ap
pears not to discriminate between frivolous and nonf'rivolous cases. 
However, further study will be necessary to determine the effec
tiveness of the partial fee in meeting the stated goal of deterring 
the filing of frivolous cases and to determine whether the proce
dure imposes more of a burden on prisoners than the burden faced 
by other indigents in deciding whether to file a lawsuit. 

In our view, a court considering adoption of a variation of this 
procedure would find it helpful to: 

1. Review alternative forms of rules from other districts. 
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2. Decide on the scope of application of the proposed rule (e.g., 
all prisoner cases, all prisoner civil rights cases, etc.). 

3. Contact prison officials to determine the local system for 
making payments to prisoners and for keeping records of ac
counts. 

4. Establish a method of estimating potential hardships for the 
prisoners. 

5. Decide to \1Se the balance in the prisoner's account, the aver
age monthly income of the prisoner, or some other method as 
a starting point for computation of the partial filing fee. 

6. Draft an ort~lar or local rule (presumably, a local rule is more 
widely disseminated and therefore prefel'able). The rule 
should have objective criteria for calculation of the partial fee 
so that judicial involvement will be unnecessary for most 
cases. The rule should also establish the partial fee based on 
a small, but fIXed, percentage of the prisoner's current ac
count balance (we suggest one-third or less) or the anticipated 
credits during the next thirty days. In addition, the rule 
should give the prisoner an opportunity to plead special cir
cumstances. The clerk should be authorized to dismiss a case 
for failure to comply with a partial filing fee order. 

'1. Include information about the local rule or general order in 
the application form for in forma pauperis petitions and re
quire, by rule or order, that the prisoner or the institution 
file a copy of the prisoner's account balance with the applica
tion. 

8. Provide for tenttlti'lte filing of the case during the period of in
vestigation until expiration of the time for compliance with 
the order. 

9. Distribute the rule to institutions for posting in prisoner law 
libraries or other conspicuous places. 

10. Plan to evaluate the effectiveness of the rule by comparing 
results in similar groups of cases before and after the rule, 
with the assistance of the Research Division of the Federal 
Judicial Center, if necessary. 

ix 
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I. INTRODUCTION 

Background and Goals 

Spurred by the dramatic increase in federal litigation by prison
ers during the 1970s,1 several federal district courts have imple
mented innovations in application of the federal in forma pauperis 
statute, 28 U.S.C. § 1915, to prisoner cases. The core innovation is 
that. a court will impose a portion of the full filing fee based on a 
projection of the prisoner's ability to pay. That projection is derived 
from a review of income in tht:: plaintiff's prison account during 
several months prior to the filing of the case. 

One court has described a partial payment rule as 

an attempt to deal with the flood of pro se § 1983 prisoner actions 
that tcday clog the federal court calendars by weeding out those 
where it appears the plai'ltiff himself has some financial resources 
but has s\1ch lack of good faith in his action that he is unwilling 
to make any contribution, however small, toward meeting its 
filing costs. 2 

That court viewed the district court's partial payment rule as 
Usimply forcing the prisoner 'to confront the initial dilemma which 
faces most of the other potential civil litigants: is the merit of the 
claim worth the cost of pursuing it?"'3 The assumption is that the 
prisoner will aid the court in making a preliminary determination 
of whether the case is among the great majority of prisoner cases 
that prove to be without merit.4 

For this report, we examined the procedure for partial payment 
of filing fees in the Northern District of Ohio, Western Division. In 
that COU1't, one stated goal of the procedure is Uto permit more ex
peditious handling of applications for leave to proceed in forma 

1. Recommended Procedures for Handling Prisoner Civil Rights Cases in the Fed
eral Courts 8 (Federal Judicial Center 1980). 

2. Evans v. Croom, 650 F.2d 521, 523 (4th Cir. 1981), cert. denied, 464 U.S. 1153 
(1982). 

3. [d. at 524. 
4. Recommended Procedures for Hand!Ing Prisoner Civil Rights Cases in the Fed

eral Courts 9-11 (Federal Judicial Center 1930). 
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Chapter I 

pauperis" so that the court and its magistrate can perform their 
"duties and obligations to other litigants"5 Another goal of the 
court parallels that of Evans v. Croom;6 namely, to reduce the case
load by forcing the prisoner to make a decision about whether the 
case is worth paying a reasonable filing fee. 7 In other words, the 
goals in the Northern District of Ohio, Western Division, appear to 
be reduction of time spent in reviewing in forma pauperis applica
tions by use of a mechanical formula to set a partial fee, and reduc
tion of the prisoner civil rights caseload by elimination of cases so 
frivolous that the prisoner does not believe that the case justifies 
payment of a reasonable fee. 

Legal Bacl{ground 

Federal courts have statutory authority to waive fees and costs 
for an indigent litigant; 28 U.S.C. § 1915(a) provides that 

[a]ny court of the United States may authorize the commence
ment, prosecution or defense of any suit, action or proceeding, 
civil or criminal, or appeal therein, without prepayment of fees 
and costs or security therefor, by a person who makes affidavit 
that he is unable to pay such costs or give security therefor. Such 
affidavit shall state the nature of the action, defense or appeal 
and affiant's belief that he is entitled to redress. 

In the landmark case of Adkins v. Dupont CO.,8 the United 
States Supreme Court found that the in forma pauperis statute was 
"intended to guarantee that no citizen shall be denied an opportu
nity to commence, prosecute, or defend an action, civil or criminal, 
'in any court of the United States' solely because his poverty 
makes it impossible for him to payor secure the costs." According 
to the Supreme Court, courts should not interpret 28 U.S.C. § 

5. United States District Court for the Northern District of Ohio, Western Divi
sion, General Order No.2 (Dec. 8, 1981) at 2 [hereinafter cited as General Order No. 
2]. (See infra appendix A.) General Order No.2 also imposes a limit on the use of in 
forma pauperis procedures by non prisoners. After three applications in one year, 
the clerk shall not accept further applications from the same individual unless 
IIgood cause is shown to and accepted by the Magistrate, to believe that this pro
posed complaint is meritorious." ld. at 3. The scope of the present report does not 
include consideration of the nonprisoner aspects of General Order No.2. 

6. 650 F.2d 521 (4th Cir. 1981). 
7. Interview with United States Magistrate James G. Carr (N.D. Ohio) in Toledo, 

Ohio (Nov. 15, 1983). 
8. 335 U.S. 331, 342 (1948). 
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Introduction 

19~5(a~ "to force a litigant to abandon what may be a meritorious 
claIm In order to spare himself complete destitution "9 

District courts ~ave been held to have discretion ~nder 28 U.S.C. 
§ 1915(a) to reqUIre partial payment of filing fees for indigents. 1 0 

~ppellate courts have, however, articulated limitations and guide
lInes for 1t~~ use of partial filing fees. The landmark case of Evans 
v. Croom Illustrates both poles of current legal doctrine. 
~n Ev~ns, the United States Court of Appeals for the Fourth Cir

CUIt. reVIewed a ~rocedure that provided for the tentative filing of a 
sectIOn 198~ actIOn by a state prisoner when the affidavit in sup
port of t?e In fo~ma pauperis application showed less than the stat
utory film~ fee IZ: .the prisoner's account. The court's general order 
ca~led for .ImposltIon of a partial filing fee based on income re
ceIved durmg th~ previous six months, "but never exceeding 15% 
?f th: sums rec~;ved in the plaintiffs trust account for the preced~ 
mg SIX months. 12 In the five cases consolidated under Evans v 
~room, the filing fees and the percentages of the prior six months; 
Income were $1 (9 percent), $8.70 (7 1/2 percent), $24 (15 percent) 
$33 (15 percent), and $29 (24 percent).13 ' 

. The Ev~ns court reviewed various standards of indigency and 
CIted Adkzns v. Dupont CO.14 for the proposition that "indigency 
u~der § 19,~~~a) for a prisoner is not synonymous with absolute pen
nIless?-ess. A compulsory partial filing fee should not "unreason
ab~y mterfere ,~th his right to purchase basic amenities in the 
prls~n coz:text. 16 The ?ourt concluded that a "flexible standard of 
qualIficatIOn, under whICh a prisoner makes some partial payment 
neve,~ more than.a ~mall percentage of his prison trust account bal~ 
~nce was permlsslble. 17 The court remarked that this was the 
st~ndard gene~al1y adopted by the district court in this case" and 

agam chara~terlZed the procedure as a IIsmall progressive rate of 
paym~~~ adjusted to the amount the prisoner has in his trust ac
count. The court thus appears not to have addressed the issue of 

9. ld. at 340. 
10. Bullock v. Suomela 710 F 2d 102 (3d C' 1983) S . • 

572 (5th Cir. 1983)j Wi1lia~s v. &telle, 681 F 2~' 946 (5~h ~:;h 1~8~irmez, 7~ F.2d 

~~~m~~~4i2~.~~t~2~~r(1;~86~i ~~~~).vB Dodbbin, 628 F.2d 990 (7th' Ci;~~80)i ~~~ 
1977). lr. ,ra en v. Estelle, 428 F. Supp. 595 (S.D. Tex. 

11. 650 F.2d 521 (4th Cir. 1981). 
12. ld. at 522. 
18. ld. at 523, n.!. 
14. 335 U.S. 381, 839 t1948). 
i~: ~;ans v. Croom, 650 F.2d 521, 524 (4th Cir. 1981). 

17. ld. at 525 (emphasis added). 
18. ld. (emphasis added). 
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Chapter I 
, rule could legally be applied when the 

whether the lower court s th ent balance in the account. Be
amount of the fee exceed~ e curr . d in the past six months, it 
cause the fee is based on Income receIve 

d the current balance. 
may, of course, excee . urt em hasized two main 

Addressing the procedural Issues, t~el co ote of ~ provision in the 
. F' t th court made a speCla n . 'f 

pOlnts. Irs, e ., t h "special circumstances Just! y-
rule permitting a plalnt!'~~9 Os s 0: the court expressed difficulty 
ing a'different payment. eco~tt~ the district court to inquire 
with a provision in the rule perm hI In

g
d

't 'n hl'S account "'had dis-
. 'th no cas cre 1 1 whether a prIsoner WI . h' nt "'20 The court of 

. If b recent drawIng on IS accou . 
abled hlmse Y a t th t "the prisoner should be . d th d'strict cour a 
appeals cautlone e 1 t .t after appropriate notice, to ex-
given some reasonable o~po~, ~~l [~ithdrawals were made to avoid 
plain and refute an! findIng 21 ~ith the above qualifications, the 
the payment of filIng costs. d f the Eastern District of 
Fourth Circuit approved the proce ures 0 

North Carolina. . . . 'lar concerns that partial filing 
Other courts have exh~blted :lml that the prisoner is stripped 

fees not be administered In suc t~ way sed fee In Green v. Es
of resources after payment of fe:r:~~s for th~ Fifth Circuit re
telle,22 the United State~.Cou~~ 0 a~Porder that a prisoner pay a 
versed, as an abuse of Iscre ~on, . The fee was 40 percent of 
$12 fee for filing and mars~al s s,ervlCe. t The court ruled that 
the $30 balance in the ?rlso;$~~ ~c~o~:e~ made to the account 
even the fact that deposIts 0 d t . a t'f the fee 

. t t nths di no JUs 1 Y . 
durmg the pas wo mo 1 23 the United States Court of 

Similarly, in Bul~ock ~. S~~m::~rallY approved a partial filing 
Appeals for the ThIrd C~rcul g abuse of discretion to apply a $4 
fee system but held that It was an . t That his average 

. h $476' his prIson accoun . 
fee to an inmate WIt . 48

1n 
d th t he had received income of 

monthly wages were $17: a.n o:ths were not enough to justify 
$144.22 during the precedIng SIX m . ht to the prisoner's asser
the fee. The court apparently gave ;ve: "to purchase essential cos
tion that his prison wages were requIre t t mps "24 The court 
metics, legal paper, photocopies and pos age sa· 

19. ld. 
20. ld. h ~"en"'l-' adopted by the court in Collier u. 
21 ld at 526. This approac was r" ~ y 

Tat~m, 722 F.2d 653 (11th Cir. 1983). 
22. 649 F.2d 298, 301-302 (5th Cir. 1981). 
23. 710 F.2d 102 (3d Cir. 1983). 

24. ld. at 103. 
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characterized the prison earnings as "modest indeed and problem
atical."25 

Moreover, in two cases that concerned a statutory $15 filing fee, 
circuit courts of appeals held that in forma pauperis status should 
not be denied to prisoners with approximately $50 in their respec
tive prison accounts. 26 At least one court has held that section 
1915(a) does not authorize a court to require payment of filing fee 
in installments.27 . 

On the other hand, in Smith V. Martinez,28 the Fifth Circuit held 
that imposition of a $3 filing fee to be paid out of the next payment 
to the. prisoner's trust account was not an abuse of discretion. The 
court emphasized that the case had been filed pending payment 
and that nearly three months were allowed to make the payment. 
The fact that the payment "approached 30% of his monthly 
income" did not invalidate the order under those circumstances.29 

Another legal issue in the administration of partial filing fee 
plans relates to the status of the prisoner's case during the time 
required for administration of the plan. The practical effect of fail
ure to file the complaint includes delaying the procedures that 
depend on filing, such as service of process, responses by the de
fendant, and perhaps even the right to appeal the dismissal. 

There is no definitive ruling regarding reasonable delays in ad
ministration of a partial payment program. One court has held 
that lengthy delays (twenty-one months) state a claim for relief 
against the clerk of a district court.30 Evans v. Croom approved a 
plan in which the petitions were tentatively filed before adminis
tration commenced.31 In Smith v. Martinez, the court found the 
tentative filing of the prisoner's complaint to be a saving feature of 
the plan.3 2 Based on these cases, it seems fair to conclude that ten
tative filing of petitions is probably required to avoid unreasonable 
delays in the proceedings. 

Review of in forma pauperis cases for frivolousness presents an 
analogous issue. District courts have authority under 28 U.S.C. § 
1915(d) to "dismiss the case ... if satisfied that the action is frivo
lous or malicious." Recommended Procedures for Handling Prisoner 
Civil Rights Cases in the Federal Courts (the Aldisert report) 3 3 rec-

25. ld. 
26. In re Smith, 600 F.2d 714 (8th Cir. 1979); Souder v. McGuire, 516 F.2d 820 (3d 

Cir. 1975). 
27. Caldwell V. United States, 682 F.2d 142 (7th Cir. 1982). 
28. 706 F.2d 572 (5th Cir. 1988). 
29. ld. at 574. 
80. Carter V. Thomas, 527 F,2d 1332 (5th Cir. 1976). 
31. 650 F.2d 521 (4th Cir. 1981). 
32. 706 F.2d 572 (5th Cit. 1988). 
38. Recommended Procedures for Handling Prisoner Civil Rights Cases in the 

Federal Courts (Federal Judicial Center 1980). 
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Chapter I 

ommended that in forma pauperis cases be filed as soon as the 
court determines that the petitioner satisfies the economic criteria 
of 28 U.S.C. § 1915(a). Review for frivolousness under 28 U.S.C. § 
1915(d) then might result in dismissal of a case that has been filed. 

Several courts, citing the Aldisert report, have held that filing an 
action prior to a review for 1'-;:::olousness under 28 U.S.C. § 1915(d) 
is the preferable procedure.34 The circuits, however, are split on 
whether tentative filing of a complaint from an indigent is manda
tory or merely preferable. 3 5 

Summary 

In summary, case law permits the use of a partial filing fee that 
is a reasonable percentage of the balance in a prisoner's trust ac
count if the prisoner is permitted to show special circumstances, 
and if the fee will not serve to render the prisoner penniless and 
unable to purchase basic amenities of prison life, including the 
costs associated with filing a case (paper, postage, copying, etc.). If 
a higher fee might be warranted because a prisoner has withdrawn 
from his account to qualify as indigent, the court must make a spe
cial finding to that effect and give the prisoner an opportunity to 
explain the spending activity. 

Whether a fee that is greater than the current balance in a pris
oner's account or a small percentage of the prisoner's income for 
the next month can be required has not been decided definitively. 
Case law does tend to establish that a partial fee should not exceed 
half of the balance in the prisoner's account or a moderate pe~cent
age of the prisoner's income for the next month. 

Case law is inconclusive on the issue of whether the preferred 
procedure of tentative filing during a period of delay is mandatory. 

Overview of the Procedure 

Formulas 

In the district courts that impose a partial filing fee for prisoner 
in forma pauperis petitions, both the formula by which the f~e is 

34. See, e.g., Dugan v. Lumpkin, 640 F.2d 189 (9th Cir. 1979); Collins v. Cundy, 603 
F.2d 825 (10th Cir. 1979). 

35. See, e.g., Watson v. Ault, 525 F.2d 886, 891 (5th Cir. 1976) (court s~ould docket 
case if economic eligibility appears on face of in forma pauperis affidavlt); Dugan y. 
Lumpkin, 640 F.2d 189 (9th Cir. 1979) (preferable, but not mandatory, procedure IS 
to file case before review of merits); Wartman v. Milwaukee County Court, 510 F,2d 
130 (7th Cir. 1975). See also discussion of Boundl3 v. Smith, 430 U.S. 817, 826 (1970), 
infra note 58. 
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Introduction 

calculated and the scope of the application vary. The Eastern Dis
trict of Virginia36 and the Eastern District of North Carolina re
quire payment of up to 15 percent of the income for the prior six 
months. In the Eastern District ~f North Carolina, computation is 
based on the prior six months' income and Itsuch other factors as 
plaintiff may draw to the court's attention."37 The District of 
South Carolina, Columbia Division, also requires payment of up to 
15 percent of the prisoner's income.3s 

The Northern District of Ohio, Western Division, requires the 
prisoner to pay 10 percent of the payments into the prisoner's ac
count during the previous six months. This figure is applied me
chanically but is subject to reconsideration based on objection from 
the prisoner. 

The Southern District of Texas uses a "sliding scale" to deter
mine the appropriate fee in all in forma pauperis cases, whether 
filed by a prisoner or a non prisoner . The scale ranges from $0 to 
$60 and is applied to the petitioner's present assets. The full $60 
fee is required if the petitioner has assets in excess of $225. 39 In 
addition, a fee may be assessed based on past deposits to a prison
er's account. The "rule of thumb" formula is that the prisoner will 
be required to pay the larger of 25 percent of the present balance 
or 25 percent of the average monthly deposit to the account for the 
past three months. The Middle District of Florida also uses a slid
ing scale; the full $60 fee is assessed if the prisoner has $120 in the 
account.40 

Unlike other district courts using a partial fee, the Southern Dis
trict of Alabama has no written rule or guideline concerning the 
amount of partial payments. Personnel of that court ttsimply try to 
determine a fair payment by an inmate, in the light of the amount 
of money he has."41 This procedure represents a choice to spend 

36. Memorandum from W. Farley Powers, Jr., clerk of court (E.D. Va.) to Alan J. 
Chaset, Federal Judicial Center (July 28, 1983). 

37. Order Setting the Procedure for Handling of Section 1983 Cases by State Pris· 
oners (E.D.N.C.) (Apr. 30, 1980). 

38. Order of Dec. 3, 1981 (D.S.C., Columbia Division). 
39. General Order No. 77·1 (S.D. Tex., Houston and Galveston Divisions) (Apr. 18, 

1977) The order refers to the past financial history and current economic status of 
the prisoner and to "many factors" that the court may consider in exercising its 
discretion. No other specific factors are mentioned in the order. 

40. Letter of United States Magistrate Harvey E. Schlesinger (M.D. Fla.) to 
Thomas E. Willging, Federal Judicial Center (Mar. 2, 1984). 

41. Letter from United States Magistrate David Ashley Bagwell (S.p. Ala.) to 
Alan J. Chaset Federal Judicial Center (July 19, 1983)j letter from Maglstrate Bag
well to Thoma~ E. Willging, Federal Judicial Center (Mar. 26, 1984). Magistrate Bag
well points out that the court is cognizant of the ruling in Green u. Estelle, 649 F.2d 
298, 301·302 (5th Cir. 1981) to the effect that a fee of 40 percent of current assets is 
too high. 
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time on the review of the merits. Similarly, the Northern District 
of Illinois monitors trust account balances and assesses partial fees 
in appropriate cases. That court also reviews the merits prior to 
filing. 

Scope of Application 

By general order, the filing fee used by the Northern District of 
Ohio, Western Division, applies to actions brought under the Civil 
Rights Acts by persons who are in federal, state, or local custody. 
The fee does not apply to habeas corpus actions and apparently 
does not apply to federal civil actions such as mandamus or claims 
under the Federal Tort Claims Act. Nor does it apply to cases in 
which a temporary restraining order (TRO) is sought. 

The Eastern District of Virginia applies its rule to all habeas 
corpus actions (including sections 2241, 2254, and 2255) and all civil 
rights actions and constitutional claims against federal agents.42 
The Eastern District of North Carolina uses separate orders and 
procedures for habeas corpus actions ancl section 1983 actions. 43 
The Southern District of Texas, Houston and Galveston Divisions, 
and the Middle District of Florida apply their sliding scale to all 
applications to proceed in forma pauperis regardless of the nature 
of the case or the source of the application.44 In the Southern Dis
trict of Alabama, the court applies its unwritten procedures for 
partial payment to both section 1983 and habeas corpus actions,45 
while in the District of South Carolina, Columbia Division, the 
court uses an order applicable only to cases brought by state pris
oners under section 1983.46 

42. Memorandum from W. Farley Powers, Jr., clerk of court (E.D. Va.) to Alan J. 
Chaset, Federal Judicial Center (July 28, 1983). 

43. Only the section 1983 procedure was involved in Evans u. Croom, 650 F.2d 521 
(4th Cir. 1981). 'I'he habeas corpus procedure requires full payment of the $5 filing 
fee if the prisoner has more than $25 in the trust account. If the prisoner does not 
have $25 in the ac'::.mnt at the time of filing, the clerk will obtain a six-month state
ment from the prisoner's institution. If 15 percent of that amount exceeds $5, the 
prisoner is ordered to pay the fee unless "he demonstrates with particularity within 
20 days, that he lacks access to sufficient funds to pay the $5 filing fee." Order of 
Sept. 29, 1981 (E.D.N.C.). 

44. General Order 77-1 (S.D. Tex., Houston and Galveston Divisions) (Apr. 13, 
1977), modified by General Order 79-5 (Oct. 18, 1979); Rule 4.07 (M.D. Fla.) (Jan. 15, 
1980). 

45. Letter and accompanying forms from United States Magistrate David Ashley 
Bagwell (S.D. Ala.) to Alan J. Chaset, Federal Judicial Center (July 19, 1983). 

46. Order of Dec. 3, 1981 (D.S.C., Columbia Division). 
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Introduction 
Time of Filing 

The Northern District of Ohio Western D' .. th E 
District f V' . . ' IVlSlon, eastern 

• 0 Irgmla, and the Southern District of Georgia file the 
prls~ner's complaint only after full compliance with an order for 
f~rt~l payme~t. On the other hand, the Middle District of Florida 

e . estern DIstrict of Virginia, and the Eastern District of North 
~arOlI?~ pr?v!d.e.for filing of the complaint prior to investigation of 
t~na~c:: elIgIbIlIty or section 1915(d) review. As discussed above 
. e

th 
a ~;d ~rocedure conforms to the recommendation on this point 

Int' e
1 

t dI~ert report and avoids any risk of violation of standards 
ar ICU a e In case law. 

Time for Payment 

The .No~thern District of Ohio, Western Division, and the South
ern DIstrICt. o~ Tex~sl Houston and Galveston Divisions, request 
payment WIthIn thIrty days. The Western District of Virginia 
:~lows for payment on the installment plan by withholding from 
. e trust account each month. Based on 15 percent of the deposits 
~nt~ the account for the past six months, the fee may be withheld 
m I~st~ll~ents oVf~r the next six months. 47 In the Eastern District 
of VIrgInIa, the prIsoner has sixty days in which to make payment. 

Repayment 

th °te l~~urt, the Middle District of Florida, has announced by rule 
a a In forma pauperis applicants shall be deemed to have Con

sented to pay all nonprepaid costs and fees from any recovery. 

47. In Caldwell u. United States 682 F 2d 142 (7 h . 
conditioning leave to proceed in f~rma' . t Clr. 1982), the court ruled that 
installments was improper because 28 P~~&.~:ls§o~91~Y( m) ednt ?f filing fee i.n ~onthly 
ment payments. a oes not authOrize mstall-
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II. THE MECHANICS OF THE 
PROCEDURE IN THE NORTHERN 

DISTRICT OF OHIO, WESTERN DIVISION 

In this report, we describe the partial filing fee procedure as im
plemented by the Northern District of Ohio, Western Division, 
under a general order dated December 8, 1981 (see appendix A). We 
reviewed the court's files and interviewed clerks, the magistrate, 
prison person\lel, and prisoners in the district. This court has a rel
atively low rate of filing of prisoner petitions. 

In appendix B, we set forth, in the same format, a report from 
the clerk's office of the Southern District of Texas, Houston Divi
sion, detailing the procedures in this court and providing a self-as
sessment of their effectiveness. This court has a relatively high 
rate of filing of prisoner petitions and had developed its program in 
the mid 1970s. 

The order used by the Northern District of Ohio, Western Divi
sion, notes the "marked increase in the number of in forma pau
peris applications" by prisoners and nonprisoners and the resulting 
demands on judicial time and effort at the expense of other liti
gants. Relying on the procedure adopted in the Eastern District of 
North Carolina, approved in part in Evans v. Croom,48 the court 
found that procedure to be a balanced approach that would not 
"raise impenetrable barriers to judicial review and relief for civil 
rights violations." 

The rule used in the Northern District of Ohio, ¥lestern Division, 
is that Ita prisoner who seeks leave to proceed in forma pauperis 
with respect to a complaint under the Civil Rights Acts shall be re
quired to make a partial prepayment of filing fees in an amount 
not to exceed 10 percent of his or her income during the six-month 
period preceding submission of the application."49 

Lodging of the Complaint 

Upon receipt of legal papers from a prisoner, the intake clerk 
checks the papers to verify that the proper number of copies of the 

48. 650 F.2d 521 l4th Cir. 1981). 
49. General Order No.2, supra note 5. 
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Chapter II 

complaint50 are included for service on each defendant, that the 
papers are signed, that summons(es) and cover sheets are complete, 
and that all in forma pauperis application and affidavit have been 
properly complp.ted. If all of the papers are in order, the clerk 
lodges the complaint (i.e., the clerk stamps the date and time of re
ceipt and marks it "lodged") and assigns it a miscellaneous number 
(a temporary number used for identification of cases received but 
not officially filed). The clerk then records in a notebook the plain
tiff's name, the type of case, the date lodged, the date submitted, 
the judge or magistrate to whom submitted, the date returned or 
filed, and the result (Le., whether the judge or magistrate granted 
the application, denied it, or issued an order for partial payment). 
The clerk also makes out an index card to be placed in a temporary 
index file. The application for leave to proceed in forma pauperis 
and the supporting affidavit are submitted on special forms de
signed for prisoners. The affidavit conclude'3 with a space for a cer
tificate from an official at the institution stating the current sunl 
credited to the prisoner's account. 

If plaintiff requests a TRO, the affidavit for in forma pauperis is 
taken to the magistrate for imw~diate action. The file is then 
taken to the assigned judge for action on the TRO. 

Request for a Statement of Account 

The intake clerk sends a written request to the institution for a 
copy of the inmate's institutional account, asking for information 
about income 'and withdrawals during the preceding six-month 
period, specifying a return date of twelve to fourteen days from the 
date of mailing. The clerk then makes a note on a calendar to con
tact the institution if no response is received within fourteen days. 

Response from the Institution 

According to the clerk, the institutions have always responded on 
time. In the four cases we reviewed, the typical response from the 
institution was a ledger sheet coded to show the date, source, and 
amount of all income and withdrawals in the account and was de
livered within ten days. 

Computation of the Fee 

After reviewing the ledger sheet from the institution, the intake 
clerk computes the fee according t.o the formula established under 

50. A copy of this form and all other forms referred to in this report are available 
from the Federal Judicial Center or from the clerk's office in the Northern District 
of Ohio, Western Division. 

12 

H 

Ii 
Ii 
11 
II 
H 
'I 

it 

The Mechanics of the Procedure 

General Order No.2. Application of the formula is strictly mechan
ical: 10 percent of the deposits to the account within the past six 
months, rounded down to the next $5, is the filing fee. 

Ol'der for Partial Paynumt 

Within twenty-four hours of receipt of the account int'. ,"mation 
from the institution, the intake clerk fills in the calculatea: amount 
on a form order. The form order refers to General Order No.2, in
cludes a statement of the total of tht; last six months' deposits, and 
requests payment within thirty days. The alternatives to payment 
are specified as nonpayment and denial of the in forma pauyeris 
application, or explanation of the circumstances regarding past 
withdrawals, future income, and any substantial hardship that 
compliance with the order would cause. 

Two inmates with experience in civil rights litigation, including 
one who was research clerk at the Marion Correctional Institution 
facility, indicated that receipt of an order to pay a partial fee was 
their first knowledge of the existence of General Order No.2. Ap
parently the order has not been posted at the institution or other
wise brought to the attention of inmates as a matter of course. 

Objections from Plaintiff 

If the plaintiff files written objections, they are sent to the mag
istrate for action. Generally, the magistrate makes an adjustment 
in the amount of the fee if the plaintiff offers more than the gener
al allegation of indigency in the poverty affidavit. 51 In the cases 
rev\ewed, objections were filed within seven to eleven days; the 
magistrate's response added eight to fifteen days to the process. 

Nonpayment 

If no payment is received within thirty days, the clerk forwards 
the case to the magistrate with a notification-of-status form. The 
magistrate then issues an order denying the application for in 
forma pauperis status or an alternative order denying the applica
tion and dismissing the case without prejudice. 

51. We reviewed six tiles in which objections were noted. The lee was reduced nnd 
paid in three cases and waived entirely in two. In the other case, an inmate of Lima 
State Hospital (for the criminally insane) merely reitera~ed the terms of the form 
motion for in forma pauperis stntus. The magistrate filed a report and recommenda
tion that the judge deny the motion and the judge concurred. The fee was not paid 
and the cnse was dismissed. Warren v. Martinez, Misc. No. 83·13 (N.D. Ohio, May 
12,1983). 
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Payment and 'F,iling 

. . h £ m of a check from the institu-
Payment is made eIther In ~ e o~he inmate A receipt is issued 

tion or from a friend or rela~lvefi~~ O"iven a r~gular civil number, 
to the plaintiff and the case IS 1 e , b~ 
and J;lssigned to a judge through a draw of cards. 

14 , I 

III. IMPACT OF THE PROCESS 
ON PARTICIPANTS' RESOURCES 

Clelok's Office 

The intake clerk and the deputy in charge for the division concur 
that the work in administering the system is not extensive. The 
intake clerk estimated that the average time spent on the new pro
cedures amounts to about twenty to forty-five minutes per case, al
though the first few cases required as much as sixty minutes per 
case before creation and revision of the forms. 

Judges, Magistrate, and Staff 

A review of the files and discussion with clerks and the magis
trate shoW minimal judicial involvement in the operation of the 
partial filing fee procedure. As the above description shows, most of 
the steps are taken by the clerk's office. The only role of the magis
trate is to respond to objections, and the only judicial role OCcurs 
when the magistrate decides to overrule an objection. 

Prior to General Order No.2, the magistrate reviewed each ap
plication for leave to proceed in forma pauperis and granted it if 
the applicant appeared to be indigent. This procedure required 
"considerable time and effort" and impeded the COUrt Hin the per
formance of its duties and obligations to other litigants."52 This 
aspect of the prior procedure has been eliminated by General Order No.2. 

The magistrate reports that he is unaware of any additional time 
spent on the "special circumstances" review that would not have 
been spent on reviewing in forma pauperis applications. A review 
of the records suggests that few objections are filed and that the 
time spent by the magistrate is minimal. On the other hand, the 
magistrate for the Eastern District of North Carolina r~ports that 
he spends more time on the often lengthy objections than he did on 
the summary review of in forma pauperis affidavits. 

52. General Order No.2, supra note 5, at 1. 
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. . f Ohio Western Division, the magls-
In the N orthe~n . DIStrlCt or in establishing the system, spending 

trate was the prInCIpal move th stem and draft General Order about five hours to formulate e sy 
No.2. The magistrate 

1. reviewed Evans v. Croom . 

. f the Eastern District of North CarolIna rule 2 obtamed a copy 0 b 

. t d that the clerk's office gather data on the num er 3. reques e . fil' 
and types of in forma pauperIS lIngs . 

. f Marion Correctional InstItu-4. contacted the sup.erlntendent 0 f prisoner cases) and the Ohio 
tion (MCI) (the prlmary sourc: 0 MOl 
assistant attorney general assIgned to 

5. discussed the potential rule with the judges .. 

. the Eastern DIstrIct of 
6. drafted General Order N~. ~d~sIn; "special circumstances" 

North Carolina model a~ a Inp;isoner overuse of in forma review and a procedure Lor non 
pauperis petitions 

7. obtained judicial approval 

8. drafted forms. 

Prison Personnel 

1 e onl prison studied for this The superintendent of MOl, t 1 d Y to date has demanded 
h t th e of the proce ure t 

report, says t a e ~s . tl MCI kept the statemen 
little additional staff tIme. UntIl re~en k y, as able to photocopy and 
of account on a ledger card that ~ c ter ;nder a new computerized 
mail to the court ~ithin a few ;;;~l:;k at least thirty minutes to 
system, however, It takes an he ast six months. The MCI clerk 
find and copy the accounts fo: t fh and the previous month are 
reports that only the curren :s~~ accessible. For the pri~r four 
stored on the computer and e ~ luminous monthly prIntouts onths she has to thumb throug vo 
: find the individual account for each month. 
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Impact on Participants' Resources 

Prisoners 

Length of Process 

In two cases in which no objections were filed to the order and in 
which payment was made, the process took twenty-two and twenty
four days from the time of lodging of the complaint to final pay. 
ment of the fee. In three cases in which objections were filed, the 
entire process took forty-five, fifty·three, and sixty days. During 
this time, no action was taken on the cases; process was not served until after payment. 

Costs 

At MOl, all prisoners work unless they are in disciplinary con
finement. Prison wages range from $14 to $26 per month, with an 
average of $18 per month. If a prisoner is being disciplined (up to 
fOI'ty~five days is pOSsible), his prison income is reduced to between 
$3 and $5 per month. MOl permits inmates to spend up to $40 per 
week in the commissary, in which they can buy cosmetics and per. 
sonal articles, writing materials, canned foods, tobacco products, 
candy, supplemental clothing (shirts, sweaters, shoes), and other 
items. In addition to commissary pUrchases, an inmate must pay 
for photocopies of Court papers, all postage costs, and the cost of 
any reading material not available in the library. 

Both of the inmates interviewed had paid partial fees and had 
objected to the process. DUring the interview, each articulated gen
eral objections to General Order No. 2 on the grounds that it ob
structs access to federal court. 

Prisoner A earned $19 per month as a barber. He reported ex
penditures of between $5 and $8 per month on writing paper, soap, 
deodorant, toothpaste, hair oil, and envelopes. He also reported a 
need to purchase food, such as cookies without any pork products 
($1 a package), bread, and peanut butter, for times When the prison 
food is incompatible with his Muslim diet. He also must pay $.13 a 
page to copy legal materials. After he objected, his fee was reduced 
to $5 and paid by his grandmother from her Social Security disability check. 

Prisoner B is a clerk in the Mer law library, for which he is paid 
the semiskilled rate of $20 per month. He is an experienced '~ail. 
house lawyer" with sixteen of his own cases currently pending in 
the courts.· 3 In addition to money spent for typical commissary ---'---

53. See, e.g., Johnson v. Hubbard, 698 F.2d 286 (6th Cir. 1983), cert. denied, 104 S. Ct. 282 (1983). 
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items, he uses funds to purchase law books and to pay for witness 
fees and mileage for hearings, items not covered by in forma pau
peris status. 54 

Prisoner B's partial fee was $40. He objected and the magistrate 
reduced the fee to $25, which he paid. Ironically, the case involves 
a challenge to an MO! policy against solicitation of funds for litiga
tion expenses from outside the prison. 

Privacy 

Prisoner B also objected to the rule on the grounds that it was a 
humiliating invasion of.his privacy to expose his personal financial 
records to the public without his prior consent. He identified as 
well the importance of having some money in prison as protection 
against exploitation by inmates who will pay for sexual favors. 

Along this line, the Southern District of Texas, Houston and Gal
veston Divisions, obtains a release from the inmate for information 
from the trust account at the institution. In the Western District of 
Virginia, the court obtains consent from the inmate to have the in
stitution withhold the payment from the account. 

54.ld. 

18 

!I 

!I 
j 

It 

:1 
\ ; I 

I , I 
f . , 
I , r 

,I 
, i 

I 
, \ 

Ii 

, 

" 

IV. EFFECTIVENESS OF THE PROCESS 

Criteria for Evaluation 

The threshold issue is how to define the criteria for evaluation of 
this innovation. Our background research turned up several alter
native criteria. The simplest and least justifiable, standing alone, is 
whether th~ process reduced the expenditure of resources by 
judges, magistrates, and clerks. A second measure of effectiveness 
is whether the innovative procedures screened out frivolous cases 
and retained meritorious ones. Finally, a potential measure of ef
fectiveness is whether the procedure forces a litigant to confront 
and evaluate the merits of a claim but does not necessitate drop
ping the claim because of poverty. The latter criteria focuses on 
placing the indigent prisoner in a position similar to that of other 
potential litigants. 

The court in Evans v. Croom saw the purpose as one of "weeding 
out" those cases not filed in good faith. 55 Following the Evans v. 
Croom model, the magistrate and judges of the Northern District of 
Ohio, Western Division, sought a "balanced" approach that would 
permit equal access by prisoners to the federal courts.56 

Based on these statements of purpose and the traditional concern 
of the federal courts to maintain access for indigents, the criteria 
for evaluation of the innovation must include a qualitative evalua
tion of whether cases deterred by partial filing fees are meritorious 
or not and whether prisoners are treated fairly in the process. Ap
plication of these criteria presents a challenge that this study can 
only begin to address. 

Our criteria for evaluation fall into three categories: 

1. Does the procedure exclude frivolous cases and preserve non
frivolous cases? 

2. Does the procedure provide prisoners with both opportunities 
and disincentives to initiate litigation that are equivalent to ----

55. Evans v. Croom, 650 F.2d 521, 523 (4th Cir. 1981). 
56. General Order No.2, supra note 5, at 2. 
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the opportunities and disincentives applicable to nonindigent 
nonprisoners? 

3. Does the procedure conserve court ~esou~~es by (a) s~v~ng 
time spent reviewing in forma pauperIs petItlons and deCIdmg 
cases in which in forma pauperis status is denied because of 
failure to pay a partial fee; (b) conserving clerical a~d judicial 
resources through deterrence of frivolous filIng; and 
(c) obtaining revenue for operations of the court through par-
tial payment of fees? 

The current study can provide only a cursory overview of the 
success of the innovation under these criteria. We will, however, 
identify issues for further empirical study. 

Savings in Judicial and Court Resources 

Table 1 shows that the rate of filing of prisoner civil rights cases 
has not declined significantly during the operation of the rule. 
Using the thirty filings in 1980 (pre-General Order ~o. 2) as a base
line the 1982-83 figures of thirty-three and twenty-sIx appear to be 
within the usual range. We cannot identify a trend prior to the. is-
suance of General Order No.2 because data for years precedmg 
1980 are not available. Thus, we cannot determine whether the 
forty filings f6r 1981 were as aberrational as they appear from the 
available data. 

TABLE 1 
Filings of Prisoner Civil R;ights Cases, ~9~O:1983 
. (Northern District of Ohio, Western DIVIsion) 

Yet.'r 

1980 
19d1 
1982 
1983 

Annual Rate of Filing 

30 
40 
33 
26* 

*This figure is b.ulcd on 22 filings during the first 10 month.s of 1983. 

If there is an as-yet-undetected trend toward decreased filings of 
prisoner civil rights cases, other factors mlg~t a?count fo~ such a 
decrease. The magistrate for the Norther.n DIStl'lct of OhIO, West
ern Division observed a general decline in pro se actions due to the 
"low likelih~od of success." Prisoner B, the MOr jailhouse lawyer, 
stated that inmates are turning more to state courts with negli-
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Effectiveness of the Process 

gence claims due to the lower threshold of proof required under 
state law and more favorable in forma pauperis procedures, wit
ness fees, and similar matters. Given his position as "jailhouse 
lawyer," his prophecy may be self-fulfilling. 

The superintendent of MCI has not noticed any decline in cases 
filed against him. This observation may, however, result from the 
fact that he has no need to differentiate between federal and state 
court fitigation. Careful analysis of data from multiple souroes and 
time periods will certainly be necessary, and perhaps sufficient, to 
test the reasons for the decrease in filings. 

There are at least two clear effects of General Order No.2. First, 
some cases are screened out. In 1982, two out of thirty-three prison
er civil rights cases (6 percent) were denied in forma pauperis 
status for failure to comply with a partial payment order. In 1983 
(through October), six of twenty-two cases (27 percent) were denied 
in forma pauperis status on those grounds. Second, some revenue is 
generated. In 1982, ten prisoners paid 10 percent fees; in the first 
ten months of 1983, six paid 10 percent fees. In four cases studied, 
the fees were $5, $10, $10, and $15, an average of $10 per case. At 
this average, $160 would have been collected during 1982 and 1983. 

Somewhat more difficult to assess is whether judicial resources 
have been conserved. We can safely say that dismissal of eight 
cases for failure to pay the partial fee conserved resources that 
would have been involved in deciding those cases on their merits. 
In addition, it appears that only a small percentage of the plaintiffs 
objected to the clerk's order, thus bringing few cases to the magis
trate's attention. Dealing with these few objections certainly takes 
less time than reviewing the entire pool of in forma pauperis peti
tions. 

Assuming that the magistrate spends less time on objections 
than previously spent on reviewing in forma pauperis applications, 
the effect of the rule is to shift the work to the clerk's office and, 
probably, to eliminate some work by substituting a mechanical for
mula for review of individual applications. Any additional burden 
of the clerk's office appears to be minimal. 

Review for Frivolousness 
A review of the cases is necessary to determine whether those 

denied in forma pauperis status were frivolous or malicious filings 
within the meaning of 28 U.S.C. § 1915(d).57 The Supreme Court 

57. 28 U.S.C. § 1915{d) provides that 
[t)he court may request an attorney to represent any such person unable to 
employ counsel and may dismiss the case if the allegation of poverty is 
untrue, or if satisfied that the action is frivolous or malicious. 

21 



HI( , 

Chapter IV 

has recently stated that a ((court may pass on the complaint's suffi
ciency before allowing filing in forma pauperis and may dismiss 
the case if it is deemed frivolous."58 

A liberal standard of frivolousness, simply stated, is ((whether 
plaintiff can make a rational argument on the law or facts in sup
port of his claim."59 A pro se complaint tIIhowever inartfully plead
ed' must be held to Iless stringent standards than formal pleadings 
drafted by lawyers' and ca.n only be dismissed for failure to state a 
claim if it appears Ibeyond doubt that the plaintiff can prove no set 
of facts in support of his claim which would entitle him to 
relief. III 6 0 

To conduct a preliminary study of the frivolousness issue, the 
author reviewed four of the eight cases in which the court ordered 
dismissal for failure to pay a partial fee. The cases were selected on 
the basis of availability of files in the clerk's office. For compari
son, four cases in which a partial fee was paid were also selected, 
again on the basis of availability of files. 

Of the four cases that were filed after a fee was paid, three prob
ably would survive a threshold test of frivolousness, although one 
had 1\ dubious jurisdictional basis and one was only marginally 
nonfrivolous. Of the cases paid for by plaintiffs, none were clearly 
frivolous; however, one had a dubious jurisdictional basis. The dif
ferences do not appear to be significant or conclusive. Indeed, if one 
were to make a realistic prediction of success, taking into account 
the difficulties of proof and legal argument by pro se plaintiffs, no 
more than one or two of the eight cases would have any significant 
likelihood of a probable final judgment. 

Due to the liberal test of frivolousness under 28 U.S.C. § 1915(d), 
mes.surement of whether or not the partial filing fee system weeds 
out unmeritorious cases will have to be tested by some other 
Ulieans. Courts can evaluate their own experiences by comparing re
sults of cases in which a partial fee was paid to cases prior to the 
rule in which no fee was paid. ItSuccess" could be defined at diffex:-

58. Bounds v. Smith, 430 U.S. 817, 826 (1970) (dictum). In Bounch; u. S;nith, the 
Supreme Court did not discuss the issue of whether frivolous review mny preclude 
the filing of an action. Clenrly, the offhand descriptioh of the process is not defini
tive. See supra text accompanying notes 29·34. 

59. See also Anders v. Cnlifornin, 386 U.S. 738, 744 (1967) (llwithout arguable 
merit"); Conley v. Gibson, 355 U.S. 41, 45-46 (1957Xllbeyond doubt" no nrgunble legnl 
or factual basis for relieO; Bennett v. Passic, 545 F.2d 1260 (10th Cir. 1976). See also 
Collins v. Cundy, 603 F.2d 825 (10th Cir. 1979); Boyce v. Alizaduh, 595 F.2d 948, 951 
(4th Cir. 1979). 

60. Estelle v. Gamble, 429 U.S. 97, 106 (1976). See also Hnines v. Kerner, 404 U.S. 
519 (1972); Boyce v. Alizaduh, 595 F.2d 948, 951 (4th Cir. 1979). 
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Effectiveness of the Process 
en t levels of proc d h . 
motion for summ:r u~e, suc as sur~I~al of a motion to dismiss or 

. . Y.Judgment, obtaInIng a hearing on the me 't 
wInnIng a favorable judgment . . 1'1 s, 
esis is that a highe t ' wInnIng an appeal, etc. The hypoth. 
partial filing fee pro~~e:~:~h:~euOnfdcaseths wi lId 1 Ilsucceed" under the 

C er e 0 system 
are should be taken to limit th . fl . 

~uch as sharp reduction in filin s d: In uence of o~her variables, 
In SUbstantive law or a ch g. ethto adverse rulIngs, a change 

, ange In e decisi k I 
words, the cases studied before th t f on ma er. n other 
nearly identical as possible to e onse 0 the rule should be as 
The Research Division of the ;a~es ~f~rd~h~ rule became effective. 
designing and conducting such e era I u .Iclal Center wiII assist in 

E th' an eva uatlOn. 

of f:~r:essljS ::~~~~ti:~e~~:e~~, do~s not reach the ultimate issue 
tiaIIy equivalent fa~hion to ;he :i~~I~i~?er ~s t~eated in a substan
the full filing fee. A sophisticated ual~an w. 0 can afford to pay 
be necessary to evaluate that objecti;e. sI-experlmental design may 
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V. OBSERVATIONS 

Observations Relating to General Order No.2 

Personnel in the Northern District of Ohio, Western Division, 
and at Marion Correctional Institution have indicated an interest 
in, and receptivity toward, suggestions for improvement of General 
Order No.2. Based on the above review of the case law and the 
procedures currently used to implement the rule, we proffer the 
following ideas for their consideration: 

1. Use the balance in the prisoner's account or the prisoner's 
average monthly income as the starting point for computa
tion of the partial filing fee. The primary reason for this sug" 
gestion is that 10 percent of a six-months' figure results in an 
order that is 60 percent of the average monthly income for 
the period. Ordering such a relatively large portion of the ex
pected monthly income within thirty days of the order may 
impose a substantial hardship on the plaintiffs and may also 
contravene case law, as discussed above. 

2. Include information about General Order No.2 on the appli
cation forms for in forma pauperis petitions and on the affi
davit in support of the petitions; recommend that the plain
tiff forward a copy of the statement of account to the court 
or arrange to have the institution for" ard it. The reason for 
this suggestion is to minimize delays in administration of the 
program and to better inform the prisoners of the expectation 
that a filing fee will be required. Currently, the affidavit form 
requires a certification regarding the balance in the prison
er's institutional account. Simply adding a copy of the state
ment of account at that time will subtract about two weeks 
from the process and make the inmate aware of the possibili
ty of an order to pay a partial fee. 

3. Consider limiting review of the prisoner's account to the two 
preceding months (excluding December). The reason for this 
suggestion is administrative convenience. At MCI, the records 
for the full six months are no longer easily accessible. A 
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statement for two months would disclose the prisoner's earn
ings. We suggest elimination of December because inclusion 
of holiday gifts would skew the average. The two-month 
period also has a clos(~r relatlonship to current income. A 
trade-off is that a six-month period produces a more reliable 
average. The institutions should decide whether the adminis
trative convenience justifies a potential sacrifice of accuracy. 

4. Tentatively file the case during the period of investigation 
until expiration of the time for compliance with the order. 
This suggestion is designed to bring the procedure into con
formity with the procedures approved in Euans u. Croom 61 

and Bullock u. Suomela. 62 If there is no delay in processing 
the cases, due to adoption of suggestion 2, above, this change 
will be unnecessary. 

General Observations for Otherr Districts 

We suggest that any court contemplating adoptioh of partial pay
ment of filing fees consider the above observations. We also suggest 
that a court adopting such a rule consider the following steps: 

1. Review alternative forms of rules from other districts. 

2. Decide on the scope of application of the proposed rule (e.g., 
all prisoner cases, all prisoner civil rights cases, etc.). 

3. Contact prison officials to determine the local system for 
making payments to prisoners and for keeping records of ac
counts. 

4. Establish a method for identifying and avoiding potential 
hardships for the prisoners. 

5. Draft an order or local rule (presumably, a local rule is more 
widely disseminated and therefore preferable). The rule 
should have objective criteria for calculation of the partial fee 
so that judicial involvement will be unnecessary for most 
cases. The rule should also establish the partial fee based on 
a small, but fixed, percentage of the prisoner's current ac
count balance (we suggest one-third or less) or the anticipated 
credits during the next thirty days. In addition, the rule 
should give the prisoner an opportunity to plead special cir-

61. 650 F.2d 521 (4th Cir. 1981). 
62. 710 F.2d 102 (3d Cir. 1983). 
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Observations 

cumstances. The clerk should be authorized to dismiss a case 
for failure to comply with a partial filing fee order. 

6. Provide for tentative filing of the case if the rule does not 
provide for immediate computation based on information sub
mitted with the application for in forma pauperis status or if 
other delays are anticipated. 

7. Revise the in forma pauperis application form and affidavit 
so that they instruct the prisoner to vbtain a copy of the cur
rent prisoner account statement and file it or have it filed 
with the court. 

8. Distribute the rule' to institutions for posting in prisoner law 
libraries or other conspicuous places. 

9. Plan to evaluate the effectiveness or the rule by comparing 
results in similar groups of cases before and after the rule 
with the assistance of the Research Division of the Federai 
JUdicial Center, if necessary. 
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In the United States District Court 
for the Northern District of Ohio 

Western Division 

In Re Applications 
For Leave to Proceed 
In Forma Pauperis 

Western Division 
General Order No.2 

Upon examination and consideration of this court's records relat
ing to the filing of civil complaints, and the records relating to the 
filing of applications for leave to proceed in forma pauperis, it is 
the conclusion of this court that, in the inter~sts of justice for all 
litigants in this court, certain measures should be implemented for 
the processing of such applications. These measures will be adopted 
upon filing of this Order, and this Memorandum will explain the 
court's reasons for adopting the procedures specified herein. 

This court, along with other federal district courts, has in recent 
years experienced a marked increase in the number of in forma 
pauperis applications. Review of these applications, which have 
been referred in the interest of judicial economy to the United 
States Magistrate; requires considerable time and effort. Frequent
ly the asserted claims for relief and the underlying factual basis 
therefor are not stated with any degree of clarity, thereby com
pounding the problems confronting the court as it attempts to de
termine whether there is possible merit to the complaint. As the 
volume has increased, the result has been to impede the court and 
its Magistrate in the performance of its duties and obligations to 
other litigants. It is apparent, and this court finds, that some reme
dial measures must be adopted to permit more expeditious han
dling of applications for leave to proceed in forma pauperis. 

In developing these remedial measures, the court perceives that 
there are two distinct classes of forma pauperis applicants: the first 
comprised of persons confined in either federal, state, or local cus
tody, and the second, consisting of other applicants for forma pau
peris treatment. In a number of cases persons within the second 
category file multiple complaints within a short period of time. 
With reference to these persons, the court is persuaded that it is 
highly unlikely that any individual would be subjected to numer
ous deprivations of his or her civil rights within a given twelve 
month period, and it therefore appears appropriate to impose limi-
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tations upon the number of applications for leave to proceed in 
forma pauperis which any single individual (who is not confined to 
custody) may file within a twelve month period. 

With reference to the first category of applicants, namely, per
sons confined in federal, state, or local custody, this court can un
derstand that a single applicant may be confronted on a more fre
quent· basis with apparent or actual violations of his or her civil 
rights. Therefore, a limitation on the number of applications which 
may be filed within a particular time period would not be appropri
ate. On the other hand, experience in other districts makes clear 
that prisoner applicants for leave to file in forma pauperis fre
quently have resources available to them sufficient to enable them 
to file a portion of the required fee. This court is persuaded that 
the procedure adopted by the Eastern District of North Carolina, 
and recently upheld by the Fourth Circuit in Evans v. Croom, 650 
F.2d 521 (4th Cir. 1981), is an appropriate and balanced response to 
the problem presented by prisoner applications for leave to proceed 
in civil rights actions. 

Under this procedure, which this court adopts by this Order, a 
prisoner who seeks leave to proceed in forma pauperis with refer
ence to a complaint under the Civil Rights Acts shall be required 
to make a partial prepayment of filing fees in an amount not to 
exceed 10% of his or her income during the six month period pre
ceding submission of the application (not to exceed the filing fee re
quired of other civil plaintiffs). 

In reaching and describing its conclusions concerning the imple
mentation of suitable and appropriate methods of processing in 
forma pauperis applications, this court notes that the effect of this 
order is not to raise impenetrable barriers to judicial review and 
relief for civil rights violations affecting those unable to prepay 
filing costs. In all instances the applicants cannot be completely 
foreclosed from proceeding in forma pauperis without at least an 
opportunity for consideration and determination by the Magistrate. 
This is not, therefore, a mechanistic process; rather scope is provid
ed for the exercise of judicial discretion. Moreover, this court would 
point out and emphasize a consideration often overlooked or disre
garded by civil rights plaintiffs: namely, that the state courts have 
concurrent jurisdiction in civil rights cases. Those courts, therefore, 
provide an alternate forum for prospective plaintiffs who desire to 
proceed in forma pauperis. 

Wherefore, it is hereby 
ORDERED: 
1. With reference to applications for leave to proceed in forma 

pauperis filed by persons who are not confined to federal, state or 
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General Ordr.r No. 2 
local custody, upon filing of s h '. 
mi~e whether prior apPlicati~~s ~~Phc~tlOn, ~he Clerk shall deter
durIng the preceding twelve month ve. deen flIed by the applicant 

perlO : 

a. If three or more applications ha b . 
period by the applicant the Cl k v~ leen flIed during such 
cation, and shall notif' t er . sal not accept the appli-
shall not be accepted :nle~: ap~hcant t~at sa.id application 
cepted by the Magistrate to goo. cause IS shown to, and ac
plaint is meritorious' ' beheve that the proposed com-, 

b. If fewer than three applications h 
cant during such period the Cl ~ve been filed by the appli
tion, assigning thereto; M' ller shall lodge such applica-
h~ sh~ll forward the apPlica~~~~ :ne~USt~ocket. Number, and 
mlnatlOn by the Magistrate Pl" 0: ~r er reVIew and deter
service of summons. lor 0 lIng the complaint and 

2. With reference to applicati 
pauperis relating to an action b on~~or leave to proceed in forma 
and filed by persons who a . roug under the Civil Rights Acts 
Clerk shall lodge all such a~e t:l ~~deral, state .01' local custody, th~ 
laneous Docket Number: PIca IOns and aSSIgn thereto a Miscel-

a. Thereupon, the Clerk shall co . 
appropriate official at the' t~~~nlOate forthwith with the 
is confined, and request th~~s }fiU .l~~ at wh~ch the applicant 
applicant's prison fund accou~t lOla.. 0 prov~de a copy of the 
preceding submission of the I~S) t~or the SIX month period 

app lca IOn; 
b. Upon receipt of the stateme t f 

Clerk shall forthwith inform ~h 0 the. trust fund accoupt, the 
be allowed to proceed with the :0 ap~h?ant that he or she will 
an amount specified by the Cl rry:. aln~ upon prepayment of 
exceed 10% of the incom . erd' saId amount shall not 
I e receIve by th l' . c osed by the statement of th t e app lcant (as dIS-

six month period precedin e rust ~U~d account) within the 
the Clerk shall also infon! :~e sUbfIsslOn of the application; 
if desired, explain any circu e app Icant t~at he or she may, 
quired withdrawal of fund . ~tances WhICh may have re
tion of receipt of funds l'n tSh In£: t e past or defeat the expecta-

e u ure; 
c. If the filing fee as dete . 

within thirty da;s of the ~~Ine1 by. ~he Clerk, is not paid 
was sent in accordance withi

e 
0 maIhng ~f the notice which 

application for leave to proc n Jh.e p:ecedIng paragraph, the 
ee In .Lorma pauperis shall be 
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forwarded to the Magistrate, along with any furth~r submis
sions by the applicant, for nnal review and det.ermination; 

d. If the filing fee, as determined by the Clerk, is paid within 
thirty days of the date of the notice, the complaint shall be 
accepted for filing and service of process upon the 
defendantCs) shall issue without further order of court, and 
plaintiff's application to proceed in forma pauperis shaH be 
allowed as to any additional portion of the filing fee and 
plaintiff shall be treated as proceeding in forma pauperis for 
all further purposes. 

3, At any time during the pendency of the litigation, the 
defendantCs) may move for reconsideration of the plaintiff's eligibil
ity for proceeding in forma pauperis. 

4. The procedures required by this Order shall be instituted im
mediately upon the filing of this Order, and shall apply to all appli
cations for leave to proceed in tbrma pauperis thereafter submitted 
to this court. 

SO ORDERED. 

Nicholas J. Walinski 
United States District Judge 

Toledo, Ohio 
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APPENDIX B 
The Prograrn Utilized in the United States 
District Court for the Southern District of 
Texas, Houston and Galveston Divisions 

by Jesse E. ClarJ{, Clerl{ of Court, and 
Molly Cavazos, Staff Attorney 



The Mechanics of the Procedure in the 
Southern District of Texas, Houston and Galveston 

Diyisions 

Lodging of the Complaint 

In the Southern District of'Texas, Houston and Galveston Divi
sions, inmates seeking to file section 1H83 actions write to the court 
for instructions and forms. The court responds by sendjng the 
inmate a section 1983 instructional packet. (This packet and other 
supporting documents are available from the Federal Judicial Cen
ter's Research Division or from the clerk's office in the Southern 
District of Texas, Houston Division.) Upon the inmate's submission 
of the civil rights complaint for filing, all materials are stamped 
"received" and dated accordingly by a deputy clerk. All the materi
als are then forwarded to the staff attorneys' secretary for techni
cal screening to insure: 

1. that the inmate has properly completed the requisite number 
of copies of the Complaint for Violation of Civil Rights 

2. that each copy of the form is properly notarized or verified 
pursuant to 28 U.S.C. § 1746 

3. that the b'!z:mate has properly completed the mandatory Affi
davit in Support of Request to Proceed III Forma Pauperis 

4. that the inmate, if incarcerated at the Texas Department of 
Corrections (TDC), has submitted the Release Form required 
by the institution prior to its relea~ of an inmate's trust ac
count information. 

The Southern District of Texas, Houston and Galveston Divi
sions, does not make a distinction between an in forma pauperis 
application and an in forma pauperis affidavit. Instead, that court 
requires only an Affidavit in Support of Request to Proceed In 
Forma Pauperis, which it considers the inmate's in forma pauperis 
(IFP) tlapplication." 

If all papers are in order, the staff attorneys or their secretary 
promptly prepare a "Case Filing Data Sheet." This data sheet, to
gether with the inmate's complaint, and sufficient copies thereof; 
the affidavit in support of request to proceed IFP; and the Release 
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Form (if a TDC inmate) are then sent ~o the inta~{e section of the 
clerk's office for official filing; i.e., a Judge, magIstrate, and case 
number are assigned, the docket sheet is prepared, and the case 
file is organized. 

At this time, the following materials are sent to the inmate-

plaintiff: 

1. notification that the complaint has been filed 

2. instructions regarding consent to have the case tried by a 
United States Magistrate 

3. a letter advising plaintiff as to the .servi?es provid~d ,by .the 
Texas Center for Correctional ServIces, If the plaIntiff IS a 
TDC inmate filing pro se against TDC personnel 

4. an insufficient information letter, if plaintiff has failed to 
provide sufficient information as to the name(s) and 
addressees) of the defendant(s) named in the complaint 

5. an exhibits letter, if plaintiff has failed to submit sufficient 
copies of the exhibits for filing. 

When the case file is received back in the staff attorneys' office, 
the staff attorneys' secretary records in a log the case st!le, docl~et 
number, judge and magistrate assigned to the case, a br~ef d7scnp
tion of the case, and whether the $60 filing fee w,as p~ld: Flnall~: 
an index card is prepared for first-time filers IdentlfYln~ then 
name, prison identification number, and case number. An Inm~t~ 
who has previously filed a case in ~he Hous~?n or, Gal~es~~n dIVI
sions of the court however, is consldered a multIple-fller and a 
new case numbe: is added to those on the inde~ card prepal:ed 
upon the inmate's first filing in t~e court. A,-ny prlsoner comp~aln~ 
meeting the court's techn~cal reqUlr?~~~ts IS filed before consIder 
ation of the inmate-plaintlffs IFP elIgIbIhty. 

Request for a Statement of Account 
For trust account information from inmates incarcerated ~t T?C, 

the staff attorneys' secretary sends a written request t~ ~he mstltu
tion for a pri.ntout of the inmate's trust account actIVIty for the 
preceding three months. Prisoners at fede'/.'al, county, and out-of
state penal institutions are ordered by the court to complete ,an 
Authorization for Release· of Inmate Trust Account Infor~abon 
and have the cashier or director of accounting fill out a certificate 
with information concerning the inmate's financial history over the 
previous six months. Furthermore, plaintiff is advised that 
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"[fjailure to comply as dil'ected may result~ in the dismissal of [the] 
action pursuant to 28 U.S.C. § 1915(d), bas~~d on the untruthfulness 
,..1" J..1 . ,\1_ .... _J..! of ov t " 
Vl. Lne a.uC6ellll0n P er y. 

Response from the Institution 

TDC responds directly to the staff attOl'neys' office, usually 
within ten to fourteen days. The response includes submitting a 
printout of the inmate's trust account transactions over the previ
ous three months and completing the Certificates of Attestation 
and Authentication that were previously provided to TDC by the 
court. For prisoners at institutions other than TDC, the court has 
had little, if any, problem with inmates' compliance with the order 
for completing the required Certificates of Attestation and Authen
tication. They are prompt in responding to the court's request for 
inmate trust account data. 

Computation of the It'ee 

After reviewing the trust account informatioll provided by the in
stitutions, the staff attorneys compute the fee pursuant to the slid
ing-scale guidelines set forth in General Orders 77-1 and 79-5. 
(These gel\eral orders apply to all applications to proceed in forma 
pauperis regardless of the nature of the case or the source of the 
application.) The court has utilized the following "l'ule-of-thumb" 
formulas in calculating what portion of the $60 filing fee and $3 
per defendant service, if any, the inmate-plaintiff should be re
quired to pay: 

1. TDC Inmates. If the inmate-plaintiff's present balance is 
greater than the average monthly deposjr. over the previous 
three months, then the payment required within thirty days 
shall be approximately one-fourth (or 25 percent) of the 
present balance (the "Partial Payment-Regulae' situation). 

If, however, the inmate-plaintiff's average monthly balance 
over the previous three months is greater than the present 
balance, then the payment required upon plaintiffs next de
posit to the trust account shall be approximately one-fourth 
(or 25 percent) of the average deposit over the previous three 
months (the Itpartial Payment-Monitol'ed" situation). 

2. Non-TDC Inmates. The same formulas for computation of the 
required partial payment fee are utilized, except that the fee 
is determined on the basis of trust account information over 
the previous six months. 
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3. Example~. 
TDC (Regula1~: 
TDC inmate's present balance = $80. 
Deposits over previous 3 months = $18? . 
Therefore, the average monthly deposIt (over the. prevlOus .3 
months) = $180 divided by 3 month~ = $60. SInce $80 IS 
greater than $60, the court would reqUire payment of $20 (1/4 
of $80) within 30 days. 

TDC (Monitored): 
TDC inmate's present balance = $10. 
Deposits over previous 3 months = $18? . 
Therefore, the average monthly deposIt (over the. preVIOUS .3 
months) = $180 divided by 3 months = $60. Smce $60 IS 
greater than $10, the court would requi~e pay~ent of $15 (1/4 
of $60) upon receipt of plaintiff's deposIt to hIS trust account. 

Non.TDC (Regular): 
Inmate's present balance = $80. 
Deposits over previous 6 months = $180. . 
Therefore, average monthly deposit (over the preVIOUS .6 
months) = $180 divided by 6 months = $30. SInce $80 IS 
greater than $30, the court would require payment of $20 (1/4 
of $80) within 30 days. 

Non.TDC (Monitored): 
Inmate's present balance = $10. 
Deposits over previous 6 months = $180. . 
Therefore, average monthly deposit (over the prevlOus .6 
months) = $180 divided by 6 months. $30. SInce $30 IS 
greater than $10, the court would reqmre paYI?ent o.f $7 .~O 
(1/4 of $30) upon receipt of plaintiff's next deposIt to hIS tru .. ,t 
account. 

4. Special Note. Unlike Evans v. Croom, 65
h
O F

S
·2d

th
521 (4Dt~ tC.ic\ 

1981) cel't. denied 454 U.S. 1153 (1982), t e ou ern IS r~ 
of T~xas, Housto~ and Galveston I?ivisions! in ~he tlPart~al 
Payment-Monitored" situation, wIll reqUIre, In most In
stances, no more than one-fourth (or 25 perce~t) of ~~e aver
age monthly deposit, as opposed to the Evans ImposItion of a 
partial filing fee never exceeding 15 percent of the total sums 
received for the preceding six months. Thus, the ~vans re
quirement may result in an order that can be as hIgh as 90 
percent of the average monthly income whereas the Southern 
District of Texas, Houston and Galveston Divisions, will keep 
its requirement at or around 25 percent of the average 
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monthly income. Furthermore, the Southern District of 
Texas, Houston and Galveston Divisions, utilizes the 25 per
cent requirement to cover partial payment of both filing and 
service fees. Limitation to only the filing fee would lead to a 
separate calculation to determine the appropriate partial pay
ment of the service fee. 

OrdCl' for Partial Payment 

If it is determined after review of an inmate's financial history 
that in forma pauperis status should be granted, an order is en
tered accordingly. If it is determined, however, that the inmate
plaintiff can make full or partial payment of the filing and service 
fees, the fee is calculated and the appropriate order is entered in 
the case. 

The form order in each situation makes reference to three of the 
inmate's highest balances over a specified period of time as well as 
the total deposits made to the inmate's trust account over that 
period of time. In each of the /(regular" situations, payment is re
quested within thirty days and the order specifically states that 
1'[fJailure to comply as directed may rCGult in the dismissal of this 
action/I Furthermore, summons will not be issued in these situa
tions until payment has been received by the clerk. In the umoni
tored" situations, however, payment is requested upon plaintiff's 
next trust account deposit. Plaintiff is advised that the trust ac
count will be monitored by the court to enforce compliance with its 
order and t,hat "failure to comply as directed upon receipt of funds 
may result. in the dismissal of this action." i~l these situations, 
summons is issued immediately and the defendants are promptly 
served accordingly. 

Objections from Plaintiff 

Although the partial payment orders utilized by the court make 
reference to only one alternative to payment-to wit, dismissal-an 
inmate-plaintiff will occasionally, within thh'ty days, file objections 
to the partial payment order. If the court finds that the claim of 
special circumstances warrants modification of the prior partial 
payment order, it will enter a new order. 

Nonpayment 

In the "Partial Payment-Regular" situations, if no payment is 
received within thirty days, plaintiff's case is dismissed by the 
court (not the clerk) pursuant to the authority vested in the court 
under 28 U.S.C. § 1915(d). In the tlpartial Payment-Monitored" 
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Appendix B 
, 'ff's trust account is monitored to enforce 

situation, how,eve:, pla~nti 1" An u dated computer printout is 
conlpliance wIth Its prIor orde,' P t other l'nstitutions are re-

DO ' t S' pnsoners a" . 
requested for T 1nma e, . d' t' g their most recent financIal 
quired to submit a certi,ficate 1~ lC~:~e been made to the inmate
data. In either event, If depOSItS ff t has been made to comply 
plaintiff's t~ust account and nOte ~~intiff is faced with dismissal 
with the pl'lor order on paymen , P 
pursuant to 28 U,S.C, § 1915(d), 

Payment 
, of a check or money order from the 

Payment is made In t~e for~l.elative of the inmate. Upon receipt 
institution or from a frl;end 0 t-Regularll situation, a receipt 
of payment in a "Partial payme~, fee is sent to the plaintif~, 
for the partial payment of the . ~t1ngpar'tial payment of the service 

, '~ d and the requisl e , I P summons IS ISSue , M h 1 In the IIPartla ay-... h U 't d States aI'S a. 
fee is forwarded to t e nl e , e summons was issued 
ment-Monitored': ,situation, howr~::~' s~~~ent order~ plaintiff is 
at the time of fIlIng of the pat' 1 P ment of the filing fee and 
simply sent a rec~ipt for, the par.~a d ~aYthe United States Marshal 
the requisite serVIce fee IS forwar e 0 

for processing, 

Impact of the Process on Participants' Resources 

Clerl{'s Office, Judges, Magistrates, and Staff 
, t rogram is not new to the 

Administration of the p~rt~al pa~m:~nPthe mid-1970s, Since the 
court; the program had Its Inceptio, rior to pretrial) in pris
handling of all preliminary m~tters ~.e., ;he responsibility of the 
oner section 1983 cases has, a W~y~ ~e~udicial involvement in the 
staff attorneys' office, there IS mInt 1m Jdure The staff attorneys' 

h t' I paymen proce ' operation of t e pa~ 1a t" mate trust account infor-
secretary is responsIble for reques lng In 'w each IFP applica-
mation. Upon receipt, the s~aff att~rnelo: r:~~ature by the magis
tion and draft the app~oPl'la,te o~a~; attorneys ar~ again responsi
trate. If objections are flIed, the s d f signatute by the magis
ble for drafting the appropri~te or e~ or the partial payment pro-
trate or judge. The average time s~e~he~~ secretary is between ten 
cedures by the staff attorneys an 
and thirty minutes per case. 
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The Program in Southern District of Texas 

Prison Personnel 

The supervisor of E, & R. Accounting for the Texas Department 
of Corrections, 'vho was asked to estimate the average time spent 
per inmate un obtaining the inmate trust account data sought by 
the court, said that the use of the court's partial payment procew 

dure demands a total of about ten to fifteen minutes per case from 
their accounting andlor data pl'ocessing departments. Since TDC 
operates a computerized system, inmate trust account information 
is easily accessible. 

Prisoners 

Length of Process. In the Southern District of Texas, Houston 
and Galveston Divisions, the amount of time that elapses between 
the submission and immediate filing of all complaints that 'have 
met the court's technical requh'ements and the issuance of sum
mons upon the defendants depends on when plaintiff's trust ac
count information is received by the court; what action is taken 
with regard to plaintiff's IFP affidavit upon receipt of the informa
tion; and what other action is taken by the court with regard to 
plaintiff's complaint. For example, if the court finds plaintiff's 
pleadings evasive, vague andlor incoherent, the court may seek ad
ditional facts from the plaintiff prior to any further consideration 
of the IFP application. Assuming that the COUl't has received plain
tiff's trust account data and that plaintiff responds within the time 
allowed to any order entered by the court prior to service of proc
ess, summons will be issued immediately upon entry of the partial 
payment order in the t'Partial Payment-Monitored" situation as 
well as in the situation where the inmate-plaintiff is allowed to 
proceed in forma pauperis. In the "Partial Payment-Regular" sit
uation, however, summons will not be issued until plaintiff's par
tial pnyment is received by the clerk. 

Costs. In Texas, wages are not paid to prisoners; any money re
ceived in an inmate's trust account comes from an outside source 
or from craft sales and the like. 

Privacy. At the insistence of TDC, all inmates are required to 
submit to the court a Release Form prior to TDO's release to the 
court of inmate trust account data. Similarly, non-TDO prisoners 
are required by the court to complete an Authorization for Release 
of Inmate Trust Account Information prior to release of account in
formation by the deputy cashier or director of accounting of the in
stitution at which they are incarcerated. Hence, the court has no 
problem with an allegation that the inmate's right to privacy has 
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been invaded by disclosure of records of the prisoner's account to 
the court without consent. 

Effectiveness of the Process 

The following approximations regarding section 1983 prisoner fil~ 
ings in the Southern District of Texas, Houston and Galveston Di~ 
visions, during 1983 have been compiled to evaluate the effective~ 
ness of the partial payment program in the court. 

Number of§ 1983 cases filed: 500 

Number of § 1983 cases filed but dismissed prior to entry of a 
service or partial payment order: 235 

15 
(47%) 

(3%) Number of § 1983 cases where plaintiffpaid full fees: 

Number of § 1983 cases where plaintiff allowed to proceed in 
forma pauperis 100%: 100 

150 

(20%) 

(30%)* Number of§ 1983 cases where partial payment order was entered: 
"'Of those 150 cases/30 (or 20%) were dismissed for failure to make 

partial payment in accordance with the court's order. 

These figures show that, although this court is utilizing various 
measures to weed out frivolous and maliciously motivated cases 
prior to service, of those cases that reach the level of entry of par~ 
tial order, 20 percent are dismissed for failure to comply therewith. 
This figure would probably be greater if, of the 500 cases filed, 47 
percent were not dismissed prior to entry of a service of process or 
partial payment order. Bases for dismissal of those 47 percent in~ 
cluded, but was not limited to, the following: 
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1. 28 U.S.C. § 1915(d)-frivolous, maliciously motivated, and du~ 
plicative cases 

2. Rule 12(h)(3), Fed. R. Civ. P.-Iack of subject matter jurisdic
tion 

3. Want of Prosecution-i.e., for failure to comply with an order 
of the court requiring a more definite statement prior to serv
ice of complaint upon the defendant(s), and for failure to keep 
the court advised of a current address, especially upon release 
from the institution 

4. Rule 41(a)(1), Fed. R. Civ. P.-voluntary dismissal 

5. Transfer-i.e., to another federal district court or division 
where venue was proper. 
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The Program in Southern District of Texas 

Accordingly, since 47 percent of the section 1983 inmate cases 
filed in 1983 were dismissed prior to ordering partial payment, the 
full effect of the partial payment program in the Southern District 
of Texas, Houston and Galveston Divisions, is not evident. Howev
er, we find that dismissal of 20 percent of the cases where a partial 
payment order is in fact entered is significant enough to substanti~ 
ate the procedure's value as a final tool to weed out cases not filed 
in good faith. Hence, the court plans to continue its usage of the 
partial payment procedure. 
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THE FEDERAL JUDICIAL CENTER 

The Federal Judicial Center is the research, development, and train
ing arm of the federal judicial system. It was established by Congress 
in 1967 (28 U.S.C. §§ 620-629), on the recommendation of the Judi
cial Conference of the United States. 

By statute, the Chief Justice of the United States is chairman of the 
Center's Board, which also includes the Director of the Administra
tive Office of the United States Courts and six judges elected by the 
Judicial Conference. 

The Center's Continuing Education and Training Division pro
vides educational programs and services for all third branch person
nel. These include orientation seminars, programs on recent develop
ments in law and law-related areas, on-site management training for 
support personnel, publications and audiovisual resources, and tuition 
support. 

The Research Division undertakes empirical and exploratory re
search on federal judicial processes, court management, and sentenc
ing and its consequences, usually at the request of the Judicial Confer
ence and its committees, the courts themselves, or other groups in the 
federal court system. 

The Innovations and Systems Development Division designs and 
tests new technologies, especially computer systems, that are useful 
for case management and court administration. The division also con
tributes to the training required for the successful implementation of 
technology in the courts. 

The InterNJudicial Affairs and Information Services Division 
prepares several periodic reports and bulletins for the courts and main
tains liaison with state and foreign judges and related judicial adminis
tration organizations. The Center's library, which specializes in judi
cial administration materials, is located within this division. 

The Center's main facility is the historic Dolley Madison House, lo
cated on Lafayette Square in Washington, D.C. 

Copies of Center publications can be obtained from the Center's In
formation Services Office, 1520 H Street, N.W., Washington, D.C. 
20005. 
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