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Pretrial Release 
and Misconduct 
The use of bail, the use of pretrial 
detention, and the extent of misconduct 
by persons released under bail and other 
pretrial conditional release programs 
are among the most sensitive issues for 
American crime control policy. Pre
trial detention deprives defendants of 
freedom prior to trial, limiting partici
pation in the preparation of a defense 
and eliminating earning capacity. Pre
trial release, on the other hand, poses 
the risk that a defendant-apprehended 
by police and charged by prosecutors as 
a suspect-may commit additional of
fenses, perhaps for an extended period 
if his trial is delayed or if he absconds. 

In the Federal justice system-the 
focus of this special report-an exami
nation of pretrial release, detention, 
and misconduct revealed the following: 
• of all defendants charged, less than 
18% (17.1%) are detained prior to trial; 
• of the nearly 83% released through 
bail or Other pretrial release, about 
10% are rearrested for new crimes, 
violate conditions imposed on their 
release, or fall to appear for trial; and 

L • defendants detained before trial get 
considerably more severe sentences 1 
than those in pretrial release status. 

State and local pretrial release 
practices, in contrast, are illuminated 
by a variety of research and statistical 
stUdies. A 1976 study indicates that 
during the three decades before thl.lt 

,study, changes in pretrial releaseprac
tices hadt'esulted in a reducti9n i~ 
State and local pretrial det~ntion. 
Although pretrial detentipn rates vary 
across the Nation, bY,the 1980's a major 

The process of establishing pre
trial release policies that strike a 
proper balance among the often 
conflicting interests of the 
defendant, the justice system, and 
the community is done best in the 
light of reliable information about 
existing practices and outcomes. 
At the Federal level, such infor
mation has recently become avail
able from a data base assembled 
by the Bureau of Justice Statis
tics. This special report presents 
statistics on pretrial release de
rived from the BJS Federal Justice 
Statistics data base. The report 
focuses specifically on the fac
tors that determine Federal bail 
amounts, the factors that are re
lated to whether the defendant 
posts bail, the factors that predict 
whether the defendant will misbe
have if released, and the effect 
that pretrial detention has on the 

examination of pretrial release in eight 
urban jurisdictions concluded that-
• about 15% of all defe!1pants pro
secuted in these local courts were 
detained prior to trial, 
• of those 85% released, about 15% 
were .rearrested while on pretrial 
conditional release, and 
• an additional 15% of defendants 
failed to appear at the time of trial. 3 
(Pretrial misconduct rates at the local 
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defendant's sentence if he is 
convicted. 

Such an analysis is made possible 
as a result of the cooperation of 
the Federal Bureau of Investiga
tion and other Federal investiga
tive agencies, the Executive 
Office for U.S. Attorneys, the 
Administrative Office of the U.S. 
Courts, the Federal Bureau of 
Prisons, and the U.S. l;larole 
Commission. The data provided by 
these separate agencies and inte
grated by BJS are useful for ana
lyzing a variety of issues that are 
important to those agencies indi
vidually and collectively, to policy 
makers generally, and to the 
public. Subsequent BJS special 
reports will describe these ongoing 
analyses. 

Steven R. Schlesinger 
Director 

level may exceed Federal rates because 
more white collar offenders-who 
appear to be better pretrial risks-are 
prosecuted in.Federal courts.) Al
though only 15% of State defendants 
were detained prior to trial, 42% of the 
Nation's jaU popUlation in 1978 con
sisted of Fjderal and State pretrial 
detaineesjan additional 8% had been 
convicted, but were not yet sentenced. 

The refor!p'~~f Federal bail and 
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pretrial release procedure was a pro
minent aspect of the comprfhensive 
Crime Control Act of 1984. Under 
that act, Federal defendants may be 
detained without bail if it is determined 
in a sp'ecial hearing that no financial or 
other conditions will reasonably assure 
the appearance of the person as re
quired and guarantee the safety of 
other persons in the community. 
Federal defendants may also be re
leased without bail or, if it is deemed 
necessary to assure appearance at trial 
or the public safety, bail may be 
imposed provided it is affordable. 6 

FEDERAL BAIL RELJi.4.SE 
AND PRETRIAL MISCONDUCT 

This special report presents sta
tistical findings that describe Federal 
bail r.elease and pretrial misconduct. 
The analysis focuses on the following 
issues: 
• What variables affect the amount of 
bail a defendant must post in Federal 
courts? 
• Once bail is set, what variables affect 
whether the defendant will post bail? 
• Once a defendant is released, what 
variables predict pretrial misconduct
i.e., failure to appear for court or 
arrest while OI(bail? 
(I What effect does pretrial detention 
have on an offender's sentence? 

Reported findings were based on a 
subset of the recently established BJS 
integrated Federal. statistics data the. 
The complete file contains information 
about case processing from investiga
tion through prosecution, adjudication, 
sentencing, and corrections for Federal 
defendants whose felony and serious 
misdemeanor cases were terminated in 
district courts during 1979. 

The subset is limited to data from 
13 districts that supported experimen
tal pretrial service programs and 
reported bail decisions and release 
outcomes to the Pretrial Services 
Branch of the Probation Division of the 
Administrative Office of the U.S. 
Courts. These 13 districts accounted 
for about 25% of all felony and serious 
misdemeanor cases terminated during 
1979. Interviews with pretrial service 
agency officials supplement the 
computerized data. 

Table 1 displays the variables used 
in the analysis. These variables cor
respond generally to the factors that 
are cited in the new Federal bail re
form legislation. Findings from the 
statistical analysis are summarized in 
tables 2-5, which provide estimates of 
the marginal effects that selected 
variables have on bail amounts, posting 
bail, misconduct while on bail, and 
sentence severity, holding constant ~e 
other variables described in table 1. 
As noted, the tables describe trends; 
that is, the statistics are approxima':' 
tions of relationships between varhlbles 

Table 1. Variables used in the"anaIysis ot selected issuesa 

Variables 
."-

Offense seriousness 
Maximum statutory sentence 
Felony or misdemeanor 
SpecieJ aggravating circumstances 
Type of offense (bank robbery, drugs, etc.) 

Prior criminal record 
Prior probation/parole revocation 
Number of prior felony convictions 
Number of prior misdemeanor convictions 
Number of times imprisoned 
Indication of a juvenile record 

Recent criminal history 
On probation/parole at time of 
Federal offense 

Other cases pending 
Stability factors 

Marital status 
Months at present address 
Prior instances of failure to appear 
Number of dependents supported 

Economic status 
Education 
Months in present job 
Months unemployed 
Annual income 
Private or public counsel 

Drug use 
Abused opiates 
Abused non-opiate drugs 
Abused alcohol 

Other personal variables 
Sex 
Race 
Age 
Physical illness 
Psychological illness 

Process variables 
Conviction: jury, bench, or guilty pJea 
District where prosecuted 
Days on bail 
Bail amount 
Detained prior to trial 

a An X denotes variables that were retained 
In the final regression specification; not all 
retained variables were sta tistically 
significant. Additional variables wel'e used 

that in reality are more complelt: than 
the statistical representations. 

TYPE OF BAIL RELEASE 

In Federal district courts, a defen
dant must be given a bail h~ring: within 
24 hours of his arrest. The hearir,lg, 
which is conducted by a judge or magi
strate, determines the conditions under 
which the defendant may be released 
pending trial. There ftre five forms of 
bail in Federal court: 
• release on personal recognizancEl-the 
defendant posts no bail bond, but may 
be prosecuted for failure to appeal' for 
a scheduled court date; 
o release on unsecured bond-the defen
dant posts no bail bond but risks 
forfeiting a prescribed amount for 
failure to appear; 
• deposit bOlld-the defendant posts a 
portion of the bail bond, typically 10%, 
with the court and is responsible for the 
rest if he fails to appear for court; 
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Variables used in anal:lsis of: 
Amount AbiHty Pretrliil Impact 
of bail to post mls- on sen-
set bail conduct tenclng 

-:.... 

X X X X 
X X X X 
X X X X 
X X X X 

X X X 
X X X X 
X X X 

X X X 
X X X 

X X X 
X X X X 

X X 
X X X 

X ~l X 
X X\ ,. 

X X 
X X 
X X 
X X 

X X X X 

X X X 
X. X X 
X X X 

X X X X 
X X X X 

X X X 
X X 
X X 

X 
X ;--. X 

- X 
X 

X 

in earlier regression specifications. For 
elaboration, see Pretrial Release and 
Misconduct in the Federal Justice S:lstem, 
(forthcoming from BJS in 1985). 

• surety bond-the defendant is 
required to post the full bail amount 
with the court prior to release; and 
• collateral bond-the defendant posts 
collateral instead of a surety bond. 

Abollt half of flll Federal defendants 
released during 1979 were released on 
unsecured bond, 23% were relea,sed on 
personal recognizance, 14% were 
released on deposit bond, 9% were 
released on surety bond, and less than 
2% were released on collateral bond. 

AMOUNT OF BAIL 

A variety of factors, including most 
of those listed in table 1, affect the 
level of bail. Three factors are espe
cially important: the seriousness of 
the charged offense, the district where 
bail was imposed, and the offender's 
criminal record-in that order. The 
marginal effect of each of these three 
factors is described in table 2, which 
pres,ents variations in bail amounts. 

For purposes of the analysis, bail 
amount was considered to be the final 
amount required to be posted after the 
defendant had exhaus~ed all review 
hearings and appeals. Furthermore, 
bail was considered to equal zero for 
unsecured bond and personal recogni
zance, and it was assumed to equal 10% 
of the total amount for deposit bond. 

Charge seriousness 

In Federal courts, as in State and 
local courts, high bail is reserved 
generally for defendants accused of 
serious crimes. Bank robbery-one of 
the most serious Federal crimes
results in bail of $10,000 or more in 
61 % of all cases. Twenty-five percent 
of all defendants in drug law violation 
cases (mostly upper- and middle-level 
dealing) are required to post bail of 
$10,000 or more. In contrast, 85% of 
all defendants accused of fraud were 
released on personal recognizance or 
unsecured bail. 

Holding the offense and other 
variables constant, bail was typically 
between $4,500 and $6,000 for de
fendants charged with crimes that 
carry a 5

1
d'ear maximum penalty (see 

table 2). Offenses with a 15-year 
maximum penalty typically resulted in 
bail between $8,500 and $10,500. 
Offenses with 25-year maximum terms 
typically resulted in bail between 
$13,500 and $17,000. 

District 

Holding other factor/s constant, bail 
amounts varied across the 13 districts; 
extremes are reported in table 2. The 
"high bail district" typically set bail 
between $13,500 and $17,500 for 
defendants accused of crimes carrying 
a 15-year maximum sentience. For the 
same type of crime, and for similar 
defendants, the "average bail district" 
typically ~et bail at between $7,000 and 
$10,000. Under similar circumstances, 
t~ ''low bail district" typically set bail 
it(tl1e range of $5,500 to $7,500. 

Prior'record 

Although charge seriousness and 
jurisdiction were the primary factors 
determining the type and amount of 
bail, the defendant's criminal record 
was also important. For example, 71% 
of all defendants without criminal 
conviction histories were released on 
personal recognizance or unsecured 
bond, compared to 56% of defendants 
with one prior felony conviction, 45% 
of defendants with two prior felony 
convictions, and 37% of defendants 
with three or more prior felony 
convictions. . 

As shown in table 2, a positive 
correlation exists between bail amount 
and criminal record when controls are 

• I~ '. ~ ~ • " .... !.... ;.-:- '~'.:. 

Table 2. Variation in ball amounts 

Selected relevant variables Average bali amountsll 

Offense seriousness 
$13,500-17,000 25-year maximum penalty 

IS-year maximum penalty $8,500-10,500 
5-year maximum penalty $4,500-6,000 

Districtb 
High bail district (Imposed the highest average bail amounts) • 
Average bail dL~trict (district composite, Ilverage' bail across Nation) 

$13,500-17,500 
$7,000-10,000 

Low bail district (imposed lowest average ball amounts) $5,500-7,500 

Prior recordb 
Serious record (three prior felony convictions, on probation or parole 

at time of arrest, and charges pending for Il. previous offense) $16,500-20,500 
Less serious record (one prior felony conviction, not on probation 

$9,500-12,000 or parole, and no charges pending) 
No record (absence of all three conditions) 

Source: Integrated Federal Justice Statistics 
data base, as elaborated in PretrIal Release 
and Misconduct In the Federal Justice S:lstem, 
forthcoming from BJS in 1985. .. 
a See footnote 10 at end of text for an 

explanation of ranges. The figures for each 

introduced for other variables. For 
instance, offenders with "serious l.'e
cords" (defined here as three prior 
felony convictions, on probation or 
parole, and charges pending for a non
Federal offense) typically were re
quired to post bail in an amount 
between $16,500 an9 $20,500. Offen
ders who were ac~used of similar 
crimes, but who had IIless serious 
records" (defined as one prior felony 
conviction, not on probation or parole, 
and no other charges pending) typically 
faced a bail amount between $9,500 and 
$12,000. Under similar circumstances, 
offenders with "no record" typically 
faced a bail between $7,500 and $9,000. 

Other variables 

The statistical analysis indicated 
that bail was somewhat lower for 
defendants who had lived at the same 
address for several years than for 
transients, somewhat lower for women 
than for men, and lower for defendants 
with college and high-school degrees 
than for defendants without. Holding 
other factors constant, there was no 
correlation between bail amount and 
any of the following: race, age, drug 
use, income, employment history, de
pendents supported by the defendant, 
and past history of jumping bail. 

POSTING BAIL 

Bail is set by a Judge or magistrate 
within 24 hours of arrest, generally 
within the presence of a pretrial ser
vice agency representative, an Assist
ant U.S. Attorney, and the defendant's 
qpunsel, who may be appointed at thi!i 
stage if the defendant is indigent. If 
the defendant cannot post the bail set 
at the first hearing, he may request a 
reduction in bail at a subsequent review 
hearing or appeal. Approximately 90% 
of all released defendants gain their 
release at the initial hearing. 
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$7,500-9,000 

variable were derived from regression 
analysis, holding other variables constant 
(see table 1). 

II Calculations were based on an assumption 
that the most serious charge carries a 15-
year maximum statutory penalty. 

Ultimately, 83% of al,) defendants 
are released on personal recognizance, 
on unsecured bond, or after posting 
bail; 17% are detained. A variety of 
factors appear to affect the probability 
that a defendant wlll post bail. Of 
these factors, the most important are 
the level of bail, the defendant's in
come, his residential stability, evidence 
that he has failed to appear in court in 
the past, and his age, sex, and race. 
Table 3 describes the relationship be
tween the above factors and the prob
ability of posting bail, holding constant 
the factors listed in table 1. 

BBil amount 

The probability of posting bail 
decreases, as one would suspect, as the 
bail amount increases. ASSUming that 
in the case of a deposit bond the 
defendant is required to post 10% of 
the bond's face amount, and holding 
constant :pther variables listed in table 
1, most defendants were able to post 
bail of $10,000 or less, fewer than half 
were able to post bail set at $50,000, 
and about one in ten were able to post 
bail in excess of $100,000. 

Financial standing 

Table 3 illustrates a second expect
ed relationship~ tile probability of 
posting bail incl'eases with the defend
ant's annual income, his education, and 
his ability to hire a private attorney. A 
"wealthy" defendant (one with a college 
degree, $50,000 annual legal income, 
and a private attorney) is almost 
certain to post bail of $5Q,000 or less. 
EVen for amounts over $100,000, re
lease is more likely than not. In con
trast, the probability that a "poor" de
fendant (no high school degree, $4,000 
annual legal i~come, and an appoint~d 
attorney) will post bail is 84% for a 
$15,000 bond, 58% for a $30,000 bond 
and 26% for a $50,000 bond.,-, 
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Residential stability and 
prior failure to appear 

Table 3 indicates that a "stable" 
defendant (defined &s married, same 
residence for 6 years, and no prior 
instance of failure to appear) has a 9496 
probability of posting $15,000 bail and a 
79% probability of posting $30,000 bail, 
holding constant other variables, in
cluding income. For a "transient" (not 
married, no fixed abode, and one or 
more prior instances of failure to ap
pear) the probability of posting bail is 
much less-86% for bail set at $15,000 
and 58% for bail set at $30,000. De
fendants with stable community ties 
may have greater access to funds and 
also may be more willing to pay for 
release in order to return to their 
families and friends than defendants 
with less stable community ties. 

Age, sex, and race 

Holding other variables constant, 
men are less likely than women to post 
bail, non-Caucasians are less likely than 
Caucasians, and younger defendants are 
less likely than cldeJ: defendants. As 
shown in table 3, the probability is only 
2% that a 40-year-old, Caucasian fe
male will fail t{) post $15,000 bail, 
while the failure rate is six times 
greater (12%) for a 30-year-old, non-

Table 3. Variation in the probability 
of posting bail 

Probability 
Selected relevant variables of posting baila 

Bail amount 
$10,000 98% 
$50,000 42 
$100,000 13 

Defendant's incomeb 
$15,000 bail 

Healthy 99 
Poor 64 

$30,000 bail 
Wealthy 98 
Poor 58 

Stabilityc 
$15,000 bail 

Stable 94 
Transient 86 

$30,000 bail 
Stable 79 
Transient 58 

Race, sex, and age 
Caucasian, female, age 40 

Bail $15,000 98 
Bail $30,000 83 

Non-Caucasian, male, age 30 
Bail $15,000 88 
Bail $30,000 62 

Source: See table 2. 
a These figures were derived from regression 

analysis, holding other variables constant 
(table 1). 

b "\'lealthy"-college degree, $50,000 annual 
legal income, and retained counsel. 
"Poor"-no high school degr('e, $4,000 legal, 
annual Income, and appointed counsel. 

c "Stable''-married, same residence for 6 
years, no prior failures to appear. 
"Transient"-not married, no fixed abode; 
one or more prior failures to appear. 

Caucasian male; at a $30,000 bail level, 
the likelihood that the woman will fail 
to make bail becomes 1796, the man 
38%. (These two demographic catego
ries were used for illustranon). 

Other variables 

The probability of posting bail 
varies little, if at all, with a defen
dant's criminal record or drug use. 
Defendants accused of distributing 
drugs tend to be more likely to post 
bail, other variables held constant, 
possibly because the unique profit
ability of drug dealing provides a cache 
of available bail money. Other vari
ables did not seem to exert a material 
effect on the probability that bail is 
posted. 

PRETRIAL MISCONDUCT 

Pretrial misconduct, as defined 
here, includes arrest for a new crime 
while on bail, willful failure to appear 
for a court date, and violations of the 
technical conditions of release. A 
number of factors affect the likelihood 
of such misconduct. Some of the most 
important ones, described in table 4 and 
discussed below, are time on bail, the 
defendant's criminal record, his abuse 
of illicit drugs, and economic and social 
stability. 

Time at risk 

As shown in table 4, th~- 10nger a 
defendant is at risk the greatef the 
probability of misconduct, holding 
constant the other variables lbted in 
table 1. The probability of misconduct 
is 10% for defendants who were on bail 
for 90 days, i496 for defendants on bail 
for 180 days, and 17% for dwndants 
who were free for 270 days. Within 
the category of pretrial misconduct, 
time at risk was statistically correlated 
with arrest for a new crime, but not 
with failing to appear for a scheduled 
court event. . 

Prior criminal record 

Criminal record is positively 
correlated with pretrial misconduct. 
Holding constant the other variables 
listed in table 1, about 359.6. of all 
defel'ldants with "serious records" 
(defined .here as three prior felony 
~onvictions, one case pending, and one 
or more prior instance of failure to 
appear) were arrested for a new crime 
or failed to appear for a court date 
during a 12o-day bail period. About 
20% of all defendants with "less serious 
recordsll (one prior felony ccmviction, 
no pending cases, no prior instances of 
failure to appear) were rearrested or 
failed to appear. Only 8% of all 
defendants with IIno records" were 
rearrested or failed to appear. 

4 

Table 4. Factors affecting the likelihood 
of misconduct while on bail 

Selected relevant variables 

Time on bail 
90 days 
180 days 
270 days 

Criminal rccordb 

Serious recordc 
Less serious recordc 
No reeori 

Druguseb 
Abuses opiates and 
non-opiates 

No drug use 

Bconomi'l. and social 
stability'" 

unstabJed 

Stable 

Source: See table 2. 

Probability of 
misconduct 11 

10% 
14 
1'1 

35 
20 
8 

20 
10 

20 
2 

a These figures were derived from regreSSion 
analysis, holding other variables constant 
(table 1). 

b Evaluated at 120-day bail period. 
c "Serious record"-Three prior felony 

convictions, one case pending, and one or 
more prior instances of failure to appear. 
"Less serious record''-One prior felony 
conviction, no pending cases, no prior 
instances of failure to appear. 

d "Unstable"-Unemployed three years, no 
high school degree, no fixed abode, 
appointed coun$el. 
"Stable''-Employed, college degree, 6 
years at same residence, retained counsel. 

Drug use 

Drug use increased the likelihood of 
misconduI~ other factors being held 
constant. As reported in table 4, the 
probability of misconduct within 120 
days was 2096 for defendants who were 
known to abuse opiate an~ non-opiate 
drugs in combination (estimates are 
slightly lower for defendants who 
abused opiates alone). The probability 
fell to less than 10% for defendants 
who abused neither opiates nor non
opiates. 

Economic and social stability 

Defendants who are economically 
and socially "unstable" (defined here as 
bp.ing unemployed 3 years, indigent with 
an appointed counsel, no high school de
gree, and no fixed abode) are more. like
ly to be rearrested or fail to appear for 
court than are defendants who are eco
nomically and socially "stable" (em
ployed, 6 years at the same residence, 
with a college degree, and retained 
counsel). Holding other variables 
constant and assuming a bail period of 
120 days, 20% of the "unstable" group 
were rearrested or flliled to appear, 
compared to 2% of the "stable" groul), 

Age, sex, and race 

The probability of misconduct was 
higher for males, non-Caucasians,and 
younger defendants. 
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SENTENCING 

Table 5 shows the average sentences 
for four representative offense cate
gories, according to whether the of
fender had been released or detained 
pending'trial. Defendants who are 
released pending trial receive shorter 
prison sentences than defendants who 
are detained. This findin

f3
was derived 

from regression analysis. 

SUMMARY 

The highest bail amounts tend to be 
imposed on defendants accused of the 
most serious crimes who have extensive 
criminal records and weak social and 
economic ties. Males typically receive 
higher bail amounts than females. 
Holding other variables constant, bail 
amounts vary systematically across 
Federal district courts. 

When bail is set high, defendants 
post bail less frequently than when it is 
set low. Defendants with social ties 
and economic stability are more likely 
than other defendants to post bail, 
holding the amount constant. The 
seriousness of the offense and the 
defendant's criminal record and use of 
drugs were not correlated with the 
probability of posting bail. 

The probability of pretrial mis
conduct increases with the length of 
time a defendant is on bail; it also 
increases with the defendant's criminal 
record and use of drugs. Males, non
Caucasians, and defendants considered 
to be less stable socially and econom
ically are more likely than other 
defendants to commit some form of 
pretrial misconduct. 

Sentence severity is greatest for 
defendants who were detained prior to 
trial. 

The data 

Data in this special report were derived me.inly 
from the Bureau of Justice Statistics integrated 
Federal Justice Statistics data base. Data from 
1979, the most recent year for which sufficiently 
complete data were available, were assembled from 
computerized files maintained separately by several 
Federal criminal justice agencies. The Executive 
Office for u.s. Attorneys provided a computerized 
file on all cases handled by U.S. Attorneys in 94 
Federal districts. The Administrative Office of the 
U.S. Courts furnished three data sets: the master 
file of all criminal cases terminated in Federal 
district courts, the computerized pretrial release 
interview data maintained by the pretrial services 
branch for interviews conducted in 13 Federal dis
trict courts, and the computerized file containing 
data on all probb.tioners and parolees under the 
supervision of Federal probation officers. Thc 
IlJreaU of Prisons provided data on incarcerated 
Federllioffenders. The Federal Bureau of investi
gation supplied criminal arrest records. 

Theprocess of Integrating disparate data files Is 
called "matching and merging"; as the name implies, 
pairs ot files are matched and then merged into a 
third file.· Records matched at rates that were 
general!Y higher than expected; these rates were all 
~tableror statistical analysis. Federal law pro
llibits use of the integrated file for any purposes 
otherthan research. A more complete analysis of 
Federal pretrial release practices is described in the 

Table 5. Impact of pretrial detention on sentence length 

Bank 
DeCendants robbery 

Pretrial status 
Released 91.2 months 
Detained 125,8 

Average for all defendantsa 115.1 

Source: See table 2. Findings based on 
regression analysis. 
a Tabulations were limited to convieted 

defendants who were interviewed in the 13 

Bureau of Justice statistics report, "Pretrial 
Release and Misconduct in the Federal Justice Sys
tem," forthcoming In 1985. 
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