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• How man:v--SJ;ates have increased the 
severity of their sentencing laws? 
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About the National Institute ofJlOtice 

The National Institute of Justice is a research branch of the U.S. Department of Justice. The Institute's mission 
is to develop knowledge about crime, its causes and control. Priority is given to policy-relevant research that 
can yield approaches and information that State and local agencies can use in preventing and reducing crime. 
The decisions made by criminal justice pmctitioners and policymakers affect millions of citizens, and crime 
affects almost all our public institutions and the private sector as well. Targeting resources, assuring their effective 
allocation, and developing new means of cooperation between the public and private sector are some of the 
emerging issues in law eQforcement and criminal justice that research can help illuminate. 

Carrying out the mandate assigned by Congress in the Justice Assistance Act of 1984, the National Institute of 
Justice: . 

• Sponsors research and development to improve and strengthen the criminal justice system and related civil 
justice aspects, with a balanced program of basic and appIled research. 

• Evaluates the effectiveness of justice improvement programs and identifies programs that promise to be 
successful if continued or repeated. . 

• Tests and demonstmtes new and improved approaches to strengthen the justi\~e system, and recommends 
actions that can be taken by Federal, State, and local governments and privat~ organizations and Indi.viduals 
to achieve this goal. '. \. 

\ 
• Disseminates information from research, demonstmtions, evaluations, and special P:fogmms to Federal, State, 

and local governments, and serves as an international clearinghouse of justice W'?rmation. 

• Trains criminal justice pmctitioners in research and evaluation fmdings, and assists pntqtitioners and researchers 
through fellowships and special seminars. 

Authority for administering the Institute and awarding grants, contracts, and coopemtive,agreements is vested 
in the NIJ Director. In establishing its research agenda, the Institute is guided by the pri~\rities of the Attorney 
General and the needs of the criminal justice field. The Institute activdy solicits the views of p6lice, courts, and 
corrections pmctitioners as well as the private sector to identify the most critical problems and t6;plan research 
that can help resolve them. Current priorities are: 1\\ 

• Alleviating jail and prison crowding \ 
~, 

: ~::~!gV~::::;:::~ community resources and the private sector' in controlling erlme '\\,. 

• Reducing violent crime and apprehending the career criminal 

• Reducing delay and improving the effectiveness of the adjudication process !) 

• Providing better and more cost-effective methods for managing the criminal justice system 

• Assessing the impact of probation and parole on subsequent criminal behavior 

• Enhancing Federal, State, and local coopemtion in crime control 
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••• Certainly there have been great changes in this country 
duxfng the past ten years, and these changes have had a 
profound impact upon government efforts to deal with 
antisocial behavior. Indeed, the decade has come to be known 
as a period of aocial revolution, so great have the changes. 
been, particularly in the large urban areas. Though this is 
true, it does not follow that the (administration of criminal 
justice) issues stressed are less significant than they were 
ten years ago. Indeed the changes have made it more important 
to understand the criminal justice system, its strengths and 
limitations, and to confront more directly than,,,we have in t;he 
past the important administrative policy decisions which must 
be made •••• 

Robert O. Dawson, 1969 
Sentencing: _ 
The Decision as to Type, 
Length, and Conditions of 
sentence 
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Preface 

The following review of the context, content, and impact of sentencing reform over ,the 
past ten years must, of necessity, omit many details. Our intention was to provide an 
accurate overview of these aspects of each state's current sentencing structure, but, 
importantly, an overview that was useful to both practitioners and social scientists. 
We attempted, then, to repor.t statistieal findings in a way that would be of interest 
to judges as well as to researchers. Additional and other original souroes are cited 
for those who wish more detail,ed information. 

Sources for th~s review of sentenc:i,ng reform are varied. We collected information 
from published materials, from scho,larl.y journals, and. from documents developed and 
printed by various state agencies. '. We a1$0' talked with many individuals in different 
states, and surveyed a selectedriumbed of states (see APpendix A) when published 
information on their sentencing structure was not in abundant quantity. Although 

'"there may be individual and excellent studies that we overlooked and some alterations 
to sentencing laws that we omitted, we feel we have included as much of the current 
knowledge on sentencing reform and its impact as is realistically possible to gather 
in an effort of this kind. 

Despite the caveats mentioned above, this review is unique in its scope. There is no 
other extant source of the information contained herein. We claim our omissions and 
errors, therefore, but believe that the assembling i~ one source of each state's sen~ 
tencing reform data ia an impOrtant first step in understanding the changes that have 
occurred in our criminal courts in the past decade. 

The discussion of sentencing reform in each state is organized in a similar fashion 
beginning,with a section tracing the history of the current sentencing s,tructure or 
the reform, foilowed by a summary of t;he content of the actual reform and concluding 
with a section discussing the impact and effect of the reform. Whenever the data per­
mitted, we included original analysis of the reform and/or its impact. For ease as a 
reference, the review is presented in alphabetical order of' the states. The conclud­
ing section entitled "summary and Typology of sentencing Reform" attempts to discuss 
the commonalities in the many types of sentencing reform and in their many impacts. A 
table portraying the salient variables which best characterize each state'~ sentencing 
structureia also included in thCll~inal section. . 

Many individuals a.ssisted us in this effort. We are grateful for the editing G 

assistance and colleagual support of.Tohn Reindl and Carol Toussaint. Gail Hoffman 
did a masterful job of typing the final draft and

c
. correcting our, sometimes confused 

writing. John Elder, Tom Biladeau,Rot,! Martin, and Paul Higgenbotham served as 
research assistants duriQg earlier drafts of this~ork, and some of what we present 
here is due to their work of a year or two past. We also owe thanks to the numerous 
individuals in the various states who willingly answered our even more numerous 
questions, and sent Ufl more information on sentencing than we believed existed. 

Preface iii 
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Finally, we thank our fami:Ves and close friends who persevered with us during the 
sometimes dreary stages of ' 'statute reading to the completion of this project. 

Given the rapiaitlY of, sentencing structure modification in the past ten' Years, we hope 
this docmnent remains relati,vely up-to-date between the writing and the reading. 
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INTRODUCTION 

Growing public awareness and concern over 
what appears to be an increasing crime 
rate has focused attention on the courts 
andisentencing., ,Although the courts are 

'only one decisio~ making point in a chain 
of discretionary judgments brought to bear 
on any criminal case, and despite the fact 
that decisions made by the courts cannot 
be directly linked to changes in the crime 
rate, the courts and their sentencing 
function, in particu~ar, have come under 
heayy or! ticism. Similar cr! ticisms have 
beeh voiced by those who are less con­
cerned with apparent increases in crime 
and more disturbed by allegations of in­
equities in sentencing and disparities in 
the imposition of punishment. ~hus, dis­
satisfaction "with many aspec,ts of the 
criminal justice system llas led to reexam­
ination of its most visible and r~viewable 
(and researchable) part--the sent9ncing 
court. 

Since the late 1960's, the equity, speed, 
ancti',deliberation of judicial sentencing 
has been the subject of public debate, 
legislative reform, and research scrutiny. 
~lthough preliminary conclusions regarding 
the extent ana magnitude of sentencing 
disparity of variabili1ty are sometimes 
contradictory,l a number of states have 
altered their sentencing laws as a re­
sponse to the concern over sentencing 
disparity. During the last decade, deter­
minate, fixed, or fla~ time sentencing 
became a common modification in the sta,t.-

o ' 
utes dealing with punishment because it 
theoretically established an equitable, 
predictable, andsta~~ardized s~ntence for 
anyone who committedyche .same crime. The 
rehabilitative, indetet'minate ideal was 
seen as flawed, so typically, determinat~ 
sentencing eliminated the parole function. 

. 1/ 
Conv~cted offenders were to serive the sen ... 

"n/r 

" /? r\ \;j/ 
tence that ~as imposed (plus' or minus 
good-time considerations). However, the 
decision to incarcerate or not generally 
remained a judicial decision. 

Sentencing guidelines were yet another 
form of sentencing reform. Seen as less 
intrusive than the rejection of ind~ter­
minancy and the adoption of determinate 
sanctions via legislated changes in sta­
tutes, judicially sponsored standards 
established in the form of sentencing 
recommendations or guidelines were devel­
~ped for use in some states,·, often 
intended to be implemented within an 
existing indeterminate sentencing struc­
ture. To some, guidelines were seen as 
more responsive to social cbange, decrimi­
nalization, or shift inpublic.sanction· 
because they could be modified without 
legislative action, were inte,nded to be 
updated, and were not seen as applicable 
in every case. (One armed robbery was not 
seen to be the same a~ all other armed 
robberi,es. ) 

Over the same per~od of time that determi­
nate or. gui.deline sentencing schemes were 
being established, specific sentencing 
laws or procedures. were also ~ing imple­
mented, "sometimes in the same states and 
sometimes regardless of the ov~rall sen­
tencing structure, to increase penalties,i' 
especi.ally for offenders who committed 
very serious crimes or who could be class-, . 
ified as repeat or habitual. crim±nals. 
still other responses to apparent in­
creases in strengt,h of public concern 
about specific offenses, such, 'as se~~~al 
assault or drug crimoes or" over spe~ific 
attributes o(i, afi offense such a~ ttfe. use 
of a gun, resul ted in the(,(develo~ent of 
mandatory-minimum sentencing sche~es in 
wh1ich a determinate prison term ;had to "be ' 
imposed and probation was not ~n option to 
the sentencing judge. Other ti~mtenQing , 
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reform plans called for presumptive sen­
tencing or a hybrid blend of new senten­
cing laws and practices. 

This re.view of sentencing structure reform ' 
reports on changes in sentencing plans 
that have occurred in general jurisdiction 
courts in 50 statf!S and the District of 
Columbia during the past ten years. We 
have attempted to illustrate some of the 
variety of forms these plans have taken. 
When appropriate and/or available, sum­
maries anq criticisms of reform research 
and evaluations o,f reform impact are 
noted. It is clear that differing appli­
cations of the idea of sentencing reform 
have resulted in greatly different schemes 
from state to stlllte, even when the reform 
was ostensibly the same type. Maine's 
determinate sentencing, for example, is 
much different from the determinate sen­
tencing now used in Illinois. Because 
sentencing reform is frequently set in 
policy decisions, we have alao inclUded 
brief reviews of the historic or political 
context of sentencing structure modifica­
tions in each state. 

A further word concerning the political 
context of sentencing reform is in order 
heree Frequently, sentencing reform was 
locally developed and implemented in only 
one jurisdiction. This was particularly 
true 'with guideline schemes. In some of 

. these states, the early guideline work was 
adopted in revised fashion for statewide 
use. In other states, proponents of de­
terminate sentencing legislation or those 
disenchanted with how the earliest 9uide­
lines actually worked caused the senten­
cing reform movement to shift to other 
'considerations, abandoning the guidel'ine 
idea entirely. =In most cases, the deci-
sion to use or not use the early reforms 
was based on a combination of policy deci­
sions and practical needs. The control of 

vi IntrodUction 

crime through sentencing reform, though 
never documented as a valid association by 
criminologists and prafl,titioners, was a 
frequently used argument in the machina­
tions of state political pareers. Despite 
the dearth of objective data, political 
actors in some states continued" to make 
public announcements about the need for 
sentencing reform, often in the context of 
the determinate or mandatory bill they had 
just sponsored. 

other problems with sentencing reform sur­
faced. The first guidelines suffered from 
some methodological flaws, for example, 
that created other problems in the crimi­
nal justice system, impacting on that sys­
tem in ways their originators had not 
foreseen. Dissatisfaction with the 
methodology used in'dev,eloping the early 
guidelines and the guidelines resulting 
from this methodology was not, therefore, 
unfounded. However, as we shall see in 
the following review of more recent sen­
tencing reforms, both political decision 
making and methodological problems have 
been a burden to non-guideline reforms as 
well. Jaundiced legal actors, the public, 
and even some convicted offenders have 
taken a dim view of such embattled "pro­
gress'" in ,. criminal justice reform. 

Several states adopting a version of the 
justice model have carefully developed a 
combination of guidelines and determinate 
sentencin~"'refl")rms with limited penalties 
and little judicial discretion. Other.s 
have adopted strict determinate senten­
cing. And still others have followed the 
early guideline model closely, structuring 
judicial discretion but not limiting it, 
usually withir( an indeterminate sentencing 
scheme. None of· these appro~ches, or any 
of the other "hybrid" sentencing reforms, 
has been shown· to effect the crime ratel 
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)f51/Sentencin~ Reform 
in the United States: 
History, Content, and Bffect 

If21/S, Shane-DuBow, A,P. Brown, 
and E. Olsen, Wisconsin Center 
for Public Policy 

Intended for use by criminal justice practitioners and researchers, 
th:Ls l"evi1:lH of ecntencin£j str'ucture l'eform l'opor'ts on Cl1C.Ulgcs in 
sentencing plans that have occurred in Benel'al jurisdiction court.:; 
throu~hout the United states between 1973 and 1983. 

. /pg/ A summary of sentencing reform and its impact is pr'ovided for' each 
. State and the District of Columbia; each summary cont&ins sections 

tracing the history of the current sentence structure or reform, 
describing the content of the reform, and disclltJsing tho refo!'rIl' S 

'iml)ac t and cUec t. 
/pg/Com:rlon reforms States have undertal{l;ln involve, d~teminr:lto 
sentencing, sentencing guidelines, increased penQi ties for' serious and 
:1abi tual offenders, mandatory-minimum sen tencinc GCrlemes, pro:3ultlpti ve 
sentencing, n.nd hybr'id blends of 1'I8h' scntencinc.;; hlvls and Pl"r..tct:Lces. 
/PGlThe book also contains a briof history of tjolJten~:linc;, punist1ll1ent I 
and imprisonment in EUl"ope.l3.nd the United sta tel:; since tilo 1 tith 
century; its concluding seotion d,iocusses common features of' 
sentencing reforms and their impacts. 
Ipg/19BS. 348 pp. Sponsorin..s aeoncy: Nationc:.l iU:.>tituto of JuotiCfJ, 
u.s. Depaptmont of Justic~. Contract numbel" J-L.c::AA-0'13-7t5 adarcied to 
Abt Associates, Inc. Footnotes. Bibliogt'apbl. Appendix. Tables. I~CJ 
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all have had at least some positive re­
sults with regard to standardizing senten­
ces for similarly situated offenders 
(though this point is subject to much de­
bate, Sparks, 1979, Rich and Sutton, 
1979), and all have had some unforeseen 
negative effects such as prison overcrowd­
ing (under some determinate sentencing) 
and negligible impact (under some types of 
guidelines) • 

In sum, neither the early sentencing 
guidelines nor the other sentencing reform 
plans that came out of the policy focus ion 
sentencing in the early 1970's anawered 
the myriad of criminal justice problems 

that were being linked to sentencing. 
Some did begin to address the one aspect 
of criminal justice that sentencing,reform 
did affect-~judicial imposition of senten­
ces. The following review beginning after 
the historic prespertive section, contin­
ues our discussionjof the types of senten­
cing reforms and their impact in selected 
states. For ease as a reference, the dis­
cussion is organized by states in alpha­
betical order. In states whare there has 
not been any reform attempts of note, we 
review the existing sentencing structure. 
The final section includes a typology of 
sentencing reform by state. 
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HISTORIC PERSPECTIVE 
)/ 

Before discussing the results of our exam-
ination of sentencing reform, it is illus­
trative to begin with a broader view of 
the sU,bject. To more realistically under­
stand "the topics of sentencing variabili ty 
and sentencing reform, it is useful to put 
the current thinking regarding these sub­
jects into perspective. Despite recent 
proposals calling for what is sometimes 
seen as modern change from indeterminate 
to determinate sentencing, determinate 
sentencing is hardly a new concept. This 
sect:ion briefly traces modern his~\or~,cal 
development2 of sentencing, punishment, 
and imprisonment in Europe and the united 
States. 

Europe. Lacking a cohesive and rational 
criminal code, judges of the eighteenth 
century were commonly presented with situ­
ations where a defendant had been found 
guilty of some crime which was proscribed 
in the existing codes but sanctionable by 
a wide affray of punishments. Even where a 
penalty was specifically noted the judge 
was allowed great latitude to increase or 
diminish the penalty. 

The nature of the penalties imposed during 
the eighteenth century had not changed 
much from earlier times. The death penal­
ty remained a typical sentence for major 
crimes. Executions were practiced il[1 pub­
lic and in a myriad of forms. Major 
crimes included a great many offenses. 
Violent felonies (a more modern term) such 
as murder were "puniShed by death; as were 
crimes against the state such as treason. 
The legacy of medieval times and the 
strictures of religion made sorcery and 
witchcraft crimes punishable by deat,!l, and 
suicide the occasion for mutilation of the 

. corpse. Even such relatively minor 
crimes, at least by modern standards', as 

\1 

'j;', 

() 

'I 
'P,etty theft were punishable by hanging. 
'>nuring the reign of George II (1760-1820), 

'the English criminal code contained over 
200 capital crimes. ,';l'hey ranged from mur­
der to 'cutting a tree on another person's 
property. 

Early attempts to make the criminal jus­
tice system more rational and more humane 
were few and generally shortlived. 3 How­
ever, by the mid-eighteenth century some 
in-depth attempts to alter the nature of 
the criminal justice system were at least 
being discussed. Indeed, it is in the 
eighteenth century that significant and 
lasting criticisms and proposals were 
first offered and gained ground. In 1748, 
Montesquieu, the French philosopher, act­
ing in accord with the developing humani­
tarian enlightenment of the period, pub­
lished Spirit of~. In this single 
volume, Montesquieu systematically ana­
lyzed the whole criminal justice system of 
his time and proposed the restriction of 
torture, the compilation of concise codes 
fQr criminal law, and the development of 
penalties that would not only be milder 
than those in existence but which would 
also more rationally correspond to the 
seriousness of the offense. 'Ie did not, 
however, deny that the state had a right 
to impose capital punishment'or even that 
it should be eliminated or restricted on 
other grounds. 

probably the single greatest contribution 
to the critique of the existing criminal 
justice syst~m was made by the Italian, 
Cesare Beccaria. In 1764, his work On 'J 

Crimes and Punishments was publishedand ", 
soon became the most widely acknowledged 
statement on the need for reform in the 
criminal justice area. Basically utili­
tarian in philosophy and drawi~g from 
Rousseau's "social contract" theory of the 
individual and the state, ~eccaria's work 
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It 

called for establishment of legislatively 
determined sentences, the development of a 
clear criminal code, the restriction of 
pre-trial detention, the need to base a 
finding of guilt on "certainty" rather 
'than a mere preponderance of evidence, and 
the open administration of accusation and 
prosecution in criminal matters--prefer­
ably before a jury. Beccaria's systematic 
obse.rvations and ,proposals covered matters 
of both substantive and procedural ctimi-

.t rial'law. He argued for an accused party's 
, right, to refuse to testify against him­
self, thepresumpti~n o~ innocence, and a 
pro,mpt trial. He also demanded fhe elimi­
nation of torture, and--in a bold proposal 

,for his. time:..-the abolishment of capi tal 
puni~hm~nt •. In place of the death 
Pf7nalty, ~eccaria pl'opos~d imprisonment. 

Beccaria's work was severely criticized by 
the ruling powers of his day. As early as 
1765, spokespersons of the Roman Catholic 
Church' had denounced Beccaria as a heretic 
and even as being a "socialist". In 1776, 
the Church placed On Crimes and Punish­
ments on its index-of condemned books. 
The philosopher IllDlIanuel Kant also took, 
issue with Beccaria's work, particularly 
with Beccaria's demand for an end to capi­
tal punishment. Arguing that society must 
impose capital punishment in order to 
malntain.a system based upon the indivi­
dual's inherent worth as an individual and 
his rig~t to receive punishment, Kant dis­
missed Beccaria~as being an affected hu­
man~tarian. Despite the criticism, 
Becc~ria's ideas slowly spread across 
Burope as On Crimes and Punishments was 
translated-rnto many languages. 

~ United states. The situation in the 
'colonies of England was not substantially 
differ~nt from that existing in the mother 
country. The Massachusetts Bay Colony, 
for example, a~ early .as 1636,. in its 

2 Historic Perspectiv~' 

"Capital Laws of New-England" prescribed 
the death penalty for twelve offenses in­
cluding witchcraft, assault in sudden 
anger, and. adultery. In 1657, it was 
noted that the Puritans had whipped two 
Quakers for the offense of being Quakers, 
and that in 1659 two men were hung as 
heretics. It will also be remembered that 
it was in 1692 that the Salem witch trials 
were held. More unsettling than this 
though, was the fact that in the colonies 
--as in England and on the Continent--the 
criminal codes were incomplete and judges 
were often provided little direction in 
regard to the choice of punishment. In 
Pennsylvania, as late as 1783, five men 
were put to death for one robber1. 

The reform movement of the mid and late 
eighteentti.;century did reach the New, 
World, however. John Adams, for example, 
quoted from the works of Baccaria during 
his defense of the British troops who were 
on trial in 1770 for their actions in the 
Boston Massacre. Also, in various letters 
written between 1783 and 1785, Benjamin 
Franklin expressed his interest in a 
thorough reform of the criminal justice 
and penal system. The reform movement in 
the New World took hold during the period 
after the American Revolution. The Amer­
ican Constitution, with its formal guaran­
tees of a fair, open, and speedy trial 
before a jury of one's, peers, the presump­
tion of innocence in criminal matters, its 
proscriptions of cruel or unusual punish­
m~nts or excessive bail, and its general 
demand of due process, clearly bears the 
mark of the enlightenment of the late 
eighteenth century and the r~~brm movement 
of Europe. Although many of£"'these pro­
cedural guarantees were flushed out by 
court rulings in the later "nineteenth and 
twentieth centuries, it is important to 
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note the structural bas~ from which Ameri­
can criminal theory developed and its 
criminal justice system was born. 

In 1787, the prominent Quaker Benjamin 
Rush outlined his proposals for a "House 
of Reform" where criminals could be iso­
lated from society and amend their anti­
social ways. In 1790, responding to the 
influence of the Quakers, Rush, Benjamin 
Franklin, and others, Pennsylvania adopted 
Rush's idea of a "House of Reform", or 
"Penitentiary" as the Quakers called it. 
Based upon a theory of reformation, as 
well as deterrence and incapacitation, the 
Pennsylvania system promoted both solitary 
contemplation by the inmate and also pri­
vate labor, including the manufacture of 
nails, and marble or stone cutHng. The 
inmate was sentenced to a fixed term, but 
it is not clear that inmates fully under­
stood the length of their terms. This 
fact follows Benjamin Rush's argument for 
indeter.minate sentences: 

The duration of punishments, 
for all crimes, should be 
limited: but let this limita­
tion be unknown. I believe 
this secret to be of the 
utmost importance in reforming 
criminals, and preventing . 
crimes. The imagination, when 
agi.tated with uncertainty, 
will seldom fail of connecting 
the longest duration of 
punishment with the smallest 
crime (Rush, ,1793). 

The early experience with Pennsylvania's 
system appears t(f"'have been positive, at 
least in the opinion'of one observer-­
Robert Turnbull. In a series of articles 
in 1786, Turnbull described Pennsylvania's 
penitentiaries as clean, active, and de­
void of racial segregation. Pennsylvania 

\~ 

also confronted the issue of capital pun­
ishment. Drawing from its early attempts 
to limit the use of the death penalty, the 
Pennsylvania legislature restricted impo­
sition of capital punishment to the crimes 
of murder, rape, arson, and trea::;on in 
1786, and, in 1794, the legislature elimi­
nated it from all crimes but first degree 
murder. 

Virginia, also responding to the growing 
interest in reform and in the wake of the 
experiment in Pennsylvania, adopted in 
1796 Thomas Jefferson's ~Bill for propor­
tioning Crimes and punishments in Cases 
heretofore Capital". Jefferson's bill, 
drawing upon the ideas of Beccaria as well 
as from the developing experience of the 
new nation, called for limited sentences 
to prisons where inmates would engage in 
hard labor, and for the restriction of the 

'death penalty. 

:~l'he national movement toward abolish;.;lent 
of capital punishment was clearly presaged 
by Pennsylvania's Quakers in their activi­
ties as early as the mid-seventeenth cen­
tury, and in that state's restrictions of 
the death penalty in 1786 and 1796. It 
was in the late nineteenth and early twen­
tieth century, however, that the ,movement 
gained sufficient support to eliminate the 
death penalty in a majority of the states. 
After the considerable effort of Benjamin 
Rush, the American Society for the Aboli­
tion of Capital Punishment, the Quakers, 
the editor of the New York Herald Tribune 
(Horace Greeley) and others, the"movement 
sustained success when Michigan abolished 
the death penalty for all crimes except 
treason in 1846. Wisconsin, in 1853, be­
came the first state to abolish capital 
punishment entirely. 

\) 
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Towards IndeterminacI. The growing 
population of "'the new nation, its immi­
grant and transient composition, the 
increased efficiency of the police and 
court ClPparC1.tu~, _the fiZl:ed sentence, and 
other factors all contributed to a rapidly 
increasing number of inmates to be housed. 
Overcrowded prisons and the mere ware­
hogsing of inmates resulted. To relieve 
the overcrowding and to make room for new 

,inmates, the use of pardons became wide­
ipread. Within the first decade of the 
nineteenth century, cn~ New York prison 
requested and received~pardons at whatever 
rate was necessary to meet the space 
requirements of new arrivals. The young 
state of Ohio "simply pardoned convicts 
whenever the population rose above 120 in 
number" (Council of State Governments, 
1976). Problems with the pardon system, 
including bribery and extortion, led New 
York to adopt the nation's first "good­
time" computation law in 1817. The good­
time proposal was soon adopted by most all 
of the other states. 

In addition to good-time provisions which, 
though r~asonably effective as a popula­
tion control device, were still rather un­
wieldy as an administrative mechanism, the 
various states began to look seriously at 
the English "ticket-of-leave" system. The 
English ticket-of-leave system was devel­
oped in order to better limit populations 
in the English detention institutions. 
During the nineteenth century, however, 
the system was heralded by reformers as a 

r;useful method of reformation and gradual 
reintegration of the inmate into society. 
Developing in conjunction, and at times in 
confusion with, the American, indeterminate 
sentGncing movement, the ticket-of-leave 
practice took on the name of parole and 
was first adopted by Massachusetts in 
1884. It was thought that parole boards 
would be more immune to improper poU tical 
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influence than the pardon system and that 
they might better reflect a reasoned ap­
proach to both rehabilitation and control 
of institutionalpopul,ations. The parole 
movement quickly spread across the nation. 
By 1900, twenty states had adopted some 
version of parole practice. By 1922, the 
number had risen to forty-four states. 

Another means of controlling institutional 
populations and also pursuing goals of re­
habilitation, as well as allowing more 
lenient punishments to those persons who 
did not appear to present any threat to 
society developed during the nineteenth 
century. "It became known as the suspended 
sentence or probation. The development 
of probation in the United States is com­
monly t.ied to the" work of John Augustus 
who in 1841 began to post bond for persons 
standing before the Boston courts. In 
time, as he became known and trusted by 
the 90urts, Augustus was allowed to post a 
bail to postpone sentencing and then later 
return to the courts and comment on the 
individuals' adjustment to the regime es­
taiJIished by Augustus. Often this reSUlt­
ed in the imposition of a very light fine 
or other non-incarcerative sentence. 
Records indicate that Augustus received 
nearly 2,000 persons by 1858, had pledged 
nearly $100,000, and had fewer than one 
dozen "failures". 

The state of Massachusetts first formally 
authorized the use of probation in 1878, 
but ~imited its practice to the area of 
Bost6n~ Again, records indicate that the 
program was largely successful and that, 
of the 536 persons placed ronprobat:ion 
du.t'ing the first 14 months of the program, 
only forty-three failed. Probation terms 
were generally of three to twelve rn9nths. 
Based upon the general success of the 
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practice in Boston, probation was extended 
state-wide in 1880. 

Th~ early spread of probation was re­
strained, for among other things, it was 
thought that the courts lacked authority 
to impose a suspended sentence without . 
specific legislative authority. Follow~ng 
the New York Court of Appeals decision "n 
people ~rel. Forsyth .!. Court of ?ses­
siQns Qf. Mo_nroe County, 141 N. Y. _8? 
(-1894) -;-however, where it was ruled t:hat 
"The power to suspend sentence after c~n­
viction is inherent in every court hav1ng 
c~iminal jurisdiction •. !_,," and that the 
suspension power was d,:i;stinct from the 
power to pardon, other courts endorsed 
probation. vermont passed a probation 
statute in 1898, and others quickly fol­
lowed.By 1921, 28 states had adopted 
probation programs, and by 1954, forty­
seven of the forty-eight states ~ad done 
so (The exception was Mississippi). 

The use of pardons, good time, and in 
later times parole, all contributed to the 
growing indeterminacy of sentences hande~ 
down by judges of the nineteenth century. 
Each of these practices affected the sen­
tence, or more precisely the time served 
under a sentence, by altering the.fixed . 
term rendered by the judge at sentencing. 

i , 61u' A~"'Al---d' in Pardons and good t.me_arg_ ... .z ....... " ... VI:"'" 

response to the administrative I'leeds of 
exerting some control over pr'ison popula­
tions. Parole, though also having this 
function, developed in the late nineteenth 

'century in conjunction with the growing 
, interest in rehabilitation and with inde,­

terminacy as a general principle. The 
central purpose of "the indeterminacy and 
rehabilitation movement was not parole, 
however. Rather, the movement was pri­
marily directed at the revision of sen­
tencing statutes and the replacement of 
fixed term~ with broad sentence ranges 

i" 

~hat would be coupled with parole to pro­
d~ce a system that WQuld be flexible. 

The call for adoption of the indeterminate 
sentence was first raised in an organiza~ 
tional format during the First Congress of 
the (then) National Prison Association in 
Cincinnati in 1870. This Co~gress (whose 
participants were almost ent1rely drawn 
from the staff members and administrators 
of prisons) declared that "preemptory sen­
tences ought to be replaced by those of 
ifid~terminate length. Sentences limited 
only by satisfactory proof of reformation 
should be substituted for those measured 
qy the mere lapse,of ~ime" (Zalman, ,1978). 
Ii.nterested primauly 1n the. rehabil1tation 
of the criminal, the Congress adopted a 
Declaration of Principles which advocated 
the "moral regeneration" of the inmate who 
would be sentenc~d not only accordin? to 
his or her crime but also on the bas1s of 
his or her character. 

The impetus behind the call for indeter­
minacy may be clearly linked to the 
"mechanical" application of the fixed sen­
tencing regime of the eighteenth century 
and to the many abuses which grew up,ln 
conjunction with the system. Beyond this 
however the indeterminacy movement rep­
I'~Sen1;ed a more general ide~logica~ ~h~ft 

- - l~-··-"·m·-a--·K-e-rs-in America. The adop­amvl'ig po ,J,cy 
tior, of indeterminate sentencing legisla­
tion by the states began slowly, partly at 
least by a result of the confusion of 
legislators and others concerning the in­
determinate sentence and parol~. The gen­
eral direction toward indeterm1nacy was 
undeterrable, how~ver. Advocates of the 
new system, such as Zebulon Brockway, lob­
bied incessantly for the indeterminate 
sentence, and the experience of the Elmira 
"reformatory" in New York, which had 
stressed the rehabilitative principle from 
1870 on, helped to further the adoption 
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campaigns which took place during the 
later nineteenth and early twentieth cen­
turies. The progress of the indeterminan­
cy movement. wasrapid--nine states adopted 
the indeterminate sentence by 1911. 

The acceptance of the indeterminate sen­
tence became the rule during the twentieth 
century. The reports of subsequent Con­
gresses of the National Prison Association 
(later known as the American Prison Asso­
ciation, and later still as the American 
Correctional Association) in 1890, 1904, 
1922, 1935, and 1953, read like ca~Pons of 
the First Congress of 1870. Other re­
ports, such as that of the Wickersham Com­
mission report of 1931, further indicated 
increasingly universal acceptance of the 
principle of indeterminacy. The courts­
by and large did not inter~ere with the 
development or application of the indeter­
minate sentence. By the turn of the cen­
tury, for example, Justice Holmes of Mass­
achusetts had written decisions upholding 
the indeterminate sentence based on legis­
lative supremacy and the reasonableness of 
sentence. 

By the 1960's, every state of the nation 
had an indeterminate sentencing structure 
or some v~r~i;I,tion (Council of st~t~ Gov­
ernments, 1976). The general acceptance 
of ... ttJ.e- .practice"" -wag· -:unan.fmoUSe"" Much of 
the theory of the indeterminate sentence 
was grounded' upon the assumption that the 
offender suffered from some physical, psy­
chological, or social-environme~tal af­
fliction. Around this assumption devel­
oped what has been termed the "treatment 
model" of corrections. The treatment 
model has persisted, although the early 
indeterminate sentencing advocates. appeal 
for the "moral regeneration" of the offen­
der has been displaced by the more recent 
objective of returning the offender to 
"normalcy". Indeed, much of the litera-
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ture on indeterminate sentencing has 
stressed the utility of the expert, of 
accurate diagnosis and professional treat­
ment. 

Determinacy. In the late sixties, the 
indeterminate sentence came under at,tack 
by many persons involved in the criminal 
justice system. The challenge to indeter­
minacy occurred for many reasons. Many 
advocates of change pointed to what they 
termed "the failure 0'£ rehabilitation", 
others to the lack of empirical proof that 
treatment works as a rehabilitating mecha­
nism, arid still others to the lack of 
fairness in a criminal justice system 
which is based upon the exercise of dis­
cretion in a society that contains great 
disparity of wealth and access to politi­
cal power. The alternatives set forth by 
the advocates of change, their objectives 
basically that of establishing ,some sort 
of determinate sentencing format, were 
based on such concepts as "empowerment" 
(American Friends Service Committee, 
1971), "equity, certainty, and visibility" 
(Dershowitz,.1976, Fogel, 1975), and "just 
deserts" (Von Hirsch, 1976). 

The critique of rehabilitative treatment, 
both of its p~actical effectiveness and 
its validity as a guiding principle of 
corrections, emphasized arguments such as: 
no conclusive evidence could be produced 
that could attest t.o treatment's success 
at altering the offenders' behavior, prac­
titioners did not have the necessary 
knowledge needed to assemble this ~ii­
dence; and the treatment system was coer­
cive and contrary to both accepted knowl­
edge concerning behavior modification and 
our general sense of righteousness in a 
free society. Cr..itics challenged the use­
fulness of treatment when such might mean 
nothing more than cru~' experiments to re­
duce the rate of cursing among inmates, 
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and when some experts have argued that in­
mates are no more in need of therapy than 
persons of the general population. Other 
critics argued that the experience of 
prison itself is more detrimental to fu- ' 
ture reintegration in society than the 
benefit that could possibly be derived 
from treatment or training programs·, anli 
when many vocational options are closed"to 
felons due to their records. Offended by 
what they perceived to be coercion in the. 
name of science and treatment, and fright­
ened by the prospect of the corrections 
system adopting unproven methods of psy­
chological treatment, those opposing inde­
terminate sentencing proposed that inmates 
not be penalized for declining to partici- j 

pate in i~stitutional programs. 

As much as the indeterminate sentence has 
been associated, and in fact founded upon 
rehabilitation, Sd also has it been ti~d 
to the discretionary exercise of power. 
Under an indeterminate sentencing struc-
.... ........ , __ : _, _4- •• __ ".L. ...... __ ..... _____ .... .L._~. .L.1-_ 
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judge, the prison staff, .the governor" the 
parole board, and the probation and parole 
officer all exercise important and immedi­
ate decision-making powers which affect 
not only the duration of the criminal's 
sentence but also the quality and nature 
of the penalty imposed upon .him or her. 

• 1,.\ 

The indetermi'n~te sen'tence was cd ticized 
for creating a situation where sentences 
fOr---sfmltar'- actions .done by persons of 
similar or different backgrounds could re~ 
ceive widely disparate terms of incarcera­
tion. This disparity, in sentences was de­
fended, or at least explained, as being 
the natural produot of C;i system where 
j udgeeare elec'ted and where the particu- () 

" lar assessments of the seriousness of some 
act are measured and penalized according 
to the demands of the local community. 
Despite this argument, critics of indeter-

minacy maintained that the e~tent of ~is~ 
parity could be severe-- that some ju~g •• 
used probation in only ten percent of 
their dispositions while other.ju~ges, 
often in the same jurisdiction, uti~ized' 
probation in 70 to 80 percent of their 
dispositions (Rubin, 1965). These c~itiQS 
felt that, whateveJ:' the possible justi~l­
cations or explanations that could be made 
for disparity, be it in reference to th~, 
electoral system, th~ attitudes of the . 
local public, or even the need for ~~spar­
ity to affect the meaningful reha.bilita-,,· 
tion in particular cases, the practical 
result was often considerable inmate anger· 
and frustr.ation which often cauaed ~nrest 
within the prisons. 

Although criticisms of the indeterminate 
'sentencing structure had been voice~ by' 
individuals in the 1950' sand 1960"s, the 
final report of the Wot'ldng Pa:;:oty of the 
American Friends Services Committee en­
titled Struggle for Justice, whi,ch 
apPe~red in 1971, was the firat major .sy.s~_ . 
tematic critique. struggle ~ Justice 
grew out of the disparities seen in the 

(, California prison system4 and- denounce.~ 
the very existence of prisons. 

The final report of the group ~Pecifically 
criticized the indeterminate sentencing 
structure for its assumptioli" tltati ~) , 
crime is the product of individual pathol-
ogy, 2) penology has the knowledge ~o 
affect treatment of criminals, 3) experts' . 
have eBtabiisned a sufficient body of- .. " .... ' " 
knowledge to diagnose the partic~lar .. ' '.' .: , 
factc;>rs resulting in a criminal: activity, , . 
4) knowlege for practi,ce 11) cr~minology is .. 
free from biases of race, 'class, or sta- '. 
tus, 5) useful and accurate means~9f meas­
uring the success of treatment exists, ~n~ 
finally that 6)discretfonary ~er is a, 
necessary attribute of a fair and effi-
cient criminal justice sy~tem (American 
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Friends Service Committee, 1971). The' 
critique provided by Struggle ~ Jus­
tice was both technical and political. 
At the technical level, the group'empha­
sized that the present state of knowledge 
available to criminologists, prison 
staffs, and others was insl:,fficient to 

,support claims for indeterminacy, discre­
tionary power, and rehabili tatioh. At the 
political level, Struggle !2! Justice 
arguad that the discretionary exercise of 
power by the criminal justice system had 
contributed to the development and contin­
uation of ~ dual. system of justice which 
was unfair to the poor, the non-whit~, and 
the politically weak. 

The reaction to Struggle for Justice was 
not entirely favorable. The report was 
unstructured and ~ndetailed on how to go 
about setting up a sentencing system to 
correct the wrongs it enumerated, but, on 
the whole, the work was well received and 
was often cited in subsequent writings 
having to do with criminal justice ingen­
eral, and sentencing in particular. TWo 
additional influential works having to do 
with sentencing appeared in the mid­
seventies, Dershowitz's Fair and Certain 
pUnishment and Andrew von Hirsch's work 
Doing-Justice: !h! Choice ~ Punish­
ments. While each of these works drew 
from the American Friends Services Commit­
tee's report, _ each develope~_i t,s own _ 
unique proposals for --changing sentencing 
and for introducing greater degrees of 
determinacy into the sentencing process. 

At the core of the proposals presented in 
Fair and Certain Punishment and Doing 
J'Us'tlce"is the establishment of what has 
been termed the "p~esumptive sentence". 
As described in Fair and Certain punish­
ment, the legislature-wDuld set penalties 
~crimes defined in very specific and 
detailed language, and the judge would 
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then be required to impose the penalty as 
called for by the statute which Jhe de­
fendant was convicted qf violating, though 
aggravating or mitigating circumstances 
that might be present could be considered. 
In determining the punishment for various 
crimes, the legislature would be respon­
sible for weighing the importance of many 
variables which normally are present in 
different crime situations. For example, 
whether a loaded gun should be treated the 
'same as an unloaded gun in the case of a 
robbery or whether murder for hire is a 
distinct form or degree of homicide which 
is different from first degree murder. 
Following the determination of crime cate­
gories, the legislature would then estab­
lish the presumptive (or normal and ex­
pected) sentence which it felt appropriate 
for the particular offehse as well as the 
relative seriousness of the offense in 
comparison to other offenses. 

In addition to setting the presumptive 
sentence appropriate for each of the 
crimes defined by the statutes, both von 
Hirsch and ,pershowitz proposed that aggra­
vating and mitigating factors be provided 
by the legislature so that, according to 
the specific facts of the case, judges 
might increase or diminish the sentence. 
They suggested that the possible factors 
Which might be included ~n a list of ag­
gravating or mi'tigai:ingractors would in­
clude such things as the victim's ability 
to protect him or herself, the offender's 
objective of "thrills" or desire for lux­
uries, or the character and attitude of 
the defendant. The judge's sentence could 
then fall short or exce~d the presumptive 
sentence by as much as 25 percent (or some 
other determined amount) according to the 
mitigating or aggravating factors that 
were found by the judge to·exist. In very 
exceptional cases, where clear evidence 
existed that the offender was potentially 
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dangerous, von Hirsch proposed that spe­
cial sentences which were in excess of 
those otherwise available under his model 
be allowed so long as they were accom­
panied by a written judicial declaration 
explaining the sentence. 

Dershowitz's proposal called for the re­
tention of parole, but for a severe limi­
tation to be placed on its use and scope. 
Von Hirsch called for the virtual aboli­
tion of good-time and parole procedures. 
While Dershowitz acknowledged that the 
establishment of his sentencing proposals 
without modification of the plea bar­
gaining practices now common throughout 
the nation might lead to abuse through 
circumvention, he also argued that 
" ••• sentencing reform cannot be held in 
abeyance until the debate (over plea bar­
gaining) ls resolved ••• " (Dershowitz, 
1976). Other advocates of determinate 
sentencing, including Fogel (1975), Morris 
(1977), and McGee (1978), also adopted 
this position in regard to plea bar­
gaining. 

It has been said of the presumptive sen­
tence in general, and of von Hirsch's pro­
posals specifically that the major aims 
wer~: 1) to establish penalties that are 
commensurate with the harm caused by the 
criminal activity and with the offende~'s 
culpability; 2) to produce a fairer system 
of criminal justice; 3) to reduce the typ­
ical severity of pena1tiesj 4) to incar­
cerate only the most serious offenders; 5) 
to reduce the discretionary power avail­
able to judges and paroling authorities; 
6) to allow special sentences for offen­
ders where the circumstances are clearly 
exceptional, 7) to eliminate early release 
procedures for inmates; and 8) to make 
participation in treatment or rehabilita­
tive programs ,completely voluntary by in-

b • 

mates with no effect on their terms of in­
carceration (Gardner, 1976). 

Criticisms of Determinacy. Significant 
questions have been raised, however, about 
determination of a commensurate sentence. 
These questions include the following: 1/\ 1) 
the fairness of the presumptive sentence,;\ 
model; 2) the length of sentences under a,l 
determinate sentencing system and that 
system's Ukelihood of controlling discre­
tion or disparity; 3j the wisdom of elimi­
nating parole or good time or of making 
participation in rehabilitative programs 
entirely voluntary; and 4) the practical 
effect of creating a determinate senten­
cing structure within the present context 
of the American political process or the 
criminal justice system. 

Critics of determinate sentencing have ex­
press~d a fear that by allowing the legis­
lature to set narrowly defined penalties 
for crimes, we might be subjecting the 
criminal courts to undue political influ­
ence. These critics see legislators as 
political actors, responding to many i~­
terest group pressures which emanate from 
both within and outside of the criminal 
justice field, susceptible to pressures 
which might result in the'~stablishment of 
penal ty levels that are out of propo_~t;.ic>n_, 
to either the seriousness of the crime or 
the capability of the prison system to ac­
comodate the numbers of offenders who 
would be sentenced to incarceration. Some 
of these criticisms have born fruit. Some 
critics of determinacy posited that if the 
worst was realized and that legislatures 
established unworkable penalty structures, 
that this alone might suggest that the 
theory of the determinate sentence was 
unrealistic. 

other critics pointed to the difficult 
legislative problems involved in designing 
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statutory language that was very specific, 
as was called for in the Twentieth Century 
Fund proposal of Dershowit~, and yet which 
did- not result in a criminal code that be­
came unmanageably long and complex. The 
problem of specifically listing mitigating 
or aggravating factors which might dimin­
ish or extend a sentence, for example, de­
manded that the legislature anticipate all 
(or at least most) of the conceivable fa~ 
tors which might be presented within the 
varied factual situations which occur 
daily before judges when sentencing. The 
problem was given currency in Albert 
AlBchuler's example of "an armed robbery 
where $10 to $50 is taken from a single 
victim'without special vulnerabilities by 
an offender who is mentally retarded, act­
ing alone, and using a loaded firearm" 
(1978). He posed the question of whether 

, we could devise a factor list that might 
rationally designate this crime as an 
armed robbery in the 161st degree. 

Some advocates of de'terminate sentencing 
proposed that, in order to avoid the prob­
lems associated with having the legisla­
ture set the penal ties for the var,ious 
crimes and establish acceptable mitigating 
and aggravating factor lists, a speciai 
sentencing commission ~hould be estab­
lished which would perform "those tasks. 
The commission could be composed of judges 
alone, or' might als~ include lay persons 
with"knowledge of the justice system. It 
remained, questionable that judges or other 
members of the commission would be much 
more likely to agree on the appropriate 
penalty levels or on mitigating oraggra­
vating factors than legislators. Further­
~ore, determinate sentencing critics ar-
gued that, although the commission might 
be one step further removed from the pres­
sures that may be brought to bear on 
legislators, the ultimate result would not 
differ. Dissatisfied groups, upset with 
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what they perceived to be too lenient or 
too harsh penalty levels would, in all 
likelihood, work to revise the commis­
sion's pow,ers or composition through poli­
tical action. 

In regard to the regulation or elimination 
of discretionary power, critics of the 
va~ious determinate sentencing formulas 
indicated that the formulas may result in 
a more 'undesirable use of discretion. 
Most typically these critics have com­
mented on the potential increase in the 
prosecutor's discretionary power during 
the plea bargaining process. Given that 
plea bargaining is a pervasive and now ac­
knowledged practice within the criminal 
justice system (where prosecutors are gen­
erally situated in a'more favorable bar­
gaining position due to ~heir more com­
plete knowledge of all available evidence, 
their familiarity with the court and 
judge, and the defendant's vulnen,bility 
resulting from the considerable risks 
which are confronting him or her), critics 
argued that the establishment of a deter­
minate sentencing structure without plea 
bargaining regulation would merely alter 
the nature of discretion without affecting 
its arbitrariness. 

These critics pointed out that plea bar­
gaining is basically of three sorts: 
bargaining of the charge, of the number of 
counts, and of the sentence. Clearly, a 
determinate sentencing structure would 
eliminate the direct bargaining of the 
sentence to be recommended by the prosecu~ 
tor. However, in that the sentence re­
c,eived by a party under~,determinateplan c:,\ 
is diregtlYI'elated -to~-the crime charged 
at conviction, sentence bargaining could 
readily be subsumed within charge bargain­
ing. Additionally, the prosecutor under 
the late 1970's determinate plans of at 
least Cali.fornia, Indiana, and Illinois 
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also might exercise the discretionary 
power to introduce evidence related to the 
habitual criminal activity of the offender 
or of aggravating circumstances. In that 
this evidence could later result in & spe­
cific finding by the court which would 
significantly affect the sentence (indeed, 
in the case of Indiana, a finding of ha-
bitual criminality increased the term of 
sentence by mandating a 30-year consecu­
tive term), it was expected that these 
matters would also be bargained and the 
use of discretionary power by the prosecu­
tor be further maintained or enhanced. 
The continued existence of prosecutorial 
discretionary-power under specific deter­
minate sentencing statutes was thought so 
Isubstantial that one source indicated that 
the new California sentenclng law has in­
creased the prosecutor's power (Messinger 
and Johnson, 1978), and another author 
that indiana's law can be justifiably 
characterized as a prosecutor's law 
(Clear, Uewitt, and Regoli, 1978). 

Although arguments can be made both in 
favor of bargaining and against it, deter­
minate sentencing critics stated that the 
concentration of discretionary power with­
in the hands of the prosecutor as opposed 
to having it distributed among a number of 
actors--particularly the judge--was unde­
sir~ble due to such factors as the dimin­
ished visibility of the process, the in­
~reased likelihood, of capricious use,of 
power, the exercise of Power by persons 
with less experience or knowledge, of th~' 
whole system, the limited objectives of 
the prosecutor, the basing of discretion­
ary decisions on less complete informa­
tion, and the making of bargains directly 
upon the waiver of constitutional rights. 
The concentration of power, in the view of 
the critics Of the determinate sentencing 
proposals, might well produce a system 
where "our old discretionary regime--a 

.. 

regime in which mercy could be given--" is 
abandoned and a "new discretionary regime 
is substituted in which mercy would only 
be sold" (Alschuler, 1978). 

Many of the determinate sentencing propo­
sals called for the abolishment or sub­
stantial curtailment of parole. These 
p'roposals were based upon the perception 
that rehabilitation had failed within the 
prisons and that parole did little to fur­
ther rehabilitation or to assist the of­
fender in his or her reintegration into 
society. Determinacy critics, however, 
pointed out that the perceived failure of 
rehabilitation or parole was insufficient 
grounds to abandon the whole indeterminate 
sentencing process, particularly when it 
was not clear that the consequences of de­
te~minate sentencing without parole were 
known. They also stated that certain 
functions of parole--as an extrainsti­
tutional hearing--had been shown to be 
relatively effective. Additionally, it 
was argued that.good time (and by infer­
ence parole as well) assisted in the main­
tenance of discipline within the prisons 
and provided a flexible means of adjusting 
prison populations to available space. 

The question of p'risonpopulations also 
attracted the attention of critics of de­
terminate sentencing~ Given the fact that 
only a slnall percentage of convicts are 
sent'to prison, if judges did not utilize 
the probation option to a substantial de­
gree under determinate sentencing laws, it 
was argued that an increase in prison pop­
ulations could be expected. This would be 
particularly true if the legiSlature al­
lowed penalty levels to be set at or above 
the exisdng average sentence levels. , 
Even if relatively hon-serious crimes were 
afforded lighter inc~rceration sanctions 
than were then possible, critics suggested 
it was conceivable that judges migh~ 
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choose incarceration over probation to a 
greater degree than they did in the past 
precisely because of the shorter possible 
incarceration term. critics pointed out 
that the possible adverse effects of an 
increased prison population are many. 
They include overcrowding within the in­
stitutions which may result in discipli­
nary problems, the inability of prison 
programs to accomodate the numbers of per­
sons who either want or need training, and 
increased costs to the state. In sum, 
criticisms of determinate sentencing fo­
cused on the likelihood that terms of in­
carceration were likely to lengthen drama­
tically, and that conditions within the 
prisons might deteriorate ~nd might not be 
as reaqily reviewed by the courts. 

Much of the controversy concerning senten­
cing reform is generated by differing 
views concerning the effectiveness of the 
present system to control crime or to re­
habilitate offenders, but muc~ of it is 
also the result of serious consideration 
of the many possible effects that a par­
tial overhaul of the system, such as the 
adoption of a new sentencing system with­
out other changes in the sUbstantive law 
and in criminal justice practice, may have 
on the system as a whole. Regardless of 
the type of the sentencing reform, critics 
cautioned that any new sentencing system 
based on the adoption of existing senten­
cing patterns might preclu~e serious fur­
ther evaluation of the overall utility or 
justice of those practices. This, of 
course, applied to sentencin~ guidelines 
as well as to determinate sentencing. 

It may well be, as Professor Caleb Foote 
has suggested, that "from a historical 
perspective, the current flurry of so 

., 
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qalled determinate sentiment will turn out 
to be a fad ••• " ,(Hussey, 1978). At the 
same time, however, it appears that the 
widespread interest and comment on senten­
cing an~ criminal justice will not soon 
subside. Indeed, the extent and diversity 
of sentencing reforms reported below rep­
resent a broad spectrum of theory and 
practice sometimes in conflict with each 
other. 

A word concerning our review of sentencing 
reform in each state is in order. We , 
gathered information from published mater­
ials, from. scholarly journals, and from 
documents developed and printed by various 
state agencies. We also talked with many 
individuals in different states, and sur­
veyed a selected number of states (see Ap­
pendix A) when published information on 
their sentencing structure was not in 
abundant quantity. We feel that we have 
included as much of the current knowledge 
on sentencing reform and its impact as is 
realistically possible to gather in an 
effort of this kind. We also believe that 
there may be individual and excellent 
studies we overlooked, and alterations to 
some sentencing laws we omitted. Despite 
these caveats, the following is unique in 
it~ scope. The review for each state is 
organized in a similar fashion beginning 
with a section tracing the history of the 

c, current sentencing structure or the re­
form, followed by a summary of the content 
of the actual reform, and ending with a 
section discuBsing the impact and effect 
of the reform. For ease as a reference, 
the review is presented in alphabetic~l 
order of the states. We hope the'value ot 
the information present~d outweighs any 
(hopefully) minor omissions. 

, 
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Sentencing reform 

In 1979, Alabama's new criminal code cre­
ating classifications for crimes, rather 
than individual classifications, went into 
effect. The law required Alabama courts 
to sentence a convicted felon to a defi­
nite term of incarceration according to 
the four classes of felony offenses. 

Alabama's Felony Offense Classifications 

Offense Class 

Class A 

Class B 

Class C 

sanction 

Murder Death 
'Life without parole 
NO Sentence Less Than Ten 
Years 

Life 
Il'nprisonment Not More Than 99 
'Years 
No sentence Less Than Ten 
Years 

Imprisonment Not More Than 20 
Years 
NO Sentence Less Than Ten 
Years 

Imprisonment No More Than Ten 
Years 
No sentence Less Than One Year 
and One Day 

Each felony offense carries a statutorily 
defined class. The court may also impose 
a non-incarcerati.ve term, h~ever, a sen­
tence may not be suspended and probation 
is not an option for 'sentences over 10 
years. The Alabama Parole Board deter­
mines the actual reloase date of an incar­
cerated felon and "g9Qd-t.ime" allowances 
may also reduce time served. 

+ 

Habitual felony offender statute. The 
1980 Habitual Felony Offender Statute 
allowed for ihcreased and more certain 
punishment for repeat offenders. previous 
provisions for habitual offenders were 
qu~. te limited and allowed for an increase 
of 25 percent for a second conviction only 
for the same offense. This law was usu­
ally overlooked mainly because it was 
unclear and awkward to enforce. Consider­
able debate, and different types of legis­
lation increasing sanctions for repeat 
offenders were considered in the Alabama 
Legislature before arriving at the present 
system for sentencing these individuals. 
The new code provides for increased penal­
ties for prior felony offenses, specified 
by the class of the offense of current 
conviction, and the number of previous 
felony convictions. 

The new law requires that sentencing re­
peat offenders under the system be manda­
tor~J This habitual offender sentencing 
law is thought to have already added to 
the numbers of persons imprisoned. S 
The chart on the following page displays 
these data. 

Legislation !2 reduce time served. 
While steps have been made to increase 
sanctions for repeat offenders, other mea­
sures have been taken to provide early re­
lease for other offenders. Specific 
legislation, especially concerning "good­
time" allotments, has addressed the pro­
blem of early release for those inmates 
not serving particularly long sentences. 
Other measures have also been taken. For 
example, the old cr'iminal code had sanc­
tions specified for the use of a firearm 
in committing certain offenses. These 
pr~visions are not included in the new 
code. The Alabama Parole Board has also 
considered and made several changes to 
paroling procedures. Determining time 

Alabama 13 



I, 
I 

= 

Alabama's Habitual Offender sentencing 

Instant Offense Class 

For One Prior Felony Conviction: 

Class A 

Class B 

Class C 

For TWO Prior Felony Convictions: 

Class A 
o 

Class B 

Class C 

punishment 

o 

Life Imprisonment 
No More Than 99 Years-No Less Than 
15 Years 

Sentence Under Class A 

Sentence Under Class B 

Life Imprisonment 
No Less Than 99 Years 

Life Imprisonment 
No More Than 99 Years-No Less Than 
15 Years 

Sentence Under Class A 

For Three or More. ' Prior Felony Convictions: 

Class A 

Class B 

. Class C 

that a person will 'actually serve in Ala­
bama has become somewhat complex. 

Parole release. In 1972, legislation 
was enacted setting parole eligibility at 
one-third of sentence fo~most offenders. 
Individuals serving sentences of 30 years 
of more WOuld not be eligible for parole 
consideration until 10 years had been . 
served. To parole an lr~ate before the 

.,' one-third eligibility date r~quired the 
vote of all ,three members of the Parole 

14 Alabama 
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Life Imprisonment without Parole 

Life Imprisonment 

Life Imprisonment 
No More Than 99 Years-No Less Than 
lS'Years 

Board. Recently, however, Alabama's 
Parole Board, in response to the 1980 
good-time legislation and dissatisfaction 
with the automatic one-third eligibility 
date, has developed a new paroling policy 
based on a table of parole eiigibility 
ranges reflecting the imposed,sentence 
length. Generally, this paroling policy 
provides for early release for those per­
sons serving sentences under 10 years" 
and requires a higher percentage of im­
posed sentence to be served fpr those 

f' 
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offenders facing over 10 years. Prior to 
1980, most good~tim@1 provisions did not 
determine release date, but rather deter­
mined when an inmate would be eligible for 
parole consideration. The new policy 
changes of the Parole Board have altered 
this provision. Now the Parole B.oard has 
more discretion in the release decision, 
becaUse they are not bound by the eligi­
bility dates,;,determined by good-time 
allotments~{,;:' ".'; 

'. \:, (~\ ' 

Incentive good-time~. Prior to 1976, 
"good time" was awarded on a varied scale 
depending on the length of.· s~ntence. In 
1976, °the Legislature passed the Incentive 
Good-Time Act. This allowe~ for an addi­
tional .day of credi.t :for each day served 
in addition to the goJd time allowed under 
the old law. At first; this provision was 
made retroactive. Since at that time good 
time was applied to determ~ne parole elig­
ibility dates, many persons became auto­
matically eligible, and were thus paroled. 
This provided immediate relief for over­
crowding problems in the state's prisons. c;, 

However, the incentive good-time law was 
Boon modified by the Attorney General's 
Office so that an inmate, must be incarcer­
ated for six months first and, in order to 
receive the good-time credit, must receive 
_a=r.ecomm~n~llI,UQn,-f~omo ,tlM! head, ,of"the=l~~=,' 
stitution.. This system lead to many per­
ceived inequities, especially for those 
persons serving sentences~i~,county jails. 
Finally, this modification by the Attorney 
General's Office 1.e4 to a new good-time 
:i;'aw. 

Correctional incentive time act. In 
May, 1980, legislation becameeffective 
completely changing Alabama's good-time 
provisions. The Correctional Incentive 
Time ,Act essentially provides for a class­
ifiQation system designating good-time 
allotments and prohibits offenders serving 

sentences of 10 years or more from earning 
good-time credit. Inmates may fall into 
one of four classif.i.cations. 

Alabama's Good-Time Provisions 

£!!!! ,Good time Allotment 

Class 1 75 days for every 30 served 
, (105 days per month total) 

Class 2 40 days for ~very 30 served 
(70 days per month total) 

Three months must be served in this 
class before moving to Class 1 

Class 3 ,,,20 days for every 30 served 
(50 days ~r month total) 
Six months must be served in this 
class before moving to Class 2 

Class 4 No Good time 
All persons sentenced to ten years or 
more are in this class 
All persons originally "start in Class 

, 4 and must remain here for 30d'ays or 
until they are reclassified. 

An inmate mus\ move from Class to Class in 
sequence. Good time may be forfeited for 
misbehavior. The Commissioner of Correc-' 
tions shall set the criteria for the 
classifications--based on a prisoner's 
behavior, discipline, work practices,,, and 
reeponeibili~ty. E:tcapt tor those persons 
sentenced to terms of 10 'years or more, 
good-time is no longer based on length of 
sentence. The law also states that per­
sons convicted of certain offenses may 
never be classified i~ Class 1. There was 
some concern that this Act could lead to 
disciplinary problems in the institutions, 
but thus far it does not seem to have 
created. insurmountable problems. Unlike 
the other good~time law, this Act was not 
made retroactive and only those persons 
sentenced after May 19, 1981, are covered 
by the Act. (Alabama also allows 30 days 
of credit per year for persons donating 
bl~ to the Red Cross.) 
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Governor'~ 1982 crime package. In 
August of 1982, the Governor. of Alabama 
succeeded in getting a crime package 
passed in th~Legislatu~e. Parts of this 
package include: 1) f~rther definition 
and tightening of the use of an, insanity 
defense, 2) provisions denying work re­
lease to certain violent offenders: 3) 
provisions allowing victims to be present 
during trial proceedings: and 4) provi­
sions allowing for defendants convicted of 
sentences of 10 years or less to b~ sen­
tenced to ,a term not exceeding five years 
plus f30me probation time. While the in­
tent of the paqkage was to get harsh on 
crime, many as~ectsof the package seem 
negligible. t,t the present time, this 
crime p~ckage is being contested due to 
the fact that 'the Governor failed to file 
the Acts with the Secretary of State 
during the requisite time period. 

Impact 

Overcrowding. In 1975, a Federal judge 
ruled that overcrowding in Alabama's pri-

r~ \ 
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sons was in violation of constitutional 
rights and set quotas for population ceil­
ings for each correctional institution. 
These quotas led to a reduced prison popu­
lation; but resulted in a large backup of 
state prisoners in),county facilities. And 
Alabama continues :to have a serious over­
crowding problem--the number of persons 
sent to prison increased 24.8 percent from 
1980 to 1981, an increase of 1,480 per­
sons. 6 Much of this increase is due to 
the revised habitual offender law. Also, 
because of other legislative changes, Alal­
bama has many inmates serving life senten­
ces without the possibili~y of parole. 
Finally, due to the federal restriction on 
Alabama's correctional institution popula.­
tion, more than 1;000 inmates are housed 
in temporary, modular housing units, and 
there remains aback-up in the county 
jails. Two 1,600 bed institutions are 
currently under construction: hOWever, 
these new facilities will not eliminate 
the overcrowding problem. 7 
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Context~ sentencing ~eform 

Prior to 1980, sanctions were proscribed 
for each felony offense. The criminal 
code had not undergone any major revision' 
for close to a century. The general feel­
ing of prosecutors, defense attorneys and, 
judges was that the code was outmoded, 
confusing and inconsist~nt.8 For 

use a firearm in the commission of a Class 
A felony. presum~,tive terms are also spe­
cified in the criminal code for repeat 
offenders according to the class of the 
instant offense and the number of prior 
felony convictions. 

Class and Prior 'ieCOrd---

Class A - First Conviction 
Second Conviction 
Third Conviction 

Presumptive 
!!!.!!! 

6 years 
10 years 
15 years example, the sentence r~nge for robbery or 

assault with intent to kill, ft sentence 
range from one to fifteen years, was less 
than the sentence range for forgery of­
fenses which was from two to twenty years. 
In spite of many legislative attempts to 
revise this (,criminal co(le, it was not 
until 1980 that a new revised code became 
effective. 

In order. to insure consistent sanctions 
based on the seriousness of the offense, 
Alaska's new criminal code, as in ma~y 
other states, reclassified most felony 
offenses into ohe of three classes with 
special distinctions given to murder and 
kidnapping. 

Offense £!!!! 

Murder 
Kidnapping 
Class A 
Class B 
Class C 

ALASKA 

sanction 
ire' 

20 to 99 years incarceration 
5 to 99 years incarceration 

Incarceration up to 20 years 
Incarceration up to 10 years 
Incarceration up to 5 years. 

The minimum penalty must be imposed for 
murder and kidnapping offenses, but for 
the other classes of felonies the judges 
are free to impose incarceration or non­
incarcerative sentences.' ," 

A presumptive term of six years is speci­
fied in the criminal code for those who 

Class B - Second Conviction 
Third Conviction 

Class C - Second Conviction 
Third Conviction 

; 

4 years 
6 years 

-C,-;J 

,2 years 
3 years 

For Class A and B felonies with prior con­
victions, imprisonment may not be suspen~ 
ded and the minimum may not be reduced. 
statutorilydefir.ed aggravating or mitiga­
ting circumstances may alter any of these 
presumptive terms by up to 50 percent. 
Prior to the new criminal code, Alaska had 
provision~ for increased sanctions for 
habitual offenders, but this was not man­
datory and rarely ~nforced.9 The new 
sentencing code did not change the funda­
mental philosophy behind sentencing which 
sought the rehabilitation of the offendEr, 
isolation of th~""offender for the public c:, 
protection, deterrence: and reaffirmation 
of societal norms. 

II 

prioi to the new criminal code, Alaska 
also had mandatory minimum sentences for 
some drug offenses. For violation of the 
UNDA Drug Code (heroin), the first offense 

/1 sentence range was from two to ten years, 
for"the second offense 10 to 20 years: and 
for the third offense 20 to 40 years. 
Mandatory sentences for the illegal 
selling of drugs to a minor for the first 
offense was 10 to 30 years, for the second 
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offense 15 to 30 years~ and a life sen­
tence for the third offense. Offender~ 
had to be sentenced to at least the mini­
mum of these. sentences with no suspension 
allowed. Drug offenses are now included 
in Alaska's sentencing guidelines, dis­
cussed belo'l'l. 

Parole. The incarcerative sentence 
given by the court becomes the maximum 
time an offender must serve, with the 
Alaskan Parole Board determining the actu­
al release date. Prior to 1974, the ,:hldge 
could fix a time for parole release con­
sideration not to exceed one·-third of the 
sentence. Legislation in 1974 required 
that defendants serve one-th:i.rd,of their 
sentence before parole eligibility and 
allowed the judge to specify a longer time 
before parole consideration if they felt 
this was necessary. 

Good time. "Good time is allowed on the 
basis~one day for every three days 
served. Inmates may earn an additional 
three days per month for working in a pri­
son project or for exceptional or meritor­
ious conduct during their first year of 
imprisonment. Five days per month for 
exceptional or mer! toriou!3conduct is 
allowed for each additional year of incar­
ceration. Good time must be forfeited if 
an offender violates prison rules. 

presumptive sentencing guidelines 

In 1977, the Alaska JUdicial Council 
released a study that looked at all fel­
onies sentenced in Alaska from August 1, 
1974, thiCough August 1, 1976. Data on a 
total of 860 felony counts against ~83 
defendallts were collected. ~nalysis of 
variance and multiple regression analysis 
was performed on the data collected. The 
regression analysis revealed that, for 
most offenses, prior record had a signifi-
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cant impact on sentence length. The 
defendant's status on probation or parole 
at the time of the offense or a past his­
tory of probation or parole revocations 
were found to beaignificant. The study 
also revealed that significant racial dis­
parity existed in the sentences imposed: 

After taking into account the in­
d~pandent contribution of all other 
fa~tors in the studi~ being black in 
and of itself contributed an esti­
mated 11'.9 months to drug felony 
sentences and 6.5 months for crimes 
of theft or unlawful entry. This 
independent "blackness factor" 
survived both statistical tests and 
was shoWn to lncrease the severity of 
sentences entirely aside from such 
considerations of employment history, 
educational level, occupation, 
income, prior criminal history, and 
probation and parole status'" (Alaska 
Judicial Council, 1977). 

At a meeting in June of 1978, the Confer­
ence of Alaska Judges asked the Alaska 
Supreme Court to establish a ,committee to 
study the feasibility of developing 
sentencing guidelines. This was a direct 
response to the Judicial Council's find­
ings of sentencing disparity for some 
offenses and because of the exposure of 
several of the judges to the guidelines 
concept. A Supreme Court Advisory Commit­
tee on Sentencing Guidelines was estab­
lished to develop 'sentencing guidelines 
where appropriate. The membership of the 
committee consisted of three judges, the 
state Public Defender, the Chief Prosecu­
tor for the state, and representatives of 
each of the State's three minority 
groups. 

The advisory committee reviewed the 
Judicial Council's data and came to t~e 
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conclusion that sentencing bias was 
unconscious and not deliberate on the part 
of the judges. The committee decided that 
this sentencing bias was due to so-called 
"social stability" factors that most 
judges consider when deciding length of 
sentence. Thes,e factors might include 
marital history, education, employment 
history, residential stability factors, 
and other factors that would favor white 
middle class offenders over minorities. 
The committee concluded that sentencing 
guidelines developed for uSe in Alaska 
should avoid these factors. 

The actual sentencing guidelines developed 
in Alaska were based on the Judicial 
Council's study, and deliberate policy 
preferences of the committee. The guide­
lines were designed to deal with three 
types of criminals: drug offenders, first 
time offenders, and misdemeanants. The 
guidelines are based on a two-dimensional 
grid system much like that developed for 
use in other states. The offender score 
takes into account such factors as the 
offender's criminal history and his legal 
status at the time of the offense. The 
offense score is based on degrees of 
seriousness factors, which in drug offen­
ses is determined by the amount of drugs 
involved. The drug guidelines further 
provide a range for each class of narcot­
ics, and were devised primarily to deal 
with the sale of such drugs as heroin and 
cocaine. As the Alaska guidelines 
require, judges must consider the guide­
lines in sentencing and explain each 
sentence on the record. Departure from 
the guidelines is permitted for statutor­
ily defined aggravating and mitigating 
factors, provided reasons for departure 
are stated. 

In November 1980, the Judicial Council 
released a new report (Maroules and 

------

White, 1980). In this study, the Judicial 
Council reported that efforts by the 
Alaska court system and trial judges had 
resulted in the disappearance of racial 
disparity for fraud and property offenses, 
but that disparity persisted in drug 
of tenses. The new study, which looked at 
felony sentences from 1976 through 1979, 
revealed that blacks went to jail more 
frequently and received sentences of 11 
months longer than whites or natives 
convicted of the same crimes. Sentencing 
guidelines for drug and narcotic offenses 
were not distributed until the middle of 
1980 and each judge must now supply the 
Sentencing Guidelines Committee with a 
written statement on how the drug senten­
cing guidelines were used in imposing the 
sentence and why the particular sentence 
was imposed. Based on this information, 
it has been found that there is a correla­
tion of .75 between the sentences trial 
court judges have imposed for drug offen­
ses and the sentencing guidelines recom­
mendation. The committee has concluded 
that there is now more uniformity in 
sentencing. The committee also concluded 
that, when judges sentence outside of the 
guidelines for drug offense~, it is 
usually for a "good reason". These 
sentencing guidelines are still in use in 
Alaska, but no thorough study, such as the 
original one conducted by the Alaska 
Judicial Council, has been done 011 their 
usage. 

Prohibition of plea bargaining 

In 1975, the Attorney General of Alaska 
banned plea bargaining in the state. 
Under Attorney General Avrum Gross's 
orders, plea negotiations for -a sentence 
recommendation or for charge reductions or 
dismissals could no longer be carried on, 
although it was recognized that there 
might be some exceptions to this policy 
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such as plea agreements in exchange for 
information. The Attorney General's 
rationale for banning plea bargaining was 
an attempt to return the sentencing 
function back to the court. 

The excuse that the courts were 
giving to the public for their 
lenient sentencing was that their 
hands were tied by the district 
attorney's sentence .bargaining. I 
wanted to return the sentencing 
function to the courts, and that was 
my main purpose in carrying out this 
policy (Rubenstein, et al., 1980). 

istics rather than upon a postcrime, 
postarrest decision to exercise or 
not to exercise some procedural 
option. As an initial matte~, it 
seems unjust that, when two virtually 
identical defendants have committed 
virtually identical crimes, one 
should receive a more severe sentence 
than the other only because he has 
exercised his right to trial. Quite 
apart from theCchreat that plea 
bargaining may pose to constitutional 
values, the danger that it may 
present of convicting innocent 
defendants, and a variety of other 
objectives to it, plea negotiations 
may be inherently unfair as a matter 
of sentencing policy (Alschuler, 
1981). 

Alaska. is in a unique posi tion because it 
is the only state that has put a total ban 
en plea bargaining. Unfortunately, 
because of its population and other 
factors,lO Alaska may be an atypical 
state. What has happened with the re­
strictions on plea bargaining in that 
state may not have wider implications. 
But some of the major questions brought up 
QY the ban on plea bargaining--did it 
increase the number of defendants pleading 
not guilty .and going to trial and were 
qefendants sentenced more harshly without 
plea bargaining--can be looked at through 
the Alaskan experience. 

plea bargaining has always received a fair 
amount of criticism. Many reasons exist 
for using the plea bargaining system, 
chiefly because it saves time and money 
when a case is bargained rather than going 
to trial. Plea bargaining is often in the 
interest of the criminal justice adminis­
trators. It is generally thought that 
defendants who enter a plea agreement are 
rewarded with more lenient sentences than 
if they go to trial, but this also di\l­
counts the fact that, if they go to trial, 
the case may be dismissed or acquitted. 
Some of the legal thinking endorsed by the 
Ame,'iican Bar Association .is that, wh,ile it 
is impro~r to penalize a defendant for 
going to trial, it is entirely appropriate 
to reward a defendant for pleading guilty 
(American Bar Association, 1968; 1979). 
Sometimes, however, it is difficult to 
~iscern the difference. Albert AlsChUl;F~~~ "ii A second study was done by the Alaska 
1n his 1981 article «~O plea bargainin~ \, ))JUdicial Council (Rubenstein, et a!., 
analyzes some of the -underlying unfa,¥r ant' .. I' 1980) to evaluate the impact of the ban on 
irrational processes of plea negotia-:./ plea bargaining in Anchorage, Fairbanks, 
tions: and Juneau--Alaska's major urban areas. 

In criminal ca~es, the extent of an 
offender's punishment ought to turn 
primarily upon what he did and, 
perhaps, upon his personal character-
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This evaluation looked at case processing 
for the year preceeding the ban (1974-
1975) and the year following the ban 
(1975-1976). The study also conducted 
interviews with almost all the lawyers and 

\ 

judges in these cities and a number of 
police personnel. Regression analysis and 
other statistical tests were performed on 
the data collected. Some of the study's 
conclusions include: 1) plea bargaining 
was effectively curtailed in Alaska and 
was not replaced by covert or implicit 
substitutes, 2) defendants continued to 
plead guilty at about the same rate, 3) 
the rate of trials increased but the 
number of absolute trials remained low, 4) 
sentence severity generally did not 
increase except for drug offenses and for 
some "low risk" property offenses, and 5) 
conviction rates changed very little. The 
study also found regional differences in 
how the criminal justice system reacted to 
the plea bargaining ban. 

As for the legal inte.rviews, most prosecu­
tors were generally favorable to the ban 
because they could often achieve the same 
results-while spending less time on 
routine cases. They also felt less 
responsible for the outcome of cases. 
Defense attorneys were less favorable to 
the ban because, unless charges were 
dismissed early on, they had to spend more 
time preparing and researching a case for 
the sentencing hearing. Judges also 
seemed rather ambivalent about the ban and 
thought that the absence of prosecutorial 
participation in sentence recommendations 
left a void in that it reduced the number 
of viewpoints that may aid in the judicial 
decision. The Attorney General got. his 
wish that responsibility for sentencing be 
restored to the judgef but judges felt' 

"that there were too few guidelines to 
follow in exercising judicial discretion. 

The Alaska Judicial Council concluded 
that, although the Attorney General proved 
that it was possible to make significant 
changes in the plea bargaining process 
without a breakdown in the court operation 

() 

system, it may not have result~d in a 
"better kind of sentencing" (Rubenstein, 
et al., 1980). At the end of the first 
year of the plea bargaining ban it ap­
peared that the new system resulted in: 

A denial of leniency to the minor 
offender and the drug offender 
without any increase in the severity 
of punishment for(~iolent or danger­
ous criminals (Rubenstein, et al., 
1980) 

Thus far, the Rubenstein study offers the 
most comprehensive analysis of changes 
brought about by Alaska's ban on plea 
bargaining. This study, while fairly 
complete, may be problematic because its 
unit of analysis was separate charges 
(called cases) rather than defendants. 
Therefore, multiple charges for one 
defendant would appear as several cases in 
the data when the central issue might have 
been the gispositiQn for each dsf~ndant 
rather than the disposition for each case. 
The data were analyzed in this way because 
the authors wers interested in examining 
the reepcnas of the criminal justice 
system to individual crimes. However, the 
offens~fI were aat.egori2Sed inte::ift 
classes, a disadvantage if this masked 
charging patterns within the classes. 
Also, many of the major conclusions of the 
study were a ~aault of inte~views with 
legal personnel. 

Impact 

Whether it has been a result of Alaska's 
ban on plea bargaining, the new criminal 
code, the sentencing guidelines, the 
result of non-criminal justice system 
factors such as the rapid increase in 
Alaska's population, or any combination of 
factors, the prison population in Alaska 
has increased d!=amatically over tile last. 
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several years~ At.the end of 1973, the 
inmate population in Alaska was-orily-i74;­
the lowest in the country. By 1980, the 
prisonpopulation--including those in 
jails--had reached 820, and in 1981 there 
was an additional increase of 24 'percent, 
resulting in a total of 1,019 inmates 
(Gardner, 1982). Since Alaska sentences 
many of its felons to short periods of 
jail time (Rubenstein, et a1., 198q;~:, of­
ten as 11 ttle as 30 days or less, :iJ'.t\ is 
hard to know if this is a reflection of an 
increase in long-term incarceration or an 
increase in persons being sentencecl to -'~ -
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ARIZONA 

Sentencing reform ~ 1!! context 

Prior to 1978, Arizona's indeterminate 
sentencing system allowed for a great deal 
of judicial discretion. Concern over pos­
sible sentencing disparity resulted in 
Maricopa County (Phoenix) becoming one of 
the pilot sites of the original sentencing 
guidelines in 1977. The guidelines devel-

loped from that study were short-lived, 
& ~~."however, because in 1978 sweeping senten­

cing changes occurred in Arizona with the 
passage of presumptive sentencing legisla­
tion which also revised "the criminal 

derway, and that there was little uniform~ 
tty-1n'the quality of presehtencG'reports. 
De~pitethis, he felt that the quality of 
data being collected improved as the pro­
ject progressed (American University, 
1979). The researchers themselves be­
lieved that these factors served to dimin­
ish some sourlces of .statistical ei'rors 
that arose in,the Denver study. It was 
thought that,;; since Maricopa County was 

.. the last of fc)ur pilot sites for senten­
cing guidelin.~s development, that guide­
lines deV'elo~!d here gained from the 

,I . . 

knowledge use~ in establishing the other 
guidelines. .. 

code. i,' Two different guideline -models were de-
~- _-~~.~-. "'~'-~ . signed in Maricopa County-.... a "general" 

S:enienciiig guIdelines. The staff of the model and a "'generic" model. Thegeneral 
Criminal Justice Research Center of the model ranked offenses into six classes 
University of New York at Albany used according' to statutory penalties. An 
MariCopa C0i:1nty--which encompasses .the "intraclass ranking system" was. further 
large urban areas of Phoenix and Scotts- devised by having participating judges 
dale as well as the university town of rank offenseswt.thin the statutory cate-
Tempe and the impover ished Mexican- gories by relative seriousness.. .i\ 
.American town of GuadalOl1pe--as the fourth "seriousness modifier" was then developed 

o and .final Site where, in 1977, they devel- to take into account aggravating and miti-
oped models of sentencing guidelines. The gating aspect~ of the offense. This was 

·1 guideline effort in Maricopa County, was primarily added to tak~_J.!!~Jl.acco\!nt.phya= 
ini ti ated by "'~the Ari zona S upreme co(~~_t , .. --=-=".,=J,.gal'~nj ur-y~o=t:hir'-vtctl.rn!"c_Useof a 

~L----~hi_ch.dljl.-B=d!ee~-i:i~=aii~ln;Dan""--c-coure-"'tci'pTrot weaP9n t~:Lso-'seen-o as a se~ iousness modi-
--' --,o"'==~-~--l-\f'-~-the projec,t. The court· had becom~ inter=-- ·fier, was made explicit in the statutory I " ested in tbe_~env~t' -eenteiicin<fc,uideHnes definitions and, ~~~erefore, a separate 

('- L __ "_ ., prcjeec~anQ wished to introduce a project modifier for thist;v:tactor was not included. -1- locally..5 The 0.' ffense score wa~, obtained by adding 
\.- theintrac1ass rank to the values for the 

~t The models here were of the same basic ·2 ser"iousness modUier and the number of 
structureoas those developed in Denver instant criminal events, dichotomized to 
County, a two dimensional decision-making indi~.a~e=gn~=ar-imi'n&l-~~";;ent, or two or .. .-
matrix, -but were based on a larg~rsample;=' -~-~'more. The offender score was obtained by 
The Honorable Stanleyz,.,Gooafa'rb, pre- scoring such factors as prior adult or 

.~._~!di!1g~r-4mi"rfaf~-1udgeof the Maricopa '0 juvenile record, legal status at the time 

__ --~------------------------l~~frl=-~oon~s~er~r~urt,M~d~a~tioo~ ~t~oqeMe,a~~~o~~ts~t~. 
sentencing/guidelines workshop in 1979 This model accurately predicted approxi-
that a significant quantity' of inaccurate. mately 81 percent of the IN/OUT decision. 
data was uncovered when-the study got un- . As in other jurisdictions, the Maricopa 
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judioiary rejeoted the bifuroated model, 
preferring a grid that oombined the IN/OUT 
deoision with the appropriate sentenoe 
length {Kress I .1980) ~ 

The generio model grouped offenses by 
type, for example, violent orimes, proper­
ty orimes, and drug offenses. A separate 
"interclass" ranking system based on the 
maximum sentenoe for an offense was devel­
oped beoause the judges had not ranked 
offens~s within the generio oategories. 
The offense soore was again obtained by 
adding the rank of the most serious of­
fense at oonviotion to the number of orim­
ina1 events variable, and the seriousness 
modifier. The offender soore utilized 
seven faotors--legal status, prior juve­
nileoonviotiol"lS, prior juv.enile inoaroer­
ations (over 30 days), prior adult 
oonviotions, prior adult oonvictions for 
orimes against persons, prior adult incar~ 
oerations (over 30 days), and employment 
status. Ultimately, the generio model was 
ohosen for implementation because of its 
greater prediotive power--as high as 87 
peroe~t with some types of offenses 
(Kress, 19~0). 

Following the training sessions with the 
I'~3~arch!!taff~ 7jygges ·use.d, 1:he gUidelines 
for one month on an experimental" basis.~ 
Sentencing guidelines were then officially 
implemented in Maricopa County on March 1, 
1978, for a six month period. It has been 
estimated that the subsequent compliance;) 
rate was approximately 80 percent. ll As ,; 
Judge Goodfarb pointed out at the senten­
cing guidelines workshop, a 75 to 80 per­
cent rate of complianc(!i) is the highes,t 
that should be reasonably expected, for 

. there will .a1ways be the extreme or spe­
cial caaetowhich the guidelines cannot 
be applied. Sentericing~ guidelines' were 
never developed for use on a statewide 
basis because,'in 1978, legislation 
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calling for presumptive sentencing became 
effective. 

?resumptive sentencing. In October of 
1978, the Revised Arizona Criminal Code 
became effective in Arizona's court 
system. This new code was seen as both -', 
revolutionary and rEtactionary. This 
legislation established statewide presump­
tive sentences in Arizona and was an 
effort. by the legislature to deter crime 
through tough 1egislation. 12 

The new code clasSif4ed felonies into six 
cla1ses from the most, seriouB (Class 1) to 
thE'. least serious (Class 6). It also in­
c1!~ded three misdemeanor Ql;;!9SeS and a 
"petty offense" class. Eadil felony class 
sets forth a definite term which it is 
"presumed" should be imposed upon convio­
tion. A minimum and maximum sentence is 
also given for each class. Arizona's pre­
sumptive sentencing scheme is illustrated 
in Table 1. 

Deviations are determined by the classifi­
cation of the felony. Classes 2 and 3. may 
be decreased by 25 percent or increased by 
100 percent. Classes 4, S, and 6 may be 
decreased by up to 50 percent or increased 
by. 25 peroent .•.. The~~ are no deviations 
f6r'~a -Class."l felonY"'-first degree 
murder--which carrieS~a'25 year mandatory 
minimum. Offenders may also be classified 
as "non-dangerous" or "dangerous" of­
fenders. Dangerous offenders involve tpe 
use or .exhibition of a deadly weapon or" 
dangerous instrument or the intentional or 
knowing infliction of serious physical in­
jury. This must be pro,ved in court. Most 
offenders classified as dangerous must 
serve two-thirds of their terms prior to 
release of any sort. (I 

_~L"~ ~:. 

Only first time non-dangerouB offenders 
are eligible for probation. If they are 
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CLASS 

.1 tUiOOO 
2 7SO 
3 500 

cuss FRST 
MIN. P MI\X 

2 (5.25) 7 (14) 
3 (3.75) 5 (10) 
4 (2) 4 ( 5) 
5 (1) 2 ( 2.5) 
6 (3/4) 1~ ( 1.9) 

P = Pl'efuIptive Sentence 

TABLE 1 
lIRIZONA* 

CRIMINAL 0XlE SENl1H:ING Ol'rlOOS 
PErlY CFFENSE - $300 (Persons) - $1;000 (Enterprises) 

·MIS~ 
FINES (oorporations) FIRST oFFENSE SU~OFFmSES 

$20,000 6 m::nths 'l~i:s'ears 
iO,OOO .. nonths 6 m::nths 
1,000 30 days 4 m::nths 

Class 1 Felroy (tst Degree fotlmer) z Life Inpriaonrent (parole eligible at 25 years) or Death 

0l'UER FEl£NIES 

OFFENSES 

SIIXHl 'D1I1lO 
MIN 'P HI\X MIN P HI\X 

(7 )** 10.5 (21) (14)** 15.75 (25) 
(5 )** 7.5 (15) (10) ** 11.25 (20) 
(4 )* 6 (8) ( 8)** 10 (12) 
(2 )* 3 ( 4) ( 4)** 5 ( 6) 
(l~) 2\ ( 3) ( 3)** 3.75 ( 4%) 

DANGEROUS OFFENSES 
(with weapcn at' \oIhere serious (ilysical injury ocCurs) 

FIRSI' SEDH> 
MIN P HI\X MIN P HI\X MIN 

(7 )** 101.i (21) (14)** 15.75 (28) (21 )** 
(5 )** 7~ (15) (10)** 11.25 (20) (15 )** 
(4 ) * 6 ( 8) ( 8)** 10 U.2) (12 )** 
(2 )* ,3 ( 4) ( 4)** 5 ( 6) ( 6 )** 
(1~)* '2\ ( 3) ( 3)** 3.75 ( 4%) ( 4%) . 

'11lIRD 
P MAX 

28 (35) 
20 (25) 
14 (16) 

7 ( 8) 
S% ( 6) 

* Not eligible for suspension or oamutatioo of sentence, probation, pamc:n or parole or release 00 any other basis \I1til 1/2 t sentence inp>sed by the 
CXJUrt is served. Hay earn re1~ credits at rate of 1 day for each :2 days served. 

** Not eligible for suspennion or CX>iIIIlUtation of sentence, probation, pardon or parole or release 00 any other basis \I1til 2/3 t sentence i.nposed by the 
court is served. Hay eam re.1ease credits at rate of 1 day for each 3 days served.' 

C' 
tIJl'E: First-tiDe, ncndangerous offenmrs are eligible for probatioo and, if inpriooned, may be paroled at 1/2 the term inposed and may eam re­

lease credits at the rate of 1 ~y for each 2 days served. 

NDlTl<IW. SiiNl'fH::lHi OPl'I(H;z 
Fines for Felonies: I~ls, $lSO,OOO, '&1terprises, $1,000,000 
Probation I ~rviaed or \IlEU(lerviBed, plus. jail 9r restituti~ 
Restibltion l" 

Inss of LiCenses 

*Aeoeived fre. Ellis C. MacDu)all, state of Arizona, DeparblEnt of Cbrrections. 
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'ARKANSAS 

Indeterminate sentencing modifications 
Even though no major structural changes 
have occurred in sentencing in Arkansas in 
the last ten years, alterations in several 
areas including code revisions, habitual 
offender sentencing, and parole eligibil­
ity requirements have impacted on time 
served in Arkansas. sentencing in Arkan­
sas is based on an indeterminate model 
with felony offenses divided into five 
classes with statutory minimum and maxi­
mums provided. Act 620 of 1981 altered 
these minimum and maximum limits for each 
class of felony and established a new fel-

/ony class, Class Y, which includes such 
offenses as kidnapping and murder in the 
first degree. A comparison of sentence 
ranges before and after Act 620 is provi­
ded below: 

Felony sentences in Arkans~s 

Class Y 

Class A 

Class B 

Class C 

Class D 

. . 

Prior to 
March, 1981 

~ 

5-50 years 

3-20 yean 

2-10 years 

Less than 
5 years 

Act 620 
Changes Effective 
March, 1981 

10-40 years 

6-30 years 

5-20 years 

~-10 years 

Less than 
6 years 

It appears that the minimum sentence has 
been raised for all the felony classes, 
and that the maximum has been greatly 
lowered for Class A offenses only. 

A judge may impose a sentence of any time 
within the statutory ranges. Actual time 
served is determined \~y the Parole Board 

\~ 

Preceding page b\ank 

and good-time allocations. The court in 
most cases may also sentence toa non­
incarcerative term, though no probation 
term is to exceed five years. 

Parole. Significant changes have occurred 
quite regularly regarding parole eligibil­
ity requirements for Arkansas' felons. 
The baais for paroling inmates was estab­
lishedi! in 1968 with Act 50. This Act 
stated that no inmate sentenced to death 
could ever be paroled, and persons sen­
tenced to life had to serve a 15 year 
minimum term mimlsg-aod-time (which was 
not to exceed five years). For all other 
offenders, parole eligibility could be 
anytime, unless the court specified a min­
imum sentence. 

In order to provide more surety about the 
length of time served, laws specifying 
percentages of sentence to be served 
before release on parole became law with 
Act 1157, passed in 1975. This law 
started a trend in parole decision-making 
which was to continue for several years .in 
Arkansas. Act 1157 provided more strin­
gent punishment for those defendants 
sentenced to life sentanc8s--persons sen­
tenced to life imprisonment before Act 50 
(March 1, 1968) and after Act 1157 (1975) 
would be denied parole. 13 Act 1157 
established that, for all other felons, 
one-third of a sentence had to be served 
before an inmate could be considered for 
parole release. 

Additional legislation, passed in 1976, 
reflected the desire of the legislature to 
provide more stringent punishment for 
repeat offendt'irs and those offenders who 
use a deadly weapon in the conunission of 
an offense. 'Those persons who had previ­
ously serve~'; two or more times in the 
statepenitilntiary, and those persons who 
used a dea~:liy weapon in the commission of 

, ,.l 
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an offense would be required ~p serve one­
half of their sentence, minus good-time, 
before being eligible for parole. . 

Act 93 of 1977 further refined the estab­
lishment of parole eligibility require­
ments for habitual offenders. As stated 
in this Act: 

It is hereby found and determined by 
the General Assembly that the present 
system of parole eligibility does not 
adequately deter crime, especially 
the habitual offenders, and that such 
habitual offenders should have their 
parole eligibil:ity bear a direct re­
lationship to the number of times 
they have been incarcerated. (Arkan­
sas Annotated 43-2830, 1977). 

Specific classifications of Act 93 for 
habitual offenders are provided below: 

Ii 

Act 93 also stated that, if a person is on 
\\ 

probation or parole and commits a new 
felony, the new sentence must be made con­
secutive to the time left to serve for the 
old offense. 

FUrther legislative change for parole eli­
gibility requirements were specified in 
Act 620 of 1981 as follows: those persons 
who have one Pl'evious incarceration shall 
be eligible for parole after serving one­
half of their sentence rather than one­
third, and completing specific parole 
eligibility requirements based on prior 
incarcerat~ons for the newly created Class 
Y felony. 

~ time. Good time is allotted for 
most persons sentenced to prison in Arkan­
sas, even those persons who are not eligi­
ble for parole release. previous to 1976, 
good time was automatically determined 
based on the number of years to be served: 
the first five years of a sentence, or 

Arkansas Parole Eligibility Requirements 
of Act 93 (Effective April, 1977) 

Classification 

Class One-First offenders, or those with one or more felony 
convictions but never incarcerated 

Class TWo-Second Offenders, or those with two or more prior 
felony convictions and one prior incarceration (~91d be 
local, state, or federal, but must be for a felony) 

o ' 

Class Three-Those offenders with three or more prior felony 
, convictions and two prior incarcerations 

Class Four-Those offenders wl~h four or more felony convic­
y tions, and three or more prior incarceratio.ns 

30' Arkansas 
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Parole 
Eligibili ty 

One-third of 
sentence served 

One-half of 
sentence served 

Three-~ourths of 
sl.!lntence .served 

'No parole 

~ .. ",_"",. __ ,_~_~,,=::-:-:::::,:::-,,::;;,:::;::,:;;;~,~~~_""-"-'~""~=;:;:;'O:=~~~-';:O:' ':'7.\'.~_ 
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sentences of five years or less--eight 
days per month, after five years-~12 days 
per month. "Meritorious" good time of 
five days per month could also be earned. 
Legislation in 1976 changed the basis' of 
good-time allowances and the amount of 
time that could be earned. Inmates are (, 
now divided into one of three classes: 
Class One--ten days per month, Class Two-­
five days per month, and Class Three-~no 
good time allowed. Good time now is based 
solely on good behavior, work record, and 
behavior in prison. 0 

(\ 

Youthful offenders. Since Act 378 of 
1975, Arkansas provides special "sentencing 
for "Youthful Offenders". Those eligible 
for this classification must be under 26, 
convicted of less than a capital felony, 
and have no more than one previous felony 
conviction. The court may either suspend 
a sentence, place the defendant on proba-
tion, or assign the defendant to the al­
ternative service prog,t'am. Altel'native 
service, defined by the Act, includes any 
program that provides corrective guidance 
and rehabilitation and thus protects the 
public from anti-social tendencies. This 
includes anything from employment and edu­
cation to social welfare services or com­
muni ty service programs. Expungement ';)of 
the defendant's record occurs after suc-
cessful completion of the sentence. c; 

"Youthful Offenders" may be giveti an l 
incarcerative sentenoe also, and except 
for convictions of Class Y felonie2-,/may 
be immediately eligible for par.ole. 

~itual offenders. As outlined in the 
section under parole eligibility require­
ments, Arkans~13 began to provide harsher 
penalties for ~epeat offender~ with Act 93 
of 1977. Further legislation regarding 
the sentencing of habitual offenders was 
provided i~ Act 620 of 1981. with this 
Act, sentencing of habitual offenders is 

') ') 

determined separately for each, offense 
class, with a minimum-maximum sentence 
range provided as shown below: 

Arkansas Act 620-Habitual Offenders 

Habitual offender Non-habitual 
Class sentence ranges sentence ranges 

Class Y 20-60 years 10-40 years 

ClasB A 12-50 years 6-30 y~ars 
I) 

Class B 10-30 years 5-20 years 

Class C 8-20 years 4-10 years 

Class D 6-12 years Less than 6 .years 

A habitual offender is defined as someone 
convicted of a felony who has had more 
than two prior felony convictions or who 
has been found guilty of more than two 
felony offenses. A habitual offender is 
also not eligible for a probation sen­
tence. The parole eligibility require­
ments for these offenders still hold. 
Though the sentence ranges are'consider­
ably harsher for the habitual offender, 
the court still maintains a great deal of 
discretion in determining sentence length. 
It is still too early to determine if 
judges are giving the longer sentences for 
repeat felons. 

. Firearms. Because legislators felt that 
the previous laws were too lenient on 
offenders who committed offenses while 
armed with a deadly weapon, Act 1157 of 
1975 required that anyone convicted of a 
crime involving the use of a deadly weapon 
must serve one half of their sentence 
before parole release consideration. How­
ever, even after this was law, political 
pressure calling for even harsher tr~at­
ment of armed offenders continued. In 
1981, legislation was passed (Act 583) 
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requiring a mandatory-minimum sentence of 
ten years, without parole (but minus good 
time) for persons convicted of a felony 
involving the use of a deadly weapon. 

Suspended sentences. Before statutes 
authorizing suspension of sentences were 
enacted in 1976, judges often allowed a 
defendant to enter a plea of guilty and 
would postpone entering the sentence. If 
the defendant later violated the law, the 
court could render the original judgment, 
even if the violation was many years 
later. Laws in 1976 repealed these ear- I 

lier provis.ions by allowing the court to 
suspend a sentence, but only for a speci­
fied amount of time, or, the court could 
place the defendant on probation. The 
court could not do both as was allowed 
before. Legislation passed in 1981 fur­
ther amended these provisions by allowing 
suspended sentences only for jail terms. 

Imeact of sentencing legislation 

Though we know of no studies looking at 
the specific impact of recent legislative 
ch~nges on Arkansas' prison population, 
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Arkansas has experienced an increase in 
the number of persons being incarcerated 
each year. P'rom 1980 to 1981, Arkansas 
had" an increase of 12.2 percent (Gardner, 
1982). With a new men's facility in 1974, 
two new work release centers in 1975, a 
new women's ultit in 1976, a community cor­
rections center in 1980, and two new units 
in 1981, Arkansas has maintained ~uffi­
cient capacity to handle the increase in 
the prison popqlation. A new maximum 
security unit will be completed in 1983, 
and another is scheduled to be completed 
in 1986. However, if the incarceration 
rate continues to increase as it has in 
the past few years, and if Act 620 results 
in longer prison santences, especially 
because of the habitual offender changes, 
Arkansas may not be immune from the over­
crowding problems that are plaguing most 
other states. The Arkansias Departm~mt of 
Corrections is continuing to work on pro­
grams providing alternatives to incarcera­
tion and on ways to reduce the cost of 
operation of the Department (Survey 
Response, Arkansas Department of Correc­
tions) • 
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CALIFORNIA 

Sentencing reform and its historic 
context 

California's indeterm~nate sentencing 
structure dated back to 1917, when laws 
were enacted that placed broad discretion 
into the hands of the parole board, the 
Adult Authority, and the Women's Board of 
Terms and Parole. California had one of 
the most extreme forms of the indetermi­
na'te system. The courts would 'decide 
whether to imprison for wide ranges of 
prison terms, in some offenses ranging 
from six months to life. The parole 
boards determined when a person was reha­
bilitated and could safely be let out into 
the streets again. ThiS system generated· 
numerous-problems and criticism, and Cali­
fornia, in the early 70's, readily joined 
a number of other states actively seeking 
an alternative to the indeterminate sen-
tencing system. ' 

California's Determinate Sentencing Bill 
(SB 42) began as a small study by state 
Senator John Nejedly in 1974, ~!'ld was the 
product of compromises between the Prison­
er's Union, the American Civil Liberties 
Union, the District Attorney's Associa­
tion, the Governor's Office, and to a 
lesser degree California's judges, law 
enforcement groups, and the Correction's 
bure~ucracy (Messinger and Johnson,~1978). 
California's new law stated explictely 
that: 

The sole purpose of sentencing is 
punishment and the goals of the sen­
tencing system should be the elimina­
tion of ~entencing disparity and the 
promotion of sentence uniformity 
(Penal code of California, Sec. 1170 
(a) (1». 

--"""""',.,-~--.. -

California's original determinate senten­
cing law is often cit~J as the purest 
determinate sentencing scheme adopted. 
The Bill follows closely the blueprint of 
determinacy prescr.ibed by the American 
Friends Service Committee, Alan Dersho­
witz, David Fogel, and Andrew von Hirsch. 

Substance of Senate Bill 42. senate Bill 
42 was passed by the-carifOrnia legisla­
ture in 1976, and became effective July 1, 
1977, after some major revisions (dis­
cussed below). The'new law code combined 
several discrete ingredients to determine 
length of incarceration in a way that 
severely 'curtailed judicial discretion. 
The court cpuld still decide whether to 
incarcerate a person or to grant proba~ 
tion, 14 but the legislature set narrow 
ranges of prison terms with increments for 
mitigating and aggravating factors~ Both 
the Adult Authority and the Women's board 
of Terms and Parole were eliminated and 
replaced by the Community Release Board. 
The court was required to make public 
statements regarding its reasons for sen­
tencing. The Bill was also made retroac­
tive. 

Since the parole board functions were 
greatly altered by SB 42, the Adult Au­
thority and Women's Board of Terms and 
Paroles were replaced by the Community 
Release Board, whose functions included: 
1) parole for lifers, 2) revocation of 
parole, 3) review of sentences for dis­
parity, 4) application of the retroactive 
aspects of the ~aw, 5) review of lengths 
and c,onditions of parole, and 6) denial of 
good-time. Sentences could be revised 
within 120 days of commitment by either 
the trial qourt or the Community Release 
Board. Th~ Community Release Board was 
required to. ,review all sentences within, 
the fir.st tear and recommend re-sentencing 

California 33 



~-~-------------------------------------

if the sentence was thought to be dispar­
ate. Also, those sentenced under the new 
Act were to be supervised for one year 
after release with re-imprisonment for up 
to six months for revocation. 

It was the intention of the Bill's authors 
to change the sentencing process without 
drastically changing actual time served by 
the total population involved. The new 
sentencing structure consisted of four 
categories of offenses 15 with three p,O~­
sible incarceration terms specified as 
shown below: 

According to the 1977 law, the middle term 
had to be imposed by the court unless ag­
gravating or mitigating factors were pre­
sented and proved during public sentencing 
hearings. Attorneys could offer arguments 
and testimony during these hearings. If 
the upper and lower term was to be given, 
the judge was required to state reasons 
for the decision. The kinds of circum­
stances that would justify aggravating or 
mitigating decisions were not identified 

by the Bill. Enhancements from one to 
three years for aggravating factors could 
also be added to the base term. 

These enhancement provisions were designed 
especially for the more complex cases. 
There were two different types of 
enhancements--specific and general. Spe­
cific enhancements included those factors 
related to the offense such as weapon use 
or great bodily harm. General enhance­
ments pertained to prior record (one year 
for. each prior offense incarceration for 
non-violent felonies and three years for 
each prior violent felony incarceration if 
the instant offense is violent),16 mul­
tiple counts (sentence may be enhanced by 
one-fourth of base term for each addition­
al convicted offense), and those offenses 
causing great loss of property. With the 
enhancement provision, the scope of judi­
cial discretion allowed under the 1977 law 
increased greatly. Although enhancements 
had to be pled or proved and the adjusted 
sentence no~mally imposed by the court, a 
judge might choose to strike the addition-

Sentence Terms 

Offense CategorY* Lower Term Middle Term 

a 5 yrs. 6 yrs. 

b 3 4 

c 2 3 

d 16 mons. 2 

*a) murder second degree, rape with force of violence 
b) robbery first degree, burglary, rape 
c) robbery second degree, arson, assault with deadly weapon 
d) burglary second degree,- forgery, auto theft. 

(Offenses are not inclusive.) 

34 California 
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al time to be added (that is, strike the 
punishment, not the finding). The judge 
was required to state and enter into the 
record, however, the mitigating circum-

. stances to justify this action. The deci­
sion to use a factor either to impose 
the upper term sentence or to add time 
under the enhancement provisions was also 
seen as a critical decision. Enhancements 
had ,to be proved and pleaded, thus they 
could also become another factor in plea 
negotiations. 

I:. 
Some limitations on enhah~ements were 
written into the Bill, such as: 1) the 
same factor used to give the upper term 
could not be used again as an enhancement, 
2) there was a five year limit for con­
secutive enhancements for nonviolent 
offenses, 3) enhancements could not exceed 
double the base term except for violent 
crimes, and 4) in some instances, only the 
enhancement with the largest sentence in­
crement could be added. 

Senate Bill 42 also contained provlslons 
for good time that would reduce a prison 
term by one-third. Good time became auto­
matic unless taken away for prison miscon­
duct, and was calculated on a yearly 
basis. Good time not lost during the year 
became vested and could not be lost 
later. 

Retroactive provisions. One of the 
majorcqmplications of ealifornia!s deter= 
minate sentencing legislation was that it 
was made retroactive to those sentenced to 
prison before passage of the Bill. Criti­
cism of this retroactive provision came 
from various sources, including law 
enforcement officials, political figures, 
and the public who feared a flood of vio-

lent offenders would be released (Cassou 
and Taugherr, 1978). Also, inmates feared 
their time in prison would be lengthened. 
A complicated set of rules and formulas 
was used, administered by the Community 
Release Board, to recalculate sentences 
for all persons incarcerated under the 
indeterminate law. Inmates were to be 
released at the earliest release date. 
Because of the fear that violent offenders 
would be released, provisions were provi­
ded for hearings to extend terms for par­
ticularly violent offenders. 17 The 
Community Release Board followed the 
behavior of those released for several 
months, and determined that arrest and 
recommitment rates were no greater for 
this group than from that of other paroled 
prisoners. 

Changes to the bill. Much of the 
detailed work on SB 42 was done in a few 
months before its passage. Because of the 
push to get the bill through the legisla­
ture quickly, a thorough review of the 
Bill by judges, attorneys, and other'in­
terested parties was precluded. Thus, a 
variety of problems and inconsistencies 
immediately surfaced. Three major amend­
ments were adopted--AB 476 (1977), SB 709 
(1978), and SB 1057 (1978)--making sub­
stantial changes in the legislation and 
provisions therein. The major focus of 
modifications included increasing middle 
and upper terms (see below) for violent 
felonies and increasing supervision a"rtet 
release from prison from one to up to 
three years, with revocation time in­
creased to up to one year. In general, 
subsequent modifications to the law have 
been in the direction of increas~d prison 

'-J terms and in the mandating of prison sen~ 
tences in various types of offenses. 
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'" SB 709 Term Changes 
..:.;; 

,Offense Category* m!.ll !!E! SB 1Q!~ 

Murder second degree (a) 5,6,7 5l 7,11** 

Rape (b) 3,4,5 3,6,8 

Robbery second degre~ (0) 2,3,4 2,3,5 

Burglary second degree (~) 16 mos,2,3 2,3,4 

it Offenses within categories received different sentence terms. 
** Numbers show lower, middle, and upper terms respectively in years. 

Impact 

The most obvious outcome of the new deter­
minate sentencing legislation has been an 
increase in the prison populations18 
creating a serious threat of overcrowding 
(Cassou and Taug~er, 1978). Whether this 
is a direct result of tne new legislation 
or part of a continuing trend is ~:;ot' 
clear.·. (Casper etal., 1981, argue that 
the increase in California's prison popu­
lation was already a trend that began con­
siderably before the implementation of the 
new law.) The increase is complicated in 
that the median length of prison terms has 
dropped slightly, while the number of per­
sons being incarcerated has increased 
slightly (Lipson and Peterson, 1980, 
Cassou and Taugher, 1978). 'The'first 
evaluation literature indicated that there 
was a greater number of shorter prison 
terms being given, possibly because judges 
were provided with realistic intermediate 
sentences rather than a choice between a 
long indeterminate term and time in the 
county jail. The determinate sentencing 
legislation may have extended the trend of 
increased use of incarceration and sta­
bilized it at a higher level than would 
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otherwise have happened. One reason may 
be related to the requirement that judges 
provide reasons for d&Cfsions. This makes 
it easier for the med~a»and the public to 
monitor judicial decisions and may have 
increased the perceived political risk 
involved in what may be seen as lenient 
sentencing. 

Though Lipson and Peterson' (1980) showed 
that there was an increase in the number 
of persons being sent to prison under 
determinate sentencing, comparison of 
lengths of terms, is more dif"ficult ,to do 
and interpret. The release practices of 
the Adult Authority and the Women's Board 
of Terms and Parole varied from year to 
year, and the good-time provisions which 
were initiated by the determinate senten­
cing.law in California make it., difficult 
to do exact calculations. From data pro­
vided by the Department of Corrections, 
(see below), it seems that imposed pri'son" 
terms are longer under determinate sen­
tencing but actual time served will be 
less when good ,time is taken into consid­
eration (providing inmate behavior'd~es 
not cause significant loss of good~time). 
However, since under the determinate sen- ' 
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tencing bill there is a larger proportion 
of felons committing the less serious 
felonies sentenced to prison for shorter 
prison terms, the greater numbers will 
tend to bring down the average. Comparing 
medians is problematic because it also re­
flectsthe increase in extreme terms. 
(These data do not reflect SB 709 which 
increased length of sentences for certain 
offenses.) 

preliminary studies (Lipson and peterson, 
1980) showed that the power of the prose­
cutor increased under determinate senten­
cing in California because there was more 
surety that the agreed upon sentence would 
be carried out. In addition, the prosecu-

~.------

tor could decide whether to pursue and 
charge enhancements. Data from the Judi­
cial Council (1980) showed that prosecu­
tors were more likely to file charges 
dealing with weapon use and victim injury 
than with prior record. In 60 percent of 
all robberies during a period of July 1, 
1977, to September 30, 1978, prosecutors 
pled and proved weapon use. Enhancements 
for prior record were used less often. 
For the. same period and across all crimes, 
prior prison terms were pled and proved in 
8 percent of the cases, while time was 
added to the sentence in only 6 percent of 
the cases. This is in spite of the fact 
that 30 to 40 percent of California's in­
mates had pr ior pr ison terms., 

comparison of Median sentence Length Aoross all Felony Offenses 
for Males Under Indeterminate and Determinate sentenoing in California 

\) 

.. 

Year Jedian Prison Term Actual Term. 

1972 32 mos. 

1973 30 mos. 

1974 35 "lOa. 

1975 39 mos. 

1976 34 mos. 

Determinate 
sentencing 
Effeotive: 

1/1977- 6/1977 30 mos. 

7/1977 - 6/1978 36 mos. 21-33 mos.** 

7/1978 - 6/1979 36 mos. 21-33 mos.** 

*Th~ actual term reflects g~9d-time credit. 
**It is thought that most inm~tes will receive most of their good-time 

oredit, so tha~ the median will be closer to the low end of the range. 

') 
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However, more recent work has questioned 
the strength of the suggested relation­
ships between the law and its purported 
effects. Neither Casper et al., (1981) 
nor Sparks (forthcoming) indicated a clear 
relationship between increased prison com­
mitments, increased power of the district 
attorney, or alteration in plea bargaining 
practices. utz (1981), comparing data 
from two different California counties 
before and after the passage of the bill, 
found that the usual practices and proce­
dures followed in each influenced the man­
ner in which the changes introduced by the 
bill were implemented. In Alameda county 
where bargaining was always high, it con­
tinued to be high as the new law was used 
instrumentally. In Sacramento county 
where bargaining was always tacit and not 
openly negotiated, the new law "may have 
increased the number of trials. AS Casper 
et al., (1981) suggested, the best way to 
measure the effect of the law was to un­
derstand how the local legal culture and 
court room workgroup worked before the 
law. 

other concerns over the law have surfaced. 
California's determinate sentencing bill 
is often criticized as being too complex. 
Its complexity makes it difficult for gen­
eral practitioners to use and understand, 
and may lead to miscalculated sentences. 
The new law focuses on calculations rather 
than individuals, and the rigidity of the 
law often allows identical treatment of 
the extraordinary crime with the average 
one. Also, emphasis is plac~d on cal~u­
lations, rather than on reasons for sen­
tencing in a particular category. The co 

bill also does not allow enough leeway to 
handle the emotionally disturbed or men­
tally retarded offenders. 

One of the most " crucial criticisms of 
legislatively determined sentencing, such 
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as California's, is that because of the 
elimination of parole boards, there is no 
flexibili~y provided for dealing with 
overcrowding in the prisons. There is a 
tendency to increase penalties in response 
to public and political pressures without 
considering the costs and consequences 
(Lipson and peterson, 1980), both in mone-
tary and human terms. The first year of 
determinate sentencing in California saw 
an increase of 12 percent in the felon 
population in prison (California Depart­
ment of Corrections, 1979). It appears 
that legislatures must realistically cope 
with rising prason populations that are a 
direct result of their sentencing legisla­
tion. CasPer et al., eloquently note: 

••• the coalition that came together 
to support the determinate sentencing 
legisl~~ion is well on the way to 
dissolution, if it has not been pro­
nounced dead already. Due process 
liberals who supported the bill with 
reservations have found one of their 
fears bourne out: Once legislators 
get into the business of setting pri­
son terms there is little to stop 
them from raising them substantially. 
Terms have been raised several times 
already, and many new probation dis­
qualifiers have been introduced since 
the 1976 passage of the law ••• The 
"informal effects" of the determinate 
sentencing law--sending marginal 
offenders to prison for short terms-­
may prove less effective as the terms 
9_~t longer ••• even law enforoement 
interest may come to identifYjthe 
problem as being the determinate sen­
tence law itself ••• Reintroduction of 
some form of indeterminate sentencing 
and a parole board may thus appear as 
a solution to the problems seen by 
both camps (Casper et al.,198l). 
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perhaps a longitudinal analysis of changes 
in the California Penal Code, beginning 
where Berk et al., (1977) left off, would 
further illuminate the conflicting sources 
of revisions to California's criminal 
law. 

) < 
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COLORADO 

Sentencing reform and its context 

For decades before the mid-seventies Colo­
rado had a sentencing structure patterned 

\\ 
after the Model Penal Code. Offenders 
were classed by relative seriousness and 
ranked on the basis of minimum and maximum 
sentences. In May 1976, House Bill 1111, 
providing for mandatory sentences for vio­
lent and habitual offenders, became state 
law. c It prescribed a mandatory sentence 
for any person twice convicted of a felony 
in a five-year period. Violent offenders, 
as defined by statute, had to be given at 
least the minimum term of incarceration, 
and were not elgible for an indeterminate 
sentence under the new law. The act also 
modified the habitual offender statute to 
mandate a twenty-five to fifty year term 
of incarceration for any offender convic­
ted of a felony that carried a maximum 
penalty in excess of five years, and who 
also had been twice convicted of a felony 
within a ten-year period. 

Sentencing guidelines. In additon to 
this legislation, concern about sentencing 
took other forms. sentencing guidelines 
were implemented on a voluntary basis in 
Denver County District Court in November 
of 1976. This was the result of a feas­
ibility study conducted by the Criminal 
Justice Research Center in Albany, New 
York. 

Begun in 1974 by a team of researchers 
headed by Jack M. Kress and professor 
Leslie T. Wilkins, this feasibility study 
evolved from an earlier research effort 
Which 'successfully developed operating 
guidelines for the United States Board of 
parole (now known as the ParoletCommis­
sion). Thecoriginal guideline researchers 
~el,t that the cbasic concept. of guidelines 

Preceding page blank 

could be effectively utilized in other 
. decision-making areas·of the· criminal 

justice system, particularly in senten­
cing. with this in mind~ the directors of 
the Albany study approached trial judges 
in several jurisdictions, including Denver 
County, with the idea of adapting parole 
guidelines methodology to the design of 
sentencing guidelines. Their intent was 
to describe existing sentence decision­
making practices through empirical 
research, and to construct the guidelines 
llroundtho,se f(lctors which statistically 
accounted for the greatest variation in 
the sentencing decision. The researchers 
envisioned that this process would "make 
explicit the underlying sentencing policy 
of a given court system" (Wilkins et al., 
197B). 

From their pilot study, the researchers 
constructed three slightly different sen­
tencing models which were eventuayiy syn­
thesized to form a demonstration model. 
The Denver Demonstration Model consisted 
of a matrix system with oneogrid for each 
of the six felony and three misdemeanor 
categories in the Colorado criminal code. 
Each grid classified the offender on the 
basis of an offense score (Y axis) and an 
offender score (X ~xis). The offense 
score consisted of the ranked seriousness 
of the offense at conviction modified by a 
value for the degree of h~rm or loss to 
any victim that was",inv61ved. The reason 
for use of this "harm/lo~a modifier" was 
so that charging and plea bargaining prac­
tices did not diminish the actual gravity 
of the offense. The offender score inclu­
ded information on: previous incarcera­
tions, probation or parole revocations, 
legal status at time of offense, prior 
adult record, and employment back-ground. 
A "social stability" factor, whether the 
offender was employed or attending school, 
was also included in the offender score. 
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The guideline sentence was selected by 
locating the cell where the offense (Y 
axis) and offender (X axis) scores inter­
sected. Each cell indicated a sentence of 
probation, incarceration, or a possible 
alternative sentence when appropriate. If 
incarceration was indicated, the statutory 
ranges were specified. 

In testing the Denver Demonstration Model, 
the researchers utilized a simple random 
sample of 221 cases. In predicting the 
IN/OUT decision, this model achieved a 90 
percent rate of accuracy. That is, the 
J;esearchers stated that the guideline sen­
tence matched the judge's decision to 
incarcerate or not to imprison the offen­
der in 90 percent of the cases. If a 
judge's sentence varied from the guideline 
sentence range by more than a year, it was 
considered to have fallen outside of the 
guidelines. This was the case in an addi­
tional five percent of the sample. Thus, 
the researchers reported, "85 percent of 
the sentences in the construction sample 
gathered in Denver from November, 1975, to 
mid-January, '1976, fell within the guide­
line both as to whether or not the offen­
der was incarcerated and also, if the 
sentence was to a period of incarceration, 
as to length of incarceration" (Kress, 
1980) • In a subsequent validation' sample :' 
of 137 cases during March and April of 
1976, 80 percent of the cases fell com­
pletely within the guidelines (Wilkins et 
al.,1978). 

The original guideline researchers posited 
that, regardless of the problems of di­
vining .and defining an explicit policy 
where no such theoretical policy existed, 
research .of this type should at least 
point to the various normative tendencies 
of individual judges, and thus provide an 
empirical basis for formulating the guide­
lines. They argue that the real value of 
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a system of guidelines is in its embodi­
ment of prevailing sentencing norms in a 
framework of specific sentencing criteria 
(Wilkins et al., 1978). The degree to 
which the empirical data reflected actual 
practices was thus assumed to be central 
to the development of effective guide­
lines. If guidelines were not an accurate 
reflection of legally relevant factors, 
the researchers believed they would not be 
cOnstrued as a useful tool by the judges 
and legislators who ultimately must accept 
or reject them. 

Guideline evaluation and criticism. AS 
a measure of how well the Denver guide­
lines reflected actual sentencing norms, 
an evaluation of judicial behavior follow­
ing implementation of the guidelines was 
conducted and the results presented to the 
Academy of Criminal Justice Science in 
March of 1979. For an eleven-month per­
iod, a team of researchers different from 
the team that developed the guidelines 
examined certain offender and offense 
characteristics, and the extent to which 
these contributed to deviation from the 
guideline sentences. Looking"at a deci­
sion whether to incarcerate an offender or 
not (IN/OUT), they found actual sentences 
imposed agreed with those prescribed by 
the gl.?:idelines in 80 percent of the caseD. 
AS to length of sentence, some uniform 
deviation as a function of type of crime 
was noted. Overall, for example, among 
drug offense sentences there were propor­
tionately more lenient deviations than 
severe deviations while the reverse was 
found to be true with fraud and forgery 
cases. Turning to specific guideline 
factors, the study found that prior crim­
inal history variables were apparently far 
more central to the judges' decisions than 
would be indicated by their assigned 
weights (scores) in the guidelines (Rioh, 
1979). This analysis raised some serious 
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questions regarding the validity and reli­
ability of the original research methodol­
ogy. Some of the criticism raised by the 
evaluators included faults in the deci­
sions regarding what variables the origi­
nal researchers collected and the size of 
their research sample. 

Although the effect of race on sentencing 
has ,always been considered an important 
area of criminal justice research (Sellin, 
1928, Bullock, 1961, Farrell and Swigert, 
1978), the data collection technique util­
ized in the Denver guidelines effectively 
eliminated this as a variab~~. Because 
the benver pre-sentence investigation 
reports do not adequately distinguish 
offenders of hispanic origin, Mexican­
Americans are often classified as "Cauca­
sian" rather than "Hispanic". By failing 
to mal~e this important distinction in 
their data collection effort, the original 
researchers diminished any significant 
race finding that might have become appar­
ent had thOSE! wi th Spanish surnames been 
coded as such (Rich et al.(~1980). 

,. 
Further, and of paramount concern to ~he 
evaluators, the original guid~line sa~)ple 
size was questionable. The e~aluator.s 
correctly noted that the utility of multi­
variate analysis is dependent in large 
part on a sample of sufficient size to 
obtain accurate parameter estim~tes. The 
Denver study originally selected a simple 
random construction sample of 200 cases as 
they we~e processed through the court sys­
tem. Because the statutory class of the 
offense at conviction was not discernable 
in 80 sentencing decisions, however, the 
sample was reduced to 120 cases (Wilkins, 
1978). In order to reduce the standard 
error of the parameter estimates, there 
should be, as a general rule, at least 30 
cases for each independent (predictor) 
variable. with as many as fourteen pre-

dictor variables in some of the original 
analyses, 120 cases was seen to be a 
woefully inadequate sample (Rich et al., 
1980). It has further been suggested that 
the entire Denver regression analysis was 
based on, at best, as few as 50 cases 
(Rich et al., 1980). This resulted from 
the necessary deletion of cases with 
missing information from the sample, a 
common methodological technique used for 
dealing with missing observations. This 
finding regarding sample size undermined 
the original researchers' claims to an 
empirical basis for the Denver guidelines 
and other guidelines developed by the 
Albany group. 

Determinate sentencing 

Although use of the guidelines by the 
judges has been voluntary, the compliance 
rate of Denver judges by all estimates was 
in excess of 74 percent (Wilkins et al., 
1978, Rich et al., 1980). Use of the 
guidelines in Colorado ended, however, 
when the state legislature intervened and 
enacted a state-wide system of presumptive 
sentencing ranges. This action was due 
primarily to widespread dissatisfaction 
with existing sentencing throughout the 
state. The Denver guidelines were geared 
to sentence ranges that were different 
from those enacted under presumptive sen­
tencing and made use of the guidelines 
untenable. The presumptive sentencing 

,statute, which became effective July 1, 
1979, effectively ended the guideline ex­
periment in Colorado when it defined a 
narrow presumptive range for each statu­
tory class of crime. These senten~e 
ranges may be halved for mitigating cir­
cumstances, or as much as doubled when 

. aggravating factors are present. Auto­
matic review is provided for any sentence 
that falls outside of statutory ranges. 
In general, the determinate sentencing 
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legislation adopted in Colorado has in­
creased penalties. 

Now Colorado felonies are statutorily 
divided into five classes, distinguished 
by presumptive ranges, and including a 
prescribed parole term, as shown below: 

Colorado Presumptives Ranges 
By Felony Class20 

Class II 
Class III 
Class UII 
Class IV: 
Class V: 

Life imprisonment or death 
8 to 12 years, one year of parole 
4 to 8 years, one year of parole 
2 to 4 years, one year of parole 
1 to 2 years, one year of parole 

In the case of Class I felonies, a separ­
ate sentencing hearing is required to 
d\!!termine the existence of aggravating 
arld/or mitigating circumstances. The 
judge sets a definite term of years based 
on the presumptive range, and this term 
must be served in full minus good time. 
At the time of sentence impos_ition,~-n~-

~ ,;;--=--~L 

a~I,U tional year of parole is addea~'N~' tI 
p~ovision is made for an early release ' 
date. 

Whenever a judge modifies a sentence from 
that p~escribed by statute, he must state 
the unusual and extenuating circumstances 
that justify a deviation from the presump­
tive range. In cases in wh~ch the death 
penalty is imposed, the court must state 
in writing its findings of aggravating 
circumstances beyond a reasonable doubt. 
The death penalty is automatically re­
viewed by the State Supreme Court. In 
addition, when the sentence imposed is 
outside of the presumptive range, the 
Court of Appeals automa~ica1ly reviews the 
sentence. 

As mentioned above, the court sets a fixed 
term of years which must ~, served in full 
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minus good time.)The division of Adult 
Services provides a one year parole super­
vision term for Class II, ,III, IV, or V 
felonies. Conditions of parole are estab­
lished by the State Boatd of Parole prior 
to the offender's release from incarcera­
tion. If parole is revoked, the offender 
may be reincarcerated for up to six 
months. Reincarceration and parole super­
vision are never more than one year. 
Fifteen days per month good time sentence 
reductions are earned by an offender for 
abiding by institution&l rules, diligence 
in work, etc. An additional fifteen days 
per six months may be deducted for "out­
standing" perfor~ance in work or study, 
etc. ..' 

Special circumstances. Existing law 
requires that the minimum sentence within 
the presumptive range be imposed for the 
use of a "deadly weapon" in the commission 
of certain. crimes. This term is non­
Suspendable. Any p~rson with two prior 
felony convictions in the past ten years, 
who is convicted of a third felony which 
has a maximum penalty of five years, is 
punished by imprisonment for 25 to 30 
years. Further, persons with three prior 
felony convictions are, on conviction of a 
fourth, sentenced to imprisonment! for 
life. If convicted of a crime of vio­
lence, the person must be imprisoned for 
the minimlw term within the presumptive 
range provided statutorily for such 
offense. 

Proposed re,visions to the COlorado 
criminal ~~ --

Subsequent tio the 1979 enactment of the 
Colorado presumptive sentencing law, the 
state's exed~tive, legislative, and~judi­
cial leaders;hip determined that a st;'udy 
should be cOlrtducted to moni tor the imple­
mentation of; the laws and determine the 
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classification appropriateness of felo­
nies. The Advisory Commission on Crime 
Classification and Sentencing, which over­
saw the study, issued a report in 1981 
detailing their recommended changes to the 
1979 law. . The following statements of 
policy reflected the Commission's philo­
sophical support of specific recommenda­
tions for change in the 1979 law: 

STATE OF COLORADO 
preliminary Report of the Advisory 
Commi~ion 011 Crime Classification 

And Sentencing: proposed Revision of the 
Colorado Criminal Code2l 

• That the proper classific~ation of 
felony offenses is critic!al to the 
achievement of the legisl,ative pur­
pose in enacting th~ presumptive sen­
tencing law. 

• That the current classification 
scheme is inappropriate to the pre­
sumptive sentencing law because it 
does not adequately distinguish the 
separate natures of felony offenses. 

• That the reclassification of felonies 
within a greater number of classes 
provides for more precision and less 
disparity in sentencing. 

• That the current presumptive sentence 
ranges provide penalties inappropri­
ately low for some of the more seri­
ous offenses, and inappropriately 

high for nominal felonious conduct. 

• That statutory judicial guidelines 
should be promulgated to ensure tile 
proper use of aggravated and miti­
gated punishments in extraordinary 
cases. 

• That criminal conduct should be pro­
scribed in general terms, wherever 
possible, ~~ avoid the n~ed for and 
the creation of special ~.egislation 
based upon the status of the 'dctim 
or the status of the offender. 

• That duplicative, archaic, or out­
moded cdminal statutes should be re­
pealed in favor of a more streamlined 
criminal code. 

The context of the Commission's prelimi­
nary r~port was. quite detaUed and pro­
vided specific recommendaUons as to 
felony reclassifications (based on a 
Delphi Survey), extensive review of the 
implementation problems in the presumptive 
sentencing l.aw, and discussions of the 
potential impact of implementation of the 
Commission's proposals. The Commission's 
report was thorough and somewhat centro­
versial politically. At the time of this 
writing (February, 1983) none of the pro­
posed changes to the 1979 law have gone 
into effect, although sections of the rec­
ommended revisions are included in two 
drafts oE legislation currently pending in 
the Colorado legislature. 
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CONNECTICUT 

The ~ towards sentencing reform 

However, the preliminary researoh sample 
from which these recommendations were made 
consisted of only 650 oases. It was ex­
pected that these efforts would eventually 

The primary impetus for changes in Con- be validated by a larger sample, but the 
necticut's indeterminate sentencing system validation redearch was not done. The 
has come from the legislature. Efforts guidelines legislation met strong opposi-
which led to the adoption of determinate tion from many quarters and was subse-
sentencing in 1981 began as early as 1974 quently defeated in the legislature. 
when the legislature established the Com- Criti~s of the legislation ranged from 
mission on parole Evaluation Teohniques defense attorneys who wanted a wider range 
and Rehabilitation. This was in response of sentences with whioh to bargain to 
to wide criticism of the "hidden" sentenc- those who felt the commission had inade-
1n9 done by the parole release decision- quately assessed the impaot of guidelines 
mah:ing process. This Commission, using on the operations of the state's tlttor-
information from a study done by Professor ney.22 The methodology used in construc-
C;;eorge Ii'. C'O'l<e of .the rJ~,~~erlQ~~~~.£,Con- ting the guidelines was also or~, ticized as 

I~~c~icut, reQammended that Connecticut's being de~icient. 
i..nde~--2~be replaced with" 
c1~eterminate sentencin~;·i-slature lfith~·"19.7.9.J~.g~fJlative session, two com-
then created the Commissicn to Study peting sentencing reform bills were sub-
Alternative Methods of Sentencing. ... ····· .. · ..... _ ..... .mitted to the legislature. The first was 

a ·resur·re-Q'-t-ic~-_<l.(.!I~se Bill 5987 proposed 
The Commission to study Alternative by the Commission to Scudy Alternative 
M,ethods of Sentencing did research on Methods of Sentencing already described. 
sentencing practices in Connecticut with The second reform measure was a oompromise 
the assistance of the Honorable Stanley bill put together by former Commission 
Goodfarb of the Maricopa County Arizona members and others. This bill call.ed for 
Superior Court7 Jack Kress of the School a sentencing , commission tha~ would draft 
of Criminal Justice at SUNY AlbanY7 and yet another sentencing guidelines grid. 
Jack Packel, Director of the Appellate It also proposed inoreased appellate re-
Division of the Philadelphia Defender view of sentencing. The legislature did 
Association. Based on the results o§,·~!.t;s . n~t endorse either bill but instead estab-
research, the Commission became iny"Ql~~~4J.~i~~.it~~~\loing J;:ommission by 
in drafting House Bill 5987, submitted to Special Act~"79-96~ ~~.""-" .. ,...--,. 

I 

I~ the legislature in 1978. House Bill 5987 
oalled for a sentenoing guidelines system 
based on current offense information and 
prior record factors. presumptive senten­

The new s~ntencing Commission began in \ 
mid-August, 1979, and proceeded to evalu- '[' 

oes were recommended whioh could be 
inoreased or decreased by 15 percent for 
aggravating or mitigating factors. Judges .. 
oould go outside the recommended ranges if 
oompelling oircumstances were present, but 
reasons for doing so had to be put in 
writing. 

Preceding page blank 

ate felony sentencing In-~tu~~~t~~~~ 
an eye towards the potential for aubae- ----.; .. -,.." .. "".,,~-.~'''. 
quent sentencing reform. The Commission 
studied sentencing reform in other sta~es, 
reviewed previous reform in Connectiout:', 
and examined available data on Conneoti~ 
cut's ourrent sentenoing practioes. 

Conneotiout 
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One of the major tasks of the Sentencing 
Commission was to further develop senten­
cing guideline ranges based on past sen­
tencing practices in Connecticut. Data 
were collected over a five month period 
and consisted of a sample of 1,749 offen­
ders convicted of felonies in Connecticut 
for the years 1976 and 1977. This repre-
sented one-third of all those sentenced 
for those years. The minimum and maximum 
sentences were examined for each offense. 
It was found that, when there was a suffi­
cient number of cases, a very wide range 
of sentences was given for the same of­
fense. Regression analysis was used to 
discover the variation in sentencing deci­
sions that could be attributed to such 
variables as prior record or injury to the 
victim. Because the Commission staff was 
not allowed to collect information from 
pre-sentp.ncing reports, however, variables 
that might have been crucial in explaining 
s~ntencing variability were not inclUded. 

Based on the research, a sentencing grid 
was established with offenses grouped into 
offense categories (See Table 2). Both 
mean and median sentences were calculated 
to give a better representation of senten­
ces given. The recommended sentences were 
based on current sentencing practices, 
taking into consideration that, with good­
time allowances, an offender would serve 
approximately two-thirds of a given sen­
tence. It was anticipated that the use of 
the sentencing guidelines grid would re­
sult in the elimination of the parole 
board. Importantly, the IN/OUT decision 
was not incorporated into the sentencing 
guidelines grid~ the Sentencing Commission 
chose to leave that crucial decision in 
judicial hands. Th~ grid could be used, 
however,=to determine the length of pro­
bation imposed and, in the case of split­
sentences, to~ recommend the total sentence 
to be given. A sentencing judge could 
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sentence outside of the guidelines for 
statutorily defined aggravating or 
mitigating circumstances. Evidentiary 
hearings establishing aggravating or 
mitigating factors were to be allowed by 
permission of the court, if cause was 
shown. Anytime judges sentenced outside 
the recommended ranges, they were to state 
their reasons for doing so on the record. 

After developing this sentencing guide­
lines system, the Sentencing Commission 
went on record stating that it was strong­
ly opp?sed to the adoption of the sen­
tencing guidelines system, but rather 
recommended the replacement of the inde­
terminate sentencing system in Connecticut 
with a determinate sentencing scheme. 
The reasons for this turn of events were 
multiple and included perceptions of Com­
mission members that the sentencing guide­
lines would lead to a reduction or 
elimination of judicial discretion, and 
would "undermine the principle of just 
punishment based on all the characteris­
tics of the offense and the offen-
der ••• "23 with the reluctantly submitted­
sentencing guidelines grid system pre­
sented to the legislature, and the strong 
recommendation of the Sentencing Commis­
sion for a determinate sentencing system, 
it is no wonder the legislature again did 
not pass legislation for the adoption of 
sentencing guidelines. 

Determinate sentencing in Connecticut 
I,; 

public Act 80-442, effective July 1, 1981, 
revised Connecticut's sentencing system 
from indeterminate to determinate senten­
cing. The main provisions of the Act 
included: 1) determinate or fixed senten­
ceS1 2) the elimination of both parole 
release and parole supervision1 3) manda­
tory minimum sentences: 4) redefinition of 
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TABLE 2 

Connecticut's 
$entencing C;;uideline Grid*** 

(sentences in years'un1ess'otherwise stated, 
;1) ,'j 

0-9.9 

10 ... Life* 
:;-9 

3~7 

6 mo.-2 
6 mo.-2 

1:-2 1/2 
6 mo.-18 mo. 
3 mo.-18· mo. ~ 

I, 

6 mo.-24 mo. 
3 mo.-18 mo. 
1 mo.-12 m(). 

10-19.9 

Ll'fe* or Death' 

15-Life* 
6-iil-= 

4.-8 
1-3 
1-3 

1 1/2-3 1/2 
1-2 

'6 mo.-24 mo. 

9 mo.-24 mo. 
6 mo.-24 mo. 
3 mo.-12 mo.1' 

20-29.9 

20-L.~fe* 
7~1l 

5-9~ 

2-4 
2-4 

, 
2 1/2-4 1/2: . 
1 1/2 ... 2 1/2 
12-30"mo. 

12 mo .... 30mo. ,. II 

12 mo.;;"24 mo. 
3 1110.-15 mo. 

*Life-50 years incarceration with no more than 15 years goOd time, computed at the present rate. 

**Drug-see text, Section 3 Use of Grid • 

***Reprinted from the Final Report of the Legislative Sentencing Commission ~ March 12, 1980. 
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25-Life* 
8-12 

6-10 
3-5 
3-5 

3 1/2-5 1/2 
.2-3 
1-3 

1 1/2-3 
1-2 1/2 
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"persistent" offenders: and 5) the reduc­
tion of good time for sentences over five 
years from 15 days per month to 12 days 
per month. A detailed description of 
these changes is given below. 

Indet.erminate vs. determin5lte senten­
cing. Under the indeterminate sentencing 
system in Connecticut, a judge would sen-

, tence,a felon to a term by specifying a 
. minimum and maximum sentence. Offenses 
were divided into four' classes with a wide 
sentencing range given for each class 
specified below. 

Connecticut's Indeterminate Sentencing Structure . . 
Felony 

Capital Felony 
Class A-Murder 
Class A-Not Murder 
Class B 
Class C 
Class D 

Sentence 

Life (50 years) 
25-Life (50 years) 
10-25 years 
1-20 years 
1-10 years 
1-5 years 

The parole board would determine actual 
release after the minimum sentence had 
been served, minus good time. Previous 
parole board practices were to release ap­
proximately 70,percent of felons after 
they had served the mihimum sentence.24 
With the determinate s.entencing change 
adopted iri 1981, judges now decide on a 
fixed sentence rather than a sentence . 
range.Wone of the maximum sentences have 
been changed except for an increase of 10 
years to the 50 year minimum for life im­
prisonment. The parole board, however, 

i., has been aboliShed. 

It was assmned that, in sentencing under 
the indeterminate system, most judges 
adjusted their sentences according to 
their understanding of parole eligibility 
release. The expectation, then, was.that 
judges would fix a sentence under the 
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determinate laws at the minimum they would 
have sentenced under the indeterminate 
law, if they choose to keep sentence 
length approximately the same under the 
new law. This mayor may not be' borne out 
with practice. Under the indeterminate 
law, the minimum sentence could not be 
greater than 50 percent of the maximum 
indeterminate sentence (unless the maximum 
was less than three years). For example, 
the highest maximum sentence 'for a Class B 
felony was 20 years, and the highest mini­
mum was 10 years. If judges wanted to 
impose the harshest sentence for a Class B 
Felony, they could only give a sentence in 
the 10 to 20 Year range. The defendant 

. would be eligible for.parole after. serving 
10 years (minus good time) and would have 
a 70 percent chance of being released at 
this time. Under the 1981 determinate 
law, sentences could be fixed higher than 
the minimum indeterminate sentence 
allowed. Thus, if judges wanted to sen­
tence a 'felon to the harshest sentence 
allcMed for 'a Class B felony under the 
determinate sentencing structure, they 
could sentence a defendant to' 20 years in 
prison. The felon would be required to 
serve the entire 20 year~ sentence, minus 
only good time •. 

Connecticut's 'determinate sentencing law 
still.allows the judge considerable dis­
cretion in setting sentences. Many states 
wi th determinate sentencing struct.ures 
have fixed sentences for offenses statu­
torily prescribed (armed robbery convic­
tions require a sentence of 20 years). 
The judge may have discretion in the 
IN/OUT decision, but if a felon is to be 
incarcerated the sentence structure is 
clearly defined by law. In Connecticut, 
however, the judge has discretion in the 
IN/OUT decision (except for mandatory min­
imum sentences) and a great de~l of dis­
cretion in setting the fixed sentence. As 
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illustrated in Exhibit 8-1, the range for 
a Class B felony is from 1 to 20 years. A 
judge may fix the determinate sentence 
anywhere in that range. 

Mandatorl minimums. Connecticut's de­
terminate sentencing act established man­
datory minimum sentences for certain 
offenses. They are as follows: 

Connecticut's Mandatory Minimum Sentencing 
Structure 

Mandatory 
Minimum 

Offense Sentence 

Assault I (B Felony) 5 years 
Assault I, victim 60 years or older 

(B Felony) 

Assault II, victim 60 years or older 2 years 
(0 Felony) 

Assault II! with a deadly weapon, 
victim 60 years or older (0 Felony) 3 years 

Sexual Assault I with a deadly weapon 
(8 Felony) 5 years 

Burglary I (8 Felony) 5 years 

,Robbery I (8 Felony) 5 years 

Manslaughter I 5 years 

Kidnapping II 5 years 

Manslaughter II 3 years 

The law mandate~ that the court must sen­
tence ail Qffenders convicted of the above 
offenses to prison for at least the mini­
mum sentence. This law pertains to first 
time offenders, as well as. those with 
prior records. There is some anticipation 
that there will be an increase in both the 
number of people sent to prison and an in­
crease in the sentence lengths. Sentences 
for these offenses are likely to be 

greater, because the mandatory minimum 
sentence is already greater than the mini­
mum under the indeterminate sentencing 
structure. In fact, figures from the Con­
necticut Department of Corrections issued 
in March, 1980, show that 45 percent of 
those imprisoned for Assault I ~~ceived 
sentences less than five years. Under 
the mandatory provisions, those 45 percent 
must serve at least five years. 

Persistent offenders. Under Connecti­
cut's indeterminate sentencing system, 
there were three categories of persi.stent 
or repeat offenders: 1) persistent dan­
gerous felony offenders: 2) persistent 
felony offenders: and 3) persistent lar­
ceny offenders. If judges wished to sen­
tence a persistent offender to more than 
the maximum allowed for the felony commit­
ted, they could sentence the defendant to 
the next higher class felony. Thus, a 
person found to be a persistent dangerous 
felony offender could be sentenced under 
Class A felonies. A persistent felon was 
defined as someone who had one or more 
prior imprisonments of a year or more, and 
if the court was "of the opinion that his 
history and character and the nature and 
circumstances of his criminal conduct 
indicate that extended incarceration will 
best serve the public interest ••• " (Con­
necticut statutes Ch. 952. Sec. 53a-40 
(g» • 

Provisions in the 1981 determinate senten­
cing act redefined the persistent offen­
der. A persistent offender now includes 
offenders with two prior felony convic­
tion~. The judge may now impose a harsher 
sentence on anyone with two prior felony 
convictions (except for Class D felonies). 
Also, under the determinate sentencing 
act, a persistent offender must be s,;!n­
tenced to a minimum of three years in pri­
son. 
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Good time. The determinate sl;!ntencing 
~also changed both the way good time 
was calculated and the good time allow~ 
ance. Since Odtober, 1976, the good-time 
rate was 10 days per month for the, first 5 
vears of a prison sentence and 15 days per 
.- month after the sixth year. Under the 
new law, there is a reduction of good tillie 
allowed after the sixth year--12 days per 
month rather than 15. 

Impact 

A study was done to look at the impact of 
the new determinate sentencing legislation 
on the prison population by Falkin, Funke, 
and Wayson of the Institute for Economic 
and Policy Studies, Inc., Alexandria, 
Virginia. They concluded that the impact 
of Connecticut's determinate sentencing 
legislation will depend on the extent to 
which sentencing practices are consistent 
with changes in the law. It is assumed 
that, under the indeterminate sentencing 
law, judges sentenciQg offenders did so 
with parole decisionmaking in mind. 
Judges could, therefore, be fairly accur­
ate in sentencing offenders to the time 
they actually wanted them to spend behind 
bars. That mayor may not still be pos­
sible. Though sentencing is now determi­
nate, judges continue to be allowed a 
great amount of discretion in setting the 
sentence. There may also be changes in 
plea bargaining practices under the new 
law, especially if it is perceived that 
sentences will be harsher. Falkin, et 
al., conclude that it is difficult to 
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, . 
derive statistical models for this aspect 
of the new bill, since so many of thGS~ 
variables are still unknown and difficult 
to measure. 

T.he hnpact oi:fixed sentent:~s will not be 
reftected' in the prison populat;bl'i until 
the forti~th month (within two,ye!:!t's for 
l:he persistent offender clat.lse), and the 
good-time recalcuiati()ns won't be effec­
tive until the fifth and eighth year. The 
m~ndatory ~inimum provisions of the new 
sentencing act will, however, have an 
immediate impact on the prison population. 
Both the number of people sentenced and 
the length of time, to be served should 
increase. Connecticut's prisons were 
already past capacity at the time the 

"')determinate sentencing act was passed,26 
so any increa~e at all would require addi­
tional capacity and related costs. Impact 
estimates done by the Institute for Econo­
mic and Policy Studies, Inc. show that 
there would necessarily be an increase in 
the state population without the deter­
minate sentencing law, but with the law, 
and especially with the mandatory minimum 
provisions, the cost of incarceration over 
the next five years (including all opera­
ting costs) would be an additional $15 
million dollars. 27 Despite tihis informa­
tion, the Connecticut legi,slature passed 
the determinate sentencing aot. 'Future 
impact assessment should be of cr i tical I.~' 
import~nce in determining whether the 
current sentencing structure best fits 
Connecticut's criminal justice needs. 

DELAWARE 

Indeterminate sentencing 

Delaware's criminal code last underwent 
major changes in 1973. 'elonies are divi­
ded into five classes with a specified 
incarceration range or sentence as 
follows: 

Class A 
Class B 
Class C 
Class D 
Class E 

Delaware's Felony 
Classifications 

Death or Life Imprisonment 
3-30 years 
2-20 years 
10 years 
7 years 

This classification scheme in ~entencing, 
is rather unusual since Class D and Class 
E felonies carry a definite statutory term 
rather than a range from which the court 
may choose. ' The court, however, is free 
to impose a non-incarcerative sentence for 
all but Class A felony offenses. Dela­
ware's sentencing law also specifies that 
no concurrent sentences may be given. 
Certain offenses, such as assault in a 
detention facility, require a mandatory 
minimum sentence. Mandatory minimums for 
robbery and some narcotic offenses will be 
explained below. 

The Delaware Parole Board has the d~scre-' 
tion to determine the release date for 
incarceratt9d offenderS. Inmates become 
eligible'for parole after serving one­
third of their sentence minus good-time, 
allotments, or 120 days, whichever is 
longer. Certain offenses require that a 
mandatory minimum sentence be served 
before the defendant may be released on 
parole. Defendants remain under parole 
supervision until the expiration of the 
maximum term of their sentences. Good­
time allotments are not considered a 
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vest~d right in Delaware, but rather are 
earned through working and from not vio­
lating the Department of Correction rules. 
Inmates may earn good time as follows: 
five days per month the first year, seven 
days per month the second year, nine days 
per month the third year, and ten days per 
month a~ter the third year. Up to five 
days per month may be earned for "exem-
Plary a!:ohievement in rehabilitative pro-

. I' . grams." ~ 

sentencin~ enhancements. The 1973 re­
vised code provided for mandatory minimums 
for robbery in ,the first degree in order 
to provide harsher punishment for persons 
who commit this offense. For the first 
conviction, a three year mandatory mininlum 
sentence is required. This sentence can­
not be suspended, and the three years must 
be served before parole eligibility. For 
the second or subsequent robbery convic­
tion, a ten year mandatory minimum must be 
imposed and the court may sentence up to a 
30 year mandatory minimum. Delivery of 
narcotics requires a mandatory minimum 
sentence of 30 years. If death results 
because of the sale, the mandatory minimum 
sentence becomeS 45 years. Selling or 
distributing nar.cotics to persons under 18 
mandates a prison ,sentence, and delivery 
to persons under 16 carries a one year 
mandatory minimum prison term. Delivery 
to persons under 14 requires a two year 
mandatory minimt~. In 1982, legislation 
was signed by the governor setting a 20 
year mandatory minimum sentence for first 
degree rape. This sentence cannot be sus­
pended, and 20 years must be served before 
the inmate achieves parole eligibility. 

In 1982, the offense class of persons who, 
have in their possession a deadly weapon 
during the commission of a felony was 
raised to a Class B felony offense with a 
mandatory minimum sentence of five years. 
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This sentence cannot be suspended nor 
parole granted until five years has been 
served. This sentence must also be served 
consecutively. Juveniles over 16, if con­
victed of this offense, are tried as 
adults and are subject to the five year 
mandatory minimum term. 

Rather harsh provisions are provided in 
Delaware for habitual offenders. If a 
defendant has two prior specified felony 
convictions28 and commits a third or 
subsequent felony (or any attempts of 
'these. offenses), the court must impose a 
Ufe sentence. For a fourth conviction 
fc)r any other felony offense, the court 
m,!ly, at its discretion, also impose a 
slentence of life in prison. These habit­
ual offenders are not eligible for proba­
tion or parole. 

!\"urther changes 

Those proposing further sentencing changes 
in Delaware are still in the initial 
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stages. In order to make changes in sen­
tencing, it is felt that a study must 
first be done to look at past practices. 
Such a study has yet to be done in Dela­
ware. Currently, the major problem seems 
to be overcrowding in the prisons, al­
though with Delaware's small prison popu­
lation, successful alternatives to incar­
ceration may be workable. The governor 
has indicated a desire to see fewer per­
sons sent to prison. TO that end, a new 
program was started in 1981 designed to 
provide supervised custody for those per­
sons convicted of certain offenses, and 
before the year's end 200 people were in 
this program. This is in spite of the 
fact that a strong constituency faVoring 
non-incarceration does not exist in Dela­
ware. In addition, the Supreme Court is 
examining Appellate Review of sentencing 
as a way of eliminating disparate sentenc­
ing without requiring judges to follow 
lists of requirements in sentencing. 29 

DISTRICT OP COL~IA 

Indeterminate sentencing 
~~',-, 

Washington D.C.'s indeterminate sentencing 
system has not undergone any structural 
changes since the 1960's. Defendants are 
sentenced to irtdeterminateterms with 
sanctions provided for each individual 
felony offense specified in the statutes. 
The court sentences the' offender to a max­
imum term. A minimum term must also be 
imposed which is not to exceed one-third 
of the maximum. In cases where the mini­
mum sentence is specified by law, the max­
imum sentence cannot be less than three 
times the minimum. Judges have a great 
deal of discretion in determining sentence 
lengths foL' ',Bome offenses sucp as rape . 
where the statutory provisio~;, specifies 
any term of years up to and including life 
as the sentence. Other felony offenses . 
li.1ve sentences wi th a lesser .ranges,~ch as 
robbery where a term of imprisonment may 
no~ be less than two nor more than 15 
years. The court may also, for most 
felony offenses, impose a probationary 
term,' suspended sentence, fine, or any 
combination of these alternatives. 

Th~ District of Columbia's Parole Board 
determines the release date for those per-
90ns who are sent to prison.' Persons .' 
become eligible for parole any ~ime after 
serving the minimum term or after serving' 
one-third pf the ma~imum sentence. A ~r­
son may be,released earlier tllan this time 
only w~th approval of the parole'bo~rd. 
Por' life sentences, 15 years must be\' 

, II 

served before any inmate, can be considered 
f '1' 1 . II or paro e ;J:~ ease. Good conduct red~\c-

. tions are based on the number of years" an 

. inmate has to serve ~s' follows: '\ 
~ 

sentence 

1-3 years 
3-5 years 
5-10 years 
10 years or 
more 

Good-time Allotment. 

6 days per month 
7 days per month 
8 days per month 

10 days per month 

The District also has a program called the 
Resocialization Furlough Frogr~ whareby " 
some. offenders may be telea~Qd with~n ·12' 
months of the earliest parole date 1f' cer­
tain conditions Ilremet. Thes~ include an. 
ini tial sentence of definH.eterlils, ,(),1" 

after the inmate has ae~ved one-half. of 
the minimum, for fndeterminate sentences . 
(pr;oviqed that 12 month8 ha.ve bean. 
served.') persons wi th, a ~eritenc& lese: chan 
18 months are. eligible for this program 
after one-hal~ of their sentence has ~6n 
served. 

'" 
The criminal law for the District of. 
Columbia includes a Clear'preferenc~ for 
consecutive sentences. .Unless theco~rt 
states otherwise, all sentsi'\cetJ shall "rUIl 
consecutively. consecutivesentsl'iceacan­
not be given, however, for' multipl, char- ' 
ges ariSing o':1tof . the S',arne offense. 

Habitual offenders. Sfnce 1961 the sen­
tencing laws" for Washington, D.C. have .. 
provided harsher punishment for habitual 
offe~ders. The intent 'of 'this .le9ia~.tion 
was to provi~e judges wit..h new tools and 
sentencing alter~atives to provide pro- . 
gressively longer sentences for persistent 
offenders. Beginning wi'th the second cOn­
viction for a criminal offense (e~cluding' 
only non-movin;"::- traffic offense's) , the, ' 
court may impose an additional' fine, or a 
sentence not more than one and one-half 
times the maximum term provided for chat 
conviction. For the 'third "and subseqpent 
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convictions, the court may impose an addi­
tional fine or a sentence not to exceed 
three times the maximum for that offense. 
Defendants must be given formal notice 
that they ~re being prosecuted as second 
offenders, and the court must ask defen­
dants to deny or affirm previous convic­
tions. 

Further sanctions'are prescribed for per­
sons with at least two prior felony con­
victions. If the court decides that due 
to offender or offense characteristics, 
further incarceration is necessary to 
serve the public interest, it may sentence 
an offender to any term that it feels is 
necessary including life imprisonment. 
This sentence is in lieu of any'other. sen­
tence that may be authorized. 

If an offender commits an armed robbery or 
an assault with intent. to rape and has one 
previous violent felony conviction, a two 
year minimum sentence is required. If an 
offender is convicted of rape with one 
prior violent felony conviction, a seven 
year minimum se'n'tence must be impOsed'. 

Weapon enhancements. Additional penal­
ties for per,sons who commi t offenses While 
armed with a firearm or dangerous weapon 
dates to the 1960's in Washington, D.C. 
For crimes of violence where .'t fir,earm or 
other deadly weapon is used, the defendant 
may be sentenced to any term up to life. 
This is in addition to any punishment 
already imposed for the offense.. For a 
second time weapons offense the minimum 
sentence may hot be less than five years 
and the maximum sentence may not' be less 
than three times the minimum up t:o a life 
sentence. Alao, probation and su.spended 
sentences may not be given to second or 
subsequent offenders. 
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Further weapon enhancements. Legisla­
tion passed in 1982, following electoral 
approval of a three to one margin, further 
enhanced the punishment for persons who 
commit crimes with handguns. The previous 
weapon enhancement statute provided for 
severe punishment, up to life imprison­
ment, for persons who commit offenses 
while armed with a gun or other dangerous 
weapon. However, it was left to the dis­
cretion of the court as to what term to 
impose. The 1982 law provided for a man­
datory minimum sentence of five years for 
the first offense, ana a mandatory minimum 
of ten years for repeat offenders. No 
probationary sentences may be given for 
these offenders, and parole may not be 
granted until the mandatory minimum has 
been served. Since these sanctions apply 
only to those Offenders who commit an 
offense with. a handgun, other deadly wea­
pon Offenders are still sentenced under 
the old provisions. 

In the same referendum, Washington, D.C. 
voters decided by a three to one margin to 
require mandatory minimum sentences for 
drug dealers. Upon conviction of selling 
illegal, drugs, a mandatory minimum sen­
tence for from one to four years may be 
impose~ (depending on the drug). For 
example, selling marijuana requires a one 
year mandatory minimum, whereas selling 
heroin requires the four year mandatory 
minimum sentenc~,. 

Impact 

To date. we know of no major study examin­
ing.the 1982 weapon enhancement change and 
its effect on the District's prison popu­
lation. Currently the Council for Court r"\ 

E:iCcellence is undertaking a major study of 
felony sentence practices in Washington, 
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D.C. This study will not be completed 
until late in 1983. However, researchers 
are currently working on a sentencing 
feedback project whereby participating 
judges will be able to obtain periodic 
feedback, in report form, on their senten­
cing practices. 30 
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FLORIDA 

History of sentencing reform 

In the mid-1970's, Florida became one of 
the many states to re-examine the indeter­
minate sentencing system. The results of 
this examination have included both the 
development of parole Guidelines and the 
more recent statewide adoption of Felony 
Sentencing Guidelines. 

Parole guidelines. Florida's parole 
guidelines were promulgated in D~cember, 
1978, and became effective beginning Jan­
uary 1, 1979. The primary purpose of 
establishing parole guidelines in Florida 
was to promote more consistent use of dis­
cretion and to facilitate more equitable 
decision-making witnout removing individ­
ual case consideration. The parole cri­
teria that were given prime consideration 
were off&~=a severity and past criminal 
behavior. The Florida parole guidelines 
include a range of time to be served for 
each combination of offense severity and 
offender characteristics! Time rangesa.te 
merely guidelines~ parole release deci .... 
sions may be made outsid.e the guidelines, 
but must be accompanied by specific writ­
ten reasons. Aggravating and mitigating 
circumstances are included for each sever­
ity level. Offenses,deemed especially 
aggravating or mitigating may jusdfy a 
decision outside the guidelines. A 
"SaUent Factor Score" j.s used to predict 
future parole behavior. The Florida 
Parole a'nd Probation Commission must re­
view the guidelines at lea~t once a year 
and may revise or modi~y them at any 
time. i 

/ 

) . 
Inmates appear befor~ a heanng examiner 
panel of the parole board early in their 
sentence--within six months for sentences 
five years or less, and within one :!i'ear 

Preceding page blank 

for sent7nces longer than fiye(¥~~rs. A 
presumptlve parole release~ d1ats-~l.s then 
set. Once the pr.esumptive date is set, it 
can be modified only for good cause in 
exceptional cases. If a sentence is over 
two years, a hearing will be held two 
years after the initial hearing and every 
two years thereafter to determine whether 
there is any information that might affect 
the presumptive parole release date. 
Within 60 days prior to the release date, 
a hearing is held and, if an inmate's 
institutional conduct has been unfavora­
ble, the board may not release the inmate 
on the presumptive release date. Flor­
ida's guidelines specifically stat.e that 
no one will be released on parol~ merely 
as a reward for good conduct Qr.! efficient 
performance of duties while in prisono 

Criticism and evaluation. A report done 
by the Florida Research Center (1978) for 
the Florida Parole and Probation Cornmis~ 
sioncriticized the bill establishing the 
parole guidelines for not taking a systems 
approach into account. The parole board, 
for example, was given only a minimum 
amount of time to conform to the new law, 
and no consideration was given to the pos­
sible effects of the guidelines on the 
rest of the criminal justice system. Be­
cause the parole board did not help draft 
the parol~ guidelines legislation, they 
were reluctant to implement the guidelines 
as intended. The study strongly urged the 
necessity of ~()ing a systems analysis be­
fore applying such legislation. Not only 
the parole board but the courts themselves 
had not been instructed on changes the 
legislation might have on relevant court 
processes such as sentencing. The study 
also suggested that the Department of 
Corrections should monitor the effects of 
the guidelines "on prison populations in an 
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effort to investigate possible links be­
tween the parole guidelines and disciplin­
ary problems. 

Sentencing guidelines. The development 
of sentencing guidelines in Florida began 
in 1977.when the Chief Justice appointed a 
Sentenclng Study Committee consisting of 
judges, prosecutors and public defenders 
to look at possible disparity in senten­
cing. This Committee recommended the 
development of sentencing guidelines with 
a.panel of judges determining the guide­
llnes and a sentence review panel to con­
sider cases sentenced outside of the 
guidelines. 

~ecause of the interest of the Committee 
ln sentencing guidelines the State 
C ' ' ourt s ~dministrator's Office applied for 
and recelved a grant from the National . 
Institute for Justice to test the feasi­
bility of developing and implementing sen­
tencing guidelines in a multijurisdiction­
al setting, as well as to evaluate the 
effectiveness of a sentencing guidelines 
system as a means to enhance sentencing 
consistency across different jurisdictions 
i? a state. Thus the Florida Multijuris­
dlctional Sentencing Guidelines Project 
began in September, 1979. 

Four judicial circuits--which included 13 
counties--were chosen for the study. The 
selection of these sHes was based in tntrt 
on the assessment of the availabHity of 
sentencing-~elated data, a desire to have 
a Eixtur~ of urban, surburban, and rural 
f 710ny cases, and a geographic distribu­
tlon reflective of the varying social and 
political attitudes within the state 31 
The study included a sample of 5,100' 
felonies sentenced from 1976 through mid-
1979. Offenses were grouped into six 
categories based upon the similarity of \,) 
the type of offense characteristics. 
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These six categories accounted for 85 
percent of the felony caseload in the 13 
counties. Guidelines were not developed 
for offenses outside the six categories 
because the frequencies were too small to 
allow for tests of statistical signifi­
cance. The data were analyzed to deter­
mine which factors were associated with 
type and length of sentence. The Advisory 
Co~itt~e then eliminated those factors 
WhlCh were considered inappropriate (e.g., 
race) and added factors which it deemed 
appropriate, but had not been shown to be 
significant in the analysis of previous 
sentencing decisions. 

Four variables were found to be important 
in all six offenSe categories. They were: 
1) the number of counts for the primary 
Offense, 2) prior juvenile felony convic­
tions, 3) legal status at the time of 
offense; and 4) the role of the offender 
during offense commission.·' Other factors 
related to offense specific behavior were 
added to the different offense catetories. 
The weights or point scores assigned to 
each of the variables was based on both 
the statistical analysis and on decisions 
made by the Advisory Committee. 

In developing sentencing guidelines Flor­
ida's guideline project adopted the' 
"classic" guideline model similar "to that 
developed in other states. Aspects of 
this model include: 1) the assUmption' 
t~at gUi~elines are a mechanism for redu­
clng unwarranted sentencing variation; 2) 
that guidelines were developed to insure 
that similarily situated offenders,convic­
ted of similar crimes receive simtlar sen­
tences; 3) that the guidelines that were 
developed were based in part on past sen­
ten~ing.decisions; 4) that aggra~ating and 
mitlgatlng factors, if sufficiently com­
pelling, may be used as a basis for sen­
tencing outside the guideline$--provi~ed 

! 
fl 

I 
I 

1 

• I 

that written .reasons for departure were 
articulated; 5) that~uidelirtes should_ be 
developed with the a'id of an advisory com­
mittee composed of a predominately judi­
cial membershipr and j!U that guidelines~ 
should be developed for use within an- ; 
indeterminate sentencing system which 
included a parole decision making body. 

Florida's guidelines differ fran other 
guidelines systems in that the offender 
and offense characteristicg ar~ combined 
on one axis, and the offender receives 
on~.y one score. This score is uaed to 
determine a sentencing dgcision on a one 
dimensional matrix (See Tables 3 and 4). 
The median sentence is recoLlmended, though 
a minimum/maximum range is given. Judges 
are to co.nsider the sentenc\!ng guidelines 
senteno~ as the actualsentehce to be 
ser'\7ed--minus only good time. However, 
the par~le board decislonmaking process 
(including the parole gUidelines reviewed 
above) has not been altered by the initi~l 
guidelines. ' 

Imp~~a'dQI1 of .!;! ial guidelines., The 
s~ntencin9 guidelines became effective in 
13 st IJ,:1y colUlti.es April 15, 1981, for a 
one year tri,U period. Judges were r~­
quired to uae the guidelines •. , Sentences 
imposed under the gui~elines were not sub­
ject to formal review since direct r;eview 
of sentences is not a part of- the usual . 
rewiew pro~egs in Flori~a. The State 
COl,lrts Administrator's Office moni to~eC! 
the use qf the guidelines during this 
f.irst year, noting the reasons for depar­
tures from the guidelines. Depart~res 
also were reviewed by the Advisory Commit­
tee so that they could decide what factors 
might warrant event\!al inclusion .into the 
guidelinen. Florida I B Advisory Commit.t,ee 
considered this an essential eleblont in 
the concept of guidelin~s in that noting 
sentencing departures is~necessary to 

check on any deficiencies in the matrices, 
and to insure that guidelin~s continue to 
meet changing sentencing patterns. 

Three major modifications were made to the 
initial guidelines early in the implemen­
tation period. First, the first two cells 
of the guidelines wera' incorporated into a 
single cell. Apparentl.y there was confu­
sion as to whether the 1'l01lt" decision 
could include jail sentences. The change 
produced the first cell that could consist 
of probation--with all the usual condi­
tions including up to one year incarcera­
tion--to a period o:f incarceration. 
Further chang'~s were made by the Advisory 
BOard including: 1) category two offensesl 
now had an "e:ctent of victim injury fac­
tor", and 2) points were to be 9iven for 
all offenses and all counts of the primary 
offense at conviction. 

Initial analysis of the guidelines showed 
that of 3,379 sentences imposed in the 
first year of use, 81.1 percent fell wi,th­
~.n the recommended guideline range. No 
compar. iSons, have been made, how~ver." 
between sentencing before and sentencing 
ii£tar the guidelines. This includes the 
critic&l factor that no analysis has been 
done that woul~ look at ~he effect of the 
,guide!lnes on Florida' s alr~ady over­
,crowded priaon system. perhaps this is 
because the paroling system still exists 
under the sentencing guidelines. It is 
alao difficult to measure whether the 
fitst year of gui~elines use has had any 
effect on redUcing sentencing disparity. 

.' Other Rrovisions _ in !.!ntencing. Florida 
also has a habi t\lal or repeat offenaer 
~tatute which states that if an offender 
is convicted of his th.ird offense, the 
sentence may be e:nh~ncled by doubling the 
applicable maxiiR\DII ter:m. Use of a firearm 
'~r~~--:f5 a three yearl11andatory minimum 
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TABLE :J 

3. 

4. 

S. 

400 points 
240 points 
120 points 

40 points 

240 points 
120 points 

40 points 
8 points 
2 points 

240 points 
120 points 

40 points 
8 points 
2 points 

o pOints 
72 points 

144 points 

150 points 
150pointa 

90 points 
4S points 
15 points 

3 points 
3 points 

150 points 
90 point:. 
4S points 
15 points 

o points 
40~ 
8O~Pointa 

120 points 
160 points 
200 points 

o points 
60 points 

o point:. 
S5 points 

1l0points 

. 0 'j?Oints 
96 points 

64 points 
o points 

. 64 points 
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Table 4 

Florida Sentencing Guidelines 

sentence Recommendations 

Category· 1 

CoIIpod te Score 

0-260 

261-,280 

281-320 c' 

321";~;~!) 

.,' 
iI, . .-' 

361-400 
\' 

401-440 

441-480 
0 

481-560 

561-600' 

\ 601-680 , 

',', 
681-760 

761+ 

n 

Sentence 

Probation - 18 mos 
incarceration 

~ years 
(18-36 mos.) 

4 years 
(3-5 years) 

6 
(5-7) years 

8 
(7-9) years 

10 
(9-11) years 

12 
(11-13) years 

15 
(13-17) years 

20 
(17-22) years 

25 
(22-27) years 

30 
(27-30) years 

Life years 

----....----
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sentence which must be served before an 
offender is eligible for parole or good­
time credits. Certain drug ,offenses carry 
mandatory minimum terms. A felony punish­
able by life also carries a 25 year manda­
tory minimum sentence. 

Future. The first year of sentencing 
guidelines has been considered a success 
in that it proved that it is indeed feasi­
ble to have a uniform sentencing system 
for diverse jurisdictions, and because it 
appears that the system can be implemented 
and operated for an extended period of 
time. More importantly, however, because' 
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of the success of the Mu1tijurisdictiona1 
Sentencing Guidelines project, the Chief 
Justice recommended to the Legislature on 
January 7, 1982, that sentencing guide­
lines be developed ,on a statewide basis 
patterned after the-trial guidelines 
described above. senate Bill 410, passed 
April 7, 1982, created a Sen~encing Com­
mission responsible for ~~·.r~'loping senth'n­
cing guidelines for the rest of the state. 
Upon recommendations of this Commission, 
guidelines will be imposed by a Supreme 
Court ru11~. A September, 1983, implemen­
tation da~e is expected. 
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Sentencing reform and its context 

Although there have been ,several attempts 
in recent years to alter ,its basic senten­
cing system, Georgia continues to use the 
indeterminate ~ystem which was established 
when the current criminal code went into,., 
effect in 1969. While written so as to be 
consistent with court decisions of extant 
law, the sentencing philosophy of the code 
was drawn primarily from the Model Penal 
Code and the codes of other states that 
had recently been rewritten: Wisconsin, 
Illinois, Louisi,ana, New York, and Connec­
ticut, (Code of Georgia Annotated, Book 10, 
Title 26) •. Consequently, the code gener­
ally adheres to what is commonly referred 
to as the "rehabilitation model" of sen­
tencing. At the time the code was writ­
ten, the, controversies which engulfed 
American criminal justice in the seventies 
had not y,;e)become pronounced. 

\~, 

In the 1ast"few years, criminal justice in 
Georgia, as e1sewhere g has had to steer a 
course between the problem of overcrowded 
prisons and demands for more severe pun­
isnments. 32 The response to this situa­
tion has been one of piecemeal change 
rather than systematic reform, with the 
legislature acting to increase some sanc­
tions while simultaneously attempting to 
relieve the population pressure in pri­
sons. 

Georgia has consistently been among those 
states with the highest rates of sentenced " 
prisoners per 100,000 civilians33 \{ 
(Sourcebook of Criminal Justice Statis­
tics ,,1981) .-Moreover, inmate population 
pressures, resulting from the tremendous 
growth in the prison population through 
the se,venties and eighties'~ have severely 
strained the capacity of correctional 

facilities. The inmate population went 
from 12,210 at the end ()f 198Q to 14,030 
at the end of 1981. Dudng this period 
there was also a tremendous increase in 
the number of inmates,selltenced to prison, 
but held in county jails as a result of 
overcrowding. 

In ,order to alleviate some of these popu­
lation pressures; the state legislature 
passed a law in 1982 which authorizes the 
goverl1pr to declare a state of emergency 
with r'egard to jail and pdson overcrowd­
ing when the "population of the prison 
system ••• has exceeded the capacity (as 
certified by the Commissioner of the De~ 
partment of Offender Rehabilitation and 
approved by the director of the Office of 
planning and Budget) for thirty consecu­
tive days." (CGA, 1982 supplement).: Under 
the law, which went into effect on Novem­
ber 1, 1982, once an emergency has been 
declared, the state Board of Pardons and 
Paroles "shall select sufficient state 
prison inmates to reduce the state prison 
population to 100 percent of its capa­
city." The selections are to be made with­
out regard to "limitations placed upon 
service of a portion of the prison sen­
tence." On the other hand, the act pro­
hibits the release of "dangerous 
offenders."34 Other than this limita­
tion, however, the release of inmates 
during an emergency is entirely at the 
discretion of the parole board. It re­
mains to be seen whether the parole guide­
lines in use since 1980--or any other type 
of guide1ines--wi11 be applied in these 
circumstances. The legislation itself 
only stipulates that the dir~ctor of the 
Office of Planning and Budget is r~quired 
to prepare annual reports on the success 
of inmates released under the provisions 
of the act. 

1,1 
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In constrast: to this attempt to ~meliorate 
the problem of prison overcrowding, the 
legislature in recent years has also 
responded to public demands for stiffer 
penalties for convicted felons~ For exam­
ple, state law now requires that one-third 
of any sentence must be served before an 
inmate may be considered for parole. In 
addition, the legislature established in 
1980 a sedes of mandatory min:i:\1lum senten­
cing provisions for the traffid'king of 
marijuana, cocaine, and several narco­
tics. 35 Generally, the legislature has 
responded to public demands by raising 
either the floors or ceilings of certain 
indeterminate sentences, ~nd particularly 
those for repeat offenders. For example, 
in 1980, a new schedule of sentences for 
burglary went into effect. Under this 
schedule, each successive conviction for 
burglary (up to the fourth conviction) 
resu~ts in a more ~evere sentence range. 
For the first conviction, the indetermi­
nate sentence is from 1 to 20 years. This 
changes to 2 to 20 years for a second con­
viction and 5 to 20 years for the thirti::~, 
and subsequent convictions. In addition, 
sentences for offenders with two or more 
prior burglary convictions may not be sus­
pended, probated, deferred, or withheld. 
A similar (although less severe) grading 
of punishments I\~" exists for the offense· 
of theft by shoplifting. In addition, the 
legislature recently raised the maximum 
for aggravated assault from 10 years to 20 
years and for homicide by vehicle from 5 
years to 10 years, with a mandatory mini­
mum sentence of 1 year for anyone who com­
mitted the offense at a time when his or 
her drivel;' s license was revoked. 

\11 

Although t:he :f.ndeterminate sentencing 
structure has basically been left intact, 
the effec~i of provisions such as these is 
to encoura.ge a bifurcated sent~,ncing pol­
icy which ,F1istinguishes betweert\ordinary 

offenders (e.g., first-time, non-violent, 
and/or youthful offenders) and criminals 
considered mor~ dangE!rous (e.g., repeaters 
and/or those who have inflicted injury on 
victims). In many respects, the ~ew pro­
visions in the Georgia code simply repre­
sent an expansion of this policy. The 
original (1969) version of the code, for 
example, established the bifuricated pol­
icy for armed robbery. under the code, 
the schedule for armed robbery moves from 
an indeterminate sentence of 5 to 20 years 
to a mandatory minimum 10 year term of 
imprisonment (with no upper limit for 
repeaters and offenders who inflicted 
injury on the victim). In addition, the 
code contains a general provision which 
requires that felony repeaters be sen­
tenced to the maximum. For the second and 
third felony conviction, the sentence may 
be probated or suspended. However, for a 
fourth conviction, the offender must serve 
the maximum allowable term in prison 
before being eligible for parole. On the 
other hand, it should be pointed out that 
for those felony cases where the maximum 
sentence is ten years or less (including 
among others, 2nd degree burglar~, for­
gery, and several types of theft), the 
code gives judges the option of sentenqing 
as if for a misdemeanor. 

Over the last six years, there have been 
sporadic attempts to counteract or prevent 
presumed sentencing disparities. AS men­
tioned earlier, these efforts led to the 
passage of legislation r~quiring the de­
velopment and use of parole guidelines. 
In addition, sihce 1977, there has been a 
sentence Review Panel, composed of three 
trial court judges who sit on the panel 
for three-month intervals,.. The task of 
these judges is to examine all petitions ~ 
for review of sentences of five years or' 
more. The panel is empowered to lower, 
but not raise, sentences~' In.the first 
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three years of this appellate review pro­
cess, seven percent of the approximately 
3,000 sentences reviewed were reduced 
(Criminal Courts Assistance ~;oject, 
1980). 

Proponents of' sentencing guideliner:. in 
Georgia have not met with much success. 
An exploratory attempt by the Georgia 
Administrative Office of the Courts to de­
velop integrated multijurisdictional 
guidelines floundered from lack of support 
f.rom the judiciary., Another effort to 
construct guidelines, this one by the 
Clayton County Supreme Court, was aban­
doned, apparently after the analysis of 
sentencing data for the county confirmed 
the expectations of judge~i!. At the , 
present time, there are n9 efforts under­
way to develop sent-e~cing guidelines in 
the state. . \r 

\\ )1 

Caught between demand~, for 10Tlger senten-
ces and the press of current prison condi­
tions, Georgia has so f~! ~dopted a 
strategy of piecemeal change. without 
directly challenging the indeterminate 
sentencing system, the legislature in 
recent years has fortified and to some 
extent established a bifurcated sentencing 
policy which singles out repeat and via­
olent offenders as well as certain special 
kinds of offenses (e.g., drug offenses) 
for increasingly severe punishments. The 
legislature has done this by raising the 
floors and/or ceilings on certain sen­
tences and by establishing a limited num­
ber of mandatory mtnimum sentencing laws • 
These actions have been taken without a 
corresponding reduction in sentence ranges 
for less serious offenders and offenses. 

+ 

Research ~ sentencing practices in 
Georgia \ 

The issue of sentencing vari~bility in 
Georgia is the subject of a/comprehensive 
inquiry into sentenc~,n9 practices in the 
state currently bein~ undertaken by Dr. 
Susett Talarico and the Byrd Graduate 
studies Research Center of the University 
of Georgia. While the project was still 
in the process of analyzing data at the 
time of this writing, some p:eliminary 
results were avai1able. 36 

In contrast to most previous research on 
sentencing variation, the Georgia senten­
cing project emphasized what is called a 
"mUlti-contextual model" of analysis, 
meaning that "research on the sources of 
sentencing differentials must tak~ multi­
ple levels of data irito account" (Talarico 
and Myers, 1982). So far, this "multi­
contextual model" has been employed in 
conjunction with propositions associated 
with what is known as the "conflict 
theory" of criminal justic~--namely, that 
offenders with lower socioeconomic status 
are more likely to be treated harshly by 
the system than other types of offenders, 
other factors being equal. Specifically, 
the mUlti-contextual approach has been 
used by the Georgia project to suppl'ement 
a conflict theory perspective through an 
examination of the effect of particular 
demographic contexts in a court jurisdic­
tion on sentencing outcomes. We review it 
in detail because of its uniqueness in the 
sentencing variability literature. 

In the most comprehensive of the project's 
analytical efforts to date (Talarico and 
Myers, 1982), the jurisdictional (i.e., 
county) demographic characteristics that 
were examined included age (operational­
ized as the median age in the county), 
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race (percent black), sex (percent fe­
ma::i:'i), and urban (percent urban). The 
authors treated these characteristics as 
indications of the socioeconomic context 
for the sentencing process which could be 
analyzed in relation to the same charac­
teristics among offenders and judges in ~\ 
order to examine the effect of socio­
economic dissimilarity between judges and 
defendants on sentencing outcomes (both 
type and length of prison term) in differ­
ent community contexts. In addition to 
these three sets of demographic variables 
(i.e., relating to the defendant, the 
judge, and the community), the authors 
included two var iables regard~,ng the type 
of offense and one relating to prior 
record as control variables. 

In the first stage cif the analysis, addi­
tive models were use~ to test the effect 
of these variables on the type of sentenc~~ 
(incarceration versus non-incarceration) 
and length of incarceration for the subset 
of prisoners. The results indicated that~ 
the contextual variables (median age, per­
cent black, percent female, and percent 
urban) contributed very little to the 
amount of measured variance. Before the 
contextual variab1es'were added, the R2 
for the type of sentence equation was .379 
(meaning that approximately 38 percent of 
the variance was explained). 'After the 
addition of the contextual variables, the 
R2 increased to only .382. For the 
length of incarceration equations, the 
amount of explained variance went from 25 
percent to 26 percent. With respect to 
the type of sentence analysis, the defen­
dant's race was consistently the strongest 
predictor: controlling for all otb~r 
variables, non-whites were more likely to 
be incarcerated than whites. For the 
length analysis, the type of offense was 
clearly the most powerful variable. 
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The second stage in the analysis involved 
the application of additive and interac­
tive models to subgroups within the total 
sample and the prisoner subsamp1e. Due to 
limitations in the collection of data, the 
authors restricted their analysis to sub­
groups based on age for the total sample 
(county median age greater than 25 versus 
county median age lower than 25) and to 
subgroups divided by degree of urbaniza­
tion (low, moderate, high) for the sUDsam­
p1e. ~otsurprisingly, given the tenuous 
relationship between either jUdicial age 
and sentenci~g or between age and socio­
economic status, the additive model for 
the age subgroups did not reveal any sig­
nificant differences (each R2 was .250). 
The addition of interactive terms for 
judge and defendant age and sex increased 
the R2 for the under 25 contextual sub­
group to .294 and .336 for the over 25 
subgroup. The sex interaction variable 
was by far the more significant of the 
two. In addition, defendant race was a 
relatively powerful variable in the under 
25 subgroup while crime type was a strong 
predictor in both subgroups. 

The additive model for the contextual 
urbanization subgroups revealed some sig­
nificant difference in the sources of 
variation for the length of prison senten­
ces for the different subgroups. The 
model was most powerful with the rural 
sub-group, where 32 percent of the vari·'· 
ance was explained, followed by moderate 
urban count.ies wit~ ,.27 percent and high 
urban with 26 percent. The variable 
defendant urban background was significant 
for the rural subgroup and not for the' 
other two. Judge urban background, on the 
other hand, was only significant for the 
high urban subgroup. prior record was 
significant for the rural and moderate 
urban subgroups, but not for the high 
urban subgroup. Type of offense was sig-
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nificant and had about the same level of 
predictive'power for each subgroup_ 
Finally, the affiliation of a~ interactive 
model proouced negligible l,nfJreases in th~ 
amount of explained variance for each sub­
group, although ~he interaction term for 
defen~ant-judge urban background was sig­
nificant in the high urban subgroup. 

The third and final stage of the analysis 
i~:~olved the use of simplified regression 
models (i.e., without controlling for the 
other independant variables) in order to 
analyze particular three-way interactions. 
Results indicated that the one " ••• pattern 
of interaction between defendant and judge 
is constant from one county context to the 
next." Thus, the authors concluded that 
the county median age does not affect the 
"interaction between defendant and judge." 
On the the other hand, results of the 
analysis for the urban ba9kground model 
did indicate that there were consistent 
shifts in the patterns of interaction from 
one county type to another. Thus, for 
example, in rural counties, rural judges 
were more likely to sentence urban defen­
dants harshly. Alternatively, in urban 
courts, rural defendants were more likely 
to receive longer terms of imprisonment 
when being sentenced by urban-born judges. 
However, the authors caution that these 
results must be considered "exploratory," 
particularly since other potentially sig­
nificant variables were not included in 
the analysis. 

The authors concluded that the results of 
their analysis "offer mar,ginal support of 
conflict theory propositions." They go on 
to suggest that additional variables 
relating to socioeconomic conditions are 
probably necessary for further exploration 
of the conflict theory. In addition, 
Talarico and Myers contend that the 
"multi-contextual approach carries po-

tentially strong policy implications." 
Specifically, they argue that " ••• an 
appreciation of the complexity of senten­
cing variation should caution against high 
expectations for or endorsement of simple 
proposals to eliminate all. sentencing dis­
cretionand to 'introduce definiteness in 
sentencing laws." 

While it is difficult to argue against the 
value of multi-contextual analysis, either 
f'rom an empirical or a policy point 'of 
view, several obs~rvations are in order. 
First of all, if multi-contextual analysis 
is to be a useful tool in the analysis of 
sentencing variability, it must not only 
include relevant and sensitive measures of 
socio-economic contextual variation, but 
it also must be accompanied by a thorough 
examination of the variables which previ­
ous studies of sentencing have shown to be 
associated with significant sources of 
variation. In particular, numerous vari­
ables relating to prior record, court pro­
cessing, and the severity of the offense 
must be examined along with demographic 
and other contextual factors. The Georgia 
research has been hampered by a paucity of 
information relating to legal and "quasi­
legal" variables. With respect to prior 
record variables, the research could have 
benefited from more sensitive indicators 
of an offender's prior record--for exam­
ple, the number of previous felonies or 
violent felonies as opposed to all convic­
tions,' or the nature of an offender's pre­
vious experiences while under supervision. 
In addition, the Talarico and Myers re­
search did not include any court proces­
sing variables. Numerous studies have 
indicated that variables such as the pro­
secutor's recommendation, the number of 
additional changes dismissed or read-in to 
the court for sentencing, and the defen­
dant's pretrial s(Jtus are often signifi­
cant predictors of sentencing decisions. 

Georgia 69 

h '> • , « 
d 

----_. __ .. --'-

t, 

..' 

o 

tJ 

. , 



r 

In fact, multi-contextual analysis of 
court processes in different jurisdictions 
would be particularly appropriate (see 
Utz, 1981). Finally, the Georgia research 
would have benefited from additional in­
formation relating to the offense--in 
particular, variables relating to the use 
of a weapon, the degree of harm to the 
v~ctim, demographic characteristics of the 
victim, and the number and kind of addi­
tional charges, if any. 

Clearly, all research is limited by the 
amount and tyPe of information that can be 
collected, and the intent here is not to 
criticize the Georgia project f.or not col­
lecting or utilizing all relevant informa­
tion. However, if mUlti-contextual 
analysis is to contribute to tl~f'study of 
sentencing patterns, it must do so by 
expanding onto analysis of mor:~ conven­
tional variables. While the contextual 
variable$ of degree of urbanization had 
some significant impact in the Georgia 
research, the interactive models generally 
added very little to the analysis and the 
amount of variance explained by most of 
the models was relatively small. Inter­
estingly, conventional variables such as 
race and type of offense were consistently 
among the strongest predictors of senten­
cing outcomes. :; 

In a subsequent analysis of a subsample of 
sexual assault offenders, Myers (1982) 
attempted to include more sensitive con­
textual and socioeconomic status vari­
ables. Specifically, two measures of 
contextual income inequality alon~ with 
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two measures of degree of court bureau­
cratizationwere added. lIowever, the 
results of eight additive and interactive 
models yielded R2 values of no higher 
than .150. Other than degree of urbaniza­
tion, none of the contextual variables 
were significant. Again, interactive 
models had ~ negligible effect on sentence 
type or sentence length. AS with the 
analysis of the larger sample, race and 
charge seriousness were consistently sig­
nificant. 

In sum, it is in the context of more con­
ventional variables relating to sentencing 
variability that the policy implications . 
which Talarico and Myers justifiably point 
out become problematic. Specifically, 
while it is important to keep in mind that 
efforts to structure sentencing dir.ection 
may flounder on the rocks of local resis­
tance as a result of contextual factors, 
it is equally important to realize that 
efforts to structure discretion may be 
directed against certain clearly inappro­
priate sources of variation, regardless of 
whether they are localized or not. Conse­
quently, it is both ethically and empiri­
cally important to see whether sentencing 
differentials are the result of legally 
appropriate variables such as prior record 
and the seriousness of the offense or in­
appropriate extra-legal factors such as 
the defendant's race. In light Qf the 
consistent strength of the race variable 
in the Georgia research, this seems like 
an appropriate subject for further re­
search within the multi-contextual frame­
work. 
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HAWAII 

The criminal code ~ recent changes 

Sentencing reform in Hawaii over the past 
ten years has included both the adoption 
of a system grounded in rehabilitation and 
a movement away from this system through 
the establishment of sev.eral mandatory 
sentencing provisions. In 1972, the 
legislature enacted a criminal code which 
almost completely paralleled the Model 
Penal Code developed by the American Law 
Institute. A year later, the legislature 
adopted the Hawaii Correctional Master 
Plan,37 which had been developed by 
state officials in conjunction with the 
National Clearinghouse on Criminal Justice 
planning and Architecture, a group which 
emphasized community-based programming. 

Both the new criminal code and the Correc­
tional Master plan represented the frui­
tion of many of the most advanced ideas 
associated with the medical model of sen­
tencing. However, shortly after their 
adoption, the climate for reform began to 
change. For one thing, the crime rate 
continued the rapid increase which had 
started around 1970. In Honolulu, where 
approximately 85 percent of the state's 
offenders reside, the crime rate doubled 
between 1972 and 1975, going from 3,000 
crimes per 100,000 residents to 6,000 per 
100,000 (Serrill, 1978). According to 
Serrill, both judges and the parole board 
responded to this increase by harsher 
penalities for offenders. 38 Moreover, 
in 1976, the legislature passed the first 
of several mandatory sentencing provi­
sions. In this atmosphere, it became 
difficult to implement the Correctional 
Master plan. Rather than being able to 
concentrate on community-based centers and 
programs, corrections officials were com­
pelled to focus on ways to handle the tre-

mendous growth in the prison population. 
At the end of 1973, there were 295 inmates 
in Hawaii's correctional system. By the 
end of 1981, there were 1,202 inmates. In 
1981 alone, the inmate population in­
creased by 22 percent, the fifth largest 
increase in the country. 

The criminal code, which went into effect 
in January of 1973, represented a compre­
henoive revision of the state's criminal 
law. In addition to establishing proce­
dures, guidelines, and rules of law, the 
code also redescribed offenses and created 
a classification system with an indetermi­
nate sentencing structure. Under the 
code, offenses were broken down into fel­
onies, misdemeanors, and petty misdemea­
nors. Felonies were further broken down 
into three classes: A, Band C. The 
maximum penalty for Class A offenses is 20 
years, for Class B offenses~ 10 years, and 
Class C offenses, five years. Examples of 
offenses which fall in each class are pro­
vided on the following page. 

The code also allows for extended terms 
for certain types of offenders. For per­
sons convicted of a Class A offense, the 
extended term goes up to life, for Class B 
offenders, the maximum is 10 years. In 
the original version of the code, this 
provision applied to persistent offenders 
(offenders over 22 years old with two 
prior felonies), professional criminals, 
dangerous offenders (as det~rmined by a 
psychiatric exam), and mul~iple offenders 
(HLA, Title 37, 706: 661),. In recent 
years, the legislature has added to this 
list offenders who commit crimes against 
the elderly or the handicapped as well as 
anyone convicted of murder, rape, robbery, 
felonious assault, burglary, or kidnapping 
(1981 Supplement). 
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a Hawaii Laws Annotated and the 1981 Supplement 

Kidnapping 
Rape-1st Degree 
Robbery-1st Degree 

(armed) 
Dangerous Drugs-

1st Degree 
(Heroin and other 
narcotics) 

First Degree Assault 
First Degree Burglary 
Robbery-2nd Degree Robbery 
Rape-2nd Degree 

Burglary-2nd Degree 
3rd Degree Rape 
Theft-1st Degree 

(over $200) 
Motor Vehicle Theft 

*Murder is classified .. under Class A, but it has a maximum of life 
imprisonment and life without parole in certain special cases 

Under the code, young adult defendants-­
offenders between the ages of 16 and 22-­
are subject to "specialized correctional 
treatment and a special indeterminate sen­
tence." Originally, this term was a maxi­
mum of four years for any felony. In 
1980, the legislature upgraded this spe­
cial term so that the maximum is now eight 
years for Class A offenders, five years 
for Class B offenders, and four years.for 
Class C offenders (HLA, Title 37, 706, 
667). 

Following the Model Penal Cod~ !the origi­
nal version of Hawaii's code made proba­
tion the preferred sentenc!ng option and 
relegated to the parole authority most 
decisions regarding the actual amount of 
time an offender was to serve .• ·' Since 
1976, however, the sentencing structure in 
the code has shifted steadily in the 
direction of mandatory sentencing. 

In 1976, the legislature passed a schedule 
of mandatory terms of imprisonment for 
anyone convicted of using a firearm in the 
commission of a felony. For first-time 
offenders, the mandatory term 'may be up to 
ten years for a Class A offense and five 
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years for a Class B offense. For firearm 
repeaters, the mandatory term is ten 
years, regardless of the offense class. 
During the same year, the legislature 
enacted a mandatory minimum sentencing 
provision for repeaters of the following 
offenses: murder, first degree assault, 
kidnapping, first degree sodomy, first 
degree burglary, first degree robbery, 
promoting of dangerous drugs (first or 
second degree), and promoting of harmful 
drugs in t:he first degree (706-6065). 
Since 1980, the applicability of this pro­
vision has been extended to include a va­
riety of offenders with any of the 
foregoing offenses in their record (198~ 
Supplement). The penalties under this 
provision are a mandatory term of five 
years for a second conviction, and ten 
years for a ,third and subsequent convic­
tion. Unlike most sentences, the imposi­
tion of a sentence under this provision 
may be consecutive to any other sentence 
imposed at the time. 

Another significant step away from the 
philosophy of the 1973 version of the code 
was taken by the legislature in 1980. At 
that time, sentences for any Class A 
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offenses were made unsuspendable. For 
example, a conviction for a Class A 
offense carries with it a mandatory term 
of imprisonment of up to twenty years 

) (706-659, 19lU Supplement). 

'1 For non-mandatory sentences, the parole 
l authodty 'is required to determine the 

minimum term to be served by holding a 
hearing within six months of conviction 
(706-669). Formal guidelines, adapted 
from the code, have been in use for sev­
eral years. Under the code, good time may 
be earned at a maximum rate of ten days 
per month (706-670).' 

To summarize, Hawaii has adopted a hybrid 
sentencing structure ~hich has emerged as 

a resuit of mandatory sentencing provi­
sions and a general sancti,on- upgrading 
grafted onto an indeterminate structure. 
Hawaii is a case study of how perceived 
change can lead to fundamental change. At 
this point, the legislature seems, content 
with this hybrid form. A 1981 evaluation 
of sentencing done by the state judiciary 
(under a grant from the Hawaii State Law 
Enforcement and Juvenile Delinquency plan­
ning Agency) resulted in a recommendation 
of formal sentencing guidelines. However, 

. legislation to establish such guidelines 
failed to pass. 
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IDAHO 

The context of reform 

Like many other states, Idaho bas in re­
cent years experienced an increase in pub­
lic and legb1ative support for more 
severe sanctions against criminals, and, 
in particular, against repeat offenders 
convicted of violent crimes. However, the 
response in Idaho has been piecemeal 
rather than systematic, resulting in an 
accretion of determinate sentencing provi­
sions and options within what remains a 
fundamentally indeterminate sentencing 
system. 

Although the Idaho criminal code was 
rewritten in 1979, the basic sentencing 
structure has remained the same since 
1948. At that time, the l.egislature 
established an indetelminate system for 
all felonies and misdemeanors. AS can be 
seen from Table 5, the sentencing schedule 
under this indeterminate system provides 
judges with substantial penalty ranges for 
felony offenses. Judges are generally 
free to impose any sentence within these 
broad limits, provided that the maximum is 
not less than two years, unless specifi­
cally allowed for by statute. 

Judges may withhold judgment in all non­
capital cases. In addition, they are 
authorized to impose a sentence of proba­
tion (provided the term does not exceed 
the maximum for the offense), or suspend 
all or part of any sentence. Finally, 
since 1972, judges have been entitled to 
"retain 120 day jurisdiction~ over defen­
dants after sentencing. During this peri­
od, offenders are s~nt to the diagnostic 
unit of the state penitentiary. If it is 
determined that they are not dangerous, 
they are taken to the North Idaho Correc­
tional Institution where they undergo 

Preceding page blank 

further testing and are admitted to treat­
ment programs. After completion of the 
120 day period, which may be extended 6,0 
days upon applioation by the Board of 
Corrections, the judge decides whether to 
suspend the remainder of the sentence. 

Clearly, judges have a tremendous amount 
of discretion within this system, both 
wi th respect to the leng'th and the type of 
sentence. This has recently been dimin­
ished in some respectB by the establish­
ment of several mandator.y minimum 
sentencing provisions (see Table 5). 
Nonetheless, the treatment-oriented, in­
determinate sentencing system outlined 
here remains substantially intact. 39 

Under this system, most felons are eligi­
ble for parole from the beginning of their 
terms. tn practice, however, inmates do 
not come before the board for six months 
to a year. Moreover, the board generally 
adheres to a policy which requires that 
offenders serve approximately one-third of 
their sentences (Guide to the Idaho 
Courts, 1981). However, in addition to 
those sentenced under the new mandatory 
minimum provisions ,of those given fixed 
sentences (see Table is), there are several 
other exceptions to this policy. First of 
all, anyone sentenced to life imprisonment 
(including, for. purposes of parole eligi­
bility, anyone receiving an indeterminate 
g,entence of 30 years or more) is not eli­
gible until ten years have been served. 
Secondly, those convicted of homicide 
(without a life sentence), violent rape, 
kidnapping, robbery, armed burglary, 
assault with intent to kill, and lewd con­
duct with a child are not eligible until 
they have served either one-third of their 
sentences or five years, whichever is 
greater. ~inally, sexually dangerous 
offenders may be re.leased only after a 
psychiatric recommendation. 
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Table 5 

Selected Felony Offenses and Penalties Under 

Idaho~s Indeterminate Sentencing System39 

Offense, 

Aggravated Assault 

Burglary-1st Degree (nighttime) 
,-. 

~~) 

Burglary-2nd Degree (daytime) 
Manufacture, Delivery, or 
Possession With Intent to 
Deliver I 

Schedule I-narcotic 
or Schedule II 
Schedule I non-narcotic 
or Schedule III 
Schedule IV 
Schedule V 

Possession of more than 
3 ounces of marijuana 

Desertion and Nonsupport 

Forgery 

Murder 1st Degree 

Murder 2nd Degree 

Rape 

Robbery 

Use of Firearm 

Statutorl Minimum 

NQ~,e 

1 Yfilar 

None 

Statutory Maximum 

5 years and/or $5,000 

15 years 

5 years 

39 Adapted fr~' Guide to the Idaho Courts, 1981 and Idahoc~e Annotated. 
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Unless an offender hais been sentenced 
under the fixed sentEUlcing altern.ative 
(see Table 5), inmate:s earn between five 

,I 

and ten days off thefr sentence each 
'I 

month, depending on the length of the 
,I 

sentence. Addi tiona!, good time b awarded 
for outstanding achie~\Tements. Those sen­
tenced to life impris()nment are not eligi­
ble for good time.' 

The nature of refo1.:m ~.n Idaho. The 
pattern of chang.e in tthe Idaho criminal 
justice ~¥stem over the last two decades 
generally evinces a shift of focqs from 
ad~inistrative and managerial doncerns to 
sentencing practice. In the sixties, the 
major changes were the development of a 
unified COUtt· "system and the upgrading of 
profeasional standaJ:ds for judges (Guide 
to the Idaho Court~~ 1981). In thtf'seven­
ties and early ei~h~:~~s, howev~r ,~he . 
emphasis has generally been on criminal 
sanctions. The first of these latter 
changes occurred in 19,70, when the, legis­
lature enacted a habitlll\l criminaUty (or 
persistent violator) statute"w~ich' esta~" 
lished a penalty of five, yeat's to." fife for 
anyone wi th three prior; felony convic- " 
"tions, regard16Bs of whethe( those convi~ 

"t.i9ns were in ,~d~ho or "outside ,the state '; 
C)f Idaho (ICA, 19~,2'514);. A year lator, 'r' 
the legislature passed ".. repeater,s_tatute 
which authorized jUdgeStC)_ sentence drug , 
offenders with a l~trior drug c~nviction 
anywhere in the Un'i ted Stai:.est~ a term "or 
fine up to t~ice that oth~rwis6 allOWed 
for the instant offense.' " 

\l " 

By themid-seve~H~&, the' nation~~ide ". 
movement towards 9reater deU'rminacy ~. \ 
began to have an influence on tn.e ··refo~·m 
effor,ts of Idaho' a 'legislature. However, 
rather than adopti~g(( a sett~encing struc­
ture wi th a greater " degree' of determi-
'nacy, the legislature)'.'ena:d~ed a l~w in 
1977 which provided j~~ges with the option 

of imposing fixed-term sentences. In 
taking this step, the legislature was 
clearly not interested in creating a sys­
tem which minimized disparity and maxi­
mized certainty of punishment. On the 
contrary, the legislative intent--as 
adduced by the State Supreme Court~-was 
to allow judges to prohibit the granting 
of parole to certain offenders. 40 Othor 
than stipulating that the fixed sentence 
is not to exceed the maximum allowed for 
the offense and that it must be a sentence 
of not less than two years, the statute 
does not provide any guidance regarding 
tbe appropriate cir,cumstancea for its 
application, its use is entirely at the 
discretion of the judge. 

On Nov~mber 7, 1978, a constitutional 
amendm'ent enabling t.he legisla't.ure to 
"provide mandatory minimum sentences for 
any crimes"41 ~as ratifi~d in a general 
election. Since thetn, the legi$lature has 
used its i' new author.'~ ty to ellt~Ush sever­
al mandatory minimum' sentencing provi­
sions • The fi,rst "of 'thesE! went into 
effect in 1919. In .. 1977 ,the legislature' 
had created a 'spechl sente,ncing provis.ion 
for persons convicted of using a firearm -4 

or other deadly weapOn" in the commission 
of any of the six:teen felonies covax;ed" by 
the statut.e including among others, . 
aggravated aSf:jaul~, escape, burglary" 
rape, andro~bery (lOA, 19-2520). A sen- .. " 
tence of 3 to 15 years, to ",t>e ,served qOh­
secuti vely to'\any other sentence impoaed .... 
for 'the off;ense'~ was established." The' 
first mandatory minimum sentencingprovi~ 

, sion was arLamendmentto th;ls:J.aw (lCA, "Y 

- 2520A) " It .,stipulated ':that anyone oon­
:victe4' of oommitti'ng one 'of the afor8mon~\ 
tioned offenses with a firearm (,or other " 
deadly weapon and who had" a prev:l,ous' 
similar prior conviotion in Idah~ or. any 
other 'state with,in 10:years shall.. "be 
imprison4ifcL fot a mandatory minimum period 

;') 'I" . ,)' 
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of not less than three years and up to 
fifteen years. Again, the sentence is to 
be served consecutively to any sentence 
imposed for one of the innumerated felo­
nies. Moreover, the three-year mandatory 
minimum term is to be served without eli­
gibility for parole, although there is an 
allowance for good time. 

In 1981, the legislature established two 
additional man~atory minimum enhancement 
provisions (ICA, 19 2520 B and CO). The 
first one created a mandatory minimum en­
hancement of not less than five years nor 
more than 20 years without eligibility for 
parole for offenses which result in the 
infliction of great bodily injury. The 
term of the enhancement which is to com­
mence upon completion of the sentence for 
the actual felony, is applicable to all 
accomplices as well. Under the statute, 
great bodily injury is defined only as 
significant or substantial physical in­
jury, there are not specific standards of 
proof established for the offense. How­
ever, the provision does not apply to 
offenses where "great bodily injury is an 
element of the. offense" for which the 
offender is found guilty. 

The second mandatory minimum enhancement 
passed in 19B1 established a term of not 
less than three years nor more than fif­
teen years (without eligibility for 
parole) for repeated sex off~nses,42 
kidnapping, and extortion. SpecificaUy, 
the statute applies to offenders who have 
committed or have been in custody for one 
of the covered offenses within a IS-year 
period and to offenses which were commit­
ted "by force, violence, duress, menace of 
threat of great bodily injury in excess of 
that which is necessary to commit the 
offense." For persons with two prev'iouB 
similar convictions, the enhancement is 
increased to a 10 or 20 year range. As 
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with the new statute covering great bodily 
injury, this statute provides little in 
the way of guidance or standards of proof 
for the application of the enhancement. 
Finally, it should be pointed out that the 
statute covering offenses resulting in 
great bodily in1ury is to take precedence 

~:"'henev·er circumstances arise which would 
indicate that both enhancers could be 
applicable. 

The provisions discussed aboye constitute 
the major changes in sentencing practices 
in recent years. There has been little 
interest in Idaho regarding either sen­
tencing guidelines or the general problem 
of sentencing disparities. However, the 
Supreme Court of Idaho has actively promo­
ted a judicial educational program. 
aetween 1974 and 1976, it developed a sen­
tencing manual for trial judges as part of 
an LEAA funded program. The manual offers 
suggestions regarding appropriate jUdicial 
behavior for such citcumstances as plea 
bargaining and contains a checklist of 
considerations to be used in sentencing. 
In addition to the sentencing manual which 
is to be reviewed at least semi-annually, 
court rules provide for minimum sentencing 
standards and "require specific findings 
on the record in order for judgment to be 
withheld and the case to be dismis­
sed."43 

Impact of recent changes. To the best 
of our knowledge, there has been no re­
search done on sentencing patterns in 
Idaho, either before or after the changes 
discussed in the preceding section. The 
response to our selected sample survey 
indicated that approximately 5 percent of 
all felonies being sentenc~ in Idaho wer,e 
being disposed of under the fixed senten~ 
cing alternative enacted in 1977. How­
ever, there apparently has not been any 
systematic staUstical analysis of the 
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circumstanc:es under which this option has 
been employed !nor has there been any such 
analysis ojE the impact of either provision 
or the new manldatory minimum sentencing 
statutes on pdson populations. 

Given this pal(Jcity of information and the 
short time du,ring which the latest man­
datory min:Lmllm enhancements have been in 
effect, it is difficult to assess the 
impact of l!t,atutory changes on sentencing 
practices 1rt the state. Nonetheless, some 
observation,s are warranted. 

First of a1.1, it is clear that the Idaho 
1egis1aturf~ has moved in the direction of 
what has ~aen referred to as a bifurcated 
penal poli,cy, whereby incapacitation and -
punishment, rather than rehabilitation, 
are the primary objectives in the senten­
cing of mOire dangerous, repeat offenders. 
Secondly, the establishment of the manda­
tory minimum semtences will undoubtedly 
,result in longer sentences for those 
offenders sentenced under them. However, 
whether th.lis will result in an overall 
increase ~n the prison population or, 

. , 

• 

ultimately will be counteracted either by 
shorter sentences for other offenders or 
by adjustments in other parts of the cri­
minal justice system remains to be seen. 
Finally, while the new provisions add a 
degree of determinacy to sentencing and 
parole practices, they will probably have 
only a marginal impact on overall discre­
tion within the system. Even under the 
mandatory minimum provisions, judges 
retain a wide range of possible sentence 
lengths. In fact, there is reason to 
believe that the new statutes will 
increase some kinds of discretion. Some­
what ironically, for example, the exis­
tence of the fixed sentence alternative 
increases judicial discretion by providing 
judges with yet another option as to sen­
tence type. Moreover, the creation of 
more severe sentencing options without 
precise standards or guidelines for their 
application is likely to result in an 
increase or prosecutional discretion. 
Again, however, these statements must be 
viewed as tentative, as in the case with 
so many other states, the results of sen­
tencing reform in Idaho are not yet in. 
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ILLINOIS 

Sentence reform and its context 

After almost three years of debate, Illi­
nois enacted a determinate sentencing bill 
in November of 1978. The debate over sen­
tencing in Illinois was from the beginning 
influenced by proposals circulating in the 
criminal justice literature. Initially, 
the debate revolved around the work David 
Fogel, previously a corr,ectional admini­
strator in Minnesota and at the time the 
legislation was passed, the Executive Dir­
ector of the Illinois Law Enforcement Com­
mission. As the debate intensified, 
however, the influence of Fogel's justice 
model receded, and more conventional and 
conservative views of criminal justice 
began to surface. In particular, the work 
of James Q. Wilson (1975) was cited as a 
counterweight to Fogel. In contrast to 
Fogel, Wilson emphasized deterrence and 
incapacitation as well as certainty of 
punishment. However, in the final analy­
sis, the transformation of Fogel's propo­
sal was not so much the result of 
alternative theories of academic criminol­
ogy, but rather the~litical circumstan­
ces under which sen£~ncing reform was 
debated. Nonetheless, Fogel's model 
remains the starting point for a discus­
sion of reform in Illinois. 

The differences between the justice model 
and those models which emphasized rehabil­
itation and individualized sentencing stem 
from fundamentally different philosophical 
orientations towards crime and punishment. 
As with other proposals currently being 
lumped by scholars under the rubric of the 
justice model, Fogel's model, as outlined 
in We!!!~ Living proof, was grounded 
in the belief that greater equity in the 
punishment is derived by emphasizing the 
seyerity of the offense rather than indi-

Preceding page ~'ank 

vidual circumstanoes of the offender. 
This belief was related to the argument 
that punishments should match the sev~rity 
of offenses in such a way that similar 
offenses conunitte8 under similar circum­
stances are punished similarly. 

TO Fogel, the purpose of punis~~ent was 
not the rehabilitation of individuals, but 
rather the predictive restraint of offen­
ders. In order to achieve this in an 
equitable manner, it was argued that the 
amount of discretion which existed under 
indeterminate sentenoing systems must be 
substantially reduced and more clearly 
delimited. Thus, Fogel called f'or the 
abolition of discretionary supervised 
releases, the institution of a determinate 
sentencing systeme'with legislatively fixed 
presumptive sentences, and a limited range 
of lower and higher sentences to allow for 
judicial determination of previously spe­
cified aggravating and mitigating circum­
stances. 44 

In developing his specific sentencing pro­
posals, Fogel adopted the classification 
system of the Illinois code which was 
replaced by the new law. The presumptive 
sentences which Fogel proposed for each 
class as well as the range for aggravating 
and mitigating circumstances are shown 
below: 

sentences Under Fogel's Justice Model 

Offense presumptive 
Class sentence 

Murder A Death or life 
Murder Life or 25 
Class 1 8 
qlass 2 5 
Class 3 3 
Class 4 2 

Range 
Agg. or 
Mitigation 

+ 5 I 

+ 2 
+ 2 
+ 1 
+ 

Death or life 
Life or 20-30 

6-10 
3-7 
2-4 
1-3 
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A.,. 'this e'xhibi t , shows, the intent of 
I Fogel's proposal was clearly not to link 

his concern with equity 'and certainty to 
lengthy prison terms. It, was also signi­
ficant that under the justice' model, pro­
bation remained the preferred intervention 
for fiut-I:.ime and ordinary offenders. 

'Specifically, Fogel argued that probation 
should be granted in every felony case if 
the sta'te could not show fl ••• that the 
felon could not be safely supervised in a 
non-incarcerative prog~amn (Fogel, 1975). 

.The argument by justice model advocates 
fot more predictability and less discre­
tr~n in the imposition of sanctions was 
underscored by a belief in the value of 
,f'ormal legality in the administration of 

, criminal justice. Among other things, 
this translated into an emphasis on the 
formal rights and duties of offenders. 
For example, the abolition of parole was 
proposed not only to introduce more cer­
tainty into the system, but also in order 
to end Coercive programs, treatments, and 
therapies for inmates, particularly inso­
far as ~rtici~tion in these programs was 
a 'co~dition of release. In addition, the 
JUBtice model sought to ensure due p~ocess 
in the regulation of institutional con-

'duct. Thus, Fogel argued that good time 
should be vested and that there should be 
proced~res,WherebY good time decisions 
could be' appealed by inmates. 

This emphasis on formal legality applied 
, as well to the criminal justice system as 

a whole.' To sOme extent, this 'emphasis 
was merely. the judicial expression of the 

." ,.~ "alues of equity and certainty •. However, 
I., • ft' "also reflected a concern for the neces­

sity of v:Lsibility and accountability in 
the decision-making'process. Essentially, 
the argument was that greater discretion 
in the applicatlon of sanctions should 
exist in ~he judiciary ,than in executive 

, . 
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or administrative age~cies, but with 
respect to the ~stablishment of sanctions, 
the ,legislature should have more disc~e­
tion than the judiciary. 

In additionJto these substantive values, 
Fogel's proposal was also grounded in 
several practical considerations. In 
particular, the justice model sought to 
address the problem of prison unrest by 
generally reducing the level of uncertain­
ty among inmates, and through specific 
programs such as conjugal visitation and 
self-governing prison councils comprised 
of inmates and guards. In fact, when the 
Fogel proposal for reform was first an­
nounced by Illinois Governor Walker in 
February of 1975, emphasis was placed on 
the problem of violence and mental unrest 
among iiil'llates and the capacity of the pro-· 
posed reform to alleviate these problems 
by dealing with two of their presumed 
causes: sentencing dispariUes and uncer­
tainties regarding the length of time to 
be served in prison. At the time the pro­
posal was announced, Fogel declared that 
the major goals of the plan were to 
achieve "fairness in sentencing and estab­
,lish an atmosphere of certainty among pri­
soners. ,,45 , 

These then are the major tenet~ and policy 
alternatives'offered by the justice model 
and contained in the initial proposal for 
criminal justice reform in Illinois. 
Clearly, the kind of criminal justice sys­
tem envisioned by Fogel and other adher­
ents of the justice model is tc)' be 
distinguish~d, from that which is suggested, 
by those who advocate reforms which are 
intended to insure the incapacitation of 
certain types of offenders. In contrast 
to ,the justice model, the incapacitation 
strategy emphasizes such policies as man­
datory minimum aentencesor sentence 
strQctures with substantial e~hancements 

..' 

l 
t. 

f 

for certain types of offenders (e.g., 
repeaters or persons committing violent 
crimes) • 

During the early period of the debate over 
sentencing reform in Illinois, Fogel's 
proposal was enthusiastically championed 
by Governor Walker. In fact, at least one 
observer referred to it as the Fogel­
Walker proposal (Alschuler, 1978). At the 
time, the Council of State Governments was 
able to include Illinois among the states 
with,major definite sentencing proposals, 
as dIstinguished from proposals emphasi­
zing incapacitation (The Council of State 
Gl'~:~nments, 1976). However, as suggested 
earl;~er, while Fogel's model was a cata­
lyst for much of the reform movement in 
~he early years (1975 and 1976), the crim­
l~al code which emerged is considerably 
~lfferent from that envisioned by the 
Justice model. While having much of the 
form and mechanics of presumptive senten­
cing, the new system contains substan­
tially more discretion for judges 8' 

prosecutors, corrections officials and 
the Prisoner Review Board than woUid be 
allowed under the justice model. More­
over, the code e~phasizes incapacitation 
and deterrence t6a much greater degree 
than the Fogel-Walker proposal. 

:he movement,of technical policy proposals 
Into the poll tical arena usually means 
that they will be subjected to the tug and 
pull of various interest groups as well as 
p~rtisan and ideological conflict. Occa­
sIonally, the formulation of new senten­
cing policies is at least partially 
insulated from this political environment 
t~rough the creation of special commis­
SlO~S ~~ose .. task is the developnent of new 
polIcies and laws. This was the case, for 
example, with sentencing reform in Maine 
Minnesota, and North Carolina. In ' 
Illinois, however, even though the 

governor initiated the process of reform 
the legislature assumed for itself the ' 
ta~k of d7veloping a comprehensive new 
crIminal Justice policy. In addition 
sentencing reform became embroiled in' 
partisan conflict as a result of a guber­
natorial election, and subsequent election 
of a new Republican governor a:1: odds wi th 
a De~ocrati7 legislature. Consequently, 
~he ld?ologlcal clarity and consistency 
~nformlng the debate among criminal 
Justice professionals did not translate 
into th: same consistency and clarity in 
the ultImate design and implementation of 
the new Illinois code. For these reasons 
~he fa~e of the justice model in Illinois' 
1S an Instructive case study of contem­
po:ary sentencing reform. Because of 
thIS, we detail it extensively below. 

The fate of the justice model in Illi­
nois. Somewhat surprisingly,~he Fogel­
Walker propo~~l was favorably received by 
many criminal justice practitioners. For 
example, the Washington Post reported 
that the plan 'was initially supported by 
both the National Association of District 
Attorneys and the Illinois Association of 
Chiefs of Police (Weisman, 1975). None­
theless, the legislature decided to steer 
its own course of reform and in October of 
1975, a special subcommittee was appointed 
by the House "to investigate problems in 
the correctional system and to develop 
legislative proposals for the overall 
improvement of the correctional system" 
(Subcommitte on Adult Corrections, 1976). 

While seek~ng t.O,distinguish its work from 
the ~llinol~ Justice Model and proposals 
con~1der:d In other states,. the sUbcommit­
t?e s in~tial findings and proposals were 
SImilar In many respects to the Fogel 
plan. Like Fogel, the subcommittee (offi­
cially the Subcommittee on Adu~~ Correc­
tions of the Ill.inois House Jud-iciary II 
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Committee) justified its version of ,deter­
minate sentencing as a way of combating 
the ineffectiveness and capriciousness of 
sentencifg,re~abilitation programs, and 
parole as welltas a perceived widespread 
public distrusF of the criminal justice 
system. i~ore6ver, as with t~e justice 

/ model, the: :fhitial legislative proposal 
(hereafter referred to as theIR.J. II pro­
posal) contained a schedule of sentence 
ranges which were grafted into the old 
classification system (Subcommittee on 
Adult Corrections, 1976). The R.J. II 
proposal provided a wider sentence range 
for Class 1 offenses than in the ~ogel 
plan (4 to 12 years as opposed to 6-10 
years), stayed away from actual presump­
tive terms, and proposed a series of ex­
tended terms for certain repeaters. In 
addition, the R.J. II plan called for 
vested good-time credits to promote prison 
discipline as well as longer periods of 
reentry supervision than envisioned by 
Fogel. Nonetheless, in many respects, the 
initial R.J. II proposal was more similar 
to the justice model than to the legisla­
tion which ultimately emerged. The R.J. 
II proposal was in fact supported by 
Fogel, albei,t not wi thout reservations. 

As mentioned earlier, two central features 
of Fogel's model were the establishment of 
presumptive sentences with narrow ranges 
and the abolition of parole. The first of 
these proposals was vigorously opposed by 
judges anxious to preserve some form of 
individualized sentencing (The Council of 
State Governments, )~S'f6). The second one 
was attacked by the Illinois Trial Bar 
Association and the John Roward Associa­
tion on the grounds that parole supervi­
sion is an " •• ~effective device in 
retaining people in the community and in 
preventing crim~" (The Council of State 
Governments, 1976). While these groups 
may not have been satisfied with the final 
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product of the legislature, they were 
nonetheless partly responsible for the 
dilution of the justice model proposal, 
especially regarding the elimination of 
the presumptive standards, the wider Class 
I sentence range, and the expansion of the 
reentry supervision. 

1\ 

II 
In addition to?,these insider fights among 
criminal justide professionals, and in 
contrast to th4 political context in many 

i other states, ~entencing reform in Illi-
nois generate! a large amount of public 
and media/Jttention (Zalman, 1978). In 
1976, Wh/~6 Fogel's model was still being 
seriouslY considered, sentencing reform 
became ~mbroiled in election year poli­
tics. In the midst of a party fight 
between Governor Walker and the forces of 
the late Mayor Daley, the justice model 
legislation foundered. Moreover, in the 
process, Fogel was rejected by the Senate 
for the position of Director of the De­
partment of Corrections (Col,~, 1977, 
Zalman, 1978). After Republican James 
Thompson became Governor and offered a 
mandatory sentencing bill, another impasse 
developed. According to one observer, 
"Neither the Republican governor nor the 
Democratic legislators would pass a sen­
tencing reform for which the other could 
claim credit" (Cole, 1977). 

After Thompson was elected governor, the 
proposed law changed further. Under the 
Thompson plan, determinate sentencing was 
to apply only to murder and to a new fel­
ony offense category known as Class X. 
Included within Class X were rape, kid­
napping for ransom, arson, indecent liber­
ties with a child (which was later drop­
ped), all transactions involving hard 
drugs, and the commission of any felony 
with a weapon. Generally, these offenses 
had been included in the Class 1 category 
of the R.J. II proposal. ~owever, under 

the Thompson plan, these offenses would 
have had only mandatory minimum terms of 
imprisonment (six years less good time) 

. with no maximum limits. In addition, 
persons convicted three times of Class X 
would automatically receive a life sen­
tence and persons convicted of three 
lesser felonies would, upon the third con­
viction, be adjudicated as a Class X 
felon (Memorandum by James Bagley, 
Majority Counsel for 'Rouse Judiciary II 
Committee, 1977). 

The injection of the Class X proposal into 
the debate crystallized partisan and ide­
ological differences. As a former prose­
cutor, Thompson not only stressed 
deterrence as a rationale for punishment, 
but the importance of public relations (or 
communication) in the effort to reduce 
crime. In a speech to the General Assem­
bly, Thompson said "Class X' has an impor­
tant ring to it. Deterrence requires 
communication ••• Class X is a message from 
the people of Illinois, through their 
elected representatives to criminals, to 
prosecutors and to judges." When he 
announced his crime program, Thompson 
declared that he "wouldn't mind seeing 
every gasoline station and grocery store 
in Illinois with a sign in the window: 
This store is protected by Class X. Armed 
robbery will get you a minimum sentence of 
six years" (Memorandum by Jim aagley, 
Majority Counsel for Judiciary II Commit­
tee, 1977).46 

Eventually, of course, legislation was 
passed and on February 1, 1978, the re­
vi.sed code went into effect. The legis­
lation which finally emerged was the 
result of a series of compromises between 
supporters of the R.J. II bill and those 
who supported the Thompson plan. The 
result was furt..l1er deviation from both the 
form and the ddntent of the original 

Fogel-Walker presumptive sentencing pro­
posal. To see the course of reform in 
Illinois, the provisions of the revised 
code may be contrasted with the justice 
model. 

The revised Illinois code. For one 
thing, as mentioned above, the parole 
board is not eliminated as proposed by 
Fogel, but is reconstituted with a new', 
name: the Prisoner Review aoard. In 
addition, the code does not establish pre­
sumptive sentences for each oZ£ense class 
with a narrow range of aggravat';l.ng and 
mitigating circumstances as sug~ested by 
Fogel. Instead it creates two schedules-­
one for regular terms and one for exten­
ded terms--each of which has legisla­
tively fixed minima and maxima for the 
various offense classes. Judges are to 
decide on the appropriate fixed sentence 
within the broad limits. The factors and 
guidelines in the code to be used in 
determining aggravation and mitigation are 
generally very vague. (In this respect, 
at least, the code resembles Fogel's 
model). InQluded among the 11 factors for 
mitigation are harm involved, provQcation 
by the victim, lack of prior record, and 
likelihood of recurrence of the act. For 
aggravating circumstances there are four 
general criteria. These are to be used in 
indicating dangerous or violent offenders, 
repeat offenders, or offenders who commit­
ted a felony through the use of his or her 
public office. 

The new code contains two felony classes 
'\which were not in the old classification 
system used by Fogel and the R.J. II sub­
committee. The first of these is the con-' 
troversial Class X which was discussed 
above. In its final version, Class X 
included the forcible felonies of treason, 
attempted murder, rape, deviate sexual 
assault, armed robbery, aggravated arson, 
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and aggravated arson for ransom. The 
offenses are non-probationable. The range 
of penalties within the regular term 
schedule for Class X is 6-30 years~ for 
the extended schedule it is ,30-60 years. 

The second new class in the revised code 
is a revamped version of an old habitual 
criminality statute. Essentially, the 
final form of this provision is drawn f.rom 
the Thompson proposal. The House bill had 
called for the dou?li~g of the maxi~~~ 
after a third conv1ctlon. Under the-cO~r' 
however, habitual criminality is defined 
as persons convicted of two or more Class 
X felonies. 47 For this class of offen­
ders, there is a mandatory term of life 
imprisonment. 

In addition to Class X and the habitual 
criminal category, the revised code also 
established extended terms for each class 
(other than murder) whereby the maximum 
terms were doubled for repeaters with 
prior convictions for offenses of the same 
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or of a greater class than the ins,t~nt 
offense, and if .. it was determined that the 
offense was accompanied by "exceptionally 
brutal or heinous-behavior indicative of 
wanton cruelty" (Illinois Code and Bagley 
memorandum, 1977). As with most other 
aspects of the revised code, the final 
form of the extended terms was the result 
of compromise. Thompson had proposed that 
all three-time repeaters be sentenced as 
Class X offenders while the H.J. II pro­
posal had called for extended terms only 
when there was a previous conviction for 
murder or either a Class 1 or Class X 
offense. In addition, Thompson had called 
for an extended term when it was deter­
mined that the extended term was necessary 
to "protect the public" (Bagley, 1977). 

All told, the new code established seven 
offense categories. In addition to 
creating the two new ones, the code con­
solidates mU~~',1er intooneo££efise 
category. 

I 
In retaining parole supervision, Illinois 
followed the course taken by Indiana. The 
Illinois system is unique, however, i~ 
that judges must specify a "mandatOry 
supervised release term~ of one, two, Or 
three years depending on the class of the 
offense. (A three-year term for Class 1 
or Class X offenders was added as a con­
cession to Thompson forces.) Sentences in 
Illinois are dete~minate insofar ~s the 
supervised release term begins after the 
expiration of the prison term less good 
time. However, as Lagoy, Hussey, and I 

Kramer have. noted (1978), in determining 
the cond!tlons of release, issuing sanc­
tions for violations, and deciding upon 
revocations, the Prisoner Review Board may 
significantly affect the actual amount of 
time served. In fact, upon revocation, 
the Board may 'recommit a prisoner to up to 
a year of the original sentenee which was 
not served because of the accumulation of 
good time. Also, when a prisoner is re­
released, the Board' is empowered to commit, 
a prisoner to the full mandatory release 
term. On the other hand, the Board may 
release and discharge an offender at any 
time be~ore completion of the period of 
supervision if it determines that the per­
son is like~y to remain at liberty without 
committing[another offense. In any even·t,· 
t~e,prisoner Review,Board retains a con­
siderable amount of , discretion, particu=, 
larly in terms of the time when a criminal 
is a ~isk.' 

'. 
probation, under the code, represents a 
similar combination of determinacy and ' 
discretion. Probation is to be imposed if 
the offende~ does not repres~nt ~ "threat 
to the"public" and when a nonincarcerative 
penalty 'does not, "depreciate' the serious­
ness of the offense." On the other hand, 
probation is prohibited for mur~er and all 
Class X felonies as well as for Class 1 
and 2 felon~ repeaters. ~r other cases, 

• 
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the bu~den 'is placed on'judg~s to .xp~ain 
the IN/OUT' decision. T~is, it ~illbe 
recalled, represents a departure, from the 
Fogel plan which would bava placed the, 
burden on tne state to prove the 'danger to 
society inherent in a nonincarcerative 
penalty. 

Under the code, good'ti~e is awarded on 
the basis of one, day for each day·served. 
However, in contrast to Fogel's proposal" 
good time is nQt vested. The legislature 
did attempt to establish some procedural 
safeguards for t,he revocation process. 
Thus, while the· Department of Corrections 
makes the determination as to whether ' . 
an infraction occurred, it must r'equest 
approval .from the Prisoner Review Boa'rd to 
revoke more than 30 days for one offense 
Qr more than 30 days felr any 12 'month,' ' 
period. The Board may concur with the. 
request, deny the request, or reduce the 
amount:of time to be revoked, provided' 
that the reduction does not go below 30 
days. Th~ Board is not authorized to 
increase the request (Bigman~ 1979). 

Finally, in addition to establishing 
appellate review'procedures, the new code 
cre~ted a Criminal Sentencing Commission. 
As stated in the Commission's first 
report, "This commission was cr.ated to 
assure that the, state would have an 'on- " 
going J}lechanism for' r,evi'ewing the imple- . , 
mentation of, determinate sentencing, for ' 

'assessing, its fiscal impact, and for· 
making suggestions for both legislative, 
and policy changes which may serve to , 
strengtl1en (the 'Illinois) criminal justice 
system"' (Criminal ~entencing Cmission, 

'1980). " MoreOver ~ whil., the ComJ!Iission ia' 
, empower.ed to promote uniformity, certain­

ty, and fairness throug~ ,~standardt~ed > 
sentencing guidelines", it has 'not yet . 
done so. . ' 

,', 
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Impact 

Even without Class X and the habitual cri­
minal class, the severity of sentences un­
der the new code is potentially not only 
much great~r than would have been possible 
under Fogel's plan, but also, when one 
considers former policies, substantially 
greater than under the old code. The 
range of possible sentences within the 
three classes'below Class X has been 
narrowed by raising the minima and lower­
ing the maxima. (Class 4 remains the 
same.) However, this is a somewhat spuri­
ous change in that the vertical range of 
possible sentences is increased substan­
tially with the addition of the two 
classes, and particularly Class X. More­
over, when one includes the enhancements 
of the extended schedule, the ranges' 
increase dramatically. For each class, 
the upper limit of the regular schedule is 
at least equal to the minimum of the ex­
tended terms and the maximum of the exten­
ded term is twice the maximum of the 
regular term. 

commission estimates that the new law has 
resulted in an increase for murdGt->aTia'i~"'? 
Class X felonies and a decrease for Class 
3 and 4 felonies. 

At first glance, then, it would appear 
that, with the exception of offenses at 
the extreme lower end of the sentencing 
structure, judges and prosecutors are 
generally applying the more severe sanc­
tions available within each class to the 
,more serious offenders. However, several 
important caveats to this conclusion must 
be noted. First of all, the data have not 
been analy~ed with the use of statistical 
controls. Secondly, there is no informa-
tion on how the code has affected charging 
and bargaining practices. Finally, and 
importantly, the aforementioned trends do 
not encompass cases where extended terms 
have been invoked. 

Unfortunately, there has been no analysis 
done relating to the circumstances under 
which extended terms have been used. The 
available data do indicate that the appli­
cation of extended terms has so far varied 

Turning now to the question of how this considerably from one offense to another. 
potential severity has been realized in For example, in 1980, 20 percent of the 
practice, data collected by the Criminal attempted murder cases resulted in extend-
Sentencing Commission (1982) indicate that ed terms, while only four percent of armed 
the revised code has resulted in a "trend robbery cases and seven percent of rape 
toward an increase in short- and long-term __ ,_ .. cases resulted in extended terms. (All of 
sentencing." In other words, sentences for these offenses are in Class X.) Similar 
Class X and most Cla$s 1 offenses as well disparities occurred within other classes. 
as for misdemeanors and some Class 4 The percentage of extended terms for both 
offenses have increased, while sentences burglary and robbery cases in 1980 was 
for other offenses have generally de- four percent compared to 18 percent for 
creasedi~ (Interestingly, these trends all other Class 2 offenses (Criminal Sen-
seeJll to have held statewide aQd, in fact, tencing Commission, 1982). 
according to the Commission, there is some 
tentative evidence that the new code has 
lessened whatever sentence disparities 
that JIlay have been between Cook County and 
other areas of the state.) with respect to 
projections of actual time served, the 
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While the inclusion of these extended term 
cases probably would not drastically alter 
the basic trend,s discovered by the Cr imi­
nal Sentencing Commission, the variability 
in the application of these terms under-
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scores an important fact about the new 
code--namely, that a considerable'amount 
of discretion still exists within the sys­
tem. In this respect, Illinois is similar 
to other states which have adopted 80-

called determinate sentencing reform. In 
terms of the apportionment of discretion 
to the judiciary, the Illinois code more 
closely resembles the flat-time system in 
Maine than it does other presumptive 
models. Moreover, the existence of' the 
schedule of enhancements gives prosecutors 
in Illinois a discretionary tool not 
available in Maine. In the area of prose­
cutorial discretion, the Illinois code 
resembles the Indiana code. 

Unlike Maine, of course, Illinois has 
retained a form of parole supervision, 
which is consequently an addi tional source 
of discretion. A study done by Paul Big­
man of the Chicago Law Enforce~ent study 
Group concluded that, while members of the 
prisoner Review Board were generally "per­
forming their responsibilities to the best 
of their abilities," they had failed to 
"provide adequate hearings on revocation 
of good conduct credits" (Biqman, 1979). 
This failure is attributed to contradic­
tory statutory language and to a narrow 
interpretation of the Board's'power to 
hold hearings. 

The constitution and functions of the Pri­
soner Review Board established in the new 
code represent a legislative compromise 
between groups favoring the abolition of 
paroJ.:e;· and those urging the continuation 
of parole supervision. The upshot was a 
somewhat incongruous combination of deter­
minacy and discretion. The focal point of 
thls combination is the mandatory super­
vised release term. According to the 
Chicago Law Enforcement Study Group, "Man­
datory supervised release is the most 
obvious consequence of legislative compre-

mise, embracing the most dubious aspect of 
parole (coercive services and revocation 
violations) while rejecting the most bene­
ficial (release based on preparedn~ss for 
outside living)ft (Bigman, 1979). The 
study goes on to recommend, among other 
things, the abolition of mandatory super­
vised releases, the increased use of work­
release centers, making the r~vocation of 
good time a quasi-judicial decision, and 
guaranteeing inmates access to information 
and counsel in preparation for hearings. 

Overcrowding. Like most other states 
that adopted determinate sentencing sys­
tems, the revised Illiinois ,code contains 
a sentencing structure which promotes the 
incapacitation of more dangerous and 
habitual offenders. As with the new 
Indiana code, this policy is explicitly 
built into the code through enhancements 
and mandatory sentencing provisions. The 
e~dstence of this policy and its imple­
mentation has exacerbated several problems 
in the state's criminal justice system. 
For one thing, the~~~~re indications that 
more defendants are now exercising their 
right 'to a trial, resulting in an addi­
tional straln on already overburdened 
courts (Wingert and Zielenziger, Chicago 
Sun Times, 1981). More serious than 
this, however~ is the role the new code is 
playing i~ the state's prison overcrowding 
probleJ'!l. 

Illinois has experienced a steady increase 
in its prison population since 1974. 
According to the Criminal sentencing Co~ 
mission (1982), between 1974- and 1982, the 
population ~ncreased by 98 percent while 
bedspace increased by 23.5 percent. In 
1981 alone; the number of inmates in­
creased by 13.4 percent, from.ll,899 to 
13,499 (Gardner, 1982). Corrections off i­
ciais estimate t~at there will be 16,420 
inmates by January of 1985 (Wingert and 
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Zielenziger, 1981). These officials also 
estimate that even though 2,000 new bed 
spaces will have been added between 1981 
and 1984, the system will still be 2,000 
beds shoJ;'t. 

While it would be inaccurate to attribute 
Illinois' overcrowding problem entirely to 
the new code, the application Qf the man­
datory provision as well as the extended 
terms contained within the code is clearly 
contributing to the problem. In 1980, 
34.5 percent of the prison population was 
sentenced for Class X felonies (Criminal 
Sentencing Commission, 1982). In all 
likelihood, this percentage will increase 
rather than decrease. Consequently, it is 
probable that the full effect of Class X 
on the prison population is just beginning 
to be experienced. 

So far, corrections officials have been 
attempting to alleviate population pres­
sures through the use of an administrative 
device known as early release. Between 
July of 1980 and July of 1981, 4,331 good 
risk inmates were given e~rly release . 
ranging from a few days to 18 weeks 
",ingert and zielenziger, 1981). However, 
this practice has drawn criticism from 
many judges and prosecutors. Moreover, 
the pool of good risk candidates will not 
be large enough to solv~ the problem, 
particularly as the number of Class X 
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felons increases. Faced with the prospect 
of prison unrest and federal intervention 
in the prison system, the Illinois legis­
lature has refrained from making any major 
changes in the code. In fact, the most 
important revision has been the passage of 
a law establishing a mandatory minimum 
sentence of four years (with an upper 
limit of 15 years) for the new Class 1 
offense of residential burglary (Illinois 
Code, 1982). It remains to be seen how 
this law will be enforced, however •. 

summar~. If there is a lesson to be 
learned from the fate of .the justice model 
in Illinois, it is that equity, just 
deserts, and certainty of punishment are 
sub~'iect to a var iety of interpretcstions, 
particularly in a political context. In 
contrast to Fogel's original plan of re­
form, the new code of Illinois has largely 
turned out to be an instrument for retri­
bution, deterrence, and incapacitation, 
particularly for repeaters and' certain 
~ypes of offenders deemed to~ dangerous. 
The degree to which the code serves these 
purposes remains, to a great ~xtent, hgw­
ever, a function of the discretionary 
decisions of the various actors in the 
system. Thus, in ~llinois, at least, it 
is clear that the ghost of individualized 
sentencing stalks so-called determinate . 
sentencing reform, even though it is no 
longer recognized as a legitimate mode of 
punishment. 
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Context ~ content of the reform 

On October 1, 1977, Indiana became the 
third state (after Maine and California) 
to adopt a determinate sentencing system. 
As with Maine, the new sentencing provi­
sio~s were part of a comprehensive reform 
Qf·"the state's criminal law. The last 
major revision of the criminal code had 
been in 1905, and piecemeal change had 
created, by the 1970's, over 5,000 statu­
tory offenses in Indiana. Consequently, 
one of the major tasks of the state's 
Criminal Law Study Commission (appointed 
in 1970) was to rationalize the system of 
offense classification. In this regard, 
the commission and the legislature consol­
idated the old offenses into 200 new 
offenses and created a sentencing struc­
ture containing five classes of felonies, 
two classes of misdemeanors, and three 
classes of infractions. 

I,n addition to establishing this offense 
classification system, the legislature, 
following the recommendations of the com­
mission, also created a form of deter­
minate or fixed sentencing. Under the old 
Indiana code, with the exception of four 
serious offenses (e.g., rape), sentencing 
was largely indeterminate. Judges speci­
fied a range such as 1 to 10 years, and 
the parole board determined the actual 
amount of time to be served (Ku, 1980). 
The new system instituted in 1977 con­
tained the mechanics of presumptive sen­
tencing--that is, it specified penalties, 
provided allowable ranges for sentence 
departures due to aggravating or mitiga­
ting factors, and sharply restricted the 
parole function. However, in contrast to 
many of the presumptive sentencing pro­
posals, most notably the presumptive 
system in California, the ranges for 

aggravating and mitigating circumstances 
in the Indiana schedule allowed for a 
considerable amount of discretion in the 
sentencing decision particularly where 
aggravating eircumstances were involved. 

It is important to ~ote that the code also 
contained the potential for extraordinar-
ily severe sanctions through its compara­
tively harsh presumptive terms, its 
extended terms for aggravating circum­
stances and repeat offenders, and its 
restrictions on the use of suspended sen­
tences. On the other hand, the legisla­
ture did provide for the possibility of 
more lenient treatment of less serious 
offenders. In addition, the legislature 
established a good time formula which 
could result in liberal reductions in time 
served. However, one of the effects of 
these more lenient sentencing and correc­
tional options WaEJ to create new areas for 
the exercise of discretion, a result which 
was antithetical to the original goals of 
the original presumptive sentencing pro-
posals. . 

The new Indiana Penal Code was formulated 
and enacted during a period of widespread 
dissatisfaction \llith rehabilitation and 
indeterminate sentencing. AS mentioned 
above, a Criminal Law Study Commission was 
appointed in 1970. The first task of the 
commission was to develop a Code of Crimi­
nal procedures, ,fhich was proposed in 1972 
and'enacted in part by the 1973 General 
Assembly. The next product of the commis­
sion was a new Penal Code, which was pro­
posed in 1974 and reviewed by the legisla­
ture in its 1975 and 1976 sessions. 

By the time the code was formulated and 
considered by the legislature, crime had 
become. a prominent issue in the nation, 
and Indiana was no exception. Statistics 
on crime rates had shown dramatic 
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increases and the media had responded by 
giving crime-related subjects more atten­
tion. It was in. this atmosphere that the 
Indiana legislature revised its criminal 
code. According to one student of sen­
tencing reforms during this period, the 
Indiana legislature was "faced by fierce 
public passions over crime issues." 
(Zalman, 1979). 

Much of the public arousal over crime 
issues has focused on the presumed 
leniency of judges, corrections' personnel, 
and parole boards. In the severities this 
perception was increasingly linked to the 
belief that the treatment model of correo­
tions, with its emphasis on indeterminacy 
and rehabilitative programs, was a fail­
ure. As is by now well known, it was also 
during this period when severalalterna­
tive models of sentencing and coirections 
appeared. As discussed elsewhere in this 
book these models were proposed by crim­
inologists and reformers who sought a 
greater degree of determinat':y as a way of 
promoting goals of increa,sea equity, 
certainty, and accountability in the crim­
inal justice system. 

In Indiana, as 'in other states that moved 
towards determinacy in this era, the 
context for reform was defined by a con­
fluence of pu~licarousal over crime, dis­
satisfaction with rehabilitation and 
indeterminate sentencing, and the avail­
ability of alternative, determinate models 
of sentencing and corrections. Moreover, 
during the period when the Indiana legis­
lature was considering the new code, both 
Maine and California enacted new deter­
minate sentencing systems, lending cre­
dence to the notion that determinate sen­
tencing was the wave of the future. These 
various influences were revealed by James 
Smith, an administrative aide to the (, 
governor at the time of the reform, in an 
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interview published in the New York Times 
on October 12, 19,76.As Smith put it, "We 
felt we strongly needed a new criminal 
code, and philosophically we believed in 
determinate sentencing. The parole system 
as practiced now is a farce and just 
doesn't work ••• The thruet that we used 
(sic) was that~ (the determinate sentencing 
legislation) provided the prosecutors and 
the judiciary with an up-to-date tool in 
the administ~ation of the criminal justice 
system. We felt strongly that it would 
help reduce crime." 

The~e was, of course, some opposition to 
the new sentencing system. In addition to 
some general opposition to the severity 
and determinacy of the new system among 
some criminal justice practitioners, there 
was also a 'group of reformers that lobbied 
in favor of a form of determinate senten­
cing with less severe sanctions, less 
judicial discretion; and more possibili­
ties for noninc:arcerative alternatives. 
Two of the most: active of these organiza­
tions were the American Friends Service 

··-""Committee (which took an advocacy position 
regarding determinate sentencing as a 
means of achiev'ing equi ty) and an organi­
zation known as P-A-C-E (Public Action in 
Correctional Effort). The pressure of 
these groups in the debate over Indiana's 
code is indicative of the nature of sen­
tencinciaebate~ in general during the mid­
seventies. Attention had not yet, focused 
on the problem of prison overcrowding to 
the extent that it has in recent years 
and, .. while dissatisfaction with indeter­
minate sentencing cut across the political 
spectrum, the direction of determinate 
sentencing movements was far from clear. 
However, in Indiana, at least, determinate 
or fixed sentencing became associated with 
at l:east potentially severe sanctions, 
while retaining a relatively large amount 
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of judicial, proaecutorial, and correc­
tional discretion. 

Public Law 148. Early in 1976, the Gen­
eral Assembly enacted public Law 148, 
which incorporated most of what the Crim­
inal Law Study Commission had proposed. 
Originally, the code was scheduled to go 
into effect in July of 1977, with the 
interim period designated for additional 
debate and fine-tuning of the provisions 
in the code. The debate intensified in 
the last few months before the code was 
scheduled to go into effect, and the date 
was postponed until October 1. According 
to Clear, Hewitt, and Regoli (1978), "In 
the final stages of legislative debate, 
the penal code was severely criticized as 
much too lenient." As a resu~t, several 
amendments were introduced to increase the 
presumptive sentences for most classes in 
addition to making several other senten­
cing provisi'ons more severe (Ru, 1980). 
Opponents of the legislation were success­
ful in keeping the presumptive term for 
Class D felonies, which account for about 
on~half of all felony convictions, at two 
years. However, analysis of the effect 
the new code would have had on a sample of 
first offenders sentenced before the new 
code went into effect (N-234), indicated 
that, if the sample had been sentenced 
after the last round of amendments, their 
sentences would have been 50 percent more 
severe rather than 25 percent more Illevere 
(Clear, Hewitt, and Regoli, 1978). 

As mentioned earlier, Indiana's new penal 
code established a sentenoing schedule 
with ten crime categories, five of which 
applied to felonies. Most of the more, 
common offenses span a number of felony 
classes, depending on the circumstances of 
the crime--e.g., whether a weapon was used 
or injury was inflicted. 

Under the schedule, judges retained a 
great deal of discretion. AS can be seen 
from Tabl.e 6, there was a wide margin for 
the lengthening of terms due to aggrava­
ting circumstances and a much more narrow 
range for shortening terms as a result of 
mitigating circumstances. 

The code established a two-fold sentenc~ng 
process wher.eby a separate sentencing 
hearing was to be held after the trial. 
At this hearing, the prosecutor could 
present evidence for aggravating or miti­
gating circumst,ances and make correspond­
ing recommendations regarding departures 
from the relevant presumptive term (ICA, 
sec. 35-4.1-4.3). The code provided liats 
of appropriate aggravating and mitigating 
circumstances but allowed prosecutors and 
judges to consider other factors as well 
(sec. 35-41-4-7). Examples of aggravating 
factors included: 1) the offender had 
recently violated conditions of parole or 
probation, 2) the Offender had a history 
of criminal activity, 3) the victim was 
O~ler 65 years of age or mentally or physi­
cally infirm, 4) a reduced or suspended 
sentence could depreciate the seriousness 
of the crime. Mitigating factors might 
include: 1) the circumstances of the crime 
were unlikely to recur, 2) the offender 
was strongly provoked, 3) grounds existed 
to excuse or justify the crime, 4) the 
offender was likely to respond positively 
to probation or a short term imprisonment, 
5) the offender had promised, or made 
resti tution. 

Although required to provide a written 
justification for dep~rtures from the pre­
sumptive se~tence,.a judge was generally 
free to impose Whatever fixed term within 
the possible ranges he or she felt was 
warranted by the circumstances of the 
offense. According to Ku (1980) • ••• vari­
ation from a base or presumed sentence 
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Table 6 

Examples of Indiana's sentencing Code 

Offense 

Murder 

Class A felony 
i.e.: Child molesting 

Kidnapping 
Major narcotics 

Class B felony 
i.e.: Rape 

Robbery' wi th 
injury 

,Lesser no!lrcotics 

Class C felony 
i.e.: Armed robbery 

, Forgery 
Drug possession 

Class D felony 
i.e.: Simple burglary 

Credit card 
deception 

Class A misdemeanor 

Class B misdemeanor 

Q 
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preslDllpti'Te 
sentence 

40 years 
(or death) 

30 years 

10 yea~s 

5 years 

2 years 

o 

0-1 years 

0;-6 months 

Aggravating 

+1-20 years 

+1-20 years 

+2 years 

N/A 

N/A 

,~:, : 

Mitigating 

, -1-10 years 

-1-10 years 

-1-4 years 

" -1-3 years 

-1-3 ,years 
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length is largely in prosecutors and 
judges' hands in Indiana, whereas such 

'variation is specified by the legislature 
in California." 

There were some restrictions on jUdges 
relatir&g to the use of., suspended sen-

'tences, probation, and certain multiple­
charge cases. Sentences could not be 
suspended if the offender had a prior 
felony conviction, if the instant offense 
involved the use of a deadly weapon or 
resulted in serious bodily injury, if it 
was committed against a child, or if the 
conviction was for delivering narcotics 
(ICA, sec., 35-50-22). In addition, if a 
defendant had previously been convicted of 
two or more prior unrelated felonies, the 
state could petition the court to find the 
offender a habitual offender. In these 
cases, judges were required to impose a 
fixed term of 30 years to be served con­
secutively to the sentenced offense (ICA, 
sec., 35-50-2-8). In addition, if a 
defendant committed an offense while on 
pre-trial release, probation, or parole, 
~he code required that the sentences be 
served consecutively (35-30-1-2). 

While most of the sentencing provision of) 
the code would seem to encourage greater 
severity, there are some provisions which 
mitigated against this tendency. For one 
thing, offenses which ~.,ere designated as 
non-suspendable could be charged a~ 
"attempts,· and therefore outside the 
scope of "the mandatory imprisonment ~rovi­
sion (leA, 35-41-5-1). In addition, a 
person convicted of a ClaGg D Felony could 
be sentenced as it!'for a misdemeanor 
'(35-20-2-7). The code also stipulated 

" that within 180 days after the imposition 
of a sentence, the court could reduce the 
sentence or suspend it provided that it 
was nota mandatory term. 

"'-', -----~-

Clearly, these provisions must be seen not 
only as a means of providing offenders 
with the possibility of more lenient 
treatment, but also asa way of providing 
prosecutors with more bargain,ingleverage 
and judges with more flexibility and dis­
cretion (Ku, 1980, and Clear, Hewitt, and 
Regoli, 1978). ~ 

Similarly, several of the new provisions 
relating to corrections (l9lici.<!s, in insti­
tutions had the dual function of 'affording 

~' inmates some opportunities for more 
~ lenient treatment while simultaneously 

giving corrections Officials more flexi­
bility in the areas of inmate discipline 
and bedspace. ~) 

While Indiana's determinate sentencing 
~ystem is different than those in Califor­
nia and Maine in that it retains a limited 
form of parole, parole in Indiana g6~,r­
ally can no longer be used as a discipli­
nary tool Within the prisons. Its main 
use is restricted to parole su~rvi9ion 
for the "remainder of an offender's term 
after ,he or she has served the fixed sen­
tence less reductions for good time. Con­
sequently, good 'time (or credit time as it 
is called in Indiana) has asslDlled~~:e 
importance. Under the code, inmaC'es are 
placed in three classes for purposes of 
receiving credit time; ( Class 1--50 
percent reduction or one on one, Class 
II--33 percent sentence reduction or one 
on two, and Class III--no credit time. 

" All incarcerated inmates are 1ni t'ially 
Class I. Reassignments to Clas~ II or III 
occur because of violations of prison 
rules,or reguiations. Since credit no 
longer vests, an inmate can be de~rived of 
any part, or all, of credi t t(~me earned if 
he or she has violated the prison 
rules. 50 
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In addition to tHe increased importance of 
good-time provisions, the Department of 
Corrections has also acquired the author­
ity to designate security ,levels, with 
minimum security designations not neces­
sarily involving a penal facility (ICA, 
35-4, 1-5-3 and 4). As with the good-time 
provisions, this authority not only pro-
vided inmates the possibility of less 
severe conditions, but also gave correc­
tions officials more flexibility in the 
areas of discipline and m~nagement. 

VI 
Finally, if a parolee is Jrevoked, he or 
she is imprisoned for the remainder of the 
original sentence, less any good time 
earned after revocation. For these cases, 
however, the parole board functions as it 
would under an indeterminate system. For 
other parolees the law requires that they 
be discharged, if they have not been 
revoked after a year. 

Additional changes. In the time since 
the code was enacted, the legis'lature has 
refrained from making any major additional 
changes in the code. In 1979, it added a 
few due process guarantees to the 
good-time provisions (ICA, 35-50-6.4, 1982 
Supplement). In 1980, it changed the 
habitual offender statute so that if ten 
or more years had elapsed between the date 
when the defendant was last discharged 
from probation, imprisonment, or parole 
and the date of the current of~ense; up to 
25 years could be subtracted from the 30 
year fixed term (ICA, 35-50-2-8, 1982 
Supplement). In these cases, aggravating 
and mitigating circumstances could be used 
to determine the actual amount to be 
deducted. Finally, in 1982, the legisla­
ture changed the sentencing provisions for 
Class D felonies so that a person could 
not be sentenced as a misdemean~nt if he 
or she had a prior unrelated f~lony which 
was sentenced as a misdemeanor and which 
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was committed less than three years before 
the present offense. 

Assessing the impact 

Despite the controversy which has consis­
tently surrounded the Indiana code since 
its adoption in 1977, there has been sur-
prisingly little research done on the 
effect of the code. Researchers have 
instead focused on other states with 
determinate sentencing or on the effect of 
specific types of changes such as manda­
tory minimum gun laws. In any case, given 
the paucity ,pf available research, it is 
difficult to assess the effect of the 
Indiana code. 

There has no't been a shortage of reac­
tions, opinions, and predictions regarding 
the new cede, however. Since its passage, 
the Indiana code has meant many things to 
many people. While supporters are gener­
ally agreed that the code is a more modern 
and efficient means of combatting crime--a 
view reinforced by the fact that the code 
doeS in fact rationalize crimimal law in 
the state--their views on the more speci­
fic issue of the impact of the code on 
sentencing have been somewhat contradic­
tory. As Clear, tIewitt, and Regoli put it 
shortly after the code was implemented: 
"In the eyefLQf one interest group or 
another, the new Indiana Penal Code is 
variously exp~cted to increase prIson 
populations, make penalties more appro­
pria)re""l~to the offense, equalize penalt:i.es, 
reduce:~rb!trativeness, increase public 
protection, increase system efficiency, 
reduce harshness, and reduce leniency." 

Critics of the code, on the other hand, 
have been more consistent in their 
appraisal. While often coming from 
different perspectives, these critics have 
generally been united 1n their emphasis on 
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the substantial amount of discretion 
engendered by the new system as well as 
the severity of the sentencing provision. 
In the period immediately following pass­
age of the new code, the variety of 
options available for sentencing as well 
as the wide ranges of sentence lengths led 
many insiders and observers to refer to 
the new code as a prosecutor's law. For 
similar reasons, an organization opposed 
t,o the code char~cterized the new sentenc­
ing structure' as indeterminate flat-time 
sentencing. As Clear, tIewitt, and Regoli 
(l978) put it: 

The new Indiana Penal code provides 
such wide discretion, coupled with 
untenably heavy penalties, that a 
most likely result will be the 
reaction and solidification of a 
formal system of decisions and rules 
that barely conceals a low-visibil­
ity, busy, and pragmatic system of 
informal decisions regulating the 
actual sentences, largely in the 
control of prosecutors, judges, and 
correction officials. 

Sc~e critics went so far as to suggest 
that the new code produced 11 tUe in the 
way of~sllbst;antive,change. For example,' 
Zalman (1979) ,argued tbC!t "'!'h~ Indiana 
legislature ••• seems to have found the 
greater wisdom in appearing to create 
change while actually doing little or none 
at all." Similarly, Clear, Hewitt, and 
Regoli suggested that as a result of the 
informal system of decision making engen­
dered by the' code, "The new sentencing 
scheme may come tQ bear a strange resem­
blance to what reformers hoped to elimi­
nate." 

Of cours*..i" as, these authors also sug­
gested, there was little initial consensus 

among these reformers as to what should be 
eliminated, except perhaps parole and 
crime, itself. Nonetheless, there is some 
truth in the argument advanced by the 
critics--namely, to say that Indiana 
adopted determinate sentencing is mislead­
ing insofar as the new system contains 
substantial room for discretionary deci­
sionmaking by judges, corrections offi­
cials, and particularly, prosecutors. In 
fact, in light of the wide ranges for 
aggravating and mitigating circumstances 
as well as the variety of mandatory and 
nonmandatory options available to prose­
cutors and judges, the sentencing struc­
ture can be characterized as determinate 
only after the point of sentencing. In 
this respect, despite the form of presump­
ti ve sentencing, Irldiana' s code is 
actually more akin to Maine's code than to 
the more clearly p~esumptive system in 
California. However, in contrast to 
Maine, Indiana's system is substantially 
less determinate than Maine's in the area 
of good-time policies. 

As several critics have pointed out, the 
new code was simultaneously an effort by 
the legislature and other persons involved 
to effect substantive change and to "get 
tough" on crime or at least, create that 
imi?reasion~ 'As Clear, Hewitt, and'Regoli 
sa'id: the new code " ••• is at onqe an 
attempt at criminal justice and an effort 
at public relations." These authors con­
cluded that the legislature achieved 
neither of the goals. In other words, the 
label of determinate sentencing seems to 
have been used in Indiana to solidify and 
legitimize a reform effort which was 
largely motivated by the desire to get 
tough on crime and to project the corres­
ponding political image. From this per­
spective, there was nothing disturbing 
about providing prosecutors or other 
criminal justice personnel with a substan-
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tially greater amount of discretion than 
envisioned by the likes of Fogel or Von 
Hirsch. The goals of greater equity, 
certainty, and visibility were subsumed 
under this perspective, and as a result, 
were greatly compromised. Moreover, in 
Indiana, just deserts had quite simply 
become associated with the possibility of 
giving certain (violent and repeat) 
offenders very severe sentences. 

The upshot has been the creation of what 
has been called a hybrid approach to sen­
tencing (Lagoy, .Hussey, and Kramer, 1978). 
The label of determinate sentencing 
actually encompasses several philosophical 
orientations towards sentencing, with an 
emphasis on incapacitation of statutorily 
defined serious offenders. Indiana's 
hybrid system is reflected in its limited 
use of parole, and.particularly in its 
traditional use of parole with those 
offenders whose paroles have been 
revoked--that is, the same type of serious 
(repeat) offender with which the indeter­
minate system of parole is alleged to have 
failed. However, this admixture'of sen­
tencing orientations is perhaps best seen 
by the curious manner in which the cOde 
treats offenders who are deemed in need of 
rehabilitation" Specifically, the code 
treats the need for J;'eh~~il.itat:tve t.::sat= 
ment ~s if it 'were an aggravating circum­
stance: Judges may increase but not 
decrease a sentence if it is determined 
that rehabilitative treatment can "best be 
provided by his commitment.to a penal fac­
ility" (35-8-9-7 (c) (3). 

Clearly, ~hen, the new Indiana code has 
engendered a hybrid system which is char­
acterized by a substantial amount of 
informal discretionary decision making. 
However, one need not conclude from this 
that the new system is essentially the 
same as the old one. For'one thing, it 
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must be kept in mind that discretion does 
not exist in a vacuum, but is exercised in 
the process of choosing among concrete 
alternatives. Consequently, the potential 
severity of the sentencing structure cah 
have a very substantial impact on senten­
cing patterns. Moreover, as Orland (1979) 
said with respect to prison staffs and 
corrections officials, the abandonment of 
indeterminacy "can lead to the ascend­
ency ••• of custodial and punitive perspec­
tives." 

There is some evidence that in the first 
year or so of the code's existence, there 
was little change in the state's senten­
cing patterns. In an analysis of the 
first 705 offenders sentenced unde~ the 
new code, Ku (1980) found that the minimum 
projected time served for these cases in 
comparison with pre-code cases was shorter 
for robbery, longer for burglary, and 
about the same overall. In addition, Ku 
found no notable increase in the number of 
admissions to prison during the initial 
eight-month period after the code went 
into effect. 

However, Ku's findings may present a 
picture of continuity and relative len­
iency which 'was shortlived and perhaps 
even non-existent. As ·.Ku admits, his 
analysis is based on the "best case" for 
determinate sentencing. For one thing, 
his projections ass'umed the most liberal 
good-time reductions possible. In addi­
tion, his sample may not have ~cluded 
those cases involving the more~severe 
sanctions of the new code because those 
defendants were more likely to have exer­
cised their right to a trial. Finally, it 
is likely that the cases in Ku's sample 
were processed during a periqd when prac­
titioners were adj~~sting to the code. For 
example, prosecutors and defense lawyers 
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were probably still in the process of 
developing negotiating strategies. 

In any event, the rate of admissions, as 
well as the num~T. of inmates in state 
prisons began to move rapidly upwards 
after implementation of the 1977 law. In 
1979, the rate of prisoners per 100,000 
civilian population jumped from 82 to 105 
(Sourcebook of Criminal Justice st~tis­
tics, 1981). In 1981 alone, the prison 
population grew by 20.5 percent, going 
from 6,683 inmates to 8,054 (Gardner 
1982). While it is difficult to trace all 
of this increase to the new code--partic­
ularly in light of nationwide trends of 
this kind, by 1981 several state correc­
tions officials were publicly attributing 
overcrowaing and the attendant danger of 
prison unrest to th~ new code. As 
Robinson noted in a newspaper article 
written for the Chicago ~Times in the 
sununer of 1981: 

Many experts believe the chief cause 
of crowding is the state's three­
year-old reformed criminal code, 
which mandates specific prison terms 
for many crimes and allows judges 
little flexibility to grant alterna-

tive punishment. Thus, prisons are 
receiving more young people facing 
long jail terms with little hope for 
early release--people Midkiff (a 
former corrections ombudsman) calls 
the new lifers. 

Again, it ~~st be pointed out that there 
are ways f6~ prosecutors and judges to 
avoid many of the mandatory provisions and 
the extended terms, if they ~ choose. 
Clearly, however, at least some prosecu­
tors and judges do not view these provi­
sions as the "untenably heavy penalties" 
which Clear, Hewitt, and Regoli described 
them as, and are in fact enforcing them. 
Moreover, it appears quite possible that 
this situation can result in a significant 
amount of sentencing disparity. 

In recent years, the Indiana legislature 
has refrained from any major revisions of 
the code. Several programs relating to 
non-incarcerative alternatives for non­
violent offenders were discussed in 1981,' 
but were not acted upon. In the meantime, 
prison officials continue to worry about 
prison conditions and the lack of money 
and programs.to ameliorate them. 

Indiana 99 

., 

~ 
,. .. 

" ~ 



~ 
~j 

..... --.---~ .... ,,~o::. .. w.!~ 

IOWA 

The context of reform 

At a time when much of the rest of the 
nation is preoccupied with determinate 
sentencing or with sentencing guidelines 
which are based on judicial patterns, Iowa 
has turned its attention to the possibil­
ity of incorporating risk assessment into 
its sentencing decisions. Currently, 
legislation which would gradually phase 
risk assessment into sentencing decisions 
is being seriously considered in the 1983 
legislative session. The proposal, called 
the "Classified Sentencing System," passed 
the Iowa House in 1982 by a large margin, 
but died in the Senate when time ran out 
at the end of the legislative session. 
Under the system, a Habitual Offender 
Classification based on both prior record 
and a statistically-based. assessment of 
risk would be established as part of a 
sentencing scheme which attempts to dis­
tinguish between habitual, potenti&lly 
violent offenders, and those offenders who 
are less serious. In addition, sentencing 
guidelines different. from those originally 
developed by the Albany group (Kress, 
1980) were tested i.n Polk County in 1981. 
These guidelines are unique in that they 
combi.ned m~asl.1res of geneul risk and vio­
lent risk with the more conventional fac­
tors of offense severity and prior. record. 
A similar set of guidelines has been 
employed by the Iowa Board of Parole since 
March of 1981. Subsequent to the Board's 
decision to use the guidelines, the legis­
lature passed H.B. 849, requiring the 
Board. to develop and use " •• 0 criteria 
which statistically have been shown to be 
good predictors of risk to society of 
release on parole" (Fischer, 1982b). 

Much of the recent interest in Iowa in 
risk assessment appears to be a reaction 

to a rather sharp increase in the state's 
prison population. In particular, between 
1979 and 1980, the number of inmates in­
creased by 18 percent, from 2,099 at the 
end of 1978, to 2,479 at the end of 1980 
(Fischer, 1981). In the meantime, the 
statistical Analysis Center of the Office 
for Planning and programming completed the 
development of its Offender Risk Assess­
ment scoring System. According to Darryl 
Fischer, who directed the project, this 
system ~could significantly increase the 
efficiency with which decision-makers make 
judgments of risk" in Iowa (Fischer, 
1980a). In fact, "[at] the extreme, SAC 
(the Statistical Analysis Center) has 
taken the position tbat, with effective 
risk assessment providing input to sen­
tencing and parole decision, it is poss­
ible to reduce commitments to adult 
correctional institutions and to reduce 
the average length of prison terms, 
••• while at the same time reducing 
recidivism rates and better protecting the 
general public." Naturally, in an era of 
renewed public concern over crime, prison 
overcrowding, and general fiscal crisis, 
expert claims ~ucb as these'will receive a 
considerable amount of attention. 

Due largely to the arguments of SAC that 
the increase in prison population was pri­
marily the result of a reduced rate of 
parole and that the use of risk assessment 
in parole release decisions could increase 
the number of paroles while simultaneously 
increasing public protection, the legisla­
ture put a cap of 2,650 on the institu­
tional populations (Ft~cher, 1982a). 

To put the Iowa risk assessment system in 
perspective, we turn now to a review of 
sentencing under Iowa's criminal code. 

Iowa's criminal code. The current code 
~o;a was enac~by the legislature in. 

Iowa 101 

------.--

1 

I 
t 

" 

.. 
, 

, 
o 



I 

f 

m 

() 

: 
I' 
) 
u 
Ii 
i' 
), 

ji 
,( 
li 
11 
b ;: 

n 
II 
?r 

I' 1\ 
j 

" : 

!" 

1976 and became effective January 1, 1978, 
(Iowa Code Annotated, 1978). Under the 
code, there are four classes of felonies 
(A,B,C, and D) and three classes of mis­
demeanors (aggravated, serious, or sim­
ple). For Classes B, C, and D, the code 
established a's9hedule of indeterminate 
sentences. Persons convicted of a Class B 
offense (including 2nd degree murder, 2nd 
degree sexual abuse, 2nd degree kidnap­
ping, 1st degree robbery, and 1st degree 
burglary) are subject to a sentence of not 
more than twenty-five years. Class C 
offenders may receive a sentence of up to 
ten years. Examples of offenses in this 
class are 1st degree theft (over $5000), 
attempted murder, 3rd degree sexual abuse, 
2nd degree robbery, and 2nd degree bur­
glary. For persons convicted of Class D 
offenses (e.g., 2nd degree theft, lascivi­
ous acts with a child, and extortion), the 
maximum sentence is five years impris~n­
mente By contrast, the Class A offenses 
(1st degree murder, 1st degree sexual 
abuse, 1st degree kidnapping, and 1st 
degree arson) have a determinate penalty 
of life imprisonment. Persons convicf~d 
of these offenses are not eligible for 
parole unless the sentence is commuted by 
the governor. 

The legislature also created several man­
datory minimum sentencing provisions when 
it enacted the new code. Under the code, 
there is a mandatory minimum sentence of 
five years for anyone convicted of using a 
firearm while committing a forcible felony 
(I~, 1978, par. 902.7). A forcible fel­
ony includes any felonious assault, mur­
der, sexual abuse, robbery, arson in the 
first degree, or burglary in the first 
degree (ICA, 1976, par. 907.3). For 
habitual offenders, defined as anyone con­
victed of a Class C or D felony who has 
twice before been convicted of a felony, 
there is a mandatory minimum sentence of 
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three years (ICA, 1978, par. 902.8). The 
code also stipulates that an offender who 
has a prior conviction for a forcible 
felony must serve half of the maximum for 
the instant felony conviction before being 
eligible for parole. Similarly, defen­
dants cc'nvicted of deli very of controlled 
substances (other than marijuana) must 
serve a minimum of one third of the appli­
cable maximum before being eligible for 
parole. 

In addit~on to these mandatory minimum 
provisions, the code also prohibits pro­
bation (l~egardless of whether it results 
from a dE~ferred judgment, a deferred sen­
tence, 01: a suspended sentence) for anyone 
convicted of a forcible felony or of pos­
session ,of'! th intent to deliver a con­
trolled substance (ICA, 1978, par. 
907.3). 

Finally, the code includes a provision for 
split sen,tences. Under this provision, 
judges ma:r sentence offenders to a period 
of shock l;>robation whereby an Offender 
receives a short term of incarceration to 
be fol1ow~~d by a period of probation (ICA, 

-1978, par" 907.3). 

Impact of ~ Erovisions 

Unfortunately, ther,e' has been little anal­
ysis of the impact of the new code and the 
mandatory minimum provisions on sentencing 
practices. The information which is 
available suggests that the effect of the 
mandatory sentencing provisions has been 
marginal. As mentioned previously, there 
was an 18-percent increase in Iowa's pri­
son population during 1979-80. Since the 
new code went into effect on January 1, 
1978, it would appear at first glance that 
the increase was attributable to the stif­
fer penalties continued in the new code. 
However, the st;;:tte's Statistical Analysis 

o 

Center has estimated that 79 percent of 
the l8-percent increase was due to a re­
duced rate of parole release and not to 
increased commitments, (Fischer, 1982a). 
Furthermore, Fischer estimates that, while 
10 percent of Iowa's inmates are serving 
mandatory minimum sentences, the overall 
effect of these sentences on the prison 
population is 5 percent or less. Fischer 
gives two reasons for this situation. 48 
First of all, it appears that prosecutors 
and judges have often chosen not to invoke 
the new mandatory minimums. Secondly, the 
new provisions do not contain prohibitions 
on the earning of good time, which in Iowa 
may be earned at the rate of one day for 
each day served. Consequently, the actual 
amount of time served for a mandatory min­
imum term may be considerably less than 
the sentence provided in the statute. 
Fischer notes, however, that the allowance 
of good time for offenders serving manda­
tory minimum sentences has drawn consider­
able criticism- recently and may be changed 
by the legislature. 

Risk assessment in Iowa - ---
Since 1974, Iowa has had an integrated 
statewide data collection system. On the 
basis of this system, Darryl Fischer and 
his associates at the Statistical Analysis 
Center have developed the Offender Risk 
Assessment Scoring System mentioned ear­
lier. The system was constructed on the 
basis of information relating to numerous 
characteristics of 6,337 adult probation­
ers and parolees released from supervision 
during the three year period of 1974 to 
1976. An additional data set consisting 
of 9,387 probationers and parolees re­
leased nfrom supervision between 1977 and 
1979 was used to validate the risk assess­
ment system. 

The Iowa risk assessment system defines 
recidivism as any new arrest within a spe­
cified period. While Fischer developed 
the system using several time based fre­
quencies for new criminal charges, it 
appears that his scoring system was pri­
marily based on frequencies of new arrests 
within an l8-month period following place­
ment on probation or release on pa~ole 
(Fischer, 1980a, 1980b, Fischer, 1980c). 
These frequencies were then weighted by 
the offense severity of new charges. The 
weighted frequencies were analyzed using a 
variety of offender characteristics in 
order to determine the statistical/actu­
arial probabilities of recidivism among 
certain types of offenders. These "con­
figurations" wer~:, used to develop two 
scales of risk: " one for general risk and 
one for violent risk. The first scale has 
eight levels of risk, ranging from "Super 
Recidivist" to "Very Low Risk," while the 
second scale has nine levels ranging from 
"Super Recidivist" to "Nil Risk" (Fischer, 
1980a). As can be seen from the "model 
guidelines" in Tables 7 and 8, the entire 
general risk scale and the upper levels of 
the violent risk scale were incorporated 
into the sentencing guidelines that were 
tested in Polk County, as well as the 
parole guidelines currently being tested. 
(Note that in Table 7 "shock" refers to 
shock probation and "RC" refers to resi­
dential corrections programs.) 

Using "configural analysis," Fischer con­
cluded that high-risk offenders tend to be 
young with prior adult and juvenile 
records. The intensity of the prior 
record--that is, its concentration in a 
relatively short period of time--was shown 
to be more predictive of recidivism than 

o 
the ,absolute len'gth of prior records. 
Also, among all variables employed, age at 
first arrest was the best predictor of 
recidivism (Fischer, 1980b). The younger 
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TABLE 7 

State of Iowa 
prescript! ve Sentencing Gui'de1;J.nes 

Felony and Aggravated Misdemeanor Convictions 
2ased on Offense Severity, Prior Felony RecQrd, and General/Violence Risk Assessment 

\) 

General risk rating/ 
prior felony record 

High-medium risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felony cony. 

Low-medium risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felony cony. 

Low risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felonyconv. 

Very-low risk 
Two+ prior prison terms 
One prior prison term 
No prior pr,ison term 
No prior felony cony. 

Offense severity 

Class C Class 
Not 

Class A Class B Against against Against 
felony felony persons persons persons 

Prison Prison Prison prison . Prison 
Prison P,rison Prison R.C. Prison 
Prison Prison Shock+R.C. Max. probe Shock or R.C. 
Prison Prison Shock .2!. R.C. Med. probe Max. probe 

Prison Prison Prison R.C.· Prison 
Prison Prisqn Prison Max. probe R.C. 
Prison Shock+R.C. Shock or R.C. Med. probe Max. probe 
Prison Shock or R.C. Max. prob., Min. probe Med. probe 

e 

pr.;ison Prison Prison Max. probe R.C. 
Prison Prison R.C. Med. probe Max. probe 
Prison Shock or R.C. Max. probe Min. probe Min. ,probe 
Prison Max. probe Med. probe Min. probe Min. probe 

Prison Prison R.C. Med. probe Max. probe 
Prison R.C. Max. probe Min. probe Med. probe 
Prison Max. probe Med. probe Min. probe Min. probe 
Prison Med. probe Min. probe paper probe Min. probe 

I, 

() 

'. 

" \ , 

D M9.!-"av. misdemeanor 
Not Not 
against Against against 
persons persons persons 

R.C. Prison Max. probe 
Max. probe R.C. Med. probe 
Med. probe Max. probe Min. PlZob. 
Med. probe Med. probe Min. probe 

Max. probe R.C. Med. probe 
Med. p'rob. Max. probe Min. probe 
Min. probe Med. probe Min. probe 
paper probe Min. probe Paper probe 

Med. probe Max. probe Min. probe 
Min. probe Med. probe Min. probe 
Paper probe Min. probe Paper probe 
paper probe Min. probe Paper probe 

Min. probe Med. probe Min. probe 
Min. probe Min. probe papeb,prob. 

Paper probe Min. probe Pape ~'prob. 
Paper probe Paper probe Paper probe 
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TABLE 7 

State of Iowa 
prescriptive Sentencing Guidelines 

Felony and Aggrav:~ted Misdemeanor Convictions 
Based on Offense Severity, Prior Felony Record, and General/Violence Risk Assessment 

(continued) 

General r1sk rating/ 
prior felony record 

Super recidivist 

Ultra-high risk 

Violence risk 

Super recidivist 
Ultra-high risk 
Very-high risk 

Prior prison term 0 

No prior prison term 
High risk 

prior prison term {:~ 

No prior prison term 
No prior felony conv. 

Very-high risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term, 
No prior felony conv. 

High risk 
Two+ prior prisc)n terms 
One prior prison term 
No prior prison term 
No prior felony conv. 

Class A 
felony 

Prison 

prison 
Prison 

N.A. 
N.A. 

N.A. 
N.A. 
N.A. 

Prison 
Prison 
Prison 
Prison 

Prison 
Prison 
Prison 

I,' 

Prison 

Class B 
felony 

Prison 

Prison 
Pri~6n 

N.A. 
N.A. 

N.A. 
N.A. 
N.A. 

Prison 
Prison 
Prison 
Prison 

Prison 
Prison 
Prison 
Prison 

Offense severity '-;,i 

Class C 
Not 

Against against 
persons persons 

Prison Prison 

Prison Nc"A. 
Prison Prison 

" 
N.A. :c?ri~'t:>n 
N.A. Prison 

N.A. Prison 
N.A. 'Prison 
N.A. Shock+R.C. 

Prison Prison' 
Prison Prison 
Prison Shock+R.C. 
Prison Shock or R.C. 

Prison Prison 
Prison Prison 
Prison Shock or R.C. 

Shock+R.C. Max. probe 

'-7 

Class D 
Not 

Against against 
persons persons 

P;i"son 
(-') ) 

:t' 

Prison 
Prison 

N.A. 
N.A. 

N.A. 
N.A. 
N.A. 

'Prison 
Prison 
Prison 

Shock+R.C. 

Prison 
Prison 

Shock+R.C. 
Shock .2! R.C. 

Prispn 

N.A. 
prison 

Prison 
Prison 

Prison 
Shock+R.C. 

Shock 2!:. R.C. 

Prison 
Prison 

Shock or R.C. 
Max. probe 

Prison 
R.C. 

Max. probe 
Med. probe 

~:~ 
,I 

Aggrav. Misdemeanor 
Not 

Against against 
persons persons 

Prison Prison 

Prison N.A. 
Prison Prison 

N.A. Prison 
N.A. Shock+R.C. 

N.A. Prison 
N.A. Shock or R.C. 
N.A. Max. probe 

Prison prison 
l?dson R.C. 
Shock+R.C. Max. probe 

Shock 2!:. R.C. Max. probe 

Prison R.C. 
Prison Max. probe 

Shock 2!:. R.C. Med. probe 
Max. proQ,. Med. probe 

1\ 
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TABLE 8 "1 

state of Iowa 
prescriptive Parole Guidelines 

Expected Months to be Served Prior to Parole 
Based on Offense Severity, Prior Felony Record, and General/Violence Risk Assessment 

(continued) 

General risk rating/ 
prior felony record 

Super recidivist 

Violence risk 

Super recidivist 
TWo+ prior prison terms 
One prior pa:"ison term 
No prior prison term 
No prior felony conv. 

Ultra-high risk 
Two+ prior prison terms 
One prior prison term 

o No prior prison term 
No prior felony conv. 

Ve_ry-high risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felony conv. 

High risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felony conv. 

", 

f) 

Class B 
felony 

82-86 
78-82 
74-78 
70-74 

70-74 
66-70 
62-66 
58-62 

, 'l 

Offense severity 

Class C " Class D 
Not Not 

Against against Against i,against 
persons persons persons persons 

58-62 38-41 
55-59 36-39 
52-56 34-37 
49-53 32-35 I) 

49-53 41-44 34-36 31-33 
46-50 39-42 32-35 29-31 
43-47 37-40 30-33 27-29 
40-44 35-38 28-31 25-27 

38-41 29-31 
36-39 27-29 
34-37 25-27 
32-35 23-25 

,Y 35-38 27-29 
33-36 25-27 
31-34 23:..25 
29-32 21-23 

Aggrav. Misdemean~ 
Not -

Against against 
persons persons 

o 

20-22 
19-21 
18-20 
17-19 

18-20 17-18 
17-19 16-17 
16-18 15-16 
15-17 14-15 

16-17 
15-16 
14-15 
13-14 

15-16 
14-15 
13-14 
12-13 

, 
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TABLE 8 

State of Iowa 

Co 

prescriptive Parole Guidelines 
Expected Months to be Served Prior to Parole 

Based on Offense Severity, Prior Felony Record, and G~nera1/Vio1ence Risk Assessment 
(continued) 

o 
General risk rating/ 
prior felony record 

Ultra-high risk 

" Violence risk 

o \"" Super recidivist\'jy., 
Two+ prior prison terms 
One prior prison t,e~ 
~91 priorpr~son term (f 
c~b prior felony cony. 

Ultra-high risk 
Two+ prior prison terms 
One prior prison term 
No p~ior prison term 
No prior felony cony. 

Very=high risk '_ 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felony conv. 

High risk 
Two+ pd;or prison terms 
One pr~or prison term 
No prior prison term 
No prior felony conv. 

Very-high risk 
Two+ prior prison terms 
One prior prison term 
No prior prison term 
No prior felony cony. 

.' 
, 0 

Class B 
felony 

o 73-.77 
69-73 
65-69 
61-65 

61-65 
57-61 
53-57 
49-54 

55=50 
51-56 
47-52 
43-48 

, , 

« Offense sever~ty 
i' 

c:iassc 
Not 

Against against 
per~ons persons 

53-57 
50-54 
47-51 
44-48 

44-48 
41-45 
38-42 
35-39 

40-•• 
37-41 
34-38 
31-35 

.' • <] 

36-39 
34-37 
32-35 
30-33 

.-
33";'36 
31-34 
29-32 
2;=30 

30-33 
28-31 
26-29 
24 ..... 27 

26-29 
24-21 
22-25 
20-23 

II 

Class D 
Not 

Against against 
persons persons 

I) 

34-37 
32"!'35 
30-33 
28-32 

30-33 
28-31 
26-29 
24-27 

26-29 
24-27 
22-25 
20-23 

27-29 
25-27 
23-25 
21-23 

25-27 
23-25 
21-23 
19';"21 

23-25 
21-23 
19-21 
17-19 

19-21 
17 .... 19 
15-17 
13-15 

.. 

Aggrav. Misdemeanor 
Not 

Against against 
persons 

18-20 
17-19 
16-18 
15-17 

16-18 
15-17 
14-16 
13-15 

---'-

14-16 
13-15 
12-14 
11-13 

.•. 

" 

persons 

15-16 
14-15 
13-14 
12-13 , 

14-15 
13-14 
12:-.13 
11-12 

13-14 
12-13 
11-12 
10-11 

11-12 
10-11 

9-10 
8-9 
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0\ TABLE 8 

.,State of Iowa 
presCri~~ive Parole Guidelines 

Expected Months~to be Served Prior to Parole 
Based on Offense severitY,Prior Felony Record, .itnd General/Violen,ce Risk Assessment 

Offense severity 

Class C Class D A22rav• Not Not·· General risk rating/ Class B Against against Against against Against 
prior felony record 

felony persons persons persons persons persons High risk 
Two+ prior prison terms 43-48 31-35 23-26 20-23 17-19 10-12 
One prior prison term 

39-44 28-32 21-24 18-21 15-17 9-11 
No prior prison term 

35-40 25-29 19-22 16-19 13-15 >8-10 
No prior felony cony. 0 

31-36 22-26 17-20 14-17 11-13 7-9 
High-medium risk 

Two+prior prison terms 38-43 28-32 20-23 18-21 15-17 8-10 
One prior prison term 

34-39 25-29 18-21 16-19 13-15 7-9 
No prior prison term 

30-35 22-26 16-19 14-17 11-13 6-8 
No prior felony cony. 

26-31 19-23 14-17 12-15 9-11 5-7 
Low-medium risk 

Two+ prior prison terms 35-40 25-29 18-21 16-19 13-15 7-9 
One prior prison term 

31-36 22-26 16-19 14-17 11-13 6-8 
No prior prison term 

27-32 19-23 14-17 12-15 9-11 5-7 
No prior felony cony. 

23-28 16-20 12-15 10-13 7-9 4-6 
Low risk 

Two+ prior prison terms 32-37 22-26 16-19 14-17 11-13 6-8 
One prior prison term 

28-33 19-23 14-17 12-15 9-11 5-7 
No prior prison term 

24-29 16-20 12-15 10-13 7-9 4-6 
No prior felony cony. 

20-25 13-17 10-13 8-11 5-7 3-5 
Very low risk 

Two+ prior pr~sQn terms 29-34 19-23 14-17 12-15 9-11 5-7 
One prior prison term 

25-30 16-20 12-15 10-13 7-9 4-6 
No'prior prison term 

21-26 13-17 10-13 8-11 5-7 3-5 
No prior felony cony. 

17-22 10-14 8-11 6-9 3-5 2-4 
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misdemeanor 
Not 
against 
persons 

9-10 
8-9 
7-8 
6-7 

7-8 
6-7 
5-6 
4-5 

6-7 
5-6 
4-5 
3-4 

5 .... 6 
4-5 
3-4 
2-3 

4-5 
3-4 
2-3 
1-2 
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the individual at first arrest, the 
greater the likelihood of recidivism. In 
general, the analysis supports the 'burn 
out hypothesis, the essence of which is 
that, as offenders mature, they are less 
likely to commit crimes. 

According to Fischer, "Except for non­
violent first offenders (no prior arrest) 
and 25- ~o 40-year-old offenders with long 
prison records, there was virtually no 
correlation whatsoever between the risk of 
recidivism and the probability of impri­
sonment. (Fischer, 1980b). To document 
this point, Fischer developed profiles of 
offender characteristics and their associ­
ation with 'recidivism. As can be seen in 
the following list (Fischer 1980b), these 
configurations were then compared with the 
state's imprisonment rates for each 
group: 

1) 18- to 19-year-old property 
offenders with prior arrests. 
(High risk and low rate of 
imprisonment. ) 

2) 20~ to 29-year-old property 
offenders with long arrest re­
cords, but no prior imprisonment. 
(High risk and medium rate of 
imprisonment. ) 

3) Violent and drug offenders over 
age 20 with no prior imprison­
ment. (Low to medium risk and 
higher rate of imprisonment.) 

4) 18- to 20-year-old violent 
offenders with no prior arrest. 
(Low to medium risk and higher 
rate of imprisonment.) 

5) Offenders over age 20 with one 
prior prison term. (LOW to 

medium risk and higher rate of 
imprisonment. ) 

6) Offenders over age 30 with two or 
three prior prison terms. 
(Generally medlum risk and high 
rate of imprisonment.) 

In effect, Pischer suggested that senten­
cing practices in Iowa are usually in an 
inverse relationship to risk. Generally, 
the violent offenders and the ex-cons are 
the ones imprisoned at the highest rates. 
However, according to Fischer, it is this 
group which is least prone to recidivism. 
This inverse relationship is a result of 
the failure of judges to consider the 
burn-out effect or the increased danger 
posed by young offenders with prior adult, 
and particulary, juvenile records. 

Based on these conclusions (and the value 
of incapacitation that is linked to risk 
assessment), Fischer has made several 
recommendations for reform. First of all, 
he proposes that equal weight in criminal 
justice decision-making be given to both 
juvenile and adult records for offenders 
under age 30, and that more weight be 
given to recent criminal justice system 
involvement for those 30 and over. 
Second, he urges that mandatory prison 
sentences be repealed since they often 
apply to offenders at the lower risk 
levels. Third, Fischer suggests a year or 
two of incapacitation for high-risk 18- or 
19-year-olds, preferably in residential 
centers. Finally, in addition to the 
aforementioned sentencing and parole 
guidelines, Fischer urges the adoption of 
an inmate classification system which 
incorporates a risk assessment dimension 
(Fischer, 1981 and Pischer, 1982a). 

The guidelines (and particularly the sen­
te~cing guidelines) are the centerpiece of 
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Fischer's proposed changes. Rather than 
effecting a reversal of sentencing and 
parole practices to bring them in line 
with risk assessment, the guidelines are 
intended to supplement traditional deci­
sion-making practices. In a word, they 
are offered as a practical and moderate 
way to structure discretion in a manner 
which considers risk. As Fischer comments 
with respect to the sentencing guidelines: 

Actually, the model sentencing guide­
lines maintain much of the thrust of 
past policies, yet adjust them to be 
more consistent with public protec­
tion and cost effectiveness. Al­
though fewer violent and so-called 
habitual offenders would be impri­
soned under the model system, they 
would still be locked-up more fre­
quently than other offenders 
(Fischer, 1980c). 

" 

Moreover, Fischer claims that the guide­
lines would result in a "24-percent safer 
sentencing system and 2S-percent fewer 
prison commitments." (Fischer, 1980c). 

As the Iowa risk assessment system has 
moved from the status of basic research to 
the political arena, several obstacles to 
its implementation have appeared. ~or one 
thing, the narrow focus on an incapacita­
tive theory o~ punishment which,is implied 
by risk assessment is at o~ds with the 
multifaceted approach which most practi~ 
tioners bring to the decision-making pro­
cess. In particular, sentencing and 
parole decisions are oft~n informed by 
just desert criteria (e.g., severity of 
offense) which do not correlate that 
strongly with risk. Some practioners are 
troubled by the definition of recidivism 
as a new arrest rather than a new convic­
tion. Other practitioners have found that 
coding procedures make the system cumber-
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some and that some of the factors included 
in risk classification (e.g., marital 
status and skill level) are irrelevant. 

Fischer and his associates are now in the 
prog~ss of modifying the risk assessment 
system in order to meet these and other 
object:i.ons. For example, in an effort to 
make the proposed Classified Sentencing 
System more acceptable to legislators and 
criminal justice practitioners, SAC is 
moving away from non-violent general risk 
factors and is emphasizing instead the 
development of more sensitive measures of 
violent risk factors which are associated 

'with desert criteria such as habitual ! 

criminality. Fischer has tentati~~ly 
estimated that these changes will trans­
late into a lS-percent reduction in the 
incarceration rate rather than the 25-
percent reduction envisioned under the 
original system. 

Unfort~nately, analysis of the risk 
assessm~nt sentencing guidelines experi­
ment in\Polk County had not yet been com­
pleted. ,However, initial analysis of the 
effect of the parole guideline~ suggests 
that Fischer's claims for the system may 
be too optimistic. In fact, as of June of 
1982, SAC concluded that "the effect of 
the parole guidelines system developed by\' 
the Statistical Analysis Center has been 
to reduce paroles, rather than increase 
them as originally intended" (Fischer, 
1982). Apparently, the unintended conse­
quence was the result of "the Parole 
Board's willingness to follow recommenda­
tions when release is not recommended for 
high-risk candidates, but not follow them 
when release is recommended for low-risk 
inmates." As a:' result of the problems 
encountered in the first year of the 
parole 'guidelines system, SAC is currently 
in the process of revamping t~e guide­
lines, so that the various factors in them 

(e.g., prior record, offense severity, and 
current and prior violations of probation 
and parole) will more accurately reflect 
the needs and practices of the Board. 

Finally, following the advice of Peter 
Hoffman, Research Director for the U.S. 
Parole Commission, SAC is presently en­
gaged in an additional validation of the 
risk assessment system. The validation 
sample includes 1,000 ex-prisoners who 
will be tracked for a two-year period. In 
a departure from previous research (and on 
the advice of Hoffman and others), atten­
tion will be focused on new convictions 
rather than arrests. In addition, efforts 
will be made to reduce the complexity of 
the system, eliminate factors of question­
able reliability (e.g., marital status and 
skill level), and finally "make the system 
more logical and equitable in order to 
avoid possible lawsuits" (Fischer, 1982). 

Problems with risk assessment in Iowa. 
While it ~ifficult to dispute Fischer's 
claim that his risk assessment system has 
more predictive efficiency than any other 
risk assessment system developed so far, 
there are several problems associated with 
both the research supporting the system 
and the policy proposals made on the basis 
of this system. 

The effect of Fischer's configural analy­
sis is to construct modal scenarios for 
recidivism which associate specific offen­
der characteristics with actuarial prob­
abilities of rearrest. The advantage of 
this approach is that it is not dependant 
on samples of cases or on the partial 
explanations of probabilistic relation­
ships between variableS which characterize 
correlation and regression techniques. On 
the other hand, the method is not geared 
toward explanation of variance within a 
distribution Qf values, but rather, it 

attempts to derive the probability of an 
event (i.e., recidivism) through the 
association of this event with other dis­
crete events (i.e., offender characteris­
tics). As a result, there are no controls 
in a statistical sense. Thus, one must be 
careful not to confuse the configurations 
of offender characteristics and risk of 
recidivism with causal inferences regard­
ing the relationship between these charac­
teristics and recidivism. 

The lack of statistical controls does not 
mean that Fischer's system is not valid' 
from an actuarial point of view or that it 
does not have a high measure of predictive 
efficiency. However, the system does not 
allow us to say with confidence that a 
particular factor shown to be associated 
with recidivism is not a reflection of 
other factors, or of the interactive 
effects of such fact~rs. This is a very 
serious problem, particularly when the 
risk assessment system derived from this 
configural analysis is introduced as a 
policy tool into sentencing decisions. It 
is also a serious weakness from an empir­
ical point of view. For instance, in 
using configural analysis to answer the 
question of whether sentencing disparities 
exist, Fischer and his associates cor­
rected actual sentences by weighting them 
in accordance with offender prior record 
characteristics and then examined the 
variation of, these corrected sentences by 
jurisdiction (Statistical Analysis Center, 
1980). In addition to being based on an 
extremely narrow definition of disparity, 
this approach does not enable the analyst 
to explain variation systematically, an 
essential requirement for r'esearch 'on 
sentencing disparities. 49 
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The general methodological problems d~s­
cuss~d above are compounded by the reli­
ance on recidivism as the outcome, 
particularly when recidivism is defined 
simply as rearrest. For one thing, 
recidivism as an accurate measure is 
notoriously problematic. Unless we can 
account for the variation among unreported 
and unarrested offenders, recidh'ism as a 
general measure may be biased against some 
groups. For instance, it may be that 
older offenders are simply better at not 
getting caught than younger offenders. As 
this last point suggests, the reliance on 
recidivism may mean that Fischer's find­
ings with respect to age are confounded. 
Young offenders are always arrested more 
than those without criminal records. 
without statistical controls, the reliance 
on recidivism defined as rearrest begs the 
question of the relationship between age 
and risk to the community. 

Fischer defended his use of recidivism in 
the follow manner: 

'judgements' as to what constituted 
success, failure, guilt, etc., were 
of little or no concern to the 
researchers. Rather, the concern was 
with the identification of groups of 
offenders showing either atypically 
high or atypically low rates of 
unfavorable outcome of reinvolvement 
with the criminal justice system 
(Fischer, 1980a). 

In addition, Fischer responded to method­
ological criticism by claiming that the 
risk assessment system is predictive of 
outcomes other than rearrest (e.g., new 
convictions or revocations). However, 
regardless of the validity or reliability 

f/ of the measure from a methodological point 
of view, the reliance on recidivism de-
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fined in terms of rearrest raises some 
more serious normative questions. 

To increase the predictive efficiency of 
the system by using data on rearrest is 
one thing, but to have the quest for pre­
dictive efficiency dictate sentencing 
policy considerations is quite a different 
matter, indeed. Even if one adopts a 
purely incapacitative view of sentencing, 
it must be asked whether we are concerned 
with protecting the community from alleged 
criminals or from criminals who have been 
legally convicted. In other words, by 
incorporating recidivism, defined as 
rearrest, into sentencing decisions, a 
system may be created which is fair in a 
very crude way to those offenders who had 
committed crimes without being arrested or 
convicted, but unfair to those who had not 
done so. To put the matter bluntly, there 
is a statistical presumption of guilt (at 
least in the aggregate) at the heart of 
the system. 

This is not to say that Iowa's guidelines 
are written so as to circumvent the legal 
process, or to be inhumane. On the con­
trary, risk assessment is a concomitant of 
most, if not all, sentencing decisions. 
Moreover, if Fischer's system was adopted, 
it would have many humane consequences 
(e.g., the lncreaseduse of residential 
treatment centers for serious offenders 
and the alleviation of prison overcrowd­
ing). Nonetheless, the issue is of grave, 
importance. The concern with crime pre­
vention·must not take place without con­
sideration of legally and constitutionally 
established processes, rights, and pt:inci­
pIes. Hopefully, recent efforts to move 
away from recidivlsm defined as rearrest 
to an emphasis on convictions {Fischer, 
1982} will obviate some of the problems 
discussed here. 
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Finally, it must be pointed out that the 
use of systematic risk assessment in sen­
tencing may have unintended consequences 
which result in an alteration of the rela­
tionship between risk and offender charac­
teristics. In other words, the system 
itself may end up being a factor influ­
encing patterns of risk. Such interactive 
effects combined with the methodological 
problems already discussed and with 
larger, less predictable social forceS 
which will undoubtedly have some effect on 
the criminal justice system may mean that 

Fischer's projections regarding reductions 
in crime rates and prison population will 
be invalidated in practice. In any event, 
it is probable that the risk assessment 
system will require periodic and possible 
costly validation efforts and revisions. 

The purpose of this section has not been 
to dismiss unequivocally Iowa's risk 
assessment system, but rather to give 
reasons for caution. There are no pan­
aceas for criminal justice. Risk assess­
ment is no exception. 

Iowa 113 

~ 

~ 
.., ~ 



, i 
I ' 
; I 

) 
L \ 
I , 

i, 

KANSAS 

Indeterminate sentencing 

The philosophy of sentencing in Kansas is 
articulated in the state statutes--the 
sentence should fit both the offense and 
the person being sentencedr incarceration 
shall be used for dangerous offenders, 
probation for othersr sentencing is for 
the public good and the welfare of the 
defendant. Kansas has an indeterminate 
sentencing system with five classes of 
felony offenses. When sentencing a 
defendant to incarceration, the court may 
choose a minimum from a range of minimums, 
and a maximum from a ran91~1 of maximums as 
s~own below. 

( 

Kansas Sentencing Structure for Felonies 

Class A 
Class B 
Class C 
Class D 
Class E 

Minimum.~ange, Maxim~ Range 
Life Imprisonment 

5-15 years 20-life 
1-5 years 10-20 years 
1-3 years 5-10 years 
1 year 2-5 years 

Non-incarcerative sentences may also be 
given by the court. Pre-sentence investi­
gations are required for every felony 
offense. 

A parole board determines the actual 
release date for those who receive incar­
ceration sentences. Good-time credits are 
allowed, and in some cases are quite 
liberal--for example, for the third or 
subsequentyeat of imprisonment a sentence 
may be reduced by six months a year. 
Meritorious good time is also awarded 
(except for certain offenses) at the rate 
of 30 days per incident. 

piecemeal sentencing reforms: mandatory 
minimum. Though the basic indeterminate 

Preceding page blank 
1\ 

sentencing str,~cture has remained intact 
in Kansas, in :tecent years several changes 
have occurred 'to require stricter sen­
tences for certain offenders and offenses. 
The 1976 Leqislature, responding to public 
concern over crime and to crimes committed 
wi th a firearm" in particular, as well as 
to the nationall gun control movement, 
decided that mandatory minimum sentences 
for offenses c:onunitted with a firearm 
would be a mOI:e advantageous alternative 
than gun CCi'",cl;ol legislation. Therefore, 
any person convicted of commi tting an 
offense using a firearm ca~not be sen­
tenced to leSI!l than the statutory mirdmwn 
for that offelrlse. Essentially, the mini­
mum sentence :l9 non-suspendable, the 
offender canm)t receive a probation sen­
tence for an loffense committed with a 
firearm, and 'parole may not be granted 
until the minimum term has been served. 
Originally this meant that the defendant 
was not entitled to earn good-tinie credits 
until the minimum was served. However, 
legislation p'assed in 1982 repealed this 
provision and; allowed these defendants to 
earn good tinle at the ~lame rates as other 
inmates. Similar legislation ap'plied to 
the crimes of: rape and aggravated sodomy. 

Repeat offen~~. The 1980 Kansas Legis­
lature made major revisions to the habit­
ual criminal sentencing statute in order 
to insure mOI;e severe sanctions for repeat 
offenders. l~ersons convicted of a second 
felony offen!!le, upon motion of the prose­
cuting attorney, may be sentenced to a 
minimum senb,mce of not less than the 
least minimwn nor more than twice the 
greatest min:Lmum term (see Exhibit 18-1). 
The maximum :sentence will not be less than 
the l.east st,atutory maximum nor more than 

14,) 

twiclh the gr1eatest maximum allowed for the 
',f'i 

offb:'nse. Uppn conviction for a this=d or 
!!lu~l~equent felony offense, the court may 
sentence to a minimum term not less than 
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the least statutory minimum nor more than 
three times the greatest statutory mini­
mum. The maximum sentence given cannot be 
less than the least statutorily set maxi­
mum nor more than three times the greatest 
statutory maximum provided for such 
offense. If a sentence is increased 
because of prior convictions, these con­
victions must be supported on the record. 
The 1982 Legislature also passed legisla­
tion to increase the likelihood of con­
secutive sentences for repeat offenders. 

~ time/parole eligibility changes. 
From 1970 to 1974, parole eligibility was 
based on the minimum sentence minus stand­
ard calculations for good-time credit. 
This changed in 1974 when parole eligibil­
ity was made a discretionary decision of 
the Secretary of Corrections based on 
rehabilitation considerations. From 1979 
to 1982, the minimum minus good time 
determined parole eligibility for some 
offenses, the decision of the Secretary of 
Corrections in conjunction with the parole 
board determined parole eligibility for 
other offenses. Starting in 1982, how­
ever, statutory change, rather than admin­
istration regulation, changed parole eli­
gibility as the minimum minus good time 
for all offenses. For some sentences of 
over three years, the legislation reduced 
the amount of good time that could be 
earned. 

Impact 

All three r;evisions discussed above could 
potentially result in increased sanctions 
for certain offenders and. offenses. Con­
cerned about the effects on prison popula­
tions, bQth the legislative and executive 
branches of the litansas government esti­
mated the cost and effect of these changes 
on the state's correctional system. As a 
result of these projections, a new medium 

I'"~ 

116 Kansas 

security prison is currently being built 
in Kansas. " 

Senate Bill §!Q--Sentencing Guidelines 
Commission 

Based on recommendations of the Governor, 
Senate Bill 690 was drafted which would 
have provided for the establishment of a 
Sentencing Guidelines Commission. Senate 
Bill 690 is virtually identical to the 
legislation enacted in Minnesota in 1978 
which established Minn,~sota' s sentencing 
guidelines. In litansas, the Governor 
apparently made a recommendation for sen­
tencing guidp.lines for a number of 
reasons. First, sentencing guidelines 
were S3en as a middle ground between 
indeterminate and determinate sentencing. 
It was also perceived that sentencing 
guidelines would reduce disparity in sen­
tencing in that similarly situated 
offenders would receive similar sentences. 
Guidelines would also, then, allow for 
more accurate predictions of the correc­
tional population. proponents of guide­
lines said that they would promote more 
consistent sentencing and would appear to 
be tougher on crime than existing penal­
ties, but also felt that guidelines would 
be advisory, permit jUdicial discretion, 
and allow for departures. The Governor's 
office d,etermined that the establishment 
of a Sentencing Guidelines Commission by 
legislative action would be the most 
rational method to develop guidelines. 

However, the Criminal Law Advisory Commit­
tee of the litansas Judiciary Committee felt 
that it would first be advisable 'to study 
the possibility of establishing the sen­
tencing guideline system within the frame­
work of the Kansas Judiciary Council 
rather than establishing a separate com­
mittee to develop the guidelines. The 
Judiciary Committee is, therefore, now 
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engaged in looking at whether or not 
Kansas should adopt sentencing guidelines 
how the guidelines should be developed, , 
and how the guidelines should be imple­
mented and used. The Kansas ',Judiciary 
Council is not, of course, constrained by 
the particular provisions of the propo'sed 
legislation in SB 690. A report from the 
Council is not expected until the spring 
of 1983. 

.. 

Kansas, with the Governor's blessing and 
with a major piece of legislation propo­
sing the establishment of a sentencing 
guidelines system, has come very close to 
developing sentencing guidelines. How­
ever, action taken by the Kansas Judiciary 
Council has postponed this decision for 
the immediate future and whether or not 
Kansas will adopt a guidelines system is 
uncertain. 
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Indeterminate sentencing and reform 
attempts 

In 1975, Kentucky revised its indetermin­
ate sentencing system from one with 
individual offense penalties to one with a 
range of sentences bas,ed on the class of 
crime. Minimum and m~~imum limits were 
set for each offense class with consider­
able judicial discretion retained. The 
amount of time an inmate served continued 
to be dependent upon the parole release 
decision and good-time allotments. Sen­
tencing by jury remained in the code for 
the few cases in which a jury trial was 
held. Otherwise, the decision as to sen­
tence type and length continues to be sub­
ject to judicial discretion. 

Though no major changes have occurred to 
revise Kentucky's basic indeterminate sen­
tencing scheme, efforts have been made in 
the past to change both to a determinate 
sentencing structure, as well as to a 
guidelines system. Each of these proposed 
changes originated, of course, 'with 
different interest groups, but neither 
perspective has actually been adopted. 
Other piecemeal changes affecting the 
severity of sentences have been enacted 
within the past five years. 

The Special Commission ~ Sentencing. 
In 1977, the Office of the State Attorney 
General, responding to charges that 
Kentucky's indeterminate sentencing system 
was ineffective, arbitrary, and oiscrimi­
natory, began work on major modifications 
to the state's sentencing system. HOllse 
Bill 442 was drafted (referred to as the 
Determinate Sentencing BiLJ \,' and was 
introduced to the General Assembly in 
February of 1978. This determinate sen­
tencing bill was based on the then current 
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ideas that rehabilitation was no longer 
viable, and that certainty of punishment 
would be the best and most equitable sys­
tem of sentencing. aeated legislative . 
debate ovel' H.B. 442 highlighted the com­
plexity of what was seen tc be sweeping 
sentencing reform, and it subsequently did 
not pass. However, the attention which 
had been focused on sentencing r~form as ' 
an issue led to the establishment in 1979 
of a commission entitled "The speciai Com­
mission on Sentencing and the Release of 
Criminal Offenders." This fourteen member 
Commission was instructed tOll) eK~min~ 
current sentencing practices in Kentucky, 
2) study the parole system, 3) look at 
good-time procedures, and 4) examine 
alternative system,s of sentencing and 
release. The Cam~ission heard from 
academicians, theorists, and correctional 
practioners, and focuse" primarily on the 
determinate'versus indeterminate senten­
cing debate. 

In order to look at actual sentencing 
practices in Kentucky, the Commission 
gathered data on a random sample (20 
percent) of ' all inmates released from, 
correctional faoilities. in 1978, and data 
collected from the Administrator's Office 
o~ the Courts. Focusing,solely on length 
of sentence, without using sophistiqated 
analysis, the Comm;i.ssion examined sentence 
lengths and frequencie~ of imposed sen­
tences that concluded that the majority of 
sentences fell within the acceptable range 
of legislatively set limits. other'find­
ings were that: 1) most offenders served 
30 percent of their sentence, 2) the , 
average time served was slightly over a 
year, 3) parole decisions seemed'to dePend 
on the seriousness of the offense, and .) 
47 percent of all inmates were released at 
the time of their first parole hearing, 
whereas 15 percent serve their entire sen­
tence (minus good time). Although these 
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findings are interesting and despite the 
fact that the study provided some informa­
tion to thQse concerned with sentencing 
practices in Kentucky, it could not 
provide detailed information about sen­
tencing variability. Frequencies relating 
to sentence length decisions in Kentucky 
may be useful, but the data analysis 
focused only on sentence length ," and made 

;(,,,-, 
no attempt to look at the entire senten-
cing decision. Further, since no statis­
tical controls were used, the study did 
not address the broader issue of ser,ten­
cing disparity in Kentucky. 

In addition to examining sentencing data, 
the Cornmi88ign e1SQ ~ml!o!hd judicial 
opinions on sentencing reform in a mail 
survey sent to all of Kentucky's circuit 
court judges. The questionnaire oddly 
enough did not ask judges what they 
thought about a change to a determinate 
system of sentencing, but did ask them if 
they would favor sentencing guidelines. 
Seventy-seven percent of the judges 
responded favorably to this question. 5l 
In spite of this seemingly judicial 
endorsement of sentencing guidelines, no 
steps have been taken to deve~op senten­
cing guidelines in Kentucky. Other judi­
cial, responses to the survey indicated 
that judges also favored guidelines for 
the incarceration/probation decision, 
preferred JUdicial over jury sentencing, 
favored modifications to the legislation 
concerning firearm use, and favored modi­
fications to the Persistent Felony 
Offender statute. 

The Commission concluded that because of 
fiscal and time constraints a more 
thorough study of Kentucky's sentencing 
system Was not possible. It also found 
that no conclusion could be reached on the 
advantages to be gained with a change to a 
determinate sentencing system, even after 
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examining data on the effects of the 
determinate sentencing legislation adopted 
in California, ,Indiana, Illinois, and 
Maine. Further, the Commission was con­
cerned about what it determined would be 
the considerable cost of the implementa­
tion of a determinate sentencing struc­
ture. 

Among the most tangible results of the 
study conducted by the Commission were 
some practical conclusions and suggestions 
for changes to the existing system. Some 
of their recommendations have been acted 
upon and are discussed below. 

Parole changes. Since much of the dis­
cretion related to sentencing is deferred 
to the parole decision, the parole deci­
sion-making process was scrutinized by the 
Commission. The Commission decided that 
,an al~ernative to completely revising the 
parole system was to require that 
offenders serve a certain percentage of 
their sentence prior to parole. 
Indirectly this strategy has some of the 
same effects as mandatory minimum senten­
cing, but these effects occur afte~ the 
sentencing decision has been made, and do 
not necessarily affect all offenders who 
are sentenced and convicted of a crime, 
but only those persons who are adjudged as 
serious enough to be sentenced to a term 
of incarceration. The parole board still 
maintains discretion as to when to release 
after the minimwn percen'tage of the sen­
t~nc;e is served. 

Following the recommendations of the Com­
miSSion, parole eligibility requirements 
were changed in 1990, requiring that most 
offenders must serve 20 percent of their 
sentence before they can be considered for 
p'arole~ A minimwn time to be served 
before parole consideration was estab­
lished at four months, and'a maximum set 
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at eight years. Considering the Commis­
sion's findings that most Offenders serve 
30 percent of their sentence before 
release, the 20 percent minimum, barring 
other actions of the Parole Board, should 
not in and of itself increase time served. 
In fact, for many offenders it may 
decrease time served. 

Persistent Felony Act,. Another area of 
great concern to Kentucky's legal practi­
tioners was th7 persis~rnt Felony Offender 
Act., Adopted 1n 1975,~his Act provided 
for stronger penalties, restricted proba­
tion and parole for persistent offenders, 
and a minimum of ten years served before 
repeat offenders could be considered for 
parole. A repeat offender was defined as 
an offender with two prior convictions or 
more. When the Commission's judicial sur­
vey was completed in 1979, many judges 
el~ressed concern that this Legislation 
should be changed to clarify portions of 
t~e Bill. The Commission also felt that 
there were several omissions in the stat­
ute contributing to problems which ham­
pered its use by prosecutors. Modifica­
tions, encouraged by the Attorney Gen­
eral's office, were made in 1982 to pro­
vide for two classes of persistent felony 
offenders based on prior convictions, and 
to include those persons who committed 
crimes while in custody or while on some 
form of controlled release. Legislation 
was also passed in 1982 requiring consecu-, 
tive sentences for those who escaped from 
custody. 

Other provisions. The only other major 
provision in Kentucky's statutes relating 
to sentencing is that persons convicted of 
Class A, B, or C felonies must be incar­
cerated if a firearm is used in the com­
mission of the offense. 

Extra-legal variables and sentencing in 
Kentucky 

Following Hagan's (1974) notion that legal 
variables may account for much of the var­
iation in sentencing (although regional 
differences in sentencing were acknowl­
edged), Keith Crew (1980) conducted a 
study to look at extra-legal variables and 
how they related to the sentence length 
decision in Kentucky. Crew selected a 
random sample of 300 male inmates sen­
tenced in 1978 and 1979. Extra-legal 
variables were defined as age, race edu-. , 
cat10n, occupation, and location (which 
was dichotomized as urban or rural). The 
legal factors used in the analysis were 
prior record (whether a first offender or 
an Offender with a prior record), offense 
seriousness (measured on the 1964 Sellin 
and Wolfgang scale), type of counsel, plea 
ratification versus trial, ability of the 
defendant to make bail, and pre-sentence 
report's assessment of the defendant's 
likelihood of attaining early parole. 

Using step-wise regression analysis, Crew 
did not find associations between race, 
age, or occupation and length of sentence. 
However, location seemed to have some 
effect. Those with a higher education 
also were found to receive significantly 
longer sentences. Interestingly, the 
study found that the degree of violence of 
the offense explained more variation in 
sentence length than all of the other 
variables combined. 

Crew further replicated Hagan's (1977) 
analysis of sentencing in Cana~ian urban 
and rural courts by conducting '-"further 
analysis on the rural/urban differences in 
the Kentucky sample. Crew, using separate 
path analysis and splitting the sample 
into rural and urban subsamples, employed 
regression analysis again and found that 
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race was a significant factor. Control-' 
ling for other legal variables, the analy­
sis indicated that blacks sentenced in the 
urban areas generally received a year and 
a half more imposed length of incarcera­
tion.This effect disappeared, however, 
when level of violence of offense was con­
trolled for. Whether or not a defendant 
could make bail also had more of an influ­
ence in the rural areas. The study 
suggests that some of the differences 
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between rural and urban sentencing may be 
the higher density of crime and the . 
accompanying size of the court caseload~. 
Overall, Crew concludes that his study 
does not demonstirate significant variation 
in Kentucky sentencing based.on extra­
legal variables. The study supported the 
position of Hagan (1974) that offense 
seriousness accounts for much of the vari­
ation in sentencing. I'li 
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LOUISIANA 

Indeterminate determinacy 

Felony sentencing statutes in Louisiana 
have undergone few significant. changes in 
recent years. Both indeterminate and 
determinate sentencing are employed. Some 
offenses carry mandatory minimums. statu­
tory "Sentence Guidelines" (Louisiana 
Statutes, Article 894.1) exist only as 
very general aids to. the court in the sen­
t4!ncing decision related to impr isonment 
Olr: an alternative sentence. The court 
sentences an offender to a fixed term of 
years within the Umits prescribed by 
statute for the particular offense. This 
sentence represents the maximum time the 
offender must serve. Good-time credits . 
may reduce this maximum, and where parole 
is allowed the. actual release date is 
determined by the Parole Board. 

Statutory sentence limits vary greatly 
among different offenses. Some provide a 
wide range of judicial discretion by set­
ting only maximum limits or very broad 
maximunl and minimum sentences. other 
offenses carry a set punishment for con­
viction. For example, an armed robbery 
con'i'iction may bring a sentence of any­
whaLe from 5 to 99 years of hard labor. 
wfthout parole while simple robbery 
carries a maximum sentence of a $3,000 
fine and/or 7 years imprisonment with 
parole privileges retained. 52 Second 
degree murder and aggravated rape and kid­
napping convictions require life at hard 
labor without the possibility of parole. 
Louisiana does classify possession or use 
of a firearm in the commission of a felony 
as a separately punishable offens~ • 
Louisiana retaips the death penalty. 

Parole. In Louisiana the majority of 
sentences allow for parole privileges. 

First time offenders are eltgible for 
parole consideration upon serving one­
third of their sentence. Earlier parole 
may be granted to first offenders sen­
tenced to less than five years imprison­
ment. Parole consideration is not allowed 
for life sentences unless the sentence is 
commuted to a fixed term of years. 

Habitual ~ repeat offenders. Repeat 
offenders receive harsh treatment in 
Louisiana through more .restrictive parole 
procedures, longer sentences, and the 
elimination of the possibility to earn 
good-time credits. State statutes provide 
that persons convicted of a second felony 
offense shall not be eligible for parole 
until serving one-half of their sentence. 
Parole consideration is denied for third 
and subsequent felony convictions. 

Repeat offenders must receive sentences 
between minimums and maximums based on the 
longest sentence prescribed by statute for 
first convictions. A second felony 
offense results in a sentence Which is not 
less than one-third nor more than twice 
the maxi.mum term for a first conviction. 
A third felony conviction entails a sen­
tence not less than one-half nor more than 
twice the maximum sentence for a first 
conviction. Fourth convictions bring sen­
tences which must not be less than the 
maximum first offense penalty nor less 
than 20 years. A 1978 amendment strength­
ened the third and fourth offense sen­
tences requiring that if the third or 
fourth and two of the prior felony convic­
tions involved crimes punishable by more 
than 12 years imprisonment the'offender 
would be imprisoned for life without the 
possibility of probation orsus~nsion of 
sentence. . 

Good time. Diminution of maximum terms 
of imprisonment through the earping of 
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good-time credits may be granted for good 
behavior and performance of work or self 
improvement activities. Maximum allowable. 
credits are as fol~ows: two months for 
the first year ofimpr.isonment, two months 
for the second year, three months for the 
third and fourth yeara', and four months 
for each subsequent year.' ~-time 
credits do not reduce life sentences 
unless they are commuted to fixed term 
sentences, an~ cannot be earned by repeat 

Q 

124 Louisiana 

offenders or by persons convicted of cer­
tain offenses. 

Assessment. We know of no studies of 
sentencing in Louisiana. As with many 
southern states, rates of imprisonment 
(per 100,000 civilian population) are 
higher than in states located in other 
regions of the country. Also, as with all 

,states, there has been a steady increase 
in the past years in the numbers of per­
son. sentenced to incarcera~n.53 
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MAINE 

It has now been seven years since Maine 
became the first state ~o replace an inde­
indeterminate sentencing system with one 
based on determinate or fixed sentences. 
As the first state to take this step, 
Maine became the focal point for much of 
the debate over sentencing reform in the 
United states. In light of the intensely 
ideological nature of this debate, with 
the entrenched defenders of rehabilitation 
and individualized sentencing polariz,ed in 
a struggle with a new guard advocating 
retribution and determinate sentences, it 
is hardly surprising that there was a pro­
pensity among observers of the criminal 
justice system to overlook the complexi­
ties and peculiarities of Maine's exper­
ience with refo~m. Indeed, many saw 
Maine as a harbinger of a new era in crim­
inal justice or, at least, as a test case 
of reform (Corrections Magazine, 1975). 

The passing of time haS tended to mute 
some of the'more extreme hopes and fears 
once attached to the changes in Maine. 

, While bolstering the cause of reform in 
many respects, the implementation of 
Maine's new criminal code did not become 
the catalyst Which started a series of 
similar determinate sentencing reforms. 
AS the details of Maine's new law were 
learned, it became clear that it was sub­
stantially different in several important 
areas from the preVailing proposals for 
,determinate or definite sentencing in the 
literature. 54 Moreover, as other sta.tes 

"followed Maine with thei~ own reforms, it 
became apparent that thelabel~of deter­
minate sentencing could encompass a'number 
of disparate pOlicies and laws. Finally, 
the. passing of time has allowed for an, 
initial analysis Of the effect of the new 
provisions onflotual s,ntenc~l!I.. ~ttention 
to these empi},ioal; C9n~JideraUopB must' 
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give pause ,to those who expected dramatic 
changes to result from the Maine code.' On 
the other hand, notwithstanding the fact 
that conclusions regarding the impact of 
the code must still be consi'dered tenta­
tive, it is safe to say that the new sen­
tenging provisions have wrought several 
important changes--e.g., more multiple 
offense convictions and greater use of the 
split sentence. Moreover, there is some 
evidence that sentencing under the code 
has resulted in longer sentences and an 
increase in sentencing variation. In the 
following discussion, major findings of 
the available research are summarized. 
First, however, it is necessary to examine 
the nature of the reform. 

The context ~ ~ reform 

paradigms and statistical models are 
seldom the solution to political)ferment 
of policy choice and this fact is particu­
larly illustrative of sentencing reform in 
Maine. For one thing, as has often been 
noted in discussions of Maine, the de~ 
graphic contours of the state's popula­
tion--and particularly, the state's prison 
population--make the state's experience 
with sentencing reform a somewha't unusual 
one. The state is relatively rural and 
racially homogeneous and these character­
istics, at least, are reflected in the 
prison population. Consequently, Maine's 
prisons are relatively f~ee of the vio­
lence and racial tensions which character­
ize prison populations in most other 
states. In addition, Maine's prisons con­
tain " ••• comparatively few<intensely anti­
social aggressive offenders of the kind 
frequently associated with large, more 
urban states. ;. " (Kramer, Bussey, et. a1.,· 
1978 h", In oth~~ words, 'the bul~,;' dl!' tbe 

'prison population, is comprhed Cif 
offenders:who ha~ committed~pl'operty 
offenaes~,; '" -. , 
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This is not to say that Maine has been 
immune to all of the problems besetting 
criminal justice systems in other states. 
For one thing, the age and general condi­
tion of many of the state's correctional 
facilities have been the subject of con­
troversy for several years. 55 And 
recently at least, the state has exper­
ienced an overcrowding problem (see 
below). Furthermore, it is important to 
keep in mind that the issue of sentencing 
disparities is not unique to more urban­
ized and racially heterogeneous states. 
Nonetheless, it remains true that in 
several respects, Maine's criminal justice 
system does not typify the situation to 
which most of the proposals and arguments 
for reform were addressed. Moreover, the 
formulation of criminal justice policies 
in a state such as Maine proceeds under 
qualitatively different circumstances than 
in states such as California or Illinois. 
Thus, while it is true that Maine was the 
first state to abandon the indeterminate 
sentence, the parole system, and in 
general, the treatment model of correc­
tions, the relationship of Maine's partic­
ular sentencing reforms to the national 
debates over sentencing is a problematic 
one. 

In addition to Maine's uniqueness relative 
to many of the nation's criminal justice 
problems, the problematic relationship ~f 
Maine's reforms to the thrust of the 
debates in the seventies is also attribu­
table to the time during which the crimi­
nal code was formulated. 56 As Anspach 
and Kramer have noted (1980), revisions to 
the Maine code were developed at a pre­
id~ological stage in the evolution of the 
just desert theories of punishment which 
have come to be referred to as the justice 
model for reform. 'In ifact, between its 
inception in 1971 and 1974, the Maine 
Revision Commission was primarily influ-
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enced by the Model Penal Code and the 
individualized, rehabilitative system 
contained therein (Kramer, Hussey, et. 
a1., 1978). Of the major critiques of 
individualized justice to appear in the 
seventies, the Commission was only exposed 
to Struggle for Justice by the American 
Friends service commdttee (1971).57 

It was not until sometime in 1974 that the 
Commission began to reconsider the reha­
bilitation model. Apparently, the Commis­
sion was motivated to a great extent by 
its perception of political exigencies. 
According to one member of the Commission: 

Judgments were made sometime after 
the first sentencing proposal that 
the whole thing would be rethought in 
light of the political realities. 
The straw that broke ",it all was the 
question of cost to implement the 
system. We had absolutely no reason 
to hope that we were going to be able 
to influence the legislature to 
commit the kind of rest:;lurces that 
would be necessary to permit that 
flexible system to operate (Kramer, 
Hussey, et al., 1978). 

The Commission also believed that it must 
respond to demands with~!1 the legislature 
and the public for hargher sentences. The 
alternative, i~ the opinion of one Commis­
sion member, was for the Commission's pro­
posal to be placed on the shelf (Kramer, 
Hussey, et al., 1978). Significantly, the 
demands for more severe sentences were 
linked to hostility towards a tOO-liberal 
parole board. This hostility was appar­
ently shared by several members of the 
Co~~ission as well. One member expres~ed 
it in the following way: 

We decided that it (the parole board) 
was ridiculQus ••• (just) ministers and 
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do-gooders si~ting around and de­
ciding which prisoner •• (should get) 
some consideration. The parole board 
interfered with the type of certainty 
that we were after, too (Kramer, 
Hussey, et al., 1978). 

As this quote suggests, the attitude of 
the Commission towards the parole board 
dovetailed with two other objectives: 
increased visibility of the decision­
making process and a reduction of uncer­
tainty regarding the actual length of an 
offender's sentence. The former objective 
was met through the abOlition of parole 
and the delegation of almost unlimited 
sentencing authority to the judiciary. By 
IRaking judges almost entirely accountable 
for determining the actual length of sen­
tences, the Commission also attempted to 
respond to public demands for stiffer 
penalties. 

The objective of increased certainty was 
also to be served by the abolition Qf 
parole. 58 In addition, the code devel­
oped by the Commission empowered judges to 
impose any fixed sentence within broad 
statutory limits. The certainty thus 
attained is certainty after the point of 
sentencing. Even this certainty is not 
absolute however. In addition to the 
usual good-time provision, the Commission 
included a provision making any sentence 
in excess of one year tentative and sub-
j ect to resentencing upon peti tion by the 
Department of Mental Health and Correc­
tions. The provision alone makes it fair 
to say that the Commission's conception of 
certainty differed substantially from 
those in most other proposals for fixed or 
flat sentences. 

To summarize, the movement towards the 
determinate sentencing in Maine was born 
of a variety of theoretical and political 
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concerns. The result was that Maine's"hew 
sentencing provisions were grounded in an 
anomaly: while they have been appro­
priately labelled a judicial model of 
determinate sentencing (Lagoy, Hussey, and 
Kramer, ().;978), they also represent what 
might be called a pluralistic model of 
sentencing in general. In effect, the 
Commission combined mechanisms and tenets 
from several models and sought to shape 
them into a politically feasible proposal. 
In this task, of course, the Commission 
was successful. The upshot, however, was 
a code which deplores disparities while 
encouraging individualized sentences, eli­
minates parole while retaining the possi­
bility of sentence reductions, and 
requires flat sentences while providing 
judges with immense discretionary powers. 

The pluralistic approach of the revision 
commission is reflected in the code's 
formal theory of punishment: deterrence, 
incapacitation, rehabilitation, and retri­
bution are all cited as legitimate ends of 
punishment. However, in a more practical 
sense, it seems clear that the code was 
designed in such a way as to produce the 
development of a de facto theory of 
punishment. As Hussey, Kramer, Katkin" 
and Lagoy predicted in 1976, "Because the 
new code allows and even encourages more 
discretion, an informal system of sen­
tencing is bound to develop." 

~ content of ~ reform 

In contrast to other states that have 
instituted sentencing reform, the major 
emphasis of Maine's new code was not the 
articulation and implementation of new 
principles of punishment and sentencing, 
but rather the rationalization and simpli­
fication of the state's body of criminal 
law. Prior to the passage of the new 
code, criminal law in Maine consisted of 
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" ••• hundreds of separate and often contra­
dictory statutory enactments and common 
law principles" (Kramer, Hussey, et al., 
1978). Not surprisingly, .the chaos 
afflicting criminal law in Maine extended 
to its sentencing provisions as well. 
According to one observer, the 60-plus 
sentencing provisions in existence before 
the revisicJn represented the ad hoc 
judgments I)f the legislature. Thus, sen­
tencing reform was linked to the larger 
task of cCldification. 

Confronted with this morass of statutes 
and case 'law, the revision commission 
abolished the traditional distinction 
between felonies and misdemeanors and 
replaced it with a classification system 
which eSll:ablished five offense categories 
plus murder (see Table 9). With the 
exception of murder and those cases where 
the state can prove that a crime involved 
the use of' a firearm against a person, the 
new code sHpulated only the upper limi ts 
of sentences for each class of offense. 

In the original version of the new code 
(1. e., the unamended version which went 
into effect in 1976), murder was brok~n 
down into 1st and 2nd degree homicide', 
with a manda-tory life sentence for 1st 
degree homicide and a mandatory minimum of 
20 years (with no upper limit) for 2nd 
degree homicide. In addition, persons 
receiving a life sentence could petition 
the sentencing court for a sentence reduc­
tion after serving 2~. years and persons 
receiving a sentence of twenty years or 
more. could make such a petition after 
serving four-fifths of their sentence. In 
the interests of clarity, equity 
(previously, persons convicted of 2nd 
degree homicide could serve more time than 
those convicted of 1st degree), and cer­
tainty, the legislature changed this sen­
tencing structure in 1977. As a result, 
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there are new the offenses of murder and 
felony murde,r, with murder carrying a man­
datory minimlum term of 25 years imprison­
ment (min~s good time) and felony murder 
classified a,s a Class A offense (M.R.S.A., 
Title l7-A, sections 201, 202, and 1251). 
The provisioln regarding sentence reduc­
tions was also repealed. 

with respect to crimes involving the use 
of a firearm, the code established minimum 
unsuspendable sentences of four years for 
a Class A offense, two years for a Class B 
offense, and one year for a Class C 
offense (M.R,.S.A., Title l7A, section . 
1252). Moreover, if a Class B, C, D, or E 
offense was committed with a dangerous 
weapon, the sentencing'class for the 
offense is raised by one level. 

In addition to creating a new classifica­
tion system, the new code introduced a 
variety of other changes aimed at the 
overall rationalization of Maine's crimi­
nal law. Several of these changes have 
had a significant effect on sentencing 
patterns in the state. Those which are of 
particular interest are the following: 

1) Some offenses were consolidated. 
For example, larceny, extortion, 
shoplifting, and receiving stolen 
property were consolidated into the 
single offense of theft. 

2) Other offenses which combined tWf) 
or more. criminal activities were (( 
broken down into distinct offenses. 
Most important is the change of what 
has been the single offense of break­
ing/entering and larceny into the two 
offenses bf burglary and theft. 

3) Offenses, such as burglary and 
theft, which has previously had one 
indeterminate sentence attached to 

, « 

Class 

Murder 

Class A 

Class B 

Class C 

Class D 

Class E 

Table 9 

Comparative Assessment of Determinate Sentencing-Maine 

Crime Categories and Sentencing Ranges in Maine 

Maximum term 

Life or any term of 
imprisonment that is 
not less than 25 
years. 

20 years 

10 years 

5 years 

1 year 

6 months lj 
)J 

\\ 

Fine 

Not more 
than 
$10,000. 

N()t more 
than 
$2,500. 

Nor more 
than 
$1,000. 

Not more 
than 
$500. 

Example(s) 

Felony murder, kidnapping, 
rape, armed robbery. 

Trafficking in narcotic 
drugs, robbery (unarmed), 
theft in excess of $5,000. 

Manslaughter by motor vehicle, 
burglary (unarmed no injury). 

Unlawful gambling 

prostitution, theft (less than 
$500). 
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them, were graded according to spe­
cific offense and offender character­
istics. Thus, theft is cl.assified in 
the aforementioned classification 
scheme acording to the amount or 
value of the property stolen, whether 
a dangerous weapon was involved, and 
whether the offender had previously 
committed a similar offense. Simi­
larly, burglary is now treated as a 
Class A offense if a weapon was 
involved, a Class B offense if the 
offender inflicted or attempted to 
inflict bodily harm and otherwise as 
a Class C offense. 

4) The new code created some new 
offenses (e.g.,' criminal restraint), 
decriminalized others (e.g., certain 
sexual acts between consenting adults 
and status offenses' and depenalized 
others (e.g., small amounts of mal'i­
juana) (Kramer, Hussey, et al., 
1978).59 

I) '\ ;J (l 
with regard to the new sentencing provi­
sions, it has by now become commonplace in 
discussions of Mai~e's new code to empha­
size the central role of the judiciary. 
Clearly, there is ample support for this 
view. For one thing, the abolition of 
parole very nearly ensures that the sen­
tence imposed by the judge (minus good 
time earned in prison) will be the length 
of time actually served. The code does 
provide for executive clemency and appel­
late review of sentences, but these forms 
of external review are rarely invoked. 

As was mentioned earlier, there is one 
potentially significant institutional 
check on judicial control over the actual 
amount of time ser~~d. Under the code, 
any sentence in excess of one year is 
deemed tentative and subjec~ to modifica­
tion if the De'partment of Mental Health 
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and Corr.ections, upon its evaluation of an 
inmate's progress toward a non-criminal 
way of life, petitl~ons the court to resen­
tence the offender (M.R.S.A., Title l7A, 
section 1255). In the year.s imme~iately 
following the implementation of Maine's 
new code, many observers saw this provi­
sion as something which would obviate the 
determinacy of th~ system. As Zalman 
(1978) put it, the law "merely shifts the 
prison release function from the parole 
board to the corrections department and 
the judge." However, the provision has 
only rarely been invoked by corrections 
officials (Cooper, 1982), and there is no 
reas!=,n to expect any change in this 
pattern.' Initially, the provision was 
subject to a state constitutional chal­
lenge. This challenge was dismissed on 
procedural grounds in 198160 and, 
according to Matthew Dyer, Maine's Assist­
ant Attorney General in charge of the 
Criminal Division, there are no additional 

\) 

cases which question the constitutionality 
of the pre'/ision. 61 

In addition to the abolition of ~aroie, 
judicial discretion in sentencing is 
enhanced by the lack of ~tringent legisla­
tive stipulations regarding both the 
length and type of sentence. with respect 
to t.he former, judges are empowered to 
impose fixed sentences which are limited 
primClrily by the broad statutory upper 
limits for each of the offense categories 
discu,Bsed earlier • Even for those cases 
wi th rdnimum unsuspendable sentences, the 
range is sufficiently broad to allow 
judges a considerable amount of latitude. 

The ~~e also establishes broad conditions 
regulaHng· the imposi tion of'~robationary 
sentenc::es, but importantly pr,fJvides that, 
as 10n~J as these conditions are met, pro­
bationshall be an option for any classi­
fied cr.ime. In addition, the option of 
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probation in combination with a period of 
incarceration--the split sentence--has 
been e~panded under a new provision. 
According to the code, the purpose of this 
provisiqn is to provi~e a brief experience 
of impr1sonment--that is, to shock the 
offender into a non-criminal way of life 
(M.R.S.A., Title l7A, section 1203). In 
the original (1975) version of this split 
sen'l:ence provision, a judge could suspend 
any portion of a custodial sentence with 
the option of placing the offender on p'ro­
bation. The only limitation on the use of 
the split sentence was that, if an 
offender receiving a split sentence was 
initially sent to prison, it could only be 
for a period of 90 days. The provision 
has since been changed so that offenders 
sentenced under it may only be imprisoned 
for an initial period (the limit of which 
has been raised to 120 days) to be 
followed by a suspended portion of the 
sentence (1982 pamphlet). In 1979, the 
legislature also created a new provision 
allowing judges to suspenn any portion of 
the last two years of a Class A or B sen­
tence which is four or more years, 
provided that the term of probation din 
not exceed one year (1982 pamphlet). 

These, then, are the most important provi­
sions of the neW code. They reflect the 
pluralistic context and approach of the 
revision commission. Against this plural­
ism, however, must be set the more practi­
cal intention of the Commission to provide 
judges with ,the option of incapacitating 
the more serious offenders, while senten­
cing ordinary offenders at the lower end 
of each class. Anspach and Kramer (1980) 
have referred to this approach to senten­
cing as an "incapacitative bifurcated 
penal policy". It is their contention 
that this is the policy underlying the 
ambiguity in Maine's code with respect to 

both individualized and determinate sen­
tencing. 

To some extent, this policy was directly 
incorporated into the code. In part, at 
least, this would seem to be the case with 
the minimum unsuspendabl.e sentences 
already discussed. Similarly, it is part 
of the rationale for the requirement that 
offenders rec~~ving a sentence of twenty 
years or more must serve four-fifths of 
the sentence befoi'e being able to seek a 
reduction. More important than these pro­
visions, however, remains the fact that 
the new code gives judges the option of 
adhering to the bifurcated incapacitation 
ideology. In fact, the commission assid­
uously avoided stipulations which would 
have guaral1teed that its intentions in 
this regard would be fulfilled. To sum­
marize, so long as a judge stays within 
the broad statutory limits, he or she is 
free to impose any type or length of sen­
tence without having to justify it in 
terms of any legislated standards tas with 
presumptive sentencing) or any judicially 
established sentencing guidelines. 
Furthermore, the arsenal of sentencing 
options available to judges--incarcera­
tion, probation, restitution, and espe­
cially the split sentence--has been 
expanded considerably. 

AsSessinq~ impact 
II 

Since the enactment of Maine's new crimi­
nal code, there has been a steady increase 
in the state's prison population (Source­
book, 1982). 1n comparison to many oth~4 
states, the race of increase has been 
relatively moderate. For example, in 
1981, the inmate population grew by 4.5 
percent, compared to a national rate of 
12.5 percent (Gardner, 1982). Nonethe­
less, the increase has been eno#gh to 
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strain the capacity of the state's correc­
tional facilities and to· spark a public 
debate over the need for a new pdson. .:Dot 
the end of 1981, twent},;-three of the 
state's inmates sentenced to state facili­
ties were being held in county jails due 
to overcrowded conditions. The situation 
is exacerbated by the fact that the county 
jails, many of which are over a hundred 
years old, are themselves crowded. 

The question of the impact of Maine's new 
criminal code on the prison population and 
sentencing in general has been the subject 
of three empirical research efforts. 
Unfortunately, the most recent and compre­
hens~.,ve of these undertakings (Anspach and 
Kramer, expected 1983), was not yet avail­
able at the time of this writing. Conse­
quently, we are only able to present 
general and preliminary results for this 
latest study. On the other hand, the 
research is in many reSpects an expansion 
of earlier work done by Anspach and Kramer 
(1980). Consequently, some of the discus­
sion which follows will compare both \ 
Anspach and Kramer studies with the first 
study, which was done by Kramer, Hussey, 
Lagoy et al., in 1978. 

The 1980 research of Anspach and Kramer 
was based on analysis of 489 cases dis­
posed of in Cumberland County in 1975 
(pre-code) and 1978 (post-code). Their 
more recent research, by contrast, 
involved analysis of approximately 10,000 
pre- and post-code cases in seven (out of 
16) counties. Finally, the first empiri­
cal study addressing the question of the 
impact of the new code (Kramer, Hussey, 
Lagoy et al., 1978) analyzed 2,620 pre­
code cases (from May 1970 to April 1979) 
as well as 957 post-code cases (from May 
,1976 to August 1977). 
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In reviewing these studies, one is struck 
by the divergence of results that have 
l~en obtained. Kramer, Hussey, Lagoy, et 
al., .. concluded that "post-code sentencing 
can be characterized as generally less 
severe but also more disparate than pre­
code sentencing." Anspach and Kramer con­
clu.ded in 1980 that the "evidence seems 
falrly clear that the movement to deter­
minacy in the State of Maine has been 
accompanied by an increase in the propor­
tion of those receiving custodial penal­
ties and in the length o~ those penal­
ties." In contrast to the first study, 
these authors also concluded that, "thc:.:e 
is little difference u~der the old code 
and new code in the am6~nt of variation in 
sentence lengths despite some reduction in 
the range of custodial penalti~s imposed." 
Finally, preliminary results from the 
latest study by Anspach and Kramer indi­
cate that there has been an increase in 
both sentencing variation and in lengths 
of sentences served. 

While all of these studies appear to have 
used comparable methods for converting 
pre-code offenses to post-code classes and 
for estimating actual time served, there 
are several methodological differences 
which may account for this discrepancy of 
findings. For one thing, each study' 
employed a different data base. As men­
tioned above, the research of Kramer, 
Hussey, Lagoy et al., was based on a a 
sample of pre- and post-code cases in six 
counties including both urban and rural 
jurisdictions, while the first Anspach and 
Kramer study collected data for Maine's 
only urban jurisdiction. While this would 
seem to indicate that the formet:' study was 
more representative, it must be kept in !I 
mind that subsequent research b{ Anspach 1,\ 

and Kramer was based on a sample of seven 
rural and urban counties. Moreove~, the 
ongoing Anspach and Kramer study I,~J) based 
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on analysis of 10 ;'000 disposi tions while 
the study of Kramer, Hussey, and Lagoy, 
involved a sample of 2,620 cases. 

The data bases for the Anspach and Kramer 
research efforts differ from the earlier 
study in several other ways as well. For 
one thing, Kramer, Hussey, Lagoy, et al., 
only analyzed cases falling within Classes 
A, B, and C, while Anspach and Kramer have 
included data from all classes except 
murder. In addition, the study by Kramer, 
Hussey, Lagoy, et al., did not include 
multiple offenses in its analysis. This 
is significant because all research has 
indicated that new offense definitions 
have r.esulted in a significant increase in 
the number of multiple offense cases. For 
example, Kramer, Hussey, Lagoy et al., 
found that the number of multiple 
offenders receiving incarceration rose 
from 12.7 percent before the code to 35.6 
percent after its implementation. More­
over, in their earlier work at least, 
Anspach and Kramer found that the increase 
in custodial penalties and their length 
was partly an artifact of this unintended 
consequence. 

Final1~, the studies collecteQ data from 
diff erent periods. Kramer, Hussev, I,f.l.goy, 
at al., sampled cases from nay of 1976 to 
August of 1977, while Anspach and Kramer 
gathered information on cases sentenced 
after the code had been in effect for 
almost two years. If there was an adjust­
ment lag in the judicial response to the 
code, this difference may be significant. 
Also, some judges may have altered their 
sentencing practices in response to the 
findings of the earlier study. Alterna­
tively, by using data for several pre-code 
years, Kramer, Hussey, Lagov, et al., may 
have introduced historical effects into 
their analysis. 

Notwithstanding these caveats, we do know 
some things. For instance, the use of the 
split-sentence has increased substan­
tially. (Again, however, more analysis is 
necessary, for example, to determine how 
much of this usage is for "shock" incar­
ceration.) In addition, it is fairly safe 
to say that substantial sentencing varia­
tion continues even if it has not 
increaB~d. In this regard, Kramer, 
Hussey, Lagoy, et al., were only able to 
account for 7.9 percent of the variance in 
the distribution of post-code sentence 
lengths with the relevant variables of 
offense severity, number of offenses, 
prior incarcerations, age, education, and 
occupation. These variables accounted for 
20.5 percent of the variance in the pre­
code anal~rsis. (More data are probably 
needed on judicial variation, since both 
of the available studies, at least, 
attribute much of the variance in senten­
cing to the different practices of 
judges). Finally, an increase in the 
prison population as well as the findings 
of Anspach and Kramer's research suggest 
that som~ judges are indeed employing the 
bifurcated incapacitation strategy dis­
cussed earlier. 

In conclusion, it appears that while there 
may be no consistent and uniform senten­
cing policy emerging under the code, the 
code has nonetheless had a significant 
impact on sentencing in the state. The 
fact that this impact has been indirect as 
well as direct, unintended as well as 
intended, is hardly surprising given the 
lack of clear standstds for sentencing in 
the code. Indeed, sentencing in Maine is 
determinate only insofar as parole is 
abolished along with those rehabilitative 
programs formerly Hnked with release from 
prison. While a propc-sal for the reinsti­
tution of parole is receiving renewed 
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attention as a result of prison overcrowd­
ing it is unlikely that it will be passed 
by the legislature. In fact, it is 
unlikely that the basic sentencing system 
established by the code will be fundamen-

", 
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tally altered .in the foreseeable future 
In recent year's, the legislature has co~­
centrated on making minor changes in th~ 
system. Generally they have been of a ! 
technical or administrative nature. 
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Despite a burgeoning prison population, 
Maryland has been comparativelyftee of 
the political battles which have charac­
terized the controversy over sentencing 
practices in many other states. To a 
great extent, this is due to the legisla-

(.' 

ture's decision to defer consideration of 
any major changes .in the state's senten­
cing system until the state's sentencin~ 
guidelines project has been completed. 6 
At the time of this writing, sentencing 
guidelines for four jurisdictions were in 
the second year of impl\~mentation. The 
original one year impl~mentation test 
period, which began on June 1, 1981, was 
extended until ,June 1, 1983. Sometime 
before the expiration of the test phase, 
the state's Supreme Court is expected to 
decide whether or not to implement the 
guidelines on a permanent statewide 
basis. 

The original impetus for the development 
of sentencing guidelines came from the 
Sentencing Study Committee of the state's 
,Judicial Conference. The Committee, with 
support'from the Administrative Office of 
the Courts, urged the Conference to 
explore the possibility of constructing 
guidelines for the state. The Committee's 
recommendation appears'to have been moti­
vated by the increasing attention be,~pg 
given to sentencing guidelines by poi~cy­
makers in other states. This concern was 
stimulated by the apparent potential for 
sentencing disparities under Maryland's 
qriminal Code. 

The sentencing Guidelines Project of the 
Administrative Office of the Courts was 
established on September 30,1979, after 
the state was awarded ~ grant by LEAA 
which enabled the Court Administrative 
Office to participate in the agency's 
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multi-jurisdictional field test program. 
During the first year or so of its 'exist­
ence, the Sentencing Guidelines project 
collected and analyzed sentencing data 
from Baltimore City, Montgomery County, 
Prince George's County, and Harford 
County. After this phase was completed, 
the project turned to the construction of 
guideline matrices. Working in conjunc­
tion with an Advisory Board composed of 
ten circuit court judges from the juris­
dictions included in the study, and 
seven ex-officio mem~ers~~Rpointed by the 
judges, the Maryland Sentelfcing Guidelines 
project developed guidelin~~ for three 
categories of offenses: crimes against 
pers9ns, drug offenses (excluding posses­
sion of marijuana), and property 
offenses. 

While the legislature has enacted a few 
mandatory minimum sentencing provisions 
during the period of development and test­
ing of the gUidelines, attention has been 
focused prim'ar ily on the problem of pr ison 
overcrowding. In 1981, the prison popula­
tion grew from 7,,731 to 9,33!?, an increase 
of 20.7 percent (Gardner, 1982). In 1982, 
largely as a result of a federal court 
order to reduce the prison population, 
Maryland allocated 35 million dolla!~I'J-­
approximately one-third of itscapit:al 
construction budget--to prison construc­
tion. Despite four new prisons, however, 
it is unlikely that the state will be able 
to keep up with the population pressures. 
Gardner reports that a new maximum-secur­
ity reception center in downtown Baltimore 
designed for 400 inmates was double-celled 

.. to hold 760 as soon as it opened, and a 
medium-security facility in Jessup, also 
opened in 1982, holds 874 inmate~ in a 
space designed for 512. 
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~ criminal ~ ~ recent changes 

Criminal law in Maryland continues to 
e~ist as a combination of common law prin­
c1ples and statutory enactments. (Until-
1976, for example, rape was a common law 
offense in the state.) The last major • 
:evi~ion was in 1951. The Maryland code 
1S slmilar to other indeterminate systems 
in several respects. Under the code, pro­
bation may be granted for any offense 
other than first degree murder or for 
several types of repeaters, provided that 
the period of probation does not exceed 
five years (Annotated Code of Maryland 
Act. 27). Moreover, any Offender who has 
not been convicted of first degree murder 
and certain offenses with mandatory mini­
mums may be r:leased on parole, subject to 
the rule and Judgment of the parole 
board. 

Selected Offenses and Indeterminate 
Sentences in Maryland* 

Burglary (daytime) 
Burglary (nighttime, 

common law) 
Felony theft (over $300) 
Robbery (unarmed) 
Robbery (armed) 
Assault with intent 

to rape 
1st degree rape 
2nd degree rape 
Ass~~lt with intent 

to murder 
1st degree murder 
2nd degree murder 
Distribution of Sch. 

I or II narcotics 

10 years 

20 years 
15 years 

3-10 years 
20 years 

2-20 years 
Life 
20 years 

2-30 years 
Life or death 
20 years 

20 years 

*Adapted from the Annotated Code of Maryland 
Art. 27. ' 

The indeterminate sentencing structure 
contained within the code gives judges in 
Maryland a large amount of discretion 
The preceding table provides the maxi~um 

sentences, or, when appropriate, the sen­
tence ranges for several offenses under 
the indeterminate structure. As can be 
seen from this table, there is a large 
amount of possible variation built into 
the code, not only for each particular of­
fense, b~t between offenses. ~here are 
sev:ral 1nstances where the schedule of 
maX1mum penalties is not commensurate with 
~he uSU~l gradations associated with the 
1ncreas1ng severity of offenses. Thus, 
under the Maryland code, any felonious 
th:ft is subject to a maximum sentence 
Wh1Ch is greater than the maximum for rob­
bery. SiI?ila:ly, burglary at ~ighttime 
carries w1th 1t the same maximum penalty, 
as armed robbery or second degree rape. C 

In the,last ten years, the legislature has 
seen f1 t to pa,ss mandatory minimum sen­
tencing provisions for certain offenders 
and/or offenses. Since 1972, repeaters of 
the offense ?f illegal wearing, carrying, 
~r transport1ng a handgun have been sub­
Ject to a one to ten year sentence, with a 
on: year mandatory minimum term which is 
rUS:d to t,hree years if the offense was 
commltted on a public school ground (Art 
27, sec. 36B)~ In 1976, the legislature' 
ena7ted mandatory minimum sentencing pro­
Vislons for crimes of violence: 63 ~hen 
an ?ffender has served two separ'ate 
perlods of confinement for deviations on 
any of the enumerated offenses there is a 
mandatory minimum term of imprisonment of 
25 years. With an additional conviction 
of this sort, there is a mandatory life 
term without parole (Art. 27, sec. "64313). 

In 1982, the legislature enacted a manda­
tory minJmum, sentence of five years--to 
be served consecutively to any other sen­
tence~-for repeaters 6f the offense of 
unlaw,~ul use of a han~gun in the commis­
sion ofa crime (Art. 27, 8ec. 36B, 1982 

,Supplement). I~ addition, the maximum 
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sentence for a first offense was raised 
five years so that the indeterminate sen­
tence is now 5to 20 years. 

During the same session, the legislature 
also enacted a series of mandatory minimum 
sentencing provisions for repeaters of the 
various offenses relating to the manufac­
ture or distribution of controlled sub­
stances. previously, such repeaters were 
subject to twice the allowable maximum for 
first offenders. Now, however, there are 
mandatory minimUm terms of imprisonment of 
ten years for the manufacture or distribu­
tion of Schedule I or II narcotics and 
phencyclidine as well as a two year manda­
tory minimum for repeaters manufacturing 
or distributing any other controlled sub­
stances (Art. 27, Sec. 286, 1982 Supple­
ment). 

These are the major changes in the sen­
tencing provisions of the Maryland 
oode. 64 The rate for good-time credits 
continues at five days per month, with the 
exception of persons convicted of first 
degree murder or under the various manda­
tory minimum sentences outlined above. 
Maryland law requires that the Parole 
Commission grant parole consideration 
before one-quarter ~f an inmate's sentence 
has been served. B~ginning in 1979, 
formal parole guidelines have been used as 
an alternative means of satisfying this 
requirement. 

Development of guidelines 

Maryland's initial approach to the con­
struction of guidelines is by now a stand­
ard procedure. Like other sentencing 
guidelines, the Maryland project had 
planned to develop matrices Oil the basis 

'\'v') of historical sentencing patterns. How-
- ever, numerous problems relating to the 

collection and analysis of historical sen-

tencin~ ~a~a forced the project to adopt a 
somewhat ';hovel approach. Separate grids 
were constructed from two different data 
bases. The first set of grids was de­
veloped in the conventional manner, rely­
ing on multiple regression analysis of 
past sentencing decisions, while the 
second was based on multiple regression 
analysis of data attained from a sample of 
simulated sentencing decisions made by the 
ten judges on the Advisory Board. 

Historical sentencing data for the project 
was attained from a sample (N=1,'800) of 
the more than 4,500 cases sentenced in the 
four participating jurisdictions during 
the calendar year of 1979. Early on, it 
had been decided that generic type guide­
lines would be developed for the three 
classes of offenses mentioned earlier. 
The judges on the Advisory Board were 
asked to rank offenses within each generic 
class according to seriousness. These 
rankings were then transformed into seven 
seriousness categories within ea~h class 
for the purpose of analysis and, even­
tually, for guidelines scoring. 

Information was collected on a large num­
ber of variables, including among others: 
the extent of injury to the victim, weapon 
usage, the status of the defendant at the 
time of the offense and at the time of 
sentencing, prior record, previous incar­
cerations and supervisions, employment 
history, race of the defendant, and, of 
course, the seriousness of the instant of­
fense. Multiple regression analysis in­
dicated that the seriousness of the 
offense was the only variable which ('<oon­
sistently accounted for a significant 
amount of variation, at times explaining 
almost forty-five percent of the variance,. 
Initially, race appeared to be signifi­
cant, but this finding w~s erased whert 
analysis focused on partibulat offenses. 
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While comparison with research on senten­
cing patterns in other states shows that 
the analysis of sentencing data in Mary­
land yielded reasonably high levels of 
explained variance, it must be kept in 
mind that other than seriousness of 
offense, this research failed to reveal 
statistically significant. variables which 
explained more than a fraction of the 
variance. Moreover, the project was 
hampered by difficulties in obtaining 
information for a large number of cases. 
For instance, in Baltimore, pre-sentence 
investigations were not available for 
approximately one-half of the cases in the 
sample. Consequently, there was a large 
number of missing values, resulting in 
several cells with extremely small N's 
when guidelines matrices were con­
structed. 

These considerations led the Maryland 
project to consider the development of an 
additional data base. The decision to do 
so was also influenced by the Advisory 
Board's decision to include juvenile 
record and victim vulnerability in the 
guidelines, both being variables for which 
insufficient information was available for 
statistical analysis. 

As was mentioned earlier, the additional 
data base was constructed by having the 
judges on the Advisory Board sentence 
hypothetical cases. Four-hundred and 
fifty-eight cases for this simulation 
sample were developed in such a way as to 
supplement the historical sentencing data. 
Emphasis was placed on developing cases 
which would hypothetically fall in those 
cells of the grids (constructed from his­
torical data) that had insufficient 
numbers of cases. In addition, cases were 
developed which would enable the project 
to obtain information on sentencing 
patterns including the variables of juve­
nile record and victim vulnerability. 

138 Maryland 

(I 

,---~--------"."-.--~ ---

Analysis of the simulated sentencing data 
produced results very similar to those for 
the historiloa1 data, with offense severity 
once again being the most important vari­
able. Gridl:! were developed for this anal­
ysis to supplement the grids constructed 
from the hil:ltorical data. The actual 
guidelines ,~ere drawn from both of these 
sets of grids, as modified by the Advisory 
Board's normative or prescriptive judg­
ments regarding both the appropriate 
factors in Elentencing and the proper 
ranges for particular cells. 

The Advisory Board decided to use a matrix 
wi th separat:e axes for offense and 
offender scetres only for the class of 
crimes again:st persons. It was thought 
that the det,ermination of offense scores 
for property and drug offenses would 
become mired in the difficulties asso­
ciated with estimating the real value of 
drugs or property. Consequently, guide­
lines for th.ese classes consist only of 
offender scores for each particular type 
of offense within the class. 

since the implementation test phase of the 
Maryland guidelines project began on June 
1, 1981, the guidelines have gone through 
several modifications, with a major revi­
sion done after one year of the implemen­
tation test. Table 10 shows the original 
set of offense and offender factors and 
their possible scores which were used by 
the Maryland project. Early on in the 
implementation test, the project's advi­
sory board decided to drop the ambiguous 
employment factor. Within this first 
year, the Advisory Board also established 
rules for the treatment of sentences 
resulting from plea bargains as well as 
sentences arising. from multiple counts. 
In addition, it was decided that all 
injuries in rape cases were to be scored 
as permanent. 

~. 
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Table 10 

Maryland: Factors Used in Determining 
Offense and Offender Scores Under 

the First set of Experimental Guidelines 

Offense score 

A. Seriousness of offense 
B. Victim Injury 

C. Weapon 

D. Special vulnerability of victim 

Offender score 

A. Relationship to criminal justice 
system at time of offense 

B. Juvenile delinquency 

C. prior record 
co 

D. prior conviction for offense against 
persons (or property and drug offenses, 
when relevant) 

E. Employment record 

F. prior adult probation or. parole 
violation or escape 

1:-8 
,0 (no injury) 
1 (non-permanent) 
2 (permanent or death) 
o (none) 
1 (other than firearm) 
2 (firearm) 
o (none) 
1 (mental or physical handicap, 

under 10, or over 60) 

0 (none or charges pending) 
1 (on paper) 
0 (not more than 1 adjud.) 
1 (not more than 2 adjud.) 
2 (more than 2 adjud.) 
0 (none) 
1 (moderate) 
2 (major) * 

0 or 1 

0 (unknown, N/A) 
1 (unstable) 

-1 (Stable) 

0 or 1 

*Determinations were made on the basis of a point system 
used by the parole board. 
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After approximately a year of experience 
with the guidelines, the Maryland project 
undertook a systematic revision of the 
gui~elines. Thi~ procegs was completed in 
October of 19B2, at which time the work­
sheets and matrices that were in use at: 
the time of this writing were made avaU­
able to practitioners. (Copies of the 
worksheets and the matrices are presented 
here as T~b1es 11, 12, 13, and 14.) In 
addi tion to trying to clarify and simplify 
the worksheet and the overall scoring 
procedure, the Advisory Board adjusted 
several of the sentence ranges within the 
cells of the matrices to bring them more 
in line with actual sentencing patterns 
that were indicated by the first year of 
the implementation test. 

As can be seen from the matrices, the 
In/Out decision has been incorporated into 
the guideline grids. Under the guide­
lines, judges have the option of granting 
probation to a defendant whose score 
places him or her in a cell where most of 
the cases in the project's samples (as 
modified by the Advisory Board), were 
sentenced to probation. In these cells, 
the appropriate sentence .range is stated 
either in the form of probation up to a 
certain amount of jail time or probation 
up to a certain period of incarcer.ation. 

As with sentencing guidelines in other 
states, departures from the prescribed 
sentence ranges must be justified in writ­
ing by the judges participating in the 
project. The guidelines do not lnclude 
specific aggravating and mitigating 
factors which may be used as justification 
for such departures. Rather, they refer 
only to certain reasons which may not be 
used, including factors already in the 
guidelines and defendant characteristics 
such as sex or race. 
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Unlike somesta~es experimepting with 
guidelines, Maryland's project haa so.ught 
to directly confront the thorny problems 
of plea bargains and mCiltiple cOunts. 
with respect to plea bargainsf it is'an 
explicit poliC'.l that a sen~ence bargain is 
not considered a sufficient teasoilfor 
d~parting from the guidelines {M"~yland 
Sentencing GUidelinef!R£oje~t, August, 
1981). In other wQras, judges must 
justify "sentences which are outside of 
the reccmnel'lded sentence range regardless 
of whether the sentence was the result of 
a bargain." Moreover, for bargained sen­
tences where there is no PSI available, 
the Sentencing Guidelines Project has 
encouraged judges to make use of the 
guidelines worksheet to guarantee more 

'4eliQble information and to promote 
greater equity) among the large number of 
sentences of this kind. 

With respect to multiple counts, the offi­
cial policy of the guideline program is 
that "(In) most cases, the guidelines will 
recommend concllrrent ranges for multiple 
counts growing out of a single criminal 
event" (Maryland Sentencing Guidelines 
Manual). Moreover, the "highest of the 
guideline ranges for any of the counts is 
the recommended range." Por mill tiple 
counts growing out of separate events, the 
recommended guideline range is the sum of 
the upper and lower limits of recommended 
range boreach count. 

As the matrices in Tables 12, 13, and 14 
indicate, the ranges in the cells of the 
Maryland guidelines are extraordinarily 
wide, compared, at least, to guidelines 
developed in other states. The ranges are 
particularly wide in the lower right-hand 
corners of the matrices--that is, in those 
cells applying to the more serious 
offenders. (Note also that there is a 
significant amount of overlap between 
·ells. ) 
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TABLE 11 

MARYLAND SENTENCING I Of!'1IIOIlI1WII (LUI, filii, Middle) DOC:IITHU ..... 

GUIDELINES WORKSHEET . 

1IImIIA" I C ,..1, I CJ WIIil. CJ H'lIlIntC J .IUIIIIDlc:TIOII 
DATI OF 0fJIQI ' 1 DATI i PW'i~ 1 DATI OF IIIITUICINI 

/. ./ [J Femal. [J BI.c~ CJ Otlltt / / / / 
IIUtMlII Of COIftIC:Y .. D I WOIIUH"T • 

OF 11

m IlIfUIICIftG JUDGE 

COU"'I AT TMII' a v
" CJ~ 'IICTINCING mNT CIIIMINAL milT' . 

'NITANT COUIIT TITLI 110. COOl. AlIT, AllmON 

DI!fOSITjON TYPE (Check Only One) 
Court Tri.1 JUlY Tri.1 1'1 •• 

Cl Blrldina Plea Ai~lmerjt illS to a Non Blndln, Recomm.nd.tion a [J 
. 

Contested Facts, 
ALtual Sentence Of - C 

No Plel Aireement 
CJ Bindilli Plea Aireement IS to [J No Pltl Alreement Uncontested Facts, 

Sentence MUlmum Or Rlnae 
[J 

Contested lellal Issue 
of Other 

OFFENSE SCORE (Ollense Ai.lnst • P.rson Only) 
.. 

, OFfENDER SCORE 
A, Serlou., •• i c:..tesoty If In ... ", Co,,", A, Relillonlhip to CJS Wh.n Inlt.nt Count Occlll'NCl 

1 • V. VII o • None or Pendln, Clses 
3 ·IV 1 • Court or Other Crimi nil Justlc. Supervision 
5 ·111 II. Juvenill Dellnquencr Sail o • Not Mor. Th.n One Flndlni of Delinquency 10· I 1 • Two or More Flndln,s Without Commltm.nt or 

8. Victim In!ury On. Commitment 
O. No In/ury 2 • Two or Mor. Commitments 
I • Injury. Non·Perm.nent C. Prior Adult Crimlnll RlCord . 2 • Permen.nt Injury or De.th 

O· None 
C. W •• II'II! Uili. I • Minor o • No W •• pon UI.d 3· Mod.,.t. 

1 • Wilpon Oth.r Th.n Flr •• rm u.ed 5. M.lor 
2 • Flr •• rm U.ed D. Prior Adult hroll/".,ion VIoI.tIon. 

D. Speclll Vulntrlbilltr of VIctim, O· No 
O. No o TOTAL OFFENSE seORI 

I· Yes o TOTAL OFFENDIR SCORE 
l"Yes 

IOUIDILINE RANGI ACTUALIENTENCI 
il 

OVERALL GUIDELINE RANGI 

REASONS (/I Acluil Sentence Differs From Gulden.,. Stnt.ncI) 

'I 

INSTITUTIONAL/PAROLE RECOMMENDATION 

_. 
OIfIN" "nURNlY ITATI'S ATTOIII'CIV 

~IIUHUT COM'UTlD IV JUDGl'S SlCHATUII' 

, 

JIJ('tC,E (Whll~); AOC (BIIIO); PROBATION (Green); FILE (Vellow); PROSECUTION (Pink); OEFENSE (Gold) 
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Offense 
score 0 

1 P 

2 p-6M 

J p-2Y 

4 P-3Y 

S 3M-4Y 

6 lY-6Y 

7 3Y-8Y 

8 4Y-9Y 

9 7Y-l2Y 

10 lOY-18Y 

11 l2Y-20Y 

12 l5Y-2SY 

13 20Y-30Y 

14 20Y-L 

15 2SY-L 
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Table 12 

~aryland Sentencing Matrix for Offenses Against Persons 

Offender score 

1 2 3 4 5 6 

P P-3M 3M-IY 3M-18M lM-2Y 6M-2Y 

p-1Y P-18M lM-2Y 6M-3Y lY-5Y 2Y-6Y 

P-2Y 6M-3Y lY-5Y 2Y-SY 3Y-7Y 4Y-OY 

6M-4Y lY-5Y 2Y-SY 3Y-7Y ,4Y-8Y SY-IOY 
" 

6M-SY lY-6Y 2Y-7Y 3Y-8Y ·IY-IOY 6Y-12Y 

2Y-7Y 3Y-8Y 4Y-9Y SY-IOY ']Y-12Y 8Y-13Y 

4Y-9Y SY-IOY 6~!-12Y 7Y-13Y ~'Y-14Y lOY-15Y 

. SY-lOY SY-12Y 7Y-13Y 8Y-1SY l.OY-lay 12Y-20Y 

8Y-1JY 8Y-1SY lOY-15Y l2Y-18Y 1.SY;-2SY 18Y-JOY 

lOY-21Y l2Y-2SY lSY-2S¢ lSY-JOY l8Y-30Y 20Y-3SY 

lSY-2SY 28Y-2SY 20Y-JOY 20Y-30Y 2SY-3SY 25Y-40Y 
;'<~ I 

l8Y-25Y l8Y-30Y 20Y-35Y 20Y-3SY 25Y-40Y 25Y-L 

2SY-3SY 25Y-40Y 2SY-L 2SY-L 31()Y-t L 

2SY-L 28Y-L 30Y-L L L L 

30Y-L 35Y-L L L L L 
,\, 

p= Probation M=Months Y=Years L=Life 

,. D 

!\..._.... -' 

7 or 
More 

lY-3Y 

3Y-8Y 

SY-IOY 

6Y-12Y 

8Y-J.SY 

lOY-20Y 

12Y-20Y 

lSY-2SY 

20Y-30Y 

20Y-L 

25Y-L 

2SY-L 

L 

L 

L 

I 
I i (, 
I , 

I 

I 
I 

,I 
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i 
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TABLE 13 

MARYIAND SENTENCING MATRIX FOR DRUG OrFENSES 

Offender Score 

Offense 0 1 2 :3 4 

. 
Controlled Dangerous Substance 
(Marlluana) . 

o Unlawful possession or administering to 
another. 

o Obtaining, etc., substance.or parapher .. 
naUa by FflUd, Forgery, Mlsrepresenta' p p p P·1M P·3M 
tlon, etc. I b I 

o Affixing lorged label, alterlna, etc., a e. 
o Unlawful possession or distribution of 

controlled paraphernalia. 
o Etc. 

Other DNa Misdemeanors 

, . 
Controlled Dangerous Substance 
(Non·MarIJuana) . • 

o Unlawful possession or admlOlsterlng to 
another. 

o Obtalnlna, etc., SUbstance or paraph«lr' 
nalla by F~ud, Forgery, Misrepresenta' 

3M·12M 6M·18M lY·2Y tlon, etc, I ~ P·6M P·!2M 
o Aff{xlna foraed label, altering, etc" labe • 
o Unlawful possession or distribution of 

controlled paraphernalia. 
o Etc. 

Controlled Danaerous Substance, (Schedule 
I.V not PCP nor Schedule I, 1\ Narcotics) • . ' 

o Manufacture, distribution, ate. 

. 
o COI.Interfeltlna, etc. 
• Manufacture, possesslon,etc"ofcertaln P·12M P·18M 6M·1BM lY·2Y 1.SY·2.S Y , 

equipment for lIleial use. I 
o Keeplni common nuisance. 

Controlled Danllerous Substance • 

o Paraphernalia 2nd offense 
o Paraphemalla to luvenlle by person 3 Of' 

more years older. 

, .' 
controlled Danaeroul Substance (Schedule 
I or 1\ Narcotic or PCP) 

o Manufacture. distribution, etc. 
o Counterfeltlnll. etc. . . 

6M·3Y 1Y·3Y 2Y·5Y 3Y·7Y 4Y·8'( o Manufacture, possession, etc., of certain 
• equipment for lIIeaal use. (~~ 
o Keeping common nuisance Schedule I. 

1\ NarcotiC or PCP. 
o Etc."', , 

Controlled Dangerous Substance . 
4Y·7Y 5Y·8V 1Y·4Y 2Y·5Y 3Y·6Y 

o Importation tj . 
P • Probation M· Months y. Yurs 

------- -..;.. ------...... ,-...--.... ___ • ;0.. __ ._ 

1 

5 6 7 or more 

P,6M 3M·6M 6M·12M 

, , 

" 

1.5Y·2.5Y 2V·3Y . 3Y·4Y 

'\ 

'" 

(I 

" 

3Y·4Y. 3.5"·5'( 
, 

2Y·3Y 

,; 

5Y·10Y 7'(·14Y 12Y·20V 

.' 
6'(· lOY 8Y·15V 15Y·25Y 

, 
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Offense 
ser\~ous-

. ness 
category 0 

VII P-3M 

V and 
VI P-3M 

III 
and IV P-2Y 
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Table 14 

Maryland Sentencing Matrix for property Offenses 

1 2 3 4 I' 
~\ 

P-6M 3M-9M 6M-12M 9M-18M lY-2Y 

P-6M lM-2Y lY-4Y 2Y-5Y 3Y-7Y 

9M-5Y lY-5Y 2Y-8Y 

p=Probation y,.Years 

7 or 
6 More 

lY-3Y 3Y-5Y 

4Y-8Y 8Y-15Y 

7Y-15Y 12Y-20Y 

t .. 

I 
I 
{ 

I 
I 
! 
I 

! 
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I 
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I 
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To some extent, the wide ranges in the 
Maryland guidelines are a fUnction of the 
generic nature of the System. If the 
Guidelines were constructed around speci­
fic offenses, the ranges would undoubtedly 
be smaller. Apparently, however, a sig­
nificant reason for the'wide range is that 
most judges are opposed to"1 the imposi tion 
of a more structured guideline program, 
particularly before the system has been 
approved for statewide implementation. 

perhaps due in part to these wide ranges, 
initial indications are that the rate of 
agreement between actual sentences in the 
four test jurisdictions and the recom­
mended guideline ranges is fairly high. 

As of February 8, 1982, 71 percent of the 
single count cases in the test program 
(N=1299) were in agreement with the guide­
lines, with five percent above the recom­
mended range and 24 percent below. The 
agreement rate for multiple count's growing 
out of a single event (N=434) was 61 per­
cent, with 30 percent above and 10 percent 
below (Maryland Sentencing Guidelines 
Project, May, 1982). 

In conclusion, the experience of Mary­
land's Sentencing Guidelines Proj~ct 
serves as a r~minder of the gap that often 
exists between the theory of sentencing 
guidelines and their actual construction 
in the real world. One could conoeivably 
find fault with the Project's decision to 
employ the data from the sample of si~u~ 
lated cases on the grounds that methodo­
logical rigor was sacrificed for 

. 1 ' 

expediency. However, in light of the 
difficulties confronting the project, the 
decision seems to hcive been a necessary 
and correct one. One could also find 
fault with the ranges oontained within the 
meat-rices or even with the decision to 
develop generic-type guidelines. Again, 
however, these decisions were alpo 
constrained, to some extent, by political 
realities. 

In the preface to the most recent Maryland 
Sentencing Guidelines Man~al¥ it is stated 
that sUbstantia~ progress'.ihas.been made by 
theprojec~ towards its g6als of "articu­
lating an ~Ixplicit sentencing policy, 
providing lnformation to new or rotating 
judges, promoting increased visibility and 
understanding, and increasing equi~~." TO 
this is adde~ the caveat that less pro-

J gress has been made wi th respect tell the 
goal of increased equi ty than has tleen 
made wi ththe others. Wh:f.le it is' impos­
sible for us to conf!t'm or deny thf~se 
ass~rti()ns (not~ to mention assessihg the 
impact of the guidelines on the prlson 
population), it does ap,pear that ~ihe 
guidelines will help to rationalize sen-

o tencing in the state, particulcarly if' they' 
are implemented statewide and are·not ren-

'dered irrelevant by mandatory minimum sen'­
tencing provisions. On the other ha.nd, 
prima facie indications" are that the 
guideiines would better promote equity if 
the recommend~d ranges within them were 

c.::' . narrowed. Needless to say, however, it is 
too early to assess the ul~imate impact of 
the Maryland guidelines. 
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MASSACHUSETTS 

Traditionally, Massachusetts has had one 
of the lowest rates of sentenced prisoners 
per 100,000 civilian population in the 
country (Sourcebook, 1982). For 
example, as of December .31, 1979, only· 
Vermont and North Dakota had lower rates. 
This is particularly surprising in view of 
the degree of urbanization in the state. 
This situation has, however, begun to 
change. In 1981:, the inmate population 
increased by 18.4 percent, compared to an 
increase of 12.3 percent for all states 
(including Washington, D.C.). While it 
wou~d be inappropriate to speculate here 
on the causes of this increase, it~s 
important to keep in mind that this ~~te 
of inmate population growth parallels 
efforts by the state legislature to pass 
tougher sentencing laws for particular 
t~es of crimes and criminals. As with 
many other states, these laws have gen­
erally taken the form of mandatory minimum 
sentencing provisions. 

An overview of criminal justide in 
Massachusetts 

Criminal justice in Massachusetts is 
administered through a two-tiered court 
system. The lower courts have exclusive 
jurisdiction over all minor offenses with 
a maximum sentence of fiv~'years or less, 
although the lower court is only author­
ized to impose a sentence of up to two and 
one half years. The remaining cases may 
be tried only by th~ superior court, after 
indictment by a/gtartd jury. 

1/ 
One of the mrlst important features of the 
Massachuset~s court system is that all 
defendants~onvicted in to<a 10\'1er courts 
have the right of appeal to the superior 
court for a trial de novo w.hich will 
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\\, dissolve the lower court verdict. If a 
defendant is subseqqr.mrcl::~., found guilty by 
the superior courtJJfhe\~j;) she may receive 
a longer ,~entence: provided that it does 
not exceed two and one half years. 

Most defendants seek a trial de novo if 
any sentence of imprisonment is made by 
the lower court. The resulting combina­
tion of appealed cases and indictments 
creates a substantial backlog of case~ for 
many superior courts, which in turn gener­
ates increased pressure for plea bargain­
ing at the superior court level. This 
effect is especially pronounced in the 0 

jurisdiction which includes BostQ;)--the 
Suffolk County Superior Cour~. AS 
Professor James Beha haa. noted, "The 
result is that a trial.,3n the meritl is 
less frequent in suffolk Superior Court 
than in the lower courts of Bos.ton, 
although it is only at the superior court 
level that a jury trial is available" 
(Beha, 1977). 

~he criminal c~e of Massachusetts has not 
been systematically revised for se~eral 
decades. Vestiges of common law pervade 
the code--as, for instance, with the 
distinction between burglary in the night­
time and burglary during the day. Sen­
tencing under the code has generally 
occurred within a framework of broad 
indeterminate penalties, whereby judges 
establish indefinite terms by setting 
minimums and maximums. 

Even. by the standards of indeterminate 
sentencing in other states, judges in 
Massachusetts have an extraordinary am.ount 
of discretion in determining sentence 
lengths. For example, fOIl: ''the offenses of 
second degree murder, armed robbery, 
unarmed robbery, armed assault within 
dwell~ng houses, rape, and rape of a child 
under sixteen, the sentence may be life 

Ii 
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imprisonment or any other term. of years. 
The maximum sentence for;manslaughter,; 
assault with intent to rob while armed, 
and unarmed burglary at nighttime is 20 
years. A ten-year maximum sentence exists 
for assault with intent to murder or maim, 
assault with intent to rob, and daytime 
burglary, while a five-year maximum 
applies toa variety of other property 
offenses (Massachu~~tts General Laws 
Annotated, Chapters 265-269). 

Judicial discretion is limited by prohibi­
tion of probation for certain cases and by 
the existence of several mandatory minimum 
sentencing provisions. Probation is pro­
hibited for any crime puniahable by life 
imprisonment, any crime where a dangerous 
weapon was invoked, and for perso~s 
previously convicted of a felony. Persons 
convicted of armed robbery with a con­
cealed or, "distorted" identity must 
receive a sentence of not less than five 
years, and one not leos than ten years for 
subsequent similar offenses. Minimum 
sentences of five y~ars also exist for 
persons corivicted of burglary who have 
prevlouS'ly been convicted of any property 
offens~. In addition to these provisions, 
the code .raises the maximum penalty for 
felonious larceny (over 100 dollars) from 
five years to twenty years for persons 
with a prior larceny conviction and for 
those convicted at the sarnetime of,. at 
least three charge/! of larceny. SinQ~ 
1978, there has also been a habitual dri­
minality provisi.on which requires judges 

cs 
;:~o 8e~~ence offenders with at least two 

felony convictions for which a sentence of 
three or more years was received to the 
maximum term of years allowed by the stat­
utes (MGLA, Chapters 265-269,219). 

Recent Changes. ~oe code a~so contains 
parole eligibility requirements (initia11Y 
established in 1955) which generally '0 
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require that violent offenders, offenders 
convicted of arson or arson-related 
crimes, and persons committing crimes 
while on parole, must serve two-thirds of 
their sentences and never less than two 
years before being eligible .for parole 
(MGLA, Ch. 127, sec. 133). Non-violent 
offenders are required to serve one-third 
of their sentences or at least one year 
before beinq eligible for parole. 

Since 1973, good time provisions have 
existed on a scale according to the length> 
of the sentence, ranging from 2.5 days per 
month for sentences of 4 months to a year 
to 12.5 days per month for sentences over 
four years. Additional sentence reduction 
credits are available for participation in 
special programs, except for sex offenders 
and persons serving life sentences. Under 
the code, any portion of sentence reduc­
tion credits may be revoked for violations 
of prison rules. 

In 1974" the legislature moved beyond the 
previously legislated prohibitions of pro­
bation and minimum sentencing provisions 
to the establishment of minimum unsuspend­
able sentences for certain types of 
offenses. The first of the two new provi­
sions stipulated that anyone convicted of 
using a firearm in the commission of a 
felony must receive an additional sentence 
of not less than two years in jail or 
between two an~ one-half and f~ve years in 
prison. In addition to making the sen-' 
tence nl)n-lluspendable, the .provision also 
prohibits parole until the original sen­
tence has expired. Moreover, for second 
and-subsequent convictions! the ~~ntence 
is fixed at five years in. prison (MGLA). 

In 1980 and 1981, the legislature passed a 
: ser ies of special manda tory minimum sen­

tencing provisions for particular offenses 
and/or offenders--namely,repeaters. In 
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1980, a mandatory minimum prison sentence 
of one year was established for persons 
convicted of their second motor vehicle 
theft (MGLA, Ch. 266, sections 28 and 29, 
1982 supplement). Also during this ses­
sion, the legislature created a n~w struc­
ture of penal ties for violations (_) the 
contr(;)l~p.d Substance Act (MGLA, Ch. 94C, 
sectors'32 through 32F). The new provi­
sion contains a graded schedule of manda­
tory minimums for: traf.ficking different 
amounts of mar~juana, cocaine, and narco­
tics, the distdbution o~;. various sub­
stances to minors, and for repeat 
offenders convicted of either trafficking 
offenses or the distribution or manufac­
ture of Class A substances (e.g., heroin), 

Class B substances (e.g., cocaine), or 
Class C substances (e.g., LSD). The 
table below provides an illustration 
of these schedules (Chapters 265, Sec. 
l8B, 1980 Supplement). 

The second provision, also known as the 
Bartley-FOX. amendment, changed the 
Massachusetts law prohibiting the carrying 
of a firearm without a permit by estab­
lishing (again, in 1974) ~ mandatoty mini­
mum prison sentence of one year without 
parole or furlough. The mandatory minimum 
sentence exists within an indeterminate 
range of two and one-half to five years in 
prison (MGLA, Chapter 269, Section 10). 

Manda~ory minimum sentences for the offefise of distribution or 
m\~ufacture of controlled substances in Massachusetts 

Indeterminate sentence Mandatory minimum 

2nd, subse- 2nd or sub-
TyPe of sentence ,.lst offense quent 1st offense sequent 

offense oftense 

Class A (heroin and 
other narcotlps) '( 1"10 yrs. 5-15 yra. 1 yr. 5 yrs. 

Class B (including 
cocaine , one narcotic 1-10 yn. 1 yr. 3 yrs. 
phenoyclidine (pCP) + 1-10 yra. 3 yrs. 

Cla.s C (LSD) 2 1/2-3 
yrs.* 

2 yrs. 

Class 0 1-2 yra. 2 1/2 yr. Max. 

*The indeterminate penalty for this ola.s wa. actually lowered to 2 1/2 from 5 years. 

() +The provision deaUng with the distribution of clasi B r;eform of PcP was passed in 
1981. 
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In a study of the effect of the Bartley­
Fox amendment, Beha concluded that while 
judges resented the constraints placed on 
them by the law, there was no evidence 
that they were attempting to circumvent 
its provisions (Beha, 1977). According to 
Beha, in the first year after the law took 
effect, the number of acquittals and dis­
missals in the Boston courts did indeed 
increase, but primarily as a result of the 
loss of the informal disposition option 
previously available to judges. Gener­
ally, however, the Boston judges did not 
change their approach to sentencing, other 
than, perhaps, to devote more attention to 
the technicalities of defense 'arguments. 

Beha also found that, with the exception 
of firearms ass'aults not;. resulting in 
injury, there was not a noticeable 
increase in the number of prosecutions of 
the firearm law as a charge accompanying \\ 
other crimes involving the use of a fire- , 
arm. Beha attributed this to the stiff 
provisions for gun-related crimes dis~ 
cusse~ previously and to the widespread 
belief among police-and prosecutors that a 
firearms violation does not inc(ease the 
chances of conviction for a gun-related 
crime. However, the number of prison sen­
tences for those convicted of the firearms 
violation determined by the lower courts 
increased substantially, con~ributing to 
the backlog of cases in the superior 
court. 65 

In 1981, the legislature passed a series 
of mandatory minimum sentencing provisions 

(t;el,ating to violent crimes against the el­
'derly (MGLA, Ch. 265, Sections l5A, l5S, 
18, 19, and 25). Two-year mandatory mini-
mum terms of imprisonment were established 
for repeaters of the following offenses 
where the victim was 65 years or older: 
assault and battery with a dangerous weap­
on, 'assault: assault with a dangerous 
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weapon, unarmed robbery, and theft. In 
addition, a two-year mandatory sentence 
with a one-year mandatory minimum term of 
imprisonment was established for repeaters 
of the offense of larceny from an elderly 
person. 

Other legislative changes relating to sen­
tencing in the last ten years included the 
creati'on.of some new offenses (e.g., the 
distribution of drug paraphernalia), the 
increase of maximum penalties for certain 
offenses, and the passage in 1975 of a 
provision allowing judges to suspend any 
portion of a sentence (MGLA, Ch. 94C, 265, 
and 279, 1982 Supplement). Parole eligi~:~ 
bility requirements remain essentially the 
same as before. As mentioned above, good 
time regulations were revised in 1973.' 

To sununarize, the current structure of 
sentencing in Massachusetts represents a 
combination of extreme indeterminacy and 
statutory severity for certain offenses 
and offenders. Generally, the criminal 
code provides both judges and parole 
authorities with a great deal of discre­
tion .in determining the amount of time 
served by offenders. However, discretion 
is restricted for cases of violent" 
offenders, some types of repeat offenders, 
and particularly for offenders convicted 
of carrying or using firearms. At the 
present time, it appears that Massachu­
setts will retain this system, at least in 
its general form. 

sentencing guidelines in Massachusetts. 

The Massachusetts SUB,erior Court System 
used non-binding, st~t.ewide sent~pcing 
guidelines on an experimental basis for 
one year beginning on May 15, 1980. The 
guidelines were developed by the Superior 
Court under a grant from the Massachusetts 
Conunittee on Criminal Justice. The data 
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base for the project consisted of a random 
sample (N-l,440) of 4,5(10 superior Court 
sentences imposed in thE! stata's largest 
counties between NovembElr, (J.977, and 
October, 1978. Informat.ion for these Ii 
cases was gathered from ,probation reports, 
court files, and district attorney 
files. 66 At the present time, guidelines 
are not being used in the state, nor are 
there any efforts underway to implement 
them. 

In Massachusetts, guidelines were unique 
in that they applied only to those cases 
where conviction resulted from a trial. 
There was, however, no c()rresponding 
effort to limit the data base to those 
cases where the ~,flfendant was convicted 
after trial. In other words, the data . 
base was a sample of all cas~s in the 
aforementioned period in which a sentence 
was imposed. Thu~, the data and statis­
,tical analysis could just as easily have 
been used to construct guidelines for all 
felony cases. 

o 
The reason for this limited application of 
the guidelines is unclear. It does appear 
that there ,was concern, particularly among 
researchers, about the, possibility of sen­
tencing disparities between trial and non­
trial groups of defendants. Specifically, 
some members of the Sentencing Guidelines 
Project were interested in the question of 
racial disparities between these two types 

" of cases. In addition, special interest 
in trial cases may be attributable to the 
de novo trial system discussed above. 
In '8riY event, t'he limi ted scope of the 
guidelines was indicative of therexperi-
m~ntal nature of the policy. II 

The guidelines were constructed on the 
basis of four variables: 1) use qf 
weapon, 2) injury to victim, ~) serious- . 
ness of current offense and 4) seriousness 

of prior offenses. As can be seen from 
this list, the guidelines for all offenses 
were developed around one formula. In 
other words, instead of constructing a 
matrix for each guideline offense ~sed~n 
certain offense and offender characteris­
tics, the Massachus.etts project factored' 
the seriousness of the current offense 
into one equation. , This approach is 
consistent with the relatively small 
sample size, and the limited scope of ,the 
project. However, it may also mean that 
the guidelines .did not adequately ,~Uscr i",­
inate among the different sentencing '. 
patterns ,for different Offenses. 

, . 
Analysis of the data indicated that the 
four factors chosen were important in 
previous sentencing practices in Massachu­
setts. However, in a portion of this 
research dealing with sentencing dispa~i­
ties among racial groups, a more compre~ 
hens,ive analysis of a large subset of the 
entire sample (N~93l) indicated that six 
variables were "consistently related to . 
sentence length". 67 Th,ese variables .' • 
were: 1) seriousness of the offense, 2) 
amount of bail, 3) prior prison time 
served, 4) extent of injury to the victim, 
5) whether the defendant was confined at 
the t.ime of sentencing, and 6) the sen­
tence recommended by the district 
attorney. According to Thomas Jakob Marx 
of the Sentencing Guidelines Project, when 
combined in a regression equation, these' 
six variables accounted for 68 percent of 
the variation in sentence length after 
trials and 86 percent of the variation in 
sentence length after plea ratifications. 
Of these six variables, the district 
attorney's reconunendation had the mo~t 
explanatory power, at least in the non­
trial cases. In fact, it accounted.fQr 

'over 90 percent of the explained ~~riance 
in this group. It was also found to be 
important in the trial group, but the num-
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ber of cases where this information could 
be obtained was too small to permit sta­
tistical analysis (Marx, 1980). 

Clearly, then, the factors used in the 
guidelines were generally not the most 
significant factors from a statistical 
point of view. (The amount of explained 
variance reported by Mar~ is extraordi­
narily high.) There are of course, neces­
sary trade-offs in the developnent of sen­
tencing guidelines between those factors 
which are statistically important and 
those which are appropriat.e for senten­
cing. Understandably, for example, the 
Massachusetts project d~td not use vari­
ables such as the amount of bailor the 
defendant's status at the time of disposi­
tion. Moreover, the fact that the trade-
offs must occur is not necessarily 
indicative of improper sentencing deci­
sions. In other words, the statistical 
significance of a particular variable 
wdoes not necessarily indicate that the 
judge consciously considered that factor 
when sentencing" (Marx, 1980). For 
ex~ple, the significance of a variable 
such as amount of bail may be an artifact 
of the analysis irisofar as it captures 
characteristics of the offender or the 
offense not otherwise captured by the 
data. 

AS with most other sentencing guidelines 
research, the Massachusetts project com­
bined its factors in a formula in order to 
weight each factor on the basis of its 
relative importance within the formula. 
Thus, when a defendant was sentenced he 
received a score for each factor. In 
Massachusetts, the score represented a 

;' 
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number of months of effective time or real 
time--that is, the amount of time actually 
spent in prison between imposition of the 
sentence and the date of parole eligibil~ 
ity, not countin~good time. For the use 
of weapons factor, the score,or'penalty 
was nine months of incarc~rjtion if a 
dangerous weapOn was _use~:68 Wi th , 
respect to the second'; factor, injuryl'\to 
the victim, the penalty ranged fr~ 9 to 
45 months, depending on the seriousness of 
the injury. The third factor, seriousness 
of th~ offense, had penalties from 2.1 to 
8.4 mClnths, depending on the statutory 
maximum for the particular offense. ' For 
the last factor, the seriousness of prior 
offense, the range was from 1.6 to 6.4 
months. ' 

The Massachusetts guidelines were similar 
to sentencing guidelines developed in 
other states in that the total score for ~, 
the factors was the basis for a guidelines 
range. In Massachusetts, this range was 
from 50 percent below to 50 percent above 
the total score of monihs. As with other 
guideline plans, when a judge imposed a 
sentencec)utside of this range, his or her 
reasons were to be stated in writing. In 
addition, a panel of Superior Court judges 
was oreated to periodically review sen­
tences which were outside the range and to 

"consider modifications of the guidelines. 

While there was general compliance during 
the experiment, some judges thought that 
the guidelines were too mechanical and 
compl.i.cated. In any event, it does not " 
appear that guidelines will be iritroducedC 

again in the state. 
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In the late seventies, it appeared that 
Michigan was one of 'the states in which 
comprehensive reform of an indeterminate 
sentencing system was certain to occur. 
In addition to several isolated statutory 
changes which went into effect during this 
period, there were also several major 
determinate sentencing proposals which 
received serious consideration. 69 HOW­
ever, attention eventually focused on 
empirically based serltencing guidelines as 
an alternative means of reform and in 1978 
the Michigan Felony Sentencing Project 
(MP'SP) was established in order to develop 
and test guidelines for all felony 
offenses in the state. Since that time, 
guidelines have been developed, tested, 
revised and subsequently implemented on a 
voluntary basis by 25"of the state's 165 
trial judges. 70 Yet at the time of this 
writing, the futUre of the guidelines 
project was extremely uncertain. Efforts 
have baen underway since June of 1982 to 
get ~e State Supreme Court to implement 
the gui,delines on a statewide basis. 
However, a combination of political oppo­
sition and changes in the composition of 
the court have resulted in an indefinite 
delay in the court's consideration of the 
guidelines system. 71 , 

While it is impossible for us to predict 
at this time whether or in what form sen­
tencing guidelines will ultimately be 
i~plemented in Michigan, it is clear that 
the momentum of the project has at least 
temporarily slowed down. Regardless of 
the future of sentencing guidelines, how­
ever, there. have been several significant 
statutory revisions in recent years which 
affect sentencing policy in the state. 
Before returning to a more det4iled dis­
cussion of the sentencing guidelines 

= ' 

project, the nature of these revisions is 
briefly outlined. 

Recent reforms 

Until 1977, sentencing in Michigan was 
almo~t exclusively indeterminate. In 
February of that year, a two year gun law 
(M.C.A.A., Sec. 750.227) became effective. 
Under this law, a mandatory two-year 
prison term is prescribed for any person 
convicted of possession of a firearm dur­
ing the commission of a felony. Five-and 
ten-year prison terms are mandated for 
subsequent convict~Qns. These sentences 
are to be served consecutively to the 
predicate felony. 

In May of 1978, the state reinstated harsh 
penalties for drug law'violations which 
had been eliminated in 1971. The revised 
Controlled Substances Act specifies con­
secutive mandatory terms without parole, 
suspension, or probation other than life­
time probation. Also in 1978, Proposal B 
was enacted into law by virtue of being 
passed in a statewide referendum. This 
law established a class of felony sen­
tences (encompassing a total of 76 
offenses) for which no good time or 
special parole releases are allowed 
(M.C.L.A.,Sec. 750.92). In other words, 
the effect of the law was to require that 
persons convicted of the enumerated 
offenses must serve the minimum sentence 
to which they have been' sentenced. 
Included among the enumerated offenses 
were a variety of arson-related crimes, 
numerous types of assaults, breaking and 
entering, several firearm offenses, three 
degrees of criminal sexual conduct, as 
well as several other sexual offenses, and 
both armed and unarmed robbery. (; 

In recent years, Michigan has also enacted 
a Prison Emergency Powers Act which 

)) 
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authorizes the governor to declare an 
emergency when the prison population 
remains above capacity for 30 consecutive 
days. Under the law, which was the first 
of its kind in the nation, minimum sen­
tences for approximately 85 percent of all 
inmates are shortened by ninety days 
(Garaner, 1982). In 1981, invocation of 
thei /1aw resulted in the release of 900 
ir.mates.· . 

Notwithstanding these recent changes, sen­
tencing in Michigan remains largely 
indeterminate. Unless otherwise stipu­
lated, the court imposes a minimum term to 
go along with the maximum pen~ltv which is 
provided by statute: if the sentence is 
life imprisonment, no minimum term is 
imposed. Probation is available for most 
cases. Por re!?eat offenders, the maximum 
ter~ may be fncreasedup to 1 1/2 times 
for a first-time repeater, and up to twice 
the original maximum term for felons con­
victed of their third or subsequ~nt 
offenses. Por felons who have iliil'o three 
or more previous felony convictions, 
jlldges may impose-a.life sentence if the 
maximum for the offense as a first offJfnse 
is more than five years, and life to l 
fifteen years for other offenses. II 

,Pinally,exeept for those cases governed 
by the .aforem~ntioned mandatory provisions 
as well as thr.ee-time repeaters, offenders 
are eligible for parole after serving the 
minimum term minus reductions for' good 
time. 

~ Michigan sentencing guidelines 
project 

Sentencing 9,uidelines were implemented on 
a three-month trial basis in March of 
1981, culminating almost three years of • 
research and development\\, The guideline 
matrices were designed by~the MPSP 
researchers working in conjunction with 
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the Michigan State Court Administration 
Office, and with the assistance of·t,he 
judiciary and the state bar. The project 
operated independently of the state legis­
lature. 

The Michigan guideline effort has been 
grounded in the belief that a system of 
carefully developed guidelines, used 
within an indeterminate sentencing struc­
ture, was the best alternative for sen­
tencing reform. The follow,fng rationale 
for a guidelines system was contained in 
th~ MFSP's final report: 

A guidelines system can 
provide an understanding of 
sentencing practice, unambig­
uous guidance to judges, 
flexibility in decision, and a 
method to continuously monitor 
the sentencing process. This 
system provides a level of 
rational policy input, over­
sight, and accountability that 
is not available in other 
sentencing alternatives 
(Zalman et a1., 1979). 

The guidelines were the result of an 

,. I 

. ext:ensi~e empirical analysis of sentencing 
patterns found to exist in 1977 in Michi­
gan. The research was based on a strati­
fied random sample of approximately 6,000 
cases, representing about 2S percent of 
all sentences imposed,in 1977. The sample 
was stratified for geographic region to 
adequately represent rural areas, 
resulting in three strata designated 
metropolltan, urban, and rUral. ' Purther 
stratification sele~te.d five offense 
severity categories according to maximum 
penal ty. This process allowed the" 
researchers to draw cases randomly fromGa 
total of 15 stratifIcations. More than 
400 varlables were included in the data 
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collection instrument, of which 110 were 
deemed by an advisory group of judges to 
be "potentially revelant determinants of 
sentencing" (Zalman et al., 1979). These 
factors were divided into.~wo groups-­
offense and offender characteristics. 

Multiple regression analysis of the data 
showed statistically signif~cant patterns 
in judicial sentencing, although they were 
not pronounced. The researchers noted 
that their data showed offender charactet'­
istics to be the most salient determinants 
of whether a person is incarcerated or 
not, suggesting that in Michigan prior 
record and social stability factors were 
the primary determinants of the IN/OUT 
sentencing decision. With respect to the 
length of sentence, the researchers 
reached similar conclusJons. While 
patterns were faint, offender characteris­
tics were the most important in non­
violent crime categories, whereas the 
offense characteristics were the most 
salient for violent and drug offenses. 
Certain inappropriate variables such as 
race and age were found to be signifi­
cantly related to some sentencing varia­
tion, and the authors stated that the 
results of the study strongly indicated 
the presence of sentencing disparity in 
Michigan£in 1977. Th~ authors concluded 
that sentencing patterns were discernible 
but "fuzzy". They reasoned,': )lowever, that 
this was "the result of many judges making 
decisions carefully and rationally but 
without any explicit guidance," and 
further suggested a guidelines approach as 
an appropriate '~tarting point in struc­
turing judicial decision-making (Zalman et 
al., 19,79). 

The guidelines developed for use in Michi­
gan were based in large part on the prior 
sentencing research. The most frequently 
occurring felonies, which also had a stat-

utory maximum of at least two years, were 
categorized into eleven broad crime types: 
homicide, negligent homici.de, assault, 
robbet~y, sex crimes, drug offenses, burg­
lary, larceny, fraud, pr9P~rty destruction 
and arson, and weapons pOssession. Within 
each crime group, I(~ guidelines matrix was 
developed for each set of crimes that 
shared the same statutory maximum penalty. 
Grids were developed for penalties that 
range from 24 months to life or tElrm of 
years. Departing from the earlier 
research recommendations, the IN/OUT and 
length decisions were combined in each 
grid. A grid consists of a prior record 
index with six categories (except for the 
negligent homicide grid which has only 
three), and an offense severity scale with 
three divisions. Thus, a typical 3 x 6 
grid consists .9f 18 sentencing cells (see 
chart on following page). 

The numbers in each cell indicate the 
guideline range, which includes the appro­
priate minimum sentence within the in­
determinate sentence structure. Thus, any 
lcell with a "0" as the low end of the 
range leaves the sentencing judge with 
broad discretion as to type of sentence. 

'I 

The prior record and offense severity 
dimensions were formed by usingt~e 
regression coefficients of each signifi­
cant variable from the sentencing study 
data. That is, with the variables statis­
tically weighted in terms of their 
salience to the sentencing decision, their 
relative importance 1n making future 
decisions was.preserved. The authors 
believed that sentencing disparity or 
variance was thus minimized by excluding 
inappropriate factors. 72 Furthermore, 
they felt that this method could insure 
that there was not a sudden or drastiC 
change in sentencing patterns. Sentencing 
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Michigan Guideline Grid Sample 

s.x 
cri.. group 

Life or term of years 
statutory maximUlll 

A 
o 

Prior record 
BCD B P 

\\ 1-2 3-4 5-6 7-8 9+ 

L 0-3 0-36 12-48 

M 4-7 36-72 48-84 

72-120 ';'96-180 

outside of the guideline ranges was per­
mitted provided reasonable mitigating or 
aggravating factors were indicated. 

The Michigan guidelines were developed 
from an exceedingly thorough and compre-' 
handve research effort. HoWever, the 
transition from guideline research and 
development to guideline-implementation 
has been somewhat cumbersome in Michigan. 
The actual scoring and sentencing proce­
dures involve a myriad of forms, some of 
which have, proved to be complicated to 
use. Adequate training of court personnel 
to insure standar.dbed use has also been 
difficult. It ia generally felt that the 
complexity of scoring offenders for guide­
line sentencing has slowed implementation 
efforts. 

The project attempted to alleviate many of 
these problems after the three-month trial 
peried was completed in May of 1981. In 
addition to fine-tuning the matrices, the 
training manual was r~vi8ed to make it 
clearer and generally .asier to use. The 
revised Sentencing Guidelines Manual was 
completed and presented to the State 
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12-48 36-60 48-84 72-120 

60-102 72-120 96-180 120-240 

120-240 180-240 180-300 180-300 
or Life or Life 

Supreme Court in June of 1982. Since that 
time, there have been no major changes. 

Notwithstanding improvements in the design 
of the manual and adjustments in scoring 
procedures, the guidelines now awaiting 
action by the State Supreme Court remain 
essentially the same as those f!rst devel­
oped for use in 1981. ("CriUcs have sug­
gested that while fulfilling the intent of 
providing structure to the sente'i\cing . 
decision, the guidelines may fall short of 
the goal of reducing disparity. The Mich-

. igan guidelines provide extremely wide . 
sentence ranges. In addition, overlapping 
ranges between adjoining cells in the 
Michigan matrices have raised questions 
regarding the validity of defendants with 
different prior records receiving the same 
guideline sentence. Despite these criti­
cisms, the Michigan guidelines are founded 
on a reliable'research methOdology and 
were developed with the assistance of 
legal practioners. They represent 
research and legal sophisticati9n well 
bey~nd that used in the .ear.lieat guideline 
research. 
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Impact 

While Michigan's prison popub,Uon went up 
substantially in the mid-seventies, by 
1978 it had begun to level off (Source­
~, 1981). Gardner (1982) reported 
that there was only a 1.8 percent incr:ease 
in 1981, a year when the national overage 
increase was 12.5 percent. Observers 
attribute this relatively moderate growth 
to a declining rate 6f commitments and to 
the Prison Emergency Powers Act discussed 
above. 

On the face of it, then, it appears that, 
so far, the sentencing changes of recent 
years tiiSve not had a sig~fjcant impact on 
the overall severity of sanctions or the 
aggregate amount of time served by 
inmates. . This conclusion ls supported by 
evidence obtained by Heumann and Loftin 
(1979) on the effect of the Felony Fire­
arms Statute and a concurrently enacted 
county-wide plea ba~gaining ban on case 
processing and dispositions in Wayne 
County (Detroit). The research consisted 
of interviews with court perlJonnel and 
staUstica1 analysis of data";(from both 
Detroi t' s computer tzed court(( i~formaUon 
system and prosecutorial fileS,.:.lWith 
respect to case information, the data base 
waa comprised of before and after samples 
for the offenses of a~med robbery, felo­
nious assault, and all other assaults. 
The first period incUHed cases disposed 
of between July 1, 1976, and June 30, 
1977, while the secOnd period encompassed 
offenses committed and disposed ofoin the 
six-month period after the law went into 
effect. 

.A word of caution is in order regarding 
the small sample sizes employed by the 
authors, particularly with respect to the 
after samples. 73 Kith this caveat in 
mind, the authors found that prosecutors 

were generally enforcing the state's new 
gun law and were adhering to the county's 
ban on plea bargaining. It was found that 
while there was "some slippage" at the 
warranting stage, the "exceptions were 
relatively infrequent and made only in 
borderline cases." 

The analysis indicated little change in 
the disposition patterns of armed robbery 
or felonious assault cases. However, for 
the offenses categorized as other 
assaults, there was a tendency toward 
increased early dismissal as well as a 
decline in the percentage of convictions 
after the gun law went into effect. While 
there was also a slight increase in the 
likelihood of imprisonment for defendants 
in this category whose cases did not 
result in dismissal or acquittal, overall, 
the data suggested that after the new law 
"ent into effect, a limited amount of 
discretion was being exercised to protect 
some of these offenders from ptison. 

I 

Heumann and Lof Un discovered 1::hat there 
was only a slight upward. ahUt.'.1jn the 
average sentence as a result of 'the new. 
law. Specifically, the study fO,und: 

1) For every 100 robbery cases, an 
average of seven defendants who would 
have received a two-to-f!ve year 
sentence ••• now receive a sentence of 
five years or more. 

2) For every 100 defendants charged 
with felonious assauit, an average of 
9 received a sentence of two years or 
more ••• who would have received a less' 
severe sentence •••• 

3) An average of 11 other assault 
defendants per hundred who would h.ave 
received a lighter sentence in 
Segment One (before the new law went 
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into effect) received a sentence of 
two years or ,more in Segment TWo 
(after the new law went into effect). 

In addition, the analysis indicated that 
the • ••• only increase in the proportion of 
cases that go to trial is in the felonious 
assaults, and these trials are associated 
with light sentences.· 

These findings, (relating to type and 
length of sentence), were ··confirmed in a 
study done by Loftin and McDowall 
(1981).74 This study was based on the 
dispositions of 8,41,4 cases in the period 
from 1976-78 where the initial, charge was 
a violent felony. A modified form of 
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multiple regression analysis indicated 
that the gun law had a negligible effect 
on both the length of time served and the 
probability of incarceration for offenders 
charged with murder or armed robbery. On 
the other hand, the analysis showed slight 
incre~ses along both of these dimensions 
for offenders charged with felony assaults 
and other assaults involving guns. 

In conclusion, the available evidence 
indicates that the Michigan mandatory 
minimum gun law has had only a modest 
impact on both case processing and court 
disposition patterns. Unfortunately, 
there is no available research relating to 

. the impact of the new good· .. time law,. 
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Since the Minnesota Sente"~ing Guidelines, 
went into effect in May of 1980, the pre­
sumptive sentence for approximately 80 
percent of all felony convictions is a 
~tayed sentenoe. Minnesota, then, is in a 
significant minority of states that have 
undergone sentencing reforms which did not 
generally increase ';;anctions. Also, 
Minnesota is in the minority in the delib­
eration, care, and methodological sound­
ness employed to establish the content of 
the reform. Regardless of whether just 
deserts is the only appropriate rationale 
for punishment, or whether on-going crimi­
nal justice systems and ptactices even­
tually absorb some of the reform, the 
Minnesota guidelines present a uniform and 
articulated goal for sentencing. Finally, 
the Minnesota reform is unique in that it 
was based on a decision that prison popu­
l.a,tions should not exceed thf~ capacity75 
existing when the reform was drafted. 

Context of Reform 

Prior to 1980, Minnesota had an indeter­
minate sentencing system that stressed a 
rehabilitation model of sentencing. As in 
most states with an indeterminate sen­
tencing structure, the court made the 
decision whether to incarcerate an 
offender or grant probation, and if the 
offender was to be incarce~ated, the judge 
would set a maximum term that could ,be as 
low as one year and one day and as high as 
the statu,(;ory maximum,. 76 The decision as 
to the length of time actually served in 
the institutions was left to the parole 
board. 

Earlier, Minnesota had a part-time parole 
board which the legislature aPol.ished in 
1973 by creating the Minnesota Co~rections 
Board (MCB), consisting of four full-time 

--------~--~ 

members and one full-time chairperson. In 
,:'response to a law sui t by the Legal 
Assistance for Minnesota Prisoners (LAMP) 
group, the MCB developed parole guidelines 
similar to those in use in the federal 
system to facilitate the equitable treat­
ment of inmates and assist the board in 
assessing parole release. 77 The parole 
guidelines became effective in May of 
1976, making Minnesota the first state in 
the nation to implement empiricallY devel­
oped parole guidelines. The development 
of parole guidelines, however, did not end 
legislative interest in different senten­
cing reforms. Between 1975 and 1978, the 
Minnesota Legislature considered a variety 
of different approaches regarding senten­
cing. As in many states, the interest in 
sentencing reform resulted in political 
battles and created unexpected alliances 
between certain members of the state leg­
islature, including coalitions of law and 
order conservatives and correctional 
liberals. 78 

In 1975, Senator McCutcheon introduced a 
determinate sentencing bill w~ich elimi­
nated parole and stipulated fixed terms. 
It did not mandate prison sentences, or 
structure discretion as to the IN/OUT 
decision. Although not dissimilar from 
other determinate sentencing bills in 
other states, this bill raised consider­
able controversy, and was eventually 
tabled by the Senate Ju~iciary Committee 
which expressed concerns over the elimina­
tion of judicial discretion and other 
potentially negative side effects. How­
ever, funds were appropriated for an 
interim study on the ideas in the bill, 
and near the end of 1975 the senate Select 
Committee on Determinate Sentencing 

. reviewed the is,9ue, heard testimony, anc;l 
drafted a greatly modified version \;f the 
bill which was t:l1en introduced in early 
1976. 
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The new bill slightly altered the idea of 
determinate sentencing. Flat or deter­
minate sentences were seen as the ideal, 
if sentencing equity was to be achieved, 
but judges were to be allowed to deviate 
plus or minus 15 percent of the determi­
nate sentence to take into account aggra­
vating or mitigating circumstances$ Also, 
the bill had a provision for extended 
terms for habitual violent offenders. 
Even this new bill had critics, however. 
Those in opposition to the bill felt that 
it was not sensitive to variations in of­
fense types or in offender characteris­
tics. That is, one armed robbery was not 
seen to be the same as all other armed 
robberies, and one offender might have a 
different motivation or background than 
another. The flat time provisions of the 
bill were criticized as not discriminating 
enough to be fair in determining equitable 
punishments. Also, those opposing it felt 
that the new law would impact only on 
those who were to be imprisoned. If there 
were inequities involved in the determina­
tion of sentence length, there could also 
be inequities in the determination of 
prison, probation or jail and probation. 
The new bill did not address these ques­
tions. aowever, it passed late in the 
legislative session only to be vetoed by 
the Governor because " ••• the enabling 
clause for the extended term provision was 
inadvertently omitted during final revi­
sionn (Parent, 1978). 

Dale Parent, then the research director of 
the ~innesota Sentencing Commission, de­
scribed the situation well. 

••• With the ope~ing of the 1977 ses­
sion, many observers expected a quick 
repassage of the vetoed bill, but frus­
trated legislators interested in sen­
tencing reform led members of the House 
Criminal Justice Committee to a con-
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sideration of sentencing guidelines. 
Thus, in 1977, the two houses of the 
Minnesota legislature passed substan­
tially different bills on sentencing. 
The Senate adopted an amended version 
of the 1976 bill, while the Rouse 
adopted a sentencing guidelines bill. 
Since 1977 was the initial year of a 
two-year session, there was enough time 
to reconsider a meshing of the two 
bills, and in 1978 a conference com­
mittee eventually came to an agreement 
about them and reported out a bill 
which was quickly approved by both 
houses and signed into law by the 
Governor. 

It is important to note that the new 
law essentially left the 1963 criminal 
Code intact, making no major changes to 
the intent of the Code or the statutory 
offenses or their penalty structure. 
~lso, of importance, the Commission 
created by the new law was primarily 
composed of criminal justice practi­
tioners who d~d not completely share 
the political interests in the sen­
tencing reform debate as did legisla­
tors. Although the Commission was 
given specific charges by the legisla­
ture, the legislature was, in effect, 
returning the problem of how to resolve 
the details of sentencing reform back 
to those who worked most closely with 
sentencing. Finally, the Commission 
was not. given detailed or specific in­
structions ~s to what aspects of sen­
tencing had to be included in the 
sentencing guidelines. (parent, 1978). 

AS stated in the preceeding paragraph, the 
Minnesota Guideline Commission was created 
in the 1978 legislation and charged with 
the development of uniform statewide sen­
tencing guidelines. The Commission, which 

\ 

I 

was responsible to the legislature, con­
sisted of nine members representing the 
criminal justice system and the 
public. 79 They were assisted by a per­
manent research staff. The guidelines 
developed by the Commission (discussed 
below) became effective May 1, 1980. They 
made recommendations with regards to the 
IN/OUT decision and the length of incar­
ceration for those to be incarcerated 
based on reasonable offense and offender 
characteristics. The length of incarcer­
ation was considered a presumptive sen­
tence which, once imposed, could only be 
diminished by good t1.me which is one day 
for every two of good time. There is no 
parole and both the state and the defense 
may seek appeal of sentence. TO develop 
the guidelines, the Legislature mandated 
that the Commission consider 1) combina­
tions of appropriate offender and offense 
characteristics, 2) past sentencing, and 
3) release factors. Also, available 
correctional resources were to be consid­
ered in drafting the guidelines. 

The Minnesota sentencing guidelines 

Research. Because there existed no ade­
quate and usable data base to determine 
what actual sentencing practices were, the 
commission did twq studies to determine 
past practices: 

1. A diSpositional study to look 
at past jUdicial sentencing 
patterns. 

2. A durational study to look at 
past MCB paroling practices. 

It 

Both studies collected the same set of 
information on current offense, prior 
record, juvenile history (for those 21 
years old and younger), social history, 
court processing data, and sentencing 

information. For the durational study, 
variables pertaining to institutional 
behavior were also collected. Although 
some guideline studies use past sentencing 
practices almost exclusively in developing 
guidelines (Wilkins, et al., 1978), the 
Commission felt that there w~re several 
problems in relying solely on past prac­
tices. Thus, the Commission felt informed 
but not bound by past sentencing prac­
tices, and the resultant guidelines are 
prescriptive rather than descriptive. 

For the dispositional study, the Commis­
sion collected data on 50 percent of all 
Minnesota felons convicted in 1978. This 
included all females and a 42 percent 
random sample of males. All counties were 
sampled, with oversampling of counties 
with a large Indian population. The total 
sample included 2,339 felons. 

In analyzing this data, the Commission's 
research staff looked for factors asso­
ciated with the I~/OUT decision in 
sentencing. They found that the most 
significant factor was criminal history, 
followed by the severity of offense. The 
most important criminal history factor was 
the number. of prior felony convictions, 
followed by whether or not an offender was 
on probation or parole at the time of the 
5.nstant offense. For younger felons, the 
extent and severity of juvenile record 
proved to be important. The analysis also 
indicated that social status items were 
not associated with sentencing decisions 
except for employment at time of senten­
cing. Since these items were not signifi­
cant, they could be excluded from the 
guidelines without creating variation from 
past sentencing practices. (See Table 15 
for various findings from the disposi­
tional study.) The result of the disposi­
tional study was the development of a 
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Age 

sex 

Race 

Mati tal status 

Education 

Employment 

Drugs 

Alcohol 

Drugs and alcohol 

TABLE 15 

Findings of the Dispositional study 
Minnesota seneencing Guidelines Commission* 

37.1 percent 
. 45.8 percent 
17.0 percent 

88.3 percent 
11.7 percent 

84.1 percent 
8.8 percent 
4.8 percent 
1.5 percent 

59.4 percent 
22.6 percent 
17.1 percent 

45.9 percent 
12.9 percent 
26.9 percent 
14.3 percent 

55.7 percent 
60.1 percent 

23.7 percent 
21.0 percent 
4.1 percent 

34.5 percent 
6.2 ~~cent 

r~~" -)':;1 

45. 3 ~I:cent 
\i 

20 years old or younger 
Between 21 and 30 
Over 30 

Male 
Female 

White 
Black 
Indian 
Mexican American or miscellaneous 

Single 
Married or co-habitation 
Separated, divorced, or widowed 

Have not finished high school 
GED 
High school diploma 
Some college or vocational school 

Unemployed at time of offense 
Unemployed at time of sentencing 

Moderate users 
Heavy users 
Addicted 

Heavy users 
Addicted 

Under. the influence at t:~me of 
offense 

~'!4innesota imprisoned 20.4 percent of all convicted felons in 1978. Por property. 
~crimes, 15.2 percent were incarcerated, for crimes against persons, 38.5 percent 

were incarcerated. 
'. 

*Taken from the Summar.y Report, preliminary Analysis of ~ .• mtencing and Releasing 
Data, by the Minnesota sentencing Guidelines Commission, 1979. 
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"dispositional line" to determine whether 
to incarcerate a defendant or not, (see 
Table 16). 

The second study, the durational study, 
conducted by research staff of the Commis­
sion, examined information on every person 
released from the state institutions in 
1978 at first release, either on parole, 
or at end of sentence served. This sample 
consisted of S47 cases. SO Seriousness of 
offense and criminal history (in reverse 
order from the dispositional study) proved 
to be the most significant factors affect­
ing sentence length. The durational study 
also found significant regional variations 
in sentencing. A slightly lower propor­
tion of persons were committed from urban 
areas than non-urban areas. Also, some 
racial differences were found, in that 
blacks were incarcerated at a slightly 
higher rate than whites for property 
offenses, though the Commission officially 
reported that it had found no si'gnificant 
racial bias in sentencing. These results 
supported the concern of the legislature 
that s~ntencing patterns for similar 
offenders differed from place to place. 

DeveloRment of sentencing guidelines: 
policy decisions and research. Because 
severity of offense and prior record were 
found to be the most relevant aspects of 
past sentencing practices in thee initial 
research conducted by the Commission's 
researchers, a single two dimensional grid 
to display these factors was developed. 
Th~ construction of the offense severity 
table by rank ordering techniques included 
all commonly occurring felonies. These 
were arranged into six categories (prop­
ertY 0 crimes, orimes against persons, sex 
offenses, (')rug offenses, arson offenses, 
and a m~scellaneous category). mach 
offense was placed on an index card--for 
a total of 104 cards--and each commission 

member was asked to sort the cards in eac9~= c 

of the six decks in order of offense '\ 
severity. An average rank was then com­
puted for each card. Following this, the 
Commission had to determine which of the 
six decks was most severe overall. This 
process continued until all 104 cards were 
ranked from highest to lowest severity. 
F.inally, the cards were divided into 
smaller numbers of severity levels, within 
wnich generally equivalent offenses were 
located. The results included ten differ­
ent levels of offense severity. These 
levels were not, of course, related to the 
empirical findings relative to their sig­
nificance in past sentencing practices. 

The importance of prior record was docu­
mented with the development of the crimi­
nal history index. With this index, the 
Commission sought to mirror past" senten­
cing practices, base prior record con­
siderations on objective and readily 
available records, and rely on factors 
other than social or economic variables. 
~ core variables emerged as a result of 
the analy~is of these considerations--the 
number of prior felony convictions, and 
custody status at time of convictions. 
Other variables w.~re added because the 
Commission felt they should be included. 
For, example, the Commission decided to 
include misdemeanors in the index, even 
though the number oe misdemeanors in a 
defen(,)ant's prior record was not found to 
be significant in the research. Also, in 
developing the index, some items were 
weighted more heavily than others. 
Clearly, the Commission made policy 
decisions informed by, though sometimes 
departing from, the research findings. 

Beoause the dispositional study found that 
a large number (70 percent) of convicted 
felons had no prior felony record, it was 
felt that juvenile recor4 was an important 
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element in sentencing young offenders. 
For some, juvenile record was the only 
information on past offenses~ R9wever, 
there was considerable opposition among 
Commission members to including juvenile 
records in the guidelines. The major 
proplem appeared to be the state of 
juvenile record-keeping. Record-keeping 
practices differed widely across the 
state, and there were different court 
rules regarding disclosure of juvenile 
record. 

The Commission held two public hearings on 
this issue at which time juvenile court 
judges, district court judges, prosecu­
tors, defenders, law school professors, 
law enforcement representatives and 
correction officials debated the pros and 
cons of inclusion. The Commission decided 
to include juvenile record in the guide­
lines mainly as a means to identify the 
serious and persistent juvenile offender. 
The Commission, however, put strict limits 
on its use ,(it is only considered with 
defendants who are 21 or younger) and 
standardized the types of records to be 
considered. 

The dispositional line. As stated above, 
the MinnesQta guidelines were developed 
for both the IN/OUT decision in senten­
cing, and the decision as to sentence 
length. The legislature, clearly desiring 
to limit judicial discretion, required 
that the Commissi6fl establish criteria for 
the IN/OUT decision based on offense and 
offender characteristics. The Commission 
defined these as severity of offense and 
prior criminal 'history and then had to 
determine which combination of these 
factors would make imprisonment proper. 
This was accomplished by establishing a 
"dispositional line" on the sentencing 
grid. 
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In developing the dispositional line, the 
Commission considered past judicial prac­
tices, philosophies of punishment (just 
deserts, incapacitation),Bl legislative 
intent (which included some recently pro­
posed mandatory sentencing laws as well as 
the Community Corrections Act), and crimi­
nal justice systems impact. This disposi­
tional line adopted by the Commission was 
based on a modified just deserts medel of 
punishment. The line indicates a presump­
tive sentence of incarceration for all 
violent offenses against a pers~~. For 
these offenses it was assumed that the 
severity of the offense alone justifies a 
term of imprisonment. 

Importantly, the dispositional line also 
provided for a presumptive sentence 
against incarceration. The most frequent 
offense in this category is unauthorized 
use of a motor vehicle. The presumptive 
sentence includes the potential for use of 
jail sentences or work release sentences 
for up to one year for these types of 
crimes. In other severity levels, the 
dispositional line varied between prior 
criminal history and offense severity (see 
Table 16 below).B2 Although there is 
room for departure for aggravating or 
mitigating circumstances, these must 
relate to substsntial and compelling cir­
cumstances. The judge must provide 
written reasons for any departures from 
the normal guideline range. 

In developing the sentence length portion 
of the guideline grid, the Commission 
looked at past sentencing practices in 
Minnesota, adjusted these practices to fit 
legislativ~ intent and attempted to. pro­
ject the impact that guidelines would have 
on the criminal justice system in gen­
eral.~3 The results of these considera­
tions were the presumptive sentences 
included in the guideline mattix. The 
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TABLE 16 

MINNESOTA 

PRESUMPTIVE SENTENCE LENGTH IN MONTHS 

Bold face numbers within the grid denote the range within which a judge may 
sentence without the sentence being deemed a departure. 

SEVERITY LEVELS OF 
CRIMINAL HISTORY SCORE 

CONVICTION OFFENSE 0 1 2 3 4 5 

Unauthorized Use of 
Mot:or Vehicle I 12* 12* 12* It: 18 21 .. , 

Possession of Marijuana 
• 

Theft: Re1at:ed Crimes 
, 

($150-$2500) II 12* 12* 14 17 20 23 
Sale of Marijuana 

il'heft: Crimes ($150-$ 2500) III 12* 13 16 19 22 27 
21-23 25-29 

Burglary-Felony Intent ./ 

Receiving Stolen Goods IV 12* 15 18 21 25 32 
($150-$2500) 24-26 30-34 • 

Simple Robbery V 18 23 27 30 38 46 
29-31 36-40 43-49 

Assault, 2nd Degree VI 21 26 30 34 44 54 
33-35 42-46 50-58 

Aggravated Robbery VII 24 32 41 49 65 81 
23-25 30-34 38-44 45-53 60-70 75-87 

Assault, 1st: Degree 
Criminal Sexual Conduct, VIII 43 54 65 76 95 113 

1st Degree 41-45 50-58 60-70 71-81 89-101 106-120 

Murder, 3rd Degree IX 97 119 127 149 176 205 
94-100 116-122 124-110 143-155 168-184 195-215 

Murder, 2nd Degree X 116 140 162 203 243 284 
111-121 133-147 153-171 192-214 231-255 270-298 

6 or 
more 

24 . 
** 

27 
25-29 

32 
. 30-34 

41 
37-45 

54 
50-58 

65 
60-70 

97 
90-104 

132 
124-140 

230 
218-242 

324 
309-339 

1st Degree Murder is excluded from the guidelines by law and continues to have a manda~ory life 
sentence. 

*One year and one day 
**the dark heavy line is the dispOsitional line, above the line indicates probationary sentences 

(OUT), under t:he line indicates sentences of incarceration (IN). 
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legislature had permitted a range of up to 
lS percent sentence deviation around the 
presumptive sentence, but the Commission 
chose to narrow this range because they 
wished to insure the limitation of judi­
cial discretion and felt that a wider 
range would encourage disparate treatment 
of similar cases. 

Under the old indeterminate system, Minne­
sota allowed reduction of imposed sentence 
by one-third good time. This was not 
changed by the guidelines. However, this 
credit was taken into account when devel­
oping the presumptive sentences. That is, 
a presumptive sentence of six years would 
mean that a person would only spend four 
years in prison. Under the guidelines 
system, judges can also stay a sentence, 
and add a variety of conditions (such as 
probation, work release, etc.). The 
stayed sentence may exceed the presumptive 
sentence and can be as long as the statu­
tory maximum. If the stayed sentence is 
revoked, however, the presumptive prison 
term is the one that is imposed. This 
provision was to insure that those persons 
who received stayed sentences, if revoked, 
would not spend longer times in prison 
than if they had received an incarceration 
sentence initially. 

The Minnesota guidelines also apply to 
sentence terms and probation revocations. 
The legislatur~ did not authorize the Com­
mission to develop guidelines for consecu­
tive sentences or revocations. However, 
as the main task of the Commission was to 
reduce apparent disparity in sentencing, 
the Commission felt it could not ignore 
important areas that could result in 
differences in sentencing and in time 

"actually served. The consecutive sentence 
\~uidel.ines subsequently developed by the 
Commission define a small sample of cases, 
basically multiple offenses aga!J'~!ilt 
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persons, in which consecutive sentences 
may be applied. They are not mandatory. 
The Use of consecutive sentences in other 
instances constitute departure from the 
guideli'nes, and written reasons must be 
given. The Commission also articulated a 
policy requesting restraint in the 
imprisonment of persons who violated pro­
bation or conditions of a stayed sentence. 
It is important to note, however, that the 
Commission has no power to enforce or 
sanction this policy. 

The Minnesota guidelines also apply to 
attempts and conspiracy charges. The 
Minnesota Criminal Cod~, requires that 
attempts and conspiracies receive one-half 
of the statutory maximum cf the completed 
offense. 84 This, of course, only applies 
to those receiving a prison term and there 
are no provisions regarding attempts or 
conspiracy charges for the IN/OUT deci­
sion. 

Systems Impact 

One of the mandates from the Minnesota 
legislature for developing the presumptive 
guidelines was that the Commission keep in 
mind the availability of correctional 
resources. The Commission felt that this 
was a valid request for a variety of 
reasons including: 1) the obligation of 
the state is to provide humane conditions 
for confined citizens~ 2) the Commission 
could not in and of itself appropriate 
funds for additional prison space, and 3) 
it did not seem appropriate that the state 
of Minnesota Should operate on an implicit 
policy that the prisons operate beyond 
capacity. Also, the sentencing system 
under the guidelines plan no longer had a 
parole board whose functions sometimes 
included a safety valve capacity to accel­
erate release at the time of prison over­
population. 8S 

The projection model developed by the Com­
mission to estimate the impact of the new 
sentencing law on prison populations 
served two basic functions: 1) to esti­
mate the impact of sentencing guidelines, 
and 2) to serve as part of the monitori.ng 
effort of the guidelines. The projection 
model was used throughout the development 
of the guidelines in such areas as the 
creation of the "dispositional line". 
Using the different sentencing models that 
the commission considered, statistical 
projections resulted in a workable model 
that did not predict an increase in prison 
populations that would exceed capacity. 

After the sentencing guideline grid was 
established, the commission held two 
statewide meetings at which the guidelines 
were presented and explained. There was a 
great deal of criticism and comment as a 
result of these meetings and though no 
major structural changes resulted, three 
amendments were added to the guidelines. 
Tha first was a limit on the number of 
points in the criminal history score that 
an inmate could accrue as a result of mis­
demeanor offenses. Thus, the Commission 
modified the criminal history index by 
limiting the number of points to one for 
misdemeanor offenses. Second, a limit of 

. one point for any juvenile record w~s 
established. The third amendment was~to 
increase the severity level for subsec­
tions of the second degree sexual assault 
offenses. This amendment was demanded by 
advocacy groups including those composed 
of victims of sexual assault offenses. 

The hypothetical results of the sentencing 
guidelines legislation in Minnesota are 
based on five-year projections statisti­
cally developed by the Commission. Since 
the guidelines have been in effect for 
three years" (since May 1980), there is a 
growing amount of post-implementation 

-

data. Based on their original projec­
tions, the Commission felt that the guide­
lines would result in increased incarcera­
tion for more person offenders (an 
increase from 32 percent to 42 percent) 
and decreased incarceration for property 
offenders (projected to decrease from 62 
percent to 49 percent). This change in 
commitment patterns was expected to result 
and did result in a substantial change in 
the type of offenders in the state 
prisons. According to the original pro­
jection, persons serving terms of over 
five years would increase from 18 percent 
to 26 percent, those serving terms of 
three to five years would decrease from 40 
percent to 30 percent, and for those 
serving terms of two years or less, the 
percentage should remain basically the 
same. It was assumed that these changes 
would be gradual and manageable. Also, 
because of these changes, it was thought 
that the state insUtution population 
would become more metropolitan, older, and 
less racially biased. Not all of these 
expectations have been borne out, 
however. 86 

The Minneapolis Tribune (September S, 
1982) noted that, despite guideline use 
statewide, in some counties minorities and 
the unemployed continued to receive 
harsher sentences. Also, departure rates 
from the guideline range in general were 
somewhat higher than the Commission 
expected (see Table 17). This information 
was gathered by the commission as part of 
its on-joing research and evaluation 
effort. 7 

In order for the guidelines to be imple­
mented fairly and effectively, the 
Commission recommended the following 
modifications to the legislatUre: that 
therfJ,'be improved provisions for recording 
juvenile court history, that minimum 
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TABLE 17 

DEPARTURES FROM THE MINNESOTA SENTENCING GUIDELINES 
BY TYPE OF SENTENCE 

All Departures 

Race 
Whites 
Blacks 
Indians 

" .!2.!!! 

Harsher Departures 
(sent to prison when guidelines 
called for a stayed sentence) 

\l 

Race 
Whites 
Blacks 
Indians ',\ 

More Lenient Departures 
(stayed sentence when guidelines 

,called for imprisonment) 

5.2 percent 
9.6 percent 

12.4 percent 

.!2.!!! 
2.6 percent 
4.9 percent 
7.5 percent 

Race 1981 
WhIte 2.7 percent 
Black (\ 4. 7 percent 
Indians 4.9 percent 
(Although the guidelines were not in effect in 1978, 
were examined for comparison purposes.)* 

Departures from Sentencing Guidelines 
by ,Tob Status c in 1981 

l:ill. 
18.5 percent 
21.5 percent 
28.5 percent 

1978 
12 percent 
12 percent 

11.5 percent 
(, 

l:ill. ' 
6.5 percent 
9.3 percent 

17.1 percent 
the convictions that 

Unemployed 8.9 percent total departures 

5.0 percent harsher 
3.9 percent more lenient 

Employed 3.4 percent total departures 

0.2 percent harsher 
3.2 percent more lenient 

year 

*Refers to all three categories. Minneapolis Tribune 
September 5, 1982 
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standards for presentence investigations 
be developed, and that regulatory provi­
sions for adequate data collection be 
given to the Commission for monitoring 
purposes. It was the Commission's intent 
that the sentencing gqidelines would be 
monitored and modified as necessary, and a 
reporting network was developed so that 
data on every felony sentence is available 
to the Commission for review and subse­
quent analysis to determine departure 
rates. If sentences depart from the 
guidelines ,in concentrated areas, there 
was to be examination for possible modifi­
cations of th~ guidelines • 

Other long-term impacts of the guidelines 
on the crinlinal justice system and plea 
negotiations have been examined. Rathke 
(1982) reports that the guidelines altered 
r~ther than eliminated negotiated pleas-­
charges, not sentences, are bargained--and 
1!'alvey(1982) indicates that the defense 
bar finds the equity and predictability of 
the guidelines helpful. Also Knapp (1982) 
reports that despite dire predictions, 
there have be~p no increases in trials and 
relatively few 'sentence appeals. She also 
reports, however, 

r7 
11 

Charging and negotiating practices 
have not totally subverted the intent 
of the guidelines--there are defin­
itely more serious person offenders 
being imprisoned now than prior to 
the Sentencing Guidelines. However 
the potential for undermining legis­
lative and comoission policy clearly 
exists and must be monitored. 

The results of what is probably the most 
" thoughtfully constructed statewide sen­

tencing reform, then, are still not com­
pletely known. It may be that Minnesota 
has been able to draft and implement a new 
sentencing system that will insure similar 
treatment of similar offenses while con­
tainingprison populations and costs at 
t,he same time. It may be that the careful 
articulation of a just deserts rationale 
for punishment--if it is indeed the 
wisest--is actually maintained and 
fOllowed throughout the discretionary 
stages in criminal case processing. It 
may be that despite early disappointments 
(race continues to affect sentencing), 
omissions (there are no guidelines for 
probationary sentences), or unanticipated 
effects (jail, not prison populations have 
unexpectedly jumped), Minnesota has 
achieved true sentencing reform. 
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MISSISSIPPI 

Indeterminate sentencing 

No major changes in the basic indetermi­
nate sentencing system used in Mississippi 
have occurred within the last ten years. 
statutory penalties are provided for each 
felony offense. Minimum and maximum terms 
of imprisonment are prescribed in most 
cases, only maximum terms are specified in 
others. For example, robbery carries an 
incarcerative term not to exceed 15 years 
while arson has a minimum sentence of. not 
less than two years and a maximum of not 
more than 20 years. The death penalty is 
allowed fot certain offenses, and life 
imprisonment is the punishment for such 
offenses as murder and rape. Fi,nes, pro­
bationary terms, and specified maximums 
for county jail sentences are also pro­
vided in the statutes for felony offenses. 
The court has the discretion to serltence 
an offender to an incarcerative o~ non­
incarcerative sentence. If a defendant is 
to be incarcerated, the sentence imposed 
by the court is definite and becomes the 
maximum term. In addition, the judge may 
also impose a mirdmum term wh:l.ch a 
defendant must serve before being released 
on parole. 

The parole board in Mississippi determines 
the release date for incarcerated 
offenders. There is no parole release 
prior to serving a minimum term if a mini­
mum has been specified. Most other 
offenders become eligible for parole 
release after serving one year in the 
penitentiary. Parole supervision occur~ 
after release from the institution. Moslt 
inmates have been eligible for parole 
after serving one-third of their sen­
tences, but this was recently changed so 
that most persons are eligible for parole 
release after serving one-fourth of their 

;: Preceding page blank 

term. Restrictions of parole releas~ are 
provided for certain offenses. Since' 
1977, Mississippi has had an earned 
release program whereby certain defendants 
could be released on supervision after 
completing at least one year of incarcera­
tion. Approval of the parole board, the-' 
warden of the state prison, and the com­
missioner of the department of corrections 
was required for participation in this 
release program which might have been 
important to help ease overcrowding in the 
state prison had it been used as intended. 
It was not, however, and'~department of 
corrections officials have received criti­
cism for not using this program more 
liberally (Gettinger, 1979). Mississip­
pi's earned release program was abolished 
with the 1982 parole eligibility change. 

Good time credits afe earned for good 
conduct and performance. Inmates are 
classified into one of flour groups with 
different allowances as follows: 

Class 1 Up to 30 days reduction for 
every month served.~ 

Class 11 Up to 20 days reduction for 
every month served. 

Class 111 Up to 8 days reduction for 
every month served. 

Class rv No good time reductions. 

Up to 30 percent of earned good time may 
be deducted also from thel ,defendant's 
parole eligibility date. (Ten days credit 
may also be given for each pint of blood 
donated. ) 

Additional penalties. For persons who are 
convicted of the use of ~ deadly weapon in 
the commission of a robbery,BB a jury . 
may fix the death penalty as the punish­
ment. If the court is sentencing these 
offenders, a mandatory minimum term of no 
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less than three years must be imposed. 
The normal incarcerative sanction for 
robbery is a sentence of not more than 15 
years with no minimum specified. Legisla­
tion passed in 1977 restricts the parole 
eligibility of these offenders. Persons 
serving a sentence of ten-years or more 
for robbery must serve ten years before 
parole release. Persons receiving a sen­
tence of less than ten years for this 
offense may not be paroled. Mississippi 
also enhances the punishment for persons 
with prior convictions found guilty of 
carrying a deadly weapon. The normal 
sanction for this offeuse would be a fine 
or a county jail term not to exceed six 
months. However, for a third or subse­
quentconviction for this offense, the 
defendant must be sentenced to a term not 
less than one year nor more than five 
years. Any persons with a prior convic­
tion for any felony who are convlcted of 
thia offense must alao receive the one- to 
five-year sentence. 

Recent legislation 

Legislation passed irk 1976 reflects Mis­
sissippi's legislative attempt to provide 
harsher punishment for repeat offenders. 
Senate Bill 2230 required that the defend­
ant be incarcerated to the maximum term 
allowed by law upon .the third conviction 
for a felony offense arising out of 
separate instances. The repeat offender 
law is further qualified in that the 
defendant must have been sentenc&d to a 
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term of one year ot more to a state or 
federal penal institution for the prior 
felony conviction in order for the convic­
tion to count towards the habitual 
offender status. If any one;Jof these past 
convictions was a crime of violence, the 
defendant must be sentenced to life 
imprisonment. Thus, defendants in Missis­
sippi who have one prior violent felony 
conviction which resulted in a prison sen­
tence of at least one year must be insti­
tutionalized for life. Persons sentenced 
as habitual offenders may not have their 
sentences suspended or reduced--these 
defendants are not eligible for probation 
or parole. 

Impact 

No study has been done to investigate the 
impact of the habitual offender legisla­
tion in Mississippi's prison population. 
Data on the numbers of inmates in prisons 
in Mississippi indicate that there has 
been a sharp increase in population. ge­
tween 1980 ~m,d 1981, this increase was 24 
percent. f.lany of these defendants are 
being held in county facilities because of 
overcrowding problems. ~ven though a new 
prison is scheduled to open soon, it is 
anticipated that it will be quickly 
filled with this back-up (Krajick, 1981). 

Dispari ty in sentencing may also exiSt in 
MisBissippi,~9 but sentencing guideline 
legislation that would address this prob­
lem has died in the legislature. 
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MISSOURI 

Sentencing reform and its context 

In order to develop a more rational and 
effective sentencing system that would 
minimize disparity, but still remain flex­
ible enough to allow sentences to fit s: 
cific ciroumstances, the Missouri 
Committee to Draft a Modern Criminal Co 
began work in 1969 to revise the criminal 
laws of Missouri. This was the first 
attempt to do a comprehensive revision o~ 
Missouri's criminal law since 1835. 
Revisions that had occured prior to 1960 
were piecemeal, inc~nsistent, confusing, 
and led to "disparity in the sentencing of 
offenders of comparable culpability­
(Anderson, 1973). The Missouri Committee 
began with three basic objectivesr (1) 
the classification of offenses into 
distinct oategories based on the serious­
ness of the offense, (2) the movement of 
sentencing authority fran the' jury to the 
court, and (3) the provisions for appel­
late review of sentences. 

The work Qf the C~~itt~~ went on for ~~ny 
yenl!l. The code revisions drafte~ .. by the 
Camnittee became law during the 1977 Leg­
isllltive session with an effective date of 
J:r.l.:ary 1, 19i9. 1:'wdepartureswere-also 
mad~~ from the original goals of the Com­
mislJion--some jury sentencing remained in­
tac~, and appellate review of sentences 
was rejected. 

A nElw criminal code and system of sen­
ten(ling was developed by the Committee. 
previously, each offense carried its own 
spe<:ific range of penalties. The new code 
cons:i.sted~of a classifioation system with 
ranges of penalties as follows: 

Class A 10-30 years 
Life imprisonment 

Class B 5-15 years • 

Cla.. C Not more than 1 year. 

Class D Not more than 5 year. 

In the new system, the court sets a maxi­
mum t~rm within these ranges and may also 
impose a non-incarcerative term. Missouri 
also has a mandatory death sentence for 
ama offenSes. 

Good time provisions were also abolished 
by the new criminal code~ Each person 
sentenced to prison receives a prison term 
and a conditional release term. After 
serving the prison term, a defendant must 
serve the specified conditional release 
term which means supetv1qlon--subject to 
the rules, terms, and conditions imposed 
by the Board of Probation and Parole. The 
cond1::Uonal release tim~ is determined 
automatically by statute as follows: 

ConeU t;lonal 
Rele •• , 

One third 
Three years 
pive year. 

9 year. or le •• 
9-15 years 
sentence. greater than 
_l~ Y'.llr~ _ (i."Qt!,lcUng 
Ufe sentences) 

It was .felt that even though the condi­
tional release system would mean an 
increase in probation and parole personnel 
because it provided for supervision of all 
persons released from prison, it would 
provide help in the transition period from 
prison to civilian life and would there­
fore result in a better chance for reha­
bilitation. The term set for conditional 
release is independent of the parole 
rele~s~ ~~9ision. 

Missouri 173 

, 
t 



The 1977 Missouri criminal code also pro­
vided extended terms and special terms of 
imprisonment for those deiefidants labeled 
"persistent" and "dange(\:-ous".\ Criteria 
defining a "persistent" offend/er included x anyone who had pled or been f6und guilty 
of two or more i[felonies ,~!!W-,i tted at 
different tim~S which are unrelated to the 
instant offense. A "dangerous" offender 
was defined as: (1) a person sentenced 
for a felony who knowingly murdered, 
endangered, or threatened the life of 
another person or attempted to inflict 
serious injury on another person: ,and (2) 
has pled or been found guilty of a Class 
A, B, or other dangerous felony. Danger­
ous felonies included murder, forcible 
offenses. The chart below shows the 
statutory terms for those defendants sen­
tenced as persistent or dangerous compared 
with the sentence ranges for defendants 
not so labeled. - , 

A presentence report is required for all 
persons convicted of a felony and the cri­
minal code also specifies certain proce­
dures for the impo!?i ti.on of the extendsd 
te~s. It is important to remember that 
whfle the G~iminal code provides for 
extended terms for dangerous and persis­
tent felons, the court is not bound to 
sentence pe~suns under these tetms. such 
sentencing comes from the initiative of 
the prosecuting attorney rather than from 
the court. The parole board may also 

classify inmates into the persistent and 
dangerous categories. Subsequently, if 
the board feels that such persons present 
a danger to the community, they will not 
be eligible for parole consideration. 
However, a five-year reconsideration is 
granted by the parole board. r Further 
changes were made to this law,! in 1981, 
broadening the definition of ~ dangerous 
felony to include such offens~s as arson. 
Other provisions are also pro\'rided under 
Missouri law for the sentenclng of habi t-
ual offenders. ;,f'''" 

;f 
Parole. As described a~ve and provided in 
the criminal code, de~endants sentenced to 
prison in Missouri receive a maximum term 
from the court, as well as a conditional 
release term. An inmate may, however, be 
released by the parole board before the 
maximwn prison term is served. Parole 
eligibilityrequiI'ements have been speci­
fied to include such provisions as: (lj 
no offender shall be paroled until they 
have served one-half of the maximwn term, 
(2) those offsnders labelled "non-danger­
ous" may be paroled after serving one­
fourth of the maximum termr (3) no 
offender serving a life sentence may be 
paroled before serving 30 yearsf and (4) 
no offender shall serve more th~n two­
thirds of' the maximum sentence. The 
Missouri Parole Board has recently devel­
oped parole guidelines, based on the 
Federal Model, which became effective in 

Persistent or Dangerous Sentence Ranges 

Cla55 A 
Class B 
Class C 
Class D 

persistent ~ dangerous 

10-jo, Life imprisonment 
Not mo~e than 30 years 
J!,ot more than 15 years 
Not more than 10 years 

Regular 

same 
5-15 years 
Not more than 7 
Not more than 5 
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July of 1982. The philosophy behind the 
guidelines was to establish a more uniform 
parole policy, and to promote more con­
sistent and equitable decision-making 
without eliminating individual case con­
sideration. The guidelines developed by 
the Parole Board were based on past parole 
decisions, and indicate the customary 
release time based on combinations of 
offense and offender characteristics. 
Good institutional behavior and program 
progress are a precondition for considera­
tion under the guidelines. Mitigating and 
aggravating conditions may also justify 
release outside the guideline range--if 
the decision is above toe range, the 
reasons must be noted. 

Further ~ncing enhancements 
\\ 

Armed criminal action. The revised Mis­
souri criminal code also used a dangerous 
weapon in the commission of a felony. The 
sanction imposed for weapon use is also 
conditioned by prior convictions for armed 
offenses. Offenders may be sentenoed as 
shown in the chart below: 

These extended terms are to be in addi­
tion (consecutivej to any pun~shment given 
fOr the crime dommitted. Clearly, when 
the legislatur~ passed these provision~, 
ita intent was to authorize punishment for 
armed action beyond the penalty for the 
underlying offense. However, this provi­
sion has been subject to varied court 

sanction 

interpretations, and has posed many prob­
lems related to the issue 'of double 
jeopardy. A large number of cases have 
been appealed. The finding of the Greer 
case indicated that: 

• Double jeopardy prohibits punishment 
for armed criminal action in connec­
tion with any 'underlying felony' 
upon which the armed criminal action 
is based (state v. Greer, 1980). 

In such cases the added time imposed for 
the armed cr iminal action has been over-: ''', 
turned. These problems make it difficult 
to assess whether the enhancement is 
hav'ing any real effect. on sentencing 
because most of the cases where the addi­
tional term was actually added have been 
appealed. An amendment was added to this 
statute in 1981 (effective August, 1982) 
to clarify the armed criminal action pro­
vision. Now some of the offenders charged 
with armed criminal action ~r~ prosecuted 
and given increased punishment because 
they can be described and sentenced as 
"dangerous" offenders. 

Persistent sexual offender. The Missouri 
criminal c-ode provides for a mandatory 
minimum sentence or not less than 30 year~ 
for a person found to be a persistent 
sexual felony offender. A persistent 
sexual felony offender is defined as 
someone convicted of rape, forcible rape, 
sodomy, forcible sodomy, or any attempt at 

parole or Other 
Release ElIgIbIiTty 

Pirst offense 
Second offense 
Third or subse9Uent 

Not less than 3 years 
Not less than 5 years 

~ot less than 3 years 
~ot less than 5 years 

offense Not less than 10 years . Not less than 10 years 
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these offenses who .has been previously 
convicted of one of' these felonies.' The 
30-year term must be served without proba­
Jion or parole. 

Capital murder. Missouri's new criminal 
code specifies that those offenders con­
victed of~capital murder may be punished 
by death. However, a defendant convicted 
of capital murder may also be sentenced to 
life imprisonment and is not eligible for 
parole release until a minimum of 50 years 
has been served. Aggravating and mitiga­
ting factors are listed to help in the 
determination of this sentence. (This 
list was revised in 1981.) 

176 Missouri 
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Impact of Legislation 

To our knowledge, no major study has been 
done on the impact of Missouri's new crim~ 
inal code. It is clear that the code 
provides for a more systematic sentencing 
system than existed previously. The Mis­
souri Coalition for Alternatives to 
Imprisonment has recently been funded by 
the ~dna McConnell Clark roundation to 
e~am~~e alternatives to incarceration in 
Missd&ri. One of their main objectives is 
to reduce prison overcrowding. The Coali­
tion has discussed adding sentencing 
guidelines to legislation for the next 
session of the Missouri General Assembly. 
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MONTANA 

Montana has an indeterminate sentencing 
system. Maximum penalties are specified 
for each statutory offense, and judges 
impose a fixed sentence not to exceed the 
maximum. This fixed sentence becomes the 
maximum time served, minus good time and 
subject to paroling decisions. Various 
legislation has been proposed from time to 
time to change this system of sentencing, 
and various parole release changes have 
been made. 

Sentencing reform and its context. 

The Montana Criminal Justice Standards and 
Goals Council was established in 1974 by 
the Governor to improve the Montana crimi­
nal justice system. The conclusions it 
reachp.d on sentencing policy were based on 
the belief that reintegration of t.he of-· 
fender into society was the best way to 
deal with crime. The Council did not rec­
ommend specific sentences, but it did say 
that the least drastic punishment possible 
be given in each case. Along with each 
sentenc~, judges were rlequired to give a 
written explanation ofgthe purpose of the 
sentence, articulating rationale such as 
retribution, deterrence, or rehabilita­
tion. The Council subsequently recom­
mended that sentencing guidelines be 
created by the legislature. A feasibility 
study was done, but no guidelines were 
developed. 

Instead, the Montana legislature consid­
ered a presumptive sentencing bill which 
was approved by the Legislative Committee 
on the Judiciary. This bill (Senate Bill 
219) provided for enhanced sentences for 
repeat offenders--a 30 percent incre~!se in 
sentence length over the presumed E!f:ii,~~tence 
for someone with one prior felony and a 50 
percent increase over the presumed sen-

tence for a defendant with two or more 
prior felonies. Under SB 219 the Montana 
Supreme Court would be mandated to estab­
lish the length of sentence and judges 
would be required to adhere to these 
lengths except in the case of aggravating 
or mitigating circumstances specified by 
the bill. ,~ccording to SB 219, if judges 
did not give the presumed sentence, they 
had to give explanations. In these cases, 
the prosecution would be allowed to 
appeal. S8 219 did not pass. 

Additional legislation calling for fixed 
sentences, and for strict mandatory mini­
mum sentences for most major crimes have 
caused considerable debate in the Montana 
Legislature in the past few years, but as 
yet, there have been no major sentencing 
reforms. 

Sentencing enhancements. Legislation has 
been passed within the last few years, 
however, providing for various sentencing 
enhancements for spepific offenders and 
offenses. A court may designate an 
offender as non-dangerous or dangerous for 
purposes of determining parole eligibil= 
ity. Normally, inmates are eligible for 
parole after serving one-fourth of their 
sentence. Non-dangerous defendants may 
apply for parole after serving one-third 
of their sentence or after one year. 
Dangerous offenders are not eligible for 
parole until they have served at least 
one-half of their sentence. provisions 
are also made for persons who use a fire­
arm in the commission of an offense. In 
addition to the sentence for the instant 
offense, offenders must serve a consecu­
tive term of imprisonment of not less than 
two years or not more than 10 years for 
the use of a firearm. If someon~ is con­
victed of a second or subsequent offense 
involving the use of a dangerous weapon, 
they shall be sentenced to a consecutive 
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term of four to 20 years. A few excep- , 
tions t,o this rule are provided in the 
law. Montana also has provisions for 
-r~peat offenders allowing for additional 
consecutive time of from £ive,to 100 
years. 

Parole changes. In 1979 an amendment was 
made-to the parole laws requiring that a 

. p~i:olee conVicted of a 'new crime begin the 
new term only after completion of the 
original sentence. Thus, new offenses 
co~ittecl by parolees must now be consecu-

("\ 
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tive sentences rather than concurrent 
terms. The parole board also instituted a 
policy of allowing an individual only one 
parole in his or her lifetime. This means 
that if a defendant is once paroled and 
commits other crimes, he or she is not 
eligible for parole in any subsequent im­
prisonment. These paroling changes are 
seen as an attempt by the parole board to 
exert more control over offenders in an 
effort to deter future crime. The impact 
of this policy has yet to be determined. 
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Sentencing reform 

In 1977 a new sentencing code was enacted 
in Nebraska classifying all criminal 
offenses in six felony and six misdemeanor 
classifications, most specifying a statu­
torily prescribed minimum and maximum term 
of incarceration. The felony classes and 
terms are listed below: 

Pelony class" 

Class I 
Class IA 
Class IB 
Class II 
Class III 
Class IV 

Incarcerative ~ min/max 

Life or Death 
Life .. 
10 years to Life 
1-50 yeau 
1-20 years 
0-5 years 

This new sentencing scheme did not become 
effective until 1979. previously, the 
minimum and maximum ranges were provided" 
in the statutes for each individual 
offense, and the' court would sentence the 
offender to an indeterminate sentence 
within this range, if anon-incarcerative 
sent,ence was not issued. The parole board 
and good-time credit allotments would 

"~ue~ecmifie"acttiai' release: 

Thls indeterminate type of sentencing was 
not changed with the new criminal code. 
However, the statutory minimuum term in 
the new code becomes the minimum sentence 
automatically unless the judge chooses to 
sentence to a minimum sentence of incar­
ceration other than the one prescribed by 
the statutes. This minimum cannot be less 
than statutory minimum and not more than 
one-third of the maximum. When examined 
by offense class, particularly for Class 
IV offenses which make upa large percent 
of the caseload,90 the court is not left 
a great amount of discretion for the 
length of the minimum term as shown. 

pelony .2!!!!. 

Class II 
Class III 
Class IV 

MinimUm as one-third 
2! !,he maxillWl 

1-16 2/3 years 
1-6 2/3 years 
().c.l 2/3 years 

The cOurt retains the option of imposing a 
non-incarcerative sentence for all but 
Class I felonies • 

In 1975 the good time procedures were 
changed so that automatic reductions occur 
in the defendant's minimum and maximum 
sentence from the date of sentencing for 
each year of imprisonment and for good 
behavior. Two months of credit are 

\\ 
all~ed for the first two years of 
imprisonment, three months for the third 
year, and 'four months credit per year for 

. eaoh succeeding year. Two months credit 
for faithful performance of duties may 
also be deducted per year from the maximum 
sen~~~ce. The defendant thus becomes 
eligible for parole release after serving 
the minimum term less these good-time 
reductions. The parole board still 
retains the discretion as to when to 
release a defendant after the parole eli­
gibiiitydateis reached. To be released' 
prior to the parole eligibility date 
requires approval of the sentencing judge. 
If an incarcerated defendant reaches the 
maximum term, minus good time reductions, 
release becomes automatic. Class I and 
Class IA fetons.are exempt from these 
provisions and may only be released upon 
the decision of the parole board. 

Other provisions. 'Nebraska has had a 
habitual criminal statute ~or over ten' 
years and requires a sentence of from ten 
to 60 years for persons with two or more 
prior felony convictions unless a greater 
sanction is provided by law. A 1978 first 
degree seKualassau1 t sta,tute also 
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requires a mandatory minimum of 25 years 
for a second conviction for this offense. 
A defendant who uses a firearm in the 
commission of an offense may be sentenced 
to an additional term of from three to ten 
years. Recent law also provides for man­
datory minimum sentences for offenders 
convicted of driving while intoxicated. 

Movemen~ towards sentencing guidelines 

Like many other states, Nebraska has 
recently taken steps to scrutinize the 
indeterminate sentencing system and con­
sider the feasibility of adopting felony 
sentencing guidelines to insure similar 
sentences for similarly situated offend­
ers. In 1980 a comprehensive study of 
sentencing' in Nebraska was commissioned by 
the Nebraska District Judges Association 
Committee on Sentencing Alternatives and 
Parole. The scope of the project was to 
look at sentencing patterns and examine 
the feasibility of developing sentencing 
guidelines. 

Data was collected for one year (May 1, 
1979 through April 30, 1982) on 1,052 
felony convictions. This represents 
aL~oet the universe of fGlony convictions 
for this year. The study used multiple 
regression and path analysis to determine 
if unwarranted variability existed in sen­
tencing in Nebraska. The analysis focused 
both on the sentence length decision a~d 
the IN/OUT decision. since the court 
issues a minimum/maximum term for incar~ 
cerative ,terms, sentence length was baset{ 
on when an offender would be first eligi­
ble for parole release. 91 In the analy­
sis of the sentence length decision, the 
class of the offense or offense serious­
ness factor seemed to be the most import­
ant predictor of sentence. length. The 
second most important p,tcoictor was the 
jeopardy of the victim, followed by the 
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race of the offender, prior felony convic­
tions, prior revocations and type of plea. 
Most of these predictors may be appro­
priate legal factors accounting for the 
in(,rease in the length of a sentence term 
except, of course, for race. After con­
trolling for all other variables, the 
study found that non-white defendants 
would receive an additional six months 
incarceration than white defendants in 
Nebraska (Sutton, 1981). Further statis­
tical analysis was used to try and explain 
the race finding, but although it was 
found that most non-whites were sentenced 
more harshly in one particular county, the 
race finding continued to be dgnificant 
statewide. The autt~'brs of the study 
suggested that perhaps indirect factors-­
such as the high unemployment rate in 
general for minorities--might possibly 
explain the race finding. For the sen­
tence type decision, the study found that 
victim jeopardy, prior convictions, ~ 
employment status, and the class of the 
offense were the prime predictors of 
whether a defendant was placed on proba­
tion or given an incarceration sentence. 

Other findings 'from the study include: 
Class III ana Class IV felonies accouQted 
for 75.2 percent of all the felony 
offenses for the year of the study, 86.5 
percent of the offense~ were single charge 
cases, 15 percent of the felonies involved 
a weapon, and over 60 percent of the' 
defendants had at least one prior felony 
conviction as an adult with 17.5 percent 
having more than seven prior felony con­
victions. In general, offenders in 
Nebraska were not given lengthy prison 
sentences in that 76.4 percent of the. 
incarcerated felons were eligible for 
parole release after serving only a little 
over a year. It was found that only 23 
offenders had over a five-year wait before 
becoming eligible for parole release 
(Sutton, 1981). 

I' 

I 

The authors of this study recommenaed that 
the results of the empirical investigation 
of sentencing should serve only as a point 
of departure for the development of sen­
tencing guidelines in Nebraska. They 
recommende~' that while policy makers 
should be informed by what actually occurs 
in sentencing, actual sentencing guide­
lines should not be structured only on 
past sentencing practices. The authors 
felt that this is important because if 
sentencing guidelines arle to be designed 
to reduce unjustified variability in sen­
tencing, they cannot be based on what has 
been the past experience, especially when 
research shows that there may be disparity 
in sentencing. The authors also recpm­
mended that the sentencing guideline re­
form must change sentencing and that 
guideline development should focus on how 
sentencing ought to be. 

Sentencing guidelines legislation. Two 
legislative bills were recently introduced 

, 
I; 

in the 1983 Nebraska Legislature calling 
for the creation of a Sentencing Guide­
lines Commission--LB 455 and LB 489. 
Though there are some differences in the 
two bills, they both call for a Sentencing 
Guidelines Commission with clearly defined 
duties of establishing and monitoring sen­
tencing guidelines in Nebraska. These 
guidelines would be advisory only, and 
based in part on past sentencing prac­
'tices. Importantly, LB 489 specifies that 
the guidelines should take into considera­
tion the capacities of the state's correc­
tional system. LB 455 also allows for the 
development of parole guidelines in con­
junction with sentencing guideli.nes. As 
far as we know, neither of these bills has 
yet passed the Nebraska legislature but it 
seems that the momentum for sentencing 
guideline development does exist in 
Nebraska, and if either of these bills 
becomes law, it appears that comprehensive 
work will be done to develop and implement 
sentencing guidelines. 
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Indeterminate sentencing 

Nevada's criminal code has undergone no 
major refor'ms since 1967. Penalties are 
prescribed separately for each felony 
offense--either deline,ating a minimum and 
maximum term, or specifying an exact term. 
Judges set exact te~ms with the actual 
release date determined by a pardons and 
parole board. Judges may also sentence to 
non-incarcerative terms and impose fines 
for felonies. Good-time allotments are 
also provid~d for incarcerative terms. 

Parole eligibility occurs after an inmate 
serves one-third of a sentence or one 
year, whatever is longer, except for 
certain offenses such as sexual assault. 
Assembly Bill 198, passed in 1979, changed 
this parole requirement. previously, it 
was set at one-fourth. Good-time alloca­
tions for the first two years are two 
months for each year, for the third an~ 
fourth year they are four months for each 
year, and for each remaining year, five 
months per year. Extra good time may also 
be granted for diligence in labor, study 
merits or blood donations, however, these 
credits may be lost for rule violations. 
Good conduct credit of any sort is not 
allowed for sexual assault offenders. 

No statistics have been kept on actual 
sentences given in Nevada but it is gener­
ally thought that most judges generally 
choose a sentence somewhere in the middle 
of the minimum maximum range. 92 If a 
penalty is not specified by the.cri~inal 
code, the court may impose a term of not 
less than one year nor more than six 
years. Nevada also has the death penalty 
for murder, but this may be imposed only 
after a separate sentencing hearing and 
after automatic review by the SU,preme 

Preceding page blank 
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Court. A person serving a life ter~ must' 
serve a minimum of ten years before they 
may be paroled. In 1978 a legislative. 
subcommittee studied the penalties lor ' 
criminal offenses allowed in the .tatut •• ,. 
and concluded that the sanctions provided 
in the 1967 criminal code, except for a 
few exceptions, seemed appropriate. They 
did make recommendations for a few. 
changes, but for the most part, ~othing 'of 
significance was changed~ 

Sentencing enhancements. The only sig­
nificant 'changes to Nevada's sentencing 
laws in recent years have been in the.area 
of sentencing enhancements for certain" 
offenses and certain offenders. As in 
other states, most of these changes have 
occured because of public pressure on the' 
legislature to get tough on crime and, 
indeed, these provisions add considerable 
length to prison terms. . : 

Legislation passed in 1973 provides for 
increased punishment for o,ffenders, who 
commit offenses while armed with a deadly 
weapon or firearm when the weapon use is 
not an element of the felony offense. 
These offenders must be sentenced to a 
consecutive term of at least the' minimum 
for the offense itself. Further, persons 
using a deadly weapon in murder, kidnap­
ping, sexual assault, and robbery offenses 
are not eligible for probation or sus­
pended sentences. 

other legislation provided for enhance­
mentsfot' those of,fenders with prior" 
felony convictions.. Por the felony 
offender with two prior felony convip­
tions, a mandatory minimum sentence'of ten' 
years must be imposed. These offenders . 
remain eligible fqrparole. rel~ase. . 
Offenders with three or more prior felony 
convictions must be sentenced to life 
imprisonment, with or without parole. If 
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a defendant is parolable, they must serve 
at least ten years before becoming eligi­
ble. 

In 1979 legislation was also passed that 
allows increased sentences (up to twice as 
long a term) for certain offenses 
~itted against the elderly~ ~or crimes 
of assault, battery, kidnapping, robbery, 
,sexual assault, and the taking of property 
or money of a person 65 years or older, a 

, convicted defendant may receive a consecu-

'oj 
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tive term equal to the term prescribed by 
statute for each offense. 

Sentencin9 9uidelines 

Although there has been some discussion 
about the feasibility of developing state­
wide sentencing guidelines for Nevada, no 

.legislation or administrative steps have 
yet been undertaken to establish guide­
lines. 

'" 

0 
,~ J 

1 
J 

~ " 

" ,. 
\ 

~ 3AMPSHIRE 

Sehtencin9 reform and its ~ntext 

T~e criminal justice system in New Hamp­
shire haa by and large been fJl'ee of the 
turmoil which has engulfed other states in 
recEnt yf!!ars, particularly the most popu­
lous, ~rbanized states. AS of 1980, it 
ranked 49th in the rate of sentenced 
prisoners (35) per 100,000 civilian popu-
';tat,ion (Sourcebook, 1982). 1\nd while 
the state has experienced some problems 
with prison overcrowding--at the end of 
1981, 19 of the 384 inmates sentenced to 
state facilities were being held in county 
jails due to overcrowded conditions--the 
prison population has remained relatively 
stable. In 1981, the population increased 
by a modest 4.5 percent compared to a 
national increase of 12.5 percent 
(Gardner, 1982). 

In this context, New Hampshire has taken 
action in two differe':lt areas of senten­
cing reform. In 1975, a, sentence review 
process was created, to deal with the issue 
of Bentencing disparities. More recently, 
there has been a trend towards the estab­
lishment of more severe sanctions. Spe­
cifically, the legislature has upgraded 
certain offenses, tigJ\tened parole eligi­
'bility requirements, and passed a manda­
tory minimum gun, law. Despite these 
changes, however,' ,the basic sentencing 
s,tructure which was established in 1973, 
rentains int.act. At that time the 1eg1s-

'lature passed legislation creating an 
indete~minat,;e sentencing system wi th ,;~wo 
general felony classes along with special 
provisions for c~pit81 murder, first 
degree murder, second degree murder, and 
attempted mUf,der. For Class A felony 
offenses (including, among others, rape, 
deviate sexual relations, kidnapping, 
night-time and arm9d burglary, armed 

I) 

robbery, theft over $1,000 and 1st degree 
assault), the maximum may not exceed 15 
years and the minimum may not be more than 
pne-half of the maximum. For Class B 
felonies (for example, negligent homicide, 
day-time burglary, unarmed robbery, theft 
between 100 and 1,000 dollars, membership 
in a subversive organization, and f~lo­
nious sexual assault), the maximum term 
may not exceed seven years and the minimum 
term may not be more than one-half the 
maximum. The p~nalty for first degree 
murder is mandatory life imprisonment, for 
second degree murder, the maximum is life 
imprisonment without a limitation on the 
minimum sentence~ and for attempted 
murder, the maximum is not to exceed" 
thirty years and the court may impose any 
mipimum. 

I" 

The 1981 legislature upgraded the assault 
offenses by creating the offenses of fir~~ 
and second degree assault rather than 
having only a Class B aggravated assault 
offense. In addition, it created the 
Class B felony offense of sexual assault. 
~see N.q.R.S.A., 1981 Supplement.) 

Under the code, judges are generally free 
to impose any minimum and maximum terms 
within these statutory limits. tn addi­
tion, with a cou~le of exceptions (see 
below), judges are free to sentence any 
offender to prison, probation, conditional 
discharge, a fine, and/or restitution 
according to statutory terms of eligibil­
ity. In this respect, terms of probation 
may not exceed five years and periods of 
conditional discharge may not exceed three 
years. The New Hampshire code also 
requires that a sentence investigation be~ 
done unless'it is waived by both the 
defendant and the state~ 

Since 1971, the code has contained a pro­
vision for repeat offenders (N.H.R.S.A., 
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651:6 and 1981 Supplement). Unlike most 
statutes of this kind, the New Hampshire 
law allows for a large amount of judiciat 
discretion regarding its application to 
particular cases. The law enables judges 
to impose an extended term with a minimum 
term of not more th~n ten years and a max­
imumof not more than thirty years for any 
felony if any of the following conditions 
apply: 

1. The circumstances of the instant)l 
offense indicate that the defendant 
ia a career criminal. 

. 2. \. A court-ordered psychiatric exami-
. '''!lation indicates that the defendant 

is a serious danger to others due 
to a gravely abnormal mental con­
dition. 

3. The defendant has two prior convic­
tions which resulted in sentences 
greater than one year. 

4. Th~ defendant manifested exception­
al cruelty or depravity in inflict­
ing dea,th or serious bodily harm on 
the victim of his crime. 

S. The instant offense involved the 
-Sh use of force with the intention of 

taking advantage of the victim's 
age or physical handicap. 

In addition to adding the last condition 
listed in the preceeding paragraph, and 
lowering the minimum age for the applica­
tion:of the statute from 21 to 18, the 
1981 legislature also established the 
requirement that notice of the possible 
application of this section must be given 
prior to the commencement of trial 
(N.H.R.S.~., 1981 Supplement). 

18.6 New Hampshire 

!;\ 

Following the lead of its neighbor, Massa­
ch~~~tts, the ~ew Hampshire legislature 
pas~aJ in 1981 a mandatory minimum sen­
tencing law for the felonious use of a 
firearm (N.H.R.S.A., 651:2, 1981 Supple­
ment). Since August 22, 1981, persons 
convicted of this offense have been sub­
ject to a mandatory minimum term of 
imprisonment of one year for a first 
offense and three years for subsequent 
Offenses. The sentence imposed under the 
statute is exclusive of any other sentence 
imposed for any felony committed while the 
offender was armed. 

In 1981, the legislature also amended 
parole eligibility requirements so that 
offenders are now required to serve the 
minimum term of imprisonment to which they 
were sentenced, minus good conduct and 
other'credits, before being eligible for 
parole (N.g.R.S.A., 615:451). Good-time 
credits cont~nue to be given at the rate 
of 90" days for each full year of the mini­
mum term of the se~tence served, and five 
addi tional days arE! deducted from .the 
minimum and the maximum terms for 
meritorious service (N.H.R.S.A., 615: 55B) • 
These credits are not vested and may be 
reVOked at the discretion of the warden 
for serious acts of misconduct, insubord­
ination, or persistent refusal to conform 
to prison regulations. 

Persons serving life sentences in New 
Hampshire continue l~J be eligible for a 
life permit after ser&ing 18 years minus 
sentence reductions. Anyone serving life 
for first degree murder is ineligible for 
parole until 40 years have been served and 
they are recommended for release by the 
superior Court. 

ll' I 

i 
I 

Sentence review in ~ Bampshire 

Although there have been no efforts to 
develop sentencing guidelines in New Hamp­
shire, the issue of sentencing disparities 
has received the attention of policymakers 
in the state. At the urging of the Chief 
Justice of the State Supreme Court in 
1975, the Legislature created a Sentence 
Review Division comprised of three super­
ior court justices (not including the sen­
tencing judges) to review sentences of one 
year or more, except when the sentence is 
by law a mandatory term. According to t~o 
observers of the reform, the " ••• goals 
were to coordinate uniform criminal sen­
tencing to prevent unrest in the state 
prison as a result of inmates~ perceptions 
of arbitrary sentencing and to eliminate 
frivolous appeals of sentences on collat­
eral issues to the supreme court because 
the sentences were considered unjust" 
(Douglas and Barnes, 1980). 

/1 
Under the statute (N.H.R.S.A., 615:57-61), 
the Sentence Review Division is authorized 
not only to decrease, affirm, or modify 
the original sentence, but also to 
increase it. The option to increase sen­
tences was included to prevent the panel 
from being inundated with inappropriate 
appeals. In 1977, the State Supreme Court 
ruled that the provision enabling the 
Division to inorease sentences was consti­
tutional (117 N.H. 474 (1977». However, 
Douglas and Barnes report that as of 
August 19"0, the Sentence Review Division 
had incre~\sed sentences in only seven of 
the 210 cases it had heard. At that 
point, the'l Division had received 263 
applications for review. In addition to 
the seven increases, 42 sentences had been 
decreased, 159 affirmed, and 2 had been 
modified. The remainder wer~ still pend­
ing at the time of their Bur~ey. 

Generally, the sentence review statute 
only indirectly promotes the attainment of 
a sentencing rationale in Wew Hampshie. 
For example, sentencing jl1dges, while en­
titled to provide the sentence Review Di­
vision with their reasons for imposing 
sentences which have been appealed, are 
not required to do so unless such reasons 
are specif.ically requested by the Sentence 
Review Division. According to Douglas and 
Barnes, this request was seldom made in 
the first five years of the Division's 
existence. Moreover, the Sentence Review 
Division was initiallY' not even required 
to state its own reasons for sentence 
alterations. In 1977, this was changed by 
the approval of a special court rule re­
quiring the judges on the review panel to 
state their reasons for any changes. 93 
Under the rules of the Sentence Review Di­
vision, the review judges are to consider 
(although not exclusively) the following 
objectives of the sentencing deoision: 

1. Isolation of the offender from 
society 

2. Rehabilitation of the offender 

3. Oeterrence of other members of the 
community 

4. Deterrence of the offender 

5. Reaffirmation of social norms for 
their own sake 

In addition, the Sentence Review Division 
is to consider relevant and affirmatively 
recorded information relating to the 
individual characteristics of the defend­
ant prIor to the imposition of the 
sentence as well as the facts and circum­
stances of the crime (or crimes). 
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Finally, and in contrast to other states 
with" sentence review panels (e.g., 
Connecticut); the rules allow the review 
judges to consider ·statistical informa­
tion concerning the sentences imposed for 
the same crime committed by othet individ­
uals in the state of New Hampshire." 
To the best of our knowledge, tl!e~~=l1a~~==~~'~co~c 
been no systemat!c<analysis"'()f-theeffect, 
of the Sentencing Review Division. 
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reform and its context 

~l ~houghNewJ3rsay wQs-thesite '~or"'ti«) 
= __ c< major studies leading to sentencing guide­

lines, and actually implemented guidelines 
for a period in tl)e late seventies, the 
1979 Model Penal Code adopted by the state 
legislature called for presumptive or ' 
fixed sentences. Public and legislative 
pressures to inqrease sanctions were 
certainly a part of the shift from an 
indeterminate sentencing system to one 
more determinate. But, practitioner 
dissatisfactions with the New Jersey 
guidelines due to thei,r insufficiencies as 
well as their striking complexities surely 
hel~d to cre~tethe climate for change. 
The following paragraph summarizes the New 
Jersey experience. 

In the early 1970's, several New Jersey 
judges were involved as observers in the 
project to develop sentencing guidelines 
for the. Denver District Courts. (See the 
discussion of sentencing reform for 
Colorado.) They became interested in hav­
ing a similar study done~in New Jersey, 

'and in 1974 encouraged the Albany guide­
line researchers to initiate research on 
"sentencil!~ J?~~q.t:.lc.es In . 11:esex . County as 
-part of the.ir study of sentencing guide­
lin~s in ·four counties. 

The sample used in the Essex County study 
involvedl,250cases drawn randomly from 
2,800 cases assigned to the probation 
Department for investigation in 1975 
(Kress, 1980) ~ Gambling and .. welfars cases 
were excluded because it was felt that 
sentencing .considerations, for these 
offenses differed significantly. Several 
different statistical n~els were devel-I ' ~ , 

! oped and tested. The guidelines accepted 
by Essex County judges inoluded .separate 

matrices for violent, property, drug, and 
miscellaneous offenses. For each offense 
cat.egory, .thE;:~E!. \jas ,ci.EJeparate set of 
§cQr,e'ShQet.8 to calculai:fi ',the seriousness 

~~ 'T'of 'the offense or offense score, and the 
past criminal history of the defendant or 
offender score. Once!~'the two scores were 
ca:-lculated, the recommE!nded range of sen­
tences for each combination of offense and 
offender scores were found in ~he appro­
priate matrix (see Table 18). Each cell 
in the matrix gave information on the 
IN/OUT decision and length of incarcera­
tion. Within a cell, each row represented 
sentences given to offenders in different 
correctional institutions and the numbers 
in each row represented the low, median, 
and high maximum terms given to offenders 
sentenced to each institution. This model 
was involuntarily implemented by the Essex 
County judiciary in June 1917. 

The Essex county guidelines were not the 
only sentencing r.eform under consideration 
i.n New Jersey, however. In 1976, the New 
Jersey Administrative Office of the Courts o . 
started a statewide evaluation of sen- 0 

tencing. This project was distinct from 
the Essex County project, although the 
experiences of the Essex County study were 
taken into co~sideration when formulating 
statewide guidelines. The sentencing 
guidelines project used presentence 
reports from all felony cases tried in New 
Jersey courts (l}lmost 16,000) in a one-

~'.'\ 

year period (McCarthy, 1978a). After 
eliminating variables which seem~d~to have 
little relationship to the dat~ the re­
maining variables were &ivided into five 
groups: criminal history, amenability to 
non-c~stodial care, communityobackground, 
actions since' arrest, and presence'of ex­
acerbating factors. The first four groups 
were similar across all offense types 
while the fifth varied considerably from 
offense to offense. 
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Offenses were divided into eleven differ­
ent categories for which there were enough 
data to provide statistically significant 
results: breaking and entering, assault, 
rape, robbery, sale of CDS, possession of 
CDS, lewdness, forgery, fraud, and 
weapons. Subsequently, guidelines were 
developed for five additional categories: 
homicide, gambling, escape attempts, con­
spiracies, aiding and abetting, and low 
volume offenses (those offenses which 
occurred too infrequently for statistical 
analysis) (McCarthy, 1978b). Each cate­
gory had different scoring sheets for each 
group of variables and the combined score 
for all five groups was used to locate the 
proper cell in a matrix. Each category 
used a different matrix ranging fran 
twelve to forty-eight cells. 

Outcome. One criticism of the guidelines 
developed in the statewide project was 
that they were needlessly complex, 
requiring several different matrices and 
different methods of calculating of~~p'se 
and offender scores for each offenfie ·c1ite­
gory. In~ddition, once a specif.ic· cell· 
was located, it contained so mucb l'nfotma­
tion that it was not really a guiqe: for :: 
sentenctrtg. Each cell containedinforma­
tion on the number of cases and median 
sentence time for offenders sentenced to 
the State prison, Yardville Youth Recep­
tion and Correction Center, county jail 
for more than 12 months, and county jail 
for 12 months or less. The differences in 
median sentences between institutions was 
often large and the judges were given·no 
information on why the sentences varied so 
much among offenders who were supposed to 
be similar (Sparks and Stecher, 1979). 

presumptive sentencing. Despite these 
problems, however, the guidelines for the 
first eleven categories were implemented 
in October, 1978, and those for the last 

o 
n • 
. ! 

five categories in March, 1979. They were 
not in use very long, for in September of 
1979, a new criminal code was adopted by 
the New Jersey legislature. The new code, 
which specified presumptive sentences, re­
placed the guidelines for all offenses ex­
cept drug-related offenses. Further, the 
1979 code divided offenses into four cate­
gories or degrees. The first degree in­
cluded murder, kidnapping, and armed rob­
bery. The second included arson, sexual 

. assault, and robbery, if the victim was 
unhurt. Third degree included burglary 
and theft of $500 or more, and fourth de­
gree included resisting arrest and theft 
of less than $500. For each degree there 
was a presumed sentence that could be 
varied within a certain maximum and minf­
mum depending on aggravating and mitiga­
ting circumstances listed in the code. 
The statutory provisions and penalties in 
the New Jersey code are shown in the chart 
on the following page. 

The trial judge is limited, therefore, by 
the presumptive sentence that must be 
imposed unless other circumstances exist 
and are explained by the judge in writing. 
The court has the authority to set the 
minimum parole eligibility date which may 
not exceed one-half of the maximum sen­
tence imposed. If the court does not set 
such a date, the par-oie board retains 
release discretion. An appellate division 
of the Superior Court has authority to 
review the findings of fact of the sen­
tencing court and its support for miti­
gating and/or aggravating circumstances 
and may modify this sentence if it was not 
sufficiently supported. 

There are increased sentences for weapon 
use and repeat offenders, and mandatory 
sentences for repeat sexual offenders. 
Good-time is now earned at a rate of one 
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statutory Provisions and Penalties 
in the New Jersey Criminal Code 

Offense classification 

First degree murder 
all other 1st degree 
(kidn~ppingi armed­
robbery) 

Second degree 
Third degree* 
Fourth degree* 

Sentence range 

30 years to life 
20 years to life 

10 to 20 years 
5 to 10 years 
up to 18 months 

Presumptive sentence 

15 years 
15 years 

7 years 
4 years 
9 months 

*Incarceration for 3rd and 4th degree is not presumed. 

day per five days served. First of­
fender's good-time is calculated differ­
ently, with one-fifth credit for one year 
sentence, increaSing for longer sentences 
as specified by statute. 
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Impact. ~o our knowledge, there have 
been no studies of the effect of New 
Jersey's presumptive sentencing law. How­
ever, Cohen and Helland (1981) included an 
evaluation of the short-lived New Jersey 
guidelines in their analysis of the impact 
of sentencing quidelines. 
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Sentencing reform 

The 1977 Criminal Sentencing Act, which 
established presumptive sentencing for New 
Mexico, was the response of the legisla­
ture to public pressure to get'tough 
on crime as well as to corr!=ct; peroeived 
disparities in New Mexico's parole release 
practices. The impetus for this Act came 
from the state's Criminal Justice Study 
Committee, composed of legislators. The 
Committee held public hearings focusing on 
pos~ible changes to the criminal law and 
drafted-.}.egislation mandating a single 
maximum sentence and the elimination of 
the parole board. This legislation was 
debated in the state's House and Senate 
with members of the Senate p~shing for 
longer sentences and members of the House 
wanti.ng more lenient sentence lengths be­
cause of the cost of implementation. 
Also, the House did not want the bill to 
become effective until 1979, so that 
c~anges and amendments to the bill could 
be made prior to implementation. The re­
sult of this debate was that the Senate 
won the sentence length decision and the 
House got the 1979,·effective date. 

The, Criminal Sentencing ,Act was pr imar ily 
punitive in nature, set presumptive sen­
tences, and focused on rest1l'ictingthe 
boundaries of the parole board's authority 
by abolishing discretionary parole 
release. Under the old law, sentences 
were very indeterminate in nature ~nd 
judgeswould'"seritence -i;oa rarige of years. 
For example, robbery, a third degree 
felony, was punishable by a sentence 9f 

.,from two to ten years, 'with the parole 
board> determining the rele~se date." Most 
offenders were eligible for parole "after 
serving one-third of their sentence. The 
parole board was not: abolished" by the Act 

L. 

but was stripped of most; of ~t5poweI'. 
The Act also denounced the ideas of 
rehabilitation and stated that incapacita­
tion and deterrence should be the main 
goals of sentencing. 

Under the new sentencing law, the offender 
is required to serve the court-imposed 
term minus good=time credit. Offenses are 
statutorily categorized, as before, into 
four levels with a separate category for 
capital offenses. A comparison of sen­
tences before and after the new sentencing 
act are given below. As comparisons in 
the table on the fo~lowing page indicate, 
the presumptive terms are, indeed, much 
harsher than the average time served prior 
to the Sentencing Act. 

The court may also increase or decrease 
the presumptive term by one-third upon 
finding of aggravating or mitigating cir­
cumstances. The r!~sons must be stated in 
writing. ,1udges seill have the discretion 
to suspend all or part of a sentence and 
place a defendant on probation. Even 
though this Act eliminates parole release 
decision-making (except for capital 
offenses) upon completion of a sentence, a 
first, second, or third degree felon must 
serve two years under supervision by the 
parole board. Fourth degree felons must 
serve one year of su~~rvision upon 

if release. 

Good time. GoOd tinte takes on more sig­
nIfIcance in determining time served since 
parole release has been abolished. New 
Mexico: s~~'19ii-·5eiiten(ii-ng· Act -al;sb -chan;~d 
significantly the way good-time credit may 
~ earned and gaVG prison authQrities more 
discretion in determining release dates. 
Prior to the Act, automatic good-time was 
statutorily granted. This is not so under 
the new Act. The 1977 provision provides 
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comParison of Sentences Betore and Atter The 1977 
Criminal Sentencing Act in New Mexico 

Felony 

Capital 

Before.!!!! !£!:* 

Lite 

~!!: 1977!£!: ., 

Life 
(10 years for parole eligibility) (30 years tor parole eligibility) 

First degree 

Second degr.ee, 

Third degree 

10 year& to Life 
(11 ye~rsaverage tille served) 

10-50 years 
(3 years 3 months aV0r~ge 
time served) 

2-10 years 
(18 mo~ths average timeoserved) 

Fourth degree 1-5 years 
(8 months average time served) 

~~::,1{eprinted from the New Mexico Law Review, Vol. 
Department of CorreCtIons figures. 

only for "meritorious good time". Good­
time credit is not earned automatically 
and may be withdrawn at any time by prison 
authorities. It appears that these provi­
sions are in kee~ing with the enhanced 
punishment goals of the Sentencing Act. 
In 1981 the amount of good-time that could 
be earned was further reduced from 12 days 
per month to 10 days. Good time calcula­
tions are counted according to the type of 
work performed as listed below: ' 

Support Service 0-5 days per lIlonth 
Industrial Good-Time 0-10 days per IIOnth 
Extra-industrial 

Good-time 0-10 days per month. 

10-25 years 
(18 years presUlllptive sentence) 

7-15 years 
(9 years presUmptive sentence) 

2-10 years 
(.3 years presUlllptive sentence) 

1-5 years 
(18 months presUlllptive sentence) 

9, Winter 1978-1979, New Mexico 

authorities, but lost credit may be 
regained if no subsequent rule viola'tlons 
occur'over a six-month period. 

Sentencing enhancements 

Weapon ~. Prior to the Sentencing Act 
of 1977, New Mexico provided enhancements 
for persons who used a ,firearm in the com­
mission of a noncapitaloffense. The pro­
vison was such that for the first offense, 
the minimum and maximum sentence would be 
increased by five years. Further, the 
first year of the sentence was nonsuspend­
able. For the second or subsequent fire­
arm offense, the minimum and maximum would 

'=-lndusErtal=gOOa:;;t'ime~credit 'Ii--based' "on~'~ 
both attendance and performance, extra­
industrial good-time may be in,addition,to 
the other credits and is based on perform­
ance. As mentioned above, good-time 
credit may be withdrawn by correctional 

,c~'also'-6i=Tncrease(f"by five years, but this 
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five ye~rs could not be deferred or sus­
pended in any way. For these offenders, 

'parole could not be considered until the 
minimum sentence had been served. The 
197J Sentencing Act provided enhancements 
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! for offenses commi,tted with a deadly 
weapon after a sepafate finding of fact. 
For the first offense, a one-year term is 
added and for the second or subsequent 
offense, three years are added to the 
basic sentence term. These additional 
terms are consecutive and nonsuspendable. 
It was thought that this ,change would mean 
stiffer penalties fo~, more people 
(Karslake, et al., l~~~)~ 

Repeat offenders. For habitual offenders 
who commit noncapital offenses, the Crimi­
nal Sr:ntencing Act provides enhancements 
from one to eight years based on the 
number of prior felony convictions as 
follows: 

One prior felony 
conviction 

Two prior felony 
convictions 

Three or more prior 
felony convictions 

One year 

TwO year9 

Eight years 

The~e consecutive enhancements are nonsus­
pendable, but it is not mandatory that the 
court impose these increased terms. 

Other enhancements. New Mexico's crimi­
nal code also allows for an increased (but 
not mandatory) term if the victim of the 
crime is 60 years or older. The 'i~~r~~sed 
term is for a minimum of two years. 

Commi ttee ~ sentencing guidelines t;:,~\) 

Responding to perceived inequalities in 
sentencing, and ~ncerned with the possi­
bility of disparate sentences for simi­
larly situated offenders even under the 
presumPtive sentencing scheme, Chief 
Justice Easley appointed a Sentencing 
Gllidelines Committee in 1981 to study the 
feasibility of developing statewide sen­
tencing guidelines in New Mexico. The 
Committee began Work by reviewing the form 
sentencing' guidelines have taken in other 

states. They also looked at appellate. 
review of sentences in New Mexico as a 
means to check disparate sentencing. 

Before beginning any reform effort, one of 
the first questions the Committee dealt 
with was whether sentencing disparity 
existed in New Mexico and to what extent. 
No empirical study had been done pre­
viously and the Committee lacked the money 
and facilities to bonduct such a study. 

As an alternative, the Committee surveyed 
judges at a workshop on sentencing guide­
lines held at the State Judicial Confer­
ence in June of 1982. Thirty-five judges 
attended this workshop and each was given 
the same PSI and asked to sentence the 
defendant within the options allowed by 
law. A wide range of different sanctions 
was given with only one-third of the 
judges sentencing the defendant to the 
presumptive term. 

Based on these findings,\ and on other con­
cerns regarding disparity, the Sentencing 
Guidelines Commission recommended that 
empirical data should be gathered and 
analyzed to first determine current sen­
tencing practices before any policy 
changes were made. Theyflirttier rElcom­
mended that if additional study was to be 
done, the Sentencing Guidelines Commission 
should review the data collected,'make 
sentencing guideline recommendations, and 
eventually monitor the use of the guide­
lines if they were developed. Because 
large-scale study and the creation of a 
more permanent Guidelines Commission would 
require legislative approval and funding, 
the Commission suggested that in the 
interim the New Mexico Supreme Court 
should authorize appellate review of sen­
tencing with the power to reduce excessive 
sentences. 
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Impact ~ Legis1ati2n 

Although it was feare~1 tha~ the ?rimina1 
Sentencing Act would 'ad greatly to New 
Mexico's prison population (Kars1ake, et 
a1., 1979), this has not. yet happened. 
The increase in the prison population from 
1980 to 1981 (immediately after the new 
sentenoing law went into effect) was only 
4.3 percent, which is low especially when 
compared to other states. However, the 

r. 
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long-term" effects of N!!W Mexico's new law 
may not yet be appreciable with regard to 
prison population since the new sentencing 
scheme does not alter the judicial deci­
sionon whether or not to incarcerate. ' 
Rather, the law will impact on length of 
incarceration, especially since the re­
lease powers of· the parole board have been 
eliminated. The true impact of New 
Mexico's 1977 Criminal Sentencing Act may 
not be felt until 1984 or later. ' 
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NEW YORK 

Sentencing ~E! and its context 

Criminal sentencing in New York may be 
characterized as a 

••• patchwork of indeterminate sen­
tences sometimes combined with legis­
latively prescribed mandatory miminum 
terms of varying length depending on' 
the type of offense and offender (The 
Executive Advisory Committee on Sen-.' , \\ 
tenoing 1979). 

Felonies are divided into five classes and 
may also be further divided~jnto violenf 
or non-violent classes, as illustrated in 
Table 19. 

As indioated in Table 19, many felony 
classes carry a mandated prison term. 
Judges retain the discretion to set ~he 
length of imprisonment for these sen­
tences. In certain cases, where a 
probation term remains an option,., the sen­
tencing judge may sentence to a non­
incarcerative term or a prison term. 
The c9urt sets both-a minimum and maximum 
term. A minimum sentence of incarceration 
must be for at least. oneYGar but; iiemote 
than one-third of the maximum imposed. A 
maximum tetm,cannot be less than three 
years. The special olassification for 
violent felony offenders was added in 1978 
when the Omnibus Crime Control Bill was 
passed. ,or first time offenders, a 
determinatesent:ence may be imposed for 
some Class C offens~s and for Class 0 and 
Class E felonies. Further provisions are 
provided for repeat offenders. 

Parole reform., Following the serious 
prison uprising i~ Attica, the Citizens· 
Inquiry on Parole and Criminal Justice,' 
Inc. was founded in 1971. Focusing on the 

~~~';;;.:'!.;=.---. ~ .. --~-- ---

" ,I 

parole deoision, this group published a 
report on New York's p~role practices 
(1975) and concluded: 

••• parole in New York is oppressive 
and arbitrary, cannot fulfill its 
stated goals,. and is a oorrupting 
influence with the penal system ••• the 
parole system has virtually no rules, 
standards, or mechanisms to insure 
conSistency and fairness. The ori­
teria used by the parole board are 
numerous, ambiguous, inconsistent in 
purpose, and in some cases, illegal 
(Citizens Inquiry on Parole and Crim­
inal Justice, 1975). 

This report initiated debate about the 
amount of disoretion in the hands of the 
parole board. In part, the reason for 
spotlighting the parole board w~s the fact 
that New York 's pr:f,.,sons wer:e becoming 
dangerously overorowded. Judges were 
responding to public pressure to send more 
and more criminals to prison, at the same 
time that the p&ro1e board was under this 
same pressure to be more conserva~ive in 
Us releasing pracUces.~lso, the parole 
board did not feel that it was their 
responsibility to base release dQc{s!ons 

'on -theslie~ of the prison populJ!tion or to 
relieve over,~rowded conditions. 

The parole board does not see the C 

explicit regulatt~n of the prison 
~pulation as one of its mandates, 
in~eed it insists that the decision 
about individual cases not be 
affected ~ prison management con­
cerns (McDonald, 1980). 

Most of the criticism of the parole board 
oalled for the abolition of the indeter­
minate sentel!~ing system including the 
elimination O~i the parole board and the 
establft;hm~nt of a determinate sentencing 
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Table 19 

Felony Sentencing in New York 

Probation/ 
Incarceration 

C·l 

Offense 
Class 

AI Felony 
(Murder 1st degr'ee) 

Incarceration AI Felony 
mandatory ':'~ (,i.e., Att. Murder 1st degree, 

'"I "', 
Incarceration 
mandat~ry 

Incarceration 
mandatory 

Incarceration 
mandatory 

Probation 
allowabl.e 

Incarceration 
mandatory 

Probation 
allowable 

Probation 
allowable 

Probation 
allowable 

probation 
allowable 

198 New York 

Att. Criminal possession of drugs 
1st degree, Murder 2nd degree) 

All Felony 
(i.e., Criminal sale of drugs 
2nd degree, Criminal possession 
of drugs 2nd degree) 

AlII Felony 
(i.e., Criminal sale of drugs 
3rd degree, Criminal possession 
of drugs 3rd degree) Probation is 
allowed for offenders who give 
assistance in drug cases " 

Class B Violent Felony 
(i.e., Burglary 1st degree, Rar 
1st degree, Robbery 1st degree 

Class B Non-violent Felony 
1i.e., Criminal mischief 1st 
degree, Criminal possession 
of drugs 4th degree, Conspiracy 
2nd degree) , 

\J 
Class C Violent Felony 
(i.e., Assault 1st degree, ~~ 
Burglary 2nd degree, Robbery 
2nd degree) c 

Class C Nqn-violent Felony 
(i.e., Arson 3rd degree, Crim­
inal Solioitation 1st de~ree) 
Some drug offenses in thlS 
class require prison terms 
require prison terms 

Class D Violent Felony 
(i.e., Sexual abuse 1st degree, 
Att. of Class C Vio~ent Felony) 
(Assault 2nd degree requires a 
prison term 

Class D Non-violent felony 
(i.e., Burglary 3rd degree, 
Forgery.,2nd degree! Criminal 
possesslon of mariJuana 2nd 

" degree) 

Class E felony (i.e., grand 
larceny 3rd degree, Rape 3rd 
degree, Criminal possession of 
drugs 7th degree) 

Minimum 
Sentence -

Maximum 
Sentence 

Death Sentence 

15-25 yrs. 

,) 

o "0 
6-8 'V2 yrs. 

U 
1-8 1/2 yrs. 

1/3 of 'the 
maximum 

Min. cannot 
exoeed 1/3, 
of max. 

1/3 of the 
, maximum 

1-5 yrs. 
Min. cannot 
exoeed 1/3 
of max. 

c, 

1-2 1/2 yrs. 
Min. cannot" 
exceed 1/3 
of max. 

, 1-2 1.2 yrs. 

1 yr. 0 

,~ 

LIFE 

LIFE 
0 

LIFE 

6-25 yrs. 

6-25 yrs. 

4 1/2-15 
yrs. 

3-15 yrs. 

3-7 yrs. 

3-7 yrs. 

3 yrs. 
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system. This debate continued until 1978 
when a Blue Ribbon Committee on Sentencing 
again called for the aboli tion of the 
discretionary powers possessed by the 
parole board. Most of this oritioism did 
not realistioally look at the potential 
effects that abolishing the parole board 
might have on New York's prison popula­
tion. 

As part of the widespread criticism, a 
legislative committee--The Codes committee 
of the New York State Assembly-~issued yet 
another oritical report on the paroling 
system. Instead of calling for the eli­
mination ~f the parole board, however, the 
Committee'recommended parole reform in the 
for~ of establishing parole guidelines. 
Legislation was subsequently passed manda­
ting that parole guidelines be developed 
in New York. Funded by a grant from LEAA, 
parole guidelines were developed in 1978. 
Parole release would no longer be based on 
record of rehabilitation or predioted 
future behavior, but rather on offense 
seriousness and prior record factors. The 
main purpose of the guidelines was to 
structure the parole board's decision­
making and to serve as a guide to the 
release decison. Importantly, the New 
York parole guidelines were to be used tOe 
assist in the setting of parole e1igibi1-
i ty dates, but final disoretio.n was still 
to be left with the board. 

Currently, however, the, future of paroling 
policy remai~s uncertain in New York. 
Inmates become eligible for parole release 
after serving the minimum term, and are 
condi ti,onally released 'after serving two­
thirds of the maximum term if allowable 
good timecredi,t has been earned. The 
maximum sentence is almost never fully 
served. 

Probation. Persons may be sentenced to a 
non-inoaroerative sentence if specified in 
the statute, and if incarceration seems 
"not necessary for the protection of the 
pub1io" (New York Code, 1980-1981). For 
many felonies, probation is not allowed 
and in the past few years, the proportion 
of persons reoeiving probationary sen­
tences has deo1ined. In 1974, 46.3 per­
cent of convicted felons received proba­
tion, in 1979, this figure dropped to 32.4 
percent (McDonald, 1980). Observers feel 
that this decline may have been a response 
to the drug and second felony offender 
legislation passed in 1973. 

I) 

Good time'. A prison term may be redUced 
by up~one-third by good-time credits. 
This is primarily based on good behavior. 
Beginning in 1972, ~ew York instigated a 
vast temporary release prpgram for 
inmates., Inmates could beoome eligible 
for this program when they were within 19 
months"'of parole eligibilit.y. These 
inmates could participate in educational 

o or volunteer programs, overnight fur­
loughs, and community-based corrections 
programs. In 1976, over 8,000 persons 
were involved in this program in one way 
or another. The legislative commitment 
for the temporary release program, how­
ever, always remained tentative and in 
1977, legislative action severely limited 
the program. By 1978; very little was 
spent on the program and manypommunity­
based institutions welre'closed (McDonald, 
1980). This was seen by many as unfortu­
nate 'because the program offered a commu­
nity-based alternative to many inmates who 
otherwise would be housed in overcrowded 
state prison faoilities. il 

Rockefeller Dru~ Law 

In order to reduce the inoidence of drug­
related orime, the New York Legislature in 
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1973 passed some of the most severe ·~rug 
laws in the country providing fo~ sanc­
tions of from one year to life for certain 
drug offenses. The New York state Drug 
Law--also known as the Rockefeller Drug 
Law--provided for increased sanctions for 
second felony offenders and curtailed some 
aspects of plea-bargaining. A 1977 study 
evaluating the effectiveness of this law 
found that for a variety of reasons, none 
of its provisions reduced the rate of 
crime or deterred prior felony offenders 
from committing additional crimes (Joint 
Committee on New York Drug Evaluation, 
1977) • 

There were actually fewer arrests for 
drug offenses after the hew law then 
before, a smaller percentage of 
repeat offenders who were arrested 
were indicted, a smaller percentage 
of these offenders who were indicted 
were convicted, and the time to pro­
cess cases increased considerably 
(The Executive Advisory Committee on 
Sentencing, 1979). 

However, even though the likelihood that a 
person arre~ted for a drug offense would 
actually be incarcerated remained about 
the same (because indictment and convic­
tion rates declined),94 sentence lengths 
increased substantially with the new law. 
In other words, though the number of per­
sons sent to prison under the drug laws 
did not change, those that w(7,e incarcera­
ted r'eceived lengthier sentences. Between 
1972 and 1974, only three percent of those 
convicted of drug offenses received mini­
mum sentences that were over three years. 
By 1976, more than 22 percent of those 
convicted of drug offenses received sen­
tences with minimums greater than three 
years (McDonald, 1980). 
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Heroin use did not decline as a result of 
the law, recidivism rates stayed about the 
same after the law, and the plea-bargain­
ing restrictions related to the law became 
counter-productive. The New York Drug Law 
was therefore modified three years after 
it was passed. 

Habitual offender sentencing. Increased 
punishment for habitual offenders has a 
long history in New York, dating back 
before the Civil War. Recently, as a 
response to widespread fear and alarm over 
increasing crime rates, additional sanc­
tions for repeat offenders were included 
in a supplement to the 1973 New York State 
Drug Law. This provision had extreme and 
far-reaching effects and provided for man­
datory prison terms for offenders with one 
previous conviction for any felony offense 
within ten years of the current offense. 
The minimum term for second offenders was 
set at one-half of the maximum. An 
example of the maximums follows: 

Offense class 

Class B 
Class C 
Class D 
Class E 

Maximum sentence 

9 to 25 years 
6 to 15 years 
4 to 7 years 
No more than 4 years 

Further, a second felony offender cannot 
have a felony pled down to a misdemeanor. 

U~)n ~ third felony conviction, a defend­
('111ft hi labeled a persistent felony of­
fe!\deil. Defendants in this classificati~n 
may ~ incarcerated from a minimum of 15 
to 25 years to a maximum of life. How­
ever imposition of this sentence is left 
to the discretion of the sentencing judge. 
If a defendant is not sentenced by the 
court as a persistent offender, he or she 
must be sentenced as a second felony of­
fender. A defendant may also be classi-

.'/ 

fied as a persistent violent felony of­
fender if they have had prior convictions 
of two or more violent felonies. Imposi­
tion of increased sanctions for this 
category are mandatory and are as follows: 

Offense class Maximum sentence 

Class B 12 to 25 yea~a 
Class C 8 to 15 years 
Class D 5 to 7 years 
Class E At least 4 years 

Firearm enhancements. New York also pro­
vides an enhanced sentence for offenders 
convicted of using a firearm in the com­
mission of a felony. The enhanced terms 
are as follows: 

Offense class 

Class B 
Class C 

Maximum sentence 

6 to 25 years 
4-1/2 to 15 years 

For Class B offenses, the minimum term 
must be between one-third and one-half of 
the maximum. For all other felony 
classes, the minimum must be one-third of 
the maximum. 

Impact of the 1211 and other legislation. 

New York's prison population has been in­
creasing rapidly since 1973 as a direct 
result of the harsher sentencing laws. 

Between January 1, 1973, and October 
16, 1978, the state prisoner popula­
tion increased 60 percent, from 
12,444 to 20,500. To house these 
prisoners the State Department of 
Correctional Services opened fourteen 
new prisons between 1973 and 1978 
(McDonald, 1980). 

Ironically, new prison space was created 
by converting drug abuse treatment centers 
into prisons to house the drug offenders 
now being sentenced to mandatory incarcer-
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ations rather than treatment (MCDonald, 
1980). 

Passage of the 1978 Omnibus Crime Control 
Bill also meant 1II0re persons were sent to 
prison for longer terms. New York's 
prison population continues to skyrocket 
and from 1980 to 1981 increased Gy 17.5 
percent--3,829 inmates (Gardner, 1981). 
It is estimated that New York's prison 
population will reach 40,000 by 1985 
(Gardner, 1982). 

Morgenthau ~~. In December of 
1977, Governor Hugh Carey of New York 
established the New York State Executive 
Advisory Committee on Sentencing. Robert 
M. Morgenthau, District Attorney of New 
York County, was appointed Chairman of the 
Committee. The Morgenthau Committee was 
composed of State officials, members of 
the judiciary and the legislature, and 
other distinguished attorneys. The Com­
mittee was created in order to "evaluate 
the effectiveness,of existing laws rela­
ting to imprisonment, probation, and 
parole in achieving legitimate sentencing 
goals" and to examine alternatives for 
change in New York (Executive Advisory 
Committee of Sentencing, 1979). The Com­
mittee commissioned independent research 
groups for assistance in researching 
matters relating to sentencing and for 
purposes of conducting extensive inter­
views with legal actors state-wide. 

The Morgenthau Committee premised their 
examination of the sentencing process in 
New York state on the belief that senten­
cing disparity existed. The study con­
cluded that disparity was the result of 
too little guidance for judges in the 
exercise of their discretion and was 
related to an overly complex statutory 
scheme for cr)iTh~nal sentences. The final 
reportnf t % 9dfurnittee noted that legis-r L_.J/ 
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lative dissatisfaction with indeterminate 
sentencing had resulted in a confusing 
combination of indeterminate sentencing 
and legislatively designedmcmdatory mini­
mum sanctions in New York's sentencing 
laws. The Mqrgenthau Committee felt 
strongly opposed to the 19'73 Drug Laws and 
recommended their abolition, deeming the 
Drug Laws "incompatible with a system of 
fair and consistent crim'lnalsanctions" 
(Executive Advisory Committee on Senten­
cing). 

In its final report to the Governor, the 
Committee evaluated various sentencing 
models and then presented a comprehensive 
proposa,l to formulate sentencing guide­
lines for New York. In a statement ·of 
principles, the Committee recommended a 
guideline sentence by "the least severe 
sanction necessary to achieve sentencing 
objectives" (emphasis in the original). 
The Committee further stated that "sen­
tences not involving confinement should be 
preferred" unless incarceration was deemed 
necessary to protect the pilblic, to puni'sh 
the offender, or avoid depreciating the" 
seriousness of an offense." The Committee 
implicitly argued for an empiri9al basiS 
in establishing guidelines, asserting 
that: 

Sentencing gUidelines should, as a 
starting point, attempt to replicate 
average sentences actually served 
by offenders for various crimes. The 
reason for this is simple: the 
length of sentences cannot be dras­
tically altered, at a ~~ngle stroke, 
without severely disrupting the crim­
inal" justice system. In particular, 
we strongly oppose the formulation of 
guidelines in such a manner as to 
increase suddenly and substantially 
the average sentence lengths served 
by inmates (Executive Advisory Com­
mittee on Sentencing, 1979). 
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While the Committee did not recommend a 
specific guideline model, they did present 
a hypothetical matrix derived from the 
Denver Demonstration Model. In order to 
promulgat~ effective guidelines, an 
ongoing Sentencing Commission was seen to 
be a key element of the guidelines model. 
As the report noted: 

Unlike the legislature, such a com­
mission would have the time, the 
expertise, and the flexibility to 
establish guidelines on the basis of 
careful and exhaustive study of 
existing sentencing practices ••• and 
periodically alter them on the basis 
of on-going research regarding their 
effectiveness and impact on other 
components of the criminal justice 
system (Executive Advisory Committee 
on Sentencing, 1979). 

As of this writing, however, New York 
state ha,s not made sUbstantive progress 
toward developing and instituting senten­
cing guidelines. In general, it would 
appear that political sentiment isjfor the 
use of sentencing guidelines, although 
alternative methods of attacking the prob­
lem of disparity (such as a sentence 
review court which would automatically 
review criminal sentences) have been 
proposed. A major concern is whether the 
guidelines should be developed by the 
legislature, the judiciary, or the sen­
tencing commission recommended by the 
Morgenthau Cominittee. There is also a 
question as to whether the guidelines 
should be instituted at individual county 
levels or on 'a statewide basis. problems 
inherent in adapting statewide guidelines 
to fit New York's many large urban 
centers, as well as its numerous rural 
areas are foreseen. 95 
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NORTH CAROLINA 

North Carolina's Fair Sentencing Act, 
which went into effect on ~uly 1, 1981, 
represents yet another permutation of what 
has cOme to be known as the determinate 
sentencing movement. As with most other 
d,eterminate sentencing laws, the origins 
OlE North Carolina'.s legislation are to be 
found in the ferment which affected the 
cdminal justice system in the early to 
mid-seventies. Confronted with prison 
ov'lercrowding and unrest as well as public 
andeties over the effectiveness of the 
sY!Jtem, reformers in North Carolina, as 
elslewhere, drew upon the proposals that 
had gained prominence during this period. 
united by a concern with equity, certainty 
of punishment, and visibility of the pro­
cess, these proposals--often condensed as 
the justice model--attacked treatment­
oriented, indeterminate sentencing as both 
ineffective and unjust. 

The influence of this orientation is 
clearly evident in North Carolina's new 
law. Presumptive sentences were estab­
lished for most felonies, parole was 
sharpl.y curtailed, and judges were held 
accountable for their sentences by being 
requirled to explicitly state their reasons 
for an~r deviation from the presumptive 
sentences. Even the name of the act bears 
testimc1ny to the influeqce of advocates of 
the jus;tice model. On the other hand, the 
law con,tains many provisions which run 
counter to the intenti,9ns of most justice 
model ~dvocates. For one thing, judges 
retain ,a significant amount of discretion. 
Under the law, they are not required to 
impose the relevant presumptive sentence 
if theYi can produce findings of aggra\'a­
Hng or, mi tigating nature to justify' 
departu:t:e. Consequently, under the new 
felony ,~lassification system, the r.ange of 
possiblt~ sentences remains wide. In addi-
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tion, the law leaves judicial discretion 
in the area of sentence type (e.g., Sus­
pended sentences, multiple sentence struc­
ture, and youthful offender) unchanged. 
Finally, the law contains a provision 
which exempts plea arrangements as to sen­
tence from the requirements of the pre­
sumptive sentencing procedures (Clarke and 
Rubinsky, 1981). 

Like most other states that have moved in 
the direction of greater determinacy, 
North Carolina has adopted a new senten­
cing policy which, while clearly being 
influenced by justice model proposals, is 
nevertheless a distinctive hybrid of old 
and new ideas and practices. Tobetter 
understand this, we turn now to a brief 
examination of the history of the act. .• 

~istorical Background 

The effort to change North Carolina's sen­
tencing practices spanned a ~even-year 
period. Legislation was initially drafted 
by the General Assembly's Commission on 
Corrections Program, otherwise known as 
the Knox Commission. After several years 
of ,examination of the state's criminal 
justice system, the Commission reached 
three generall conclusions (Nichols, 
1982) : 

1. Prison unrest is directly related 
to disparities in sentences and 
time served. 

2. Certainty in sentencing is more 
effective at deterring crime than 
uncertainty. 

3. The existing system provided an 
excessive amount of discretion to 
judges. 
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In seeking to draft legislation which 
addressed these concerns, the Knox Commis­
sion was apparently influenced by the 
report of the Twentieth Century Fund Task 
Force on Criminal Sentencing (Nichols, 
1982). In accordance with the recommenda­
tions of this report, the Commission 
recommended the adoption of a presumptive 
sentencing system which would narrow judi­
cial discretion and eliminate the author­
ityof the par~le Commission. Under the 
proposal, the presumptive sentences for 
each felony class were to be increased 
incrementally according to the number and 
'type of prior felony convictions on the 
defendant's record. In addition, the Knox 
Commission recommended the establishment 
of lists of specific aggravating and miti­
gatinq ctrcumstances to be considered in 
sentencing. 

The Knox Commission's proposal was intro­
duced in the legislature in 1977, but died 
in both House and Senate committees. 
According to one observer, this was " ••• in 
part because of time pressures caused by 
consideration of other proposed legisla­
tion and in part because of opposition 
from the legal community" (Nichols, 1982). 
According to a major newspaper in the 
state, critics of the original bill and 
subsequent versions "argued that the law 
could lengthen the time it takes to try a 
case, increase the number of appeals 
before the burdened North Carolina Court 
of Appeals and the North Carolina Supreme 
Court, and increase the state prison popu­
lation" (Nichols, 1982). In addition, 
Nichols reported that several judges 
opposed the legislation because of the 
limits placed on their discretion. 

Over the next three years, the original 
bill underwent several revisions, largely 
as'a result of the objections of lawyers 
and judges. In this regard, the progress 
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of determinate sentencing reform in North 
Carolina more or less parallels that of 
similar efforts in other states (Price, 
1982), the primary difference being that 
lawyers and judges in Nog,th Carolina had 
even more influence vis a vis other 
interest groups (mos~otably correotions 
officials) than has been the case in other 
states. In fact, after the original Knox 
commission bill failed, the governor 
enlisted the North Carolina Bar Associa­
tion to redraft the legislation. In addi­
tion to several minor changes, the list of 
specific aggravating and mitigating cir­
cumstances was deleted (Clarke, Kurtz, et 
al., 1982). However, the list was 
restored by the governor's staff as were 
various mandatory minimum sentencin~ pro­
visions which had been enacted in 1977 but 
which both the Knox Commission and the Bar 
Association had opposed. This bill was 
enacted by the General Assembly in 1979 
with the following amendments, 

1. ~ntering a plea of guilty pursuant 
to a formal plea arrangement was 
made a mitigating factor, and, 

2. the presumptive prison term for 
Class H felonies (including 
larceny, breaking and entering, 
etc ••• ) was reduced from 4 to 3 
1/2 years (Clarke, Kurtz, et al., 
1982). 

Even though this legislation was scheduled 
to go in effect on July 1, 1980, there was 
yet another round of revisions and debate 
before the Fair Sentencing Act took on its 
final form. During this period, t.here 
continued to be some opposition from legal 
personnel over such issues as the list of 
aggravating and mitigating circumstances 
and the treatment of negotiated sentences 
under the presumptive system. In addi­
tion, there was concern in the House ~hat 
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the new act would exacerbate the over­
crowding in North Carolina's prisons. 

Before the new law was to go into effect, 
the governor and, the Chief Justice of the 
state's Supreme Court appointed a commit­
tee Which, among other. responsibilities, 
was to review the effect of the new law 
and recommend any needed changes. Several 
of the committee's recommendations were 
passed as amendments to the Fair Senten­
cing Act. Of particular importance here 
are the exemption of plea arrangements as 
to sentence from the requirement that 
judges explain departure from the presump­
tive sentence and several changes in the 
use of aggravating and mitigating circum­
stances. With regard to the latter, the 
list was extended and clarified. However, 
the treatment of the defendant's prior 
record was also changed so that it became 
only one of the sixteen aggravating 
factors, rather than being tied directly 
to the presumptive sentencing schedule 
(Clarke, Kurtz, et al., 1982). 

In addition to these amendments, there 
were two other significant changes result­
ing from this final round of debate. To 
meet the objections of House members who 
believed the law would contribute to 

U prison overcrowding, the governor agreed 
to appoint a special commission to study 
sentencing patterns in the state and, 
furthermore, to reduce the presumptive 
sentences by about twenty-five percent 
(Clarke, Kurtz et al., 1982). With these 
amendments, the Fair sentencing Act went 
into effect on July 1, 1981. 

L 

The !!!!! !!! 

Like other states that have recently 
altered their sentencing practices, North 
Carolina has adopted a new system which 
incorporates a significant measure of 

.. • > 

determinacy whtle retaining important 
areas of discretion. With the notable 
exception of several mandatory minimum 
sentencing provisions, the evolution of 
the Fair Sentencing Act outlined in the 
preceding section may be characterized as 
a gradual dilution of the determinacy con­
tained in the original Knox Commission 
proposal. As mentioned above, pressure 
from the legal community resulted in the 
exemption of negotiated pleas as to sen­
tence from the presumptive sentencing 
requirements and the eventual treatment of 
a defendant's prior record as one of 
several aggravating circumstances rather 
than as an integral part of a graded 
presumptive sentencing schedule. With 
these changes, many Qf the s!m!laritiec 
between the North Carolina legislation and 
the Twentieth Century Fund's model dis­
appeared. On the other hand, it should be 
kept in mind that even the Knox Commis­
sion's proposal had allowed for a substan­
tial amount of discretion by retaining 
large ranges for variation from the pre­
sumptive sentences. In any case, the Fair 
Sentencing Act, as it was finally passed, 
must be seen as a move towards greater 
determinacy rather than as a wholesale 
substitution of one system (and philo.o­
phy) for another. One could characterize 
the new law as an attempt, fi'rst of all, 
to make judicial discretion more aocount­
able and structured and, secondly to 
increase the certainty of actual time 
served through a sharp curtailment of the 
parole function. 

(I, , __ "- - ,::" 

The law establishes ten felony ~laBses))(A 
through J) and sets maximum pen~lties for 
each class. 96 In addition, presumptive 
prison terms are established for eight of 
the ten classes (C-J). Generally, the 
maximum penalties for offenses within each 
ClbSS are the same as they were before the 
law went into effect. For classes A and B 
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(first degree murder, first degree rape) 
sentencing is unchanged under the new law. 
For the other offense classes, judges must 
impose the presl~ptive sentence unless 
they can produce findings of aggravation 
or mitigation which are " ••• proved by a 
preponderance of the evidence." These 
findings, which must be in writing, are to 
be made even if the term is suspended or 
if the defendant is sentenced as a Commit­
ted Youthful Offender--that is, as an 
offender who is under 21 at the time of 
conviction and is consequently eligible 
for parole at any time. No findings are 
required if the presumptive sentence is 
imposed, nor are they required for the 
decisions to suspend prison terms, impose 
consecutive sentences, or to sentence 
defendants as Committed Youthful Offenders 
(CYO' s) • 

The new law stipulates that While judges 
may consider any aggravatingbr mitigating 
factor that is "reasonably rei:ated to the­
purposes of sentencing," they must con­
sider any evidence of the aggravating and 
mitigating factors which are lis.ted in the 
act. with the exception of the ~ggravat­
ing factor of prior record, the l~w does 
not provide standards of proof for)these 
factors. A prior conviction may be proved 
by a stipulation, the original record" or 
a certified copy of the prior record. " .. 
Otherwise, it is up to the judge to de tell;­
mine, for example, that the offense was 
"especii)lly heinous, atrocious, or cruel," 
that th~e victim was very young, or very 
old, or mentally or physically infirm, or 
to provide an example of a mitigating 
factor, that the "defendant's immaturity 
or his limited capacity at the time of 
commission of the offense significantly 
reduced his culpability for the offense." 
Moreover, the dezision as to whether a 
presentence report is needed remains in 
the hands of the judge. 
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In addition to the exclusion of Classes A 
and D, there are several other important 
exceptions to the presumptive sentencing 
scheme. For one thing, the act estab­
lishes a fourteen-year mandatory minimum 
sentence with a seven-year mandatory mini­
mum prison stay for the offense of habit­
ual felon. A habitual felon is defined as 
any :.person who has been convicted of three 
felony offenses in any federal or state 
court. Prior to passage of the new law, 
the offense had carried a penalty of 
twenty years to life. In addition, the 
North Carolina legislature had recently 
enacted several mandatory minimum sen­
tencing provisions which were not altered 
by the Fair Sentencing Act. In 1977, the 
legislature enacted mandatory minimum 
sentences of fourteen years for first and 
second degree burglary, armed robbery, and 
repeat felonies with a deadly weapon. 
Defendants convicted under these provi­
~ions must serve a minimum of seven years 
in prison, excluding gain time. The pro­
visions override the presumptive sentences 
for the respective classes in which the 
offenses are placed by the act. (First 
degree burglary is in Class C, second 
degree burglary and armed robbery are in 
Class 0, and the repeater offense is not 
assigned to a class.) 

The legislature also established several 
drug trafficking offenses in 1979 and 1980 
which, while being assigned to offense 

", classes, carry mandatory minimum sentences 
and minimum periods of incarceration which 
override the presumptive sentences. 

Finally, as was mentioned in the preceding 
section, the act exempts any plea arrange­
ment as to sentence from the requirement 
t~at a judge produce findings of aggrava­
tion or mitigation to justify departures 
from the presumptive sentence. This 
exception is particularly important given 
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North Carolina's statuto~y approval of the 
participation of trial judges in plea 
bargaining discussions (Lefstein, 1981). 
In fact, the incorporation of this excep­
tion in the new law is urtdoubtedly attrib­
utable in large part to the unusual degree 
of judicial involvement in the bargaining 
process. 97 

This situation has not been changed by the 
Fair Sentencing Act. In fact, the exemp­
tion of plea arrangements as to sentence 
raises several new issues which are not 
addressed by the act~ As Clarke and 
Rubinsky have observed: 

The question posed by the 'plea 
arrangement as to sentence' language 
of the Fair Sentencing Act i~/ whether 
the exception to the judicial find­
ings requirements applies only to 
plea arrangements in which the 
prosecutor agrees to recommend a 
particular sentence--such as 'five 
years', for example--or whether it 
also includes plea arrangments 
involving 'less particular' recommen­
dations such as 'not more than five 
years' and perhaps arrangements in 
which the prosecutor simply agrees 
not to oppose a particul&r sentence. 

There have also been several changes 
relating ta prisoner release practices 
whi-ohwilJ. affect the sentenceS of felons 
regardless of whether they have been sen­
tenced under the presumptive sentencing 
scheme. As was mentioned at the outset, 
parole has been virtually abolished for 
the great majority of cases. For 
offenders convicted of Class A and B 
felonies, parole eligibility remains the 
same as under the former law: judges may 
impose both minimum and maximum terms 
which, subtracting for good time and gain 
time, establish broad ranges witbin which 

offenders may be paroled. As before, 
offenders receiving a sentence of life 
imprisonment--also an option for Class C 
offenses--are eligible for parole after 
twenty years. For these cases, the period 
of supervision may be up to five years. 
In addition, offenders sentenced as Com­
mitted Youthful Offenders are still eligi­
ble for parole at any time. 

For the remainder of cases, parole is now 
limited to a ninety~day adjustment period 
called a re-entry parole. Each prisoner 
sentenced to more than 18 months must be 
released within ninety days of the end of 
his or her term, taking into account good 
time and gain time credit. If a parolee 
violates the terms of the re-entrv parole. 
he or she is returned to prison to serve' 
ninety days, less good time and gain time. 
After this time, the prisoner must be 
unconditionally discharged. For offenders 
receiving sentences of less than eighteen 
months there is no re-entry parole. The 
act also changes the procedures for calcu­
lation of good time. Formerly, the Secre­
tary of Corrections had broad discretion 
in the determination of good time and gain 
time. The system that had evolved before 
the new law was one where good time was 
awarded at the rate of 8.94 days per 30.4 
days for avoiding misconduct and an addi­
tional gain time of up to 30 days per 
month for various kinds of work. Under 
the Fair Sentencing Act, good time is 
granted at the rate of one day for each 
day served, with forfeitures only for 
serious misconduct. Moreover, a charge of 
misconduct requires notice and a hearing. 
Gain time calculations remain the same as 
they were before. Good time may not be 
awarded to persons serving terms of life 
imprisonment. In addition, mandatory 
terms of incarceration are not to be 
reduced by good time--although they may be 
reduced by gain time. 
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Finally, it should be noted that the act 
expands appellate r~view of sentences to 
include cases where the imposed sentence 
is greater than the presumptive term, 
unless the sentence was the result of a 
negotiated plea. 

Impact 

Sentencing reform in North Carolina is 
unique in that it has been purposely 
accompanied by extensive analysis of sen­
tencing patterns in the state both before 
and after passage of the Fair sentencing 
Act. The research has been conducted by 
the Institute of Government of the Univer­
sity of North Carolina under a grant from 
the National Institute of Justice. At the 
time of this writing, only preliminary 
results of the second phase (i.e., the 
post-Fair Sentencing Act phase) were 
available. The analysis of sentencing 
prior to implementation of reform had been 
completed and published by the InstHute 
of Government. (S~e Clarke, Kurtz, et 
al., 1982). The reader is referred to 
this study for a'detailed examination of 
sentencing p'atterns before the new law 
went into effect. ,In this section, the 
methods and results of the study are 
briefly sketched before moving on to the 
preliminary re£lUlts relating to the effect 
of the new law. 

The North Carolina study group employed 
three sets of data in the first phase of 
analysis. The first set consisted of 
official court judgments imposed on felons 
in North Carolina from April 1 through 
September 30, 1980. In addition, state­
wide Department of Corrections data was 
colle,cted from all felons sentenced in 
1979. Finally, a twelve-county sample of 
378 defendants charged during a three­
month period in 1979 was used to collect 
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more in-depth information on case process­
ing, dispositions, and sentences. 

Multiple regression analysis was used for 
both the Department of Corrections dat,a 
and the twelve-county sample. For the 
statewide DOC sample, analysis revealed 
that the severity of the instant offense 
was the most influential variable affect­
ing both minimum and maximum terms, con­
trolling for all other variables. The 
number of instant charges along with the 
defendant's prior record ~iso had a sig­
nificant effect on sentence lengths, but 
to a much lesser extent. In addition, 
slightly shorter sentences were associated 
with younger offenders (under 21), 
females, those with more formal education, 
and somewhat surprisingly, unmarried 
offenders. 98 On the other hand, blacks 
were likely to receive longer sentences. 
Blacks were found to receive 6 percent 
longer minimum terms and 27 percent longer 
maximums. The amount of time served in 
pretrial detention \'1as also found to be 
»ositively associated with the length of 
sentence. AlcohoUcs and drug abusers 
were more likely to receive longer minimum 
terms while unemployed offenders received 
somewhat shorter minimum terms. 

with respect to the twelve-county sample, 
analysis indicated that the principal 
charge was a significant predictor of the 
length of maximum terms and time served 
for Class 1 and 2 defendants. For Class 1 
defendants, the principal charge was also 
associated with the probability of receiv­
ing a prison sentence. Both the number of 
instant charges and the defendant's prior 
record were associated wj,th the severity 
of .the sentence, while tn~former variable 

. was" also associated wittf the likelihood of 
dismissal. '1.'he authors, :found that Class 2 
defendants over 20 yeait~ of age were some­
what more likely to:'have charges dismissed 
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and that the severity of sentences was 
generally associated with older 
defendants. Moreover, race was once again 
significantly related to sentencing. 
Although race was not associated with the 
probability of dismissal, black defendants 
had a "greater likelihood of receiving an 
active sentence, a longer expected active 
maximum prison term, and a longer time to 
serve before earliest possible release 
from prison" (Clarke, Kurtz et al., 1982). 
Further analysis showed that the disad­
vantage of black defendants was apparently 
due to the fact that blacks were more 
likely to ha,ve assigned counsel and spent 
a longer average time in pretrial deten­
tion. The effects of race disappeared 
when these variables were added to the 

,) 

statistical models. :/ 
II 

Post Fair sentencin~ Act. preliminary 
results of the continuing research by the 
Institute of Government study group indi­
cate that the Fair Sentencing Act (FSA) 
" ••• has not had certain detrimental 
effects that some critics feared it would 
have, and also that it appears to be 
accomplishing one of its intended 
purposes: reducing variation in prison 
sentences" (Clarke, 1982). 

At the time of this writing, Clarke and 
his associates had bee'n able to compare 
the sentences of 1,187 post-FSA defendants 
with those of 1,297 pre-FSA defendants. 
Both groups were taken from the twelve 
counties discussed above. Analysis has 
yielded 11'~:he following results: 

, 'il 
1. The percentage of felony defend­

ants completing jury trials 
declined from 5.7 percent before 
FSA to 3.2 percent afterwards. 

2. The percentage of felony defen­
dants pleading guilty was 

? 

unchanged. There was an increase 
in formal bargains, but the per­
centage sentence bargains (exempt 
from the presumptive sentencing 
system) actually decreased, going 'i 

from 62 percent of formal bargains ' 
to 45 percent. 

3. The average time from arrest to 
trial court disposition decreased, 
going from a median of 58 to 48 
days (Clarke, 1982). 

The preliminary indications are that the 
new law is having the desired effect on 
sentencing variation. While there does 
not appear to have been "any major change 
in overall felony sentencing severity," 
Clarke reports that "sentences under the 
new law tended to cluster around the 
presumptive term" (Clarke, 1982). On the 
other hand, it was found that the use of 
both the Commi tted Youthful Offender sen·· 
tences and consecutive prison terms for 
multiple charge cases had increased some­
what under the FSA. Finally, Clar.ke 
(1982) reports that a Department of Cor­
rections analysis of prison population 
trends indicates that while the prison 
population will continue to rise through­
out the eighties, the projected increase 
will be less (approximately 800 inmates 
less) as a result of the Fair sentencing 
Act. 

In conclusion, it appears that North 
Carolina may be one of the few sta~es 
among those that have attempted systematic 
sentencing reform that has achieved what 
it sought to do in changing its sentencing 
structure--namely, to reduce unjustified 
sentencing variation without severely con­
straining judicial discretion or otherwise 
overburdening the criminal justice system. 
Of course, the success of the reform is 

~partly as a result of the relatively 
'\':\ 
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limited objectives of the law that ulti­
mately emerged, particularly in comparison 
with the original proposal of the Knox 
Commission. In any event,' it remains to 
be seen whether the preliminary research 
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findings outlined here will be confirme~ 
by more rigorous analysis. In this 
regard, however, North Carolina i~ fort~~ 
nate to have the capacity for evaluation 
of its' new system. 
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NORTH DAKOTA 

~eterminate sentencing 

sentencing in North Dakota is basically 
indeterminate. The criminal code which 
was revised in 1975 was patterned after 
the federal model. There are four classes 
of felony offellses as follows: Class AA-~ 
life imprisonment with a 30-year minimum 
sentencing required before parole eligi­
bility", Class A--a maximum of 20 years 
and/or a $20,000 fine, Class B--a maximum 

, of 10 years and/or a $10,000 fine, and 
Class'! C"'-a maximum of five years and/or a 
$5,000 fine. The cQ,urt retains the dis­
cretion to aetltence an offender to any 
alternative to incarceration. If an 
offender is to be incarcerated, the judge 
sentences to a maximum term. Unless spe­
cifically authorized, the court does' not 
set a minimum term. The court .. must pro­
vide a written explanation of the senten­
cing decision that becomes part of the 
record. 

The parole board has complete discretion 
in " deciding when to release an offender 
from prison. ,An inmate becomes eligible 
for parole inunediately after he is incar­
cerated. However, a written application 
for psrole must be made by the offender. 
Parole release decisions are based in.J?art 
on the offender'S history, the seriousness 
of the offense, and the offender's insti­
tutional behavior. Once an inmate is 
released on parole, he or she remains 
under the supervision of the board until 
the expiration of the incarcerative term. 
If defendants viOlate parole, they may be 
imprisoned for the remainder of their term 
following dUe process procedures. Good 
time provisions are allowed in North 
Dakota according to the length of the 
incarcerated term, ranging from six days 
per month for up to a three-year term,/to 
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10 days per month for 'sentences of 10 
years 'or more. Additional time is allowed 
at the rate ,of two days per month for 
meritorious conduct. 

(j 

Other provision! 

As mentioned above, Clas:s AA felonies-­
life sentences--carry a mandatory minimum 
of thirty years before an inmate may be 
considered for parole release. The use or 
threat of use of a firearm during the com­
mission of a(C'Clase, A or Class D felony 
c&rries a four-year minimum sentence. ~he 
use or threat of use of a firearm for a 
Class Cfelony may carry a two-year mini­
mum term. Offenders may also be classi­
fied as dangerous offenders if they have 
two prior felony convictions of Class B 
level or above, or one Class B conviction 
and two prior felony convictions lower 
than Class 8. If the current conviction 
is for a Class A offense, the offender may 
receive an extended term of life imprison­
ment: ' for a Class B felony--20 years, for 
a Class C felony--an extended term may be 
10 years. If a defendant is adjudged to .', 
be dangerous and mentally abnormal, a pro­
fessionaJ criminal; or threatened bodily 
harm or used a weapon, an extended term 
may be imposed. 

J) 

Moveme~owards guidelines 

The Notth Dakota Supreme Court is cur­
rently collecting data on sentencing in 
order to eventually create sentencing 
guidelines. The North Dakota Parole Board 
is also in the process of adopting parole 
guidelines after 18 months of research. 
In addition, the parole board is studying 
sentencing practices in North Dakota to 
provide data for the purpose of addreRsing 
the issue of overcrowding in the state 
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prisons. The Norf;h Dakota state Legisla­
ture also received money during the 1979-

J 1981 fiscal year to study existing correc­
tional institutions in North Dakota, and; 
as a result, massive construction projects 
have begun at the state prisons. The 
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legislative study also recommended that 
the parole board add more personnel. 
Reports on the guidelines research are not 
yet available because the Work is in prog-, 
r.ess. 
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sentencing reform 

In 1974, the Ohio Legislature. completely 
revised the criminal code and devised a 
system of,uniform penalties for all 
offenses. The stated goa1sof this legis­
lative change were to provide protection 
to the public and to promote the rehabili­
tation of the offend~r. All offenses were 
divided into degrees of seriousness and 
each degree had a specific penalty. range 
assigned. The offense classes were ranked 
in terms of seriousness of physical harm 
or potential for physical harm as well as 
seriousness of property harm. A numb~r of 
general and specific criteria were out­
lined in the statutes for determinirlg s,en­
tences which included: 1) the nature and 
circumstances of the offense, 2) the 
history, character, and condition of the 
offender, 3) the offender's need for cor­
rect,ional and rehabili tati ve,· treatment, 
and 4) the resources and ability of the 
offender to pay fines. Judges were 
required to conside~ the statutory factors v 
in imposing a sentence, not doing so con­
stituted sufficient grounds to have a case 
appealed and to have 'the sentence recon-
sidered. o 

Four choices were fixed statutorily for a 
minimum term as weil as for a maximum 
ter~, as illustrated beiow. ' 

Fe~ony Sentencin~ In 6hl0 

Offen.e 
£!!!.! 

First Degree 
Second Degree 
Third Degree 
Fourth Degree 

MinilllUIII 
.ru! 

.. , 5, 6, 7 yrs, 
2,3, .. , 5 yra 
1, 1~5, 2, 3 yr. 

'.5" 1, 1.5, ~ yr. 

MaxillUII 

~ !!£!! 
o 25 yr • 

15 yn 
10 yrs 

5 ~rs 

Judges retained the option to impos~Jfines 
and to sentence probationary terms. Pro­
bation in Ohio, however, remained a modi­
fication to an incarcet'at!vepenalty~ -first 
imposed and then suspended. There are 
several forms of probationary sentences, 
including split sentences and shock pro­
bation sentences. probationary terms are 
not allowed by law for certain offenses 
such as rape and murder. 

Judges also retained the discretion to 
sentence an offender to a reformatory or· a 
penite~tiary.99 Reformatory inmates are 
eligible ,for parole earlier than peniten­
tiary inmates. Reformatories are intended 
for persons between the ;ges of 16 and 3Q 
who have been sentenced on a first felony 
conviction, and fot:_conv:Lg~g,,-~,;~cms '.~~" 
tween the ages of 16 and 21, as-weit as 
for convicted Persons between the ages of 
21 and 30 at the:dlscretion of the judge. 
The penitentiary is reserved for persons 
regardless of age convicted of a secpnd 
felony conviction, persons convicted of 
aggravated murder. and persons over 30-­
regardless of their prior record. = ,~~~" .-"'-"-' 

Habitual ,offender provision. The 1974 
Revised Code al~Q repealed the habitUal 
offender'laws and replaced the~ with spe­
cial provisions designed to recognize the 
repeat offe~der as a eharacteristi~ that, 
c(Jried weight in the sentence'decision, 
rather than treating ~epea~er status as a 
separli'te offense. Repeat and dangerous' 
offend~r'9 u~re therefore defined in the 
law. 4 repeat of~~ndt!~_is,c:~assiiied as 
"a person who~has a 'hfstory of persistent 
criminalactlvity, and whose character and 
condition reveal a substantial risk that 
he will commit another offense" (Swisher, 
1978). Specific prior r.pord criteria are 
also included to aid 'in the classification 
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of a repeat offender. A ~angerous 
offender is a "person who has committed an 
offense, whose history, character, and 
conditianreveal-a subgtantial risk that 
he will be a danger to others, and whose 
conduct has been characterized by a 
pattern of repetitive, compulsive, or 
aggressive behavior, with needless 
indifference to the consequence" (Swisher, 
1978). The classification of repeat or 
dangerous offenders is crucial in deter­
mining their sentence. Repeat or danger­
ous offenders are not eligible for any 
kind of probationary term, may be sen­
tenced to the higher minimQ~ terms, and 
are liable to an incarcerative term for a 
misdemeanor offense. 

Other provisions. Mandatory prison sen­
tenc~a are-required for certain drug and 
sex offenses. Parole is available after a 
pe~~Qn h~~ 3erved a minimum term, minus 
good-time allowances. 900d-time reduc­
tions are calculated bai:s~d on the minimu.tn 
term, from 5 days to 10 d~ys per month are 
allowed_ aC_CQ.r.di,nglYe, 

Sentencing guidelirles 

Sentencing guidelines were developed in 
1977 by the Ohio State Bar Foundation in 
order ,to structure judicial discretion, to 
lessen sentencing disparity, and to help 
judges structure sentences under the new 
code. According to a Bar Foundation pub­
lication, the Denver Guidelines were used 
as a model, but were modified on the basis 
of "empirical research to reflect actual 
sentencing practices in Ohio."lOO Data, 
collected a~ th~ OhiQ Judicial Conference 
in 1977 where 60 percent of Ohio's general 
jurisdiction judges tested the guidelines 
and worksheets by sentencing hypothetical 
cases, were used to refine the guide­
lines. 

214 Ohio 

In the Ohio sentencing guidelines, 
offender and offense characteristics are 
used to locate sentencing cells on a two­
dimensional grid. The factors used to 
determine offense and offender ratings are 
those which have been shown to have had 

f/i:.he most significance in determining past 
/j r~ 

:: sentences in Ohio. The offender rating 
includes information on prior record, 
prior jail time, parole and/or probation 
revocations, and drug or alcohol use. The 
offense rating includes the seriousness of 
the offense, the number of charges, and 
the harm or threatened harm to the victim. 
Each cellon the guideline matrix gives a 
recommended minimum sentence as well as 
information on the possibility and length 
of probation (see ~able 20). written 
reasons for departure from the guidelines 
are also to be given~, 

Even though onio"s---gUideIines are similar 
to those guidelines developed in other 
st,atel:J in that persons are sentenced on a 
grid-base(rori 'offense -ana offender charac­
teristics, they are quite different in a 
number of ~ays. The IN/OUT decision is 
specified for many cells, but specified in 
that more irlfbrmation is provided for 
deciding probationary terms. A sentence 
of incarceration is indicated only in that 
the minimum term recommendation is speci­
fied. NO actual sentence range is given 
and time to be served is still ~omewhere 
between the minimum term and maximum term, 
and is determined by ~~e parole board. 
Recommendations as to concurrent and con­
secutive sentences are also included in 
some cells of the Ohio guidelines. 

Impact ~ guidelines. ~ problems-may- -- -
develop in the use of the guidelines and 
in the way scoring will be done., 'Pre­
Sentence Investigations are not required 
in Ohio except for cases where probation-
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TARLE 20 

OHIO SgNTENCING GUIDBLINES 
Circle the box on the chart where the offense and offender ratings determ1i'led on the previous page intersect. This 
indicates a normal sentencing package. If the indicated sentence appears too severe or too lenient for the particular case, 
do not hesitate to vary from the indicated sentence in that event, howevel:, list the reasons for the variance in the space 
provided at the bottom of the p~ge. 

7 .' 

Offender Rati,ng 
0-2 3-5 6-8 9-11 12 or more 

LOtfest or 2nd lOtfest 2nd lowest or 2nd 2nd highest or 'highest Highest min. term Highest min. term 
6+ min. term highest min. term min. term Make at least part Make most or all of 

o ::r 
, 'b" 

o ., ., 
<11 
p 
tel 
<11'" 

=:t 
III 
~ .... p 

()q 
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-- -;; 

5 

4 

3 

0-2 

No probation 
LOtfest min. term 

No probation 
Limited probe * 
possible with un-
usual mitigation 

" 

LOtfest min. term 

Limited* or no probe 
Regular probe possi-
ble with unusual 
mi tigati,on 

\. 

LOtfest min. term 

Regular probation 
'Limited probation* if' 
special need ., 

'- .;:... '-~ ,-'- ,- -, ' 

Limited min. term 

Regular probation 
Limited probation* 
if special need . 

No probation 
LoWest or 2nd lowest 
min. term 

No 'probation 

LoWest or 2nd l~est 
min. term 
No P~~~tion . 
Limite,) probe * possi-
ble with unusual 
mi tigation** 

LoWest or 2nd lowest 
min. term 
Limited* or no pro-

, bation Reg. probe 
possible with un-
usual mitigation~* _._- -, 

LoWest or 2nd lowest 
min. term 
Regular probation 
Limited probation* 
if special need.* 

, 

of multiple sent. multiple sent. 
c/s cIs 

No probation No probation No, probation 
2nd lowest or ~!nd 2nd highest or high- Highest min. term 
highest min. term est min. term Make at least part , 

Ii 
,- of multiple sent. 

\~ 
cIs 

No probation No probation No probation 

2nd lowes t or :tnd 2n4 highest or high- Higher:1t min. term 
highest min. t~!rm est min. term 
No probation No probation No probation 

2nd lOtfest or :2nd 2nd highest or high- Highest min. term 
highest min. tj~rm est:. min. term 
No probation No probation No probation 
Limi ted probat;~on* 
possible with ll1n-
usual mitigati~~n.* ~...-

--

II 
2nd lowest or :~nd 2nd highest or~high. Highest min. term 
high. rllin. terj~ min. terlll 
Lim. * or no pr/pb. No probation No probation 
Regular probe :POSB- Lillited prob." 

, ible with unu~~al possible with un-
lIitigation*· /i' usual .itigation** 

*Limited probation includes 1) shock probation, 2) split sentences, 3) "~~robation requiring intensified supervision or sOllIe 

repeat offenders and thus L~~igible for probation of any kinCl. 
. ) 'J ~ .fo~ of extended tre=t8ent or ,counseling. 

j .U1 •• *Offendel's with ratings 1n this range may be 

." ~ , 
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ary sentences are given. The Ohio state 
, Bar Foundation Report (Sentencing _ in. c , 

= ~Oh:Lu)Bi.iggesi::sthat 'some"'pri()r record 
" Tiif'Ormation could be collected by the 

court by simply asking the offender about 
prior offenses. Some systematic change in 
obtaining complete and accutate prior 
record information-seems in order, if 
these variables are important to obtaining 
an offender score on the guidelines and 
are to be used in sentencing. 

Ohio's sentencing guidelines are volun­
~. tary, but highly recommended by the Ohio 

State Bar Foundation. It is hoped that 

\' 

,( 
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these'guidelines will be a useful tool for 
_ iudges ,_and=w,ill ddt-hem, in mak~X19 better­
--informed sentencing decisions. One effect 

"observed by the Ohio Bar Foundation on 
the use of the guidelines" has been the 
reduced use of extremes in sentenc­
ing.10l Although there seems to be no 
firm data ~n guideline usage, the Bar 
Foundation'reports that judges have 
responded favorably to the guidelines, and 
it is hoped that as usage increases, the 
guidelines will be a valuable tool in 
determining sentences. To our knowledge, 
there has been no independent evaluatior(~. ! 
of the Ohio guidelines on their effect oil~ i 

the prison population'., ~~ ; , 
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OKLAHOMA 

_ IndE!t:erminat~.sentencing 

The indeterminate sentencing system has 
remained basically unchanged for many 

'lI'·ears in Oklahoma. Felony statutes pro­
vide minimum and maximum allowable terms 
for each offense leaving to the court the 
discretion as to the sentence length. 
Judges may either give a sentence as a 
range (e.g., 3 to 5 years) or a specific 
amount of time (e.g., 5 years). Judges 
may also impose a non-incarcerative sen­
tence. For incarcerative terms, actual 
time served may be altered by decisions of 
the parole board and for good-time allow­
ances. 

Though the basic indeterminate sentencing 
form has remained unaltered by legislative 
decisions in Oklahoma, within the past few 
years, legislation affecting other aspects 
of the sentencing process haS occurred. 
S'entencing guidelines are currently under 
consideration in Oklahoma, but, to date, 
notl1ing official has resulted,,-- ~--=~ 

Parole guidelines. Beginning in 1979, 
Oklahoma's Parole Board developed deci­
sion-making guidelines similar to the 
Federal Model, based on an assessment of 
risk and the severity of the offense. The 
parole guidelines establish a presumptive 
parole date for most inmates with some 
flexibility for aggravating or mitigating 
factors. Inmates will not be considered 
for parole release until they reach the 
presumptive parole date or have served 
one-third of their sentence, whichever 
comes first. Other specifications of the 
Oklahoma parole policy include: (1) 
inmates serving sentences greater' than 45 
years will have their eligibility calcu­
latedas if their sentence was 45 years-.... 
that-is, they are eligible for ~parole 

',\ 

+ 

consideration after serving 15 years; (2) 
any person serving an indet.erminate sen­
tence wtll have the ol1e-t;hlJ;Q eligibilitv 
date calculated on the minimum sentence;­
(3) persons serving sentences for Murder I 
and rape will not receive a presumptive 
parole release date, but will be eligible 
for parole consideration after serving 
one-third of their sentence; and (4) the 
presumptive parole date shall reflect any 
mandatory minimum sentence. 

Oklahoma'S parole system has received some 
criticism, as pointed out in a report com­
pleted in 1982 by the Oklahoma Board of 
Corrections. The report suggested various 
methods that could be adopted to stream­
line the parole release process, such as 
eliminating the delay of several months 
that occurs after the parole release deci­
sion has been made and actual release. 
Oklahoma is also one of the few states 
that requires the Governor's approval for 
every inmate released on parole. This 
also may take a few months for processing 
and is regarded as a more or less useless 
delay'since- the-Governor geneiarfy . . .. -. 
approves almost all of the releases. l02 
In addition, the report suggested that 
after it has been determined that maximum 
capacity in the state's correctional 
institutions has been reached, the parole 
board should be empowered to consider for 
parole all non-violent offenders within 
six months of their scheduled release 
dates. This provision was enacted in 1980 
by the passage of House Bill 1064 at 
approximately the same time that the Board 
of Corrections report was being 40ne. 

Babi tual offender's. Oklahoma, following 
the, national trena to increase sanctions 
for r,epeat offendt~rs ,passed~ legislation 
in 1978 to increase terms for haM tual"' 
offenders. 'J\ccording'to senate 13ill 276~ 
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persons convicted of the second or subse-
1\ que~t felony offense shall receive the 

following sanctions: 

1. If the current convicted offense 
is punishable by a term of 5 years 

II 
or less, the defendant is punish-
able by a term of not more than 10 
years, 

2. If the current convicted offense 
is for petty larceny or any 
attempted offense, the defendant 
is punishable by a term of not 
more than 5 years, 

3. If the current convicted offense 
is punishable by a term of more 
than 5 years, the defendant is 
punishable by a term of not less 
than 10 years, and 

4. If the defendant is twice con­
victed of a felony and commits a 
th:i.rd (within 10 years of com­
pletion of the la~toffense) that 
pe~so~-i~unishable by a term of 
imprisonment of 20 years, plus the 
longest term allowable for the 
current offense. 

These provisions still allow a great deal 
of discretion in the term imposed, but 
since no study has been doneto'look at 
how judges actually sentence habitual 
offenders, it is difficult:\to determine if 
these defendants do indeed I,receive longer 
sentences. 

senate Bill 505, effective October 1, 
1980, modified the,provisiqns for paroling 
habitual offenders. under;~his law, the 
parole board may n~t recom:r,aend parole 
.until one-third of a sentep~~e has been' 
served or 10 years(whiche!~.!r is less) for 
any person convicted of threle or more 
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felonies (separate convictions), or has 
two or more previou~ incarcerations. 
Since all other inmates must also serve 
one ... third of their sentence before parole 
consideration, this provision for habitual 
offenders does not seem to add much to 
their incarcerative term. Legislation was 
introduced in 1981 to deny parole release 
to persons classified as habitual 
offenders, but the bill failed to pass the 
House. 

Good', time. AS specified in House 'Bill 
19l8"'Of'the 1976 Legislative sesssion, 
inmates are allowed one day credit for 
each day that they are involved in work, 
school, or vocational training. Good time 
is subtracted from the maximum when an 
indeterminate sentence range has been 
imposed. Good time is not available for 
inmates serving life sentences. l03 

Mandatory minimums. AS(learly as 1976, 
Oklahoma passed legislation providing 
increased sanctions for offenders who 
co:r.mit offenses while armed.

o 

House Bill 
1633 of 1976 provides mandatory minimum 
sentences for offenses (or attempts) com­
mitted with a deadly weapon. For a first 
offense involving a deadly weapon, the 
defendant is subject to a sentence of not 
less than 2 years nor more than 10 years~1 
for a second or subsequent weapon offen~e, 
the defendant is subject to a. term of 
imprisonment of not less ~han 10 years nor 
more than 30 years. Senate Bill 376, 
passed just last year, provides for a life 
sentence or at least a mandatory minimum 
term of 10 years for any person sentenced 
on a third armed-robbery conviction. 

Impact assessment 

In 1980, over $15 million dollars\l7as 
appropriated to the Oklahoma Depar'tment of 
Corrections for new construction and 
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renovation of correctional faciHttes. 
Because of piecemeal legislative efforts, 
it. . .is. -often difficult~ to &333SS -;;:hat 
impact specific legislative acts have had 
on the correctional population. Oklahoma 
has passed, as have other states, laws 
increasing time for certain offenders and 
offenses while at the same time passing 
legislation decreasing amounts of time 
served and providing alternatives to 
incarceration for other felons. For 
example, in the past few years, the mini­
mum penalty has been raised for certain 
violent offenses, such as assault and 
battery, child abuse, and rape. Other 
legislation, such as S'B 477, allows for 
the extended use of weekend and night-time 
county jail incarcerations for non-violent 
offenders. Oklahoma has also developed an 
extensive Community Treatment-Work Release 
Program withi.n the last 10 years. 

Board of corrections study. Legislation 
passed in 1981 authorized the Oklahoma 
Bgard gf CgrI~~UQnS in ~QrdunQt:j<Qn with 
the Department of Corrections to: (1) 
make projections on the inmate population 
over the next 5 years, (2) examine options 
to ease anticipated overcrowding; and (3) 
formulate recommendations to the Legisla­
ture about taking steps to combat over­
crowding. 

From 1980 to 1981, Oklahoma's prison popu­
latiGr;:;:Lhcreased 9.4 pe.rcent (Corrections 
Magazine, 1981). Although this is not 
nearly as high an increase as experienced 
in many other states, it is high for a low 
population state, and Oklahoma'S legisla­
tors and correctional personnel are under­
standably concerned. Additionally, 
Oklahoma's incarceration rate is one of 
the highest in the country at 95 per 
100,000 persons (Department of Correc­
tions, 1982). Further, Oklahoma is 

f 

currently under a Federal Court order to 
insure adequate cell space. l04 

Despite the fact that $2.5 million dollars 
has been appropriated to build a new mini­
mum security facility, ~oe Board's study 
concluded that this might not be enough to 
meet future needs, based on the state's 
rate of growth, Oklahoma'S commitment 
rates, and the average time served. one 
suggestion made by the Board was that 
there will be a growing need to create 
flexibility in the state's correctional 
system without relying on a massive build-

'ing campaign. 

Included in the Board of Corrections 
report was a paper (Mike Parsons, et al., 
1981) recommending that alternatives to 
incarceration be made applicable to Okla­
homa's correctional system. This paper 
suggested that there are ways to reduce 
the prison reception rate and to increase 
the release rate. Other suggestions 
included: 

1. Community Corrections Act: based 
on the Minnesota model, this act 
would provide financial incentives 
to counties to retain non-violent 
inmates; 

2. Felony limit modifications: 
raising the monetary loss criteria 
for felonies from $20 to $500; 

3. Mandatory community supervision: 
discharging certain offenders six 
months early, thus providing for a 
supervised re-entry program1 

4. Emergency overcrowing legislation: 
allowing extra earned credits to 
be given after 90 percent of 
prison capacity is reached; 
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5. Streamlining the parole process: 
this includes revoking the 
Governor's note on parole release 
decisiorls, and 

6. Pretrial release programs: allow­
ing for "ertain defendants to be 
released on their own recognizance 
before trial. 

Model legislation was drafted to include 
many of these alternative suggestions. 

Legislation. The impact study .done by 
the Oklahoma Board of Corrections resulted 
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in several legislative recommendations and 
model bills. Reflecting the legislature's 
serious interest in the threat of over­
crowding, and because the reommendations 
also had the backing of the Board of 
Corrections and the Department of Correc­
tions, several of the model bills were 
quickly enacted in the 1982 Legislative 
session. Senate Bill 389 raised the 
felony limit for most property offenses 
from $20 to $500 and SB 388, the Mandatory 
Community Snpervision Legislation, enacted 
the provision that inmates will be 
released to community supervision during 
the last six months of incarceration. 

OREGON 

Indeterminat! sentencing 

Oregon has an indetetminate sentencing 
system based on fiVE! felony classes. The 
five classes are pur.lishable as follows: 

Murder.: Death or life imprisonment 
Treason: Mandatory life imprisonment 
Class AI Maximum tl~rm of 20 years 
ClarJs B: Maximum ttlrm of 10 years 
Cl~ss CI Maximum term of 5 years 

The court may sentem:e anywhere up to the 
maximum set by the l.!gislature and may 
also give a non-inca);cerative sentence. 
The maximum term becc,mes the greatest 
amount of time an offender may be ;ncar­
cerated, but as in many states with 
indeterminate sentencing, the actual 
release date is determined by the Oregon 
Parol.e Board. The court may also set a 
minimum term of up to one-half of the 
maximum, but the parole boari[l still 
re.tains final discretion of IItIhen to 
release the offender. 

Historl of reform 

The above-described indeterminate senten­
cing structure, though still in use today, 
received harsh criticism from many sources 
beginning ar~und 1975. Most of the criti­
cism centered on the parole release deci­
sion. Oregon's indeterminate system was 
based on the idea of rehabilitation, and 
persons were not released from prison 
until they were deemed ready for release 

n by the parole board. This system led to " uncertainty in prison lengths and the 
reSUltant problems and frustration this 
can create, exacerbated by the problems of 
overorowding in the prisons. crt tios also 
maintained"that the unpredictability of 
release made prison planning impossible. 
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In addition, the general feeling of the 
publio was that the criminal justice sys­
tem was too lenient, especially relative 
to prison "release." The judiciary was 
also troubled, alarmed by what they saw as 
the wide discretion of the parole board. 
Thus, widespread and diversified criticism 
of the sentencing system in Oregon focused 
on the parole release decision. 

A number of groups, including the Gover­
nor's Task Force on Corre(,tions, a 
research team from the Oregon ~ 
Review, and the Interim Joint Judiciary 
Committee of the Oregon Legislature 'con­
ducted stud,ies of the Oregon criminal 
justice system. These three groups agreed 
that harsher sentencing and new prisons 
were not the optimal solution to Oregon's 
correctional problems, but rather that 
reform should come through community 
corrections programs and the parole pro­
cess. They made recommendations primarily 
aimed at parole reform: 

Recommendations aimed at the parole 
board included proposed requirements 
that the basis for parole decision­
making be explicit, that the board 
develop guidelines articulating the 
weight given to specific factor,s con' .. 
sidered and that these guidelines be 
made available to the publio and thalc 
th~ uncertainty of terms be 
red'uce~.lOS 

Simultaneously, there were a number of 
internal changes going on in the parole 
board itself. Four out of the five mem­
bers were newly appointed and open to new 
ideas. The bo&rd started to review its 
deoision-making polioies and to develop 
its own guideline model. 

Oregon 221 

L-______ ~ ________ ~·,.=--=·--=···-·=:-=.~>~=~\'~h~-.~ _____________ ~~~ ______ ~ __ ~ ____ ~~ 



Ii 
'; . 
---~ ... 

Q I) 

House ~ill~: parole guidelines 

The 1977 legislature received considerable 
public pressure to pass mandatory senten­
cing and stiffer penalties for felons. 
The legislature, however, decided to adopt 
a guideline model similar to the model the 
parole board had developed for itself. 
Thus, House Bill 2013 legislating parole 
decision-making guidelines was passed in 
1977. 

House Bill 2013 establishes a matrix of 
ranges for terms of imprisonment based on 
offense and offender characteristics. The 
primat'y objective is to punish according 
to the perceived seriousness of the crimi­
nal conduct with primary weights given to 
the present offense and the defendant's 
criminal history. The guidelines also 
include standards for variation from the 
range for aggravating and mitigating cir­
cumstances. 

Withinj)the first ~Lc months of a pristm--~ 
term,>the prisoner has a hearing at which 
time a parole release date is set. 
Release may be delayed from the parole 
release date only if there is serious 
institution misconduct, the inmate suffers 
from a psychological disturbance, or has 
an inadequate parole p1an--in which case 
release may be extended for 90 days. ~The 
judges were also given more discretion 
over time served in that they were allowed 
to set a minimum required term of up to 
one-half of the executed sentence, unless 
four of the five parole board members 
decided to over-ride the decision. An 
advisory commission consisting ot the 
parole board members, five cirouit court 
judges, the governor's legal counsel (an 
ex-offioio member voting to break ties) 
and the Administrator of the Correotions 
Division (who serves in an advisory oapa­
city)--was also created to advise the 
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parole board on ranges for sentence served 
and deviations for aggravating and/or 
mitigating circumstances. 

The parole guidelines in Oregon reflect a 
good working relationship between the 
judiciary and the parole board. Because 
judges sit on the advisory Commission, 
there has been greater jUdicial involve­
ment in the development of the parole 
guidelines and their impact on the imposi­
tion of sentence. Since many judges were 
favorably impressed by the parole guide­
lines, "sentencing standards" for judges 
were also developed. These are voluntary 
standards, and are Qnly intended as 
suggestio~s for t~~ sentencing judge. 
However, any jUdioia1 decision must now be 
carefully articulated to make the 
rationale of the sentencing judge apparent 
to the parole board. At sentencing the 
judge must state the reasons and factors 
for the sentenoe impose~j The parole 
board must rely on those facts and reasons 

.11n order to make their release decision. 
v Proponents of the OJ;'egon system feel that 

this approach recognizes the sensiUvity 
to independence of the judiciary and the 
need for individualized sentences While 
hopefully reducing disparate sentences for 
like offenders. 

Results of ~ guidelines 

"The main result of the adoption of parole 
guidelines in Ol~egon has been .to reduce 
disparity in pri,son terms as well as 
uncertainty in time to be served" (Oregon 
state Board of P,arole, 1980). Parole "'. 
board dec:i,sions ue now out in the open, 
criticism of the board's functioning can 
now be specific c~i1d hopefully construct:~ve 
(Blalock, 1978). Some propon.ents argue) 
that less serioUSI offenders are given 
shorter terms, While tho~e convicted of 
more serious offe!nses are receiving longer 

terms. The average prison terms from 1976 
to 1979 have changed drastically and 
upward--in 1976 the average was 18.7 
months, in 1977 the average was 19.3 
months, in 1978 the average was 19.1 
months, and in the first eight months of 
1979 the average was 31.1 months. How­
ever, the median term for the first eight 
months of 1979 was 20 months. The higher 
average may be reflective of the fact that 
inmates with more serious charges and 
crimes are indeed receiving longer sen­
tences, it may also be reflective of a 
general increase in sanctions for all 
crimes. if The only major criticism of 
Oregon's parole guidelines system that is 
currently apparent comes from inmate 
groups who claim that any hope of release 
for inmates with long prison terms h3ve 
been removed by the bill and resulting 
parole system. There has been little 
change in the parole guideline system in 
Oregon since its inception in 1977. 
Currently, legislation on sentencing 
guidelines is under consideration by the 
House Judiciary Committee. Sweeping 
changes in the existing sentencing struc­
ture are not, however, anticipated.106 

Other Erovisions 

Good time. Oregon has rattler extensive 
good time provisions for inmates except 
those. persons serving life sentences. 
Those inmates with sentences over one year 
are allowed one day for every two served. 
Offenders are also allowed further reduc­
tioils depending on work assignments and 
educational program participation. These 

rates of reduction are based on years of 
imprisonment. 

Mandator~ minimums. The court also 
imposes minimum terms of imprisonment if 
there was the use or threat of use of a 
firearm during the commission of a felony. 
For the first conviction there is a mini­
mum of 5 years. However, the court may 
suspend the sentence or impose a lesser 
term of incarceration if mitigating cir­
cumstances justify the lesser sentence. 

For a second conviction, there is a mini­
mum of 10 years and for a third firearm 
conviction the minimum term of imprison­
ment is 30 years. 

Habitual offenders. Oregon has a rela­
tively limited habitual offender statute. 
The maximum term for a dangerous offender 
is 30 years. This may be imposed only if 
the court, in considering the dangerous­
ness of tlie offender, feels that an 
extended period of incar.ceration iG justi~ 
fied. Further and impol~tant restrictions 
require that the defendant must be Sen­
tenc~d on a Class A felony, have a person­
ality disorder, or have previous felony 
convictions. 

In 1977, 1979, and 1981, the Oregon Legis­
lature provided judges with discretionary 
authodty to impose one-half,of the maxi­
mum sentence for any felony as a mandatory 
minimum. Impact anaiysis statements were 
presented to the committee considering 
each bill. Futther changes in Oregon's 
sentenoing system do not appea~ likely in 
the near future (Chambers, 1982). 
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PENNSYLVANIA 

pennsylvania had one of the earliest 
experiments in single jurisdiction sen­
tencing guidelines, implemented in Phila­
delphia in 1979. Their use continued 
during a time of political debate regard­
ing sentencing, although the adoption of 
mandatory minimum sentencing laws in 1981, 
as well as the subsequent adoption of 
statewide advisory sentencing guidelines 
in 1982 rend~red them obselete. Mandatory 
provisions tiiate to conditions present 
during the occurrence of certain felonies 
(third degree murder, voluntary man­
slaughter, r~pe, invol~ntary deviate 

I ') ,'J 

sexual inter~tiurse, robbery, aggravated 
assault, and kidnapping) or their attempt. 
Gun use during the commission of these I 

offenses or the commission of these 
offenses on or near public transportation 
facilities are punishable by mandatory 
provisions. Recent legislation requiring 
mandatory terms related to victim and 
offender age has also been passed. 

Ju~ges still retain discretion to set the. 
minimum and maximum terms, but the maximum 
must not exceed that prescribed by law and 
the minimum must not exceed one-half of 
the maximum. probation remains a senten­
cing option in cases not covered by the 
mandatory provisions. penalties in Penn­
sylvania are as follows: 

Sentencing reform and its context 

In Philadelphia, interest in sentencing 
guidelines developed asa result of the 
first guidelines effort~ in Denver, 
Chicago, Newark, and Phoenix. In 1976, 
the Philadelphia Court of Common Pleas 
commissioned a study on sentencing in 
Philadelphia in order to draw up guide­
lines. 

One thousand cases sentenced in Philadel­
phia in 1975 were randomly chosen for the 
sample (Kress and Dillio, 1978). Informa­
tion was collected on the instant offense, 
defendants' prior records, and their Ci 

social background using court case and~> 
probation department files. Those vari­
ables that seemed to correlate with the 
sentence and which were consid~red appro­
priate by the judges were used to con­
struct the guidelines. These guidelines 
used two grids, one for crimes against a 
person, and one for crimes not against a 
person. To locate the appropriate sen­
tence on each gdd, judges calculated an 
offense score and an offender score. The 
intersection of these two scores in the 
matrix indicated the appropriate sen­
tence. 

Every offense was assigned a point value 
depending on its severity. For crimes 
against a person, the score was added to 

Murder 1: 
Murder 11: 

Death or l1fe imprisonment 
Life imprisonment 

Murder 111: 
Pelony first degree: 
Pelony second degree: 
Pelony third degree: 
Misdellsanor first degree: 
Misdelleanor second degree: 
Misdemeanor third degreel 

Preceding page blank 

Life imprisonment 
Imprisonllent nq~ greater than 20 years 
Imprisonment not greater than 10 years 
Imprisonment not greater than 7 years 
Illprisonllent not gr~ater than 5 years 
Imprisonllent not greater than 2 years 
Illprisonllent not g~eater than 1 years 
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points given for injury to victim, weapon 
usage, amount of property involved, and 
the number of victims. For crimes not 
against a person, the offense points were 
added to points for injury to victim, 
weapon usage, victim classifi~ation (large 
store or organization, private citizen, 
small store), and amount of property 
involved (Manual for the ~ of Senten­
cing Grids, Crimes Not Against ~ Person, 
1978). These guidelines were implemented 
on the recommendation of the Judges' 
Advisory Committee in 1979. During their 
use, philadelphia judges reportedly sen­
tenced within the guidelines in 70 percent 
to 80 percent of the cases. 

Interest in the work being done in Phila­
delphia and as a result of heated politi­
cal debate, led to the passage of Act 319 
by the Pennsylvania legislature in Novem­
ber, 1978, authorizing the establishment 
of a Sentencing Commission (pennsylvania 
Bulletin, 1981).107 The Commission i 

responsible to the legislature, was given 
broad mandates including charges to con­
struct guidelines 'that would provide a 
range of sentences for crimes of a given 
degree of gravity, increase the severity 
of the sentence for repeat offenders and 
those who used weapons, and provide a list 
of possible aggravating and mitigating 
circumstances which might alter the range 
of sentences. There were no directives to 
the Commission regarding the limiting of 
prison population or costs. The Commis­
sion's staff initiated sentencing research 
using information from the pre-sentence 
investigations, probation files, and Clerk 
of Court files. 108 After examining data 
from other sentencing guidelines projects, 
the Commission chose. approximately 100 
variables which seemed relevant and for 
which information might be available 
(Pennsylvania Commission on Sentencing, 
19QO) • 
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The sample used was a 28 percent random 
sample of all sentences imposed statewide 
in 1977. Half of this sample was held 
back and used as a replacement group for 
cases which could not be located. Osing 
the data collected from this sample, the 
Commission developed three sets of guide­
lines. These guidelines were sent to 352 
pennsylvania judges who were asked to 
evaluate them. The judges were also asked 
to rate the importance and appropriateness 
of various sentencing fact,ors such as 
prior adult felonies, weapon use, etc. 
These responses were then used to con­
struct the first draft of the Commission's 
guidelines. These guidelines used. an 
offense score and an offender score to 
locate the recommended sentence range on a 
chart. The offense score was composed of 
points given for the offense rank of each 
offense, plus one point for possession of 
a weapon, firearm discharge, and serious 
bodily injury. One point was subtracted 
for attempts, solicitations, and conspira­
cies. The offender score was composed of 
one point for one or two previous misde­
meanors, two points for three or more mis­
deme~nors, one to four points for one to 
four or more prior convictions or adjudi­
cations of ,delinquency, and one or two 
points depending on the seriousness of 
prior felonies. 109 

These guidelines listed a series of aggra­
vating ~nd mitigating circumstances which 
cOUld shift the proper sentence range one 
box left or right on the chart. Senten­
cing outside the guidelines could qccur if 
the guidelines were unreasonable because 
of special facts of the case, or if the 
crime involved major drug trafficking, 
organized crime, or breach of public 
trust. The guidelines did not apply to 
probation revocations but did provide dis­
positional lines for both the IN/OUT deci­
sion as well as for the jail/no jail 
decision if incarceration was not the 
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recommended sentence. Any sentence out­
side the guidelines had to be accompanied 
by a written explanation. 

Because of opposition to these guidelines 
both within the Commission and from prac­
titioners, the first guidelines were 
revised. 110 The second draft of guide­
lines generally increased penalities to 
meet criticism of rural and suburban prac­
titioners. When the second draft was 
submitted to the legislature in April of 
1981, however, it met with a hasty rejec­
tion. Guideline proponents were able to 
salvage the guideline concept, if not the 
specific guidelines, and the Commission 
was instructed to submit yet another set 
of guidelines in six months. The third 
draft of guidelines were submitted in 
early 1982 and made effective in July of 
the same year. The final guidelines eli­
minated the list of aggravating and miti­
gating factors and judges were allowed to 
consider social factors in sentencing. 
Also, guideline sentence ranges were 
widened. This final guideline draft was 
implemented after the legislature adopted 
the mandatory minimum sentencing scheme, 
and it is seen as supplementary to the 
mandatory provisions. 

Measures of impact 

In January, 1979, the School of Urban and 
public Affairs of Carnegie-Mellon Univer­
sity issued a report entitled "The Impact 
of New Sentencing Laws on State Prison 
populations in pennsylvania." This study 
was designed to explore the impact of the 
then proposed mandatory minimum legisla­
tion and examined sentencing differences 
among people sentenced for felonies in 
1975. The data included information 
on type and length of sentence, age and 
race of the defendant, and county of dis­
position. Additional data on the 
offender's age, race, use of firearm, 

previous convictions, offense, and commit­
ting court was gathered from a random 
sample of offenders committed to the 
Bureau of Corrections between January, 
1971 and June, 1976. Two additional sets 
of data from the Pennsylvania Association 
of probation, Parole, and Correction were 
used, one with offenders sentenced to 
county jails in 1976 and one with 
offenders sentenced to probation in 1976. 

Examining past sentencing, the study found 
that the probability of receiving a sen"', 
tence of incarceration increased as the 
length o,f the prior record increased, as 
the seriousness of the offense increased, 
and if a firearm was used. It also found 
that sentences of incarceration were pro­
portionally much less frequent in Phila­
delphia and its suburbs than in the rest 
of the state. This discrepancy was dimin­
ished when sentences to county jail were 
included as incarceration, but the differ­
ence in frequency of incarceration between 
Philadelphia and the rest of the state was 
still significant. Differences in sen­
tences for whites and non-whites were 
statistically significant for first 
offenders in drug cases throughout the 
state and for first offenders in robbery 
cases in Allegheny County. 

using the same data to analyze the effects 
of the then proposed mandatory minimum 
legislation (subsequently passed), the 
study concluded that the offenders who 
would be most affected were those 
currently sentenced to probation or county 
jail and those currently given short 
prison terms. Also, a mandatory sentence 
bill was likely to increase the prison) 
population and increase prison costs. The 
study recommended establishing sentencing 
guidelines as an alternative to mandatory 
sentences because guidelines could reduce 
disparity while allowing judicial discre-
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tion. It was additionally recommended 
that guidelines allow regional differences 
to be preserved. lll . 

oespite tnese cautions and recommenda­
tions, pennsylvania adopted the mandatory 
minimum sentencing plan. To ou~~~l­
edge, empirical work on the effect o~ the 
new sentencing structure is not yet avail­
able. The construction of new prisons has 
been approved by the legislature. 
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RHODB ISLAND 

Rhode Island's sentencing ~ystem i~ essen­
tially i~determinate, although there are 
some mandatory provisions "for certain 
offenses (murder, manslaughter). The 
court sets a sentence within the statutory 
penalty, but the actual amount of time' 
served is determined by the parole board. 
Rhode Island has a form of sentencing 
guidelifies, .ca11ed,benchmar k. sentences, 
,whic:h oare uni'que among guid9line plans .. 

sentencing reform" 

In 1979, the Chief Justice of the Rhode 
Ul.and Supreme Court appOinted a senten­
cing Study Committee. The committee!s 
mal'ldate was "to review and analyze senten­
cing practices in Rhode Island state 
courtl:! and,develop appropriate recommenda­
tions for improvement" (Report of i~he Sen­
tencing Study Ccimm~ttee; 1981).' The, 
establishment of this committee came at a 
Ume when the Rhode Island Legislature 
reacted, as did 1egisiatures in other 
.states, to political pressures to do some­
thing about "cr.ime and was considering man­
datory sentencing propos~ls, at 1e~st for 
certain offenses. The committee cOmmis­
sioned It study 'to look at the previous 
year's sentencing data for thr~~ major 
categories of crime--breaking and enter­
ing, assault with a dangerous weapon, and 
robbery~ Because legislation passed in 
'1977 (Jud~cla~ Sentencing Disclosure Act) 
l'equired courts to keep a public register 
of all sentencing. decisions, data were 

,f'" re84ily available. 

Th,e study found that a wide range of sen~ 
. tences had been imposed for ~hese 

offenses. R~~ver, because the sentencing 
register provided only limited information 

Dc (ch~rge and sentence), the Committee con­
cluded that the findinga of the study were 

inconclusive without the consideration of 
other variables (prior record, etc.) that 
were seen to be crucial to the sentencing 
decilJion. The committee did decide, 
because of the study, that the question of 
unjustified sentencing disparity should be 
addressed. 

The Sentencing Committee considered the 
next logical step, widening the study of 
sentencing to gather more information from 
such sources as PSI'S and court records. 
There were problems in this approach, how­
ever, because PSI'S were seldom used in 
Rhode I&land. 112 Further, it was deter­
mined that other sources contained too 
little systematic information to be reli­
able for an empirical study of sentencing 
practices in Rhode Island. The committee 
thus decided that it would be necessary to 
design yet another approach. 

The committee began by reviewing methods 
used elsewhere and decided to do a study 
of sentencing based on hypothetical cases, 
using a model based on ~he experiment con­
ducted by the second u.s. Circuit Court of 
Appeals. 1l3 In the Rhode Island study, 
judges were asked to sentence the same 
hypothetical cases. The cases chosen were 
based on actual offenSeS, and included a 
representative sample of the most common 
types of offenses. Inpll'ton deve'lopment 
of the hypothetical cases also came from 
the prosecufor and the public defender 
serving on the committee. Fourteen hypo­
thetical cases were constructed and dis­
tributed to all judges in the Superior and 
District Courts with almost 100 percent 
participation. The results of the hypo-

'¥' thetical sentencing exercise led the com­
mittee to conclude that there was, in 
fact, the potential for wide disparity~in 
sentencing in, Rhode Island. In over half 
of the cases, the judges did not agree on 
the IN/OUT'c1ecls10n, and 'even when there 
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was agreement on the incarceration deci­
sion, there was a wide range of terms 
given. For example, the same hypothetical 
robbery offenses were given incarceration 
sentences ranging from 5 to 25 years. 
Based on these results, the committee con­
cluded that some form of sentencing guide­
lines would address the problem of 
sentence disparity while allowing for 
judicial discretion. 

sentencing guideline development: bench­
mark sentences. Sentencing guideline 
development in most states has been based 
on past sentencing practices. Rhode 
Island's Sentencing Committee, acknowledg­
ing the drawbacks in their record-keeping 
systems, recognized that it would not be 
feasible to use similar means to develop 
sentencing guidelines in Rhode Island. 
The committee was also wary of the mechan­
ical aspect of guidelines which was, as 
they saw it, the scoring of factors so 
that a sentence results from a sum of 
scores. In light of the finding of poten­
tial disparity of sentencing practices, 
the Committee also felt reluctant to base 
sentencing policy on any form of average 
sentences from the past. Thus, the 
committee chose to develop sentencing 
guidelines for Rhbde Island similar to 
those developed for District Courts by the 
Second U.S. Circuit Court of Appeals. In 
the Second Circuit study, experienced 
judges agreed on appropriate sentenc.es for 
typical cases. 

In order to do this, a subcommittee was 
formed including three judges of the 
Superior Court, a representative from the, 
Attorney General's Office, and the public 
Defender. This subcommittee created a set 
of sentence ranges that they felt would be 
appropriate for 12 different crimes which 
I\~presented over 70 percent of the case­
load. A recommended sentence range was 
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chosen to correspond to the most common 
variations of each crime, such as two to 
two and one-half years for breaking ahd 
entering (night-time, unoccupied dwelling, 
no weapon). See Table 21 for an example 
of the sentence variations for the break­
ing and entering offense. The recommended 
sentences were called benchmarks. Even 
though 95 percent of Rhode Island's crimi­
nal cases are resolved with a plea bar­
gain, the· underlying assumption o,f the 
benchmark sentences were that th(~ defend­
ant has no prior record and has been found 
guilty by a trial. AS the guidelines were 
intended to be used, however, judges may 
use the benchmark sentences in sentencing 
defendants who have pled guilty. A reduc­
tion of 25 percent was allowed for a 
guil ty plea. 

The benchmark sel1tences are basically 
based on offense characteristics alone. 
There are no criminal history variables 
included in the development of the sen­
tences. As these guidelines work, then, 
prior criminal history represents legiti­
mate reasons for departure from the bench­
marks. Other specified substantial and 
compelling reasons (i.e., harm to victim, 
defendant's age, motivation, education, or 
employment) may constitute departure from 
the guidelines. An explanation for 
departures must be written for the 
record. 

The benchmark sentences are specified 
lengths of time to be served and do not 
address the IN/OUT decision. Discretion 
is left to the court to give suspended 
sentences, split sentences, probation sen­
tences, or fines. '['he benchmark sentences 
also leave intact the functions of the 
parole board, and made no changes or 
recommendations regarding good time.114 
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Table 21 

Rhode Island Benchmark Sentences 

Breaking and Entering - Dwelling 

Benchmark 'I 
Breaking and entering-dwelling 

-in the daytime 
-no weapon 
-dwelling unoccupied 

Benchmark '2 
Breaking and entering-dwelling 

-in the daytime 
-possession of a weapon 
-dwelling unoccupied 

Benchmark '3 
Breaking and entering-dwelling 

-in the nighttime 
-no weapon 
-dwelling unoccupied 

Benchmark '4 J 

Breaking and entering-dwellingo 
-in the ~oytime 
-no weapon 
-dwelling is occupied 

Benchmark '5 
Bre~king and entering-dwelling 

-in the nighttime 
-possession of a weapon 
-dwelling i.s occiUpied 

Sentence 

12 to 18 months 

3 to 3 1/2 years 

2 to 2 1/2 years 

5 to 6 years 

7 to 8 years 

Reprinted from the Report of the Sentencing Study Committee, Rhode Island 
Su~reme Court, January, 1981. 
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Implementation. Two meetings were lileld 
with Superior Court Judges topresenb and 
discuss the benchmar k sentences devell')ped 
by the sentencing Subcommittee. The 
judges responded favorably to the conc!ept: 
of benchmark sentencing guidelines, anld 
expressed a desire to have thebenchmal~k 
sentences adQPted by rUle of court rather 
than relying on voluntary usage by judges. 
The jUdges also wanted the Use of the 
benchmark sentences to be monitored. 

Because of the favorable response by thle 
judiciary, the benchmark sentencing gUi'de­
lines were aaopted by the Rhode Island 
Supreme Court and scheduled for use begin­
ning January 1, 1982. The benchmark 
guidelines as they now stand are an admin­
istrative POlicy of the court, and are no 
longer to be Used Solely on a VOluntary 
baSis, although no provisions for sanc­
tions have been developed for those who do 
not sentence within the benchmark guide­
lines. Rhode Island' s·~ new sentencing sys­
tem is currently being monitored by the 
Office of the State Court. The benchmark 
sentences are expected to be revised if 
needed. 

Results of the monitoring being done ~ 
the Office of the State Court may indeed 
lead to benchmark revisions. The Office 
of the State Court recently conducted 
interviews with eight Superior Court 
juqges and seven attorneys (three Assist­
ant Attorneys General and four defense 
attorneys). The results of the interview, 
conducted in an informal, conversational 
manner, included: . 

'. 
1. Both judge~ and attorneys feel 

that many of the benchmark sen­
tences for breaking and entering 
offenses are too high. More 
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defendants are going to jaH.for 
this offense than did previously. 
Approximately 31 perc~nt of 
persons ,sentenced fol.' breaking and 
enter1,ng a bu~iness ate not first 

.off(!nders, and are not: co"ereCl by 
the benchmark sentences~ . 

2. Benchmark sentences may b~ too . 
.high for larceny offenses slnce 21 
out of 24 defendants received sen­
tences below the benChmark. 

3. 'rhere are several offenses that 
Occur freqUently for Which no 
benchmark sentences are'developed 
(i.e. sexual assaults). 

In general, ~he judges and attorneys 
agreed that the benchmark sentences are 
being used and do have a positive impact 
as a guide to sentencing. The Office of 
the State Court will continue to monitor 
the system, and may revise the benchmark 
sentences, but, thus far, no revisions' 
have been made. 

Other provisions 

Rather stiff pen~lties are prescri~d 
fOllOWing the second and subsequent felony 
convictions requiring a prison term. A 
p~rson may receive an additional, consecu­
tive incarcerative term of up to 25 years. 
In these cases, par~le eligibility begins 
after 5 years have Been served. Specific 
requirements are provided for offenses 
committed with a firearm. The first con­
viction carries a sentence of not less 
than 2 years nor greater than 10 years1 
the second conviction, from 5 to 20 yearsJ 
~nd for a third and subsequent conviction, 
10 years to life. 

I 
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SOUTH CAROLINA 

!ndete~minate sente~c~~ 

South Carolina aan best be described as 
currently having an indeterminate senten­
cing system. For a majority of felony 
offenses, circuit court judges have a wide 
range of discret.ion in determining the 
type and length' of sentence. For some 
felonies, there is a statutory minimum and 
a maximwn, but for the majority of 
offenses, only a maximum is statutorily 
defined. The judge, therefore, is free to 
set any sentence up to the maximum tetru, 
including a non-incarcerative sentence. 
Time actually served is determined by the 
State Probation..,., Parole, and Pardon Board 
and defendants '\~re generally elfgible for 
parole after setvlng one-third of their 
s~ntence. Offenders serving life sen­
tences, or sentences over 20 years, must 
serve at least ten years before parole 
eligibility. Good time provisions also 
allow for a reduction in sentence. 

Several far-reaching changes have recently 
occurred or are under consideration to 
alter some of the basi" pro'lisions of sen­
tencing in South Carolina. 

Youthful offender act 
. ' -----

South Carolina also provides for senten~ 
cing persons between the ages of'17 and 
2l--extended to 25 with the offender's 
written consent--under what is called the 
Youthful Offender Act. The judge must 
also rule that the Offender will benefit 
from treatment: provided under theGAct. 
The Act provides for somewhat different 
treatment for young offenders as follows: 
1) it allows the offender to be released 
to the Division of Classification and Com­
munity Services for up to 60 days for 
observation and evalpation prior to sen-

l; 

tencing; 2) it allows the court to sen­
tence the offender to an indefinite term 
of supervision and treatment; and 3) if 
the young offender is incarcerated, it 
requires that the period of incarceration 
shall not exc~ad 10 years. If the court 
decides that an offender would not benefit 
from sentencing under the Youthful 
Offender Act, he or she may be sentenced 
under any applicable provision. AS of 
June 30, 1981, 873 persons were serving an 
incarcerative term (an average of 12 
months)115 under this Act, while 938 
persons were under community supervision 
under the Act. The Youthful Offender 
Parole Review Board--separate from the 
regular parole board--decides when to 
release incarcerated youthful offenders. 
This review board uses guidelines, based on 
the type of offense and the number of 
offenses committed, as well as the insti­
tutional reports to determine release. 

Sentencing enhancements 

!1andatorI sentences. South Carolina 
provides for life sentences in murder 
cases when the death penalty has not been 
imposed. In these cases, parole eligibil­
ity does not occur Until 20 years ha,,'e 
been served. There are also mandatory 
life sentences for kidnapping and for some 
burglary eases--however, defendants in 
these cases would still be eligible for 
parole release at some point in their sen­
tence. 

Armed robberx ~. Special provisions 
for sentencing armed robbers are also pro­
vided under the Armed Robbery Act of 1975. 
This Act provides for a ten-year mandatory 
minimum sentence, but only seven years 
must be served before parole consideration 
is given. A person sentenced for an armed 
robbery under the Youthful Offender Act 
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must receive a three-year mandatory mini­
mum sentence, and must serve at least 
three years before release. 

Firearm enhancements. Persons convicted 
of the u:se of a firearm for a first con­
viction (~re subject to an incarcerative 
term not greater than one year. Second 
convictions require a term of imprisonment 
not greater than two years. A third or 
subsequenit conviction warrants a term of 
not great~!r than five years. These p'lmal­
ties are in addition or consecutive to any 
sanction imposed for the specific 
offense. 

Habitual 01:fender sentencing. The Habit­
ual Offend.~r Act was originally enacted in 
1955, amended in 1976 and in 1982. The 
original Alct provided that upon the third 
convictioni for certain offenses, the 
offender was subject to the maximum 
penalty by law. Upon the fourth convic­
tion, the offender could receive a life 
sentence. Prosecution would be at the 
solicitor's discretion. The House Bill, 
the 1982 revision, required that upon the 
third conviction for certain offenses 
(v~luntary manslaughter, assault and 
battery with intent to kill, first degree 
criminal sexual conduct, burglary, armed 
robbery, and safecracking); a defendant 
should be sentenced to life imprisonment. 
Persons convicted of other felonies would 
receive a sentence of not less than 30 
years upon the third conviction. Prose­
cutors still ~aintain the discretion to 
enforce this law. 

While provisions of this Act seem partic­
ularly harsh, it appears that prosecution 
of offender.s under this Act" have been 
minimal. A survey completed by the Legis­
lative Audit Council looking at the inmate 
population for November and December of·' 
1981 estimated that though some inmates 
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had committed at least two prior offenses 
designated under the Act, no one had been 
prosecuted under the ~ct. state prose­
cutors suggest that is is unusual for an 
offender to have committed the prerequi­
site number and type of crimes defined in 
the Act. In a letter dated September 
1982, William D. Leeke, Commissioner of . 
Corrections, to Mr. George L. Schroede(, 
Director: of the Legislative Audit Council, 
Mr. Leeke points out the dangers of full 
applicat:lon of the Habitual 01:fender Act: 

While it is acknowledged that the 
Habitual Offender Act has not thus 
far be(~n widely used, ••• any proposal 
to expclnd the application of the 
Habitual Offender Act must be cos ted 
out prior to implementation. It 
would be irresponsible state policy 
to accelerate the prison population 
further without making provisions to 
house, care for, and control the 
larger numbers that would 
result. 116 

II 
Provisions reducing time served 

South Carolina has experienced s~vere 
problems with overcrowded conditions in 
its prisons fora number of years. Since 
1976, South Carolina has had the highest 
(or has tied for the highest) incarcera­
tion\ rate in the countrY--253 persons 
incarcerated per 100,000. 117 South Caro­
lina's prisons are also considered the 
most overcrowded In the co~ntry, operating 
at approximately 34 percent over capacity. 
Acknowledging this fact, recent legisla­
tion has been enacted to deal with this 
problem though none of these provisions 
seem to have made a significant dent in 
reducing the incarceration rates. 

Pre-trial intervention act. In July 
1981, legislation went into effect which 

'\ . 
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1 allows for prosecutors to establish a pre­
trial intervention program for first 
offenders. The program is designed to 
keep first offenders convicted of non­
violent crimes out of the courts. The 
prosecutor determines the conditions of 
the intervention program and, in some 
cases, restitution must be paid to the 
victim. In return, the charge(s) against 
the defendant are dro~ped. If violation 
does occur, the defendant faces full 
prosecution. 

Good time credits. Good time procedures 
were amended in 1976 allowing for 20 days 
credit for every month served. Inmates 
with sentences Of less than one yeat may 
earn 15 days per month. II 

i> 

Earned work credits. In May of 1978, the 
Governor 01 South Carolina signed a law 
creating the Earned Work Credi'ts Program. 
The Earned Work Cred!~s Program allows for 
the r~duction of prison sentences for 
inmates assigned to productive duty. The 
work credits are awarded on the basis of 
job performance as well as by the classi­
fication lev'el of each job. During 1981, 
an average !.Of 72 percent of the inmates in 
South Carolina's prisons earned credits in 
the progr,;u~.. The impact of this program 
on the prie;on population has been signif­
icant. In Fiscal Year 1980-1981, 59 per­
cent of the inmates released had their 
time ~educed because of participation in 
the program. This means that there was a 
decrease of over 600 inmates and a savings 
of over four million dollars in state 
operating costs for";hat fiscal year 
alone. 118 . 

south Ca~olina also has an Extended Work 
Release Program authorized by the Legisla­
ture in 1977. This program places inmates 
in communities (living with family sPon-

sors) and opens up bedspace for other 
inmates in the work release program. 

Towards ~entencing changes 

The Division of public Safety Programs' 
studi. Indeterminate sentencing in South 
Caro ina, as in many other states, came 
under some criticism in the late 1970's. 
Critics of South Carolina's system 
addressed the issues of disparity in sen­
tencing and the failure of rehabilitation, 
as well as wide proseoutor,ialdisdret.ion 
in charging practices, sentence recommen­
dations, and plea ne90tiations. Also, the 
lack of an offense classification system 
in th~ state allowed for inconaistencles . 
in sentences for different types of 
offenses. (For example, some burglary 
offenses carried a life sentence, wherea8 
assault with intent to kill only carried a 
maximum sentence of 20 years.)119 

In 1980, the South Carolina state Office 
of Court Administration requested that the 
Di vison of public Safety Progra.ms analyze 
past sentencing data and develop proce­
dures to rectify unjustified sentencing 
variations. The data base came from the' 
Criminal Docket Reports from 1978 to 1979 
and the researchers collected information .. 
on all criminal cases before the General . 
Se~sions Court for those years. This 
information included: the county of 
jurisdiction, docket date, sex, race, and 
date of birth of the defendant, type of 
defense, sentencing judge, initial and 
final charger and disP0Sitions. A second 
data base used was the State Law Enforce­
ment Division's Computerized Criminal 
History which contained the prior record 
information of all offen~ers in South 
Carolina since 1978. 

The analysis of this data was done in two 
stages. The first stage analyzeq, those 
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factors which affected the IN/OUT decision 
and the second stage analyzed the length 
or magnitude of each sentence. The 
offenses examined included assault and 
battery of a high and aggravated nature 
(ABHAR), carrying a pistol unlawfully 
blue light violations, forgery, grand' 
larceny, receiving stolen goods, and 
driving under the influence (second 
third, or fourth offense). ' 

Two variables were found to be strongly 
related to the IN/OUT decision for all of 
the offenses, the type of defense counsel 
and whether or not the imposed sentence 
was to run concurrently to any other sen­
tence. No variables were found to be sig­
nificantly associated across all nine 
offenses for the length of sentence. 
Whether or not the sentence was to run 
concurrent to another sentence was signif­
icant for every offense except ABHAN and 
carrying a pistol unlawfully. Going to 
trial rather than pleading guUty was 
significantly associated with length of 
sentence for ABHAR offenses. Th,e mean I,,' 

sentence for thoSE! who went to trial was 
71 months while toe mean sentence for 
those who pled guilty was 38 montha. When 
the initial and final charge were not the 
same--the charge had been reduced--t.he 
result was a Significantly longer sentence 
for grand larceny and for some of the 
driving under the influence offenses. 
Multiple regression analysis was used to 
identify these variables related to length 
of sentence decision. 

I' 

Three measures were derived regarding 
prior criminal history: number of prior 
arrests resulting in convictions, numbel' 
of prior arrests resulting in imprison­
ment, and total amount of active prison 
time previously sentenced. These three 
measures strongly correlated with the 
IN/OUT decision. 
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Questionnaires asking judges which factors 
they considered most important ,in making 
the IN/OUT decision and length of sentence 
determination were completed by 37 judges. 
Factors were divided into three groups: 
1) criminal history, 2) characteristics of 
the current offense, and 3) demographic 
factors. Criminal history factors 
included the numbet and seriousness of 
previous convictions, length of time 
previously served, length of time since 
last conviction, etc. Off~nse character­
istics included degree of harm to victim, 
weapon use, property damage, etc. Demo­
graphic factors included among other 
things, age, sex, marital status, employ­
ment, and education. Analysis of these 
questionnaires indicated that the two most 
important factors used by judges in the 
IN/OUT and length of sentence decision 
were the use of a weapon and the threat of 
personal injury. However, there was a 
great deal of variation among individual 
jUdges on which factors were most impor­
tant. 

The study concluded that "sentences in 
South Carolina are not consistent nor do 
they follow any statewide rationale" 
(Cathcart, 1981). The study also recom­
mended: 1) the est~blishment of clear 
sentencing goals and priorities to provide 
for a common objective for sentencing, 2) 
a system for placing\~ach offense into a 
limited number of classifications based on 
the seriousness of the offense; and 3) the 
establishment of a structure which pro­
vides for sentences consistent with the 
established sentencing policy, the classi­
fication system, and other sentences for 
simila~; cases. The study suggested that 
sentencing guidelines were the best sen­
tencing alternative to the indeterminate 
system because they were flexible, could 
be created administratively, and could 
therefore, be adj~sted when necessary. 

j 

I 
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Legislative reform 

Senate Act 234. South Carolina has the 
highestrate of incarceration in the 
United states. Senate Act 234, the Parole 
and Community Corrections Act, was si~ned 
into law on June 18, 1981, providing for 
an expansion of community supervision for 
non-violent offenders and made modifica­
tions to parole eligibility requirements. 
The Act addressed the problem of over­
crowding in South Carolina's prison system 
as well as the prohibitive cost of build­
ing new prisons. Sponsors of the legis­
lation sought to stabilize and reduce the 
already over-burdened correctional system. 
This Act was the result of cooperation 
between the Governor's Office, the South 
Carolina Division of Correction, and the 
Legislature. 

SA 234 called for the expansion of the 
probation, Parole and Pardon Board and 
renamed it the Department of Parole and 
Community Corrections and the Board of 
Parole and Community Correotions. Speci­
fic considerations that should impaot on 
the prison population include: 

1) Parole eligibility was ohanged to 
one-fourth rather than one-third of a 
sentence for inmates serving less than 
40 years (previously 30 years). Ten 
years must now be served before parole 
eligibility for lifers and those 
inmates with sentences over 40 years. 
Certain assaUltive offenses, however, 
still carry a one-third time eligibil­
ity requiremont. 

2) Work release programs have been 
expanded to include offenders with 
violent prior records, if they meet the 
other work release requirements. 

3) A supervised furlough pr~ram was 
developed for persons who have not com­
mitted violent or assaultive offenses. 
Defendants have to serve six months of 
incarcer~~ion before being eligible. 

4) provisions were made requiring that 
information about offenders be automa­
tically soreened by computer so that 
those nonviolent offenders with sen­
tences of less than five years are 
automatically placed on work rel,ease or 
furlough programs

i
? previous to. this 

Act, inmates were!] required to apply for 
consideration in.a work release pro­
gram. 

An impact analysis completed by the Divi­
sion of ~esources and Information Manage­
ment Office of the Department of Correc­
tions estimates that, by 1991, the prison 
population will be reduced by 12 percent 
if all the provisions ot.. SA 234 are imple­
mented and thete are no futher changes in 
sentencing patterns. 120 

Legislative audit counc!! report. In 
1981, the Legislative Audit Council was 
requested by the Chairmen of the state 
Reorganization Commission to 1) identify 
the nature, causes, and implications of 
prison overcrowding in south Carolina, and 
2) to develop recommendations for improve­
ment to the sentencin~ system without 
compromising publio sa~ety and creating an 
additional financial burden on the state. 
The Legislative Audit Council (LAC) report 
was also to provide baokground material 
for the state's Reorganization review of 
the 1981 Parole and Community Correotions 
Act. The LAC oonducted extensive inter­
views with criminal justice and related 
agencies, and also cOnducted an inmate 
sur.vey, to obtain a ptr)file of the inm~t:.e 
population. ' i 

1/ 
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Exten~ of overcrowding. One of the main 
accomplishments of the LAC study was to 
conduct a thorough investigation of the 
overcrowded conditions in South Carolina's 
prison system. Prior to 1974, many of 
South Carolina's felony criminals were 
held in county detention centers. Legis­
lation passed in 1974 transferred to state 
jurisdiction all adult offenders sentenced 
to more than three months. The transfer 
of long-term prisoners to state supervi­
sion and facilities was the cause of a 
substantial increase in the state prison 
population, and contributed to significant 
overcrowding that has yet to be remedied. 
Consequently, since 1976, South Carolina 
has had one of the highest incarceration 
levels in the country. At the same time, 
South Carolina's crime rate has been lower 
than the national average for the past ten 
years. 12l 

Because the LAC thought that it was pos­
sible that the criminal justice policy of 
the state and not the crime rate deter­
mined the size of the prison population, 
it decided to conduct a survey of South 
Carolina's inmates to determine character­
istics of those serving time in prison. 
The LAC looked at a representative sample 
of inmates admitted to prison during the 
Fiscal Year 1980-81 and also looked at-'the 
Department of Correction's data. The LAC 
report concluded that South Carolina is 
over-incarcerating a large number of per­
sons convicted of prope~ty offen~es. The 
1980-81 admissions group was compared to 
those already serving time in the prisons 
and was found to be less i,~r iously cr imi­
nal than the total prisonj'poPulation. 
Nearly one-half of the IS80-81 admissions 
were anticipated to serve sentences of one 
year or less, .and one-quarter of the 1960-
81 admissions were committed for lar­
ceny.122 The LAC went on to look at the 
risk of recidivism for those persons com-
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mitted to an insticution in 1980-81 ~nd 
found that the inmates convicted of 
property offenses were comparable to 
offenders who were plac~d on probation. 

The LAC report also made a fiscal impact 
assessment of the costs of incarcerating 
low-risk offenders and found that: 

APproximately $10.4 million could 
have been saved by placing low-risk 
offenders admitted in 1980-81 on 
intensive probation instead of pdsoti 
{LAC Report, p. 45). 

The LAC report concluded by making recom­
mendations for legislative options to 
reduce prison overcrowding. Some of these 
suggestions include: 1) providing alter­
natives to custodial sentencing including 
several probation programs~ 2) adopting 
presumptions for least drsstic measures~ 
3) creating a sentencing guidelines com­
mission to develop guidelines~ 4) restruc­
turing state and local responsibility for 
offenders~ 5) adopting comprehensive com­
munity corrections laws~ 6) revising the 
penal code~ 7) reducing sentence lengths; 
8) adopting presumptive parole on first 
eligibility; 9) revising good time 
credits~ a~0 10) adopting emergency over­
crowding measures. 

.;~ J 

The LAC report was a very thorough report 
assessing the causes of South Carolina's 
overcrowding problems, legislative 
response to these problems, and recommen­
dations as to how to alleviate overcrojJ.td­
ing in the future. The report has been 
taken seriously and several of its sugges­
tions are now under:,. consideration, the 
most sweeping being the move towatds 
creating sentencing guidelines. 

I~ 
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The sentencing guidelines commission 

In January 1982, the Governor of South 
Carolina established the South Carolina 
Sentencing Guidelines Commission under the 
leadership of the State Supreme Court 
Justice. The commission was charged with 
the development of a rational and con­
sistent sentencing structure, the develop­
ment and implementation of sentencing 
guidelines, and the establishment of an 
offense classification system. The Guide­
lines Commission was appointed by the 
Governor and includes members of all three 
branches of government, all significant 
decision-makers in the South Carolina 
Criminal Justice System, as well as addi­
tional judicial representatives. Federal 
funds were received to support the effort 
and the Commission began work in mid-May 
of 1982. 

South Carolina's sentencing guidelines 
will not be developed from data collected 
on past sentencing practices. Insteadv 
the Guidelines C~nmission will develop a 
sentencing structure based on meeting 
several criminal justice system needs. 
The first six months of the Guidelines 
Commissions' work has been devoted to out­
lining the basic objectives and tasks of 

~ ________ --____ ~--------------~-=~~=r==~.=~~:::~:.~~:.-:~:'~-:'~~:'~:~:~a:_=m:F:~:::.:.~:.=.~~---.----.~~----__ ~~~----~------------~------------------~. 

the Commission. Objectives include insur­
ing certainty of sentences, parity in 
sentencing, and accountability in senten­
cing. Tasks .outlined by the Commission 
include the development of a sentencing 
policy, the development of advisory guide­
lines, the development of a classification 
system for all felonies, and the develop­
ment of an appellate review process. The 
commi~~ion has also recommended the 
creation of a legislatively enacted sen­
tencing commission which would be 
empowered to promUlgate sentencing guide­
line ranges within the statutory bounds 
set by the legiSlature. 

Usage of the sentencing guidelines being 
developed by the commission will be volun­
tary. At this point, there has been no 
mechanism developed to project the possi­
ble effect of the guidelines on prison 
capacity and overcrowding. The co~~ission 
has acknowledged, however, that they must 
consider prison capacity when formulating 
the guidelines. The commission plans to 
present the guid.eHnes and reclassifica­
tion recommendations to the General 
Assembly by July 1, 1983. It is antici­
pated that sentencing guidelines wi.l1 be 
implemented in South Carolina sometime in 
1984. 
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SOUTH DAKOTA 

Indeterminate sentencing 

south Dakota's indeterminate criminal code 
was changed from an idividua1ized felony 
offense system to a classification system 
for all felony offenses in 1978. The sen­
tencing scheme reflects the philosophy of 
being somewhat lenient on first time 
offenders and ~equiring harsher sentencing 
for bffenders who repeatedly break the 
law. This philosophy underscores proba­
tion and parole requirements and the 
state's habitual offender law. The 1978 
sentencing code classified felonies into 
one of eight classifications with sanc­
tions as listed below: 

Class A 

Class B 
Class 1 
Class 2 
Class 3 
Class 4 
Class 5 
Class 6 

Life imprisonment* 
or a death sentence 
Life imprisonment* 
Life imprisonment 
25 years maximum 
15 years maximum 
10 years maximum 

5 years maximum 
2 years maximum 

*No lesser sentence may be given for these 
two classes. 

For Class 1 through Class 6 offenses, a 
maximum sentence is provided in the stat­
utes. The court sentences the offender to 
a maximum sentence not to exceed these 
prescribep limi t_s. Class 5 and 6 offend­
ers may be sentenced to a county jail. 
probation and/or a suspended sentence are 
allowed for any offense not punishable by 
life imprisonment or death. An important 
distinction, however, is that only those 
persons who have been convicted of a first 
offense may receive a non-incarcerative 
sentence. If an inmate commits a felony 
offense while incarcerated, he or she may 
be sentenced up to twice the maximum term 
for the new offense. A separate hearing 

Preceding page blank 

may" also be conducted prior to sentencing 
in which mitigating or aggravating circum-
stances may be heard. 

The South Dakota's Board of Pardon and 
parole determines release for incarcerated 
felons. Persons serving life sentences 
are not eligible for parole. parole eli­
gibility is based on prior convictions: 
first offenders become eligible after· 
serving Qne-fourth of their sentences, 
second offenders after serving one-half, 
and third and subsequent felony offenders 
become eligible for parole after serving 
three-fourths of their sentence. Release 
after the eligibility requirement has been 
met is left to the discretion of the 
parole board. 

Good time allocations are based on a grad­
uated scale of reductions as follows: the 
first two years, a defendant may earn two 
months per year, the third year of incar­
ceration--three months per year, from the 
fourth up to the tenth year of incarcera­
tion--four months per yearf and the tenth 
and greater year of incarceration an 
inmate may earn six months good time per 
year. These credits are based on good 
conduct and may only be earned by those 
persons serving less than a life term. 

Weapon enhancements. South Dakota pro­
vides fot: enhancements for offenses com­
mitted (or atte~pted) when a defendant is 
armed. For felonies committed or 
attempted while the defendant is armed 
with a machine gun or a short shotgun for 
a first conviction, the defendant is L~' 
charged with a Class 2 felony. 

For a subsequent conviction under thes~ 
c~9ditions, the offender would be charged 
under a Class 1 felony (which carries a 
life sentence). These sentencing e~hance­
ments must be served consecutively. Any 
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other firearm used in the commission (or 
att.'empt) of a felony requires that the 
defendant be prosecuted as a Class 3 felon 
if it is a first conviction. Por a second 
or'further conviction, the defendant must 
be charged with a Class 1 felony. This 

, adcti tional charge must also 'be served con- \: 
secutively. 

Habitual offender sentencing. South 
Dakota,h!:\s had provisions for sentencing 
enhancements for habitual offenders for 
many years. For one or two prior felony 
convictions, a person may be sentenced to 
the next higher class felony. If a person 
has three or more prior felony convic­
tions, they must be sentenced to life 
imprisonment as a Class I felon. Enhan­
cing a sentence by a habi tu~'l offender 
conviction is under the discretion of the 
prosecuting attorney. Thus, application 
of this provision may be uneven and used 
only for certain offenders. It is also 
left to the discretion of the court 
whether to impose the enhanced punishment. 
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Further restrictions exist in that prior 
felonies will not be counted if 15 years 
or more has lapsed between the current 
offense and the punishment for the past 
conviction. And only one prior conviction 
may be counted for each felony event. As 
mentioned above, South, Dakota also 
restricts probation to first-time 
offenders and prior. record has a bearing 
on minimum parole release requirements. 

Recent legislation. Legislation passed 
in 1982 provides for mandatory minimum 
sentences for many drug offenses. For 
unauthorized possession, distribution, 
manufacturing, and counterfeiting of most 
drugs, there is a 3D-day mandatory minimum 
sentence upon the first conviction. For a 
second conviction t a mandatory minimum of 
one-year incarceration must be imposed. 
This was the only major legislation 
affectin~ sentencing passed in South 
Dakota tin the last few years. We are not 
aware of any impact studies on South 
Dakota'S sentencing practices. 
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TENNESSEE 

The Tennessee Sentencing Reform Act of 
/1 1982, effective July 1, 1982, has made 

several dramatic changes in sentencing in 
Tennessee. Prior to this Act, sentencing 
in Tennessee was indeterminate. In most 
felony cases, a jury would fix an indeter­
minate term. A defendant could waive the 
right to a jury trial and be sentenced by 
a judge, but in most cases defendants 
opted for jury sentencing. Thus, juries 
would decide both the guilt or innocence 
of the offender as well as the sentence 
within the statutory limits. Parole eli­
gibility commenced after a felon served a 
minimum term of one year. Inmates were 
separated into classes~ from I io IV, and 
good time was determined according to the " 
class. 

with the Reform act, Tennessee now has a 
more determinate sentencing structure, 
judicial rather than jury sentencing, no 
good time provisions, broadened probation 
options and alternatives to incarceration, 
as well as other substantial changes to 
sentencing. 

Sentencing reform 

Prior to the Reform Act of 1982, a change 
was made in sentencing by the passage of 
the Class X Felonies Act of 1979. This 
Act reclassified 11 different felonies as 
Class X felonies, requiring that a minimum 
of 40,'percent of sentences for these 
offenses be ~erved before an inmate was 
eligible for parole. The Act also pro­
hibited probationary alternatives for 
these offenses. 

;; 

Changes were also made for the possession 
and use of firearms. The possession of a 
firearm requires a two- to five-year con­
secutive sentence with the principle 

------~ --~--

offense. The use of a firearm requires a 
five-year non-suspendable sentence for the 
first conviction, and a ten-year non-sus­
pendable sentence for the second convic­
tion. 

The Sentencing Reform Act of 1982. The 
Tennessee sentencrng-RefornlAct of 1982 
was initiated by the governor and a bipar­
tisan group of legislators in the fall of 
1981. Prosecutors, defense lawyers, and 
judges particlpated in working on the 
language and concepts of the Act. 

Several major changes in sentencing became 
effective with the passage of the Reform 
Act. 123 The primary focus of the AC,t was 
to replace jury sentencing with judicial 
sentencing. This was regarded as a sen­
tencing reform at a time when other states 
were taking steps to limit judicial dis­
cretion. Further, the Act makes sentences 
determinate rather than indeterminate. 
"There shall be no indeterminate sen­
tences. Sentences for all felonies and 
m~sdemeanors shall be determinate in 
nature, and the defendant shall be respon­
sible for the entire sentence undiminished 
by sent~ncing cre4its of any sort ••• • 
(Section 40~43-211, Senate Bill No. 1494). 
Tennessee's deterft.!nate sentencing scheme 
differs from other staf~~ because parole 
has not been abolished. "Rather, a sed.es 
of percentages have been developed to 
determine when a defendant will become 
eligible for parole. As mentioned above, 
an important and striking difference in 
Tennessee's reform was that good time 
credits were abolished. 

ff 
"Some jury discretion in sentencing has 
been retained by the Act. Juries may 
still impose fines, but the judge has the 
6ruthority to remit any or all of the fines 
at a sentencing hearing. The jury still 
imposes the sentence in cases of first 
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degree murder when the state is seeking 
the death penalty. If the defendant is 
oharged with being a habitual oriminal, 
the jury retains the authority to decide 
whether or not this is allowable. 

A set of guidelines have also been devel­
oped to assist judges in determining a 
sentenoe. These guidelines consist of two 
ranges (Range One and Range Two) differing 
from each other on dimensions of offense 
seriousness and seriousness of prior 
reoord. The following examples illustrate 
the use of the ranges. Burglary carries a 
statutory range of from 5 to 15 years. 
Range One sentenoes are figured as the 
minimum sentenoe plus one-half of the 
difference between the maximum and the 
minimum whioh in this oase, equals 10 
years. The judge would thus sentenoe a 
Range One burglar to a determinate sen­
tenoe anywhere from 5 to 10 years. Range 
TwO offenses are oalculated as the minimum 
sentenoe plus one-half of the difference 
between the maximum and minimum sentence 
whioh, again in 'this case, equals 10 
years. This would be the minimum sen­
tenoe. The upper end of Range Two would 
be the statutory maximum for the offense. 
Thus, for burglary, the Range Two sentence 
would be anywhere from 10 to 15 years. 
The oaloulation of Range One or Range Two 
sentences are a matter of law, the cruoial 
and discretionary question is how to 
,determine which range a defendant shall be 
sentenoed under. 

Another series of olassifioations have 
been !developed to further aid in deter­
mining the sentence for defendants. These 
olassifioations are crucial sinoe they 
determine parole eligibility percentages. 
A series of five classifioations, two for 
Range One and three for Range Two, have 
been developed. Under this system, a 
judge may determine that a Range One 
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offender is a mitigated offender. This 
means that the offense or offender has 
mitigating oharacteristios. A mitigated 
offender is eligible for parole after 
serving 20 peroent of his or her sentence. 
Criteria for a mitigated, offender are spe­
oified in the Act and inolude those /' 
persons with no prior felony convbtions, 
no prior misdemeanor convictions of six 
months or more, or an offense with extreme 
mitigating faotors. A standard offender 
is a defendant who would not be classified 

1\ in any of the otheJ class;lfioations. 
These offenders ar~ given a Range One sen­
tenoe and have a parole eligibility d,ate 
of 30 peroentof the imposed sentenoe. 

Range Two offenses have three possible 
olassifications. The persistent offender 
is someone with at least two prior felony 
oonviotions within the past five years, or 
at least four prior felony conviotions 
within the past 10 years. (The Aot 
further speoifies how these prior oonvic­
tions are oounted.) A persistent of~ender 
is eligible for release after serving 40 
peroent of his or her sentence. A Range 
Two offender may also be an aggravated 
offender. The offender is adjudged aggra­
vated if an espeoially aggravated offense 
has been committed involving 1) injury or 
death to a victim when the offender has 
previously been convicted of a felony with 
injury or death to a viotim, 2) when the 
defendant willfully inflicts serious 
bodily injury on another person, or 3) 
when a defendant is inoarcerated and 
commits a felony with serious bodily 
injury or death to a viotim. Defendants 
are ~lso considered aggravated if they are 
on bail, probation, parole, or work 
release when they commit the offense. 
Defendants oan also be olassified as both 
an aggravated and persistent offender 
which oarries a parole eligibility date of 
50 peroent of the imposed sentenoe. 

L------------~' ... .-;, --....-" _WHO'« 
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A judge determines the IN/OUT decision. 
If the judge deoides on an incarcerative 
sentence, offense ser,iousness and pr ior 
record are considered in order to deter­
iiline the range and classification of the 
offender. For prior oonvictions, details 
of the offense including dates of convic­
tions, dispositions, nature of release 
status and nature of the injury or threat 
of injury to the victim are considered. 
It is the responsibility of the defense to 
file a notice for mitigating factors~ 

The Release Eligibility Date determined 
for each sentence refers to the amount of 
time that offenders must serve in actual 
confinement before they are eligible for 
parole or any partial release programs 
such as work release. Upon reaching the 
RED, the offender has a hearing before the 
parole board. The RED represents the 
earliest possible ~ate an offender may be 
oonsidered for a if(i!lease program. The 
parole board still maintains discretion in 
deoiding when to release a person after 
the minimum sentence has been served. 

The Sentencing Reform Act also broadens 
the eligibility for probationary sentences 
and provides for a number of sentencing 
options whioh include periodic confine­
ment, split confinement, jail, or wor~­
house sanotions. previously, defendants 
were either given probation or were incar-

cerated. There was not much of a middle 
ground for sentence alternatives. (Those 
offenders not eligible for probation 
inolude those sentenced to 10 years or 
more, certain drug offenses, Class X 
felony offenders, and the second or subse­
quent conviction for a burglary.) The pro­
bation term may include a sentence to a 
local or regional workhouse. At the time 
of the Act, no ouch workhouses existed, 
but it is anticipated that certain minimum 
security institutions will be designated 
as such by the Commissioner of Correc­
tions. 

Impact 

Since the Tennessee Sentencing Reform Act 
is so new, it is difficult to foresee all 
of its ramifications. The question of the 
impact of the Act on prison population was 
not directly addressed by its drafters. 
Although the Act appears to balance 
broader provisions for probation and 
alternatives to incarceration for less 
,serious offenders with increased sanctions 
and longer periods of co~finement for more 
serious repeat offenders, the general 
,inorease in sanctions and the elimination 
of good time,may very likely increase 
prison populations. To our knowledge, 
there has been no empirical work done on 
the effect of the 1982 Reform Act. 
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Indeterminate Sentencing 

When Texas' Penal Code was revised in 
1973, it was the first substantive change 
to the cdminal law in 100 years. The 
change repealed thousands of statutes and 
replaced them with new laws and working 
tools to enforce these laws, but did not 
alter the basic sentencing structure or 
the philosophy of sentencing in Texas. In 
addi tion, ve:ry little has changed in 
Texas' criminal law.since the passage of 
the 1973 code. 

The new code divided felonies into four 
categories with minimum and maximum statu­
tory limits given. Capital felonies 
carried the punishment of U~e imprison­
ment or death. The code set the minimum 
and malCimum :tor first degree felonie·s at 5 
to 99 years or life imprisonment. Second 
degree felonies were set at 2 to 20 years, 
and third degree felonies alt 2 to 20 
years. When sentencing a defendant to 
incarceration, the judge imposes a minimum 
maximum term. If a case goes to a jury, 
the defendant may request the jury to sen­
tence in which case the jury would be 
required to ~entence to a specific maximum 
term. Non-incarcerative terms are also an" 
option. The parole board and the governor 

.determine parole eligibility. In some 
cases, judges rj\ay remove a defendant from 
probation eligibility and deny parole, 
thus setting a type of mandatory sentence. 
The new code also provides for minimum 
sentences j~or certain offenses and for 
offenders with certain prior 
records. 124 

Parole. Prior to 1977, an inmate was 
eligible for parole after serving one"'!\ 
third of the maximum sentence, or 20 ~\ars 
(whichever was less) minus good time. 

Preceding page blank 

Changes were made in 1977, how4~ver, to' 
insure a minimum term of incar<::er.ation for 
certain offenses. After 1977, those ~ 
persons convicted of .capi tal murder, " 
aggravated robbery, aggravated rape, 
aggravated"sexual assault, and aggravated 
kidnapping "are not eligible for parole 
until one-third of the maximum ~entence 
has been served'or 20 years (Whichever is 
less) without consideration of good time 
credits. It is also required that, these, 
defendants serve two ~ears before they ar~1 
eligible for parole. l 5 . " 

Good time. Good time in Texas is applied 
~educe the one-third maximum sentence', 
that is to be served before parole eligi­
bility. Inmates are statutorily 
classified into four classes based on 
institutional behavior and obedienceo' ~o 
good time credits are allowed for inmates 
convicted of certain offenses or inmates 
classified into Class III. The other '., 
classes and credits are: Trustee~-30 days 

'::'T:rJr every 30 aerved7 Class 1--20 days for 
every 30 served1 and Class 1I--10 days for 
every 'J)O served. (Inmates are allowed 3C 
days ci;edi t per year for voluntary blood 
donatipns.) 

\1. 

Sentencing enhancements 

Firearm use. Texas' ~tatutes provide 
enhancement for offenses where proof haa 
been shown that a firearm was used in the' 
commission of the offense~ If proof is 
established by the court, the court must 
sentence the defendant to the next higher 
penalty class. That is, if a defendant 
uses a firearm in committing a Clas~ III 
felony (2 to 10 years), he or She must be 
sentenced as if he or she had committed a 
Class II felony (2 to 20 years). However, 
since these classes have overlapp~ng sen~ 
tence ranges, it does not necessarily 
follow that defendants will receive longer 
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sentences. Judges must sentence these 
defendants to incarceration, however. 
probation or suspended sentences are not 
an allowable option. Conversely, juries 
may sentence these defendants to proba~ 
tion. 

Habitual offenders. Texas' statutes pro­
vide for rather harsh punishment for 
repeat offenders. Incarceration is man­
datory for offenders who have a prior 
record. If defendants in second or third 
degree felony cases have one previous 
felony conviction, no matter what that 
prior ~elony conviction may be for, they 
must be sentenced to the next higher class 
felony. Again, since there are overlap­
ping sentence ranges for these two classes 
of felonies, being sentenced to the higher 
class does not necessarily mean that the 
defendant will be punished more harshly, 
although it may. Defendants must be sen­
tenced to at least the minimum in each 
range and this could certainly mean longer 
~entences. If a person commits a first 
d~lree felony and has one prior felony 
conviction, he or she is subject to con­
finement for anywhere from 15 to 99 
years. 

The above sanctions are provided for 
defendants with one prior felony convic­
tion. If the defendant has two prior 
felony convictions, the punishment is life 
imprisonment. This provision has received (. 
extensive criticism, and understandably is 
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pointed to as an explanation of why Texas 
has the highest prison population in the 
united states (Gardner, 1982). 

Furthe(r legislation. In 1977, the Texas 
legislature passed a law allowing for the 
use of shock probation. If a defendant 
does not have a prior record, the judge 
may suspend the incarcerative sentence and 
place the defendant on probation after 60 
days have been served, but prior to the 
expiration of 120 days. Persons convicted 
of criminal homicide, rape, and robbery 
are exempted from this clause. Other 
legislation was passed in 1981 revoking 
probation sentencing for certain drug 
offenses. 

In 1982, the Governor commissioned a Blue 
Ribbon Commission to review the entire 
crimi nEll justice system in Texas and make 
recomm'endation:e to him. This re.port 
should be available some,time in 1983. 

Impact 

Though we are aware of no major studies 
examining the impact of the 1973 senten-I 
cing'code revision, it would be safe to ' 
say that the new code, especially with its 
enhancements for habitual offenders, has 
led to some increase in Texas' prison 
po~ulation. In 1991, Texas, with 31,502 
persons incarcerated, had the highest 
prison population of any state in the 
country (Gardner, 1982).126 
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UTAH 

Utah has had an indeterminate sentenci 
system since 1937 with thre~ degreese 
felony offenses plus a capital offense 
class as follows: 

Capital Felony 

1st Degree Felony 
Second Degree Felony 
Third Degree Felony 

Death or life 
impri sonmen t 
5 years·to life 
1 year to 15 years 
o to 5 years 

The judge has discretion to determine the 
minimum and maximum times of confinement 
within the statutory limits. Non-incar­
cerative alternatives are also available 
to the court. The Utah Parole Board 
determines within months of commitment the 
date of parole or the date when a case 
will come up for paroleconsider~tion. 
There are no good time provisions in 
utah. 

Move toward guidelines 

Legislators in Utah, as in other states, 
were concerned with sentencing disparity 
under the indeterminate sentencing struc­
ture. In 1978, a Legislative Blue Ribbon 
Task Force was formed to examine senten­
oing patterns in Utah. The task force 
considered a change to determinate sen­
tencing, but concluded that determinacy 
was~s yet unproven and warranted further 
monitoring. The task force recommended 
that the Utah Judicial Council and the 
Board of Pardons develop guidelines so 
that judicial decisions could be guided, 
reducing disparity without eliminating 
discretion. 

A committee of representatives from. the 
Board of Pardons, the Judicial Council, . 
and the Division of Corrections was 
formed. The committee hoped to C1velop 
guidelines for use within the indeter-

",\ 
\1 

minate structure based on crime severity 
. and risk of continual criminal behavior. 
Due to time and money constraints . the 
guidelines were not deiveloped empiricallY, 
but rather were constructed by correc-

,tional psychologists (Wentz and Oldroyd 
1980). ' 

The final p~oduct, the Suggested Disposi­
tional Matrix (see Table 22) includes a 
History/Risk Assessment Scale and Degree 
of Felony scale. The History Risk/Assess­
me~t .Scale was meant to predict the chance 
of an offender committing another crime. 
The variables used to calculate this scale 
include: age at conviction, age at first 
arrest, prior juvenile record, prior adult 
arrests, prio~ adult convictions, pending 
charges or those dismissed at plea bar­
gain, correctional supervision history, 
supervision risk--previous escapes or 
absconding, preconfinement work record, 
educat~onalrecord and attainment, and 
substance abuse. Some offenses are also 
considered high recidivism crimes such as 
robbery; forgery, and burglary. 

Each cell on the matrix gives information 
on the IN/OUT decision, and the recom­
mended length of inca~ceration should the 
defendant be incarcerated. These guide­
lines have been conjointly adopted by both 
the courts and the pa~ole board. The 
guidelines are ambitiously comprehensive 
and cover all offenses from capital felo­
nies to misdemeanors and traffic viola­
tions. For felony cases, the guidelines 
suggest the IN/OUT decision for the 
courts, and the length of time to be 
ser~ed for the Board of Pardons. By using 
the guidelines, it was expected that the 
courts could see how long an offender 
would serve and take this into account 
when deciding whether ,-,to incarcerate or 
place on probation. Sentencing outside of 
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Capital 

Life 

25yrs. 

20yrs. 

15yrs. 

15yrs. 

Table 22 

SUGGESTED IlISPOsmON MATRIX 
'". ~~,' (8ued Only on History/Risk Aueument and SerIous.,... of Offense) 

FELONIES 

FIRST DEGREE 
Serious 

96-108 
mos.' 

'INCARC 
84-96 
mos. 

60-72 
mos. 

48-60 
mos. 

. Moderate 

60-72 
mos. 

RATION 
48-60 
mos. 

36·48 
mos. 

SECOND DEGREE lJilRDDEGREE 
Serious Moderate 

36-48 24-36 18-24 
mos. mos. mos. 

24-36 
mos. 

0 
MISDEMEANORS 

Cia .. A Class 8 

8-12 4-6 
mos. mos. 

Time In each square Is recommended amount of time if Incarceration Is judged appropriate. 

Firs~ Degree Felony: 
Serious: Murder /I 
Moderate: All Others 

$econd Degree Felony: 

Serious: Aggravated Assault by Prisoner, Mayhem, Manslaughter, Rape, Forcible Sodomy, Aggravated Arson, Causing Catastrophe, 
Burglary,'Robbery, Controlled Substance (15 years), etc. 

Moderate: Theft, Forgery, Bad Checks, Fraud/Credit Card, Unauthorized Abortion, Escape, Aiding Escape, Perjury, Sabotage, Infernal Machine, 
Gambling Fraud, Confidence Garno, Aggravated exploiting of Prostitution, Controlled Substance (10 years), etc. 
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the guidelines because of aggravating or 
mitigating circumstances is allowed, but 
must be based on factors listed as such 
and must be documented (Anthony and 
Oldroyd,., 1980) • 

Thus, guidelines developed in utah are 
both sentencing and parole guidelines in 
one matrix. The judge uses the guidelines 
to determine the IN/OUT decision. The 
parole board then uses the guidelines .to 
help determine the length of incarceration 
term. 

A study was done by the Utah Division of 
Corrections to see how well the 
History/Risk Assessment scale really pre­
dicted the pos9ibility of further criminal 
acts. A sample of 100 felony probationers 
was used, 50 percent of whom successfully 
completed their probation and 50 percent 
who did not. The study also included 100 
misdemeanant probationers with the same 
number of successes and failures. All 
these offenders completed their probation 
in 1979 and were randomly selected. The 
study found that the History/Risk Assess­
ment Scale was very predictive of 
success/nonsuccess for felony probationers 
(r=.513) but not very predictive for mis­
demeanant probationers (r=.153). All of 
the variables in the History/Risk Assess­
ment correlated positively for felony 
probationers, while four of the variables 
correlated negatively for the misdemeanant 
probationers. The study suggested that 
the scale not be used to prEtdict the risk ., 
of supervising misdemeanor offenders, but 
could be useful as a guideline if individ­
ual cases took into account aggravating 
and mitigating factors. In spite of this 
recommendation, the History/Risk Assess­
ment was left in the matrix for misde­
meanor offenses. 

Further study was done by the Division of 
Corrections looking at the predictive 
validity of the History/Risk Assessment 
Scale. A sample of inmates discharged to 
parole from January 1, 1976, through June, 
1976, was selected. This sample consisted 
of 70 parolees. Five of the 11 variables 
on the assessment scale proved to be Sig-
nificant (at the .05 level) to successful 
completion of parole. However, the study 
concluded that even though the 
History/Risk Assessment Scale was one of 
the better instruments devised for this 
purpose, the assessment scale, because of 
the danger of false predictions, should 
not be used as a decisiQn-maker but rather 
as a useful tool to assist decis~on-makers 
in sentencing (Anthony and Oldroyd, 1980). 
~he History/Risk Assessment Scale, while 
useful in determining the seriousness of 
the offense, accounted for only a small 
amount of variance. The DOC researchers 
concluded that serious consideration 
should still be given to aggravating and 
mitigating factors. Further, they con­
cluded that while the History/Risk Assess­
ment Scale does address risk, it also 
addresses culpability. The study con­
firmed that the scale presupposes that 
those who previously failed supervision or 
those who committed many crimes are more 
responsible for their acts and more 
deserving of punishment. 

In keeping with this study, the guidelines 
used for sentencing in Utah are supposed 
to suggest the appropriate decision. ~hey 
are not mandatory sentences. 'It seems, 
however, that further evaluation of the 
methodology used to develop the 
History/Risk Asse;ssment Scale and its 
impact on larger samples of inmates would 
be appropriate. 
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Ocher provisions 

utah's statutes carry provisions for sen­
~encing persons convicted of a felony 
lnvolving the'use of a firearm. For first 
and second degree felonies, the court 
imposes an additional term of one year or 
may impose a term of up to five years 
consecutively if a firearm is used. For 
third degree felonies, the court may 
impose an additional term up to five. 
years. 

For habitual offenders, Utah's raw allows 
for a term of from five years to life for 
anyone with two prior convictions for 
felony offenses when at least one of these 
prior convictions has been a capital, 

:,'-
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first, or second degree felony offense. 
This is upon conviction of at least a 
second degree felony. The decision as to 
whether to prosecute a defendant as a 
habitual offender rests with the Prose­
cutor's Office. 

Impact assessments 

According to information providUd by the 
Utah Division of Corrections,127 sen­
tencing guidelines in utah have reduced 
the average time served in Utah. However, 
both early release programs and emergency 

. release procedures have been implemented 
to alleviate overcrowding in Utah's 
prisons. Further study of sentencing in 
Utah is current.ly underway. 

(' 

i 
) 

I 
j • 

f 

f 

I 
() 

Wi" 

Indeterminate sentences 

Sentencing in vermont is based on the 
indeterminate mor::hH. The court sets a 
maximum tenn and may also set a minimum 
term within statutory limits. The minimum 
sentence represents the least amount of 
time the defendant must spend in jail 
before release, not counting good time. 
It also establishes when the offender is 
eligible for parole. In cases where no 
minimum sentence has been set,~ the minimum 
term of incarceration is assumed to be six 
months (unless this is more than the maxi­
mum) and this is the time when the 
offender is eligible for parole. The max­
imum sentence is always what the offender 
could serve. However, the maximum is 
usually not served because the sentence. is 
either suspended or the person is paroled. 
If Offenders violate probation or parole 
conditions, they may be required to serve 
the maximum term. 

vermont has mandatory sentences only for a 
few offenses. Death is mandatory for 
treason and for certain instances of first 
degree murder. First degree murder may 
also be punish~~ by a mandatory life 
imprisonment se!\t~~~e. Also, legislation 
was passed in 1981 requiring mandatory 
minimums for certain motor vehicle 
offenses. Other attempts at legislating 
mandatory minimums have failed. 

Sentencing ~eform 

The sentencing Guidelines Project in Ver­
mont began under the auspices of the 
District Court Office of Vermont. The 
project had a steering committee of three 
judges and a project staff. The goals of 
the project were t~ provide judges with 
information on how Similarly situated 

~"-,-------

offenders are sentenced and to promote 
consistency in sentencing. Guidelines 
were to be based on past sentencing prac­
tices. 

Data were drcrJn" .from over two time 
p'eriods. Because of the large number of 
property thefts and forgery/fraud crimes, 
a one-and-one-half-year time span provided 
a large enough sample for analysis 
(January 1979 to June 1980). Data for 
other ~~ss common offenses (robbery, 
assault, sexual offenses, drug offenses, 
and motor vehicle felonies) were collected 
to cover a two-and-one-half-year time span 
(July 1978 to December 1980). Offenses 
were grouped into offense classes to 
assist analysis. Where there were multi­
ple convictions, the most serious con­
victed felony was used. 

Worksheets were developed listing offense 
and Offender characteristics found to be 
significant in the study. The Steering 
Committee decided the weight to be 
assigned to these relevant factors. 
Basically, they were interested in 
" ••• which elements of both the offense and 
the offender's history and personality 
seem to influence the resulting sentence 
most."128 

A two-dimensional grid was developed for, 
each class of offense with the Offense 
Class ranking the seriousness of the 
offense incident and the Offender Class 
being determined by the defendant's prior 
record (See Tables 23 and 24). Eaoh 
cell contains the recommended sentence 
minimum time before release (the least 
amount of time that must be served before 
parole may be granted) not\'4;:ounting good 
time. This recommendation is a short 
range around the median minimum time. The 
sentencing guidel~rie grids also contain 
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Table 23 

ROBBERY AND PROPERTY CRIME SENTENCING FACTOR WORKSHEET 

Offender: ____ " _____________ --'-_ 
Docket Number: _______________ _ 

Convicted Offense: .:1_' ______________ _ 

, 

Offense Class 
(Check all that apply) 

1. Victim(s) seriously injured -
-' 

2. Victim(s) confronted with deadly 
weapon (If yes, specify )-

3. Victim(s) confronted, with 
injury, but not serious -

4. Victim(s) confronted, no Injury --<\ 

5. Arson of a dwelling or occupied building -
6. Property theft, fraud, damage 

exceeding $5,000 -
7. Breaking and entering into dwelling 

() or occupied building at night -
8. Possession of deadly weapon during 

offense (If yes, specify )-

9. Arson of a building which is not 
,. occupied and not a dwelling --

10. Breaking and entering Into any 
building during the day -

11. Breaking and entering Into any 
building which Is not a dwelling 
or occupied building at night -

12. Property theft, fraud, damage 
~tl~c~edlng $500, less than $5,000 -'" 

13. Property value less than $500 -
OFFENSE CLASS 

Class 

A 
1\ 

B 

C 

1/ 0 

E 

Offender Class 
(Check all that apply) Class 

1. Previous incarcerations under 
sentence which total over a year --

2. Previous incarceration under MAJOR 

sentence for over 6 months for RECORD committing a crime against a person -
3. Previous Incarceration under MODERATE sentence for over 30 days, 

except as In 1 and 2 - RECORD 

4. Previous Incarceration under 
sentence for no more than 30 days c -

5. Previous probation supervision - MINOR 

6. CUrrent probation or deferred 
sentence s~pervlslon - RECORD 

7. Current parole supervision --
8. Previous delinquency adjudication 

for felony offense -' .. 
9. Previous adult convictions 

resl:Jlting In fines - NONEOR 

10. Previous delinquency adjudication 
for misdemeanor offense PETTY -

11. No prior adult convictions - RECORD 

12. Previous convictions for offenses 
similar to current conviction 
(consider "real" offense behavior) -

OFFENDER CLASS 

Other factors considered at sentencing (optional): 
<.1~ .................... , ....................................... , ..... . 

••••••••••••••••• , •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• < ••• ~ • 

................................................................................................ \ .......... . 
, " ............................................................................................................ 

Date of Sentencing: 

------------------------ Sentencing Judge: 

-------------------------
Reprinted from ·Procedure for Use of Sentencing Data" January 25, 1982, by the Sentencing Data Steering Committee and ProJect'Staff. 
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C 
CLASS 

D 
CLASS 

~b 

E 
CLASS " 

D 

None or Petty 
Record 

Guideline Minimum: 
9-21 Months 

Median Maximum: 
5 Years 

Guideline Minimum: 
Out-'1 Month 

Median Maximum: 
3 Years 

Guideline Minimum: 
Out 

Median Maximum: 
2 Years 

Guideline Minimum: 
Out 

Median Maximum: 
1 Year 

Guideline Minimum: 
Out 

Median'Maximum: 
Deferred 

, ' 

~x 

Table 24 
Sentenc~rjg G,rld: Robb9ry and Property Crimes 

OHenderClass 

Minor 
Record 

Guideline Minimum: 
12 - 24 Months 

Median Maximum: 
6V;!Years 

GuidE;lline Minimum: 
5-7 Months 

Median Maximum: 
3 Years 

Guideline Minim~lTl: 
1-3Months 

Medi~n Maximum: 
,3Years ' 

Guldelin~~ Minimum: 
Out -2 Months 

Medial'! Maximum: 
flYears 

Guideline Minimum: 
Out·1Month 

, 

Median Maximum: 
2,Years .-

" 

" " 

0 

! 

Moderate 
Record 

Guideline Minimum: 
1 Y2- 3th Years 

Median Maximum: 
10 Years 

Guideline Minimum: 
9-15Months 

Median Maximum: 
4 Years 

Guideline Minimum: 
8-12Months 

Median Maximum: 
3 Years 

',\ 

Guideline Minimum: 
5-9 Months 

Median Maximum: 
3 Years 

Guideline Minimum: 
1-3Months 

Median Maximum: 
3 Years 

"1\ 

Major 
Record 

Guideline Minimum: 
3-5 Years 

Madian Maximum: 
10 Years 

Guideline Minimum: 
9-21 Months 

Median Maximum: 
5 Years 

Guideline Minimum: 
9-15Months 

Median Maximum: 
5 Years 

Guideline Minimum: 
9 -15 Mr:mths 

MedlartMaximum: 
4 Years 

Guideline Minimum: 
6-12Months' 

MediarfMaximum: 
3 Years 

o 

.') 

'. I) 
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information on the IN/OUT decision. Miti­
gating or aggravating factors allow the' 
judge to sentence outside the guidelines, 
but these reasons must be listed on the 
Sentencing Factor Worksheet. Factots that 
are already considered in t~e Offense 
Class should not count as additional 
aggravating or mitigating factors. 

The offender's social characteristics, 
financial condition, and other circum­
stances that may affect the defendant's 
behavior may also be used in determining a 
sentence. Ultimate discretion is still 
left with the judge and the recommended 
guideline sentence is seen more as a 
starting point, the norm based on similar 
cases, and serves as one major factor to 
be considered at sentencing. Parole 
release also has not been touched by the 
guidelines. 

Implementati~:~ and impact 

Guidelines became effective in vermont on 
a voluntary basis for a trial year begin­
ning February 1, 1982. Built into the 
guidelines was the idea that the guide­
lines will be monitored and changed if 
necessary to adjust the sentencing grid 
ranges if significant changes in median 
sentences occur. If changes are neces­
sary, the Sentencing Data project Steering 
Committee will recommend the modifications 
to the Dist,rict Court judges after consul,­
tation with other interested persons in 
the criminal justice system. 

. 
A study was done by the Court Administra-
tor's Office of the Supreme Court of Ver­
mont after six months of guideline 
implementation to Update the existing 
sentencing data, to~eeif the median 
ranges needed to be changed, _,and to see if 
the implementation process needed any 
changes. Data were collected for robbery 
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and property crimes, since these are the 
most freqQently committed ,'. offenses. Three 
time periods were used for comparison and 
analysis: 1) those collected for the 
original guideline development 
phase--January 1979 to July 1981; 2) the 
period after the data were collected and 
before imp1ementation--July 1980 to Novem­
ber 1981, and 3) the six-month period of .: 
sentencing guideline use--February 1982 
to August 1982. 

In compar ing these three time pet:!ods, it 
was found that there was an increase in 
the number of felonies sentenced per month 
and in the number of female offenders, 
that offenders were somewhat older, and 
that offenders had more serious prior 
records. Sentencing, especially when the 
median sentence was examin~d, did not seem 
to change. The proportion of sentences 
that fell within the median ranges also 
di'~ not change mIlch. 'l,',here was, however, 
an '~tncrease from 21 percent to 32 percent 
in ~~~ frequency of jail sentences given 
to those offenders who placed "OUT" on the 
grid (those who received probation dispo­
sitions). In cases where incarceration 
was recommended, a greater percen,tage (28 
percent to 38 per~ent) received sentences 
within the median range. 129 One may be 
cauHous in comparing these three sets of 
data since they cover different spaces of 
time--from one-and-one-ha1f-years to only 
six months. Also, since the guidelines 
were to be voluntary, it is n~t clear 
whether analysis was done on \on1y those 
cases where the judge chose to use the 
guidelines. Further study of guidelines 
usage will be done later in 1983, after 
more use. 

Impact analysis of the effect of Vermont's 
guideUnes on the prison population has 
not been done. In 1975, Vermon~ closed 
its prison. 
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VIRGINIA 

The national focus on sentencing and 
debate over forms of sentencing reform has 
not missed the state of Virginia. As 
early as 1974 the state's Judicial Confer­
ence passed a resolution stating judicial 
opposition to the principles of mandatory 
s(mtencing, including in that opposition 
forms of determinate and pres~ptive sen­
tencing. The conference maintained that 
it ,\'as necessary to r~,tain judicial dis­
creUon and that the claims of great sen­
tencing disparity were exaggerated. And 
the 1975 criminal code reorganization did 
not greatly alter the indeterminate type 
of sentencing which had existed in 
Virginia. It did, however, add mandatory 
sentences for offenses committed with a 
firearm. 

In 1977, the election of an attorney 
general Who was an active proponent for 
presumptive sentencing helped to create 
more debate over sentencing issues. 130 
In January of 1978, amid significant 
personal ana partisan aspects 'to the 
increasingly vehement debate, the Presump­
tive Sentencing Act was introduced. This 
Act would,have provided maximum sentences 
by offense type with two or three separate 
maximum sentences for each offense depend­
ing on variations in offense:.cseverity. 
The Act called.for the abolition of parole 
and elimination of all other programs 
designed to accelerate release dates. It 
also called: for the establishment of a 
six-membera~.lIlin!strat:1 ve sentencing 
council to formulate and promulgate" sen­
tencin~guidelines and. a presumptively 
proper sentence fo~,each specific crime. 

This Act, and another that was essentially 
the same introduced a year later in 
January of 1979, were both swiftly 
defeated in the General Assembly. 

A variety 'of sentencing studies done by 
legislative court committees using 
different methods and types of analyses 
contributed to the debate over sentencing 
reform. 13l Essentially, these studies 
showed differing levels of sentence 
variability with the Department of 
Correction~ study using~the most ambitious 
research design. Needless to say, the 
findings of these studies were used by 
various actors in the political debate 
over sentencing reform. The impact of the 
debate and of the stUdies was probably . 
most apparent in the treatment of habitual' 
offenders ,(discussed in the follOWing 
paragraphs) and in the defeat of the 
proposed presumptive sentencing acts. 

Sentencin~ reform 

In 1975, Virginia adoRted a major reorga­
nization of its crimiNal code with the aim 
of eliminating unduly wide variations 
between minimum and maximum penalties and 
faCilitating rational grading of crimes by 
comparative seriousness. However, the new 
Code resulted in little substantial change 
from prior Virginia law. Its most 
apparent effect was to raise the minit,lum 
punishment for some felonies which pre­
viously carried inordinately disparate 
minimum'and maximum sentences. 132 The'" 
reorganization inVOlved the cla&sification 
of most. criminal offenses into six felony 
classes, each class prescribing minimum 
and maximum sentences as listed in the 
follOWing chart: 
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Class I Life imprisonment or death 

Class II Twent.y years' to life imprisonment 

Class III Five to 20 years' imprisonment 

Class IV Two. to 10 yeaas' imprisonment 
~? 

Class V One to 10 years' imprisonment or 
confinement in jail up to one year 
and a fine up to $1,000 

Class VI One to five years' imprisonment or 
confinement in jail up to one year ' 
and a fine up to $1,000 

In Virginia, the trial judge or, less fre­
quently, the jury,133 sets the maximum 
and minimum terms of imprisonment within 
limits defined by statute. The parole 
board determines the actual date of 
release. 

Firearms. The 1975 legislation made the 
use or display of a firearm in the commis­
sion of a felony a separately punishable 
felony offense with a one-year sentence 
for first offenders and a three-year 
sentence f~r subsequent convictiQns. The' 
sentence~ we~e to be s~rVGd c~naeeutive to 
llny,Qther cantence and could not:. be sus-
pended m: reduced by parole.. In 1982; the 
law was iii'iiended, indreasing the penalties 
to mandatory sentences of two years fot 
first convictions and four years for sub­
sequent convictions. 

HabituaioEfeiidars. In 1979, V'ir9tn~~'s 
rather unusual recidivist statute was 
repealed. Under that law, an additional 
penalty was imposed on multiple offenders 
in a SUpplementary court proceeding, ',A 
finding of one previous conviction 
resulted in a one-year sentence enhance­
ment, two and three previous convictions 
resulted in three- and five-year enhance­
ments, £espectively. These sentence 
increases were served consecutively with 

258 Virginia 

other penalties, and could not be sus­
pendad. Al'so, the offender was not eli­
gible for parole while serving the 
enhancement term. 134 The 1979 legisla­
tion integrates treatment of repeat' 
offenders into Virginia's parole system. 
Prior to 1979, most offenders were eligi­
ble for parole after serving one-fourth of 
the~r sentence or 12 years, whichever was 
smaller. The new law retained this provi­
sion only for first offenders. Now, repeat 
offenders must serve'a longer term before 
parole eligibility, as follows: 

1st time 
offenders 

2nd time 
Offenders 

3rd time 
offenders 

Eligible for parole after 
serving l~~years or 1/4 of 
the term, ~~chever is less 

Eligible for parole after 
serving 13 years or 1/3 of 
the term, whichever is less 

Eligible for parole after 
serving 14 years or 1/2 of 
the term, whichever is less 

4th or sub- Eligible for parole after 
sequent convictions serving lS years or 3/4 of 

the term, whichever is less 

Good time. Since 1942, Virginia has 
allQWedl0 dal~s of g'otKl condUct credit:. for 
every 20 served. The credits could be 
withheld for violation of any written 
prison or jail regulations. 135 In 1975, 
the law was amended to allow one to five 
days' credit per month for vocational and 
edUcational training. Good time oredit 
was further changed~ifi lSGlwhen Virginia 
adopted a new system governing the formu­
lation and 'application of good time 
credit. Under the new law, the entire 
value of credits earned continues to be 
applied against a\pdsoner' s maximunl' term 
of confinement, but now reduces by only 
one-half the sentence which must be served 
before parole eligibility. A four-level 
classification system was established 
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which awards good conduct allowance rang­
ing from 30 days of cr~dit for every 30 
served in Class I to no credit granted in 
Class IV. Consideration for assignment to 
one of the four classes is based on super­
vision required, type and performance of 
assignments completed, and conformance to 
written rules of conduct. l36 

Impact: alternatives to incarce:,~ation 

Like other states, and due to worries 
about overcrowding, Virginia has been 
expanding provisions for release from con­
finement for non-violent offenders. In 
1980, in addition to work release for 
offenders committed to jail, provision was 
made for release from confinement for 
education or rehabilitation program par­
ticipation. The Community Diversion 
Incentive Act passed in 1982 established 
the basis for sentencing alt;.ernatives for 
non~violentoffenders who might require 
less than institutional custody, but more 
than probation supervision (Virginia 
Annotated Code, 1982). The Act's purposes 
as set forth in statute are: 

1. To allow individual localities 
greater flexibility and 
involvement in responding to the 

problem of crime in their 
communi ties ~ 

2. To provide more effective 
protection of society and to 
promote efficiency and economy,' in 
the delivery of correctional ' 
services~ 

3. To provide increased opportunities 
for offenders to make restitution 
to victims of crimes through 
financial reimbursement or 
community service~ 

4. To permit communities to operate 
programs specifically designed to 
meet the rehabilitative needs of 
selected offenders~ and 

5. To provide appropriate post­
sentencing alternatives in 
localities for certain offenders 
with the goal of reducing the 
incidence of repeat offenders. 

Sentencing guidelines used as a guide to 
judges have been discussed as the reform 
of choice, but, to our knowledge, no steps 
have yet been initiated to develop or 
implement advisory guidelines. 
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1fASBING'l'OH 

Since the early 1970's, Washington's most 
vocal proponent of determinate sentencing 
was the Seattle District Attorney. Deter­
minate sentencing, first embraced->"in 
Sea,ttle as a progressive concePt,~met with 
stiff oppoai tion from superior colJrt 
judges and the parole board. Thee)e 
critics of determinate sentenc!ng~voCal~ 
ized fears of prison overcrowding)and an 
indiscriminate increase in sent~nce 

,7 

lengths. Despite the opponepts and the 
often repeated failures to {change statu-' 
tory law governing senten9rlng in washing~ 
ton, the political climate for just 
desserts and increased judicial account­
ability kept the reform movement alive. 
In 1981 Washington adopted a presumptive 
sentencing structure which is scheduled to 
take effect in 1984. 

Historic context 

Development of parole guidelines. Wash­
ington has a modified indeterminate sen­
tencing structure with maximum terms 
regulated by statute. The court fines the 
maximum term within the statutory limits, 
but the minimum term is left to the dis­
cretion of the Board of Prison Terms and 
Parole. As in many other states, this 
system has created much uncertainty and 
received much criticism. The power of the 
parole board especially was viewed by ,the 
public and by criminal justice system 
practitioners as too expansive. 

In 1976, the Washington state Board of 
Prison Terms and Paroles initiated a 
three-year Parole Decisions project to 
develop criteria for the Board's decision­
making. Funding was provided by an LEAA 
grant. They developed two sets of guide­
lines--the first being minimum term guide­
lines based on the severity of the offens~ 

Preceding page blank 

and prior record. The second Bet of 
guidelines, the public Safety Score, was 
developed for granting reduction of mini­
mum terms and was based on risk assess­
ment. Good time credit, which could 
r.educe a sentence by up to one-third, was 
not affected by the parole decision-making 
guidelines. 

To develop the minimum term guidalines the 
project identified 230 factors pertaining 
to offense behavior, prior record, and the 
defendant's post-incarceration living 
situation. The project selected 70 of 
these factors for possible i,nclusion in 
the guidelines and created 835 hypotheti- .' 
cal cases incorporating various combina­
tions of these 70 factors. Acting 
individually, the Board of prison Terms 
and Paroles set minimum terms for each 
case. Through statistical analysis, each 
factor's quantitative contribution was 
determin~d and developed into guidelines. 

The minmum term guidelines were develo~d .•.. ' 
for seven felony offense catGgories. Each 
class carried a base term which became the 
mtnimum sentence. A list of aggr,avating 
factors was developed with a specified 
amount of time to be .added to the minimum 
term for each aggravating condition. Each 
prior felony conviction also carried a 
specific length of prison time to be added 
;to the base minimum term. A range of 12-
1/2 percent around each minimum was 
allowed. If a parole board member chose 
to go outside of this range, 'a written 
reason had to be given. . 

Guidelines for establishing a public 
Safety Score were also developed to allow 
for the reduction of the minimum term. To 
develop these guidelines, predictive 
tables were created which measured the 
likelihood of parole recidivism. A data 
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base of 450 items pertaining to the back­
ground of the offenders released between 
June 1, 1972, and December 31, 1975 was 
collected. The data were statistically 
analyzed and a Public Safety Score was 
developed to assess the probability of 
recidivism. The lower the Public Safety 
Score, the greater potential for a reduc-
tion of the minimum term. 

Th~~!:11limum teJ=m and the public Safety 
Score ~ere computed within six months of 
admission to a correctional institution. 
Thus, an inmat~~ would know, early in his 
imprisonment, ,,,hat amount of time he or 
she would actuc!llly be expected to serve 
behind bars. 13'7 However, the Parole 
Board retained power to reconsider a mini­
mum term at any time during the inmate's 
incarceration and to resentence to a 
longer or shorter term tpan originally 
determined. Terms were ~gusally increased 
for reasons such as serious prison mis-' 
behavior. Good time credit also had to be 
approved by the paroling authority. 
Despite the parole guidelines, then, the 
Board of Prison Terms and Paroles still 
had a great deal of discretion. 

Development of sentencing guidelines. In 
spite of the efforts of the Board of 
Prison Terms and Paroles to direct its own 
discretion, critics of Washington's sen­
tencing process continued to strive for a 
more determinate sentencing scheme. In 
1978, Washington received another grant 
from LEAA to develop sentencing guidelines 
for use in the superior and limited juris­
diction courts. Under this grant, 
individuals from the Albany group were 
contracted to develop the guidelines. The 
resulting guideline grids were similar to 
those developed by the Albany group }~, 
other states--a two-diminsional grid based 
on offense and offender characteristics. 
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controversy quickly surrounded the study 
when the guidelines were first introduced. 
The research consultants did not document 
their findings or, according to some 
observers, complete the work. The head of 
the statistical division of the Admin­
istrator of the Courts, for example, main­
tained he was given only statistical 
analyses with a directive to produce the 
guidelines scoring worksheet. Further, 
the sample used for analysis was small 
enough to warrant concern about the 
study's reliability. In addition, use of 
the guidelines was strictly on a 'voluntary 
basis with no enforcement mechanism to 
curb those judges who repeatedly sentenced 
outside of the ranges or who ignored the 
guidelines altogether. It was thought 
that judicial discretion was not changed 
with these guidelines and that concomi­
tantly sentencing disparity remained a 
significant problem. The guidelines were 
also developed with very little input from 
key figures in the criminal justice sys­
tem •. In addition, these guidelines did 
nothing to alter the wide discretion held 
by the Board of Prison Terms and Paroles. 

1/ 

Sentencing reform 

Since the first guidelines satisfied 
almost no one in the drive for sentencing 
reform, determinate sentencing proponents 
accelerated their work to develop a more 
certain sentencing system in Washington. 
~n 1978, Seattle District Attorney Norm 
Mailing, in conjunction with Senior Deputy 
prosecuting Attorney Robert Lasnick, 
started the push Which culminated in the 
Sentencing Reform Act of 1981.' Despite 
opposition from judges, Lasnick was suc­
cessful in his attempt to pass the bill. 
Part of his success was due to Mailing's 
ability to persuade the state prosecutors' 
association to urge adoption, of some of 
the bill's main components--development of 

prosecutorial standards, abolishment of 
the Board of Prison Terms and Paroles (and 
thus abolishment of parole and parole 
revocations), and the establishment of 
presumptive terms. 

Sentencing Reform Act. The Sentencing 
Reform Act of 1981-atastically changed 
Washington's ind~terminate sentencing 
structure to one of presumption. No 
longer could a body, totally autonomous 
from the judiciary, set an offender's term 
of incarceration. The Sentencing Reform 
Act established a Sentencing Guidelines 
Commission as a state agency to carry out 
the provisions of the bill. The Reform 
Act 139 mandates include: (1) that the 
Commission devise a series of recommended 
sentence ranges for all felony offenses, 
and that the system for determining which 
range of punishment applied to each 
offender be based on "the extent and 
nature of the offender's criminal 
history", (2) that the Commission devise 
recommended prosecuting standards, (3) 
that the guidelines include total confine­
ment, partial cofinement, community 
supervision, community service, or a fine, 
and (4) that the Commission recommend 
standards for concurrent and consecutive 
sentences. 

The Commission was also asked to give con­
sideration to the existing guidelines 
adopted by the Association of Superior 
Court Judges and the Washington Associa­
tion of prosecuting Attorneys, as well as 
the experience gained through the use of 
these guidelines. In addition to specific 
directions, the Commission also had to 
interpret the manaate to "emphasize con­
finement for the violent offender and 
alternatives to total confinement for the 
non-violent offender" (BB 440, 1981). 
The bill also directed judges to review 
the plea agreement, assessing its appro-
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priateness according to the prosecutorial 
standards and consistent with the 
interests of justice. Suspended sen­
tences were also eliminated by the bill. 
The Sentencing Guidelines Commission was 
also to develop an alternative set' of 
guidelines if the implementation of the 
first guidelines would result in exceeding 
prison capacity. Good time provisions 
were not affected by the bill. 

sentencing guidelines. The Commission is 
currently conducting re~earch for recom­
mendations (including new sentencing 
guidelines) to present to the State Legis­
lature by the 1983 session. Data for this 
research were collected using a 25 percent 
sample of all persons convicted of a 
felony in 1981. ,This sample was strati­
fied and weighted by offense severity 
levels. Also, a sample of those returned 
to prison because of parole revocations 
was drawn in order to estimate the propor­
tion of parole violators who may be 
processed once parole is abolished 
(Fallen, 1982). 

Washington will not develop guidelines for 
repeat offenders. Rather, their guide= 
lines presume mitigation for first time 
offenders and enhancement of sentence for 
repeaters. 139 The Washington Commission' 
believed that the sanctions should empha­
size the current offense and chose a modi­
fied just desserts model of punishment 
similar to the one developed for the 
Minnesota Guidelines. "The Commission 
chose to reduce the impact of criminal 
history on the IN/OUT decision and 
increase its effect on the durational 
decision" (Parks, 1982). 'The Commission 
also put the following rest~.icti6na on 
inclusion of juvenile record: (1) they 
must be felony type offenses, (2) the 
defendant was 15 years old or older at the 
time of the offense, and (3) the offender 
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was 23 years or less at the time he/she 
committed the offense. 

Impact 

The Sentencing Guidelines Commission is 
currently in the process of carrying out 
the mandates of the Sentencing Reform Act 
of 1981. Therefore, it is difficult to 
assess the impact that the bill will have 
on sentencing in Washington. Nonetheless, 
it seems obvious that the mandate from the 
legislature to change sentencing practices 
in Washington was an extremely thorough 
directive to change many of the key 
aspects of the sentencing system. Changes 
involve: (1) the development of presump­
tive sentencing guidelines; (2) the elimi­
nation of parole release and the parole 
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board; and (3) the process of plea ratifi­
cations. The presumptive sentencing sys­
tem will not take effect until July of 
1984, and despite sophisticated population 
projections, the impact on prisons may not 
be measurable until 1985. Of importan,::e 
to the ultimate success of the proposed 
changes is the fact that the Sentencing 
Reform Act created the Sentencing Guide­
lines Commission as an independent state 
agency that will not disappear upon com­
pletion of the guidelines. Thus, the 
current sentencing in Washington is a 
comprehensive plan, with sufficient time 
allowed for the mandates of the Sentencing 
Reform Bill to be carried out, and with 
important input and support from key 
figures in the criminal justice system. 
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WEST VIRGINIA 

Indeterminate sentencing 

Little has changed in West Virginia's 
indeterminate sentencing code for the last 
40 years. Each felony offense has a spe­
cific sanction and allowable minimum and 
maximum sentence. Generally, a judge is 
required to give a minimum and maximum 
sentence which is known as the indeter­
minate term. In no instance may a sen-· 
tence be given that is below the minimum 
or above the maximum. The court may, in 
addition to giving the minimum d'r maximum 
term, designate a definite sentence which 
should be taken into consideration by the 
parole board as the recommendation of the 
judge. However, the parole board is not 
bound by thLs_de,finite term. An example 
of West virginl~'s indeterminate senten­
cing code fOl· certain offenses is pre\'\f.ided 
below: 
Second 
Degree 
Murder 

Arson 

Burglary 

No less than 5 years nor more than 
18 years' imprisonment 

No less than 2 years' nor more than 
20 years' imprisonment 

No less than 1 year nor more than 
15 years' imprisonment 

A small number of offenses may specify 
other sanctions than the general minimum 
maximum statutory requirements. For 
example, armed robbery offenders must be 
sentenced to a definite term of not less 
than 10 years up to a life sentence. 
First degree murder mandates a life sen­
tence. If a person is convicted of two or 
more offenses, the sentences must run con­
secutively unless otherwise ordered by the 
court ( West Virgir;lia Code, 1977). 

probationary terms are available for all 
felony offenses if the maximum sentence is 

less than life imprisonment. However, in 
order to receive a probationary sentence, 
the defendant must not have been convicted 
of another felony offense within five 
years of committing the new offense. Pro­
bation terms may not exceed five years 
when given. 

Parole eligibility. Inmates become eli­
gible for parole consideration after serv­
ing the minimum term. In the case where a 
definite term has been applied, one-third 
of the sentence must 'be served before 
parole eligibility. A person sentenced to 
life imprisonment becomes eligible for 
parole release after serving 10 years. 
However, if a defendant's life sentence is 
the third felony conviction, he or she 
must serve 15 years before parole eligi­
bility. In certain cases, such as convic­
tion on a kidnapping offense, a defendant 
may not be paroled. When considering 
parole release, the West virginia Board of 
probation and Parole must take into 
account the inmate's prison industrial 
record, prison conduct record, and mental 
and moral condition. The sentencing judge 
and prosecuting attorney must be notified 
of upcoming parole releases. A paroled 
defendant remains under supervision until 
the maximum sentence has been served (less 
good time), unless otherwise discharged by 
the parole board. A person paroled on a 
life sentence must have at least five 
years of parole supervision. 

Good time allotments are based on the 
length of the sentence as follows: 

Sentence 

1-3 years 
3-5 years 
5-10 yea!:s 
10 years or more 

~ Time Allowed 

6 days per month 
7 days per month 
8 days per month 
10 days per month 

persons serving a life sentence may not 
earn good time. West virginia also has a 
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work release program for moat offenders. 
Anyone serving a sentence of one year. or 
less may leave the prison or jail for 
employment, schooling, and other worth­
while pursuits. (Women are allowed to 
attend to the needs of their family as 
part of t.he work release program.) Persons 
serving a sentence greater than one year 
must petition the court for this privi­
lege. 

Weapon enhancements. Perhaps reminiscent 
of its pioneer days, west virginia has 
long had enhanced provisions for persons 
convicted of a second offense of carrying 
a dangerous weapon without a license. 
Conviction of this offense ts punishable 
by imprisonmen,t from one to five years. 
More recently, legislation has been passed 
enhancing the punishment for anyone who 
commits (or attempts to commit) an offense 
with a firearm. Passed in 1981, this 
legislation denies a probationary sentence 
for these offenders and restricts parol~ 
eligibili ~y,. Defendants are not-eligible 
for parole release prior to serving three 
years or the maximum sentence, whatever is 
less. Persons using or brandishing a 
firearm during an armed robbery offense 
must serve a minimum of five years, or 
one-third of the definite term--whichever 
is greater--before parole consiaeration 
(~ Virginia~, ~ Supplement). 

Habitual offender sentencing. Since as 
early as 1943, West Virginia has had a 
harsh habitual offender law designed to 
deter criminal activity and act as a warn­
ing to first-time offenders. The law 
requires that conviction of a second 
felony--if ,the sentence is for a definite 
term of years (such as armed robbery)-­
increases the sentence by five years. Or, 
if an indeterminate sentence has been 
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given, five years will be added to the 
maximum. Life imprisonment is the 
required sanction for the third felony 
conviction. Two restrictions ar.e placed 
on the habitual offender statute. First, 
the convictions must be for separate 
offenses, and second, punishment for the 
prior felonies must carry a peni tentitlry 
sentence (whether or not it w~s imposed). 

It is up to the prosecutors '~o charge 
habitual offender status, arhCi if it is 
appropriate, they are mandal/!ed to give 
this information to the cou::t't. Failure to 
do so invalidates any addi ~.ional punish­
ment that may be given to an offender. 
Further, if a person has already been con­
victed of an offense and incarcerated, but 
the warden of the prison/has knowledge o,f 
previous felony convicti'ons, the appro­
priate court must be notified of possible 
habitual offender status. The defendant 
may then be charged and sentenced at this 
time as a habitual offender. 

West Virginia's criminal law also provides 
enhancements for a second conviction for a 
drug offense. A defendant may be 
imprisoned for twice the term authorized 
or fined up to twice the amount for a 
second or subsequent drug conviction. 
Misdemeanors are also enhanced for habit­
ual offend<!!rs. A prison sentence is 
required upon the second conviction for 
the same misdemeanor offense. 

Recent developments ~ impact 

Within the past year, the West Virginia 
Legislature has considered a determinate 
sentencing bill. However, the bill has 
not yet come out of committee in either 
house of the Legislature. 140 
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WISCONSIN 

In a decade of sweeping changes in sen­
tencing statutes throughout the nation, 
reversing almost a hundred years of penal 
and sentencing ideology espousing indeter­
minacy of sentence and the possibilities 
of rehabilitation, Wisconsin remains 
unique in two important ways. First, 
despite a varietl' of determinate senten­
cing bills that have been proposed over 
the past six years, no alteration in the 
extant indeterminate sentencing structure 
has passed both houses of the state legis­
lature. Further, in a time of increased 
sanctions in almost eve.ry other state, the 
Wisconsin Legislature has refrained from 
increasing penalties, and, although there 
is a presumption of a prison term if an 
offense is committed with a firearm and 
the possibility of increased sanction for 
repeat offender status, there are no man­
datory minimum provisions for any offense 
(excluding first~degree murder and drunk 
driving) • 

It i.s likely that indeterminate sentencing 
will remain in Wisconsin for the foresee­
able future. Advisory statewide senten­
cing guidelines have been developed and 
are in experimental use, but these were 
designed for implementation within the 
existing indeterminate sentencing struc­
ture. Recently, the legislature enacted 
new laws slightly tightening parole eli­
gibility requirements, t.ut the changes 
more or less pattern changes already in 
effect in parole board decision-mIlking. 

Despite the legislature's reluctance to 
increase sanctions or mandate required 
minimum prison terms, Wisconsin prison 
officials report a growing problem with 
overcrowding, and at least one of the 
state's penal institutions has come to the 
attention of federal authorities concerned 

with double-bunking and prison health care 
facilities. The state has recently 
purchased a si t.6 which will be converted 
to house a new !prison in Milwaukee. 141 
Since there has been no change in the sen­
tencing statutes, explanations for the 
increase in prison population vary from 
those who maintain that there are more 
crimes committed and therefore more 
individuals being punished, to those who 
feel that prosecutors are prosecuting more 
stringently or that judges are sentencing 
more severely due partially to public con­
cern about crime. Also, for a period of 
time in the late seventies, the parole 
board refused parole release to more 
inmates than previously, requiring more 
inmates to serve until their mandatory 
release dates. 

Historic context 

The development of the stability of the 
indeterminate sentehcing structure in Wis­
consin on the one hand, and the interest 
in sentencing reform on the other, reflect 
two strong trends in Wisconsin political 
history. In the first case, the expertise 
accorded to criminal justice practition­
ers, backed by the powerful and historic­
ally indepennent Oepartment of Health and 
Social Services, has helped to keep alive 
the existing policies of indeterminacy. 
In the second case, as part of a self­
consciously good government legislature, 
criminal justice agenda setters in state 
government were assertively in the 
vanguard of sentencing reform, but delib­
erate in their assertiveness, requesting 
research on the impact of proposed changes 
before rushing into the changes. The 
unanimity of p'ositive opinion with which 
the existing system was reviewed partially 
explains its continuance, then, but the 
unanimity of cautious to negative regard 

() 
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toward the suggested changes probably 
explains it better. 

Over the years, the Division of Correc­
tions and, mor,e importantly, the Depart­
ment ot Health and Social Services ot 
which it is a part,142 have articulated 
a supportive, generally humane, and 
usually well thought out detense of the 
possibilities of rehabilitation and the 
advantages ot community corrections and 
other alternatives to incarceration~ 
(Indeed, an unusually large portion of the 

, telony caaeload in Wisconsin is disposed 
by probation sentences.) 143 Donald 
Percy, chiet administrator for the Depart­
ment tor much of the period in which 
determinate senten~ing proposals were 
debated in the state legislature, was not 
only a dedicated proponent of the values 
ot the indeterminate system, but an 
influential and respected lobbyist for the 
autonomy and expertise of his Department. 
That po~ition was essentially the one held 
by the Division of Corrections over the 
past two decades or more, as well as by 
the majority of practitioners, including 
not only probation and parole officials, 
but also many attorneys and judges. Evi- '.' 
dently, some members of the legislature 
also felt this way. In February of 1983, 
the Deputy Director of state Courts, who 
had previously served in the state 
assembly, wrote: 

The operation of the criminal 
justice system in Wisconsin, how­
ever, has long been marked by pro­
fessionalism. The men and women who 
staff our prisons, administer the 
Division of Corrections, operate the 
parole board, and serve as probation 
and parole agents in Wisconsin have 
a proud tradition. They believe 
themselves to be profession-
als ••• Surely if there was ever a 
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state that should have been able to 
demonstrate that an indeterminate 
approach worked ••• Wisconsin was that 
state. (McClain, Report of the Wis­
consin Pelony Sentencing Guidelines 
Advisory Committee, 1983.) 

The preterence tor indeterminacy was not 
merely a simple de tense ot discretion or 
protessionalism, although that undoubtedly 
played a part. During the past 10 years, 
each system--judicial, probationary, and 
paroling--attempted to meet some of the 
criticisms of indeterminate sentenoing. 
Although concerns about public relations 
motivated some of these selt-critical 
developments, and desp~, te occasional 
accusation of discretionary misjudgment in 
one of the systems by another, the practi­
tioner-initiated retorm efforts began with 
a strong commitment to the underlying 
assumptions of indeterminacy. The posi­
tion regardin~y intleterminacy, however, was 
not taken without the thought that it 
needed some change. In the spring of 
1980, the judiciary determined a noed for, 
and subsequently established, empirically 
devel~ped felony sentencing guidelines. 
The Bureau of Community Corrections 
devised a probation classification system 
in 1975 t.hat called for increased supervi­
sory contacts with higher risk probation­
ers, and decreased supervisory contact 
with lower risk probationers. The parole 
board was reorganized in 1980, a new 
chairman appointed, and "parole ability" 
ranges (similar to parole guidelines) 
developed in 1982 to help make parole 
release decision-making more rational. 

Legislative activity. Most of the legis­
lative activity regarding sentencing 
reform was in the direction of increasing 
sanctions and implementing a determinate 
sentencing structure. Determinate sen­
tencing was proposed in Assembly Bill 828 
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in 1977, in Assembly Bills 847, 1190, and 
1194 in 1979, in Assembly Bills 29, 128, 
and 150 in l~eO. and in Assembly Bill 29 
in 1981. None of the proposed laws was 
approved by both houses of the legisla­
ture. Both the 1980 and 1981 version of 
Assembly Bill 29 were ot speoial oonoern 
to those who wanted to maintain the 
current system. These bills inoluded pro­
visions requiring that any person oonvic­
ted of a felony that had been oommitted 
"while on probation or parole ••• shall be 
sentenoed to a doterminate term of 
imprisonment equal to 50 peroent of the 
maximum possible imprisonment for the 
orime (exoept that) the judge may provide 
that the determinate terms be a longer 
term not exoeeding the maximum possible 
imprisonment for the orime" (AB 29, 1980 
and 1981). Needless to say, proponents ot 
the existing penal tysohedule were r;lleased 
when this legislation failed to pass. 

Legislative interest in sentenoing has 
waned in the past year. This may be due 
to the growing acceptanoe of the statewide 
felony sentencing guidelines now in 
experimencal use. It may also be due to 
the more general national dissatisfaotion 
with some aspects of determinate senten­
cing whioh have only become apparent as 
increased information on the unexpected 
consequences of sentencing changes became 
known. 

Indeterminate sentencing 

Wisconsin has five classes of felony 
offenses. Judges impose a specific length 
of incarceration up to a statutorily 
defined maximum, and the parole board 
determines the aotual length of time 
served within the context of the law 
governing parole eligibility, good time 
provisiona, and the sentence initially set 
by the judge. The five felony classes are 

punishable up to the following maximum 
terms. 144 

ela .. AI Life 
ela •• 8. up to 20 rear. 
ela.. o. up to 10 year. and/or 

up to '10,000 fine 
ela.. DI Up to 5 year. and/or 

up to $10,000 fine 
ela •• II Up to 2 y~ar. and/or 

up to $10,000 fine 

Speoial oiroumstanoes. It a Class A, B, 
or C felony of tense is commited with a 
firearm, the maximum penalty oan be 
increased by not more than five years. If 
the of tense is a Class D telony, the 
penalty oan be increased by up to tour 
years, and it it i~ a Class! telony the 
penalty oan be inorease~ by up to three 
years. The tirearm enhanoements do not 
apply if the use ot a firearm is an ele­
ment of the orime. 

Increased penalties are also possible but 
not required if the defendant is convioted 
of a habitual or repeat offender oharge. 
The prior convictions must have ocourred 
within five years of the conviction for 
the present offense. The increased penal­
ties vary according to th~, olass of the 
instant of tense. Recent researoh on 
felony sentenoing in Wisconsin indioates 
that increased penalties for repeater 
status or firearm use are rarely imposed 
(Shane-DuBOW at al., 19791 Shane-DUBOW, 
et al., 1982, Shane-DUBow et a1., 1983). 

Felony sentencing guidelines 

In June of 1980, the Administrative Com­
mitee of the Court initiated a funding 
request from the Wisconsin Council on 
Criminal Justice to begin work on felony 
sentencing guidelines. As in other states 
where the court took the lead in the 
development of the guidelines, there was 
no provision for a policy-de.termining sen-
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tencing commission, and, although they 
wera somewhat favorable to the guidelines 
concept, there was no directive or 
endorsement from the state legislature. 
Once the funds were authorized, a research 
group was chosen through competitive 
selection, and research on what became a 
two-and-one-ha1f year effort began in 
October of 1980. Of importance to the 
effort was the establishment of an advi­
sory committee composed of three legisla­
tors, nine t~ial court judges representing 
different jurisdictions and including the 
chief judge of Milwaukee county, the 
Director of the Bureau of Community 
Corrections, the Chairman of the Parole 
Board, the Deputy State Public Defender, a 
District Attorney, and the Deputy Director 
of the state courts. The advisory commit­
tee met regu1arl:l'·, with the research group 
throughout all phases of research and 
guideline deve10pnent, and eventually 
recommended that the Wisconsin Supreme 
Court adopt the guidelines on an addi­
tional experimental basis statewide for 18 
months. The results of the high court's 
deliberation on the matter are not yet 
known. 

Guideline research ~ policy. Data for 
guideline research were collected from 
individual case files at the Division of 
Corrections or in individual probation 
offices. ,The sample consisted of 7,240 
felony charges sentenced statewide between 
January 1, 1977, and June 30, 1981. Cases 
that resulted in a term of imprisonment, 
as well as those that resulted in the 
imposition of probation, were included in 
the research sample. Sentencing guideline 
matrices were constructed for arme':P rob­
bery, unarmed robbery, burglary, i::irst 
degree sexual assault, second degree 
sexual assault, forgery, three classes of 
felony theft (including auto theft), and 
drug offenses. At that time, these 
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offenses comprised approximately 80 per­
cent of the felony case10ad in Wisconsin. 

Construction of the guideline matrices was 
accomplished by analyzing inf~>rmation 
about the offender (sex, race, education 
employment, detailed prior reclord !nform~­
tion, etc.) and the offense (w,eaponuse, 
victim harm, amount of,contrab,md, etc.), 
to determine what factors were associated 
wi th variations in sentence 1en'gth. This 
was done by using all possible ~Jets of 
mu1 tip1e regression and 10gisticl regres­
sion techniques which enabled r~searchers 
to measure the relative weight OlE a given 
variable--such as prior felony ccmvictions 
in a defendant's prior record-... on. the 
length of sentence imposed, controlling 
for the effect of all other variables. 
USing these techniques, the relative 
weight of a number of different variables 
was determined, and, for each offense the 
best combination ofvariables--that i~, . 
the combination that explained the most 
variation in sentence 1ength--was used as 
the equation from which the specific 
guideline scoring system was derived. 

Only those variables that were deemed 
legally appropriate by the advisory com­
mittee, however, were used, and in some 
instances, variables that had not emerged 
as statistically significant factors 
affecting sentence length were reintro­
duced by the committee because they were 
substantively important. The reeult of 
this approach was a set of sentencing 
guidelines that were based on information 
about past sentenc.ing.practices, refined 
and substan~ivel~ revieWed by an advisory 
committee Of criminal justice practition- ' 
ers. 

The Wisconsin Felony Sentencing Guidelines 
were intended to be used as a guide in 
sentencing. They were designed to direct 
attention first to the legal factors of 
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prior record and offense severity, and 
provide more informaticln about sentencing 
than had previously been available in Wis~. 
consin. They were presented as recommen­
dations and were not in any way manda­
tory. 

The following statement of policy was 
adopted by the advisory committee: 

Statement of policy Underlying 
Sentencing Guidelines 

The independence of the judiciary and 
the legitimate exercise of judicial 
discretion is necessary to maintain 
the balance of power among the 
branches of government. The II judici­
ary is cognizant, however, that it 
must funqtion within established 
rules and precedents to maintain 
public trust in the integrity of the 
judicial ptocess. No judge is a law 
untohimself/herself. Nowhere is 
this more evident than in the crimi­
nal law. 

The Wisconsin Felony Sentencing 
Guidelines System is designed to 
allow the exercise of jucficial dis­
cretion while reduoing variance by 
providing guideline sentences for 
similar offenders who commit similar 
offenses. These guidelines reflect 
previous sentencing practices in Wis­
consin, and are a starting point: for 
the exereise of judicial discre\:ion" 
in a particular case. Room is left 
for unique defendants or circum­
stances by providing the judge a:n I 

opportunity to articl,1late reasons 
when she or he sentences outsUJe 'the 
guidelines. .' 

The. ultimate responsibility in impos­
ing sentence must and should remain 
with the s,entencing judge. The judge \) 

must weigh, consider and apply com­
peting values in circumstances as 
diverse and complex as each individ­
ual defendant. To dispel any percep­
tion of unequal treatment ,in senten"'<> 
cing, these guldeline:!:l have been 
developed to assist the sentencing 
judge charged with that difficult 
duty (Wisconsin Felony Sentencing 
Guidelines Advisory Committee, 
1982). 

Guideline use. Similar to other matrix 
guidelines:-the Wisconsin guidelines 
indicate a recommended sentence range in 
months. The scoring items vary by offense 
type, as db the points attached to the 
scoring items, and each offense has a 
different scoring sheet. Table 25 is an 
example of the armed robbery scoring 
sheet. Table 26 is the reverse side of 
th~:sarrie scoring sheet and includes the 
armed robbery matrix as well as the non­
inclusive list of aggravating and mitigat­
ing circumstances developed by the 
advisory committee. The. figures in the 
matrix cells pr6~ide three kinds of infor­
mation to sentencing judges. The top of 
the cell has the recommended range of 
,incarceration len~th in months. Directly 
under that figure is a percentage figure 
indicating the percent of individuals 
whose scores placed them in the cell and 
who were actually incarcerated in past 
sentencing decisions. sii~ce the guide­
lines have only been used !\lexperimental1y 

\\ 
/for 18 months, the percent~ge figures in 
the matrix reflect a hypothetical resen­
tencing of !Ill individuals in the original 
research sample to determine what cell 
they fell into. Cells in which fewer than 
50 percent of the individuale received 
incarcerative sentences--in the past--are 
deemed probation cells, indicating that 
persons whose scores place them in that 
cell are similar on the scored items to 
those who received probation in the past. 
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TABLE 25 

STATE OF WISCONSIN FELONY GUIDELINES SCORING AND SENTENCING INFORMATION 
(FOR USE BEGINNING 11831 ARMED ROBBERY . 1983 

4-5t,"enclng Olle 

I I 
1 ·Court Case No. 3-5enrenclng Judg. 

S·Offendl!r's List Namll !'irll M.I. 
1
6•Sex 

I OM 2 OF 

7.High School Diploml,or G.E,D. 

1 DYes 2 DNa 

8'6lrthdal8 

I I 
12·0ltense Uale 

I I 
9 e I d A T' .1 OlU,ens. JIO R 11"n Custody At ,Tim. 0' • mp oye time 0, ••. • ICII I C)Wtlitl 3 OAm. I,!\di.n 5 OAsian 

1 OV.. 2 ONo 2 OSllCk 4 OHIIPlnic' S OOlher AdJudicltion _,qxes 2 !dN~ 
13. Thi. i.: lOin origlnll senllnc. 2' 0 In. 14- F!!,-!!I PIe: ;ntw"id ,Hi· WI. p,e·stnlence invesligation ordered before sentencing? 

sentence imposed Iher IIl1ntene. mOdi'ICltion h."lnll 1 OGulity 3 ONo ConllSt 1 OV.. 2 ONo 
J O. senrenc. imposed .ltii, t~tlon of probltlon 2 ONot Quilty I' YIS, nlme of I9Int who prepared it: 

, , ':," 1~:nJH :v.::SCt RlfI!~-::;: :{;::::::::::::::,:::;:::::;;,:;,::::\~::::::,; .. '::: ;"::;:"':;'::::;':::::':'::::;:;:;: :,:::;::::::::::::::;;:::,:~.:;":::;;;;:, : P.OINTS::;,:'.:,~ 

la·Ooes c:Nfender hlv, MORE THAN thrl!1l felony·type juvenile adjudications? 1 0 Ves • 4 points 
,(If yes, lilt four such adjudications below.) 2 0 No ,. 0 DOints 

~1..::.:.::.., _FF_E_N_S_E_T_�_T_I._e _________ D_�_S-l~O'__S~_:_'O+N-Y-~-~_T_E~::::.:..,F-e-N_s_e-T-IT-!.-E-----__ ---O-'S_::P-0_lSr'T-~_~_~+O_:_r~_E-til 

20.Number of offender's prior adult felony convictions: Multiply by 2 ,. pClints 
(List prioradult felony convictions below. If more thin ei~ht, list others on a separate sheet and attaCh.' 

22·0oes offender have ~priC!r convictions for !!!2!!!!!.felonifs? 
(If vas circl~ at least one violent prior conviction on listing above.) 

23· 

1 DYes as poin~ 
2 0 No .. 0 points 

TOTAL CRIMINAL HISTORY SCORE (A SCALE) 
\. 

24·01d offender have an operable gun while committing otf.nsel 1 0 Yes .. 1 point 

2 ONo -0 points 
25-Was oHender convicted of conca. ling id.ntiW during offens.? 

\) 

26·0id the, victim suffer "bodily hlrm" (". defined in the statutes)? 

1 Cl Ves • 2 points 

2 0 No • 0 noints 
1 0 Ves • 3 points 

2 0 No '" 0 noints 
27·List all other charges an ottender hIS been convicted of Ind is being sentenced on at this time, below. 

If more ~hln eight, list others ori I se~rlte sheet Ind anach. '" 

" :: .. ,',:, 'POIND ..... 

OFFENse TITLE OFFENSE DATE OFFENSE TITLE OFFENSE DATE 

n (51 
Mo. Yr. 

(II 

121 181 

131 171 

/41 181 
28,~ Circle all charges listed above that are Class B or ",Iilss A felonIes. 

Number of circled Class 8"or A felonies: Multiply by 4 • points 

29· 

\. 
TOTAL SEVERITY OF OFFENSE SCORE (B SCALE) 

CC'2,1I83 
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TABLE '26 

J' 

.~ Offender Criminal History (A Scale) 

ARMED ROBBERY o 1·6 7.12 l3t 

30· 

~32' .. 
!37. 

~ 
C~8. 

I ... 

I. 0 
2. 0 

3. 0 

4. 0 

5. a 

6. 0 

7. 0 
8. 0 

9.0 

10. 0 

11. en 
12. 0 

; 
'. :M4'l'Mot,tlI,:;:,' MATRIX 0 

42,60 Months 60·78 Monlhs 78·102 MOIllhs 
';::':i,~:;t~;;:·~":i::,' , " Inc.r, • 74 " Inc.r •• 100 % Incar, .88 

Offense 1.2 42,60 Months 60·72 Monlhs 78·90 Monlh. 102·108 MOlilh. 

Severity " Incar. ·62 " Incar .• 95 " Incar •• 100 " Incar .• 95 

(8 Scale) 60·"72 Months 72·90 Month. go.'08 Month. 108·132 Monlh. 3·7 
" Inc.r •• 74 " Incar. ·95 " Inc.r •• 98 " I ncar., .. 100 NOTE: SentenCI ranges in Ihl 

90·102 Month. 108·132 Monlhs 132·156 Months 
P,o~tion c.IIs hhe .hlded cells I 

8+ 72·84 Montllt apply only if offenders a .. nOI 
"'ncar.·91 " IncI'.· 93 " Inc., •• 91 " Inca,. ·93 pllc.d on probltlon. 

Does the matrix indicate 1DVes 31 • If no, what length of " arobltion for the offender? 20No ... prison time is indicated? to Months 
Was the offender placed 1 U Ves ... 33· If yes, 'J'ihlt length of 
on probation? 20No probation was imposed? Months, and 
If no, how much prison , 34 • Was prison time 1 0 Stayed, or 

time was imposed? 2 0 Withheld, and 

Months 35 • Was county jail time imposed 10Ves"'36. . 
Months 

as a condition of probation? 20~lo 
Terms of this 1 0 Single Charge 2 0 Concurrent with 
Sentence: 3 0 Consecutive to 

39·MITIGATING CIRCUMSTANCES 

Victim dOli not w.nl d.f.ndlnt sev.rely pUnished. 
Oefendanl'S involVtm.nt in ICtull offtnll minimal or due 
10 cCMI,cion. durl!SI, or Ignorlne. of commission of crime. 

O.fendant COOPtrlled with aUlhorities In apprehending or 
prOSlcUtlng oth., offlnders. 

O.fendanl·s life. condUCI or b.hlvior hll be<:omt IIlbl. sinci 
off.ns •• 

Tht defendant hll mtinlilned I subllln!i., crim .. fr .. period, 
Idult Ind/ot juve/nlle, btfor. this off.nll occurrtd., 

Ollender hll demOnllrlled ,.spon.ible IClion and judgm.nt 
in Olh., aaplCn of his Of lilt lit •. 

Otfllndlnt II .. m"". or will mlkt r.stitution. 

Olftndlnt will partlclpil' in drug or .'cohol I""m.nt, or 
',mouon.Um.nlll tr .. lment, ~nd it hll bten d"ermtned 'thIC 
such t"ltm.nt willlik.,y dllir fuuh., crimin.1 activity. 

The olt.ndtr lacked subnlntill capacity for judgm.nl due to 
physicil or mtnt., imp.irm.nt ldotS not I';'clud. volunllry III. 0' intoxicanu, •• g., drugs or llcoholl, 

Delendlnt's -V' i~lr!!(U,!ggrnll!n! !!!!m~!!.':e'.::1\ 'V~ ;li,fijffli 
1911, 

Recommtndation 0' Ihe Diurlct Attorn.y. 
Oth., clrcum"I"ces Ihlt Ire hum below. , 

\ ,I 

4 DOther. 

40·AGGRAVATING CIRCUMSTANCES 

I. 0 SlIfcill vulnerlbility 0/ viclim, such I. victim young, .'dlrly, 
handicIPPtd or visibly pregnanl. 

2. 0 Extreme injury to victim, Including permanerit phySicli tlf 
m.ntll inlury, dlsflgurem.nt. or permanently hlndicapped 
IblindllCi, for IIxlmplel. 

3. 0 Wlnlon or eXlreme cruelry or deprlvily toward vicltm. 
4. 0 Off.ndtr ulld or thrlllt'!led to UII I fir .. rm orolher pa",icullrly 

menlcing or dlngttousw.apol'l /if not included Inmltrlx .corinil. 

5. 0 Clrcumllanc.s of off.ns. indica" premeditllion or .xlln.lv. 
pllnnlng. 

6. 0 Exllnsiv. prOj;l.rlY dlml9l, or cont,.blnd of unusuII or gr .. 1 

vllu., II.g" artwork) or large Imount 0' money, 

7. 0 If multipl. parricipllnll, offender look m./or role or directed 
offenll. 

8. 0 Multipl. victims involved. 

9. 0 P,iM iuvenil. offen ... , I!Ip.ci.lly prior viol.nt jUllenil' off,n"s 
/if not included in mit,;" Icoring). 

10. 0 Prior Idult mild.mllnors. especially' prior vlo'enl mlsd~lI!.n~'!. 
ii, OAlad:-ln offlnlls (if nOI includld in mllrill scorifig;, 

12. 0 Altilude or bthlVior 0' olt.ndtr show. lack of remors •• 
13. 0 Other clrcumsllnCts thll I,.lisled bot'gw and Ihlt are not included 

in Ih. m~trix Icoring. 

i:1 

41· JUOGE'S STATEMENT (Checle one) 
o The sentence imposea for this offense fits within the guidelines as shown on the matrix above. 
0 I have sentenced outside the guidelines. The aggravating or mitigating circumstances I have checked 

above plus any other factors listed here are the reasons for this decision. 
Additlonll fletors ar.: 

" 

. 
',; .. :':.~~:' F OROFF :eUSE NLV 

t~~:~~:::\W:~~: :;'" "':":"'" ::;:: .;~;:~,::: .(.:-' " 

Signlfure at Sentencing Judg. 0111 ~~:~lb':~\;' ~.:~., .' .' ~ 
,', 

Wlthtn flll~ day:, mllH thiS scormg sheet to: Office of COUff Oper;ltIons. Fe/OilY Sentflnctng GukJelmes Study. 
• 110 E. Main St., Room 503, Madisoll, WI 53103 • 
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T~~ Wisconsin guidelines have been devel­
oped for eight offenses. Guidelines for 
th~ remaining felonies may be developed in 
the future. The existing guidelines may 
beapplied,-hcw~ ..... err- in mult~-c::l1arge cases 
.in which there are more than one of the 
guideline offenses. Each guideline 
offense may be scored and a recommended 
range for each offense determined. The 
guidelines do not recommend terms of 
$entence;tbat is, determination of 
'whether sentences" for each offense in a 
niuiti~charge case should be concurrent or 
consecutive, etc., rests with the sen­
tencing judge. Also, the guidelines do 
not ,restrict how much higher (up to the 
maximum by statute) or lower sentences 
outside of the guideline range may be. 
All sentences outside the guideline range, 
however, are supposed to be recorded with 
reasons for the sentence imposed on the 
guideline scoring sheet. Imposition of 
incarceration on those whose scores fall 
in Shaded cells and, likewise, imposition 
of probation on those whose scores fall in 
unshaded cells, alse are requested to be 
recorded, as above, by listing the aggra­
vating or mitigating circumstances taken 
into account. .. 

Impact 

The Wisconsin guidelines are still in 
experimentai use. Eight counties began 
sentenCing under the guideline system in 
Decembe.r of 1982. Data kept by the Office 
of Court Operations indicate that the 
guideline sentences are impOsed in 55 
percent of the experimental cases. In 45 
percent of the cases, sentences differ 
froil).·the recommended sentence with approx-
imately half of the differences resulting 

() in higher sentences (than the one recom­
mended) and half resulting in lower sen­

'0 
tences.145 As far as other sentence 
impacts are concerned, while specific 

274 Wisconsin. 

population projection analyses were not 
requested during the research, it appears 
that the guidelines in and of themselves 
should not add to the existing overcrowd­
ing prOblem. First, the guidelines are 
not requireti,~-anaT as evidenced from the 
agreement analysis done by the office of 
court operations, are not always followed. 

'Second, although judges may sentence 
higher than the recommended range up to 

.the statutory maximum, no matrix contains 
sentence recommendations that include the 
maximum amount of time. The most severe 
recommende,d armed robbery sentence range 
(~ottom right of the matrix), for example, 
is 132 to 156 months, or 11 to 13 y,ears. 
While that may seem like a very broad 
range, it is important to remember that 
this is the most severe guideline sentence 
for an offense which carries a maximum of 
20 years. Further, some impact analyses 
were done tangentially to the major 
research effort, and for four of the 
matrices at leastv the indivlauals in the 
research sample were found to receive 
fewer days of recommended sentence than 
they actually received of real sentence. 
These findings were preliminary, hOwever, 
and additional population projections 
should be made. 

Practitioners who have used the Wisconsin 
guidelines have, by and large, indicated 
that they found them useful. The state 
assembly has drafted legislation directing 
the court to develop felony sentencing 
guidelines, and that bill awaits voting 
pending the oU.tcome of the high court's 
decision regarding the continuation and 
expansion of the experimental phase. One 
aspect of the Wisconsin guidelines that 
will bear close scrutiny is the effect of 
the armed robbery matrix on sentences of 
non-white persons convicted of that crime. 
During the research phase, analysis of all 
armed robbery sentences imposed throughout 
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the state in a four-and~one-half year 
period indicated that non-white persons 
convicted of armed tobbery were more 
likely to i . J:'ece.ve an additional year of 
sentence regardless of the extent or lack 
of a prior record and regardless of varia­
tions in specific case severity.146 This 
race finding is, of course, similar to 
those found in sentencing research in many 
other states. . 

In sum, it is far too early to assess the 
impact of the Wisconsin felony guidelines. 
It is possible that despite unanimous 

endorsement by most of the Wisconsin crim­
inal justice establishment (the state's 
Chief Judges, the Disttict Attorney's 
Association, the State Public Defender's 
~ffice~.~n~ the heads of the Bureau of 
commun~cy ~orreetlon5 and the parole 
board), the Wisconsin Supreme Court may 
refuse the advisory committee's r . 
dations t i ecommen-o cont nue the experiment. It is 
clear that if implementation and use are 
n~t statewide and standardized, the 
guideline experiMent in Wisconsin will 
end. 
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WYOMING 

Sentencing reform and its context 

Wyoming, like many of the previously 
reviewed states, has made no substantial 
change in its basic indeterminate senten­
cing system for many years, except for 
changes increasing sanctions for .habitua1 
offenders and firearm use by certain 
offenders. Statutory minimums and maxi­
mums are provided for each felony offense. 
Judges, if sentencing an offender to 
prison, must set both a minimum and maxi­
mum term within these limits. A minimum 
sentence of one year must be given if 
incarceration is imposed. An example of 
Wyoming's felony sentencing scheme for 
some offenses follows: 

Offense Minimum/Maximum Sentence 

Manslaughter 0 - 20 years 

1st Degree Assault 
(1st offense) 5 - 5U years 

2nd Degree 
Sexual Assault 1 - ~o years 

3rd Degree 
Sexual Assault 

Robbery 

Forgery 

1 - 5 years 

o - 14 years 

o - 14 years 

" 

As illustrated above, wyoming judges have 
a great deal of discre~ion in sentencing 
persons to incarcerative terms. Non­
incarcerative terms are also availa~le for. 
most felony offenses. wyoming does have 
the death penalty. probation is not an 
option for offenses puntshable by life , .. 
imprisonment or death. 

'. g,'rb~_ WYQl'lling Parole Board sets the actual 
releaie~aat'e for per sons aerving penl1:en~ 
tiary sentences. Persons .re eligible for 

Preceding page blank 

parole after reaching the minimum term. 
Good time credits are authorized by the 
parole board and are not a matter of 
Course for iriinates~ -Good~time maze be 
withheld or given at the discretion of the 
boa~d. 

Habitual offender sentencing. One change 
that·has occurred in recent years was the 
passage of habitual offender statutes in 
1973 providing harsh punishment for repeat 
offenders. 

Every person convicted of a felony in 
this state who shall previously have 
been twice co~victed of a felony upon 
charges separately brought and tried 
which have arisen out of separate 
occurrences either in this state or 
elsewhere, shall be adjudged to be a 
habitual criminal and shall be pun­
ished by imprisonment in the state 
penitentiary for 10 - 50 years. 
Three or more previous felony convic- . 
tions result in imprisonment in the 
state penitentiary for the term of 
bis or her life ~ycming Statutes 
Annotated, 6-1-110f~ 

Although no major studies have been done 
"==~~.a~,!~s,~t~gJ:Jl~"~I!l~~ctof. this law on Wyo-., 

ming's-prIaon--pcipufi€1ollj, the state cUd 
experience a substantial. increase in the 
number of persons being' 'incarcerated after 
1973. In 1973, the inmate population was 

.278 Persons, and by 1980 it had reached. 
I: 534 (Gardner, 1981). While this is a ,very 
'small .absolute increase compared to other 
states, the percent increase is rather 
Ihigl). Whether this jump may be credited 
tel the habitual offender statute or other 
factors haa fiot bean assssasd. 

~lrearm enhancements. In 1979, the 
. legislature passe~ provisions for increas­

ing' tl\e'pun'litiiierit:~zfor"" Cift'aln" offender'S , 
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wl\Q uaeor_po~~e~~ _ a fi~@AIl!Li!Lt.he cnm­
lIiaaiOn of an offenae. peraons wit~'j 
previous convictions for certain ~i9lent 
felonies lIay be charged~!tha separate 
offense if they are in posseas~onfof or 
uae a firearll in the commission 0 an 
offenae. 11Iprisonment for this offenae 
could be up to an additional five years. 

o 
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SUMMARY AND TYPOLOGY OF SBN'l'BNCING RB1!'O": 

We have spent the past several hundred 
pages discuss~A9~j:b~ltIide.,vadety of t:'f-pes 
orsentenclngreforms, total and partial, 
enacted in many states during the past 10 
years. We have described sentencing 
trends--determinate, guidelines, mandatory 
minimums--but our discussion has been 
replete with examples of ,differences. 
There,are many types and sub-typ~s of 
reform. There have been moiiifications·.,tc 
initial modifications' oi'sentencing stat­
utes, alterations to the original under­
lying intent of new laws, divided opinions 
regarding the effects of the new laws, and 
sometimes, misunderstandings as to what 
the reform& actually were and what they 
actually did. These reforms and ~~difica­
tions have resulted in. enough confusion so 
that even practitioners occasionally 
mistake all reforms as determinate. In 
fact, it would be a mistake to assume that 
all states with determinate sentencing 
have essentially similar sentencing laws, 
or per~.aps more surprising, that all 
states that have maintained an; indeter­
minate sentencing struct~re have.main­
tained laws that continue to effect 
cdm.inal justice practices in .the same way 
that they did previously. The foregoing 
chapters are, then, documentation of the 
variability, related to sentencing reform. 

It is when we endeavor to present a 
cI discussion of central tendency, the 
subject of this 'summary chapter, that 
difficulties arise. Essentially, there is 
one eammon.measure of central tendency-­
d'iii:ing the past 10 years, all 50 states 
and the District of Columbia have at: some . 
time consider~d or drafted legislation to' 
alter extant indeterminate sent.encing 
structures to aome o~her sentencing plan. 
This apparentlY."tri vied pie~e o~, 
information represents a who~esale shift 

in thinking about criminal sanctions, and 
, the first time in many decades that the 

indeterminate rationale for s~nction!n9 ' 
was doubted. It was in 18701 at the first 
meeting of what was then ca~led the Na­
tional Prison Association that members 
drafted a resolution calling for the 
adoption of indetermina~;e seritenclng to 
counteract the perceived ills o€ the uni­
versally used determinate base to sentenc­
ing. 

Now that situation is apparently reversed, 
for in 15 statesaweeping new sentencing 
legislation has' passed, creating an 
entirely new philosophical basis for»_ 
sentencing. In addition, a large majo~~~ty' 
of the remaining states haa altered a \ 
portion of their sentencing laws, S91J\e \\ 
implementing a blend of sentencing . i,l 

changes, Occasionally creating ", 1 
Ph.ilOS.oP.hical s. entencing contJ;adictions ~.\ wi thin the new ·law.. Regardless of the ; 
number of changesI' however,. a significant I 

• • I 
majority of states ret'ained indeterm~natE' 
sentencing as a .base to their ~entencingt 
laws..' ! 

, f 
Our analysis of the ,commonality of the; 
reform~: . indi'ca tea that when sentenciJl~) 
laws?l!f!xe. changed, penalties, almost}' 
entfrely, were increased, manqatory 
minimum terms enacted, repeater or./ 
habitual· criminal laws enactd or ~ightened 
or eliminated altogether. Also, despite 
these developments,' a very great majority 
of states have not authorized examination 
of the effect of these rathe:r .critical 
changes on prison~pulation.147 An 
ancillary commonality, then, is' that 
almost every state is facing grave 
problemsowi,th,c·ovarcrowdifi9,-'anC1c~man:~f 
states are building new penal 
institutions. 

o 
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In this chapter, we illustrate the 
specific ~~anges in each state by 
presenting tables related to 10 aspects 
of sentencing reform that we deemed 
appropriate to most reliably characterize 
the current sentencing structure in each 
state. Each state's sentencing structure 
is first characterized as either indeter­
minate or determinate in base, followed by 
nine additional aspects useful in 
describing sentencing structure. Table 27 
lists the aspects considered. 

It is important to mention come caveats 
concerning these summary tables. 
"Current" was broadly used to cover the 
end of a la-year period beginning 
roughly around 1971, although if there 
was sentencing change after 1981, we 
included it. At some point, however, this 
became an unending task and we abandoned 
the effort to stay absolutely "current". 
For the most part, the tables should be 
regarded as up-to-date until late 1982. 
Further, we are aware that there are many 
ways to characterize sentencing reform. 
We are responsible for any omissions or 
inaccuracies in the manner in which we 
have characterized it. For additional-----­
descriptions, the reader is referred to 
the more substantial discussion of each 
state in the proceeding state review 
sections. 

Specific findings (see Tables 28 through 
3-7) are, the following: In the past 10 
years, 15 states have adopted determinate 
sentencing (for our research purposes, we 
used the term "states" to describe the SO 
states and. the District of Columbia): 25 
stateahave undergone major criminal code 
revisions, 15 states have experienced 
piecemeal code rdvisions, and 11 states 
have not essentially altered theit codes. 
In addition, and sometimes in spite of the 
changes just mentioned, the following 

280 Sunmary 

reforms have also been implemented: 33 
states have enacted or increased repeater 
or habitual offender laws: 49 states have 
enacted mandatory sentencing laws for some 
offenses: seven states have either 
implemented or have drafted judicial 
sentencing guidelines including the 
following three unique types of 
guidelines: Ohio has guidelines developed 
by the state bar~ Rhode Island has 
Benchmark Sentencing: and Utah is movj.ng 
toward a matrix containing both sentencing 
and parole guidelines. Also, 10 states 
have altered their provisions for senten­
cing appeal, generally to the appellate 
court or to a sentencing review panel, 
while 41 states have not altered provi­
sions for sentencing appeal. 

At the same time as these changes were 
occurring, other aspects of the criminal 
justice system that were related to sen­
tencing were also being reformed. During 
the 10 years of our research considera­
tion, 27 sta.tes tightened parole eligibil­
ity requirements, 14 states did not change 
parole eligibility requirements, and eight 
eliminated parole altogether. Four states 
loosened p'arole eligibility, but of those 
four two loosened parole eligibility for 
some offenses and tightened it for others. 
Good time has also come under reform 
focus. Twelve states decreased good time, 
11 increased it, and 28 did not ~hange 

Finally, it is interesting to note th~t 
amid a decade of focus on sentencing and 
sentencing reform, only 11 states'have 
provided for research on their reforms 
or conducted statewide studies to ascer­
tain the" il)lpact of the reforms. Those few 
studies that have been conducted look 
primarily at the potential impact of the 
sentencing reforms on prison populations, 
although one or two notable studies have 
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Table 27 

Reported Aspects of Each State's Sentencing Reform 

1. Current sentencing structure best characterized as indeterminant or 
determinate at base • 

2. Current sentencing structure the result of a major criminal code revision. 

3. Current sentencing structure has mandatory minimum terms for certain 
offenses (excluding drunk driving and murder). 

4. Current sentencing structure has altered repeater or habitual. offender laws. 

5. Current sentencing structure involves use of statewide sentencing 
guidelines. 

6. Current sentencing structure has altered provisions for sentence appeal. 

7. Current sentencing structure has altered parole eligibility or parole. 

8. Current sentencing structure has modified good time calculations. 

9. Current sentencing structure has altered penalties for certain offenses. 

10. Probable impact of current sentencing structure on prison populations has 
been determined. 
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Alabama 

Alaska 

Arizona 

Arkansas 0 

California 

Colorado 

Connecticut ' ," 

Delaware 
" 

District of 
Columbia 

Florida D 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

M~ine"", 

Maryland 

Massachusetts 

Michigan 

, Mimesota 

Mie8ie8ippi 

Missouri 

Montana 

Nebraska 

Nevada 

New Hampshire 
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Table 28 

CURRENT SENTENCING STRUCTURE BEST CHARACTERIZED AS 

Indeterminate Determinate 

X 

X 

X '" I), ,~.') f 

-j';\j( 
'-.>,""'"i;[J' 

X 

X 
','. 

X 

X 

X 

, - ~~- -_._- X 

X 

X \ 
X 

x 
X 

X 

X 

X 
.$!: 

" ~~'; 

X 

X 

(I 

New Jersey 

(( New Mexico 

New York 

North CarOlina, 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 
" 

Texas 

tItan 
<'i;' 

Vermont 

Virginia 

Washington 

West Virginia 
'Wisconsin 

WyOiling 

'l'Ol'ALS 

Table 28 

CURRENT SENTENCING STRUCTURE BEST C~RACTERIZED AS 

(continued) 

Indeterminate 

\) 

x 

x 

X 

X 

X 

\0 X 

X 

'~ 

X 

X 

~.~ X 

X 

X ,:..., 

X -
36 

d 

Determinate 

X 

X 

'X 
(presumptive) 

X 

x 

X 

x 

lS 
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Table 29 

CURRBNT SENTENCING STRUCTURE THE ,~SULT OF MAJOR CRIMINAL CODE REVISION 

Alabama 

Alaska 

Arizona 

Arkcnsas 

Califolt'nia _ .... , '~, 

Colorado 

Connectiout 

Delaw'!re 

District of 
, Columbia 

:rlorida 
., 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansalll 

Kentucky 

Louiaiana 

Maine 

Maryland ,; 

Massachusetts 

Michigan 

Minnesota 

MisSissippi 

Missouri 

o Mont.na 

Nebraska 

Nevada 
~ 

New Hampshire 
"(\ 
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Yes 

X 

x' 
X 

X 

X 

X 

X 

X 

X 

X 

X 

x 
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x 

x 

NO 
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x 
x 
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Table 29 

CURRENT SENTENCING STRUCTURE THE RESULT OF MAJOR CRIMIN'~ CODE REVISION 
I, " 

(continued) 

o 

New,versey 

New Mexico 

New York 

North CarOlina 

North Dakota 
Ohio 

Oklahoma 

Oregon 

Pennsylvania 

RhOde Isfand 

South CarOlina 

South Dakota 

Tennessee 

Texas 
Utah' 

Vermont: 

Virginia 

Wae~ington 

West yirginia 
Wisconsin 

g Wyoming 
I) TOTALS-:' 

o 

,I 

Yes 

X 

X 

X 
(~ 

X 

X 

X 

cO 

X 

X 

(! 
0 

0 

X 

X 

25 

o 

No 

iecemeal chan E! 
No 

X (" 

.' X 

X 

X \, 

X 

X 

X 

@ X 

X 
@' 

d 

X 
,15 -

,,11 

" 
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Table 30", 
!J 

1/ ,', 

CURRENT SENTENCING STRUCTURE HAS MANDATORY TERMS FOR CERTAIN OFFENSES 
(EXCI.UOn:C FIRST DEGREEM""uRDER ANiJ"DRUNK"'DRIVINGf " ',0"'" 

f 

i 
!., 

Alabama 

AlaSka 

Arizona 
l) 

Arkansas 

California 

Colorado 

Connecticut 

)\ 1\ 

Delaware ~ . 

District of 
Colwnbia 

/,,\ 
~orida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana " 

Iowa 

Kansas 

Kentuckl:i 
Louisi~na 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

MissiSSippi' 

Missouri 

=Mon'l::ana 

Nebraska 

~r; 

Nevada , 
~;~ ~? 
~~W Bampsh!te 

C' ~~~ 
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Yes 

~" 

X 

X 

X 

"-'X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

x: 
X 

,X 

~ 

X;> 

X 

X 

X, 

X 

X 

\~ ,. 
Ii 
(! 

(.­. 

No 

",', 

<, 

'oft 

, " 

r 
I 

'. 

.. 

Taille 30 

ClJRRBNT SENTENCING STRUCTURE BAS MANDATORY TERMS PORCBRTAIN OFFENSES 

(EXCLUDING PIRST DBGRB8 MURDER AND DRUNK DRIVING) 

(continued) 

NeWIiJers,~y 

New Mexico 

New York 

North Carolina 

North Dakota 
Ohio ,~ 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South CarOlina 

South Dakota 

Tennessee 
\1 

Texae 

Utah 

VerllOnt 

Virginia 

Washington 

~est Virginia 

Wisconsin 
Wyoming 

'l'O'1'ALS 

Yes No 

X 

X 

X 

v"X 

Ir' X 

~X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
.JL 

50 
';, I 
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TablE! 31 

I 
CURRENT SENTENCING STRUCTURE HAS" ALTE~DREPEATER OR HABITUAL OFFENDER LAWS 

': 

, 0 

" . 

'\ 

\ 

,->' 

1 

I 
I 
j 

! 
l. 
j 

J 
t 

"0 

Alabama 

Alaska 

Arizona 
':OJ. 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District of 
Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky, 

Louisiana 

Maine 

Maryland 

Massachusetts 
If " 

~v'tchigan 
/ ) ,;innesota 

V Mississippi 

Missouri 
v 

Montana 

'Nebraska 

Nevada 

New Hampshire 

288 '0 SUJlllary 

Yes 
increased 

0 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

,--

No 
decreased 

'V , 

,.) 

No 
chan e 

X 

X 

X 

~ 

X 

X 

X 

X 

X 

X 

'1/ 
, " 

<' 

t 
1 

\ 
\ 

() 

\) 

," 
'I 

I 

Table-3l 

I 

IptmRBNT SENTENCING STRUCTURE HAS ALTERED RBPEATER OR HABITUAL OFFENDER LAWS 

I! ' (continued) 
II 
I' 

Utah 

VerllOn~ 

Virgin la 

washin~ton 
I: West Virginia~, 

, II " 
"Wiscons\ln 

WYC)llingl 

'l'OTALS 

X 

X 

X 

X 

X -, 
33 o 

X 

X 

x 

x 
X 

X 

X 

X 

, -
18 
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CURREN'J.' SENTENCING(I STRUCTURE INVOLVES USB OF STATEWIDB SBNTENCINq GUIDELINES 

Alabama 
Alaska 

Arizona 

Arkansas 

California 

Colorado 
/", G-

Connect£-'Out 

Delaware 

District of 
Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 
" 

o Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

290 Su.ary 

x 
(for salle 
offenses) 

X 

X 
(pending 
decision) 

X 
(pending 
decision) 

'-~-=~"""""e:::::-~~---...~~ _ 
;:~ 

o 

Yes, developed 
by legislature 
or commission 

( ) 

'" 

Yes' other, No 

x 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

';':, X 

X 

X 

X 
'.' 

0 

X 

r 

I 

I 
. ) 

,: 

} 
i 
• 

r , 

I 
I 

T~ble 32 

CURREm'SEN'l'ENCING STRUCTURE INVO 0 

LVES USE OF STATEWIDE SENTENCING GUIDELINES 
(continued) 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 
)I 

Nev~lda , 

NeW'Rampshire 

New Jersey 

New Mexico 

New'York 

No~th Carolina 

North Dakota 

ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

South Dakota 

Tennessee 

Texas. 

X 
(Under 

Developnent) 

"0 

"le'" 

Yes, developed 
by legislature 
or commission 

I 
I 

X 

x 

Yes, other 

/~, 

X 
(Developed by 

Bar Foundation) 

X 
(Benchmar k) 

No 

x 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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Table 32 

CURRENT SENTENCING STRUCTURE INVOLVES USE OF STATEWIDE SENTENCING GUIDELINES 

(continued) 

Utah 

vermont 

Virginia 

Washing-toil 

West Virginia 

Wisconsin 

Wyoming 

TOTALS 

,I 

292 SUmmary 

o 

Yes, developed 

b 

x 

x 
(pending 
decision) 

7 

II 
II 

Yes, developed 

by. legislature 

or commission 

x 

3 

Yes other 

x 
(Sentencing. & 
Parole guide­
lines in one 

matrix) 

3 

No 

X 

x 

X 
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Table 33 

CURRENT SENTENCING STRUCTURE HAS A'LTERED PROVISIONS FOR SENTENCE APPEAL 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District of 
Cclurnb:ta' 

Plorida 

Georgia 

HawaU 

Idaho 

t12Unois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

0 

t , 

., Yes, peti tion to 
a elate courts 

x 
(and sentence 
raview pafielj 

x 

Yes, other 

x 
(sentence 

review panel) 

x 

x 
(Correction' s 
dept. may be 
petitioned 
regarding 

resentencing) 

u 

No 

l&, 
X 

X 

X 

X 

X 

x 
X 

X 

X 

X 

X 

-X 

X 

X 
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Table 33 

CURRENT SENTENCING STRUcTuRE HAS ALTERED PROVISIONS FOR SENTENCE APPEAL 
(continued) 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New iianlpshire 

New Jers.ey 

New Mexico 

New York 

,:North Carolina 

Yes, petition to 
aI>Pelate courts 

x 

Yes, other 

x, 
" (peti tion 
to7'upper" 
court) 

X 
(sentence 
review 
panel) 

X 
(presUmptive 
term "devia­
tion now 
grounds) 

No 

x 
X 

X 

x 
x 
x 

X 

X 

D 

North Dakota 

Ohio 

Oklahoma 

~,~ ~ '="'r'~' ~-'==~"'='~=~~'7~'_'~_""_=~=, __ "",,, 
'=, """.''''~~=,~~=,c ' 

Oregon ,I;' 
Pennsyl vania jl 

Rhode Islana,1 
X 

X 

X 

X 

X 

1 
! 

:~\ 

Table 33 

CURRENT SENTENCING STRUCTURE HAS ALTERED PROVISIONS FOR SENTENCE APPEAL 

(continued) 

Yes, petition to 

a late courts Yes other 

\\ 

South Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 2 

Virginia 

Washington 

West virginia ..:::;. 

Wisconsin 

wyoming 

TOTALS 4 6 

(,? ( 
-;.;... 

,{/ 

0 

o 

~ . 

,No 

X 

X 

X 

X 

X 

X 

X 

X 
X 

X 

X 
(/ 
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Alabama 

Alaska 

Arizona 
Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Dist.rict of 
Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 
" Michigan 

296 Sunmary 

() 

CURRENT LAWS HAVE ALTERED PAROLE ELIGIBILITY OR PAROLE 

ti 
Yes 
htened 

X 

X 

X 
X 

,':) 

Yes 
loosened 

X 

X 
(for persons 

with only 
bne prev~ 

conviction) 

No 
chan e 

X 

X 

X 
(parole 

gUidelines), 

---......... ..... -!,-.I---~-· ...... ·--·· ___ ~_~""'""rh",_ 
'=- .. ~,.>-.- ........ ""'- -- \., • 

0 

"if'~' '-

I 
i,', 

i 
Eliminated 

ar()le 

/X 

,X 

X 

I 
I . \ 

I 

I 
~ 

I 
I 
! 
~ 
! 
I 
I 

,j 

I 

:;) t 
I 

I 
I , 
t 

f 

I 
I 
1 

Table 34 

CURRENT LAWS RAVE ALTERED PAROLE ELIGIBILITY OR PAROLE 

(contil\ued) 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

Ne'f,Hampshire 

New Jersey 

New Mexico 

New York 

North Carolina 

North Dakota" 

Ohio 

Oklahoma 

Oregon 

pennsylvania 
Rhode Island .,' 

South Carolina 

South Dakota 

Tennessee 

Texas 

utah 
!) 

VerlIOnt 

Yes 

ti htened 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

{} 

X 
(parole 

guidelinlls) 

" 

'" \~ 

Yes 

loosened 

X 

.::;'1 

X 

X 

No 

chan e 

X 
() 

X 

X 

X 

X 

X 

Eliminated 

arole 

X 

0 ~3 

.. 
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r"" Virginia 

Washington 

West Virginia 

Wisconsin 

Wyoming 

TdTALS 

o 

Table 34 

CURRENT LAWS RAVE ALTERED P~LE ELIGIBILITY OR PAROLE 

(continued) 

Yes Yes No 
ti htened loosened chan e 

X 

~ 
X 

c' 1'1 

.JL 
27* 4* 14 

*May not be mutually exclusive 
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Eliminated 

role 
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Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

~, Delaware 
~.: 

Districh of 
Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 
() Louisiana 

Maine 

_,M,uyland J Massachusetts 

Mi~higan 

Minnesota s 

Mississippi 

Missouri. 

Mo~~ana 

., 
~~+-~-x-, .... ,"'._'.::" ,.~ . , 

Table 35 

CURRENT LAWS HAVE MODIFIED GOOD TIME CALCULATIONS 

Yes, increased 
good time 

X 

X 

X 

X 

X 

X 

X 

X 

Yes, decreased 
ood time 

x 

X 

X 
,IJ 

"',:, 

X 

X 
(abolished good, 

,,'~ \\ 

tifue provisions) , '" 

~<) 

" 

" 

No 

X 

X, 

X 

X 

X 

X 

X 

X 

X 

X 

X@ 

X 

x 
X 

X 
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Table 35 Table 35 

Nebraska 

Nevada 
\' 

New Hampshire 

New Jersey 

New MexiC:o 

- New York 

North Carolina 

North Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

'\ 

Rhode:niland 

South Carolina 
~ 

South Dakota 
-?/ 

Tennessee 

Texas 

utah 

Vermont 

Virginia 

300 SWIIIlary 

CURRENT LAWS. RAVE MODIFIED GOOD TIME CAI,CULATIONS 

(contil1ued) 

Yes, increased 

ood time 

x 

x 

X 

o 

Yes, decreased 

ood time 

x 

x 

x 
(abolished good 

time "provisibns) 

x 
(abolfahed good 

time provisions) 

x 

x 

3 " 

No 

X 

X 

X 

X 

X 

X 

X 

" 

X 

X 

X 

," 

0 

i} 

'" 

I 

t 
If 

t 

1, 

'" 
, m 

0 

.. I 

\J 

0 

u 

II, 

Washington 

West Virginia 

Wisconsin 

Wyoming 

'1'O'l'ALS 

", CURRENT LAWS RAVE MODIFIED GOOD TIME CAfCULATIONS 
jJ 

\J (continued) ~,! \ 

Yes, decreased Yes, increased 

ood time good time No 

x x 

12--

x 
X 

X 

28 

--Not mutually exclusive: Some states have decreased good time for oertain-types 
of offenders and increased it for other typ~s~ 

,";""""",~c:::o:..:;.~ 

() 
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Table 36 

CURRENT SENTENCING STRUCTURE, HAS ALTERED PENALTIES FOR CERTAIN OFFENSES 

Alabama 

Alaska 

Yes 
increased 

X 

Arizona X 

Arkansas X 

California X 

Yes 
decreased 

___ ~-:;C::-"-.~ ~:: . .:::.-:-;::::::-l·::::'::-"::::'::""':":::==-=:::'"7'-:::::;-~~'::::-:::'-.:;'-;';";,;::77;-=':::-'~::--:;'--:'-_-=:;;-:;":::'-'--==---::-~_=-::;:.:::.~::-::;;.-:.=::::::==--..::::::-.::::-'::" ~.-::!::..::_:;:::;::::.:~==--=::::::.;:: ".;>,.:; • ;-~~'-: ==-;;: . ..=:..~ • 

'Colorado X 

", 

Connecticut 

Delaware 

District of 
Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

IheUana 

Kansas 

Kentucky 

-Loui s"i CiiiCi-

Maine 

Maryland' 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Nebraska 

302 Summary 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

,-, "--'",,~.--'------~""""'-''''''''-'---'-' ...... 

\\0 

o 

(' 

Yes, both 
increased & 
decreased No 

X 

X 

Table 36 
" Ii 
I' 

" II 
CURlU!1NT SBN'l'BNCING STRUCTtJRB HAS ALTBRBD PENALTIES POR CERTAIN OPPBNSBS 

'I ii, ' 
II::) . 
II ,~ 

(\' 

~.~~.~.~ .. \ 
, Nevada 

Hew Hampshire 

New Jersey"~, 
New Mexico 

New York 
North Carolina 

Horth Dak~!ta 
ohlo 
Oklahona 

Oregon 

=y~:~:~ 
ScU~h Carolina 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 
Virginia 

Washington 

west Virginia 

"i,0008in 
WyoIIing 

'TOTALS 

, , 

Yes' 

increased 

x 
X 

X 

\\,X 

X 

X 

(continued) 

Yes 

decreased 

X \\ 

X 

X 

-
31 0 

Yes, both 

increased Ii 

deCreased 

X 

X 

X 

G 

6 

Ho 

X 

X 

X 

X 

X 

.,' .'~ X~-

X 

X 

X 

...!.. 
1t 

Su.ary 

\) 

! ! , 
, , 
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Table 37 

PROBABLE IMPACT OJ!' SENTBNCING LAWS ON PRISON POPULATIONS HAS, BEEN DETERMINED 

Alabama 

Alaska 

'Arizona 
'~-

Arkansas 

CaHfornia '" 

Colorado 

Connecticut 
11 

Uelaware 

District of 
Colwnbia 

~lorida 
'9 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 
.. 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

II 

Yes 

X 

X 

X 

\x 
1\ 

\ \ 
V ,\ 

\. 

No 

x 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X' 

X 

X 

X 

X 

X 

X, 

X. 

X 

X" 

X 

X 

I 

I 
, 
i 
I 
! 

\ 

V 

~-.----~--------

Table 37 

PROBABLE IMPACT OJ!' SENTENCING LAWSON PRISON, POPULATIONS HAS BEEN DETERMINED 

(continued) 

<l \ ~ ,,' 

Yes No -
"New Jersey 

New Mexico X 

x 
New York 

X 
North Carolina 

X 
North Dakota 

Ohio X 

Oklahoma X 

X 
Oregon c • ~ .<;'. 

X 
Pennsylvania fJ 

X 
Rhode Island ~J . 

South Carolina 
X 

South Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 
" (~ 

W /)., i 
A,~~ ngton 

X 
"West Virginia 

Wisconsin 

Wyoming 

TOTALS d 

o 
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attempted to assess other measures of 
impact. In general, there has been much 
activity concerning sentencing, but not 
mu'ch study of' the actiyity o~ its conse­
quences. 

~ , 

Tables 38 through 46 reflect the 
information from the previous summary 
tables, but are organized in a slightly 

. 'different way. These latter tables 
,fndicate some differe~ces among states 
t~at: have adopted one sente.,cing reform as 

"QPpOsed to another. Al~hough it would be 
, a mistake to draw great' causal associa­
,tions.from these cross-tabulations, they 
are illustrative of the commonalities and 
differences of. the various reforms. 

Table 38 fndicates that of the 36 states 
that have retained indeterminate 
se~t~bcing as'a base to their sentencing 
struct~re, 42 percent (or 15 of them) have 
not modified their repeater or habitual 
offender statutes, 58 percent (or 21 of 
them) have increased penalties for or 
i'nsdtuted repeater or habitual offender 
~tatute9' and none of these indeterminate 
states have decreased or eliminated . 
repeater or habitual offender statutes. 
Of the l~ states that have adopted deter­
minate sJntencing, 20 percent (or three 

: states) did not alter their repeater or 
, habitual 'offender laws and the remaining 
'·80 percent (or 12 states) increased sane­
~ tions or i~stituted .new repeater or 
habitual offender laws. The table 
suggests that, regardless of basic sen­
~encing structure, there has been a trend 
towZl·rd making sanctions for repeat or 
habitual offenders more severe. No state 

... decr,eased or eliminated penalties for 
." individuals in these categories., and'the 

majority of states with indeterminate and 
with deterreinate sentencing have imple­
mented or increased penalties in these 
categories • 

-306. Sumniary 

T~e data in Table 39 show a similar 
trend. Table 39 indicates that 33 percent 
(or 12) of the states that retained 
indeterminate sentencing have not altered 
penalties for most of their statutes, 64 
percent' -(or -23) of· the. ,indatarminata 
states have increased penalties for many 
of their statutes, and one indet~rminate 
state (amounting to 3 percent of the 
total) both· increased and decreased penal­
ties depending on the specific statute. 
Comparable data for the determinate states 
shows that'13 percent (or 2) of the deter­
minate states did not alter penalties for 
most'of their statutes, 53 percent (or 8) 
of these states increased penalties for 
many of their statutes, and 33 percent (or 
5) of them both inc:reased and decreased 
penalties depending upon the specific 
statute. Here again, we see that the 
direction is toward increasing penalties 
regardless of the basic sentencin9 struc­
ture. 

There'is some 'difference between the 
indeterminate and the determinate states 
when we examine whether any modifications 
have been made in the provisions for 
sentencing appeal. Table 40 shows that 
94 percent (or 34) of the indeterminate 
states have not altered provisions for 
sentencing appeal. Of the 15 determinate 
states, 47 percent (or 7 states) have not 
altered. sentence appeal provisions, but 53 
percent (or 8), of the states have. It may 
be that states which have adopted deter­
minate sentencing have undergone a more 
thorough rethinking of criminal laws and 
procedures in general and are more likely 
to change sentence appeal procedure than 
those states that have not restructured 
their criminal code. It may als9 be, how-

-ever, that states adopting determinate 
sentencing have perceived a need to add 
further guarantees to protect defendants' 
rights or to develop other institutional 

Type of structure 
Total 

No. of states 
Row percent 
Col percent 
Tot percent 

Indeterminate 
No. of states 
Row percent 
Col percent 
Tot percent 

Determinate 
No. of states 
Row percent 
Col percent 
Tot percent 

• 

~. 
, 

Table 38 

CHANGE IN REPEATER AND/OR HABITUAL OFFENDER 
LAWS BY TYPE OF SENTENCING STRUCTURE 

Altered repeater - Habit offender laws .. 

Total No change Increased 

51 18 33 . 100% 35% 65% 
100% 100% 100% 
100% 35% 65% 

36 15 21 
100% 42% 58% 

71% 83% 64% 
71% 29% 41% 

" 

15 3 12 
100% 20% 80% 

29% 17% 36% 
29% 6% 24% 

Decreased 

,I 

0 
0% 
0% 
0% 

0 
0% 
0% 
0% 

0 
0% 
0% 
0% 

1, 

Summary 307 



J' 

~--------------------

,.;Table 39 

INCREASE OR DECREASE* IN PENALTIES 
BY TYPE O~ SENTENCING STRUCTURE' 

Altered penalUes for oertain offenses 
o 

Tffl~2.f=I!J~~,uoture_ ~ 
TOtal . 

No. of states 
Row peroent 
Col peroent 
Tot peroent 

Indeterminate 
No. of states 
Row peroent 
Col peroent 
Tot peroent 

Determinate 
No. of states 
Row peroent 
Col peroent 
Tot peroent 

Total 

51 
100' 
100' 
100' 

36 
100' 
7U 
7U 

15 
100' 

29' 
29'7 

,'/ 

No 

'14 
21' 

100' 
27' 

12 
33' 
86' 
24t 

2 
13' 
14% 
4t 

Yes, 
" inoreased 

31 
61%' 

100' 
61'· 

23 
64% 
74' 

c 

45' 

8 
53' 
26' 
16' 

I' 

No, 
deoreased 

6 
0 

12' 
lOOt 
12' 

" 1 
n 

l . .,t 
2' 

5 
33t 
83% 
10' 

."Deoreased" means either deoreased or both deoreased and~ inoreased. 
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Type ~f str\!lc~re 
Total' 

No. of s!!:ates 
Row percent 
Col perC'Jent 
Tot percent 

Indeterminate 
No. of states 
Row percent 
Col peroent 
Tot percent 

Deterl'4inate 
No. of states 
Row' percent 
Col percent. 
Tot percent 

" ., 

Table 40 

MODIFICATIONS MADE TO PROVISION FOR SEN'l'lnJCE 
APPEAL BY TyPE OF SENTENCING STRUCTURE 

Altered pro~sions for sent.enoe appeal 

Yes 
" appellate 

Total No courts 
" 

51 41 10 
100' 80' 20t 
lOOt 100' 100' 
100' 80' 20, 

'~ 

36 ,134 2 
100' 94' 6~~ 

71' 83' 20~~ 
71% 67% 

0 
41. 

, 

15 7 8 
100' 47% 53' " 

29, 17. 80, 
" 29' . 14%' 16' , 

;1 

/ 

" 

0-
" . 
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levels of sentencing appeal mechanisms, 
thereby increasing the steps in a balance 
of sanctioning powers. 

Table 41 presents the breakdown of changes 
in parole or parole eligibility by type of 
sentencing structure. Of the 36 
indeterminate states, 47 percent (or 17) 
of the states have not tightened parole 
eligibility or eliminated parole, while 53 
percent (or 19) of these states have. 
Conversely, of the 15 determinate states, 
only one state has not altered parole or 
parole eligibility or eliminated parole 
altogether. As with the trend toward 
increasing sanctions for offenses in 
general and also for repeater or habitual 
offender laws, this table indicates that, 
regardless of sentencing structure, parole 
eligibility requirements have been tight­
ened or eliminated in a majority of the 
states. 

Differences along the lines of type of 
sentencing structure appear more clear-cut 
when we examine the data relating to 
changes in good time calculations. Table 
42 shows tha-t'6i-'percent (or 24) of the 36 
indeterminate states have not modified 
t.heir good time pr07isions, 11 percent (or 
4) have increased 'good time calculations, 
and 22 percent (or 8) have decreased good 
time'calculations. Of the 15 determinate 
states, 27 percent (or 4) have not altered 
good time provisions, 46 percent (or 7) 
have increased good time calculations, and 
27% (or 4) have decreased good time calcu­
lations. In terms of changes to the way 
good time is counted i'ar accrued, it is 
clear that the majority of indeterminate 
states have maintained previously deter­
mined good time fornmlas. ,If there was a 
modification to that formula in the .. 
indeterminate states, however, slightly 
more of those states decreased good" time 
provisions than increased them. Consider-
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ably more of the determinate states kept 
the same good time provisions or increased 
the provisions than derJreased, them. It 
may be that, as frequf'mtly mentioned by 
practitioners and social scientists alike, 
good time provisions add a safety valve 
for reducing prison overcrowding. Oeter­
minate sentencing '~tates, so'mewhat more 
likely to have increased sanctions and 
tightened or eliminated parole, may be 
more likely than indeterminate states to 
see a need to expand good time calcula­
tions. 

Table 43 ShO~7S the number of states with a 
prison increase of 12 or morc~ percent 
(tabulations from 1982-1983) 148 by type 
of sentencing structure. Of the 36 in­
determinate states, 47 percerlt (or 17 
states) experienced prison population in­
creases of 12 percent or more. Of the 15 
determinate states, 60 percent (9 states) 
experienced prison population increases of 
12 percent or more. A sUght majori,ty of 
indeterminate states; then, e.xperienced 
what we defined as low population in­
creases whereas a great majority of deter­
minate states experienced high population 
increases. It should be noted that these 
data, while interesting, are only for one 
year. It will be far more illustrative to 
collect these figures and trace prison 
growth for a greater number of years, com­
paring ~eterminate states with indetermi-

·nate states. Further, additional vari­
ables such as degree of urbanization, 
population density, crime rates, or ab­
solute population figures should be con­
sidered or controlled for. 

Finalliy, 81 percent (or 29) of the 
36 indeterminate states give additional 
good time credits for prison program 
participation. Fifty-three percent (or 8) 
of the 15 determinate states do the same 
(see Table 44). Bight percent (or 3) of 
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·1 
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Type of structure 
Total 

No. of states 
Row percent 
Col percent 
Tot percent\ 

Indeterminate 
No. of states 
Row percent 
Col percent 
Tot percent 

Determinate 
No. of states 
Row percent 
Col percent 
Tot percent 

Table 41 

PAROLE ELIGIBILITY TIGHi~ OR ELIMINATED 
BY TYPE OF SENTENCIN~ STRUCTURE 

Altered parole eligibility or parole 
" 

Not more More 
Total severe severe 

.51 18 33 
100% 35% 65% 
100% 100% 100% 
100% 35% 65% 

36 17 19 
100% 47% 53' 

71% 94% 58, 
71% 33% 37% 

15 1 14 
100% 7% 93' 

29% 6% 42% 
29% 2% 'i 27% 

I 

J 
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Type o~ structure 
TOtal 

No. of states 
Row percent 
Col percent 
T()t.percent 

" 

Indeterminate , 

No. of states 
Row percent 
Col percent 
Tot percent .£-0 

(" 
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" Determinate 
No. of states 

.1' Row percent 
Col percent 
Tot percent 
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Table 42 

ALTERED CALCULA'l'ION OF GOOD TIME 
.BY TYPE OF SENTENCING STRUCTURE 

Al ter.ed calculation of good time .. 

Total No 
Yes, 

increased 
" 

51 
::B::5' 

28 11 
lOa' 55' 22' 

" 100, 100' 100' 
100' 55' 22' 

36 24 4 
100% 67% 14' 

71% 86% 36, 
71% 47% ~, 

15 4 8 
100% 21' '.\ 47' 29, 14' 6U 
29' 8' ) 14' 

C;J 

o 

) 

I) 
li~ 

J," 

Yes, 
decreased 

,. 

(C> 

12 
24' 

100' 
24, 

" 

4 
271 
33, 

(/ 
8' 

4 
271 

,. 33' 
:' " 8' 

,. 
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Type of structure 
Total 

NO. of states 
Row percent 
Col percent 
Tot percent 

Indeterminate 
No. of states ,I 

" 
Row percent 
Col percent 
Tot percent 

Ii 
Determinate " 

No, of states 
Row percent 
Col percent 
Tot perQent 
':?, 

Notes: 

Table 43 

INCP.~SEIN PRISON POPULATION 
BY 'i1'YPE. OF SENTENCING STRUCTURE 

Increase in prison population 
" 
'. 

Tot~\l :/"' Low 

c:; 

51 ·25 
100% 49% 
100% 100% 
100% 49% 

36 19 i~ ~ 

100% 53% 
71% 76% 
71% 37% 

,. 
',' 15 6 

,I 100% 40% 
29% 24% 
29% 12% 

.'. 

High 

26 
51% 

100% 
51% 

17 
47% 
65% 
33% 

9 
60% 
35% 
18% 

.... High increase is l.2% and over (1982-1983 data). 
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Type of structure 
Total 

No. of states 
Row pert:ent " 

Col perl:ent 
Tot percent 

Indeterminate 
' .. No •. of states 

Row percent 
Col percent 
Tot ~rcent 
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Tot percent 
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Table 44 
" 

CREDIT GIVEN POR :PROGRAM PARTICIPATION 
BY TYPE OF SENTI$CING STRUCTURE 

Ti.e served reduction for participation 
" 

Total No Yes 

0) 

51 14 ','r' 37 
lOOt 27\ 73t 

" lOOt 100' lOOt 
lOOt 27\ 73' 

)',' 36 7 29 ~ 

100' 19t 8U 
'7lt ~:; SOt 78' C) 
71' It, sn 

~ 

l~ 7 8 
lOOt t7\ 53t 

29, 50, 22' 
29\ It, 16t 

o 

(') 

I 
* 

~., 

\ 

nO 

the indeterminate states have conducted 
studies to determine tbe· impact of the 
atate's sentencing structure on its prison 
population. Fifty-three percent (or 8) of 
the' lS'cdeterminate states have conducted 
similar studies (see Table 45). And the 
last table, Table 46, shows that 11 states 
have not undergone any major criminal code 

',1 

revision in the past 10 years, 15 states 
have undergone piecemeal revisions, and 17 
have undergone major revisions. Very few 
states have attempted to study the effect 
of these revisicZlns on their prison 

' 0 ,populations. 

In sum, our research on .. )the sentencing 
reforms enacted in the 50 states and the 
District of Columbia during' the 10 years' 
between 1971 and 1981 indicated th~t when 
altered, penalties have been increased, 
l:epeater or habitual o:tfender and Rlanda­
tory minimum lawsins~ituted or increased, 
parole eligibility tightened or elimi­
nated, and unfortunately, little if no 
research attention paid to" the effect of 
these. changes. Al~o, regardless of the 
statutory modifications to sentencing 
structure, all states experienced prison 
overcrowding during the lO-year period of 
our research focus. It appears then, that 
there have been m"any changes and reforms, 

1':(\ 

o 

but not necessarily a lessening of 
problems. 

Indeed, the focus on the perceived ills of 
the criminal justice system, particularly 
sentencing, which began with the war on 
crime on the one hand and the concern for 
equity and fairness on the other resulted 
in a universal increase in sanctions and 
in prison populations. This despite con­
sistent reports from victimization studies 
indicating that vIctimization, in general, 
has not increased since 1973. 

It may be fitting to close this concluding 
chapter with the quote with which we began 
the book. 

••• Indeed the changes have made it 
more importa~t to understand the 
criminal justice system, its 
strengths and limitations, and to 
confront more directly than we have 
in the past the important 
administrative policy decisions which 
must be made ••• 

v" Robert O. Dawson, 1969 
Sentencing: The Decision 
as to Type, Length, and 
Conditions of Sentence. 
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Table 45 

IMPACT OF SENTENCING STRUCTURE ON PRISON POPULATION 
DETER~INED BY TYPE OF SENTENCING STRUC~URE 

Impact on prison population 
" 

Total No 

Type of structure 
Total 

NO. of states 51 40 
Row percent 100% 78% 
Col pe,rcent 100.t 100.% 
Tot percent 100% 78% 

Indeterminate 
No. 'of states .' 36 33 
Row percent lOOt 92t 
Col percent 71% 83% 
Tot percent 71% " 65% 

Determinate 0 

No. of states 15 7 
Row percent 100% 47% 
Col percent 29% , 18% 
Tot percent 29t 14t 

0 

a. 

[) 

determined 
Ii 

c;:.::::::-< 
1/ 

Yes 

11 
22t 

lOOt 
22% 

0 

3 
St 

27% 
;:t 

6% II 

" 
8 

53t 
73t 
16% 

/1 
I' 

Table 46 

, MAJOR CODE'REVISION 
BY DETERMINATION OF ITS IMPACT·ON PRISON POPULATIONS 

Impact on prison populations determined 

Total Tqo Yes 

Major code revision 
. , Total'" 

No. of states 51 40. 11 Row percent 10.0., 78, 22' Col percent 10.0.' 100' 100% Tot percent 100% 78% 22% 
No Change 

0 No. of states 11 11 0. Row percent 10.0% 10o, 0, Col percent 22% 28% 0' Tot percent 22%1;' 22% 0.% 
Piecemeal Change 

No. of states 15 12 3 ROW percent 10.0% 80% 20, Col percent 29% 30% 27% Tot percent 29' 24% 6% . 
Yes, Change 

('j 

No. of states 25 17 8 Row percent 100' 68' 32, Col percent 49, 43, 73, Tot percent 49' 33' 16' 

o 

\) 
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FOOTNOTES 

1. See for example, Fogel, 1975, Von 
Hirsch, 1976, Dershowitz, 1976, 
Peeley, 1980, McCarthy, Sheflin, & 
Barraco, 1979, Hogarth, 1971, 
Shane-DuBow, et al., 1979, Clark & 
Koch, 1977). 

2. The extensive and thorough assist­
ance of Thomas Biladeau in dev~l­
oping this section is gratefully 
acknowledged. 

3. One noted instance, and one ~hat 
would effect the course of American 
criminology, was that of Pennsyl­
vania. The Quaker William Penn, in 
receiving his charter for what would 
eventually become the oolony, insti­
tuted a system of justice which not 
only provided for more rights of 
process to accused persons, but also 
based its actions upon a defined 
code that, among other things, 
limited uSe of the death penalty to 
only deliberate murder. Tbe unusual 
experiment in the new world ended, 
however, when Queen Anne succeeded 
Charles II and annulled the colony's 
code. 

4. The CalifOrnia indeterminate sen­
tencing system (·was indeterminate in 
tbe extreme..Rather than sentence 
to a set ter,m within an i'11determi­
n~te range (i.e., 5 or 10' years for 
an ''offense which carried a maximum' 
penalty of 20 years), tbe California 
system required sentences of an 
indeterminate 'range. Def~ndants 
were sentenced, for example, to up 
to ten yea~,s, or 'up to 5 y~at:s", etc. 

o 

Preceding page blank 

---~------

5. Ralph Gardner, Jr., ·prison Popula­
tion Jumps to 369,725,· Corrections 
Magazin~, June, 1982. 

6. Ibid. () 

7. Ralph Gardner, Jr., ·prison Popula­
tion Jumps to 369,725,· Corrections 
Magazine, ,1u~e, 1982. 

8. Based on inte~views conducted by the 
Alaska Judicial Council,'Sentencing 
in Alaska" by Beverly Cutler, 
March, 19'75. 

9. For examp,le, in' 1973 no one was 
prosecuted as, an habitual offender 
(Cutle!:, 1975). 

10. The prison population in Alaska for 
1981, including those serving time 
in jails, was oniyl,OlO (Gardner, 
1982) • Por thi~ two year period 
1975-1916, onlyZ 2,283 defendants 
were char'ged with felonies 
(Rubenstein, et al., 1980). Other 
reasons why Alaska may not be a 
typical state include: the ban on 
plea negotiations was uniformly 
ordered and organized throughout the ~ 
state by the Attorney General's 
Office, and the Supreme Court 
further ruled against judges dealing!J 
with defense counsel which would 
prohibit sentence recommendation 
discussions. Additionally, all 
judge~ are required to inquire about 
negotiated pleas between counsel and 
the proeecutor-- because all pre­
sentence,bearings must be recorded, 
any plea negotiations could easily 
be detected. 
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11. 

12. 

13. 

14. 

lS. 

16. 

Personal communication with Peter 
Anderson, Criminal Court Administra­
tor's Office, Maricopa County, March 
18, 1981. 

Arizona looked at the feasibility of 
adopting the guidelines" developed 
for Maricopa County for use under 
the revised criminal code. Some of 
the original Albany researchers were 
retained as consultants and 
attempted to update the original 
guidelines by restructuring the 
guidelines to conform to the new 
code. The guidelines developed as a 
result of this effort were to be 
used in Maricopa County for six 
months, but plans were ultimately 
abandoned when it became apparent 
that the guidelines could not be 
incorporated into the new, more 
restrictive system. 

Effective March of 1982, there were 
85 inmates serving such sentences in 
Arkansas' prisons (Arkansas Depart­
ment of Corrections). 

However, probation could be 
restricted in some cases and denied 
entirely in others~ for example, 
those cases where there was great 
bodily harm, or persons had exten­
sive prior violent felonies. 

Certain capital crimes were n9t 
covered by SB 42 and remain indeter­
minate. These were not included in 
this report. Also, misdemeanors 
were not affected by the Bill. 

A "wash-out" provision was provided 
in that prior incarcerations were 
not counted if there was a 5-year 
period between release from prison 
and the date of the instant offense 
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1.7. 

18. 

19. 

20. 

21. 

22. 

23. 

for non-violent offenses, and a 10-
year period between release from 
prison and the date of offense for 
violent felonies. Note that prior 
incarcerations were counted, n9t 
convictions. 

Inmates severely criticized the 
"violent hearing provision" because 
those scheduled for these hearings 
were first notified of the mechanic­
ally recalculated date, and then 
later notified whether or not they 
were requited to attend a hearing 
before their release could be deter­
mined. 

Commitments per 100,000 persons in 
1977 were 32.4 persons1 in 1978, 
39.2 per 100,0001 ami i~"& 1979, pro­
jected to be over 40 per 100,000 
(Lipson and Peterson, 1980). 

v 
California Department of Correc-
tions, "Two Years Experience Uniform 
Determinate Sentencing Act, July 
1977-June 1979", December 14, 1979. 

Colorado Revised Statutes, 1973 
and 1980 Cummulative Supplement, 
Volume 8. 

Meyer, Kathryn, proposed Revision 
of the Colorado Criminal Code, , 
Advisory Commission on Crime~Classi­
fication and Sentencing, NOVelllber, 
1981. 

Personal communication with Tom 
Siconolfi, Connecticut Justice Com­
mission, ~rch 20, 1981. 

-:..' 
Final Report of the Legislative Sen-
tencing Commission, March 12, 1980, 
p. 2. 
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24. 

25. 

26. 

27. 

28. 

29. 

30. 

:31. 

"Revising Connecticut's Sentencing 
Laws: An Impact Assessment." by 
Gregory P. Falkin,Gail S. Funke, 
imd Billy L. Wayson. 

"Revising Connecticut's Sentencing 
Law: An Impact Assessment." By 
Gregory P. Falkin, Gail S. Funke, 
and Billy L. Wayson. 

In fact, Public Act 81-437 was 
passed in order to allow for inmate 
release from the institutions to 
alleviate the overcrowding problem. 

Falkins, et. al.~ 1981. 

These specified offenses include 
arson (1st degree), burglary (1st 
and 2nd degree), murder (1st and 2nd 
degree), manslaughter, kidnapping 
(1st and 2nd degree), assault, rape 
(1st and 2nd degree), sodomy, and 
robbery. 

Telephone conversation with Ron 
Turner from the Delaware Council on 
Criminal Justice, 1981. 

Correspondence with Samuel F. 
Harah~\n, Executive Director, The 
Council for Court Excellence, Feb.~ 
1983. 

Florida Supreme Court, Office of 
State Courts Administration. 
"Multi-ju,risdictional Sentencing 
Guidelines Project-Guidelines 
Manual." Tallahassee, Florida, 
April, 1981. 

32. 

33. 

34. 

35. 

36. 

"Multi-jurisdictional Sentencing 
Guidelines Project--Guidelines 
Manual" Office of State Court Admin­
istrator, Florida Supreme Court, 
Tallahassee, Florida. April, 1981, 
p. 1. 

The latest legislative initiative in 
this area was a bill which would 
have given judges the option of 
impoeing either a determinate (i.e., 
"fixed") cir indeterminate sentence. 
This bill was defeated in the 1982 
session. 

For 1980, this number was 770~ in 
1981 it was 1,729 (Gardner, 1982). 

Under the act, a dangerous offender 
is defined as anyone imprisoned for 
any of the following offenses: 
murder, voluntary manslaughter, 
kidnapping, armed robbery, rape, 
aircraft hijacking, aggravated 
sodomy, aggravated battery, aggra­
vated assault, incest, child moles­
tation, child abuse, enticing a 
child for indecent purposes, traf­
ficking in cocaine, marijuana, or 
other illegal drugs~ and any inmate 
incarcerated for a second and subse­
quent time for comm~:ssion of a cr ime 
for which the inmate could have been 
sentenced to. life imprisonment. 

For the trafficking of cocaine and 
marijuana, the schedule of mandatory 
minimum sentences goes from 5 years 
and a $ 50,000 fine to. 15 years and'a 
$250,000 fine, with an intermediate 
~entence of 7 years and $100,000. 
For the trafficking of morphine and 
opiates, the schedule is the same 
except for the most severe sentence, 
which is 25 years and a $500,000 
fine. For all of these groups of 
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37. 

38.· 

39. 

40. 

41. 

.offenses, the schadule cqrr,eDpondS., 
to various amounts of the oontra- . 
band. 

. ! 

nata for, (.the s~udy'!1 we:e taken. from 
the populat~~n of convia~ed felo~s . 
Sentenced in Georgiais Superior 
C01,lrts from 1,974 to J,une, 1980 •. 

For a discussio~af the Bmwaii Cor­
rectional Mastel' Plan, see Serrill, 
Mich~el, S., ,,"Building Prisons in 
Paradise," Corrections Magazine, 
Dec., 1978. 

On the other hand, statistics on the 
rate of sentenced prisoners per 
101),000 civilian population indicate 
that there was not a signifieanto 
increase in the prison population 
until the latter part of the seven­
ties. Between 1972 and 1977, the 
rate of sentenced prisoners per 
100,000 civilian population stayed 
between 38.8 and 44, giving Hawaii 
one of the lowest rates .in the 
country. By the end of 1978, how­
ever, the rate had gone up to 57 and 
by the end of 1979, it was at 93. 
(Sourcebook, 1982). 

In this regard, it is als~ worth 
noting that pre-sentence investiga­
tions are very important in Idaho. 
Unlike most states, judges are 
requireti' to state their reasons in 
the record for not ordering a pre­
sentence investigation for any 
felony case. 

The relevant cases are State v. 
Rawson, 100 Idaho 308, 597 P. 2d 31 
(1979), and State v •. Avery, 100 
Idaho 409, 559 P. 2d 300 (1979). 

42. Art. 5, 13. 
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43" . These offenses include rape~ the 
""crime against nature," and ('lewd and 
lascivious conduct with a person 
under 16. 

44. 

45. 

C.~iminal Courts Technical Assistance ~ 
Project, 1980. I 

~ Fogel's concer.n f~r equity extended 
to victims as well. Under hi's pro­
posal, victim restitution programs 
would have been vastly expanded by 
allowing victims to contract with 

46. 

47. 

48. 

49. 

criminals. ' 

Weisman, Washington~, 1975. 

with rhetoric like this, the debate 
began to focu~ on which ·bill would 
be the tougher measure. For their 
part, the Democrats supporting the 
H.J. II proposal emphasized the 
determinacy of their.entire sen­
tencing structure, the severity of 
the extended terms, and the fact 
that Thompson's Class·X offenses 
were subject to the sl,une six-year 
mandatory minimum term under this 
proposal. In addition, before the 
House passed the Judiciary II pro­
posal (asHB 1500), both· the sever­
ity and the range of sentences for 
Class 1 offenses were increased (to 
6 to 25 years from 4 to 12 years) •. 

As originally passed, these convic­
tions had to be within Illinois, but 
this has since been changed to apply 
to any equivalent convictions in the 
United States (See Illinois Code, 
1982 Supplement). 

These rules and regulations include 
71 diffa~ent offenses, some of which 
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are very ambiguous and minor. One 
such offense is disturbing the peace 
and quiet. 

50. Information from personal corre­
spondence with Mr. Fischer • 

51. It should be pointed out that addi­
tional research on the question of 
racial disparity in sentencing is 
currently underway. Significantly, 
attempts are being made to employ a 
variety of statistical measures of 
variance, including standard and 
stepwise regression as well as con-
figural analysis. Unfortunately, 
analysis will be limited to the type 
of sentence rather than an examina­
tion of both the type and length. 
Moreover, the number of independent 
control variables is somewhat 
limited. 

52. The survey response rate was a rela­
tively high 65 percent. 

53. Sentence examples from selection 
provided by legal section, Louisiana 
Department of Corr.ections, Septe~. 
ber, 1982. 

54~' Sourcebook of Criminal JUstice S.:a-
'tistics, 1982. --

55. David Fogel, •••• !! ~ the Living 
Proof ••• " , Cincinnati, W.A. Ander­
son, 1975; Alan Dershowitz, Fair 
and Certain Punishment, Repo~f 
the Twentieth Century FUnd Task 
Force on Criminal Sentencing, New 
York, McGraW-Hill, 1976, Andrew Von 
Hirsch, Doing Justice-~ Choice ~ 
Punishments, New York, Hill and 
wang, 1976. , 

.. 

I' iI 

._--_ .... __ ... ,'-"' . ."." 

56. We are indebted to Dr. David Fogel 
of the University of Illinois at 
Chicago for making available back­
ground information relating to crim­
inal justice issues in Maine. 

57. In fact, Maine was not isolated from 
the tumult of the sixties, either. 

58. 

59. 

In this regard, it is interesting to 
note that some of the impetus for 
reform appears to have come ftrc.m an 
organization comprised prima.rily of 
offenders artd ex-offenders. Thte 
Statewide C'.)rrectional Alliance for 
Reform (S.C •. A.R.) successfully 
challenged prison regulati~)ns ort 
literature, the right of prison~!rs 
to assemble, and the rig~lt of elt­
prisoners to organize inmates. 
Several SCAR members also served on 
Governor Curtis's Task 'Force on 
Corrections. However, the recom­
mendations of the ~ask Force were 
considered too radical and were 
never acted upon by ~he legislature 
(Kramer, Hussey, et. al., 1978). 

The others had not beenpubl!shed by 
the Ume the Commission had com­
plete~ the bulk of its work. 

T .... e Commission's arguments against 
the parole board were based on some­
what spurious grounds. Responding 
to critics who claimed that its 
decisions were capricious and 
counter to due process, the board 
had adopted a policy whereby it 
released virtually all prisoners 
(over 95 percent) when they first 
became eligible for .. parole. Thie 
policy was well known among judges 
and other participants in the system 
(Kramer, Hussey, ~t al., 1978). 
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60. 

61. 

62. 

-153. 

64. 

65. 

66. 

The code also establishes and clari­
fies several rules of law. For 
example, it specifies the conditions 
under which one person may be held 
accountable for the criminal 
behavior of another. 

state v. O'Briki.s (1981) Me., 426 A. 
2nd 893. 

This information was obtained in a 
phone conversation with Mr. Dyer. 

Unless noted otherwise, information 
on the Maryland sentencing Guide­
lines was obtained from Ms. Pat 
Nelson, Director of the project, and 
Charles Clemons, Research Analyst. 

Crimes of violence include abduc­
tion, arson, kidnapping, man­
slaughter, mayhem, murder, rape, 
robbery, sexual offense in the first 
or second degree, use of a handgun 
in the commission of a felony, 
assault with intent to murder, 
assault with in:tent to rape, and 
attempts to commit any of the 
felonies. In 1981, robbery with a 
deadly weapon was ~dded and, in 
1982, burglary (nighttime) was 
added. 

In addition, the maximum for the 
offense of manslaughter by automo­
bile or motorboat was raised in 1982 
from three to five years. 

In a forthcoming 'National Institute 
of Justice publication, Professors 
Bowers and Pierce of the Center for 
Applied Social Research at Nortt·~­
eastern University will address the 

\question of whether the "gun law" 
has had a deterrent effect. How­

,.~veJ:Fthe law is continuing, accord-, 
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67. 

68. 

69. 

70. 

71. 

l, 

Ii 

ing to professor Bowers' preliminary 
indications, to have a deterrent 
effect. Initially, it had been 
speculated that this effect was due 
to the amount of publicity that the 
law received when it first went into 
effect. 

Unless specifically cited, informa­
tion on sentencing guidelines in 
Massachusetts was obtained from the 
following sources: "Superior Court 
Judges Test proposed Sentencing 
Guidelines", a press rel~ase from 
the Chief Justice of the Superior 
Court, Thomas Jakob Marx, "The 
Question of Racial Disparity in 
Massachusetts Superior Court Sen­
tences", unpublished report to the 
Massachusetts Scperior Court, May 
16, 1980, and the sentencing guide­
lines manu~l developed by the Massa­
chusetts Sentencing Guidelines 
project and the Committee on Proba­
tion and Parole of the Massachusetts 
Superior CQurt Department. More 
recent information was obtained from 
Mike McEnneny. 

Thomas Jakob Marx"wThe Question of 
Racial Disparity in Massachusetts 
Superior Court Sentences," p. 7, 
Report to Massachusetts Superio~ 
Court, May 16, 1980. 

Naturally, the guidelines did not 
override the provisions of the 
Bartley-Fox amendment. 

For a discussion of~~e most impor­
tant of these determinate sentencing 
proposals, see zalman (1978) and 
Zalman et al., (1979). 

We are grateful to Kevin Bowling, 
former Director of the MFSP, and 

72. 

73. 

74. 

7$. 

76. 

Garrett peaslee, current Acting 
Director, for providing us with 
information about the history and 
current status of the project. 

In addition to the resignation of 
two of the state's Supreme Court 
Justices (including the Chief 
Justice), the gUidelines effort was 
set back by the sudden deaeh of. 
Justice Blair Moody, who was also 
the Chairman ,of the Sentencing 
Guidelines Advisory Conunittee. 

:1 

Some recent work (Blumstein, 1982) 
argues that simpl;{,ignoring the 
coefficients for raGe ahd other 
inappropriat.e variables, without 
recaloulating the equation, 6imply 
distribut:~1J the effect of the 
inappropriate variables on the 
appropriate, weighted ones used to 
fdrm the prior record and seved ty 
dimensions. 

The 'N 
niOus 
other 
armed 

fot the aft~rsamp,le of felo­
assaul t cases w~s 39, I~for 
aasaults it. was 53, and for 
robbery, i,t wasl~6. I 

Both of the studies disoussed in 
this section are reviewed and ana~ 
lyzed in greater detail by Cohen and 
Tonry in a forthcomihg publication 
entitled Research ~ sentencing,1 
The Searoh for Reform (Blumstein et 
al., eds., expeoted 1983)~ The dis­
cussion here has benefited from 
access to th~ final draft of this 
report. 

See Blumstein (1982), "An Approach 
to the Allocatlon of Scarce 
Imprisonment Resources" for an 
interesting alternative discussion 

77. 

78. 

79. 

80. 

81. 

82. 

83. 

of how prison populations might be 
kept at pre-determined levels. 

Based on 1963 legislation. 

See Shane-DUBow, et al., 1979, p. 
36-3S for a discussion of Minne­
sota's parole guidelines. 

For more detail of the politics 
involved in Minnesota's sentenoing 
reform effo~t, see Susan Martin's 
exo~11ent review "The politios of 
Stmtencing Ref.orml A comparative 
Case Study ~f the Development of 
Sentencing Guidelines in pennsyl­
vania and Minnesota," forthcoming. 

Commission members inolude a Suprame 
Court Justice, two trial ju~ges 
appointeCi by the Chief Justice, a 
prosecutor, a defender, two oiti~ens 
appointed by the Governor, the Com­
missioner of Corrections, and the 
Chairman of the MeB. A research 
staff was also appointed consist!ing 
of a director, administrative 
assistant, sectetary, and four 
researchers. 

The average sentence was found to be 
19.5 months, property crimes were 
13.8 months, and person offenses 
28.5 months. 

See the preliminary Report ~ the 
DevelOpment and Impaot of the Minne­
~ Sentenoing Guidelines, 1982, . 
for a discussion of the alternate 
dispositional lines developed by the 
Commission. 

Some critics contend that a true 
just deserts model should not' 
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84. 

85. 

86. 

87. 

// 

include prior criminal history 
information in determining sen­
tences. 

See 'Bl,umstein, "The Impact of 
Changes in Sentencing policy on 

"prison Populations," forthcoming. 

Ini tially, the Commission attempted, 
to modify this law by simply alloW­
ing a reduction in, the severity 
level of one or two points, depend­
ing on the offense., In doing so, 
the commission hoped to take into 
account the variety of" offenses and 
the different meanings attempt and 
c .. onsp~racy may have, when attached to 
different offenses. This modifica­
tion, however, \fOuld have resulted' 
in significant population increases 
in institutions, and the commission 
adopted the old law of halving sen­
tences for attempts and conspira­
cies. 

The MeB, however, still had juris­
diction for those inmates sentenced 
before the sentencing guidelines 
legislation and coul~ also make dis­
cretionary decisions of when to 
release inmates to work release pro­
grams. Inmates were eligible for 
work release only'after serving half 
of their sente~ces.·· 

The director of research for the 
Commission and others concerned 
about the impact of the guidelines 
have "contributed articles to the 
June 1992, issue of the Hamline Law 
.'Review which we highly recommend to 
\y 

those wishing more details on post-
implementation effects of the Minne­
sota sentencing reform. 

.0 
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88. 

89. 

90. 

91. 

92. 

93. 

94. 

95. 

96. 

There is almost no evaluation liter­
ature on the effect of the Minnesote 
guidelines that has been done. by 
researchers who were not ,~ part. of 
the initial guideline developnent 
effort. Although the tesearch 
integrity and skill~ of the original 
Minnesota res~arch team are hardly 
in question, it would be an addition 
to see work done on the Minnesota' 
experiment by qualified individuals 
who were not part of the reform 
project. 

" 

Mississippi does not have a separate 
statute for armed robbery. 

Correspondence with John Hopkins, 
General Counsel. 

From May 1" 1979 to April 30, 1980, 
over '40 percent of all felony cOn­
victions in Nebraska were for Class 
IV offens,es (Sutton, 1981). 

Most offenders in Nebraska are 
. released at this time. 

Memo from Donald A. Rhodes, of the 
Legislative Counsel Bureau, August 
31, 1982. 

We are indebted to Thomas Barry, 
Coordinator of Judicial Education in 
New Hampshire, for forwarding-~ copy 
of the s~cial courb rules relating 
to the Sentence 'Review Division. 

It appeared that prosecutors were 
son;\ewhat unwilling to charge and 
judges somewhat unwilling to sen­
~~nce all ~rsons as severely as the 
law required. See Feeley ,(1980). 

Personal communication with Mike 
McEnneny, Administrative Office of 

I, 

the Courts, and John Po~lem~, New 
York State Court Administration 
Office, 1981. . 

97. Unless ot~~~rwise noted, information 
about the act is drawn from Clarke, 
Steven H., and Rubinsky, Elizabeth 
W., North £!rolina'~ E!!! Sentenc­
ing~, Institute of Government, 
University of North Carolina at 
Chapel Hill, 1981. 

99. 

100. 

CI 
It should be plint~liouc that North 
Carolina i.s' one of )/on1.y three states 
(the other two beirig Illinois and 

Vermont) which auth9rize judicial 
participation in the plea-bargain­
ing process. Moreover, unlike 
Illinois and Vermont, North Caro­
lina! s law provides faw guidelines 
for this partici~tion, other than 
to delegate ultimate authority for a 
"plea arrangement as to sentence" to 
!he trial judge and to require 
..udges to notify the.relevant par­
ties of, their decision regarding a 
proposed sentence. According to 
Lefstein, "The statute indicates 
ne,it;her' when nor in whet manner the 
trial judge may p~rticipate. The 
c,rticial question respecting the 
degree of pressure, i,~ any, that a 
judge may use in seeking to convince 
a defendant to plead0'gt!ilty is nut 
a.ddressed. "0 

f;hane-DUBow, Brown, and Olsen 
(1982), also found that unmarIil!d 
~isconsin felons reC'Jeived sl10rter 
sentences (col'ltrolling for similar 
,o~hervadables). '" 

There is. only one r~J~(ormatory for 
waften in Ohio. Howe f)r, a distinc-

, tiO~ is made betweenJ) peni~enti.ry 

101. 

102. 

103. 

104. 

105. 

106. 

107. 

or reformatory commitment for pa~ole 
purposes. 

'0 

Swisher, 1978. 

Letter from Thomas R. Swisher of the 
Ohio State Bar Foundation to Judge 
Guy Goulard, Director of the Sen­
tencing Project, Ottawa, Canada 
March 10, 1981. ' 

From January to August, 1981, the 
Governor rejected only six percent 
of the parole releases (Dep~~tment 
of Corrections, 1982). 

~his bill also allows inmates a 
deduction of 20 days for every pint 
of blood· donated to tbe Red Cross or 
other sgency, \IP to four donations 
or 120 days per year.. This credit 
Cannot be revoked under any circum­
stances. 

However, current legislation is 
attempting to seek a reversal of 
this order.~ 

" 

Taylor, Elizabeth, "In Search of 
Equity: The Oregon Parole Matrix" 
.tJedera1 probatiClI!' March 1979 f V. 
43, N. 1, p. 54. 

'\ 
Personal communication \with, Linda 
Zuckerman, Legal Co·unsel, House 
Judiciary Committee. 

108. The Commission consisted of four . 
~e~islators, four judges, a prose~ 

'cutor, a public defender, and a 
criminologis t. " 

\ 109. ~ Collection !..f!E2ll, !Jennsyl­
vani~ ~ommi8sion on Sentencing 
1980. I , 

P'ootnotel 327 



I~ 

~-~.....---~------------- -- --------------,...-----------------

I 
-" 
• i 

2' 

i ,; 

110. 

111. 

112. 

113. 

114. 

115. 

116. 

117. 

118. 

119. 

120. 

121. 

122. 

123. 

124~ 

!) 
~ 

Weighting pri,(),r- record <'according to 
seriousness was a relatively unique 
development in guideline research. 

For a fuller description of the 
politics of sentencing reform in 
Pennsylvania see Martin, 1993. 

Martin (1983) discusses the basis 
for strong regional sentencing 
differences in Pennsylvania. 

Previously only in 20 percent of the 
cases, they are now required f~r ~11 
felony convictions. 

partridge and Eldridge, 1974. 

There are no good-time pro,risions in 
Rhode Island. 

"A Study and Review of Prison Over­
crowding in South Carolina," South 
Carolina General Assembly Legisla­
tive Audit Council, 1983. 

Legislative Audit Council, p. 150. 

Ibid., p. 11. 

Legislative Audit Council, Personal 
oommunicaion with Frank SaNdera. 

Cathcart r At ~l.t 1981. 

Sanders, personal communication. 

LAC report. 
j! 

It should be cautioned, however, 
that prior record variables were not 
:f.noluded in.\ the new admission evalu­
ations. 

The Act did not change the statutory 
designation,for any offense~ 
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125. 

126. 

127. 

128. 

129. 

130", 

131. 

132. 

133. 

134. 

135. 

Vance, 1974. 

1978 Handbook on Parole, 
o)f Pardons and Paroles. 

Texas Board 

\'l Ii \,\ 

HoWever, 
increase 

this was only ,a 5.4 percent 
'-' 

from 1980 (Gardner, 1982). 
'-' 

Personal communic~F~~n, Oldroyd, 
. 1982. 

"Sentencing Data Project: Six Month 
Evaluation--February-July, 1982~ by 
the Supreme Court of vermont, Office 
of Court Administrator, September 
1982. 

"procedure for Use of Sentencing 
Data", January 25, 1982. 

Personal communication with Kenneth 
Montero', Director of Legal Research, 
Supreme Court of Virginia. 

The studies include the following: 
State Crime Commission Sentencing 
Study, 1977: Legislative Committee 
study, Bouse Document No. 26, 1980~ 

Virginia Department of Corrections, 
Sentencing Disparity in Virginia ~ 
Court Setting, 1980: and "Sentenc­
ing in Criminal Cases: H~ Great 
the Need for Reform?", University 
of Richmond Law Review, 1979. 

61 Virginia Law Review, p. 1705.6 
(1975). 

In Virginia jury trials, the jury 
determines a non-suspendable sen­
tence which may be, but seldom is, 
red~ced by the judge. 

66 Virginia .!!!! Review, p. ,,257 
(1980) • 

I 
I 
\ 
I 

" • I 
I 
i 
I 
I 
i r 
I 

: . 

j 

,

-.,.: .. 1 I' ,\ 

1 
',1 

.. 

136. 

137. 

138. 

139. 

140. 

141. 

142. 

See Code of Virginia 53.1-196 1982 
p. 218. 

Code of Virginia 53.1-201 19B2, p. 
220. 

The Parole Decisions Project was 
also concerned about any change that 
might occur in the prison population 
as a result of the implementation of 
the parole guidelines. A computer­
ized model was developed to make 
projections of the prison popula­
tion. The project also developed an 
information system that stored in­
formation gathered on the offender,· 
the offense, prior record, o.ther 
data used in predicting parole per-
formance, and the de.cisions of the 
parole board. 

The Commission consists of 15 voting 
members appointed by the Governor. 
Members include four Superior Court 
judges, two defense attorneys, two 
prosecutors, three citizens, the 
directors of three state agencies, 
and the chief of a local law 
enforcement agency. Four legis­
lators serve as non-votin.", members. 

\ 'I 

I 

Currently, ther~ are mandatory mini­
mum provisions for offenses commit­
ted with a firearm, for repeat or 
habitual offenders, and for first 
degree rape. 

Correspondence with Paul Crabtree, 
Administrative Director of the 
Courts, S~preme Court of Ap~eals, 
West Virginia, September, 1982. 

The site of the new prison was the 
focus of an extended debate as well 
as legal action by parti~a who 
attempted to block the location of a 

143. 

144. 

145. 

146. 

147. 

prison in Milwaukee, preferring 
rural, less populated counties as 
potential sites. To the credit of 
the Department of Health and Social 
Services which was attempting to 
locate the new facility near the 
home of many of the state's inmates 
to encourage family visits (44 
percent of the felony case10ad is 
from Milwaukee), as well as to 
increase the possibilities of hiring 
non-white guards for the institu~ion 
(county locations of most of the 
eXisting facilities have minimal or 
non-existent minority populations), 
Milwaukee remained the site. 

The parole board is also part of the 
Departme.nt of Health and Social 
Services. 

Well over a third of the felony 
caseload is disposed by probation 
sentences. Personal communication 
with the Director of the Bureau of 
Community Corrections, 1983. 

Class A offenses include first 
degree murder and treason. Class B 
offenses include first degree sexual 
assault and armed robbery. Class C 
offenses include burglary, unarmed 
robbery, and second degree sexual 
assault. Class D offenses include 
certain kinds of theft and third 
degree sexual assault. Class<~ifi: 

offenses include car theft and false 
imprisonment. 

Personal communication with Ed 
McClain, Deputy Director of State 
Courts. 

See Shane-DuBow et a1., 1981, for a 
full discussion of the effect of 
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148. 

extra-legal and "quasi~legal" vari­
ables on sentenceo for armed rob­
bery. 

"Or, indeed, addressed their rela-' 
tionship to crime commission or con­
viction,publi,c safety perceptions, 
or otherOcriminal j1,lstice system 
problems •. 

S~~tistios on pri~on population 
increases were compiled from docu­
ments published by the ButellU of' 
Justice statistics~ u.s. Department 
of Justice, Washington, D'~C. 
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