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About the National Institute of JuGtice

The National Institute of Justice is a research branch of the U.S. Department of Justice. The Institute’s mission

is to develop knowledge about crime, its causes and control. Priority is given to policy-relevant research that
can yield approaches and information that State and local agencies can useé in preventing and reducing crime.
The decisions made by criminal justice practitioners and policymakers affect millions of citizens, and crime
affects almost all our public institutions and the private sector as well. Targeting resources, assuring their effective
allocation, and developing new means of cooperation between the public and private sector are some of the
emerging issues in law enforcement and criminal justice that research can help illuminate.

Carrying out the mandate assigned by Congress in the Justice Assistance Act of 1984, the National Institute of
Justice:

L Sponsors research and development to improve and strengthen the criminal justice system and related crvrl
justice aspects, with a balanced program of basic and applied research.

® Evaluates the effectiveness of justice improvement programs and identifies programs that promise to be
successful if continued or repeated.

® Tests and demonstrates new and improved approaches to strengthen the justice system, and recommends
actions that can be taken by Federal, State, and local governments and pnvat(: organizations and individuals
to achieve this goal. . .

® Disseminates information from research, demonstrations, evaluations, and special p programs to Federal, State,
and local governments, and serves as an international clearinghouse of justice miormauon‘

® Trains criminal justice practitioners in research and evaluation findings, and assists pmmnoners and researchers
through fellowships and special seminars.
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Authonty for administering the Institute and awarding grants, contracts, and cooperanve agreements is vested
in the NIJ Director. In establishing its research agenda, the Institute-is guided by the prm\\rmes of the Attorney
General and the needs of the criminal justice field. The Institute actively solicits the views of pohce courts, and
corrections practitioners as well as the pnvate sector to identify the most critical problems and to. plan research

that can help resolve them. Current priorities are:

® Alleviating jail and prison crowding . \\

® Assisting victims of crime \:\
® Enhancing involvement of community resources and the private sector'in controlling crime \
® Reducing violent crime and apprehending the career criminal

® Reducing delay and improving the effectiveness of the adjudication process o

® Providing better and more cost-effective methods for managing the criminal justice system

® Assessing the impact of probation and parole on subsequent criminal behavior .
® Enhancing Federal, State, and local cooperation in crime control
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Preface

The following review of the context, content, and impact of sentencing reform cver the
past ten years must, of necessity, omit many details. Our intention was to provide an
accurate overview of these aspects of each state's current sentencing structure, but,
importantly, an overview that was useful to both practitioners and social scientists.
We attempted, then, to report statistical findings in a way that would be of interest
to judges as well as to researchers. Additional and other original sources are cited
for those who wish more detailed information.

e

5 .+:Certainly there have been great changes in this country

| during the past ten years, and these changes have had a

! profound impact upon government efforts to deal with 7

; antisocial behavior. Indeed, the decade has come to be known
; : as a period of gocial revolution, so great have the changes

i been,; particularly in the large urban areas. Though this is

;\ ' true, it does not follow that the (administration of criminal 2 /
{ justice) issues stressed are less significant than they were

! ten years ago. Indeed the changes have made it more important
to understand the criminal justice system, its strengths and
limitations, and to confront more directly than we have in the

past the important administrative policy decisions which must
be made....

Sources for this review of sentencing reform are varied. We collected information
from published materials, from scholarly journals, and from documents developed and
printed by various state agencies. We also talked with many individuals in different
states, and surveyed a selected number|of states (see Appendix A) when published

. information on their sentencing structure was not in abundant quantity. Although
there may be individual and excellent studies that we overlooked and some aiterations
to sentencing laws that we omitted, we feel we have included as much of the current

knowledge on sentencing reform and its impact as is realistically possible to gather
in an effort of this kind. :

(&)

Robert O. Dawson, 1969
Sentencing: )

mhe Decision as to Type,

Length, and Conditions of

Sentence

e iy g <

Despite the caveats mentioned above, this review is unique in its scope. There is no
other extant source of the information contained herein. We claim our omissions and
errors, therefore, but believe that the assembling in one source of each state's sen-
tencing reform data is an important first step in understanding the changes that have
occurred in our criminal courts in the past decade.

A e 5

The discussion of sentencing reform in each state is organized in a similar fashion
beginning with a section tracing the history of the current sentencing structure or
the reform, followed by a summary of the content of the actual reform and concluding
with a section discussing the impact and effect of the reform. Whenever the data per-
mitted, we included original analysis of the reform and/or its impact. For ease as a
reference, the review is presented in alphabetical order of the states. The conclud-
ing section entitled "Summary.and Typology of Sentencing Reform" attempts to discuss
the commonalities in the many types of sentencing reform and in théir many impacts. A
table portraying the salient variables which best characterize each state's sentencing
structure is also included in the final section. -

Many individuals assisted us in this effort. We are grateful for the editing
assistance and colleagual support of John Reindl and Carol Toussaint. Gail Hoffman
did a masterful job of typing the final draft and correcting our sometimes confused
writing. John Elder, Tom Biladeau, Rod Martin, and Paul Higgenbotham served as
research assistants during earlier drafts of this work, and some of what we present
here is due to their work of a year or two past. We also owe thanks to the numerous
individuals in the various states who willingly answered our even more numerous .
questions, and sent us more information on sentencing than we believed existed.

1)

&S
A

T T

—

[

Preface 1iii

- B Preceding page blank L

14
Vi




B

PRV = c-suit RS

e < o o gt e e

e i A

e
[

i R AN S TR
yo

Finally, we thank our families and close friends who persevered with us during the

sometimes dreary stages of -

\

statute reading to the completion of this projact.

Given the répidity of,sentencing‘structure modificationwin‘the ast ten
‘ ‘ . L in the past ten years, we ho
this document remains telattvely‘upeto~date between the writing and the readiég. e
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i

iv Preface

IET; s

Sandra Shane-DuBow

May, 1983

. Madison, Wisconsin

0

,,,,,,,,,,,,,

i i e o et 5

e i e g b 0 et i e

INTRODUCTION

Growing public awareness and concern over
what appears to be an increasing crime

rate has focused attention on the courts
and jsentencing. . Although the courts are

‘only one decision making point in a chain

of discretionary judgments brought to bear
on any criminal case, and despite the fact
that decisions made by the courts cannot
be directly linked to changes in the crime
rate, the courts and their sentencing
function, in particular, have come under
heavy criti¢ism. Similar criticisms have
been voiced by those who are less con-
cerned with apparent increases in crime
and more disturbed by allegations of in-
equities in sentencing and disparities in
the imposition of punishment. Thus, dis-
satisfaction-with many aspects of the
criminal justice system has led to reexam-
ination of its most visible and reviewable
(and researchable) part-~the sentencing
court.

Since the late 1960's, the equity, speed,
andideliberation of judicial sentencing
has been the subject of public debate,
legislative reform, and research scrutiny.
Although preliminary conclusions regarding
the extent and magnitude of sentencing
disparity of variability are sometimes
contradictory,l a number of states have
altered their sentencing laws as a re-
sponse to the concern over sentencing
disparity. - During the last decade, deter-
minate, fixed, or flat time sentencing
became a common modification in the stat-
utes dealing with punishment because it
theoretically established an equitable,
predictable, and stan?ardized sentence for
anyone who committed)che same crime. The
rehabilitative, indeterminate ideal was
seen as flawed, so typically, determinate
sentencing eliminated the parole functioh.
Convicted offenders were to serve the sen-

o

.
7
&
tence that was imposed (plus or minus
good-time considerations). However, the
decision to incarcerate or not generally

remained a judicial decision.

Sentencing guidelines were yet another
form of sentencing reform. Seen as less
intrusive than the rejection of indeter-
minancy and the adoption of determinate
sanctions via législated changes in sta=
tutes, judiclally sponsored standards
established in the form of sentencing
recommendations or guidelines were devel-
oped for use in some states,-often
intended to be implemented within an
existing indeterminate sentencing struc-
ture. To some, guidelines were seen as
more -responsive to social change, decrimi-.
nalization, or shift in public.sanction
because they could be modified without ,
legislative action, were intended to be 7
updated, and were not seen as applicable

in every case. (One armed robbery was not

seen to be the same as all other armed ;
robberies.) Lo AR . 7

Over the same period of time that determi- . -
nate or guideline sentencing schemes were
being established, specific sentencing ‘
laws érwprOCeduresiwere‘also being imple- /
mented, sometimes in the same states and ]
sometimes regardless of the overall sen- /
tencing structure, to increase penalties;f
especially for offenders who committed

very serious crimes or who could be clags--.
ified as repeat or habitual criminals.
Still other responses to apparent in- -
creases in strength of public concern:
about specific offenses, such as sexual
assault or drug crimes or. over specﬁfic

attributes of an offense such as the use A
of a gun, resulted in the development of <Q
mandatory-minimum sentencing schemes in e
which a determinate prison term /had to be - =

impcsed and probation was not an option to
‘the sentencing judge. Other géntencing,

. "/‘ .
Introduction v
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reform plans called for presumptive sen-
tencing or a hybrid blend of new senten-
cing laws and practices.

This review of sentencing structure reform

reports on changes in sentencing plans
that have occurred in general jurisdiction
courts in 50 states and the District of
Columbia during the past ten vears. We
have attempted to illustrate some of the
variety of forms these plans have taken.
Whan appropriate and/or available, sum-
maries and criticisms of reform research
and evaluations of reform impact are
noted. It is clear that differing appli-
cations of the idea of sentencing reform
have resulted in greatly different schemes
from state to stiite, even when the reform
was ostensibly the same type. Maine's
determinate sentencing, for example, is
much different from the determinate sen-
tencing now used in Illinvis. Because
sentencing reform is frequently set in
policy decisions, we have also included
brief reviews of the historic or political
context of sentencing structure modifica-

 tions in each state.

A further word concerning the political
context of sentencing reform is in order
here. Frequently, sentencing reform was
locally developed and implemented in only
one jurisdiction. This was particularly
true with guideline schemes. In some of

. these states, the early guideline work was

adopted in revised fashion for statewide
use. In other states, proponents of de-
terminate sentencing legislation or those
disenchanted with how the earliest guide-
lines actually worked caused the senten-
cing reform movement to shift to other
‘considerations, abandoning the guideline
idea entirely. -In most cases, the deci-~
gsion to use or not use the early reforms
was based on a combination of policy deci~
sions and practical needs. The control of

vi Introduction

crime through sentencing reform, though
never documented as a valid association by
¢criminologists and pragtitioners, was a
frequently used argumerit in the machina-
tions of state political careers. Despite
the dearth of objective data, political

actors in some states continued. to make
public announcements about the need for

sentencing reform, often in the context of
the determinate or mandatory bill they had
just sponsored, ~

Other problems with sentencing reform sur~
faced. The first guidelines suffered from
some methodological flaws, for example,
that created other problems in the crimi-
nal justice system, impacting on that sys-
tem in ways their originators had not
foreseen. Dissatisfaction with the
methodology used in developing the early
guidelines and the guidelines resulting
from this methodology was not, therefore,
unfounded. However, as we shall see in
the following review of more recent sen-
tencing reforms, both political decision
making and methodological problems have
been a burden to non-guideline reforms as
well. Jaundiced legal actors, the public,
and even Some convicted offenders have
taken a.dim view of such embattled "pro-
gress™ in criminal justice reform.

Several states adopting a version of the
justice model have carefully developed a
combination of guidelines and determinate
sentencing ‘reforms with limited penalties
and little judicial discretion. Others
have adopted strict determinate senten-
cing. And still others have followed the
early guideline model closely, structuring
judicial discretion but not limiting it,
usually withir an indeterminate sentencing
scheme. None of.these approaches, or any
of the other "hybrid" sentencing reforms,
has been shown to effect the crime rate;

i g SRS

o

Courts

/151/Sentencing Reforn
in the United States:
History, Content, and kffect

/t21/3. Shane-DuBow, A.P. Browun,

and E. Olsen, Wisconsin Center

for Public Policy

Intended for use by oriminal justice practitioners and researchers,
this revigdw of sentencing structure reform reports on changes in

sentencing plans that have occurred in general jurisdiction courts
throughout the United States between 1973 and 1983.

tracing the history of the current sentence gtructure or reforu,

desceribing the content of the reform, and discussing the reform's
impact and effect.

/pz/Comiion reforms States have underbaken involve determinate ‘ ‘
sentencing, sentencing guidelines, inereased penalties for serlous‘anu
nwabitual offenders, mandatory-minimum sentencing schemes, prasumptive
sentencing, and hybrid blends of uew sentencing laws and prao@iges.
/piz/The book also contains a brief history of sentencing, punishment,
and imprisonment in Europe and the United States since tihe 16th
ecenbury; its concluding section discusses common features of

sentencing reforms and their impacbs. ‘

/pg/1585. 348 pp. Sponsoring agency:
U.S. Department of Justice.
Abt Associates, Inc.
. 97667

Availability 777y

-y
Ly

DN,

Footnotes.

‘/pe/h summary of sentencing reform and its impact is p?ovided fov each
" State and the District of Columbiaj; cach summary contains sections

National Institute of Justice,

blﬂ»OOQ
\ 130 7
M ‘;\\3 'L-w.)w ;J)f

Tables.

Contract number J-LiAA-013-Tb awaraed to
Bibliography. Appendix.

HCJ




et L

all have had at least some positive re-

" sults with regard to standardizing senten-

A

that were being linked to sentencing.
Some did begin to address the one aspect
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HISTORIC PERSPECTIVE “
Before discussing the results of our exan—
ination of sentencing reform, it is illus-
trative to begin with a broader view of

the subject. To more realistically under-

stand the topics of sentencing variability
and sentencing reform, it is useful to put

‘the current thinking regarding these sub-

jects into perspective. Despite recent
proposals calling for what is sometimes
seen as modern change from indeterminate
to determinate sentencing, determinate
sentencing is hardly a new concept. This
section briefly traces modern historical
development2 of sentencing, punishment,
and imprisonment in Europe and the United
States.

Europe. Lacking a cohesive and rational
criminal code, judges of the eighteenth
century were commonly presented with situ-~
ations where/a defendant had been found
guilty of some crime which was proscribed
in the existing codes but sanctionable by
a wide array of punishments. Even where a
penalty was specifically noted the judge
was allowed great latitude to increase or
diminish the penalty.

The nature of the penalties imposed dAuring
the eighteenth century had not changed
much from earlier times. The death penal-
ty remained a typical sentence for major
crimes. Executions were practiced in pub-
lic and in a myriad of forms. Major
crimes included a great many offenses.
Violent felonies (a more modern term) such
as murder were punished by death, as were
crimes against the state such as treason,
The legacy of medieval times and the
strictures of religion made sorcery and
witchcraft crimes punishable by death, and
suicide the occasion for mutilation of the
‘Even such relatively minor
crimes, at least by modern standards, as

4

&
&

petty theft were punishable by hanging.

n, During the reéign of George II (1760-1820),

‘the English criminal code contained over
200 capital crimes. They ranged from mur-
der to cutting a tree on another person s

property.

Rarly attempts to make the criminal jus-
tice system more rational and more humane
were few and generally shortlived.3 mow-
ever, by the mid-eighteenth century some
in-depth attempts to alter the nature of
the criminal justice system were at least
being discussed. 1Indeed, it is in the
eighteenth century that significant and
lasting critisisms and proposals were
first offered and gained ground. In 1748,
Montesquieu, the French philosopher, act~
ing in accord with the developing humani-
tarian enlightenment of the period, pub~
lished Spirit of Laws. In this single
volume, Montesquieu systematically ana-
lyzed the whole criminal justice system of
his time and proposed the restriction of
torture, the compilation of concise codes
for criminal law, and the develcpment of
penalties that would not only be milder
than those in existence but which would
also more rationally correspond to the
seriousness of the offense. He did not,
however, deny ‘that the state had a right
to impose capital punishment or even that
it should be eliminated or restricted on
other grounds.

Probably ‘the single greatest contribution
to the critique of the existing criminal
justice system was made by the Italian,
Cesare Beccaria. 1In 1764, his work On
Crimes and Punishments was published and .

soon became the most widely acknowledged
statement on the need for reform in the
criminal justice area. Basically utili-
tarian in philosophy and drawing from
Rousseau's "social contract®™ theory of the
individual and the state, Beccaria's work
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called for establishment of legislatively
determined sentences, the development of a
clear criminal code, the restriction of
pre-trial detention, the need to base a
finding of guilt on "certainty" rather
‘than a mere preponderance of evidence, and
the open administration of accusation and
prosecution in criminal matters--prefer-
ably before a jury. Beccaria's systematic
observations and .proposals covered matters
of both substantive and procedural crimi-
nal law. He argued for an accused party's

" righit. to refuse to testify against him-

.aelf, the presumpticn of innocence, and a
prompt trial. He also demanded the elimi-
nation of torture, and--in a bold proposal

- . for his time--the abolishment of capital

punishment. - In place of the death
penalty, Becca:ia proposed imprisonment.

Beccaria 8 work was severely criticized by
the ruling powers of his day. As early as
1765, spokespersons of the Roman Catholic
Church’' had denounced Beccaria as a heretic
and even as being a "socialist". 1In 1776,
the Church placed On Crimes and Punish-
ments on its index of condemned books.

The philosopher Immanuel Kant also took -
issue with Beccaria's work, particularly
with Beccaria's demand for an end to capi-
tal punishment. Arguing that society must
impose capital punishment in order to
maintain.a system based upon the indivi-
dual's inherent worth as an individual and
his right to receive punishment, Kant dis-
missed Beccaria’ as being an affected hu-
manitarian. Despite the criticism,
Beccatia's ideas slowly spread across
Burope as On Crimes and Punishments was

‘ translated into many languages.

The situation in the
‘colonies of England was not substantially
different from that existing in the mother
country. The Massachusetts Bay Colony,
for example, as early as 1636, in its

2. ﬂisto;ic Perspective

"Capital Laws of New—England" prescribed
the death penalty for twelve offenses in-
cluding witchcraft, assault in sudden
anger, and.adultery. 1In 1657, it was

| noted that the Puritans had whipped two

Quakers for the offense of being Quakers,
and that in 1659 two men were hung as

heretics. It will also be remembered that
it was in 1692 that the Salem witch trials

were held. More unsettling than this
though, was the fact that in the colonies
--as in England and on the Continent--the
criminal codes were incomplete and judges
were often provided little direction in
regard to the choice of punishment. 1In
Pennsylvania, as late as 1783, five men
were put to death for one robbery.

The reform movement of the mid and late
eighteentl .century did reach the New.
World, however. John Adams, for example,
quoted from the works of Baccaria during

his defense of the British troops who were :

on trial in 1770 for their actions in the
Boston Massacre. Also, in various letters
written between 1783 and 1785, Benjamln
Franklin expressed his interest in a
thorough reform of the criminal justice
and penal system. The reform movement in
the New World took hold during the period
after the American Revolution. The Amer-
ican Constitution, with its formal guaran-
tees of a fair, open, and speedy trial
before a jury of one's peers, the presump-
tion of innocence in criminal matters, its
proscriptions of cruel or unusual punish-
ments or excessive bail, and its general
demand of due process, clearly bears the
mark of the enlightenment of the late
elghteenth century and the reform movement
of Europe. Although many oﬂ?these pro-
cedural guarantees were flushed out by
court rulings in the later nineteenth and
twentieth centuries, it is important to
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note the structural bas# from which Ameri-
can criminal theory developed and its
criminal justice system was born.

In 1787, the prominent Quaker Benjamin

Rush outlined his proposals for a "House
of Reform" where criminals could be iso-
lated from society and amend their anti-
social ways. In 1790, responding to the

" influence of the Quakers, Rush, Benjamin

Franklin, and others, Pennsylvania adopted
Rush's idea of a "House of Reform", or
"penitentiary" as the Quakers called it.
Based upon a theory of reformation, as
well as deterrence and incapacitation, the
Pennsylvania system promoted both solitary
contemplation by the inmate and also pri-
vate labor, including the manufacture of
nails, and marble or stone cutting. The
inmate was sentenced to a fixed term, but
it is not clear that inmates fully under-
stood the length of their terms. This
fact follows Benjamin Rush's argument for
indeterminate sentences:

The duration of punishments,
for all crimes, should be
limited: but let this limita-~
tion be unknown. I believe
this secret to be of the
utmost importance in reforming
criminals, and preventing
crimes. The imagination, when
agitated with uncertainty,
will seldom fail of connecting
the longest duration of
punishment with the smallest
crime (Rush, 1793).

The early experience with Pennsylvania's
system appears to"have been positive, at
least in the opinion’ of one observer--
Robert Turnbull. 1In a series of articles
in 1786, Turnbull described Pennsylvania's
peniténtiaries. as clean, active, and de-
void of racial segregation. Pennsylvania

also confronted the issue of capital pun-~
ishment. Drawing from its early attempts
to limit the usge of the death penalty, the
Pennsylvania legislature restricted impo-
sition of capital punishment to the crimes
of murder, rape, arsoii, and treason in
1786, and, in 1794, the legislature elimi-
nated it from all crimes but first degree
murder. )

Virginia, also responding to the growing
interest in reform and in the wake of the
experiment in Pennsylvania, adopted in
1796 Thomas Jefferson's "Bill for Propor-
tioning Crimes and Punishments in Cases
heretofore Capital®". Jefferson's bill,
drawing upon the ideas of Beccaria as well
as from the developing experience of the
new nation, called for limited sentences
to prisons where inmates would engage in
hard labor, and for the restriction of the

"death penalty.

“phe national movement toward abolishrent

of capital punishment was clearly presaged

" by Pennsylvania's Quakers in their activi-

ties as early as the mid-seventeenth cen-
tury, and in that state's restrictions of
the death penalty in 1786 and 1796. It
was in the late nineteenth and early twen~-
tieth century, however, that the movement
gained sufficient support to eliminate the
death penalty in a majority of the states.
After the considerable effort of Benjamin
Rush, the American Scciety for the aboli-
tion of Capital Punishment, the Quakers,
the editor of the New York Herald Tribune
(Horace Greeley) and others, the. movement
sustained success when Michigan abolished
the death penalty for all crimes except
treason in 1846. Wisconsin, in 1853, be-=
came the first state to abolish capital
punishment entirely. - \
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Towards Indeterminacy. The growing
population of “the new nation, its immi-
grant and transient composition, the
increased efficiency of the police and
courtyeppare;ug,‘thevfixed sentencé; and
other factors all contributed to a rapidly
increasing number of inmates to be housed
Overcrowded prisons and the mere ware-
housing of inmates resulted. To relieve
the overcrowding and to make room for new
,g;pmates, the use of pardons became wide~
gpread. Within the first decade of the
nineteenth century, cne New York prison
requested and received}pardons at whatever
rate was necessary to meet the space
requirements of new arrivals. The young
state of Ohio "simply pardoned convicts
whenever the population rose above 120 in
number" (Council of State Governments
1976). Problems with the pardon system
including bribery and extortion, led Neé
York to adopt the nation's first "good-
:%me" computation law in 1817. 'he good-
ime proposal was soo
of the other states, i adopeed Py most all

In addition to good-time provisions wlich
though reasonably effective as a populaF ’
tion control device, were still rather un-
wieldy as an administrative mechanism, the
various states began to look seriously at

- the English "ticket-of-leave" system. The

Englieh ticket-of-leave system was devel-
?pee.lnrordez‘to better 1imit populati;ns
in the English detention institutions.
During the nineteenth century, however
the system was heralded by reformers a;‘e

,useful method of refo ‘
P ‘ : rmation and gradual
reintegration of the inmate into society.

Developing in conjunction and at
confusion with, the Ameriéan,indet:::::a::
Sentencing movement, the ticket~of-leave
practice took on the name of parole and
was first adopted by Massachusetts in
1884. 1It was thought that parole boards
would be more immune to improper political
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- tablished by Auqustus.

influence than the pardon system and that
they might better reflect a reasoned éﬁ-‘
proech to both rehabilitation and control
of 1nst;tutionalﬂpopulatiens= The parole
movement quickly spread across the nation
3Z 1:00, Ewenty states had adopted some )
rsion of parole practice. By
number had risen tg fortysfougysi:ize.the

Another means of'controlling institutional

- populations and also pursuing goals of re-

habilitation, as well as allowing more
lenient punishments to those persons who
did not appear to present any threat to
society developed during the nineteenth‘
century. It became known ds the suspended
sentence or probation. The development'
of probation in the United States is com-
monly tied to the work of John Augustus
who in 1841 began to post bond for persons
standing before the Boston courts. In
time, as he became known and trusted by
the courts, Augustus was allowed to post a
bail to postpone sentencing and then later
return to the courts and comment on the
individuals! adjustmentytb the regime es-
Often thi -
ed in the imposition of a very li;hze:?i:
or other non-incarcerative sSentence.
Records indicate that Augustus received
nearly 2,600 persons by 1858, had pledged

nearly $100,000, and had few
dozen‘"failures;. ' ’er Fhan cne

The state of Massachugsetts fi

authorized the use of probati;:tiﬁoiggély
but limited its practice to the area of
Bostén.) Again, records indicate that the
pProgram was largely Successful and that
of the 536 persons placed .on probation '
during the first 14 months of the program
only forty~three failed. Probation térms'
were generally of three to.twelVermgnﬁhs
Based_upon the general success of the |
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practice in Boston, probation was extended
state-wide in 1§80.

The carly spread of probation was re-
strained, for among other things, it was
thought that the courts lacked authority
to impose a suspended sentence without .
specific legislative authority. Following
the New York Court of Appeals decision in
People ex rel. Forsyth v. Court of Ses-
sions of Monroe County, 141 N.Y. 288
(1894) ; however, where it was ruled that
"The power to suspend sentence after con-
viction is inherent in every court having
criminal jurisdiction..." and that the
suspension power was distinct from the
power to pardon, other courts endorsed
probation. Vermont passed a probation
statute in 1898, and others quickly fol-
lowed. 3y 1921, 28 states had adopted
probation programs, and by 1954, forty-
seven of the forty-~eight states had done

so (The exception was Mississippi).

The use of pardons, goocd time, and in
later times parole, all contributed to the
growing. indeterminacy of sentences handed
down by judges of the nineteenth century.
Each of these practices affected the sen-
tence, or more precisely the time served
under: a sentence, by altering the fixed
term rendered by the judge at sentencing.
‘Pardons and good time. largely developed-in
response to the administrative uneeds of
exerting some control over prison popula-
tions. Parole, though also having this

function, developed in the late nineteenth

"century in conjunction with the growing

" interest in rehabilitation and with inde-
terminacy as a general principle. The
central purpcse of .the indeterminacy and
rehabilitation movement was not parole,
however. Rather, the movement was pri-
marily directed at the revision of sen-
tencing statutes and the replacement of
fixed term¥ with broad sentence ranges

i
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that would be coupled with parole to pro-
duce a system that would be flexible.

The call for adoption of the indeterminate
sentence was first raised in an organiza-
tional format during the First Congress of
the (then) National Prison Association in
Cincinnati in 1870. This Congress (whose
participants were almost entirely drawn
from the staff members and administrators
of prisons) declared that "preemptory sen-
tences ought tc be replaced by those of
indeterminate length. Sentences limited
only by satisfactory proof of reformation
should be substituted for those measured
hy the mere lapse of time" (Zalman, 1978).
Interested primarily in the rehabilitation
of the criminal, the Congress adopted a
Declaration of Principles which advocated
the "moral regeneration" of the inmate who
would be sentenced not only according to
his or her crime but also on the basis of
his or her character.

The impetus behind the call for indeter-
minacy may be clearly linked to the
"mechanical™ application of the fixed sen-
tencing regime of the eighteenth century
and to the many abuses which grew up in
conjunction with the system. Beyond this
however, the indeterminacy movement rep-
resented a more general ideological shift
amcng policy makers“in America. ' The'adop~
tiori-of indeterminate sentencing legisla-
tion by the states began slowly, partly at
least by a result of the confusion of
legislators and others concerning the in-
determinate sentence and parole. The gen-
eral direction toward indeterminacy was
undeterrable, however. Advocates of the
new system, such as Zebulon Brockway, lob-
bled incessantly for the indeterminate
sentence;. and the experience of the Elmira
"reformatory" in New York, which had
stressed the rehabilitative principle from
1870 on, helped to further the adoption
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campaigns which took place during the
later nineteenth and early twentieth cen-
turies. The progress of the indeterminan-
cy movement was rapid--nine states adopted
the indeterminate sentence by 1911.

The acceptance of the indeterminate sen-
tence became the rule during the twentieth
century. The reports of subsequent Con-
gresses of the National Prison Association
(Later known as the American Prison Asso~
clation, and later still as the American
Correctional Association) in 1890, 1904,
1922, 1935, and 1953, read like carbons of
the First Congress of 1870. Other re-
ports, such as that of the Wickersham Com-
mission report of 1931, further indicated
increasingly universal acceptance of the
principle of indeterminacy. The courts’

by and large did not interfere with the

development or application of the indeter-
minate sentence. By the turn of the cen-
tury, for example, Justice Holmes of Mass-
achusetts had written decisions upholding
the indeterminate sentence based on legis-
lative supremacy and the reasonableness of
sentence. <

By the 1960's, every state of the nation
had an indeterminate sentencing structure
or scme variation (Council of State Gov-
ernments, 1976). The general acceptance
of  the. practice.was -unanimcus+~ Much of
the theory of the indeterminate sentence
was grounded upon the assumption that the
offender suffered from some physical, psy-
chological, or social-environmental af-
fliction. Around this assumption devel-
oped what has been termed the "treatment
model"™ of corrections. The treatment
model. has persisted, although the early
indeterminate sentencing advocates appeal
for the "moral regeneration" of the offen-
der has been displaced by the more recent
objective of returning the offender to
"normalcy”. Indeed, much of the litera-
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ture on indeterminate sentencing has
stressed the utility of the expert, of
accurate diagnosis and professional treat-
ment.

Determinacy. In the late sixties, the
indeterminate sentence came under attack
by many persons involved in the criminal
justice system. The challenge to indeter-
minacy occurred for many reasons. Many
advocates of change pointed to what they
termed "the failure of rehabilitation",
others to the lack of empirical proof that
treatment works as a rehabilitating mecha-
nism, and still others to the lack of
fairness in a criminal justice system
which is based upon the exercise of dis~
cretion in a society that contains great
disparity of wealth and accéss to politi-
cal power. The alternatives set forth by
the advocates of change, their objectives
basically that of establishing some sort
of determinate sentencing format, were

based on such concepts as "empowerment"

(American Friends Service Committee,
1971), "equity, certainty, and visibility"
(Dershowitz, .1976; Fogel, 1975), and "just
deserts™ (Vbn Hirsch, 1976).

The critique of rehabilitative treatment,
both of its practical effectiveness and
its validity as a guiding principle of
corrections, efphasized arguments such as:
no conclusive evidence could be produced
that could attest to treatment's success
at altering the offenders' behavior; prac-—
titioners did not have the necessary
knowledge needed to assemble this evi-
dence; and the treatment system was: coer-
cive and contrary to both accepted knowl-
edge concerning behavior modification and
our general sense of righteousness in a
free society. Critics challenged the use-
fulness of treatment when such might mean
nothing more than crudsy experiments to re~
duce the rate of cursing among inmates,
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and when some experts have argued that in-
mates are no more in need of therapy than
persons of the general population. Other
critics argued that the experience of
prison itself is more detrimental to fu-
ture reintegration in society than the

. benefit that could possibly be derived

from treatment or training programs, and

when many vocational options are closed.to

felons due to their records. Offended by
what they perceived to be coercion in the.
name of science and treatment, and fright-
ened by the prospect of the corrections

system adopting unproven methods of psy-

chological treatment, those opposing inde-
terminate sentencing proposed that inmates

not be penalized for declining to partici-

pate in institutional programs.

As much as the indeterminate sentence has
been associated, and in fact founded upon
rehabilitation, so also has it been tied
to the discretionary exercise of power.
Under an indeterminate sentencing struc-
‘-"re the legislature, the prosecutor, the
judge, the prison staff, the governor;, the
parole board, and the probation and parole

officer all exercise important and immedi-
ate decision-making powers which affect
not only the duration of the criminal's
sentence but also the quality and nature
of the penalty imposed uponfhim or her,

The indeterminate sentence was criticized
for creating a situation where sentences
for similar actions .done by persons of
similar or different backgrounds could re=
ceive widely disparate térms of incarcera-
tion. This disparity in sentences was de-
fended, or at least explained, as being
the natural product of a system where

judges are elected and where the particu- "
. lar assessments of the ‘seriousness of some

act are measured and penalized according
to the demands of the local gommunity,
Despite this argument, critics of indeter-

minacy maintained that the extent of dis-
parity could be severe-- that some judges
used probation in only ten percent of
their dispositions while other judges,
often in the same jurisdiction, utilized’
probation in 70 to 80 percent of their
dispositions (Rubin, 1965). These critics
felt that, whatever the possible justifi-

cations or explanations that could be made
for disparity, be it in reference to the .-
electoral system, the attitudes of the

local public, or even the need for dispar-
ity to affect the meaningful rehabilita-:-
tion in particular cases, the practical

result was often considerable inmate anger,"

and frustration which often caused unteat
within the prisons.

Although criticisms of the indeterminate
sentencing structure had been voiced by’
individuals in the 1950's and 1$60's, the
final report of the Working Party of the
American Friends Services Committee en-
titled Struggle for Justice, which
appearad in 1971, waes the firat major sys-
tematic critique. Struggle for Justice
grew out of the disparities seen in the

' california prison system? and denounced

the very existence of prisons.

The final report of the group Specifically
criticized the indeterminate sentencing

. structure for its assumption’ that: 1)

crime is the product of individual pathol-
ogy; 2) penology has the knowledge to
affect treatment of criminals; 3) experts -

have establishéd a sufficient body of- s

knowledge to diagnose the particular .
factors resulting in a criminal activity;
4) knowlege for practice in criminology. is
free from biases of race, class, or sta=-.
tus; 5) useful and accurate means.of meas-
uring the success of treatment exists; and
finally that 6) discretionary power is a
necessary attribute of a fair and effi-
cient criminal justice system (American

Historic Perapective. 7
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Friends Service Committee, 1971). The-
critique provided by Struggle for Jus~
tice was both technical and political.

At the technical level, the group empha-

sized that the present state of knowledge
available to criminologists, prison
staffs, and others was insufficient to

_support claims for indeterminacy, discre-
‘tionary pewer, and rehabilitation. At the

political level, Struggle for Justice
argua2d that the discretionary exercise of
power by the criminal justice system had
contributed to the development and contin-
uation of a dual system of justice which
was unfair to the poor, the non-whitz, and
the politically weak.

The reaction to Struggle for Justice was
not entirely favorable. The report was
unstructured and undetailed on how to go
about setting up a sentencing system to
correct the wrongs it enumerated, but, on
the whole, the work was well received and
was often cited in subsequent writings
having to do with criminal justice in ‘gen~
eral, and sentencing in particular. Two
additional influential works having to do
with senténcing appeared in the mid-
geventies, Dershowitz's Fair and Certain
pPanishment and Andrew von Hirsch's work
Doing Justice: The Choice of Punish-
ments. While each of these works drew
from the American Friends Services Commit-
tee's report, each developed its own
unique proposals for changing sentencing
and for introducing greater degrees of
determinacy into the sentencing process.

At the coze of the proposals presented in
Pair and Certain Punishment and Doing

Justice is the establishment of what has
been termed the "presumptive sentence”.

As described in Fair and Certain Punish-
ment, the 1egislature would set penalties

" for crimes defined in very specific and

detailed langquage, and the judge would

8 Historic Perspective

then be required to impose the penalty as
called for by the statute which the de-
fendant was convicted of violating, though
aggravating or mitigating circumstances
that might be present could be considered.
In determining the punishment for various
crimes, the legislature would be respon-

sible for weighing the importance of many .
‘variables which normally are present in

different crime situations. For example,
whether a loaded gun should be treated the

‘same as an unloaded gun in the case of a

robbery or whether murder for hire is a
distinct form or degree of homicide which
is different from first degree murder.
Following the determination of crime cate-
gories, the legislature would then estab-
lish the presumptive (or normal and ex-
pected) sentence which it felt appropriate
for the particular offense as well as the
relative seriousness of the offense in
comparison to other offenses.

In addition to setting the presumptive
sentence appropriate for each of the
crimes defined by the statutes, both von
Hirsch and Dershowitz proposed that aggra-
vating and mitigating factors be provided
by the legislature so that, according to
the specific facts of the case, judges
might increase or diminish the sentence.
They suggested that the possible factors
which might be included in a list of ag-
gravating or mitigating Factors would in-
clude such things as the victim's ability
to protect him or herself, the offender's
objective of "thrills" or desire for lux-
uries, or the character and attitude of
the defendant. The judge's sentence could
then fall short or excexd the presumptive
sentence by as much as 25 percent (or some
other determined amount) according to the
mitigating or aggravating factors that
were found by the judge to-exist. In very
exceptional cases, where clear evidence
existed that the offender was potentially
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dangerous, von Hirsch proposed that spe-
cial sentences which were in excess of
those otherwise available under his model
be allowed so long as they were accom-
panied by a written judicial declaration
explaining the sentence.

Dershowitz's proposal called for the re-
tention of parole, but for a severe limi-
tation to be placed on its use and scope.
Von Hirsch called for the virtual aboli~
tion of good-time and parole procedures.,

While Dershowitz acknowledged that the

establishment of his senténcing proposals
without modification of the plea bar-
gaining practices now common throughout
the nation might lead to abuse through
circumvention, he also argued that

", ..sentencing reform cannot be held in
abeyance until the debate (over plea bar-
gaining) is resolved..." (Dershowitz,
1976). Other advocates of determinate
sentencing, including Fogel (1975), Morris
(1977), and McGee (1978), also adopted
this position in regard to plea bar-
gaining.

It has been said of the presumptive sen-
tence in general, and of von Hirsch's pro-
posals specifically that the major aims
were: 1) to establish penalties that are
commensurate with the harm caused by the

criminal activity and with the offender's. .

culpability; 2) to produce a fairer system

.of criminal justice; 3) to reduce the typ-

ical severity of penaltiey; 4) to incar-
cerate only the most serious offenders; 5)
to reduce the discretionary power avail-
able to judges and paroling authorities;
6) to allow special sentences for offen-
ders where the circumstances are clearly
exceptional; 7) to eliminate early release
procedures for inmates; and 8) to make
participation in treatment or rehabilita-
tive programs completely voluntary by in-

=y

mates with no effect on their terms of in-
carceration (Gardner, 1976).

Criticisms of Determinacy. Significant
questions have been raised, however, about
determination of a commensurate sentence.
These questions include the following: \1)
the fairness of the presumptive sentence\
model; 2) the length of sentences under &
determinate sentencing system and that

system's likelihocod of controlling discre-~
tion or disparity; 3} the wisdom of elimi-
nating parole or good time or of making
participation in rehabilitative programs
entirely voluntary; and 4) the practical
effect of creating a determinate senten-
cing structure within the present context
of the American political process or the
criminal justice system.

Critics of determinate sentencing have ex-~
pressed a fear that by allowing the legis-
lature to set narrowly defined penalties
for crimes, we might be subjecting the
criminal courts to undue political influ-
ence. These critics see legislators as
political actors, responding to many in-
terest group pressures which emanate from
both within and outside of the criminal
justice field, susceptible to pressures
which might result in the-establishment of
penalty levels that are out of proportion . .
to either the seriousness of the crime or -
the capability of the prison system to ac-
comodate the numbers of offenders who
would be sentenced to incarceration. Some
of these criticisms have born fruit. Some
critics of determinacy posited that if the
worst was realized and that legislatures
established unworkable penalty structures,
that this alone might suggest that the
theory of the determinate sentence was
unrealistic.

Other critics pointed to the difficult
legislative problems involved in designing
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statutory language that was very specific,
as was called feor in the Twentieth Century

~Fund proposal of Dershowitz, and yet which

did not result in a criminal code that be-

came unmanageably long and complex. The

problem of specifically listing mitigating
or aggravating factors which might dimin~
ish or extend a sentence, for example, de-
manded that the legislature anticipate all
(or at least most) of the conceivable fac=
tors which might be presented within the
vatied factual situations which occur
daily before judges when sentencing. The

* problem was given currency in Albert

Alschuler's example of "an armed robbery
where $10 to $50 is taken from a single
victim without special vulnerabilities by
an offender who is mentally retarded, act-
ing alone, and using a locaded firearm"
(1978). He posed the question of whether

. we could devise a factor list that might

i
i

rationally designate this crime as an
armed robbery in the 161st degree,

B Some‘advocates‘Of‘determinate sentencing

proposed that, in order to avoid the prob-
lems associated with having the legisla-
ture set the penalties for the various
crimes and establish acceptable mitigating
and aggravating factor lists, a special
sentencing commission should be estab-
lished which would perform those tasks.
The commission could be composed of judges
alone, or might also include lay persons

with knowlédge of the justice system. It

remained questionable that judges or other
members of the commission would be much
more likely to agree on the appropriate
penalty levels or on mitigating or aggra-
vating factors than legislators. Further-
more, determinate sentencing critics ar-

.gued that, although the commission might

be one step further removed from the pres-
sures that may be brought to bear on
legislators, the ultimate result would not
differ. Dissatisfied groups, upset with
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what they perceived to be too lenient or
too harsh penalty levels would, in all
likelihood, work to revise the commis-
sion's powers or comp081tion through poli-
tical action.

In regard to the regulation or elimination

of discretionary power, critics of the
various determinate sentencing formulas
indicated that the formulas may result in
a more undesirable use of discretion.

Most typlcally these critics have com-
mented on the potential increase in the
prosecutor's discretionary power during
the plea bargaining process. Given that
plea bargaining is a pervasive and now ac-
knowledged practice within the criminal
justice system (where prosecutors are gen-
erally situated in a more favorable bar-
gaining position due to their more com-
plete knowledge of all available evidence,
their familiarity with the court and

judge, and the defendant's vulnerability

resulting from the considerable risks
which are confronting him or her), critics
argued that the establishment of a deter-
minate sentencing structure without plea
bargaining regulation would merely alter
the nature of discretion without affecting
its arbitrariness. S

These critics pointed out that plea bar-
gaining is basically of three sorts:
bargaining of the charge, of the number of
counts, and of the sentence. Clearly, a
determinate sentencing structure would
eliminate the direct bargaining of ‘the
sentence to be recommended by the prosecu-
tor. However, in that the sentence re-

ceived by a party under a determinate plan ™
is directiy reiated €0 the crime charged

at conviction, sentence bargaining could
readily be subsumed within charge bargain~
ing. Additionally, the prosecutor under
the late 1970's determinate plans of at
least California, Indiana, and Illinois

by e i e

also might exercise the discretionary
power to introduce evidence related to the
habitual criminal activity of the offender
or of aggravating circumstances. 1In that
this evidence could later result in a spe-
cific finding by the court which would
significantly affect the sentence (indeed,
in the case of Indiana, a finding of ha-
bitual criminality increased the term of
sentence by mandating a 30-year consecu-
tive term), it was expected that these
matters would also be bargained and the

use of discretionary power by the prosecu-

tor be further maintained or enhanced.
The continued existence of prosecutorial
discretionary power under specific deter-
minate sentencing statutes was thought so

‘substantial that one source indicated that

the new California sentencing law has in-
creased the prosecutor's power (Messinger
and Johnson, 1978), and another guthor
that Indiana's law can be justifiably
characterized as a prosecutor's law
(Clear, Hewitt, and Regoli, 1978).

Although arguments can be made both in
favor of bargaining and against it, deter-
minate sentencing critics stated that the
concentration of discretionary power with-
in the hands of the prosecutor as opposed
to having it distributed among a number of
actors--particularly the judge--was unde-
sirable due to such factors as the dimin-
ished visibility of the process, the in-
creased likelihood. of capricious use of
power, the exercise of power by persons
with less experience or knowledge of the -
whole system, the limited objectives of
the prosecutor, the basing of discretion-
ary decisions on less complete informa-
tion, and the making of bargains directly
upon the waiver of constitutional rights,
The concentration of power, in the view of
the critics of the determinate sentencing

-proposals, might well produce a system

where "our old discretionary regime--a

regime in which mercy could be given--" is
abandoned and a "new discretionary regime
is substituted in which mercy would only
be sold" (Alschuler, 1978).

Many of the determinate sentencing propo-
sals called for the abolishment or sub-
stantial curtailment of parole. These
proposals were based upon the perception
that rehabilitation had failed within the
prisons and that parole did little to fur-
ther rehabilitation or to assist the of-
fender in his or her reintegration into
society. Determinacy critics, however,
pointed out that the perceived failure of
rehabilitation or parole was insufficient
grounds to abandon the whole indeterminate
sentencing process, particularly when it
was not clear that the consequences of de-
terminate sentencing without parole were
known. They also stated that certain
functions of parole--as an extrainsti-
tutional hearing--had been shown to be
relatively effective, Additionally, it
was argued that.good time (and by infer-
ence parole as well) assisted in the main-
tenance of discipline within the prisons
and provided a flexible means of adjusting
prison populations to available space.

The question of prison populations also
attracted the attention of critics of de-
terminate sentencing. Given the fact that
only a siall percentage of convicts are
sent* to prison, if judges did not utilize
the probation option to a substantial de-
gree under determinate sentencing laws, it
was argued that an increase in prison pop-
ulations could be expected. This would be
particularly true if the legislature al-
lowed penalty levels to be set at or above
the existing average sentence levels.

Even if relatively non-serious crimes were

afforded lighter incarceration sanctions
than were then possible, critics suggested
it was conceivable that judges might

Historic Perspective 11
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choose incarceration over probation to a
greater degree than they did in the past
precisely because of the shorter possible
incarceration term. Critics pointed out
that the possible adverse effects of an
increased prison population are many.

They include overcrowding within the in~
gtitutions which may result in discipli-
nary problems, the inability of prison
programs to accomodate the numbers of per-
sons who either want or need training, and
increased costs to the state. In sum,
criticisms of determinate sentencing fo-
cused on the likelihood that terms of in-
carceration were likely to lengthen drama-
tically, and that conditions within the
prisons might deteriorate and might not be
as readily reviewed by the courts,

Much of the controversy concerning .senten-
cing reform is generated by differing
views concerning the effectiveness of the
present gystem to control crime or to re-
habilitate offenders, but much of it is
also the result of serious consideration
of the many possible effects that a par-
tial overhaul of the system, such as the
adoption of a new sentencing system with-
out other changes in the substantive law
and in criminal justice practice, may have
on the system as a whole. Regardless of
the type of the sentencing reform, critics
cautioned that any new Séntencing system
based on the adoption of existing senten-
cing patterns might preclude serious fur-
ther evaluation of the overall utility or
justice of those practices. This, of
course, applied to sentencing guidelines
as well as to determinate sentencing.

It may well be, as Professor Caleb Foote

has suggested, that "from a historical
perspective, the current flurry of so

12 Historio Perspective

called determinate sentiment will turn out
to be a fad..."  (Hussey, 1978). At the
same time, however, it appears that the
widespread interest and comment on senten-
cing and criminal justice will not soon
subside. 1Indeed, the extent and diversity
of sentencing reforms reported below rep-
resent a broad spectrum of theory and
practice sometimes in conflict with each
other,

A word concerning our review of sentencing
reform in each state is in order. We \
gathered information from published mater-
ials, from: scholarly journals, and from
documents developed and printed by various
state agencies, We also talked with many
individuals in different states, and sur-
veyed a selected number of states (see Ap-
pendix A) when published information on
their sentencing structure was not in
abundant quantity. We feel that we have
included as much of the current knowledge
on sentencing reform and its impact as is
realistically possible to gather in an
effort of this kind. We also believe that
there may be individual and excellent
studies we overlooked, and alterations to
some sentencing laws we omitted. Despite
these caveats, the following is unique in
its scope. The review for each state is
organized in a similar fashion beginning
with a section tracing the history of the

“current sentencing structure or the re-

form, followed by a summary of the content
of the actual reform, and ending with a
section discuasing the impact and effect
of the reform, For ease as a reference,
the review is presented in alphabetical
order of the states. We hope the value of
the information presented outweighs any

‘(hopefully) minor omissions.

R

ALABAMA

Sentencing reform

In 1979, Alabama's new criminal code cre-
ating classifications for crimes, rather

than individual classifications, went into
effect. The law required Alabama courts

to sentence a convicted felon to a defi-
nite term of incarceration according to
the four classes of felony offenses.

Alabama's Felony Offense Classifications

Offense Class Sanction

Murder Death

‘Life without parole

No Sentence Less Than Ten
Years

Class A Life
Iinprisonment Not More Than 99
Years
No Sentence Less Than Ten
Years

Class B Imprisonment Not More Than 20
Years
No Sentence Less Than Ten
. Years

Class C . Imprisonment No More Than Ten
Years

No Sentence Less Than One Year
and One Day

Each felony offense carries a statutorily
defined class. The court may also impose
a non-incarcerative term; however, a sen-
tence may not be suspended and probation
is not an option for ‘sentences over 10
years, The Alabama Parole Board deter-
mines the actual releass date of an incar-

‘cerated felon and "good-time" allowances

may also reduce time served.

Habitual felony offender statute. The

1980 Habitual Felony Offender Statute
allowed for ihcreased and more certain
punishment for repeat offenders. Previous
provisions for habitual offenders were
quite limited and allowed for an increase
of 25 percent for a second conviction only
for the same offense. This law was usu-
ally overlooked mainly because it was
unclear and awkward tc enforce. Consider-
able debate, and different types of legis-
lation increasing sanctions for repeat
offenders were considered in the Alabama
Legislature before arriving at the present
system for sentencing these individuals.
The new code provides for increased penal-
ties for prior felony offenses, specified
by the class of the offense of current
conviction, and the number of previous
felony convictions.

The new law requires that sentencing re-
peat offenders under the system be manda-
tory/) This habitual offender sentencing
law is thought to have already added to
the numbers of persons imprisoned.

The chart on the following page displays
these data.

Legislation to reduce time served.

While steps have been made to increase
sanctions for repeat offenders, other mea-
gures have been taken to provide early re-
leagse for other offenders. Specific
legislation, especially concerning "good-
time" allotments, has addressed the pro-
blem of early release for those inmates
not serving particularly long sentences.
Other measures. have also been taken. For
example, the old criminal code had sanc-
tions specified for the use of a firearm
in committing certain offenses. These
provisions are not included in the new
code. The Alabama Parole Board has also
considered and made several changes to
paroling procedures. Determining time

Alabama 13
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Instant Offense Class

For One Prior Peiony Conviction:

Class A

Class B

‘Class C

Alabama's Habitual Offender Sentencing o

Punishment R
'0

Life Imprisonment

No More Than 99 Years-No Less Than

15 Years

Sentence Under Class A

Sentence Under Class B

For Two Prior'Felony canictioﬁa:

Class A

Class B . o

Class C

Life Imprisonment
No Less Than 99 Years

Life Imprisonment
No More Than 99 Years-No Less Than
15 Years ‘

Sentence Under Class A

-Class A
Class B

"Class C

For Three or Morefﬁrior Felony Convictions:

Life Imprisonment Without Parole
Life Imprisonment
Life Imprisonment

No More Than 99 Years-No Less Than
15 Years

that a person will ‘actually serve in Ala-
bama has become somewhat complex.

parole release. In 1972, legislation
was enacted setting parole eligibility at
one-third of sentence for- most offenders.

Individuals serving sentences of 30 years

of more would not be eligible for parole
consideration until 10 years had been

_ gerved. To parole an lnmate Refore the

" one=third eligibility date required the
vote of all three niembers of the Parole

14 Alabama
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Board. Recently, however, Alabama's
parole Board, in response to the 1980
good-time legislation and dissatisfaction
with the automatic one-third eligibility
date, has developed a new paroling policy
based on a table of parole eligibility
ranges reflecting the imposed,sentence
length. Generally, this paroling policy
provides for early release for those per-
sons serving sentences under 10 years,
and requires a higher percentage of im-
posed sentence to be served for those

offenders facing over 10 years. Prior to
1980, most good-time provisions did not
determine release date, but rather deter-
mined when an inmate would be eligible for
parole consideration. The new policy
changes of the Parole Board have altered
this provision. Now the Parole Board has
more discretion in the release decision,

because they are not bound by the eligi-
bility dates determined by good-time

.allotmentgw{

W v

Incentive good-time act. Prior to 1976,
"good time" was awarded on a varied scale
depending on the length of sentence. 1In
1976, the Legislature passed the Incentive
Good-Time Act. This allowed for an addi-
tional day of credit for each day served
in addition to the gopd time allowed under’
the old law. At first, this provision was
made retroactive. Sihce at that time good
time was applied to determine parole elig-
ibility dates, many persons became auto-
matically eligible, and were thus paroled.

. This provided immediate relief for over-
" crowding problems in the state's prisons.”

However, the incentive good-time law was
soon modified by the Attorney General's
Office so that an inmate must be incarcer-
ated for six months first and, in order to
receive the good-time credit, must receive

_a_recommendation_from the head.of.the in--—

stitution. This system lead to many per-
ceived inequities, especially for those
persons serving sentencesGin county jails.
Finally, this modification by the Attorney

" General's Office led to a new good-time

‘Taw.

Correctional incentive time act. In

May, 1980, legislation became effective
completely changing Alabama's good-time .
provisions. The Correctional Incentive -
Time -Act essentially provides for a class-
1fication system designating good-time
allotments and prohibits offenders serving

L Y R e T SR A et 0

3

sentences of 10 years or more from earning
good-time credit. Inmates may fall into
one of four classifications.

Alabama's Good-Time Provisions

Class Good time Allotment

Clasa 1 75 days for every 30 served
. (105 days per month total)

Class 2 40 days for every 30 served

(70 days per month total)
Three months: must be served in this
class before moving to Class 1

Class 3 .20 days for every 30 served
{50 days per month total)
Six months must be served in this
class before moving to Class 2

Class 4 No Good time

' All persons sentenced to ten years or
more are in this class

_All persons originallyc“start in Class
4 and must remain here for 30 days or
until they are reclassified.

An inmate mustmove from Class to Class in
sequence. Good time may be forfeited for
misbehavior. The Commissioner of Correc-

tions shall set the criteria for the
classifications-~based on a prisoner's

behavior, discipling, work practices,. and
responsibility. ®Bxcept for those persons
sentenced to terms of 10 years or more,
good-time is no longer based on length of
sentence. The law also states that per-
sons convicted of certain offenses may
never be classified in Class 1. There was
some concern that this Act could lead to
disciplinary problems in the institutions,
but thus far it does not seem to have
created insurmountable problems. Unlike
the other good-time law, this Act was not
made retroactive and only those persons
sentenced after May 19, 1981, are covered
by the Act. (Alabama also allows 30 days
of credit per year for persons donating
blood to the Red Cross.)

‘Alabama 15
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Governor's 1982 crime package. In
August of 1982, the Governor of Alabama
succeeded in getting a crime package
passed in the Legislature. Parts of thisg
package inclide: 1) further definition
and tightening of the use of an. insanity
defense; 2) provisions denying work re-
lease to certain violent offenders; 3)
provisions allowing victims to be present
during trial proceedings; and 4) provi-
sions allowing for defendants convicted of
sentences of 10 years or less to be sen-
tenced to .a term not exceeding five years
plus some probation time. While the in-
tent of the package was to get harsh on
crime, many aspects of the package seem
negligible. t the present time, this
crime pztkage is being contested due to
the fact that ‘the Governor failed to file
the Acts with the Secretary of State
during the requisite time period.:

Impact

Overcrowding. In 1975, a Federal judge
ruled that overcrowding in Alabama's pri-

16 Alabama
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sons was in violation of constitutional
rights and set quotas for population ceil-
ings for each correctional institution.
These guotas led to a reduced prison popu-
lation, but resulted in a large backup of
state prisoners inucounty facilities. And
Alabama continues ‘to have a serious over-
crowding problem--the number of persons
sent to prison increased 24.8 percerit from
1980 to 1981, an increase of 1,480 per-
sons.b Much of this increase is due to
the revised habitual offender law. Also,
because of other legislative changes, Ala-
bama has many inmates serving life senten-
ces without the possibility of parole.
Finally, due to the federal restriction cn
Alabama's correctional institution popula-
tion, more than 1,000 inmates are housed '
in temporary, modular housing units, and
there remains a ‘back-up in the county
jails. Two 1,600 bed institutions are
currently under construction; however, |
these new facilities will not eliminate
the overcrowding problem.7
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ALASKA

ContextAof sentencing reform

Prior to 1980, sanctions were proscribed
for each felony offense. The criminal
code had not undergone any major revision-
for close to a ¢entury. The general feel-
ing of prosecutors, defense attorneys and
judges was that the code was outmoded,
confusing and inconsistent.® For

example, the sentence range for robbery or

assault with intent to kill, a sentence
range from one to fifteen years, was less
than the sentence range for forgery of-

fenses which was from two to twenty years.

In spite of many legislative attempts to
revise this criminal code, it was not
until 1980 that a new revised code became
effective.

In order to insure consistent sanctions
based on the seriousness of the offense,
Alaska's new criminal code, as in maay
other states, reclassified most felony
offenses into one of three classes with
special distinctions given to murder and
kidnapping.

ALASKA

Offense Class Sanction

20 to 99 years 1ncarceration

Murder

Kidnapping 5 to 99 years incarceration
Class A Incarceration up to 20 years

Class B Incarceration up to 10 years

Class C Incarceration up to 5 years.

The minimum penalty must be imposed for

murder and kidnapping offenses, but for

the. other classes of felonies the judges
are free to impose incarceration or non-
incarcerative sentences.

A presumptive term of six years is speci-
fied in the criminal code for those who

23

use a firearm in the commisalon of a Class
A felony. Presumptive terms are also spe-~
cified in the criminal code for repeat
offenders according to the class of the
instant offense and the number of prior
felony convictions.

Class and Prior Presumptive

Record Term
Class A - First Conviction 6 years
Second Conviction 10 years
Third Conviction 15 years
Class B - Second Conviction 4 years
Third Conviction 6 years
Class c'- Secoiid Conviction .2 yeiﬁs
Third Conviction 3 years

For Class A and B felonies with prior con-
victions, imprisonment may not be suspen-
ded and the minimum may not be reduced.
Statutorily defired aggravating or mitiga-
ting circumstances may alter any of these
presumptive terms by up to 50 percent.
Prior to the new criminal code, Alaska had
provisions for increased sanctions for
habitual offenders, but this was not man-
datory and rarely enforced.9 The new
sentencing code did not change the funda-
mental philosophy behind sentencing which
gought the rehabilitation of the offender;
isclation of the-offender for the public -
protection; deterrence; and reaffirmation
of societal norms.,

Prior to the new criminal code, Alaska
also had mandatory minimum sentences for
some dArug offenses. For violation of the
UNDA Drug Code (heroin), the first offense
sentence range was from two to ten years;
for the second offense 10 to 20 years; and
for the third offense 20 to 40 years.
Mandatory sentences for the illegal
selling of drugs to a minor for the first
offense was 10 to 30 years; for the second

Alaska 17




offense 15 to 30 years; and a life sen-
tence for the third offense. Offenders
had to be sentenced to at least the mini-
mum of these. sentences with rio suspension
allowed. Drug offenses are now included
in Alaska's sentencing gquidelines, dis-
cussed below. f

Parole. The incarcerative sentence
given by the court becomes the maximum

- time an offender must serve, with the

Alaskan Parole Board determining the actu-
al release date. Prior to 1974, the ‘3udge
could fix a time for parole release con-
sideration not to exceed one-third of the
sentence. Legislation in 1974 required
that defendants serve one-third of their
sentence before parole eligibility and
allowed the judge to specify a longer time
before parole consideration if they felt
this was necessary. n

Good time. “Good time is allowed on the
basis of one day for every three days
served, Inmates may earn an additional
three days per month for working in a pri-

son project or for exceptional or meritor- .

ious conduct during their first year of
imprisonment. Five days per month for
exceptional or meritorious conduct is
allowed for each additional year of incar-
ceration. Good time must be forfeited if
an offender violates prison rules,

Presumptive sentencing guidelines

In 1977, the Alaska Judicial Council
released a study that looked at all fel-
onies sentenced in Alaska from August 1,
1974, through August 1, 1976. Data on a
total of 860 felony counts against 683
defendants were collected. Analysis of
variance and multiple regression analysis
was performed on the data collected. The
regression analysis revealed that, for
most offenses, prior record had a signifi-

18 Alaska
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cant impact on sentence length. The
defendant's status on probation or parole
at the time of the offense or a past his~
tory of probation or parole revocations
were found to be significant. The study
also revealed that significant racial dis-
parity existed in the sentences imposed:

After taking into account the in-
depandent contribution of all other
factors in the study, being black in
and of itself contributed an esti-
mated 11.9 months to drug felony
sentences and 6.5 months for crimes
of theft or unlawful entry. This
independent "blackness factor" -
survived both statistical tests and
was shown' to increase the severity of

sentences entirely aside from such
considerations of employment history,

educational level, occupation,
income, prior criminal history, and
probation and parole status ® (Alaska
Judicial Council, 1977).

“ At a meeting in June of 1978, the Confer-

ence of Alaska Judges asked the Alaska
Supreme Court to establish a committee to
study the feasibility of developing
sentencing guidelines. This was a direct
rasponge to the Judicial Council's find-
ings of sentencing disparity for some
offenses and because of the exposure of
several of the judges to the guidelines
concept. A Supreme Court Advisory Commit-
tee on Sentencing Guidelines was estab-
lished to develop sentencing guidelines
where appropriate. The membership of the
committee consisted of three judges, the
State Public Defender, the Chief Prosecu-
tor for the State, and representatives of
each of the State's three minority
groups.

The advisory committee reviewed the
Judicial Council's data and came to the

conclusion. that sentencing bias was
unconscious and not deliberate on the part
of the judges. The committee decided that
this sentencing bias was due to so=called
"social stability" factors that most
judges consider when deciding length of
sentence. These factors might include
marital history, education, employment
history, residential stability factors,
and other factors that would favor white
middle class offenders over minorities.
The committee concluded that sentencing
guidelines develoned for use in Alaska
should avoid these factors.

The actual sentencing guidelines developed
in Alaska were based on the Judicial
Council's study, and deliberate policy
preferences of the committee. The guide-
lines were designed to deal with three
types of criminals: drug offenders, first
time offenders, and misdemeanants. The
guidelines are based on a two-dimensional
grid system much like that developed for
use in other states. The offender score
takes into account such factors as the
offender's criminal history and his legal
status at the time of the offense. The
offense score is based on degrees of
seriousness factors, which in drug offen-
ses is determined by the amount of drugs
involved. The drug guidelines further
provide a range for each class of narcot-
ics, and were devised primarily to deal
with the sale of such drugs as heroin and
cocaine. As the Alaska guidelines
require, judges must consider the guide-
lines in sentencing and explain each
sentence on the record. Departure from
the guidelines is permitted for statutor-
ily defined aggravating and mitigating
factors, provided reasons for departure
are stated.

In November 1980, the Judicial Council
released a new report. (Maroules and

White, 1980). In this study, the Judicial
Council reported that efforts by the
Alaska court system-and trial judges had
resulted in the disappearance of racial
disparity for fraud and property offenses,
but that disparity persisted in drug
offenses. The new study, which looked at
felony sentences from 1976 through 1979,
revealed that blacks went to jail more
frequently and received sentences of 11
months longer than whites or natives
convicted of the same crimes. Sentencing
guidelines for druy and narcotic offenses
were not distributed until the middle of
1980 and each judge must now supply the
Sentencing Guidelines Committee with a
written statement on how the drug senten-
cing guidelines were us2d in imposing the
sentence and why the particular sentence
was imposed. Based on this information,
it has been found that there is a correla=
tion of .75 between the sentences trial
court judges have imposed for drug offen-
ses and the sentencing guidelines recom-~
mendation. The committee has concluded
that there is now more uniformity in

sentencing. The committee also concluded

that, when judges sentence outside of the
guidelines for drug offenses, it is
usually for a "good reason". These
sentencing guidelines are still in use in-
Alaska;, but no thorough study, such as the
original one conducted by the Alaska
Judicial Council, has been done on their
usage.

Prohibition of plea bargaining

In 1975, the Attorney General of Alaska
banned plea bargaining in the state.

Under Attorney General Avrum Gross's
orders, plea negotiations for a sentence
recommendation or for charge reductions or
dismissals could no longer be carried on,
although it was recognized that there
might be some exceptions to this policy
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such as plea agreements in exchange for
information. The Attorney General's
rationale for banning plea bargaining was
an attempt to return the sentencing
function back to the court.

The excuse that the courts were

giving to the public for their

lenient sentencing was that their

hands were tied by the district
attorney's sentence bargaining. I
wanted to return the sentencing
function to the courts, and that was
my main purpose in carrying out this -
policy (Rubenstein, et al., 1980).

Plea bargaining has always received a fair
amount of criticism, Many reasons exist
for using the plea bargaining system,
chiefly because it saves time and money
when a case is bargained rather than going
to trial. Plea bargaining is often in the
interest of the criminal justice adminis-
trators. It is generally thought that
defendants who enter a plea agreement are
rewarded with more lenient sentences than
if they go to trial, but this also dig-
counts the fact that, if they go to trial,
the case may be dismissed or acquitted.
Some of the legal thinking endorsed by the
American Bar Association is that, while it
is improper to penalize a defendant for
going to trial, it is entirely appropriate
to reward a defendant for pleading guilty
(American Bar Association, 1968; 1979).
Sometimes, however, it is difficult to ,
discern the difference. Albert Alschuler/
in his 1981 article ¢3yplea bargaining f
analyzes some of the underlying unfair ané
irrational processes of plea negotia— L
tions:

In criminal cases, the extent of an
offender's punishment ought to turn
primarily upon what he did and,
perhaps, upon his personal character-
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istics rather than upon a postcrime,
postarreat decision to exercise or
not to exercise some procedural
option. As an initial matter, it

- seems unjust that, when two virtually
identical defendants have committed
virtually identical crimes, one
should receive a more severe sentence
than the other only because he has
exercised his right to trial. Quite
apart from the ‘threat that plea
bargaining may pose to constitutional
values, the danger that it may
present of convicting innécent
defendants, and a variety of other

~ objectives to it, plea negotiations
may be inherently unfair as a matter
of sentencing policy (Alschuler,
1981).

Alaska is in a unique position because it
is the only state that has put a total ban
on plea bargaining. Unfortunately,
because of its population and other
factors,10 Alaska may be an atypical
state. What has happened with the re-
strictions on plea bargaining in that
state may not have wider implications.

But some of the major questions brought up
by the ban on plea bargaining--did it

increase the number of defendants pleading

not guilty and going to trial and were
defendants sentenced more harshly without
plea bargaining-~can be looked at through
the Alaskan experience.

A second study was done by the Alaska

|Judicial Council (Rubenstein, et al.,

+ 1980) to evaluate the impact of the ban on
plea bargaining in Anchorage, Fairbanks,
and Juneau--Alaska's major urban areas.
This evaluation looked at case processing
for the year preceeding the ban (1974-
1975) and the year following the ban
(1975-1976). The study also conducted
interviews with almost all the lawyers and
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judges in these cities and a number of
police personnel. Regression analysis and
other statistical tests were performed on
the data collected. Some of the study's
conclusions include: 1) plea bargaining
was effectively curtailed in Alaska and
was not replaced by covert or implicit
substitutes; 2) defendants continued to
plead guilty at about the same rate; 3)
the rate of trials increased but the
number of absolute trials remained low; 4)
sentence severity generally did not
increase except for drug offenses and for
some "low risk" property offenses; and 5)
conviction rates changed very little. The
study also found regional differences in
how the criminal justice system reacted to
the plea bargaining ban.

As for the legal interviews, most prosecu-
tors were generally favorable to the ban
because they could often achieve the same
results while spending less time on
routine cases. They also felt less
responsible for the outcome of cases.
Defense attorneys were less favorable to
the ban because, unless charges were
dismissed early on, they had to spend more
time preparing and researching a case for
the sentencing hearing. Judges also
seemed rather ambivalent about the ban and
thought that the absence of prosecutorial
participation in sentence recommendations
left a void in that it reduced the number
of viewpoints that may aid in the judicial
decision. The Attorney General got his
wish that responsibility for sentencing ba
restored to the judge; but judges felt

‘that there were too few guidelines to

follow in exercising judicial discretion.

The Alaska Judicial Council concluded
that, although the Attorney General proved
that it was possible to make significant
changes in the plea bargaining process

without a breakdown in the court operation

gystem, it may not have resulted in a
"hetter kind of sentencing" (Rubenstein,
et al., 1980). At the end of the first
year of the plea bargaining ban it ap-
peared that the new system resulted in:

A denial of leniency to the minor
offender and the drug offender
without any increase in the severity
of punishment for- ‘¢iolent or danger-
ous criminals (Rubenstein, et al.,
1980)

Thus far, -the Rubenstein study offers the:
most comprehensive analysis of changes
brought about by Alaska's ban on plea
bargaining. This study, while fairly
complete, may be problematic because its
unit of analysis was separate charges
(called cases) rather than defendants.
Therefore, multiple charges for one
defendant would appear as several cases in
the data when the central issue might have
been the disposition for each defendant
rather than the disposition for each case.
The data were analyzed in this way because
the authors were interested in examining

the respense of the criminal justlce

system to individual crimes. However, the
offenses were categorized intc six
classes, a disadvantage if this masked
charging patterns within the classes.
Also, many of the major conclusions of the
gtudy were a esult of interviews with
legal personn

Impact

Whether it has been a result of Alaska's
ban on plea bargaining, the new criminal
code, the sentencing guidelines, the
result of non-criminal justice system
factors such as the rapid increase in
Alaska's population, or any combination of
factors, the prison population in Alaska
has increased dramatically over the last
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several years. At .the end of 1973, the

inmate population in Alaska was only 174,

the lowest in the country. By 1980, the
prison population--including those in
jails--had reached 820, and in 1981 there
was an additional increase of 24 percent,
resulting in a total of 1,019 inmates
(Gardner, 1982). Since Alaska sentences

many of its felons to short periods of

jail time (Rubenstein, et al., 1980 of~
ten as little as 30 days or less, i@\is
hard to know if ‘this is a reflection of an
increase in long-term incarceration or an

increase in per ons being sentenced to. ..~ -

Jailor

o
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ARIZONA A

Sentencing reform and its context

Prior to 1978, Arizona's indeterminate
sentencing system allowed for a great deal
of judicial discretion. Concern over pos-
sible sentencing disparity resulted in
Maricopa County (Phoenix) becoming one of
the pilot sites of the original sentencing
guidelines in 1977. The guidelines devel-
oped from that study were short-lived,
-=-however, because in 1978 sweeping senten~
cing changes occurred in Arizona with the
passage of presumptive sentencing legisla-
tion which also revised, the criminal
code. : e Blen

,Sentenciﬁg guidelines. "The staff of the
Criminal Justice Research Center of the
University of New York at Albany used
Mari¢opa County--which encompasses the
large urban areas of Phoenix and Scotts-
dale as well as the university town of
Tempe and the impoverished Mexican-

- American town of Guadaloupe--as the fourth

and final site where, in 1977, they devel-

oped models of sentencing guidelines. The
guideline effort in Maricopa County, was

~ initiated bycthe Arizona Supreme COLrt,
“_Wwhich was.aseking=an-urban court to pilot

f«* the. project.

ested in the Denver sentencing guidelines
project=and wished to introduce a project
locally. q

]

The models heré were of the same basic ¢
structure .as those developed in Denver
County, ‘a two dimensional decision-making

The Honorable Stanley.Z. Goodfarb, pre-
__siding-criminal-judge of the Maricopa

County Superior Court, noted at a national
sentencing “‘guidelines workshop in 1979

that a significant quantity of inaccurate
data was uncovered when'the study got un- =

]
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. Two different

The court had become inter=--" "~

matrix, but were based on a larger sample:

derway, and that there was little uniform—

ity in the duality of presentence-reports.
Degpite this, he felt that the quality of

data being collected improved as the pro- -

ject progressed (American University,
1879) . The researchers themselves be-
lieved that these factors served to dimin-
‘ish some sources of statistical errors
that arose in the Denver study. It was
thought that, since Maricopa County was

_the last of four pilot sites for senten-

cing quidelines development, that guide-
‘lines developéd here gained from the
knowledge: use¢ in establishing the other
guidelines. i

guidéline models were de-
signed in Maricopa County--=a "general”
model and a "generic" model.
model ranked offenses into six classes
according to statutory penalties. An
"intraclass ranking system" was. further
devised hy having participating judges
rank offenges within the statutory cate~
gories by relative seriousness. A
"gseriousness modifier"™ was then developed
to take into account aggravating and miti-
gating aspects of the offense. This was

primarily added to take into account physg=....

. deal:dniury-to-theé Vvictim, _Use of a
weapon, also-ssen-as a seriousness modi-
fier, was made explicit in the statutory
definitions and, tperefore, a separate
modifier for thi&§“factor was not included.
The offense score was obtained by adding
the intraclass rank to the values for the
seriousness modifier and the number of
instant criminal events, dichotomized to
indicateconeecriminalﬂevent, cr two or .. ..
more. The offender score was obtained by
scoring such factors as prior: adult or.

° juvenile record, legal status at the time

of the offense, and employment status.
This model accurately predicted approxi-
mately 81 percent of the IN/OUT decision.
As in other jurisdictions, the Maricopa

Arizona 23
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judiciary rejected the bifurcated model,

preferring a grid that combined the IN/OUT

decision with the appropriate sentence
langth lKresg. 1980) .

The generic model grouped offenses by
‘type; for example, violent crimes, proper-
ty crimes, and drug offenses. A separate
"interclass" ranking system based on the
maximum sentence for an offense was devel-
oped because the judges had not ranked
offenses within the generic categories..
The offense score was again obtained by
adding the rank of the most serious of- .
fense at conviction to the number of crim-
inal events variable, and the seriousness
modifier. The offender score utilized
gseven factors--legal status, prior juve-

" nile convictions, prior juvenile incarcer-
ations (over 30 days), prior adult
convictions, prior adult convictions for
crimes against persons, prior adult incar-
cerations (over 30 days), and employment
status,  Ultimately, the generic model was
chosen for implementation because of its
greater predictive power--as high as 87
percent with some types of offenses
(Kress, 1980). -

Following the training sessions with the
-research gtaff. judaes used the guidelines

for one month on an experimental basis.

Sentencing guidelines were then officially

implemented in Maricopa. County on March 1,

1978, for a six month period. It has been
estimated that the subsequent compliance
rate was approximately 80 percent.l1 As ¢
Judge Goodfarb pointed out at the senten-
cing guidelines workshop, a 75 to 80 per-
cent rate of compliancé’ is the highest
that should be reasonably expected, for -
- there will always be the extreme or spef
cial case to which the guidelines cannot
be applied. Sentencing guideliines were ‘.
never developed for use on a statewide
basis hecause, in 1978, legislation

24 Arizona

calling for presumptive sentencing became
effective.

71978. the Revised Arizona Criminal Code
became effective in Arizona's court

system. This new code was seen as both
revolutionary and reactionary. This
legislation established statewide presump—
tive sentences in Arizona. and was an
effort by the legislature to deter crime
through tough legislation.l2

The new code classif&ed felonies into six
clajsses from the most serious (Class 1) to
the least serious (Class 6). It also in-
clhded three misdemeanor ¢lagses and a
"petty offense” class. Each felony class
sets forth a definite term which it is
"presumed" should be imposed upon convie-
tion. A minimum and maximum sentence ig
also given for each class. Arizona's pre-
sumptive sentencing scheme is illustrated
in Table 1. :

Deviations are determined by the classifi-
cation of the felony. Classes 2 and 3 may
be decreased- by 25 percent or increased by
100 percent. Classes 4, 5, and 6 may be
decreased by up to 50 percent or increased
by 25 percent. .There are no deviations

‘for—-a-Clasg 1 felony——iirst degree

murder--which catries-a 25 year mandatory
minimum. Offenders may also be classified
as "non-dangerous" or "dangerous" of-
fenders. Dangerous offenders involve the
use or' exhibition of a deadly weapon or’
dangerous instrument or the intentional or
knowing infliction of serious physical in-
jury. This must be proved in court. Most
offenders classified as dangerous must
serve two-thirds of their terms prior to
release of any sort. o s

Only first “time non—daugerousﬁoffenders
are eligible for probation. If they are

et g
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TABLE 1
ARIZONA%
CRIMINAL OODE SENTENCING OFTIONS
PEITY OI’FENSE - $300 (Persons) - $1,000 (Enterprises)

. + MISDEMERANORS
CLASS FINES (mrporations) FIRST OFFENSE SUBSEQUENT OFFENSES
LXo £1,000 $20,000 6 months ) ‘1}vears
2 750 10,000 4 nonths 6 months
3 500 . 1,000 30 days 4 months
Class 1 Felony '(lst: Degree Murder): Llife Imprisonment (parole eligible at 25 years) or Death
OTHER FELONIES
OFFENSES DANGEROUS OFFENSES
(with weapon or where serious physical injury occurs)
CLASS “FIST SHOOND THIRD FIRST SBEOOND THIRD
MIN. [P | MAX MIN P MAK MiN P MAX MIN P_| MAX MIN P MAX MIN P_ | MAX
2 (5.25) | 7 |{14) (7 )** | 10.5 | (21) (14)** | 15.75 (25) (7% | 105 | (21) (14)** | 15.75 | (28) (21 )** | 28 [(35)
3 (3.75) | 5 |(10) (5 ) 7.5 | (15) (20)** } 11.25 | (20) (5 )** 7% | (15) (10)** 1 11.25 | (20) {15 )** | 20 }(25)
4 (2) 4 1(5) (4 )* 6 (8) ( 8)** |10 (12) 4)* 6 ( 8) ( 8)** |10 (12) (12 )** | 14 [(16)
5 (1) 2 |t 2.5) (2 )* 3 ( 4) ( 4)** 5 ( 6) (2 )* 3 ( 49) ( 4)re 5 ( 6) (6 )= 7 |(8)
6 (3/4) 1% J( 1.9) (1%) 2% (3 ( 3)w 3.75 | ( 4%) (ay)+ 2% ) () ( 3)re 3.75 | ( 4%) _v( 4) 5% |( 6)

P = Presumptive Sentence

’

* Not eligible for suspension or commtation of sentence, probation, pardon or parole or release on any other basgis until 1/2 t sentence imposed by the
oourt is served. May eamn release credits at rate of 1 day for each 2 days served.

** Not eligible for suspension or commtation of sentence, probation, pardon or parole or release on any other basis until 2/3 t sentence inposed by the
court is served. May eamn release credits at rate of 1 day for each 3 days served.’

m First-time, mtdmgerms oft‘emhm are eligible for probat:ion and, if inprisoned, may be paroled at 1/2 the term imposed and may earn re~
‘ lease credits at the rate of 1 day for each 2 days served.

ADDITIONAL SENTENCING (PI'IGS:

Fines for Felonies:

Probation:
Restitution

. Individuals, $150,000; Enterprises, $1,000,000
Sugervised or unsupervised, plust Jail or restitution

Loss of Licenses

*Received from Ellis C. Machowgall, State of' Arizona, Department of Corrections.

N

IS B, O



ey L

"‘ARKANSAS

Indeterminate sentencing modifications
Even though no major structural changes
have occurred in sentencing in Arkansas in

~ the last ten years, alterations in several

areas including code revisions, habitual
offender sentencing, and parole eligibil-
ity requirements have impacted on time
served in Arkansas. Sentencing in Arkan-
sas is based on an indeterminate model
with felony offenses divided into five
classes with statutory minimum and maxi-
mums provided. Act 620 of 1981 altered
these minimum and maximum limits for each
class of felony and established a new fel-

-ony class, Class Y, which includes such

offenses as kidnapping and murder in the
first degree. A comparison of sentence
ranges before and after Act 620 is provi-
ded below:

Felony Sentences in Arkansas

[~  Act 620 ‘
Prior to Changes Effective

Class March, 1981 March, 1981
ciass Y - 10-40 years
Class A 5-50 fears 6-30 years
Class B 3-20 years 5-20 years
Clagss C 2-10 years 4-10 years
Class D Less than Less than

5 years 6 years

It appears that the minimum sentence has
been raised for all the felony classes,
and that the maximum has been greatly
lowered for Class A offenses only.

A judge may impose a sentence of any time

within the statutory ranges. Actual time

gserved is determined \by the Parole Board
A\

N3

N

Preceding page blank .

and good-time allocations. The court in
mest cases may also sentence to a non-
incarcerative term, though no probation
term is to exceed five years.

Parole. Significant changes have occurred
quite reqularly regarding parole eligibil-
ity requirements for Arkansas' felons.

The basis for paroling inmates was estab-
lished’in 1968 with Act 50. This Act
stated that no inmate sentenced to death
could ever be paroled, and persons sen-
tenced to life had to serve a 15 year
minimum term mirus goobd-time (which was
not to exceed five years). For all other
offenders, parole eligibility could be
anytime, unless the court specified a min-
imum sentence.

. In order to provide more surety about the

length of time served, laws specifying
percentages of sentence to be served
before release on parole became law with
Act 1157, passed in 1975. This law ,
started a trend in parole decision-making
which was to continue for several years in
Arkansas. - Act 1157 provided more strin-
gent punishment for those defendants
sentenced to life sentences--persons gsen-
tenced to life imprisonment before Act 50
(March 1, 1968) and after Act 1157 (1975)
would be denied parole.13 Act 1157
egstablished that, for all other felons,
one~third of a sentence had to be served
before an inmate could be considered for
parole release.

Additional legislation, passed in 1976,
reflected the desire of the legislature to
provide more stringent punishment for
repeat offenders and those offenders who
use a deadly weapon in the commission of
an offense. 'Those persons who had previ-
ously servegﬁtwo or more times in the
state“penip&htiaty, and those persons who
used a deagly weapon in the commission of
o
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an offense would be required to serve one-
half of their sentence, minus good-time,
before being eligible for parole.

Act 93 of 1977 further refined the estab-~
lishment of parole eligibility require-
ments for habitual offenders. As stated
in this Act:

It is hereby found and determined by
the General Assembly that the present
gsystem of parole eligibility does not
adequately deter crime, especially
the habitual offenders, and that such
habitual offenders should have their
parole eligibility bear a direct re-
lationship to the number of times
they have been incarcerated. (Arkan-
sas Annotated 43-2830, 1977).

Specific classifications of Act 93 for
habitual offenders are provided below:

Act 93 also stated that, if a person is on
probation or parole and commits a new
felony, the new sentence must be made con-
secutive to the time left to serve for the
old offense.

Further leéislative change for parole eli-
gibility requirements were specified in
Act 620 of 1981 as follows: those persons

~~who have one previous incarceration shall

be eligible for parole after serving one-
half of their sentence rather than one-
third, and completing specific parole
eligibility requirements based on prior
incarcerations for the newly created Class
Y felony. <

Good time. Good time is allotted for
most persons sentenced to prison in Arkan-
sas, even those persons who are not eligi-
ble for parole release. Previous to 1976,
good time was automatically determined
based on the number of years to be served:
the first five years of a sentence, or

Classification

convictions but never incarcerated

Arkansas Parole Eligibility Requirements
of Act 93 (Effective April, 1977)

Class One-First offenders, or those with one or more felony

Class Two-Second Offenders, or those with two or more prior
felony convictions and one prior incarceration (conld be
1oca1, state, or federal, but must be for a felony)

. Class Three-Those offenders with three or more prior felony
convictions and two prior incarcerations

Class Four-Those offenders with four or more felony convic-
5 tlons, and three or more prior incarcerations No parole

Parole
Eligibilitx

One-third of
Sentence served

One-half of
sentence sgerved

Three-fourths of
santence served

i
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sentences of five years or less--eight
days per month; after five years--12 days
per month. "Meritorious" good time of
five days per month could also be earned.
Legislation in 1976 changed the basis' of
good-time allowances and the amount of -
time that could be earned. Inmates are *°
now divided into one of three classes:
Class One--ten days per month; Class Two-—
five days per month; and Class Three~-no
good time allowed. Good time now is based
golely on good behavior, work record, and
behavior in prison. @

Youthful offenders. Since Act 378 of

g e R A, g T T

1975, Arkansas provides special sentencing
for "Youthful Offenders". Those eligible
for this classification must be under 26,
convicted of less than a capital felony,
and have no more than one previous felony
conviction. The court may either suspend
a sentence, place the defendant on proba-
tion, or assign the defendant to the al-
ternative service program. Alternative
service, defined by the Act, includes any
program that provides corrective guidance
and rehabilitation and thus protects the
public from anti-social tendencies. This
includes anything from employment and edu-
cation to social welfare services or com-
munity service programs. Expungement “of
the defendant's record occurs after suc-
cegsful completion of the sentence.
"Youthful Offenders" may be giveri an J
incarcerative sentence also, and except
for convictions of Class Y felonies,”may
be immediately eligible for parole,

Habitual offenders. As outlined in the
section under parole eligibility require-
ments, Arkansas began to provide harsher
penalties for repeat offenders with Act 93
of 1977. Further legislation regarding
the sentencing of habitual offenders was
provided in Act 620 of 1981, With this
Act, sentencing of habitual offenders is

W AT SRS L L AR e 1 e

determined separately for each offense
class, with a minimum-maximum sentence
range provided as shown below:

Arkansas Act 620-Habitual Offenders

Habitual offender Non-habitual

Class sentence ranges sentence ranges
Class ¥ 20~60 years 10~40 years
Class A 12-50 years 6-30 ya fzs
Class B 10-30 years 5-20 years
Class C 8-20 years o 4~i0 years

Class D 6-12 years Less than 6 years
A habitual offender is defined as someone
convicted of a felony who has had more
than two prior felony convictions or who
has been found guilty of more than two
felony offenses. A habitual offender is
also not eligible for a probation sen-
tence. The parole eligibility require-
ments for these offenders still hold.
Though the sentence ranges are’' consider-~
ably harsher for the habitual offender,
the court still maintains a great deal of
discretion in determining sentence length.
It is still too early to determine if
judges are giving the longer sentences for
repeat felons. ’

“ Firearms. Because legislators felt that

the previous laws were too lenient on
offenders who committed offenses while
armed with a deadly weapon, Act 1157 of
1975 required that anyone convicted of a
crime involving the use of a deadly weapon
must serve one half of their sentence
before parcle release consideration. How-
ever, even after this was law, political
pressure calling for even harsher treat-
ment of armed offenders continued. 1In
1981, legislation was passed (Act 583)
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requiring a mandatory-minimum sentence of
ten years, without parole (but minus good
time) for persons convicted of a felony
involving the use of a deadly weapon.

Suspended sentences., Before statutes
authorizing suspension of sentences were
enacted in 1976, judges often allowed a
defendant to enter a plea of guilty and
would postpone entering the sentence. TIf
the defendant later violated the law, the
court could render the original judgment,
even if the violation was many years
later. TLaws in 1976 repealed these ear-
lier provisions by allowing the court to
suspend a sentence, but only for a speci-
fied amount of time, or, the court could
place the defendant on probation. The

court could not do both as was allowed
before. Legislation passed in 1981 fur-

ther amended these provisions by allowing
suspended sentences only for jail terms.

Impact of sentencing legislation

Though we know of no studies looking at
the specific impact of recent legislative
changes on Arkansas' prison population,

32 Arkansas

Arkansas has experienced an increase in
the number of persons being incarcerated
each year. From 1980 to 1981, Arkansas
had’ an increase of 12.2 percent (Gardner,
1982). wWith a new men's facility in 1974,
two new work release centers in 1975, a
new women's unit in 1976, a community cor-
rections center in 1980, and two new units
in 1981, Arkansas has maintained suffi-
cient capacity to handle the increase in
the prison population. A new maximum
security unit will be completed in 1983,
and another is scheduled to be completed
in 1986. However, if the incarceration
rate continues to increase as it has in
the past few years, and if Act 620 results
in longer prison santences, especially
because of the habitual offender changes,
Arkansas may not be immune from the over-
crowding problems that are plaguing most
other states. The Arkansas Department of
Corrections is cont1nu1ng to work on pro-
grams providing alternatives to incarcera-
tion and on ways to reduce the cost of

"¢peration of the Department (Survey

Response, Arkansas Department of Correc~
tions).

)
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CALIFORNIA

Sentencing reform and its historic
context

California's indeterminate sentencing
structure dated back to 1917, when laws
were enacted that placed broad discretion
into the hands of the parole board, the
Adult Authority, and the Women's Board of
Terms and Parole. California had one of
the most extreme forms of the indetermi-
nate system. The courts would decide
whether to imprison for wide ranges of
prison terms, in some offenses ranging
from six months to life. The parole
boards determined when a person was reha-
bilitated and could safely be let out into
the streets again. This system generated
numerous- problems and criticism, and Cali-
fornia, in the early 70's, readily joined
a number of other statas actively seeking
an alternative to the indeterminate sen-
tencing system.

California's Determinate Sentencing Bill
(SB 42) began as a small study by State
Senator John Nejedly in 1974, and was the
product of compromises between the Prison-
er's Union, the American Civil Liberties
Union, the District Attorney's Associa-
tion, the Governor's Office, and to a
lesser degree California's judges, law
enforcement groups, and the Correction's
burewucracy (Messinger and Johnson,-1978).
California’s new law stated explicitly
that:

The sole purpose of sentencing is
punishment and the goals of the sen-
tencing system should be the elimina-
tion of sentencing disparity and the
promotion of sentence uniformity
(Penal code of California, Sec. 1170
fa) (1)).

(/z‘:\‘\\

=
California's original determinate senten~
cing law is often cited as the purest
determinate sentencing scheme adopted.
The Bill follows closely the blueprint of
determinacy prescribed by the American

Friends Service Committee, Alan Dersho-
witz, David Fogel, and Andrew von Hirsch.

Substance of Senate Bill 42. Senate Bill

42 was passed by the California legisla-
ture in 1976, and became effective July 1,
1977, after some major revisions (dis-
cussed below). The new law code combined
several discrete ingredients to determine
length of incarceration in a way that
severely curtailed judicial discretion,
The court could still decide whether to
incarcerate a person or to grant proba-
tion,14 but the legislature set narrow
ranges of prison terms with increments for
mitigating and aggravating factors., Both
the Adult Authority and the Women's board
of Terms and Parole were eliminated and
replaced by the Community Release Board.
The court was required to make public
statements regarding its reasons for sen-
tencing. The Bill was also made retrcac-
tive,

Since the parole board functions were
greatly altered by SB 42, the Adult Au-
thority and women's Board of Terms and
Paroles were replaced by the Community
Release Board, whose functions included:
1) parole for lifers, 2) revocation of
parole, 3) review of sentences for dis-
parity, 4) application of the retroactive
aspects of the law, 5) review of lengths
and conditions of parole, and 6) denial of
good-time. | Sentences could be revised
within 120 |[days of commitment by either
the trial gourt or the Community Release
Board. The Community Release Board was
required to review all sentences within
the first year and recommend re-sentencing

& . [y
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if the sentence was thought to be dispar-
ate. Also, those sentenced under the new
Act were to be supervised for one year
after release with re-imprisonment for up
to six months for revocation,

It was the intention of the Bill's authors
to change the sentencing process without
drastically changing actual timeé served by
the total population involved. The new
sentencing structure consisted of four
categories of offensesl5 with three pos~
sible incarceration terms specified as
shown below:

According to the 1977 law, the middle term
had to be imposed by the court unless ag-
gravating or mitigating factors were pre-
sented and proved during public sentencing
hearings. Attorneys could offer arguments
and testimony during these hearings. If
the upper and lower term was to be given,
the judge was required to state reasons
for the decision. 'The kinds of circum-
stances that would justify aggravating or
mitigating decisions were not identified

by the Bill. Enhancements from one to
three yvears for aggravating factors could
also be added to the base term.

These enhancement provisions were designéd
especially for the more complex cases,
There were two different types of
enhancements<-specific and general. Spe-
cific enhancements included those factors
related to the offense such as weapon use
or great bodily harm. General enhance-
ments pertained to prior record (one year
for. each prior offense incarceration for
non-violent felonies and three years. for
each prior violent felony incarceration if
the instant offense is violent),16 mul-

tiple counts (sentence may be enhanced by

one~-fourth of base term for each addition-
al convicted offense), and those offenses
causing great loss of property. With the
enhancement provision, the scope of judi-
cial discretion allowed under the 1977 law
increased greatly. Although enhancements
had to be pled or proved and the adjusted
sentence novmally imposed by the court, a
judge might choose to strike the addition-

(Offenses are not inclusive,)

Sentence Terms

Offense Category* Lower Term
a ' 5 yrs,
b ‘ ‘ 3
c ' 2
a 16 mons.

*a) murder second degree, rape with force of violence

b) robbery first degree, burglary, rape

c) robbery second degree, arson, assault with deadly weapon
d) burglary second degree, forgery, auto theft, ‘

Miadle Term Upper Term
6 yrs. 7 yrs.
4 s
3 : 4

2 ' 3
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al time to be added (that is, strike the
punishment, not the finding). The judge
was required to state and enter into the
record, however, the mitigating circum-

- stances to justify this action. mThe deci-

sion to use a factor either to impose

the upper term sentence or to add time
under the enhancement provisions was also
seen as a critical decision. Enhancements
had to be proved and pleaded, thus they
could also become another factor in plea
negotiations.

Some limitations on enhéﬁgements were
written into the Bill, such as: 1) the
same factor used to give the upper term
could not be used again as an enhancement,
2) there was a five year limit for con-
secutive enhancements for nonviolent
offenses, 3) enhancements could not exceed
double the base term except for violent

crimes, and 4) in some instances, only the .

enhancement with the largest sentence in-
crement could be added.

Senate Bill 42 alsoc contained provisions
for good time that would reduce a prison
term by one-third. Good time became auto-
matic unless taken away for prison miscon-
duct, and was calculated on a yearly
basis. Good time not lost during the year
became vested and could not be lost

later.

Retroactive provisions. One of the

major complications of California's deter-
minate sentencing legislation was that it
was made retroactive to those sentenced to
prison before passage of the Bill. Criti-
cism of this retroactive provision came
from various sources, including law
enforcement officials, political figures,
and the public who feared a flood of vio-

lent offenders would be released (Cassou
and Taugher, 1978). Also, inmates feared
their time in prison would be lengthened.
A complicated set of rules and formulas
was used, administered by the Community
Release Board, to recalculate sentences
for all persons incarcerated under the
indeterminate law. Inmates were to be
released at the earliest release date.
Because of the fear that violent offenders
would be released, provisions were provi-
ded for hearings to extend terms for par-
ticularly violent offenders.l? The
Community Release Board followed the
behavior of those released for several
months, and determined that arrest and
recommitment rates were no greater for
this group than from that of other paroled
prisoners. .

Changes to the bill. Much of the
detailed work on SB 42 was done in a few
months before its passage. Because of the
push to get the bill through the legisla-
ture quickly, a thorough review of the
Bill by judges, attorneys, and other "in-
terested parties was precluded. Thus, a
variety of problems and inconsistencies
immediately surfaced. Three major amend-
ments were adopted--AB 476 (1977), SB 709
(1978), and SB 1057 (1978)--making sub-
stantial changes in the legislation and
provisions therein. The major focus of
modifications included increasing middle
and upper terms (see below) for violent
felonies and increasing supervision after
release from prison from one to up to
three years, with revocation time in-
creased to up to one year. In general,
subsequent modifications to the law have
been in the direction of increasgg prison
terms and in the mandating of prison sen-
tences in various types of offenses.
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"offense Category*

nurder second degiee‘ (a)
Rape (b)

Robbery second degreé (¢)
Burglaryksecond degfee (4)

# Offenses within categories rece
** Numbers show lower, middle, and

Term Changes

8B 42 Term 5B 709 Terms
56,7 . 5,7,114%
3,4,5 3,6,8 "
2)5,4 ' - 2,3,5

16 mos, 2,3 2,/3,4

ived different sentence terms. )
upper terms respectively in years.
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The most obvious outcome of the new deter-
minate sentencing legislation has been an
increase in the prison populationsl8
creating a serious threat of overcrowding
(Cassou .and Taugher, 1978). Whether this
is a direct result of the new legislation
or part of a continuing trend is tot
clear, : (Casper et al., 1981, argue that
the increase in California's prison popu-
lation was already a trend that began con-
siderably before the implementation of the
new law.) The increase is complicated in
that the median length of prison terms has
dropped slightly, while the numbeér of per-
sons being incarcerated has increased
slightly (Lipson and Peterson, 1980;
Cassou and Taugher, 1978). 'The first
evaluation literature indicated that there
was a greater number of shorter prison
terms being given, possibly because judges
were provided with realistic intermediate -
sentences rather than a choice between a
long indeterminate term and time in the
county jail. The determinate gentencing
legislation may have extended the trend of
increased use of incarceration and sta-
bilized it at a higher level than would

O™
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otherwise have happened. One r@ason may
be related to the requirement that judges
provide reasons for décisions.
it easier for the mediayand\the public to
monitor judicial decisions and may have
increased the perceived political risk
involved in what may be seen as lenient
sentencing. :

Though Lipson and Peterson (1980) showed
that there was an increase in the number
of persons being sent to prison under
“determinate sentencing, comparison of
lengths of terms.is more difficult to do
and interpret. The release practices of
the Adult Authority and the Women's Board
of Terms and Parole varied from year to
year, and the good-time provisions which -
were initiated by the determinate senten-
cing.law in California make it.difficult
to do exact calculations. From data pro-
vided by the Department of Corrections,

(see below), it seems that imposed prison -

terms are longer under determinate sen~
tencing but actual time served will be
less when good time is taken into consia-
eration (providing inmate behavior does
not cause significant loss of good-time).
However, since under the determinate sen-

This makes -,
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tencing bill there is a larger proportion
of felons committing the less serious
felonies sentenced to prison for shorter
prison terms, the greater numbers will

tend to bring down the average. Comparing
medians is problematic because it also re-
flects the increase in extreme terms.
(These data do not reflect SB 709 which
increased length of sentences for certain -
offenses.)

Preliminary studies (Lipson and Peterson,
1980) showed that the power of the prose-
cutor increased under determinate senten-

_cing in california because there was more
“ gurety that the agreed upon sentence would

be carried out., In addition, the prosecu-

tor could decide whether to pursue and
charge enhancements. Data from the Judi-
cial Council (1980) showed that prosecu-
tors were more likely to file charges
dealing with weapon use and victim injury
than with prior record. In 60 percent of
all robberies during a period of July 1,
1977, to September 30, 1978, prosecutors
pled and proved weapon use. Enhancements
for prior record were used less often.

For the same period and across all crimes,
prior prison terms were pled and proved in
8 percent of the cases, while time was
added to the sentence in only 6 percent of
the cases. This is in spite of the fact
that 30 to 40 percent of California's in-
mates had prior prison terms,

Comparison of Median Sentence Length Across all Felony Offenses
for Males Under Indeterminate and Determinate Sentencing in galifornia

*The.actual term reflects g¢ijd-time credit. .
#*Tt is thought that most in&&tes will receive most of their good-time
credit, so that the median will be closer to the low end of the range.

Year ]bdian Prison Term Actual Termt
) 1972 32 mos.
1973 30 mos.
1974 e 35 WOBe
- 1975 39 mos. ‘
| 1976 34 mos.
Determinate
sentencing
Effective:
1/1977 - 6/1977 30 mos.
7/1977 - 6/1978 36 mos., 21-33 mos.**
. 1/1978 - 6/1979 36 mos. 21-33 mos.**

N
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However, more recent work has questidhed
the strength of the suggested relation-
ships between the law and its purported
effects. Neither Casper et al., (1981)
nor Sparks (forthcoming) indicated a clear
relationship between increased prison com-
mitments, increased power of the district
attorney, or alteration in plea bargaining
practices. Utz (1981), comparing data
from two different California counties
before and after the passage of the bill,
found that the usual practices and proce-
dures followed in each influenced the man-
ner in which the changes introduced by the
bill were implemented. In Alameda county
where bargaining was always high, it con-
tinued to be high as the new law was used
instrumentally. 1In Sacramento county
where bargaining was always tacit and not
openly negotiated, the new law may have
increased the number of trials. As Casper
et al., (1981) suggested, the best way to
measure the effect of the law was to un-
derstand how the local legal culture and
court room workgroup worked before the

.law.

~Other concerns over the law have surfaced.

California's determinate sentencing bhill
is often criticized as being too complex.

'Its complexity makes it difficult for gen-

eral practitioners to use and understand,

‘and may lead to miscalculated sentences.

The new law focuses on calculations rather
than individuals, and the rigidity of the

~law often allows identical treatment of

the extraordinary crime with the average
one. Also, emphasis is placed on calcu-
lations, rather than on reasons for sen-
tencing in a particular category.. The .
bill also does not allow enough leeway to
handle the emotionally disturbed or men-

- tally retarded offenders.

One of the most crucial criticisms of
legislatively determined sentencing, such’

38 California

as California's, is that because of the
elimination of parole boards, there is no
flexibility provided for dealing with
overcrowding in the prisons. There is a
tendency to increase penalties in response
to public and political pressures without
considering the costs and consequences
(Lipson and Peterson, 1980), both in mone-
tary and human terms. The first year of
determinate sentencing in California saw
an increase of 12 percent in the felon
population in prison (California Depart-
ment of Corrections, 1979). It appears
that legislatures must realistically cope
with rising prison populations that are a
direct result of their sentencing legisla-
tion. Casper et al., eloquently note:

«sothe coalition that came together
to support the determinate sentencing
legislation is well on the way to
dissolution, if it has not been pro-
nounced dead already. Due process
liberals who supported the bill with
- reservations have found one of their
fears bourne out: Once legislators
get into the bhusiness of setting pri-
son. terms there is little to stop
them from raising them substantially.
Terms have been raised several times
- already, and many new probation dis-
qualifiers have been introduced since
the 1976 passage of the law...The
"informal effects" of the determinate
sentencing law--sending marginal
offenders to prison for shart terms--
may prove less effective as the terms
get longer,..even law enfgroement -
interest may come to identify ithe
problem as being the determinite sen-
tence law itself...Reintroduction of
some form of indeterminate sentencing
and a parole board may thus appear as
a solution to the problems seen by
both camps (Casper et al., 1981).
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pPerhaps a longitudinal analysis of changes
in the California Penal Code, beginning
where Berk et al., (1977) left off, would
further illuminate the conflicting sources
of revisions to California's criminal

law.
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Sentencing reform and its context

For decades before the mid-seventies Colo-
rado had a sentencing structure patterned
after the Model Penal Code. Offenders
were classed by relative seriousness and
ranked on the basis of minimum and maximum
sentences. In May 1976, House Bill 1111,
providing for mandatory sentences for vio-
lent and habitual offenders, became state
“law.” It prescribed a mandatory sSsntence.
for any person twice convicted of a felony
in a five-year period. vViolent offenders,
as defined by statute, had to be given at
least the minimum term of incarceration,
and were not elgible for an indeterminate
sentence under the new law. The act also
modified the habitual offender statute to
mandate a twenty-five to fifty year term
of incarceration for any offender convic-
ted of a felony that carried a maximum
penalty in excess of five years, and who
also had been twice convicted of a felony
within a ten-year period.

Sentencing guidelines. In additon to
this legislation, concern about sentenc¢ing
took other forms. Sentencing guidelines
were implemented on a voluntary basis in
Denver County District Court in November
of 1976. This was the result of a feas-~
ibility study conducted by the Criminal
Justice Research Center in Albany, New
York.

Begun in 1974 by a team of researchers
headed by Jack M. Kress and Professor
Leslie T. Wilkins, this feasibility study
evolved from an earlier research effort
which ‘successfully developed operating
guidelines for the United States Board of
Parole (now known as the Parole: Commis-
sion). The -original guideline researchers
felt that the-basic concept of guidelines

B e e RN

could be effectively utilized in other

" decision-making areas of the criminal

justice system, particularly in senten-
cing. With this in mind, the directors of
the Albany study approached trial judges
in several jurisdictions, including Denver
County, with the idea of adapting parole
guidelines methodology to the design of
sentencing guidelines. Their intent was
to describe existing sentence decision-
making practices through empirical
research, and to construct the guidelines
around those factors which statistically

» accounted for the greatest variation in

the sentencing decision. The researchers
envisioned that this process would "make

explicit the underlying sentencing policy
of a given court system" (Wilkins et al.,
1978).

From their pilot study, the researchers
constructed three slightly different sen-
tencing models which were eventually syn-
thesized to form a demonstration model.
The Denver Demonstration Model consisted
of a matrix system with one-grid for each
of the six felony and three misdemeanor
categories in the Colorado criminal code.
Each grid classified the offender on the
basis of an offense score (Y axis) and an
offender score (X axis). The offense
score consisted of the ranked seriousness
of the offense at conviction modified by a
value for the degree of haim or loss to
any victim that was_involved. The reason
for use of this "harm/loss modifier" was
sO0 that charging and plea bargaining prac-
tices did not diminish the actual gravity
of the offense. The offender score inclu-
ded information on: previous incarcera-
tiong, probation or parole revocations,
legal status at time of offense, prior
adult record, and employment back-ground.
A "social stability" factor, whether the
offender was employed or attending school,
was also included in the offender score.
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The guideline sentence was selected by
locating the cell where the offense (¥
axis) and offender (X axis) scores inter-
gsected. Each cell indicated a sentence of
probation, incarceration, or a possible
alternative sentence when appropriate. If
incarceration was indicated, the statutory
ranges were specified.

In testing the Denver Demonstration Model,
the researchers utilized a simple random
sample of 221 cases. In predicting the
IN/OUT decision, this model achieved a 90
percent rate of accuracy. That is, the
regearchers stated that the guideline sen-
tence matched the judge's decision to
incarcerate or not to imprison the offen-
der in 90 percent of the cases. 1If a
judge's sentence varied from the guideline
sentence range by more than a year, it was
considered to have fallen outside of the
guidelines. This was the case in an addi-
tional five percent of the sample. Thus,
the researchers reported, "85 percent of
the sentences in the construction sample
gathered in Denver from November, 1975, to
mid-January, 1976, fell within the guide-
line both as to whether or not the offen-
der was incarcerated and also, if the
sentence was to a period of incarceration,
as to length of incarceration" (Kress,
1980).
of 137 cases during March and April of
1976, 80 percent of the cases fell com-
pletely within the guidelines (Wilkins et
al., 1978).

The original guideline researchers posited
that, regardless of the problems of di-
vining and defining an explicit policy
where no such theoretical policy existed,
research of this type should at least
point to the various normative tendencies
of individual judges, and thus provide an
empirical basis for formulating the guide-
lines. ‘They argue that the real value of
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'fGﬁidéiiné evaluation and criticism. As !

In a subseguent validation sample

1 1979).

a system of guidelines is in its embodi-

ment of prevailing sentencing norms in a
framework of specific sentencing criteria
(wilkins et al., 1978). The degree to

which the empirical data reflected actual ‘
practices was thus assumed to be central i
to the development of effective guide- ;
lines. If quidelines were not an accurate
reflection of legally relevant factors,

the researchers believed they would not be
construed as a useful tool by the judges

and legislators who ultimately must accept

or reject them,

a measure of how well the Denver guide-
lines reflected actual sentencing norms,
an evaluation of judicial behavior follow-
ing implementation of the guidelines was
conducted and the results presented to the
Academy of Criminal Justice Science in
March of 1979, For an eleven-month per-
iod, a team of researchers different from
the team that developed the guidelines
examined certain offender and offense
characteristics, and the extent to which !
these contributed to deviation from the '
guideline sentences. Looking-at a deci~
sion whether to incarcerate an offender or
not (IN/OUT), they found actual sentences
imposed agreed with those prescribed by
the giidelines in 80 percent of the cases.
As to length of sentence, some uniform !
deviation as a function of type of crime '
was noted. Overall, for example, among

drug offense sentences there were propor-
tionately more lenient deviations than
severe deviations while the reverse was
found to be true with fraud and forgery e
cases.  Turning to specific guideline
factors, the study found that prior crim-
inal history variables were apparently far
more central to the judges' decisions than
would be indicated by their assigned
weights (scores) in the guidelines (Rich,
This analysis raised some serious
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questions regarding the validity and reli-
ability of the original research methodol-
ogy. Some of the criticism raised by the
evaluators included faults in the deci-
sions regarding what variables the origi-
nal researchers collected and the size of
their research sample.

Although the effect of race on sentencing
has always been considered an important
area of criminal justice research (Sellin,
1928; Bullock, 1961; Farrell and Swigert,
1978), the data collection technique util-
ized in the Denver guidelines effectively
eliminated this as a variable. Because
the Denver pre-sentence investigation
reports do not adequately distinguish
offenders of hispanic origin, Mexican-
Americans are often classified as "Cauca-
sian" rather than "Hispanic". By failing
to make this important distinction in
their data collection effort, the original
researchers diminished any significant
race finding that might have become appar-
ent had thosé with Spanish surnames been
coded as such (Rich et a1.£k1980).

Further, and of paramount concern to the
evaluators, the original gui&gline sa@ple
size was questionable. The etvaluators
correctly ‘noted that the utility of multi-
variate analysis is dependent in large
part on a sample of sufficient size to
obtain accurate parameter estimates. The
Denver study originally selected a simple
random construction sample of 200 cases as
they were processed through the court gys~
tem. Because the statutory class of the
offense at conviction was not discernable
in 80 sentencing decisions, however, the
sample was reduced to 120 cases (Wilkins,
1978). 1In order to reduce the standard
error of the parameter estimates, there
should be, as a general rule, at least 30
cases for each independent (predictor)
variable. With as many as fourteen pre-

sy,

dictor variables in some of the original
analyses, 120 cases was seen to be a
woefully inadequate sample (Rich et al.,
1980). It has further been suggested that
the entire Denver regression analysis was
based on, at best, as few as 50 cases
(Rich et al., 1980). This resulted from
the necessary deletion of cases with
missing information from the sample, a
common methodological technique used for
dealing with missing observations. This
finding regarding sample size undermined
the original researchers' claims to an
empirical basis for the Denver guidelines
and other guidelines developed by the
Albany group.

Determinate sentencing

Although use of the guidelines by the
judges has been voluntary, the compliance
rate of Denver judges by all estimates was
in excess of 74 percent (Wilkins et al.,
1978; Rich et al., 1980). Use of the
guidelines in Colorado ended, however,
when the state legislature intervened and
enacted a state-wide system of presumptive
sentencing ranges. This action was due
primarily to widespread dissatisfaction
with existing sentencing throughout the
state. The Denver guidelines were geared
to sentence ranges that were different
from those enacted under presumptive sen-
tencing and made use of the guidelines
untenable. The presumptive sentencing
.statute, which became effective July 1,
1979, effectively ended the guideline ex-
periment in Colorado when it defined a
narrow presumptive range for each statu-
tory class of crime. These sentence
ranges may be halved for mitigating cir-
cumstances, or as much as doubled when
- aggravating factors are present. Auto-
matic review is provided for any sentence
that falls outside of statutory ranges.
In general, the deéterminate sentencing
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legislation adopted in Colorado has in-
creased penalties. '

Now Colorado felonies are statutorily
divided into five classes, distinguished
by presumptive ranges, and including a
prescribed parole term, as shown below:

Colorado Presumptives Ranges
By Felony Class20

Class I: Life imprisonment or death

Class II: 8 to 12 years, one Year of parole
Class 1II: 4 to 8 years, one year of parole
Class 1V: 2 to 4 years, one year of parole
Class v; 1 to 2 years, one year of parole

In the case of Class I felonies, a separ-
ate sentencing hearing is required to
determine the existence of aggravating
and/or mitigating circumstances., The
Judge sets a definite term of years based
on the presumptive range, and this term
must be served in full minus good time,
At the time of sentence imposition, .an_,

aﬁditional Year of parole is ad&?ﬁ?:*ﬁEK Vi

LI

pcovision is made for an early release
date,

Whenever a judge modifies a sentence from
that prescribed by statute, h2 must state
the unusual and extenuating circumstances
that justify a deviation from the presump-
tive range. In cases in which the death
penalty is imposed, the court must state
in writing its findings of aggravating
circumstances beyond a reasonable doubt,
The death penalty is automatically re~
viewed by the State Supreme Court. In
addition, when the sentence imposed is
outside of the presumptive range, the
Court of Appeals automatically reviews the
sentence, ;

As mentioned above, the court sets a fixed
term of years which must be, served in full

_44 Colorado

minus good time. The division of Aduit
Services provides a one Year parole super-
vision term for Class I, III, IV, or v
felonies. Conditions of parole are estab-
lished by the State Board of Parole prior
to the offender's release from incarcera-
tion. 1If parole is revoked, the offender
may be reincarcerated for up to six
months. Reincarceration and parole super-
vision are never more than cone year.
Fifteen days per month good time sentence
reductions are earned by an offender for
abiding by institutional rules, diligence
in work, etc. An additional fifteen days
per six months may be deducted for "out-
standing” performance in work or study,
ete, -

=3

Special circumstances. Existing law
requires that the minimum sentence within
the presumptive range be imposed for the
use of a "deadly weapon" in the commission
of certain crimes. This term is non-
suspendable. Any person with two prior
felony convictions in the past ten years,
who is convicted of a third felony which
has a maximum penalty of five years, is
punished by imprisonment for 25 to 30
years. Further, persons with three prior
felony convictions are, on conviction of a
fourth, sentenced to imprisonment for
life. If convicted of a crime of vio-
lence, the person must be imprisoned for
the minimum term within the presumptive
range provided statutorily for such
offense, '

Proposed revisions to the Colorado
criminal code

Subsequent to the 1979 enactment of the
Colorado presumptive sentencing law, the
state's executive, legislative, and\judi-
cial leadership determined that a sgudy
should be copducted to monitor the imple-
mentation of the laws and determine the

g e oo g e S+ e

e ——

2 o

classification appropriateness of felo-
nies. The Advisory Commission on Crime
Classification and Sentencing, which over-
saw the study, issued a report in 1981
detailing their recommended changes to the
1979 law. . The following statements of
policy reflected the Commission's philo-
sophical support of specific recommenda-
tions for change in the 1979 law:

STATE OF COLORADO
Preliminary Report of the Advisory
Commision on Crime Classification

And Sentencing: Proposed Revision of the
Colorado Criminal Code2l

o That the proper classification of
felony offenses is critical to the
achievement of the legislative pur-
pose in enacting the presumptive sen-
tencing law.

e That the current classification
scheme is inappropriate to the pre-
sumptive sentencing law because it
does not adequately distinguish the
separate natures of felony offenses,

® That the recléssification of felonies

within a greater number of classes
provides for more precision and less
disparity in sentencing.

¢ That the current presumptive sentence
ranges provide penalties inappropri-
ately low for some of the more seri-
cus offenses, and inappropriately

high for nominal felonious conduct.

e That statutory judicial guidelines
should be promulgated to ensure the
proper use of aggravated and miti-
gated punishments in extraordinary

cases,

e That criminal conduct should be pro-
scribed in general terms, wherever
possible, tn avoid the need for and
the creation of special legislation
based upon the status of the wictim
or the status of the offender.

e That duplicative, archailc, or out-
moded criminal statutes should be re-
pealed in favor of a more streamlined

criminal code.

The context of the Commission's prelimi-
nary report was. quite detailed and pro-
vided specific recommendations as to
felony reclassifications (based on a

- Delphi Survey), extensive review of the

implementationr problems in the presumptive
sentencing law, and discussions of the
potential impact of implementation of the
Commission's proposals. The Commission's
report was thorough and somewhat ccntro-
versial politically. At the time of this
writing (February, 1983) none of the pro-
posed changes to the 1979 law have gone
into effect, although sections of the rec-
ommended revisions are included in two
drafts of legislation currently pending in
the Colorado legislature,

S

'Colorado 45

P




CONNECTICUT

The move towards sentencing reform

The primary impetus for changes in Con-
necticut's indeterminate sentencing system
has come from the legislature. Efforts
which led to the adoption of determinate
sentencing in 1981 began as early as 1974
when the legislature established the Com-~
mission on Parole Evaluation Techniques
and Rehabilitation. This was in response
to wide criticism of the "hidden" sentenc-
ing done by the parole release decision-
mawing process. This Commission, using
information from a study done by Professor

George F. Cole of the Uniwarsity. of Con-

T————__nec*icut, recommended that COnnecticut's -

indetermin te-aystem be replaced with
determinate sentencing. The-tegislature

then created the Commissicn to Study
Alternative Methods of Sentencing.

{ The Commission to Study Alternative

‘ Methods of Sentencing did research on
sentencing practices in Connecticut with

. the assistance of the Honorable Stanley
Goodfarb of the Maricopa County Arizona
Superior Court; Jack Kress of the School

i of Criminal Justice at SUNY Albany; and

g Jack Packel, Director of the Appellate

Division of the Philadelphia Defender
! Associatiocn. Based on the resulte gf.its

However, the preliminary research sample
from which these recommendations were made
consisted of only 650 cases. It was ex-
pected that these efforts would eventually
be validated by a larger sample, but the
validation research was not done. The
guidelines legislation met strong opposi-
tion from many quarters and was subse-
quently defeated in the legislature.
Critics of the legislation ranged from
defense attorneys who wanted a wider range
of sentences with which to bargain to
those who felt the commission had inade-
quately assessed the impact of guidelines
on the operations of the state's attor-
ney.22 The methodology used in construc-
ting the guidelines was also criticized as
being deficient. -
Inthe-1879 legislative session, two com-
peting sentencing reform bills were sub-
mitted to the legislature. The first was
a resuirection of House Bill 5987 proposed
by the Commission to Study Alternative
Methods of Sentencing already described.
The second reform measure was a compromise
bill put together by former Commission.
members and others. This bill called for
a sentencing commission that would draft
yet another sentencing guidelines grid.

It also proposed increased appellate re-
view of sentencing. The legislature did
not endorse either bill but instead estab-

research, the Commission became involved
in drafting House Bill 5987, submitted to
the legislature in 1978. House Bill 5987
called for a sentencing guidelines system
based on current offense information and
prior record factors. Presumptive senten-
ces were recommended which could be
increased or decreased by 15 percent for
aggravating or mitigating factors. Judges -
could go outside the recommended ranges if
compelling circumstances were present, but
reasons for doing so had to be put in
writing.

Preceding page blank
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The new Sentencing Commission began in
mid-August, 1979, and proceeded to evalu-
ate felony sentencing in Coniiccticnt with
an eye towards the potential for subse-
quent sentencing reform. The Commission
studied sentencing reform in other states,
reviewed previous reform in COnnecticut,
and examined available data on Connecti-
cut's current sentencing practices.
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One of the major tasks of the Sentencing
Commission was to further develop senten~
cing guideline ranges based on past sen-
tencing practices in Connecticut. Data
were collected over a five month pericd
and consisted of a sample of 1,749 offen~
ders convicted of felonies in Connecticut
for the years 1976 and 1977. This repre-
sented one~third of all those sentenced
for those years. The minimum and maximum
sentences were examined for each offense.
It was found that, when there was a suffi-
cient number of cases, a very wide range
of sentences was given for the same of-
fense. Regression analysis was used to
discover the variation in sentencing deci-
sions that could be attributed to such
variables as prior record or injury to the
victim. Because the Commission staff was
not allowed to collect information from
pre-sentencing reports, however, variables

‘that might have been crucial in explaining

sentencing variability were not inc¢luded.

Based on the research, a sentencing grid
was established with offenses grouped into
offense categories (See Table 2). Both
mean and median sentences were calculated
to give a better representation of senten-
ces given. The recommended sentences were
based on current sentencing practices,
taking into consideration that, with good-
time allowances, an offender would serve
approximately two-thirds of a given sen=
tence. It was anticipated that the use of
the sentencing guidelines grid would re-~
sult in the elimination of the parole
board: Importantly, the IN/OUT decision
was not incorporated into the sentencing
guidelines grid; the Sentencing Commission
chose to leave that crucial decision in
judicial hands. The grid could be used,
however, "to determine the length of pro-
bation imposed and, in the case of split-
sentences, to recommend the total sentence
to be given. A sentencing judge could

i
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sentence outside of the guidelines for
statutorily defined aggravating or
mitigating circumstances. Evidentiary
hearings establishing aggravating or
mitigating factors were to be allowed by
permission of the court, if cause was
shown., Anytime judges sentenced outside
the recommended ranges, they were to state
their reasons for doing so on the record.

After developing this sentencing guide-
lines system, the Sentencing Commission
went on record stating that it was strong-
ly opposed to the adoption of the sen-
tencing gitidelines system, but rather
recommended the replacement of the inde-
terminate sentencing system in Connecticut
with a determinate sentencing scheme.

The reasons for this turn of events were
multiple and included perceptions of Com-
mission members that the sentencing guide-
lines would lead to a reduction or
elimination of judicial discretion, and
would "undermine the principle of just
punishment based on all the characteris-
tics of the offense and the offen-
der..."23 with the reluctantly submitted-
sentencing guidelines grid system pre-
sented to the legislature, and the strong
recommendation of the Sentencing Commis~
sion for a determinate sentencing system,

it is no wonder the legislature again did .

not pass legislation for the adoption of
sentencing quidelines.

Determinate sentencing in Connecticut

Public Act B80-442, effective July 1, 1981,
revised Connecticut's sentencing system
from indeterminate to determinate senten~
cing. The main provisions of the Act -

included: 1) determinate or fixed senten- -

ces; 2) the elimination of both parole
release and parole supervision; 3) manda-
tory minimum sentences; 4) redefinition of
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o TABLE 2 7
Connecticut's f
Sentencing Guideline Gridk#* !
(sentences in year%%un;ess”bthgrwisé statedj ;
‘Prior conviction score §
Class ;
of , ‘ ?
offense 0-9.9 10-19 9 20-29.9 30+ :
Capitai felony Life* or Death é
Murder 10-Life* 15—Life* 20-Life* . 25~-Life* i
A felony 5-9 6=10"— - 7<11 8-12 !
B person 3-7 4-8 5-9° 6-10
property 6 mo.~-2 1-3 2~4 3-5 i
drug** 6 MO.=2 1-3 2-4 3-5 :
c pérsdh 1-2 172 , 11/2-3 1/2 21/2-4 1/2 31/2-5 1/2
property 6 mo.-18 mo. - 1-2 11/2-2 1/2 2=3 .
drugk* 3 mo.-18"mo, - 6 mo.—-24 mo. 12-~30 mo. 1-3 )
| ; o A ‘ ‘
D person 6 mo.-24 mo. 9 mo.-24 mo. 12 mo.-30 mo. 11/2-3
property 3 mo.-18 mo. 6 mo.-24 mo. 12 mo.-24 mo. 1-2 1/2
drng** 1 mo.-12 mo. - -3 mo.=12 mo.: 3 mo.-15 mo. , 6 mo.-18 mo.
{J ' ‘ i
. 8 o o
8 *Life-so years incarceration with no more than 15 years good time, computed at the present rate.
1] - t
Q
o **Drug—see text, Section 3 Use of Grid . D
Q .
c ; : : ,
a3 ***Reprinted from the Final Report of the Legislative Sentencing Commission ; March 12, 1980.
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"persistent” offenders; and 5) the reduc-
tion of good time for sentences over five
years from 15 days per month to 12 days
per month. A detailed description of
these changes is given below.

indeterminate vs. determinate senten-
cing. Under the indeterminate sentencing
system in Connecticut, a judge would sen-

. tence a felon to a term by specifying a

. minimum and maximum sentence. Offenses
were divided into four classes with a wide
sentencing range given for each class
Bpecified below. .

Connecticut's Indeterminate Sentencing Structure

Felony ‘

Capital Felony
Class A-Murder

Sentence

Life (50 years)
25-Life (50 years)

Class A-Not Murder 10~25 years
Class B 1-20 years
_Class ¢ 1-10 yeats
Class D 1-5 years

The parole board would determine actual
release after the minimum sentence had
been served, minus good time. Previous
parole board practices were to release ap-
proximately 70 percent of felons after
they had served the minimum sentence. 24
With the determinate sentencing change
adopted in 1981, judges now decide on a
fixed sentence rather than a sentence
range. WNone of the maximum sentences have
been changed except for an increase of 10
years to the 50 year minimum for life im-
prisonment. The parole board, however,
has been abolished.

- It was assumed that, in sentencing under

the indeterminate system, most judges
adjusted their sentences according to .
their understanding of parole eligibility
release., The expectation, then, was:that
judges would fix a sentence under the

"' 80 Connecticut

determinate laws at the minimum they would
have sentenced under the indeterminate
law, if they choose to keep sentence
length approximately the same under the
new law. This may or may not be borne out
with practice. Under the indeterminate
law, the minimum sentence could not be
greater than 50 percent of the maximum
indeterminate sentence (unless the maximum
was less than three years). For example,
the highest maximum sentence for a Clasg B
felony was 20 years, and the highest mini-
mum was 10 years., 1If judges wanted to
impose the harshest sentence for a Class B
Felony, they could only give a sentence in
_the 10 to 20 year range. ' The defendant
would be eligible for .parole after. serving

. 10 years (minus good time) and would have

a 70 percent chance of being released at
this time. Under the 1981 determinate
law, sentences could be fixed higher than
the minimum indeterminate sentence
allowed, Thus, if judges wanted to sen-
tence a felqn to the harshest sentence
allowed for a Class B felony under the
determinate sentencing structure, they
could sentence a defendant to 20 years in
prison. The felon would be required to
serve the entire 20 Years sentence, minus
only good time. - '

Connecticut's ‘determinate sentencing law
still .allows the judge considerable dis-
cretion in setting sentences. Many states
with determinate sentencing structures

‘have fixed sentences for offenses statu-

torily prescribed (armed robbery convic-
tions require a sentence of 20 years).
The judge may have discretion in the
IN/OUT decision, but if a felon is to be
incarcerated the sentence structure is
clearly defined by law. 1In Connecticut,
however, the judge has discretion in the
IN/OUT decision (except for mandatory min-

‘imum sentences) and a great deal of dis-

cretion in setting the fixed sentence. As
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illustrated in Exhibit 8-1, the range for
a Class B felony is from 1 to 20 years. A
judge may f£ix the determinate sentence
anywhere in that range.

Mandatory minimums. Connecticut's de-

terminate sentencing act established man-
datory minimum sentences for certain

offenses. They are as follows:

Connecticut's Mandatory Minimum Sentencing

Structure
Mandatory
Minimum

Offense Sentence
Assault I (B Felony) 5 years
Assault I, victim 60 years or older

(B Felony)
Assault II, victim 60 years or older 2 years

(D Pelony)
Assault ITI with a deadly weapon,

victim 60 years or older (D Felony) 3 years
Sexual Assault I with a deadly weapon

(B Felony) 5 years
Burglary I (B Felony) 5 years
.Robbery I (B.Felony) 5 years
Manslaughter I 5 years
Kidnapping II 5 years
Manslaughter IX 3 years

The law mandates that the court must sen-
tence all offenders convicted of the above
offenses to prison for at least the mini-
mum sentence:. This law pertains to first
time offenders, as well as. those with
prior records. There is some anticipation
that there will be an increase in both the
number of people sent to prison and an in-
crease in the sentence lengths. Sentences
for these offenges are likely to be

greater, because the mandatory minimum
sentence is already greater than the mini-
mum under the indeterminate sentencing
structure., In fact, figures from the Con-
necticut Department of Corrections issued
in March, 1980, show that 45 percent of
those imprisoned for Assault I received
sentences less than five years.25 Under
the mandatory provisions, those 45 percent
must serve at least five years.

Persistent offenders. Under Connecti-
cut's indeterminate sentencing system,
there were three categories of persistent
or repeat offenders: 1) persistent dan-
gerous felony offenders; 2) persistent
felony offenders; and 3) persistent lar-
ceny offenders. If judges wished to sen-
tence a persistent offender to more than
the maximum allowed for the felony commit-
ted, they could sentence the defendant to
the next higher class felony. Thus, a
person found to be a persistent dangerous
felony offender could be sentenced under
Class A felonies. A persistent felon was
defined as someone who had one or more
prior imprisonments of a year or more, and
if the court was "of the opinion that his
history and character and the nature and
circumstances of his criminal conduct
indicate that extended incarceration will
best serve the public interest..." (Con-
necticut statutes Ch. 952. Sec. 53a-40

(9)).

Provisions in the 1981 determinate senten-
cing act redefined the persistent offen-~
der. A persistent offender now includes
offenders with two prior felony conwic-
tions. The judge may now impose a harsher
sentence on anyone with two prior felony
convictions (except for Class D felonies).
Also, under the determinate sentencing
act, a persistent offender must be sen-
tenced to a minimum of three years in pri-
son.
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Good time. The determinate sentencing
act also changed both the way good time
was calculated -and the good time allow-
ance. Since Octcber, 1976, the good-time
rate was 10 days per month for the first S
years of a prison sentence and 15 days per
month after the sixth year. Under the .
new law, there is a reduction of good time
allowed after the sixth year--12 days per
month rather than 15.

Impact

‘A study was done to look at the impact of
the new determinate sentencing legislation
on the prison population by Falkin, Funke,
and Wayson of the Institute for Economic
and Policy Studies, Inc., Alexandria,
Virginia. They concluded that the impact
of Connecticut's determinate sentencing
legislation will depend on the extent to
which sentencing practices are consistent
with changes in the law. It is assumed
that, under the indeterminate sentencing
law, judges sentencing offenders did so
with parole decisionmaking in mind.
Judges could, therefore, be fairly accur-~
ate in sentencing offenders to the time
they actually wanted them to spend behind
bars. That may or may not still be pos-
sible. Though sentencing is now determi-~
nate, judges continue to be allowed a
great amount of discretion in setting the
sentence. There may also be changes in
plea bargaining practices under the new

" law, especially if it is perceived that

sentences will be harsher. Falkin, et
al., conclude that it is difficult to
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derive statiéticél;models for this éspect
of the new bill, since so many of these
variables are still unknown and difficult

to measure. ‘

The impact of £ixed sentengas will not be
refiected in the priscn population until
the fortieth month (within two- years for
‘the persistent offender clause); and the
good-time recalculations won't be effec-
tive until the f£ifth and eighth year. The

. mandatory minimum provisions of the new

sentencing act will, however, have an
immediate impact on the prison population.
Both the number of people sentenced and
the length of time, to be served should
increase. Connecticut's prisons were
already past capacity at the time the
determinate sentencing act was passed,26
so any increase at all would require addi-
tional capacity and related costs. Impact
estimates done by the Institute for Econo-
mic and Policy Studies, Inc. show *that
there would necessarily be an increase in
the state population without the deter-
minate sentencing law, but with the law,
and especially with the mandatory minimum
provisions, the cost of incarceration over
the next five years (including all opera-
ting costs) would be an additional $15
million dollars.27 Despite this informa-
tion, the Connecticut legislature passed
the determinate sentencing act. ' Future
impact assessment should be of critical
importance in determining whether the
current sentencing structure best fits
Connecticut's criminal justice needs.
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DELAWARE

Indeterminate sentencing

Delaware's criminal code last underwent
major changes in 1973. Felonies are divi-
ded into five classes with a specified

incarceration range or sentence as
follows:

Delaware's Felony

Classifications
Class A Death or Life Imprisonment
Class B 3-30 years
Class C 2~-20 years
Class D 10 years
Class E 7 years

This classification scheme in sentencing.
is rather unusual since Class D and Class
E felonies carry a definite statutory term
rather than a range from which the court
may choose. The court, however, is free
to impose a non-incarcerative sentence for
all but Class A felony offenses. Dela-
ware's sentencing law also specifies that
no concurrent sentences may be given,
Certain offenses, such as assault in a
detention facility, require a mandatory
minimum sentence. Mandatory minimums for
robbery and some narcotic offenses will be
explained below,

The Delaware Parole Board has the discre-
tion to determine the release date for
incarcerated offenders. Inmates become
eligible for parole after serving one-
third of their sentence minus good-time
allotments, or 120 days, whichever is
longer., Certain offenses require that a
mandatory minimum sentence be served
before the defendant may be released on
parole. Defendants remain under parole
supervision until the expiration of the
maximum term of their sentences. Good-
time allotments are not considered a

&

S

vested right in Delaware, but rather are
earned through working and from not vio-
lating the Department of Correction rules.
Inmates may earn good time as follows:
five days per month the first year; seven
days per month the second year; nine days
per month the third year; and ten days per
month after the third year. Up to five
days per month may be earned for "exem-
plary dphievement in rehabilitative pro-
grams.™ ’

Sentencing enhancements. The 1973 re-
vised code provided for mandatory minimums
for robbery in the first degree in order
to provide harsher punishment for persons
who commit this offense. For the first
conviction, a three year mandatory minimum
sentence is required. This sentence can-
not be suspended, and the three years must
be served before parole eligibility. For
the second or subsequent robbery convic-
tion, a ten year mandatory minimum must be
imposed and the court may sentence up to a
30 year mandatory minimum. Delivery of
narcotics requires a mandatory minimum
sentence of 30 years. If death results
because of the sale, the mandatory minimum
sentence becomes 45 years. Selling or
distributing narcotics to persons under 18
mandates a prison sentence, and delivery
to persons under 16 carries a one year
mandatory minimum prison term. Delivery
to persons under 14 requires a two year
mandatory minimum. In 1982, legislation
was signed by the governor setting a 20
year mandatory minimum sentence for first
degree rape. This sentence cannot be sus-
pended, and 20 years must be served before
the inmate achieves parole eligibility.

In 1982, the offense class of persons who,
have in their possession a deadly weapon
during the commission of a felony was
raiged to a Class B felony offense with a
mandatory minimum sentence of five years.

Delaware 53



* aoviiie T s Y

i
i

Q

This sentence cannot be suspended nor
parole granted until five years has been
served. This sentence must also be served
consecutively. Juveniles over 16, if con-
victed of this offense, are tried as
adults and are subject to the five year
mandatory minimum term.

Rather harsh provisions are provided in
Delaware for habitual offenders. If a
defendant has two prior specified felony
convictions28 and commits a third or
subsequent felony (or any attempts of
these offenses), the court must impose a
life sentence. For a fourth conviction
for any other felony offense, the court
may, at its discretion, also impose a
sentence of life in prison. These habit-
ual offenders are not eligible for proba-
tion or parole.

Further changes

Those proposing further sentencing changes
in Delaware are still in the initial

AN
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stages. ‘In order to make changes in sen-
tencing, it is felt that a study must
first be done to look at past practices.
Such a study has yet to be done in Dela~-
ware. Currently, the major problem seems
to be overcrowding in the prisons, al-
though with Delaware's small prison popu-
lation, successful alternatives to incar-
ceration may be workable. The governor
has indicated a desire to see fewer per-
sons sent to prison. To that end, a new
program was started in 1981 designed to
provide supervised custody for those per-
sons convicted of certain offenses, and
before the year's end 200 people were in
this program. This is in spite of the
fact that a strong constituency favoring
non-incarceration does not exist in Dela-
ware. In addition, the Supreme Court is
examining Appellate Review of sentencing
as ‘a way of eliminating disparate sentenc-
ing without requiring judges to follow
lists of requirements in sentencing.29
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DISTRICT OF COLUMBIA

Indeterminate sentencing

Washington D.C.'s indeterminate sentencing
system has not undergone any structural

changes since the 1960's. Defendants are
gentenced to indeterminate terms with

sanctions provided for each individual
felony offense specified in the statutes.
The court sentences the offender to a max-
imum term.. A minimum term must also be.
imposed which is not to exceed one-third
of the maximum. In cases where the mini-
mum sentence is specified by law, the max-
imum sentence cannot be lesgss than three
times the minimum. Judges have a great

"deal of discretion‘in determining sentence

lengths for some offenses such as rape
where the statutory provision specifies
any term of years up to and including life
as the sentence. Other felony offenses
ldive sentences with a lesser range such as
robbery where a term of imprisonment may
not be less than two nor more than 15
years. The court may also, for most
felony offenses, impose a probationary
term,’ suspended sentence, fine, or any
combination of these alternatives,

The District of Columbia's Parole Board

determines the release date for those per-

sons who are sent to prison.: Persons
become eligible for parole any time after
serving the minimum term or after serving
one-third of the maximum sentence. A per-
son may be:released earlier than this time
only with approval of the parole ‘board.
For life sentences, 15 years must be,
served before any inmate can be considered
for parole\release. Good conduct redmc-

“tions are based on the number of years .an
v‘inmate has to serve as follows: \

3
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Good-time Allotmeggg

Sentence

1-3 years 6 days per month
3-5 years 7 days per month
5-10 years 8 days per month
10 yeara or 10 days per month
more ' .

The District also has a program called the
Resocialization Furlough Program whereby .

some offenders may be releagsed within 12~

months of the earliest parole date if- cer-

tain conditions are met. These include an

initial sentence of definite terms, ot
after the inmate has served one-haif of
the minimum, for indeterminate sentencas.
(provided that 12 months have bean

served.) Persons with a aentence lese than

18 months are ‘eligible for this program
after one-half of their sentence has been
served.

The criminal law for the: District of
Columbia includes a clear preferenc& for
consecutive sentences. Unless the court
states otherwise, all sentencen shall .run
consecutively. Consecutive senterices can=
not be given, however, for multiple char-
ges arising ocut of the same offense.

Habitual OfLﬁﬂdeS- Since 1967 the sen-

tencing laws for Washington, D.C. have
provided harsher punishment for habitual

offenders. The intent of this leaislation

was to provide judges with new tools and
sentencing alternatives to provide pro-
gressively longer sentences for persiutent
offenders. Beginning with the second con=
viction for a criminal offense (excluding’
only non-movin:.traffic offenses), the. .
court may impose an additional fine, or a
sentence not more¢ thari one and one-half
times the maximum term provided for ‘that
conviction. For the " third and subsequent

9
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convictions, the court may impose an addi-
tional fine or a sentence not to exceed
three times the maximum for that offense.
Defendants must be given formal notice
that they are being prosecuted as second
offenders, and the court must ask defen-
dants to deny or affirm previous convic-
tions.

Further sanctions are prescribed for per-
sons with at least two prior felony con-
victions. If the court decides that due
to offender or offense characteristics,
further incarceration is necessary to
serve the public interest, it may sentence
an offender to any term that it feels is
necessary including life imprisonment.,
This sentence is in lieu of any’ other sen-
tence that may be authorized,

If an offender commits an armed robbery or
an assault with intent to rape and has one
previous violent felony conviction, a two
year minimum sentence is required. If an
offender is convicted of rape with one
prior violent felony conviction, a seven
Year minimum senténce must be imposed.

Weapon enhancements. Additional penal-
ties for persons who commit offenses while
armed with a firearm or dangerous weapon
dates to the 1960's in Washington, D.C.
For crimes of violence where a firearm or
other deadly weapon is used, the defendant
may be sentenced to any term up to life,
This is in addition to any punishment
already imposed for the offense, For a
second time weapons offense the minimum
sentence may not be less than five years
and the maximum sentence may not’ be less
than three times the minimum up to a life
sentence. Also, probation and suspended
Sentences may not be given to second or
subsequent offenders.

56 District of Columbia

Further weapon enhancements. Legisla-
tion passed in 1982, following electoral
approval of a three to one margin, further
enhanced the punishment for persons who
commit crimes with handguns. The previous
weapon enhancement statute provided for
sSevere punishment, up to 1ife imprison~
ment, for persons who commit offenses
while armed with a gun or other dangerous

‘' weapon. However, it was left to the dig-
cretion of the court as to what term to

impose, The 1982 law provided for a man-
datory minimum Sentence of five years for
the first offense, and a mandatory minimum
of ten years for repeat offenders. No
probationary sentences may be given for
these offenders, and parole may not be
granted until the mandatory minimum has
been served. Since these sanctions apply
only to those offenders who commit an
offense with a handgun, other deadly wea-
pon offenders are still sentenced under
the old provisions.

In the same referendum, Washington, D.C.
voters decided by a three to one margin to
require mandatory minimum sentences for
drug dealers. Upon conviction of selling
illegal drugs, a mandatory minimum sen-
tence for from one to four years may be
imposed (depending on the drug). For
example, selling marijuana requires a one
Year mandatory minimum, whereas 8elling
heroin requires the four Year mandatory
minimum sentenca. -

Imgact

To date. we know of no major study examin-
ing. the 1982 weapon enhancement change and
its effect on the District's prison popu-
lation. Currently the Council for Court

Excellence is undertaking a major study of

felony sentence practices in Washington,

. e

D.C. This study will not be completed
until late in 1983. However, researchers
are currently working on a sentencing
feedback project whereby participating
judges will be able to obtain periodic
feedback, in report form, on thgir senten-
cing practices.30 ‘ ,
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FLORIDA

History of sentencing reform

In the mid-1970's, Florida became one of
the many states to re-examine the indeter-
minate sentencing system. The results of
this examination have included both the
development of Parole Guidelines and the
more recent statewide adoption of Felony
Sentencing Guidelines.

Parole guidelines. Florida's parole
guidelines were promulgated in December,
1978, and became effective beginning Jan-
uary 1, 1979. The primary purpose of
establishing parole guidelines in Florida
was to promote more consistent use of dis-
cretion and to facilitate more equitable
decision~making without removing individ-
ual case consideration. The parole cri-
teria that were given prime consideration
were offence severity and past criminal
behavior. The Florida parole guidelines
include a range of time to be served for
each combination of offense severity and
offender characteristics., Time ranges are
merely guidelines; parole release deci-~
sions may be made outside the guidelines,
but must be accompanied by specific writ-
ten reasons. Aggravating and mitigating
circumstarices are included for each sever-
ity level. Offenses .deemed especially
aggravating or mitigating may justify a
decision outside the guidelines. A
"Salient Factor Score"™ is used to predict
future parole behavior. The Florida
Parole and Probation Commission must re-
view the guidelines at least once a year
and may revise or modigy'fhem at any

time. 7

i
J
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Inmates appear before a hearing examiner
panel of the parole board early in their
sentence--within six months for sentences
five years or less, and within one year

Preceding page blank

for sentences longer than fiye/gaars. A
presumptive parole release 4ate-is then
set. Once the presumptive date is set, it
can be modified only for good cause in
exceptional cases. If a sentence is over
two years, a hearing will be held two

years after the initial hearing and every
two years thereafter to determine whether

there is any information that might affect
the presumptive parole release date.
Within 60 days prior to the release date,
a hearing is held and, if an inmate's
institutional conduct has been unfavora-
ble, the board may not release the inmate
on the presumptive release date. Flor-
ida's guidelines specifically state that
no one will be released on parole merely
as a reward for good conduct or:efficient
performance of duties while in prison.

Criticism and evaluation. A report done
by the Florida Research Center (1978) for
the Florida Parole and Probation Commis-
sion criticized the bill establishing the
parole guidelines for rot taking a systems
approach into account. The parole board,
for example, was given only a minimum
amount of time to conform to the new law,
and no consideration was given to the pos-
sible effects of the guidelines on the
rest of the criminal justice system. Be-
cause the parole board 4id not help draft
the parole guidelines legislation, they
were reluctant to implement the guidelines
as intended. The study strongly urged the
necessity of ding a systems analysis be-
fore applying such legislation. Not only
the parole board but the courts themselves
had not been instructed on changes the
legislation might have on relevant court
processes such as sentencing. The study
also suggested that the Department of
Corrections should monitor the effects of
the guidelines:on prison populations in an
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effort to investigate possible links be-~

tween the parole guidelines ang disciplin-
ary problems,

Sentencing guidelines. The development
of sentencing guidelines in Florida began
in 1977 when the Chief Justice appointed a
Sentencing Study Committee consiéting of
judges, prosecutors and public defenders
to look at possible disparity in senten-
cing. This Committee recomnended the
development of sentencing gquidelines with
a panel of judges determining the guide-
lines and a sentence review panel to con-
sider cases sentenced outside of the
guidelines.

?ecause of the interest of the Committee
in sentencing guidelines, the State
Court's Administrator's Office applied for
and received a grant from the National
Institute for Justice to test the feasi-
bility of developing and implementing sen-
tencing guidelines in a multijurisdiction~
al setting, as well as to evaluate the
effectiveness of a sentencing guidelines
Ssystem as a means to enhance sentencing
consistency across different jurisdictions
i? a state. Thus the Florida Multijuris-
dlctional‘Sentencing Guidelines Project
began in September, 1979.

Four judicial circuits--which included 13
counties-~were chosen for the study. The
selection of these sites was based in part
on the assessment of the availability of
sentencing—gelated data, a desire to have
a mixture of urban, surburban, and rural
f?lony cases, and a geographic digtribu-
tion reflective of the varying social and
political attitudes within the state.3l
The study included a sample of 5,100
felonies sentenced from 1976 through mid-
1979. Offenses were grouped into six
categories based upon the similarity of
the type of offense characteristics.
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These six categories accounted for 85
percent of the felony caseload in the 13
counties. Guidelines were not developed
for offenses cutside the six categories
because the frequencies were too small to
allow for tests of statistical signifi-
cance. The data were analyzed to deter-
mine which factors were associated with
type and length of sentence.
Committ=e then eliminated those factors

which were considered inappropriate (e.g.,

race) and added factors which it deemed
appropriate, but had not been shown to be
significant in the analysis of previous
sentencing decisions,

Four variables were found to be important
in all six offense categories. They were:
1) the number of counts for the primary
offense; 2) prior juvenile felony convic-
tions; 3) legal status at the time of
offense; and 4) the role of the offender
during offense commission.  Other factors
related to offense specific behavior were
added to the different offense catetories.
The weights or point scores assigned to
each of the variables was based on both
the statistical analysis and on decisions
made by the Advisory Committee.

In developing sentencing guidelines, Flor-
ida's guideline project adopted the
"classic" guideline model similar to that
developed in other states. Aspects of
this model include: 1) the assumption
t@at guidelines are a mechanism for redu-
cing unwarranted Sentencing variation; 2)
that guidelines were developed to insure
that similarily situated offenders convic~
ted of similar crimes receive similar sen-
tences; 3) that the guidelines that were
developed were based in part on past sen-
tencing decisions; 4) that aggravating and
mitigating factors, if sufficiently com-
pelling, may be used as a basis for sen-
tencing outside the guidelines--provided

The Advisory

that written reasons for departure were
articulated; 5) that guidelines should be
developed with the ald of an advisory com-
mittee composed of a predominately judi-
cial membership; and .§j that guidelines -
should be developed for use within an °
indeterminate sentencing system which
included a parole decision making body.

Florida's guidelines differ from other
guidelines gystems in that the offender
and offense characteristics are¢ combined
on one axis, and the offender receives
only one score. This Score is used to
determine a séntencing decision on a one
dimensional matrix (See TMables 3 and 4).
The median sentence is recommended, though
a minimum/maximum range is given. Judges
are to consider the sentencing guidelines
sentence as the actual Sentence to be
served--minus only gocd time. However,
the parole board decision making process
(inciuding the parule guidelines reviewed
above) has not been altered by the initial
guidelines. : - '

 Implementatcion of trial quidelines. The

sentencing guidETines becamne effective in
13 study counties Aprii 15, 1981, for a
one year trixl period. Judges were re-
quired to use the guidelines.. Sentences

imposed under the guidelines were not sub--

ject to formal review since direct review
of sentences is not a part of the usual °
reyiew process in Florida. The State

' Conrts Administrator's Office monitored

the use of the guidelines durzing this
first year, noting the reasons for depar-
tures from the guidelines. Departures
also were reviewed by the Advisory Commit-
tee go that they could decide what factors
might warrant evéntuval inclusion into the:
guidelinen. Florida's Advisory Committee
considered this an essential elewent in-
the concept of guidelines in that noting
sentencing departures is necessary to

]

check on any deficiencies in the matrices,
and to insure that guidelines continue to
meet changing sentencing patterns.

Three major modifications were made to the
initial guidelines early in the implemen-
tation period. VFirst, the first two cells
of the guidelires were incorporated into a
single cell. Apparently there was confu-
sion as to whether the “out" demcision
could include jail sentences. The change
produced the first cell that could consist
of probation--with all the usual condi-
tions including up to one year incarcera-
tion--to a period of incarceration.
Further changas were made by the Advisory
Beard including: 1) category two offenses
now had an "extent of victim injury fac-
tor", and 2) points were to be given for
all offenses and all counts of the primary
offense at conviction.

Initial analysis of the guidelines showed
that of 3,379 sentences imposed in the
£irst year of use, 8l.1 percent fell with-

in the recommended guideline range. No

‘comparisons. have been made, however;
“between sentencing before and sentencing
after the guidelines. This includes the
critical factor that no analysis has been
done that would look at the effect of the
guidelines on Florida's already over-
.crowded prison system. Perhaps this is

B because the paroling system still exists

under the sentencing guidelines. It is
also difficult to measure whether the
first year of guidelines use has had any
effect on reducing sertencing disparity.

“Other provisions in sentencing. Florida
also has a habitual or repeat offender
‘#tatute which states that if an offender
is convicted of his third offense, the
sentence may be enhanced by doubling the
applicable maximum term. Use of a firearm
sarri~s a three year mandatory minimum

14 / (R
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TABLE 3

.

FLORIDA SENTENCING GUIDELINES SCORE SHEET
. Catecory 1
[DOCIRE No. | DISEFICt o eon cleh | 050 Tate of sentence
Qloth G15th /7
| Naem Date of Birth Tex :
/7 Male white Other |[.
, : Pfemalal  Black i
I Primary Offense uce T Code | Degrea ts | Date of Lonviction
Statuce 5 Code | Degree oﬂiﬁiLEﬁzhuz

Attenpt Consecutive
Concurrent

Attespt Consecutive
) %ﬁgm Concurzent |
Aasistant State Attomey ense: Counse) qator
SQORE
1. Primary offense at conviction
Life falony 400 points
1st dagres felony 240 points
) 2nd degree felony 120 points -
-3rd degree felony 40 paints
2. Second offanse at oconviction I
1st degree felony 240 paints
and degres felony 120 points
3rd degres felony 40 points
Lst degree misdemsance 8 points
nd degroe misdemsancr 2 points
3. Thixd offense at conviction
1st dagres felony 240 points
2 decres felony 120 points
3rd degres felony 40 points
lst degres misdemsancr 8 points B
2rd degres misdemsanor 2 points _
4. Number of counts of primary offense o
Oone 0 points
1’1;:- \ 39&:11:
or more 1L
S Prmtamlta:wicda;,l
Each pricr capital felony 150 points
Each price life felony 150 points
‘ Each prior lst decrea felony 90 points
Each pricr 2nd degres felony 45 points
Each prior ird degres felony 15 points
Each prior lst degres misdemsancr 3 points
Every five 2nd dagree wisdeweancrs 3 points
4. Prior juvenile felony convictions
Each pricr life conviction 150 points
Each prior lst: degres conviction . 90 points
Each prior 2nd degres conviction . 45 points
Each prior 3rd degree conviction 15 points
7. Extant of physical injury
No injury; no contact 0 points
No injury, contact made 40 points
¢ Injury, no treatwmant Tequired 80 points
Injury, minor treatmant required 120 points
Injuzy, talization required 160 points
A 200 points
‘8. Victim tation :
Precipitation verified 0 points
. o . None 60 points
: 9. Type of wespon used :
o Nora 0 points
Wsapon other than firesmm 55 points .
: 110 points =~ o
10. laqal status at time of offense
Tres, no constri . 0 points
Under soma form of restriction 96 points
11. Role of the offender
o ) 64 points
) Alone or equal involvement 0 points
., 64 points .
Work habits: O Stable [OUnstabla TOTAL

“

Sentenced imposed
62 Florida ,

f

Table 4

Florida Sentencing Guidelines Y
Sentence Recommendations
Category 1
Composite Score 7 Sentence
0-260 Probation - 18 mos
incarceration
, 2 years
261-280 {18-36 mos.)
) 4 years
281-320 . . (3-5 years)
6
321-259 (5~7) years
‘ 8
361~-400 “ (7-9) years
10
401-440 (9-11) years
12
441-480 (11~13) years
2] i
15
481-560 (13-17) years
20 |
561-600 (17-22) years
25
601-680 (22-27) years
30
681-760 (27-30) years
761+ Life years
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- mandatory minimum terms.

sentence which must be sef@ed before an
offender is eligible for parole or good-
time credits. Certain drug offenses carry
A felony punish-
able by life also carries a 25 year manda-
tory minimum sentence.

Future. The first year of sentencing
guidelines has been considered a success
in that it proved that it is indeed feasi~
ble to have a uniform sentencing system:

- for diverse jurisdictions, and because it

appears that the system can be implemented
and operated for an extended period of
time. More importantly, however, because'

NS

N
W

64 Florida ’ “

of the success of the Multijurisdictional
Sentencing Guidelines Project, the Chief
Justice recommended to the Leglslature on
January 7; 1982, that sentencing gu1de-
lines be developed on a statewide basis
patterned after the trial guidelines
described above. Senate Bill 410, passed
April 7, 1982, created a Sentencing Com-
mission responsible for doveloplng sentin-
cing guidelines for the rest of the state.
Upon recommendations of this Commission,
guidelines will be imposed by a Supreme
Court rulk. A September, 1983, implemen-
tation date is expected.

s
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GEORGIA

Sentencing reform and its context

L I T o

Although there have been several attempts
in recent years to alter 'its basic senten-
cing system, Georgia continues to use the
indeterminate system which was established
when the current criminal code went into.
effect in 1969. While written so as to be
consistent with court decisions of extant
law, the sentencing philosophy of the code
was drawn primarily from the Model Penal
Code and the codes of other states that
had recently been rewritten: Wisconsin,
Illinois, Louisiana, New York, and Connec-
ticut  (Code of Georgia Annotated, Book 10,
Title 26). Consequently, the code gener-
ally adheres to what is commonly referred
to as the "rehabilitation model™ of sen-
tencing. At the time the code was writ-
ten, the controversies which engulfed
American cr1m1na1 justice in the seventies
had not yeE “become pronounced.

In the last\few years, crimlnal justice in

'Georgia, as elsewhere, has had to steer a

course between the problem of overcrowded
prisons and demands for more severe pun-
ishments.32 The response to this situa-
tion has been one of piecemeal change
rather than systematic reform, with the
legislature acting to increase some sanc-
tions while simultanecusly attempting to
relieve the population pressure in pri—
sons, :

Georgia has consistently been among those

states with the highest rates of sentenced ,
prisoners per 100,000 civilians33. i

(Sourcebook of Criminal Justice Statis-
tics, 1981). Moreover, inmate population
pressures, resulting from the tremendous
growth in the prison population through
the seventies and eighties, have severely
strained the capacity of correctional

.

facilities. The inmate population went
from 12,210 at the end of 1980 to 14,030
at the end of 1981. During this period
there was also a tremendous increase in
the number of inmates sentenced to prison,
but held in county jails as a result of
overcrowding.

In order to alleviate some of these popu-
lation pressures, the state legislature
passed a law in 1982 which authorizes the
governor to declare a state of emergency
with regard to jail and prison avercrowd-
ing when the "population of the prison
system...has exceeded the capacity (as
certified by the Commissioner of the De-
partment of Offender Rehabilitation and
approved by the director of the Office of
Planning and Budget) for thirty consecu-
tive days." (CGA, 1982 supplement). Under
the law, which went into effect on Novem-
ber 1, 1982, once an emergency has been
declared, the State Board of Pardons and
Paroles "shall select sufficient state
prison inmates to reduce the state prison
population to 100 percent of its capa-
city." The selections are to be made with-

- cut regard to "limitations placed upon

service of a portion of the prison sen-
tence."” On the other hand, the act pro-
hibits the release of "dangerous
offenders."34 Other than this limita-
tion, however, the release of inmates
during an emergency is entirely at the
discretion of the parole board. It re-
mains to be seen whether the parole guide-
lines in use since 1980--or any other type
of guidelines-~will be applied in these
circumstances. The legislation itself
only stipulates that the director of the
Office of Planning and Budget is required
to prepare annual reports on the success
of inmates released under the prov1sions
of the act.
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In constrast to this attempt to ameliorate
the problem of prison overcrowding, the
legislature in recent years has also
responded to public demands for stiffer
penalties for convicted felons, For exam-
ple, state law now requires that one~third
of any sentence must be served before an
inmate may be considered for parole. 1In
addition, the legislature established in
1980 a series of mandatory minimum senten-
cing previsions for the trafficking of
marijuana, cocaine, and several narco-
tics.35 Generally, the legislature has
responded to public demands by raising
either the floors or ceilings of certain
indeterminate sentences, and particularly
those for repeat offenders., For example,
in 1980, a new schedule of sentences for
burglary went into effect. Under this
schedule, each successive conviction for
burglary (up to the fourth conviction)
results in a more severe sentence range.
For the first conviction, the indetermi-
nate sentence is from 1 to 20 years. This
changes to 2 to 20 years for a second con-
viction and 5 to 20 years for the thira=.
and subsequent convictions. 1In addition,
sentences for offenders with two or more
prior burglary convictions may not be sus-
pended, probated, deferred, or withheld.
A similar (although less severe) grading
of punishments now exists for the offense .
of theft by shoplifting. In addition, the
legislature recently raised the maximum
for aggravated assault from 10 years to 20
years and for homicide by vehicle from 5
years to 10 vears, with a mandatory mini-
mum sentence of 1 year for anyone who com-
mitted the offense at a time when his or
th driver's license was revoked.

1
Although the indeterminate sentencing
structure has basically been left intact,
the effect, of provisions such as these is
to encourage a bifurcated sentencing pol-
icy which distinguishes betweeﬂ\ordinary

66 Georgia

offenders (e.g., first-time, non-violent,
and/or youthful offenders) and criminals
considered more dangerous (e.g., repeaters
and/or those who have inflicted injury on
victims). In many respects, the new pro-
visions in the Georgla code simply repre-
sent an expansion of this policy. The
original (1969) version of the code, for
example, established the bifuricated pol-
icy for armed robbery. Under the code,
the schedule for armed robbery moves from
an indeterminate sentence of 5 to 20 years
to a mandatory minimum 10 year term of
imprisonment (with no upper limit for
repeaters and offenders who inflicted
injury on the victim). 1In addition, the
code contains a general provision which
requires that felony repeaters be sen-
tenced to the maximum. For the second and
third felony conviction, the sentence may
be probated or suspended. However, for a
fourth conviction, the offender must serve
the maximum allowable term in prison
before being eligible for parole. On the
other hand, it should be pointed out that
for those felony cases where the maximum
sentence is ten years or less (including
among others, 2nd degree burglary, for-
gery, and several types of theft), the
code gives judges the option of sentencing
as if for a misdemeanor.

Over the last six years, there have been
sporadic attempts to counteract or prevent
presumed sentencing disparities. As men-
tioned earlier, these efforts led to the
passage of legislation requiring the de-

- velopment and use of parole guidelines.

In addition, since 1977, there has been a
Sentence Review Panel, composed of three
trial court judges who sit on the panel
for three-month intervals., The task of
these judges is to examine all petitions
for review of sentences of five years or
more. The panel is empowered to lower,
but not raise, sentences.: In the first .

o

three years of this appellate review pro-
cess, seven percent of the approximately
3,000 sentences reviewed were reduced
(Criminal Courts Assistance prOJect,
1980).

Proponents of sentencing guidelinet in
Georgia have not met with much success.
An exploratory attempt by the Georgia
Administrative Office of the Courts to de-
velop integrated multijurisdictional
guidelines floundered from lack of support
£rom the judiciary., Another effort to
construct guidelines, this one by the
Clayton County Supreme Court, was aban-
doned, apparently after the analysis of
sentencing data for the uounty confirmed
the expectations of Judges At the
present time, there are na efforts under-
way to develop senroncino guidelines in
the state. Y
Caught between demandq for longer senten-
ces and the press of current ‘prison condi-
tions, Georgia has so far zdopted a
strategy of piecemeal change. Without
directly challenging the indeterminate
sentencing system, the legislature in
recent years has fortified and to some
extent established a bifurcated sentencing
policy which singles out repeat and vio-
olent offenders as well as certain special
kinds of offenses (e.g., drug offenses)
for increasingly severe punishments. The
legislature has done this by raising the
floors and/or ceilings on certain sen-
tences and by establishing a limited num-
ber of mandatory minimum sentencing laws.
These actions have been taken without a
corresponding reduction in sentence ranges
for less serious offenders and offenses.

Research on sentencing practices in

Georgia

The issue of sentencing variability in
Georgia is the subject of a comprehensive
inquiry into sentencing practices in the

state currently being undertaken by Dr.
susett Talarico and the Byrd Graduate

Studies Research Center of the University
of Georgia. While the project was still
in the process of analyzing data at the
time of this writing, some preliminary
results were available.36

In contrast to most previous research on
sentencing variation, the Georgia senten-
cing project emphasized what is called a
"multi~contextual model™ of analysis,
meaning that "research on the sources of
sentencing differentials must take multi-
ple levels of data into account" (Talarico
and Myers, 1982). So far, this "multi-
contextual model™ has been employed in
conjunction with propositions associated
with what is known as the "conflict
theory" of criminal justice--namely, that
offenders with lower socioeconomic status
are more likely to be treated harshly by
the system than other types of offenders,
other factors being equal. Specifically,
the multi-contextual approach has been
used by the Georgia project to supplement
a conflict theory perspective through an
exasilnation of the effect of particular
demographic contexts in a court jurisdic-
tion on sentencing outcomes. We review it
in detail because of its uniqueness in the
sentencing variability literature.

In the most comprehensive of the project's
analytical efforts to date (Talarico and
Myers, 1982), the jurisdictional (i.e.,
county) demographic characteristics that
were examined included age (operational-
ized as the median age in the county),
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race (percent black), sex (percent fe-
maZ#), and urban (percent urban).  The
authors treated these characteristics as
indications of the socioeconomic context
for the sentencing process which could be
analyzed in relation to the same charac-
teristics among offenders and judges in !
order to examine the effect of socio-
economic dissimilarity between judges and
defendants on sentencing outcomes (both
type and length of prison term) in differ-
ent community contexts. In addition to
these three sets of demographic variables
(i.e., relating to the defendant, the
judge, and the community), the authors
included two variables regarding the type
of offense and one relating tc prior
record as control variables.

In the first stage c¢if the analysis, addi-
tive models were used to test the effect
of these variables on the ‘type of sentence
(incarceration versus non-incarceration)
and length of incarceration for the subset
of prisoners. The résults indicated that
the contextual variables (median age,; per-
cent black, percent female, and percent
urban) contributed very little to the
amount of measured variance. Before the
contextual variables were added, the R2
for the type of sentence equation was .379
(meaning that approximately 38 percent of
the variance was explained). After the
addition of the contextual variables, the
R2 increased to only .382. For the
length of incarceration equations, the
amount of explained variance went from 25
percent to 26 percent. With respect to
the type of sentence analysis, the defen-
dant's race was consistently the strongest
predictor: controlling for all other
variables, non~whites were more likely to
be incarcerated than whites. For the
length analysis, the type of offense was
clearly the most powerful variable.,

68 Georgia

The second stage in the analysis involved
the application of additive and interac-
tive models to subgroups within the total
sample and the prisoner subsample. Due to
limitations in the collection of data, the
authors restricted their analysis to sub-

. groups based on age for the total sample

(county median age greater than 25 versus
county median age lower than 25) and to
subgroups divided by degree of urbaniza-
tion (low, moderate, high) for the subsam-
ple. Not surprisingly, given the tenuous
relationship between either judicial age -
and sentencing or between age and socio-
economic status, the additive model for
the age subgroups did not reveal any sig-
nificant differences (each Rziwas .250).
The addition of interactive terms for
judge and defendant age and sex increased
the R2 for the under 25 contextual sub-
group to .294 and .336 for the over 25
subgroup. The sex interaction variable
was by far the more significant of the
two. In addition, defendant race was a
relatively powerful variable in the under
25 subgroup while crime type was a strong
predictor in both subgroups.

The additive model for the contextual
urbanization subgroups revealed some sig-
nificant difference in the sources of
variation for the length of prison senten-
ces for the different subgroups. The
model was most powerful with the rural
sub-group, where 32 percent of the vari-
ance was explained, followed by moderate
urban counties with 27 percent and high
urban with 26 percent. The variable
defendant urban background was significant
for the rural subgroup and not for the -
other two. Judge urban background, on the
other hand, was only significant for the
high urban subgroup. Prior record was =
significant for the rural and moderate
urban subgroups, but not for the high

urban subgroup. Type of offense was sig-
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nificant and had about the same level of
predictive power for each subgroup.
Finally, the affiliation of an interactive
model produced negligible insreases in the
amount of explained variance for each sub-
group, although the interaction term for
defendant-judge urban background was sig-
nificant in the high urban subgroup.

The third and final stage of the analysis
ir.volved the use of simplified regression
models (i.e., without controlling for the
other independant variables) in order to
analyze particular three-way interactions.
Results indicated that the one "...pattern
of interaction between defendant and judge
is constant from one county context to the
next." Thus, the authors concluded that
the county median age does not affect the
"interaction between defendant and judge.”
On the the other hand, results of the
analysis for the urban background model
did indicate that there were consistent
shifts in the patterns of interaction from
one county type to another. Thus, for
example, in rural counties, rural judges
were more likely to sentence urban defen-
dants harshly. Alternatively, in urban
courts, rural defendants were more likely
to recelve longer terms of imprisonment
when being sentenced by urban~-born judges,
However, the authors caution that these
results must be considered "exploratory,"
particularly since other potentially sig-
nificant variables were not included in
the analysis.

The authors concluded that the results of
their analysis "offer marginal support of
conflict theory propositions." They go on
to suggest that additional variables
relating to socioeconomic conditions are
probably necessary for further exploration
of the conflict theory. 1In addition,
Palarico and Myers contend that the
"multi-contextual approach carries po-

tentially strong policy implications.”
Specifically, they argue that "...an
appreciation of the complexity of senten-
cing variation should caution against high
expectations for or endorsement of simple
proposals to eliminate all sentencing dis-
cretion and to introduce definiteness in
sentencing laws."

While it is difficult to argue against the
value of multi-contextual analysis, either
from an empirical or a policy point of
view, several observations are in order.
First of all, if multi-contextual analysis
is to be a useful tool in the analysis of
sentencing variability, it must not only
include relevant and sensitive measures of
gsocio-economic contextual variation, but
it also must be accompanied by a thorough
examination of the variables which previ-
ous studles of sentencing have shown to be
associated with significant sources of
variation. In particular, numerous vari-
ables relating to prior record, court pro-
cessing, and the severity of the offense
must be examined along with demographic
and other contextual factors. The Georgia
research has been hampered by a paucity of
information relating to legal and "quasi-
legal" variables. With respect to prior
record variables, the research could have
benefited from more sensitive indicators
of an offender's prior record--for exam-
ple, the number of previocus felonies or
violent felonies as opposed to all convic-
tions, or the nature of an offender's pre~
vious experiences while under supervision.
In addition, the Talarico and Myers re-
gsearch did not include any court proces-
sing variables. Numerous studies have
indicated that variables such as the pro-
secutor's recommendation, the number of
additional changes dismissed or read-in to
the court for sentencing, and the defen-
dant's pretrial s{itus are often signifi-
cant predictors of sentencing decisions.
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In fact, multi-contextual analysis of
court processes in different jurisdictions
would be particularly appropriate (see
Utz, 1981). Finally, the Georgia research
would have benefited from additional in-
formation relating to the offense--in
particular, variables relating to the use
of a weapon, the degree of harm to the
victim, demographic characteristics of the
victim, and the number and kind of addi-
tional charges, if any.

Clearly, all research is limited by the
amount and type of information that can be
collected, and the intent here is not to
criticize the Georgia project for not col-
lecting or utilizing all relevant informa-
tion. However, if multi-contextual
analysis is to contribute to thic’study of
sentencing patterns, it must do so by
expanding onto analysis of mor= conven-
tional variables. While the contextual
variablee of degree of urbanization had
some significant impact in the Georgia
research, the interactive models generally
added very little to the analysis and the
amount of variance explained by most of
the models was relatively small. Inter-
estingly, conventional variables such as
race and type of offense were consistently
among the strongest predictors of senten-
cing outcomes.

In a subsequent analysis of a subsample of
sexual assault offenders, Myers (1982)
attempted to include more sensitive con-
textual and socioeconomic status vari-
ables. Specifically, two measures of
contextual income inequality along,with

70 Georgia

two measures of degree of court bureau-
cratization were added. MHowever, the
results of eight additive and interactive
models yielded R2 values of no higher

than .150. Other than degree of urbaniza-
tion, none of the contextual variables
were significant. Again, interactive
models had a negligible effect on sentence
type or sentence length. As with the
analysis of the larger sample, race and
charge seriousness were consistently sig-
nificant.

In sum, it is in the context of more con-
ventional variables relating to sentencing
variability that the policy implications °
which Talarico and Myers justifiably point
out become problematic. Specifically,
while it is important to keep in mind that
efforts to structure sentencing direction
may flounder on the rocks of local resis-
tance as a result of contextual factors,
it is equally important to realize that
efforts to structure discretion may be
directed against certain clearly inappro-
priate sources of variation, regardless of
whether they are localized or not. Conse-

~ quently, it is both ethically and empiri-

cally important to see whether sentencing
differentials are the result of legally
appropriate variables such as prior record
and the seriousness of the offense or in-
appropriate extra-legal factors such as
the defendant's race. In light of the
consistent strength of the race variable
in the Georgia research, this seems like
an appropriate subject for further re-
search within the multi-contextual frame-
work. : -
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HAWAIX

The criminal code and recent changes

Sentencing reform in Hawaii over the past
ten years has included both the adoption
of a system grounded in rehabilitation and
a movement away from this system through
the establishment of several mandatory
sentencing provisions. 1In 1972, the
legislature enacted a criminal code which
almost completely paralleled the Model
Penal Code developed by the American Law
Institute. A year later, the legislature
adopted the Hawail Correctional Master
Plan,37 which had been developed by

state officials in conjunction with the
National Clearinghouse on Criminal Justice
Planning and Architecture, a group which
emphasized community~based programning.

Both the new criminal code and the Correc-
tional Master Plan represented the frui-
tion of many of the most advanced ideas
associated with the medical model of sen-
tencing. However, shortly after their
adoption, the climate for reform began to
change. For one thing, the crime rate
continued the rapid increase which had
started around 1970. In Honolulu, where
approximately 85 percent of the state's
offenders reside, the crime rate doubled
between 1972 and 1975, going from 3,000
crimes per 100,000 residents to 6,000 per
100,000 (Serrill, 1978). According to
Serrill, both judges and the parole board
responded to this increase by harsher
penalities for offenders.38 Moreover,

in 1976, the legislature passed the first
of several mandatory sentencing provi-

. sions., In this atmosphere, it became

difficult to implement the Correctional
Master Plan. Rather than being able to
concentrate on community-based centers and
programs, corrections officials were com-
pelled to focus on ways to handle the tre-

mendous growth in the prison population.
At the end of 1973, there were 295 inmates
in Hawaii's correctional system. By the
end of 1981, there were 1,202 inmates. In
1981 alone, the inmate population in-
creased by 22 percent, the fifth largest
increase in the country.

phe criminal code, which went into effect
in January of 1973, represented a compre-
hengive revision of the state's criminal
law. In addition to establishing proce-
dures, guidelines, and rules of law, the
code also redescribed offenses and created
a classification system with an indetermi~
nate sentencing structure. Under the
code, offenses were broken down into fel-
onies, misdemeanors, and petty misdemea-

_ nors. Felonies were further broken down

into three classes: A, B and C. The
maximum penalty for Class A offenses is 20
years, for Class B offenses, 10 years, and
Class C offenses, five years. Examples of
offenses which fall in each class are pro-
vided on the following page.

The code also allows for extended terms
for certain types of offenders. For per-
sons convicted of a Class A offense, the
extended term goes up to life, for Class B
offenders, the maximum is 10 years. In
the original version of the code, this
provision applied to persistent offenders
(offenders over 22 years old with two
prior felonies), professional criminals,
dangerous offenders (as determined by a
psychiatric exam), and multiple offenders
(ALA, Title 37, 706: 661). In recent
years, the legislature has added to this
list offenders who commit crimes against
the elderly or the handicapped as well as
anyone convicted of murder, rape, robbery,
felonious assault, burglary, or kidnapping
(1981 Supplement).
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class A

Class B

Kidnapping
Rape-1st Degree
Robbery-1st Degree

Dangerous Drugs-
1st Degree
(Heroin and other
narcotics)

Hawaii Laws Annotated and the 1981 Supplement

First Degree Assault
First Degree Burglary

Robbery-2nd Degree Robbery Theft-lgst Degree
{armed) Rape-2nd Degree

*Murder is classified.under Class A, but it has a maximum of life
imprisonment and life without parole in certain special cases

Clags C

Bnrglary-an Degree
3rd Degree Rape

{over $200)
Motor Vehicle Theft

Under the code, young adult defendants--
offenders between the ages of 16 and 22-—-
are subject to "specialized correctional
treatment and a special indeterminate sen-
tence." Originally, this term was a maxi-
mum of four years for any felony. 1In
1980, the legislature upgraded this spe-
cial term so that the maximum is now eight
years for Class A offenders, five years
for Class B offenders, and four years .for
Class C offenders (HLA, Title 37, 706,
667).

Following the Model Penal Code, the origi-
nal version of Hawaii's code made proba-
tion the preferred sentencing optica and
relegated to the parole authority most
decisions regarding the actual amount of
time an offender was to serve.' Since
1976, however, the sentencing structure in
the code has shifted steadily in the
direction of mandatory sentencing.

In 1976, the legislature passed a schedule
of mandatory terms of imprisonment for
anyone convicted of using a firearm in the
commission of a felony. For first-time
offenders, the mandatory term may be up to
ten years for a Class A offense and five

72 Hawaii

years for a Class B offense. For firearm
repeaters, the mandatory term is ten
years, regardless of the offense class.
During the same year, the legislature
enacted a mandatory minimum sentencing
provision for repeaters of the following
offenses: murder, first degree assault,
kidnapping, first degree sodomy, first
degree burglary, first degree robbery,
promoting of dangerous drugs (first or
second degree), and promoting of harmful
drugs in the first degree (706-6065).
Since 1980, the applicability of this pro-
vision has been extended to include a va-
riety of offenders with any of the :
foregoing offenses .in their record (1981
Supplement). The penalties under this
provision are a mandatory term of five
years for a second conviction, and ten
years for a third and subsequént convic-
tion. Unlike most sentences, the imposi-
tion of a sentence under this provision
may be consecutive to any other sentence
imposed at the time.

Another significant step away from the

philosophy of the 1973 version of the code

was taken by the legislature in 1980. At
that time, sentences for any Class A

offenses were made unsuspendable. For
example, a conviction for a Class A
offense carries with it a mandatory term
of imprisonment of up to twenty years
(706-659, 1981 Supplement) .

For non-mandatory sentences, the parole
authority is required to determine the
minimum term to be served by holding a
hearing within six months of conviction
(706-669). Formal guidelines, adapted
from the code, have been in use for sev-
eral years. Under the code, good time may
be earned at a maximum rate of ten days

per month (706-670)."

To summarize, Hawaii has adopted a hybrid
sentencing structure which has emerged as

a result of mandatory sentencing provi-
sions and a general sanct@én’dpgrading
grafted onto an indeterminate structure.
Hawaii is a case study of how perceived
change can lead to fundamental change. At
this point, the legislature seems content
with this hybrid form. A 1981 evaluation
of sentencing done by the state judiciary
(under a grant from the Hawail State Law

Enforcement and Juvenile Delingquency Plan-
ning Agency) resulted in a recommendation

. . of formal sentencing guidelines. However,

legislation to establish such guidelines
failed to pass.
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The context of reform

Like many other states, Idaho has in re-
cent years experienced an increase in pub-
lic and legisiative support for more
severe sancticus against criminals, and,
in particular, against repeat offenders
convicted of violent crimes. However, the
response in Idaho has been piecemesal
rather than systematic, resulting in an
accretion of determinate sentencing provi-
sions and options within what remains a
fundamentally indeterminate sentencing
system.

Although the Idaho criminal code was
rewritten in 1979, the basic sentencing
structure has remained the same since
1948, At that time, the legislature
established an indeterminate system for
all felonies and misdemeanors. As can be
seen from Table 5, the sentencing schedule
under this indeterminate system provides
judges with substantial penalty ranges for
felony offenses. Judges are generally
free to impose any sentence within these
broad limits, provided that the maximum is
not less than two years, unless specifi-
cally allowed for by statute.

Judges may withhold judgment in all non-

. capital cases. 1In addition, they are

authorized to impose a sentence of proba-
tion (provided the term does not exceed
the maximum for the offense), or suspend
all or part of any sentence. Finally,
since 1972, judges have been entitled to
"retain 120 day jurisdiction™ over defen-
dants after sentencing. During this peri-
od, offenders are sent to the diagnostic
unit of the state penitentiary. If it is
determined that they are not dangerous,
they are taken to the North Idaho Correc-
tional Institution where they undergo

Preceding page blank

further testing and are admitted to treat-
ment programs. After completion of the
120 day period, which may be extended 69
days upon application by the Board of
Corrections, the judge decides whether to
suspend the remainder of the sentence.

Clearly, judges have a tremendous amount
of discretion within this system, both .
with respect to the length and the type of
sentence. This has recently been dimin-
ished in some respecti by the establish-
ment of several mandatory minimum
sentencing provisions (see Table 5).
Nonetheless, the treatment-oriented, in-
determinate sentencing system outlined
here remains substantially intact.39

Under this system, most felons are eligi-
ble for parole from the beginning of their
terms. 1In practice, however, inmates do
not come before the board for six months
to a year. Moreover, the board generally
adheres to a policy which requires that
offenders serve approximately one-third of
their sentences (Guide to the Idaho
Courts, 1981). However, in addition to
those sentenced under the new mandatory
minimum provisions .of those given f£ixed
sentences (see Table ;5), there are several
other exceptions to this policy. First of
all, anyone sentenced to life imprisonment
(including, for purposes of parole eligi-
bility, anyone receiving an indeterminate
gsentence of 30 years or more) is not eli-
gible until ten years have been served.
Secondly, those convicted of homicide
(without a life sentence), violent rape,
kidnapping, robbery, armed burglary,
assault with intent to kill, and lewd con-
duct with a child are not eligible until
they have served either one-third of their
sentences or five years, whichever is
greater. Finally, sexually dangerous
offenders may be released only after a
psychiatric recommendation.
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Table 5 '
Selected Felony Offenses and Penalties Under

Idaho's Indeterminate Sentencing System39

Offense Statutory Minimum Statutory Maximum
Aggravated Assault None 5 years and/or $5,000
Burglary-lgt Degree (nighttime) 1 year 15 years
Burglary-2nd Deéree (daytime) None | 5 years
Manufacture, Delivery, or
Possession With Intent to )
Deliver:
Schedule I-narcotic "
or Schedule II None Life and/o
Schedule I non-narcotic /or §25,000
orhs:hedule III None 5 years and/or $15,000
:cheduie v | None N 3 years. Aand/or $10,000
chedule v None ‘ 1 year and/or $5,000
Possession of more than
3 ounces of marijuana None 5 years and/or $15,000
Desertion and Nonsupport . None 14 years and/or $500
Forgery 1 year 14 years
Murder 1st Degree Life Death
Murder 2nd Degree 10 years Life .
Bape ) 1 year Life ”
Robbery 5 years o Life
Use of Pirearm 3 years 15 years

"

a

39 Adapted from Guide to the Idaho Courts, 1981 and Idaho Code Annotated.
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Unless an offender hds been sentenced
under the fixed sentencing alternative
{see Table 5), inmates earn between fivye
and ten days off their sentence each
month, depending on the length of the
sentence, dditional good time is awarded
for outstanding achievements.‘ Those sen-
tenced to life imprisonment are not eligi-
ble for good time.

The nature of refoxm in Idaho, The
pattern of change in the 1daho criminal
Justice syetem over the last two decades
generally evinces a shift of focus from
administrative and managerial concerns to
sentencing practice. In the sixties, the
major changes were the development of a
unified court system and the upgrading of
profeasional standards for judges {Guide
to the Idaho Courts. 198l1). In the' ‘seven-
ties and early eighties, however, tﬁe
emphasis has generally been on criminal
sanctions, The first of these latter
changes occurred in 1970, when the legis-
lature enacted a habitual criminality (or
persistent violator) statute which estab-

lished a penalty of five: years to. life for -

anyone with three prior:feldny convic-

- %ions, regardless of whether those . convice
tions were in Idaho or outside the gtate ¢

of Idaho (ICA, 9—2514). A year later, ‘
the legislature passed’a repeater statute’
which authorized judges ‘to sentence drug
offenders with a wrior drug conviction

anywhere in the United States to a term or‘:

fine up to twice that otherwise alloved
for the instant cffense.’ ,
By the mid-seventies, the nation-wide
movement towards greater detérminacy “&
began to have an influence on theﬁrefo\m
efforts of Idaho's "legislature. However,
rather than adopting’a sentenoing struc-
ture with a greater degree of determi-

‘nacy, the legislature’ enacted a law in

1977 which provided jq@ges with the option

of imposing fixed-term sentences. 1In
taking this step, the legislature was
clearly not interested in creating a sys-
tem which minimized disparity and maxi-
mized certainty of punishment. On the
contrary, the legislative intent--as
adduced by the State Supreme Court--was
to allow judges to prohibit the granting
of parole to certain offenders.40 other
than stipulating that the fixed sentence
is not to exceed the maximum allowed for
the offense and that it must be a sentence
of not less than two years, the statute
does not provide any guidance regazding
the appropriate circumstances for its
application; its use is entirely at the
discretion of the judge.

On Novamber 7, 1978, a constitutional
amendment enabling the legislature to
"provide mandatory minimum sentences for
any crimes"4l was ratified in a general
election. since then, the legislature has
used its' new authority to establish sever-
al mandatory minimum sentencing provi—
sions. ‘The first of“these went into
effect in 1979. 1In 1977, the legislature °
had created a ‘special sentencing provision

for persons convicted of using a firearm <

or other deadly weapon’'in the commission
of any of the sixteen felonles covared. by
the statute including among ‘others,
aggravated agsault, escape, burglary,A
rape, and robbery (ICA, 19-2520). A Sen-
tence of 3 to 15 years, to be served coh-
secutively to‘any other sentence impozed .
for the offense, was estabiished. The
first mandatory minimum sentencing’ provi~

. 8lon was ari.amendment ‘to this law' (ICA, A ;

2520A). It .stipulated that anyone con-
victed of committing one-of the aforamen-
tioned offenses with a ‘firearm.or other :
deadly weapon and who had‘a previous
similar prior oonviotion in Idaho or any
other state within 10 .years shall be
imprisoned for a mandatory minimum period
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of not less than three yeérs and up to
fifteen years. Again, the sentence is to
be served consecutively to any sentence
imposed for one of the innumerated felo-
nies. Moreover, the three-year mandatory
minimum term is to be served without eli-
gibility for parole, although there is an
allowance for good time,

In 1981, the legislature established two
additional mandatory minimum enhancement
provisions (ICA, 19 2520 B and CO). The
first one created a mandatory minimum en-
hancement of not less than five years nor
more than 20 years without eligibility for
parole for offenses which result in the
infliction of great bodily injury. The
term of the enhancement which is to com-~
mence upon completion of the sentence for
the actual felony, is applicable to all
accomplices as well. Under the statute,
great bodily injury is defined only as
significant or substantial physical in-
jury; there are not specific standards of
proof established for the offense. How-
ever, the provision does not apply to
offenses where "great bodily injury is an
element of the. offense™ for which the
offender is found guilty.

The second mandatory minimum enhancement
passed in 1981 established a term of not
legs than three years nor more than £if-
teen years (without eligibility for
parole) for repeated sex offenses,42
kidnapping, and extortion. Specifically,
the statute applies to offenders who have
committed or have been in custody for one
of the covered offenses within a 15-year
period and to offenses which were commit-
ted "by force, violence, duress, menace of
threat of great bodily injury in excess of
that which is necessary to commit the
offense,." For persons with two previous
similar convictions, the enhancement is
increased to a 10 or 20 year range. As

78 1Idaho:

with the new statute covering great bodily
injury, this statute provides little in
the way of guidance or standards of proof
for the application of the enhancement.
Finally, it should be pointed out that the
statute covering offenses resulting in
great bodily injury is to take precedence

“whenever circumstances arise which would

indicate that both enhancers could be
applicable.

The provisions discussed above constitute
the major changes in sentencing practices
in recent years. There has been little
interest in Idaho regarding either sen-
tencing guidelines or the general problem
of sentencing disparities. However, the
Supreme Court of Idaho has actively promo-
ted a judicial educational program.
Between 1974 and 1976, it developed a sen-
tencing manual for trial judges as part of
an LEAA funded program. The manual offers
suggestions regarding appropriate judicial
behavior for such circumstances as plea
bargaining and contains a checklist of
considerations to be used in sentencing.
In addition to the sentencing manual which
is to be reviewed at least semi-annually,
court rules provide for minimum sentencing
standards and "require specific findings
on the record in order for judgment to be
withheld and the case to be dismis-
sed,"43

Impact of recent changes. To the best
of our knowledge, there has been no re-
search done on sentencing patterns in
Idaho, either before.or after the changes
discussed in the preceding section. The
response to our selected sample survey
indicated that approximately 5 percent of
all felonies being sentenced in Idaho were
being disposed of under the fixed senten=
cing alternative enacted in 1977. How-
ever, there apparently has not been any
systematic statistical analysis of the

e,
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circumstances under which this option has
been employed nor has there been any such
analysis of ‘“he impact of either provision
or the new mandatory minimum sentencing
statutes on prison populations.

Given this paucity of information and the
short time during which the latest man-
datory minimum enhancements have been in
effect, it i3 difficult to assess the
impact of gtatutory changes on sentencing
practices in the state. Nonetheless, some
observations are warranted.

Pirst of all, it is clear that the Idaho
legislature has moved in the direction of
what has bien referred to as a bifurcated
penal policy, whereby incapacitation and
punishment, rather than rehabilitation,

are the primary objectives in the senten-
cing of more dangerous, repeat offenders.
Secondly, the establishment of the manda-
tory mininium sentences will undoubtedly

result in longer sentences for those

offenders sentenced under them. However,
whether this will result in an overall
increase in the prison population or,

R T P,

ultimately will be counteracted either by
shorter sentences for other offenders or
by adjustments in other parts of the cri-
minal justice system remains to be seen,
Finally, while the new provisions add a
degree of determinacy to sentencing and
parole practices, they will probably have
only a marginal impact on overall discre-
tion within the system. Even under the
mandatory minimum provisions, judges
retain a wide range of possible sentence
lengths. In fact, there is reason to
believe that the new statutes will
increase some kinds of discretion. Some-
what ironically, for example, the exis-
tence of the fixed sentence alternative
increases judicial discretion by providing
judges with yet another option as to sen-
tence type. Moreover, the creation of
more severe sentencing options without.
precise standards or guidelines for their
application is likely to result in an
increase or prosecutional discretion.
Again, however, these statements must be
viewed as tentative; as in the case with
so many other states, the results of sen-
tencing reform in Idaho are not yet in.
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ILLINOIS

Sentence reform and its context

After almost three vears of debate, Illi-
nois enacted a determinate sentencing bill
in November of 1978. The debate over sen-
tencing in Illinois was from the beginning
influenced by proposals circulating in the
criminal justice literature. Initially,
the debate revolved around the work David
Fogel, previously a correctional admini-
strator in Minnesota and at the time the
legislation was passed, the Executive Dir-
ector of the Illinois Law Enforcement Com-
mission. As the debate intensified,
however, the influence of Fogel's justice
model receded, and more conventional and
conservative views of criminal justice
began to surface. In particular, the work
of James Q. Wilson (1975) was cited as a
counterweight to Fogel. In contrast to
Fogel, Wilson emphasized deterrence and
incapacitation as well as certainty of
punishment. However, in the final analy-
sis, the transformation of Fogel's propo-
sal was not so much the result of
alternative theories of academic criminol-
ogy, but rather the political circumstan-
ces under which senténcing reform was
debated. Nonetheless, Fogel's model
remains the starting point for a discus-
sion of reform in Illinois.

The differences between the justice model
and those models which emphasized rehabil-
itation and individualized sentencing stem
from fundamentally different philosophical
orientations towards crime and punishment.
As with other proposals currently being
lumped by scholars under the rubric of the
justice model, Fogel's model, as outliped
in We are the Living Proof , was grounded
in the belief that greater equity in the
punishment is derived by emphasizing the
severity of the offense rather than indi-

Preceding page blank

vidual circumstances of the offender.

This belief was related to the argument
that punishments should match the severity
of offenses in such a way that similar
offenses committed under similar circum-
stances are punished similarly.

To Fogel, the purpose of punishment was
not the rehabilitation of individuals, but
rather the predictive restraint of offen-
ders. In order to achieve this in an
equitable manner, it was argued that the
amount of discretion which existed under
indeterminate sentencing systems must be
substantially reduced and more clearly
delimited. Thus, Fogel called for the
abolition of discretionary supervised
releases, the institution of a determinate
sentencing system“with legislatively fixed
presumptive sentences, and a limited range
of lower and higher sentences to allow for
judicial determination of previously spe-
cified aggravating and mitigating circum-
stances. 44

In developing his specific sentencing pro-
posals, Fogel adopted the classification
system of the Illinois code which was
replaced by the new law. The presumptive
sentences which Fogel proposed for each
class as well as the range for aggravating
and mitigating circumstances are shown
below:

Sentences Under Fogel's Justice Model

Range
Offense Presumptive Agg. or
Class Sentence Mitigation Range
Murder A Death or life - Death or life
Murder Life or 25 + 5 ¢ Life or 20-30
Class 1 S + 2 6-10
Class 2 5 + 2 -7
Class 3 3 + 1 2=4
Class 4 2 + 1-3

-
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+ s exhibit shows, the intent of

, ;:gezfa proposal was clearly not to link
his concern with equity 'and certainty to
lengthy prison terms. It was also signi-
ficant that under the justice model, pro-

; bation remained the preferred intervention
for first-time and ordinary offenders.
‘Specifically, Fogel argued that probation
should be granted in every felony case if
the state could not show "...that the.
felon could not be safely supervised in a
non-incarcerative program" (Fogel, 1975).

The argument by justice model advogates
for more predictability and less discre~
tion in the imposition of sanctions was
underscored by a belief in the value of
formal legality in the administration of

. crimiral justice. Among other things,
this translated into an emphasis on the
formal rights and duties of offenders.
For example, the abolition of parole was
proposed not only to introduce mOfe cer-
tainty into the system, but also in order
to end coercive programs, tfeatments! and
therapies for inmates, particularly inso-
far as participation in these programs was
a ‘condition of release. . In addition, the
juatlce model sought to ensure due pgocess
in the regulation of institutional con-

- duct. This, Fogel argued that good time
should be vested and that there should be
procedures whereby good time decisions
could be appealed by inmates.

This emphasis on formal legality applied
" as well to the criminal justicg syste@ as
a whole. To some extent, this emphasis

was merely the judicial expression of the
.-~ values of equity and certainty. However,

‘it also reflected a concern for the neces-
;Itzlof visibility and accountability in
the decision-making process. Essentially,
the argument was that greater discretion
in the application of sanctions should
exist in the judiciary than in executive
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or administrative agencies, but with
respect to the establishment of sanctions,
the ‘legislature should have more discre-
tion than the judiciary.

in additignﬁto these substant%ve va%ues,
Fogel's proposal was also grouinded in
several practical considerations. 1In

-particular, the justice model sought to

address the problem of prison unrest by
generally reducing the level of uncertain-
ty among inmates, and through specific
programs such as conjugal visitation and
self-governing prison councils comprised
of inmates and guards. In fact, when the
Fogel proposal for reform was first an-
nounced by Illinois Governor Walker in
February of 1975, emphasis was placed on
the problem of violence and mental unrest
among inmates and the capacity of the pro-
posed reform to alleviate these problems
by dealing with two of their presumed
causes: sentencing disparities and uncer-~
tainties regarding the length of time to
be served in prison. At the time the pro-
posal was announced, Fogel declared that
the major goals of the plan were to
achieve "fairness in sentencing and estab-
lish an atmosphere of certainty among pri-
soners."45 ,

hese then are the major tenets and policy
zlternativeS'offered by the justice model
and contained in the initial proposal for
criminal justice reform in Illinois.
Clearly, the kind of criminal justice sys-
tem envisioned by Fogel and other adher-
ents of the justice model is to be

*distinguished from that which is suggested.

by those who advocate reforms which are
intended to insure the incapacitation of
certain types of offenders. 1In contrast
to the justice model, the incapacitation
stfategy emphasizes such policies as man-
datory minimum sentences or sentence
structures with substantial enhancements

\
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for certain types of offenders (e.q.,

repeaters or persons committing violent
crimes),

During the early period of the debate over
sentencing reform in Illinois, Fogel's
proposal was enthusiastically championed
by Governor Walker. In fact, at least one
observer referred to it as the Fogel-
Walker proposal (Alschuler, 1978). At the
time, the Council of State Governments was
able to include Illinois among the states
with major definite sentencing proposals,
as distinguished from proposals emphasi-
zing incapacitation (The Council of State
Gagernments, 1976) . However, as suggested
earlier, while Fogel's model was a cata-
lyst for much of the reform movement in
the early years (1975 and 1976), the crim-
inal code which emerged is considerably
different from that envisioned by the
justice model. While having much of the
form and mechanics of presumptive senten-
cing, the new system contains substan-
tially more discretion for judges,
prosecutors, corrections officials, and
the Prisoner Review Board than would be
allowed under the justice model. More~
over, the code emphasizes incapacitation
and deterrence to a much greater degree
than the Fogel-Walker proposal.

The movement of technical policy proposals
into the political arena usually means
that they will be Subjected to the tug and
pull of various interest groups as well as
partisan and ideological conflict. Occa-
sionally, the formulation of new senten-
cing policies is at least partially
insulated from this political environment
through the creation of special commis-
sions whose task is the development of new
policies and laws. This was the case, for
example, with sentencing reform in Maine,
Minnesota, and North Carolina. In
Illinois, however, even though the

governor initiated the process of reform,
the legislature assumed for itself the
task of developing a comprehensive new -
criminal justice policy. In addition,
sentencing reform became embroiled in
partisan conflict as a result of a guber-
natorial election, and subsequent election
of a new Republican governor at odds with
a Democratic legislature. Consequently,
the ideological clarity and consistency
informing the debate among criminal
justice professionals did not translate
into the same consistency and clarity in
the ultimate design and implementation of
the new Illinois code. For these reasons,
the fate of the justice model in Illinois
is an instructive case study of contem~
porary sentencing reform. Because of
this, we detail it extensively below.

The fate of the justice model in I1li-
nois. Somewhat surprisingly, the Fogel-
Walker proposal was favorably received by
many criminal justice practitioners. For
example, the Washington post reported
that the plan was initially supported by
both the National Association of District
Attorneys and the Illinois Association of
Chiefs of pPolice (Weisman, 1975). WNone-
theless, the legislature decided to steer
its own course of reform and in October of
1975, a special subcommittee was appointed
by the House "to investigate problems in
the correctional system and to develop
legislative proposals for the overall
improvement of the correctional system"
(Subcommitte on Adult Corrections, 1976).

While seeking to distinguish its work from
the Tllinois Justice Model and proposals
considered in other states, the subcommit-
tee's initial findings and Proposals were
similar in many respects to the Fogel
plan. ILike Fogel, the subcommittee (offi-
cially the Subcommittee on Adult Correc-
tions of the Illinois House Judiciary IX
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Committee) justified its version of deter-
minate sentencing as a way of combating
the ineffectiveness and capriciousness of
sentencing, rehabilitation programs, and
parole a well\as a perceived widespread
public distruei of the criminal justice
system. Moreover, as with the justice
‘model, the initial legislative proposal

' (hereafter referred to as the H.J. II pro-
posal) contained a schedule of sentence
ranges which were grafted into the old
classification system (Subcommittee on
Adult Corrections, 1976). The H.J. II
proposal provided a wider sentence range
for Class 1 offenses than in the Fogel
plan (4 to 12 years as opposed to 6-10
years), stayed away from actual presump-
tive terms, and proposed a series of ex-
tended terms for certain repeaters. In
addition, the H.J. II plan called for

vested good-time credits to promote prison

discipline as well as longer periods of
reentry supervision than envisioned by
Fogel. Nonetheless, in many respects, the
initial H.J. II proposal was more similar
to the justice model than to the legisla-
tion which ultimately emerged. The H.J.
II proposal was in fact supported by
Fogel, albeit not without reservations.

aAs mentioned earlier, two central features
of Fogel's model were the establishment of
presumptive sentences with narrow ranges
and the abolition of parole. The first of
these proposals was vigorously opposed by
judges anxious to preserve some form of
individualized sentencing (The Council of
State Governments, ) b;?s) The second one
was attacked by the Illinois Trial Bar
Association and the John Howard Associa-
tion on the grounds that parole supervi-
sion is an "...effective device in
retaining people in the community and in
preventing crime” (The Council of State
Governments, 1976). While these groups

may not have been satisfied with the final
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product of the legislature, they were
nonetheless partly responsible for the
dilution of the justice model proposal,
especially regarding the elimination of
the presumptive standards, the wider Class
I sentence range, and the expansion of the
reentry superqision.

l
In addition tojthese insider fights among
criminal justi@e professionals, and in
contrast to thé political context in many
other states, eentencing reform in Illi-
nois generate/ a large amount of public
and media attention (zalman, 1978). 1In
1976, when Fogel's model was still being
serious ;y considered, sentencing reform
became ‘embroiled in election year poli-
tics. In the midst of a party fight

" between Governor Walker and the forces of

the late Mayor Daley, the justice model
legislation foundered. Moreover, in the
process, Fogel was rejected by the Senate
for the position of Director of the De~
partment of Corrections (Cole, 1977;
zalman, 1978). After Republican James
Thompson became Governor. and offered a
mandatory sentencing bill, another impasse
developed. According to one observer,
"Nelther the Republican governor nor the
Democratic legislators would pass a sen-
tencing reform for which the other could
claim credit" (Cole, 1977).

After Thompson was elected governor, the
proposed law changed further. Under the
Thompson plan, determinate sentencing was
to apply only to murder and to a new fel-
ony offense category known as Class X.
Included within Class X were rape, kid-
napping for ransom, arson, indecent liber-
ties with a child (which was later drop-
ped), all transactions involving hard
drugs, and the commission of any felony
with a weapon. Generally, these offenses
had been included in the Class 1 category
of the H.J. II proposal. However, under
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the Thompson plan, these offenses would
have had only mandatory minimum terms of
imprisonment (six years less good time)

"with no maximum limits. 1In addition,

persons convicted three times of Clasg X
would automatically receive a life sen-~
tence and persons convicted of three
lesser felonies would, upon the third con-
viction, be adjudicated as a Class X

felon {Memorandum by James Bagley,
Majority Counsel for House Judiciary IT
Committee, 1977).

The injection of the Class X proposal into
the debate crystallized partisan and ide-
ological differences. As a former prose-
cutor, Thompson not only stressed
deterrence as a rationale for punishment,
but the importance of public relations (or
communication) in the effort to reduce
crime. In a speech to the General Assem-
bly, Thompson said "Class X' has an impor-
tant ring to it. Deterrence requires
communication...Class X is a message from
the people of Illinois, through their
elected representatives to criminals, to
prosecutors and to judges." When he
announced his crime program, Thompson
declared that he "wouldn't mind seeing
every gasoline station and grocery store
in Illinois with a sign in the window:
This store is protected by Class X. Armed
robbery will get you a minimum sentence of
six years" (Memorandum by Jim Bagley,
Majority COunsel for Judiciary II Commit-
tee, 1977).

Eventually, of course, legislation was _
passed and on February 1, 1978, the re-~
vised code went into effect. The legis-
lation which finally emerged was the
result of a series of compromises between
supporters of the H.J. II bill and those
who supported the Thompson plan. The .
result was further deviation from both the
form and the content of the original

Fogel-Walker presumptive sentencing pro-
posal. To see the course of reform in
Illinois, the provisions of the revised
code may be contrasted with the justice
model.

The revised Illinois code. For one
thing, as mentioned above, the parole
board is not eliminated as proposed by
Fogel, but is reconstituted with a new
name: the Prisoner Review Board. 1In
addition, the code does not establish pre-
sumptive sentences for each cffense class
with a narrow range of aggravating and
mitigating circumstances as sug§ested by
Fogel. Instead it creates two schedules--
one for regular terms and one for exten-
ded terms--each of which has legisla-
tively fixed minima and maxima for the
various offense classes. Judges are to
decide on the appropriate fixed sentence
within the broad limits. The factors and
guidelines in the code to be used in
determining aggravation and mitigation are
generally very vague. (In this respect,
at least, the code resembles Fogel's
model). Included among the 11 factors for
mitigation are harm involved, provocation
by the victim, lack of prior record, and
likelihood of recurrence of the act. For
aggravating circumstances there are four
general criteria. These are to be used in
indicating dangerous or violent offenders,
repeat offenders, or offenders who commit-
ted a felony through the use of his or her
public office.

'The new code contains two felony classes
‘which were not in the o0ld classification

system used by Fogel and the H.J. II sub-
committee. The first of these is the con-°
troversial Class X which was discussed
above. In its final version, Class X
included the forcible felonies of treason,
attempted murder, rape, deviate sexual
assault, armed robbery, aggravated arson,
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and aggravated arson for ranscm. The
offenses are non-probationable. The range
of penalties within the regular term
schedule for Class X is 6~30 years; for
the extended schedule it is 30-60 years.

The second new class in the revised code
is a revamped version of an old habitual
criminality statute. Essentially, the
final form of this provision is drawn from
the Thompson proposal. The House bill had
called for the doubling of the maxlmum
after a third conviction. Under the co&e,
however, habitual criminality is defined
as persons convicted of two or more Class
X felonies.47 For this class of offen-
ders, there is a mandatory term of life
imprisonment.

In addition to Class X and the habitual
criminal category, the revised code also
established extended terms for each class
(other than murder) whereby the maximum
terms were doubled for repeaters with
prior convictions for offenses of the same

or of a greater class than the instant
offense, and if. it was determined that the
offense was accompanied by "exceptionally
brutal or heinous behavior indicative of
wanton cruelty" (Illinois Code and Bagley
memorandum, 1977). As with most other
aspects of the revised code, the' final
form of the extended terms was the result
of compromise. Thompson had proposed that
all three~time repeaters he sentenced as
Class X offenders while the H.J. II pro-
posal had called for extended terms only
when there was a previous conviction for
murder or either a Class 1 or Class X
offense. 1In addition, Thompson had called
for an extended term when it was deter-
mined that the extended term was necessary
to "protect the public" (Bagley, 1977).

All told, the new code established seven
offense categories. In addition to
creatlng the two new ones, the code con-

Y _Jupipie

category.

fllinois:

Class - -Regular Term
Murder Life or 20-40 years
Habitual Mandatory Life Term
Criminal ‘

Class X 6-30 years

Class 1 4-15 years

Class 2 3-7 years

Class 3 2-5 years

Class 4 1-3 years

Regular and Extended Term Schedule

Life or 40~80 years -~ =vesm.

30-60 years

Rape, Armed Robbery
15-30 years Dealing in major

narcotics N
7~14 years Burglary, Arson

Robbery (unarmed)
5-10 years Theft (over $150)

' Inv. Manslaughter

3~-6 years Poss. of Canrapis

Extended Tern

Examples

e e

(30~50 grams)
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In retaining parole supervision, Illinois
followed the course taken by Indiana. The
Illinois system is unique, however, in
that judges must specify a "mandatory

" supervised release term" of one, two, or '

three years depending on the class of the
offense. (A three-year term for Class 1
or Class X offenders was added as a con=
cession to Thompson forces.) Sentences in
Illinois are determinate insofar as the
supervised release term begins after the
expiration of the prison term less good
time. However, as Lagoy, Hussey, and *
Kramer have noted (1978), in determining
the conditions of release, issuing sanc-
tions for violations, and deciding upon
revocations, the Prisoner Review Board may
significantly affect the actual amount of
time served. In fact, upon revocation,
the Board may recommit a prisoner to up to
a year of the original sentence which was
not served because of the accumulation of
good time. Alsc, when & prisoner is re-

released, the Board is empowered to commit .

a prisoner to the full mandatory release
term. On the other hand, the Board may
release and discharge an offender at any

" time before completion of the period of

supervision if it determines that the per-
son is 1ike1y to remain at liberty without
committing ‘another offense.
the Prisoner Review.Board retains a con-~
siderable amount of ‘discretion, particu-
larly in terms of the time when a criminal

* is a risks

Probation, under the code, represents a
similar combination of determinacy and °
discretion. Probation is to be imposed if
the offender. does not represent a "threat
to the'public" and when a nonincarcerative

_penalty does not "depreciate the serious-
‘ness of the offense.” On the other hand,

probation is prohibited for murder and all
Class X felonies as well as for Class 1
and 2 felony repeaters. For other cases,

In any event,

'1980). .
~ empowered to promote uniformitv, certain-

<. . °
. .

the burden is placed on judges to explain
the IN/OUT decision. This, it will be
recalled, represents a departure from the
Fogel plan which would have placed the.
burden on the state to prove the danger to
gsociety inherent in a nonincarcerative
penalty.

Under the code, good time is awarded on
the basis of one day for each day ‘served.
However, in contrast to Fogel's proposal,.
good time is not vested. The legislature
did attempt to establish some procedural
safeguards for the revocation process.
Thus, while the Department of Corrections
makes the determination as to whether -

an infraction occurred, it must request
approval from the Prisoner Review Board to
revoke more than 30 days for one offense
or more than 30 days for any 12 month-
period. The Board may concur with the.
request, deny the request, or reduce the
amount . of time to be revoked, provided -
that the reduction does not go below 30
days. The Board is not authorized to
increase the request (Bigman, 1979).

Finally, in addition to establishing
appellate review procedures, the new code
created a Criminal Sentencing Commission,
As stated in the Commission's first
report, "This Commission was created to
assure that the state would have an on- -
going mechanism for ‘reviewing the imple-
mentation of determinate sentencing, for °

"assessing. its fiscal impact, and for

making suggestions for both legislative
and policy changes which may serve to ...
strengthen (the Illinois) criminal justice
system"™ (Criminal Sentencing Commission,
Moreover, while the Commlssion is’

ty, and fairness through 'standardized
sentencing guidelines' it has’'not yet °
done so. ‘ .

te
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Impact

Even without Class X and the habitual cri-

minal class, the severity of sentences un-
der the new code is potentially not only
much greater than would have been possible
under Fogel's plan, but also, when one
considers former policies, substantially
greater than under the old code. The
range of possible sentences within the
thrze classes’'below Class X has been
narrowed by raising the minima and lower-
ing the maxima. (Class 4 remains the
same.) However, this is a somewhat spuri-
ous change in that the vertical range of
possible sentences is increased substan-
tially with the addition of the two
classes, and particularly Class X. More-
over, when one includes the enhancements
of the extended schedule, the ranges’
increase dramatically. For each class,
the upper limit of the regular schedule is
at least equal to the minimum of the ex~-
tended terms and the maximum of the exten-
ded term is twice the maximum of the
regular term.

Turning now to the question of how this
potential severity has been realized in
practice, data collected by the Criminal
Sentencing Commission (1982) indicate that
the revised code has resulted in a "“trend
toward an increase in short- and long-term
sentencing.” In other words, sentences for
Class X and most Class 1 offenses as well
as for misdemeanors and some Class 4
offenses have increased, while sentences
for other offenses have generally de-
creased., (Interestingly, these trends
seem to have held gtatewide and, in fact,
according to the Commission, there is some
tentative evidence that the new code has
lessened whatever sentence disparities
that may have been between Cook County and
other areas of the state,) With respect to
projections of actual time served, the

88 Illinois

more serious offenders.

Commission estimates that the new law has
resulted in an increase for murde: &Wd 5"
Class X felonies and a decrease for Class
3 and 4 felonies.

At first glance, then, it would appear
that, with the exception of offenses at
the extreme lower end of the sentencing
structure, judges and prosecutors are
generally applying the more severe sanc-
tions available within each class to the
However, several
important caveats to this conclusion must
be noted. First of all, the data have not
been analyzed with the use of statistical
controls. Secondly, there is no informa-
tion on how the code has affected charging
and bargaining practices. Finally, and
importantly, the aforementioned trends do
not encompass cases where extended terms
have been invoked.

Unfortunately, there has been no analysis
done relating to the circumstances under
which extended terms have been used. The
available data do indicate that the appli-
cation of extended terms has so far varied
considerably from one offense to another.
For example, in 1980, 20 percent of the
attempted murder cases resulted in extend-

" ed terms, while only four percent ‘©of armed

robbery cases and seven percent of rape
cases resulted in extended terms. (All of
these offenses are in Class X.) Similar
disparities occurred within other classes.
The percentage of extended terms for both
burglary and robbery cases in 1980 was
four percent compared to 18 percent for
all other Class 2 offenses (Criminal Sen-
tencing Commission, 1982).

While the inclusion of these extended term
cases probably would not drastically alter
the basic trends discovered by the Crimi-
nal Sentencing Commission, the variability
in the application of these terms under~

[

3

scores an important fact about the new
code--namely, that a considerable amount
of discretion still exists within the sys-
tem. In this respect, Illinois is similar
to other states which have adopted so-
called determinate sentencing reform, In
terms of the apportionment of discretion
to the judiciary, the Illinois code more
closely resembles the flat-time system in
Maine than it does other presumptive
models. Moreover, the existence of the
schedule of enhancements gives prosecutors
in Illinois a discretionary tool not
available in Maine. In the area of prose-
cutorial discretion, the Illinois code
resembles the Indiana code.

: \
Unlike Maine, of course, Illinois has\\
retained a form of parole supervision,
which is consequently an additional source
of discretion. A study done by Paul Big-
man of the Chicago Law Enforcement Study
Group concluded that, while members. of the
Prisoner Review Board were generally "per-
forming their responsibilities to the best
of their abilities," they had failed to
"provide adequate hearings on revocation
of good conduct credits" (Bigman, 1979).
This failure is attributed to contradic-
tory statutory language and to a narrow
interpretation of the Board's power to
hold hearings,

The constitution and functions of the Pri-
soner Review Board established in the new
code represent a legislative compromise
between groups favoring the abolition of
parole- and those urging the continuation
of parole supervision. The upshot was a
somewhat incongruous combination of deter-
minacy and discretion. The focal point of
this combination is the mandatory super-
vised release term. According to the
Chicago Law Enforcement Study Group, "Man-
datory supervised release is the most

obvious consequence of legislative compro-

mise, embracing the most dubious aspect of
parole (coercive services and revocation
violations) while rejecting the most bene-
ficial (release based on preparedness for
outside living)" (Bigman, 1979). The
study goes on to recommend, among other
things, the abolition of mandatory super-
vised releases, the increased use of work-
release centers, making the revocation of
good time a quasi-judicial decision, and
guaranteeing inmates access to information
and counsel in preparation for hearings.

Overcrowding. Like most other states

that adopted determinate sentencing sys-
tems, the revised Illlinois code contains
a sentencing structure which promotes the
incapacitation of more dangerous and
habitual offenders. As with the new
Indiana code, this policy is explicitly
built into the code through enhancements
and mandatory sentencing provisions. The
existence of this policy and its imple-
mentation has exacerbated several problems
in the state's criminal justice system.
For one thing, there~are indications that
more defendants are now exercising their
right to a trial, resulting in an addi-
tional strain on already overburdened
courts (Wingert and Zielenziger, Chicago
Sun Times, 1981). More serious than ,
this, however, is the role the new code is
playing in the state's prison overcrowding
problem,

Illinois has experienced a'steady increase

in its prison population since 1974.
According to the Criminal Sentencing Com-
mission (1982), between 1974 and 1982, the
population increased by 98 percent while
bedspace increased by 23.5 percent, 1In
1981 alone, the number of inmates in-
creased by 13.4 percent, from 11,899 to
13,499 (Gardner, 1982). Corrections offi-
cials estimate that there will be 16,420
inmates by January of 1985 (Wingert and
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Zielenziger, 198l1). These officials also
estimate that even though 2,000 new bed
spaces will have been added between 1981
and 1984, the system will still be 2,000
beds short.

While it would be inaccurate to attribute
Illinois' overcrowding problem entirely to
the new code, the application of the man-
datory provision as well as the extended
terms contained within the code is clearly
contributing to the problem. In 1980,
34.5 percent of the prison population was
sentenced for Class X felonies (Criminal
Sentencing Commission, 1982). In all
likelihood, this percentage will increase
rather than decrease. Consequently;, it is
probable that the full effect of Class X
on the prison population is just beginning
to be experienced.

So far, corrections officials have been
attempting to alleviate population pres-
sures through the use of an administrative
device known as early release. Between
July of 1980 and July of 1981, 4,331 good
risk inmates were given early release '
ranging from a few days to 18 weeks
(Wingert and Zielenziger, 1981). However,
this practice has drawn criticism from
many judges and prosecutors. Moreover,
the poel of good risk candidates will not
be large enough to solve the problem,
particularly as the number of Class X

90 1Illinois .

felons increases. Faced with the prospect
of prison unrest and federal intervention
in the prison system, the Illinois legis-
lature has refrained from making any major
changes in the code. 1In fact, the most
important revision has been the passage of
a law establishing a mandatory minimum
sentence of four years (with an upper
limit of 15 years) for the new Class 1
offense of residential burglary (Illinois
Code, 1982). It remains to be seen how
this law will be enforced, however.

summary. If there is a lesson to be
learned from the fate of the justice model
in Illinois, it is that equity, just
deserts, and certainty of punishment are
subiect to a variety of interpretations,
particularly in a political context. 1In
contrast to Fogel's original plan of re-
form, the new code of Illinvis has largely
turned out te be an instrument for retri-
bution, deterrence, and incapacitation,
particularly for repeaters and certain
types of offenders deemed to be dangerous.

* The degree to which the code serves these

purposes remains, to a great extent, how-
ever, a function of the discretionary
decisions ¢f the various actors in the
system. Thus, in Illinois, at least, it
is clear that the ghost of individualized
sentencing stalks so~called determinate
sentencing reform, even though it is no

longer recognized as a legitimate mode of
punishment.
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INDIANA

Context and content of the reform

On October 1, 1977, Indiana became the
third state (after Maine and California)
to adopt a determinate sentencing system.

i As with Maine, the new sentencing provi-
" siong were part of a comprehensive reform

of -¢he state's criminal law. The last
major revision of the criminal code had
been in 1905, and piecemeal change had
created, by the 1970's, over 5,000 statu-
tory offenses in Indiana. Consequently,
one of the major tasks of the state's
Criminal Law Study Commission (appointed
in 1970) was to rationalize the system of
offense classification. 1In this regard,
the commission and the legislature consol=
idated the old offenses into 200 new
offenses and created a sentencing struc-
ture containing five classes of felonies,
two classes of misdemeanors, and three
classes of infractions.

In addition to establishing this offense
classification system, the legislature,
following the recommendations of the com-
mission, also created a form of deter-
minate or fixed sentencing. Under the old
Indiana code, with the exception of four
serious offenses (e.g., rape), sentencing
was largely indeterminate. Judges speci~
fied a range such as 1 to 10 years, and
the parole board determined the actual.
amount of time to be served (Ku, 1980).
The new system instituted in 1977 con-
tained the mechanics of presumptive sen-
tencing--that is, it specified penalties,
provided allowable ranges for sentence
departures due to aggravating or mitiga-
ting factors, and sharply restricted the
parole function. However, in contrast to
many of the presumptive sentencing pro-
posals, most notably the presumptive
system in California, the ranges for

aggravating and mitigating circumstances
in the Indiana schedule 21lowed for a
considerable amount of discretion in the
sentencing decision particularly where
aggravating circumstances were involved.

It is important to wote that the code also
contained the potential for extraordinar-
ily severe sanctions through its compara-
tively harsh presumptive terms, its
extended terms for aggravating circum-
stances and repeat offenders, and its
restrictions on the use of suspended sen-
tences. On the other hand, the legisla-
ture did provide for the possibility of
more lenient treatment of less serious
offenders. TIn addition, the legislature
established a good time formula which
could result in liberal reductions in time
served. However,; one of the effects of
these more lenient sentencing and correc-~
tional options wag to create new areas for
the exercise of discretion, a result which
was antithetical to the original goals of
the original presumptive sentencing pro-
posals,

The new Indiana Penal Code was formulated
and enacted during a period of widespread
dissatisfaction with rehabilitation and
indeterminate sentencing. As mentioned
above, a Criminal Law Study Commission was
appointed in 1970. The first task of the
commission was to develop a Code of Crimi-
nal Procedures, which was proposed in 1972
and’ enacted in part by the 1973 General
Assembly. The next product of the commis-
sion was a new Penal Code, which was pro-~
posed in 1974 and reviewed by the legisla-
ture in its 1975 and 1976 sessions.

By the time the code was formulated and
considered by the legislature, crime had
become a prominent issue in the nation,
and Indiana was no exception. Statistics
on crime rates had shown dramatic
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increases and the media had responded by
giving crime-related subjects more atten-
tion. It was in this atmosphere that the
Indiana legislature revised its criminal
code. According to one student of sen-
tencing reforms during this period, the
Indiana legislature was "faced by fierce
public passions over crime issues."
(Zalman, 1979).

Much of the public arousal over crime
issues has focused on the presumed
leniency of judges, corrections personnel,
and parole boards. 1In the seventies this
perception was increasingly linked to the
belief that the treatment mocdel of ‘correc-
tions, with its emphasis on indeterminacy
and rehabilitative programs, was a fail~
ure. As is by now well known, it was also
during this period when several alterna-
tive models of sentencing and covrections
appeared. As discussed elsewhere in this
book these models were proposed by crim-
inologists and reformers who sought a
greater degree of determinacy as a way of
promoting goals of increased equity,
certainty, and accountability in the crim-
inal justice system.

In Indiana, as 'in other states that moved
towards determinacy in this era, the
context for reform was defined by a con-
fluence of public arousal over crime, dis-
satisfaction with rehabilitation and
indeterminate sentencing, and the avail-
ability of alternative, determinate models
of sentencing and corrections. Moreover,
during the period when the Indiana. legis-
lature was considering the new code, both
Maine and California enacted new deter-
minate sentencing systems, lending cre-
dence to the notion that determinate sen-
tencing was the wave of the future. These
various influences were revealed by James
Smith, an administrative aide to the
governor at the time of the reform, in an

v,
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interview published in the New York Times

on October 12, 1976.As Smith put it, "We
felt we strongly needed a new criminal
code, and philosophically we believed in
determinate sentencing. The parole system
as practiced now is a farce and just
doesn't work...The thrust that we used
(sic) was that (the determinate sentencing
legisliation) provided the prosecutors and
the judiciary with an up~to-date tool in
the administration of the criminal justice
system. We felt strongly that it would
help reduce crime,"

There was, of course, some opposition to
the new sentencing system. 1In addition to
some general opposition to the severity
and determinacy of the new system among
some criminal justice practiticners, there
was also a group of reformers that lobbied
in favor of a form of determinate senten-
cing with less severe sanctions, less
judicial discretion; and more possibili-
ties for nonincarcerative alternatives.
Two of the most active of these organiza-
tions were the American Friends Service

——-Cominittee (which took an advocacy position

regarding determinate sentencing as a
means of achieving equity) and an organi-
zation known as P-A-C-E (Public Action in
Correctional Effort). The pressure of
these groups in the debate over Indiana's
code is indicative of the nature of sen-

- tencing“debates in general during the mid-

seventies. Attention had not yet. focused
on the problem of prison overcrowding to
thg extent that it has in recent years
and, while digsatisfaction with indeter-
minate sentencing cut across the political
spectrum, the direction of determinate
sentencing movements was far from clear.
However, in Indiana, at least, determinate
or fixed sentencing became associated with
at least potentially severe sanctions,
while retaining a relatively large amount

»

of judicial, présecutorial, and correc-
tional discretion.

Public Law 148. Early in 1976, the Gen-
eral Assembly enacted Public Law 148,
which incorporated most of what the Crim-
inal haw Study Commission had proposed.
Originally, the code was scheduled to go
into effect in July of 1977, with the
interim period designated for additional
debate and fine-tuning of the provisions
in the code. The debate intensified in
the last few months before the code was
scheduled to go into effect, and the date
was postponed until October 1. According
to Clear, Hewitt, and Regoli (1978), "In
the final stages of legislative debate,
the penal code was severely criticized as
much too lenient.” As a result, several
amendments were introduced to increase the
presumptive sentences for most classes in
addition to making several other senten-
cing provisions more severe (Ku, 1980).

Opponents of the legislation were success- -

ful in keeping the presumptive term for
Class D felonies, which accecunt for about
one-half of all felony convictions, at two

" years, However, analysis of the effect

the new code would have had on a sample of
first offenders sentenced before the new
code went into effect (N=234), indicated
that, if the sample had been sentenced
after the last round of amendments, their

sentences would have been 50 percent more -

severe rather than 25 percent more 3severe
(Clear, Hewitt, and Regoli, 1978).

As mentioned earlier, Indiana's new penal
code established a sentencing schedule
with ten crime categories, five of which
applied to felonies. Most of the more
common offenses span a number of felony
classes, depending on the circumstances of
the crime-~e.g., whether a weapon was used
or injury was inflicted.

Under the schedule, judges retained a
great deal of discretion. As can be seen
from Table 6, there was a wide margin for
the lengthening of terms due to aggrava-
ting circumstances and a much more narrow
range for shortening terms as a result of
mitigating circumstances.

The code established a two-fold sentencing
process whereby a separate sentencing
hearing was to be held after the trial.

At this hearing, the prosecutor could
present evidence for aggravating or miti-
gating circumstances and make correspond-
ing recommendations regarding departures
from the relevant presumptive term (ICA,
sec. 35-4.1-4.3). The code provided lists
of appropriate aggravating and mitigating
circumstances but allowed prosecutors and
judges to consider other factors as well
(sec. 35-41-4~7). Examples of aggravating
factors included: 1) the offender had
recently violated conditions of parole or
probation; 2) the offender had a history
of criminal activity; 3) the victim was
aver 65 years of age or mentally or physi-
cally infirm; 4) a reduced or suspended

- sentence could depreciate the seriousness

of the crime. WMitigating factors might
include: 1) the circumstances of the crime
were unlikely to recur; 2) the offender
was strongly provoked; 3) grounds existed
to excuse or justify the crime; 4) the
offender was likely to respond positively
to probation or a short term imprisonment;
5) the offender had promised, or made
reatitution.

Although required to provide a written
justification for departures from the pre-
sumptive sentence, a judge was generally
free to impose whatever fixed term within
the possible ranges he or she felt was
warranted by the circumstances of the
offense. According to Ku (1980) “...vari-
ation from a base or presumed sentence
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Offense

Murder

Class A felony

o

Table 6

A\

Examples of Indiana's Sentencing Code

i.e.: Child molesting

Kidnapping

Major narcotics

Class B felony
i.e.: Rape

Robbery with

injury

-LLesser n&:cotics

Class C felony

i.e.: Armed robbery

- Forgery

Drug possession

Class D felony

i.e.: Simple burglary S

“Credit card
- deception

Class A misdemeanor

Class B misdemeahor

94 Indiana

Presumptive

sentence Aggravating
40 years .

(or death) +1-20 years
30 years +1-20 years
10 years ,+1=10 years
5 years ) iiiB years
2 years +2 years
0-1 §ears N/A

0~6 months N/A

Mitigating

" ~1=10 years

-1-10 years‘

=1-4 years

-143 yéars

-1-3 years

'N/A

N/A

JAN

s

length is largely in prosecutors and
judges' hands in Indiana, whereas such
‘variation is specified by the legislature
in California."

There were some restrictions on judges
relating to the use of. suspended sen-

" tences, probation, and certain multiple-
" charge cases. Sentences could not be

suspended if the offender had a prior
felony conviction, if the instant offense
involved the use of a deadly weapon or
resulted in serious bodily injury, if it
was committed against a child, or if the
conviction was for delivering narcotics
(ICA, sec., 35-50-22)., 1In addition, if a
defendant had previously been convicted of
two or more prior unrelated felonies, the
state could petition the court to £ind the
offender a habitual offender. In these
cases, judges were required to impose a
fixed term of 30 years to be served con-
secutively to the sentenced offense (ICA,
sec,, 35-50-2-8). In addition, if a
defendant committed an offense while on
pre-trial release, probation, or parole,
the code réquired that the sentences be
served consecutively (35-30-1-2).

While most of the sentencing provision of
the code would seem to encourage greater
severity, there are some provisions which
mitigated against this tendency. For one
thing, offenses which tere deésignated as
non-suspendable could be charged as
"attempts,” and therefore outside the
scope of the mandatory imprisonment provi-
sion (ICA, '35-41-5-1). In addition, a
person convicted of a Cizss D Felony could
be sentenced as if" for a misdemeanor

'(35-20~2=7). The code also stipulated

that within 180 days after the imposition
of a sentence, ‘the court could reduce the
sentence or suspend it provided that it
was not a mandatory term.

Clearly, these prcvisions must be seen not
only as a means of providing offenders
with the possibility of more lenient
treatment, but also as a way of providing
prosecutors with more bargaining ‘leverage
and judges with more flexibility and dis-

cretion (Ku, 1980; and Clear, Hewitt, and
Regoli, 1978). S

Similarly, several of the new provisions
relating to corrections policies in insti-
tutions had the dual function of affording

« inmates some opportunities for more

lenient treatment while simultaneously
giving corrections officials more flexi-
bility in the areas of inmate discipline
and bedspace. @

While Indiana's determinate sentencing
gystem is different than those in Califor-
nia and Maine in that it retains a limited
form of parole, parole in Indiana gener-
ally can no longer be used as a discipli-
nary tool within the prisons. 1Its main
use is restricted to parole supervision
for the remainder of an offender's term
after he or she has served the fixed sen-
tence less reductions for good time. Con-
sequently, good time (or credit time as it
is called in Indiana) has assumed moze
importance. Under the code, inmates are
placed in three classes for purposes of
receiving credit times Class 1--50
percent reduction or one on one; Class
II--33 percent sentence reduction or one
on two; and Class III--no credit time.

All incarcerated inmates are initially
Class I. Reassignments to Class II or III
occur because of violations of ptison
rules or regulations. Since credit no
longer vests, an inmate can be deprived of
any part, or all, of credit time earned if
he or she has violated the prison

rules.50
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In addition to tle increased importance of
good-time provisions, the Department of
Corrections has also acquired the author-
ity to designate security levels, with
minimum security designations not neces-
sarily involving a penal facility (ICA,
35-4, 1-5-3 and 4). A€ with the good-time
provisions, this authority not only pro-
vided inmates the possibility of less
severe conditions, but also gave correc-
tions officials more flexibility in the
areas of discipline and Qanagement.

h
¢

)
Finally, if a parolee is ‘revoked, he or
she is imprisoned for the remainder of the
original sentence, less any good time
earned after revocation. For these cases,
however, the parole board functions as it
would under an indeterminate system. For
other parolees the law requires that they
be discharged, if they have not been
revoked after a year.

Additional changes. In the time since

the code was enacted, the legislature has
refrained from making any major additional
changes in the code. 1In 1979, it added a
few due process guarantees to the
good-time provisions (ICA, 35-50-6.4, 1982
Supplement). In 1980, it changed the
habitual offender statute so that if ten
or more years had elapsed between the date
when the defendant was last discharged
from probation, imprisonment, or parole

and the date of the current offense; up to

25 years could be subtracted from the 30
year fixed term (ICA, 35-50-2-8, 1982
Supplement). In these cases, aggravating
and mitigating circumstances could be used
to determine the actual amount to be
deducted. ¥inally, in 1982, the legisla-
ture changed the sentencing provisions for
Class D felonies so that a person could
not be sentenced as a misdemeanant if he
or she had a prior unrelated felony which
was sentenced as a misdemeanor and which
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was committed less than three years before

the present offense.

Assessing the impact

Despite the controversy which has consis-

tently surrounded the Indiana code since
its adoption in 1977, there has been sur-

prisingly little research done on the
effect of the code. Researchers have
instead focused on other states with
determinate sentencing or on the effect of
specific types of changes such as manda-
tory minimum gun laws. Inh any case, given
the paucity of available research, it is
difficult to assess the effect of the
Indiana code.

There has not been a shortage of reac-

tions, opinions, and predictions regarding
the new ccde, however. Since its passage,
the Indiana code has meant many things to

‘many people. While supporters are gener-

ally agreed that the code is a more modern
and efficient means of combatting crime--a
view reinforced by the fact that the code
does in fact rationalize crimimal law in
the state--their views on the more speci-
fic issue of the impact of the code on
sentencing have been somewhat contradic- -
tory. As Clear, Hewitt, and Regoli put it
shortly after the code was implemented:
"In the eves of one interest group or
another, the new Indiana Penal Code is
variously éxpected to increase prison
populations, make penalties more appro-
pria/éjfo the offense, equalize penalties,
reduce /arbitrativeness, increase public
protection, increase system efficiency,
reduce harshness, and reduce leniency."

Critics of the code, on the other hand,
have been more consistent in their
appraisal. While often coming from
different perspectives, these critics have
generally been united in their emphasis on
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the substantial amount of discretion
engendered by the new system as well as
the severity of the sentencing provision.
In the period immediately following pass-
age of the new code, the variety of
options available for sentencing as well
as the wide ranges of sentence lengths led
many insiders and observers to refer to
the new code as a prosecutor's law. For
similar reasons, an organization opposed
to the code characterized the new sentenc-
ing structure as indeterminate flat-time
sentencing. As Clear, Hewitt, and Regoli
(1978) put it: R
0
The new Indiana Penal code provides
such wide discretion, coupled with
untenably heavy penalties, that a
most likely result will be the
reaction and solidification of a
formal system of decisions and rules
that barely conceals a low-visibil-
ity, busy, and pragmatic system of
informal decisions regulating the
actual sentences, largely in the
control of prosecutors, judges, and
correction officials.

Some critics went so far as to suggest
that the new code produced little in the
way of substantive.change, . Por - cxample;
zZalman (1979) -argued that "The Indiana
legislature...seems to have-found the
greater wisdom in appearing to create
change while actually doing little or none
at all."™ similarly, Clear, Hewitt, and
Regoli suggested that as a result of the
informal system of decision making engen-
dered by the code, "The new sentencing
scheme may come to bear a strange resem-
blance to what reformers hoped tc eclimi-
nate." '

Of coursy, as these authors also sug-
gested, there was little initial consensus

among these reformers as to what should be
eliminated, except perhaps parole and
crime, itself, Nonetheless, there is some
truth in the argument advanced by the
critics--namely, to say that Indiana
adopted determinate sentencing is mislead-
ing insofar as the new system contains
substantial room for discretionary deci-~
sionmaking by judges, corrections offi-
cials, and particularly, prosecutors. 1In
fact, in light of the wide ranges for
aggravating and mitigating circumstances
as well as the variety of mandatory and
nonmandatory options available to prose-
cutors and judges, the sentencing struc-
ture can be characterized as determinate
only after the point of sentencing. 1In
this respect, despite the form of presump-
tive sentencing, Indiana's code is
actually more akin to Maine's code than to
the more clearly presumptive system in
California. However, in contrast to
Maine, Indiana's system is substantially
less determinate than Maine's in the area
of good-time policies.

As several critics have pointed out, the
new code was simultaneously an effort by
the legislature and other persons involved
to effect substantive change and to "get
tough" on crime or at least, create that
impression. ~AsS Clear, Hewitt, and'Regoli
said: the new code "...is at once an
attempt at criminal justice and an effort
at public relations." These authors con-
cluded that the legislature achieved
neither of the goals. 1In other words, the
label of determinate sentencing seems to
have been used in Indiana to solidify and
legitimize a reform effort which was
largely motivated by the desire to get
tough on crime and to project the corres-
ponding political image. From this per-
spective, there was nothing disturbing
about providing prosecutors or other
criminal justice personnel with a substan-

¥
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tially greater amount of discretion than
envisioned by the likes of Fogel or Von
Hirsch. The goals of greater equity,
certainty, and visibility were subsumed
under this perspective, and as a result,
were greatly compromised. Moreover, in
Indiana, just deserts had quite simply
become associated with the possibility of
giving certain (violent and repeat)
offenders very severe sentences.

The upshot has been the creation of what
has been called a hybrid approach to sen-
tencing (Lagoy, Hussey, and Kramer, 1978).
The label of determinate sentencing
actually encompasses several philosophical
orientations towards sentencing, with an
emphasis on incapacitation of statutorily
defined serious offenders. Indiana's
hybrid system is reflected in its limited
use of parole, and particularly in its
traditional use of parole with those
offenders whose paroles have been
revoked--that is, the same type of serious
(repeat) offender with which the indeter-
minate system of parole is alleged to have
failed. However, this admixture of sen-
tencing orientations is perhaps best seen
by the curious manner in which the code
treats offenders who are deemed in need of
rehabilitation, Specifically, the code
treats the need for rehabilitative treat—
ment as if it were an aggravating circum=~
stance: Judges may increase but not
decrease a sentence if it is determined
that rehabilitative treatment can "best be
provided by his commitment to a penal fac~
ility" (35-8-9-7 (c) (3).

Clearly, then; the new Indiana code has
engendered a hybrid system which is char-
acterized by a substantial amount of
informal discretionary decision making.
However, one need not conclude from this
that the new system is essentially the
same as the old one. For one thing, it
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must be kept in mind that discretion does
not exist in a vacuum, but is exercised in
the process of choosing among concrete
alternatives. Consequently, the potential
geverity of the sentencing structure can
have a very substantial impact on senten-

- cilng patterns. Moreover, as Orland (1979)

saild with respect to prison staffs and
corrections officials, the abandonment of
indeterminacy "can lead to the ascend-
ency...of custodial and punitive perspec-
tives."

There is some evidence that in the first
year or so of the code's existence, there
was little change in the state's senten-
cing patterns. In an analysis of the
first 705 offenders sentenced under the
new code, Ku (1980) found that the minimum
projected time served for these cases in
comparison with pre-code cases was shorter
for robbery, longer for burglary, and
about the same overall.. In addition, Ku
found no notable increase in the number of
admissions to prison during the initial
eight-month period after the code went
into effect.

Howevér, Ku's findings'may present a
picture of continuity and relative len-
iency which ‘was shortlived and perhaps

- @aven hon-existent. As Ku admits, his

analysis is based on the "best case" for
determinate sentencing. For one thing,
his projections assumed the most liberal
good-time reductions possible. 1In addi-
tion, his sample may not have ircluded
those cases involving the more “severe
sanctions of the new code because those
defendants were more likely to have exer-
cised their right to a trial. Finally, it
is likely that the cases in Ku's sample
were processed during a period when prac-
titioners were adjusting to the code. For
example, prosecutors and defense lawyerse
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were probably still in the process of
developing negotiating strategies.

In any event, the rate of admissions, as
well as the numbaer of inmates in state
prisons began to move rapidly upwards
after implementation of the 1977 law. 1In
1979, the rate of prisoners per 100,000
civilian population jumped from 82 to 105
(Sourcebook of Criminal Justice Statis-
tics, 1981). 1In 1981 alone, the prison
population grew by 20.5 percent, going
from 6,683 inmates to 8,054 (Gardner
1982). While it is difficult to trace all
of this increase to the new code--partic-
ularly in light of nationwide trends of
this kind, by 1981 several state correc-
tions officials were publicly attributing
overcrowding and the attendant danger of
prison unrest to the new code., As
Robinson noted in a newspaper article
written for the Chicago Sun Times in the
summer of 1981:

Many experts believe the chief cause
of crowding is the state's three-
vear-old reformed criminal code,
which mandates specific prison terms
for many crimes and allows judges
little flexibility to grant alterna-

tive punishment. Thus, prisons are
receiving more young people facing
long jail terms with little hepe for
early release--people Midkiff (a
former corrections ombudsman) calls
the new lifers.

Again, it must be pointed out that there
are ways fo¥ prosecutors and judges to
avoid many of the mandatory provisions and
the extended terms, if they so choose.
Clearly, however, at least some prosecu-
tors and judges do not view these provi-
sions as the "untenably heavy penalties"
which Clear, Hewitt, and Regoli described
them as, and are in fact enforcing them.
Moreover, it appears quite possible that
this situation can result in a significant
amount of sentencing disparity.

In recent years, the Indiana legislature
has refrained from any major revisions of
the code. Several programs relating to
non-incarcerative alternatives for non-
violent offenders were discussed in 1981,°
but were not acted upon. In the meantime,
prison officials continue to worry about
prison conditions and the lack of money
and programg. to ameliorate them.
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The context of reform

At a time when much of the rest of the
nation is preoccupied with determinate
sentencing or with sentencing guidelines
which are based on judicial patterns, Iowa
has turned itg attention to the possibil-
ity of incorporating risk assessment into
its sentencing decisions. Currently,
legislation which would gradually phase
risk assessment into sentencing decisions
is being seriously considered in the 1983
legislative session. The proposal, called
the "Classified Sentencing System," passed
the Iowa House in 1982 by a large margin,
but died in the Senate when time ran out
at the end of the legislative session.
Under the system, a Habitual Offender
Classification based on both prior record
and a statistically-based assessment of
risk would be established as part of a
sentencing scheme which attempts to dis-
tinguish between habitual, potentiszlly
violent offenders, and those offenders who
are less serious. In addition, sentencing
guidelines different.from those originally

.developed by the Albany group (Kress,

1980) were tested in Polk County in 1981.
These guidelines are unique in that they
combined measures of general risk and vio-
lent risk with the more conventional fac-
tors of offense severity and prior record.
A similar set of guidelines has been
employed by the Iowa Board of Parole since
March of 1981. Subsequent to the Board's
decision to use the guidelines, the legis-
lature passed H.B. 849, requiring the
Board to develop and use ",.. criteria
which statistically have been shown to be
good predictors of risk to society of
release on parole" (Fischer, 1982b).

Much of the recent interest in Iowa in
risk assessment appears to be a reaction

Praeadine naoa hiank

to a rather sharp increase in the state's
prison population. In particular, between
1979 and 1980, the number of inmates in-
creaged by 18 percent, from 2,099 at the
end of 1978, to 2,479 at the end of 1980
(Fischer, 1981). In the meantime, the

" $tatistical Analysis Center of the Office

for Planning and Programming completed the
development of its Offender Risk Assess-
ment Scoring System. According to Darryl
Fischer, who directed the project, this
system "could significantly increase the
efficiency with which decision-makers make
judgments of risk" in Iowa (Fischer,
1980a). 1In fact, "[at] the extreme, SAC
(the Statistical Analysis Center) has
taken the position that, with effective
risk assessment providing input to sen-
tencing and parole decision, it is poss-
ible to reduce commitments to adult
correctional institutions and to reduce
the average length of prison terms,
...while at the same time reducing
recidivism rates and better protecting the
general public." Naturally, in an era of
renewed pulkilic concern over crime, prison
overcrowding, and general fiscal crisis,
expert claims gsuch as these will receive a
considerable amount of attention.

Due largely to the arguments of SAC that
the increase in prison population was pri-
marily the result of a reduced rate of

- parole and that the use of risk assessment

in parole release decisions could increase
the number of paroles while simultaneously
increasing public protection, the legisla-
ture put a cap of 2,650 on the institu-
tional populations (Fischer, 1982a).

To put the Iowa risk assessment system in
perspective, we turn now to a review of
sentencing under Iowa's criminal code.
Iowa's criminal code. The current code
of Iowa was enacted by the legislature in.
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1976 and became effective January 1, 1978
(Iowa Code Annotated, 1978). Under the
code, there are four classes of felonies
(A,B,C, and D) and three classes of mig-
demeanors (aggravated, serious, or sim-
ple). For Classes B, C, and D, the code
established a'schedule of indeterminate
sentences. Persons convicted of a Class B
offense (including 2nd degree murder, 2nd
degree sexual abuse, 2nd degree kidnap-
ping, 1st degree robbery, and 1lst degree
burglary) are subject to a sentence of not
more than twenty-five years. Class C
offenders may receive a sentence of up to
ten years. Examples of offenses in this
class are 1lst degree theft (over $5000),
attempted murder, 3rd degree sexual abuse,
2nd degree robbery, and 2nd degree bur-
glary. For persons convicted of Class D
offenses (e.g., 2nd degree theft, lascivi-
ous acts with a child, and extortion), the
maximum sentence is five years imprison-
ment. By contrast, the Class A offenses
(1st degree murder, lst degree sexual
abuse, lst degree kidnapping, and 1st
degree arson) have a determinate penalty
of life imprisonment. versons convicted
of these offenses are not eligible for
parole unless the sentence is commuted b
the governor, .

The legislature also created séveral man-
datory minimum sentencing provisions when
it enacted the new code. Under the code,
there is a mandatory minimum sentence of
five years for anyone convicted of using a
firearm while committing a forcible felony
(ICA, 1978, par. 902.7). A forcible fel-
ony includes any felonious assault, mur-
der, sexual abuse, robbery, arson in the
first degree, or burglary in the first
degree (ICA, 1978, par. 907.3). For
habitual offenders, defined as anyone con-
victed of a Class C or D felony who has
twice before been convicted of a felony,
there is a mandatory minimum sentence of

102 Iowa

three years (ICA, 1978, par. 902.8). The
code also stipulates that an offender who
has a prior conviction for a forcible
felony must serve half of the maximum for
the instant felony conviction before being
eligible for parole. Similarly, defen-
dants convicted of delivery of controlled
substances (other than marijuana) must
serve a minimum of one third of the appli-
cable maximum before being eligible for
parole,

In addition to these mandatory minimum
provisions, the code also prohibits pro-
bation (regardless of whether it results
from a deferred judgment, a deferred sen-
tence, or a suspended sentence) for anyone
convicted of a forcible felony or of pog-
session with intent to deliver a con-
trolled substance (ICA, 1978, par.

907.3).

Finally, the code includes a provision for
split sentences. Under this provision,
judges may sentence offenders to a period
of shock probation whereby an offender
recelves a short term of incarceration to
be followed by a period of probation (ICA,

N 1978' paru 907. 3) .

Impact of new provisions

Unfortunately, there has been little anal-
ysis of the impact of the new code and the
mandatory minimum provisions on sentencing
practices. The information which is
available suggests that the effect of the
mandatory sentencing provisions has been
marginal. As mentioned previously, there
was an 18-percent increase in Iowa's pri-
son population during 1979-86. Since the
new code went into effect on January 1,
1978, it would appear at first glance that
the increase was attributable to the stif-
fer penalties continued in the new code.
However, the state's Statistical Analysis

Center has estimated that 79 percent of
the 18-percent increase was due to a re-
duced rate of parole release and not to
increased commitments, (Fischer, 1982a),
Furthermore, Fischer estimates that, while
10 percent of Iowa's inmates are serving
mandatory minimum sentences, the overall
effect of these sentences on the prison
population is 5 percent or less. Fischer
gives two reasons for this situation,48
First of all, it appears that prosecutors
and judges have often chosen not to invoke
the new mandatory minimums. Secondly, the
new provisions do not contain prohibitions
on the earning of good time, which in Iowa
may be earned at the rate of one day for
each day served. Consequently, the actual
amount of time served for a mandatory min-
imum term may be considerably less than
the sentence provided in the statute.
Fischer notes, however, that the allowance
of good time for offenders serving manda-
tory minimum sentences has drawn consider~
able criticism recently and may be changed
by the legislature.

Risk assessment in Iowa

Since 1974, Iowa has had an integrated
statewide data collection system. On the
basis of this system, Darryl Fischer and
his associates at the Statistical Analysis
Center have developed the Offender Risk
Assessment Scoring System mentioned ear-
lier. The system was constructed on the
basis of information relating to numerous
characteristics of 6,337 adult probation-
ers and parolees released from supervision
during the three year period of 1974 to
1976. An additional data set consisting
of 9,387 probationers and parolees re-
leased from supervision between 1977 and
1979 was used to validate the risk assess-
ment system. ‘

The Iowa risk assessment system defines
recidivism as any new arrest within a spe-
cified period. While Fischer developed
the system using several time based fre-
quencies for new criminal charges, it
appears that his scoring system was pri-
marily based on frequencies of new arrests
within an 18-month period following place-
ment on probation or release on parole
(Fischer, 1980a; 1980b; Fischer, 1980c).
These frequencies were then weighted by
the offense severity of new charges. The
weighted frequencies were analyzed using a
variety of offender characteristics in
order to determine the statistical/actu~
arial probabilities of recidivism among
certain types of offenders. These "con-
figurations" were.used to develop two
scales of risk: one for general risk and
one for violent risk. The first scale has
eight levels of risk, ranging from "Super
Recidivist™ to "Very Low Risk," while the
second scale has nine levels ranging from
"Super Recidivist™ to "Nil Risk"™ (Fischer,
1980a). As can be seen from the "model
guidelines®™ in Tables 7 and 8, the entire
general risk scale and the upper levels of
the violent risk scale were incorporated
into the sentencing guidelines that were
tested in Polk County, as well as the
parole guidelines currently being tested.
(Note that in Table 7 "shock" refers to
shock probation and "RC" refers to resi-
dential corrections programs.) .

Using "configural analysis," Fischer con-
cluded that high-risk offenders tend to be
young with prior adult and juvenile
records. The intensity of the prior
record-~that is, its concentration in a
relatively short period of time-~-was shown
to be more predictive of recidiv%sm than
the .absolute length of prior records.
Also, among all variables employed, age at
first arrest was the best predictor of
recidivism (Fischer, 1980b). The younger
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General risk rating/
prior felony record

High-medium risk
Two+ prior prison terms
One prior prison term
No prior prison term
No prior felony conv.
Low-medium risk
Two+ prior prison terms
One prior prison term
No prior prison term
No prior felony conv.
Low risk
Two+ prior prison terms
One prior prison term
No prior prison term
No prior felony conv.
Very-low risk
Two+ prier prison terms
One prior prison term
No prior prison term
No prior felony conv.

Class A

felony

Prison
Prison
Prison
Prison

Prison
Prison
Prison
Prison

Prison
Prison
Prison

Prison

Prison
Prison
Prison
Prison

TABLE 7

State of Iowa
Prescriptive Sentencing Guidelines
Felony and Aggravated Misdemeanor Convictions
Based on Offense Severity, Prior Felony Record, and General/violence Risk Assessment

»

Offense severity

Class C Class D Aggrav. misdemeanor
. Not Not Not

Class B Against against Against against Against against

felony persons persons persons persons persons persons
Prison Prison Prison Prison R.C. Prison Max. prob.
Prison Prison R.C. Prison Max. prob. R.C. Med. prob.
Prison Shock+R.C. Max. prob. Shock or R.C. Med. prob. Max. prob. Min. prob.
Prison Shock or R.C. Med. prob. Max. prob. Med. prob. Med. prob. Min. prob.
Prison Prison R.C+ Prison Max. prob. R.C. Med. prob.
Prison Prison Max. prok. R.C. Med. prob. Max. prob., Min. prob.
Shock+R.C. Shock or R.C. Med. prob. Max. prob. Min. prob. Med. prob. Min. prob.
Shock or R.C. Max. prob. Min. prob. Med. prob. Paper prob. Min. prob. Paper prob.
Prison Prison Max. prob. R.C. Med. prob. Max. prob. Min. prob.
Prison R.C. Med. prob. Max. prob. Min. prob. Med. prob. Min. prob.
Shock or R.C. Max. prob. Min. prob. Min. prob. Paper prob. Min. prob. Paper prob.
Max. prob. Med. prob. Min. prob. Min. prob. Paper prob. Min. prob. Paper prob.
Prison R.C. Med. prob. Max. prob. Min. prob. Med. prob. Min. prob.
R.C. Mak. prob. Min. prob. Med. prob. Min. prob. Min. prob. Paper prob.
Max. prob. Med. prob. Min. prob. Min. prob. Paper prob. Min. prob. Pape{qbrob
Mednhprob. Min. prob. Paper prob. Min. prob. Paper prob. Paper prob. Paper prob.
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TABLE 7

‘State of Iowa
Prescriptive Sentencing Guidelines
Felony and Aggravated Misdemeanor Convictions
ased on Offense Severity, Prior Felony Record, and General/vViolence Risk Assessment

‘ (continued)
o Offense severity

'y ‘ / ) . :
“ Class C Class D Aggrav. Misdemeanor ;
" : , Not Not Not i
General risk rating/ Class A Class B Against against Against against Against against :
prior felony record felony felony persons persons psrsons persons persons persons ;
Super recidiVist Prison Prison Prison Prison Prison Prisen Prison Prison k
Ultra-high risk Ea Z
Violence risk i
Super recidivist Prison Prigpn, Prison NoA. Prison N.A. Prison N.A. f
Ultra-high risk Prison Prison Prison Prison Prison Prison Prison Prison 9
Very-high risk ko i
Prior prison term °  N.A. N.A. N.A. pridon N.A. Prison N.A. Prison f
No prior prison term W.A. N.A. N.A. Prison N.A. Prison N.A. Shock+R.C. ;
High risk , ‘ §
Prior prison term . N.A. N.A. N.A. Prison N.A. Prison N.A. Prison k
No prior prison term N.A. N.A. N.A. Prison N.A. Shock+R.C. N.A. Shock or R.C. §
No prior felony conv. N.A. N.A. N.A. Shock+R.C. N.A. Shock or R.C. W.A. Max. prob. §
Very-high risk _ . f

Two+ prior prison terms Prison Prison Prison Prison:. Prison Prison Prison Prison {

One prior prison term Prison Prison Prison Prison Prison Prison Prison R.C. \

No prior prison term . Prison Prison Prison Shock+R.C. Prison Shock or R.C. Shock+R.C. Max. prob.
No prior felony conv. Prison Prison Prison Shock or R.C. Shock+R.C. Max. prob. Shock or R.C. Max. prob.

High risk ‘ - ;
Two+ prior prison terms Prison Prison Prison Prison Prison Prison Prison R.C. '
One prior prison term Prison Prison Prison Prison = Prison R.C. Prison Max. prob. t
No prior prison term Prison ° Prison Prison Shock or R.C. Shock+R.C, Max. prob. Shock or R.C. Med. prob; %
No prior felony conv. Prison Prison Shock+R.C. Max. prob. Shock or R.C. Med. prob. i

<P

Max. proh. Med. prob,

i
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TABLE 8 ’ ' !

A
e

State of Iowa i
Prescriptive Parole Guidelines ! f
Expected Months to be Served Prior to Parole 4
Based on Offense Severity, Prior Felony Record, and General/Violence Risk Assessment f
(continued)

Offense severity

Class C ) * Class D Aggrav. Misdemeanor I
f - Not Not . Not .
General risk rating/ Class B Against against Against -+against Against against i
prior felony record felony persons persons persons persons persons persons B!
Super recidivist i
‘ )
violence risk g
Super recidivist ‘ . |
Two+ prior prison terms : 82-86 58-62 —— 38-41 ——— 20-22 ———— g
One prior piison term 78-82 55=59 — 36-39 —— 19-21 ——— /. o
- No prior prisomn term 74-78 52-56 ——— 34-37 —— 18-20 ———— i
No prior felony conv. 70-74 49-53 - 32-35 & — : 17-19 ———— i
Ultra-high risk E
Two+ prior prison terms 70-74 49~53 41-44 34-36 - 31~-33 18-20 ©17-18 !
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the individual at first arrest, the
greater the likelihood of recidivism. 1In
general, the analysis supports the burn
out hypothesis, the essence of which is
that, as offenders mature, they are less
likely to commit crimes,

According to Fischer, "Except for non-
violent first offenders (no prior arrest)
and 25- to 40-year-old offenders with long
prison records, there was virtually no
correlation whatsoever between the risk of
recidivism and the probability of impri-
sonment. (Fischer, 1980b). To document
this point, Fischer developed profiles of
offender ‘characteristics and their associ-
ation with recidivism. As can be seen in
the following list (Fischer 1980b), these
configurations were then compared with the
state's imprisonment rates for each

group:

1) 18- to l9-~year-old property
offenders with pricr arrests.
(High risk and low rate of
imprisonment.)

2) 20~ to 29-year-old property
offenders with long arrest re-~
cords, but no prior imprisonment.
(High risk and medium rate of
imprisonment.)

3) vViolent and drug offenders over
age 20 with no prior imprison-
ment. (Low to medium risk and
higher rate of imprisonment.)

4) 18- to 20-year-old violent
offenders with no prior arrest,
(Low to medium risk and higher
rate of imprisonment.)

5) Offenders over age 20 with one
prior prison term. (Low to

medium risk and higher raﬁe of
imprisonment.)

6) Offenders over age 30 with two or
three prior prison terms.
(Generally medium risk and high
rate of imprisonment.)

In effect, Pischer suggested that senten-
cing practices in Iowa are usually in an
inverse relationship to risk. Generally,
the violent offenders and the ex-cons are
the ones imprisoned at the highest rates.
However, according to Fischer, it is this
group which is least prone to recidivism.
This inverse relationship is a result of
the failure of judges to consider the
burn-out effect or the increased danger
posed by young offenders with prior adult,
and particulary, juvenile records.

Based on these conclusions (and the value
of incapacitation that is linked to risk
assessment), Fischer has made several
recommendations for reform. First of all,
he proposes that equal weight in criminal
justice decision-making be given to both
juvenile and adult records for offenders
under age 30, and that more weight be
given to recent criminal justice system
involvement for those 30 and over.
Second, he urges that mandatory prison
gentences be repealed since they often
apply to offenders at the lower risk
levels. Third, Fischer suggests a year or
two of incapacitation for high-rigsk 18- or
19-year-olds, preferably in residential
centers. Finally, in addition to the
aforementioned sentencing and parole
guidelines, Fischer urges the adoption of
an inmate classification system which
incorporates a risk assessment dimension
(Fischer, 1981 and Fischer, 1982a).

The guidelihes (and particularly the sen-
tencing guidelines) are the centerplece of
Iowa 109
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Fischer's proposed changes. Rather than
effecting a reversal of sentencing and
parole practices to bring them in line
with risk assessment, the guidelines are
intended to suppleiment traditional deci-
sion-making practices. 1In a word, they
are offered as a practical and moderate
way to structure discretion in a manner
which considers risk. As Fischer comments
with respect to the sentencing guidelines:

Actually, the model sentencing guide-
lines maintain much of the thrust of
past policies, yet adjust them to be
more consistent with public protec-
tion and cost effectiveness. Al-
though fewer violent and so-called
habitual offenders would be impri-~
soned under the model system, they
would still be locked-up more fre-
quently than other offenders
(Fischer, 1980c).

Moreover, Fischer claims that the guide-
lines would result in a "24-percent safer
sentencing system and 25-percent fewer
prison commitments.”™ (Fischer, 1980c).

As the Iowa risk assessment system has
moved from the status of basic research to
the political arena, several obstacles to
its implementation have appeared. F¥or one
thing, the narrow focus on an incapacita-
tive theory of punishment which is implied
by risk assessment is at odds with the-
multifaceted approach which most practi-
tioners bring to the decision-making pro-
cess. In particular, sentencing and
parole decisions are often informed by
just desert criteria (e.g., severity of
offense) which do not correlate that
strongly with risk. Some practioners are
troubled by the definition of recidivism
as a new arrest rather than a new convic-
tion. Other practitioners have found that
coding procedures make the system cumber-
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some and that some of the factors included
in risk classification (e.g., marital
status and skill level) are irrelevant.

Fischer and his associates are now in the
prqgéss of modifying the risk assessment
system in order to meet these and other
objections. For example, in an effort to
make the proposed Classified Sentencing
System more acceptable to legislators and
criminal justice practitioners, SAC is
moving away from non-violent general risk
factors and is emphasizing instead the
development of more sensitive measures of
violent risk factors which are associated

‘'with desert criteria such as habitual

criminality. Fischer has tentatively
estimated that these changes will trans-
late into a 15-percent reduction in the
incarceration rate rather than the 25-
percent reduction envisioned under the
original system.

Unfortunately, analysis of the risk
agsessment sentencing guidelines experi-
ment in Polk County had not yet been com-

-pleted. However, initial analysis of the

effect of the parole guidelines suggests
that Fischer's claims for the system may
be too optimistic. 1In fact, as of June of
1982, SAC concluded that "the effect of
the parole guidelines system developed by!
the Statistical Analysis Center has been X\
te reduce paroles, rather than increase
them as originally intendad" (Fischer,
1982). Apparently, the unintended conse-
quence was the result of "the Parole
Board's willingness to follow recommenda-
tions when release is not recommended for
high-risk candidates, but not follow them
when release is recommended for low-risk
inmates.” As a result of the problems
encountered in the first year of the
parole ‘guidelines system, SAC is currently
in the process of revamping the guide-
lines, so that the various factors in them
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(e.g., prior record, offense severity, and
current and prior violations of probation
and parole) will more accurately reflect
the needs and practices of the RBoard,

Finally, following the advice of Peter
Hoffman, Research Director for the U.S.
Parole Commission, SAC is presently en-
gaged in an additional validation of the
risk assessment system. The validation
sample includes 1,000 ex-prisoners who
will be tracked for a two~year period. 1In
a departure from previous research (and on
the advice of Hoffman and others), atten-
tion will be focused on new convictions
rather than arrests. In addition, efforts
will be made to reduce the complexity of
the system, eliminate factors of question-
able reliability (e.g., marital status and
8kill level), and finally "make the system
more logical and equitable in order to
avoid possible lawsuits™ (Fischer, 1982).

Problems with risk assessment in Iowa.

While it is difficult to dispute Fischer's
claim that his risk assessment system has
more predictive efficiency than any other
risk assessment system developed so far,
there are several problems associated with
both the research supporting the system
and the policy proposals made on the basis
of this system.

The effect of Fischer's configural analy-
sis is to construct modal scenarios for
recidivism which associate specific offen-
der characteristics with actuarial prob-
abilities of rearrest. The advantage of
this approach is that it is not dependant
on samples of cases or on the partial «
explanations of probabilistic relation-
ships between variables which characterize
correlation and regression techniques. On
the other hand, the method is not geared
toward explanation of variance within a
distribution of values, but rather, it

attempts to derive the probability of an
event (i.e., recidivism) through the
association of this event with other dis-
crete events (i.e., offender characteris-
tics)., As a result, there are no controls
in a statistical sense. Thus, one must be
careful not to confuse the configurations
of offender characteristics and risk of
recidivism with causal inferences regard-
ing the relationship between these charac-
teristics and recidivism.

The lack of statistical controls does not
mean that Fischer's system is not valid:
from an actuarial point of view or that it
does not have a high measure of predictive
efficiency. However, the system does not
allow us to say with confidence that a
particular factor shown to be associated
with recidivism is not a reflection of
other factors, or of the interactive
effects of such facters. This is a very
serious problem, particularly when the
risk assessment system derived from this
configural analysis is introduced as a
policy tool into sentencing decisions. It
is also a serious weakness from an empir-
ical point of view. For instance, in
using configural analysis to answer the
question of whether sentencing disparities
exist, Fischer and his associates cor-
rected actual sentences by weighting them
in accordance with offender prior record
characterigtics and then examined the
variation of these corrected sentences by
jurisdiction (Statistical Analysis Center,
1980). In addition to being based on an
extremely narrow definition of disparity,
this approach does not enable the analyst
to explain variation systematically, an
essential requirement for research on
gentencing disparities.49
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The general methodological problems dis-
cusséd above are compounded by the reli-
ance on recidivism as the outcome,
particularly when recidivism is defined
simply as rearregt. For one thing,
recidivism as an accurate measure is
notoriously problematic. Unless we can
account for the variation among unreported
and unarrested offenders, recidivism as a
general measure may be biased against some
groups. For instance, it may be that
older offenders are simply better at not
getting caught than younger offenders. As
this last point suggests, the reliance on
recidivism may mean that Fischer's find~-
ings with respect to age are confounded.
Young offenders are always arrested more
than those without criminal records.
Without statistical controls, the reliance
on recidivism defined as rearrest begs the
question of the relationship between age
and risk to the community.

Fischer defended his use of recidivism in
the follow manner:

'judgements' as to what constituted
success, failure, guilt, etc., were
of little or no concern to the '

“# regearchers. Rather, the concern was
with the identification of groups of
offenders showing either atypically
high or atypically low rates of
unfavorable outcome of reinvolvement
with the criminal justice system
{(Fischer, 1980a). T

In addition, Fischer responded to method-
ological criticism by claiming that the
risk assessment system is predictive of
outcomes other than rearrest (e.g., new
convictions or revocations). However,
regardless of the validity or reliability
of the measure from a methodological point
of view, the reliance on recidivism de-
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fined in terms of rearrest raises some
more serious normative questions.

To increase the predictive efficiency of
the system by using data on rearrest is
one thing, but to have the quest for pre-
dictive efficiency dictate sentencing
policy considerations is quite a different
matter, indeed. Even if one adopts a
purely incapacitative view of sentencing,
it must be asked whether we are concerned
with protecting the community from alleged
criminals or from criminals who have been
legally convicted. 1In other words, by
incorporating recidivism, defined as
rearrest, into sentencing decisions, a
system may be created which is fair in a
very crude way to those offenders who had
committed crimes without being arrested or
convicted, but unfair to those who had not
done so. To put the matter bluntly, there
is a statistical presumption of guilt (at

least in the aggregate) at the heart of

the system. :

This is not to say that Iowa's guidelines
are written so as to circumvent the legal
process, or to be inhumane. On the con-
trary, risk assessment is a concomitant of
most, if not all, sentencing decisions.
Moreover, if Fischer's gystem was adopted,
it would have many humane consequences
(e.g., the increased use of residential
treatment centers for serious offenders
and the alleviation of prison overcrowd-
ing). Nonetheless, the issue is of grave
importance. The concern with crime pre-
vention must not take place without con-
sideration of legally and constitutionally
established processes, rights, and princi-
ples. Hopefully, recent efforts to move
away from recidivism defined as rearrest
to an emphasis on convictions (Fischer,
1982) will obviate some of the problems
discussed here.
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Finally, it must be pointed out that the
use of systematic risk assessment in sen-
tencing may have unintended corisequences
which result in an alteration of the rela-
tionship between risk and offender charac-
teristics. 1In other words, the system
itself may end up being a factor influ-
encing patterns of risk. Such interactive
effects combined with the methodological
problems already discussed and with
larger, less predictable soclial forces
which will undoubtedly have some effect on
the criminal justice system may mean that

Fischer's projections regarding reductions
in crime rates and prison population will
be invalidated in practice. In any event,
it is probable that the risk assessment
system will require periodic and possible
costly validation efforts and revisions.

The purpose of this section has not been
to dismiss unequivocally Iowa's risk
asgessment system, but rather to give
reasons for caution. There are no pan-
aceas for criminal justice. Risk assess-
ment is no exception,
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KANSAS

Indeterminate sentencing

The philosophy of sentencing in Kansas is
articulated in the state statutes--the

sentence should f£it both the offense and
the person being sentenced; incarceration

shall be used for dangerous offenders,
probation for others; sentencing is for
the public good and the welfare of the
defendant. Kansas has an indeterminate
sentencing system with five classes of
felony offenses. When sentencing a
defendant to incarceration, the court may
choose a minimum from a range of minimums,
and a maximum from a rang:: of maximums as
zhown below.

Kansas Sentencing Structure for Felonies

(*" Minimum Range. Maximum Range
Class A vLife Imprisonment
Class B 5-15 years 20-life
Class C 1-5 years 10-20 years .
Class D 1-3 years 5-10 years
Class E 1 year 2-5 years

Non-incarcerative sentences may also be
given by the court. Pre-sentence investi-
gations are required for every felony
offense.

A parole board determines the actual
release date for those who receive incar-
ceration sentences. Good-time credits are
allowed, and in some cases are quite
liberal--for example, for the third or
subsequent year of imprisonment a sentence
may be reduced by six months a year.
Meritorious good time is also awarded
(except for certain offenses) at the rate
of 30 days per incident.

Piecemeal sentencing reforms: mandatory
minimum. Though the basic indeterminate

Preceding page hlank

sentencing structure has remained intact
in Ransas, in recent years several changes
have occurred to require stricter sen-
tences for certain offenders and offenses.
The 1976 Legislature, responding to public
concern over crime and to crimes committed
with a firearm, in particular, as well as
to the national gun control movement,
decided that mandatory minimum sentences
for offenses committed with a firearm
would be a more advantageous alternative
than gun ccnt€iol legislation. Therefore,
any person convicted of committing an
offense using'a firearm cannot be sen-
tenced to less than the statutory mirimum
for that offense. Essentially, the mini-
mum sentence is non-suspendable, the
offender cannbt receive a probation sen-~
tence for an offense committed with a
firearm, and paroie may not be granted
until the minimum term has been served.
Originally this meant that the defendant
was not entitled to earn good-time credits
until the minimum was served. However,
legislation gassed in 1982 repealed this
provision and allowed these defendants to
earn good time at the same rates as other
inmates. Similar legislation applied to
the crimes of rape and aggravated sodomy.

Repeat offenders. The 1980 Kansas Legis-

lature made major revisions to the habit-
uval criminal séntencing statute in order
to insure more severe sanctions for repeat
offenders. VYersons convicted of a second
felony offense, upon motion of the prose-
cuting attorney, may be sentenced to a
minimum senténce of not less than the
least minimum nor more than twice the
greatest minimum term (see Exhibit 18-1).
The maximum sentence will not be less than
the least statutory maximum nor more than
twicm the greatest maximum allowed for the
offnnse. Upon conviction for a third or
subyequent felony offense, the court may
sentence to a minimum term not less than
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the least gtatutory minimum nor more than
three times the greatest statutory mini-
mum. The maximum sentence given cannot be
less than the least statutorily set maxi-
mum nor more than three times the greatest
statutory maximum provided for such
offense. If a sentence is increased
because of prior convictions, these con-
victions must be supported on the record.
The 1982 Legislature also passed legisla-
tion to increase the likelihood of con-
secutive sentences for repeat offenders.

Good time/parole eligibility changes,

From 1970 to 1974, parole eligibility was
based on the minimum sentence minus stand-
ard calculations for good-time credit.
This changed in 1974 when parole eligibil-
ity was made a discretionary decision of
the Secretary of Corrections based on
rehabilitation considerations. From 1979
to 1982, the minimum minus good time
determined parole eligibility for some
offenses; the decision of the Secretary of
Corrections in conjunction with the parole
board determined parole eéligibility for
other offenses. Starting in 1982, how-
ever, statutory change, rather than admin-
istration regulation, changed parole eli-
gibility as the minimum minus good time
for all offenses. For some sentences of
over three years, the legislation reduced
the amount of good time that could be
earned,

Impact

All three revisions discussed above could
potentially result in increased sanctions
for certain offenders and. offenses. Con-
cerned about the effects on prison popula-
tions, both the legislative and executive
branches of the Kansas government esti-

mated the cost and effect of these changes
on the state's correctional system. As a
result of these projections, a new medium

. N
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security prison is currently being built
in Kansas. ’

Senate Bill 690--Sentencing Guidelines

Commission

Based on recommendations of the Governor,
Senate Bill 690 was drafted which would
have provided for the establishment of a
Sentencing Guidelines Commission. Senate
Bill 690 is virtually identical to the
legislation enacted in Minnesota in 1978
which established Minnesota's sentencing
guidelines. In Kansas, the Governor
apparently made a recommendation for sen-
tencing guidelines for a number of
reasons. First, sentencing guildelines
were sezen as a middle ground between
indeterminate and determinate sentencing.
It was also perceived that sentencing
guidelines would reduce disparity in sen-
tencing in that similarly situated

of fenders would receive similar sentences.
Guidelines would also, then, allow for
more accurate predictions of the correc-
tional population. Proponents of guide-
lines said that they would promote more
consistent sentencing and would appear to
be tougher on crime than existing penal-
ties, but also felt that guidelines would
be advisory, permit judicial discretion,
and allow for departures. The Governor's
office determined that the establishment
of a Sentencing Guidelines Commission by
legislative action would be the most
rational method to develop guidelines.

However, the Criminal Law Advisory Commit-
tee of the Kansas Judiciary Committee felt
that it would first be advisable 'to study
the possibility of establishing the sen~
tencing guideline system within the frame-
work of the Kansas Judiciary Council
rather than establishing a separate com-
mittee to develop the guidelines. The
Judiciary Committee is, therefore, now
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engaged in looking at whether or not
Kansas should adopt sentencing guidelines,
how the guidelines should be developed,
and how the guidelines should be imple-
mented and used. The Kansas ‘Judiciary
Council is not, of course, constrainad by
the particular provisions of the proposed
legislation in SB 690. A report from the
Council is not expected until the spring
of 1983.

Kansas, with the Governor's blessing and
with a major piece of legislation propo-
sing the establishment of a sentencing
guidelines system, has come very close to
developing sentencing guidelines. How-
ever, action taken by the Kansas Judiciary
Council has postponed this decision for
the immediate future and whether or not

Kansas will adopt a guidelines system is
uncertain.
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KENTUCKY

Indeterminate sentencing and reform
attempts

In 1975, Kentucky revised its indetermin-

ate sentencing system from one with
individual offense penalties to one with a

range of sentences based on the class of
crime, Minimum and maximum limits were
set for each offense class with consider-
able judicial discretion retained. The
amount of time an inmate served continued
to be dependent upon the parole release
decision and good-time allotments. Sen-
tencing by jury remained in the code for
the few cases in which a jury trial was
held. Otherwise, the decision as to sen-
tence type and length continues to be sub-
ject to judicial discretion.

Though no major changes have occurred o
revise Kentucky's basic indeterminate sen-
tencing scheme, efforts have been made in
the past to change both to a determinate
sentencing structure, as well as to a
guidelines system. Each of these proposed
changes originated, of course, with
different interest groups, but neither
perspective has actually been adopted.
Other piecemeal changes affecting the
severity of sentences have been enacted
within the past five years. '

The Special Commission on Sentencing.

In 1977, the Office of the State Attorney
General, responding to charges that
Kentucky's indeterminate sentencing system
was ineffective, arbitrary, and discrimi~
natory, began work on major modifications
to the state's sentencing system. House
Bill 442 was drafted (referred to as the
Determinate Sentencing Bill!, and was
introduced to the General Assembly in
February of 1978. This determinate sen-
tencing bill was based on the then current

Preceding page blank
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ideas that rehabilitation was no longer:
viable, and that certainty of punishment
would be the best and most equitable sys-
tem of sentencing. Heated legislative
debate over H.B. 442 highlighted the com-=
plexity of what was seen tc be sweeping
sentencing reform, and it subsequently did
not pass. However, the attention which
had been focused on sentencing reform as '
an issue led to the establishment in 1979
of a commission entitled "The Special Com-
mission on Sentencing and the Release of
Criminal Offenders."” This fourteen member
Commission was instructed to: 1) examine.
current sentencing practices in Kentucky;
2) study the parole system; 3) look at
good-time procedures; and 4) examine
alternative systems of sentencing and
release. The Comaission heard from
academicians, theorists, and correctional
practioners, and focused primarily on the
determinate versus indeterminate senten-
cing debate,

In order to look at actual sentencing -
practices in Kentucky, the Commission
gathered data on a random sample (20
percent) of-all inmates released from,
correctional facilities in 1978, and data
collected from the Administrator’s Office
of the Courts. ¥Focusing.solely on length
of sentence, without using sophisticated
analysis, the Commission examined sentence
lengths and frequencies of imposed sen-
tences that concluded that the majority of
sentences fell within the acceptable range
of legislatively set limits. Other find-
ings were that: 1) most offenders served
30 percent of their sentence; 2) the
average time served was slightly over a
year; 3) parole decisions seemed to depend
on the seriousness of the offense; and 4)
47 percent of all inmates were released at
the time of their first parole hearing,
whereas 15 percent serve their entire sen-
tence (minus good time). Although these
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findings are interesting and despite the
fact that the study provided some informa-
tion to those concerned with sentencing
practices in Kentucky, it could not
provide detailed information about sen-
tencing variability. Frequencies relating
to sentence length decisions in Kentucky
may be useful, but the data analysis
focused only on sentence length,ﬁgnd made
no attempt to look at the entire senten-
cing decision., Further, since no statis-
tical controls were used, the study did
not address the broader issue of senten-
cing disparity in Kentucky.

In addition to examining sentencing data,
the Commission also solicited judicial .
opinions on sentencing reform in a mail
survey sent to all of Kentucky's circuit
court judges. The questionnaire oddly
enough did not ask judges what they
thought about a change to a determinate
system of sentencing, but did ask them if
they would favor sentencing guidelines.
Seventy-seven percent of the judges
responded favorably to this question,5l
In spite of this seemingly judicial
endorsement of sentencing guidelines, no
sSteps have been taken to develop senten-
cing guidelines in Kentucky. Other judi-
clal responses to the survey indicated
that judges also favored guidelines for
the incarceration/probation decision;
preferred judicial over jury sentencing;
favored modifications to the legislation
concerning firearm use; and favored modi-
fications to the Persistent Felony
Offender statute.

The Commission concluded that because of
fiscal and time constraints a more
thorough study of Kentucky's sentencing
system was not possible. It also found
that no conclusion could be reached on the
advantages to be gained with a change to a
determinate sentencing system, even after
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examining data on the effects of the
determinate sentencing legislation adopted
in California, Indiana, Illinois, and
Maine. Further, the Commission was con-
cerned about what it determined would be
the considerable cost of the implementa-

tion of a determinate sentencing struc-
ture, ‘

Among the most tangible results of the
study conducted by the Commission were
some practical conclusions and suggestions
for changes to the existing system. Some
of their recommendations have been acted
upon and are discussed below.

Parcle changes. Since much of the dis-
cretion related to sentencing is deferred
to the parole decision, the parole deci-
sion-making process was scrutinized by the
Commission. The Commission decided that

.an alternative to completely revising the

parolé system was to require that
offenders serve a certain percentage of
their sentence prior to parole.
Indirectly this strategy has some of the
same effects as mandatory minimum senten-
cing, but these effects occur after the
sentencing decision has been made, and do
not necessarily affect all offenders who

~are gentenced and convicted of a crime,

but only those persons who are adjudged as
serious enough to be sentenced to a term
of incarceration. The parole board still
maintains discretion as to when to release

~ after the minimum percentage of the sen-

tence 18 served.

Following the recommendations of the Com-
mission, parole eligibility requirements
were changed in 1980, requiring that most
offenders must serve 20 percent of their
sentence before they can be considered for
parole. A minimum time to be served
before parole consideration was estab-
lished at four months, and a maximum set
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at eight years. Considering the Commis-
sion's findings that most offenders serve
30 percent of their sentence before
release, the 20 percent minimum, barring
other actions of the Parole Board, should
not in and of itself increase time served.
In fact, for many offenders it may
decrease time served.

Persistent Felony Act. Another area of
great concern to Kentucky's legal practi-
tioners was the Persistent Felony Offender
Act.. Adopted in 1975, this Act provided
for stronger penalties, restricted proba-
tion and parole for persistent offenders,
and a minimum of ten Years served before
repeat offenders could be considered for
parole. A repeat offender was defined as
an offender with two prior convictions or
more. When the Commission's judicial sur-
vey was completed in 1979, many judges
expressed concern that this Legislation
should be changed to clarify portions of
the Bill. The Commission also felt that
there were several omissions in the stat-
ute contributing to problems which ham-
pered its use by prosecutors. Modifica-
tions, encouraged by the Attorney Gen-
eral's office, were made in 1982 to pro-
vide for two classes of persistent felony
offenders based on prior convictions, and
to include those persons who commi tted
crimes while in custody or while on some
form of controlled release. Legislation
was also passed in 1982 requiring consecu-
tive sentences for those who escaped from
custody,

Other provisions. The only other major
provision in Kentucky's statutes relating
to sentencing is that persons convicted of
Class A, B, or C felonies must be incar-
cerated if a firearm is used in the com-
mission of the offense.

Extra-legal variables and sentencing in

Kentucky

Following Hagan's (1974) notion that legal
variables may account for much of the var-
iation in sentencing (although regional
differences in sentencing were acknowl-
edged), Keith Crew (1980) conducted a
study to look at extra-legal variables and
how they related to the sentence length
decision in Kentucky. Crew selected a
random sample of 300 male inmates sen~
tenced in 1978 and 1979. Extra-legal
variables were defined as age, race, edu-
cation, occupation, and location {(which
was dichotomized as urban or rural). The
legal factors used in the analysis were
prior record (whether a first offender or
an offender with a prior record), offenge
seriousness (measured on the 1964 sellin
and Wolfgang scale), type of counsel, plea
ratification versus trial, ability of the
defendant to make bail, and pre-sentence
report's assessment of the defendant's
likelihond of attaining early parole.

Using step-wise regression analysis, Crew
did not find associations between race,
age, or occupation and length of sentence.
However, location seemed to have some
effect. Those with a higher education
also were found to receive significantly
longer sentences. Interestingly, the
study found that the degree of violence of
the offense explained more variation in
sSentence length than all of the other
variables combined.

Crew further replicated Hagan's (1977)
analysis of sentencing in Canalian urban
and rural courts by conducting further
analysis on the rural/urban differences in
the Kentucky sampie. Crew, using separate
path analysis and splitting the sample
into rural and urban subsamples, employed
regression analysis again and found that
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race was a significant factor. Control-"
ling for other legal variables, the analy-
sis indicated that blacks sentenced in the
urban areas generally received a year and
a half more imposed length of incarcera-
tion. This effect disappeared, however,
when level of violence of offense was con-
trolled for. Whether or not a defendant
could make bail also had more of an influ-
ence in the rural areas. The study
suggests that some of the differences
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between rural and urban sentencing may be
the higher density of crime and the
accompanying size of the court caseloads.
Overall, Crew concludes that his study
does not demonstrate significant variation
in Kentucky sentencing based on extra-
legal variables. The study supported the
position of Hagan (1974) that offense
seriousness accounts for much of the vari—
ation in sentencing." '
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LOUISIANA

" Indeterminate determinacy

Felony sentencing statutes in ‘Louisiana
have undergone few significant.changes in
recent years. Both indeterminate and
determinate sentencing are employed. Some
offenses carry mandatory minimums.
tory "Sentence Guidelines" ({(liouisiana
Statutes, Article 894.1) exist only as
very general aids to.the court in the sen-
tencing decision related to imprisonment
or an alternative sentence. The court
sentences an offender to a fixed term of
years within the limits prescribed by
statute for the particular offense. This
sentence represents the maximum time the
offender must serve. Good-time credits .
may reduce this maximum, and where parole
is allowed the actual release date is
determined by the Parole Board.

Statutory sentence limits vary greatly
among different offenses. Some provide a
wide range of judicial discretion by set-
ting only maximum limits or very broad
maximum and minimum sentences. Other
offenses carry a set punishment for con-
viction. For example, an armed robbery
conviction may bring a sentence of any~
where from 5 to 99 years of hard labor.
without parole while simple robbery
carries a maximum sentence of a $3,000
fine and/or 7 years imprisonment with
parole privileges retained.52 gecond

degree murder and aggravated rape and kid-

napping convictions require life at hard
labor without the possibility of parole.

. Louisiana does classify possession or use

of a firearm in the commission of a felony
as a separately punishable offense. -
Louisiana retains the death penalty. (/)

In Louisiana the majority of
sentences allow for parole privileges.

A R TR Y R K A

statu-

First time offenders are eligible for.
parole consideration upon serving one-
third of their sentence. Earlier parole
may be granted to first offenders sen-
tenced to less than £ive years imprison-
ment. Parole consideration is not allowed
for life sentences unless the sentence is
commuted to a fixed term of years.

Habitual or repeat offenders. Repeat
offenders receive harsh treatment in
Loulsiana through more restrictive parole
procedures, longer sentences, and the
elimination of the possibility to earn
good-time credits. State statutes provide
that persons convicted of a second felony
offense shall not be eligible for parole
until serving one-half of their sentence.
Parole consideration is denied for third
and subsequent felony convictions.

Repeat offenders must receive sentences
between minimums and maximums based on the
longest sentence prescribed by statute for
first convictions. A second felony
offense results in a sentence which is not
less than one-third nor more than twice
the maximum term for a first conviction.

A third felony conviction entails a sen-
tence not less than one-half nor more than
twice the maximum sentence for a first
conviction. Fourth convictions bring sen-
tences which must not be less than the
maximum first offense penalty nor less
than 20 years. A 1978 amendment strength-
ened the third and fourth offense sen-
tences requiring that if the third or
fourth and two of the prior felony convic-
tions involved crimes punishable by more
than 12 years imprisonment the-offender
would be imprisoned for life without the
possibility of probation or suspension of
sentence. i

Good time. Diminution of maximum terms
of imprisonment through the earning of
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good-time credits may be granted for good
behavior and performance of work or self
improvement activities. Maximum allowable
credits are as follows: two months for
the first year of ‘imprisonment; two months
for the second year; three months for the

* third and fourth years; and four months

for each gubsequent year.- Good-time
credits do not reduce life sentences
unless they are commuted to fixed term
gentences, and cannot be earned by repeat
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Assessment.

offenders or by persons convicted of cer-
tain offenses.

We know of no studies of
sentencing in Louisiana. As with many
southern states, rates of imprisonment
{per 100,000 civilian population) are
higher than in states located in other
regions of the country. Also, as with all

- states, there has been a steady increase

in the past years in the numbers of per-
sons sentenced to incarcerat/on.
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It has now been seven years since Maine
became the first state to replace an inde-
indeterminate sentencing system with one
based on determinate or fixed sentences.
As the first state to take this step,
Maine became the focal point for much of
the debate over sentencing reform in the
United States. In light of the intensely
ideological nature of this debate, with
the entrenched defenders of rehabilitation
and individualized sentencing polarizad in
a struggle with a new guard advocating
retribution and determinate sentences, it
is hardly surprising that there was a pro-
pensity among observers of the criminal
jugtice system to overlook the complexi-
ties and peculiarities of Maine's exper-
ience with reform. Indeed, many saw
Maine as a harbinger of a new era in crim-
inal justice or, at least, as a test case
of reform (Corrections !ggazine, 1975).

The passing of time has tended to mute
some of the' more extreme hopes and fears
once attached to the changes in Maine.

. While bolstering the cause of reform in

many respects, the implementation of
Maine's new criminal code did not become
the catalyst which started a series of
gimilar determinate sentencing reforms.
A8 the details of Maine's new law were
learned, it became clear that it was sub~
stantially different in several important
areas from the prevailing proposals for

determinate or definite sentencing in the

literature.®® Moreover, as other states

‘followed Maine with their own reforms, it

became apparent that the label’ of deter-
minate sentencing could encompass a-number
of disparate policies and laws. Finally,
the passing of time has allowed for an:

initial analyaia of the effect of the new - -

provisions on ‘actual sgntencgsa ‘Attention

to theaeaempigicggscpngidetatiqps must - - -
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prison population is comprised of

give pause to those who expected dramatic
changes to result from the Maine code.  On
the other hand, notwithstanding the fact
that conclusions regarding the impact of
the code must still be considered tenta-
tive, it is safe to say that the new sen-
tencing provisions have wrought several
important changes--e.g., more multiple
offense convictions and greater use of the
split sentence. Moreover, there is some
evidence that sentencing under the code
has resulted in longer sentences and an
increase in sentencing variation. 1In the
following discuasion, major findings of
the available research are summarized.
First, however, it is necessary to examine
the nature of the reform.

The context of the reform

Paradigms and statistical models are
seldom the solution to political jferment
of policy choice and this fact is particu-
larly illustrative of sentencing reform in
Maine. For one thing, as has often been
noted in discussions of Maine, the demo-
graphic contours of the state's popula-
tion--and particularly, the state's prison
population--make the state's experience
with sentencing reform a somewhat unusual
one. The state is relatively rural and
racially homogeneous and these character-

. istics, at least, are reflected in the

prison population. Consequently, Maine's
prisons are relatively free of the vio-
lence and racial tensions which character-
ize prison populations in most other
states. In addition, Maine's prisons con-
tain ",..comparatively few-intensely anti-
social aggressive offenders of the kind
frequently associated with large, more
urban states,.." (Kramer;,; Hussey, et. al.,-
In other words, ‘the bulk cf the /

offenders who hava committed property

offanaes.»"~ =
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This is not to say that Maine has been
immune to all of the problems besetting
criminal justice systems in other states.
For one thing, the age and general condi-
tion of many of the state's correctional
facilities have been the subject of con-
troversy for several years.5> ang

recently at least, the state has exper-
ienced an overcrowding problem (see
below). Furthermore, it is important to
keep in mind that the issue of sentencing
disparities is not unique to more urban-
ized and racially heterogeneous states.
Nonetheless, it remains true that in
Several respects, Maine's criminal justice
system does not typify the situation to
which most of the proposals and arguments
for reform were addressed. Moreover, the
formulation of criminal justice policies
in a state such as Maine proceeds under
qualitatively different circumstances than
in states such as California or Illinois.
Thus, while it is true that Maine was the
first state to abandon the indeterminate
sentence, the parole system, and in
general, the treatment model of correc-
tions, the relationship of Maine's partic-
ular sentencing reforms to the national
debates over sentencing is a problematic
one,

In addition to Maine's uniqueness relative
to many of the nation's criminal Justice
problems, the problematic relationship of
Maine's reforms to the thrust of the
debates in the seventies is also attribu-
table to the time during which the erimi-
nal code was formulated.56 ag Anspach

and Kramer have noted (1980), revisions to
the Maine code were developed at a pre-
ideological stage in the evolution of the
just desert theories of punishment which
have come to be referred to as the Justice
model for reform. “In fact, between its
inception in 1971 and 1974, the Maine
Revision Commission was primarily influ-
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enced by the Model Penal Code and the
individualized, rehabilitative system
contained therein (Rramer, Hussey, et.
al., 1978). Of the major critiques of
individualized justice to appear in the
seventies, the Commission was only exposed

to Struggle for Justice by the American
Friends Service Committee (1971) .57

It was not until sometime in 1974 that the
Commission began to reconsider the reha-
bilitation model. Apparently, the Commis-
sion was motivated to a great extent by
its perception of political exigencies,
According to one member of the Commission:

Judgments were made sometime after
the first sentencing proposal that
the whole thing would be rethought in
light of the political realities.

The straw that broke it all was the
question of cost to implement the
system. We had absolutely no reason
to hope that we were going to be able
to influence the legisiature to
commit the kind of resmurces that
would be necessary to permit that
flexible system to operate (Kramer,
Hussey, et al., 1978).

The Commission also believed that it must
respond to demands within the legislature
and the public for hartlier sentences. The
alternative, in the opinion of one Commi g~
sion membér, was for the Commission's pro-
posal to be placed on the shelf (Kramer,
Hussey, et al., 1978). Significantly, the
demands for more severe sentences were
linked to hostility towards a too-liberal
parole board. This hostility was appar-
ently shared by several members of the
Commission as well. One member expresged
it in the following way:

We decided that it (the parole board)
was ridiculous... (just) ministers and

A
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do~-gooders sitting around and de-
ciding which prisoner.. (should get)
some consideration. The parole board
interfered with the type of certainty
that we were after, too (Kramer,
Hussey, et al., 1978). ‘

As this quote suggests, the attitude of
the Commission towards the parole board
dovetailed with two other objectives:
increased visibility of the decision-
making process and a reduction of uncer-
tainty regarding the actual length of an
offender's sentence. The former objective
was met through the abolition of parole
and the delegation of almost unlimited
sentencing authority to the judiciary. B8y
making judges almost entirely accountable
for determining the actual length of sen-~
tences, the Commission also attempted to
respond to public demands for stiffer
penalties.

The objective of increased certainty was
also to be served by the abolition of
parole,58 1n addition, the code devel-
oped by the Commission empowered judges to
impose any fixed sentence within broad
statutory limits. The certainty thus
attained is certainty after the point of
sentencing. Even this certainty is not
absolute however. TIn addition to the
usual good-time provision, the Commission
included a provision making any sentence
in excess of one year tentative and sub-
ject to resentencing upon petition by tke
Department of Mental Health and Correc-
tions. The provision alone makes it fair
to say that the Commission's conception of
certainty differed substantially from
those in most other proposals for fixed or
flat sentences.

To summarize, the movement towards the
determinate sentencing in Maine was born
of a variety of theoretical and political

4
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concerns. The result was that Maine's hew
sentencing provisions were grounded in an
anomaly: while they have been appro-
priately labelled a judicial model of
determinate sentencing (Lagoy, Hussey, and
Kramer, 2978), they also represent what
might be called a pluralistic model of
sentencing in general. In effect, the
Commission combined mechanisms and tenets
from several models and sought to shape
them into a politically feasible proposal.,
In this task, of course, the Commission
was successful. The upshot, however, was
a code which deplores disparities while
encouraging individualized sentences, eli-
minates parole while retaining the possi-
bility of sentence reductions, and
requires flat sentences while providing
judges with immense discretionary powers.

The pluralistic approach of the revision
commission is reflected in the code's
formal theory of punishment: deterrence,
incapacitation, rehabilitation, and retri-
bution are all cited as legitimate ends of
punishment. However, in a more practical
sense, it seems clear that the code was
designed in such a way as to produce the
development of a de facto theory of ,
punishment. As Hussey, Kramer, Katkin,,
and Lagoy predicted in 1976, "Because the
new code allows and even encourages more
discretion, an informal system of sen-
tencing is bound to develop."

The content of the reform

In contrast to other states that have
instituted sentencing reform, the major
emphasis of Maine's new code was not the
articulation and implementation of new
principles of punishment and sentencing,
but rather the rationalization and simpli-
fication of the state's body of criminal
law. Prior to the passage of the new
code, criminal law in Maine consisted of
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", ..hundreds of separate and often contra-
dictory statutory enactments and common
law principles" (Kramer, Hussey, et al.,
1978) . Not surprisingly, the chaos
afflicting criminal law in Maine extended
to its sentencing provisions as well.
According to one ohserver, the 60-plus
sentencing provisions in existence before
the revision represented the ad hoc
judgments ©f the legislature. Thus, sen-
tencing reform was linked to the larger
task of ccdification.

Confronted with this morass of statutes
and case 'law, the revision commission
abolished the traditional distinction
between felonies and misdemeanors and
replaced it with a classification system
which established five offense categories
plus murder (see Table 9). With the
exception of murder and those cases where
the state can prove that a crime involved
the use of a firearm against a person, the
new code- stipulated only the upper limits
of sentences for each class of offense.

In the original version of the new code
{(i.e., the unamended version which went
into effect in 1976), murder was broken
down into lst and 2nd degree homicide,
with a mandatory life sentence for lst
degree homicide and a mandatory minimum of
20 years {(with no upper limit) for 2nd
degree homicide. In addition, persons
receiving a life sentence could petition
the sentencing court for a sentence reduc-
tion after serving 25 years and persons
receiving a sentence of twenty years or
more could make such a petition after
serving four-fifths of their sentence. 1In
the interests of clarity, equity
(previously, persons convicted of 2nd
degree homicide could serve more time than
those convicted of lst degree), and cer-
tainty, the legislature changed this sen-
tencing structure in 1977. As a result,
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there are ncw the offenses of murder and
felony murder, with murder carrying a man-
datory minimum term of 25 years imprison-
ment (minus good time) and felony murder
classified as a Class A offense (M.R.S.A.,
Title 17-A, sections 201, 202, and 1251),
The provision regarding sentence reduc-
tions was also repealed.

With respect to crimes involving the use
of a firearm, the code established minimum
unsuspendable sentences of four years for
a Class A offense, two years for a Class B
offense, and one year for a Class C
offense (M.R.S.A., Title 17a, section

1252). Moreover, if a Class B, C, D, or E'

offense was committed with a dangerous
weapon, the sentencing class for the
offense is raised by one level.

In addition to creating a new classifica~
tion system, the new code introduced a
variety of other changes aimed at the
overall rationalization of Maine's crimi-
nal law. Several of these changes have
had a significant effect -on sentencing
patterns in the state. Those which are of
particular interest are the following:

1) Some offenses were consolidated.
For example, larceny, extortion,
shoplifting, and receiving stolen
property were consolidated into the
single offense of theft,

2) Other offenses which combined two
or more. criminal activities were -
broken down into distinct offenses.
Most important is the change of what
has been the single offense of break-
ing/entering and larceny into the two
offenses of burglary and theft.

3) Offenses, such as burglary and
theft, which has previously had one
indeterminate sentence attached to

R R R

Table 9

Comparative Assessment of Determinate Sentencing-Maine

Crime Categories and Sentencing Ranges in Maine

Class Maximum term Fine Example (s)
Murder Life or any term of
imprisonment that is
not less than 25
years.
Class A 20 years _ Felony murder; kidnapping;
A rape; armed robbery.
Class B 10 years Not more Trafficking in narcotic
than drugs; robbery (unarmed);
$10,000. theft in excess of $5,000.
Class C 5 years Not more Manslaughter by motor vehicle;
than burglary (unarmed no injury).
$2,500.
Class D 1 year Nor more Unlawful gambling
than
$1,000.
Class E 6 months I Not more Prostitution; theft (less than
7 than $500) .
' $500.

B
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them, were graded according to spe-
cific offense and offender character-
isties. Thus, theft is classified in
the aforementioned classification
scheme acording to the amount or
value of the property stolen, whether
a dangerous weapon was involved, and
whether the offender had previously
committed a similar offense. Simi-
larly, burglary is now treated as a
Class A offense if a weapon was
involved, a Class B offense if the
offender inflicted or attempted to
inflict bodily harm and otherwise as
a Class C offense.

4) The new code created some new
offenses (e.g., criminal restraint),
decriminalized others (e.g., certain
sexual acts between consenting adults
and status offenses) and depenalized
others (e.g., small amounts of mari-
juana) (Kramer, Hussey, et al.,
1978)).59 ST

sions, it has by now become commonplace in
discussions of Maine's new code to empha-
size the central role of the judiciary.
Clearly, there is ample support for this
view. For one thing, the abolition of
parole very nearly ensures that the sen-
tence imposed by the judge (minus good
time earned in prison) will be the length
of time actually served. The code does
provide for executive clemency and appel-
late review of sentences, but these forms
of external review are rarely invoked.

As was mentioned earlier, there is one
potentially significant institutional
check on judicial control over the actual
amount of time servad. Under the code,
any sentence in excess of one year is
deemed tentative and subject to modifica-=
tion if the Department of Mental Health
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and Corrections, upon its evaluation of an
inmate's progress toward a non-criminal
way of life, petitions the court to resen-
tence the offender (M.R.S.A., Title 17a,
section 1255). In the years immediately
following the implementation of Maine's
new code, many observers saw this provi-
sion as something which would obviate the
determinacy of the system. As Zalman
(1978) put it, the law "merely shifts the
prison release function from the parole
board to the corrections department and
the judge." However, the provision has
only rarely been invoked by corrections
officials {Cooper, 1982), and there is no
reason to.expect any change in this
pattern. Initially, the provision was
subject to a state constitutional chal-
lenge. This challenge was dismissed on
procedural grounds in 198160 ang,
according to Matthew Dyer, Maine's Assist-
ant Attorney General in charge of the
Criminal Division, there are no additional

cases which question the constitutionality
of the prcvision.6l

" In addition to the abolition of parole,

judicial discretion in sentencing is
enhanced by the lack of stringent legisla-
tive stipulations regarding both the
length and type of sentence. With respect
to the former, judges are empowered to
impose fixed sentences which are limited
primarily by the broad statutory upper
limits for each of the offense categories
discussed earlier. Even for those cases
with minimum unsuspendable sentences, the
range is sufficiently broad to allow
judges a considerable amcunt of latitude.

The code also establishes broad conditions
regulating the imposition of ‘probationary
sentences, but importantly p;)vides that,
as long as these conditions are met, pro-
bation shall be an option for any classi-
fied crime. 1In addition, the option of
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probation in combination with a period of
incarceration--the split sentence--has
been expanded under a new provision.
According to the code, the purpose of this
provision is to provide a brief experience
of imprisonment~-that is, to shock the
offender into a non-criminal way of life
(M.R.S.A., Title 17A, section 1203). In
the original (1975) version of this split
sentence provision, a judge could suspend
any portion of a custodial sentence with
the option of placing the offender on pro-
bation. The only limitation on the use of
the split sentence was that, if an
offender receiving a split sentence was
initially sent to prison, it could only be
for a period of 90 days. The provision
has since been changed so that offenders
sentenced under it may only be imprisoned
for an initial period (the limit of which
has been raised to 120 days) to be
followed by a suspended portion of the
sentence (1982 pamphlet). In 1979, the
legislature also created a new proyision
allowing judges to suspend any portion of
the last two years of a Class A or B sen-
tence which is four or more years,
provided that the term of probation did
not exceed one year (1982 pamphlet).

These, then, are the most important provi-
sions of the new code. They reflect the
pluralistic context and approach of the
revision commission. Against this plural-
ism, however, must be set the more practi-
cal intention of the Commission to provide
judges with the option of incapacitating
the more serious offenders, while senten-
cing ordinary offenders at the lower end
of each class. Anspach and Kramer (1980)
have referred to this approach to senten-
cing as an "incapacitative bifurcated
penal policy". It is their contention
that this is the policy underlying the
ambiguity in Maine's code with respect to

both individualized and determinate sen-
tencing.

To some extent, this policy was directly
incorporated into the code. In part, at
least, this would seem to be the case with
the minimum unsuspendable sentences
already discussed. Similarly, it is part
of the rationale for the requirement that
offenders receiving a sentence of twenty
years or more must serve four~-fifths of
the sentence before being able to seek a
reduction. More important than these pro-
visions, however, remains the fact that
the new code gives judges the option of
adhering to the bifurcated incapacitation
ideology. 1In fact, the commission assid-
uously avoided stipulations which would
have guaranteed that its intentions in
this regard would be fulfilled. To sum-
marize, so long as a judge stays within
the broad statutory limits, he or she is
free to impose any type or length of sen-
tence without having to justify it in
terms of any legislated standards (as with
presumptive sentencing) or any judicially
established sentencing guidelines. N
Furthermore, the arsenal of sentencing
options available to judges--incarcera-
tion, probation, restitution, and espe-
cially the split sentence--has been
expanded considerably. .

Assessing the impact

Since the enactment of Maine's new crimi-

nal code, there has been a steady increase

in the state's prison population (Source-

book, 1982). 1In comparison to many other

states, the rate of increase has been

relatively moderate. For example, in 1
1981, the inmate population grew by 4.5 (&
percent, compared to a national rate of

12.5 percent (Gardner, 1982).
less, the increase has been engﬁgh to
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strain the capacity of the state's correc-
tional facilities and to spark a public
debate over the need for a new prison. At
the end of 1981, twentiy~three of the
state's inmates sentenced to state facili-
ties were being held in county jails due
toc overcrowded conditions. The situation
is exacerbated by the fact that the county
jails, many of which are over a hundred
yvears old, are themselves crowded.

The question of the impact of Maine's new
criminal code on the prison population and
sentencing in general has been the subject
of three empirical research efforts.
Unfortunately, the most recent and compre-
hensive of these undertakings (Anspach and
Kramer, expected 1983}, was not yet avail-
able at the time of this writing. Conse-
quently, we are only able to present
general and preliminary results for this
latest study. On the other hand, the
research is in many respects an expansion
of earlier work done by Anspach and Kramer
(1980). Consequently, some of the discus-
sion which follows will compare both
Anspach and Kramer studies with the first
study, which was done by Kramer, Hussey,
Lagoy et al., in 1978.

The 1980 research of Anspach and Kramer .
was based on analysis of 489 cases dis-
posed of in Cumberland County in 1975
(pre-code) and 1978 (post-code). Their
more recent research, by contrast,
involved analysis of approximately 10,000
pre~ and post-code cases in seven (out of
16) counties. Finally, the first empiri-
cal study addressing the question of the
impact of the new code (Kramer, Hussey,
Lagoy et al., 1978) analyzed 2,620 pre-
code cases (from May 1970 to April 1979)
as well as 957 post-code cases (from May
1976 to August 1977).
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In reviewing these studies, one is struck
by the divergence of results that have
been obtained. Kramer, Hussey, Lagoy, et
al., concluded that "Post-code sentencing
can be characterized as generally less
severe but also more disparate than pre-
code sentencing." anspach and Kramer con-
cluded in 1980 that the "evidence seems
fairly clear that the movement to deter-
minacy in the State of Maine has been
accompanied by an increase in the propor-
tion of those receiving custodial penal-
ties and in the length of those penal-
ties."™ In contrast to the first study,
these authors also concluded that, "there
is little difference under the old code
and new code in the améunt of variation in
sentence lengths despite some reduction in
the range of custodial penalties imposed."
Finally, preliminary results from the
latest study by Anspach and Kramer indi-
cate that there has been an increase in
both sentencing variation and in lengths
of sentences served,

While all of these studies appear to have
used comparable methods for converting
pre-code offenses to post-code classes and
for estimating actual time served, there
are several methodological differences
which may account: for this discrepancy of
findings. For one thing, each study
employed a different data base. As men-
tioned above, the research of Kramer,
Hussey, Lagoy et al., was based on a
sample of pre- and post-code cases in six
counties including both urban and rural
jurisdictions, while the first Anspach and
Kramer study cvllected data for Maine's
only urban jurisdiction. While this would
seem to indicate that the formei' study was
more representative, it must be kept in
mind that subseguent research by Anspach §
and Kramer was based on a sample of seven
rural and urban counties. Moreovei, the
ongoing Anspach and Kramer study 17 based
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on aﬁalysis of 10,000 dispositions while
the study of Kramer, Hussey, and Lagoy,
involved a sample of 2,620 cases.

The data bases for the Anspach and Kramer
research efforts differ from the earlier
study in several other ways as well. For
one thing, Kramer, Hussey, Lagoy, et al.,
only analyzed cases falling within Classes
A, B, and C, while Anspach and Kramer have
included data from all classes except
murder. In addition, the study by Kramer,
Hussey, Lagoy, et al., did not include
multiple offenses in its analysis. This
is significant because all research has
indicated that new offense definitions
have resulted in a significant increase in
the number of multiple offense cases. For
example, Kramer, Hussey, Lagoy et al,,
found that the number of multiple
offenders receiving incarceration rose
from 12.7 percent before the code to 35.6
percent after its implementation. More-
over, in their earlier work at least,
Anspach and Kramer found that the increase
in custodial penalties and their length
was partly an artifact of this unintended
consequence.

Finally, the studies collected data from
different periods. Kramer, Hussey, Ligoy,
et al., sampled cases from May of 1976 to
August of 1977, while Anspach and Kramer
gathered information on cases sentenced
after the code had been in effect for
almost two years. If there was an adjust-
ment lag in the judicial response to the
code, this difference may be significant.
Also, some judges may have altered their
gsentencing practices in response to the
findings of the earlier study. Alterna-
tively, by using data for several pre-code
years, Kramer, Hussey, Lagoy, et al., may
have introduced historical effects into
their analysis.

Notwithstanding these caveats, we do know
some things. For instance, the use of the
split-sentence has increased substan-
tially. (Again, however, more analysis is
necessary, for example, to determine how
much of this usage is for "shock" incar-
ceration.) In addition, it is fairly safe

‘to say that substantial sentencing varia-

tion continues even if it has not
increased. In this regard, Kramer,
Hussey, Lagoy, et al., were only able to
account for 7.9 percent of the variance in
the distribution of post-code sentence
lengths with the relevant variables of
offense severity, number of offenses,
prior incarcerations, age, education, and
occupation. These variables accounted for
20.5 percent of the variance in the pre-
code analysis. (More data are probably
needed on judicial variation, since both
of the available studies, at least,
attribute much of the variance in senten-
cing to the different practices of
judges) . Finally, an increase in the
prison population as well as the findings
of Anspach and Kramer's research suggest
that some judges are indeed employing the
bifurcated incapacitation strategy dis-
cussed earlier.

In conclusion, 1t appears that while there
may be no consistent and uniform senten-~
cing policy emerging under the code, the
code has nonetheless had a significant
impact on sentencing in the state. The
fact that this impact has been indirect as
well as direct, unintended as well as
intended, is hardly surprising given the
lack of clear standards for sentencing in
the code. Indeed, sentencing in Maine is
determinate only insofar as parole is
abolished along with those rehabilitative
programs formerly linked with release from
prison. While a propesal for the reinsti-
tution of parole is receiving renewed
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attention as a result of prison overcrowd-

ing it is unlikely that it will be passed
by the legislature, In fact, it is
unlikely that the basic sentencing system

established by the code will be fundamen-,
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tally altered in the foreseeable future.
In recent years, the legislature has con-
centrated on making minor changes in the
System. Generally they have been of a f
technical or administrative nature.
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Despite a burgeonfng prison population,
Maryland has been comparatively free of
the political battles which have charac-
terized the controversy over sentencing
practices in many other states. To a
great extent, this is due to the legisla-

ture's decision to defer consideration of

any major changes in the state's senten-
cing system until the state's sentencing
guidelines project has been completed

At the time of this writing, sentencing
guidelines for four jurisdictions were in
the second year of implementation. The
original one year implementation test
period, which began on June 1, 1981, was
extended until June 1, 1983, Sometime
before the expiration of the test phase,
the state's Supreme Court is expected to
decide whether or not to implement the
guidelines on a permanent statewide
basis.

The original impetus for the development
of sentencing guidelines came from the
Sentencing Study Committee of the state's
Judicial Conference. The Committee, with
support from the Administrative Office of
the Courts, urged the Conference to
explore the possibility of constructing
guidelines for the state. The Committee's
recommendation appears "to have been moti-
vated by the increasing attention being
given to sentencing guidelines by policy-
makers in other states. This concern was
stimulated by the apparent potential for
sentencing disparities under Maryland's
Criminal Code.

The Sentencing Guidelines PFroject of the
Administrative Office of the Courts was
established on September 30, 1979, after
the state was awarded ‘a grant by LEAA
which enabled the Court Administrative
Office to participate in the agency's

" tion.

multi~jurisdictional field test program.
During the first year or so of its exist-
ence, the Sentencing Guidelines Project
collected and analyzed sentencing data
from Baltimore City, Montgomery County,
Prince George's County, and Harford
County. After this phase was completed,
the project turned to the construction of
guideline matrices. Working in conjunc-
tion with an Advisory Board composed of

.ten circuit court judges from the juris-

dictions included in the study, and

seven ex-officio memliefs appointed by the
judges, the Maryland Sentencing Guidelines
Project developed guidelines for three
categories of offenses: crimes against
persons, drug offenses (excluding posses-
sion of marijuana), and property

offenses.

While the legislature has enacted a féw
mandatory minimum sentencing provisions
during the period of development and test-
ing of the guidelines, attention has been
focused primarily on the problem of prison
overcrowding. In 1981, the prison popula-
tion grew from 7,731 to 9,335, an increase
of 20.7 percent (Gardner, 1982). 1In 1982,
largely as a result of a federal court
order to reduce the prison population,
Maryland allocated 35 million dollarg--
approximately one-third of its capital
construction budget--to prison construc-
Despite four new prisons, however,
it is unlikely that the state will be able
to keep up with the population pressures.
Gardner reports that a new maximum-secur-
ity reception center in downtown Baltimore
designed for 400 inmates was double-celled

.to hold 760 as soon as it opened, and a

medium-security facility in Jessup, also
opened in 1982, holds 874 inmatee in a
space designed for 512,
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The criminal code and recent changes

Criminal law in Maryland continues to
e¥ist as a combination of common law prin-
ciples and statutory enactments. (Untilh
1976,.for example, rape was a common law
offense in the state.) The last major ‘
fevigion was in 1951, The Maryland code
is similar to other indeterminate systems
in Several respects. Under the code, pro-
bation may be granted for any offense
other than first degree murder or for
several types of repeaters, provided that
the period of probation does not exceed
five years (annotated Code of Maryland,
Act. 27). Moreover, any offender who has
not been convicted of first degree murder
and certain offenses with mandatory mini-
mums may be released on parole, subject to

the rule and judgment of the parole
board.

Selected Offenses and Indeterminate
Sentences in Marylang* '

Burglary (daytime) 10 years

Burglary (nighttime,
common law) <;) 20 years

Felony theft (over $300
Robbery (unarmed) ) lg-{ga;:ars
Robbery {armed) 20 years
Assault with intent

to rape -
1st degree rape Eigg years
2nd degree rape 20 years
Assanlt with intent

to murder -
1st degree murder Ei:g gsa;:ath
2nd degree murder 20 years
Distribution of sch.

I or II narcotics =

20 years =

*Adapted from the Annotated Cod
Anapted ode of Maryland’

The ipdeterminate sentencing structure
contained within the code gives judges in
Maryland a large amount of discretion.
The preceding table provides the maximum
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sentences, or, when appropriate, the gen~
tence ranges for several offenses under
the indeterminate structure. As can be
seen from thisg table, there is a large
amount of possible variation built into
the code, not only for each particular of-
fense, but between offenses, Theke are
sev?ral instances where the schedule of
maximum penalties is not commensurate with
Fhe usu?l gradations associated with the
increasing severity of offenses. Thus
under the Maryland code, any felonious'
th?ft is subject to a maximum sentence
which is greater than the maximum for rob-
bery. sSimilarly, burglary at nighttime
carries with it the same maximum penalty
as armed robbery or second degree rape, )

In the.last ten years, the legislature has
seen fit to pass mandatory minimum sen-
tencing provisions for certain offenders
and/or offenses, Since 1972, repeaters of
the offense of illegal wearing, carrying
9r transporting a handgun have been sub-'
Ject to a one to ten year sentence{>with a
on? Year mandatory minimum term which is
rals?d to three years if the offense was
committed on a public school ground (Art;
27, sec. 36B). 1In 1976, the legislature
ena9ted mandatory minimum sentencing pro-
visions for crimes of violence: 63 Qhen

an ?ffender has served two separate
per;ods of confinement for deviations on
any of the enumerated offenses, ﬁhere is a
mandatory minimum term of imprisonment of
25 years. With an additional conviction
of this sort, there is a4 mandatory life
term without parole (Art. 27, sec. 6433).

In 1982, the legislature enacted a manda~-
tory minimum sentence of five years--to
be served consecutively to any other sen-
tencefwfor repeaters of the offense of
unlawful usé of a handgun in the commis-
sion of a crime (Art. 27, sec. 368, 1982
In addition, the maximum
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sentence for a first offense was raised
five years so that the indeterminate sen-
tence is now 5 to 20 years.

During the same session, the legislature
also enacted a series of mandatory minimum
sentencing provisions for repeaters of the
various offenses relating to the manufac-
ture or distribution of controlled sub-
stances. Previously, such repeaters were
subject to twice the allowable maximum for
first offenders. WNow, however, there are

. mandatory minimum terms of imprisonment of

e
oy

~ ever, numerous problems relating to the

ten years for the manufacture or distribu-
tion of Schedule I or II narcotics and
phencyclidine as well as a two vear manda-
tory minimum for repeaters manufacturing
or distributing any other controlled sub-
stances (Art. 27, Sec. 286, 1982 Supple-
ment) .

These are the major changes in the sen-
tencing'provisions of the Maryland

code,b4 The rate for good-time credits
continues at five days per month, with the
exception of persons convicted of first
degree murder or under the various manda-
tory minimum sentences outlined above.
Maryland law requires that the Parole
‘Commission grant parole consideration
before one-quarter gf an inmate's sentence
‘has been served. Beginning in 1979,
formal parole guidelines have been used as
an alternative means of satisfying this
requirement.

Development of gquidelines

Maryland's initial approach to the con-
struction of guidelines is by now a stand-
ard procedure. Like other sentencing
guidelines, the Maryland project had
planned to develop matrices onh the basis
of historical sentencing patterns. How-

collection and analysis of historical sen-

L

tencing sta forced the project to adopt a
somewhat "novel approach. Separate grids
were constructed from two different data
bases. The first set of grids was de-
veloped in the conventional manner, rely-
ing on multiple regression analysis of
past sentencing decisions, while the
second was based on multiple regression
analysis of data attained from a sample of
simulated sentencing decisions made by the
ten judges on the Advisory Board.

Historical sentencing data for the project
was attained from a sample (N=1,800) of
the more than 4,500 cases sentenced in the
four participating jurisdictions during
the calendar year of 1979. Early on, it
had been decided that generic type guide-
lines would be developed for the three
classes of offenses mentioned earlier.

The judges on the Advisory Board were
asked to rank offenses within each generic
class according to seriousness. These '
rankings were then transformed into seven
seriousness categories within each class
for the purpose of analysis and, even-
tually, for guidelines scoring.

Information was collected on a large num-
ber of variables, including among others:
the extent of injury to the victim, weapon
usage, the status of the defendant at the
time of the offense and at the time of
sentencing, prior record, previous incar-
cerations and supervisions, employment
history, race of the defendant, and, of
course, the seriousness of the instant of-
fense. Multiple regression analysis in-
dicated that the seriousness of the
offense was the only variable which ¢on-~
~ sistently accounted for a significant
amount of variation, at times explaining
almost forty-five percent of the variance.
Initially, race appeared to be signifi-
cant, but this finding was erased when
analysis focused on partitular offenses.
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While comparison with research on senten-
cing patterns in other states shows that
the analysis of sentencing data in Mary-
land yielded reasonably high levels of
explained variance, it must be kept in
mind that other than seriousness of
offense, this research failed to reveal
statistically significant variables which
explained more than a fraction of the
variance. Moreover, the project was
hampered by difficulties in obtaining
information for a large number of cases.
For instance, in Baltimore, pre-sentence
investigations were not available for
approximately one-half of the cases in the
sample. Consequently, there was a large
number of missing values, resulting in
several cells with extremely small N's
when guidelines matrices were con-
structed.

These considerations led the Maryland

project to consider the development of an .

additional data base. The decision to do
so was also influenced by the Advisory
Board's decision to include juvenile
record and victim vulnerability in the
guidelines, both being variables for which
insufficient information was available for
statistical analysis.

As was mentioned earlier, the additional
data base was constructed by having the
judges on the Advisory Board sentence
hypothetical cases. Four-hundred and
fifty-eight cases for this simulation
sample were developed in such a way as to
supplement the historical sentencing data.
Emphasis was placed on developing cases
which would hypothetically fall in those
cells of the grids (constructed from his-
torical data) that had insufficient
numbers of cases. In addition, cases were
developed which would enable the project
to obtain information on sentencing
patterns including the variables of juve-
nile record and wictim vulnerability.
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Analysis of the simulated sentencing data
produced results very similar to those for
the historical data, with offense severity
once again being the most important vari-
able. Grids were developed for this anal-
ysis to supplement the grids constructed
from the hiatorical data. The actual
guidelines were drawn from both of these
sets of grids, as modified by the Advisory
Board's normative or prescriptive judg-
ments regarding both the appropriate
factors in gentencing and the proper
ranges for particular cells.

The Advigory Board decided to use a matrix
with separate axes for offense and
offender scores only for the class of
crimes against persons. It was thought

that the determination of offense scores
for property and drug offenses would

become mired in the difficulties asso-
ciated with estimating the real value of
drugs or property. Consequently, guide-
lines for these classes consist only of
offender scores for each particular type
of offense within the class.

Since the implementation test phase of the
Maryland guidelines project began on June
1, 1981, the guidelines have gone through
several modifications, with a major revi-
sion done after one year of the implemen-
tation test. Table 10 shows the original
set of offense and offender factors and
their possible scores which were used by
the Maryland project. Early on in the
implementation test, the project's advi-
sory board decided to drop the ambiguous
employment factor. Within thig first
year, the Advisory Board also established
rules for the treatment of sentences
resulting from plea bargains as well as
sentences arising from multiple counts.
In addition, it was decided that all
injuries in rape cases were to be scored
as permanent.
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Table 10

Maryland:

Factors Used in Determining

offense and Offender Scores Under
the First Set of Experimental Guidelines

Offense score

hl

A. Seriousness of offense
B. Viectim Injury

C. Weapon

D. Special vulnerability of victim

ONMFONMFO

Offender score

A. Relationship to criminal justice

system at time of offense g
B. Juvenile delinquency g
2
C. Prior record g
2
D. Prior conviction for offense against
persons (or property and drug offenses,
when relevant) 1]
E. Employment record . g
| -1
F. Prior adult probation or parole
violation or escape 0

-8

(no injury)
(non-permanent)
(permanent or death)
(none)

(other than firearm)
(Eirearm)

(none)

~(mental or physical handicap,

under 10, or over 60)

(none or charges pending)
(on paper)

(not more than 1 adjud.)
(not more than 2 adjud.)
{more than 2 adjud.)
(none)

(moderate)

(major)*

or 1

(unknown, N/A)
(unstable)
(Stable)

or 1

*Determinations were made on the basis of a point system

used by the parole board.
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After approximately a year of experience
with the guidelines, the Maryland project
undertook a systematic revision of the
guidelines. Thig process was completed in
October of 1982, at which time the work-
sheets and matricea that were in use at
the time of this writing were made avaiil-
able to practitioners. (Copies of the
worksheets and the matrices are presented
here as Tables 11, 12, 13, and 14.) In
addition te trying to clarify and simplify
the worksheet and the overall scoring
procedure, the Advisory Board adjusted
several of the sentence ranges within the
cells of the matrices to bring them more
in line with actual sentencing patterns
that were indicated by the first year of
the implementation test,

As can be seen from the matrices, the
In/Out decision has been incorporated into
the guideline grids. Under the guide~
lines, judges have the option of granting
probation to a defendant whose score
places him or her in a cell where most of
the cases in the project's samples (as
modified by the Advisory Board), were
sentenced to probation. In these cells,
the appropriate sentence range is stated
either in the form of probation up to a
certain amount of jail time or probation
up to a certain period of incarceration.

As with sentencing guidelines in other
states, departures from the prescribed
sentence ranges must be justified in writ-
ing by the judges participating in the
project. The guidelines do not include
specific aggravating and mitigating
factors which may be used as justification
for such departures., Rather, they refer
only to certain reasons which may not be
used, including factors already in the
guidelines and defendant characteristics
such as sex or race.
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Unlike some states experimenting with
guidelines, Maryland's project has sought
to directly confront the thorny problems
cf plea bargains and multipie counts,

With respect to plea bargains, it is an
explicit policy that a sentence bargain is
not considered a sufficient reascn-for
departing from the guidelines {Mazryland
Sentencing Guidelires Project, August,
198l1). 1In other wards, judges must
justify "sentences which are outside of
the recommended sentence range regardless
of whether the sentence was the result of
a bargain." Moreover, for bargained sen-
tences where there is no PSI available,
the Sentencing Guidelines Project has
encouraged judges to make use of the
guidelines worksheet to guarantee more

“relizble information and to promote

greater equity among the large number of
sentences of this kind.

With respect to multiple counts, the offi-~
cial policy of the guideline program is
that "(In) most cases, the guidelines will
recommend concurrent ranges for multiple
counts growing out of a single criminal
event" (Maryland Sentencing Guidelines
Manual). Moreover, the "higheat of the
guideline ranges for any of the counts is
the recommended range." For multiple
counts growing out of separate events, the
recommended guideline range is the sum of
the upper and lower limits of recommended
range for -each count.

As the matrices in Tables 12, 13, and 14
indicate, the ranges in the cells of the
Maryland guidelines are extraordinarily
wide; compared, at least, to guidelines
developed in other states. The ranges are
particularly wide in the lower right~hand
corners of the matrices--that is, in those
cells applying to the more serious
offenders. (Note also that there is a
significant amount of overlap between
ells.,)
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TABLE 11

MARYLAND SENTENCING GUIDELINE VORKSHEET

MARYLAND SENTENCING | ©7 ot NAME (Last, Fint, Midale) DOCKET NUMBER
GUt DElINES WORKSHEET .
' [] M | CJwmite [ Hupanc | SUmsDICTION OATE OF OFFERSE - DATE OF PLEA/VEROICT | DATE OF SANTENCING
/ ) / [ femate | [ orack [ owmer / / / / / /
NUMSER OF CONVICTED [~ R TANTENCING JUDGE
m;c:;o“lvtm CRIMINAL EVENT # Ovs O

INSTANTCOUNTTITLE 0. CODK, ART, A SECTION

lDlstaiITiON TYPE (Check Only One) ' Court Trial Jury Trlal |
1  Binding Plea Agraement as to O Non Binding Recommendation [J contested Facts, 5]
Attual Sentence No Piea Agreement
[J Binding Plea Agreement as to 0 No Plea Agreement Uncontested Facts,
Sentence Maximum Or Range _ Contested Legal {ssue
of O otner

OFFENSE SCORE (Offense Against a Parson Only)
A. Serlousness Category of instamt Count

. OFFENDER SCORE
A. Relationship to CJS When Instant Count Occurred

1=y.vii 0 = None or Pending Cases
Iniy . 1 = Court or Qther Criminal Justice Supervision
Sl B. Juvenile Delinquency
8l ~~ 0= Not More Than One Finding of Delinquency .
10=1 , 1 = Two or More Findings Withaut Commitment or
8. Vietim Injury One Cammitment

0 = No Injury
1 = Injury, Non-Permanent
2 » Permenent injury or Death

2 = Two or More Commitments
C. Prior Adukt Criminal Record

0= None

C. Weapor Usage 1 = Minor
0 s No Waapon Used 3 = Modarate

1 = Weapon Other Than Firearm Uud 5 = Major

2 = Firearm Used D. Prior Adult Parcle/Probation Violations

D. Spacial Vulnerability of Vlclim 0= No
0*No 1=Yes
LxYes TOTYAL OFFENSE SCORE TOTAL OFFENDER SCORE
WGUIDILINI RANGE ACTUAL SENTENCE

REASONS (1t Actuat Sentence Dlifers From Guideline Ssntence)

INSTITUTIONAL/PAROLE RECOMMENDATION

OKFENSC ATTURNLY STATES AT‘OQNSV

JUDGE'S SIGNATURE

hmnmm COMPLLTED BY

JUNGE (White); AOC {Blue); PROBATION (Green); FILE (Yellow); PROSECUTION (f’lnk): DEFENSE (Gold)
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Table 12

Offender score

Maryland Sentencing Matrix for Offenses Against Persons

J st

i ———N A AT, £ DA

P

s,

Offense
score 0 l 2 3 4 5 6 l;ogz
1 p p p-3M IM-1Y 3M-18M | 3M-2Y 6M-2Y 1¥-3Y
2 P-6M pP-1Y P-18M IM-2Y 6M=-3Y 1¥-5Y 2Y-6Y 3Y-8Y
3 p-2Y p-2Y 6M~3Y 1Y-5Y 2Y-5Y 3Y-7Y AY-6Y | 5Y~-10Y
4 p-3Y 6M-4Y 1¥-5Y 2v-5¢ | 3v-7¥ @!—8Y 5Y~-10Y | 6Y~12Y
5 IM-4Y _6M-5Y 1Y-6Y 2Y-TY¢ 3Y-8Y 4¥-10Y | 6Y-12Y | 8Y-15Y
6 1Y-6Y 2Y-7Y 3Y-8Y 4Y-9Y 5Y-10Y | 7¥-12Y | 8¥-13Y | 10v-20Y
7 3Y-8Y 4y-9Y 5Y-10Y | 6Y-12Y | 7Y-13Y | 9Y-14Y | 10Y-15Y | 12¥-20Y
8 4Y-9y | 5Y-10Y | S5Y-12Y | 7v-13Y | 8Y-15Y | 10Y-18Y | 12vY-20Y | 15Y-25Y
9 TY-12¢ | 8Y-13¥ | 8Y-15¢ | 10v-15v | 12v-1sy | 15v-25Y isy—sby 20Y-30Y
10 10Y-18Y | 10v-21¥ | 12Y-25¢ | 15Y-25¢ | 15Y-30Y | 18Y-30Y | 20¥-35Y | 20v~L
11 12¢-20Y | 15Y-25Y | 28Y-25Y | 20Y-30Y | 20¥-30Y %sy;asy 25Y-40Y | 25Y-L
12 15Y-25Y | 18Y-25Y | 18Y-30Y | 20Y-35Y | 20Y~35Y éSY-AOY 25Y-L 25Y~I,
13 20Y-30Y | 25Y-35Y | 25Y-40Y | 25Y-L 25Y-1, 30Y-% L L
14 20¥-L 25Y-1, 28Y-1, 30-L | L L L L
15 25Y~1, 30Y-L, 35Y-L“: L L L L L
P= Probation =Months Y=Years L=Life
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MARYIAND SENTENCING MATRIX FOR DRUG OFFENSES
OffendgrScore

Offense

3

4

6 |7 ormore

Controlled Dangerous Substance
(Marijuana)

o Unlawful possessionor administering to

another.

° Obtalning, etc., substance or parapher-
nalia by Fraud, Forgery, Misrepresenta-
tion, etc.

o Affixing forged label, altering, etc., label.

o Unlawful possession or distribution of
controlied paraphernalia.

9 Ete.
Other Drug Misdemeanors

P-IM

P-3M

P.6M

3M-6M

6M-12M

Controlted Dangerous Substance

(Non-Marijuana) .

o Unlawful possession or administering to
another,

° Obtaining, etc., substance or paraphor-
nalia by Fraud, Forgery, Misrepresenta-
tion, etc.

o Affixing forged label, altering, eic,, label.

o Unfawtul possession or distribution of
controlled paraphernalia.

¢ Ete.

/1

i

. P-6M

p-12M

3M-12M

6M-18M

1v.2Y

1.5Y-2.5Y

2Y3y

3Y-4Y

Controlied Dangerous Substance, (Schedule
IV, not PCP nor Schedute 1, Il Narcotics) -

o Manufacture, distribution, etc.
o Counterfeiting, etc.
¢ Manufacture, possession.etc..ofcertain
equipment for itlegal use.
o Keeping common nuisance.
Controlled Dangerous Substance

o paraphernalia 2nd offense
o Paraphernalia to juvenile by person Jor
more years older.

¢+ P12M

p-18M

6M-18M

1y.2Y

.

1.5Y-25 Y
/

‘ 2Y-3Y

| 3Y-4Y.

3.5¢-5Y

) Controlled Dangerous Substance (Schedule

| or W Narcotic or PCP)

o Manufacture, distribution, etc.

o Counterfeiting, etc. .

o Manufacture, possession, etc., of certain
equipment for illegal use,

o Keeping common nuisance Schedule |,

" Na\rcotic or PCP,
° Etc. \\\\ )

. 6M-3Y

1v.3Y

2Y-5Y

JJ
1/

4Y-8Y

5Y-10Y

7Y:14Y

12Y-20Y

Controlled Dangerous Substance -°

¢ importation 4

1Y-4Y

2Y-5Y

3v-6Y

AY-7Y

5y-8Y

6Y-10Y

8Y-15Y

15Y-25Y

P = Probation M = Months Y = Years

b

>
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Maryland Sentencing Matrix for Property Offenses

Offense

ser%ous-

' ness ’
category 0 1 2
Vil P-3M P-6M 3M-9M
Vv and .

VI P-3M P-6M IM=-2Y
III
and IV @ pP=-2Y 6M-3Y: 9M-5Y

p=Probation
i
144 Maryland

Table 14

6M-12M

1Y-4Y

1Yy-5Y

Ms=Months

9M-18M

2Y-5Y

2Y-8Y

Y=Years

:
1y-2Y

3y-7Y

3y-10Y

L=Life

7 or
6 More
1y-3Y 3y-5Y
4Y-8Y 8Y~15Y
7Y-15Y 12Y=-20Y

G
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To some extent, the wide ranges in the
Maryland guidelines are a function of the
generic nature of the system. If the
Guidelines were constructed around speci-
fic offenses, the ranges would undoubtedly
be smaller. Apparently, however, a sig-
nificant reason for the'wide range is that

- mest judges are opposed to:the imposition

of a more structured guideline program,
particularly before the system has been
approved for statewide implementation.

Perhaps due in part to these wide ranges,
initial indications are that the rate of
agreement between actual sentences in the
four test jurisdictions and the recom-
mended guideline ranges is fairly high.

As of February 8, 1982, 71 percent of the
single count cases in the test program
(N=1299) were in agreement with the guide-
lines, with five percent above the recom-
mended range and 24 percent below. The
agreement rate for multiple counts growing
out of a single event (N=434) was 61 per-—
cent, with 30 percent above and 10 percent
below (Maryland Sentencing Guidelines

Project, May, 1982).

'In conclusion, the experience of Mary-.

land's Sentencing Guidelines Project N
serves as a reminder of the gap that often

exists between the theory of sentencing

guidelines and their actual construction
in the real world. One could conceivably
find fault with the Project's decision to
employ the data from the sample of sifu-
lated cases on the grounds that methodo-
logical rigor was sacrificed for

expediency. However, in light of the
difficulties confronting the project, the
decision seems to have been a necessary
and correct one. One could also find
fault with the ranges contained within the
matrices or even with ‘the decision to
dévelop generic-type guidelines. Again,
however, these decisions were algo

constrained, to some extent, by political
realities. ’

In the preface to the most recent Maryland
Sentencing Guidelines Manual, it is stated
that substantial progress“has.been made by
the project/ towards its goals of "articu-
lating an q&plicit sentencing policy,
providing information to new or rotating
judges, promoting increased visibility and
understanding, and increasing equity." To
this is added the caveat that less pro-

sgress has been made with respect tg the.
goal of increased equity than has been
made with the others. While it is impos-
sible for us to confirm or deny these
assertions (not* to mention assessihg the
impact of the guidelines on the prison
population), it does appear that the

. guidelines will help to rationalize sen~

- tencing in the state, particularly if they
‘are implemented statewide and are not ren-
dered irrelevant by mandatory minimum sen~
tencing provigsions. On the other hand,
prima facie indications are that the -
guidelines would better promote equity if
the recommended ranges within them were
narrowed. Needless to say, however, it is
too early to assess the ultimate impact of
the Maryland guidelines.

)
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MASSACHUSETTS

Traditionally, Massachusetts has had one
of the lowest rates of sentenced prisoners
per 100,000 civilian population in the
country (Sourcebook, 1982). For

example, as of December 31, 1979, only:
Vermont and North Dakota had lower rates.
This is particularly surprising in view of
the degree of urbanization in the state.
This situation has, however, begun to
change. 1In 1981, the inmate population
increased by 18.4 percent, compared to an
increase of 12,3 percent for all states
(including Washington, D.C.). While it
would be inappropriate to speculate here
on the causes of this increase, it ‘is
important to keep in mind that this ‘ate
of inmate population growth parallels
efforts by the statae legislature to pass
tougher sentencing laws for particular
types of crimes and criminals. As with
many other states, these laws have gen-
erally taken the form of mandatory minimum
sentencing provisions,

An overview of criminal justice in
Magsachusetts

Criminal justice in Massachusetts is
administered through a two-tiered court
system. The lower courts have exclusive
jurisdiction over all minor offenses with
a maximum sentence of fiv¢ years or less,
although the lower court is only author-
ized to impose a sentence of up to two and
one half years. The remaining cases may
be tried only by the superior court, after
indictment by a,,‘and jury.

pa .
One of the mgst important features of the
Massachusetts court system is that all.
defendants convicted in the lower courts
have the right of appeal to the superior
court for a trial de novo which will

Preceding page blank
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| dissolve the lower court verdict. 1If a

defendant is subsequnnt v found guilty by
the superior courtﬂ?ﬁe\ ' she may receive
a longer : entence, prov1ded that it does
not exceed two and one half years.

Most defendants seek a trial de novo if

any sentence of imprisonment is made by Ay
the lower court. The resulting combina- ‘
tion of appealed cases and indic¢tments
creates a substantial backlog of cases for
many superior courts, which in turn gener-
ates increaséd pressure for plea bargain-
ing at the superior court level. This
effect is especially pronounced in the
jurisdiction which includes Bostgi=-the
sSuffolk County Superior Court. As
Professor James Beha has noted, "The
result is that a trial -on the meritd is
less frequent in Suffolk Superior Court
than in the lower courts of Boston,
although it is only at the superior court
level that a jury trial is available"
(Beha, 1977).

Y

The criminal code of Massachusetts has not
been systematically revised for sewveral
decades. Vestiges of common law pervade
the code--as, for instance, with the
distinction between burglary in the night-
time and burglary during the day. Sen-
tencing under the code has generally
occurred within a framewnrk of broad
indeterminate penalties, whereby judges
establish indefinite terms by setting
minimums and maximums.

Even by the standards of indeterminate
sentencing in other states, judges in
Massachusetts have an extraordinary amount
of discretion in determining sentence
lengths. For example, for the offenses of
second degree murder, armed robbery,
unarmed robbery, armed assault within
dwelling houses, rape, and rape of a child
under sixteen, the sentence may be life

Massachusé@ta 147

R S
S XY




-

s o gt et A e

Recent changes.

imprisonment or any other term.of years.
The maximum sentence for manslaughter, -
assault with intent to rob while armed,
and unarmed burglary at nighttime is 20
years. A ten-year maximum sentence exists

for assault with intent to murder or maim,

assault with intent to rob, and daytime
burglary, while a five-year maximum
applies to a variety of other property
offenses (Massachusetts General Laws

Annotated, Thapters 265-269).

Judicial discretion is limited by prohibi-
tion of probation for certain cases and by
the existence of several mandatory minimum
sentencing provisions. Probation is pro-
hibited for any crime punishable by life
imprisonment, any crime where a dangerous
weapon was invoked, and for persons
previously convicted of a felony. Persons
convicted of armed robbery with a con-
cealed or "distorted" identity must
receive a sentence of not less than five
years, and one riot less than ten years for
subsequent similar offenses. Minimum
sentences of five yesars also exist for
persons convicted of burglary who have
previously been convicted of any property
offense. In addition to these provisions,
the code raises the maximum penalty for
felonious larceny (over 100 dollars) from
five years to twenty years for persons
with a prior larceny conviction and for
those convicted at the same ‘time of. at
least three charges of larceny. Since:
1978, there has also been a habitual cri-
mtnality provision which requires judges
-+0 sentence offenders with at least two
felonv convictions for which a sentence of
three or more years was received to the
maximum term of years allowed by the stat-
utes (MGLA, Chapters 265-269, 279).

The cdde'also contains

parole eligibility requirements (initially
established in 1955) which generally ~
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- and persons serving life sentences,

require that violent offenders, offenders
convicted of arson or arson-related
crimes, and persons committing crimes
while on parole, must serve two-thirds of
their sentences and never less than two
years before being eligible for parole
(MGLA, Ch, 127, sec. 133). Non-violent
offenders are required to serve one=third
of their sentences or at least one year
before bheing eligible for parole.

Since 1973, gobd time provisions have

existed on a scale according to the length

of the sentence, ranging from 2.5 days per
month for sentences of 4 months to a year
to 12.5 days per month for sentences over
four yvears. Additional sentence reduction
credits are available for participation in
speclal programs, except for sex offenders
Under
the code, any portion of sentence reduc-
tion credits may be revoked for violations
of prison rules, -

In 1974, the legislature moved beyond the
previously legislated prohibitions of pro-
bation and minimum sentencing provisions
0 the establishment of minimum unsuspend-
able santences for certain types of
offenses. The first of the two new provi-
sions stipulated that anyone convicted of
using a firearm in the commission of a
felony must receive an additional sentence
of not less than two years in ‘jail or
between two and one-half and five years in
prison. In addition to making the sen-
tence non-suspendable, the provision also
prohibits parole until the original sen-
tence has expired. Moreover, for second
and*subsequent convictions, the sentence
is fixed at five years in prison (MGLA).

In 1980 and 1981, the 1egislature passed a

/ series of special mandatory minimum sen-

tencing provisions for particular offenses
and/or offenders-~namely, repeaters. In

R

0

1980, a mandatory minimum prison sentence
of one year was established for persons
convicted of their second motor vehicle
theft (MGLA, Ch. 266, sections 28 and 29,
1982 supplement). Also during this ges-
sion, the legislature created a new struc-
ture of penalties for violations< ! the
Controlled Substance Act (MGLA, Ch. 94C,
sectors 32 through 32F). The new provi-
sion contains a graded schedule of manda-
tory minimums for: trafficking different
amounts of marijuana, cocaine, and narco-
tics; the distribution of: various sub-
stances to minors; and for repeat
offenders convicted of either trafficking
offenses or the distribution or maanac—
ture of Class A substances (e.g., heroin),

Class B substances (e.g., cocaine), or
Class C substances (e.g., LSD). ' The
table below provides an illustration
of these schedules (Chapters 265, Sec.
18B, 1980 Supplement).

The second provision, also known as the
Bartley-Fox amendment, changed the
Massachusetts law prohibiting the carrying
of a firearm without a permit by estab—
lishing (again, in 1974) a mandatory mini-
mum prison sentence of one year without
parole or furlough. The mandatory minimum
sentence exists within an indeterminate
range of two and one-half to five years in
prison (MGLA, Chapter 269, Section 10).

Mandq}pry minimum sentences for the offense of distribution or
~ manufacture of controlled substances in Massachusetts

Indeterminate sentence

Mandatory minimum

‘ . 2nd & subse- 2nd or sub-

Type of gentence J1at offense quent lat offense sequent
' offense offense

Class A (heroin and

other narcotics) 110 yrs, 5-15 yrs. 1 yr. 5 yrs,
Class B (including _

cocaine & one narcotic 1-10 yrs. - 1 yr. 3 yrs.

phencyclidine (pcp)t 1-10 yrs. 3 yrs.
Class C (LSD) 2 1/2-3 - - 2 yrs.

yrs.*

Class D 1-2 yrs. 2 1/2 yr. Max., =~ -

*the indeterminate penalty for this class was

O +phe provision dealing with the distribution of Class B reform of PCP was passad in v

actually lowered to 2 1/2 from 5 years.

1981.
i) kg’ P ‘,1(
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In a study of the effect of the Bartley-
Fox amendment, Beha concluded that while
judges resented the constraints placed on
them by the law, there was no evidence
that they were attempting to circumvent
its provisions (Beha, 1977). According to
Beha, in the first year after the law took
effect, the number of acquittals and dis-
missals in the Boston courts did indeed
increase, but primarily as a result of the
loss of the informal disposition option
previously available to judges. Gener-
ally, however, the Boston judges did not
change their approach to sentencing, other
than, perhaps, to devote more attention to
the,technicalities of defense "arguments.

Beha also found that, with the exception
of firearms assaults not resulting in.
injury, there was not a noticeable
increase in the number of prosecutions of
the firearm law as a charge accompanying -
other crimes involving the use of a fire- “
arm. Beha attributed this to the stiff
provisions for gun-related crimes dis—
cussed previously and to the widespread
belief among police..and prosecutors that a
firearms violation does not increase tha
chances of conviction for a gun-related
crime. However, the number of prison sen-
tences for those convicted of the firearms
vioclation determined by the lower courts
increased substantially, contributing to
the backlog of cases in the superior
court, 65

In 1981, the legislature passed a series
of mandatory minimum sentencing provisions
relating to violent crimes against the el-
detly (MGLA, Ch, 265, Sections 15A, 15B,
18, 19, and 25). Two-year mandatory mini-
mum terms of imprisonment were established
for repeaters of the following offenses
where the victim was 65 years or older:
assault and battery with a dangerous weap-
on; assault; assault with a dangerous
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weapon; unarmed robbery; and theft. In
addition, a two-year mandatory sentence
with a one~year mandatory minimum term of
imprisonment was established for repeaters
of the offense of larceny from an elderly
person.

Other legislative changes relating to sen-
tencing in the last ten years included the
creation of some new cffenses (e.g., the
distribution of drug paraphernalia), the
increase of maximum penalties for certain
offenses, and the passage in 1975 of a
provision allowing judges to suspend any
portion of a sentence (MGLA, Ch. 94C, 265,
and 279, 1982 Supplement).
bility requirements remain essentially the
same as before. As mentioned above, good
time regulations were revised in 1973.:

To summarize, the current structure of
sentencing in Massachusetts represents a
combination of extreme indeterminacy and
statutory severity for certain offenses
and offenders. - Generally, the criminal
code provides both judges and parole
authorities with a great deal of discre-
tion in determining the amount of time
served by offenders. However, discretion
is restricted for cases of violent '
offenders, some types of repeat offenders,
and particularly for offenders convicted
of carrying or using firearms., At the
present time, It appears that Massachu-
setts will retain this system, at least in

‘its general form.

Sentencing guidelines in Massachusetts.

The Massachusetts Superior Court System

.used non-binding, statewide sentencing

guidelines on an experimental basis for
one year beginning on May 15, 1980. The
guidelines were developed by the Superior
Court under a grant from the Massachusetts
Committee on Criminal Justice. The data

k2 R T

T

Parole eligi==

". of cases.

base for the project consisted of a random
sample (N=1,440) of 4,500 Superior Court
sentences imposed in the stata's largest
counties between November, /1977, and
October, 1978. Information for these
cases was gathered from probation reports,
court files, and district attorney
files.66 At the present time, guidelines
are not being used in the state; nor are
there any efforts underway to implement
them,

. In Massachusetts; guidelines were unique

in that they applied only to those cases
where conviction resulted from a trial.
There was, however, no corresponding

. effort to limit the data base to those

cases where the dgsfendant was convicted
after trial. In other words, the data °
base was a sample of all caSes in the
aforementioned period in which a-sentence
was imposed. Thus, the data and statis-
tical analysis could just as easily have
been used to construct guidelines for all
felony cases.

The reason for this limited applié;tion of
the guidelines is unclear, It does appear
that there was concern, particularly among
researchers, about the possibility of sen-
tencing disparities between trial and non-
trial groups of defendants. Specifically,
some members of the Sentencing Guidelines
Project were interested in the question of
racial disparities between these two types
In addition, special interest
in trial cases may be attributable to the
de novo trial system discussed above.

In any event, the limited scope of the
guidelines was indicative of theKexperi-
mental nature of the policy.

The guidelines were constructed on the
basis of four variables: 1) use of
weapon, 2) injury to victim, 3) serious-

_ness of current offense and 4) seriousness

e
NI
v

of prior offenses. As can be seen from
this list, the guidelines for all offenses
were developed around one formula. In
other words, instead of constructing a
matrix for each guideline offense based on
certain offense and offender characteris-
tics, the Massachusetts project factored
the seriousness of the current offense
into one equation. This approach is
consistent with the relatively small
sample size, and the limited scope of the
project. However, it may also mean that
the guidelines did not adequately discrim-
inate among the different sentencing
patterns .for different offenses.

o

Analysis of the data indicated that the
four factors chosen were important in
previous sentencing practices in Massachu-
setts., However, in a portion of this
research dealing with sentencing dispari-
ties among racial groups, a more compre-
hensive analysis of a large subset of the
entire sample (N=931) indicated that six
variables were "consistently related to -
sentence length".67 These variables
were: 1) seriousness of the offense, 2)
amount of bail, 3) prior prison time

-

served, 4) extent of injury to the victim,

5) whether the defendant was confined at
the time of sentencing, and 6) the sen—
tence recommended by the district

attorney. According to Thomas Jakob Marx .

of the Sentencing Guidelines Project, when
combined in a regression equation, these
six variables accounted for 68 percent of
the variation in sentence length after
trials and 86 percent of the variation in
sentence length after plea ratifications.
Of these six variables, the district
attorney's recommendation had the most
explanatory power, at least in the non-

“trial cases. 1In fact, it accounted for

over 90 percent of the explained vériance
in this group. It was also found to be
important in the trial group, but the num-
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ber of cases where this information could
be obtained was too small to permit sta-

tistical analysis (Marx, 1980).

Clearly, then, the factors used in the

guidelines were generally not the most
significant factors from a statistical
point of view. (The amount of explained
variance reported by Marx is extraordi-
narily high.) There are of course, neces-
sary trade-offs 'in the development of sen-
tencing guidelines between those factors
which are statistically important and
those which are appropriate for senten-
cing. Understandably, for example, the
Massachusetts project 4id not use vari-
ables such as the amount of bail or the
defendant's status at the time of disposi-
tion. Moreover, the fact that the trade-
offs must occur is not necessarily
indicative of improper sentencing deci-
sions. In other words, the statistical
significance of a particular variable
"does not necessarily indicate that the
judge consciously considered that factor
when sentencing®™ (Marx, 1980). For
example, the significance of a variable
such as amount of bail may be an artifact
of the analysis insofar as it captures
characteristics of the offender or the
offense not otherwise captured by the
data.

As with most other sentencing guidelines
research, the Massachusetts project com-
bined its factors in a formula in order to
weight each factor on the basis of its
relative importance within the formula.
Thus, when a defendant was sentenced he
received a score for each factor. In -
Massachusetts, the score represented a
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number of months of effective time or real
time--that is, the amount of time actually
spent in prison between imposition of the
sentence and the date of parole eligibil-
ity, not countina. good time. Xor the use
of weapons factor, the score -crpenalty
was nine months of incarceration if a
dangerous weapon was used.6 With
respect to the second factor, injury'to
the victim, the penalty ranged from 9 to
45 months, depending on the seriousness of
the injury. The third factor, seriousness
of thé offense, had penalties from 2.1 to
8.4 months, depending on the statutory
maximum for the particular offense. ' For
the last factor, the seriousness of prior
offense, the range was from 1.6 to 6.4
months. -

The Massachusetts guidelines were similar
to sentencing guidelines developed in
other states in that the total score for

the factors was the basis for a guidelines
range. In Massachusetts, this range was

.from 50 percent below to 50 percent above

the total score of monhs. As with other
guideline plans, when a judge imposed a
sentence outside of this range, his or her
reasons were to be stated in writing. 1In
addition, a panel of Superior Court judges
was created to periodically review sen-
tenceg which were outside the range and to

.consider modifications of the guidelines.

While there was general compliance during
the experiment, some judges thought that
the guidelines were too mechanical and
complicated. In any event, it does not

appear that guidelines will be introduced”

again in the state.
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MICHIGAN

In the late seventies, it appeared that
Michigan was one of the states in which
comprehensive reform of an indeterminate
sentencing system was certain to occur.

In addition to several isolated statutory
changes which went into effect during this
period, there were also several major
determinate sentencing proposals which
received serious consideration.$9 How-
ever, attention eventually focused on
empirically based sentencing guidelines as
an alternative means of reform and in 1978
the Michigan Felony Sentencing Project
(MFSP) was established in order to develop
and test guidelines for all felony
offenses in the state, Since that time,
guidelines have been developed, tested,
revised and subsequently implemented on a
voluntary basis by 25 of the state's 165
trial judges.’0 Yet at the time of this
writing, the future of the guidelines
project was extremely uncertain. Efforts
have Peen underway since June of 1982 to
get ‘he State Supreme Court to implement
the guidelines on a statewide basis. ‘
However, a combination ‘of political oppo-
sition and changes in the composition of
the court have resulted in an indefinite
delay in the court's consideration of the
guidelines system.7l’

While it is impossible for us to predict
at this time whether or in what form sen-
tencing quidelines will ultimately be
implemented in Michigan, it is clear that
the momentum of the project has at least
temporarily slowed down. Regardless of
the future of sentencing guidelines, how-
ever, there. have been several significant
statutory revisions in recent years which
affect sentencing policy in the state.
Before returning to a more detailed dis-
cussion of the sentencing guidelines

project, the nature of these revisions is
briefly outlined.

Recent reforms

Until 1977, sentencing in Michigan was
almost exclusively indeterminate. In
February of that year, a two year gun law
(M.C.A.A., Sec. 750.227) became effective.
Under this law, a mandatory two-year
prison term is prescribed for any person
convicted of possession of a firearm dur-
ing the commission of a felony. Five-and
ten-year prison terms are mandated for
subsequent convictions. These sentences
are to be served consecutively to the
predicate felony.

In May of 1978, the state reinstated harsh
penalties for drug law violations which
had been eliminated in 1971. The revised
Controlled Substances Act specifies con-
secutive mandatory terms without parole,
suspension, or probation other than life-
time probation. Also in 1978, Proposal B
was enacted into law by virtue of being
passed in a statewide referendum. This
law established a class of felony sen-
tences (encompassing a total of 76
offenses) for which no good time or
special parole releases are allowed
(M.C.L.A., Sec. 750.92). In other words,
the effect of the law was to require that
persons convicted of the enumerated
offenses must serve the minimum sentence
to which they have been sentenced.
Included among the enumerated offenses
were a variety of arson-related crimes,
numerous types of assaults, breaking and
entering, several firearm offenses, three
degrees of criminal sexuai conduct, as
well as several other sexual offenses, and
both armed and unarmed robbery.

In recent years, Michigan has also enacted
a Prison Emergency Powers Act which
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authorizes the governor to declare an
emergency when the prison population
remains above capacity for 30 consecutive
days. Under the law, which was the first
of its kind in the nation, minimum sen-
tences for approximately 85 percent of all
irmates are shortened by ninety days
(Gardner, 1982)., In 1981, invocation of
the law resulted in the release of 900
inmates.

Notwithstanding these recent changes, sen-
tencing in Michigan remains largely
indeterminate. Unless otherwise stipu-
lated, the court imposes a minimum term to
go along with the maximum penalty which is
provided by statute: if the sentence is
life imprisonment, no minimum term is
imposed. Probation is available for most
cases., For reoeat offenders, the maximum
term may be increased up to 1 1/2 times
for a first-time repeater, and up to twice
the original maximum term for felons con-
victed of their third or subsequent
offenses. For felons who have haa: three
or more previous felony convictions,
judges may impose-a life sentence if the

. maximum for the offense as a first offmnse

is more than five years, and life to
fifteen years for other offenses. A
‘Finally, except for those cases governed
by the aforementioned mandatory provisions
as well as three-time repeaters, offenders
are eligible for parole after serving the
minimum term minus reductions for good
time.

The Michigan sentencing guideliﬁes
project

Sentencing gquidelines were implemented on
a three-month trial basis in March of
1981, culminating almost three years of .
The guideline
matrices were designed b \the MPSP
researchers working in conjunction with
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the Michigan State Court Administration
Office, and with the assistance of -the
judiciary and the state bar. The project

operated independently of the state legis-

lature.

The Michigan guideline effort has been
grounded in the belief that a system of
carefully developed guidelines, used
within an indeterminate sentencing struc-
ture, was the best alternative for sen-
tencing reform. The follommng rationale
for a guidelines system was contained in
thg MFSP's final report:

A guidelines system can
provide an understanding of
sentencing practice, unambig-
uous guidance to judges,
flexibility in decigion, and a
method to continuously monitor
the sentencing process. This
system provides a level of
rational policy input, over-
sight, and accountability that
is not available in other
sentencing alternatives
(Zalman et al., 1979). "

The guidelines were the result of an
“extensive empirical analysis of sentencing
patterns found to exist in 1977 in Michi-
gan. The research was based on a strati-
fied random sample of approximately 6,000

cases, representing about 25 percent of
all sentences imposed in 1977. The sample
was stratified for geographic region to
adequately represent rural areas,
resulting in three strata designated
metropolitan, urban, and rural.. Further
stratification selented five offense
severity categories according to maximum
penalty. This process allowed the
researchers to draw cases randomly from a
total of 15 stratifications. More than
400 variables were included in the data

collection instrument, of which 110 were
deemed by an advisory group of judges to
be "potentially revelant determinants of
sentencing" (Zalman et al., 1979). These
factors were divided into .two groups-—-
offense and offender characteristics.

Multiple regression analysis of the data
showed statistically significant patterns
in judicial sentencing, although they were
not pronounced. The researchers noted
that their data showed offender character-
istics to be the most salient determinants
of whether a person is incarcerated or
not, suggesting that in Michigan prior
record and social stability factors were
the primary determinants of the IN/OUT
sentencing decigion. With respect o the
length of sentence, the researchers
reached similar conclusions. While
patterns were faint, offender characteris-
tics were the most important in non-
violent crime categories, whereas the
offense characteristics were the most
salient for violent and drug offenses.
Certain inappropriate variables such as
race and age were found to be signifi-
cantly related to some sentencing varia-
tion, and the authors stated that the
results of the study strongly indicated
the presence of sentencing disparity in
Michigan'in 1977. The authors concluded
that sentencing patterns were discernible
but "fuzzy". They reasoned;*hqwever, that
this was "the result of many judges making
decisions carefully and rationally but
without any explicit guidance," and
further suggested a guidelines approach as
an appropriate starting point in struc-
turing judicial decision-making (Zalman et
al., 1979).

The guidelines developed for use in Michi-
gan were based in large part on the prior
sentencing research. The most frequently
occurring felonies, which also had a stat-

utory maximum of at least two years, were
categorized into eleven broad crime types:
homicide, negligent homicide, assault,
robbery, sex crimes, drug offenses, burg-
lary, larceny, fraud, prqperty destruction

‘and arson, and weapons possession. Within

each crime group, ;& guidelines matrix was
developed for eachh set of crimes that
shared the same statutory maximum penalty.
Grids were developed for penalties that
range from 24 months to life or term of
years. Departing from the earlier
research recommendations, the IN/OUT and
length decisions were combined in each
grid. A grid consists of a prior record
index with six categories (except for the

negligent homicide grid which has only
three), and an offense severity scale with

three divisions. Thus, a typical 3 x 6
grid consists of 18 sentencing cells (see
chart on following page).

The numbers in each cell indicate the
guideline range, which includes the appro-
priate minimum sentence within the in-
determinate sentence structure. Thus, any
jcell with a "0" as the low end of the
range leaves the sentencing judge with
broad discretion as to type of sentence.

tthe prior record and offense severity
dimensions were formed by using the
regression coefficients of each signifi-
cant variable from the sentencing study
data. That is, with the variables statis-
tically weighted in terms of their
salience to the sentencing decision, their
relative importance in making future ’
decisions was preserved. The authors
believed that sentencing disparity or
variance was thus minimized by excluding
inappropriate factors.’2 Furthermore,

they felt that this method could insure
that there was not a sudden or drastic
change in sentencing patterns. Sentencing
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Michigan Guideline Grid Sample
‘ Life or term of years
c:ini.;roup statutory maximum
Prior record :

A B c D B P

o \ 12 3-4 5-6 7-8 9+
L 0-3 ' 0-36 12-48 12-48 36-60 48-84 72-120
M 4-7 36-72k 48-84 60~-102 72-120 96-180 120-240

- 96 120-240 180~240 | 180-300 180-300
"o 72120 96-180 or Life | or Life

outside of the guideline ranges was per-
mitted provided reasonable mitigating or
aggravating factors were indicated.

The Michigan guidelines were developed
fron an exceedingly thorough and compre--
hensive research effort. However, the
transition from guideline research and
development to guideline--implementation
has been somewhat cumbersome in Michigan.
The actual scoring and sentencing proce-
dures involve a myriad of forms, some of
which have proved to be complicated to
use. Adequate training of court personnel
to insure standardized use has also been
difficult. It is generally felt that the
complexity of scoring offenders for guide-
line sentencing has slowed implementation
efforts.

The project attempted to alleviate many of
these problems after the three-month trial
period was completed in May of 1981. 1In
addition to fine-tuning the matrices, the
training manual was ravised to make it
clearer and generally eaeiet t:ausei The
revised Sentencing Guidelines nual was
completed and presented to the State
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Supreme Court in June of 1982. Since that
time, there have been no major changes.

Notwithstanding improvements in the design
of the manual and adjustments in scoring
procedures, the guidelines now awaiting
action by the State Supreme Court remain
esgsentially the same as those fgrst devel-~
oped for use in 1981.  Critics have sug-
gested that while fulfilling the intent of
providing structure to the sentencing
decision, the guidelines may fall short of
the goal of reducing disparity. The Mich-

-igan guidelines provide extremely wide

sentence ranges. In addition, overlapping
ranges between adjoining cells in the
Michigan matrices have raised questions
regarding the validity of deferidants with
different prior records receiving the same
guideline sentence. Despite these criti-
cisms, the Michigan guidelines are founded
on a reliable research methodology and
were developed with the assistance of
legal practioners. They represent
research and legal sophisticatggn well
beyond that used in the earliest guideline
research,

e s g, i

g o T g

Impact

While Michigan's prison population went up
substantially in the mid-seventies, by
1978 it had begun to level off (Source~
book, 1981). Gardner (1982) reported
that there was only a 1.8 percent increase
in 1981, a year when the national overage
increase was 12,5 percent. Observers
-attribute this relatively moderate growth
to a declining rate 6f commitments and to

the Prison Emergency Powers Act discussed
above, ‘

On the face of it, then, it appears that,
so far, the sentencing changes of recent
years Liave not had a sigﬂig}cant impact on
the overall severity of sanctions or the
aggregate amount of time served by
inmates. This conclusion is supported by
evidence obtained by Heumann and Loftin
(1979) on the effect of the Felony Fire-
arms Statute and a concurrently enacted
county-wide plea bargaining ban on case
processing and dispositions in Wayne
County (Detroit). The research consisted
of interviews with court perjonnel and
statistical analysis of dataﬁfrom both
Detroit's computerized courtﬁigformation
system and prosecutorial files. :With
respect to case information, the data base
was comprised of before and after samples
for the offenses of armed robbery, felo-
nious assault, and all other assaults.
The first period incliled cases disposed
of between July 1, 1976, and June 30,
1977, while the second period encompassed
offenses committed and disposed of .in the

six-month period after the law went into
effect.

.A word of caution is in order regarding

the small sample sizes employed by the
authors, particularly with respect to the
after samples.?3 with this caveat in
mind, the authors found that prosecutors

&%

were generally enforcing the state's new
gun law and were adhering to the county's
ban on plea bargaining. It was found that
while there was "some slippage®™ at the
warranting stage, the "exceptions were
relatively infrequent and made only in
borderline cases.”

The analysis indicated little change in
the disposition patterns of armed robbery
or felonious assault cases. However, for
the offenses categorized as other
assaults, there was a tendency toward
increased early dismissal as well as a
decline in the percentage ¢f convictions
after the gun law went into effect. While
there was also a slight increase in the
likelihood of imprisonment for defendants
in this category whose cases did not
result in dismissal or acquittal, overall,
the data suggested that after the new law ‘
went into effect, a limited amount of
discretion was being exercised to protect
some of these offenders from prison.

\
Heumann and Loftin discovered that there
was only a slight upward«ahiftiﬂn the
average sentence as a result of the new -
law. Specifically, the study found:

1) For every 100 robbery cases, an
average of seven defendants who would
have received a two-to-five year
sentence...now receive a sentence of
five years or more.

2) For every 100 defendants charged
with felonious assauit, an average of
9 received a sentence of two years or
more...who would have received a less
Severe sentence....

3) An average of 11 other assault
defendants per hundred who would have
received a lighter sentence in
Segment One (before the new law went

Michigan 157

»a g

-




into effect) received a sentence of
two years or more in Segment Two
(after the new law went into effect).

In addition, the analysis indicated that
the "...only increase in the proportion of
cases that go to trial is in the felonious
assaults, and these trials are associated
with light sentences."

These findings, (relating to type and
length of sentence), were.confirmed in a
study done by Loftin and McbDowall
(1981).74 This study was based on the
dispositions of 8,414 cases in the period
from 1976-78 where the initial charge was
a violent felony. A modified form of
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multiple regression analysis indicated
that the gun law had a negligible effect
on both the length of time served and the
probability of incarceration for offenders
charged with murder or armed robbery. On
the other hand, the analysis showed slight
increases along both of these dimensions
for offenders charged with felony assaults
and other assaults involving guns.

In conclusion, the available evidence
indicates that the Michigan mandatory
minimum gun law has had only a modest
impact on both case processing and court
disposition patterns. Unfortunately,
there is no available research relating to

‘the impact of the new good-time law.
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MINNESOTA

Since the Minnesota Sentenzing Guidelines.
went into effect in May of 1980, the pre-
sumptive sentence for approximately 80
percent of all felony convictions is a
stayed sentence. Minnesota, then, is in a
significant minority of states that have
undergone sentencing reforms which d4id not
generally increase ‘zanctions. Also,
Minnesota is in the minority in the delib-~
eration, care, and methodological sound-
ness employed to establish the content of
the reform. Regardless of whether just
deserts is the only appropriate rationale
for punishment, or whether on-going crimi-
nal justice systems and practices even-
tually absorb some of the reform, the
Minnesota guidelines present a uniform and
articulated goal for sentencing. Finally,
the Minnesota reform is unique in that it
was based on a decision that prison popu-
lations should not exceed the capacity?5
existing when the reform was drafted.

Context of Reform

Prior to 1980, Minnesota had an indeter-
minate sentencing system that stressed a
rehabilitation model of sentencing. As in
most states with an indeterminate sen-
tencing structure, the court made the
decision whether to incarcerate an
.offender or grant probation, and if the
offender was to be incarcerated, the judge

. would set a maximum term that could be as
"low as one year and one day and as high as

the statuviory maximum.’6 The decision as

" to the length of time actually served in

the institutions was left to the parole
board.

Earlier, Minnesota had a part~time parole
board which the legislature abolished in

1973 by creating the Minnesota Corrections
Board (MCB), consisting of four full-time

members and one full-time chairperson. 1In

/response to a law suilt by the Legal
7 Assistance for Minnesota Prisoners (LAMP)

group, the MCB developed parole guidelines
similar to those in use in the federal
gystem to facilitate the equitable treat-

ment of inmates and assist the board in

assessing parole release.?? The parole
guidelines became effective in May of
1976, making Minnesota the first state in
the nation to implement empirically devel-
oped parole guidelines. The development
of parole guidelines, however, did not end
legislative interest in different senten-~
cing reforms. Between 1975 and 1978, the
Minnesota Legislature considered a variety
of different approaches regarding senten-
cing. As in many states, the interest in
sentencing reform resulted in political
battles and created unexpected alliances
between certain members of the state leg-
islature, including coalitions of law and
order conservatives and correctional
liberals.78

In 1975, Senator McCutcheon introduced a

. determinate sentencing bill which elimi~

nated parole and stipulated fixed terms.
It did not mandate prison sentences, or
structure discretion as to the IN/QUT
decision. Although not dissimilar from
other determinate sentencing bills in
other states, this bill raised consider-
able controversy, and was eventually .
tabled by the Senate Judiciary Committee
which expressed concerns over the elimina-
tion of judiecial discretion and other
potentially negative side effects. How-
ever, funds were appropriated for an
interim study on the ideas in the bill,
and near the end of 1975 the Senate Select
Committee on Determinate Sentencing

" reviewed the isgue, heard testimony, and
~ drafted a greatly modified version wf the
" bill which was then introduced in early

1976. . :
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The new bill slightly altered the idea of
determinate sentencing. Flat or deter-
minate sentences were seen as the ideal,
if sentencing equity was to be achieved,
but judges were to be allowed to deviate
plus or minus 15 percent of the determi-
nate sentence to take into account aggra-
vating or mitigating circumstances. Also,
the bill had a provision for extended
terms for habitual violent offenders.

Even this new bill had critics, however.
Those in opposition to the bill felt that
it was not sensitive to variations in of-
fense types or in offender characteris=-
tics. That is, one armed robbery was not
seen to be the same as all other armed
robberies, and one offender might have a
different motivation or background than

» another. The flat time provisions of the
bill were criticized as not discriminating
enough to be fair in determining equitable
punishments., Also, those opposing it felt
that the new law would impact only on
those who were to be imprisoned. If there
were inequities involved in the determina-
tion of sentence length, there could also
be inequities in the determination of
prison, probation or jail and probation.
The new bill did not address these ques-
tions. However, it passed late in the
legislative session only to be vetoed by
the Governor because "...the enabling
clause for the extended term provision was
'inadvertently omitted during final revi-
sion" (Parent, 1978). o

Dale Parent, then the research director of
the Minnesota Sentencing Commission, de-
scribed the situation well.

.+.With the opening of the 1977 ses-
sion, many observers expected a quick
repassage of the vetoed bill, but frus-
trated legislators interested in sen-
tencing reform led members of the House
Criminal Justice Committee to a con-
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sideration of sentencing guidelines.
Thus, in 1977, the two houses of the
Minnesota legislature passed substan-
tially different bills on sentencing.
The Senate adopted an amended version
of the 1976 bill, while the House
adopted a sentencing guidelines bill,
Since 1977 was the initial year of a

two~year session, there was enough time

to reconsider a meshing of the two
bills, and in 1978 a conference com-
mittee eventually came to an agreement
about .them and reported out a bill
which was quickly approved by both
houses and signed into law by the
Governor.

It is important to note that the new
law essentially left the 1963 Criminal
Code intact, making no major changes to

the intent of the Code or the gtatutory

offenses or their penalty structure.
Also, of importance, the Commission
created by the new law was primarily
composed of criminal justice practi-
tioners who did not completely share
the political interests in the sen-
tencing reform debate as 4id legisla~
tors. Although the Commission was
given specific charges by the legisla-
ture, the legislature was, in effect,
returning the problem of how to resolve
the details of sentencing reform back
to those who worked most closely with
sentencing. Finally, the Commission
was not given detailed or specific in-
structions as to what aspects of sen-
tencing had to be included in the
sentencing guidelines. (Parent, 1978).

as stated in the preceeding paragraph, the
Minnesota Guideline Commission was created
in the 1978 legislation and charged with
the development of uniform statewide sen-
tencing guidelines. The Commission, which

SR & SENE DN AT

was responsible to the legislature, con-
sisted of nine members representing the
criminal justice system and the

public.79 They were assisted by a per-
manent research staff. The guidelines
developed by the Commission (discussed
below) became effective May 1, 1980. They
made recommendations with regards to the
IN/OUT decision and the length of incar-
ceration for those to be incarcerated
baged on reascnable offense and offender
characteristics. The length of incarcer-
ation was considered a presumptive sen-
tence which, once imposed, could only be
diminished by good time which is one day
for every two of good time. There is no
parole and both the state and the defense
may seek appeal of sentence. To develop
the guidelines, the Legislature mandated
that the Commission consider 1) combina-
tions of appropriate offender and offense
characteristics, 2) past sentencing, and
3) release factors. Also, available
correctional resources were to be consid-
ered in drafting the guidelines.

The Minnesota sentencing guidelines

Research. Because there existed no ade-

quate and usable data base to determine
what actual sentencing practices were, the
Commission did two studies to determine
past practices:

1. A dispositional study to look
at past judicial sentencing
patterns.

2. A durational study to look at
pﬁst MCB paroling practices,

Both studies collected the same set of
information on current offense, prior
record, juvenile history (for those 21
years old and younger), social history,
court processing data, and sentencing

information. ¥For the durational study,
variables pertaining to institutional
behavior were also collected. Although
some guideline studies use past sentencing
practices almost exclusively in developing
guidelines (Wilkins, et al., 1978), the
Commission felt that there were several
problems in relying solely on past prac-
tices. Thus, the Commission felt informed
but not bound by past sentencing prac-
tices, and the resultant guidelines are
prescriptive rather than descriptive.

For the dispositional study, the Commis-
sion collected data on 50 percent of all
Minnesota felons convicted in 1978. 'This
included all females and a 42 percent
random sample of males. All counties were
sampled, with oversampling of counties
with a large Indian population. The total
sample included 2,339 felons.

In analyzing this data, the Commission's
research staff looked for factors asso-
ciated with the IN/OUT decision in
sentencing. They found that the most
significant factor was criminal history,
followed by the severity of offense. The
most important criminal history factor was
the number of prior felony convictions,
followed by whether or not an offendeir was
on probation or parole at the time of the
instant offense. For younger felons, the
extent and severity of juvenile record
proved to be important. The analysis also
indicated that social status items were
not associated with sentencing decisions
except for employment at time of senten-
cing. Since these items were not signifi-
cant, they could be excluded from the
guidelines without creating variation f£rom
past sentencing practices. (See Table 15
for various findings from the disposi-
tional study.) The result of the disposi-
tional study was the development of a
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TABLE 15

PFindings of the Dispositional Study !

"dispositional line" to determine whether member was asked to sort the cards in each _

Minnesota Senﬁencing Guidelines Commission* , i

to incarcerate a defendant or not, (see
Table 16).

of the six decks in order of offense AN
severity. An average rank was then com—
puted for each card. Following this, the

Age 37.1 percent 20 years old or younger The second study, the durational study, Commission had to determine which of the
. 45.8 percent Between 21 and 30 conducted by research staff of the Commis- six decks was most severe overall. This
17.0 percent Over 30 sion, examined information on every person process continued until all 104 cards were
; released from the state institutions in ranked from highest to lowest severity.
Sex 88.3 percent Male 1978 at first release, either on parole, Finally, the cards were divided into
11.7 percent Female or at end of sentence served. This sample smaller numbers of geverity levels, within
consisted of 847 cases.80 geriousness of which generally equivalent offenses were
Race 84.1 percent White offense and criminal history (in reverse located. The results included ten differ-
8.8 percent Black order from the dispositional study) proved ent levels of offense severity. These
4.8 percent Indian to be the most significant factors affect~ levels were not, of course, related to the
1.5 percent Mexican American or miscellaneous

Marital status

59.4 percent
22.6 percent
17.1 percent

Single
Married or co-habitation
Separated, divorced, or widowed

ing sentence length. The durational study
also found significant regional variations
in sentencing. A slightly lower propor=
tion of persons were committed from urban
areas than non-urban areas. Also, some
racial differences were found, in that

empirical findings relative to their sig-
nificance in past sentencing practices.

The importance of prior record was docu-
mented with the development of the crimi-
nal history index. With this index, the

Bducation 45.9 percent Have not finished high 9°h°°1 blacks were incarcerated at a slightly Commission sought to mirror past senten-
; 12.9 percent GED higher rate than whites for property cing practices, base prior record con-
26.9 percent High school diploma offenses, though the Commission officially siderations on' objective and readily
14.3 percent Some college or vocational school reported that it had found no significant available records, and rely on factors
. 1 racial bias in sentencing. These results other than social or economic variables.
Employment 55.7 percent Unemployed at time of offense ; supported the concern of the legislature 'wo core variables emerged as a result of
60.1 percent Unemployed at time of sentencing f that sentencing patterns for similar the analysis of these considerations--the
) i offenders differed from place to place. number of prior felony convictions, and
Drugs 23.7 percent Moderate users . : custody status at time of convictions.
21.0 percent Heavy users ‘ b Development of sentencing guidelines: Other variables were added because the
4.1 percent Addicted : ’ ! ~ policy decisions and research. Because Commission felt they should be included.
" ’ = L severity of offense and prior record were For example, the Commission decided to
Alcohol 34.5 percent Heavy users

Drugs and alcohol

6.2 ggggent

45.3 prcent

Addicted

Under the influence at time of
offense

e g

found to be the most relevant aspects of
past sentencing practices in the. initial
research conducted by the Commission's
researchers, a single two dimensional grid

" to display these factors was developed.

include misdemeanors in the index, even
though the number of misdemeanors in a
defendant's prior record was not found to
be significant in the research. Also, in

"

developing the index, some items were
The construction of the offense severity weighted more heavily than others.
table by rank ordering techniques included Clearly, the Commission made policy
all commonly occurring felonies. These decisions informed by, though sometimes
were arranged into six categories (prop- departing from, the research findings.
_erty-crimes, crimes against persons, sex
offenses, drug offenses, arson offenses,
and a miscellaneous category). Each
offense was placed on an index card--for
a total of 104 cards--and each Commission

_i% \sMinnesota imprisoned 26.4 percent of all convicted felons in 1978. For property . |
l} \crimes, 15.2 percent were 1ncatcerated, for crimes againat persons, 38.5 percent : ‘
‘ were incarcerated. ‘ ‘ Ces

.
¢

Because the dispositional study found that
a large number (70 percent) of convicted
felons had no prior felony record, it was
felt that juvenile record was an important

o

g *raken from the Summary Report, Preliminary Analysis of Sentencing and Releasing
| Data, by the Minnesota Sentencing Guidelines Commission, 1$79.

o
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element in sentencing young offenders.
For some, juvenile record was the only
information on past offenses. _However,
there was considerable opposition among
Commission members to including juvenile
records in the guidelines. The major
problem appeared to be the state of
juvenile record-keeping. Record-keeping
practices differed widely across the
state, and there were different court
rules regarding disclosure of juvenile
record.

The Commission held two public hearings on
this issue at which time juvenile court
judges, district court judges, prosecu~
tors, defenders, law school professors,
law enforcement representatives and
correction officials debated the pros and
cons of inclusion. The Commission decided
to include juvenile record in the guide-~
lines mainly as a means to identify the
serious and persistent juvenile offender.
The Commission, however, put strict limits
on its use (it is only considered with
defendants who are 21 or younger) and
standardized the types of records to be
considered.

The dispositional line. As stated above,

the Minnesota guidelines were developed
for both the IN/OUT decision in senten-
cing, and the decision as to-sentence
length. The legislature, clearly desiring
to limit judicial discretion, required
that the Commissicn establish criteria for
the IN/OUT decision based on offense and
offender characteristics. The Commission
defined these as severity of offense and
prior criminal history and then had to
determine which combination of these
factors would make imprisonment proper.
This was accomplished by establishing a
*digpositional line" on the sentencing
grid.
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In developing the dispositional line, the
Commission considered past judicial prac-
tices, philosophies of punishment (just
deserts, incapacitation),8l legislative
intent (which included some recently pro-
posed mandatory sentencing laws as well as
the Community Corrections Act), and crimi-
nal justice systems impact. This disposi-
tional line adopted by the Commission was
based on a modified just deserts mecdel of
punishment. The line indicates a presump-
tive sentence of incarceration for all
violent offenses against a perscn. For
these offenses it was assumed that the
severity of the offense alone justifies a
term of imprisonment.

Importantly, the dispositional line also
provided for a presumptive sentence
against incarceration. The most frequent
offense in this category is unauthorized
use of a motor vehicle, The presumptive
sentence includes the potential for use of
jail sentences or work release sentences
for up to one year for these types of

in other severity levels, the
dispositional line varied between prior
criminal history and offense severity (see
Table 16 below).82 Although there is

room for departure for aggravating or
mitigating circumstances, these must
relate to substantial and compelling cir-
cumstances. The judge must provide
written reasons for any departures from
the normal guideline range.

In developing the sentence length portion
of the guideline grid, the Commission
looked at past sentencing practices in
Minnesota, adjusted these practices to fit
legislative intent and attempted to pro-
ject the impact that guidelines would have
on the criminal justice system in gen-
eral.83 The results of these considera-
tions were the presumptive sentences
included in the guideline matrix. The

e

PRESUMPTIVE SENTENCE LENGTH IN MONTHS

TABLE 16

MINNESOTA

Bold face numbers within the grid denote the range within which a judge may
sentence without the sentence being deemed a departure.

SEVERITY LEVELS OF

CRIMINAL HISTORY SCORE

6 or

CONVICTION OFFENSE 0 1 2 3 4 5 more
Unauthorized Use of
Motor Vehicle I 12% 12+ 12% 1% 18 21 24
Possession of Marijuana ke
Theft Related Crimes
($150-$2500) II 12% 12+ 14 17
Sale of Marijuana
Theft Crimes ($150~$2500) III 12% 13 16 19 32
21-23 25-29 ' 30-34
Burglary-Felony Intent -
Receiving Stolen Goods v 12* 15 18 25 32 41
($150-$2500) , 24-26 30-34 37-45
Simple Robbery v 18 23 27 30 38 46 54
29-31 36-40 43-49 50-58
Assault, 2nd Degree VI 34 44 54 65
33-35 42-46 50-58 60-~70
Aggravated Robbery VII 24 32 41 49 65 81 97
23-25 30~-34 38-44 45-53 60-70 75-87 90-~104
Assault, lst Dégree
Criminal Sexual Conduct, VIII 43 54 65 76 95 113 132
1st Degree 41-45 50-58 60-70 71~81 89-101 | 106~120 124-140
Murder, 3rd Degree IX 97 119 127 149 176 205 230
94-100 | 116-122 | 124-130 | 143-155 { 168-184 | 195-215 2198-242
Murder, 2nd Degree X| 116 140 162 203 243 284 324
111~121 | 133-147 | 153=171 | 192~214 | 231~255 | 270-298 309-339

lat Degree Murder is excluded from the

sentence,

*One year and one day

guidelines by law and continues to have a mandatory life

**the dark heavy line is the dispositional line, above the line indicates probationary sentences
(OUT), under the line indicates sentences of incarceration (IN) .
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legislature had permitted a range of up to
15 percent sentence deviation around the
presumptive sentence, but the Commisgion
chose to narrow this range because they
wished to insure the limitation of judi-
cial discretion and felt that a wider
range would encourage disparate treatment
of similar cases.

Under the old indeterminate system, Minne-
sota allowed reduction of imposed sentence
by one-third good time. This was not
changed by the guidelines., However, this
credit was taken into account when devel-
oping the presumptive sentences. That is,
a presumptive sentence of six years would
mean that a person would only spend four
years in prison. Under the guidelines
system, judges can also stay a sentence,
and add a variety of conditions (such as
probation, work release, etc.). The
stayed sentence may exceed the presumptive
sentence and can be as long as the statu-
tory maximum. If the stayed sentence is
revoked, however, the presumptive prison
term is the one that is imposed. This
provision was to insure that those persons
who received stayed sentences, if revoked,
would not spend longer times in prison
than if they had received an incarceration
sentence initially.

The Minnesota guidelines also apply to
sentence terms and probation revocations.
The legislature did not authorize the Com-
mission to develop guidelines for consecu-
tive sentences or revocations. However,
as the main task of the Commission was to
reduce apparent disparity in sentencing,
the Commission felt it could not ignore
important areas that could result in
differences in sentencing and in time
.actually served. The consecutive sentence
‘guidelines subsequently developed by the
Commission define a small sample of cases,
basically multiple offenses against
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persons,; in which consecutive sentences
may be applied. They are not mandatory.
The use of consecutive sentences in other
instances constitute departure from the
guidelines, and written reasons must be
given., The Commission also articulated a
policy requesting restraint in the
imprisonment of persons who violated pro-
bation or conditions of a stayed sentence.
It is important to note, however, that the
Commission has no power to enforce or
sanction this policy.

The Minnesota guidelines also apply to
attempts and conspiracy charges. The
Minnesota Criminal Code requires that
attempts and conspiracies receive one-half
of the statutory maximum cf the completed
offense.84 This, of course, only applies
to those receiving a prison term and there
are no provisions regarding attempts or
conspiracy charges for the IN/OUT deci-
sion.

Systems Impact

One of the mandates from the Minnesota

'legislature for developing the presumptive

guidelines was that the Commission keep in
mind the availability of correctional
resources. The Commission felt that this
was a valid request for a variety of
reasons including: 1) the obligation of
the state is to provide humane conditions
for confined citizens; 2) the Commission
could not in and of itself appropriate
funds for additional prison space; and 3)
it 4id not seem appropriate that the state
of Minnesota should operate on an implicit
policy that the prisons operate beyond
capacity. Aalso, the sentencing system
under the guidelines plan no longer had a’
parole hoard whose functions sometimes
included a safety valve capacity to accel-
erate release at the time of prison over-
population. 85
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The projection model developed by the Com-
mission to estimate the impact of the new
sentencing law on prison populations
served two basic functions: 1) to esti-
mate the impact of sentencing guidelines,
and 2) to serve as part of the monitoring
effort of the guidelines. The projection
model was used throughout the development
of the guidelines in such areas as the
creation of the "dispositional line".
Using the different sentencing models that
the Commigsion considered, statistical
projections resulted in a workable model
that did not predict an increase in prison
populations that would exceed capacity.

After the sentencing guideline grid was
established, the Commission held two
gtatewide meetings at which the guidelines
were presented and explained. There was a
great deal of criticism and comment as a
result of these meetings and though no
major structural changes resulted, three
amendments were added to the guidelines.
The first was a limit on the number of
points in the criminal history score that
an inmate could accrue as a result of mis-
demeanor offenses. Thus, the Commission
modified the criminal history index by
limiting the number of points to one for
misdemeanor offenses. Second, a limit of

‘one point for any juvenile record was

established. The third amendment was to
increase the severity level for subsec-
tions of the second degree sexual assault
offenses. This amendment was demanded by
advocacy groups including those composed
of victims of sexual assault offenses.

The hypothetical results of the sentencing
guidelines legislation in Minnesota are
based on five-year projections statisti-
cally developed by the Commission. Since
the guidelines have been in effect for
three years (since May 1980), there is a
growing amount of post-implementation
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data. Based on their original projec-
tions, the Commission felt that the guide-
lines would result in increased incarcera-
tion for more person offenders (an
increase from 32 percent to 42 percent)
and decreased incarceration for property
offenders (projected to decrease from 62

percent to 49 percent). This change in
commitment patterns was expected to result

and did result in a substantial change in
the type of offenders in the state
prisons. According to the original pro-
jection, persons serving terms of over
five years would increase from 18 percent
to 26 percent, those serving terms of
three to five years would decrease from 40
percent to 30 percent, and for those
serving terms of two years or less, the
percentage should remain basically the
same. It was assumed that these changes
would be gradual and manageable. Also,
because of these changes, it was thought
that the state institution population
would become more metropolitan, older, and
less racially biased. Not all of these
expectations have been borne out,

however .86

The Minneapolis Tribune (September 5,
1982) noted that, despite quideline use
statewide, in some counties minorities and
the unemployed continued to receive
harsher sentences. Also, departure rates
from the guideline range in general were
somewhat higher than the Commission
expected (see Table 17). This information
was gathered by the Commission as part of
its on—going research and evaluation
effort.87

In order for the guidelines to be imple-
mented fairly and effectively, the
Commission recommended the following
modifications to the legislature: that

there be improved provisions for recording

juvenile court history, that minimum
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TABLE 17

DEPARTURES FROM THE MINNESOTA SENTENCING GUIDELINES
' BY TYPE OF SENTENCE

All Departures

(Although the guidelines were not in ef
were examined for comparison purposes.)

fect in 1978, the convictions that year

*

Race g 1981 1978
Whites 5.2 percent 18.5 percent
Blacks 9.6 percent 21.5 percent
Indians ’ 12.4 percent 28.5 percent
Harsher Departures
(sent to prison when guidelines
called for a stayed sentence)

@
Race 1981 . 1978
Whites 2.6 percent 12 percent
Blacks 4.9 percent 12 percent
Indians a 7.5 percent 11.5 percent
More Lenient Departures ,
(stayed sentence when guidelines 'f
called for imprisonment)
Race 1981 1978
White 2.7 percent 6.5 percent
Black : b 4.7 percent 9.3 percent
Indians 4.9 percent 17.1 percent

Departures from Sentencing Guidelines
by Job Status®in 1981

Unemployed

" Employed ) 0

8.9 percent total departures

5.0 percent harsher

3.9 percent more lenient

3.4 percent total departures

0.2 percent harsher

3.2 percent more lenient

S

*Refers to all three categories. -
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standards for presentence investigations
be developed, and that regulatory provi-
sions for adequate data collection be
given to the Commission for monitoring
purposes. It was the Commission's intent
that the sentencing guidelines would be
monitored and modified as necessary, and a
reporting network was developed so that
data on every felony sentence is available
to the Commission for review and subge-
quent analysis to determine departure
rates. If sentences depart from the
guidelines -in concentrated areas, there
was to be examination for possible modifi-
cations of the guidelines.

Other long-term impacts of the guidelines
on the criminal justice system and plea
negotiations have been examined. Rathke
(1982) reports that the guidelines altered
rather than eliminated negotiated pleas--
charges, not sentences, are bargained--and
Palvey (1982) indicates that the defense
bar finds the equity and predictability of
the guidelines helpful. Also Knapp (1982)
reports that despite dire predictions,
there have been no increases in trials and
relatively few sentence appeals. She also
reports, however,

Charging and negotiating practices
have not totally subverted the intent
of the guidelines~-there are defin-
itely more serious person offenders
being imprisoned now than prior to
the Sentencing Guidelines. However
the potential for undermining legis-
lative and Comnission policy clearly
exists and must be monitored.

The results of what is probably the most
thoughtfully constructed statewide sen=-
tencing reform, then, are still not com-
pletely known. It may be that Minnesota
has been able to draft and implement a new
sentencing system that will insure similar
treatment of similar offenses while con-
taining prison populations and costs at
the same time. It may be that the careful
articulation of a just deserts rationale
for punishment--if it is indeed the
wigsest--is actually maintained and
followed throughout the discretionary
stages in criminal case processing. It
may be that despite early disappointments
(race continues to affect sentencing),
omissions (there are no guidelines for
probationary sentences), or unanticipated
effects (jail, not prison populations have
unexpectedly jumped), Minnesota has
achieved true sentencing reform.

N
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Indeterminate sentencing

No major changes in the basic indetermi-
nate sentencing system used in Mississippi
have occurred within the last ten years.
Statutory penalties are provided for each
felony offense. Minimum and maximum terms
of imprisonment are prescribed in most
cases; only maximum terms are specified in
others. For example, robbery carries an
incarcerative term not to exceed 15 Years
while arson has a minimum sentence of not
less than two years and a maximum of not
more than 20 years. 'The death penalty is
allowed for certain offenses, and life
imprisonment is the punishment for such
offenses as murder and rape. Fines, pro-
bationary terms, and specified maximums
for county jail sentences are also pro-
vided in the statutes for felony offenses.
The court has the discretion to sentence
an offender to an incarcerative or. non-
incarcerative sentence. If a defendant is
to be incarcerated, the sentence imposed
by the court is definite and becomes the
maximum term. In addition, the judge may
also impose a minimum term which a
defendant must serve before being released
on parole.

The parole board in Mississippi determines
the release date for incarcerated
offenders. There is no parole release
prior to serving a minimum term if a mini-
mum has been specified. Most other
offenders become eligible for parole
release after serving one year in the
penitentiary. Parole supervision occurs
after release from the institution., Most
inmates have been eligible for parole
after serving one-third of their sen-
tences, but this was recently changed so
that most persons are eligible for parole
release after serving one-fourth of their

Frgcegiing page blank

. term. Restrictions of parole release are

provided for certain offenses. Since '
1977, Mississippli has had an earned
release program whereby certain defendants
could be released on supervision after
completing at least one year of incarcera-

tion. Approval of the parole board, the -
warden of the state prison, and the com-

missioner of the department of corrections
was required for participation in this
release program which might have been
important to help ease overcrowding in the
state prison had it been used as intended.
It was not, however, and~“department of
corrections officials have received criti-
cism for not using this program more
liberally (Gettinger, 1979). Mississip~
pi's earned release program was abclished
with the 1982 parole eligibility change.

Good time credits are earned for good
conduct and performance. Inmates are
classified into one of llour groups with
different allowances as follows:

Class I Up to 30 days reduction for
every month served.-
Class II Up to 20 days reduction for

every month served.

Class III Up to 8 days reduction for
; every month served.

Class IV No good time reductions,

Up to 30 percent of earned good time may
be deducted also from the;defendant's
parole eligibility date. (Ten days credit
may also be given for each pint of blood
donated.)

Additional penalties. For persons who are
convicted of the use of a deadly weapon in
the commission of a robbery,®® a jury .
may f£fix the death penalty as the punish-
ment. If the court is sentencing these
offenders, a mandatory minimum term of no
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less than three years must be imposed.

The normal incarcerative sanction for
robbery is a sentence of not more than 15
years with no minimum specified. Legisla-
tion passed in 1977 restrictas the parole
eligibility of these offenders. Persons
serving a sentence of ten:years or more
for robbery must serve ten years before

parole release. Persons receiving a sen-
tence of less than ten years for this

offense may not be paroled. Missigsippi
also enhances the punishment for persons
with prior convictions found guilty of
carrying a deadly weapon. The normal
sanction for this offense would be a fine
or a county jail term not to exceed six
months. However, for a third or subse-
quent conviction for this offense, the
defendant must be sentenced to a term not
less than one year nor more than five
years. Any persons with a prior convic-
tion for any felony who are convicted of
this offense must also receive the one- to
five-year sentence.

Recent legislation

Legislation passed in 1976 reflects Mis-
sissippi's legislative atiempt to provide.
harsher punishment for repeat offenders.
Senate Bill 2230 required that the defend-
ant be incarcerated to the maximum term
allowed by law upor: the third conviction
for a felony offense arising out of
separate instances. The repeat offender
law is further qualified in that the
defendant must have been sentenced to a

™N
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term of one year or more to a state or
federal penal institution for the priocr
felony conviction in order for the convic-
tion to count towards the habitual
offender status,
convictions was a crime of violence, the
defendant must be sentenced to life
imprisonment. Thus, defendants in Missis-
sippi who have one prior violent felony
conviction which resulted in a prison sen-
tence of at least one year must be insti-
tutionalized for life. Persons sentenced
as habitual offenders may not have their
sentences suspended or reduced-~these
defendants are not eligible for probation
or parole.

Impact

No study has been done to investigate the
impact of the habitual offender legisla-
tion in Mississippi's prison population.
Data on the numbers of inmates in prisons
in Mississippi indicate that there has
been a sharp increase in population. BRe-
tween 1980 #:4 1981, thia increoase was 24
percent. fiany of these defendants are
being held in county facilities because of
overcrowding problems. Even though a new
prison is scheduled to open soon, it is
anticipated that it will be quickly
filled with this back-up (Krajick, 1981).

Disparity in senten ing may also exist in
Mississippi, but sentencing guideline
legislation .that would address this prob-
lem has died in the legislature.

e

If any one/of these past

2
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Sentencing reform and its context

In order to develop a more rational and
effective sentencing system that would
minimize disparity, but still remain flex-
ible enough to allow sentences to fit s
cific circumstances, the Missouri
Committee to Draft a Modern Criminal Co
began work in 1969 to revise the criminal
laws of Missouri. This was the first
attempt to do a comprehensive revision of
Missouri's criminal law since 1835.
Reviaions that had occured prior to 1960
were piecemeal, inconsistent, confusing,
and led to "disparity in the sentencing of
offenders of comparable culpability”
(Anderson, 1973)., The Missouri Committee
began with three basic objectives: (1)
the classification of offenses into
distinct categories based on the serious-
ness of the offense; (2) the movement of
sentencing authority from the jury to the
court; and (3) the provisions for appel-~
late review of sentences,

The work of the Committars want on for many
years. The ccde pevidions drafted by the
Committee became law during the 1977 Leg-
islative seasion with an effective date of
Janizary s 1575, Two departures were "aiso
made from the original goals of the Com=
mission--some jury sentencing remained in-
tact, and appellate review of sentences
" was rejected.

A néw criminal code and system of sen-
tencing was developaed by the Committee.
Previously, each offense carried its own
specific range of penalties. The new code
consisted\es a classgification system with
ranges of penalties as follows:

Class A 10-30 years

Life imprisonment
Class B 5-15 years;*
Class C Not more than 7‘yeur|
Class D Not more than § }ears

In the new system, the court sets a maxi-
mum term within thease ranges and may also
impose a non-incarcerative term. Missouri
also has a mandatory death sentence for
aome cffenses.

Good time provisions were also abolished
by the new criminal code. Each person
sentenced to prison receives a prison term
and a conditional release term. After
gerving the prison term, a defendant must
gserve the specified conditional release
term which means supervision--subject to -
the rules, terms, and conditions imposed
by the Board of Probation and Parole. The
conditional release time is determined
automatically by statute as follows:

Conditional
Release Prison Sentencs
One third 9 years or less
Three years 9-15 years
Five years Sentences greater than

15 years (ingluding
“'1ife sentences)

It was .felt that even though the condi-
tional release aystem would mean an S e
increase in probation and parole personnel ’
because it provided for supervision of all

persons released from prison, it would '
provide help in the transition period from E e
prigson to civilian life and would there- i o
fore result in a better chance for reha- -
bilitation. The term set for conditional
release is independent of the parole
release decision.
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The 1977 Missouri criminal code also pro-
vided extended terms and special terms of
imprisonment for those Eereﬁ lants labeled
"persistent" and “dangetous" \ Criteria
defining a "persistent" offender included
anyone who had pled or bheen fwund guilty
of two or more felonies romm1tted at
different timeg w hlch are unrelated to the
instant offense. A "dangerous" offender
was defined as: (1) a person sentenced
for a felony who knowingly murdered,
endangered, or threatened the life of
another person or attempted to inflict
serious injury on another person; and (2)
has pled or been found guilty of a Class
A, B, or other dangerous felony. Danger-
ous felonies included murder, forcible
offenses. The chart below shows the
statutory terms for those defendants sen-
tenced as persistent or dangerous compared
with the sentence ranges for defendants
not g0 labaled. T
A presentence report is required for all
persons convicted of a felony and the cri-~
minal code alsc specifies cgertain proce-
dures for the imposition of tkc extended
tegms. It is important to remember that
while the criminal code provides for
extended terms for dangerous and persis-
tent felons, the court is not bound to
sentence persons under these teérms. Such
sentencing comes from the initiative of
the prosecuting attorney rather than from
the court. The parole board may also

clasgify inmates into the persistent and
dangerous categories. Subsequently, if
the board feels that such persons present
a danger to the community, they will not
be eligible for parole consideration.
However, a five-year reconsideration is
granted by the parole board.‘ﬁFurther
changes were made to this law, in 1981,
broadening the definition of & dangerous
felony to include such offensps as arson.
Other provisions are also provlded under
Missouri law for the sentenc;ng of habit~
ual offenders. //

//

Parole. As described apove and provided in
the criminal code, defendants sentenced to

priscn in Missouri receive a maximum term
from the court, as well as a conditional
release term. An inmate may, however, be
released by the parole board before the
maximum prison term is served. Parole
eligibility requirements have been speci-
fied to include such provisions as: (1)
no offender shall be paroled until they
have served one-half of the maximum term;
(2) those offenders labelled ™“non-danger-
ous" may be paroled after serving one-
fourth of the maximum term; (3) no
offender serving a life sentence may be
paroled before serving 30 years; and (4)
no offender shall serve more than two-
thirds of the maximum sentence. The
Missouri Parole Board has recently devel-
oped parole guidelines, based on the
Federal Model, which bacame effective in

pPersistent or Dangerous Sentence Ranges

Persistent or dangerous Regular
Class A 10-50,'Life‘imprisonﬁeh£VMi”  same )
Class B Not more than 30 years 5-15 years
0 Class C Not more than 15 years Not more than 7
Class D : Not more than 10 years

Not more than 5
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July of 1982. The philosophy behind the
guidelines was to establish a more uniform

parcle policy, and to promote more con-

. 8istent and equitable decision-making

without eliminating individual case con-
sideration. The guidelines developed by
the Parole Board were based on past parole
decisions, and indicate the customary
release time based on combinations of
offense and offender characteristics.

Good institutional behavior and program
progress are a precondition for considera-
tion under the guidelines. Mitigating and
aggravating conditions may also justify
release ocutside the guideline range--if
the decision is above the range, the
reasons must be noted.

Further sentercing enhancements

&
Armed criminal action. The revised Mis-

souri criminal code also used a dangerous
weapon in the commission of a felony. The
sanction imposed for weapon use is also
conditioned by prior convictions for armed
offenses. Offenders may be sentenced as
shown in the chart below:

These extended terms are to be in addi-
ion (consec: t vej to any punishment given
o ' ' 3. Clearly, when

the legislature passed these provisions,

its intent was to authorize punishment for
armed action beyond the penalty for the
underlying offense. However, this provi-

~sion has been subject to varied court

interpretations, and has posed many prob-
lems related to the issue of double
jeopardy. A large number of cases have
been appealed. The finding of the Greer
case indicated that:

« Double jeopardy prohibits punishment
for armed criminal action in connec-
tion with any 'underlying felony'
upon which the armed criminal action
is based (State v. Greer, 1980).

In such cases the added time imposed for
the armed criminal action has been over- -
turned. These problems make it difficult
to assess whether the enhancement is
having any real effect on sentencing
because most of the cases where the addi-
tional term was actually added have been
appealed. An amendment was added to this
statute in 1981 (effective August, 1982)
to clarify the armed criminal action pro-
vision. Now some of the offenders charged
with armed criminal action are prosecuted
and given increased punishment because
they can be described and sentenced as
"dangerous" offenders.

Pergistent sexual offender. The Missouri

criminal code provides for a mandatory
minimum sentence of not less than 30 years
for a person found to be a persistent
sexual felony offender. A persistent
gsexual felony offender is defined as
someone convicted of rape, forcible rape,
sodomy, forcible sodomy, or any attempt at

Sanction

First offense
Second offense
Third or subsequent

Not less than 3 years
Not less than 5 years

offense Not less than 10 years '

Parole or Other
Release Eligibility

Not less than 3 years
Not less than 5 years

Not less than 10 years
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these offenses who has been previously
convicted of one of these felonies. The
30-year term must be served without proba-
tion or parole.

Capital murder. Missouri's new criminal
code specifies that those offenders con-
victed of capital murder may be punished
by death. However, a defendant convicted
of capital murder may also be sentenced to
life imprisonment and is not eligible for
parole release until a minimum of 50 years
has been served. Aggravating and mitiga-
ting factors are listed to help in the
determination of this sentence. (This
list was revised in 1981.) -

176 Misségri .

Impact of Legislation

To our knowledge, no major study has been
done on the impact of Missouri's new crim-
inal code. It is clear that the code
provides for a more systematic sentencing
system than existed previously. The Mis-
souri Coalition for Alternatives to
Imprisonment has recently been funded by
the Edna McConnell Clark Foundation to
éxamﬂ e alternatives to incarceration in
Missouri. One of their main objectives is
to reduce prison overcrowding. The Coali-
tion has discussed adding sentencing
guidelines to legisiation for the next
session of the Missouri General Assembly.
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MONTANA

Montana has an indeterminate sentencing -
system. Maximum penalties are specified
for each statutory offense, and judges

impose a fixed sentence not to exceed the

maximum. This fixed sentence becomes the
maximum time served, minus good time and

subject to paroling decisions. vVvarious
legislation has been proposed from time to
time to change this system of sentencing,
and various parole release changes have
been made.

Sentencing reform and its context.

The Montana Criminal Justice Standards and
Goals Council was established in 1974 by
the Governor to improve the Montana crimi-
nal justice system. The conclusions it
reached on sentencing policy were based on
the belief that reintegration of the of-
fender into society was the best way to
deal with crime. The Council did not rec-
ommend specific sentences, but it did say
that the least drastic punishment possible
be given in each case. Along with each
sentence, judges were required to give a
written explanation of/the purpose of the
sentence, articulating rationale such as
retribution, deterrence, or rehabilita-
tion. The Council subsequently recom-
mended that sentencing guidelines be
created by the legislature. A feasibility
study was done, but no guidelines were
developed.

Instead, the Montana legislature consid-
ered a presumptive sentencing bill which
wag approved by the Legislative Committee
on the Judiciary. This bill (Senate Bill
219) provided for enhanced sentences for
repeat offenders—--a 30 percent incre%ge in
sentence length over the presumed sentence
for someone with one prior felony and a 50
percent increase over the presumed sen-

tence for a defendant with two or more
prior felonies. Under SB 219 the Montana
Supreme Court would be mandated to estab~
lish the length of sentence and judges
would be required to adhere to these
lengths except in the case of aggravating
or mitigating circumstances specified by
the bill. According to SB 219, if judges
did not give the presumed sentence, they
had to give explanations. 1In these cases,
the prosecution would be allowed to
appeal. S8 219 did not pass.

Additional legislation calling for fixed

sentences, and for strict mandatory mini-
mum sentences for most major crimes have

caused considerable debate in the Montana
Legislature in the past few years, but as
yet, there have been no major sentencing

reforms.

Sentencing enhancements. Legislation has
been passed within the last few years,
however, providing for various sentencing
enhancements for specific offenders and
offenses. A court may designate an
offender as non-~dangerous or dangerous for
purposes of determining parole eligibil-=
ity. Normally, inmates are eligible for
parole after serving one-fourth of their
sentence., Non-dangerous defendants may
apply for parole after serving one~third
of their sentence or after one year.
Dangerous offenders are not eligible for
parole until they have served at least
one-half of their sentence. Provisions

-are also made for persons who use a fire-

arm in the commission of an offense. 1In
addition to the sentence for the instant
offense, offenders must serve a consecu-
tive term of imprisonment of not less than
two years or not more than 10 years for
the use of a firearm. If someone is con-
victed of a second or subsequent offense
involving the use of a dangerous weapon,

they shall be sentenced to a consecutive
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term of four to 20 years. A few excep-
tions to this rule are provided in the
law. Montana also has provisions for
‘repeat offenders allowing for additional
consecutive time of from five -to 100
years.

; tive sentences rather than concurrent
terms. The parole board also instituted a
policy of allowing an individual only one
parole in his or her lifetime. This means
that if a defendant is once paroled and
commits other c¢rimes, he or she is not
eligible for parole in any subsequent im-
prisonment. These paroling changes are
seen as an attempt by ‘the parole board to
exert more control over offenders in an
effort to deter future crime. The impact:
of this policy has yet to be determined.

Parole changes. In 1979 ‘an amendment was
made -to the parole laws requiring that a
‘parolee convicted of a new crime begin the
new term only after conipletion of the
original sentence. Thus, new offenses
- committed by parolees must now be consecu-

»
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i~ ~determine actual release.

NEBRASKA

Sentencing reform

In 1977 a new sentencing code was enacted
in Nebraska classifying all criminal
offenses in six felony and six misdemeanor
classifications, most specifying a statu-
torily prescribed minimum and maximum term
of incarceration. The felony classes and
terms are listed below:

Felony class’ Incarcerative term min/max

©

Class I Life or Death
Class IA : “Life R

Class 1B 10 years to Life
Class II 1-50 years
Class III 1-20 years
Class IV 0~5 years

This new sentencing scheme did not become
effective until 1979. Previously, the
minimum and maximum ranges were provided
in the statutes for each individual :
offense, and the court would sentence the
offender to an indeterminate sentence
within this range, if a non-incarcerative
gsentence was not issued. The parole beard

and good-time credit allotments would

- i

This indeterminate type of sentencing was
not changed with the new criminal code.
However, the statutory minimuum term in
the new code becomes the minimum sentence
automatically unless the judge chooses to

 sentence to a minimum sentence of incar-

ceration other than the one prescribed by
the statutes. This minimum cannot be less
than statutory minimum and not more than
one-third of the maximum. When examined
by offense class, particularly for Class
IV offenses which make up a large percent
of the caseload,?0 the court is not left

a great amount of discretion for the
length of the minimum term as shown.

st s e - - . .

Minimum as one-third

Felony class of the maximum

Class 1I 1-16 2/3 years
Class IIX 1-6 2/3 years
Class 1V 0-1 2/3 years

The court retains the option of imposing a
non-incarcerative gentence for all but
Class I felonies.

In 1975 the good time procedures were
changed so that automatic reductions occur
in the defendant's minimum and maximum
sentence from the date of sentencing for
each year of imprisonment and for good
behavior. Two months of credit are
allowed for the first two years of ‘
imprisonment, three months for the third

;yeaz,‘and‘four months credit per year for

each succeeding year. Two months credit
for faithful performance of duties may .
also be deducted per year from the maximum
sentence. The defendant thus becomes
eligible for parole release after serving
the minimum term less these good-time
reductions.  The parole board still
retains the discretion as to when to
release a defendant after the parole eli-
gibility date is reached. To be released
prior to the parole eligibility date
requires approval of the sentencing judge.
If an incarcerated defendant reaches the
maximum term, minus good time reductions,
releagse becomes automatic., Class I and
Class IA felons.are exempt from these
provisions and may only be released upon
the decision of the parole board.

Other provisions. Nebraska has had a
habitual criminal statute for over ten’
years and requires a sentence of from ten
to 60 years for persons with two or more
prior felony convictions unless a greater
sanction is provided by law. A 1978 first
degree sexual assault statute also
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requires a mandatory minimum of 25 years
for a second conviction for this offense.
A defendant who uses a firearm in the
commission of an offense may be sentenced
to an additional term of from three to ten
years, Recent law also provides for man-
datory minimum gentences for offenders
convicted of driving while intoxicated.

Movement towards sentencing guidelines

Like many other states, Nebraska has
recently taken steps to scrutinize the
indeterminate sentencing system and con-
gider the feasibility of adopting felony
sentencing guidelines to insure similar
sentences for similarly situated offend-
ers. In 1980 a comprehensive study of
sentencing in Nebraska was commissioned by
the Nebraska District Judges Association
Committee on Sentencing Alternatives and
Parole, The scope of the project was to
look at sentencing patterns and examine
the feasibility of developing sentencing
guidelines.

Data was collected for one year (May 1,
1979 through April 30, 1982) on 1,052
felony convictions. This represents
almogt the universe of felony convictlons
for this year. The study used muitiple
regression and path analysis to determine
if unwarranted variability existed in sen-
tencing in Nebraska. The analysis focused
both on the sentence length decision and
the IN/OUT decision.  Since the court ‘
issues a minimum/maximum term for incar- '
cerative terms, sentence length was based-
on when an offender would be first eligi-
ble for parole release.9l In the analy-
sis of the sentence length decision, the
class of the offense or offense serious-
ness factor seemed to be the most import-
ant predictor of sentence length. The
second most important predictor was the
jeopardy of the victim, followed by the

180 Nebraska

race of the offender, prior felony convic-
tions, prior revocations and type of plea.
Most of these predictors may be appro-
priate legal factors accounting for the
in¢rease in the length of a sentence term
except, of course, for race. After con-
trolling for all other variables, the
study found that non-white defendants
would receive an additional six months
incarceration than white defendants in
Nebraska (Sutton, 1981). Further statis-
tical analysis was used to try and explain
the race finding, but although it was
found that most non-whites were sentenced
more harshly in one particular county, the
race finding continued to be significant
statewlide. The autlidrs of the study
suggested that perhaps indirect factors-—-
such as the high unemployment rate in
general for minorities--might possibly
explain the race finding. For the sen-
tence type decision, the study found that
victim jeopardy, prior convictions, ,
employment status, and the class of the
offense were the prime predictors of
whether a defendant was placed on proba-
tion or given an incarceration sentence.

Other findings from the study include:
Ciass I1I1 and Class IV felonies accounted
for 75.2 percent of all the felony
offenses for the year of the study; 86.5
percent of the offenses were single charge
cases; 15 percent of the felonies involved
a weapon; and over 60 percent of the
defendants had at least one prior felony
conviction as.an adult with 17.5 percent
having more than seven prior felony con-
victions. 1In general, offenders in
Nebraska were not given lengthy prison
sentences in that 76.4 percent of the .
incarcerated felons were eligible for -
parole release after serving only a littie
over a year. It was found that only 23
offenders had over a five-year wait before
becoming eligible for parole release

_ (Sutton, 1981).
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The authors of thig study recommended that
the results of the empirical investigation
of sentencing should serve only as a point
of departure for the development of sen-
tencing guidelines in Nebraska. They
recommendel’ that while policy makers
should be informed by what actually occurs
in sentencing, actual sentencing guide-
lines should not be structured only on
past sentencing practices. The authors
felt that this is important because if
sentencing guidelines are to be designed
to reduce unjustified variability in sen-
‘tencing, they cannot be based on what has
been the past experience, especially when
research shows that there may be disparity
in sentencing. The authors also recom-
mended that the sentencing guideline re-
"form must change sentencing and that
guideline development should focus on how
sentencing ought to be.

Sentencing guideliﬁes legislation. Two
legislative bills were recently introduced

in the 1983 Nebraska Legislature calling
for the creation of a Sentencing Guide-
lines Commission~~LB 455 and LB 489,
Though there are some differences in the
two bills, they both call for a Sentencing

Guidelines Commission with clearly defined
duties of establishing and monitoring sen-

tencing guidelines in Nebraska. These
guidelines would be advisory only, and
based in part on past sentencing prac-

‘tices. Importantly, LB 489 specifies that

the guidelines should take into considera-
tion the capacities of the state's correc-
tional system. LB 455 also allows for the
development of parole guidelines in con-
junction with sentencing guidelines. As
far as we know, neither of these bills has
yet passed the Nebraska legislature but it
seems that the momentum for sentencing
guideline development does exist in
Nebraska, and if either of these bills
becomes law, it appears that comprehensive
work will be done to develop and implement
sentencing guidelines.
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NEVADA

NIndeterminate sentencing

Nevada's criminal code has undergone no
major reforms since 1967. Penalties are
prescribed separately for each felony
offense-—either delineating a minimum and
maximum term, or specifying an exact term.
Judges set exact terms with the actual
release date determined by a pardons and
parole board. Judges may also sentence to
non-incarcerative terms and impose fines
for felonies. Good-time allotments are
also provided for incarcerative terms.

Parole eligibility occurs after an inmate
serves one-third of a sentence or one
year, whatever is longer, except for
certain offenses such as sexual assault.
Assembly Bill 198, passed in 1979, changed
this parole requirement. Previously, it
was set at one-fourth. Good-time alloca-
tions for the first two years are two
months for each year, for the third and
fourth year they are four months for each
year, and for each remaining year, five
months per year. Extra good time may also
be granted for diligence in labor, study
merits or blood donations; however, these
credits may be lost for rule violations.
Good conduct credit of any sort is not
allowed for sexual assault offenders.

No statistics have been kept on actual
sentences given in Nevada but it is gener-
ally thought that most judges generally
choose a sentence somewhere in the middle
of the minimum maximum range.92 If a
penalty is not specified by the .criminal
code, the court may impose a term of not
less than one year nor more than six
years., Nevada also has the death penalty
for murder, but this may be imposed only
after a separate sentencing hearing and
after automatic review by the Supreme

Preceding page blank

Court. A person serving a life term must
serve a minimum of ten years before they
may be paroled. In 1978 a legislative.
subcommittee studied the penalties for

criminal offenses allowed in the statutes, .

and concluded that the sanctions provided
in the 1967 criminal code, except for a
few exceptions, seemed appropriate. They
did make recommendations for a few. :
changes, but for the most part, nothing of
significance was changed,

Sentencing enhancements. The only sig-

nificant 'changes to Nevada's sentencing
laws in recent years have been in the.area
of sentencing enhancements for certain”
offenses and certain offenders. As in
other states, most of these changes have
occured because of public préssure on the’
legislature to get tough on crime and,
indeed, these provisions add considerable
length to prison terms.

Legislation passed in 1973 provides for
increased punishment for offenders who.
commit offenses while armed with a deadly
weapon or firearm when the weapon use is
not an element of the felony offense.
These offenders must be sentenced to a
consecutive term of at least the minimum
for the offense itself. Further, persons
using a deadly weapon in murder, kidnap-
ping, sexual assault, and robbery offenses
are not eligible for probation or sus-
pended sentences.

Other legislation provided for enhance-'.
ments for those offenders with prior-
felony convictions. For the felony
offender with two prior felony convic-
tions, a mandatory minimum sentence of ten'
years must be imposed. These offenders
remain eligible for parole release.
Offenders with three or more prior felony

. convictions must be sentenced to life

.

imprisonment, with or without parole. If
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a defendant is parolable, they must serve

at least ten years before becoming eligi-
ble.

In 1979 legislation was also passed that
allows increased sentences (up to twice as
long a term) for certain offenses
committed against the elderly. For crimes
of assault, battery, kidnapping, robbery,

. 8exual assault, and the taking of property

or money of a person 65 years or older, a

. convicted defendant may receive a consecu-

O

Q
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tive tetm equal to the term prescribed by
statute for each offense.

Sentencing guidelines

Although there has been some discussion

about the feasibility of developing state-

wide sentencing guidelines for Nevada, no
«legislation or administrative steps have

yet been undertaken to establish guide-
lines,

7

g

jremains intact.

NEW HAMPSHIRE

Sentencing reform and its context

The criminal justice system in New Hamp-
shire has by and large been free of the
turmoil which has engulfed other states in
recent years, particularly the most popu-
lous, urbanized states. As of 1980, it
ranked 49th in the rate of sentenced

~prigoners (35) per 100,000 civilian popu-
‘lation (Sourcebook, 1982).

and while

the state has experienced some problems
with prison overcrowding--at the end of
1981, 19 of the 384 inmates sentenced to
state facilities were being held in county
jails due to overcrowded conditiong-=the
prison population has remained relatively
stable, 1In 1981, the population increased
by a modest 4.5 percent compared to a
national increase of 12.5 percent
{(Gardner, 1982).

In this context, New Hampshire has taken
action in two different areas of senten-
cing reform. In 1975, a Sentence review
prccess was created to deal with the issue
of aentencing disparities., More recently,
there has been a trend towards the estab-
lishment of more severe sanctions. Spe-
cifically, the legislature has upgraded

certain offenses, tightened parole eligi-

bility requirements, and passed a manda-
tory minimum gun- iaw. Despite these
changes, however, the basic sentencing
structure which was established in 1973,
At that time the legis-
lature passed legislation creating an
indeterminate sentencing system with.two
genéral felony classes along with special
provisions for capital murder, first
degree murder, second degree murder, and
attempted murder. For Class A felony
offenses (including, among others, rape,
deviate sexual relations, kidnapping,

" night-time and armed burglary, armed

B

robbery, theft over $1,000 and lst degree
assault), the maximum may not exceed 15
years and the minimum may not be more than
one-half of the maximum. For Class B
felonies (for example, negligent homicide,
day-time burglary, unarmed robbery, theft
between 100 and 1,000 dollars, membership
in a subversive organization, and f£alo-
nious sexual. assault), the maximum term
may not exceed seven years and the minimum
term may not be more than one-half the
maximum. The penalty for firgt degree
murder is mandatory life imprisonment; for
second degree murder, the maximum is life
imprisonment without a limitation on the
minimum sentence; and for attempted
murder, the maximum is not to exceed<
thirty years and the court may impose any
minimum,
’ < (B

The 1981 legislature upgraded the assault
offenses by creating the offenses of first
and second degree assault rather than b
having only a (lass B aggravated assault
offense. In addition, it created the
Class B felony offense of sexual assault.
(S2e N.H.R.S.A., 1981 Supplement.)

Under the code, judges are generally free
to impose any minimum and maximum terms
within these statutory limits. In addi-
tion, with a couple of exceptions (see
below), judges are free to sentence any
offender to prison, probation, conditional
discharge, a fine, and/or restitution
according to statutory terms of eligibil-
ity. In this respect, terms of probation
may not exceed five years and periods of
conditional discharge may not exceed three
years. The New Hampshire code also ¢
requires that a sentence investigation be°
done unless it is waived by both the
defendant and the state. :

Since 1971, the code has contained a pro-
vision for repeat offenders (N.H.R.S.A.,
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651:6 and 1981 Supplement). Unlike most
statutes of this kind, the New Hampshire
law allows for a large amount of judicial
discretion regarding its application to
particular cases, The law enables judges
to impose an extended term with a minimum
term of not more than ten years and a max-—
imum of not more than thirty years for any
felony if any of the following conditions

apply:

1. The circumstances of the instanty
offense indicate that the defendint
is a career criminal.

E 2. A court-ordered psychiatric exami-
' “nation indicates that the defendant
is a serious danger to others due
to a gravely abnormal mental con-
dition.

3. The defendant has two prior convic-
tions which resulted in sentences
greater than one year.

4, The defendant manifested exception-
al cruelty or depravity in inflict-
ing death or serious bodily harm on
the victim of his crime,

5. fThe iunstant offense involved the
““tuse of force with the intention of
taking advantage of the victim's
age or physical handicap. :

In addition to adding the last cbndition
listed in the preceeding paragraph, and

“lowering the minimum age for the applica~-

tion‘of the statute from 21 to 18, the
1981 legislature also established the
requirement that notice of the possible
application of this section must be given
prior to the commencement of trial
(N.H.R.S.A., 1981 Supplement).
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Following the lead of its neighbor, Massa-
chqqetts, the New Hampshire legislature
passeu in 1981 a mandatory minimum sen-
tencing law for the felonious use of a
firearm (N.H.R.S.A., 651:2, 1981 Supple-
ment). Since August 22, 1981, persons
convicted of this offense have been sub-
ject to a mandatory minimum term of
imprisonment of one year for a first
offense and three years for subsequent
offenses. The sentence imposed under the
statute is exclusive of any other sentence
imposed for any felony committed while the
offender was armed, ,
In 1981, the legislature also amended
parole eligibility requirements so that
offenders are now required to serve the
minimum term of imprisonment to which they
were sentenced, minus gocd conduct and
other -credits, before being eligible for
parole (N.H.R.S.A., 615:451). Good-time
credits continue to be given at the rate
of 90, days for each full year of the mini-
mum term of the sentence served, and five
additional days are deducted from the
minimum and the maximum terms for
meritorious service - (N.H.R.S.A., 615:55B).
These credits are not vested and may be
revoked at the discretion of the warden
for serious acts of misconduct, insubord-
ination, or persistent refusal to conform
to prison regulations,

Persons serving life sentences in New
Hampshire continue %o, be eligible for a
life permit after erling 18 years minus
sentence reductions. Anyone serving life
for first degree murder is ineligible for
parole until 40 years have been served and
they are recommended for release by the
Superior Court.

SR

i
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Sentence review in New Hampshire

Although there have been no efforts to
develop sentencing guidelines in New Hamp-
shire, the issue of sentencing digparities
has received the attention of policymakers
in the state. At the urging of the Chief
Justice of the State Supreme Court in
1975, the Legislature created a Sentence
Review Division comprised of three super-
ior court justices (not including the sen-
tencing judges) to review sentences of one
year or more, except when the sentence is
by law a mandatory term. According to tio
observers of the reform, the "...goals
were to coordinate uniform criminal sen-
tencing to prevent unrest in the state
prison as a result of inmates' perceptions
of arbitrary sentencing and to eliminate
frivolous appeals of sentences on collat-
eral issues to the supreme court because
the sentences were considered unjust”
{(Douglas and Barnes, 1980).

Under the statute (N.H.R.S.&., 615:57-61),
the Sentence Review Division is authorized
not only to decrease, affirm, or modify
the original sentence, but also to
increase it. The option to increase sen-
tences was included to prevent the panel
from being inundated with inappropriate
appeals. 1In 1977, the State Supreme Court
ruled that the provision enabling the
Division to increase sentences was consti-
tutional (117 N.H. 474 (1977)). However,
Douglas and Barnes report that as of
August 1980, the Sentence Review Division
had increased sentences in only seven of
the 210 cases it had heard. At that
point, the Division had received 263
applications for review. 1In addition to
the seven increases, 42 sentences had been
decreased, 159 affirmed, and 2 had been
modified. The remainder weres still pend-
ing at the time of their survey.

Generally, the sentence review statute
only indirectly promotes the attainment of
a sentencing rationale in New Hampshie.
For example, sentencing judges, while en-
titled to provide the Sentence Review Di~
vision with their reasons for imposing
sentences which have been appealed, are
not required to do so unless such reasons
are specifically requested by the Sentence
Review Division. According to Douglas and
Barnes, this request was seldom made in
the first five years of the Division's
existence. Moreover, the Sentence Review
Division was initially not even required
to state its own reasons for sentence
alterations. In 1977, this was changed by
the approval of a special court rule re-
quiring the judges on the review panel to
state their reasons for any changes‘93
Under the rules of the Sentence Review Di-
vision, the review judges are to consider
(although not exclusively) the following
objectives of the sentencing decision:

1. Isolation of the offender from
: society

2. Rehabilitation of the offender

3. Déterrence of othe? members of the
community

4., Deterrence of the offender

5. Reaffirmation of social norms for
their own sake

In addition, the Sentence Review Division
is to consider relevant and affirmatively
recorded information relating to the
individual characteristics of the defend-
ant prior to the imposition of the
sentence as well as the facts and circum-
stances of the crime (or crimes).
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Finally, and in contrast to other states
with. sentence review panels (e.g.,
Connecticut), the rules allow the review
judges to consider nstatistical informa-
tion concerning the sentences imposed for
the same crime committed by other individ-
uals in the State of New Hampshire."

To the best of our knowledge, there hag. .=~

been no systematic-analysis of “the effect .
of the Sentencing Review Division.

\}ae New Hampshire
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NEW JERSEY

Sentencing reform and its context

“Althouah New Jersey was~the sitefor two
“ major studies leading to sentencing guide- .
‘lines, and actually implemented guidelines

for a period in the late seventies, the
1979 Model pPenal Code adopted by the state
legislature called for presumptive or
fixed sentences. Public and legislative
pressures to increzase sanctions were
certainly a part of the shift from an
indeterminate sentencing system to one
more determinate. But, practitioner
digsatisfactions with the New Jersey
guidelines due to their insufficiencies as
well as their striking complexities surely
helped to create the climate for change.

The following paragraph summarizes the New .

Jersey experience.,

In the early 1970's, several New Jersey
judges were involved as observers in the
project to develop sentencing guidelines
for the Denver District Courts. (See the
discussion of sentencing reform for
Colorado.) They became interested in hav-
ing a similar study done in New Jersey,

‘and in 1974 encouraged the Albany guide-

line researchers to initiate research on
sentencing practices in. Pagex" County as

“part of their study of sentencing guide-

lines in four counties.

The sample used in the Essex County study
involved 1,250 cases drawn randomly from
2,800 cases assigned to the Probation
Department for investigation in 1975
(Kress, 1980). ‘Gambling and welfare cases
were excluded because it was felt that
gentencing considerations for these
offenses differed significantly. Several
different statistical rmodels were devel-
The guidelines accepted
by Essex COunty judges included separate

-'1‘

matrices for violent, property, drug, and
miscellaneous offenges. For each offense
category, there was a separate set of

_8Score.. sheets to calculate 'the seriousness

of the offense or offense score, and the
past criminal history of the defendant or
offender score. Once:- the two scores were

_cazlculated, the recommended range of sen-

tences for each combination of offense and
offender scores were found in &he appro-
priate matrix (see Table 18). Each cell
in the matrix gave information on the
IN/OUT decision and length of incarcera-
tion. Wwithin a cell, each row represented
sentences given to offenders in different
correctional institutions and the numbers
in each row represented the low, median,
and high maximum terms given to offenders
sentenced to each institution. This model
was involuntarily implemented by the Essex

' County judiciary in June 1977.

groups:

The Bssex county guidelines were not the
only sentencing reform under consideration
in New Jersey, however. In 1976, the New
Jersey Administrative Office of the Courts
started a statewide evaluation of sen- °
tencing. This project was distinct from
the Essex County project, although the

experiences of the Essex County study were.

taken into consideration when formulating
statewide guidelines. The sentencing
guidelines project used presentence i
reports from all felony cases tried in New
Jersey courts (ilmost 16,000) in a one~
year period (McCarthy, 1978a). After
eliminating variables which seemed “to have
little relationship to the data. the re-
maining variables were divided into five -
‘criminal history, amenability to
non-clistodial care, community- background,

- actions since arrest, and presence of ex-

acerbating factors. The first four groups
were similar across all offense types
while the fifth varied considerably from

offense to offense.
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Offenses were divided into eleven differ-
ent categories for which there were enough
data to provide statistically significant
results: breaking and entering, assault,
rape, robbery, sale of CDS, possession of
CpS, lewdness, forgery, fraud, and
weapons. Subsequently, guidelines were
developed for five additional categories:
homicide, gambling, escape attempts, con-
spiracies, aiding and abetting, and low
volume offenses (those offenses which
occurred too infrequently for statistical
analysis) (McCarthy, 1978b). Each cate-
gory had different scoring sheets for each
group of variables and the combined score
for all five groups was used to locate the
proper cell in a matrix. Each category
used a different matrix ranging from
twelve to forty~eight cells.

Outcome. One criticism of the guidelines
developed in the statewide project was
that they were needlessly complex,
requiring several different matrices and
different methods of calculating offense
and offender scores for each offense date-
gory. In addition, once a specific cell -
was located, it contained so much informa-
tion that it was not really a guide for -
sentencing. Each cell contained informa-
tion on the number of cases and median
sentence time for offenders sentenced to
the State prison, Yardville Youth Recep-
tion and Correction Center, county jail
for more than 12 months, and county jail
for 12 months or less. The differences in
median sentences between institutions was
often large and the judges were given -no
information on why the sentences varied so
much among offenders who were supposed to
be similar (Sparks and Stecher, 1979).

. Presumptive sentencing. Despite these

problems, however, the quidelines for the
first eleven categories were implemented
in October, 1978, and those for the last

e

O

five categories in March, 1979. They were
not in use very long, for in September of

- 1979, a nhew criminal code was adopted by

the New Jersey legislature. The new code,
which specified presumptive sentences, re-
placed the guidelines for all offenses ex-
cept drug-related offenses. Further, the
1979 code divided offenses into four cate-
gories or degrees. The first degree in-
cluded murder, kidnapping, and armed rob-
bery. The second included arson, sexual

. assault, and robbery, if the victim was

unhurt. Third degree included burglary
and theft of $500 or more, and fourth de-
gree included resisting arrest and theft

of less than $500. For each degrea there

was a presumed sentence that could be
varied within a certain maximum and mini-
mum depending on aggravating and mitiga-
ting circumstances listed in the code.

The statutory provisions and penalties in
the New Jersey code are shown in the chart

on the following page.

The trial judge is limited, therefore, by
the presumptive sentence that must be
imposed unless other circumstances exist
and are explained by the judge in writing.
The court has the authiority to set the
minimum parole eligibility date which may
not exceed one-half of the maximum sen-
tence imposed., If the court does not set
such a date, the parole board retains
release discretion. An appellate division
of the Superior Court has authority to
review the findings of fact of the sen-
tencing court and its support for miti-
gating and/or aggravating circumstances
and may modify this sentence if it was not
sufficiently supported.

There are increased sentences for weapon
use and repeat offenders, and mandatory
sentences for repeat sexual offenders.

Good-time is now earned at a rate of one
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Offense classification

Statutory Provisions and Penalties
in the New Jersey Criminal Code

Sentence range

Presumptive sentence

Pirst degree murder
all other lst degree

.. {kidnapping; armsd -
robbery)

Second degree

Third degree*

Fourth degreet*

30 years to life
20 years to life

10 to 20 years
5 to 10 years
up to 18 months

*Incarceration for 3rd and 4th degree is not presumed.

15 years
15 years

7 years
4 years
9 months

day per five days served. First of-
fender's good-time is calculated differ-
ently, with one-fifth credit for one year
sentence, increasing for longer sentences
as specified by statute.

192 New Jersey

Impact. To cur knowledge, there have

been no studies of the effect of New
Jersey's presumptive sentencing law. How-
ever, Cohen and Helland (1981) included an
evaluation of the short-lived New Jersey
guidelines in their analysis of the impact
of sentencing quidelines.
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NEW MEXICO .

Sentencing reform

The 1977 Criminal Sentencing Act, which
established presumptive sentencing for New
Mexico, was the response of the legisla-
ture to public pressure to get'tough

on crime as well as to correct perceived
disparities in New Mexico's parole release
practices. The impetus for this Act came
from the state's Criminal Justice Study
Committee, composed of legislators. The
Committee held public hearings focusing on
possible changes to the criminal law and
drafted-legislation mandating a single
maximum sentence and the elimination of
the parole board. This legislation was
debated in the state's House and Senate
with members of the Senate pushing for
longer sentences and members of the House

. wanting more lenient sentence lengths be-

cause of the cost of implementation.
Also, the House did not want the bill to
become effective until 1979, so that
changes and amendments to the bill could
be made prior to implementation. The re-
sult of this debate was that the Senate
won the sentence length decision and-the
House got the 1979 .effective date.
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The Criminal Sentencing Act was primarily
punitive in nature, set presumptive sen-
tences, and focused on restricting the
boundaries of the parole board's authority
by abolishing discretionary parole
release. Under the old law, sentences

' were very indeterminate in nature and

Do

judges would seriténce to a range of years.
For example, robbery, a third degree
felony, was punishable by a sentence of
.from two to ten years, with the parole
board determining the release date.’ Most
offenders were eligible for parole -after
serving one-third of their sentence. The
parole board was not abolished’ by the Act

-+ Good time,

bt was stripped of most of its pov
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_ The Act also denounced the ideas of

rehabilitation and stated that incapacita-
tion and deterrence should be the main
goals of sentencing.

Under the new sentencing law, the offender
is required to serve the court-imposed
term wminus gocd=time coredit. Offenses are
statutorily categorized, as before, into
four levels with a separate category for
capital offenses. A comparison of sen-

tences before and after the new sentencing
act are given below. As comparisons in

the table on the following page indicate,
the presumptive terms are, indeed, much
harsher than the average time served prior
to the Sentencing Act.

The court may also ilncrease or decrease
the presumptive term by one-third upon
finding of aggravating or mitigating cir-
cumstances. The rensons must be stated in
writing. Judges still have the discretion
to suspend all or part of a sentence and
place a defendant on probation. Even
though this Act eliminates parole release
decision-making (except for capital
offenses) upon completion of a sentence, a
first, second, or third degree felon must
serve two years under supervision by the
parole board. Fourth degree felons must °
serve one year of supervision upon
release. f

Good time takes on more sig-
nificance in determining time served since
parole release has been abolished. WNew

Mexico®s-1$77 Sentencing Act -alsb changed -

significantly the way good-time credit may
be earned and gave prison authorities more
discretion in determining release dates.
Prior to the Act, automatic good-time was
statutorily granted. This is not so under
the new Act. The 1977 provision provides

@t
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, * Comparison of Sentences Before and After The 1977
- . Criminal Sentencing Act in New Mexico ’ &

Felony Before 1377 act#*
Capital Life

(10 years for parole eligibility)

First degree 10 yeara to Life

(11 years average time served)

Second degree, 10-50 years )
(3 years 3 months average
time served)

Third degree 2-10 years

(18 months average time served)

Fourth degree

\

1-5 years

(8 months average time served)

Department of Corrections figures,

*-Reprinted from the New Mexico Laﬁ Review, Vol. 9, Winter 1978-1979, New. Mexico

After 1977 act

Life
(30 years for parole eligibility)

10-25 years
(18 Vears presumptive sentence)

7-15 years
(9 vears presumptive sentence)
2~10 years

(3 years presumptive sentence)

1-5 years
(18 months preaumptive sentence)

only for "meritorious good time®. Good-
time credit is not earned automatically
and may be withdrawn at any time by prison
authorities. It appears that these provi-
sions are in keeping with the enhanced
punishment goals of the Sentencing Act.

In 1981 the amount of good-time that could
be earned was further reduced from 12 days
per month to 10 days. Good time calcula-
tions are counted according to the type of
work performed as listed below:

Support Service 0-5 days per month
Industrial Good-Time 0-10 days per month
Extra-industrial

Good-time ' 0-10 days per month.

““Tndustrial good-time credit is based on

both attendance and performance; extra-
industrial good-time may be in.addition,to
the other credits and is based on perform-
ance. As mentioned above, good-time
credit may be withdrawn by correctional:
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authorities, but lost credit may be
regained if no subsequent rule violations

occur ‘over a six-month period.

Sentencing enhancements

Weapon use. Prior to the Sentencing Act
of 1977, New Mexico provided enhancements
for persons who used a firearm in the com-
mission of a noncapital offense. The pro-
vison was such that for the first offense,
the minimum and maximum sentence would be
increased by five years. Further, the
first year of the sentence was nonsuspend-
able. For the second or subsequent fire-
arm offense, the minimum and maximum would

““also be increased by five years, but this

five years could not be deferred or sus-
pended in any way. For these offenders,

"parole could not be considered until the

minimum sentence had been served. The
1977 Sentencing Act provided enhancements

Speerammpen
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for offenses committed with a'ﬁeadly
weapon after a separate finding of fact.
For the first offense, a one-year term is
added and for the second or subsequent
offense, three years are added to the
basic sentence term. These additional
terms are consecutive and nonsuspendable.
It was thought that this change would mean
stiffer penalties for #ore people
(Karslake, et al., 1978).

Repeat offenders. For habitual offenders

i g g A P B . . g

~crime is 60 years or older.

who commit noncapital offenses, the Crimi-
nal Sgzntencing Act provides enhancements
from one to eight years based on the
number of prior felony convictions as
follows:

One prior felony

conviction One year
Two prior felony
convictions Two years

Three or more prior

felony convictions Eight years

These consecutive enhancements are nonsus-
pendable; but it is not mandatory that the
court impose these increased terms.

Other enhancements. New Mexico's crimi-
nal code also allows for an increased (but
not mandatory) term if the victim of the
The increased
term is for a minimum of two years.

G
Committee on gsentencing guidelines ﬁ

Responding ‘to perceived inequalities in
sentencing, and concerned with the possi-
bility of disparate sentences for simi-
larly situated offenders even under the
presumptive sentencing scheme, Chief
Justice Easley appointed a Sentencing
Guidelines Committee in 1981 to study the
feasibility of developing statewide sen-
tencing guidelines in New Mexico. The
Committee began work by reviewing the form
sentencing guidelines have taken in other

<

states. They also looked at appellate,
review of sentences in New Mexico as a
means to check disparate sentencing.

Before beginning any reform effort, one of
the first questions the Committee dealt
with was whether sentencing disparity
existed in New Mexico and to what extent.
No empirical study had been done pre-
viously and the Committee lacked the money
and facilities to conduct such a study.

As an alternative, the Committee surveyed
judges at a workshop on sentencing guide-
lines held at the State Judicial Confer-
ence in June of 1982. Thirty-five judges
attended this workshop and each was given
the same PSI and asked to sentence the
defendant within the options allowed by
law. A wide range of different sanctions
was given with only one-~third of the
judges sentencing the defendant to the
presumptive term.

Based on these findings and on other con-
cerns regarding disparity, the Sentencing
Guidelines Commission recommended that
empirical data should be gathered and
analyzed to first determine current sen-
tencing practices before any policy
changes were made. They Furthér recom-
mended that if additional study was to be
done, the Sentencing Guidelines Commission
should review the data collected, make
sentencing guideline recommendations, and
eventually monitor the use of the guide-
lines if they were developed. Because
large-scale study and the creation of a
more permanent Guidelines Commission would
require legislative approval and funding,
the Commission suggested that in the
interim the New Mexico Supreme Court
should authorize appellate review of sen-
tencing with the power to reduce excessive
sentences,
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Impact of Legislation

Although it was feared that the Criminal
Sentencing Act would &4dd greatly to New
Mexico's prison population (Karslake, et
al., 1979), this has not yet happened.
The increase in the prison population from
1980 to 1981 (immediately after the new -
sentending law went into effect) was only
4.3 percent, which is low especially when

. [l
compared to other sgates. However, the

i
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long~-term’ effects of New Mexico's new law
may not yet be appreciable with regard to
prison population since the new sentencing
scheme does not alter the judicial deci-
sion ‘on whether or not to incarcerate.
Rather, the law will impact on length of
incarceration, especially since the re-
lease powers of the parole board have been
eliminated. The true impact of New
Mexico's 1977 Criminal Sentencing Act may
not be felt until 1984 or later.:
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NEW YORK

Sentencing reform and its context

Criminal sentencing in New York may be
characterized as a : ”

«+.patchwork of indeterminate sen-
tences gometimes combined with legis-
latively prescribed mandatory miminum
terms of varying length depending on’
the type of offense and offender (The
Executiye Advisory Committee on Sen-
tencing 1979).

Felonies are divided into five classes and
may also be further divided{into violent
or non-violent classes, as illustrated in
Table 19.

As indicated in Table 19, many felony
classes carry a mandated prison term.
Judges retain the discretion to set the
length of imprisonment for these sen-
tences. 1In certain cases, where a
probation term remains an option,-the sen-
tencing judge may sentence to a non-
incarcerative term or a prison term.

The court sets both a minimum and maximum
term. A minimum sentence of incarceration
muat be for at least one year but no more’
than one-third of the maximum imposed. A
maximum term .cannot be less than three
years. The special classification for
violent felony offenders was added in 1978
when the Omnibus Crime Control Bill was
passed. For first time offenders, a
determinate sentence may be imposed for
some Class C offenses and for Class D and
Class E felonles. Further provisions are
provided for repeat offenders.

parole reform. Following the serious

e s

prison uprising in Attica, the Citizens
Inquiry on Parole and Criminal Justice,"
Inc, was founded in 1971. Focusing on the
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parole decision, this group published a
report on New York's parole practices
(1975) and concluded:

‘wseparole in New York is oppressive
.and arbitrary, cannot fulfill its
stated goals, and is a corrupting
influence with the penal system...the
parole system has virtually no rules,
standards, or mechanisms to insure
consistency and fairness. The cri-
teria used by the parole board are
numerous, ambiguous, inconsistent in
purpose, and in some cases, illegal
(Citizens Inquiry on Parole and Crim-
inal Justice, 1975).

This report initiated debate about the
amount of discretion in the hands of the
parole board. In part, the reason for
gspotlighting the parole board was the fact
that New York's prisons were becoming
dangerously overcrowded. Judges were
responding to public pressure to send more
and more criminals to prison, at the same
time that the parole board was under this
same preasure to be more conservative in
its releasing practices. Also, the parole
board did not feel that it was their

responsibility to base release decisiona

relieve overcrowded conditions.

The parole board does not see the °
explicit regulation of the prison
population as one of its mandates;
indeed it insists that the decision
. about individual cases not be
affected w& prison management con-
cerns\(McDonald, 1980).

Most of the criticism of the parole board
called for the abolition of the indet