
, ! \. 
" , ,I ~\) 

: I oa 
;1 

~ I 
Cl' I 

1.,/ 

THE PLIGHT OF THE INDIGENT ACCUSED IN AMERICA: 
A STUDY OF TH E ROLE 

-OF PRIVATE COUNSB.. IN INDIGENT DEFENSE 

(~ ~ < 

t 110 

Nancy Albert-Gol~ber9 
Marshall J. Hartman 

William J. OBrien 
Pauline Houlden 

Steven Balkin 

VOLUME III _ 

REPORT or METHODOLOGY 

EVAN.STON, ILLINOIS 60204 (3l2) 328-0088 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



U 5 Department of Justtce 
NatIOnal Institute of Justice 

ThiS document has been reoroduced exactly as received from the 
person or organization orlglnallng It POints of vlev; or opinions stat~d 
In thiS document are those of the authors and do not neC"'SSdri ~f 
represent the offiCial position or policies of the National Institute L 

Justice 

PermisSion to reproduce thiS c~ed materia' has be'"n 

granted by 
PUblic Domain/NIJ 
- US_ Department _of Justice 

to the National Criminal Just ce Reference ServicE' (NCJRS) 

Further reproduction outside of the NCJRS ~ystern requires permls 

sion of the c~t owner 

THE PLI81T OF THE I:';DI C=E\lT ACCUSED I~ Ar.ERIC~: 

A~ E),AMI~ATIO~ OF ALT ER~~ATIVE MJDELS FOR PROVIDING 

CRHlI~AL DEF8~SE SERVICES TO THE POOR 

D I 
l t-JA T IO'~M DU U-JDl R II-J~, Illl.E \ 

Nancy ~lbert-Gol~t~~~ 
Marshall J. Ha~~~~~ 

Will~am J. OE~ie~ 
Pauline Houlc~n 

5-:'even Balk~n 

VO::"':"1-:£ III 

This report was prepared under Grant ~ Sl-rC-C);-OOBl ::roITi tJ-Je 
National Institute of Justice of the U.S. Depar~ment of Justice. 
The recort does not necessarily represent the official posi~ion 
or policies of ~~e National Insti~ute of 0us~ice or the D.S. 
0epar~ent of Justice. 



..I 
1j 

~ 
G 

, 
I 
f 
" 

REPORT OF METHODOLOGY 

VOLUME III 

Table of Contents 

I. Project Goals ........................ ~ ~ -........................... 1 

II. Overall Nethodology ............................................... 2 
A. Literature Search ............................................. 2 
B. Si te Selection ................................................ 2 
C. Field Work .................................................... 3 
D. Statistical Analysis and Report Preparation ................... 3 

III. Steps in the Research ............................................. 3 
A. Literature Search ..... · ........................................ 3 
B. Si tc Selection .......................... ~ ..................... 4 
C. Field Work .................................................... 8 

1. Innovative Sites .......................................... 8 
2. Comparison Sites .................................... : ..... 8 

a. Instrument Design ..................................... 9 
b. Preliminary Site Visit ................................ 9 
·c. The Pre-Site Instrument ............................... 9 
d. The Docket Studies .................................... 10 
e. The Field Visit Interviews .................... , ....... 10 
f. The Cost Study ........................................ 10 

IV. 
r .~ c"':.,.", ":-":-.- ~~. ~ 

Design of the Statistical Study .......... t~~\.':.._. , ••• '~~ •••••••••••••• 10 

V. Design of the Cost Study ..................• ,'''~ . ',W', ',. ;~ ••••••••••••• 16 
~,,'1'; \~ ', .. <~ ... 

VI. Data Analysis ......................................... I(Ct ••••••••• 17 
A . f th l' . ."" ,'~" , " ;. t 'Ii" ! ('j ~'J :;:; 17 . Desl.gn 0 e Ana ySl.s ............• b',-t..~.".'''-!.''J' ....... " ~ ••••••••••••••• 
B. Description of Dependent Variables.~ .......................... 18 
C. Use of Control Variables ......... , ............................. 20 

VII. Research Constraints ........................................... " .. 21 

APPENDICES 
Instructions to Coders for Docket Study 
Docket Study Instrument, Site 4, with Prior Rer.ord Instrument 
Docket Study Instrument, Site 6, with Prior Record Instrument 
Cost Study Instrument 
Mispemeanor Short Form Instrument 
Case Log for coders 
Pre-Site Docket Study Instrument 
Instructions for use of Pre-Site Docket Study Instrument 
Pre-Site Interview Instrument 
Private Lawyer Interview Instrument 
Social Service Agency and Probation Office Interview Instrument 
Fiscal Pe!:'sonnel Interview Instrument 
County Board Interview Instrument 
Police Chief/Warden/Sheriff Interview Instrument 
Defender Client Interview Instrument 
Judge's Interview Instrument 
Universal/Program Director's Interview Instr~ent 
Supplemental Administrator, Assigned Counsel Program Interview Instrument 
Prosecutor Interview Instrument 
Community Interview Instrument 

I 

I 

l 

ROll,d 01 /Jlrtrmn 

'''"'NO '\LBERT-GOLDBERG 
Prt:~lI.knl 

JA~IES R_ "<El'HARD 
Flr!<ll \H:C·PTC~It .. h:nt 

SHELDON PORnlAN 
SC!conu VlcC!·Pre~lIjcnl 

SHELVIN SINGER 
Secretary 

~IARSHALI. J. HARTMAN 
Tn:::J!'urcr 

Pru/tel Adl'l.ton 50urd 

WILLIAM G. BOHN 
St3te: Court Admlmstrator 

I 
State: or N'orlh Dakota 

PROF, CHARLES M, FRIEl. 
Sam Houston State Unl\'erslty 

Hunts\rllle. Tl!xa~ 

RAMON S. LELLI 
Pnvatc: Attorney 

Redwood Ci,\, C'ahfurn,a 

JAMES P. ~IANAK 
Forml!r. ProJC!ct Director. 

Prosecution Standards and Guals. 1 National District Altome~s 
j .. A~I~tltln 
I C'h,cagll. IlI,noos 

DONALD ,\fURRA Y 
Director. ("nmlnal Jusucc 

Pm£ram 
Ndtlunal A!\.\ucJatu)n ul 

Counllc~ 
Washong,on. D (' 

'R. ROBERTA ROVNER-PIECZENIK 
Project Dlrc:clUr. (\)mpan.tllvc 

f 5ruuy or Criminal Dl!'fcn~ 
Attorneys 

Wa.hongton. D,C' 

HON. JAMES J. RICHARDS 
Superior Courr or L.lke C(}unl~ 

HJmmnnli. Indl3niJ 

"ANn ALBERT-GOI.IlUERG 

1 

I 
I 

\I.\RSHAI.I_ J, HARTMAN 
PrOl~ct MJmt~c:r 

WILI.IAM J. OBRIEN 
PrtlJI!t:1 Org,lnlzallon ,InLi 

Flt:ld Opc:rJllon, 

\fJf'(wl (1II1\ulffll/f\ 

PROt'. STEVEN BAI.KIN 
PROF. P.\l'I.INE IlOl'tDEN 

l.TOI\'c:r'lI\ III IllInol' 
rhu . .J~\I. 111100" 

.. 

NATION/\L DEFENDER INSTITUTE 
ASSIGNED COUNSEL STUDY 

REPORT OF METHODOLOGY 

I. PROJECT GOALS 

P.O. Box 110 
Evanston, Illinois 60204 

(312) 328-0088 

This research project, officially known as "The Role of 
Private Counsel in Indigent Defense," was commissioned by the 
Na.tional Institute of Justice of the U.S. Department of Justice 
through a Criminal Justice Research Solicitation. It was intended 
as the first major study to examine the prevailing, albeit the 
most criticized, mode of providing legal defense services for 
poor persons accused of crime -- the use of lawyers in private 
plcactice. The various approaches to the use of private lawyers 
wlere to be analyzed in light of their implications for cost
effectiveness and quality of legal services provided to the poor. 
The results of the study were intended to provide program guidance 
to states and localities in meeting their constitutional duty to 
implement the right to counsel in criminal cases. 

The overall objective of the research as stated in the 
research solicitation was "to provide practical information on 
the benefits, limitations, and costs of both traditional assigned 
counsel programs and also the various alternatives involving pri
vate attorneys now in use across the country." The research 
findings were to draw conclusions about alternative modes of pri
vate attorney particil?ation"in indigent defense representation that 
would aid policy-makers in designing and funding cost-effective, 
quality legal defense systems. 

The project was to focus upon the goal of analyzing how 
various characteristics of systems for utilizing private attorneys 
in indigent defe~se work affect quality and cost. It was to obtain 
information about the ways that jurisdictions operate their systems, 
and to measure their comparative performance utilizing objective 
indicators. Secondly, it was to obtain detailed information about 
the relative costs of the various approaches to providing defense 
services through use of the private bar. 

These goals were boiled down into three"practical objectives by 
the researchers: 

1) To define and categorize l:11e \Tar.LOUS approaches, or 
models, employed by jurisdictions throughout the United States for 
providing criminal defense services to the poor that use l~vyers 
in, private practice; 

2) To compare these models in order to determine the policy 
implications of a jurisdiction's selection of one model over another; 
and 

3) To identify and describe programs having features that 
might bear replication in other jurisdictions. 

The research solicitation required that the study be conducted 
in 6 to 8 sites exemplifying the various models of indigent defense 
systems employing the private bar. 
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II . OVERALL METHODOLOGY 

Several means were devised to meet the project's objectives. 
These means and the particular objectives that they were designed 
to serve are described below. 

A. Literature Search 

The literature search had several purposes. First, by 
reviewing other studies conducted ~f indigent defense or of other 
systems in the "courts" area, the researchers hoped to see which 
indicators of attorney performance had been used in previous re
search. These could then be compared with the tentative indicators 
in the proposed research design for the present stuBy to see which 
ones had been productive, whether any additional control variables 
should be considered, and whether the proposed variables should be 
augmented or streamlined. 

The second purpose of the literature search was to con
duct a "mini-survey" to ascertain the various models of private 
bar systems used throughout the country. In this way, the re
searchers planned to finalize the indigent defense system character
istics t.~at they would seek in selecting the jurisdictions that 
would eventually be compared in, the study. In other words, the 
literature review was to aid in deciding which were the key features 
that distinguished private bar indigent defense systems from one 
another. 

Once the critical characteristics of defense systems had 
been defined, the literature search was to help in identifying 
the particular jurisdictions that embodied those characteristics. 
These were to become potential candidates for site visits and 
extensive study. 

Finally, the literature search was to help in identifying 
jurisdictions that might be considered "innovative." While these 
jurisdictions might not be good candidates for the comparative 
research contemplated, they might nevertheless bear description in 
the final report as worthwhile examples for policy-makers to consider. 

B. Site Selection 

This phase entailed the selection, in as scientific a 
manner as possible, of the counties that would be included in the 
investigation. It involved the matching of critical system char
acteristics with sites and developing study hypotheses. 

The first task was to select the "innovative" sites that 
would be visited in order to produce descriptions of their operations 
for policy-makers. 

The second task, a much more complex undertaking, was to 
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secure several sets of two matching sites. The sites were to be 
matched in terms of court system characteristics and county char
acteristics, but were to differ in the model of private bar indigent 
defense system employed. Moreover, they were to employ some of.. 
those features of such systems that had been judged as critical during 
the literature review. This would ultimately enable the researchers 
to conclude that a particular indigent defense system characteristic 
was responsible for a particular result. For example, by comparing 
a "contract defense system" with a "coordinated assigned counsel 
system," one might be able to conclude that the contract system 
produced speedier or slower dispositions than the coordinated 
assigned counsel system. 

In this way, a given county, by examining the results of 
the data, would be able to choose the characteristics that pro
duced the results that the county was seeking. 

C. Field l.vork 

The basic purpose of the field work was to gather the 
descriptive, objective, and subjective data for the study. 

D. Statistical Analysis and Report Preparation 

This phase,entailed computer analysis of all of the 
statistical data compiled during the field work in order to 
produce findings that would be helpful to policy-makers. In 
addition, all of the descriptive and interview data was to be 
cogently presented. 

III. STEPS IN THE RESEARCH 

A. Literature Search 

By combing the relevant literature, the research team 
was able to ascertain a number of objective indicators of attorney 
performance that has been employed in previous studies. The follow~ 
ing indicators were identified from the literature: outcomes 

(acquitted/convicted/dismissed ratios); method of disposition (plea/ 
trial ratios); length of sentence; type of sentence; speed of dis
position; quality of plea negotiation (e.g., reduction to lesser 
offense); stage of entry by counsel into the case (e.g., early vs. 
late entry); pretrial motion practice; stage at which plea occurs; 
percentage of cases appealed; rate of pretrial detention; cost; and 
rate of waivers of counsel. The literature search also provided 
examples of some of the factors for which controls were instituted 
in statistical analyses: whether the case was initiated by information 
or indic~ment; relationship of the length of sentence and whether the 
case was pled or tried; prior convictions; pretrial release status; 
and the number of charges filed against a particular defendant. 
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All of these indicators of attorney performance were displayed on a 
matrix with the studies from which they we~~ derived in order to 
visually observe the frequency with which they were used. Sub
sequently, those indicators were compared with the ones originally 
proposed for the study, and a final list was devised. 

Next came the "mini-survey" of private bar indigent defense 
systems. Each piece of literature that described an existing 
system was scanned to select the characteristics that differentiated 
them from one another. A second matrix was prepared with the names 
of the jurisdictions described on one axis and the critical char
acteristics on the other axis. This allowed the researchers to 
categorize the various system types without resorting to using 
arbitrary labels that had been used to categorize indigent defense 
systems. 

Next came the task of identifying particular jurisdictions. 
Each piece of literature that described an existing system operating 
in a particular jurisdiction was summarized in writing. Existing 
state and national surveys were also used to focus on parts of the 
country where private bar systems were prevalent. \'lhere there were 
sites which promised to be fruitful areas to consider for site sel
ection, telephone interviews were conducted to augmerit the literature 
summaries. In this way, a one-page profile of each prospective site 
was compiled. 

B. Site Selection 

For purposes of this study, a "site" consisted of an individual 
county. The sites were selected in accordance with project objectives. 
I~asmuch as there were two objectives which led in very different direc
tlons, two sets of sites were visited during the course of the project. 

Since one of the objectives was to identify programs having features 
that might be worth replicating elsewhere~ the first four sites were 
selected because of their innovative nature. 

The second set of sites were selected for the purPose of making 
comparisons that would assist policy-makers in choosing between 
system models. There would be an in-depth comparison of a limited 
number of sites. 

Thus, it was recognized from the very incepti~n that only one, 
or, at the most, two, examples of a particular type of private bar 
system would be studied and that the findings would be applicable 
to only those sites. Generalizability of the characteristics of a 
particular type of representation would have to be made cautiously, 
for the characteristics observed would reflect, to at least some 
extent, the nature of the jurisdiction itself. f 
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One approach to this problem would have been to select the 
very best, or worst, or some combination o~,the very best and 
'vorst of the private bar indigent defense systems across the 
country for study. This, however, would not have been particularly 
useful for evaluating the various models. If, for instance, one 
compared the best of the known "coordinated assigned co~n~=l systems" 
with the worst of the "ad hoc assigned counsel systems, 1~ would have 
come as no surprise to learn that the one provided higher quality 
representation than the other. 

On the other hand, if one compared the best of these two 
methods, the situation would have beea little better. ,For if 
the measures used had indicated one system to be superlor to 
another, objections would have been raised that the two juris
dictions were so different from one another that any of those 
jurisdictional differences could account for the differences in 
the indigent defense systems. 

Thus, in order to be as sure as possible that differences 
between indigent defense systems reflected differences inherent 
in the systems, it was essential to begin by finding jurisdictions 
that differed only with respect to their indigent defense systems. 
As a result, it was necessary to identify "matched" juriSdictions. 

The requirement of having matched sites was only one of the 
criteria which tqe researchers found to be necessary in the screen
ing process. The eight essential criteria imposed by the researchers 
for site selection were as follows: 

(1) Each site was to have a matched site within the same state 
in order to enable the research team to compare the effects of system 
characteristics upon indicators of quality of performC'.nce in an01:her 
jurisdiction. Thus, th2 study was limited to selecting states having 
variation in systems for providing defense services using the private bar. 

(2) Th~ sites selected m~~t employ a system for providing defense 
services that involves the private bar, ioe., an ad hoc assigned counsel 
approach, a coordinated assigned counsel system, a contract defender system, 
or a part-time defender system. 

(3) Of every two matched sites, they must employ two different 
types of 'indigent defense systems so that tl~e systems could eventually be 
compared. 

(4) The study was to include in the comparison a site wi~h an 
ad hoc assigned counsel approach and a part-time defender,system, Slnce 
these are the two most commonly used private bar systems 1n the U.S. 

(5) county characteristics employed in matchi~g e~ch pair of 
sites were: population size, population density, per caplta lncome, 
crime rate, number of cases filed and disposed, percent bla~k, perce~t 
below poverty level, percent manufacturing, percent populatlon growt." 
size of the private bar, and type of county government. 

---~------- ._------
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(6) Efforts were made to assess the accessibility of data from 
court case files, prosecution files on prior,r.ecords, and cost data and 
the cooperativeness of local officials. 

(7) A check was made to determine whether there were any dis
ruptions or changes in the systems occurring during the period being 
studied, or any atypical characteristics, that might skew the results 
of the data. 

(8) Finally, in accurdance with the recommendations of the 
Project Advisory Board, two of the ~ites selected had to be taken from 
rural Americao All other sites were to have populations of between 
200,000 and 500,000 popUlation in order to ensure requisite caseloads 
for the docket studies. 

A four-step process was employed in screening for site selection. 
First, based upon the literature review, the critical characteristics 
of the various types of indigent defense systems were identified. 
This led the researchers to divide the indigent defense systems into 
the types that would be included in the study. 

Secondly, the potential counties for inclusion in the study were 
identified. In locating these sites, the first step was to eliminate 
all counties of more than 600,000 population or less than 200,000, 
using the 1970 census (the latest data then available). It was known 
that jurisdictions larger than 600,000 were all but guaranteed to have 
implemented a full-time defender system, and therefore not be of in
terest to this study. Also, such large jurisdictions would not be 
representative of many U.S. counties. Jurisdictions of less than 
200,000 were eliminated on the basis of inspection of FBI Uniform 
Crime Reports. According to this data, smaller jurisdictions simply 
did not have enough crime in one or two years to allow the analyses 
that were planned in the original research design. (Note: this was 
later altered by deciding to include two matched rural sites in the 
research. ) 

Thus, all counties within each of the U.S. states that fell 
within the population limits were listed. The County and City 
Data Book was then used to determine, for each site, the types of 
demographic information listed under criterion #5 above. This 
demographic information was supplemented by information obtained 
from the American Ba~ Association and the National Association of 
Counties (also incl~ded under #5) . 

The inspection of the demographic information suggested about 
30 possible matched sites around the country. However, since the 
purpose of the study was to compare indigent defense systems using 
the private bar, it was then necessary to ascertain the type of 
indigent defense system employed in each of the counties of interest. 
The researchers discovered, not surprisingly, that matched counties 
overwhelmingly ~ended to have identical systems of criminal defense. 
If one county employed a part-time defender system, its matched 
county was likely to do the same. 

I 
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The third step entailed telephone calls to some 27 counties 
that we~e viewed as prospective sites. A one-page questionnaire to 
ascertaln the characteristics of each of those sites was used 
in this step. As a result of those calls, some sites ,,,ere elimina
ted from consideration, while others were seen as likely to produce 
valuable information. 

Following the process of obtaining information from each of 
the potential sites, a matrix was prepared showing critical 
characteristics in each of the sites contacted. This matrix was 
used by the Project Sta~f and Advisory Board in making recommenda
tions for sites. 

The sites ultimately selected for the in-depth comparisons 
were: 

Saginaw County, Hichigan 
and 
Berrien County, Michigan 

Summit County, Ohio 
and 
Nontgomery County, Ohio 

Boone County, Illinois 
and 
Jo Daviess County, Illinois 

Onondaga County, New York* 
and 
Albany County, New York* 

coordinated assigned counsel 

contract 

ad hoc assigned counsel (mixed system) 

hybrid coordinated assigned counsel 

ad hoc assigned counsel 

part-time defender 

coordinated assigned counsel (mixed system) 

part-time defender 

The innovative sites were selected simply on the orounds that 
their design appeared to provide features which might ~ear replication 
in other jurisdictions. Four adjoining counties in the State of 
California appeared to provide an interesting mix of such features. 
Each of the four sites represented a somewhat different model of 
indigent dGfense system. The sites were: (1) Santa Clara County 
(independent assigned counsel program in a mixed system); (2) San 
Mateo County (bar association-run pure coordinated assioned counsel 
system); (3) Alameda County (bar association-run coordi~ated assigned 
counsel system in a mixed system); and San Francisco (bar association
run coordinated assigned counsel system in a mixed system). 

The addition of these sites achieved several objectives. First, 
it afforded an opportunity to visit innovative sites which could not 
have been used for the in-depth comparisons because no matching sites 
were available for study. Secondly, since they were visited at the 
outset of the research, they served as a means of clarifvino study • .. 0 _ 

lssues and methodology and developing research hypotheses for the 
in-depth study. Third, they were used as sit2s to pre-test the 
interview instruments. 

* But sec page 23 regarding research constraints. 
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Inclusion of these sites added perspect-ive to the study. Obviously, 
it made the studv more representative of U.S. regions by adding the 
west coast to mi~west and eastern U.S. sites. It also enabled the 
studv to describe a variety of available o~tions for assigned counsel 
admi~istration, funding, and ruode of operations. 

C. Field \.Jork 

1. Innovative Sites. There were essentially two stages 
of work performed for the innovative sites. First, interview 
instruments were prepared for each of the types of actors to be 
questioned during the site visit. Actors interviewed were to 
include the administrative personnel of the indigent defense 
systems, prosecutors, judges, and fiscal personnel of the counties. 

The site visits were brief and not in-depth as they were for 
the comparison sites. Each of the visits took place over l~ to 
2 days. 

The site visits covered two general areas of questioning. 
First, the actors were asked to describe the operations of the 
systems. Secondly, they were questioned regarding the indicators 
of performance that would be used in the second phase of the re-' 
search and other issues relating to the design of the docket 
studies. However, no docket studies were conducted in these sites. 

2. Comparison Sites. The field \vork in the comparison 
sites ,vas far more complex. It was performed in several stages in 
anticipation of conducting docket studies as well as personal inter
views. 

, t we'-e desl'gned for a statistical analysis First, lnstrumen s ~ 

l' nformatl' on and for interviews with the of costs and defendant case 
various actors. 

, 't de to each site as described Second, a preliminary VlSl was rna 
below. 

Third, 
sample of cases 
the site visit. 

a "pre-site" instrument" was employed to list the 
that would be culled for the sample to be taken during 
This process ensured an adequate sample of cases 

for the docket study at the time of the field visit, 

Next, local personnel were identified and confirmed for 
participation in the docket study. 

Finally, the field visit took place commencing, in each 
site, with an orientation session for the docket study coders. The 
docket studies were supervised by a project staff member. 

Simultaneously with the docket study, other project staff 
, - criml'nal J'ustice sv.stems personnel. conducted intervlews or: -

I 
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a. Instrument Design. 

Four instruments were employed in the ~tatistical portion of the 
study. They were: the docket study instrument, the prior record instrument, 
the cost study instrument, and the misdemeanor short form instrument. The 
docket study instrument was used to code information taken from court files 
and docket books regarding the processing of criminal cases. The prior 
record instrument was used to record information on the same defendants who 
were in the docket study sample, but was limited to felony defendants (due 
to the availibility of data), and was often obtained from sources outside 
the dockets and court files. The cost study instrument was used to code 
information taken from the bills submitted by attorneys who were appointed 
to handle indigent cases by the courto The latter was not used in juris
dictions where most indigent defense work was handled by salaried lawyers, 
except for purposes of interna+ checks o The misdemeanor short form was 
used in some of the jurisdictions to ascertain the extent of compliance 
with Supreme Court mandates regarding the right to counsel in misdemeanor 
cases where jail time is imposed. 

Int.erview instruments were prepared for each of the following 
categories of actors; a} judges, bl program directors, cL procrram 
advisory board members, dl county board members, eL prosecutors, 
f) fiscal personnel, g) police, hl social service aqency/probation 
department, i) sheriffs, j) clients,' and k} community members. 

b. Preliminary Site Visit. 

Several tasks were accomplished during the preliminary site 
visit. A special "Pre-Site Interview Ins'trument" was designed to 
elicit information that would assist in the field visit. The location 
and availability of data were determined and the identities of the 
essential actors to be interviewed. Questions were asked that would 
aid in refining the study design and revising data collection instru
ments. Courtesy visits were made to key officials to ensure coopera
tion with the study and to inform them of the scope and purpose thereof. 
Finally, personnel were identified to work on pre-selecting the sample 
of cases for the docket study. 

c. The Pre-Site Instrument. 
During the interim between the preliminary site visit and 

the field visit, the "pre-site instrument" was completed by local 
personnel in each site. This instrument, a one-page, 16 column 
document, was used to ensure that all cases coded in the docket 
study would be closed cases and that none would involve more than a 
single set of charges arising out of a single incident. In other 
words, it was important not to count a case as a felony drug case if 
in fact the person was charged on a previous date with aggravated 
murder, but the mu~der charge had been ~onsolidated with the drug 
case for disposition. 

\ 
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d. The Docket Studies. 

, The,docket studies each consumed approximately 6 days on-site, includi~g 
orlentatlon. ·In each case, project staff was assisted by students hired 
locally. In addition to the misdemeanor short form instruments, the cost 
instruments, and the prior record instruments, the following docket stud~ 
instruments were completed: Saginaw - 357; Berrien - 3-11; Summit - :::;23; • 
Montgomery - 244; Boone - 399; Jo Daviess - 407. 

In each of the docket stud~es, a relatively equal sample was taken of 
cases,handled by ~awyers for the indigent accused and by the control group 
of ~rlvately retalned counsel. This enabled the researchers to make com
parlsons between the performance of attorneys within each site as well as 
tO,compare the differences in attorney performance between each of the 
palrs of matched sites. Approximately equal numbers were sampled of 
~elon~ assault,and felony drug cases. Approximately equal numbers of 
t~lonles and mlsdemeanors were sampled in those jurisdictions where 
m~sdemeanors were included. In four jurisdictions, approximatelv 100 
~~sdemeanor short forms were administered as well. -

e. The Field Visit Intervi~ws. 

~~proXimatelY 50 persons were interviewed in each of 
project Sl es. In two sites Alban and 0 six of the 
were conducted, a~proximatel~ 15 Y nond~ga, w~ere no docket studies 
In the first six sites two Vl's'tPersons were lntervlewed in each site. 
, , l S were made Th f' , 
In each site consumed 2-3 days while t ,. ,e, lrst, pre-sltel visit 
to four project personnel were> d he slte Vl~ltS were 6 days. Three 

, , use on each pre-Slte ' 't h' VlSltS employed four project VlSl , w lle the site 
in the docket study Th personnel apart from the students assisting 
Onondaga Counties.· ere were no second visits in either Albany or 

f. The Cost Study. 

, The co~t Study Instrument was completed, along with the docket 
stu~y,ln each slte, for 100 to 200 attorney fee vouchers per site. In 
a~dltl~n, cost-related questions were included in the interviews, and 
flnanclal reports and data were collected during the field visits. 

IV. DESIGN OF THE STATISTICAL STG~Y 

A. Use of Control Groups 

One might have expected that f h " 
researchers ~l7ould simply have coll t' d ~r t e statlstlcal study, the 
court-appointed la~Ners" in e h fech e ata about the performance of 
the results in each" pair of a~t 0 t e ma~ched sites and then compared 
differences. This a roach Sl es to see,lf there were significant 
be differences in th~Pfunctio~~w:ve~, ,fa~ls, tO,recognize that there may 
jurisdictions have been closel In;a~chJ~r~~dlctlons, even wher~ the 
other characteristics. y e In terms of demographlc and 

I 
I 
I 

I 
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Had that approach been used, it could have led to incorrect 
deductions because of the differences in the.jurisdictions. For 
example, if the indicator of speed of dispos'i tion was examined in 
two jurisdictions, and appointed lawyers in both jurisdictions pro
cessed oases in about the same length of time, one might reach the 
conclusion that there were no significant differences between the 
two appointed counsel programs. However, if the speed of disposition 
was generally slower in one of the jurisdictions, it would be wrong 
to conclude that the two appointed counsel programs had achieved 
similar results. 

To control for jurisdictional differences, the research 
gathered information about the performance of retained as well as 
appointed counsel in each site. In this way, the differences between 
the appointed counsel systems in each pair of jurisdictions could be 
assessed by comparing the differences in the performance of retained 
and appointed counsel in a given site. 

B. Seleceion of Crime Types 

One of the critical considerations in designing the method
ology for the docket study was the selection of crime types. The 
question was posed, would the study investigate differences in per
formance using all types of felonies and all types of misdemeanors, 
or should it be limited to a small number of crime types? 

Ideally, the study would have gathered sufficient information 
about each of the major categories of felonies and misdemeanors so 
thae an analysis comparing different indigent defense system behaviors 
for each category of crlme ~l7ould have been possible. 

This, however, was not possible with the time and money con
straints of the grant. On the one hand, it seemed best to gather 
data for all types of felonies and all types of misdemeanors. This 
would allow conclusions about attorney behavior. in general, not 
merely attorney behavior with respect to, say, assaults or burglaries. 
On the other hand, it seemed best to gather data for only a limited 
set of crimes. It was recognized that, at least for felonies, attor
ney behavior can differ depending upon the specific type of crime 
that has been charged. Averaging together, for example, the number 
of motions filed for murder cases and "the number of motions filed 
for all the lesser felonies might yield an absolutely meaningless 
number. ~lore than likely, this approach would also increase the 
variability in gathered data so that it would be more difficult to 
detect the existence of actual differences. Finally, it might be 
that the various indigent defense system models would not differ 
~l7ith respec t to "run-of-the mill" crimes, but ~.;rould shml7 their 
strength (or lack of it) with respect to serious offenses such as 
murder or rape. Gathering data on all types of crimes would tend 
to obscure these differences. 

It was decided that with respect to felonies, the generalizability 
of the results would be sacrificed in favor of being able to detect 
differences. A subset of felony crimes would be examined. ~ith 

respect to misdemeanors, however, the concensus was that misdemeanors, 
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regardless of charge, are treated similarly by attorneys. Therefore, 
the decision ,vas made to gather data on the objective indicators of 
performance for all types of misdemeanors.'" 

Which felonies to examine was not an easy decision. The FBI 
Uniform Crime Reports were used as guidelines for selecting crimes 
with a sufficient frequency so that in a year, or at most two, there 
would enough of a given crime type charged and prosecuted in a 
jurisdiction to allow statistical analyses. 

An additional consideration ,vith respect to the frequency of 
charges stemmed from the fact that data be gathered about the 
performance of retained as well as assigned counsel. Thus, 
whatever crimes were selected, they had to be crimes that would 
be frequently represented by both assigned and retained counsel. 
Thus, burglaries, although a common crime, were eliminated from 
consideration, since it would be relatively rare for a burglar 
to be able to afford to retain his/her own counsel. 

Questioning of the participants in the criminal justice systems 
of each of the to-be-visited sites yielded the expectation that there 
would be greater differences in performance between assigned and 
retained counsel for crimes against persons than for crimes ,against 
property. Considering these constraints, the decision was made to 
gather data for two types of felonies, assaults and drug cases. 

C. Measuring the Quality of Attorney Performance 

Even while selecting sites, the researchers were a,vare of 
a controversy concerning the method by which they proposed to gather 
data about the quality of attorney performance. During the innova
tive site visits in California, judges, defense counsel, and pro
secutors were asked their opinions about the best objective indicators 
of attorney performance that could easily be determined from court 
files. 

Almost uniformly, the interviewees stated that such measures 
would be invalid and gave persuasive examples of how any potential 
objective indicator might fail to uncover the differences between 
types of attorneys. 

For example, whether or not an attorney waives the prelim
inary hearing might be suggested as an objective indicator of 
effectiveness. But attorneys may waive the hearing because they 
are not prepared and do not wish to expend a great deal of effort 
on the case or because they have investigated the case and decided 
for tactical reasons not to proceed with the hearing. The rate of 
waiving the preliminary hearing might be equivalent between two 
groups of attorneys, suggesting no difference in the quality of 
representation, but, unknown to the researchers, because the court 
docket would not reveal the reason for waiving the hearing, there 
might be a trememdous difference in the quality of representation. 

------
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Thus, the statistical analysis of court records might show no differ
ences when in fact there were wide disparities in the quality of 
representation. 

The research team planned to compensate for this possible short
coming of court file data as indicators of quality by interviewing 
the various actors in each site. Although the California interviewees 
contended that observation of trial attorneys by other experienced 
criminal trial attorneys was the only adequate means of evaluating 
attorney performance, it was hoped that the combination of case 
processing data and intervie,vs would provide a good indication of 
whether or not differences really existed between the various sites 
and between the two groups of attorneys ii each sit~. 

D. Data to Be Collected 

A sample of 400 cases were to be drawn from the dockets 
in each site. In crder to test for differences between appointed 
and retained counsel at each site, 200 of the cases at each site 
were to be cases assign~d to appointed counsel, and 200 cases would 
be represented by retained counsel. 

In order to determine whether there were differences in the 
disposition of felony and misdemeanor cases, 200 cases were to 
be felonies, and 200, misdemeanors. 

The following table depicts the research as it was originally 
designed for the statistical aspect of the study, 

TYPE OF COUNSEL CASE TYPE SAMPLE 

Ass'ault Cases 50 

Felonies 

Drug Cases 50 

Retained 

Misdemeanors 100 

Assault Cases 50 

Felonies 

Drug Cases 50 

Appointed 

Misdemeanors 100 
. 

SIZE 
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However: in the rural jurisdictions of Boone and·Jo Daviess County, 
all felony and misdemeanor cases I"ere included in order to obtain 
large enough samples. In addition, in the'i:~"o Ohio counties, mis
demeanors were eliminated entirely from the study because the 
appointed counsel I"ere used primarily for felony representation. 
The Illinois data will enable future researchers to observe the 
difference that it makes if one narrows a docket study to two felony 
crime types as opposed to including the universe of felony cases in 
the study. The Ohio data will allm" researchers to compare a docket 
study having both felonies and misdemeanors with docket studies ,,,hich 
include only felonies. 

E. Selection of the Sample of Court Dockets 

As noted above under the discus5ion of the preliminary site 
visit, a certain amount of spade-work was done before going to the 
sites to gather the objective data. Each jurisdiction was visited 
to confirm that court personnel I"ere ,"illing to cooperate, that the 
indigent defense system was of the type that the research team had 
been informed of by telephone, to locate the necessary data, to 
ensure that data sources contained the information needed, and 
to arrange for access to the data during the site visits. 

During the pre-site visits, the research team inquired as to 
the number of misdemeanors that had been charged in the year(s) 

·that would be studied. A sampling fraction was then determined 
which would allow a selection of 100 misdemeanor cases, distributed 
across the entire year. 

At the beginning of the site visit proper, the researchers 
would randomly select a misdemeanor case number and from that point 
on, examine every nth case. After the 100 cases had been coded, the 
team ,,,ould determine Hhether approximately half i"ere cases handled 
by assigned and half, cases handled by retained counsel. If this 
i"ere not the case, a determination ~"as made as to hOi" many more 
cases of the less frequent type of representation i"ere required to 
bring that sample up to 50 in number. This was used to determine 
a second sampling fraction. l 

1 In determining this fraction, the researchers considered the 
relative frequencies of retained and assigned counsel, E.g., if 
it I"as found that 75 of the original cases i"ere represented by 
retained counsel, and 25, by assigned counsel, 25 more assigned 
counsel cases were needed. If the jurisdiction had handled 1,000 
misdemeanors that year, to determine this second sampling fraction 
I"e did not simply divide 1,000 by 25; we divided 1,000 by 75. In 
this way, we used the information that we had already obtained about 
the sample to guide our decision. In this ins tance, i"e i·]Quld have 
recognized that we needed to sample three times as many cases as 
we wanted for inclusion in the sample. 

I 
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A second random start i"as made and a second sample dra,,,n, 
from cases across the entire year. From this second sample, only 
cases taken by the less frequent type of c~.unsel I"ere coded. 

Selec tion of the felony samples in Hichigan and Ohio ,,,ere 
much more difficult because of the decision to examine only 
felony assault and felony drug cases. In order to select a 
random sample of those cases, the researchers required a list 
of all felony assault and felony drug cases in the jurisdiction.2 

This process required the use of the pre-site instrument which 
was discussed on page 9, supra. Either local personnel or NDI 
staff had to go through the docket books prior to the site visits. 
These books listed. the defendants' names, charges pending, statute 
number of the offense(s), type of defense counsel (hopefully), date 
of case disposition, and method of case disposition. This infor
mation was listed on the Pre-Site Instruments for all felony 
assault and felony drug cases. In addition, it was necessary to 
check for whether or not other charges were pending against the 
defendant at the time that he/she was charged with the current 
offense. It was decided that, since the final resolution of the 
felony drug or assault case under consideraf;ion might be combined 
with the resolution of those other charges, th it it I"as better to 
avoid such cases. Similarly, cases which w erF: not yet closed i"ere 
eliminated from the sample. 

After the pre-site instruments were completed in D.hio, it ,,,as 
determined that every single felony assault and drug case in the 
year would have to be included in the sample and that the sample 
needed to be expanded to include an additional calendar year.3 
In Michigan, however, the frequencies of felony assault and drug 
cases proved suffi~ient to allow the researchers to determine a 
sampling fraction and to randomly pre-determine exactly ,,,hich 
felony cases the coders would examine in Saginaw and Berrien Counties. 

2 Simply knOi"ing the frequencies of these cases ,,,ould not have 
been much help. We would have known how often cases of this type 
occurred, but not where to find these cases in the court files. 

3 
It was also necessary to expand the sample to two years in Illinois. 

This decision was not the result of information gathered from the 
pre-site instrument, hOt"ever. It ,,,as knmvn to be necessarv because 
of the small size of the dockets in those rural counties .. 
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V. Design of the cost Study 

The objective of the Cost Study was .to ascertain all of the 
direct costs of providing counsel through use of the private bar 
in the jurisdictions where docket studies were conducted. In 
this way, the researchers were able to compare each of the sets 
of two matched sites. This enabled the study to draw conclusions 
about the relative costs of different models of private bar 
indigent defense systems. 

A number of sources were used to obtain the cost data. The 
most critical source of cost data was the cost Study Instrument. 
This was coded from attorney fee vouchers and Court Orders to pay 
attorneys' fees which were either filed along with the court's 
case files or obtained from some other court official or county 
auditor. The Cost Study Instrument provided information about: 
the amount of money paidi the number of hours spent by attorneys 
on each case; whether or not fees requested had been cut; whether 
or not supporting serv'ices were reimbursed; the number of appearances 
made by the attorney; how much work was performed; and hourly rates. 

In the part-time defender and contract defender jurisdictions, 
no data on per case fees were available, since attorneys were not 
paid by billing for each individual case. Other sources of data 
were substituted in those jurisdictions. such data included: the 
budget allocated and expended; the number of personnel employed; 
the numbers and types of cases handled; and, where feasible, the 
number of person-hours expended on the defender work. 

For the part-time defender and contract systems, an additional 
means of as~essing case costs used was the "Delphi study." This 
involved in~erviewing the defenders and contract lawyers in order 
to obtain their estimates of time expended on various types of 
indigent criminal cases with alternate means of case disposition 
(e.g., trial, plea, dismissal). 

In an effort to ascertain other direct costs of providing 
defense services besides attorney time, a variety of data sources 
were used. Indirect costs were assessed by examining the percentages 
of time expended by various court and county personnel for tasks 
related to defense services. These fractions of their time were 
then applied to their total annual wages. Other data sources used 
included county budgets, county auditor reports of expenditures, 
annual courts' reports, and other financial data, depending upon 
availability in each jurisdiction. 

In comparing costs across jurisdictions, it was necessary to 
ensure that the same items were included or excluded in each case. 
Thus, the researchers determined whether, in each site, the budgets 
or case fees included costs for transcripts, expert witnesses, 
travel, xerox, office rent, etc. If, in one jurisdiction, the 
assigned counsel's office included staff that performed client 
eligibility screening, it was necessary to include in the comparison 
jurisdiction's costs the time of other individuals performing the 
same task, even though those persons were not paid from the assigned 
counsel budget. 

I 
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The cost study was conducted for cases commenced during calendar 
year 1981. It was not feasible to includ~· cases commenced later, 
because some of the cases in the sample would not have been completed, 
and thus, fee vouchers would not have been available. 

The same principle was applied to the docket study. 8nly closed 
cases were used, because othen~ise, the dispositions would not have 
been available for comparison. 

While the use of 1981 cases and costs dates the study somewhat, 
it ensures that the res~lts of the analysis are valid. 

VI. DATA ANALYSIS 

A. Design of the Analysis 

The overall approach to the data was an analysis within 
the framework of variance. A univariate analysis of covariance was 
computed for each dependent variable. 

As described in the discussion of project constraints 
below, the design of the data-gathering and analysis varied for 
each site. For the two sites in Michigan, data was collected for 
both felonies and misdmeeanors handled by appointed and retained 
counsel. The analyses of variance were therefore conducted within 
a 4 (type of counsel - Saginaw - retained/appointed; Berrien -
retained/appointed) by 2 (type of crime - felony/misdemeanor) by 
2 (type of felony - assault/drug) design. Standard contrasts were 
used to test the latter two effects. The effect of type of counsel 
was tested by special contrasts created to test for interaction 
differences between type of counsel and site and simple effect 
differences between appointed and retained counsel at each site. 

As previollsly noted, in Ohio, the existence of public defender 
offices that handled most of the misdemeanor cases meant that data on the 
performance of appointed counsel could be collected only for felonies. 
Therefore, the analyses of covariance for the Ohio data were conducted within 
a 4 (type of counsel-arpointeCVretained Summit County; appointeCVretained 
Montgomery County) x 2 (type of felony-assault/drug) design. Again, standard 
contrasts were used to test the latter effect while the effects of type of 
counsel were tested by special contrasts testing for interaction differences 
between type of counsel and site and simple effect differences between 
appointed and retained counsel at each site. Because of the crime rates and 
dispersion of court locations in Ohio, it was necessary to gather data from 
two years (1980 and 1981) in order to obtain approximations of the desired 
sample sizes of 100 felony assault and 100 felony drug cases. 

As we have pointed out, data in Illinois were gathered in rural, and 
therefore, less populated counties. As a consequence, it would have been 
necessary to gather data on crimes committed during the entire decade in 
order to obtain a sample of 100 felony assault and 100 felony drug cases. 
Therefore, all types of felony cases were sampled in the two Illinois 
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counties. Felony cases in Illinois, as a result, could not be analyzed 
for differences b~tween felony assault and felony drug charges. The 
analyses of covarlance were thus conducted within a simpler 4 (t f 
counsel . t d/ . , ype 0 

.-appoln e retalned Boone County; part-time defender/retained 
Jo Davless County) by 2 (type of crime-felony/misdemeanor) framework. 

B. Description of Dependent Variables 
. The central question of this investigation was whether and how 

appolnted counsel differed from retained counsel in their representation 
of defendants ~nd the outcomes they achieved for them. The variables which 
were measured In an attempt to capture the quality of representation are 
presented. below. The table also shmvs how the data we '''; coded for purposes 
of analysls. . 

Variable 

bond status at time of case 
disposition 

change in bond status 

case disposition: 
a) dismissal 

b) trial 

c) trial vs. plea 

d) type of plea 

e) trial outcome 

f) trial outcome 

g) motions filed 

h) overall disposition 

Coding 

in jail 
out of jail (r.o.r. or bond) 

yes-~fter first appearance in jail, 
at tlme of,disposition, out of jail 
no-a~ter f~rst appearance in jail, 
at tlffie of disposition, in jail 

case dismissed 
case not dismissed 

case tried 
case not tried 

plea entered 
case tried 

to original charge(s) 
to lesser or some of original 
charges 

guilty 
not guilty 

guilty of original charge(s) 
guilty of lesser or some of 
original charge(s) 

yes 
no 

found not guilty (dismissal 
trial outcome) 
found guilty (plea or trial 
outcome) 

or 

I 
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sentence: 
a) incarceration 

b) type 

incarcerated 
not incarcerated 

incarceration 
probation 

P2.ge 19 

fines,court costs,restitution, 
deferred or suspended prosecution 

Note: The above variables were coded such that the first 
list.ed response was entered as a 1 and the second listed response 
as a 2. For the last listed variable, the third alternative was 
entered as a 3. 

length of incarceration in months 

number of motions filed 

number of attorney appearances 
in court 

number of days from first 
appearance to disposition 

number of days from first 
appearance to sentencing 

It was recognized that any set of variables would require interpretat~~~, 
For e::ample, would it be considered "better" to have completed a case in fe,ver 
or more days? The answer to this question would depend in part on the number 
of days that a case took and one's perspective. If the case was completed in 
such a short time that lack of preparation was demonstrated, that would indi
cate poor performance. However, if the case took so long that serious court 
backlogs were created, this would be considered a problem. From the county 
administrator's perspective, speedier dispositions would mean a lower cost, 
which is an advantage, asiuming that quality representation was provided. 

Another variable that is open to more than one interpretation is the 
number of court appearances. Again, it would be important to look at the 
numbers in the results. If, for example, there ",ere 20 appearances in a 
misdemeanor case, it \vould appear as if the attorney had made a number of 
unnecessary motions for continuance. However, if there were only I or ~ 

appearances in a misdemeanor case, it might look as if the system were a 
plea bargaining mill, and that the attorneys had failed to properly inter
vie", the defendant or to investigate the facts. 
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C. Use of Control Variables 

In performing the analyses of the d~ta, it was necessary to 
control for the characteristics of defendants. For example, it 
was thought that if the clients of appointed counsel had signifi
cantly more prior convictions than the clients of retained counsel, 
this could skew the outcomes. Thus, the statistical model had to 
be adjusted for such variations among defendants. 

~vo sets of cont~ol variables were used, one set for a combined 
sample of misdemeanor and felony cases, and a second set for felonies 
alone. 

For the combined sample of misdemeanor and felony cases, two 
control variables, bond status and number of charges, were used. 
The bond status of the defendant at the first arraignment was used 
because earlier research had shown it to be related to the defen
dant's prior record. Since no prior record information was avail
able for misdemeanor cases, this variable was used as a means of 
accomodating for the existence of priors. The number of charges 
pending against a defendant was thought likely to exert an effect 
on case processing, and it was controlled in order to better 
isolate the effects of attorney performance on case processing. 

Felonies were also analyzed alone. Additional control var
iables were available for felony cases. The additional control 
variables used in analyzing felony cases were: prior convictions, 
defendant sex, race, and age. Initial bond status and number of 
offenses were also used as control variables for the felony case 
analyses. 

since only data relating to felony cases was collected in 
Ohio, one of the analyses conducted for the data gathered in 
Michigan was ommitted. In Michigan; one set of analyses, 
controlling only for bond status after first arraignment 
and number of offenses charged; was conducted on both felony 
and misdemeanor data. That analysis was ommitted for the data 
collected in Ohio. Only the analyses which controlled for all 
the variables for which we had been able to obtain information 
for felony cases were performed. Furthermore; one of the 
covariates employed in Michigan was eliminated from the Ohio 
analyses. In Michigan~ the court files indicated the number of 
charges filed against a defendant at one time. In Ohio~ each 
charge was associated with a separate file. Therefore~ the 
covariate "whether other offenses were charged" was not relevant 
for the Ohio data. 

I 
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VI+. RESEARCH CONSTRAINTS 

A number of real-life constraints were inherent in conducting this 
research, which was an effort to apply scientific techniques to the s~ . , 
of complex and varying indigent defense systems, unique ,;.s. ::ommunit.J.._ , 
and the practice of law whicL is considered by most law;.'ers to be an art 
incapable of measurement by statistical means. 

The initial contoversy faced by the researchers was the existence of 
two, somewhat conflicting goals implied in the research solicitation: 
a) to conduct a scientific study of the relationship between indigent de
fense system characteristics and indicators of cost and quality of repre
sentation, and b) to study and report on a wide range of systems in order 
to make the study of greater practical utility to criminal juatice planners. 
For purposes of the firs't goal, the ideal approach would haVe:: been to util
ize only one or two states so ;that the majority of characteristics could be 
kept constant, thus making it possible to accurately assess the impact of 
varying par-ticular 'characteristics. For purposes of the second goal, it 
would be valuable to examine as many jurisdictions as possible during the 
field visits. It was the consensus of project staff, consultants, and 
the NIJ Project Honitor that it was most consistent with the priorities 
of the NIJ and of U.S. states and counties that the project examine the 
widest range of systems possible while still maintaining the original 
research design of drawing statistical comparisons. 

A second controversy revolved around the appropriateness of applying 
social science techniques to the measurement of attorney effectiveness. 
During the initial (innovative) site visits, judges, defense counsel, an~ 

prosecutors were asked to give their opinions regarding the best objective 
indicators of attorney performance for purposes of the docket study. Almost 
uniformly, the interviewees stated that such tests would be invalid, and 
gave persuasive examples of how each potential indicator might cut both ways. 
They contended that observation of trial attorneys by other experienced 
criminal trial attorneys was the only adequate means of evaluating attorney 
competence. Assuming, for purposes of discussion, that this view is correct, 
then the statistical analysis might show no differenr.es bet· .. :een t..wo juris
dictions having wide disparities in the quality of representation because 
the differences cancel themselves out when grouped together. For example, 
let us take the question of whether or not an attorney waives the preliminary 
hearing as an indicator of effectiveness. In one case, the attorney waives 
the hearing because he is not prepared and does not wish to expend a great 
deal of effort on the case. The second attorney has thoroughly investigated 
the case and developed a theory of defense. He/she decides, for tactical 
reasons, not to proceed with the hearing. No differences would be shown 
in the data analysis. 

As in any research in the courts area, the availability of p~ecise 
data presented some difficulties. For example, it was thought '..:hat how 
early the attorney interviews the client and commences work 00 the case 
would be a valuable indicator of attornev effectiveness. Eowever, t:1ere . . 
is no unifor~ or official data available on this event. In some ju~isJi~
tions, attorneys are not informed of their appointment soon enough in order 
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to contact their clients in time to preserve perishable evidence. In other 
jurisdictions r attorneys are informed of their'appointment relatively soon r 
butr because it is not cost-effective for them, allow their clients to 
languish in jailr and do not interview them un~il the date of their second 
court appearance. In still other juri~dictionsr attorneys scrupulously 
interview their clients soon after arrest. In an effort to capture some 
information about the timing of this event r coders were asked in the docket 
study to provide the earliest possible dater e.g. r the date of court appoint
me~tr the date of attorney's filing of appearance r or the date on which the 
attorney appeared in court. No Data was available on the date of client 
interview. Moreover r an attorney's appearance or appointment did not necessar
ily mean that the attorney actually commenced work on a case. And finallv r 
it was impossible to compare accurately between types of counselr since the 
courts have one event r the date of appointment r for assigned counselr but record 
another event r the appearance date, for retained counsel. 

Other types of data that were not available included certain bond 
data and data relating to the implementation of the Argersinger case. 
It was often impossible to ascertain from court records whether or not 
the defendant was out of custody at the time of trial. Similarly, since 
motions to reduce bond were often made orally, it was not feasible to 
correctly ascertain whether or not such a motion had been filed by the 
attorney (thus indicating a degree of effort on the lawyer's part). With 
respect to Argersinger, it was hoped that the record would reflect whether, 
in a misdemeanor case where the defendant served some jail time, there had 
been a formal waiver of counsel. No such waivers were found in the records. 

Perhaps the most difficult ~ype of data to obtain was cost data. This 
was particularly true in the case of the contract defender system and the 
part-time defender system. While, for the assigned c0unsel svstems some 
cost,data was available for each case because of the necessit~ of t~e 
appolnted attorney to file a fee petition, funds for the contract and 
part-time defender systems were a\varded in a lump sum. As a result, it 
was not feasible to break out the proportions of felony, misdemeanor, 
and other cases handled. Horeover, these systems typicallv prepare no 
statistical reports detailing the types of cases handled. " 

~l J 
Report of Methodology Page 23 

In addition to the existence, or availability, of datar there were some pro
plems in obtairQngaccess to data. Several examples of difficulties in 
accessing data presented themselves during tnecourse of the study. How-, 
ever, we must commence by ,stating that we were extremely gratified in 
general that the great majority of personnel in almost every jurisdiction 
not only cooperated with the study but expended a great deal of effort in 
assisting the project. 

The following are examples of some of the problems encountered in 
obtaining needed information. In order to evaluate the docket study 
data pertaining to defendant sentences, it was necessary to obtain prior 
record information on each case sampled. One possible source of that 
data, the LIEN system, was uniformly unavailable; the researchers were 
informed that such records were available to police and prosecution agencies 
only. As a result, it was necessary to expend a considerable amount of 
effort in obtaining prior record information; the researchers were forced to 
investigate a different means of obtaining that information in each site. 
Difference sources ultimately used in the various sites included the 
sheriff's office, the prosecutor's private card files, and the court files. 
However, no jurisdiction visited maintained adequate prior record infor
mation for the majority of the misdemeanor ca~es; as a result, the study 
was limited to employing this data for felony cases. 

A similar problem was encountered in another jurisdiction which 
contended that computerized court records were not official records open 
to public inspection. However, with the assistance of a letter from the 
NIJ Project Monitor, the study was able to access that information. 

Only one access problem proved to be insuperable during the project; 
all others were able to be surmounted or accomodated in some way. That 
problem related to conducting docket studies in the New York State court 
system. The major obstacle appeared to be a New York statute that mandated 
the sealing of court cases where the defendant's case was dismissed or 
acquitted. This would have eliminated all favorable outcomes from the 
docket study. This problem surfaced primarily in Albany County, where the 
public defender balked at participating in the study, not wishing to sus
tain an examination of his system. As a result of the dual difficulties 
of access to court files and the lack of defender cooperation, docket 
studi'es were not conducted in New York State. However r New Yorl.-;: State was 
nevertheless included in the study because of the large number of assigned 
counsel counties in the state. 

The selection of crime types for use in the docket study was a major 
concern. It was thought to be more "elegant" to lind t the study to two 
crime types in order to draw more meaningful comparisons in analyzing the 
data. On the other hand, there are some drawbacks in this, since tllere is 
no crime type that is universal, and thus, it is not completely fair to 
generalize about a system based upon a limited sample of crime types. 

r.loreover, tie limitation of the docket studies to t'NO crime t';/l.'es 
placed some burdens upon the study. Because of this limitation, the uni~erse 
of cases was smaller than desired; as a result, it was necessary to include 
cases from more than one year in the study. This consumed additional time 
ar..d may have decreased reliability because of the fact that, over time, more 
changes creep into the system that can help to skew results. Sample sizes 
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were also affected by the crime type limitation in another \vay. The 
researchers found that one of the crime types selected, assault, lent itself 
to representation by appointed counsel, thus 'making it difficult to obtain 
a large enough sample of retained counsel cases. On the ot::er hand, drug 
cases lent themselves to representation by retained counsel, so that it 
was difficult to obtain sufficient appointed counsel sample sizes. 

In addition to the crime type limitation, another factor presented 
problems in Obtaining adequate sample sizes. The researchers chose, for 
purposes of manageability, to gather all court file data in one city. 
However, in those counties which had not unified their court systems, 
sample sizes were reduced, thus necessitating the use of two or more years 
9f data. 

One of the most cumbersome aspects of the research was the hiring, 
training, and supervising of a new group of coders in each site. The 
decision to use local personnel was the result of two goals: 1) to save 
funds in transporting and housing personnel; and 2) to further coopera
tion in each jurisdiction by making them feel part of the project. The 
detriments to this approach were: 1) identifying and training each new 
set of coders consumed a great deal of time; 2) it was not always possible 
to ensure attendance, and adding personnel midstream was not desirable; 
3) there was a lack of uniformity in decision-making between sites not
withstanding coding guides, training and supervision designed to alleviate 
such problems; and 4) the degree of ability demonstrated by coders in 
the different sites varied considerably. This drawback was overcome in 
the last'two sites visited by hiring very high quality coders in the first 
site and retaining them for the second site. The project also benefited by 

!liring a secretary during the site visit phase w.ho had been thoroughly 
schooled in criminal justice research and who personally participated in 
the coding of the dGcket studies. 

In selecting the sites to be visited, it was necessary to choose be
t'tleen two options: a) ensuring geographical representation of U. S. regions, 
and b) including as many models of systems as possible in the study. Be
cause of NIJ's frequent preference for geographical representation, project 
staff conferred with the Government Project Monitor on this issue. The 
Project Monitor opted for including more types of systems in the study 
rather than conducting docket studies in southern and western U.S. counties. 
As a result, the sites where docket studies were conducted are clustered in 
midwes~ern states which reflect the range of indigent defense systems using 
the private bar. 

While not exactly a constraint, future researchers should take note 
that docket study instruments need some revision when research is conducted 
in more than one site. For example, some changes were made in this project's 
instruments to accomodate such variations as types of sentences allowed by 
law. Although such changes were made, numbering on the questionnaires was 
kept constant so that no change would be needed for the computers. However, 
some additional printing expense was incurred. 

In addition to changes in the docket study ~nstruments, more radical 
changes were needed in the interview questionnaires to account for major 
changes in the indigent defense systems from assigned counsel plans to 
contract or part-time defender plans. These changes were especially impor-

tant when non-staff interviewers assisted in conducting the interviews. 

In 
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As previously noted, the docket studies were conducted in phases. One 
of the most important reasons for this was the complexities inherent in the 
criminal court docket. It was necessary, prior to bringing in a full team 
to commence the study, to have already eliminated cases which could not be 
used in the sample for one reason or another and to have devised means if 
necessary, ,to ensure a sufficient sample size. This proved to be an i~por
tant ~tep ~n the process, as it was necessary to add more cases in some-of 
~he s~tes. The means devised to deal with this problem was a "pre-site 
~nstru~e~t" filled out by local court clerks or law students with all of 
the el~g~ble cases. It allowed the project personnel to eliminate cases which 
had not been closed and cases that were complicated by consolidation with 
other, non-related cases and then to count the cases remaining in the sample. 

More~v~r, the very subject matter of the study presented its own 
complex~t~es. One such complexity was present in the "mixed" system in 
Mo~tgome~ County (Dayton), Ohio where the full-time defender agency co
ex~sts w~t? the coordinated assigned counsel program. Indeed, the defenders 
only co-ex~st, but also handle all court proceedings that take place at 
the lowe~ court level including preliminary hearings of felonies, dismissals 
of f~lon~es that take place in lower court, and early reductions of felonies 
to m~sdemeanor cases. The result of this merging of functions between the 
defender and assigned counsel systems resulted in eliminating from the 
docket studies in both Montg9mery and Summit Counties all events that 
oc~urred in the lower courts. Similarly, all misdemeanor cases were 
om~tted from the Ohio docket studies because misdemeanors are primarily 
handled by the defender offices in both Ohio counties. The seeming erosion 
of the docket study due to the need to eliminate the early stages of felony 
cases,was consid~rably ameliorated by the fact that very few felony cases 
are d~sposed of ~n the two Ohio counties in the lower courts (unlike some 
of the other jurisdictions visited). 

Finally, there was one constraint that 1 
t 1" near y led the researchers o e ~m~nate the t,VO Ohio sites from the d k ., 
concerned lest the compari"o t- , oc et stud~es. The team was 

I ' s n 0 reta~ned and assianed " 1 b 
Tl~S concern followed the di" h ~ cOunse e skewed. 
the cases ,vhich are f d scovery t at the public defender "pre-selects" 

arme out to the assioned 1 
was a possibility that the cases ha dl d b O ~ounse. As a result, there 
might not be comparable. Howeve ~ l~ ,y ass~gned a~d retained counsel 
Project Monitor, it was conclude~'th~t ~~~~g consultat~on ~it~ th~ NIJ 
the cases referred to ass' d e was no clear ~ndlcat~on that 
those handled by the PUbl~~n~ef~~~:~e~f;~~:.substantiallY different than 

the In sum, while there were substantial constraints that were inherent in 
I type of study selected, most were surmounted without too much difficult,. 
~ :~me ~~s~s, ~he constraints caused some modification of the studv, such l' 

as e,e ~m~nat~on of felonies from the dockets in Ohio, the substi~ution 
of Ill~no~s for ~.ew,YO~k ~,'n the docket studies, and the inclusion of all 
felony cases in ll~ d 

L no~s ~n or er to obtain a sufficient sample size in rhose 
rural counties. -

not 
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