
If you have issues viewing or accessing this file contact us at NCJRS.gov.



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

II 
I 
I 
I 
I 
I , 

Final Report of the Guilty But Mentally III Project 

November 1984 

(Revised July 1985) 

THE GUILTY BUT MENTALLY ILL VERDICT: 
AN EMPIRICAL STUDY 

Institute on Mental Disability and the Law 
National Center for State Courts 

Project Staff 

Ingo Keilitz 
Project Director 

Daina Farthing-Capowich 
Principal Investigator 

Bradl ey D. r~cGraw 
Staff Attorney 

Lynn C. Adams 
Project Secretary 

Nali ni Ambady 
Robert Acosta-Lewis 
George Capowi ch 
David Conn 
Barbara Durrette 
Junius P. Fulton 
Andrea Giampetro 
Terry Hall 
Jeremy Wel ts 

Research Associates 

This report and the research project upon which it is based were made 
possible by a grant (No. 83-IJ-CX-0042) from the National Institute of 
Justice, U.S. Department of Justice. Points of view expressed in this 
final report are those of the project staff and do not necessarily 
represent official policies of the funding agency or of the National 
Center for State Courts. 



U.S. Oepar,;;'lent of Justice 
National Institute of Justice 

This document has been reproduced exactly as received from the 
person or organization originating it. POints of view or opinions stated 
in this document are those of the authors and do not necessarily 
represent the official position or policies of the National Institute of 
Justice. 

Permission to reproduce this G,"~i~ed material has been 
~an.ted by • 
J:>UbliC !)omam/NIJ 

US Department of lTustl.ce 

to the National Criminal Justice Reference Service (NCJRS). 

Further reproduction outside of the NCJRS system requires permis­
sion of the ~ owner. 

i i 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
'I 

THE GUILTY BUT MENTALLY ILL VERDICT: 
AN EMPIRICAL STUDY 

TABLE OF CONTENTS 

L 1ST OF TABLES AND FIGURES ••.••..••.••••••.••••••••••••.•.•••••••.•••••• 

AB STRACT ............................................................. Go ••• 

EXECUTI VE S UMt4ARY ....................................................... . 

PART ONE. CURRENT STATE OF THE KNOWLEDGE •.••••.•••••••..•••••.••••••• 

I. Introduction .••••••••••••••.••••••..••••••..•••••.•.•. 

II. Legislative Developments •.•.•..•••••.•.•.•.•••..•••.•• 
A. Leg; 51 at; ve Purposes ............................. . 
B. Current GBMI Statutes ••..•••••.•.•..•••••••••••••• 

III. Judicial Developments •••.•.•••••••••••..•••.•.•••••... 
A. Maryland's "Guilty But Insane" Verdict ••..•••••••• 
B. Constitutional Questions ••••••••.•••••••.•••••.••• 

1. Equal Protection ............. ~ ......•...•..... 
2. Due Process ••••.••••••.••••...•.•••••.••••••.. 
3. Cruel and Unusual Puni shment ...•. 0f}" ...••••. 
4. Ex Post Facto Laws •••••.•• '._ . j.~ ........... . 

C. Substantive and Procedural Pr~ql~1dns ••...•••••..•. 
1 . Pl eadi ng Procedures .••.••••.•••.• '\~'O'3 ••••••••• 
2. Burden of Proof ............ ~~\.. .. ~t.\\ .••••••••.••. 
3. Jury Instructi ons ••..••••.•••••.•.••.• '~'$' ••• 
4. Inconsistent Verdicts ••.•.••..•. g.\~\9 •••••.•. 
5. Ri ght ~o Treatment •. ~, •.• )\.oll\~ L ............ . 
6. Probatlon ............. , ....................... . 
7. Cone' usi on ............ t •....•......... III •••••••• 

i,. 
IV. Social Science Research •.••••.•.•...••..•.•.•.•..•.... 

A. Curtailment of the Insanity Defense •.••.••.•...... 
B. Di spl acement ..................................... . 
C. Effect on Criminal Justice Process ...........•.••. 

1. Plea Bargaining .•.••......•.......•...••..•.•. 
2. Involvement of Psychiatric Experts .•••....•.•. 
3. Bench versus Jury Tri al s .................... .. 
4. Jury Deci si on Maki ng ......................... . 
5. Sentenci ng ................................... . 

D. Disposition of the GBMI Offender •.•............•.. 
1. Prov; si on of Treatment ...................... .. 
2. Length of Confinement and Release ............ . 

v. Conclusion ........................................... . 

iii 

xi 

xv 

E-l 

1-1 

1-3 

1-9 
1-9 

1-12 

1-21 
1-23 
1-26 
1-27 
1-32 
1-35 
1-36 
1-38 
1-38 
1-42 
1-43 
1-48 
1-50 
1-53 
1-54 

1-55 
1-56 
1-61 
1-66 
1-67 
1-68 
1-70 
1-71 
1-77 
1-79 
1-79 
1-81 

1-83 

i -



PART TWO. A TELEPHONE SURVEY OF ELEVEN STATES •••••••••••••••••••••••• 

I. Introduction •••••••••••••••••••••••••••••••••••••••••• 

II. Survey Methods .. eoo •••••••• CI •••••••••••••••• eeCl ••••••• 

A. Survey Sample "CI ••• CI • CI 0 •••••• II •••• (I lEI • 0 ••••• CI • C • 0 ••• 

B. Interview Schedules ••••••••••••••••••••••••••••••• 
C. Telephone Interveiws •••••••••••••••••••••••••••••• 
D. Analysis of Results ••••••••••••••••••••••••••••••• 

III. Results and Discussion •••••••••••••••••••••••••••••••• 
A. Estimated Number of GBMI Findings ••••••••••••••••• 
B. Percei ved Legi sl ati ve Purpose and Intent •••••••••• 
C. Catalysts of Reform ••••••••••••••••••••••••••••••• 
D. Exogenous Factors Affecting Outcomes •••••••••••••• 
E. Characteristics of GBMI Offenders ••••••••••••••••• 
F. Procedures and Practices •••••••••••••••••••••••••• 

1. Introducti on ............... ., ................. . 
2. Pre-Trial Procedures •••••••••••••••••••••••••• 

a. Pl ea Negoti ati on •••••••••••••••••••••••••• 
b. Mental Health Evaluation •••••••••••••••••• 

3. Trial Procedures ••••••••••••••••••••••••••.••• 
4. Disposition ••••••••••••••••••••••••••••••••••• 

a. Sentencing ••••••••••••••••••••••••••••••.• 
b. Trea tment ................................. . 
c. Parole ................................... . 

5. Costs •••••.••••••••••••••• ~ ••••••••••••••••••• 
G. Conclusion: The Perceived Strengths and 

Weaknesses of the GBMI Provisions ••••••••••••••• 

IV. State Profiles ••••••••••••••••••••••••••••••.••••••••• 

A. Al aska .•..•••••.••....••••••.•.•••••••.•••..••.•.• 
1. Introducti on ................................. . 
2. Legislation: Historical Context and Purposes. 

a. Changes Coi nci dental wi th GB~lI Enactment .• 
b. Precipitating Factors •••••••••••.••••••••• 
c. Legislative Purposes •••••••••••••••••••••• 

3. Characteristics of GBMI Offenders ••••••••••••• 
4. Procedures and Practi ces •••••••••••••••.•••••• 

a. General •••••••••••••••••••••••••.••••.•••• 
b. Pretrial Mental Health Examination •••••.•. 
c. Menta 1 Hea 1 th Expe rt Involvement •••••••••• 
d. Criteria Used by Judges •••••••••••••••.••• 
e. Juries ................................... . 
f. Sentencing .•••••••••••••••••••.••••••••••• 
g. Comparative Lengths of Confinement •.••..•• 
h. Parole .•.••.••••••.•••.••.••.••••••••••... 
; . Treatment ................................ . 
j. Transfers Between th~ Corrections and 

r~ental Health Systems ••......•.•..••.•.• 

iv 

I 

2-1 I 
2-3 I 
2-6 
2-6 I 2-9 

2-10 
2-11 

I 2-12 
2-12 
2-13 I 2-21 
2-23 
2-25 I 2-28 
2-28 
2-29 

I 2-29 
2-31 
2-32 
2-35 I 2-35 
2-39 
2-41 I 2-43 

2-46 

I 2-59 

2-61 I 2-61 
2-61 
2-61 I 2-62 
2-63 
2-65 

I 2-67 
2-67 
2-69 
2-70 I 2-70 
2-71 
2-74 I 2-75 
2-76 
2-77 I 2-81 

I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

B. 

5. Co s ts ......................................... 2-81 
6. Percei~e~ Strengths and Weaknesses of GBMI 

Provlslons •••••••••••••••••••••••••••••••••• 2-82 

De 1 awa re •••••••••••••••••••••••••••••••••••••••••• 
1. Introduction ................................. . 
2. Legislation: Historical Context and Purposes. 

a. Changes Coincidental with GBMI Enactment ••• 
b. Precipitating Factors •••••••••••••••••••••• 
c. Legislative Intents •••••••••••••••••••••••• 

3. Characteristics of GBMI Offenders ••••••••••••• 
4. Procedures and Practices •••••••••••••••••••••• 

a. General ••••••••••••••••••••.••••••••••••••• 
b. Pre-trial Mental Health Examinations ••••••• 
c. Mental Heal th Expert Invo1 vement ••••••••••. 
d. Criteria U~~d by Judges •••••••••••••••••••• 
e. Juries ••••••••••••••••••••••••••••••••••••• 
f. Sentencing ••••••••••••••••••• ~ ••••••••••••• 
g. Comparative Lengths of Confinement ••••••••• 
h. Pa ra 1 e .................................... . 
i. Treatment ..•.•••.••..•••.••.••••••.••.••..• 
j. Transfers Between Corrections and ~1enta1 

2-87 
2-87 
2-87 
2-87 
2-88 
2-88 
2-90 
2-93 
2-9~ 
2-96 
2-96 
2-97 
2-97 
2-99 

2-100 
2-100 
2-101 

Hea 1 th Systems ••••••••••••••••••••••••••• 2 -102 
5 • Co s ts ....•.•.•..••..•.•..•.•........••........ 2 -1 02 
6. Perceived Strengths and Weaknesses of 

GBMI Provi si ons •••••••••••••••••.••••••••••• 2-103 

C. Georgia ••••••••.••• ; •••••••••••••.•••••••••••••••• 2-107 
2-107 
2-108 
2-108 
2-109 

1. Introducti on .......... CI ••••••••••••••••••••••• 

2. Legislation: Historical Context and Purposes • 
a. Legislative Background •••••.••••••••••••••• 
b. Legislative Intent ••••••••••••••••••••••.•• 

3. Procedures and Practices •••••••••••••••••••••• 
a. Raising the Issue of Mental Aberration ••••• 
b. Plea Bargaining •••••••••••••••.•••••••••••• 
c. Juri es .................................... . 
d. Sentencing ••••••••••••••••••••••••••••••••• 
e. Confinement and Parole ••••••••••••••••••••• 
f. Wi thout GBr~I ••••••••••••••••••••••••• e ••••• 

g. Post-conviction Evaluation •••• 0 •••••••••••• 

h. A New Eval uati on Component •••••••••..•••••• 
;. Pl acement ................................ e ...... " .................. .. 

j. Mental Heal th Staffi ng ••••••••••...••.••.•• 
k.. Trea tment ................................................................. .. 
1. Transfer Procedures ..••.••.••..•.••...•.••. 

4. Recidivism ............. " ...................... . 
5 .. Co s ts to the Sy stern .... ~ .............................................. .. 
6. Perceived Strengths and l~eaknesses 

of GSMI Provisions ••••.•••.•••••.••••.•••••• 

D. Indiana ••••.•••.••.•..••••••...•.••••••••••••.••.• 
1. Introduction •..•.•.•.•.••••••••••.•.•••••••••. 

v 

2-111 
2-111 
2-113 
2-115 
2-117 
2-121 
2-124 
2-126 
2-128 
2-129 
2-130 
2-131 
2-132 
2-134 
2-134 

2-136 

2-143 
2-143 



2. Legislation: Purposes and Historical Context. 2-144 
a. Changes Concidental with the Indiana 

GBM! Legislation ••••••••••••••••••••••••• 2-144 
b. Precipitating Factors •••••••••••••••••••••• 2-146 
c. Legislative Purposes ••••••••••••••••••••••• 2-147 

3. Characteristics of GBMI Offenders ••••••••••••• 2-149 
4. Procedures and Practices •••••••••••••••••••••• 2-152 

a. General ................. e ••••••• c ••••••••• " 2-152 
b. Pretri al Mental Heal th Exami nati on •• ' ••••••• 2-155 
c. Mental Health Expert Involvement ••••••••••• 2-155 
d. Criteria Used by Judges and Juries ••••••••• 2-156 
e. Juries ....................................... 2-157 
f. Sentencing ................................. 2-160 
g. Comparative Lengths of Confinement ••••••••• 2-162 
h. Parole Provisions and Procedures ••••••••••• 2-162 
i. Treatment Provisions ••••••••••••••••• ~ ••••• 2-163 
j. Transfers Between the Corrections and 

Mental Health Systems •••••••••••••••••••• 2-166 
5. Co sts .......................................... 2 -1 67 
6. Perceived Strengths and ~~eaknesses of 

the Indiana GBM! Law •••••••••••••••••••••••• 2-168 

E. Illinois ...................................•...... 2-177 
1. Introduction .............................. $ ••• 2-177 
2. Legislation: Historical Context and Purposes. 2-177 

a. Changes Coincidental with GBM! Enactment •• 2-177 
b. Precipitating Factors ••••••••••••••••••••• 2-178 
c. Legislative Purposes •••••••••••••••••••••• 2-178 

3. Characteristics of GBM! Offenders ••••••••••••• 2-179 
4. Procedures and Practices •••••••••••••••••••••• 2-181 

a. General ................................... 2-181 
b. Pre-Trial Mental Health Evaluation •••••••• 2-185 
c. Mental Health Expert Involvement •••••••••• 2-186 
d. Juri es ............................. .- ...... 2-186 
e. Sentencing ..•...•.•.........•....•••...... 2-188 
f. Post-Conviction Processing •••••••••••••••• 2-189 
g. Treatment. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2 -, 91 
h. Parole .................................... 2-195 

5. Percei~e~ Strengths and Weaknesses of GBMI 
Provlsl0ns .•••••••••••••••••.••••••••••••••• 2-197 

F. Kentucky ........•.......•............... !' ••••••••• 2-201 
1. Introduction .................................. 2-201 
2. Legislation: Historical Context and Purposes. 2-201 

a. Changes Coincidental with GBMI Enactment ••• 2-201 
b. Precipitating Factors •••.•••.•••••••••••••• 2-202 
c. Legislative Purposes ....................... 2-203 

3. Characteristics of GBMI Offenders .••••.•.••••• 2-205 
4. Procedures and Practices ••••••••••..•••••..••• 2-208 

a. General ••••••••.•••••••••.••••••••••••••••• 2-208 
b. Pre-trial Mental Health Examination •••••••• 2-211 
c. Mental Health Expert Involvement •••••••••.. 2-213 
d. Jury Understandi ng .••••••.•••...••..••.•.•. 2-214 

vi 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

e. Sentenci ng ................................. 2-21 6 
f. Post-conviction Processing ••••••••••••••••• 2-218 
g. Treatment ................................ ". 2-221 
h. GBMI Placement ••••••••••••••••••••••••••••• 2-223 
i. Parol e ..................................... 2-224 
j. Comparative Lengths of Confinement ••••••••• 2-225 

5. Co s ts ......................................... 2 -226 
6. Strengths and Weaknesses of GBMI Legislation •• 2-227 

G. Michigan •••••••••••••••••••••••••••••••••••••••••• 2-237 
1. Introducti on .................................. 2-237 
2. Legislation: Historical Context and Purposes • 2-238 

a. Changes Coincidental with GBMI Enactment •• 2-238 
b. Precipitating Factors ••••••••••••••••••••• 2-238 
c. Legislativae Purposes ••••••••••••••••••••• 2-238 

3. Characteristics of GBMI Offenders ••••••••••••• 2-240 
4. Procedures and Practices •••••••••••••••••••••• 2-242 

a. General ••••••••••••••••••••••••••••••••••• 2-242 
b. Pre~Trial Mental Health Examination ••••••• 2-246 
c. Mental Health Expert Involvement •••••••••• 2-246 
d. Criteria Used by Judges ••••••••••••••••••• 2-247 
e. Juries •••••••••••••••••••••••••••••••••••• 2-247 
f. Sentenci n9 ................................ 2-249 
g. Comparative Lengths of Confinement •••••••• 2-250 
h. Parol e ..................................... 2-251 
i. Treatment ................................. 2-251 

5. Costs ••••••••••••••••••••••••••••••••••••••••• 2-252 
6. Perceived Strengths and Weaknesses of GBMI 

Provisions ••••••••.•••••••.•••••••••••••••••• 2-253 

H. New Mexi co .••••••...••••.•••.•.••.••..••.•••••.•.• 2-257 
1. Introducti on .................................. 2 -257 
2. Legislation: Historical Context and Purposes. 2-257 

a. Changes Coincidental with GBMI Enactment •. 2-257 
b. Precipitating Factors •••••••••••••.••••••• 2-259 
c. Legislative Purposes •••••••••••••••••••.•• 2-259 

3. Characteristics of GBMI Offenders ••••••••••••• 2-260 
4. Procedures and Practices •••••••••••••••••••••• 2-262 

a. General ••••••••••••••••••••.•••••••••••••• 2-262 
b. Pretl"ial Mental Health Examinations •.••••• 2-265 
c. Mental Health Expert Invol vement •••••••••• 2-266 
d. Criteria Used by Judges ••••••••••••••••••• 2-267 
e. Juries •••••••••••.•••••••••••••••••••••••• 2-267 
f. Sentencing •••••••••••••••••••••••••••••••• 2-268 
g. Comparative Lengths of Confinement .••••••• 2-269 
h. Parole .................................... 2-269 
i. Treatment ................................. 2-270 
j. Trans1=ers for Mental Health Treatment •..•. 2-271 

5. Costs ........................................... 2-272 
6. Perceived Strengths and Weaknesses of 

GBM! Legislation .•.•.•••••.•.•..•••..••.•••• 2-272 

I. Pennsylvania ...................................... 2-275 
1. Introducti on .................................. 2-275 

vii 



2. Legislation: Historical Cont0xt and Purposes. 
a. Prec'ipitating Factors ••••••••••••••••••••• 
b. Legislative Intent •••••••••••••••••••••••• 

3. Characteristics of GBM! Offenders ••••••••••••• 
4. Procedures and Practices •••••••••••••••••••••• 

a. General ............................. C1 ••• 0 ••• 

b. Pre-trial Mental Health Evaluations ••••••• 
c. Mental Health Expert Involvement •••••••••• 
d. JurY Understanding •••••••••••••••••••••••• 
e. Sentencing •••••••••••••••••••••••••••••••• 
f. Post-Conviction Processing •••••••••••••••• 
g. Trea"bnent •••••••••••••••••••••••••••••••• " 
h. Parol e ..................................... . 
i. Comparative Lengths of Confinement •••••••• 

5. Co s ts ......... " ............................ e .. .. 

6. Strengths and Weaknesses of GBMI Legislation •• 

J. South Dakota •••••••••••••••••••••••••••••••••••••• 
1. Introducti on ................................... . 
2. Legislation: Historical Context and Purposes • 

a. Changes Coincidental with GBMI Enactment •• 
b. Precipitating Factors ••••.••••••••••••••• w 

c. Legislative Purposes •••••••••••••••••••••• 
3. Characteristics of GBMI Offenders ••••••••••••• 
4. Procedures and Practices •••••••••••••••••••••• 

a. General ••••••••••••••••••••••••••••••••••• 
b. Pre-trial Mental Health Examination ••••••• 
c. Mental Health Expert Involvement •••••••••• 
d. Criteria Used by Judges and Juries •••••.•• 
e. Juries ................................... . 
f. Sentencing •••••••••••••••••••••••••••••••• 
g. Comparative Lengths of Confinement •••.•••• 
h. Parol e ..................... II •••••••••••••• 
i. Treatment ................................. . 
j. Transfers Between the Corrections and 

Mental Health Systems ••••••••••••••••••• 
5. Costs .................. III •••••••••••••••••••••• 

6. Perceived Strengths and Weaknesses of GBM! 
Prey; s; ons ...... ~ ........................... . 

K • Utah .............................................. . 
1. Introduction •••••••••.•.••••.••••••.•••••.••.• 
2. Legislation: Historical Context and Purposes. 

a. Changes Coincidental with GAM! Enactment •• 
b. PreCipitating Factors .••••••••••••••.•••.• 
c. Legislative Purposes ••••••••••••••••.••••• 

3. Characteristics of GBM! Offenders •••.•••••.••• 
·4. Procedures and Practices •.•••.••..•.•••••••.•. 

a. General .................................. . 
b. Pre-trial Mental Health Evaluations ••••••• 
c. Mental Health Expert Involvement ••.••••••. 
d. Juries ........... 11 ........................ . 

viii 

I 
2-275 I 
2-276 

I 2-277 
2-278 
2-279 
2-279 I 2-283 
2-284 
2-285 

I 2-285 
2-287 
2-289 
2-294 I 2-294 
2-295 
2-296 I 
2-301 
2-301 

I 2-301 
2-301 
2-301 

I 2-302 
2-303 
2-307 
2-307 I 2-311 
2-311 
2-312 

I 2-313 
2-316 
2-316 

I 2-317 
2-317 

2-319 I 2-320 

2-320 

I 2-325 
2-325 
2-325 I 2-325 
2-326 
2-327 I 2-329 
2-331 
2-331 I 2-331 
2-334 
2-334 

I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

e. Sentencing •••••••••••.•••••••••••••.•••••• 2-335 
f. Comparative Lengths of Confinement ••.••.•• 2-335 
g. Parole •••.•••••••••••••••.•.•••••••••••••• 2-336 
h. Treatment ............................... ". 2-336 
1. Transfers for Mental Health Treatment •••.• 2-338 

5. Costs •.••••.••••••••••••••••.•••••••••.••••••• 2-339 
6. Perceived Strengths and Weakness of 

GAMI Legislation ••••••••••.•••••••••.••••••• 2-340 

PART THREE. CASE FILE DATA FROM GEORGIA, ILLINOIS, AND MICHIGAN •••••••. 3-1 

I. Methode logy ....................................... 3-3 
A. Introduction •••••••••••••••••••••••••••••••••• 3-3 
B. Instrument Development •.•••••••••••..•••••••.• 3-4 
C. Sample Select.ion ................... &.......... 3-5 

1 • Georgi a ................................... 3-5 
2. Illinois .................................. 3-7 
3. Michigan ••••••.••••••••••••••••.••••••••.• 3-9 

D. DataCollection ••••••••••••..••••••••••••••.•• 3-11 
E. Analytical Design ••••••••••.•.•••••••••••••.•• 3-13 

1. Preliminary Data Analysis •••.••••••••••••• 3-13 
2. Multivariate Analysis •••••••.••••••••• ~ .•• 3-15 

II. Results and Discussion .•••.••••••••••••••••••••••• 3-20 
A. Descriptive Data •••••••••••.•••••••••••.•••• :. 3-20 

1. GBMI Findings Over Time ..••••••.•.•••••.•• 3-20 
2. GBMI Case Processing Characteristics .•.... 3-22 

a. Georgi a .••••••••.••••.••.••••••.••••.• 3-22 
b. Illinois .............................. 3-29 
c. Michigan •••••••••..••..•••.•••.•.••••. 3-38 

3. GBMI Offender Characteristics •••.•..•••••• 3-44 
a. Geo rgi a ....................... "....... 3 -44 
b. Illinois .............................. 3-49 
c. Michigan ••..•••.•.•••...••••••.••••••• 3-55 

B. Comparisons Within States •.•••••••••••••.•..•• 3-62 
1. Georgi a It ••••••••••••• " •••••••••••••••• " •• " 3-62 
2. III inc; s """." It •• "" •••• "" •• """""".""""""... 3-73 
3. Michigan .••...••.••••.••.••.•••.••••..•..• 3-78 

III. Summary and Observations •.••••••..•••••••.••••.•.. 3-93 

APPENDIX A. INTERVIEW SCHEDULES ..•..•••..•....•.•.•..•...••.••..•••••.• A-l 

APPENDIX B. CASE FILE DATA COLLECTION INSTRUMENT •••••..•..••.....••.... A-21 

APPENDIX C. CASE FILE DATA COLLECTION MANUAL .....•.•......•.••...•...•• A-39 

I APPENDIX D. STATEMENT OF CONFIDENTIALITy............................... A-73 

ix 



-------- --------

APPENDIX E. EXOGENOUS FACTORS •••••••••••••••••••••••••••••••••••••••••• A-77 
I. Georgia •••.•••••••••••••••.••••••••••••••••••••••••••• A-79 
I I • III ; no; s ............ III ................................. . A-83 
III. Michigan .........•.•.•........•.•..•.................• A-8S 

x 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

i. I 

I 
I 

LIST OF TABLES AND FIGURES 

PART ONE. CURRENT STATE OF THE KNOWLEDGE 

Table 1. 

Table 2. 

Table 3. 

Guilty But Mentally 111 and Not Guflty by Reason 
of 'Insanity Statutory Standards and Definitions 

Guilty But Mentally III Procedures: From Pleading 

1-14 

to Finding....................................... 1-15 

Guilty But Mentally III Procedures: Sentencing 
Th rough Release •••.•••••••••••••••••.•..••••••••• 1-17 

PART TWO. A TELEPHONE SURVEY OF ELEVEN STATES 

Table 1. 

Table 2. 

Table 3. 

Table 4. 

Tabl e 5. 

Table 6. 

Table 7. 

Table 8. 

Tabl e 9. 

Telephone Survey Sample by Position and State 
of Respondent •••••••••••••••••••••••••••••••••••• 2-8 

Estimated Number of GBMI Findings from the 
Effective Date of GBMI Legislation to Mid-1984 2-14 

Perceived Purposes of GBMI Legislation by 
Position of Respondent........................... 2-16 

Survey Responses By State to IIHave the Legi sl ati ve 
Intents of GBMI Provisions Been Fulfilled?1I •••••• 2-20 

Perceived Strengths and Weaknesses of GBMI Laws and 
Practices According to Position of Respondents ••• 2-47 

Perceived Strengths and Weaknesses of GBMI Laws and 
Practices by State •••••••••••••••••••••••••.••••• 2-48 

Perceived Strengths and Weaknesses of Alaska's 
GBMI Provisions ••••••••••••.••••••••••••••••••••• 2-83 

Strengths and Weaknesses of Delaware's GBMI Law •••• 2-104 

Perceived Strengths of Georgia's GBMI Provisions 
and Processing ................................... 2-137 

Table 10. Perceived Weaknesses of Georgia's GBMI Provisions 
and Processing ...•..••••••••••.•••••••••••••••••• 2-138 

Table 11. Disposition of Insanity (Felony) Cases In Lake 
County, Indiana 1978-1983 ..••••.••••••.••.•..•••• 2-145 

Table 12. Perceived Strengths and Weaknesses of Indiana ' s 
GBM! Law •••••••••••.•.•••••••.•••••.••.••.••••••• 2-169 

xi 



Table 13. Perceived Strengths and Weaknesses of Illinois' 
GBM! Statutes ..................•................. 2-198 

Table 14. Perceived Strengths and Weaknesses of Kentucky's 
GBMI Law •••••••••••••••••••••••••••.••••••••••••• 2-228 

Table 15. Perceived Strengths and Weaknesses of Michigan's 
GBM! Provisions .........•................ e.oo •••• 2-254 

Table 16. Perceived Strengths and Weaknesses of New Mexico's 
GBMI Provisions .................................. 2-273 

Table 17. Perceived Strengths and Weaknesses of Pennsylvania's 
GBM! Statutes ..•.......................•........• 2-297 

Table 18. Perceived Strength's and Weaknesses of South Dakota's 
GBMI Law ••••••••••••••.••••••••••••••••••••••••.• 2-321 

Table 19. Perceived Strengths and Weaknesses of Utah's 

Figure 1. 

Figure 2. 

Figure 3. 

Figure 4. 

Figure 5. 

Fi gure 6. 

Figure 7. 

Fi gure 8. 

Figure 9. 

Fi gure 10. 

Fi gure 11. 

GAM! Provisions .................................... 2-341 

Alaska's Statutory GBMI Procedures .•••••••••••••••• 2-68 

Delaware's Statutory GBMI Procedures ••••••••••••••• 2-94 

Georgia's Statutory GBMI Procedures · ............... 2-112 

Indiana's Statutory GBMI Procedures · ............... 2-153 

Illinois' Statutory GBMI Procedures · ............... 2-182 

Kentucky's Statutory GBMI Procedures ............... 2-209 

Michigan's Statutory GBMI Procedures ............... 2-243 

New Mexico's Statutory GBMI Procedures ••••••••.•••• 2-263 

Pennsylvania's Statutory GBMI Procedures 

South Dakota's Statutory GBMI Procedures . ......... . 
2-280 

2-308 

Utah's Statutory GAMI Procedures ••••••••..••••.•••• 2-332 

PART THREE. CASE FILE DATA FROM GEORGIA, ILLINOIS, AND MICHIGAN 

Table 1. 

Table 2. 

Table 3. 

Georgia GBM! Findings by Year •••.••••.•••••..•.•••• 

Illinois GBMI Findings by Year . ................... . 
Michigan GBMI Findings by Year 

xii 

3-21 

3-21 

3-22 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I, 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

,I 
II 

Table 4. 

Table 5. 

Table 6. 

Table 7. 

Tab1 e 8. 

Table 9. 

Georgia GBMI Cases by Circuit •••••••••••••••••••••• 3-23 

Geo Y'gi a GBMI Fi ndi ngs by County •••••••••••••••••••• 3 -24 

Type of Adjudication ••••••••••••••••••••••••••••••• 3-25 

DOR Institutions Providing Initial Treatment ••••••• 3-26 

Location of Confinement •••••••••••••••••••••••••••• 3-27 

Type of Release .................................... 3 -28 

Table 10. GSrU Cases by Circuit Court •••••••••••••••••••••••• 3-29 

Table 11. Illinois GBMI Findings by County ••••.•••••••••••••• 3-30 

Table 12. GBMI Findings by Year and Type of Adjudication ••••• 3-33 

Table 13. Treatment Recommendations for GBM! Offenders ••••••• 3-34 

Table 14. DOC Facilities Providing Initial Treatment ••••••••• 3-35 

Tab 1 e 1 5. Locati on of Confi nement ••••••••••••.••••••••••••.•• 3 -36 

Table 16. Michigan GBMI Findings by County ••••••••••••••..••• 3-39 

Table 17. Pre-trial Recommendations by R~questor ••••••.•••••• 3-40 

Table 18. GBMI Findings by Year and Type of Adjudication ••••• 3-41 

Table 19. Location of Confinement •••••••••••••••••••••••••••• 3-43 

Tabl e 20. Type of Rel ease .................................... 3-44 

Tab 1 e 21. Age at Convi cti on •••••••••••••••••••.••••••••.••••. 3 -45 

Table 22. GBMI Offenses by Charge and Conviction ••••••••••••• 3-46 

Table 23. Post-conviction Diagnoses for GB~lI Offenders....... 3-47 

Table 24. Sentences Received by GBMI and Guilty Offenders •••. 3-48 

Table 25. Age of GBMI and Guilty Offenders •••••••.••.•••••..• 3-50 

Table 26. GBMI Offenses by Charge and Conviction •••••••••.••• 3-51 

Table 27. Diagnosis by Evaluation Type ••••••.•.•.••••••••.••• 3-52 

Table 28. Minimum and Maximum Sentences Received by 
GBMI Offenders ...•••••••••.••••••.••••••••••••.•• 3-53 

Table 29. Prior Offenses Committed by GBMI Offenders .•.•.•••• 3-54 

xiii 



Table 30. Age of GBMI Offenders •••••••••••••••••••••••••••••• 3-56 

Table 31. Murder Charges and Convictions Against GBMI 
Offenders ...... " ........ "" ......... "."........... 3-56 

Table 32. GBMI Offenses by Charge and Conviction ••••••••••••• 3-57 

Table 33. Diagnosis by Evaluation Type ••••••••••••••••••••••• 3-58 

Table 34. Sentences Imposed on GBMI Offenders •••••••••••••••• 3-59 

Table 35. Confinement in Years of GBMI Offenders ••••••••••••• 3-60 

Table 36. Sex of GBMI and NGRI Offenders ••••••••••••••••••••• 3-62 

Table 37. Findings by Race ••••••••••••••••••••••••••••••••••• 3-63 

Table 38. Race by Finding Controlling Offense •••••••••••••••• 3-64 

Table 39. Sentences Received by GBMI Offenders Through 
Pleas Controlling for Offense •••••••••••••••••••• 3-67 

Table 40. Confinement Periods of Offenders with Records 
of Previous Mental Health Treatment ••••••••••••.• 3-68 

Table 41. Comparisons of Insanity Acquittees Before and 
After the GBM! Fi ndi ng ............................ 3 -70 

Table 42. Sex of Offenders by Case Outcome ••••••••••••••••••• 3-73 

Table 43. Race of Offenders by Case Outcome •••••••••••••.•••• 3-74 

Table 44. Diagnosis of Finding Group ••• e ••••••••••••••••••••• 3-75 

Table 45. NGRI Findings as a Function of Population Density •• 3-77 

Table 46. Sex of Offenders by Finding Group •••••••••••••••••• 3-79 

Tabel 47. Race of Offenders by Finding Group •••••••••.•••.••• 3-79 

Table 48. Age of Offenders by Finding Group ••...•••••••.•••.. 3-80 

Table 49. A Comparison of Offenses Charged and Conviction 
Offenses by Finding.............................. 3-82 

Table 50. Sentences Received by GBMI and Guilty Offenders 3-85 

Table 51. Maximum Sentences for Offenders Withouth Prior 
Mental Health Contacts ..••.••••.•.•.••.••.••.•..• 3-86 

Table 52. Average Confinement Periods by Finding .••....•..... 3-89 

xiv 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
-I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

THE GUILTY BUT MENTALLY ILL VERDICT: AN EMPIRICAL STUDY 

ABSTRACT 

Twelve states (Alaska, Delaware, Georgia, Indiana, Illinois, Kentucky, 
Michigan, New Mexico, Pennsylvania, South Carolina, South Dakota, and 
Utah) have adopted a "guilty but mentally ill" (GBM!) verdict to be 
considered alongside the traditional verdicts of guilty, not guilty, and 
not guilty by reason of insanity (NGRI). Since 1975, when Michigan became 
the first state to enact GBMI legislation, approximately 800 criminal 
defendants who made claims of mental disorder have been found GBMI. They 
tend to be relatively young, white males convicted of serious crimes 
against persons. Most are charged with multiple crimes and have a history 
of previous contacts with the criminal justice system and the mental 
health system. Eighty percent have a recognizable mental disorder and 
most are treated accordingly once in the corrections system. The GBM! 
provisions of the twelve statutes differ significantly in such fundamental 
matters as the standard for GBMI determinations, the type of cases in 
which they apply, and the procedures by which they are administered. 
There is no single GBMI statute or concept. Nor is there a uniform 
perception of GBMI among those responsible for implementing it. Except 
for a possible increase in plea negotiations, the GBMI provisions have 
resulted in little change in the manner in which the criminal justice and 
the mental health systems handle mentally disordered defendants during and 
after criminal proceedings. Although touted by its proponents as an 
attractive alternative to the NGRI verdict for juries to consider, most 
GBM! findings (like NGRI findings) resulted from pleas and bench trials. 
Contrary to the views held by much of the public, jurors, and many members 
of the mental health and criminal justice systems, GBMI offenders are not 
guaranteed treatment under law, nor are they any more likely to receive 
treatment than other mentally ill offenders in the general inmate 
population to whom the GBM! label has not been applied. Indeed, they are 
given stiffer sentences than their guilty counterparts without any better 
access to mental health treatment. GBM! offenders appear to be imprisoned 
for longer periods than insanity acquittees are involuntarily 
hospitalized. Despite the hopes of its proponents and the fears of its 
critics, the GBMI option has not spelled the demise of the insanity 
defense. Indeed, it appears not to have appreciably disturbed the 
frequency of NGRI findings. These are the conclusions of a one-year study 
completed in July 1985 of the antecedents, legislative and judicial 
development, implementation, and consequences of GBMI laws, conducted by 
the Institute on Mental Disability and the Law, National Center far State 
Courts, under a grant (No. 83-!J-CX-0042) from the Institute of Justice, 
United States Department of Justice. 
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THE GUILTY BUT MENTAllY III VERDICT: AN EMPIRICAL STUDY 

Institute on Mental Disability 
National Center for State Courts 

November 1984 
(Revised June 1985) 

EXECUTIVE SUMMARyl 

I. INTRODUCTION 

Throughout their history, the laws providing for an insanity defense 
have faced opposition. One form of opposition is legislation creating an 
alternative verdict that acknowledges a defendant's unsound mind yet does 
not absolve him or her of criminal responsibility. Such a verdict may 
either supplant or supplement the verdict of "not guilty by reason of 
insanity. II Queen Victoria's displeasure with the acquittal by reason of 
insanity of notorious defendants like Daniel McNaughtan, who in 1843 
attempted to assassinate the British Prime Minister Sir Robert Peel, and 
Roderick Maclean, who in 1882 attempted to kill the Queen herself, led to 
the passage of the Trial of lunatics Act in 1883. This act supplemented 
the verdi ct of not gui 1 ty by reason of i nsani ty wi th that of IIguil ty but 
insane. II 

Almost a hundred years passed before any jurisdiction in the United 
States followed the English lead. In 1975, in response to public outcry 
over the release of approximately 150 insanity acquittees following the 
Michigan Supreme Court's decision in People v. McQuillan, Michigan became 
the first state to enact a IIguilty but mentally i1111 (GBMI) statute. 
This enactment served as a prototype for other states. By 1984, eleven 
states (Alaska, Delaware, Georgia, Indiana, Illinois, Kentucky, New 
Mexico, Pennsylvania, South Carolina, South Dakota, and Utah) had 
followed the precedent in Michigan by adopting a GBMI verdict to be 
considered alongside the traditional verdicts of guilty, not guilty, and 
not guilty by reason of insanity (NGRI). Other states have considered or 
are currently considering adopting similar legislation. 

Unlike an NGRI verdict, which holds a mentally ill defendant 
blameless, a GBMI verdict holds the defendant criminally responsible and 

1. This summary was prepared under Grant No. 83-IJ-CX-0042 from the 
National Institute of Justice, U.S. Department of Justice. Points of 
view expressed in this summary, and the full report upon which it is 
based, are those of the authors and do not necessarily represent the 
official positions or policies of the U.S. Department of Justice. 
For further i nfonnati on, contact the Insti tute on t4enta 1 Di sabi 1 i ty 
and the law, National Center for State Courts, 300 Newport Avenue, 
Williamsburg, Virginia 23185. 
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allows imposition of the same punishment that could be given a defendant 
found guilty of the same offense, yet promises mental health evaluation 
and treatment during the term of the criminal sentence. Prompted by 
highly publicized cases, typically involving insanity acquittals of 
defendants perceived to be threats to public safety, legislators hoped 
that the GBM! verdict would offer juries an attractive alternative to the 
NGR! verdict and, thereby, curb the use of the insanity defense and 
prevent the early release of dangerous offenders. 

Despite its adoption in twelve states, the GBM! verdict has been 
criticized roundly by scholars and professionals as conceptually flawed 
and procedurally problematic. Major professional organizations, 
including the American Bar Association, the American Psychiatric 
Association, the American Psychological Association, the National 
Commissioners on Uniform State Laws, and the National Mental Health 
Association, have taken positions opposing GBM! laws. 

This is a summary of a final report of an empirical one-year study of 
the antecedents, legislative and judicial developments, implementation, 
and consequences of the GSM! laws adopted in eleven states. (South 
Carolina, which enacted GBM! legislation on May 16, 1984, was not 
included in the empirical study. It was, however, included in the review 
of legislation.) The study was commissioned by the National Institute of 
Justice, United States Department of Justice, and was conducted by the 
Institute on Mental Disability and the Law (hereinafter Institute), 
National Center for State Courts. The final report was submitted to the 
National Institute in November 1984 and revised in July 1985. 2 

To carry out the study, the Institute conducted research in three 
phases. First, it made an extensive review of statutory law, case law 
and social science research. This resulted in a description of the 
relevant substantive standards, definitions, and procedural mechanics of 
the GBMI laws in twelve states and a review of the empirically-based 
social science research of the GBMI provisions. 3 Second, telephone 
interviews were conducted with individuals familiar with GBMI provisions 
and their implementation. A total of 141 interviews were conducted with 
legislators and legislative staff, defense attorneys, prosecutors, 

2. Institute on Mental Disability and the Law, the Guilty But Mentally 
111 Verdict {1985} (Available from the Publications Department, 
National Center for State Courts, 300 Newport Avenue, Williamsburg, 
Virginia 23185. The cost is $41.85). Unless otherwise noted, all 
subsequent footnotes refer to the section or subsection of the full 
report which is being summarized. 

3. Part One, IICurrent State of the Knowledge,1I of the final report which 
describes the result of this first phase has been revised and 
published in two separate articles: McGraw, Farthing-Capowich & 
Keilitz, The IIGuilty But Mentally 11111 Plea and Verdict: Current 
State of the Knowledge, 30 Villanova Law Review 117 {1985}; and 
r~cGraw & Keilitz, Guilty But t4entally Ill: A Legislative Response to 
the Insanity Defense, 8(3) State Court Journal 4 (1984). 
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judges, psychiatrists, psychologists, mental health treatment personnel 
and administrators, and corrections officials, including probation and 
parole officers. The qualitative data obtained from these telephone 
interviews helped establish the perceiv~d intent of GBM! legislation, its 
implementation in the eleven states, and its perceived successes and 
failures, and provided insights into the catalysts of reform that ushered 
in the legislation and the exogenous factors that might affect its impact 
on practice. Finally, data were gathered from official case file records 
of GBM! offenders in Georgia, Illinois, and Michigan, three states where 
relatively large numbers of defendants have been found GBMI. Virtually 
the entire population of defendants found GBMI and committed to the 
departments of corrections in the three states through mid-1984--a total 
of 519--were identified and studied •. For purposes of comparison, groups 
of defendants found NGRI in the three states and a group of Michigan 
defendants found guilty after raising the issue of mental aberration were 
also studied. Descriptive and inferential statistics were derived from 
these data and summarized to make understandable the characteristics of 
GBMI offenders and their handling by the criminal justice and mental 
health systems, and to help draw inferences about the effect of the GBMI 
alternative on the criminal justice process. 

This report first summarizes the GBMI laws, their antecedents, 
legislative and judicial development, and then turns to their 
intermediate outcomes, such as their reception and perception by 
functionaries in the criminal justice and mental healt~ systems, their 
administration and practical application, and, finally, their ultimate 
impact. 

II. THE GBMI LAWS 

A. Antecedent Events 

In 1974, in the case of People v. McQuillan, the Michigan Supreme 
Court struck down the state1s automatic commitment statute because it 
provided stricter standards and procedures for criminal defendants 
acquitted by reason of insanity than for persons civilly committed as 
dangerous and mentally ill. The court ruled that the insanity acquittees 
were denied equal protection under law since they were treated 
differently from patients who are civilly committed. The court ordered 
that 270 insanity acquittees previously committed and still hospitalized 
be provided judicial hearings to insure that tbey met the civil 
commitment standards (i.e., present mental illness, dangerousness, or 
inability to meet basic needs). Many were subsequently released because 
they did not meet these criteria for involuntary civil commitment. 
Shortly after their release, two committed violent crimes. One raped two 
women. The other killed his wife. The resulting public outcry spurred 
the Michigan legislature to adopt the GBMI plea and verdict. 

Similarly, in Alaska, Georgia, Indiana, South Dakota, and Utah, 
highly publicized cases were the catalysts for the enactment of GBMI 
legislation. All the cases involved violent crimes committed by mentally 
disordered individuals. Several involved defendants who had committed 
particularly heinous crimes after their acquittal by reason of insanity 
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and subsequent release from mental hospitals. The publicity surrounding 
the trial and acquittal of John W. Hinckley, Jr. in the shooting of 
President Ronald Reagan, also influenced the enactment of GBMI 
legislation in some states. For example, the day after the verdict was 
announced, the Delaware legislature passed the bill adopting the GBMI 
provisions in that state. If nothing else, public dissatisfaction with 
the verdict in the Hinckley case may have created a political climate 
conducive to the creation of alternatives to the insanity defense. 

The primary purposes of the GBMI 1 egi sl ati on were to curtail the 
assertion of the insanity defense, to reduce the incidence of insanity 
acquittals, and thereby to protect society by imprisoning mentally 
disturbed, dangerous defendants who might otherwise be found NGRI and 
released shortly thereafter. Related to the legislative purpose to close 
the perceived loophole whereby allegedly criminally responsible 
defendants escape punishment for their misconduct, was the intent to 
offer juries a compromise verdict that would ensure that such defendants 
would not be released before a minimum prison term had been served and 
mental health treatment has proved effective. Some commentators argued 
that the real intent of GBMI laws is punishment cloaked in the guise of 
mental health treatment. 

B. Statutory Provisions 

The GBMI provisions of the twelve states reveal similarities as well 
as critical differences. 4 Whether similarities and distinctions among 
the formulations of the GBMI verdict reflect different legislative 
purposes is unclear. It is clear, however, that there is no single GBMI 
statute or concept, but several different types. 

In all the states, when the issue of mental disorder has been 
properly raised, the GBMI alternative may also be considered by the 
triers of fact alongside the traditional findings of guilty, not guilty, 
and NGRI. Following a finding of GBMI, the defendant may be sentenced 
like any other guilty defendant, and then may be transferred to the 
supervision or custody of a corrections department or state mental health 
department or unit where he or she receives mental health care and 
treatment, if warranted on the basis of post-conviction mental health 
evaluation. Once the defendant is determined to have recovered from his 
or her mental disorder, he or she serves the remainder of the sentence. 

An examination of this general scheme, however, reveals a number of 
sharp differences in the prOVisions among the states. In Georgia and 
Michigan, for example, the G8MI plea and finding are available only in 
felony cases. No such restrictic.ns are applied in the other states. 
Only Alaska, Delaware, and Illinois actually define the standard for G8MI 
determinations. In Alaska and Delaware, a defendant may not be found 
NGRI on the grounds that he or she lacked the behavioral controls 
necessary to conform to the requirements of the law, but may be found 
GBMI on that basis. Presumably, the GBtvtI standards of these two 

4. Part One, II II. Legislative Developments,1I pp. 1-9 to 1-21. 
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states encompass a much broader concept of mental disease or defect, 
including what is meant by lIirrestible impulse ll or "volitional capacity," 
than the states' NGRI standards, which focus on the extent to which a 
defendant could appreciate the wrongfulness of his or her conduct. 
Illinois, on the other hand, allows a NGRI finding on the basis of 
volitional impairment, but disallows a GBMI finding on that basis. The 
NGRI and GBMI verdicts in these states thus appear to be distinguishable 
by the types of mental aberration upon which they can be based. In Alaska 
and Delaware, but not in Illinois, criminal resppnsibility may be assigned 
to a defendant even if he or she suffered from mental aberration that 
impaired behavioral control or willpower. 

In all states but Alaska, a criminal defendant may plead GBMI at the 
outset. All but Alaska and Georgia provide specific prerequisites to the 
acceptance of a GBMI plea, including notice of intent to introduce claims 
of mental disorder, waiver of the right to a jury trial, pre-trial mental 
health examination, and judicial hearing on the issue of the defendant's 
mental condition. Only Kentucky specifies which party bears the burden of 
proof regarding mental illness at trial; six states require proof beyond a 
reasonable doubt, two require a preponderence of the evidence, and three 
are silent on the issue. Although only the Indiana, Kentucky and Delaware 
statutes fail to provide specifically for jury instructions regarding the 
availability of the GBMI verdict, only Alaska and Michigan provide for 
instructions regarding the dispositions available upon a GBMI or NGRI 
verdict. Only Georgia and Indiana do not provide for mental health 
examinations before the acceptance of a GBMI plea or the rendering of a 
GBMI finding. 

Despite the widespread belief that a GBMI finding guarantees mental 
health treatment, the finding does not ensure treatment beyond that 
available to other offenders. Most GBMI statutes, with the possible 
exceptions of those in Alaska and Utah, give discretion to the 
correctional or mental health facility havin~ custody of the offender to 
provi de treatment II as it deems necesaryll or I as psychi atri cally 
indicated. II The Georgia statute includes the caveat that treatment shall 
be provided "within the limits of state funds appropriated therefor. II As 
a statutory matter, therefore, GBMI offenders may be no more likely to 
received treatment than other offenders. 

Of particular note are the uniform provisions among the states 
all owi ng or mandati ng the imposi ti on on a GBMI convict of anY"sentence 
that would be imposed on any other defendant convicted of the same 
offense. That the GBMI sentencing provisions do not expressly preclude 
the death penalty may present the courts with a conflict between the 
rehabilitative ideals of the GBMI legislation and the possible imposition 
of the death penalty. In at least one case, currently on appeal with the 
Indiana S~preme Court, the death penalty has been imposed on a GBMI 
offender. Subtle but important differences in sentencing 

5. See 2 Mental Health L. Rep. 1-2 (May, 1984). See also Giampetro, 
Guilty But Mentally III Statutes, Treatment Promises, and Capital 
Punishment, AAP[ Newsletter, in press. 
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procedures do exist, however, among the states. For example, in Utah, if 
a court fi nds a defendant is currently mentally ill, it must sentence him 
or her as a' mentally ill offender. The Utah courts may order 
hospitalization of the defendant at the Utah State Hospital or other 
suitable facility. If a def~ndant in Michigan or Utah is placed on 
probation, the period of probation shall not be less than five years or 
until expiration of the sentence, which ever comes first. 

In most states, probation, pre-release, or parole is granted under the 
same terms and laws applicable to any other offender. In Alaska, however, 
a GBMI convict receiving treatment may not be released on furlough, work 
release, or parole. In Michigan, probation granted to a GBMI offender 
must be for a minimum period of five years, regardless of the maximum 
sentence of the crime for which the defendant was convicted. These laws 
make it possible for GBMI convicts to stay under the jurisdiction of the 
court or department of corrections for longer periods than their 
counterparts who are found guilty of the same crime. 

C. Judicial Development of GBMI Provisions 

As of May 1984, when the Institute's legal research on the GBMI 
finding was completed, approximately 90 appellate deci~ions involving or 
discussing the GBMI plea or verdict had been rendered. The vast 
majority of these decisions understandably were made in Michigan, the 
state with the longest experience with the alternative verdict. Many, 
however, concern issues having little or only tangential significat1ce to 
the GBMI laws' development. 

Constitutional challenges to the GBMI statutes have ranged from, 
arguments based on equal protection and due process guarantees to 
prohibitions against cruel and unusual punishment and ~ post facto laws. 
These challenges have been predicated on both federal and state 
constitutional guarantees. Although the relevant Michigan case law 
involves equal protection, due process and. cruel and unusual punishment 
issues, Indiana case law deals only with equal protection and due process 
challenges. Illinois case law reveals challenges based on due process 
guarantees in the federal constitutional prohibition against ex post facto 
laws, and Georgia cases involved only ex post facto law challenges. To 
date, the Illinois, Indiana, and Michigan statutes have withstood 
constitutional attack in the supreme courts of those states, while the 
Georgia statute has been reviewed only by the intermediate appellate 
court. The courts also have ruled on sUbstantive and procedural matters 
including pleading procedures, the applicable burden of proof, jury 
instructions, inconsistent verdicts, the right to treatment, and probation 
provisions. The various challenges \vaged against the GBMI statutes since 
1977--substantive, procedural, and constitutional--have resulted in the 
judiciary approving and preserving the legislative purpose of offering 
treatment to mentally disturbed offenders and of protecting the public 
from mentally disturbed and dangerous offenders. During this testing 
period, the courts have had little negative to say about the GBMI 
statutes. In concluding that the statutes rationally fUrther proper 

6. Part One, IIII!. Judicial Developments," pp. 1-21 to 1-54. 
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legislative objectives, the courts have not looked beyond the verdict to 
see if GBMI offenders actually receive beneficial mental health 
treatment. In the near future, such concerns may be addressed in writ of 
mandamus or civil rights proceedings arising in the various states. 

D. Exogenous Factors 

A general caveat regarding the pitfalls of interpreting changes after 
major statutory reform is warranted before discussion of the intermediate 
and ultimate impact of GBMI laws. An assessment of legislative impact can 
be judged by the extent to which its findings are interpretable and 
generalizable. A critical question is whether its findings can be 
reasonably attributed to factors other than the legislation. A myriad of 
exogenous forces may parallel the legislation affecting its implementation 
and outcome. Among the states that have enacted GBMI legislation, all 
states but Kentucky made other 5hanges that affected the handling of 
mentally disordered defendants. These changes present possible 
alternative explanations for apparent effects of the GBMI legislation. 
For example, in Alaska the adoption of GBMI provisions coincided with a 
number of significant changes in the state's mental health laws, including 
a narrowing of the definition of insanity and a shift of the burden of 
proof in insanity cases from the prosecution to the defense. Delaware and 
Utah modified the standards for insanity, and Pennsylvania shifted the 
burden of proof in insanity cases from the prosecution to the defense. 
Although the GBMI legislation in Georgia and Indiana did not coincide with 
any other specific changes in mental health law, the legislation was part 
of a broad reform of mental health laws spanning several years. It would 
be difficult, if not impossible, to separate the effects of these changes 
on such ultimate outcomes as the reduction in the rate of insanity 
acquittals. 

These exogenous factors present possible a'~ternative explanations of 
effects of the GBMI legislation in most of the eleven states. This 
complicates properly attributing consequences to GBMI legislation to the 
extent that exogenous factors could reasonably be expected to have 
generated outcomes similar to those expected of the GBMI legislation. 

III. PERCEPTION AND RECEPTION OF GBMI LAWS 

There can be no guarantee that the intent of criminal justice reforms 
will materialize in legislation and no guarantee that the legislation will 
correspond to mandates or resources of agencies responsible for 

7. Part Two, II III. D. Exogenous Factors Affecting Outcomes," pp. 2-23 to 
2-25; "Appendix E. Exogenous Factors," pp. A-77 to A-9l. See also 
Petrella, Benedek, Bank, & Packer, Examining the Application of the 
Guilty But Mentally III Verdict in Michigan, 36 Rosp. & Community 
Pschiatry 254, 256 (l985)("[SJince the guilty but mentally ill statute 
was one of three independent variables (legislative changes) 
implemented simultaneously, its influence on the dependent variable 
(the number of acquittals) cannot be determined.) 
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implementation. Indeed; the legislative process may be complicated by 
political considerations. The content of legislation that is enacted 
often has no simple or direct relationship to the legislators' 
motivations. For these reasons, the fundamental values to be upheld, the 
major goals, and the social harms to be avoided by a legislative measure 
may best be reflected by how it is perceived by the individuals charged 
with its implementation. 

One of the most striking results of the survey of perceptions and 
reception of GBMI laws conducted by the Institute is the variety of 
responses to GBMI provisions within each state. This may reflect a 
general ignorance or a lack of consensus about the consequences of the 
actions of those responsible for implementing GBMI laws. Decisions 
apparently are being made by lawyers, judges, and juries on the basis of 
beliefs (~, GBMI offenders will receive treatment) which are totally 
at odds with reality. This underscores the importance of empirical data 
to inform policymakers about what professionals, the public, and special 
interest groups believe is occurring as a result of the use of the GBMI 
plea and verdict and to point out the discrepencies between beliefs and 
real ity. 8 

Forty-two percent of the 136 surveY respondents in the eleven states 
thought that the GBM! legislation in their state was created to limit the 
insanity def~nse either by a reduction of NGR! pleas, by elimination of 
perceived abuses in the administration of the defense, or by reduction in 
the incidence of insanity acquittals. One-quarter of the respondents 
percei ved the provi si on of treatment of mentally di sordered offenders as 
a major purpose underlying the GBMI provisions. Forty-two respondents 
believed that the purpose behind the GBM! alternative was to increase the 
criminal justice system's control of mentally disordered offenders or to 
protect the public. Given the public furor that ushered in the GBM! 
legislation, fueled mostly by concern for public safety and not 
necessarily for the plight of mentally disordered offenders needing 
treatment, the actual or perceived treatment ideals of the GBMI 
legislation may have been no more than the sugar coating to make the GBMI 
pill easier to swallow. Illustrating that the content of legislation may 
bear no direct relationship to legislators' motivations, two Alaska 
attorneys stated that the purpose of that state's GBMI legislation was to 
ward off a move towa.rd total abol i ti on of the i nsani ty defense and to 
facilitate the passage of legislation to change the state's insanity 
standard. 

The major perceived strengths of the GBMI laws were their provisions 
for mental health treatment, increased control over and protection from 
mentally ill offenders, and the availability of an alternative verdict in 
criminal proceedings. Of 136 survey respondents, 55 (40 percent) viewed 
provisions for treatment as the major strength of GBMI laws. These 
prOVisions were cited most often as strengths by attorneys, judges, 
mental health professionals, and corrections personnel, a vie\v which may 
reflect no more than wishful thinking. The second most frequently 

8. Part Two, IIA Telephone Survey of Eleven States, II pp. 2-1 to 2-342. 
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mentioned strength of the GBMI provls10ns was the increased public 
protection they offered (22 percent). SurprisinglJ', only five 
respondents mentioned the curtailment of the insanity defense as a viable 
means toward the outcome of increased public protection. That so few 
respondents vi ewed the 1 imi tati on of the i nsani ty ,defense as a strength 
of GBMI legislation is at odds with the perception that limitation of the 
insanity defense was a major legislative intent of the GBMI provisions. 

Thirty-four (27 percent) of 125 respondents expressing an opinion 
about the weaknesses of the GBMI legislation said that the actual 
provision of treatment to GBMI offenders was inadequate. These 
respondents considered mental health treatment provided to GBMI offenders 
to be no better or worse than the generally inadequate mental health 
treatment provided to other prisoners. Approximately one out of five 
respondents (22 percent) cited abusive or improper implemenation of GBMI 
provisions as a major weakness. Other weaknesses cited included problems 
in the admi ni strati on of the GBMI provi si ons, a general irrel evancy or 
redundancy of the provisions, victimization and stigmatization of 
mentally di sordered offenders, the curtailment of proper i nsani ty 
defenses, and the overall unfairness, immorality, and unconstitutionality 
of the provisions. 

IV. THE EFFECTS OF GBMI PROVISIONS 

A. GSMI Findings To Date 

The most easily recognizable effect of GBMI laws is the actual use of 
the GBM! plea and verdict. This obvious consequence should not be 
trivialized because attorneys, judges, and juries could have easily 
refused to use the GBMI option despite its provision in law. There is an 
important distinction between the lack of impact of a statutory reform 
because no one attempted to apply its provisions and because such 
attempts were made but failed. 

Table 1, on the next page, represents the IIbest estimates ll by survey 
respondents of the number of GBMI findings rendered since enactment of 
the GBMI laws in the twelve states; the figures for Georgia, Illinois, 
and Michigan represent official numbers of GBMI findings provided by the 
corrections officials in those states. 

Like NGRI findings, GMBI findings are relatively rare. 9 Even in 
the four states with relatively large numbers of GBMI offenders, most 
jurisdictions have had little direct experience with the GBM! 
alternative. For example, of the 102 counties in Illinois, only 43 (42 
percent) have had criminal defendants found GBM!; only three experienced 

9. For example, in Michigan from 1976 through 1983, an average of 26 
defendants per 100,000 male arrests were acquitted by reason of 
insanity, compared to 16 defendants found GBlvI!. Blunt & Stock, 
Guilty But Mentally Ill: An Alternative Verdict, 3 Behavioral 
Science & the Law 49 (1985). 
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Table 1 

Estimated Number of GBMI Findings from the 
Effective Date of GBMI Legislation to May 1984 

Findings 
State Effective Date GBMI Findings Per Month 

Alaska October 1, 1982 15 0.75 
Delaware July 2, 1982 4 0.17 
Georgia July 1, 1982 172 7.48 
Indiana September 1, 1980 150 3.33 
Illinois September 17, 1981 133 4.09 
Kentucky March 26, 1982 35 1.35 
Pennsylvania December 15, 1982 15 0.86 
Michigan August 6, 1975 239 2.55 
New Mexico May 19, 1982 12 0.49 
South Caroli na May 16, 1984 0 0.00 
South Dakota March 19, 1983 5 0.34 
Utah March 31, 1983 17 1. 21 

Total Findings 797 

more than five GBMI cases. Also, most 
occurred in urban counties. 10 

(83 percent) of the GBMI findings 

B. Characteristics of Defendants Found GBMI 

Data derived from the case files of GBMI offenders in Georgia, 
Illinois, and Michigan reveal a demographic profile typical of the GBMI 
offender in the three states. l1 The typical incarcerated GBMI offender 
in these three states is a relatively young (i.e., under 32 years old), 
white mdle. Though age and gender did not vary among the states, 70 
percent of GBMI offenders in Illinois were white as opposed to 
approximately 50 percent in Georgia and Michigan. Also, the typical GBMI 
offender has been convicted of serious crimes against persons (especially 
murder and sex crimes), as opposed to property crimes. There is an even 
chance that he was charged with more than one crime, and a greater chance 
that he has a hi story of previ ous contacts wi th the crimi nal j usti ce 
system. More than likely (approximately a 75 percent chance), he also 
has had at least some prior contact with the mental health system, 
usually hospitalization in a state hospital. Once in the corrections 

10. Part Three, "II.A. Descriptive Data," pp 3-20 to 3-62. 

11. Part Three, IlIII.A.2. GBMI Offender Characteristics," pp.3-44 to 
3-62. 
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system, there is approximately an 80 percent chance that he was diagnosed 
. as having a recognizable and serious mental disorder, with a fifty 

percent chance of a diagnosis of psychotic or nonpsychotic disorder. The 
typical GBMI offender appears to be more similar to the typical NGRI 
acquittee on some variables and more like the guilty offender on others; 
vn most he is somewhere between the two. 

When survey respondents were asked what characteristics distinguish 
GBMI offenders, their answers did not present a clear composite picture. 
In agreement with the typical profile of a GBMI offender drawn from the 
case file records of GBMI offenders in Georgia, Illinois, and Michigan, 
however, a number of survey respondents associated GBMI offenders with 
serious, violent crimes against persons, as well as sex offenses, 
especially against minors. Other respondents stated that GBMI offenders 
tended to be convicted of drug-related crimes, shoplifting, and other 
offenses for which corrections treatment programs existed. Still others 
said that the GBMI label is applied to all types of offenders and offense 
categories. 

C. Implementation of GBMI Provisions 

Although the principal aim of GBMI legislation appears to have been 
to protect the public by incarcerating mentally disordered offenders who 
might otherwise be released following NGRI findings, proponents also 
intended that the GBMI plea and verdict to have some intermediate effects 
on trial procedures. For example, some suggested that the GBMI 
provisions would simplify the criminal proceedings in which mental 
aberration is an issue. 

That at least some changes have occurred in the manner in which 
mentally disordered individuals are handled by the criminal justice 
system was confirmed by most of the survey respondents. A significant 
minority of respondents, however, denied that the GBMI laws had altered 
business as usual. Most survey respondents in Alaska and Indiana, for 
example, said that the GBMI alternative failed to change significantly 
the processing of mentally disordered offenders through the mental 
health-justice system. An Indiana attorney said that the GBMI 
alternative lIoffers no advantage, it is the same as a guilty plea or 
verdict. II Whether such opinions are true assessments of practices and 
procedures or simply reflect dissatisfaction with the GBMI law is 
arguable. Given that the majority of survey respondents reported actual 
changes in practice, it is unlikely that existing practices were not 
altered somewhat as a result of the GBMI legislation. The most 
noticeable changes attributable to the availabilty of the GBMI 
alternative appear to be in the area of plea negotiation. 

1. Plea Negotiation 

Most of the GBMI findings in Georgia (86 percent), Illinois (58 
percent), and in Michigan (51 percent) resulted from pleas as opposed to 
benc~ trials and jury verdicts. The same appears to be true in other 
states. According to survey respondents, the GBMI provisions have had a 
measurable impact on the plea process in cases involving mental 
aberration. Even in Alaska, where the GBMI statute does not provide 
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expressly for a plea of GBMI (as opposed to a court ruling or jury 
finding), or in Indiana, where policy discourages plea negotiation, the 
availability of the GBMI alternative increases the willingness of parties 
to enter into plea negotiation. Reportedly, this willingness seems to 
stem from several sources. First, whether it is illusory or not, the 
promise of treatment draws defense counsel to the GBMI plea in cases in 
which an insanity defense is unlikely to succeed. Some attorneys 
apparently believed that a GBMI plea increases the chances that a court 
will take notice of a defendant's mental disorder as a mitigating factor 
in sentencing. Another source of willingness to plea is the fear that a 
jury would be less likely to render an NGRI verdict because of the 
availability of the GBMI alternative. 

2. Pretrial Mental Health Examination 

Before acceptance of a plea or a finding of GBMI, a court may require 
that the defendant be evaluated by a psychiatrist, psychologist, or some 
other mental health practitioner. As noted earlier, the statutory 
prerequisites to the acceptance of a GBMI plea, the procedures for 
pretrial mental health examination, and prerequisite for a finding of 
GBMI vary from state to state. Nevertheless, all but three survey 
respondents who conducted pretrial mental health evaluations said that 
their methods and procedures for conducting and reporting mental health 
examinations were not affected by GBMI legislation. 

3. Tri a 1 Procedures 

'With the possible exception of jury behavior and the text of jury 
instructions in GBMI cases, trial procedures appear largely unaffected by 
GBMI provisions. When asked whether the availability of the GBMI 
alternative had changed the involvement of mental health experts in 
criminal cases, 44 (75 percent) of the respondents felt it had not. 
Also, respondents generally reported no special criteria or factors that 
judges and juries use in making GBMI determinations other than those that 
would be expected based on the requirements of substantive law (~, the 
presence of mental illness not meeting the standard for insanity). .. 

How has the availability of the new verdict affected jury trials? Do 
juries understand and make appropriate distinctions between the 
definitions of insanity and mental illness? Do juries generally 
understand the expert testimony presented at trial? Do juries understand 
the typical jury instructions provided to them? Do they understand the 
dispositional differences between an NGRI and a GBMI finding? Have the 
GBMI laws increased or decreased the number of jury trials in cases 
involving mental aberration? Great variability characterized the answers 
to these questions provided by judges, attorneys, and forensic mental 
health examiners. No clear consensus emerged. 

Most respondents were unaware of jury trials involving GBMI 
findings. One point of agreement was that only a minority of GBM! 
findings result from jury verdicts. Only four of the approximately 56 
GBMI findings in Alaska, Delaware, Pennsylvania, South Dakota, and Utah 
were thought to be jury verdi cts. In New Mexi co, survey respondents 
could not identify a single GBt~I case that did not result from a plea. 
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This is consistent with case processing data from the states with 
considerably more GBM! cases. Only 9, 12, and 29 percent of the GBM! 
findings in Georgia, Illinois, and Michigan, respectively, were rendered 
by juries. This predominance of plea negotiation and bench trials is 
noteworthy because the GBM! verdict was created, in part, to simplify jury 
deliberations. 

According to survey respondents, in the i'elatively few jury trials 
involving the GBM! alternative, jury behavior varied depending upon the 
quality of mental health expert testimony, the presentation of other 
evidence, and jury instructions. Survey respondents were of the opinion 
that jurors were no more confused and no more enlightened by the 
availability of the GBM! alternative. Trial procedures, when they take 
place, seemed to be largely unaffected by GBM! provisions. 

D. Case Disposition 

Undoubtedly, the societal values to be protected, the goals to be 
obtained, and the harm to be avoided by the adoption of GBM! laws reflect 
a much greater concern over what happens to a GBM! offender at the 
conclusion of the criminal proceedings than during them. Generally 
speaking, a sentencing judge may impose any sentence on a defendant found 
GBM! that could be imposed on a defendant found guilty, including 
probation and the death penalty. This egalitarian provision seems to have 
been translated into practice. Indeed, the data suggests that GBMI 
offenders may be receiving longer sentences than non-GBM! offenders. 

In Georgia, the average sentence GBMI offenders received was 11.76 
years, compared to an average of just over nine years for all offenders 
committed to the Department of Rehabilitation. In Michigan, GBM! 
offenders also received longer sentences than those imposed on defendants 
found guilty. Twenty-three percent of the GBMI offenders, as opposed to 
36 percent of other Michigan inmates, received sentences between one and 
five years in length. On the other hand, 21 percent of the GBMI offenders 
received sentences of 16 years or more, in comparison with 12 percent of 
the non-GBM! prison population. This suggests that GBM! offenders, the 
vast majority of whom are convicted following pleas, are receiving longer 
sentences than those imposed on guilty offenders. The relationship 
between sentence length and verdict--with GBMI offenders receiving longer 
sentences than their guilty counterparts--remains even when offense and 
mental health histories are controlled. 12 

When asked whether the length or type of sentence imposed on GBMI 
offenders and guilty offenders differed in practice, 58 percent of the 
survey respondents stated that they did not. In contrast, 11 percent felt 
that GBMI offenders received lighter sentences. Only fifteen percent of 
the respondents were in agreement with the case processing results in 
Georgia and Michigan insofar as they said that GBMI offenders would 
receive stiffer sentences. Sixteen percent of the respondents stated that 
it was too early to know whether the actual sentences varied. Reflecting 
the views of the majority of the respondents, a Georgia prosecutor 

12. Part Three, "II.B. Comparisons Within States," pp.3-62 to 3-93. 
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contended that no compelling reasons existed to justify different 
!;entences for GBMI and gui 1 ty offenders. 13 

A question which is perhaps closer to public concern than the 
c:omparati ve sentences imposed on GBMI and gui 1 ty offenders is whether 
defendants found GBMI are separated from society for longer periods than 
insanity acquittees. Since the GBMI law was instituted in Michigan, 
approximately 75 offenders convicted under the law have been released from 
prison before June 15, 1984. Their confinement averaged 3.99 years as 
compared to 1.43 years for insanity acquittees. This difference in 
confinement periods could not be generalized to Georgia and Illinois, 
however, because the GBMI laws are too recent in these two states to allow 
any meaningful comparisons. Survey respondents were split in their 
opinions about whether GBMI offenders or NGRI acquittees are confined for 
longer periods. Of the 42 respondents who addressed the issue, 57 percent 
said that GBMI offenders are imprisoned longer; 38 percent said that, all 
things being equal, NGRI acquittees are hospitalized longer. Five percent 
believed that confinement periods are roughly equal. 

E. Treatment 

Contrary to the views held by the public, jurors, and many members of 
the mental health-justice system, a GBMI finding does not guarantee 
treatment. As a matter of law and practice in all twelve states, a 
defendant found GBMI is likely to receive mental health care and treatment 
only if the need for treatment is indicated by a post-conviction mental 
health evaluation and, in some states, only if availab1~ mental health 
resources permit. 

Official records in Georgi-a, Illinois, and Michigan indicate that at 
least 90 percent of the GBMI offenders actually received a post-conviction 
mental health evaluation. Roughly two-thirds (64 percent in Georgia; 65 
percent in Illinois; and 72 percent in Michigan) of the offenders 
evaluated were recommended for some form of mental health treatment and 
care. 14 In most cases (80 percent), the departments of corrections 
provided treatment to convicts for whom such treatment was recommended. 
However, accordi ng to survey respondents wi th di rect kno\'Il edge of 
available mental health services, GBMI offenders are no more likely to 
receive treatment than mentally disordered offenders in the general inmate 
population to whom the GBMI label is not applied. 

V. CURTAILMENT OF THE INSANITY DEFENSE 

The IDgjor purpose of GBMI legislation was to curtail the insani~y 
defense. I Have GBMI provisions accomplished this purpose? In 

13. Part Two, "III.F.4.a. Sentencing," pp.2-35 to 2-38. 

14. Part Three, "ILA.2. GBMI Case Processing Characteristics," pp. 3-22 
to 3-44. 

15. Part One, "ILA. Legislative Purposes," pp. 1-9 to 1-12; Part Two, 
"IV. State Profiles," pp. 2-59 to 2-342 (each of the eleven state 
profiles contains a section describing the historical context and 
purposes of the GBMI legislation). 
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Michigan, the raw frequency of NGRI findings was left undisturbed by the 
introduction of the alternative verdict. In Illinois, the number of 
insanity acquittals actually increased from 124 during a 33-month period 
before enactment of GBMI legislation, to 154 during a comparable period 
after the effective date of the legislation. Insanity acquittals in 
Georgia dropped from 95 in the 18 months before the effective date of the 
GBMI provision to 67 afterward, a 29 percent reduction. Looking only at 
the data from 1983, however, the first full year the GBMI alternative was 
available in Georgia, a total of 88 defendants were found GBMI while 42 
defendants were acqui tted by reason of i nsani ty, two more than in 1982'. 
In Alaska, where the GBMI provisions were enacted into law at the same 
time that the insanity standard was narrowed and the burden of proof was 
shifted from the prosecution to the defense, only one insanity defense has 
succeeded since the effective date of the legislation. 

These data lead to the conclusion that GBMI legislation, in 
combination with other changes in the laws affecting mentally disordered 
offenders, has not resulted in a reduction of the frequency of insanity 
acquittals in two states (Illinois and Michigan), and that the slight 
decrease in insanity acquittals in the other state (Georgia) may or1way 
not have had anything to do with the enactment of GBMI legislation. A 
reasonable argument can be made that if GBMI legislation, in combination 
with other legislative measures aimed at reducing the success of insanity 
defenses (e.g., a narrowing of the standard of insanity), did not reduce 
the frequency of insanity acquittals, the enactment of GBMI legislation 
alone would not do so either. 

By examining the characteristics of defendants found GBMI, NGRI, and 
guilty, it is possible to determine if the GBMI defendants are more 
similar to those found NGRI or guilty and thereby further test the 
conclusion that GBMI findings have not appreciably displaced NGRI 
findings. Notwithstanding the confounding factors discussed earlier, GBMI 
findings would be shown to have di~p1aced NGRI findings (as intended by 
GBMI supporters) if (a) significant differences exist between the classes 
of defendants found GBMI and those found NGRI and (b) the GBMI prOVisions 
can be shown to have changed the composition of the NGRI class. In 
Georgia, where insanity acquittals dropped by almost a third after the 
enactment of the GBMI legislation, one would expect GBMI findings to have 
a displaced NGRI findings. On the other hand, in Illinois where 
acquittals rose, no such displacement would be expected. Analysis of 
these effects did little to disturb the conclusion that the GBMI 
provisions have minimal effects on the frequency of insanity acquittals, 
yet it does suggest that they may have had subtle effects on the 
composition of the class of insanity acquittals. 

16. It is important to note that the study employed "frequency of insanity 
acquittals" as an index of whether or not GBMI legislation curtailed 
insanity defenses. Unfortunately, no data on the frequency of 
insanity pleas before and after the enactment of GBMI legislation was 
collected. 
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In Illinois, the two groups of defendants found NGRI differed in 
post-trial mental health diagnoses and in lengths of confinement. The 
proportion of insanity acquittees diagnosed as suffering from psychosis 
decreased from 70 to 51 percent after the enactment of the GBMI law. The 
average length of confiDement dropped from a little over two years to a 
little over six months. lf In Georgia, where the decrease in insanity 
acquittals would be consistent with a displacement effect, the two groups 
were essentially the same. 

Although the data generally support the conclusion that the GBMI 
provisions have failed to curb the frequency of insanity acquittals, that 
conclusion must be qualified. As noted earlier, in most states the 
enactments of GBMI legislation was accompanied by other changes in 
legislation, policy, and procedures that confounded the effects that GBMI 
provisions had on the insanity defense. Another qualification has less to 
do with the cogency of the conclusion that the GBMI provisions have done 
little to curb the insanity defense than with the measure used to test 
it. Given that the GBMI plea and verdict supplement rather than supplant 
the insanity defense as a matter of law, the underlying assumption is that 
some but not all criminal defendants should be found GBMI instead of 
NGRI. In other words, retention of the insanity defense, supplemented by 
the GBMI alternative, reflects the moral judgment that some defendants do 
not deserve criminal sanctions because of their mental aberration. 
Therefore, a true measure of the success of GBMI provisions is the 
elimination or substantial reduction of inappropriate insanity pleas and 
verdicts, i.e., cases in which defendants who deserve to be held 
criminally responsible for their actions are instead exculpated. 
Unfortunately, only in hindsight does agreement exist about what 
constitutes lIappropriate" insanity acquittals. That is, an insanity 
determination may be deemed retrospectively inappropriate in cases in 
which an insanity acquittee commits a serious crime shortly after his or 
her release from a hospital. Even if the GBMI alternative is shown to 
curta i 1 the i nsani ty defense, the questi on remai ns whether" it has such 
effects in appropriate cases. 

VI. CONCLUSION 

Approximately 800 defendants who raised claims of mental disorder in 
criminal proceedings have been found GBMI in the twelve states in which 
this alternative verdict is available. They tend to be relatively young, 
white males convicted of serious crimes against persons. Most are charged 
with multiple crimes and have a history of previous contacts with the 
criminal justice system and the mental health system. Eighty percent have 
a recognizable mental disorder and most are treated accordingly once in 
the corrections system. 

Although inspired by similar circumstances--usually involving insanity 
acquittees perceived as threats to public safety--the GB~lI laws of the 

17. This data may appear counterintuitive given the expectation that the 
GBMI verdict \'Iould displace insanity acquittals in cases involving 
non-psychotic defendants, thereby increasing the proportion of 
insanity acquittees with psychoses. 
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twelve state differ significantly in fundamental ways such as the standard 
for GBMI determinations, the type of cases in which they apply, and the 
procedures by which they are administered. It is clear that there is no 
single GBMI statute or concept. Nor is there a uniform perception of GBMI 
among those responsible for implementing it. A striking outcome of the 
survey of lawyers, judges, mental health and corrections officials, and 
others who deal with GBMI offenders, is the variety of responses within 
each state and the degree to which they reflect beliefs at odds with 
reality. The differences in the GBMI laws among the states and the 
varying perceptions of those laws underscore the importance of empirical 
data (and expedient mechanisms to collect such data) to inform policy 
makers about what professionals, the public, and special interest groups 
believe is occurring with the use of the GBMI provisions and to point out 
the discrepancies between beliefs and reality. States without GBMI laws 
should carefully consider variations in existing GBMI laws and their 
implications before attempting legislative reform. 

Except for an increase in plea negotiations, the GBMI provisions have 
resulted in little change in the manner in which the criminal justice and 
the mental health systems handle mentally disordered defendants in 
criminal proceedings. Despite the hopes of its proponents and the fears 
of its critics, GBMI legislation has not spelled the demise of the 
insanity defense. Indeed, it appears not to have appreciably disturbed 
the frequency of NGRI findings. Although touted by proponents as an 
attractive alternative to the NGRI verdict for juries to consider, most 
GBMI findings (like NGRI findings) result from pleas and bench trials. 
And, contrary to views held by much of the public, jurors, and many 
members of the mental health and criminal justice systems, GBMI offenders 
are not guaranteed treatment by GBMI laws. GBMI offenders are no more 
likely to receive treatment than mentally offenders in the general inmate 
population to whom the GBMI label is not applied. Indeed, being found 
GBMI instead of guilty seems to offer few advantages to mentally 
disordered criminal defendants. They are given stiffer sentences than 
their guilty counterparts without any greater access to mental health 
treatment. GBMI offenders also appear to be imprisoned for longer periods 
of time than NGRI acquittees are involuntarily hospitalized. Clearly, 
lawyers for defendants should consider whether they might be misleading 
their clients by urging them to plead GBMI. 

Guilt, insanity, and mental illness are not merely characterizations 
of behavior but expressions of society's attitudes toward criminal 
defendants and proposals for handling those so characterized. A constant 
tension exists in the criminal justice system between the need to control 
crime and society's unwillingness to impose condemnation and punishment 
when extenuating circumstances mitigate against imposing blame. The 
perception that we are as a society today more vulnerable to crime than in 
the past may have eroded public sympathy for mentally disordered persons 
who commit crimes. The GBMI alternative may be a sign of this change in 
public attitude. However, while such a change is clearly reflected in 
legislation and policy, it has yet to be translated into fundamental 
practical changes in the way mentally disordered defendants are handled by 
the criminal justice system. 
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I. INTRODUCTION 

Punishment deters not only sane men but also 
eccentric men, whose supposed involuntary acts 
are really produced by a diseased brain capable 
of being acted upon by external influence. A 
knowledge that they would be protected by an 
acquittal on the grounds of insanity will 
encourage these men to commit desperate acts, 
while on the other hand certainty that they will 
not escape punishment will terrify them into a 
peaceful attitude towards others. 

Queen Victoria, 18821 

The criminal law's efforts to place mentally disabled defendants 

in a separate category can be traced back centuries. 2 By the beginning 

of the nineteenth century, the criminal law of England treated the insane 

much as they are treated today in the United States -- a successful 

insanity defense resulted in acquittal and, usually, confinement in a 

mental hospital. 3 

Throughout its history, the insanity defense has faced 

opposition. One fonm of opposition has been the adoption of an 

alternative verdict, either to supplant or supplement the verdict of not 

guilty by reason of insanity, that would acknowledge a defendant's 

unsound mind at the time of the misconduct yet not absolve him or her of 

criminal responsibility. Queen Victoria's displeasure with the acquittal 

by reason of insanity of notorious defendants like James Hadfield, who in 

1. Letter from Queen Victoria to Prime Minister Gladstone (April 23, 
1882), cited in, N. Walker, Crime and Insanity in England 189 (1968). 

2. See D.H.J. Hermann, The Insanity Defense: Philosophical, 
Historicar; and Legal Perspectives (1983); N. Walker, supra note 1. 

3. See Criminal Lunatics Act, 40 Geo. 3, ch. 94 (1800). 

Preceding page blank 
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1800 attempted to murder King George 111,4 Daniel M'Naghten, who in 

1843 attempted to assassinate the British Prime Minister Sir Robert 

Peel,S and Roderick Maclean, who in 1882 attempted to kill Queen 

Victoria herself,6 led to passage of the Trial of Lunatics Act in 

1883.7 This Act supp1anted the verdict of not guilty by reason of 

insanity with that of "guilty but insane.,,8 

Almost a hundred years passed before any jurisdiction in the 

United States adopted an alternative verdict. In 1975, in response to 

extreme public outcry over the release of approximately 150 insanity 

acquittees following the Michigan Supreme Court's decision in People v. 

McQui11an,9 Michigan became the first state to enact a "guilty but 

4. Hadfield's Case, 27 Howell 1281, 27 St. Tr. 1281 (1800). 

5. M'Naghten's Case, 8 Eng. Rep. 718 (1843). 

6. See S. L. Golding & C. Roberts, The Interface of Ethical and 
C1inica1-uecision-Making: An Historical and Empirical Analysis of the 
Attribution of Criminal Respnsibility 7-8 (1984) (Department of 
Psychology, University of Illinois, Champaign, Illinois); Robey, Guilty 
But Mentally Ill, 6 Bull. Am. Acad. Psych. & L. 374, 377 (1978). 

7. Trial of Lunatics Act, 46 & 47 Vict., ch. 38 (1883) (repealed by 
Criminal Procedure (Insanity) Act (1964)). 

8. Under the Trial of Lunatics Act, a person d~termined to be 
"insane, so as not to be responsible, according to the law, for his 
actions at the time when the act was done" would be found IIguilty of the 
act or omission charged against him, but ••• insane ••. at the time when 
he did the act or made the omission." Id. at ch. 38 4(2). A person 
receiving this special verdict was to b~kept in custody as a criminal 
lunatic ll in accordance with the same II ru les or orders ••. having 
reference to a person or persons acquitted on the ground of insanity. II 
Id. at ch. 38 2(2) & (4). Because a guilty but insane finding had the 
same dispositional consequences as a not guilty by reason of insanity 
verdict (i.e., acquittal), see ide at ch. 38 2(4), whether the Trial of 
Lunatics Act of 1883 was any more than a change in semantics is 
arguable. See Felstead v. Rex, 1914 A.C. 534 (guilty but insane verdict 
is an acquittal, not a conviction). 

9. 392 Mich. 511, 221 N.W. 2d 569 (1974). See infra notes 25-29 and 
accompanying text. 
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mentally ill II (GBM!) statute. 10 This enactment has served as a 

prototype for other states. By 1984, eleven statesll had followed 

Michigan's lead by adopting the G~lI verdict to be considered alongside 
, . 

the traditional verdicts of guilty, not guilty, and not guilty by reason 

of insanity (NGRI). At least eleven other states have considered or are 

considering adopting similar 1egis1ation.12 In 1982, numerous bills 

that included some version of a GBMI verdict were introduced in the 

United States Congress. 13 Its ready acceptance by twelve states, 

10. 1975 Mich. PUb. Acts 180. For an account of the GBMI verdict's 
development in Michigan, see Smith & Hall, Evaluating Michisan' s Guilty 
but Mentally III Verdict:An Empirical Study, 16 O. Mich. • L. Ref. 77, 
80 -85 (l 982 ) • 

11. Alaska Stat. §'12.47.040 (Cum. SUpPa 1983); Del. Code Ann. tit. 
11, §408 (Cum. Supp. 1982); Ga. Code Ann. §17-7-l31 (Cum. Supp. 1983); 
Ill. Ann. Stat. ch. 38, §115-2{b) (Smith-Hurd 1983); Ind. Code Ann. 
§35-35-2-1 (Burns Cum. Supp. 1982); Ky. Rev. Stat. §504.120 (Cum. Supp. 
1982); N.M. Stat. Ann. §31-9-3 (Cum. Supp. 1983); 18 Pa. Cons. Stat. Ann. 
§3l4 (Purdon 1983); S.D. Codified Laws Ann. §23A-7-2 (Pocket Supp. 1983), 
and Utah Code Ann. §77-l3-1 (Pocket Supp. 1983). South Carolina adopted 
GBMI legislation, Ratification 458, on May 16, 1984. 

12. See, e.g., S. B. 323, 7th Leg. 2d Reg. Sess. (1982, Florida) 
(defeated-rn committee); H.B. 710, 7th. Leg. 2d Reg. Sess. (1982, 
Florida) (defeated in committee); S.B. 2073-80, 10th. Reg. Sess. (1980, 
Hawaii) (passed House, def~ated in committee); H.F. 24, 70th Gen. Assem. 
Reg. Sess. (l983, Iowa) (legislation withdrawn); S.B. 806, Reg. Sess. 
(1978, Maryland); S.B. 11765, 203rd. Sess. {l980, New York}; S.B. 4013, 
202nd. Sess. (1979, New York); S.B. 7185, 201st. Sess. {l978, New York}; 
H.B. 9705, 201 st. Sess. {l978, New York}; S.B. 148, 114th Gen. Assem. 
Reg. Sess. (1982, Ohio) (defeated in committee); S.B. 297,113 Gen. 
Assem. Reg. Se.ss. (1979, Ohio); S.B. 169, Reg. Sess. (1979, New 
Hampshire) (referred to study in the Senate); H.B. 234, 57th Biennial 
Sess. (1983, Vermont) (defeated in committee); H.B. 398, Reg. Sess. 
(1982, Virginia) (defeated in committee); S.B. 107, 66th Reg. Sess. (West 
Virginia, 1983) (amended by committee, reported to Senate, rejected at 
thi rd readi ng) • 

13. S.2672, H.R.5395, 6653, 6702, 6709, 6716, 6717, 6718, 6726, 
6742, 6947, 6949, 97th Cong., 2d Sess. (1982). See also infra note 33. 
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within the short span of eight years, has made the GBMI verdict the most 

popular solution to perceived defects of the traditional insanity 

defense. 14 

Unlike an NGRI or a "guilty but insane" verdict, which holds the 

defendant blameless,15 a GBMI verdict holds the defendant criminally 

responsible for the offense and allows imposition of the same sentence 

that could be given a defendant found guilty of the same offense, yet 

promises mental health evaluation or treatment during the term of the 

sentenc~. Prompted by highly publicized cases, usually involving 

acquittals by reason of insanity of defendants perceived to be threats to 

public safety, legislators hoped that the GBMI verdict would offer juries 

an attractive alternative to the NGRI verdict and, thereby, undercut the 

use of the insanity plea and verdict and prevent the early release of 

dangerous insanity acquittees.16 

Despite its rapid adoption in twelve states, the GBMI verdict 

has been criticized roundly by scholars and professionals as conceptually 

flawed and procedurally problematic. Several professional organizations 

14. A few states have adopted laws reminiscent of the Trial of 
Lunatics Act of 1883. r~aryland has judicially developed a "guilty but 
insane" verdict. See infra note 45-52 and accompanying text. Oregon now 
has a "guilty \~xcept for insanity" verdict. See H.B. 2075, 62nd Or. 
Legis. Assem., Reg. Sess. (1983). Connecticut enacted and later repealed 
a "guilty but not criminally responsible" verdict. See Conn. Gen. Stat. 
§53a-13 (Cum. Supp. 1983) (repealed 1983). All these-Yerdicts have the 
same di sposi ti onal consequences as an NGRI verdict. 

15 See supra notes 8 & 14. 

'6. See i nfr~ notes 24-33 and accompanyi ng text. 
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have taken positions opposing the verdict.'7 The American Bar 

Association, for example, has adopted as official policy the standard 

recommended by its Standing Committee on Association Standards for 

Criminal Justice: that "[s]tatutes which supplant or supplement the 

verdict of not guilty by reason of insanity with a verdict of guilty but 

mentally ill should not be enacted."18 The comnentary accompanying 

this standard concludes: 

The "guilty but mentally ill" verdict offers 
no help in the difficult question of assessing a 
defendant's criminal responsibility. This 
determination in insanity cases is essentially a 
moral judgment. If in fact the defendant is so 
mentally diseased or defective as to be not 
criminally responsible for the offending act, it 
would be morally obtuse to assign criminal 
liability. The "guilty but mentally ill II verdict 
also lacks utility in the forward-looking 
determination regarding disposition. Guilty 
defendants should be found guilty. D.isposition 
questions, including questions concerning the 
appropriate form of correctional treatment, 
should be handled by the sentencing tribunal and 
b'y correctional authorities. Enlightened 
societal self-interest suggests that all felony 
convicts should receive professional mental 
health and mental retardation screening and that, 
whenever indicated those convicts should receive 
mental health therapy. Identifying convicts in 
need of such treatment or habilitation and 
following up that identification process with 
actual treatment has nothing to do with the form 
of verdi ct. 19 

17. See American Bar Association Standing Committee on Association 
Standards-rQr Criminal Justice, First Tentative Draft, Criminal Justice 
Mental Health Standards 295-297 (1983) (Standard 7-6.l0(b)); American 
Psychiatric Association, Statement on the Insanity Defense, (1982); Text 
of Position on Insanity Defense, 15 APA Monitor 11 (1984); and Nationar­
Mental Health Association, Myths & Realities: A Report of the National 
Commission on the Insanity Defense 32-34 (1983). 

18. This standard reflects the policy enacted by the ABA's House of 
Delegates on February 9, 1983. See American Bar Association Standing 
Committee on Association Standar~ supra note 17. 

19. American Bar Association Standing Committee on Association 
Standards, supra note 17 at 297. 
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Except for a recently completed study of Michigan's GBM! 

verdict,20 no empirical data on the operation arid practical 

consequences of the GBM! plea and verdict have been reported. Indeed, 

beyond law reviews commenting on the statutory provisions of a few 

states,2l no comprehensive picture of the GBM! plea and verdict as 

currently used by the states that have adopted it has been presented. 

T~e purpose of this article is to present a comprehensive 

description of the current state of the knowledge about the GBMI plea and 

verdict. Three sources of knowledge will be explored: statutory law, 

case law, and social science research. The first section of this article 

describes the relevant SUbstantive standards, definitions, and procedura') 

mechanics of the GBMI plea and verdict prescribed by the statutes of the 

states that have enacted GBMI legislation. ,The accompanying tables 

present the various GBM! laws, allow a comparison of provisions for the 

plea and verdict across jurisdictions, and provide guidance for those 

legislatures considering adoption of GBMI statutes or modification of 

eXisting GBMI provisions. The second section briefly traces the judicial 

development of the GBM! laws as expressed in appellate court rulings. 

Finally, as a prelude to more systematic study of the uses and 

consequences of the GBM! plea and verdict envisioned by a number 

20. Smith & Hall, supra note 10. 

21. Because Michigan has had the longest experience with the GBMI 
verdict, its statutes have been the subject of the most extensive legal 
analyses. See~, Brown & Wittner, 1978 Annual Survey of Michigan 
Law: Crimi"iiaT Law, 25 Wayne L. Rev. 335 (l979); Corr'igan & Grano, 1976 
Annual Survey of Michi gan Law: Crimi na1 Law, 23 Wayne L. Rev. 473-­
(1977); Roek, 1980 Annual Survey of Michigan Law: Criminal Law, 27 Wayne 
L. Rev. 657 (1981 ); Sherman, GU11ty But Mentally Ill: A Retreat from the 
Insani ty Defense, 8 ftm. J. L. & Med. 237 (1981); Comment, Gui 1 ty But 
Mentally Ill: An Historical and Constitutional Analysis, 53 Oet. J. Urb. 
L.471 (1976); Comment, Insanity--Guilty But Mentally Il1--Dimin;shed 
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I' of professional groups,22 the third section reviews the current state 

II of empirically-based research in this area and discusses the salient 

issues surrounding the operation of the GBMI plea and verdict that 

11 warrant more extensive study. 

I II. LEGISLATIVE DEVELOPMENTS 

I 
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A. Legislative Purposes 

The GBMI concept made its debut in the United States in 1975 

when Michigan enacted its GSMI statute. 23 The primary purposes of the 

legislation were to curtail the assertion of the insanity defense, to 

reduce the incidence of insanity acquittals, and to protect society by 

incarcerating mentally disturbed, dangerous defendants who might 

Capacity: An Aggregate Approach to Madness, 12 J. Mar. J. Prac. & Proc. 
351 (1979); Comment, The Constitutionality of Michi an's Guilty But 
Mentally III Verdict, .1C... e. ; ote, Ul ty But 
Mentally Ill: A Critical Analysis, 14 Rutgers L. Rev. 453 (1983). 

Reviews of GBM! provisions in other states, however, have begun to 
appear in law reviews. See~, Northrup, Guilty But Mentally Ill: 
Broadening the Scope of ~m~ Responsibility, 44 ohio St. L. Rev. 797 
(1983). Stelzner & Piatt, The Guilty But Mentally III Verdict and Plea 
in New Mexico, 13 N. M. L. Rev. 99 (1983); Watkins, Guilty But Mentally 
Ill: A Reasonable Com romise for Pennsylvania, 85 Dick. l. Rev. 289 

; omment, ndlana s Ul ty But enta11y III Statute: Blueprint 
to Beguile the Jury, 57 Ind. L. J. 639 (1982). 

22. The American Psychological Association's Committee on Legal 
Issues, for example, adopted the recommendation that the APA "reserve 
judgment about the use of the verdicts of guilty but mentally ill to 
suppl ement the verdict of not gun ty by reason of i nsani ty unti 1 such 
time as empirical research on effects of this supplementary verdict form 
is available. 1I See More on Insanity Refonn, Division of Psychology and 
Law Newsletter, Summer 1983, at 6, Col. 2; see also National Mental 
Health Association, supra note 17, at 44; I:-KelTTtz & J. P. Fulton, The 
Insanity Defense and Its Alternatives: A Guide for Policymakers 46 
(1984) • 

23. 1975 Mich. Pub. Acts 180, §l; Mich. Compo Laws §768.36 (1982). 

1 -9 



otherwise be found NGRI and released shortly thereafter. 24 In People 

v. McQuillan,25 the Michigan Supreme Court struck down the state's 

automatic commitment statute because it provided stricter standards and 

procedures for insanity acquittees than for persons civilly committed as 

dangerous and mentally ill. The court ordered that the approximately 270 

insanity acquittees 26 previously committed automatically and still 

hospitalized at that time be provided judicial hearings to ensure that 

they met the civil commitment standards (i.e., present mental illness, 

dangerousness, or inability to meet basic needs).27 Many of the 

patients were subsequently released because they failed to meet the 

criteria for involuntary civil commitment. 28 Shortly after their 

release, two former patients committed violent crimes: one raped two 

women and the other murdered his wife. The resulting public outcry 

spurred the Michigan legislature to adopt the GBMI plea and verdict. 29 

In 1981, largely in response to a highly publicized case in 

which the defendant raised the insanity defense after committing a 

violent offense,30 Indiana became the second state to enact GBMI 

24. See Smith & Hall, supra note la, at 83-85. 

25. 392 Mich. 511, 221 N.W. 2d 569 (1974). 

26. Smith & Hall, supra note la, at 82. 

27. Supra note 25 at 586. 

28. Smith & Hall, supra note 10, at 82-83. 

29. Id. See also Comment, Guilty But Mentally Ill: An Historical 
and ConstltUtional-xnalysis, 53 Oet. J. Urb. L. 471, 482-483 (1976). 

30. State v. Judy, Ind. ,416 N.E. 2d 95 (1981). See Comment, 
Indiana's Guilty But Mentally Irr-Statute: Blueprint to BegUTre the 
Jury, 67 Ind. L.J. 639, 639 (1982). 
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legislation. 3l Similarly, the trial and acquittal of John W. Hinckley, 

Jr., in the shooting of President Ronald Reagan,32 apparently 

influenced many federal and state legislators to introduce GBMI 

1 . 1 t· 33 egl s a 10n. 

Related to the legislative intent to close the perceived 

loophole whereby responsible defendants escape punishment for their 

misconduct is the intent to offe~ juries a compromise verdict permitting 

condemnation of a defendant's actions yet acknowledgment of his or her 

need for mental health treatment. 34 The Michigan Court of Appeals has 

stated that the GBMI verdict was enacted as an "in-between 

classification."35 Jurors reaching this verdict could feel satisfied 

that the public was protected and that the defendant would be provided 

treatment. Jurors have reportedly felt constrained by the limited choice 

between acquittal on the grounds of insanity and a finding of 

31. 1981 Ind. Acts, P.L. 298, §4. Ind. Code Ann. §35-35-2-1 (Burns 
Cum. Supp. 1982). 

32. United States v. Hinckley, Crim. No. 81-306 (D.C. Cir. 1982). 

33. See Note, supra note 21 at 453 n.3 (liThe dissatisfaction with 
the Hinckley verdict created an atmosphere that was ripe for adoption of 
alternatives to the insanity defense. The day after the Hinckley 
verdict, the Delaware legislature passed a bill adopting the GBMI 
verdict."); see also Limiting the Insanity Defense: Hearings Before the 
Subcomm. on Criminal Law of the Comm. on the Judiciary, 97th Cong., 2d 
Sess., on S.818, S. 1106, S.1558, S.1995, S.2658, and S.2669, June 24, 30, 
and July 14, 1982 (hereafter cited as Subcommittee Hearings); and The 
Insanity Defense: Hearings Before the Comm. on the Judiciary, 97t~ 
Cong., 2d Sess., on s.818, S. 1106, S.1558, S.2669, S.2672, S.2678, 
S.2745, and S.2780, July 19, 28, and August 2 and 4, 1982 (hereafter 
cited as Committee Hearings). 

34. See Comment, supra note 30 at 645-646. 

35. People v. Jackson, 80 Mich. App. 244, 246, 263 N.W. 2d 44 (1977). -
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gui1ty.36 For example, when questioned after their decision following 

John Hinckley's trial, several jurors stated they would have preferred to 

reach a GSMI verdict had that option been available to them. 37 

The treatment and punishment goals of the GSMI verdict have been 

seriously questioned on both conceptual and practical grounds. 

[The GSMI] verdict does not ensure in any w~ that 
persons found guilty under it, as opposed to persons 
found simply guilty, will be treated any differently 
when the trial is over. If persons convicted under 
either statute are treated the same wqy in terms of 
disposition, we have developed different verdicts 
without any distinction. This may further mislead 
juries into believing that a 'guilty but mentally ill' 
verdict will somehow insure treatment and at the same 
time protect the community.38 

S. Current GSMI Statutes 

Ta~les 1, 2, and 3 present the GSMI provisions of eleven state 

statutes in effect at this writing. 39 They reveal basic similarities 

as well as critical differences among the versions of the GSMI plea and 

36. See R. Simon, The Jury and the Defense of Insanity 144-45; see 
also infranotes 283-304 and accompanying text. 

37. Subcommittee Hearings, supra note 33 at 155-170. 

38. National r4ental Health Association, GUMla note 17, at 34. See 
al so Conment, supra note 29 at 645-46 (U[The S verdi ct] imp1 i es a 
taTSe promise to the jury that a guilty but mentally ill defendant will 
be punished for his crime and at the same time compassionately treated 
for his mental illness, thereby satisfying competing social policies of 
the criminal law -- responsibility and treatment. However, such a ruling 
in actuality guarantees no such treatment for defendants convicted under 
it. A 'guilty but mentally ill' offender is simply a 'guilty' offender 
for purposes of disposition upon conviction. "); see also supra notes 
17 -19, and accompanying text. ---

39. In constructing the tables, the most current versions of the 
relevant statutes available to the authors were used. The tables give 
statutory citations by section number only, without identifying the 
statutory compilations or indicating the year of the volume, replacement 
volume, supplement, or legislative service. The citations refer to the 
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verdict adopted by the eleven states. For the sake of clarity and 

brevity, many of the entries in the tables have been abridged or 

paraphrased. Special care has been taken, however, either to duplicate 

the wording of a particular statutory passage or to paraphrase its 

meaning concisely, especially if shades of meaning may be particularly 

important, as in the statutory standards or definitions presented in 

Tabl e 1. 

following compilations, which are current through the volume indicated: 
Alaska Statutes -- 1983 Advance Legislative Service, II; Delawar'e Code 
Annotated -- 1982 Cumulative Supplement; Georgia Code Annotated -- 1983 
Cumulative Supplement; Illinois Annotated Statutes (Smith-Hurd) --
1983-1984 Cumulative Supplement; Indiana Code Annotated (Burns) -- 1982 
Cumulative Supplement; Kentucky Revised Statutes -- 1982 Cumulative 
Supplement; Michigan Compiled Laws Annotated -- 1982 Replacement Volume; 
New Mexico Statutes Annotated -- 1983 Cumulative Supplement; Pennsylvania 
Consolidated Statutes Annotated (Purdon) -- 1983 Advance Legislative 
Service, III; South Dakota Codified Law Annotated -- 1983 Pocket 
Supplement; and Utah Code Annotated -- 1983 Pocket Supplement. The South 
Carolina provisions are not included in the tables. South Carolina 
enacted its GBMI statute after this Article went to press. See supra 
note 11. -
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STATE 

AlASICA 

TABLE 1 
GUILTY BUT HE/fTALL Y ILL AltO HOT GUilTY BY REASON OF INSANITY 

STATUTORY STAIftlARDS AND DEFIItITIONS 

GIlMJl 
Sundard 

Menu 1 111ness2 
Defined 

tAs I result of .nta 1 disease or tA dtsonlt!r of thought 01" IIIOGd 
defect, lacked substantial ca!le- that substantlilly lnopllrs 
city either to apllrecllte ~ng- judglllllnt, behavior, capacity to 
fulness of the conduct or to recognize reality. or ability to 

NGRt3 
Standard 

tUnable, as a result of 1111111:11 dls­
lise or defect, to appreciate the 
nature and quality of the crl1llfllll 
conduct. § 12.47.010(1). 

Innnlty4 
Defined 

Sa_ IS "Mental Illness Defined." 

I 
I 

confol'1ll conduct to ttle retlulre- cnpe with ordinary deNnds of I 
___ -----.-nts~-of~l-aw-.--§ _1_2_.4_7_':-,03_0_.~~ __ I_1f_e_;_I_nc_1U_de_S _,.-::-nta_l_re_t_l_rda_t_lo_n_.-:-___ :-:--:'_-:--::-~----------_::_------' § 12.47.130(3). 

DELAWARE Psychiatric: disorder subSUm:lal- No As a result of _ntll 111ness or No 
ly disturbed thinking, feeling 01" _ntal defect, lacked substalltlal 
behavior and/or left person with capacity to appreclatlr the wrong- I 
Insufficient wl1lpOlfl!r to choose fulness of conduct. § 401(1). 
whether to do act. § 401(b). . 

-~-O-R-G-IA------------~Non~I!------------t~A-d~l-s-or-de~r-o~f~th-OU~gh~t-0I"--IIIOG-d~---:'~~d~not--7ha-yt--.-Ilta~~I-ca-~-c~l~ty-:'t-o-~~~~t~l-n-g~th~e-cr:7lt~e~M~!~0~f~§~1~6-~~~2~0~r - . 
wIIlch significantly l...,airs judg- distinguish betlfl!l!n right and § 16-~3 (see ·1tGR1 Standard·) • 
.. nt, beltnior, ca~clty to wrong In relation to the Ict, § 17-7-131'tiT(1). 
recognize ".l1ty, or abfllty to 0II15sion, or ,",gl1gencl. § 16-3-2. 
cope with ordinary dnIInds of Because of IIIIntal disease, Injury. 
l1f.; includes .. rltal retardl- or conlJllnital def1clency, acted IS 
tton. § 17-1-131(1)(2). See dtd because of I deluslonll COIIIpUI-

ILLIHOIS Not Insane· but sufl'eMng fMIII I 
_nta I 111 ness • 

§ 17-7-131(c)(2). - non IS to thl .ct wIIich O'llllf'l!llster-
ed will to resist COIII1ttlng I 

A substantial disorder of 
thought, ~, or beltavior wIItch 1., rs jud~nt, but not to 
extent unable to Ippreclate 
wrongfu 1 ness of b<lhlYlor or con­
fol'1ll conduct to the """,I retll!nts 
of II.. § 6-2(d). 

thl' crt,.. § 16-3-3. 

tAs I result of IIIIntal dlseasl! or Lacks substantial capacity either to ' 
_ntll defect, lacked SUbstantial appreciate ttle cri1llfnallty of 
ca~c1ty either to Ippreclate conduct or to confom conduct to the 
the crhrinal1ty of conduct or to requlreMnts of llw as I result of I 
confol'1ll conduct to the retlulre- _ntal dhon!er or I1lI!ntcl defeC1:. 
IItIIts Dt law. § 6-2(a I. § 1005-1-11. 

§ 6-2(c). 

The defense Sit out In § 35-41-~6 INDIANA None A psychiatric ct!sorder wIIich 
substantially disturbs thi nki ng. 
fewltng, 01" behavior and IIIIpalrs 
ablllty to function; includes 
IIIIIfIU I retardation. 

tAs I result of IIIIfttll dislase or 
defect, licked substantial caPletty 
either to appreciate the wrongful­
ness ot the conduct or' to co"fol'1ll 
conduct to the requi reMnts of law. 
§ 35-41-3-6. 

(see ·HGRI Standard·). I 
§JS-36-1-1. 

§ 35-36-1-1. 

KElfTU:J(Y None Substantially IlIIIaired capacity 
to use "I f-control, judgooent, 
or ct!scretion in conducting _'s 
affairs and social relations, 
auoetated With IIIIlldapti ¥III 
behnlar or- recognized _tional 
s)'IIIIItCIIS'wilere condition can be 
related to physiologtCl'l, psycho­
logical, or soci.l factors. 

tAs I result of _tal diseue 01" 
defect, lacked substantial capa­
city either to appreciate ttle 
crill1 nail ty ot the conduct or to 
confol"ll conduct to the retlui r_nts 
of law. § 504.020(1). 

As ~ result of IIII!tItll condition, I 
licks substantial capacity either to 
appreciate tile cri lilt na I Ity of con-
duct or to confonn conduct to the 
retlulrl!lftents of law. § 504.060(4). 

§ 504.060. ' I 
>A substantial disorder of thought tAl I result of ill!lltal I1lness or Salle as "Mental Illness Defined". 
or .xJd wIIich significantly 1.. IIII!IItaI retardation, lacked s!lbstan- See § 768.21a(1). Aha, 'lIII!ntal 
pairs judg,.nt, behavior, apa- tlal capaclty either to appreciate retardation" means significantly 
city to recognize reality, or the wrongfulness of the conduct or subaverage general llItl!llectual 
ability to cope with the ordf- to confol"1ll conduct to the require- functioning which originates 

MICHIGAN None 

I 
nary de!lBnds of life. ments of law. § 768.21a(1). during the developmental period 
§ 330.14OOa. and is associated with implil"ll'l!nt 

-=77.~==--------------~---------------::-~--__ ~~~--------------__ ------------------------~I-n-a-~_P_t_i_~~b_e_tla~v=l=or~·~ ____ ~~ __ 'I' ., § 330.15OO(g). See § 768.21a(1). 

NEll ~XICO None A substantia I disorder of thought, None No 
IIIIIOd, or bellavi or will ch 1.1 red 
judgllll!nt, but not to extlnt that 
defeftd.lnt dld not know what he was 
doi ng or understand the conse-
quences of his act or did not know 
thlt his act IOU wrong or cou 1 d 

I 
not prevent hi lISe" fl"Olll COIIIIIit-
ting the Ict. § 31-9-lA. 

PENNSYLYANIA I As a result of melltal disease or H'lIIIghten rule applies. Laboring under such a defect of 
defect, lacks substantial capa- Old not repeal or othe""ise reason, fNllll disease of the nnnd, 
city eltller to appreciate the abrogate the connon law defense as not to know the nature and 
lorrongfulnesl of his conduct of Insanity. § 314(d). quality of the act or, If he did 

::~~~~~----__ ----~--------------~or--t:-'o-c-o-nf-o~ra~h-'-S~CO--ndu--C1:---to __________________________________ ~k_now __ ~'t~,~he~d_ld __ n_o_t_k_n_OW __ h_e_~ __ 5 ____ '1 the requl M!IIIeIIts of tile hw. doi ng what ~s wrong. ' 
§ 314(c)(1). § :314(c)(2). 

SOUTH DAKOTA None A substantial psychlatMc dlsor- Insane at the tia of the act The condition of a person tl!llpD-

UTAH Hone 

der of thought, IIIO()U or behnior charged. § 22-3-1(3). raMly or partially deprived of 
whle:h affects a person at the tl. reason, upon proof that at the 
of the offense and which impairs a tillll of cDllllittlng the 1C1: charged, 
peM:on's JUdgllll!tlt, but not to the he was Incapable of knowing its 
ext~'"t that he Is Incapable of wrongfulness. § ZZ-1-2(leA). 
knowing the wrongfulness of his 
act. § Z2-1-2( 22). 

A psychlatMc disorder as dl!!flned As a rnult of mental 111ness, 
by the current DIagnostic and Stl- lacked the IIW!ntal state required 
tUtlcal IIIInual of Helltal Dtsor- as an element of the offense 
ders which SUbstantlally Imp.irs chargl!!d. § 76-2-305(1). 
mentn I, elllOtlonal, behlvi ora I. or 
related functioning. § 64-7-28(1). 

"Henta I III ness· .'IO!ans a l1II!fIta I 
disease or defect. Henta I defl!!C1: 
nay bl! a congeni ta I candl t 1 on or one 
the M!sul t of injury or a reSidua I 
effect of a ph),s1 ca I or II1I!nta I 
disease. § 76-2-305(3). 

tTabl~ entry, or portion thereof, rellresents the genel'1l1 Import of the provision. although detal1s are exc:luded. 
>Table elltry arguably applies to 68HI defendants, although the pro¥ision does not exoressly apply. 
ISBMI (Guilty but Mentally Ill) Includes "SUilty but Mentally III at the Time of the Crlme," "Gutlty and Mentally 111,· and "Hot Gullty of the Cr1l111!! C"arged 

but Gutlty of a Lesser Included Ofhnse and Hentally Ill," as applicable. 
~lncIUdeS "menta II)' 111," 'melltal disease or defect," and "psychiatric dison!el",· when such terms are used in GBI1I context. 
4HGRI (Hot Gutlty'by Reason of Insanity). If no statutory standard exlsts, one may have been established by case law 
Includes '1III!!nta 1 d1 sease or defect,' 'menU I capacity," "de I us1 ona I COllllU 1 sian," and s1nn hr terms, when suctl terms ire used In lIGRt context. If no 

statutory definition exlsts, one may have been established by case law. 
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STATE 

AlASKA 

DELAIIARE 

6£OR6IA 

ILLINOIS 

IPIDIAIIA 

KEHTlX:KY 

"ICHIGAN 

H£lI MEllCO 

PENNSYLVANIA 

soum DAKOTA 

UTAH 

TABLE 2 
GUILTY BUT MENTALLY III PROCEDURES 

FROM PLmING TO FIPlDING 

PIN 
AYlflabl. 

Yes 
§ 408(1). 

Only tn 

~requtsltes to 
Acceptance of PINI 

TI'III' of fact .,st lulltn. all apPl'Opl'1atl I'IIpol'tS 
(Including the pl'eSentence Investigation), hold a hea,.· 
Ing on ..ntal tllness tssue, and be sattsfted def,n­
dant was .. ntally III at tt .. ot offllflll. If trl.r 
Is not so sattsfted, pl.a ts stl'1ck,n 01' withdrawn 
and defendant hu rtght tD tl'1al by jlll'1 01' new judge. 
§ 408(a). 

Not speci ft ed. 
f.,ony caslS. 
See § 17-7-131 m, (g). 

YIS 
§ U5-Z(b). 

v,s 
§ 35-35-2-1. 

Defendant .. st be IUlltned by cllntcal psychologist 
01' JlSychlatl'1st and wat .. I'1ght to tl'1ll; Judge IIIst 
!'IY1_ .ulltn_tlan report(s), hold heal'1ng on .. ntal 
h .. ltlt Issue, and be satisfied tIt_ 15 a flctu,l 
buts for the pI... § U5-Z(b). 

In I.,.,." caSi. court ... st address dllfendint and detlr­
lit.,. that plea 15 ~aluntal'1 and .. st be slttsfled 
thlre Is a tact.,., basis for pl... § 35-35-1-3. 

tIn fllany case, court -.st addl'e!ls defendant to 
deCI""nl I f It! understands nature of charge. tnfol'll 
ht. MIgIrdlng waiver of certain rights Ind duration 
of sentence, and det4Irootne tf prosecutor and def.ndant 
Mft IXlcuted rec-.tatlon. In IItsa-anor case. 
defendant .y IOIlve rights without first being 
addressed. § 35-35-1-2. If unrepreslnted by counsel. 
def.ndant .. st Mile freely and knOlllnglJl 1OI111ed right 
to counsel. § 35-35-1-1. tsubjotct to conditions. 
defendant .y withdl'lW pIn. § 35-35-1-4. 

Yes Defendant ... st ... 1 ft' rI gilt to tl'1a I and court 
§ 504.130(2) ... st find that dlfendant wu lII!ntally III at 

tl_ of tM cr1... § 504.130(2). 

Only In Defendant .,It ISslI't tnsanlty "fense and _h., rlgIIt 

Pin 
A~s 

Not applicable. 

felony to t1'181. Pl'csecutor -.st appl'O" of aCCIIIUncl of plea. 
cases. See Judge .,st, with defendaJ'!' , s consent. _lItne ~ort(s) 
§ 768.J6i!f ot center for fO!'lnslc psychlltl'1 or other qUilt fled 
and personnel regarding whether defendant was lnslne. 1Ien-
§ 768.2o.a(I). tally Ill, or -.ntall), reunled at tI_ of offensl; 

hold ,,"l'1ng on Issul of defendant's IIItntli ttlness; 
and be satistl ed tltat defendant was _tllTy n 1. 

Yes 
§ 31-9-38; 
Crt ... p. 
R. 21(c:). 

Ves 
§ 314(b). 

Yes 
§ 2lA-7-2. 

Yes 
§§ 77-13-1, 
77-35-11. 

§ 768.36(2). 

Clinical psycltol091st or psychlurtst ... st exaoot"" 
defendant. Court IIIIlt ,...iew eulltnlUcn reports, 
hold a helrlng an Issue of defendant's _nUl 
condition, and be satisfied tlte,.. Is I factual 
basis that defendant was IIIIntllly III at tl_ 

tProsecutor and defense attorney or pro se defen­
dant .. " discuss rt!achlng an ag~nt that, uptJn 
t"- entel'1ng of 1 GBMI plea to a charged offense 

of of'ensi. § 31-!J.-X. tcourt IIIIst address 
defendant In 0fIIII court to Info.,. hili end detel'­
orine his understanding of !IItU" of charge, 
duration of sentllllcl, pleading rights, and waiveI' of 
rt ght to tl'1a I, and to deteroot ne that tIte p I II Is 
voluntary. Crl •• P. R. 21(10), (fl, (h). Verbati. 
record of proceedings M!qulred. el'111. P. R. 21(1). 

Deflndant IIIIst IOIlve right to trial. Judge ... st ex­
alltne all reports prepal'ed pursuant to thl Rules 
of Crl1ltnal Procedure, hold ItHl'1ng on lllenta 1 Illness 
ISlue, and be satisfied defendant was II'8IItal1y III at 
tl .. of offense. If judge refuses to accept plea, 
defendant .y withdraw pi .. , Ind has rtght to trial by 
Jul'1 01' new judge. § 314(b). 

01' a '.sser or related offense, proSlcutor will 
lOve for dlS1llfssal of other charges, reca-nd or 
nat oppose particular sentence, 01' bath. Court .. y 
accept 01' reject Ig..-nt. CrllR. P. R. 21(g). 

If defendant tntends to Introduce upert testl..,ny "Court .,st Inquire whether defendlnt's plea results 
relating to IIIIIIt.' Illness, It! sMIl notify prosecutor fMlll pl'1or dtsClJsslons between prosecutor and de-
nat llss than 30 days before tl'1al. 01' at a IIUr f,,,dant or his attomlty. § 23A-7-5. ~ § Z3A-7-16. 
tl .. I f court dl rects, and file copy wltlt c:leri:. 
§ ZlA-IO-3. If defendant fa11.s to gift notice. court 
shall exclude ttJ4! testllllDllY. § 23A-l005. In felony 
cas., licensed psychiatrist .,st exalline defendant, 
court _st exall1ne psychlatl'1c l'IIIorts and hold heal'1ng 
on defendant's _ntal condition; If thare Is I factual 
bills, court can conclude dltfendant was llentilly 111 
at tl_ of offense. t"Court IIIIst address defendant 
I n open court to 1 lifo", hll1 and detl"" M! his under­
standing of nature of charge, duratlan of sentence 
and certain due process rights, an~ to deterootM! that 
the plea Is va I untal'1. In rn1s .... nor casl, defense 
attorney .. y enter pi .. and court ., I111110se sentence 
I-.liltely. §§ 23A-7-4, 23A-7-5. 5" § 23A-7-16. 

tcourt .. " order defendant aw luated at utlh state 
hospital or other sui tab Ie facility. Court IIlIst: 
hold hearing within a I'ftsollolble ti .. on mental 
111M!ss cllj",; find that pl~a Is voluntll'1. that de­
fendant knOllingly .. I Yes c:ertal n due Pl'Ocess r1 gnts, 
and that defendant ~nows duntlon of sentence: Idvise 
defendant that a GlIIII pie. Is nat a contingent plea 
and that I f defendant is found to not be .."ta Ily 
Ill, a guilty pl.a otherwise lawfully IIIIde, I'I!IIIlns 
a valtd plea; and conclude thlt defendant Is cu,,"nt­
ly "","UIl), 111. § 77-35-21.5(1). See § 77-35-11(e). 

Court IIIIst .. ke finding regardl ng whether plea Is 
• result of a prior' plea discussion and agre_ 
and. If so, what agr-nc was reached. 
§ 77-35-11(e)(6). ~§ i7-J5-21.S{I). 

trable entl'1. or portion thereof. repl'e!lents the general I...,ort of the provision, although detal1s are exclUded. 
?,'though entry N!flects a speclal GlIIII provision (I.e., OM! that upressly applies to GllHI d~fendants). til<! provision Is vague • 
• Includes procedures for withdrawal of pl.a, If "lthdnw.l Is pernottted by statute. 
'Includes judg:oent of court, In abs .. nce of GaMI plea. and verdict of jury. 
3Alaska also perootts a post-convlc:1:lon fInding of 611111. If In .. nlty defense was not raised and evidence of mental Illness was not adftrttted, 

conviction, defendant, prosecutor, or court 1liiy raise GBII! Issue. At a heal'1ng It IIIJst be shOllll by a preponderance of the evidence that 
GBHI. § 12.47.060. 

4Includes 'Not GIlllty of Crl .. CM~ but GIlllty of.J Lesser Included Offense ond llentall,. 111' finding. 

Flndlng2 
A .. nabl. 

yes3 
§ 12.47.040(&). 

YIS 
§ 408(a). 

Only In 
f.lony cases. 
S 17-7-131(b). 

Yes 
§ U5-3(c). 

YIS 
§ 35-36-2-3. 

Yes 
§ 504.120. 

Onl,. In felony 
cases. See 
§ 76B.36'{1T and 
§ 768.2o.a(1). 

Yes 
§ J1-!J.-JB. 

Yes 
§ JI4(a). 

Yes 
§ 23A-26-14. 

Yes4 
§ 77-35-21(a). 

following 
defendant Is 
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,,",requisite 
To Findtng 

Assertion of lnSinity doIt,ns, 0,. 
ldorIsstblllty of .vidence at _ntll dts­
IIU· Of' dIIfeet. § 12.47.()40(1). If It6RI 
'tiH'dtct Is re.telled as to c:hlrged offlnSe 
beaus. of ""lIonlblt doubt ""91rd1ng cul­
JIIbl • ..ntll stat. thlt is in el_nt of 
th' crlllll. ~tendant is lutDlllttcally 68H1 
of lau .. included offense. § 12.47.020(c). 

TMe,. 01 flet .. st ... orine all 'I'Proprhtt 
reports (including the presentence InvestI­
gation). hold. hiaMng on lIIntal llln.9s 
ISSue, .nd b4: satisfIed defeMant ... , _ 
tally ttl at tl. of offens •• § 408(a). 

Ilefendant alit assert Insanity dIIfenn. 
§ 17-7-131(b). Trier of flct ,.,st f1nd tItIt 
defendant Is guilty of crt .. charged Ind .s 
IIII!ntllly nl or _ntally retarded at tl. of 
eM.. § 17-7-1l1(c)(2). 

Defendant .,st assert Insanity defens •• 
§ 115-3(c). Court ... st find thlt 
d.fendant Is guilty of offense c:harged. 
was ..ntally 111 It ti .. of offllnsl. and 
was not l"9111y Insln. at the ti ... 
§ 115-3(e). 

Defendant Nat lSsert Insanity defens •• 
§ 35-36-2-3. 

At lust 20 days before trial, dIIfendant 
IIIIst fl1e Wl"ltt!n notice of Intent to Intro­
duce evidence of IIIItItal Illness. § 504.070. 
Defendant ,,"'It proYlde evIdence It trial of 
his .."t.l Illness or Insanity It tl. of 
offense. § 504.120. Prosllcution Rlst pro.,. 
that defendlnt Is guilty of an offense; 
defendant IllUst ]lrove he was _ntally 111 at 
tl,. of offenst. § 504.130(1). 

Defendant mst .assert Insanity dIItomse lnd 
trier of fact IIIIst find tltlt defendant Is 
gul1ty of an offense, WIIS III!ntally 111 It 
tl .. of offense. and ... , not legally Insane 
It thll tl... § 768.36(1). 

Defendant I1IIse assert Insanity defense and 
Qll/rt .. st fi nd that defendant I s gull ty of 
the offense ch,rged. was "",ntally III It 
tillll of offense. and was not le9l11y Insane 
at the tt.. § 31-9-30. 

Dehnclant lIUst assert InsIntty defense Ind 
tri er of fact .... st fl nd that defendant Is 
guilty of an offense, lOIS mentilly III at 
tl~ of offenu. and lias not legally Insane 
It the tl.... § 314(a). 

If defendant Intends to Introduce expert 
testl"""", relat1ng to _II Illness, he 
sha 11 notify prosecutor not less than 30 
days b,tore trllli. or at I 'ater ti .. If 
court directs. and file CIlpJI with cIeri:. 
§ Z3A-IQ..J. If defendant falls to g1 ve 
notice, court' shall exclude the tutillOn)'. 
§ 23A-IQ..S. Defendant ... st assert Insanity 
dllfense; trter of flct IIIIst f1nd tilt d~fen­
dant Is gutlty of an offense. was ""'ntally 
ill at ti.,. of offense. and "'"S not Insane 
at tiM tiM. § 23A-26-14. 

Defendant IIIIst assert Inslnity defense. 
§ n-35-Z1.5(2). 

TABLE Z (CONTINUED) 

Burden of Proof 
Regardtng 

Mentll nlnessS 

Pn!ponderanci of 
tht ttyt dtnee. 
9 12.47 .040(b). 

Beyond. 
reasonable 
doubt. 
§ 17-7-t31(c)(2). 

Beyond • 
reasonael. 
daubt. 
§ U5-3(e). 

Hat spaeif1ed. 

Oefendent Rlst 
pro .. MIItll 
Illness by I 
prttpOllderlnce of 
the eYi denc ... 
~ 504.130(1)(b). 

Beyond .. 
rttfIsonable 
doubt. 
~ 768.36(1). 

Beyond a 
""uunable 
doubt. 
§ 31-9-30. 

Beyond a 
reasonable 
doubt 
§ 314C_). 

Beyond a 
reasolllb 111 
doubt. 
§ 23A-Z6-14. 

Not spec1fied. 

Jury 
Instructtons 

When court Instructs jury rwgardlng 
possible Ylrdlets. It sltlll Ilso 
Instruct "'91rdlng dispositions 
.. Inlble upon a GaMI or fl611l 
verdict. 9 12 .... 7.040(c). 

At the CtIIIclusi1)ft of tMa I, where 
warranted by the evidencll, charge to 
the· jury should Inclu«K> Instructions 
re9lrdlng tlte SlIM! YIIrdlct. 9 3905. 

If defendant c:IIfttends he was insane or 
oth.rw1se ..ntally IncllII!JItent at tl .. of crt_. judge lUst Instruct jury that. they 
..y consider It6RI and GBMI verdtcts. 
§ 17-1-131(c). 

When dIIf""dant /tis us-rted Insanity de­
fens •• the· court. wilen warranted by the 
IIY1d1nce. shin provide Jury with a 
special GeMI YIIrdict (0,.. IS to each of­
fflls. charged and shall s~aratllly in­
struct the jury thlt I GUMI Ylrd1 ct .. y 
~ ""turned Instud of I geMrel .,.rdlct. 
but that such a Ylrd! ct requt MIl rl nd! n9 
~ond a ""asonlbl. doubt thlt 
defendant e~tted tit. aets ehal"1led. 
\OIlS not 11191l1y Insane It the tll11t. 
but WIS ..ntally 111. § 1154(j). 

Mental 
EXlori nltl ons6 

i1:ourt IlUst appoint two quallf1ed 
psyelltatrtsts or t"" cert1fled. 
fa",nslc plycholo91sts to ex­
aorirIC dlfendlnt and n!IIOrt on 
his _ncal condition. Court_y 
order dlfendlnt c_IUed to a 
SKUre flcl11ty fa,. _orinatlon 
up to 60. dlYs or longe,. If 
neeessary. § 12.47.010. 

"-Mer of flct 1III1t exaorin. all 
.pproprllU reports, Includ1ng 
the presentence Inyestlgation. 
~ 408(&). 

tsef.".. 01' during trial I GaMI plea 
.. y b. accepted I f defendant has 
undel'<}OlM an euorinatlon by I 
clinical psYc:hol0'11st or psychll­
eMst. § US-l(b). t*ln cllrtaln 
cl rCUllStances. court shall, on 
1III'Clon of the state. order 
defend.nt to sUb.lt to 
euorinatton. § 11S-6. 

1IIhan notice of In Inunlty defense 
Is fn.d, court ".,st Ippol nt 2 or 
3 eOlllpetent. dI s Interested 
psychlatri sts to exa",,", defendlnt 
and to testify. § 35-36-2-2. 

Pros.cutlon .. y lOve fa,. .... ul 
IXlorin.tlon after defendant files 
notiee of Intent to Introduce 
"vidence of lIIO!fttal 111n.us. 
§ 504.070. See 'PrerequlslteS 
to Finding.' 

At the conclusion of tMI1, If warranted "BIIfOl'l acclllting GBHl plea, Judge 
by the nldlnclI, the court shall Instruct 11115t exam"" report(s) of center 
the Jury to consider s,parately the Issue, for forensiC psychiatry or other 
of the']lM!sence of IIIIntll illness and of qualified personnel regarding 
Insanity. and sh.ll In.truct as to tile whethllr defendant lOIS Insane. 
YIIrdlcts of gutlty, guilty but .. ntally IIII!ntally Ill, or mentally retarded 
Ill. not gutlt7 by reason of Insanity. at tl1llll of offense. § 768.36(2). 
Ind not guilty. § 768.291(2). §.!!. § 768.201(2). 

When defendant Itas asswrted I nSlnl ty de­
fen", the court, wIIere ... rrented 
by the Ivt denee. shl 11 provi de Jury wi th 
I specie' GaMl yerdlct fa ... and shall 
separatllly Instruct the Jury that I GaMI 
verdi ct _y be rtltumed I nsteld of a 
verdict of gutlty or not gullty. Ind tltat 
suell a Ylrdl ct requl res fl ndl ng blll'ond a 
""asonable doubt thlt dafendant eOtlll1thd 
the offense chlrged, ,.as not legally In­
sane at t'1 tiM. but was NIIellly 111. 
§ ll-9-JE. 

If defense of lnslnlty or :went.l Illness 
pres.nted duri n9 trta 1. court sha 11 pro­
vide jury with a special 61l11l verdict 
fOMi fol' 1!aell offense and sha 11 Instruct 
that I GaMl yerdt ct .ay be retumed I n­
stud of I genel'1l1 verdict. Court shill 
also Instl'llct that the 'terdlct l"!qull'1!s 
finding beyond I reasonable doubt that 
defendant COORltted the affenslI. was not 
insaRe at the tll11e, but IIIIlItally n 1. 
§ 23A-25-13. 

Before court lay accept a GBMI 
plea, cll"ical psychologist or 
p$ychlattlst ... st ex •• ine defen­
dant. § 31-9-JC. 

"Ilefar. tria I Judge 1liiy accept 
GaM! plea, he ... st examne all 
I'IIIJOrts prepared puMuant to the 
Ru les of Crim nil Procedure. 
§ 314(b). 

Court trIIy not accept a GIlMI pl el 
until defendant has been 
exalll nlld by a 11 censed 
psyc:htatrl1t. § 23A-1-16. 

If defendant ~sserts Insanity defense, tUpon • GaK' plea. court trII)' order 
court shall Instruct jury that thlll' may defendant evaluated It Utah stah 
flnd defendant SBIII or guilty ~, - lesser hospital O/' other suitable facl1-
offen .. due to ""'"til Illness .0 ndt such Ity. § 77-35-21.5(1). 
Illness as """ld .,.,.nnt ful '. exonentlon. 
§ 77-35-21.5(2). 

I 
I 

f 
I 
I 
I 
I 
I 
I 
I 
I 
I 
II 
v 

I 
I 
I 

Sunless otherwise specified, cited proylsions an! silent reqardln!1 willen party bears the articulated burden of proof. 
61nc l udllS only mental exall1natloM wnic:h oCCUr before the acceptance of a GaMI pie! or the rendering of a GaM' finding. Provisions for subsequent eXI""natlons I 

are presented in TABI.E 3. 
7Hew ~x1eo has standardIZed Jury I nstructl ons for GaMl and HGRl cases. See Unl fo". ';ury Instructl ans/Crlarl nil 41.00, 41.01. 41.02. 
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Provisions for the GBMI plea and verdict of each state 

represented in the tables may appear "In a number of places in the 

statutes. Except for the NGRI provisions in Table 1, a statutory 

provision is noted in the tables only if the state has a relevant 

provi si on that expressly app'li es to GBMI defendants or convi cts. 

Provisions not explicitly applicable to GBMI defendants or convicts are 

not included even though, in practice, they may apply. For example, the 

general sentencing provisions to which all offenders, not just those 

found GBMI, are subject ate not ref1 ected in Tab1 e 3. Simi 1 ar1y, entri es 

under "Probation" and "Palro1 e" are i nc1 uded only if speci al provi si ons 

are made for GBMI offenders. 

Tabl eli s mea"nt to faci litate compari son of the GBMI statutory 

standards and definitions with the NGRI statutory standards and 

definitions applicable in the eleven states. In Alaska and Delaware, for 

example, a defendant may not be found NGRI on the ground that he or she 

lacked the behavioral control to conform his or her conduct to the 

requirements of the law, but may be found GBMI on that basis. The GBMI 

standards of these two states thus encompass a much broader concept of 

mental disease or defect, including "irresistible impulse" or "volitional 

capacitYf," than the NGRI standards, which focus instead on the extent to 

which a defendant could appreciate the wrongfulness of his conduct. 40 

Illinois, on the other hand, allows a finding of NGRI on the basis of 

vo1it'ional impairment, but disallows a finding of GBMI on that basis. 

40. See commentary accompanying Standard 7 -fj. 1., Ameri can Bar 
Association-Standing Committee on Association Standards for Criminal 
Justice, supra note 17, at 264-273 (In 1983, the ABA endorsed an NGRI 
standard that focused on the lack of "appreciation" of criminal 
wrongdoing and rejected "volitional" incapacity as an independent basis 
for exculpation). 
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The NGRI and GBMI verdicts in these states 'thus appear to be uniformly 

distinguishable by the types of mental aberration upon which they can be 

based. In Alaska and Delaware, but not in Illinois, criminal 

responsibility may be assigned to a defendant even if he or she suffered 

from mental aberration that impai red behavioral control or wi 11 power. 

Whether such basic similarities and sharp distinctions among the 

formulations of the GBMI verdict reflect different legislative purposes 

is unclear. It is also unclear whether juries and judges will be any 

better at sorting out the types and degrees of mental impairment 

applicable to the GBMI and NGRI verdicts than the legislatures. 4l 

Tables 2 and 3 present special GBMI procedural provisions that 

apply from thle initial pleading stage through the ultimate release of an 

offender. Table 2 differentiates the procedures applicable when a 

defendant pleads GBM! from the procedures when a defendant does not enter 

such a plea but, rather, the court or jury finds him or her GBMI after 

trial. Prerequisites to the court1s acceptance of a GBM! plea are verY 

different from the prerequisites to a GBMI finding in most states. The 

provisions for the burden of proof regarding mental illness reflected in 

Table 2 are illustrative of the variety of GBM! statutes among the eleven 

states. Only Kentucky specifies which party bears the burden of proof; 

six states require proof beyond a reasonable doubt, two require a 

preponderance of the evi~tnce, and three are silent on the issue. 

41 • See Stel zner & Pi att, supra note 21, at 106 (liThe jury I s 
meaningfuTIChoice between the two verdicts might be difficult due to the 
jury1s confusion over the similarities and differences in the definitions 
of the two alternatives. Both verdicts require two showings--a mental 
condition and a consequence caused by that condition. The conditions may 
be similar; the requisite results quite different. II

); ide at 106-108; 
Note, supra note 21, at 471 (liThe overlap of these defi"i1i"tions makes a 
meaningful choice between the two verdicts a difficult task to assign to 
a 1 ay jurY. II ). 
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Table 3 presents statutory provisions applicable during the time 

of sentencing, incarceration, and the eventual release of an offender by 

means of probation and parole. Of particular note are the uniform 

provisions among the states allowing imposition on a GBMI convict of any 

sentence that,could be imposed on any other defendant convicted of the 
J' 

same offense. That the GBMI sentencing provisions do not expressly 

preclude imposition of the death penalty may present t~e courts with a 

conflict between the rehabilitative ideals of the GBMI legislation and 

the possible imposition of the death penalty.42 

The next section of this Article explores the judicial 

development of the GBMI plea and verdict. Most of the cases discussed 

resulted from conflicts or questions arising after GBMI legislation was 

enacted in a particular state. 

III. JUDICIAL DEVELOPMENTS 

At this writing, approximately 90 appellate level decisions 

involving or discussing the GBMI plea or verdict have been rendered in 

this country.43 The vast majority of these decisions understandably 

come from Michigan, the state having the longest experience with the 

42. Cf. infra note 116. 

43. Ball v. State, 167 Ga. App. 546, 306 S.E. 2d 353 (1983); Jackson 
v. State, 166 Ga. App. 477, 304 S.E. 2d 560 (1983); Kirkland v. State, 
166 Ga. App. 478, 304 S.E. 2d 561 (1983); People v. Kaeding, 98 Ill. 2d 
237,456 N.E. 2d 11 (1983); People v. Dewit, No. 81-3019 (Ill. App. Ct. 
March 30,1984); People v. Neely, 121 Ill. App. 3d 616, N.E. 2d 
(1984); People v. Gore, 116 Ill. App. 3d 780, 452 N.E. 2d5'83 (1983)-;­
People v. Testa, 114 Ill. App. 3d 695, 449 N.E. 2d 164 (1983); People v. 
Dalby, 115 Ill. App. 3d 35,450 N.E. 2d 31 (1983); People v. Lillard, 116 
Ill. App. 3d 1062, 449 N.E. 2d 938 (1983); People v. Marshall, 114 Ill. 
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alternative verdict. Many of these decisions concern issues having 

little, if any, significance to the GBMI plea and verdict's 

App. 3d 217, 448 N.E. 464 (1983); Shiro v. State, Ind. ,451 N.E. 2d 
1047 (l983); Taylor v. State, Ind. ,440 N.E.2d 1104\"1982}; Turner 
v. Turner, Ind. App. ,454 NrE. 2d 1247 (1983); Strader v. State, 
Ind. App. --, 453 N.E. ~ 1032 (1983); Gall v. Commonwealth, 607 S.W. 7d 
97 (Ky. 1'9B'0); Pouncey v. State, Md. ,465 A.2d 475 (1983); 
Langworthy v. State, 284 Md. 588,~99 A.~ 578 (1979); Gorton v. Johnson, 
Civ. No. 82-60422 (E.D. Mich. Feb. 16, 1984); People v. Robinson, 417 
Mich. 231, 331 N.W. 2d 226 (l983); People v. Langworthy, 416 Mich. 630, 
331 N.W. 2d 171 (1982); People v. Murphy, 416 Mich. 453, 331 N.W. 2d 152 
(1982); People v. Booth, 414 Mich. 343, 324 N.W. 2d 741 (1982); People v. 
Cocuzza~ 413 Mich. 78,318 N.W. 2d 465 (1982), rev1g, 105 Mich. App. 761, 
307 N.W. 2d 414 (1981); People v. McDonald, 409 Mich. 110, 293 N.W. 2d 
588 (1980), aff'g, 86 Mich. App. 5, 272 N.W. 2d 179 (1978); People v. 
McLeod, 407 Mich. 632, 288 N.W. 2d 909 (1980); People v. Helzer, 404 
Mich. 410, 273 N.W. 2d 44 (1978); People v. Darden, No. 67069 (Mich. Ct. 
App. Feb. 16, 1984); People v. John, No. 67154 (Mich. Ct. App. Oct. 11, 
1983); People v. Williams, Mich. App. ,341 N.W. 2d 854 (1983) 
(per curiam); People v. Siebers, Mich.~p. , 341 N.W. 2d 530 
(1983); People v. Clark, No. 6583E:TMich. Ct. App:-Sept. 27, 1983); 
People v. Doyle, No. 70477 (Mich.' Ct. App. Sept. 27, 1983); People v. 
Kinard, No. 64155 (Mich. Ct. App. Sept. 26, 1983); People v. D~laughter, 
124 Mich. App. 356, 335 N.W. 2d 37 (1983); People v. Toner, 125 Mich. 
App. 439, 336 N.W. 2d 22 (1983); People v. Davis, 123 Mich. App. 553, 333 
N.W. 2d 99 (1983); People v. Caldwell, 122 Mich. App. 618, 333 N.W. 2d 
105 (1983); People v. Wehrer, 121 Mich. App. 501, 329 N.W. 2d 37 (1982); 
People v. Frost, 120 Mich. App. 328, 328 N.W. 2d 44 (1982); People v. 
Leblanc, 120 Mich. App. 343, 327 N.W. 2d 471 (1982); People v. Korona, 
119 Mich. App. 364, 326 N.W. 2d 143 (1982); People v. Fisher, 119 Mich. 
App. 445, 326 N.W. 2d 537 (1982); People v. Smith, 119 Mich. App. 91, 326 
N.W. 2d 434 (1982); People v. Giuchici, 118 Mich. App. 252, 324 N.W. 2d 
593 (1982); People v. Gasco, 119 Mich. App. 143, 326 N.W. 2d 397 (1982) 
(per curiam); People v. Thompson, 117 Mich. App. 210, 323 N.W. 2d 656 
(1982); People v. Shively, 116 Mich. App. 323, 323 N.W. 2d 383 (1982); 
People v. Blue, 114 Mich. App. 137, 318 N.W. 2d 498 (1982); People v. 
Bazzi, 113 Mich. App. 606, 318 N.W. 2d 702 (1981); People v. Linzey, 112 
Mich. App. 374, 315 N.W. 2d 550 (198l); People v. Fultz, 111 Mich. App. 
587, 314 N.W. 2d 702 (1981); People v. Broadnax, 111 Mich. App. 46, 314 
N.W. 2d 522 (1981); People v. Rone, 109 t4ich. App. 702, 311 N.W. 2d 835 
(1981); People v. Henry, 107 Mich. App. 632, 309 N.W. 2d 922 (1981); 
People v. Ritsema, 105 Mich. App. 602, 307 N.W. 2d 380 (1981); People v. 
Mack, 104 Mich. App. 560, 305 N.W. 2d 264 (1981); People v. Gasca, 104 
Mich. App. 594, 305 N.W. 2d 552 (1981); People v. Rone, 101 Mich. App. 
811,300 N.W. 2d 705 (1980); People v. Murphy, 100 Mich. App. 413, 299 
N.W. 2d 51 (1980); People v. Drossart, 99 Mich. App. 66, 297 N.W. 2d 863 
(1980); People v. Philpot, 98 Mich. App. 257, 296 N.W. 2d 229 (1980): 
People v. Girard, 96 Mich. App. 594, 293 N.W. 2d 634 (1980); People v. 
Hicks, 96 Mich. App. 610, 293 N.W. 2d 646 (1980); People v. Thomas, 96 
Mich. App. 210, 292 N.W. 2d 523 (1980); People v. Wil1sie, 96 Mich. App. 
350, 292 N.W. 2d 145 (1980); People v. Gemi11, 95 Mich. App. 139, 290 
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II development. 44 This section reviews only those appellate court' 

II pronouncements that are apparently significant regarding the 

constitutionality of the GBMI plea and verdict and its substantive and 
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procedural development. First, however, we contrast the American progeny 

of the English Trial of Lunatics Act. 

A. Maryland's "Guilty But Insane" Verdict 

The Maryl and Court of Appeal s has recogni zed a "gui1 ty but 

insane" verdict on two occasions. In Langworthy v. State,45 the court 

said that a guilty verdict is not inconsistent with a special verdict of 

N.W. 2d 104 (1980): People v. Seefeld, 95 Mich. App. 197, 290 N.W. 2d 124 
(1980): People v. Parney, 98 Mich. App. 571,296 N.W. 2d 568 (1979); 
People v. Tenbrink, 93 Mich. App. 326, 287 N.W. 2d 223 (1979); People v. 
Ramsey, 89 Mich. App. 468, 280 N.W. 2d 565 (1979); People v. Crawford, 89 
Mich.' App. ~O, 279 N.W. 2d 560 (1979); People v. Sorna, 88 Mich. App. 
351, 276 N.W. 2d 892 (1979); People v. Sharif, 87 Mich. App. 146, 274 
N.W. 2d 17 (1978); People v. Booth, 86 Mich. App. 646, 273 N.W. 2d 510 
(1978); People v. Long, 86 Mich. App. 676, 273 N.W. 2d 519 (1978); People 
v. Staggs, 85 Mich. App. 304, 271 N.W. 2d 211 (1978); People v. 
Manyiapane, 85 Mich. App. 374, 271 N.W. 2d 240 (1978); People v. Mikulin, 
84 Mich. App. 705, 270 N.W. 2d 501 (1978); People v. Darwall, 82 Mich. 
App. 652, 267 N.W. 2d 472 (1978); People v. Jackson, 80 Mich. App. 244, 
263 N.W. 2d 44 (1977); People v. McLeod, 77 Mich. App. 327, 258 N.W. 2d 
214 (1977); Novosel v. Helgemoe, 118 N.H. 115, 384 A.2d 124 (1978); State 
v. Page, N.M. ,676 P. 2d, 1353 (1984); State v. Garcia, 99 N.M. 
466, 659P.2d 918-n-983); Commonwealth v. Musolino, Pa. Super. ,467 
A.2d 605 (1983); and State v. Stacy, 601 S.W. 2d 696-rTenn. 1980)--. 

44. See~, People v. Cocuzza, 413 Mich. 78, 318 N.W. 2d 465 
(1982)(whether trial ,judge who presided over prior incomplete guilty plea 
proceedings must sua sponte disqualify himself from conducting the same 
defendant's subsequent bench trial); and People v. McDonald, 409 Mich. 
110, 293 N.W. 2d 588 (1980)(whether usage and application of common law 
definition of rape to male defendants only represent an arbitrary 
classification and violate due process). 

45. 284 Md. 588, 399 A.2d 578 (1979). 
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i nsani ty. The issue before the court was whether the i ntennedi ate 

appellate court erred in dismissing the defendant's appeal from a rape 

conviction on the grounds that the trial court's special finding of 

insanity was tantamount to an acquittal. 46 In holding that the 

conviction was appealable; the Court of Appeals said: " ••• the clear 

legislative intent regarding the successful interposition of a plea of 

insanity is not that an accused is to be found not guilty of the criminal 

act it was proved he committed, but that he shall not be punished 

therefor. ,,47 The court al so cited Maryl and Rul e of Procedure 731 a, 

which states that a defendant "may plead not guilty, guilty, or, with the 

consent of the court, nolo contendere. In addition to any of these 

pleas, the defendant may interpose the defense of insanity as pennitted 

by law." Thus, although the court held that a defendant found guilty of 

the crime charged, yet successful in asserting an insanity defense, could 

appeal from the conviction, implicit in that holding is a finding that a 

guilty verdict is not inconsistent with an insanity verdict. 

In Pouncey v. State,48 the Maryland Court of Appeals 

specifically held that a defendant may be found guilty but insane. The 

defendant had drowned her five-year-old son because she believed that the 

devil was pursuing him and that the only way to prevent her son from 

going to hell was to kill him. In holding that the defendant was 

properly found both guilty of murder and legally insane at the time of 

the offense, the court relied on the rationale of Langworthy and stated 

46. Id., 399 A.2d at 583-84. 

47. Id. at 584. See Md. Code Ann. 59 §25(b) (Rep1- Vol. 1972). 

48. Md._, 465 A.2d 475 (1983). 
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that "a finding of insanity is not tantamount to an absence of mens rea, 

or inconsistent with a general intent to connnit a crime. 1149 

Bearing striking similarity to the nineteenth century Trial of 

Lunatics Act,50 Maryland's judicially developed guilty but insane 

verdict appears merely to replace the not guilty by reason of insanity 

wording with wording that suggests blameworthiness. The dispositional 

consequences of a guilty but insane finding are no different than those 

of a finding of not guilty by reason of insanity.51 Although 

predicated on a finding of guilt, the consequences are nonresponsibility 

for the criminal conduct and no punishment under the criminal law. The 

court, in its discretion, may either release the defendant or connnit him 

or her for treatment in a mental institution until it is determined that 

release would not constitute a danger to the individua~ or others. 52 

Semantics aside, Maryland's judicially developed guilty but insane 

verdict is clearly distinguishable from the legislatively developed GBMI 

verdict described in the previous section and is almost indistinguishable 

from the traditional not guilty by reason of insanity verdict which the 

GBMI verdict was meant to supplement. The same is true of the Oregon and 

Connecticut variations of the guilty but insane verdict. 53 We now turn 

to the judicial development of the GBMI plea and verdict. 

49. Id. at 

50. See supra notes 7-8, and accompanying text. 

5l. See Langworthy v. State, 399 A.2d at 581-82. 

52. Id. at 582. 

53. See sUEra note 14. 
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B. Constitutional Questions 

Constitutional challenges to GBMI statutes have ranged from 

arguments based on equal protection and due process guarantees to 

prohibitions against cruel and unusual punishment and ex post facto 

laws. These challenges have been predicated on both federal and state 

constitutional guarantees. 54 Although the relevant Michigan case law 

involves equal protection,55 due process,56 and cruel and unusual 

punishment issues;57 Indiana case law only deals with equal 

protection58 and due process challenges;59 while Illinois case law 

reveals challenges based on due process guarantees60 and the federal 

54. In People v. Sharif, 87 Mich. App. 196, 274 N.W. 2d 17 (1978), 
the defendant attacked the Michigan GBMI statute as violative of the 
Michigan Constitution's title object clause, Article 4, Section 24, which 
required that no 1aw embrace more than one object. The defendant argued 
that the statute provided for both treatment and parole of GBMI 
offenders. The ~'ichigan Court of Appeal s rejected thi s argument, stati ng 
that a statute may include provisions that implement its principal 
object, which, in this case, was to provide for judgments and sentences 
of offenders. 274 N.W. 2d at 19. In other cases, defendants have 
asserted concurrent violations of state and federal constitutional 
provisions. See e.g., People v. Marshall, 114 Ill. App. 3d 217, 448 N.E. 
2d 969 (1 983)-rQerenaant argued GBMI statute violative of state and 
federal prohibition argument ex post facto laws). 

55. ~,People v. McLeod, 407 Mich. 632, 228 N.W. 2d 909 (1980); 
People v. Darwal1, 82 Mich. App. 652, 267 N.W. 2d 472 (1978); People v. 
Sharif, 87 Mich. App. 196, 274 N.W. 2d 17 (1978). 

56. People v. McLeod, 288 N.W. 2d at 917. 

57. Id. at 915. 

58. Taylor v. State, Ind. _, 440 N.E. 2d 1109 (1982). 

59. Id., 440 N.E. 2d at 1111. 

60. People v. Kaeding, 98 Ill. 2d 237,456 N.E. 2d 11 (1983); People 
v. Dewit, No. 81-3019 (Ill. App. Ct. March 30, 1984). 
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II constitutional prohibition against ex post facto 1aws;61 and Georgia 

II case law involves only ex post facto law cha11enges. 62 To date, the 

Illinois, Indiana, and Michigan statutes have withstood constitutional 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I I 
I 
I 
I 

attack in the supreme courts of those states,63 while the Georgia 

statute has been reviewed only by the intermediate appellate court. 64 

1. Equal Protection 

The basic premise of equal protection arguments against GBMI 

statutes has been that they create irrational classifications leading to 

discrimination against defendants found GBMI. 65 In Michigan, a variety 

of equal protection arguments have been advanced. In People v. Darwa11, 

for example, the defendant argued that it was discriminatory to subject 

mentally ill defendants pleading insanity to the risk of GBMI verdicts, .. 
while similar defendants may escap~ GBMI verdicts by not pleading 

insanity.66 The Court of Appeals rejected this argument, stating that 

61. Peopl e v. Dewit, No. 81 -3019 at 14. Peop1 e v. Dal by, 115 Ill. 
App. 3d 35, 450 N.E. 2d 31 (1983); People v. Marshall, 114 Ill. App. 3d 
217, 448 N.E. 2d 464 (1983). 

62. Kirkland v. State, 166 Ga. App. 478, 304 S.E. 2d 561 (1983). 

63. Peopl e v. Kaedi ng, 98 Ill. 2d 237, 456 N. E. 2d 11 (1983); Taylor 
v. State, Ind. ,440 N.E. 2d 1104 (1982); People v. McLeod, 407 
Mich. 632,-Z88 N.~2d 909 (1980). 

64. Kirkland, 304 S.E. 2d 561. 

65. See People v. Rone, 109 Mich. App. 702, 311 N.W. 2d 835, 841 
(1981); People v. Ramsey, 89 Mich. App. 468, 280 N.W. 2d 565, 566 (1979); 
People v. Sarna, 88 Mich. App. 351, 276 N.W. 2d 892, 896 (1979); People 
v. Darwall, 82 Mich .. App. 652, 267 N.W. 2d 472,476 (1978); People v. 
Jackson, 80 Mich. App. 244, 263 N.W. 2d 44, 44-45 (1977). 

66. 267 N.W. 2d at 476. 
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the statute bears a reasonable relationship to the state's valid 

interests in protecting the public and in treating mentally ill 

criminal s. 67 

The Michigan Court of Appeals rejected another equal protection 

argument in People v. Sharif. 68 The defendant argued he was denied 

equal protection because he did not receive a hearing before treatment, 

yet prisoners transfErred to the department of mental health were 

entitled to such hearings. 69 The court rejected this argument, 

reasoning that the purpose of such a hearing was to determine if 

treatment could best be provided by a mental health facility rather than 

a correctional facility and that GBMI offenders received evaluations 

before treatment. 70 Thus, the court stated, it was reasonable for the 

1 egi sl ature to requi re a heari ng only for offenders whom correcti ons 

officials were considerinH transferring to a mental health facility.7l 

A third general type of equal protection challenge, based on the 

overlap of definitional criteria for NGRI and GBMI, is that no reasonable 

basis exists for allowing the incarceration of GSMI defendants and the 

eXCUlpation of NGRI defendants. The Michigan Court of Appeals considered 

this argument in People v. Sorna. 72 The defendant claimed that it was 

67. Id. In People v. Jackson, 263 N.W. 2d at 45, the Michigan Court 
of AppealS-said that the legislature need not provide an all-inclusive 
classification for defendants who are both guilty and mentally ill. 

68. 87 Mich. App. 196, 274 N.W. 2d 17 (1978). 

69. Id. at 19-20. 

70. Id. at 20. 

7l. Id. 

72. 276 N.W. 2d at 896. See also People v. Darden, No. 67069 (Mi ch. 
Ct. App. Feb. 16, 1984) ; ---
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"irrational to consider a defendant found 'mentally ill' to be criminally 

responsible for his acts while excusing a person adjudged 'legally 

insane' from similar responsibility."73 The court rejected this 

contention and held that the GBMI statute merely established an 

"intennediate category to deal with situations where a defendant's mental 

illness does not deprive him of substantial capacity sufficient to 

satisfy the" insanity test.... The fact that these distinctions may not 

appear clear cut does not warrant a finding of no rational basis to make 

th "74 em ••• • 

A similar argument was rejected in Indiana in T~lor v. 

State. 75 In Taylor the defendant argued that Indiana's GBMI statute 

violated his equal protection and due process rights because "the 

definitions of 'insanity' and 'mentally ill' are so vague and susceptible 

to misinterpretation by persons of ordinary intelligence that the 

verdi cts [of NGRI and GBM!] are one and the same. ,,76 The Supreme Court 

of Indiana rejected this argument, stating that, even though the two 

definitions77 involve similar behavioral characteristics, the two do 

not describe the same mental condition. 78 Although the two terms do 

73. 276 N.W. 2d at 896. 

74. Id. 

75. Ind._, 440 N.E. 2d 1109,1111-13 (1982). 

76. Id., 440 N.E. 2d at 111l. 

77. See Ind. Code §35-41-3-6 (Burns Repl. Vol. 1979.) ("insanity" 
defined);and Id. at §35-5-2-3 (llmentally i1111 defined). 

78. Taylor, 440 N.E. 2d at 1111. 
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overlap, lithe existence of a mental disease or deficiency does not ipso 

facto render a defendant legally insane." 79 

A fourth type of equal protection argument was asserted in an 

Illinois case. In People v. Kaeding,80 the defendant argued that the 

applicable statutes invidiously discriminated against incarcerated GBMI 

offenders vis-a-vis GBM! probationers. The de,fendant construed the 

applicable statutes as requiring the sentencing court to prescribe the 

specific mental health treatment for every GBMI offender not sentenced to 

prison but giving the Department of Corrections the discretion to treat 

or not to treat GBMI inmates. 81 The Illinois Supreme Court rejected 

this argument, stating that the defendant had misconstrued the provisions 

which required only that the probationer submit to treatment. 82 The 

court said the only difference in the way incarcerated and 

nonincarcerated defendants are treated is the entity empowered to make 

treatment decisions. It added that allocation of this decision-making 

power to the entity having custody and responsibility for supervising the 

offender was rationally related to one of the purposes of the statutes, 

that is, to "prescri be sancti ons proportionate to the seriousness of the 

offenses and permit the recognition of differences in rehabilitation 

possibilites among individual offenders."83 The court found no 

fundamental right or suspect classification involved and, accordingly, 

79. Id. 

80. 98 I11. 2d 237, 456 N.E. 2d 11 (1983). 

81. Id., 456 N.E. 2d at 15-16. 

82. Id. at 16. 

83. Id. at 17 (citing I11. Rev. Stat. 1981, 38 §1001-1-2(a) (1981)). 
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held that the statutes did not deprive GBMI inmates of equal protection 

of the laws. 84 

In People v. McLeod,85 the Michigan Supreme Court seemingly 

laid to rest all possible equal protection challenges to that state's 

GBMI statute. The defendant in McLeod claimed that the legislatively 

created GBMI classification must be substantially related to a compelling 

state interest, not just rationally related as required by the Court of 

Appeals in Darwall and Sorna. The court found, however, that because 

persons found GBMI necessarily have been found guilty beyond a reasonable 

doubt, they have "no right to the exercise of unfettered liberty."86 
, 

Similarly, the "mentally ill II classification has none of the marks of a 

suspect class. 87 Consequently, the classification did not deprive them 

of any fundamental right nor any special status that would require strict 

scrutiny by the courts. The court held, therefore, that the 

constitutionality of the GBMI classification must be upheld if it 

rationally furthers the legislative objective. 88 The court found that 

"this classification rationally furthers the legislative object of 

providing supervised mental health treatment and care to guilty but 

I mentally ill defendants. 1189 

I 
I 
I 

I I 

I I 

I 

84. Id. 

85. 407 Mich. 632, 288 N.W. 2d 909 (1980). 

86. Id~, 288 N.W. 2d at 919. 

87. Id. 

88. Id. Strict scrutiny of the Michigan statute would probably have 
led to different results in McLeod and the prior equal protection cases 
because the statute was admittedly under-inclusive. 

89. Id. 
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2. Due Process 

The GSMI statutes of Michigan, Indiana, and Illinois have thus 

far withstood due process challenges. 90 In Michigan these challenges 

have been based on People v. McQuillan91 and federal authority,92 

suggesting that insanity acquittees are entitled to hearings regarding 

present mental condition prior to involuntar,y mental treatment because 

insanity at the time of the offense cannot be presumed to continue to the 

time of acquittal. The defendant in People v. McLeod argued that due 

process entitled GBMI defendants to a presentence hearing regarding 

present mental condition. 93 The Michigan Supreme Court rejected this 

argument by distinguishing between the liberty interests of GBMI convicts 

and NGRI acquittees, the later being entitled to such a hearing under 

McQuillan because an NGRI verdict only establishes a reasonable doubt 

regarding a defendant IS sani ty at the time of the crime. The court 

stated that involuntar,y commitment of NGRI acquittees without a finding 

regarding present mental condition constitutes a significant restriction 

on their right to liberty, a right that GSMI convicts do not possess 

because they "have been found beyond a reasonable doubt to have been 1) 

guilty of an offense, 2) mentally ill at the time of the comnission of 

90. People v. Kaeding, 98 Ill. 2d 237, 456 N.E. 2d 11 (1983); People 
v. Sharif, 87 Mich. App. 196, 274 N.W. 2d 17 (1978); Taylor v. State, 
Ind. ,440 N.E. 2d 1109 (1982); People v. McLeod, 407 Mich. 632, 288-
N.W.~d 909 (1980). 

91. 392 Mich. 511, 221 N.W. 2d 569 (1974). See text accompanying 
supra note 24. 

92. Baxtrom v. Harold, 383 U.S. 107 (1966); Bolton v. Harris, 395 F. 
2d 642 (D. C. Ci r. 1 968 ) . 

93. 288 N.W. 2d at 917. 

1 -32 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 

.1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

the offense, and 3} not legally insane at the time of the offense. ,,94 

The court concl uded that due process is sati sfi ed if pri or to sentencing 

the court obtains a report regarding the GBMI defendant's present mental 

state. 95 

In Indiana the alleged "broad and vague" definitions of "mental 

ill ness" and "insanity" al so have been chall enged on due process 

grounds. In Taylor v. State,96 the defendant based his equal 

protection and due process arguments on this perceived definitional 

difficulty.97 As previously discussed, the Supreme Court of Indiana 

rejected these arguments. 98 

The Illinois Appellate Court, First District, has rejected a 

simil ar argument, which was couched in tenns of jury confusi on. In 

People v. Dewit,99 a defendant previously found GBMI of murder 

contended that because of the definitional overlap between "mental 

illness" and "insanity" the statutes failed to provide adequate standards 

for the jur,y to consider. He asserted that this deficiency promoted jur,y 

confusion, encouraged a GBMI verdict as a compromise, and thus rendered 

the GBMI provision unconstitutional on its face. 100 The State argued 

that since the insanity defense came into existence, juries have been 

94. Id. 

95. Id. at 918. 

96. Ind., 440 N.E. 2d 1109 (1982). Accord, People v. Sharif, 87 
Mich. App--. 196,~4 N.W. 2d 17 (1978). 

97. See supra notes 76-79 and accompanying text. 

98. Taylor, 440 N.E. 2d at 1111. 

99. No. 81-3019 (Ill. App. Ct. March 30,1984). 
171-176 and accompanying text. 

100. Id. at 17. 
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implicitly finding whether a defendant is insane or suffering from less 

severe mental illness and that the GBMI provision merely made this 

finding explicit. 10l Also, the provision actually reduces jury 

confusion by clarifying the legal meaning of lIinsanity,1I which has 

acquired a less precise meaning in common usage. 102 The court found 

the state's arguments persuasive. It said that the GBMI provision 

expressed its requirements in simple and clear language and that it 

provided sufficiently definite standards. 103 The court added that the 

possibility of a compromise verdict is not a constitutional infirmity 

under these circumstances.104 

In People v. Kaeding,105 the Illinois Supreme Court rejected, 

with little discussion, the defendant's argument that the court should 

strictly scrutinize the disputed GBMI statute because the statute 

implicated lithe fundamental right to fair treatment in criminal 

proceedings guaranteed by due process. 1I106 The court held that due 

process did not encompass a right to supervision of incarcerated GBMI 

offenders by the sentencing court rather than by the Department of 

Corrections. 107 Even though the defendant did not argue that GBMI 

inmates were a suspect class, the court stated that such an argument 

101. Id. at 17-18. 

1 02. I d • at 1 8. 

103. Id. 

1 04. I d • at 1 9. 

105. 98 Ill. 2d 237, 456 N.E. 2d 11 (1983). See supra notes 80-84 
and accompanying text. 

106. Kaeding, 456 N.E. 2d at 15-17. 

107. See id. at 17. 
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would lack merit. 108 In the absense of a fundamental right or suspect 

classification, the court upheld the Illinois GBMI statute as rationally 

related a legitimate state interest. 1 09 

3. Cruel and Unusual Punishment 

An eighth amendment cruel and unusual punishment challenge has 

been made against a GBMI statute on only two occasions. One challenge 

arose in the tr'fa1 court in People v. McLeod. l10 The Recorder1s Court, 

Wayne County, set aside 'a GBMI verdict, and declared the verdict form a 

nullity, after conducting hearings regarding the type and availability of 

mental health treatment necessary for the defendant. l11 The court 

found that conditions within the Department of Corrections and the 

Department of Mental Health made compliance with the statute 

impossib1e.1 12 It reasoned that if the stated purpose of the GBMI 

statute was treatment of mentally ill crimi na1 s, fai 1 ure to treat amounts 

to cruel and unusual punishment in violation of the eighth 

amendment. 1l3 The Michigan Supreme Court in McLeod avoided this issue 

by finding that the evidence in the trial record was insufficient to 

sustain the challenge to the statute. 114 On the second occasion that a 

108. Id. 

109. See ide and supra text accompanying note 83. 

110. See People v. McLeod, 407 Mich. 632, 288 N.W. 2d 909, 912 
(1980). -

111 • I d • at 91 3. 

112. Id. 

113. See i d. at 915. See a1 so, Hennann, supra note 2, at 96-99. 

114. 228 NnW. 2d at 915. 
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cruel and unusual punishment challenge was raised, the Indiana Court of 

Appeals summarily dismissed it, saying that the proper remedy was a writ 

of mandamus or a 42 U.S.C. §1983 action, not a direct appeal. 115 Thus, 

the question remains unresolved. 116 

4. Ex Post Facto Laws 

In Georgia and Illinois, the retroactiv~ application of newly 

enacted GBMI statutes to defendants who committed crimes prior to their 

enactment has precipitated constitutional challenges based on the 

constitutional prohibition against~ post facto laws. 117 In Kirkland 

v. State,118 the defendant claimed that retroactive application of the 

Georgia GBMI statute unconstitutionally deprived her of an NGRI verdict. 

The Georgia Court of Appeals upheld the verdict, reasoning that it did 

not increase her punishment, but rather, had an amel iorative 

115. Stader v. State, __ Ind. App. __ , 453 N.E. 2d 1032, 1036 (1983). 

116. Another possible eighth amendment challenge is pending in 
Indiana. An Indiana trial court recently sentenced a defendant found 
GBMI of murder to die in the electric chair. Harris, Harris Given Death 
Penalty in Precedent-Setting Case, Indianapolis Star, Feb. 10, 1984, at 

, col. • This case raises the question of whether mental illness, 
adjudged as part of the GBMI conviction, should mitigate against the 
death penalty. Of the twelve states having GBMI statutes, all but Alaska 
and Michigan permit the death sentence. All these GBMI statutes permit 
the sentencing court to impose any sentence that could be imposed on a 
guilty defendant. See supra Table 3. 

117. See Kirkland v. State, 166 Ga. App. 478, 304 S.E. 2d 561 
(1983); People v. Dewit, No. 81-3019 (Ill. App. Ct. March 30,1984); 
People v. Dalby, 115 Ill. App. 3d 35,450 N.E. 2d 31 (1983); and People 
v. Marshall, 114 Ill. App. 3d 217, 448 N.E. 2d 969 {1983}. An ex post 
facto law is a law passed after the occurrence of a fact or deed, which 
retrospectively changes the legal consequences of the fact or deed. 
Black's Law Dictionary 529 (5th ed. 1979). For example, a law that 
increases the punishment for a prior act is an ex post facto law. 

118. 304 S.E. 2d at 565. 
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effect. 119 The court stated that a GBMI verdict IIdecided1y lessens the 

stigma of criminal guilt and provides for the treatment of [the 

defendant's] mental i11ness. 1I120 It added that "[w]here the verdict is 

authorized by the evidence, the application of the 'guilty but mentally 

ill' act is procedural, not substantive; it leaves untouched the 

substantive right to the insanity plea as an absolute defense. 1I121 The 

court concluded that the GBMI verdict was not an ~ post facto law. 

In People v. Marshall, the Illinois Appellate Court, Fourth 

District, used a similar rationale in upholding application of the GBMI 

statute even though the defendant's crime took place seven months before 

its eflactment. 122 The court stated that the application of the GBMI 

statute in this case did not increase the defendant's' punishment, but 

merely altered the conditions of confinement by ensuring adequate mental 

health treatment.123 The court reasoned that "statutes which change 

the conditions under which punishment for an offense is imposed but which 

do not significantly alter the fundamental nature of the punishment are 

not ex post facto 1aws.,,124 

The court in Marshall faced another ex post facto law argument. 

The defendant asserted that the GBMI staltute had the possib1 e effect of 

making criminal an action that was previously innocent by depriving her 

11 9. Id. 

120. Id. 

12l. Id. 

122. 448 N.E. 2d at 980-81. 

123. Id. 

124. Id. at 981. 
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of available defenses. 125 Specifically, if she had known that 

asserting the insanity defense opened the door to a possible GBMI 

verdict, she might have used a self-defense or lack-of-specific-intent 

defense instead. 126 The court rebuffed this argument, stating that a 

statute that does not "completeli' deprive a defendant of an available 

defense is not an ~ post facto law. 127 

C. Substantive and Procedural Provisions 

1. Pleading Procedures 

The Michigan Supreme Court128 and Court of Appeals129 have 
, 

rendered decisions construing the statutory provisions for acceptance of 
130 a GBMI plea. In People v. Booth, two defendants pleaded GBMI to 

charges of first-degree criminal sexual conduct. Because the defendants 

were unable at trial to recall some events surrounding the perpetration 

of the crime, the trial judge referred to the preliminary examination 

transcript in concluding that a sufficient factual basis for acceptance 

125. Id. 

126. Id. A defendant may be found GBMI in Illinois only if he or 
she has asserted the insanity defense at trial. Ill. Ann. Stat. 38 
§115-3(c) (Smith-Hurd 19 ). 

127. 448 N. E. 2d at 98l. 

128. See People v. Booth, 414 Mich. 343, 324 N.W. 2d 741 (l982). 

129. See People v. Williams, Mich. App. ,341 N.W. 2d 854 
(1983); Peopre v. Siebers Mic~App. ,34TN.W. 2d 530 (1983); 
People v. Bazzi, 113 Mich. App. 606, 318N.W. 2d 484 (1981) (per curiam); 
Peole v. Fultz, 111 Mich. App. 587, 702 N.W. 2d 702 (1981); People v. 
Seefeld, 95 Mich. App. 197, 290 N.W. 2d 123 (1980); People v. Long, 86 
Mich. App. 676, 273 N.W. 2d 519 (1979). rev'd sub nom. People v. Booth, 
414 Mich. 343, 324 N.W. 2d 741 (1982). 

130. 324 N.W. 2d at 744. 
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issue was 

whether a defendant who is unable to recall some 
or all of the events surrounding the commission 
of a particular crime may enter a plea of guilty 
'but mentally ill to that crime, and, if so, what 
procedure is to be utilized at the plea-taking 
procefg~ng to establish a factual basis for the 
plea. 

The court concluded that a forgetful defendant could plead GBMI and that 

a trial court could consid~r a transcript of the preliminary examination 

or trial testimony, if any, but that in all other respects a court should 

follow the procedures applicable to guilty p1eas.133 The court 

reasoned that to deny forgetful defendants the opportunity to plead GBMI 

and, thereby~ to rece'ive the mental health treatment due them would 

undercut the legis.1ative intent behind the GBMI statutes. 134 The court 

upheld both defendants' convictions. 135 

131. Id. 

132. Id. at 743. 

133. Id. The court was apparently only addressing procedures 
app1 icab1 e to the "guil ty" aspect of a "gui 1 ty but mentally i 11" 
plea-taking proceeding. Although the court failed to address how the 
determination of mental illness fits into the procedures for accepting a 
guilty plea, it stated that the GBMI statutory language "suggests that 
••• questions of mental illness must be determined in addition to the 
usual questions of criminal liability •••• " See ide at 746. It also 
cited Michigan Compiled Laws section 768.36(2)-rr9~, which requires the 
judge to examine psychiatric reports, hold a hearing on the mental 
illness issue, and be satisifed that the defendant was mentally ill at 
the time of the offense. 

134. Id. at 745-46. 

135. Id. at 750. The court said that the standard of review to be 
applied by an appellate court in reviewing the adequacy of a plea's 
factual bsis is II 'whether the trier of fact could properly convict on the 
facts' elicited from defendant at the plea-taking proceeding, or from 
alternate reliable sources. 1I Id. at 748 (citation omitted). 
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In People v. Bazzi,136 the Michigan Court of Appeals also 

considered whether a forgetful defendant could plead GBMI. The court 

stated that external evidence could be used to establish the factual 

basis for certain elements of an offense and proceeded to outline the 

required plea-taking procedure.137 The court must (1) directly 

questi on the defendant to determi ne if he or she is gUil ty of the 

offense, (2) examine psychiatric reports,138 and (3) hold a hearing to 

determine if the defendant was mentally ill at the time of the 

offense. 139 This result is consistent with Booth, which was decided 

after Bazzi • 

Arguably, however, Booth only addressed the factual basis for 

the "guiltll determination in a GBMI plea-taking procedure. 140 In Bazzi 

and People v. Fultz,141 the Court of Appeals directly addressed the 

"mental illness" determination. The defendant in Bazzi challenged the 

factual basis of the mental illness finding, arguing that the Center for 

Forensic Psychiatry concluded that he was neither mentally ill nor 

insane, while two independent examiners concluded that he was insane at 

the time of the crime. 142 The court rejected this challenge, stating 

136. 318 N.W. 2d at 485. 

137. Id. 

138. Accord, People v. Seefeld, 95 Mich. App. 197, 290 N.W. 2d 123, 
124-25 (1980). But see, People v. Williams, 341 N.W. 2d at 855 (court 
need not examine reports if defendant fails to assert insanity defense). 

139. 318 N.W. 2d at 485. 

140. See supra notes 130-135 and accompanying text. 

141. 111 Mic h. App. 587, 314 N. W. 2d 702 (1981). 

142. 318 N.W. 2d at 485-86. 

1-40 
'--------------------- -- -- --- ---

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I­
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

that although none of the examiners concluded that the defendant was 

mentally ill but not insane, psychiatric evaluations admitted as evidence 

serve only as an aid to the court. 143 The substance of the psychiatric 

reports and the defendant's statements at the time of pleading supported 

the trial court's decision.144 

The court found the factual basis for a mental illness finding 

to be insufficient in People v. Fultz, however. Erroneously145 citing 

Michigan Compiled Laws section 768.36(1), the court stated that, before 

accepting a GBMI plea, the trier of fact must find beyond a reasonable 

doubt that the defendant is guilty, was mentally ill at the time of the 
, 

crime, and was not insane.146 The only evidence in the record of the 

defendant's mental state was the forensic report that said he was 

insane. 147 The court held that a finding of no insanity was essential 

and that such a finding was not supported by the record. 148 

143. Id. at 486. 

144. Id. 

145. The court was incorrect in citing subsection 768.36(1) because 
the prerequisites listed in that sUbsection apply only to a GBMI finding 
following a trial on the merits. The court should have cited subsection 
(2), which applies to GBMI pleas and does not require an affirmative 
finding that the defendant is not insane. The prosecution correctly 
argued that no finding of sanity is required for a court to accept a GBMI 
plea. 314 N.W. 2d at 704. 

146. Id. at 703. 

147. Id. at 704. 

148. Id. Contra, People v. Williams, 341 N.W. 2d at 855 (no 
specific finding of insanity required if defendant does not raise the 
issue). 
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2. Burden of Proof 

Two decisions ha"e addressed the prosecution's burden to prove a 

defendant's sanity beyond a reasonable doubt before a GBMI finding may be 

entered following a trial on the merits. 149 A jury found the defendant 

in People v. Murphy150 GBf.iII of breaking and entering an occupied 

dwelling with intent to commit a felony and of first-degree criminal 

sexual conduct. The Michigan Court of Appeals stated that the 

prosecution improperly introduced evidence regarding the defendant's 

sanity because a defendant is presumed sane until he introduces contrary 

evidence and because the prosecution failed to lay a proper foundation 

for introduction of the eV'idence. 151 Without this inadmissible 

evidence, that is, testimony by the arresting police officers that they 

observed no abnonnal behav"ior duri ng the arrest, the record was devoid of 

evidence that the defendant was sane. 152 Expert testimony subsequently 

introduced by both the prosecution and the defense strongly supported an 

insanity finding. 153 Thus, the court held that the prosecution had 

failed to meet its burden of proving sanity beyond a reasonable 

doubt. 154 The Supreme Cour't of Michigan affi nned. 155 The Court said 

149. People v. Gore, 116 I11. App. 3d 780,452 N.E. 2d 583 (l983); 
People v. Murphy, 100 Mich. App. 413,299 N.W. 2d 51 (1980), aff'd, 416 
Mich. 453, 331 N.W. 2d 152 (1982). 

, 50. 299 N.W. 2d at 52. 

151. Id. 

152. Id. 

153. Id. 

154. Id. at 53. See Mich. Compo Laws §768.36(1 )(c) (1982). 

1 55. 331 N. W. 2d 1 52. 
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that even if the prosecution's evidence of sanity were admissible, its 

probative value was insufficient to convince a rational trier of fact 

that the defendant was sane. 156 The court said that, to some extent, 

the evidence necessar,y to prove sanity beyond a reasonable doubt is 

determined by the strength of the case for insanity.157 Because of the 

strong showing of insanity, the police officers' testimony was 

insufficient. 

In People v. Gore,158 the defendant appealed from the trial 

judge's finding that he was GBMI of attempted indecent liberties with a 

child. He asserted that the state failed to rebut his insanity defense 

beyond a reasonable doubt. 159 The Illinois Court of Appeals concluded 

that although an expert witness believed a valid insanity defense 

eXisted, the trial court was not required to accept this 

conc1usion. 160 The court stated that the trial court's finding of 

sanity was tlnot so improbab1 e or unsati sfactory as to create a reasonab1 e 

doubt of the defendant's sanity. ,,161 

3. Jury Instructions 

Case law on GBMI jury instructions has focused on three 

questions: (1) when are instructions on the GBMI verdict mandatory or 

permissible, (2) do GBMI instructions confuse a jury and lead to a 

156. Id. at 153. 

157. Id. at 157. 

158. 452 N.E. 2d at 585. 

159. Id. at 588. 

160. Id. 

161. Id. 
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compromise verdict, and (3) may the verdict's dispositional consequences 

be included in the instructions. The Michigan Court of Appeals has 

addressed all three questions; the Court of Appeals of New Mexico has 

addressed the first; the Illinois Appellate Court, First Division, has 

addressed the second; and the Indiana Court of Appeals, Third District, 

has addressed the third. 

In People v. Girard,162 the Michigan Court of Appeals observed 

that whenever a defendant asserts an insanity defense, the trial court at 

the conclusion of trial must instruct 

••• (1) that the jury is to consider separately 
the issues of the presence or absence of mental 
illness and the presence or absence of legal 
insanity, and (2) on the possible verdicts of 
guilty, guilty but mentally ill, not guilty oy 
reason of insanity, and not guilty.163 

In People v. Ritsema,164 the trial court granted the defendant's 

request that the GBMI instruction be omitted. The Michigan Court of 

Appeals held that whenever the evidence supports an instruction on the 

insanity defense the relevant statute made the GBMI instruction mandatory 

and thus not subject to waiver by the defendant. 165 The court said, 

however, that retrial was unnecessary to remedy the trial court's error. 

It reasoned that the only prejudice suffered by the guilty defendant was 

in not being entitled to the mental health evaluation and treatment 

162. 96 Mich. App. 594, 293 N.W. 3d 639 (1980). 

163. Id., 293 N.W. 2d at 641 (citing Mich. Compo Laws §768.29a(2) 
(1982)). See also, People v. Mikulin, 84 Mich. App. 705, 270 N.W. 2d 
500, 501 -~(~) (GBMI instruction required whenever an NGRI 
instruction is warranted by the evidence). 

164. 105 Mich. App. 602,307 N.W. 2d 380 (1981). 

165. Id., 307 N.W. 2d at 385. Accord, People v. Thomas, 96 Mich. 
App. 210, ~ N.W. 2d 523, 527 (1980). 
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required after a GBMI verdict. 166 To eliminate this prejudice the 

court amended the defendant1s sentence to require evaluation and 

psychiatrically indicated treatment. 167 

The Court of Appeals of New Mexico has addressed the narrow 

issue of whether a GBMI instruction may be given in the absence of an 

NGRI instruction. 168 The relevant statute provides that when a 

defendant has asserted an insanity defense, the court should instruct the 

jury regarding the GBMI verdict if such an instruction is warranted by 

the evidence. 169 The court interpreted this provsion as not precluding 

such an instruction if, although the defendant did not plead insanity, he 

did request an instruction on his ability to form the requisite mens 

rea. 170 

166. Ritsema, 307 N.W. 2d at 385. 

167. Id. In a later decision, People v. Gasco, 119 Mich. App. 143, 
326 N.W. 2a'97 (1982) (per curiam), the Michigan Court of Appeals 
criticized its own decision in Ritsema that the error did not require 
reversal. With minimal discussion, the court said that the Ritsema 
decision was lIunsound. 1I Id. at 399. In Gasco, the court reversed a 
guilty finding, stating tnat the trial court1s erronious instruction on 
the definition of "sanityll left the jury with discretion to find the 
defendant either guilty or GBMI. Id. IIThus, the guilty verdict [did] 
not preclude the possibility that the jury thought the defendant was 
mentally ilL II Id. It is unclear on the face of the Gasco opinion why 
the error in the-rnstruction resulted in this discretion or why the 
Ritsema remedy was unsound. 

168. State v. Page,_ N.M._, 676 P. 2d 1353 (l984). 

169. N.M. Stat. Ann. §31-9-3E (Cum. Supp. 1983). 

170. 676 P. 2d at 1356. 
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The issue of juror confusion has been addressed in three 

Michigan cases171 and one Illinois case. 172 People v. Thomas173 is 

illustrative. The defendant in this case argued that the trial cClurt 

erroneously instructed the jury on the GBMI verdict because it 

"unconstitutionally confuses the jury in its resolution of the issue of 

criminal responsibility and encourages a compromise verdict."174 The 

Court of Appeals noted that statute required the instruction and that the 

trial court complied with the statute by giving the standard Criminal 

Jury Instructions 7:8:01 and 7:8:09, which offered sufficient guidance to 

the jury.175 The court found no evidence that the jury was misled. l76 

Whether a court may instruct a jury regarding the consequences 

of a GBMI verdict was addressed in Indiana in Stader v. State. 177 The 

defendant alleged that the trial court erred by refusing jury 

instructions on the consequences of a GBMI or NGRI verdict. 178 The 

Court of Appeals held that no error had occurred. 179 As a general 

rule, "it is erroneous to inform the jury of the possible penalties which 

171. People v. Delaughter, 124 Mich. App. 356, 335 N.W. 2d 37 
(1983); People v. Thomas, 96 ~lich. App. 210, 292 N.W. 2d 523 (l980); 
People v. Sorna, 88 Mich. App. 351, 276 N.W. 2d 892 (1979). 

172. People v. Dewit, No. 81-3019 (Ill. App. Ct. March 30, 1984). 
See supra notes 1 04a-l04f and accompanying text. 

173. 96 Mich. App. 210, 292 N.W. 2d 523 (1980). 

174. Id., 292 N.W. 2d at 527. 

175. Id. 

176. I d 

177. Ind. App._, 453 N.E. 2d 1032 (1983). 

178. Id., 453 N.E. 2d at 1035-36. 

179. Id. at 1036. 
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may be imposed upon conviction."180 A trial court has discretion, 

however, to instruct a jury on the consequences of a verdict if it deems 

it necessary.181 Such an instruction is mandatory if "an erroneous 

view of the applicable laws becomes implanted in the minds of 

jurors. 11182 In applying these rules, the court stated that the jury 

had not been presented with an erroneous statement of the law and it was 

within the trial court's discretion to refuse the instruction. 183 

In a Michigan case,184 the trial court ~ sponte instructed 

the jury regarding the possible dispositions after GBMI and N~RI 

verdicts. 185 The defendant failed to make a timely objection to the 

instruction. Therefore,Jthe Court of Appeals said it would only reverse 

to prevent manifest injustice. 186 Under these circumstances, the court 

said the instruction was proper, adopting the rationale of Lyles v. 

United States. 187 In Lyles, the United States Court of Appeals for the 

District of Columbia distinguished guilty verdict instructions, which 

could not include dispositional information, from NGRI instructions, 

which could. 188 The court said: 

180. Id. (citing State v. Wil1iams, __ Ind, __ , 430 N.E. 2d 756 (1982)). 

181. Id. (citing Montague v. State, 266 Ind. 51,360 N.E. 2d 181 
(1977); Lockridge v. State, 263 Ind. 678, 338 N.E. 2d 275 (1975)). 

182. Id. (citi,'lg Dipert v. State, 259 Ind. 260, 286 N.E. 2d 405 
(1972) ). 

183. Id. 

184. People v. Tenbrink, 93 r~ich. App. 326,287 N.W. 2d 223 (1979). 

185. Id., 287 N.W. 2d at 224. 

186. Id. 

187. 254 F. 2d 725 (D.C. Cir. 1957). 

188. Id. at 728-29 (cited in Tenbrink, 287 N.W. 2d at 224). 
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Jurors, in common with people in general, are 
aware of the meanings of verdicts of guilty and 
not guilty. It is common knowledge that a 
verdict of not guilty means the prisoner goes 
free and that a verdict of guilty means that he 
is subject to such punishment as the court may 
impose. But a verdict of not guilty by reason of 
insanity has no such commonly understood meaning • 
••• We think the jury has a right to know the 
meaning of this possible verdict as accurately as 
it knows by common knowledge the meaning of the 
other two possible verdicts. 189 

The Michigan Court of Appeals concluded that this rationale applied 

equally to NGRI and GBMI dispositional instructions and that, absent 

timely objection by defense counsel, the instructions were proper. 190 

The court did not suggest whether its decision would have been different 

had defense counsel objected to the instructions. 

4. Inconsistent Verdicts 

Another issue the Michigan Court of Appeals has addressed is the 

appropria\te remedy for two legally inconsistent verdicts reached by a 

jury. In People v. Philpot,191 the jury found the defendant guilty of 

assault with intent to murder and GBMI of possession of a firearm in the 

commission of a felony.192 The court held that the inconsistency 

shoul d be remedi ed by addi ng the IIbut mentally ill II 1 anguage to the 

assault conviction with leave to the prosecution to seek a new trial on 

the assault charge. 193 It reasoned that a legislative intent of the 

189. Id. 

190. 287 N.W. 2d at 224-25. 

191. 98 Mich. App. 257, 296 N.W. 2d 229 (1980). 

192. 296 N. W. 2d at 230-3l. 

193. Id. at 231. 
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GBMI statute was to provide help to defendants who have committed crimes 

while suffering from mental illness and that the present defendant could 

benefit from treatment beyond the relatively short sentence imposed for 

the firearm conviction.194 Judge Riley dissented on this point, 

stating that the "fact that the evaluation and treatment triggered by 

such a finding would be beneficial to the accused is irrelevant. We 

should not substitute our judgment of what is Ibestl for the defendant 

for that of the jury. 11195 Normally, 'he stated, he would advocate 

vacating of the firearm conviction but, because the relevant sentence was 

nearly expired, such action was unnecessary.196 In a more recent 

case,197 the court followed the Philpot majority opinion, but chose not 

to correct similarly inconsistent verdicts because the resulting 

sentences were co-extensive and treatment would be provided throughout 

thei r term.198 

Thus, inconsistent guilty and GBMI verdicts have not troubled 

the courts. The courts have not yet decided, how~ver, whether 

inconsistent NGRI and GBMI verdicts would be so easily handled. The 

Alaska statute provides that if a defendant is found NGRI because 

reasonable doubt exists regarding the requisite mens rea, yet all other 

elements of the offense are staisfied, the defendant should automatically 

194. Id. at 230-31. 

195. Id. at 232 (concurring in part, dissenting in part). 

196. Id. 

197. People v. Blue, 114 Mich. App. 137, 318 N.W. 2d 448 (1982). 

198. Id., 318 N.W. 2d at 499-500. 
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be found GBMI of any lesser included offense. 199 No other states have 

a similar provision. Even the Alaska provision does not govern if NGRI 

and GBMI verdicts are returned on separate counts. 

5. Right to Treatment 

Although allegations based upon lack of adequate treatment have 

been rejected as a basis for constitutional attack on GBM! statutes,200 

several courts have recognized a qualified statutory right to treatment. 

For examp1~, the Supreme Court of Michigan has recognized an "unequivocal 

statutory right" to such treatment as is psychiatrically indicated for 

mental illness or retardation. 201 Specifically, the GBMI statute 

requires treatment, but only when indicated by mental health screening 

and eva1 uati on performed by correctional offi ci a1 s. 202 No court, 

however, has yet overturned a GBMI conviction of, or provided 

post-conviction relief to, a ct~fendant asserting that he or she has 

199. Alaska Stat. §12.17.020(c) (Cum. Supp. 1983). Upon completion 
of the sentence for the lesser included offense, a hearing is held to 
determi ne if, based on the acquittal for the greater offense, further 
commitment is necessary. Id. 

200. People v. Marshall, 114 Ill. App. 3d 217, 448 N.E. 2d 969, 980 
(1983) (GBMI inmates have no separate constitutional right to mental 
health treatment beyond the constitutional right to minimally adequate 
medical care applicable to all prisoners); People v. McLeod, 407 Mich. 
632,288 N.W. 2d 909, 9"15 (1980) (IiDepartment of Corrections 
noncompliance with the statutory mandate for evaluation and treatment 
cannot render an otherwise constitutional statute unconstitutional. "). 

201. McLeod, 288 N.W. 2d at 914. See also, People v. Philpot, 98 
Mich. App. 257, 296 N.W. 2d 229, 230 (1980T.-- -

202. Id. See also, People v. Kaeding, Ill. ,456 N.E. 2d 11, 
lfi-16 (1983}; Marshall, 448 N.E. 2d at 979-8~ Cf--. People v. Sharif, 87 
Mich. app. 196, 274 N.W. 2d 17,19 (1978) (trialTourt disclaimed 
authori ty to assure that department of corrections wou"1 d eval uate and 
treat defendant and stated it could only reco~mend such treatment). 
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received no treatment. In People v. Tenbrink,203 the defendant 

contended that if the Department of Corrections is unable to provide the 

required psychiatric care in a particular case, the conviction is 

rendered invalid and must be reversed. The Michigan Court of Appeals 

disagreed. 204 The court said that a writ of mandamus to enforce the 

Department of Corrections' duty was the proper remedy, not a reversal of 

the conviction. 205 

In Stader v. Stat~,206 the Indiana Court of Appeals similarly 

found that 1 ack of treatment was rel evant not to lithe 1 egal ity of ••• 

incarceration but merely the conditions of ••• detention ll207 and, , 

accordingly, was not properly raised as an issue on direct appeal. The 

court went slightly beyond the Michigan Court of Appeals finding in 

Tenbrink, however, by saying that an inmate may challenge the conditions 

of custody by not only a petition for writ of mandamus but al so a ci vi 1 

rights action under 42 U.S.C. §1983. 208 Taken altogether, these 

decisions suggest the limited nature of the statutory right to treatment 

afforded to GBMI offenders. 

203. 93 Mich. App. 326, 287 N.W. 2d 223, 225 (1979). 

204~ Id. 

205. Id. Accord, People v. Siebers, Mich. App. , 341 N.W. 2d 
530, 532 (1983); People v. Toner, 125 Mic~App. 439, 4~ N.W. 2d 
(1983); People v. Tenbrink, 93 Mich. App. 326, 287 N.W. 2d ~3, 225 
(1980); People v. Wil1sie, 96 Mich. App. 350, 292 N.W. 2d 145, 147 
(1980); People v. Serna, 88 Mich. App. 351, 276 N.W. 2d 892, 897 (1979). 

206. _Ind. App._, 453 N. E. 2d 1032 (1983). 

207. Id., 453 N.E. 2d at 1036. 

208. Id. 
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A potentially significant challenge to the application of the 

right to receive "such treatment as is psychiatrically indicated" is 

currently pending in Michigan. 209 In Gorton v. Johnson, the plaintiffs 

alleged 

••• that a11 persons who have been convicted 
under the GBMI statute have not been 
provided treatment that is "psychiatrically 
indicated," because the Department of 
Corrections lacks the resources to provide 
any psychiatric treatment whatsoever to any 
prisoners other than those who present the 
most extreme disciplinary problems. 210 

The plaintiffs are GBMI inmates who sought class certification under 

Federal Rule of Procedure 23(b)(2).2ll The defendants, the Department 

of Corrections and its director, among others, argued that class 

certification was improper because each inmate presents unique treatment 

problems and the court would be unable to fashion an equitable remedy 

applicable to all members of the class. 2l2 The United States District 

Court for the Eastern District of Michigan granted the plaintiff's motion 

for class certification, but only as lito those issues of institutional 

policy, practice, process, and procedure that are 'generally applicable' 
-

to all members of the proposed cl ass, II and not as to actual acts of 

evaluation and treatment that are a function of individual 

di sorders. 213 Speci fi ca lly, the court can 

209. See Gorton 
Feb. 16, 1"Wr) • 

v. Johnson, Civ. No. 82-60422, slip OPe (E.D. Mich. 

210. Id. 

21l. Id. 

212. Id. 

213. Id. 
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••• determine whether the Department of 
Corrections, as a threshold matter, has 
instituted policies which render the provision of 
psychiatrically indicated treatment impossible, 
regardless of the particular needs and problems 
of the individual class members and whether the 
defendants have policies, practices, processes, 
and procedures to evaluate and provide 
psychiatrically indicated treatment. 21 4 

Gorton v. Johnson is the first reported class action suit challenging any 

facet of a GBMI statute's application. 

6. Probation 

In People v. McLeod,2l5 the defendant's final challenge to 

Michigan's GBMI statute addressed the probation provision, which reads, 

in part: 

The period of probation shall not be for less 
than 5 years and shall not be shortened without 
receipt and consideration of a forensic 
psychiatric report by the sentencing court. 216 

The defendant argued that the five-year minimum period of probation 

denied GB~lI offenders equal protection by adversely affecting their 

fundamental liberty interests vis-a-vis defendants found guilty of the 

same offenses, without a compelling state interest for the differing 

treatment. 21 7 As discussed earlier,218 the Michigan Court of Appeals 

found no fundamental right or suspect classification that would require 

214. Id. 

215. 407 Mich. 632, 288 N.W. 2d 632 (1980) 

216. Mich. Compo Laws §768.36(4} (l982). 

217. r4cLeod, 288 N.W. 2d at 916. 

218. See supra notes 85-89 and accompanying text. 
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strict scrutiny of the provision. 219 The court noted that the statute 

authorized a sentencing court to discontinue probation on the defendant's 

motion when the treatment is no longer needed,220 thus, creating a 

IIrebuttab 1 e fi ve-year peri od" of probati on. 221 The court upheld the 

provision as rationally furthering the legislative objective of providing 

supervised mental health treatment for GBMI probationers. 222 

7. Conclusion 

The various challenges waged against GBMI statutes since 1977 

substantive, procedural, and constitutional -- have resulted in the 

judiciary approving and p!~serving the legislative purposes of providing 

treatment to mentally disturbed offenders and of plrotecting the public 

from mentally disturbed and dangerous offenders. IDuri ng thi s testing 

period, the courts have had little negative to say about the GBMI 

statutes. In concluding that the statutes rationally further proper 

legislative objectives, the courts have not looked beyond the verdict to 

see if GBMI offenders actually receive beneficial mental health 

treatment. In the near future, such concerns may be addressed in writ of 

mandamus or civil rights proceedings arising in the various states. 

Empirical research may provide another forum for more comprehensive 

analysis of such concerns. 

219. 

220. 

22l. 

222. 

288 N. W. 2d at 91 9. 

Id. at 918. 

Id. at 919. 

Id. 
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IV. SOCIAL SCIENCE RESEARCH 

Whether a measure relating to the public welfare is 
arbitrary or unreasonable, whether it has no 
substantial relationship to the end proposed is 
obviously not to be determined by assumptions or by a 
priori reasoning. The judgement should be based upon 
a consideration of relevant facts, actual or possible 
--ex facto jus oritur. That ancient rule must prevail 
in order that we may have a system of living law. 223 

The previous sections of this article summarized the legislative 

and judicial development of the GBMI plea and verdict. Leg'is1ative and 

judicial mandates for legal and policy reform are distinguishable from 

the impact on practice that resu1ts. 224 This article would be 

incomplete \'1ithout a look beyond legislative and judicial directives to 

the practical consequences that follow. The GBMI plea and verdict's 

actual implementation and effects on individuals and criminal justice 

system components have not been examined extensively. Legal reform, 

informed public policy, and practice should depend, at least in part, on 

the results of scientific research. 225 Whether the GBM! plea and 

223. Adams v. Tanner, 244 U.S. 590, 600 (1917) (Brandeis, J., 
di ssenti ng) • 

224. See Lottman, Enforcement of Judicial Decrees: Now Comes the 
Hard Part,-r-Mental Disability L. Rep. 69 (1976); Lottman, Whatever 
Happened to Kenneth Donaldson?, 1 Mental Disability L. Rep. 288 (1977); 
Shah, Le al and Mental Health System Interactions: Major Develo ments 
and Research ee s, nter.. 0 L. and Psych. 9, 9 1 
("[AJs important as reforms in legal policies (viz., the "l aw on the 
books") certainly are, these accomplishments must not be confused with 
the end result (viz., the "1aw in practice"). It is therefore essential 
that a wide range of evaluative research efforts be undertaken to 
ascertain the outcomes stemming from various policy and programmatic 
changes. ") 

225. Shuman, Decisionmaking Under Conditions of Uncertainty, 67 
Judicature 326 (1984). 
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verdict have undercut the insanity defense, facilitated the provision of 

mental health treatment to mentally disturbed offenders, offered juries 

an equita,ble alternative to NGRI and guilty verdicts, and served the 

interest of societal protection remain to be empirically examined. The 

purposes of this section are to examine the limited empirical. research in 

this area and to place the GBMI plea and verdict in an appropriate 

framework for scientific inquiry. 

A. Curtailment of the Insanity Defense 

The major purpose of the GBMI plea and verdict appears to be. 

t "' f th" "t d f 226 T d t tt t t . cur al use 0 e lnsanl y e ense. 0 a e, a emp s 0 appralse 

whether the GSMI plea and verdict have accomplished this purpose have 

centered primarily on Michigan's nine-year experience. Ames Robey, a 

psychiatrist who was one of the original drafters of Michigan's GSMI 

statutes,227 stated three years after passage of the new law that the 

"dire predictions by some lawyers that the NGRI acquittal would fall into 

disuse have not been borne out. 1I228 Although Robey provided only 

sketchy data to support his conclusions, he stated that after the 

Michigan law took effect the number of referrals for criminal 

responsibility evaluations at the Forensic Center actually jumped 

226. See supra notes 24-33 and accompanying text. 

227. Robey, supra note 6, at 374, 375. 

228. Id. at 380. 
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dramatica11y,229 the rate of NGRI acquittals dropped,230 and the 

percentage of defendants found civilly committable rose. 231 

Other Michigan researchers suggest that the proportion of 

defendants found NGRI following insanity pleas in Michigan remained 

relatively stable following the introduction of the GBMI plea and verdict 

in 1975. 232 Criss and Racine, researchers at the Center for Forensic 

Psychiatry, found that between 1976 and 1979 the proportion of defendants 

who were examined for criminal responsibility at the Center and were 

subsequently acqu'itted by reason of insanity ranged from 6.6% (N=49) in 

1978 to 8.6% (N=48) in 1977 (mean = 8.1%).233 Criss and Racine were 

unable to collect reliable comparative data for the period before the 

1aw's enactment. Based on more current data, Smith and Hall reported a 

229. "In 1974, before the law was passed, there were 49 evaluations 
for criminal responsibility performed at the Forensic Center. After the 
law took effect, in the remaining five mOnths of 1975, there were 93 such 
referrals. By June 1, 1978, after the law had been extant for less than 
three years, a similar five-month period had 271 ref~rrals, for an 
average of over 50 per month." ..!.s!. 

230. Robey stated that he knew of 21 cases in which GBMI pleas were 
offered and accepted "in lieu of almost certain NGRI veridicts." Id. at 
379-380. 

231 • Id. at 380. 

232. Criss & Racine, Impact of Change in Le~al Standard for Those 
Adjudicated Not Guilty by Reason of Insanity 197 -1979, 8 Bull. Am. Acad. 
Psych. & L. 261, 265 (1979); Smith & Hall, suPCa note 10, at 93; S.C. 
Bank, In Defense of GBMI, Presentation at the onvention of the American 
Psychology-Law Society, Chicago (October 6-8, 1983). 

233. Criss & Racine, ida at 264-265. Of the 2,389 individuals 
evaluated by toe ?orensic tenter between 1974 and 1979, 223 (8.1%) were 
subsequently found NGRI. 
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range of 5.0% (N=54) in 1981 to 8.4% (N=47) in 1977 (mean = 6.7%) between 

1976 and 1982. 234 These findings suggest that the availability of the 

GBMI plea and verdict does not necessarily result in fewer NGRI 

acquittal s. 

Two points might be considered in interpreting these findings. 

First, Smith and Hall and, to a lesser extent, Criss and Racine based 

their conclusions regarding the GBMI law's effect on the incidence of 

NGRI acquittals on proportional comparisons based on arrests. 

Recognizing that comparisons of raw numbers of GBMI findings and NGRI 

acquittals may be mis1eading,235 Smith and Hall determined the 

percentages of defendants found NGRI out of the total number of arrests 

in Michigan. 236 From 1972 to 1982, the percentage of adult males 

arrested who were ul timately found NGRI ranged from 0.012% in 1976 to 

0.035%.237 Similarly, Criss and Raci~e based some of their conclusions 

about the frequency of NGRI acquittals in Michigan on proportional 

comparisons of NGRI acquittals and arrests for index offenses. 238 For 

example, they state that only 0.11% of all individuals arrested in 

Michigan for index offenses raised the insanity defense. 239 This 

comparison excludes at least 15.7% of the 223 NGRI acquittees in their 

234. Smith & Hall, supra note 10, at 93. 

235. Id. at 92 n.66. 

236. Id. at Appendix A, Table A. 

237. Id. 

238. Criss & Racine, supra note 232, at 264-266. Murder, rape, 
robbery, aggravated assauft, breaking and entering, larceny, and auto 
theft are index offenses. Id. at 271 n.13. 

239. Id. at 264. 
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study population who were acquitted of charges that were not index 

offenses. 240 

Arrest figures may not be the most appropriate base for 

calculating such percentages in studies of the NGRI or GBMI verdict. 

Many arrests do not result in prosecutions for a variety of reasons. For 

example, the arresting agency may not file formal charges or the 

prosecuting attorney mej' decide not to pursue the case. Research on the 

use of the insanity defense and related alternatives should examine 

outcomes of court processing, which are several steps removed from law 

enforcement activities. Future research in this area might use criminal 

filings and dispositions as a more appropriate base of comparison. 

A second, perhaps more important, consideration in evaluating 

the research on the effect of the GBMI laws on the incidence of NG~I 

aquittals is that it is preliminary. Although this formative research is 

valuable, further study of the GBMI plea and verdict's effects on NGRI 

acquittals requires a more complex form of analysis. It is possible, for 

example, that an apparent decrease in the proportion of NGRI acquittals 

may be due to other events that occurred more or less simultaneously with 

the enactment of GBMI legislation. The strength of a researcher's 

conclusions depends on whether the researcher was aware of such rival 

phenomena and was able to discount competing hypotheses. 24l Observers 

have noted the potential confounding effects of certain legislative 

changes that accompanied the introduction of the GBMI plea and verdict in 

Michigan. These included new definitions of mental illness and insanity, 

a procedural timeline for defendants wishing to plead insanity, and new 

240. See id. at 265, Table 3. 

241. See D.T. Campbell & J. Stanley, Experimental and 
Quasi-Experlrnental Design for Research (1966). 
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guidelines for short-term detention and release of insanity 

acquittees. 242 Packer noted that the 1975 Michigan statutory revisions 

also mandated that the Center for Forensic Psychiatry act as the state's 

centralized facility for conducting forensic evaluations. 243 Future 

research should explore the possibility that such changes occurring with 

the enactment of GBMI laws increase or decrease the proportion of 

defendants found NGRI or change the types of individuals acquitted on the 

basis of insanity apart from effects caused by the availability of the 

GBMI finding. 

The confounding effect of events proceeding the enactment of 

GBMI laws should also be considered. Once again, an example from 

Michigan is instructive. After the United States Supreme Court's 

decision in Dusky v. United States244 and subsequent lower court 

decisions challenging the extended commitment of defendants found 

incompetent to stand trial, Michigan enacted statutes245 that clarified 

the relevant NGRI criteria and revised the NGRI release provisions. 246 

As a result, hundreds of individuals previously found incompetent to 

stand trial were returned to the Michigan courts for disposition of their 

cases. According to Robey, these changes caused NGRI verdicts to 

increase from only 12 in 1967 to 203 by mid-1973. 247 A study of the 

242. See Comment, supra note 21, at 458 n.40 & 471; R.C. Petrella, 
Guilty But Mentally I11--A Negative View, Presentation at the Convention 
of the American Psychology-Law Society, Chicago (October 6-8, 1983). 

243. I.K. Packer, Guilty But Mentally III in Michigan, Its History 
and Practice, Presentation at the Convention of the American 
Psychology-Law Society, Chicago (October 6-8, 1983). 

244. 362 U.S. 402 (1960). 

245. Michigan Public Acts 175 and 266 (1966). 

246. See Robey, supra note 6, at 374-375. 

247. Id. at 374. 
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effects of the GBMI plea and verdict on the insanity defense that 

includes comparisons of NGRI findings before and after GBMI enactment 

should take this type of increase in the NGRI population into account. 

To understand the effects of definitional and procedural changes 

on NGRI and GBMI findings, a comprehensive study design is essential. At 

a minimum j the task of identifying competing hypotheses should encompass 

a review of pertinent court rulings, statutory changes, and 

organizational and administrative changes. The methodology should be 

designed to measure systemic effects and alternative explanations should 

be addressed, recognizing that potentially confounding variables or 

factors affecting genera1izabi1ity will differ among states. For 

example, as noted previously, the effect of the GBMI plea and verdict on 

insanity acquittals in Michigan may be related significantly to the 

centralized evaluation responsibilities of the Center for Forensic 

Psychi at ry. 248 

B. Displacement 

To further test the conclusion that the GBM! laws did not 

undercut the insanity defense, which was contrary to the expectations of 

legislators who supported the GBMI laws,249 Smith and Hall questioned 

whether defendants adjudicated GBMI would have been found NGRI or guilty 

if the GBMI finding had been unavailable. 250 In the absence of the 

248. See Smith & Hall, supra note 10, at 104; Petrella, supra note 
242, at 2. 

249. Supra notes 24-29 and accompanying text. 

250. See Smith & Hall, supra, note 10, at 95-100. This question was 
also pcsedTn a very recent study of simulated juror decision making; see 
infra notes 287-289 and accompanying text. ---
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GBMI finding, all defendants would receive one of three traditional 

findings: guilty, not guilty, or NGRI. The addition of the GBM! finding 

necessarily displaces some defendants from one or more of these finding 

categories. If the GBM! 1 aws reduce the incidence of NGRI acquittal s, 

displacement of defendants from the NGRI category would occur. On the 

other hand, if the GBMI finding has little or no effect on NGRI findings, 

one would expect displacement from the guilty group instead. 

Smith and Hall attempted to answer thi s di spl acement question by 

comparing samples of GBMI, NGRI, and guilty offenders in Michigan on the 

basis of selected demographic variables. The results of their 

discriminant analysis indicated that the GBMI group more closely 

resembled the guilty group on six variables (drug use, previous 

psychia.tric treatment, criminal history, sexual offenses, employment 

status, and education) and the NGRI group on two variables (age and prior 

referrals for forensic evaluation). Smith and Hall cautiously concluded 

that lithe majori ty of GBMI defendants were more simil ar to the gui 1 ty 

group than the NGRI group. It is likely that at least a majority of the 

GBMI defendants would have been found guilty in the absence of the GBMI 

statute. 11251 

Several technical questions can be raised about the methodology 

Smith and Hall used to reach this conclusion. First, Smith and Hall 

measured only the type of drug use, not the extent and duration of 

use. 252 Data on the type of drug use is more useful than no 

251. Smith & Hall, supra note la, at 100. 

252. See lie at 96 n.93 & Appendix A, Table I. 
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information at all; however, grouping occasional users of hallucinogens, 

for example, with daily users may result in misleading comparisons. 

Occasional drug users may be very different psychologically (and in other 

ways) from habitual users. Whether GBMI offenders more closely resemble 

NGRI acquittees or guilty offenders when compared on extent and duration 

of drug use remains to be seen. 

Second, Smith and Hall operationalized previous psychiatric 

contacts and prior criminal historY by counting the number of contacts 

and charges. 253 They did not differentiate the types of psychiatric 

contacts (~, voluntary or involuntary; outpatient or inpatient) or the 

charges that resulted in convictions. Important differences may exist 

between someone who voluntarily sought family counseling at a community 

mental health center on two occasio~s and someone who was involuntarily 

committed as dangerous to himself or others. The number of previ~us 

criminal charges filed should be used and interpreted carefully, 

realizing that, as noted previously, charges often do not result in 

. t· 254 F th . t . h b 1· ht . 1 conV1C 10ns. ur er, 1 mlg teen 19 enlng to exp are more 

fully the effect of the seriousness of prior criminal activity because, 

in Smith and Hal1's scheme, offenders with three auto theft charges could 

be grouped with those with one prior manslaughter charge. 255 

253. ~. at Appendix A, Tables H, J & K. 

254. Data collected from corrections files, at least that on prior 
felony convictions for which commitment occurred, might offer a useful, 
more direct measure of official criminal history, especially if 
supplemented by misdemeanor conviction and probation records. 

255. See infra not~s 287-289 and accompanying text. 
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Third, questions arise from the discriminant analysis Smith and 

Hall used to address the displacement issue. The variables and the 

analytical steps empl~yed in their analysis may not fulfill the 

underlying assumptions and requirements of the technique. For example, 

Smith and Hall describe initial bivariate analyses 256 yet do not 

indicate that further analyses, such as an examination for spuriousness 

or intercorrelation among variables, were conducted prior to the 

discriminant analysis. Further, discriminant analysis is a statistical 

technique for analyzing interval level data. 

Typically, analysts using the technique can make adjustments that 
, 

provide reliable results when discrete data are used. 257 Smith and 

Hall describe no such adjustments in their analysis. 258 

Smith and Hall did note that their displacement analysis might 

be suspect if the post-GBMI population of NGRI acquittees were different 

from the pre-GBMI population. 259 Relying upon earlier research, 

however, Smith and Hall presumed that defendants acquitted on the basis 

of insanity between 1975 and 1979 were "quite similar" to those acquitted 

between 1967 and 1972. 260 Our examination of the data produced by that 

earlier research, particularly that of Cooke and Sikorski,26l 

256. It is assumed that a chi square test was used. 

257. See W. Goldstein & W.R. Dillon, Discrete Discriminant Analysis 
(1978); W.trrecker, Discriminant Analysis (1980). 

258. See supra note 10, at 96-100. 

259. Smith & Hall, supra note 10, at 96 n.98. 

260. Id. 

261. Cooke & Sikorski, Factops Affecting Length of HosGitalization 
in Persons Adjudicated Not GUllty by Reason of Insan,ty, 2 ul I. Am. 
Acad. Psych. & L. 251 (1975). 
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reveals that the study populations did differ in several significant 

ways. 262 

If the GBMI laws have displaced NGRI defendants, one might 

expect a change in the NGRI population as a result. Comparison of the 

data presented by Cooke and Sikorski,263 and Criss and Racine264 

suggest that at least some of the less seriously disturbed and more 

262. See Criss & Racine, 52PS9 note 232, at 263-68; Cooke & 
Sikorski; supra note 261, at 2 - • 

Cooke and Sikorski Criss and Racine 
(1967- 1972) (1975-1979) 

1) 32.3% of the NGRI 44.8% of the NGRI 
population was population was 
black black 

2) 45.5% had prior 
psych; atri c 
hospitalizations 

3) 59. 9% we re 
acquitted of 
murder 

4} 24.5% diagnosed 
as personal i ty 
di sordered 

65.9% had previous 
psychi atri c 
hospitalizations 

29.6% were 
acquitted. of 
murder 

21.8% diagnosed 
as personal i ty 
di sordered 

263. Supra note 261, at 253-54. 

264. Supra note 238, at 265, 268-69. 
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Comments 

The 13.9% decrease 
amongst blacks reported 
by Criss and Racine 
apparently resul ted from 
subtracting percentages 
across populations 
rather than calculating 
a percentage change. 

Suggests that use of the 
insanity defense broadened. 
Also, women comprised 15% 
of Criss and Racine's study 
population yet 30% of the 
murderers. 

The aggregate data mask 
that acquittees with 
personality disorder 
diagnoses decreased from 
43.8% in 1975 to 12.2% 
in 1979. 



----------------------------------------

violent offenders may have been screened out of the NGRI population as a 

result of the availability of the GBMI alternative in Michigan. In 

addition, changes may have occurred in the racial composition and mental 

health diagnoses. 265 

The design of additional research in this area would be 

strengthened by incorporating psychiatric diagnosis as an indepencte~\,t 

variable and by including pre- and post-GBMI groups for purposes of 

comparison. The displacement question highlights, once again, the need 

to examine competing explanations of observed effects. 

In summary, Smith and Hall's Michigan data suggest that the GBMI 

laws have not displaced offenders as proponents expected. However, such 

data is formative, not necessarily conclusive. Conclusions based on data 

from Michigan may not generalize to other states. Also, statistical 

questions about the data analysis may require replication of the 

findings. Finally, a more complex, comprehensive research design is 

necessary to consider and possibly refute competing hypotheses. 

C. Effect on the Criminal Justice Process 

Although a major purpose of GBMI legislation appears to be to 

protect soci ety by ; nca rcerati ng defendants who might otherwi se be 

released following NGRI findings, proponents of such legislation also 

intended that the GBMI plea and verdict simplify criminal proceedings. 

For example, supporters of GBMI legislation suggested that it would 

265. See supra note 262. 
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greatly simplify jury de1iberations. 266 This section explores the 

1ilnited research regarding whether the GBMI plea and verdict simplifies 

criminal proceedings and poses questions that might be addressed in 

future research. 

1. Plea Bargaining 

Plea bargaining may result in a GBMI plea if an insanity 

acquittal appears un1ikely.267 A defendant may agree to a GBMI plea 

because he or she expects mental treatment or believes that a GBMI 

f ·· ff d t . th '1 t f' d' 268 lndlng 0 ers more a van ageous sentenc1ng an a gU1 y 1n 1ng. 

Whether such expectations are reasonable remains to be tested. 

Based on a limited survey of attorneys that had handled GBMI 

cases,269 Smith and Hall found that 61% (N=36) of GBMI findings in 

Michigan were obtained through plea bargains. 270 Because many criminal 

cases are resolved regularly through plea bargaining, this finding is not 

surprising. That such a large proportion of GBMI findings result from 

pleas, however, appears to be unintended because the GBMI literature 

suggests that legislators intended to provide juries, rather than judges, 

266. See Michigan House Legislative Analysis Section, Third Analysis 
of Mich. H~ 4363, 78th Leg., July 18,1975; see also Note, supra note 
21, at 492; Robey, supra note 6, at 378. 

267. Stelzner & Piatt, supra note 21, at 101; Robey, supra note 266, 
at 379-80. 

268. ~.; Petrella, supra note 242, at 4-5. 

269. Smith & Hall, supra note 10, at 93 n.73. 

270. ~. at 94 & Appendix A, Table C. 
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with an alternative. 271 The role of plea bargaining in obtaining a 

GBMI finding should be examined systematically, including the frequency 

with which such bargaining occurs and that effect it has on sentencing. 

2. Involvement of Psychiatric Experts 

The widespread use of psychiatrists and psychologists as expert 

witnesses and the often confusing, technical nature of their testimony 

have spawned much opposition to the insanity defense. Criticism has 

focused on two major concerns: (1) the imprecise methods upon which ,such 

testimony is based and (2) the perceived tendency of mental health 

experts to usurp the function of the judge or jury by providing 

1 .. 271 conc usory Opln10ns. 

One purpose of GBMI legislation is to rectify these problems by 

reducing the involvement of mental health experts. Bank suggested that 

the availability of the GBMI verdict might serve to ease the pressure on 

psychiatrists to inappropriately force mental health diagnoses into 

strict legal categories. 272 Hermann and Sor have suggested, however, 

that instead of reducing the involvement of psychiatric experts in such 

cases, the addition of the GBf4I verdict not only requires the continued 

use of experts but expands their involvement. 273 

271. Id. at 94. 

271. Kei1itz & Fulton, supra note 22, at 27-8. 

272. Bank, supra note 232, at 4. 

273. Herman & Sor, Convicting or Confining Alternative Directions in 
Insanity Law Reform: Guilty But Mentally III versus New Rules for 
Release of Insanity Acquitties, B.Y.U.l. Rev. (in press 1984). 
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Smith and Hall surveyed 36 attorneys who represented defendants 

found GBMI and 38 attorneys who represented defendants found NGRI and 

concluded that mental health experts were significantly involved in both 

NGRI and GBMI cases in Michigan. More specifically, their findings 

indicate that NGRI defendants may rely more upon expert testimony in 

bench trials than do GBMI defendants and that "both NGRI and GBMI 

defendants rely heavily upon testimony from private psychiatrists in the 

absence of Forensi c Center testimony. "274 

Methodological limitations restrict the generalizability of 

Smith and Hall's findings, however. Their attorney samples were small; 

the testimony's effect on the verdict was not assessed (instead, the 

effect of the Forensic Center's pretrial evaluation recommendations were 

analyzed); the sample of attorneys was skewed because no attorney who 

unsuccessfully represented his or her client was included275 and, 

consequently, no ddta were presented on the use of expert testimony in 

cases in which defendants were found guilty after raising the insanity 

defense. 

In sum, although Smith and Hall assessed the influence of 

Michigan's Center for Forensic Psychiatry, they shed little light on the 

GSMI plea and verdict's impact on the involvement of mental health 

experts in general. To determine whether the use of mental health 

experts has dec reased as a resul t of GBMI 1 egi sl ati on, pre- and post-GSr~I 

comparisons need to be made. After this determination is made, the 

effect of such involvement on the finding, treatment, and length of 

confinement in GBMI cases will remain to be examined. 

274. Smith & Hall, supra note 10, at 95; see also id. at Appendix A, 
Table D. 

275. Id. at 93 n.73. 
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3. Bench versus Jury Trials 

A secondary purpose of the GBMI verdict is to simplify jury 

deliberations. 276 Smith and Hall, again, provide the only published 

findings in this area. Their data, which are based on the survey 

responses of 74 defense attorneys, provide information on the case 

outcomes (GBMI or NGRI) by method of adjudication (plea, bench trial, or 

jury trial). Smith and Hall concluded that "defendants found GBMI after 

trial were evenly divided between bench and jury trial s ... 277 Of 

course, whether juries tend to find defendants GBMI rather than NGRI 

cannot be detennined simply by counting the methods of adjudication or 

comparing raw frequencies of jury outcomes. 278 In an attempt to make 

such a determination, we conducted a chi square test using Smith and 

Hall's data. Our calculations279 indicate that the proportion of 

276. See Smith & Hall, supra note 10, at 84 n.33 & 93; Petrella, 
supra note~2, at 4. 

277. Smith & Hall, supra note 10, at 94. 

278. See Hennan & Sor, supra note 273. 

279. Excluding defendants who pleaded GBMI (we have already 
addressed the plea bargaining issue and focus here solely on bench and 
jury trials) and accepting the authors' contention that NGRI acquittals 
are not reached through plea bargaining, Smith and Hall's data (see Smith 
& Hall, supra note 10, at Appendix A, Table C) can be presented as­
follows: 

Type of Tri al 
Verdi ct Bench Jury 

GB~1I (N=14) 7 (17%) 7 (64%) 
[50%] [50%J [lOO%J 

NGRI (N=38 ) 34 (83%) 4 (36%) 
[89%J [ll%J [100%J 

41 (100%) 11 (100%) 
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defendants acquitted by reason of insanity in bench trials (89%) was 

significantly greater than those found GBMI in bench trials (50%). 

Furthermore, the proportion of defendants that juries determined to be 

NGRI (11%) is significantly smaller than the proportion of those found 

GBMI (50%). A statistically significant difference exists in the 

proportion of individuals found GBMI as opposed to NGRI by type of trial, 

suggesting a relationship between type of trial and verdict. A larger 

sample and further analysis examining the effect of other variables on 

the relationship would be required, however, before drawing conclusions. 

Smith and Hall's data may support Hermann and Sor's hypothesis that 

juries tend to find defendants who raise the insanity defense GBMI rather 

than NGRI. 280 

4. Jury Decision Making 

Juries torn between an NGRI verdict, with its perceived threat 

to public safety, and the standard guilty verdict may view the GBMI 

Indicates row percentages. 
Indicates column percentages. 
8.863 
1 
.01 

Correction for continuity was made during calculation due to the small 
cell sizes. The above table is presented according to the logic of 
causal relationships among variables to increase interpretative value. 
As displayed, the data suggest that the type of trial affects the verdict 
rendered. Conversely, many tables that Smith and Hall presented, id. at 
109-113, suggest that the verdict affects age, crime location, prior 
criminal charges, and so forth; this makes interpretation difficult and 
ignores the time sequence relevant to possible causal relationships; see 
E.R. Babbie, The Practice of Social Research 382-387 (1977); H.M. -
Blalock, Social Statistics (2nd ed. 1979); see also Hermann & Sor, supra 
note 272, at _; Stel zner & Pi att, supra note ~at 110. 

280. Hermann & Sor, supra note 272, at 
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d· t tt t' . 281 ver lC as an a rac lve compromlse. A jury may use the GBMI 

verdict intentionally when it is unable to reach consensus on whether a 

NGRI verdict or a GBMI verdict is appropriate, or a jury may use it 

mistakenly due to confusion about the meaning of the two verdicts. 282 

The potential for IIjury compromi se" has been di scussed by a 

number of commentators. Several commentators have suggested that 

instructions to the jury regarding dispositional consequences may 

contribute to compromise verdicts. 283 According to Fu1lin and Fosda1, 

for example, jurors believe that an individual found GBMI will serve a 

specified sentence in prison but an insanity acquittee may be released 

depending on the outcome of a post-trial evaluation. 284 Petrella285 

and Hermann and Sor286 have hypothesized that if jurors believe a 

defendant found GBMI will receive treatment a GBMI finding is,more 

1 i kely" Therefore, jurors may opt for the GBrH verdi ct based on the 

perception that psychiatric treatment will be combined with 

incarceration. The GBMI verdict is perceived as achieving both 

objectives by promising treatment and ensuring the defendant's 

segregation from society. 

281. See Note, supra note 26, at 469; Stelzner & Piatt, supra note 
21, at 11 0-. -

282. Note, supra note 21, at 469. 

283. See id.; Herman & Sor, supra note 272, at 

284. F. Fu1lin & F. Fosdal, Guilty But Mentally III Verdict and 
Disposition, Memorandum to Insanity Defense Committee, Wisconsin Judicial 
Council (September 12, 1980). 

285. Petrella, supra note 242, at 5. 

286. Hermann & Sor, supra note 272, at 
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In a recent study, Roberts and Golding simulated jurors' 

decision making by asking 181 undergraduate students attending the 

University of Illinois to choose among the verdicts of NGRI, guilty, and 

GBMI in response to 16 vignettes describing the facts and circumstances 

of a murder case. 287 Each of the vignettes included the same 

description of a fictitious victim and the circumstances of his life but 

varied in the description of the defendant's mental disorder and the 

alleged crime. Three types of mental disorder were represented without 

diagnostic labels: antisocial personality disorder, schizotypal 

personality disorder, and paranoid schizophrenia. The alleged crime 

varied in "bizarreness" (in the bizzare version, the victim's heart is 

cut out; in the "nonbizarre" version, the victim dies of a stab wound) 

and "p1 anful ness," two aspects of a crime whi ch Gol di ng and Roberts 

hypothesized are emphasized by jurors. 288 

To assess the effect of various decisional alternatives on the 

verdicts reached, students were asked to consider the lifacts of the case" 

presented by the vi gnettes under two condi tions. In Condi ti on I they 

cou1 d choose only between the two tract; ti onal verdi.cts of guil ty and 

NGRI; in Condition II they could choose among guilty, NGRI, and GBMI. 

287. C.F. Roberts & S.L. Golding, An Empirical Analysis of the 
Attribution of Criminal and Moral Responsibility and the "Guilty But 
Mentally Ill" Option (1984) (Department of Psychology, University of 
Illinois: Champaign, Illinois); also reported in C.F. Roberts & S.L. 
Golding, Insanity, Responsibility, and the Morality of "Guilty But 
Mentally Ill," Paper delivered during Paper Session, The Insanity 
Defense: Public Opinion and Public Policy, at the r~eeting of the 
American Psychological Association in Toronto, Canada (August 25, 1984). 

288. See Golding & Roberts, supra note 6, at 3; see also supra note 
287. 
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The resul ts of the study i ndi cate that jurors' attri buti on of 

criminal responsibility is, not surprisingly, fundamentally related to 

the severity of a defendant's mental disorder and, in a more complex 

manner, to aspects of the actus reus. Regardl ess of whether they had 

GBMI among their verdict choices, more students judged the schizophrenic 

defendants NGRI than the defendants with "less severe" mental disorders 

(i.e., antisocial or schizotypal personalities).289 Though not 

unrelated to the mental disorder of the defendant, and depending on 

whether GBMI was among the verdict options, the students' attribution of 

criminal responsibil ity tended to be greater the more the defendant 

deliberately planned his actions and the more bizarre the crime. 

An overwhelming majority of the students (86%) felt that the 

"GBMI sentencing altern,ative was moral, just, and an adequate means of 

providing for the treatment needs of menta~ly ill offenders>290 This 

sentiment was reflected in their verdicts. The students were 

two-and-a-half times more likely to use the GBMI verdict than either the 

guilty or NGRI verdict. Those who chose that verdict also tended to be 

more confident in their choice. 291 The more disordered defendants were 

more likely to be found GBMI than guilty; and the defendants who 

committed crimes in a bizarre fashion were more likely to be found GBMI 

than gui 1 ty. 292 

When given the GSMI option in Condition II, the students tended 

to find GSMI most of those defendants with personality disorders who were 

289. Golding & Roberts, supra note 6, at 11. 

290. Id. at 12. 

291. Id. at 11-12. 

292. Id. at 11. 
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adjudged guilty in Condition 1. 293 This displacement effect is 

consistent with the results of Smith and Hall's study of actual cases in 

Michigan. 294 This displacement of guilty verdicts with GBMI verdicts 

between Condition I and II, however, did not occur in cases involving 

defendants with severe disorders, "such as in the prototypic insanity 

vignette where an obvious paranoid schizo~hrenic individual with delusion 

related to the victim is combined with a relative lack of 

planful ness. 11295 Ninety-fi ve percent of the students found such a 

defendant NGRI when GBMI was not a sentencing option available to them; 

however, when the GBMI option was available only 18% of the students 

found the same defendant NGRI, while 77% found him GBMI. 296 Hence, 

GBMI verdicts displaced NGRI findings. Apparently, most of the subjects 

of Golding and Roberts' study, like Queen Victoria a hundred years ago, 

considered it just to attribute criminal guil,t even to a psychotic 

defendant whose unplanned offense was caused by a delusional system. 297 

This displacement of NGRI acquittals with GBMI verdicts, 

although generally consistent with the purposes of GBMI legislation, is 

in contrast to the data collected in Michigan where NGRI acquittals 

appear undisturbed by the availability of the GBMI alternative. 298 One 

293. ~. at Figure 3. 

294. See supra notes 250-251 and accompanying text. 

295. Golding & Roberts, supra note 6, at 12. 

296. I d. 

297. See infra note 1 and accompanying text. 

298. See supra notes 226-234 and accompanying text. 
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possible explanation of this difference, mentioned by Golding and 

Roberts,299 is that the data collected by Smith and Hall in Michigan 

represented findings reached primarily by bench trials or plea bargains 

based on mental health evaluations performed by Michigan's Center for 

Forensic Psychiatry instead of findings reached by students simulating 

jurors' decision making. Given the relative rarity of NGRI acquittals in 

Michigan, another explanation for this difference may be that there were 

few actual NGRI verdicts to displace in Michigan. This also is a 

plausible explanation for Golding and Robert's failure to find a shift 

from NGRI to GBMI verdicts in cases involving defendants with personality 

di sorders. 300 

The conclusion reached in what is perhaps the most comprehensive 

study on jury decision making in insanity cases concluded before 

enactment of GBMI legislation suggests that the compromise provided by 

the GBMI verdict is precisely what jurors desire. 

Many of the jurors [studied] felt constrained by the 
verdict limitations placed upon them by the court. 
They would like to have a way of easing the choice 
between acquitting the defendant on grounds of 
insanity and finding him guilty. The former 
designation goes further than they want to go in 
distinguishing the defendant from the ordinary 
criminal, and the' latter allows for no distinction. 
In many instances the jury would have liked to declare 
the defendant guilty, but insane. That kind of 
verdict would permit the jurors to condemn the 
defendant's behavior ••• [and fulfill] ••• their 
desire to commit the defeng8rt to an institution that 
both punished and treated. 

299. Supra note 6, at 10-11. 

300. See Golding & Roberts, supra note 6, at Figure 3. 

301. R. Simon, The Jury and the Defense of Insanity 178 (1967). 
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If jurors base their decisions on public safety concerns and 

their belief that needed treatment will be provided, instead of on the 

legal requirements for insanity and nonresponsibility, defendants who 

qualify for NGRI acquittals may be denied legally appropriate 

findings. 302 Robey reviewed 57 Michigan GBMI cases, however, and 

concluded that only two GBMI convicts were improperly denied insanity 

~cquittals because jurors feared possible release following an NGRI 

finding. 303 Robey does not, however, present the criteria used in his 

review nor the basis for his conclusion. 

In her studies of jury decision making published in 1967, Simon 

found that instructions regarding the dispositional consequences of an 

NGRI finding do not significantly affect a jury·s choice between NGRI and 

·1 t d· t 304 It· t b h th· 1 t· h· . gUl Y ver lC s. remalns 0 e seen ow 1S re a 10ns lp 15 

affected by availability of the GBMI verdict. 

5. Sentencing 

No data have bee~ reported that focus on the effect a GBMI 

finding has on the sentence imposed. Wether the adjudication of mental 

illness as part of a GBMI finding shortens or lengthens an offender·s 

sentence may be answered by comparing the sentences imposed on offenders 

302. See Note, supr~ note 21, at 471; Herman & Sor, supra note 273, 
at • 

303. Robey, supra note 6, at 380. 

304. Simon, supra note 301, at 92-93. The validity of this finding 
has been questioned. See Morris, Bozzetti, Rusk, & Read, Wither Thou 
Goest? An Inquiry Into-Jurors· Perception of the Consequences of a 
Successful Insanity Defense, 14 San Diego L. Rev. '1058 (1977); Schwartz, 
Shoul d Juri es Be '.-Informed of the Consequences of the Insani ty Verdi ct? 8 
J. P5YC h • & L. I 67 (I 980) • 
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found GBMI and guilty after raising the insanity defense with the 

sentences imposed on defendants who did not raise the insanity defense 

but were convicted of comparable crimes. The results may be similar to 

those reported by Braff and her colleagues305 who found that defendants 

found guilty after entering NGRI pleas received significantly longer 

sentences than those who had not asserted the defense. Interestingly, 

defendants who plead NGRI risk a greater chance of being institution­

alized regardless of whether their plea is successful than defendants who 

never enter the plea. 306 

Generally, a sentencing judge may impose any sentence on a GBMI 

defendant that could be imposed on a guilty defendant. 307 At least one 

commentator has suggested that the provision of probation following a 

GBMI finding may offer advantages both to the public and the defendant 

that an NGRI verdict does not offer. 308 If an NGRI acquittal is likely 

in a particular case, a prosecutor may wish to offer GBMI conviction and 

probation with treatment in a plea bargain. A defendant may view such an 

offer as acceptable because favorable disposition is assured. The public 

may favor GBMI conviction with probation over NGRI acquittal because of 

305. Braff, Arvanites & Steadman, Detention Patterns of Successful 
and Unsuccessful Insanity Defendants, 21 Criminology 439 (1983). See 
also Rodriguez, LeWinn & Perlin, The Insanity Defense Under Siege:--­
Iegfslative Assaults and Legal Rejoinders, 14 Rutgers L.J. 397, 401-02 
(1 983) • 

306. Id. at 446. But cf. Pasewark, Pantle & Steadman, Detention and 
Rearrest Rates of Persons-fOUnd Not Guilty By Reason of Insanlty, 139 Am. 
J. of Psych. 892 (1982) (hospltallzabon bme for fJGRI acqulttees in New 
York was the same as imprisonment periods of felons between 1965 and 1971 
but between 1971 and 1973 acquittees were confined for shorter periods 
(533 days) than felons convicted of similar offenses (837 days). 

307. See Table 3, supra. 

308. Se~ Robey, supra note 6, at 379. 
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the assurance of some protection during a period of mandatory treatment 

and supervision of the defendant by the criminal justice system. 309 

How frequently courts grant probation and what factors influence the 

granting of probation to GBMI offenders, however, have not yet been 

detennined. 

D. Disposition of the GBMI Offender 

1. Provision of Treatment 

Despite the widespread belief that a GBMI finding guarantees an 

offender mental health treatment, a review of the relevant statutes 310 

indicates that the finding does not ensure treatment beyond that 

available to other offenders. Most GBMI statutes, with the possible 

exceptions of the Alaska and Utah statutes,311 give discretion to the 

correctional or mental health facility having custody of the offender to 

provide treatment lias it deems necessary" or lias is psychiatrically 

i ndi cated. 11312 The Georgi a statute i nc1 udes the cavea~ that treatment 

shall be provided "within the limits of state funds appropriated 

therefor. 1131 3 As a statutory matter, therefore, GBMI offenders may be 

no more likely to receive treatment than other offenders. 314 

309. Id. 

310. See Table 3, supra. 

311. Id. 

312. Id. 

3'13. Ga. Code Ann. §17-7-131(g) (Cum. Supp. 1983). 

314. See Hennann & Sor, supra note 273, at _; 
note 10, at:T05 n.137. 
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Several explanations can be offered about the difference between 

the number of GBMI offenders determined to be mentally ill during criminal 

proceedings and those who actually receive treatment after conviction. A 

GBMI finding generally is based on mental illness at the time of the offense 

while post-conviction mental health evaluation focuses on an offender's 

present mental health treatment needs. The diagnoses of mental disorder may 

change over time as a function of changes in the offender's condition or 

environment, as well as differences in the policies and practices of pre­

and post-conviction mental health evaluations. 3l5 Another explanation, 

which may be related to the first, is based upon research showing that 

mental health treatment received by NGRI acquittees during pre-trial 

detention following a finding of incompetence to stand trial may result in a 

reduced need for treatment after an NGRI acquittal. 316 In the case of 

GBMI offenders, treatment under similar circumstances may result in an 

improvement in an offender's mental condition and a decreased need for 

treatment following conviction. 317 A third possible explanation is that 

some defendants entering GBMI pleas, especially when such pleas are 

unchallenged by the prosecution, may not be treatable or may not need 

treatment. Fi nally, treatment simply may be unavail able to GBMI offenders 

in the correctional system. 3l8 

315. See Petrella, supra note 242, at 8. 
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316. See Criss & Racine, supra note 232, at 266. II 
317. Petrella, supra note 242, at 8. I 
318. A Michigan Department of Corrections psychiatrist, the only 

fUll-time psychiatrist for a prison population of 12,000 in 1980, 'I 
indicated that he attended to offenders only if they presented extreme 
management problems. Treatment generally was provided only to patients 
who were psychotic or suicidal and consisted mainly of crisis 
intervention. People v. ~tcLeod, 407 Mich. 632,667-68 n.5, 288 Ii-W. 2d I 
921 n.5 (1980) (Levin, J., concurring). See also Smith & Hall, supra 
note 10, at 89 n.49; supra note 38 and accompanying text . 
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Adding the GBMI alternative to the traditional array of verdicts 

may mislead offenders, their attorneys, the courts, and the public by 

building false tr~atment expectations. 31 9 A review of the frequency of 

treatment provided to GBMI offenders and the nature of the treatment 

provided is necessary to determine whether legislative revisions or 

additional appropriations for treatment are needed. Variables that might 

influence the provision of post-conviction treatment, including pretrial 

treatment, correctional resources, and the use and effect of transfer . 
provisions, should also be examined. This resean:h should be structured 

to allow for comparisons across states. 

2. Length of Confinement and Release 

No available data address how long GBMI offenders are 

incarcerated or how their confinement compares with (1) that of offenders 

found guilty who did not raise the insanity defense, (2) that of 

offenders who raised the insanity defense or pleaded GBMI but were found 

guilty, and (3) the length of hospitalization of NGRI acquittees. In 

Erie County, New York, Braff and her associates found no statistically 

significant difference in the length of institutionalization between 

defendants hospitalized following an insanity acquittal and those 

incarcerated after unsuccessfully raising an insanity defense. 320 This 

finding may not be supported in a comparison among the three groups noted 

above and GBMI offenders. 

319. See Fullin & Fosdal, supra note 284, at 11. 

320. See fupra notes 305-306 and accompanying text. It should be 
noted that Bra f and her associates were unable to draw conclusions 
concerning any variations among misdemeanants due to the small size of 
the popul ati on. 
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Factors related to the release of GBMI offenders into the 

community are of obvious interest to pol icy makers. Confinement for' a 

specified period in the name of societal protection was an underlying 

objective in the creation of the GBMI finding. 321 In most states, GBMI 

offenders do not face the prospect of indefinite commitment322 that 

insanity acquittees may face. 323 Unlike NGRI acquittees, however, GBMI 

offenders cannot petition for release. 324 Exploration of such 

differences may provide valuable information on the GBMI laws' success 

regarding punishment and public protection. 

The effect of mental health treatment provided GBMI offenders on 

recidivism is particularly important to policy makers and practitioners. 

Treatment provided during incarceration may facilitate an offender's 

successful return to society. Hermann and Sor have hypothesized that 

mentally ill offenders may be more violent following release from prison 

if they have not received mental health treatment. 325 Also important 

are the effects of parole decisions and a state's sentencing structure on 

the release of GBMI offenders. 

Recidivism and public safety may best be studied using data 

collected in Michigan. The enactment of GBMI legislation in other states 

may be too re.cent for the coll ecti on of any meani ngful data on reci di vi sm. 

321. See supra notes 23-38 and accompanying text. 

322. But cf., Alaska Stat. §12.47.50(e) (Cum. Supp. 1983); Ill. Ann. 
Stat. ch. :38;Tf05-2-6(d)(2) (Smith-Hurd 1980); see Mich. Compo Laws Ann. 
§§768.36(3); 330.2006(3) (West 1982) (provisions authorize initiation of 
involuntary civil commitment at expiration of sentence). 

323. See Jones v. United States, 51 U.S.L.W. 5041 (1983). 

324. Petrella, supra note 242, at 2. 

325. Hermann & Sor, supra note 273, at 
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v. CONCLUSION 

Guilt, mental illness, and insanity are not merely 

characterizations of behavior but proposals about how to handle those so 

characterized. Traditionally, the guilty are punished and the mentally 

ill are treated. Good intentions aside, it is difficult to do both. The 

struggle with this moral dilemma and practical problem is reflected in 

the legislative and judicial developments of the GBMI plea and verdict 

reviewed in this article. Despite widespread criticism from scholars and 

professionals that the GBMI alternative is ill-conceived, 

constitutionally unsound, redundant and unnecessary in practice, and 

despite early returns from social research suggesting that the laws do 

little to undercut the traditional insanity defense and do even less to 

enhance available treatment options for mentally disordered offenders, 

the GBMI laws seem to be alive and well in at least twelve .states. They 

have survived constitutional attacks in Michigan, Indiana, Illinois, and 

Georgia and seem likely to overcome similar sallies in other states. 

While first-generation substantive issues, such as the 

conceptual soundness and constitutional validity of the GBMI plea and 

verdict, will remain controversial, second-generation issues326 that 

deal with procedures and practices are likely to be preeminent as the 

focus of attention moves from legislative and judicial mandates to what 

has actually beem accomplished by those mandates. 327 As Professor 

David B. Wexler has noted, II policymakers are perhaps most likely to 

become informed of actual practices and of workable alternatives by 

326. See D. Wexler, Mental Health Law: Major Issues 257-61 (1981). 

327. See generally, Shah, supra note 224, at 255-56. 
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mental health law scholars and students who undertake empirical 

investigations of mental health law in operation and who compare and 

contrast the workings of one system with the workings of alternative 

systems in operation el sewhere .... 328 

328. Wexler, supra note 327, at 260. 
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I., INTRODUCTION 

[T]he importance of obtaining extensive qualitative 
data cannot be overstated. For example, we have 
suggested that criminal justice reforms are often 
jeopardized during the legislative process through the 
mYriad compromises that are almost inevitable. That 
is, the intended treatment [legislation] is not the 
treatment that materializes in the law. It is 
precisely for these sorts of processes that 
qualitative data may be especially instructive; one 
may learn about the mismatch between original intent 
and actual reform and come to understand why a reform 
was perhaps doomed to failure even before 
impl ementati on. 1 

The major purpose of the Guilty But Mentally III (GBMI) Project was 

to study the nature, implementation, and consequences of the legislation 

in eleven states providing for a finding of "guilty but mentally ill" 

(GBMI). An important study question was what impact, if any, the 
-

legislation has had on outcomes of interest (e.g., actual use of the 

alternative finding, insanity acquittals). This question is addressed 

primarily, but not exclusively, by quantitative case file data collected 

in Michigan, Illinois, and Georgia. The results of the analyses of these 

data are described in Part Three of this report. 

This part of the report links the characterization of the GBMI 

legislation and the discussion of the social science research in Part One 

with the impact study described in Part Three. It attempts to determine 

how the GBMI legislation is actually implemented and, hopefully, conveys 

some insights about the mechanisms whereby the GBMI laws do and do not 

affect practices. Issues addressed include perceived legislative intents 

and the fit between what legislators were trying to accomplish and what 

actually has been accomplished by implementation of the GBMI laws. Data 

Preceding page blank 
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were gathered by telephone interviews of individuals familiar with GBMI 

provisions in each of the eleven states that enacted GBMI legislation. 

Interviews were conducted with state legislators and others familiar with 

the legislation, defense attorneys, prosecutors, judges, psychiatrists, 

psychologists, mental health program administrators, and corrections 

officials, including probation and parole officers. 

Presumably, it is the statutory text from which implementation will 

follow. From a methodological point of view, the GBMI laws are, in 

essence, the legislative "treatment" whose impacts are to be measured. 

Part One of this report characterizes this legislative treatment by 

describing the relevant substantive standards, definitions, and 

procedural mechanics of the GBMI plea and verdict prescribed by the laws 

of the eleven states. It also describes the judicial development of the 

GBMI legislation as expressed in appellate court rulings. As others have 

noted,2 the thorough documentation of legislative treatment is 

essential to an assessment of any criminal justice legislation. 

Criminal justice legislation typically reflects a conscious, 

systematiC response to a perceived social problem. 3 Several highly 

publicized cases in which defendants were acquitted of violent crimes by 

reason of insanity or had committed violent crimes after being released 

following insanity acquittals were the catalysts for a widespread public 

perception that something was amiss with the insanity defense. One 

reaction to this perception called for abolition of the insanity 

defense. 4 Another reaction, implicit in GSMI legislation, acknowledges 

that the defense is used appropriately in some cases, but assumes that in 

a significant and troublesome number of cases the defense is abused; that 
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is, defendants who should be held criminally responsible avoid 

responsibility through the insanity defense. 

GBMI laws were enacted to eliminate or substantially reduce 

inappropriate insanity pleas and verdicts. Other remedial mechanisms 

with the same goal include changing the standard for insanit~, shifting 

the burden of proof from the prosecution to the defense in insanity 

cases, and limiting mental health expert testimony in such cases. S 

The qualitative data derived from the telephone survey described in 

this part are used to determine how the GEMI legis1ation is applied. 

Obviously, the GBrU laws do not produce,automatically the desired 

outcomes. Knowledge of new laws must be disseminated to those who would 

implement them. Furthermore, the knowledge about the new laws must 

change individual and organizational behavior. In other words, the 

messages must be sent, received, understood, and acted on. Knowledge and 

behavior resulting from the legislative message, hmlever, may be 

inconsistent with legislative purposes and provisions. Ultimate outcomes 

may be mediated through intermediate outcomes or occur through unintended 

mechanisms. What one may attribute to formal legislation may stem from 

other causes. Thus, it is important to identify and, if possible, 

distinguish between the immediate outcomes of GBMI legislation (e.g., 

interpretations of statutory intents by persons responsible for 

implementing the legislation), the ultimate outcomes (e.g., curtailment 

of the insanity defense), and intermediate outcomes (e.g., agency policy 

changes). 

Evaluation of impact is complicated by outcomes intervening between 

the legislation variable and the ultimate outcome. That is, exogenous 
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factors may have affected outcomes. Program and policy changes (e.g., 

the creation of a new department of corrections in Alaska6), 

legislative enactments coincidental with the legislation in question 

(e.g., a shift in the burden of proof in insanity cases in Indiana7), 

and a host of other exogenous factors may confound the legislation's 

effect on outcome variables. Public officials pressured by their 

constituency to cure a perceived ill are unlikely to share researchers' 

concern for causal attribution. Hence, they will pursue concurrent 

remedies, such as changing the burden of proof in insanity cases and 

enacting GBMI laws, that may frustrate the ascertainment of causal 

relationships by research efforts such as this one. 

In short, the descriptive qualitative data collected in the telephone 

survey aim to specify the mechanisms or intermediate outcomes through 

which legis1ative "impact occurs. The next section describes survey 

methods and is followed in Section III by a summary of the survey 

results. Section IV contains eleven profiles describing in more detail 

the results of the telephone survey in each of the eleven states that 

have enacted GBMI legislation. 

II. SURVEY METHODS 

A. Survey Sample 

From July through September 1984, project staff conducted telephone 

interviews of 141 individuals, including eight legislators, 44 attorneys, 

22 judges, 25 mental health forensic examiners, 12 mental health program 

providers, 17 corrections personnel, six probation officials, six parole 

officials, and one criminal justice researcher. The survey sample is 

identified by state and position in Table 1. 
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In constructing Table 1, each in~erviewee was placed in a single 

position-category according to his or her major responsibilities under 

the GBMI provisions even though he or she may have had other 

responsibilities. For example, an interviewee may have been the major 

sponsor of GBMI legislation and an attorney in private practice. Due to 

his or her major involvement in the legislative process, he or she may 

have been considered a legislator for purposes of the survey. Similarly, 

mental health forensic e}'aminers may have had administrative duties in 

addition to their responsibilities as evaluators of GBMI offenders at the 

pre-trial, sentencing, or post-conviction stage of the criminal 

proceedings. Respondents' specific roles in the mental health-judicial 

system are presented in greater detail in the state profiles following 

this section. 

Survey respondents were identified by means of an iterative process 

initiated by contacting state court administrators, chief justices, 

mental health experts and others known to project staff in each of the 

eleven states. Further contacts with those persons identified as either 

well-informed about the implementation of GBMI provisions or influential 

in the enactment of GBMI legislation resulted in the identification of a 

sample of "key informants. 118 The key infonnants, or survey 

respondents, were selected purposively to provide a complete picture of 

the mental health-criminal justice system's response to the GBMI 

alternative. Of course, the sample is not representative in a 

statistical sense. If no key informant that held a particular position 

(e.g., legislator) in a particular state, no attempt was made to select 

an individual to represent that position in the subsample. 

Once the roster of key infonnants was developed, potential 

respondents were contacted by telephone and asked to participate in the 
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I 
Table 1 I 

Telephone Survey Sample by Position and State of Respondent I 
State 

I Position of Respondents 

AK DE GA IN IL KY PA MI NM SO UT Total 

I 
Legislators 1 2 1 1 1 1 1 8 

Attorneys 4 2 6 4 4 6 3 5 3 6 1 44 I 
Judges 3 2 2 3 1 1 3 2 1 2 2 22 

I Mental Health Forensic 
Examiners 2 4 3 1 2 3 2 1 2 3 2 25 

Mental Health Program I 
Provi ders 1 1 2 3 2 1 1 1 12 

Corrections Personnel 1 1 5 1 2 2 1 2 1 1 17 I 
Probation Officials 1 1 -- 1 1 1 1 6 

I Parole Officials 1 1 1 1 2 6 

Other 1 1 I 
Total 12 13 19 13 13 13 14 12 8 16 8 141 
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survey. The purposes of the telephone survey were outlined and the GBMI 

Project was described. Those willing and able to participate were mailed 

a letter confirming their participation and scheduling a specific time 

when the telephone interview would take place. A copy of the interview 

schedule (protocol) to be used accompanied each letter. Seven categories 

of respondents, representing different positions in the criminal justice 

system (legislators, attorneys, judges, pre-trial mental health forensic 

examiners, post-conviction/post-acquittal examiners, corrections and 

mental health treatment personnel and administrators, probation officials 

and parole officials) received different schedules. The schedules served 

in advance to structure both the format and content of the telephone 

interviews. 

It was not feasible for project staff to validate, in any formal 

manner, whether the interviewees' responses coincid~d with actual 

practices. It is acknowledged, that the responses of interviewees may 

not necessarily represent normative practices. Some perspectives may 

have been underrepresented or not represented at all. Thus, a limitation 

of this approach is that it has a built-in bias toward the individual or 

organizational perspective of those surveyed. On the other hand, the 

expressed perspectives may help to specify the mechanisms through which 

legislative impact occurs or fails. 

B. Interview Schedules 

Interview schedules (see Appendix A) were designed to obtain 

information and impressions about the antecedents, implementation, and 

impact of the GBMI provisions in the eleven states. Interview questions 

were developed from the issues project staff identified during the 

literature review and statutory analysis completed during the first phase 

of the project (see Part One). .r~ong other things, interviews were 
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designed to identify statutory or administrative changes that might have 

affected the implementation of the GBMI laws and to enrich interpretation 

of the data gathered. Also, information about perceived purposes and 

effects of the alternative finding, individual experiences and concerns, 

and system processing was sought. Different interview schedules were 

designed to elicit information about knowledge and experiences most 

appropriate to the positions or job responsibilities of the respondents. 

For example, only attorneys and judges were asked about juror decision 

making and only parole officials were asked about ar~ changes in parole 

practices as a result of the availability of the GBMI alternative. On 

the other hand, all respondents regardless of their job classifications 

were asked about what they perceived to be the purposes of the GBMI 

legislation in their state and what they viewed as its strengths and 

weaknesses. 

c. Telephone Interviews 

Five interviewers conducted all inte~views. Except for interviews 

conducted in Georgia, a single interviewer conducted all the interviews 

in a particular state. Because the interview schedules were standardized 

in advance and because interviewers were project staff familiar with the 

goals of the GBMI Project, no formal training of interviewers was 

conducted. Informal staff discussions and periodic checks were made, 

however, to ensure that standard procedures of questioning and recording 

prevailed in all the interviews. 

Interviewers began each interview with an assurance that the 

interviewee's responses would not be identified with the interviewee by 

name. Interview length varied depending upon the category of interviewee 
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(e.g., parole officials were asked only 10 questions while attorneys were 

asked 21 questions) as well as the individual interviewee's knowledge and 

willingness to share that knowledge. Although interviews were 

structured, the questi ons were open-ended and i flterviewees were all owed 

considerable flexibility in their responses. 

D. Analysis of Results 

The results of the telephone interviews were organized and analyzed 

using a two-step aggregation process. First, the responses were 

summari zed by state and topi ca 1 category in textual a.nd tabul ar fonn as 

follows: (1) the historical context and perceived purposes of the GBMI 

provisions; (2) perceived characteristics of the GBMI offenders; (3) 

specific procedures and practices, including mental health examinations, 

ju~ decision making, sentencing, treatment practices, and parole 

practices; (4) the costs of administering the GBMI provisions; and (5) 

the perceived strengths and weaknesses of the GBMI legislation. The 

emphasis in this first step was on the presentation of interview results, 

rather than interpretation. The interviewer who conducted the interviews 

for a particular state completed this first step of the survey data 

aggregation and prepared the state profile. 

Draft state profiles were reviewed first by project staff and then 

submitted for revie\'1 to all survey respondents. Those receiving the 

draft profile were invited to make suggestions for change and urged to 

correct any statements that were factually incorrect. Revi ew COll1l1ents 

were taken into account in preparing the final versions of the state 

profiles. It should not be inferred, however, that the profiles are the 

official position of any individual, agency, group, or organization, or 
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that the reviewers had a unanimous concurrence of opinion on the issues 

raised. 

In the second step in the aggregation process, the state profiles 

were summarized using approximately the same categories of analysis. The 

results of this step are discussed in the next section. The profiles for 

each of the eleven states summarizing the results of the telephone 

interviews are contained in Section IV, "State Profiles,1I of this part of 

the report. 

III. RESULTS AND DISCUSSION 

A. Estimated Number of GBMI Findings 

The most recognizable response to the GBMI legislation is the actual 

use of the alternative finding. This response is not a trivial one. It 

is conceivable, for example, that attorneys, judges, and juries may 

choose to not use the GBMI finding despite its provision in law. If no 

GBMI findings occur, one may conclude either that the legislation was 

irrelevant or ineffective or that changes in outcomes of interest (e.g., 

curtailment of the insanity defense) were caused by intermediate 

mechanisms (e.g., public pressure against insanity acquittals). An 

important distinction exists between the failure of a criminal justice 

reform because no one attempted to apply it and because attempts to apply 

if failed. 

In how many cases have GBMI findings been rendered? Not 

surprisingly, in view of the recency of GBMI legislation and the general 

dearth of reliable data on the insanity defense and its alternatives,9 

no accurate and reliable state-wide data were available at the beginning 
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of the GBM! Project to answer this question, except perhDps in Georgia 

and Michigan. Table 2 represents the "best estimates" by survey 

respondents of the number of GBM! findings rendered since enactment of 

the GBM! laws in each of the eleven states. When informants within a 

state gave different estimates, the. number most frequently given is the 

number shown in Table 2. These estimates are likely to be most accurate 

with regard to the most visible and easily-counted GBM! offenders, that 

is, those currently incarcerated under the jurisdiction of departments of 

corrections. They are low estimates, however, inasmuch as they might 

exclude GBMI offenders who have been released following expiration of 

their sentences or offenders who have received probation or parole. 

Reliable estimates of the number of released offenders were 

unavail abl e. 1 0 

B. Perceived Legislative Purposes 

Presumably, proclamations of legislative intent will lead to their 

articulation in administrative policy objectives, procedures, and 

implementation. In the absence of well-articulated and 

widely-disseminated proclamations of legislative intent, however, the 

goals of a legislative act as perceived by people responsible for its 

implementation may be far more important than the legislature's 

motivations. Indeed, the legislative process may be complicated by 

political considerations and the content of legislation may have no 

simple relationship to legislators' motivations.'l Also, there can be 

no "guarantee that the intent of the original reforms will materialize in 

the legislation, and no guarantee that the final product will correspond 

to mandates or resources of agencies responsible for 

implementation. 1112 Thus, the fundamental values to be upheld by a 

piece of legislation, the major goals to be obtained, and the social 
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Table 2 

Estimated Number of GBMI Findings from the 
Effective Date of GBMI Legislation to May 1984 

State Effective Date GBM! Findings 

Alaska October 1, 1982 15 

Delaware July 2, , 982 4 

Georgi a July It 1982 172* 

Indiana September 1, 1980 150 

III i no; s September 17, 1981 133* 

Kentucky March 26, 1982 35 

Pennsyl vani a December 15, 1982 15 

Michigan August 6, 1975 239* 

New Mexico May 19, 1982 12 

South Carolina May 16, 1984 0 

South Dakota March 19, 1983 5 

Utah March 31, 1983 17 

Total Findings 797 

Findings 
Per Month 

0.75 

0.17 

7.48 

3.33 

4.09 

1.35 

0.86 

2.55 

0.49 

0.00 

0.34 

1. 21 

*Official number provided by corrections officials of state. See infra 
PART THREE. 
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harms to be avoided, may best be reflected by how they are perceived by 

those individuals charged with implementation. 

Survey respondents perceived statutory purposes of the GBM! 

provisions in terms of outcomes of interest, but articulated these 

purposes with varying degrees of immediacy and precision. That is, 

respondents' perceptions of GBMI legislation were associated with 

ultimate targets (e.g., public safety), immediate targets (e.g., 

knowledge of the new law, availability of the alternative finding), and 

intermediate targets (e.g., a reduction of insanity pleas). Table 3 

summarizes the purposes of GBM! legislation as perceived by t~e various 

functionaries within the criminal justice-mental health system. The 

perceived purposes are grouped into five substantive categories and an 

"other" category. Because each respondent may have expressed opi ni ons 

about more than one perc.eived legislative purpose, the total number of 

responses exceeds the total number of respondents. 

The first category, the provision of an alternative to the 

traditional verdicts of "guilty," "not guilty," and "not guilty by reason 

of insanity," comprises the creation of statutory text providing for the 

alternative verdict and procedures for its administration. Such 

perceptions of legislative intent may assume that judges and juries would 

avail themselves of the GBM! alternative and thereby serve justice. The 

second category, limiting the insanity defense, includes reducing NGRI 

pleas, eliminating perce'ived abuses of the defense, and reducing the 

frequency of insanity acquittals. The third category includes purposes 

aimed at the intermediate outcomes of stricter social control over 

mentally ill and dangerous defendants. The fourth category of perceived 
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Table 3 

Perceived Purposes of GBMI Legislation by Position of Respondent 

Position 

Mental 
Mental Health Correc- Probation/ 

Purpose Legi- Health Admin- tions Parole Total 
sl ators Attorneys Judges Examiners i strators Personnel Personnel Other Responses 

Provision of Alternative 
Verdict 4 7 3 5 2 1 1 23 

Limitation of Insanity 
Defense 3 23 10 9 2 5 4 1 57 

Treatment of Mentally 
Disordered Offenders 1 11 3 12 6 1 34 

Increased Control of 
Mentally Disordered 
Offenders 2 8 4 5 4 5 2 30 

Pub 1 i c Safety 6 1 1 1 1 '1 1 11 

Other 2 2 1 4 

Number of Respondents 8 44 22 23 13 13 12 1 136 

-------------------
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legislative purposes concerns the achievement of the ultimate outcome of 

treatment and care for mentally disordered offenders. The final 

category, public safety, embodies the value that was seen as threatened 

by the absence of an alternative to the insanity defense. 

A few of the perceived intents in the nothern category are worth 

mentioning before discussing the survey responses in the substantive 

categories. Illustrating that the content of legislation may bear no 

direct relationship to legislators' motivations, two Alaska attorneys 

stated that the purpose of the state's GBMI legislation was to ward off a 

move toward total abolition of the affirmative defense of insanity and to 

facilitate the passage of legislation to change Alaska's standards for 

insanity.13 Whether GBMI legislation was, in at least a few states, a 

compromise measure between the extremes of abolition and retention of 

eXisting insanity defenses is arguable. In Pennsylvania, for example, 

the legislation creating the GBMI plea and verdict was originally 

introduced as an attempt to eliminate the state's common-law defense of 

insanity.14 As an example of perceived legislative intent at odds with 

expressed purposes, an Alaska mental health program administrator noted 

that the Alaska legislation was aimed at a reduction of the patient 

population of the Alaska Psychiatric Institute, a treatment facility 

administered by the Division of Mental Health of Alaska's Department of 

Health and Social Services.15 

Approximately one in five (17 percent) of the respondents said that 

the major purpose of the GBMI legislation was achieved solely by the 

statutory expression of the alternative finding. A sponsor of the 

Kentucky GBM! legislation stated that Kentucky law prior to the GBMI 
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legislation forced a "black or white" detennination of mental disorder. 

"I think there is a grey mental state in between sane and insane called 

mental illness," he stated. "I also think that someone who is guilty, 

but less than insane, should be responsible for his crime--he should be 

sentenced--but he should also be treated for his mental illness."16 

Almost half of the survey respondents (42 percent) thought that the 

GBMI legislation was intended to limit the insanity defense. An implicit 

assumption of the legislative intent to curtail the insanity defense is 

that significant numbers of insanity defenses exist to curtail. That 

legislators may act on mistaken assumptions is apparent in several states 

that enacted GBMI legislation to undercut the insanity defense. Although 

no precise statistics were available, the general consensus among survey 

respondents was that the number of insanity acquittals in some states is 

very low. Professionals in New Mexico, for example, agreed that only one 

defendant has succeeded with an insanity defense in the last ten 

years.19 The low incidence of successful insanity defenses makes the 

legitimacy of a legislative intent to curtail insanity defenses 

questionable. The highly publicized cases that led to public outcry over 

the insanity defense probably were isolated cases rather than nonnative 

cases. 

Twenty-five percent of the survey respondents perceived treatment of 

mentally disordered offenders as a major legislative purpose underlying 

the GBM! provisions. Other respondents (22 percent) believed that either 

increasing control of mental1y disordered offenders or protecting the 

public {8 percent} was the purpose behind the GBMI alternative. Given 

that the publ ic fl.ror over the insanity defense that ushered in the GBMI 
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legislation was fueled mostly by concern for public safety and not for 

the treatment needs of mentally disordered offenders, that actual or 

perceived treatment ideals of the GBMI legislation may have been no more 

than the sweet coating making the GBMI pill easier to swallow. One 

survey respondent, an Indiana mental health examiner, was strong in his 

denunciation of the GBMI legislation on this score. He contended that 

GBMI offenders are not afforded preferential treatment in Indiana and 

that the state's GBMI law is a "fraud produced in response to public­

outrage. 1120 

After survey respondents were asked to indicate their perception of 

legislative intents, they were asked whether those legislative intents 

had been fulfilled. Their responses are summarized in Table 4. Many 

responses were difficult to categorize, however. Some respondents said, 

for example, that the legislation had limited insanity defenses, but that 

the defense was used infrequently before the GBM! law. Others said that 

the treatment ideals had not been realized but that the legislation had 

focused attention on the treatment needs of mentally ill offenders. The 

aggregated data in Table 4 may, therefore, be less useful than the 

unaggregated data contained in each of the state profiles. Although 

responses varied substantially from state to state, close to one-third of 

the respondents (29 percent) said that the GBM! provisions had succeeded 

in limiting the insanity defense. The respondents did not reach this 

level of agreement regarding any other perceived impact. For example, 

all respondents in New Mexico answered the question of legislative impact 

by stating either that legislative goals had not been met or that they 

did not have sufficient information to make an assessment. On the other 
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Table 4 

I Survey Responses By State to "Have the Legislative 
Intents of GBMI Provi si ons Been Fu1 fi 11 ed? II 

I 
State 

I Total 
Response AI< DE GA IN IL KY PA MI NM SO UT Responses 

Yes I 
Provision of A1terna- I tive Verdict 2 2 2 3 3 10 

Limitation of I Insanity Defense 6 4 4 7 2 3 2 3 1 3 34 

Treatment of Mentally 

I Disordered Offenders -- -- -- 1 3 -- -- -- -- 3 7 

Increased Control of 
Mentally Disordered I Offenders 3 3 6 

Public Safety 2 3 1 . 2 8 I Other 2 4 6 

No I 
Provision of 

Alternative Verdict -- -- -- -- 1 -- -- 1 I 
Limitation of 

Insanity Defense -- -- -- -- 3 1 3 3 3 -- -- 13 I 
Treatment of Mentally 

Disordered offenders 2 -- 2 4 -- 3 -- 2 2 -- -- 15 

I Increased Control of 
Mentally Disordered 

I offenders a 
Public Safety 2 1 3 

Other 6 4 1 11 I 
Not Enough Data 

I for Determination 
4 3 1 3 1 5 4 1 22 

Number of Respondents 12 12 19 12 7 11 9 12 8 9 8 119 I 
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hand, the majority of responses in Indiana indicated that the legislative 

purposes have been met. All seven Indiana respondents who had indicated 

that the legislative intent of the Indiana GBMI law was to curtail the 

insanity defense and prevent its abuse believed that the intent had been 

fulfilled. Two respondents in Indiana pointed out, however, that 

although the GBMI alternative apparently curtailed insanity acquittals, 

the actual number of acquittals had already been very small. Thus, the 

GBM! legislation may have further limited the already infrequent success 

of insanity defenses in the state. 21 

Fifteen survey respondents (13 percent) expressed serious doubts 

about whether the legislative purpose of providing treatment to mentally 

disordered offenders was accomplished. Under the New Mexico GBM! 

statute, the Department of Corrections is required only to evaluate the 

menta·l condition of GBM! offenders and provide such care lias it deems 

necessary."22 One survey respondent from New ~1exi co, a forensi c mental 

health examiner, stated that he knew of no treatment programs for GBMI 

offenders in the state. Reportedly, of about 200 mentally ill offenders 

in the corrections system in New Mexico, about one-half are considered 

treatable. 23 The state has beds, however, for only about one-third of 

the treatable GBM! offenders. Finally, many survey respondents were 

unab 1 e to say whether the intents of the GBfU provi si ons had been 

fulfilled. 

C. Catalysts of Reform 

The violent crimes committed by two insanity acquittees shortly after 

their releases were the catalysts for Michigan's enactment of GBM! 

legislation. 24 The public outcry following these crimes made it clear 
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that society's interest in protection from potentially dangerous insanity 

acquittees was at stake in calls for reform. To explore the fundamental 

societal values to be protected, the goals to be obtained, and the social 

harms to be avoided25 by GBMI legislation, survey respondents were 

asked whether a part.icular case, incident, or problem led to the 

enactment of GBMI legislation in their states. 

In Alaska, Georgia, Indiana, Kentucky, South Dakota, and Utah 

well-publicized cases like those in Michigan reportedly led to enactment 

of GBMI legislation. The trial and acquittal of John W. Hinckley, Jr., 

in the shooting of President Ronald Reagan apparently influenced the 

enactment of GBMI legislation in some states. All Delaware respondents 

agreed that the Hinckley verdict was the precipitating factor that 

enabled "the passage of that state's GBMI legislation. The day after the 

Hinckley verdict the Delaware legislature passed the bill adopting the 

GBMI provisions. 26 Although all of the survey respondents in 

Pennsylvania were unable to point to a particular case or incident that 

led to the enactment of Pennsylvania's GBMI legislation, one survey 

respondent noted that the Hinckley verdict was returned about the time 

that the Pennsylvania legislature was considering a GBM! bill. 27 If 

nothing else, the public dissatisfaction with the Hinckley verdict may 

have created an atmosphere conducive to the adoption of alternatives to 

the insanity defense. 28 

Successful implementation of legislation is enhanced when legislative 

intent reflects fundamental societal values. 29 In contrast, if no 

consistency exists between legislative goals and societal values the 

chances of ready implementation is impeded; for example, the necessary 
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resources are not allocated to allow the attainment of legislative 

goals. The legislative goal of providing treatment to mentally 

disordered offenders does not appear to reflect a fundamental societal 

value. 

D. Exogenous Factors Affecting Outcomes 

A crucial question is whether the perceived impact of the GBM! 

legislation reasonably can be attributed to factors other than the GBM! 

legislation. Exogenous forces paralleling the legislation may affect 

implementation and intermediate outcomes of that legislation, as well as 

the ultimate outcomes of interest. Therefore, properly characterizing 

true causal relationships is problematic. What is attributed to GBM! 

legislation {e.g., a reduction in the rate of insanity acquittals} may in 

fact stem from other variables {e.g., a shift in public opinion, the 

creation of a new department of corrections}. Plausible explanations 

other than the hypothesized causal relationship (e.g., GBM! legislation 

caused a curtailment of the insanity defense) that threaten the internal 

validity of an impact assessment must be explored and, if possible, 

discredited to increase confidence in conclusions. As Berk and his 

colleagues have suggested, "there is no substitute for a causal 

understanding of the relevant processes and an effort to include a range 

of confounding factors."30 

To this end, survey respondents were asked whether statutory, 

judicial, or administrative changes relating to the handling of mentally 

disordered defendents or offenders coincided with the enactment of a 

state1s GBM! legislation. According to survey respondents in most of the 

states, the enactment of GBMI legislation was accompanied with other 
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changes that could have generated outcomes similar to those caused by the 

legislation. Survey respondents verified relevant legislative changes in 

Michigan, Illinois, and Georgia that Project staff had identified by 

reviewing those states' statutes. The results of the statutory review 

are summarized in Appendix E. 

Among the eleven states that have enacted GBMI legislation, all 

states but Kentucky3l and New Mex·j c032 made other changes that, 

according to survey respondents, may have affected the handling of 

mentally disordered defendants. The adoption of GBMI provisions in 

Alaska, for example, coincided with several significant changes in 

Alaska's mental health laws. 33 In addition to providing for a GBMI 

finding, the Alaska legislation narrowed the definition of insanity and 

shifted the burden of proof from the prosecution to the defense in 

insanity cases. 34 Reportedly, no insanity acquittals have occurred in 

Alaska since .the enactment of the GBM! provisions. All three changes 

meet the necessary conditions for demonstrating causal relationships, 

however. First, the hypothesized causes precede the outcome in time. 

Second, the hypothesized causes co-vary with the outcome. Third, no 

plausible explanations for the outcome other than the three changes 

exist. Unfortunately, the effects of these three changes on insanity 

acquittals appear hopelessly confounded--no conclusions can be drawn 

about the relative effects of these changes. Survey responses, as 

highlighted in Section F below, do, however, provide information about 

how the GBM! laws have affected procedures and practices. 

Similar though less severe changes occurred in the other states. 

Delaware35 and Utah36 modified the standards for insanity, and 

Pennsylvania shifted the burden of proof in insanity cases from the 
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prosecution to the defense. 37 Although the GBMI legislation in Georgia 

and Indiana did not coincide with other specific changes in mental health 

law, the legislation was part of a broad reform movement spanning several 

years.38 A prosecutor in Indiana said that any curtailment of the 

insanity defense in his county was more attributable to a shift in the 

burden of proof than to the availability of the GBMI alternative. 39 

E. Characteristics of GBMI Offenders 

The purpose of the GBMI alternative probably was not simply to reduce 

or eliminate insanity acquittals, but to reduce inappropriate insanity 

acquittals. 40 With the purpose so stated~ its success or failure 

depends not upon whether the number or percentage of NGRI acquittals is 

reduced, but upon whether defendants found NGRI or GBMI are appropriately 

so found. What are the characteristics of defendants for whom the NGRI 

finding would be inappropriate? In the absence of the GBMI alternative, 

would these defendants be found guilty or NGRI? Both questions address 

whether the GBMI provisions have succeeded in limiting the class of 

defendants found NGRI to those who are "appropriately" so found. 

When asked what characteristics of GBMI defendants most distinguished 

them from defendants found NGRI or guilty, survey respondents did not 

present a clear composite picture. Some respondents merely cited the 

statutory distinctions between the standards for findings of GBMI and 

NGRI. Two Delaware attorneys, for example, stated that those mentally 

disordered defendants who appreciate the wrongfulness of their offenses 

would be found GBMI, those who did not would be found NGRI. 41 Several 

respondents associated GBMI offenders with serious, violent crimes 

against persons, and sex offenses, especially against minors. Others 
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stated that GSM! offenders tended to be convicted of drug-related crimes, 

shoplifting, sex crimes, and other offenses for which corrections 

treatment programs existed. Two respondents from Alaska indicated that 

the most salient characteristic of GSM! offenders is their conviction of 

low-order felonies and public nuisance crimes. 42 Still other 

respondents felt that the GSMI label is applied to all types of offenders 

and offense categories. 

A Utah mental health programs specialist, who compiled demographic 

information on thirteen defendants found GSM! in Utah, stated that GSM! 

offenders tended to be undereducated, underemployed, and to have a 

history of contact with the criminal justice and mental health 

systems. 43 Among the group of thirteen were eleven men and two women; 

six were single, three married, two divorced, and two widowed.. Their 

ages ranged from 21 to 59 years. 44 A mental heal th exami ner in 

Delaware felt that the poor, unemployed, and Slack defendants charged 

with serious crimes were most likely to be found GSMI. 45 

When survey respondents attempted to distinguish GSMI offenders on 

the basis of mental disorder no clearer picture emerged. A history of 

prior instutionalization, personality disorders, non-psychotic disorders, 

and specific diagnostic categories, such as borderline schizophrenia and 

depression, were associated with the GSMI label by some respondents. 

Several respondents implied that cases involving mental aberration do not 

turn on strict definitional distinctions but tend to be 

situation-specific. A Pennsylvania public defender voiced the opinion 

that the most important factor in distinguishing those defendants found 

GSMI and those found NGRI was the juries· perceptions of the danger the 

defendants posed to society. He stated that if defense counsel could 
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successfully depict a defendant as non-violent and as an "unfortunate 

victim of mental disease," the probability of an NGRI acquittal, as 

opposed to a GBMI finding, was greatly increased. 46 One corrections 

admi ni strator from South Dakota beli eved that alll of the state' s GBMI 

findings were "cop-out pleas" involving defendants who did not need 

psychiatric care. 47 

What factors characterize GBMI offenders and differentiate them from 

defendants found NGRI and guilty was addressed indirectly by survey 

respondents' answers to whether, in the absence of an alternative 

verdict, GBMI offenders would be found NGRI or guilty. The survey 

responses to this question also inform whether GBMI findings have 

displaced NGRI findings, as expected by legislators who supported the 

GBMI alternative. 

Despite survey respondents' apparent inability to identify those 

characteristics that would distinguish GBMI offenders from those 

defendants found NGRI or guilty, a clear majority of respondents (76 

percent) believed that GBMI offenders would have been found guilty if the 

GBMI alternative were not available. This finding was uniform across 

states; in several states, respondents unamiously agreed that GBM! 

findings had displaced guilty findings and left NGRI findings 

undisturbed. Several respondents in Kentucky stated that the GBMI 

verdict was a convenient compromise for easing the conscience of jurors, 

but in the absence of the GBMI alternative they would have reached guilty 

verdicts. 48 

Recividism rates of GBtU offenders who are either placed on probation 

or released after serving their time are of obvious relevance to 

society1s interest in protecting itself from dangerous and mentally ill 
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persons. Do recividism rates vary among released insanity acquittees, 

GBMI offenders, and guilty offenders? Given the limited opportunity to 

gain experience with comparative recividism rates, most survey 

respondents were unable or unwilling to address this question. Answers 

respondents gave varied substantially. Several respondents felt that 

recidivism rates among mentally disturbed offenders would vary in 

relationship to the availability of mental health services after 

release. Others speculated that the treatment afforded GBMI offenders 

du~ri ng confi nement woul d lower thei r reci di vi sm rates compared t·o gui 1 ty 

offenders. 49 Several respondents felt that GBMI offenders would 

exhibit higher recidivism rates than NGRI acquittees and guilty 

offenders •. According to one Indiana Department of Corrections official, 

GBMI offenders tend to be charged with "emotional crimes against people" 

caused by mental health problems that persist over time. 50 Other 

respondents believed that no difference would exist in the recidivism 

rates among released NGRI acquittees, GBMI offenders, and guilty 

offenders. 

F. Procedures and Practices 

1 • Introducti on 

The purpose of this subsection is to highlight the implementation of 

the GBMI legislation as described in the eleven state profiles in Section 

IV. As Shah has noted, "[i]t is one thing to legislate or judicially 

mandate legal and other policy changes; it is quite another matter to 

secure their actual implementation." 5l Most respondents indicated that 

the GBMI provisions had altered the manner in which mentally disordered 

individuals are handled by the, criminal justice system, albeit not always 
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as one 'might have expected. A significant minority of survey respondents 

denied, however, that the GBMI laws had altered "business as usual" in 

the handling of mentally disordered offenders. The Indiana GBMI 

provision "does not do anything," contended one Indiana attorney, "it 

offers no advantage. It is the same as a guilty plea or verdict."52 

The next several sections summarize the most salient changes in the 

practices and procedures resulting from GBMI legislation as perceived by 

the majority of survey respondents. 

2. Pre-trial Procedures 

a. Plea Negotiation 

According to survey respondents, regardless of their ultimate effect 

on NGRI findings, GBMI provisions have had an impact on the plea process 

in cases involving mental aberration. Reportedly, even in Alaska, where 

the GBMI statute does not expressly provide for a plea of GBMI,53 and 

in Indiana, where policy discourages plea bargains,54 the availability 

of the GBrU alternative increases the willingness of parties to enter 

into plea negotiations. This willingness stems from several sources. 

First, regardless of whether it is true or false, the promise of 

treatment draws defense counsel to the GBMI plea in cases in which an 

insanity defense is unlikely to succeed. In New Mexico, where GBMI cases 

are handled almost exclusively through plea bargains~ which typically 

result in a GBMI plea to a lesser included offense plus a recommendation 

of treatment, defense attorneys apparently use plea negotiation to their 

clients' advantage. 55 

If a public defender knows that a defendant has a 
history of mental illness, he or she gets the 
available psychiatric records. If the defendant has a 
h'i sto ry of mental ill ness but an i nsani ty defense is 
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inappropriate because the defendant is lucid about the 
crime, the public defender disCUSSE!S with the 
defendant the possibility of a GBMI plea. The 
attorney explains that if the judge accepts the GBMI 
plea the defendant would go to the hospital rather 
than the penitentiary. If the defendant is receptive 
to the idea of a GBM! plea, the attorney contacts the 
district attorney to negotiate. The attorneys attempt 
to agree in regard to sentencing. The most frequent 
resolution involves probation with treatment 
conditions. For example, the defendant might agree to 
probation with voluntary admission to a state hospital 
or with outpat~~nt treatment from a specific mental 
hea 1 th cente r. 

Another source of the greater willingness to engage in plea 

bargaining is the belief that, after a defendant enters a GBMI plea, the 

court will take notice of a defendant's mental disorder as a mitigating 

factor in sentencing. For example, two Pennsylvania attorneys believed 

that the opportunities for probation are enhanced by the availability of 

the GBMI plea. Both attributed this to a greater tendency of judges to 

recognize mental illness and grant probation conditioned upon treatment 

when a defendant pleads GBMI. 57 

Another source of willingness to enter or negotiate a GBMI plea, 

suggested by several respondents, is the belief that a jury would be less 

likely to render an NGRI verdict because of the availability of the GBMI 

alternative. Hence, an attorney would counsel a client to not pursue an 

NGRI acquittal in front of a jury but, instead, negotiate a GBMI plea. A 

prosecuting attorney in Indiana suggested that the GBM! verdict is an 

"asset to prosecutors" because it allows prosecutors to get more guilty 

verdicts. Based on his experience, he said that not as many insanity 

pleas are entered because of the availability of the GBM! alternative and 

that when the NGRI plea is made, a guilty verdict is much more likely.58 

Under what circumstances would attorneys advise their clients to 

enter GBMI pleas? The survey respondents who answered this question 
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agreed that such advice, if given at all, should only be given in limited 

circumstances. Circumstances survey respondents mentioned included: (1) 

a successful insanity defense seems highly unlikely; (2) the 

prosecution's case against the defendant is very strong; (3) the court 

probably would consider the defendant's mental disorder as a mitigating 

factor in sentencing; (4) the defendant or his or her family wants to 

"save face" and facilitate greater acceptance or tolerance by the 

community after release; and, finally, (5) the defendant would receive 

treatment and care following a GBMI finding. 

Several survey respondents said that the GBMI laws mislead clients 

and their attorneys into the plea bargaining process. For example, one 

Kentucky respondent represented the view that some defense attorneys are 

misled into entering GBMI pleas by a false promise of treatment. 59 

Concerns over the potential .misuse of the GBMI plea has led the Kentucky 

Public Advocate's Office to institutionalize educational programs aimed 

at preventing inappropriate use of the GBMI plea. 60 

b. Mental Health Evaluation 

Although statutory requirements vary from state to state,6l before 

accepting a plea or finding of GBMI, a court generally may require that 

the defendant receive a mental health evaluation. The Georgia and 

Pennsylvania statutes contain no explicit provisions for pre-trial mental 

heal th exami nati ons. 62 All but t nree survey respondents who conducted 

two pre-trial mental health evaluations reported that their methods and 

procedures for conducting and reporting mental health examinations were 

unaffected by the GBMI laws. That is, they reported that the examination 

procedures for defendants who had pleaded GBMI and defendants who had 
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asserted the insanity defense were no different. Among the three 

exceptions, a New Mexico mental health examiner stated that the 

examination procedures for defendants who plead GBMI differ from those 

who plead NGRI because the presumed type of mental disorder differs. 

Based on the presumption that NGRI defendan.ts tend to be psychotic while 

GBMI defendants tend to have non-psychotic disorders, this examiner 

varied his clinical focus depending upon whether a defendant had pleaded 

GBMI. 63 Similarly, two Utah forensic psychologists stated that in NGRI 

cases they look for spec"ific thought or behavior disorders associated 

with the alleged criminal activity whereas in GBMI cases their , 

examinations tend to be more comprehensive and longlitudinal. 63a 

3. Trial Procedures 

With the possible exception of jury instructions and behavior, trial 

procedures generally have been unaffected by the GBMI 1 aws. Survey 

respondents reported no special criteria or factors that judges and 

juries use in reaching GBMI detenninations other than those that would be 

expected based on the requirements of sUbstantive law (e.g., the presence 

of mental illness not meeting the standard for insanity) or in any case 

in which a claim of mental aberration is involved (e.g., the 

"bizarreness" of the crime64 ). When asked whether instituting the GBMI 

laws had changed the involvement of mental health experts in criminal 

cases, 44 (75 percent) respondents felt it had not. Five respondents 

believed that the GBMI alternative had increased (or would increase) the 

involvement of psychiatrists and psychologists. Reflecting the vie\'/s of 

several survey respondents, a superior court judge in Alaska expected on 

the basis of logic that the G8M! alternative would provide a new 
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opportunity for introduction of evidence of mental disorder and, hence, a 

corresponding increase in the involvement of mental health experts. 65 

A New Mexico assistant public defender believed that the New Mexico GBMI 

law had increased the involvement of mental health experts because they 

are called upon more frequently in GBMI cases regarding determinations 

about suitability for treatment. 66 Only one respondent, a superior 

court judge in Alaska, felt that the availability of the GBMI alternative 

would reduce the involvement of mental health experts in criminal 

proceedings~ Because a GBMI finding is "more consistent with treatment 

needs,1I he said that the availability of the GBMI option would clarify or 

reduce treatment options that must be considered by mental health experts 

and thereby reduce the need for their involvement. 67 

As discussed earlier in this report, 68 when faced with the decision 

between an NGRI verdict, associated with a threat to public safety, and a 

GBMI vey-dict, juries may embrace the GBMI alternative as a welcome 

compromise. No clear consensus emerged among respondents, however, 

regarding how the GBMI laws have affected jury trials. Many survey 

respondents had not participated in jury trials involving GBMI findings. 

Only four of the approximately 56 GBMI findings in Alaska, Delaware, 

Pennsylvania, South Dakota, and Utah were jury verdicts; respondents in 

New Mexico were familiar only with GBMI findings resulting from pleas. 

Some respondents were willing to answer the questions about juror 

decision making only after they were invited to speculate. 

Except in Indiana,69 and perhaps some jurisdictions in 

Michigan,70 where most GBMI findings are rendered by juries, most GBMI 

findings result from plea agreements or bench trials, not jury trials. 
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Survey respondents were able to shed little light on whe~her the 

availability of the GBMI verdict significantly altered jurors' 

understanding and decision making in the minority of cases that do 

involve juries. Some respondents felt that jurors generally understand 

the distinctions between insanity and mental illness as used to define 

the NGRI and GBMI verdicts. Other respondents did not credit jurors with 

the ability to make such distinctions. Similar differences of opinion 

were expressed by respondents regarding jurors' understanding of expert 

mental health testimony. For example, most respondents in South Dakota 

said that jurors would be able to ur.derstand mental health expert 

testimony presented at trial. 7l Three respondents from Georgia, 

reflecting the views of a number of respondents in other states, said 

that jurors tend to ignore mental health expert testimony or place little 

or no credibility in it.72 Disparities of opinion were also reflected 

in survey responde~ts' answers to questions about jurors' understanding 

of jury instructions in GBMI cases, as well as their understanding of 

dispositional differences of a GBMI and a NGRI finding. 

In conclusion, although jury behavior tends to vary across states 

depending upon the quality of mental health expert testimony and 

presentation of other evidence as well as the jury instructions provided, 

jurors appear no more confused and yet no more enl i ghtened by the 

availability of the GBMI alternative in cases involving mental 

aberration. Jurors apparently often fail to appreciate the nuances of 

the \'lording of various psycholegal definitions and standards and, as a 

general rule, their comprehension of jury instructions is less than 

perfect. 73 This state of affairs has not been changed by the 
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introduction of the GBM! alternative. A number of survey respondents' 

opinions reflected the views of Professor Goldstein, who stated almost 

twenty years ago that jurors are not "bl ank sl ates--to be wri tten on by 

witnesses and counsel and moved inevitably in one direction or another by 

the words of the judge's charge on the insanity isslJes." Jurors will be 

influenced, he continued, in their decisions by the "manner of men [and 

women] they are, the attitudes toward crime and insanity which they bring 

with them from the popular culture, [and] the extent to which they know 

the consequences for the defendant and for society of the verdict 'not 

guilty by reason of insanity. ,"74 

4. Disposition 

Undoubtedly, the fundamental societal values to be protected, the 

goals to be attained, and the harms to be avoided by the adoption of the 

GBfU al ternative focus much greater concern on what happens to a GBM! 

case at the conclusion of trial than what happens during trial. This 

subsection summarizes the telephone survey results that pertain to the 

post-conviction stages of the criminal justice process in which the court 

imposes sentence. Particularly, this section will focus on survey 

respondents' comparisons of GBMI cases with cases in which the defendant 

makes claims of mental disorder and is found guilty or NGRI. 

a. Sentencing 

Generally speaking, a sentencing judge may impose any sentence on a 

defendant found GBMI that could be imposed on a defendant found 

guilty.75 This egalitarian provision of law seems to have been well 

translated into practice. When asked \'Ihether the length or type (e.g., 

probation, incarceration, split sentence) of sentence imposed on GBMI 
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offenders and guilty offenders differed in practice, 58 percent of the 

survey respondents stated that they did not. In contrast, 11 percent 

felt that GBMI offenders receive lighter sentences and 15 percent thought 

that GBMI offenders would receive heavier sentences. Sixteen percent of 

the respondents stated that it was simply too early to know whether 

actual sentences varied by group. 

Reflecting the views of the majority of the respondents, a Georgia 

prosecutor contended that no compelling reasons existed to justify 

different sentences imposed on GBMI and guilty offenders. He stated that 

lighter sentencing would undermine the enhanced prosecutoria1 control 

provided by the GBMI plea and verdict and would, as a general rule, be 

unacceptab1e. 76 Other reasons respondents offered in support of their 

belief that GBMI offenders receive the same sentences as guilty offenders 

include: a close tracking of statutory provisions for the imposition of 

any sentence on a convicted GBMI offender that could be imposed on any 

other offender convicted of the same defense;77 parole board control 

over release causing sentencing to become essentially meaning1ess;78 

and determinate sentencing practices. 79 

Several of the survey respondents who said that sentences for GBMI 

offenders would be lighter than for similarly situated guilty offender~ 

believed that judges would view defendants' mental illnesses as 

mitigating factors. An Indiana superior court judge agreed, but noted 

that those sentences would depend upon several factors including the 

severi ty of the offense and the "treatabil i ty" of the defendent. He 

stated that if a particularly heinous crime was involved, the sentence 

given a GBMI offender might, in fact, be more severe. Similarly, if a 

defendant were considered as untreatable, the sentence might be 

longer. 80 
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Survey respondents painted a similar picture regarding differences in 

probation provided to GBMI and guilty offenders. Except for statutory 

provisions in all but Alaska and New Mexico permitting a court to require 

a GBMI defendant to undergo mental health treatment as a condition of 

probation, and the requirement in Michigan and Utah that probation not be 

for less than five years, survey respondents gave no clear indication of 

different criteria, .policies, or procedures between GBMI offenders and 

other offenders placed on probation. 

Data on cases in \'Ihich GBMI defendants were placed on probation are 

scant, even in states such as Michigan and Georgia, states with a 

considerable number of GBMI cases. 81 Based on the results of a survey 

conducted by the Probation Division of the Georgia Department of 

Rehabilitation and estimates provided by an Atlanta attorney, it appears 

that less than one percent of the defendants found GBMI in Georgia are 

placed on probation. 82 A chief probation officer in Indiana noted that 

out of 30 GBMI cases in which his office performed presentence 

investigations only one case resulted in probation. Despite the Indiana 

statutes' provision for treatment as a condition of probation in GBMI 

cases, the use of the provision may be rare regardless of the type of 

case. Out of 700 offenders on probation in this probation officer's 

jurisdiction in 1983, only twelve were ordered to undergo psychological 

counselling as a condition of probation. 83 A Georgia judge noted that 

a GBMI offender was unlikely to receive probation because GBMI offenses, 

. h . " t ddt b . 84 A N M· . d b 1· d ln 15 experlence, en e 0 e serl0us. ew eXlco JU ge e leve 

that probation for GBMI offenders would be very rare in his state because 

f th 1 k f d t . ·1 t t t t· 85 S""' 1 o e ac 0 a equa e non-Jal rea men op 10ns. 1m, ar y, a 

Delaware judge explained that he would explore the resources available to 
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GBMI defendants in the community (e.g., family, friends) in considering 

probation. 86 

In conclusion, it appears based on the survey responses that, as a 

general rule, sentences imposed on GBMI offenders are no different than 

those imposed upon defendants found guilty, all other things being 

equal. A question that perhaps is closer to public concern, however, is 

whether defendants found GBMI are removed from society for longer periods 

than insanity acquittees. That is, disregarding the locus of confinement 

(prison or mental hospital), do GBMI offenders or NGRI acquittees who 

have similar backgrounds remain under involuntary confinement for longer 

periods? The 42 respondents who answered this question were split in 

their opinions. Twenty-four (57 percent) said that GBMI offenders were 

likely to be confined longer than NGRI acquittees; 16 (38 percent) said 

that, all things being equal, NGRI acquittees spend longer periods in 

involuntary confinement than GBM! offenders; two respondents (5 percent) -

believed that the periods of confinement would be roughly equal. Even 

though these answers are without empirical verification, the respondents' 

perceptions are, nonetheless, intriguing. Given that the basis of much 

of the dissatisfaction with the insanity defense and the impetus behind 

GBMI legislation was a fear that defendants who have been acquitted of 

violent acts by reason of insanity will shortly be free to \'1alk the 

streets and threaten public safety, it is noteworthy that a significant 

number of respondents (38 percent) believed that the GSMI legislation 

would not remove GBMI offenders from society for longer periods than 

similarly situated NGRI acquittees. 
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b. Treatment 

The GBMI provisions have been severely criticized for creating the 

misconception that a GBMI finding guarantees mental health treatment for 

the defendant. For example, the National Mental Health Association's 

National Commission on the Insanity Defense recommended that the GBNI 

alternative not be adopted in large part because mental health services 

are no more readily available for those found GBMI than for other 

convicts. It noted: 

[T]he "gui1ty but mentally ill II verdict does not 
ensure in any way that persons guilty under it, as 
opposed to persons found simply guilty, will be 
treated any differently when the trial is over. If 
persons convicted under either statute are treated the 
same in terms of disposition, we have developed 
different verdict without any distinction. This may 
further mislead juries into believing that a "guilty 
but mentally ill II verdict will somehow insure 
treatm~nt 89d at the same time protect the 
commUnl ty. 

Contrary to the misconception of the public, jurors, and many members 

of the mental health-justice system, a GBrU finding does not guarantee 

treatment. The GBMI laws generally provide that defendants found GBMI be 

provided with mental health care and treatment as determined by a 

post-conviction mental health evaluation. A defendant found GBMI is 

likely to receive mental health care and treatment only if the need for 

treatment is indicated by this evaluation and, in some states, only if 

available mental health resources permit it. aa In practice, according 

to those survey respondents that have direct experience with mental 

health services available to GBMI offenders, defendants found GBMI are 

not guaranteed treatment, even if by post-conviction examination they are 

determined to be mentally disordered. Explanations survey respondents 
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offered included: (1) precious few treatment resources, especially 

within departments of corrections; (2) the diagnostic and classification 

systems of the departments of corrections, which have been left largely 

unchanged to accommodate GBMI offenders; (3) obstacles89 and cumbersome 

procedures for providing treatment for GBM! offenders outside the 

departments of corrections;90 and (4) the inability of the telatively 

small numbers of GBM! offenders to command the attention of the 

departments of corrections. 9l 

In view of the foregoing, the survey responses to whether GBMI 

offenders are more likely to receive treatment than offenders with mental 

health problems in the general prison population is intriguing. The 96 

respondents who answered this question were split in their opinion. 

Fifty-two percent indicated that GBM! offenders were more likely to 

receive mental health care and treatment; 48 percent were much more 

pessimistic, agreeing that GBM! offenders were no more likely to receive 

treatment than offenders with mental health problems in the general 

prison population. Though the impression of approximately half of the 

survey respondents that GBM! offenders receive preferential treatment 

seems at first at odds with the foregoing description of actual 

practices, the discrepancy becomes understandable by a closer look at the 

identity of the respondents who express optimism about GBM! offenders 

receipt of treat~ent. Of the 50 respondents who felt that GBM! offenders 

would receive preferential treatment, all but eight were attorneys and 

judges. Several mental health officials who were among the eight 

respondents indicating that GBMl offenders are more likely to receive 

mental health treatment indicated that such preferential treatment would 
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only be provided insofar as GBMI offenders may be given more attention 

during the post-conviction evaluation. In Indiana, for example, the 

identified mental disorders of offenders and their specific treatment 

needs, rather than the GBMI label, is determinative of treatment. GBMI 

offenders are differentiated from other offenders, however, at the point 

entry into the Department of Corrections in that as they automatically 

are provided intensive mental health evaluation (i.e., they are examined 

by a psychologist and a psychiatrist on an individual basis, whereas 

other offenders are subjected only to group psychological testing).92 

In conclusion, based on the experience of corrections and mental 

health personnel responsible for the provision of mental health services 

to GBMI offenders, the GBMI label does not necessarily lead to 

preferential mental health treatment and care. Nonetheless, attorneys, 

judges, and others less familiar with the handling of GBMI offenders once 

they leave the courtroom cling to the misconceptiOn that the GBMI finding 

will deliver something that is not already available for any other 

pri soner. 

c. Parol e 

Sentencing, including probation, relates to judicial action taken 

before the prison door is closed on an offender, whereas parole relates 

to executive action taken after the door has been closed on an offender. 

Much like sentencing laws and practices (with the exception of Alaska's 

statutory restriction on parole, furlough, and work release of GBMI 

offenders receiving treatment93 ), the same statutory criteria, 

procedures, and actual practices for parole appear to apply to both GBMI 

and guilty offenders. 94 
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The typical parole review procedure in Georgia may be a 

illustrative. 95 It begins with an investigation into the case, 

including obtaining information about the offense, interviewing the 

inmate, conducting a social investigation, and reviewing the offender's 

prison record. The information obtained is then applied to the p'arole 

guidelines used by the parole board. The guidelines encompass factors 

such as the severity of the offense, the criminal record, and the 

offender's adjustment in prison. Past or current mental health problems 

of the offender are not specified variables included in the guidelines. 

Such information may be used, however, as a reason to deviate from the , 

guidelines. For example, unpredictable violent behavior would provide a 

justification for a continued incarceration. Also, that an offender who 

was recommended for mental health treatment refused such treatment might 

indicate to the parole board that the offender is unaware of his or her , 

treatment needs and might therefore be a difficult individual to 

supervise while on parole. Such behavior might also suggest the 

offender's inability or lack of commitment to compliance with conditions 

of parole. 

The available data to compare the parole practices of GBMI offenders 

and other guilty offenders is virtually non-existent. According to 

survey respondents, no GBMI offenders have become eligible for parole in 

Kentucky, Pennsyl vani a, South Dakota, and Utah. In 1978, a year after 

the enactment of a determinate sentencing law, Indiana abolished its 

parole provisions, at least in theory. According to an Indiana parole 

board offi ci al, only si x GBM! offenders (presumably those offenders found 

GBMI after the abolishment of parole) have come before the parole 

board. 96 Hence, any conclusions drawn about parole practices with GBM! 

offenders are highly speculative. 
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Nonetheless, survey respondents were asked whether GBMI offenders 

were more frequently or less frequently paroled than guilty offenders. 

Although survey respondents differed in their opin'ions, their opinions 

were based largely upon the presence or absence of mental disorder rather 

than upon the offender's GBMI classification. Survey respondents made 

little distinction between mentally disordered offenders who had been 

found GBMI and those coming before the parole board without the GBMI 

label. For example, a New Mexico corrections administrator speculated 

that GBMI offenders may have greater difficulty in receiving parole due 

to the lack of mental health treatment resources in the community.97 

Presumably, the lack of resources would impact on all mentally ill 

offenders under consi deration for parol e, regardl ess of the GBMI 

designation. Two Pennsylvania judges suggested that the GBMI finding may 

be consi-dered a mitigating factor in parole decision making. If a GBMI 

offender can demonstrate that he or she is no longer mentally ill, 

suggested one of the judges, the likelihood of parole after serving only 

the minimum sentence may be increased. 98 Several survey respondents in 

Georgia, a prosecutor, a judge, and a corrections employee, suggested 

that parole decisions were tied to the degree of an individual offender's 

mental illness and adjustment to prison conditions, rather than to the 

GBMI 1 abel. 99 

5. Costs 

Have GBM! provisions increased or decreased costs to the mental 

health-justice system? In a report issued early in 1982, the Kentucky 

Legislative Research Commission addressed the potential impact of GBM! 

legislation in Kentucky.100 The connnission predicted a fiscal impact 
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but was unable to estimate the ultimate cost to the taxpayer. The 

commission report, based largely on Michigan·s experience with the GBMI 

alternative, highlighted potential additional costs for increased 

forensic mental health evaluations or competency to stand trial as the 

major fiscal impact that should be anticipated. The Kentucky Commission 

estimated that approximately ten GBMI findings would occur annaully, an 

estimate not totally at odds with the 35 GBM! findings that have actually 

been rendered in the first 25 months since the enactment of Kentucky·s 

GBM! law. 

In Pennsylvania, where the fiscal impact of the proposed GBMI 

legislation was the focus of spirited debate, the Pennsylvania Commission 

on Crime and Delinquency estimated that the GBMI provisions would 

increase costs by approximately $2,000,000. 101 This cost estimate was 

based on a projected base of 69 GBM! findings annually. According to a 

research associate with the Pennsylvania Commission on Crime and 

Delinquency, the actual costs have been significantly lower primarily due 

to the relatively 10\11 number of GSM! findings (15 since the GBMI law went 

into affect on December 15, 1982) in Pennsylvania. 102 

When asked whether the GBMI provisions had increased or decreased 

costs to the mental health-justice system in any way, almost all of the 

76 survey respondents stated that costs woul d ei ther increase (51 

percent) or remain unaffected (43 percent). Only four respondents (5 

percent) felt that the availability of the GBMI alternative would 

decrease the overall costs for handling mentally disordered defendants. 

The allocation of appropriate mental health resources to allow the 

attainment of the proclaimed treatment goals of the GSMI legislation was 

cited as the major reason for increased costs by survey respondents. 

Needed additional resources for 
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an increase in post-conviction forensic mental health evaluations, 

additional transfers between correctional and mental health facilities, 

supervision of GBMI probationers undergoing treatment as a condition of 

probation, additional and extended dispositional hearings, increased 

treatment demands, and the costs of imprisonment after release from 

treatment were noted as factors contributing to rising cases. 

One Alaska corrections administrator noted that in 1983 the bed costs 

for jails and prisons in Alaska were approximately $75 per day while the 

costs associated the stay in the Alaska psychiatric institute was 

approximately $206 per day.103 Insofar as GBMI offenders are more 

likely to receive treatment in mental health facilities, costs would 

rise, he stated. 104 In the same vein, a Alaska superior court judge 

noted that "rehabilitation is expensive. 11105 

Explanations survey respondents offered of why costs would remain 

unaffected by the GBMI provisions included (a) the relatively low number 

of GBMI offenders; (b) the necessity to provide treatment to mentally 

disordered offenders regardless of the label applied to them or the locus 

of treatment; and (c) the accommodation of GBMI offenders by existing 

mental health eval uation and treatment resources., All four survey 

respondents who felt that the GBMI provisions would lead to a decrease in 

the costs believed that decreased costs would be realized by a 

displacement of mentally disordered offenders treated in hospitals by 

GBMI offenders incarcerated in jails and prisons. An attorney in private 

practice in Indiana made the point when he noted that "jail is cheaper 

than a hospital."106 
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G. Conclusion: The Perceived Strengths and Weaknesses of the 

GBMI Provisions 

Obviously, the translation of GBMI legilsation into practice is 

relevant to whether the legislation succeeds in achieving its intent and 

purpose. Law is more than the written rule. It is also the written rule 

translated into action by people and institutions. Knowledge of the 

provisions of the GBMI laws must be disseminated to those who are to 

implement them. ·~en that knowledge must be faithfully put to use. 

Thus, the content of the provisions may be less important than the 

substance and intent of those provisions that actually are communicated, 

and the validity of the provisions may be less important than the body of 

opinion that a particular provision is valid. If a provision is seen as 

invalid or weak, its implementation may suffer; if it is seen as strong, 

implementation may be facilitated. 

This section concludes with a summary of the stren~ths and weaknesses 

of the GBM! provisions as they were perceived by the telephone survey 

respondents. The perceptions of the survey respondents provide rich 

insights not only into the present and future impact of GBMI legislation, 

but also into the ways in which such impact is both facilitated and 

hi ndered. 

The preceived strengths and weaknesses of the GBMI laws and practices 

in eleven states are summarized in the accompanying two tables. Table 5 

shows the perceptions of survey respondents according to their role in 

the mental health-justice system; Table 6 presents the perceptions of 

strengths and weaknesses by state. As shown in the tables, 136 

respondents expressed their opinions regarding the strengths of the GBMI 
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Table 5 

I Perceived Strengths and Weaknesses of GBMI Laws 
and Practices According to Position of Respondents 

I Position 

I Mental 
Mental Health Correc- Probation/ 

Legi- Health Admin- tions Parole 
Strengths slators Attorneys Judges Examiners istrators Personnel Personnel Other Responses 

ITreatment Provision 3 12 9 14 5 5 6 55 

Curtailment of Insanity I Defense 2 2 5 

Public Protection/Control 5 9 3 5 2 3 3 30 

IIrUbliC Satisfaction/ 
Confidence 2 2 3 4 3 16 

Verdict Option/Alternative 10 3 2 3 2 23 

IIfreation of Logical 
Subgrouping 2 4 5 3 3 2 19 

Simplification of Criminal 
• Proceedi ngs 4 7 

Ito Strengths 9 2 7 2 2 22 

f" 5 2 11 

8 42 21 26 11 15 10 136 umber of Respondents 

leaknesses 

~rrelevant/MeaningleSS 8 3 3 4 4 23 

nconstitutional/ 
Unfai r/lmmora.1 6 2 10 

IIAbuse/lmproper 
Implementation 11 5 6 5 28 

Victimization/Stigmati-
zation of offenders 4 3 12 

IICurtai1ment of Proper 
5 4 2 15 Insanity Defenses 

IIrbsence/LaCk of treatment 2 15 3 5 3 5 34 

Administration Problems 4 12 3 4 3 3 2 31 

~o Weaknesses 3 6 4 2 16 

ther 2 5 

IINumber of Respondents 8 43 18 19 11 14 10 125 

I I 2-47 
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Table 6 I 
Perceived Strengths and Weaknes.es of GBMI Laws 

I and Practices by State 

I Total 
AK DE GA IN IL KY PA MI NM SO UT Responses 

Strengths I 
Treatment Provision 4 11 4 3 5 7 6 7 6 55 

I Curtailment of 
lnsani ty Defense 5 

Public Protection 6 6 3 6 2 3 30 I Public Satisfaction/ 
Confidence 2 3 3 2 4 16 

Verdi ct Opti on/ I Alternative 1 5 7 6 1 3 23 

Creation of Logical 
Subgrouping 3 5 4 4 -- -- -- 3 -. -- -- 19 I Simplification of 
Criminal 
Proceedings 1 2 2 2 7 

I No Strengths 2 5 2 3 4 4 22 

Other 3 5 2 11 

Number of I 
Respondents 11 13 19 13 13 13 14 12 8 13 7 136 

Weaknesses I 
Irrelevant/ I Meaningless 2 4 2 6 3 2 2 23 

Unconstitutional/ 
Unfair/Immorality 3 2 3 10 

I Abuse/Improper 
Implementation 5 13 5 5 3 28 

Victimization/ I Stigmatization of 
Offenders 2 3 4 12 

Curtailment of Proper 

I Insanity Defenses 7 3 15 

Absence/Lack of 
Treatment 2 10 7 3 2 2 5 2 34 

Admi ni strati on I Problems 2 7 4 4 5 2 2 2 2 31 

No Weaknesses 3 2 2 2 4 16 

I Other 2 5 

Number of I Respondents 12 8 18 12 13 12 14- 12 7 11 6 125 

I 
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provisions and practices and 125 respondents expressed their opinions 

about weaknesses. The number of responses, that is, opinions expressed 

about strengths and weaknesses, exceeds the number of respondents because 

many respondents expressed their opinion about more than one strength or 

weakness in the law or its implementation. 

As shown in Table 5, the major perceived strengths of the GBMI laws 

are their provisions for treatment, the increased control over and 

protection from mentally disordered offenders, and the provision of an 

alternative verdict in criminal proceedings. Fifty-five of the 

respondents (40 percent) viewed the treatment provisions as the major 

strength of GBMI laws. Treatment was cited as a strength most often by 

attorneys, judges, mental health examiners and administrators, and 

probation and parole personnel. Interestingly, the opinions that the 

strength of the GBMI laws are in their treatment provisions may reflect 

no more than wishful thinking on the part of survey respondents. Almost 

one-third of the respondents viewed the treatment provisions as 

illusory. They apparently s'aw the treatment provisions of GBMI laws as a 

false promise and considered mental health treatment provided to 

defendants found GBM! as no better or worse than the generally inadequate 

mental health treatment provided any other defendant found guilty. 

Not surprisingly, the second most frequently mentioned strength of 

the GBMI provisions was the increased public protection they offered. 

Almost one-quarter of the respondents felt that public protection was a 

definite strength of GBM! legislation. What is surprising, however, is 

that only four survey respondents mentioned curtailment of the insanity 

defense as a strength. That so few respondents viewed the limitation of 
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the insanity defense as a strength of the GBMI legislation seems peculiar 

because it is at odds with the predominant perception that the limitation 

of the insanity defense is the major legislative intent of the GBMI 

.. 1 07 Mdt . t d . t d' t t h prov1s10ns. any respon en S C1 e two 1n erme 1a e ou comes, t e 

creati on of a verdi ct a1 ternati ve (17 p.ercent) and a 1 ogi ca 1 subgroupi ng 

of offenders (14 percent), as major strengths. 

Seven respondents (5 percent) saw strength in the GBMI provisions' 

clarification of the distinction between mental disorder and legal 

insanity and the provisions' overall simplification in the criminal 

proceedings involving mentally disordered offenders. Thirteen 

respondents (10 percent), mostly attorneys and mental health examiners, 

saw no strengths in the GBM! provisions. 

Besides a lack of actual mental health treatment provided GBM! 

offenders, survey respondents cited abusive or improper implementation of 

the GBM! provisions, problems in their administration, irrelevancy, 

meaninglessness, and redundancy of the GBM! provisions as major 

weaknesses. Also viewed as weaknesses were the victimization and 

unnecessary stigmatization of mentally disordered offenders, the 

curtailment of proper insanity defenses, and the overall unfairness or 

immorality of the GMBI provisions. Finally, just as approximately one in 

ten respondents saw no strengths in the GBM! provisions, approximately 

one in ten of the respondents saw no weaknesses. 

Table 6 reveals no glaring variation of perceived strengths and 

weaknesses of GBM! laws and practices across states. The treatment 

provisions of the GBMI laws were mentioned most frequently as strengths 

by respondents in Del aware, Georgi a, Pennsyl vani a, Ne\'/ Mexi co, South 
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Dakota, and Utah. Lack of actual treatment and abusive or improper 

implementation of the GBMI provisions were seen as the major weaknesses 

in all states except Delaware and Utah. Notwithstanding significant 

variation in the statuto~ provisions and practices across the eleven 

states, the perceived strengths and weaknesses of the provisions appear 

remarkably unifonn across the eleven states. 
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Notes 

1. Berk, Burstein, & Nagel, Evaluating Criminal Justice Legislation, 

in Handbook of Criminal Justice Evaluation 611 (M.W. Klein & K.S. 

Teilman eds. 1980). 

2 • I d. at 61 5. 

3. Id. at 611. 

4. See I. Keilitz & J.P. Fulton, The Insanity Defense and Its· 

Alternatives: A Guide for Policymakers 12 (National Center for 

State Courts 1984). 

5. Id. at 14-20. 

6. See infra, Part Two, § IV., A.2.a. 

7. See infra, Part Two, § IV., E.2.a. 

8. H.J. Hagedorn, K.J. Beck, S.F. Neubert, S.H. Wer1in, A Working 

Manual of Simp1 e Program Eval uati on Techni ques for Community r~ental 

Health Centers, 101 (National Institute of Mental Health 1976) •. 

9. See for example, Steadman, Monahan, Hartstone, Davis & Robbins, 

Mentally Disordered Offenders: A National Survey of Patients and 

Facilities, 6 L. & Human Behav. 31, 32 (1982) ("Most of the 52 

jurisdictions suveyed ••• did not keep even simple descriptive 

statistics on admissions or census of mental disordered 

offenders."). 

10. Smith and Hall, in their 1982 evaluation of Michigan's GBMI law, 

did not include in their study sample defendants adjudicated GBMI 

who were placed on probation, nor were they able to estimate the 

size or determine the characteristics of this subgroup, because 
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records on these defendants were unavailable. Smith & Hall, 

Evaluating Michigan's Guilty But Mentally III Verdict: An 

Empirical Study, 16 U. Mich. J.t. Ref. 77, 91 (1982). They 

acknowledged that GBMI offenders who are placed on probation may 

"exhibit different characteristics than the group sampled, and if 

surveyed might have altered the conclusions drawn regarding the 

characteri sti cs of the GBMI group. II .!!!.. at 91 n.58. 

11. See Berk et al., supra note 1, at 614. 

12. Id. See also Shah, Dangerousness: Some Definitional, Conceptual, 

and Public Policy Issues, in 1 Perspectives in Law and Psychology 

91, 96-98 (B.D. Sales ed. 1977) • 

13. See infra, Part Two, § IV., A.2.c. (Alaska). 

14. See infra, Part Two, §IV., 1.2. a. (Pennsy1 vani a). 

15. See infra, Part Two, § IV., A.2.c. (A1 aska). 

16. See infra, Part Two, §IV., A.2.c. (Kentucky) • 

17. See ~enera11y, Shuman, Decisionmaking Under Conditions of 

Uncertainty, 67 Judicature 326 (1984). 

18. See infra, Part Two, §IV., H.2.c. (New Mexico); ~ also Stelzner & 

Piatt, The Guilty But Mentally III Verdict and Plea in New Mexico, 

13 N.M. L. Rev. 99, 113 (1983). 

19. See infra, Section 0, for a discussion of factors precipitating the 

GBMI laws. 

20. See infra, Part Two, §IV., D.2.c. (Indiana). 

21. See infra, Part Two, §IV., E.2.c. (Indiana). 

22. N.M. Stats. Ann. §31 -9-4 (Cum. Supp. 1983). 

23. See infra, Part Two, §IV., 1.3.c. (New r~exico); see also Stelzner & 

Piatt, supra note 18, at 115-116. 
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24. See supra, Part One, §II.A, notes 23-29 and accompanying text. 

25. These factors are one part of an analytical framework against which 

societal practices can be evaluated. See Shah, supra note 13, at 

96. 

26. Note, Guilty But Mentally Ill: A Critical Analysis, 14 Rutgers l. 

Rev. 453 (1983). 

27. See infra, Part Two, §IV., I.2.a. (Pennsylvania). 

28. See supra, note 29, at 453. 

29. See Shah, supra note 13, at 96. 

30. Berk, et al., supra note 1, at 616. 

31. Though sur~ey respondents did not associate them with the GBMI 

legislation by Kentucky, the following changes were made in 1982, 

the year of GBM! enactment in Kentucky: modification of 

incompetency to stand trial proceedings, changes in involuntary 

civil commitment, and reorganization of kentuckyls Department for 

Human Resources. 1I See infra, Part Two, §IV., F.4. (Kentucky). 

32. See infra, Part Two §IV., H.2.a. (New Mexico). 

33. See infra, Part Two, §IV., A.2.a. (Alaska). 

34. Id. at n.lo 

35. See infra, Part Two, §IV. , B. 2. a. (Del aware). 

36. See infra, Pa rt Two, §IV., K.2.a. (Utah) • 

37. See infra, Part Two, §IV., G.2.a. (Pennsylvania). 

38. See infra, Part Two, §§IV., C.2. (Georgia); D.2.a. ( Indi ana) ; 

H.2. a. (New Mexico). 

39. See infra, Part Two, §IV.) D.2.a. (Indi ana). 
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40. See Boyle & Baughman, The Mental State of the Accused: Through A 

Glass Darkly, 2 Adelphia (forthcoming 1984) (IIIf the legislative 

purpose were to abolish NGRI, the legislature could have directly 

accomplished that result to the extent the Constitution would have 

permitted it. II) 

4l. See infra, Part Two, §IV., B.3. ( De 1 awa re ) • 

42. See infra, Part Two, §IV., A.3. (Alaska). 

43. See infra, Part Two, §IV., K.3. (Utah) • 

44. Id. 

45. See infra, Part Two, § IV., B.3. (Delaware). 

46. See infra, Part Two, § IV. , 1.3. (Pennsyl vani a). 

47. See infra, Part Two, §IV., J.3. (South Dakota). 

48. See infra, Part Two, §IV., F.3. (Kentuc ky ) • 

49. See, e.g., infra, Part Two, §§IV., J.3. (South Dakota); H.3. (New 

Mexico) • 

50. See infra, Part Two, §IV., D.3. (Indiana). 

51. Shah, Legal and Mental Health System Interactions: Major 

Developments and Research tJeeds, 4 Intll. J.L. & Psychiatry 219, 

255 (1981); ~ a1 so Shah, supra note 13, at 96-97 (liThe real and 

true importance of professed values and the sincerity of stated 

policy objectives can much better be assessed in terms of the 

resources actually provided than the extravagence of the rhetoric 

used to proclaim such benevolent intentions. II). 

52. See infra Part Two, §IV., D.4.a. (Indiana). 

53. See supra, Part One, §II.B. 

54. See infra, Part Two §IV., D.4.e. (Indiana). Most GBMI findings in 

Indiana, however, are rendered by juries. Id. 
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55. See infra, Part Two §IV., H.4.a. (New Mexico). - , 

56. Id. 

57. See infra, Part Two, §IV. , 1.6. (Pennsylvania). 

58. See infra, Part Two, § IV. , D.4.a. (Indi ana). 

59. See infra, Part Two, §IV. , F .4.a. (Kentucky) • 

60. Id. 

61. See supra, Part One, §II.B; Table 2; see also the description of 

pre-trial mental health examinations in the eleven profiles in 

infra, Part Two, §IV. 

62. Id. 

63. See infra, Part Two, §IV., H.4.b. (New Mexico). 

63a. See infra, Part Two, §IV., K.4.b. (Utah). 

64. 

65. 

66. 

67. 

68. 

See supra, Part One, notes 287-300 and accompanying 

See infra, Part Two, §IV., 4.c. {Alaska}. 

See infra, Part Two, §IV., 4.c. (New Mexico). 

See infra, Part Two, § IV., 4.c. (Al aska). 

Supra, Part One, §IV., C.4. 

69. See infra, Part Two, §IV., D.4.e. (Indiana). 

text. 

70. See Boyl e & Baughman, supra note 40, at _ ("Ninety percent of all 

GBMI convictions in W~yne County, Michigan are the result of 

litigation in which the defendant is asserting the complete defense 

of insanity. "). 

71. See infra, Part Two, §IV., J.4.e. (South Dakota). 

72. See infra, Part Two, §IV., C.6. (Georgia). 

73. See infra, Part Two, §IV., D.4.e. (Indiana), notes 19-22 and 

accompanying text; see also, supra, Part One, §IV., C.4. 
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74. A. Goldstein, The Insanity Defense 5 (1967). 

75. See supra, Part One, §VI., C.5. at Table 3; ~ al so the 

description of sentencing practices in individual states in Part 

Two, §IV., A-K. 

76. See infra, Part Two, §IV., C.7. (Georgia). 

77. See infra, Part Two, §IV., H.4.f. (New Mexico). 

78. See infra, Part Two, §IV., C.7. (Georgia). 

79. See infra, Part Two, §§IV., D.4.f. (Indiana); I.4.e. (Pennsylvania). 

80. See supra, Part One, §IV., C.5., at Table 3. 

81. See supra, Table 2. 

82. See infra, Part Two, §IV., C.7. (Georgia). 

83. See ir~fra, Part Two, §IV., D.4.f. (Indiana). 

84. See infra, Part Two, §IV., C.7. (Georgia). 

85. See, infra, Part Two, §IV., H.4.f. (New Mexico). 

86. See infra, Part Two, §IV., B.4.f. (Delaware). 

87. National Mental Health Association, Myths and Realities: A Report 

of the national Commission on the Insanity Defense 34 (1983). 

88. See supra, Part One, §II, B, at Table 3. 

89. For example, unlike the stautes in other GBMI states, Kentucky law 

does not specify who is empowered to determine whether treatment is 

warranted and, if warranted, who is to provide it. See infra, Part 

Two, §IV., F.4.f. (Kentucky). According to a sponsor of 

Pennsylvania's GBMI legislation, a current debate in the state 

surrounds the question of which state agency should provide 

treatment to GBMI offenders. See infra, Part Two, §IV., 1.4.9. 

(Pennsyl vani a). 
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90. In Utah, for example, before a GBMI offender can be treated in a 

mental hospital outside of prison, a hearing must be held to 

determine if he or she meets the criteria for involuntary civil 

commitment. This procedure is viewed as an obstacle to treatment 

by several survey respondents in Utah. See infra, Part Two, §IV., 

K.4.h. (Utah). 

91. See generally, the subsection describing postconviction processing 

and treatment provisions in the eleven states, Part Two, §V. 

92~ See infra, Part Two, § IV., D. i. (Indiana). 

93. See infra, Part Two, §IV., A.4. h. (Alaska). 

94. See supra, Part One, §II, B., at Table 3. 

95. See infra, Pa rt Two, §IV., C.8. (Georgi a). 

96. See infra, Part Two, § IV., D.4.h. (I ndi ana). 

97. See infra, Part Two, §IV., H.4.h. (New Mexico). 

98. See infra, Part Two, §IV., I.4.h. (Pennsyl vani a). 

99. ~ee infra, Part Two, §IV., F.5. {Kentucky} . 

100. Id. 

10l. See infra, Part Two, §IV., 1.5. (Pennsyl vani a). 

102. Id. 

103. See infra, Part Two, §IV., A.5. (Alaska). 

104. Id. 

105. Id. 

106. See infra, Part Two, §IV., 0.5. (Indi ana). 

107. See supra, Table 3. 
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IV. ' STATE PROFILES 

This section presents the results of the telephone survey in each 

of the eleven states. Each state profile begins. by explaining the 

categories of respondents interviewed. Each respondent is identified 

generically using a letter designation corresponding to the interview 

schedule used for his or her interview: 

A: Legi sl ator 

B: Attorney 

C: Judge 

0: Pre-tr'ial Forensic Examiner/Expert Witness 

E: P9st-Conviction/Post-Acquittal Evaluator 

F: Corrections and Mental Health Personnel 

G: Probation Official 

H: Parole Official 

Subscripts are used when more than one person was interviewed using the 

same schedule (e.g., Al , A2, A3). Next, each profile presents a 

brief overview of the GBMI law's legislative background, including a 

discussion of other changes in the jurisdiction's mental health laws. 

Each profile also includes discussions of the characteristics of 

defendants found gui 1 ty but menta 11 ill (GBIV1I), GBMI practi ces and 

procedures, costs of the GBMI law's administration, and perceived 

strengths and weaknesses of the GBMI law. Figures in each profile 

contain flow charts depicting the GBMI procedures as envisioned in 

statute. Only GBMI provisions are reflected in these flow charts; no 

general non-GBMI provisions are included even though in practice they may 

be used. Symbols used in the figures are defined below. 
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SYMBOLS USED IN FIGURES 

Processing 

Document 

Decision/Alternative 

Enter/Exit procedure 

Off-page connector 

On-page connector 

No provision in statute 
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A. Alaska 

1. Introduction 

Effective October 1, 1982, Alaska enacted legislation pro1iding for a 

plea and verdict of guilty but mentally ill (GBMI}.l During July 1984, 

twelve (12) individuals were interviewed by telephone concerning the 

history, operation, and consequences of Alaskals GBMI law: a legislator 

(A); four attorneys (B), including an assistant attorney general, a 

public defender, a ~~osecutor, and a private attorney; three superior 

court judges ee); two mental health forensic examiners (E), one 

associated with the Division of Mental Health, the other with the 

Deparment of Corrections; a mental health program admi11istrator (F); and 

a corrections administrator (F). Together, these twelve individuals 

directly Ot' indirectly were involved in the estimated total of 12 to 15 

cases in which GBMI findings have been rendered in- Alaska. At the time 

of the interviews, only one jury verdict had been rendered. 2 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with GBMI Enactment 

With the enactment of the GBMI law, several significant changes were 

made to Alaska1s mental health laws, including a narrowing of the 

insanity standard and a shift in the burden of proof in insan'ity 

cases. 3 The not guilty by reason of insanity NGRI standard was 

repealed4 and laplaced. 5 The new standard eliminates the volitional 

component of the old standard: the capacity of a defendant to control 

his or her behaviJr. Only the cognitive component, that is, the ability 

of the defendant lito appreciate the nature and quality of [his] 
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conduct,"6 is included in the current standard. Alaska's GBMI 1aw7 

uses essentially the same criteria for a GBMI finding as the former 

statute used to establish insanity.8 The new law also shifted the 

burden of proof in insanity cases from the state9 to the defendant. 10 

Individuals interviewed noted several other statutory and 

administrative changes potentially affecting mentally disturbed 

defendants in Alaska. A presumptive sentencing scheme was enacted as 

part of Alaska's revised criminal code. Prior to 1982, Alaska used 

presumpti ve sentenci ng for offender's wi th previ ous convi cti ons. At the 

same time that the GBMI provisions were enacted into law, Alaska extended 

its presumptive sentencing to all Class A felons, including first-time 

offenders. Reportedly, procedural changes in the involuntary civil 

commitment laws substantia11y increasing the rights of mentally 

disordered individuals were also made. Finally, a separate Department of 

Correcti ons was created in March of 1984. Pri or to that change, the 

Department of Corrections was a unit of the Department of Health and 

Social Services. 

Although respondents viewed the changes in Alaska's presumptive 

sentencing, the tightening of involuntary civil commitment laws, and the 

creation of the Department of Corrections as separate and distinct from 

the enactment of the GBMI laws, they viewed the changes in the insanity 

standard, the shift in the burden of proof, and the provision of the GBMI 

finding as "part and parcel II of a IInew limited affinnative defense of 

° 0t 1111 1 nsam y. 

b. ?recipitating Factors 

When asked whether a particular case, incident, or problem led to the 

enactment of Alaska's GBMI statute 1 respondents stated that several 

2-62 

-------------------------------------

I 
I 
I 
I 
I 
I 
I 
I 
I 
,I 
I 
,I 

I 
I 
I 
I 
I 
I 
'I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I' 

cases, most notably State v. Meach,12 led to its enactment. A state 

senator who was one of the authors of Alaska's GBMI legislation indicated 

that these cases, involving defendants who had committed violent crimes 

after their release from mental hospitals, most certainly highlighted the 

problem and were a contributing factor to the change in Alaska's insanity 

defense laws. 

c. Legislative Purposes 

When asked about the purpose of Alaska's GBMI legislation, most of 

the respondents mentioned dissatisfaction with Alaska's insanity 

defense. Their responses regarding the legislative intent fell into the 

following categories: 

(1) limitation of the insanity defense (A, B, B, 
a, e, F); 

(2) reduction in perceived abuses and poor uses 
of the insanity defense (A, e); 

(3) protection of public from released mentally 
disordered offenders (A, B, e, E, F); 

(4) increased accountability of mentally 
disordered offenders (A); 

(5) treatment of mentally disordered offenders 
(B, e, E); 

(6) shift of attention on mental disorder from 
adjudication phase to disposition phase of 
criminal proceedings (B); 

7) compromise verdict attributing guilt yet 
acknowledging mental disorder (e); 

(B) enabling legislation for a change in 
Alaska's insanity standard (B, B); and 

(9) reduction of the patient population of the 
Alaska Psychiatric Inst'itute (F). 

Have these legislative intents been fulfilled? Four respondents (A, 

B, B, B) said that the GBMI laws were too recent to allow an assessment 
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of their effects. Six respondents said that at least some of the 

legislative purposes had been met (B, C, C, C, E, F). One of these, a 

superior court judge, believed that the alternative verdict is a 

"workable tool." All of the respondents who stated that the legislative 

purpose of the GBMI provision had been met, linked that purpose to the 

curtailment of the insanity defense in Alaska. A mental health 
I 

administrator indicated that no insanity acquittals had occurred since 

the enactment of the GBM! provision. He stated, however, that this may 

be due to the change in Alaska's insanity standard and not the GBMI 

provision. 

Four respondents expressed doubts about the i ntend~!d effects of the 

GBMI legislation (C, E, E, F). A judge and a mental health administrator 

questioned whether the GBM! provision made mental health care and 

treatment more 1 ikely for mentally di sordered offenders •. Two 

administrators, one from the Department of Mental Health and the other 

from the Department of Corrections, doubted whether the GBMI provision 

has led to greater public protection. Reportedly, of the nine GBMI cases 

in the system, none were convicted of serious crimes; most of the GBMI 

convictions were for low-order felonies and misdemeanors. According to 

one mental health administrator, these GBMI offenders simply have been 

"transinstitutionalized" from mental hospitals to prisons. That is, in 

the absence of the GBMI finding, they may have been found NGRI or subject 

to involuntary civil commitment proceedings. 

According to one legislator interviewed, no, specific opposition to 

the GBMI provisions emerged during the legislative deliberations; 

however, sentiment opposing the legislation centered on the argument that 

mentally disordered individuals should not be treated as criminals and 
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that the new insanity standard was too restrictive. Reportedly, no 

legislative actions in the mental health area currently are pending or 

have been proposed in Alaska. 

3. Characteristics of GBMI Offenders 

What are the characteristics of the defendants most likely to be 

found GBMI, as opposed to NGRI or guilty? Despite the opinion of two 

attorneys (B, B) that defendants charged with serious crimes are most 

likely to be found GBMI, a mental health administrator (E) responsible 

for mental health evaluation of GBMI offenders and a Department of 

Corrections official (F) indicated that the most salient characteristic 

of GBMI offenders is their conviction of low-order felonies and "public 

nuisance" crimes. 

Although this may be true, explained one attorney (B), such a result 

may be misinterpreted. He explained that defendants charged with very 

serious crimes may be subject to long periods of confinement, and may, 

therefore, be disinclined to plead GBMI, especially considering that 

gradual release is unavailable following GBMI conviction in Alaska. 

Those charged with less serious crimes, however, may plead GBMI because 

confinement is shorter and they may gain the advantage of treatment. 

Therefore, the legislative intent to curtail the insanity defense may 

have been met in cases involving serious crimes, because the defendants 

may opt for a guilty plea instead of the GBMI alternative. As a result, 

most of the GBMI offenders in Alaska may have been convicted of less 

serious crimes. 

One attorney (B), citing statutory distinctions between GBMI 

conviction and insanity acquittal, said that those defendants found NGRI 
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in Alaska under current law would be the most severely disturbed. A 

mental health administrator (F) noted that because no NGRI acquittals 

have occurred since enactment of the Alaska GBMI law, limited data exists 

to determine the characteristics of defendants most likely to be found 

NGRI, GBMI, and guilty. One corrections official (E) believed that no 

differences exist between defendants found GBMI and those found NGRI. 

One superior court judge (e) said that defendants who were mentally 

disordered yet rational would be found GBMI. Two other judges (e, e) 

said that they had insufficient information to ascertain the dominant 

characteristics distinguishing GBMI offenders from insanity acquittees 

and guilty offenders. 

Would those defendants found GBMI under Alaska law be found NGRI or 

guilty if the GBMI alternative were unavailable? All four attorneys (B), 

three superior court judges (e), and one mental health professional (E) 

responding to this question said that the defendants found GBMI in Alaska 

would have been found guilty under present Alaska law had the GBMI 

alternative been unavailable. Five of these respondents stated, however, 

that under Alaska's previous standard for insanity these defendants may 

have been acquitted by reason of insanity, suggesting that the 

displacement of NGRI acquittals by GBMI findings may be attributable 

primarily to a change in Alaska's insanity standard and not the GBMI 

provisions per~. Two corrections officials (E, F) were unable to 

express an opinion, except to indicate that several of the GBMI offenders 

in custody were "quite mentally ill. II One mental health program 

administrator (E) said that some GBMI offenders would be found guilty and 

others NGRI. 
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Asked whether recidivism rates would vary among released NGRI, GBMI, 
I 

and guilty offenders, five respondents offered speculations. Only one 

r~spondent, a mental health program administrator (F), said that most 

GBMI offenders have prior convictions and their high recidivism rate is 

likely to continue. In contrast, he added, NGRI acquittees tend to be 

one-time offenders. On the other hand, two judges (C, C) and one 

attorney (8) said that recidivism would be lower among GBMI offenders. 

One judge believed that recidivism rates among GBMI offenders would be 

lower because of the treatment and care provided as part of their 

sentences. Another respondent, a state prosecutor (B), believed that 

recidivism rates among GBMI offenders who committed serious crimes would 

be low but that GBMI offenders convicted of less serious crimes would 

tend to continue at a high rate. 

4. Procedures and Practices 

a. General 

Alaska's statutory GBMI procedures are depicted in Figure 1. As is 

true of the other figures in this part that depict statutory provisions 

in other states, Figure 1 is a simplification summarizing GBMI statutory 

provisions only. Other relevant provisions are omitted or collapsed. 

Notwithstanding the statutory provisions depicted in Figure 1, most 

respondents said that the GBMI alternative did not significantly change 

the processing of mentally disordered offenders (B, B, C, E, E, F, F). 

Three respondents qualified their opinions by statements concerning the 

recency of the Alaska GBMI legislation (F) or the differential treatment 

of GBMI offenders required by statute (E, F). One attorney (B) indicated 

that because no plea bargaining is used in Alaska as a matter of policy, 
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plea procedures have not changed. Another attorney (B) said that 

although the manner in which he handled cases involving mental disorder 

generally was unchanged, the GBMI law did focus client conferences on 

additional options. 

One private attorney (8) and one superior court judge (C) said that 

the processing of mentally disordered offenders has changed dramatically 

because of the GBMI alternative. The attorney noted that the number of 

defendants asserting the insanity defense had dropped significantly since 

the enactment of the GBMI legislation. The judge said that the GBMI 

alternative specifically recognized a defendant's treatment needs, which 

before frequently were neglected. He stated that before the GBMI 

alternative it was "easy for defense counsel to assume a defendant's 

mental health." Three respondents (A, B, C) stated that it was simply 

too early to tell whether the GBMI alternative in Alaska has changed the 

processing of mentally disordered offenders. 

b. Pre-trial Mental Health Examination 

In Alaska, if a defendant has given notice of intention to make his 

or her mental health an issue at trial, the court appoints at least two 

mental health evaluators to examine and report on the defendant's mental 

condition. 13 One mental health examiner (E) who regularly receives 

requests for mental health evaluations from the superior court, stated 

that his methods of evaluating GBMI defendants were no different from the 

methods employed with other defendants. He stated that no difference 

should be expected because the pre-trial issues that the examiner must 

address are the defendant's competency to stand trial, appreciation of 

the nature and quality of the misconduct, and capacity to have a culpable 
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mental state,14 but not necessarily the defendant's appropriateness for 

a GBMI finding. 

c. Mental Health Expert Involvement 

When asked whether the GBMI law in Alaska had changed the involvement 

of mental health experts in criminal proceedings, five of seven 

respondents stated that the GBMI provisions have had little effect (B, B, 

B, C, C). One attorney suggested that because the GBMI alternative 

raises the same issues as the insanity defense, the involvement of mental 

health experts would be the same. Another attorney stated that the same 

number of defendants will be mentally ill regardless of the availability 

of the GBMI finding; therefore, although the involvement of mental health 

experts may have shifted somewhat from the adjudication stage to the 

disposition stage of the criminal proceedings, the amount of mental 

health resources are approximately the same. 

One respondent, a superior court judge (C), stated that the GBMI 

alternative would reduce the involvement of mental health experts because 

a GBMI finding is "more consistent with treatment needs," suggesting that 

the GBMI alternative would clarify or reduce the treatment options that 

mental health experts must consider. Only one respondent, a public 

defender (B)~ said that the availability of the GBMI finding would 

require more mental health expert involvement. 

d. Criteria Used by Judges 

Four attorneys (B) responded to a question about criteria or factors 

judges use in reaching GBMI, as opposed to NGRI and guilty, 

determinations. One attorney noted two criteria: the commission of a 

very serious, perhaps heinous offense, and a history of unsuccessful 

mental health treatment and care. The other three attorneys were unable 

2-70 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I , 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
'I 
I 

to specify criteria or factors but indicated that the availability of the 

GBMI alternative may have caused mitigating factors, below the threshhold 

for an insanity determination, to become more salient. One attorney 

indicated that, knowing that a GBMI offender would receive a prison 

sentence, judges are less reluctant to determine that some type of mental 

disorder exists. Another attorney suggested that while the evidence in 

insanity cases is always the same, regardless of the availability of the 

GBMI finding, judges may be "less punctilious" about deciding close 

cases. 

When asked their opinion about whether judges generally understand 

and make the appropriate distinctions between the definitions of insanity 

and mental illness as used in the GBMI determination, two of the four 

attorneys (B, B) indicated that judges do make clear distinctions between 

these two concepts. Two attorneys (B, B) believed that it was too early 

to tell whether judges properly understand and make appropriate 

distinctions between insanity and mental illness. One of these attorneys 

stated that the concepts were good but their articulation in the Alaska 

statute did not facilitate understanding. He said that the language was 

unduly complicated and required reading of the commentary to the statute 

for a proper understanding. 

e. Juries 

Contrary to a strict reading of Alaska's GBMI statutory provisions, 

as depicted in Figure 1, a jury makes a GBMI determination only after it 

has rejected an affirmative defense of insanity or has found a defendant 

not guilty of the crime charged for lack of ~~. One respondent, an 

assi~::ant attorney general (B), pointed out, however, that "[t]his is not 

to say that the jury actually returns to court to annouce a verdict and 

then is directed to renew deliberations on the GBMI issue." 
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As noted earlier, only one of the 12 to 15 GBMI findings reached in 

Alaska since the enactment of the GBMI legislation has been a jury 

verdict;15 the other GBMI findings have been reached by plea agreements 

or bench trials. Asked whether the GBMI law in Alaska has increased or 

decreased the number of jury trials in cases involving mental aberration, 

five of nine respondents said either that it has had no effect on jury 

trials (B, B) or that they were unable to make a determination (e, E, 

E). One of these respondents suggested that fewer jury cases occur, but, 

noted that the change is more likely attributable to the change in the 

insanity standard in Alaska, not the availability of the GBMI finding. 

Three respondents (8, e, e) believed that the GBMI law has decreased 

the number of jury trials in cases involving mental aberration. One 

respondent, a private attorney, suggested that the availability of the 

GBMI alternative provided a disincentive for defendants to raise the 

insanity defense because the chances for success were smaller. Also, 

jury trials may be avoided because the availability of the GBMI 

alternative may increase the incentive to raise the issue of mental 

disorder at the dispositional stage of the criminal proceedings rather 

than in the adjudication stage. A judge said that the availability of 

the GBMI finding may decrease the number of jury trials because defense 

attorneys may consider the result of a GBMI finding inevitable. 

One attorney (B) speculated that although Alaska may have experienced 

a decrease in the number of jury trials in cases involving mental 

aberration shortly after enactment of the GBMI legislation, jury trials 

may increase in the future due to the perceived loophole of the mens ~ 

defense. 16 This attorney's response suggests that he did not attribute 

any change in the number of jury trials to the GBMI provision per see 
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Alaska does not have standardized jury instructions regarding mental 

disease or defect. With only one GBMI verdict having been rendered since 

the enactment of the GBMI statute, only two respondents (C, C) were 

willing to speculate about specific aspects of juror understanding and 

decision making in GBMI cases. One superior court judge believed that 

jurors could handle the GBMI concept. He stated that the GBMI verdict 

IIgets jurors off the horns of a dil enuna. II He sai d that the GBMI 

alternative IIsaves a lot of distortion of the system. II Another judge, 

who heard the only jury trial in a GBMI case in Alaska, and who had 

debri efed the jury after the trial concl uded, stated that the jurors 

understood and made the appropriate distinctions between the definitions 

of insanity and mental ill ness as appl ied in the GBMI verdi ct. He sai d 

that the jury in the case was bright, felt sympathy for the defendant, 

and was very concerned about treatment. He also felt that the jury 

understood the expert testimony at trial and understood the instructions 

given to them. Further, he stated that the jurors understood the 

dispositional differences between an NGRI and a GBMI finding. 

Three attorneys (B, B, B) speculated that jurors would understand and 

make the appropriate distinctions between the definitions of insanity and 

mental illness als used in the GBMI verdi ct. They were 1 ess sure about 

jurors I understatnding of expert testimony presented at trial. One 

attorney said that jurors generally understand expert testimony, another 

was unable to answer, and the third said that jurors would understand 

expert testimony when it is consistent, suggesting that conflicting 

testimony might confuse jurors. 

The same attorneys (B, B, B) disagreed about whether jurors 

understand the dispositional differences between a finding of NGRI and a 
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finding of GBMI. Two of the respondents said that jurors generally 

understand these dispositional differences; the third respondent said 

that jurors probably misunderstand the differences. The latter 

respondent, a prosecutor, admitted that shortly after the enactment of 

the GBMI 1 egi sl ation many of the Al aska prosecutor's incorrectly assumed 

that all GBMI offenders were placed in a mental health facility, instead 

of the Department of Corrections, for treatment and care. Two attorneys 

{B, B} said that jurors typically understand the jury instr'uctions 

provided to them in GBMI cases; a third (B) said that he had too little 

information to answer the question. 

One respondent, a private attorney with extensive experience as a 

jury trial lawyer, said that insufficient data exists to answer questions 

about juror decision making in GBMI cases. He contended that a major 

weakness of the GBMI legislation is its complexity when administered 

through a jury trial. He indicated that the original proposed 

legislation allowed for a GBMI determination by a judge, not a jury, at 

the time of disposition only. He feared that the GBMI question would 

confuse jurors. 

f. Sentencing 

Alaska law provides for the imposition of any sentence following a 

GBMI finding that could be imposed on any other defendant convicted of 
17 the same offense. When asked whether the length or type of sentence 

for guilty and GBMI offenders differ in practice, five out of seven 

respondents (B, C, C, C, F) indicated that they did not. Two 

respondents, both attorneys (B, B), said that GBMI defendants may receive 

less severe sentences. One of these respondents, a public defender, said 

that judges may view GBMI offenders' mental illnesses as mitigating 
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factors. In contrast, one mental health examiner, who believed that 

sentencing generally did not differ between GBMI and other offenders, 

noted that in the only case in which he testified during the sentencing 

hearing the GBMI defendant was dealt with harshly; that is, he was given 

the maximum sentence plus five years probation. 

Two out of three of the superior court judges (C, C) interviewed 

stated that the criteria used for placing offenders on probation do not 

differ between GBMI offenders and guilty offenders. One judge eC} 

indicated, however, that different criteria may be used for GBMI 

offenders, noting Alaska's statutory requirement for mental health 

screening before probation18 and the statutory limitation of gradual 

release of GBMI offenders. 19 

g. Comparative Lengths of Confinement 

Respondents were split regarding whether GBMI offenders or NGRI 

acquittees who have similar backgrounds generally remain in involuntary 

confinement longer. Five out of nine respondents said that GBMI 

offenders are likely to be confined longer (B, B, C, C, F). One 

respondent, an assistant attorney general (B), stated that although GBMI 

offenders generally are confined longer, insanity acquittees who 

committ~d very serious crimes may be confined longer. A mental health 

administrator {F} stated that although NGRI acquittees are committed for 

longer periods, confinement is subject to modification in periodic review 

hearings. Therefore, GBMI offenders may be sentenced longer simply 

because they are not eligible for early release under Alaska law. 

Four respondents stated that, all things being equal, NGRI acquittees 

spend longer periods under involuntary confinement than GBMI offenders 

(B, -B, C, F). A superior court judge speculated that although the 
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original sentence given GSMI offenders typically will be longer than the 

initial period of confinement of insanity acquittees, with continued 

confinement following periodic reviews, insanity acquittees may in fact 

be detained for longer periods than GBMI offenders. The more serious the 

offense, the more likely an insanity acquittee is going to be confined 

for longer periods of time than a GSMI offender with similar background, 

stated one prosecutor. In cases involving minor offenses (e.g., 

disorderly conduct), however, the length of confinement of insanity 

acquittees and GSMI offenders should be about the same. 

h. Parole 

When asked whether GSMI offenders are paroled more frequently than 

similarly situated guilty offenders, most respondents noted Alaska's 

statutory restriction on furlough, work release, and parole of GSMI 

offenders receiving treatment. 20 Notwithstanding this restriction on 

parole of GSMI offenders receiving treatment, however, one private 

attorney (S) argued that GSMI offenders will, except for their receipt of 

treatment, be considered for parole like any other inmate. He stated 

that GSMI offenders must receive treatment until they are no longer 

mentally ill and dangerous. As long as they are considered mentally ill 

and dangerous and are receiving treatment, they may not participate in 

gradual release programs, including parole. An argument against any 

equal protection challenge to Alaska's statutory restriction of gradual 

release for GSMI offenders is, according to this attorney, that any other 

prison inmate who is considered dangerous would also not be eligible for 

gradual release. Furthermore, any equal protection challenge must also 

compare the class of GSMI offenders with mentally ill and dangerous 

individuals who may have been involuntarily hospitalized by civil 
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commitment proceedings. Both groups are not subject to release, he 

contended. 

According to two of the respondents (B, C), GBM! offenders may be 

paroled earlier than guilty offenders. One prosecutor speculated that· 

GBM! offenders may be paroled more frequently due to the parole board's 

consideration of the success of treatment and care prior to parole. 

Another respondent, a superior court judge (C) said that although GBM! 

offenders generally may not be considered for parole any differently than 

other offenders, GBM! offenders may come before the parole board 

earlier. For example, a GBM! offender may receive a sentence of 15 

years. For the first five years, he or she may receive mental health 

treatment and care with credit for· time during treatment. Upon 

successful completion of treatment and care, the G8M! offender may return 

to the general inmate population and become eligible for parole as would 

any other offender. His or her time during treatment may cause the case 

to come before the parole board earlier. 

The state legislator, who was one of the authors of the G8MI 

legislation, stated that the statutory provision limiting the gradual 

release of G8MI offenders21 was not a major consideration for the 

original drafters of the legislation. Reportedly, the original authors 

did not specifically include a provision for limitation of gradual 

release. He believed that the Alaska House, not the Senate, included the 

restrictions. 

i. Treatment 

According to one corrections administrator (F), 1500 inmates are in 

the Alaska corrections system. Nine G8MI offenders are in the system. A 

mental health official (F) put the number of G8MI offenders within the 
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correctional system at ten as of July 6, 1984. The Alaska statute 

provides that the Department of Health and Social Services "sha11 pr'ovide 

mental heal ttl treatment to ·a defendant found guil ty but mentally ill ••• 

[and] shall detennine the course of treatment."22 In practice, 

treatment for GBMI offenders is provided by Alaska's Department of 

Corrections with the assistance from the Department of Health and Social 

Services, which administers the Alaska Psychiatric Institute. Effective 

March 1, 1984, the Department of Corrections became a separate unit; 

before that it was a division of the Department of Health and Social 

Services. The Department of Corrections has fonnal custody of all GBMI 

offenders and retains the ultimate responsibility for them. The Division 

of Mental Health of the Department of Health and Social Services is, 

however, responsible for providing treatment of GBMI offenders at the 

Alaska Psychiatri~ Institute. 

When asked how determinations are made about which offenders will 

receive mental health treatment and care and whether the label of "guilty 

but mentally ill II plays a role in such determinations, both an official 

of the Department of Corrections and a mental health program 

administrator (F, F) stated that such detenninations are the same whether 

an offender has been adjudged GBMI or not. All inmates are evaluated by 

a forensic team and treatment and care is provided only when clinically 

indicated. not necessarily when legally determined. According to the 

mental health program administrator, "no changes have yet been made with 

regard to GBMI offenders having a greater right to treatment" than other 

offenders. Currently, three GBMI offenders are receiving treatment at 

the Alaska Psychiatric Institute. 
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The mental health program administrator, who is involved in 

developing and providing mental health treatment to GBMI offenders and 

insanity acquittees, stated that GBMI offenders would~ as a matter of 

course, be provided with a treatment plan. He noted, however, that such 

a plan may be nothing more than a plan to provide no treatment at all. 

Again, he stated that treatment ~s provided only when clinically 

indicated. He noted a currently pending major' class action suit, Cleary 

v. State,23 charging inadequate mental health treatment for mentally 

disordered offenders. 

If treatment is provided GBMI offenders, that treatment is the same 

as that available to any other inmate within Alaska's correctional 

system: inpatient treatment at the Alaska Psychiatric Institute; 

treatment within the correctional setting including chemotherapy, 

behavior therapy, counselling, education and group therapy;.treatment 

provided by private contractors under arrangement with the Department of 

Corrections. Currently, the Department of Corrections has four mental 

health workers. 

Both officials of the Department of Corrections and the Department of 

Mental Health and Social Services (F, F) agreed that even though GBMI 

offenders are not more likely to receive treatment than offenders in the 

general inmate population, they may be more likely to be evaluated 

because the records of previous mental health examinations may "flag" 

their mental health histories. Also, according to the Department of 

Corrections official, public attention on the GBMI offe~ders may have 

prompted a more careful, albeit informal, scrutiny of GBMI offenders that 

may have some bearing upon the likelihood of their treatment and care. 

Another mental health program administrator (E), who also performs 
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court-ordered mental health evaluations and works as part of a 

consultation team associated with the Department of Corrections, noted 

that GBM! offenders are ensured mental health evaluation on an inpatient 

basis prior to the expiration of their sentence. He also shared the 

sentiment expressed by the mental health program administrator and 

correcti ons offi ci a 1 that GBMI offenders may recei ve more attenti on 

because of the recency and uniqueness of the GBMI finding and the public 

attention that has been focused upon it. One respondent (E), a 

psychological counselor in the Department of Corrections, indicated that 

no difference exists in the types of treatment provided GBMI offenders 

and others. They are lIequally crazy in the general population,1I he 

stated. 

Although corrections and mental health personnel (E, E, F) agreed 

that offenders adjudged GBMI are no more likely to receive treatment than 

prisoners with mental disorders in the general inmate population, the 

four attorneys (B, B, B, B) and two judges (C, C) who addressed the issue 

had different perceptions. Only one attorney and one judge agreed with 

their colleagues in the corrections and mental health systems that GBM! 

offenders would not receive preferential treatment (B, C). Three 

attorneys (B, B, B), including a prosecutor, an assistant attorney 

general, and a private attorney, and a judge (C) believed, however, that 

GBMI offenders would be more likely to receive treatment. The prosecutor 

contended that GBM! offenders had a right to treatment within the 

correctional system and would, perhaps, receive slightly preferential 

treatment. The assistant attorney general indicated that GBM! offenders 

would receive preferential treatment because such treatment is mandatory 

for GBM! offenders and only discretionary for offenders in the general 
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inmate population. A private attorney said that the Department of 

Corrections had taken their statutory obligation to provide treatment 

very seriously. He noted that changes were underway to dedicate a wing 

of a hospital for treatment of GBMI offenders. A superior court judge, 

who was less sure about the preferential treatment that might be afforded 

GBMI offenders ,I nonethel ess said that he si ncerely hoped that GBMI 

offende~s would be more likely to receive treatment than offenders in the 

general prison population. He said tni),t he would be IIticked off and 

disappointed if GBMI offenders get the same treatment. 1I 

j. Transfers Between the Corrections and Mental Health Systems 

Transfer of GBMI offenders from the general prison population to a 

mental health or mental retardation facility or the return of a GMBI 

offender from a mental health or mental retardation facility to the 

general prison population is accomplished by administrative procedures 

without formal evidentiary hearings. Typically, communications are made 

regarding an offenders readiness for transfer and any treatment or 

aftercare arrangements that need to be made. Given that the Department 

of Corrections only became a separate entity, apart from the Department 

of Health and Social Services, in March of 1984, no formal transfer 

procedures for GBMI offenders have been developed. 

5. Costs 

Four out of seven respondents said that the availability of the GBMI 

alternative would increase the overall costs to the mental 

health-judicial system in Alaska (8, C, F, F). One mental health program 

administrator said that the increased costs associated with more 

evaluations and more transfers would be inevitable. He did not, however, 
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obj~ct to these increased costs, indicating that the mental 

health-judicial system should shoulder the responsibility for forensic 

patients, a responsibility that he said is reflected in upcoming. budget 

requests for a forensic mental health unit within the corrections system. 

A corrections administrator noted that in 1983 the bed costs for 

jails and prisons were approximately $75 per day, while the costs 

associated with a stay in the Alaska Psychiatric Institute was 

approximately $206 per day. When offenders receive treatment in the 

latter facility, costs would rise. One superior court judge (e) noted 

that "rehabilitation is expensive. II One attorney noted that increased 

costs may be associated with the GBMI alternative, it may have the 

positive tradeoff of forcing public attention on the inadequate mental 

health treatment and care provided in prisons in Alaska. 

Only one respondent, a superior court judge (e), said that the 

availability of the GBM! alternative in Alaska would decrease costs based 

upon his assumption that "jails are less expensive than hospitals." Two 

attorneys and one judge (B, B, C) agreed in their opinion that the 

availability of the GMBI alternative would utlimately have no effect on 

the costs of the mental health-judicial system. One attorney noted that 

the concern for rising costs in Alaska may not be as acute as in other 

states because the Alaska public treasury is "filled by oil money and not 

a personal income tax. II 

6. Perceived Strengths and Weaknesses of GBMI Provisions 

Asked about what they perceived as the strengths and weaknesses of 

Alaskals GBMI legislation, respondents offered differing opinions. These 

opinions are reflected in Table 7. 
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I Tabl e 7 

I 
Perceived Strengths and Weaknesses of 

Alaska's GBMI Provisions 

I Respondents 

IStrengths 

B C E F 

A 1 2 3 4 1 2 3 1 2 1 2 Tota,l 

IIIncreased Public Protection X X X X 4 

Treatment Provisions X 1 
~eduction of NGRI Acquittals X 1 

Shift of Focus on Disposition X X 2 

Irore Rational Classification X X X 3 

Reflection of Public Sentiment X X 2 ro Strengths X 1 

reaknesses 

~nconstitutionalitY/Immurality X X 2 

voidance of Difficult Moral 
Decisions X 1 

IIEmPhasis of Punishment 
over Treatment X 1 

IICurtailment of Proper 
Insani ty Defense X 1 

Victimization of Less 
Serious Offenders X 1 

I Practi ca 1 Unneccessi ty X X 2 

Jury Instead of Judge 
II Determination X 1 

No Actual Treatment X X 2 

I Increased Mental Treatment 
Health Liability X 1 

No Gradual Release Provision X X X 3 

i I No \~eaknesses X 1 

i I 
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When attorneys were asked under what circumstances they might advise 

a client to enter a GBMI plea, one attorney (B) stated that he would 

never advise a client to do so, while two other attorneys (B, B) beleived 

that they would not do so unless the defendent "is looking at a lot of 

prison time and he has nothing to loose" by entering a GBMI plea. On the 

other hand, one attorney in private practice (8) said that he might 

advise a client to enter a GaMI plea if he or she had been charged with a 

less serious crime associated with a short sentence during which a client 

may benefit from a period of treatment and care or if he thought that the 

GBM! plea might influence a judge "to go light on the defendant." 

The three judges interviewed also differed in their views about the 

advantages and disadvantages offered by the GBMI finding. Two judges (C, 

C) said that the GBMI finding may hold out a promise of treatment; 

however, no advantage, would accrue to the convict if that promise is not 

fulfilled. One judge noted that if Alaska's insanity laws were indeed 

tightened with the enactment of the GBMI provisions such that NGRI 

acquittals are drastically curtailed, and no treatment is actually 

provided under the GBMI provisions for those who might otherwise be found 

NGRI, than much would be lost. Another judge (C) could not imagine any 

advantages offered by the GBMI plea and verdict. He stated that the 

sentence is the same and the priority for treatment within the 

correctional system is the same regardless of the presence of the GBM! 

law. He noted that even if treatment is provided to GBMI offenders 

within the mental health system, the offender returns to prison when 

treatment is over. "Why get well if cure results in imprisonment?" he 

asked. 
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B. Delaware 

1. Introduction 

Effective July 2, 1982, Delaware enacted legislation providing for a 

plea and verdict of guilty but mentally ill (GBMI}.l During August and 

September, 1984, thirteen (13) individuals, including a Department of 

Justice official (A1), a legislator (A2), a deputy attorney general 

(81), a public defender (B2), tw~ superior court judges (C l , C2), 

four mental health evaluators (D l , D2, El , E2), one corrections 

official (F l ), one Department of Mental Health official (F2), and one 

parole official (Hl ), were interviewed about the history, operation and 

consequences of Delaware1s GBMI law. Together, these thirteen 

individuals directly or indirectly were involved ,in the estimated four 

cases in which 'a GBMI finding has been rendered in Delaware. At the time 

of the interviews, no jury verdicts of GBMI had been rendered; all 

findings had been reached as a result of pleas or bench trials. 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with GBMI Enactment 

Delaware1s enactment of 63 Del. Laws. ch. 328 brought into existence 

the GBMI law while substantially altering the existing not guilty by 

reason of insanity (NGRI) statute. 2 Under the new provisions, the 

volitional prong of the former NGRI criteria was removed and transferred 

to the GBMI criteria. 3 This change significantly has narrowed the 

ability of a defendant to be found NGRI in Delaware. The new statute did 

not alter burden of proof requirements in insanity cases; the defense has 

remained an affirmative defense, requiring the defendant to prove his 
. .t 5 lnsanl y. 
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When asked whether any other statutory or administrative changes had 

been effected affecting mentally disordered defendants, respondents all 

agreed that the only changes to date had been those contained within the 

actual GBMI provisions. No other external factors have affected 

application of the law to mentally disordered defendants (A" A2, 

Bl , B2, C" C2). 

b. Precipitating Factors 

When asked whether a particular case, incident, or problem led to 

enactment of Delaware's GBMI statute, respondents all agreed that the 

national attention focused on the "problem" of the insanity defense after 

the Hinckley decision was the precipitating factor that enabled passage 

of the bill (Al , A2, Bl , B2, Cl , C2, F2). One legislator 

pointed out, however, that the bill originally had been offered in the 

General Assembly in 1978, three years before Hinckley, in response to a 

local NGRI case. He conceded, though, that not until after Hinckley was 

sufficient impetus gained to enable passage. 

c. Legislative Intents 

When asked about the purpose of Delaware's GBMI legislation, 

respondents' replies fell into the following categories: 

(1) to undercut insanity defense (Al, 02, F2, 
Hl ); 

(2) to provide a compromise verdict (Al, Bl, 
Dl, El); 

(3) to close loopholes (A2, E2); 

(4) to eliminate insanity malingering (A2, E2); 

(5) to abolish irresistible impulse test (B2, Cl); 

(6) to answer politial constituents' concerns (B2, 
C2, 02); and 

(7) to provide for criminal responsibility despite 
mental illness (D3, E2, F2, H2). 
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Have these legislative intents been fulfilled? The respondents were 

evenly split on this question: six believed that the intents had been 

fulfilled (A2, 82, C1, C2, 01, O2' while six others believed 

they had not (A1, 81, E1, E2, Fl , F2). Two respondents, a 

legislator (A2, and a superior court jUdge.s (Cl ', both said that the 

law had succeeded because no pleas of irresistible impulse as a result of 

temporary insanity had occurred since enactment. A mental health 

evaluator (02' agreed that the definitional shift had made it much more 

difficult to be adjudicated NGRI. He also said that the intent had been 

fulfilled in that the General Assembly had responded to a perceived need 

II of the general populace. The public defender (82' agreed; if the 

I 
I 
I 
I 
I 
I 
I 
I 
I 

II 
I 

intent of the legislation was to placate constituents then passage of the 
. P 

bill itself fulfilled that intent. One mental health evaluator (01) 

said that the law had gone even farther than fufi11ing its intention. 

His opinion was that the statute was an assault on the whole concept of 

mens rea and was merely an expedient way to get mentally ill offenders 

into the prisons and off the streets without facing the issue of 

adequately evaluating the mental condition of a defendant. A superior 

court judge (C2) observed that the law may have fulfilled its intent 

but still may not have accomplished anything; he said that Delaware never 

had a problem with the insanity defense. 

Of those respondents that said the law had not fulfilled the 

legislative intent, two respondents, a Department of Justice official 

(Al ) and a mental health evaluator (E l , both believed that 

utilization of the law was so low that it could not have done its job. 

The prosecutor (B,) said that the distinction between mental illness 
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and insanity was too fine for a lay jury to appreciate, consequently the 

GBMI law's potential was not being reached. A mental health evaluator 

(E2) observed that, based on his perception of the number of people 

convicted with severe thought disorders and their subsequent treatment 

within the correctional system, GBM! had made no difference at all. The 

Department of Corrections official (Fl ) stated that, in his opinion, 

the law was unnecessary. Delaware, he explained, had a de facto GBr~I law 

as far back as 1969 when mentally ill criminal offenders were 

incarcerated at the state hospital rather than the prison. Finally, the 

Department of Mental Health (DOMH) official {F2} said that attorneys 

would continue to push for NGRI findings instead of GBM! as long as they 

had a chance for acquittal, so the law would do nothing to decrease 

assertion of the insanity defense. 

According to the Department of Justice official who helped to draft 

the 1 egi sl ati on (Al ), noone opposed to the bi 11; it was vi ewed as "1 aw 

and order ll legislation. The legislator (A2) observed that the only 

opposition to the bill as he saw it came from a small coalition of 

minority interests. 

3. Characteristics of GBMI Offenders 

What are the characteristics of the defendants most likely to be 

found GBMI, as opposed to NGRI or guilty? A prosecutor (Bl ) and a 

public defender (B2) said that mentally ill defendants who were unable 

to appreciate the wrongfulness of their actions probably would be found 

NGRI while those who were aware of the wrongfulness of their actions 

would be GBM!. A judge (C,) said that an offender with a history of 
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minor offenses and mental disorders who otherwise could function within 

society probably would be found GBMI. The other judge (C2) and a 

mental health evaluator (02) said that too few defendants have been 

found GBMI or NGRI to permit characterization. Another mental health 

evaluator (E1) said that GBMI offenders are temporarily insane due to 

short-term stress, perhaps coupled with personality disorder, or have 

long histories of mental disorders with dependency on psychotropic 

medications. He added that the mental illness must be related to the 

crime. Another mental health evaluator (E2) said that poor, 

unemployed, B1 ack defendants charged wi th seri ous crimes, were most 

likely to be found GBMI. A Department of Corrections official (Fl ) 

believed a direct cor-relation exists between financial independence and 

the ability to convince a jury of a defendant's insanity. The more 

resources at a defendant's disposal, he said, the more likely he was to 

persuade a jury to render a NGRI verdict. Finally, one mental health 

evaluator (01) refused to speculate on characteristics; he said that 

the "whole [GBM!] concept [was] a cop out; one either has mens rea or 

not. II 

The respondents disagreed regarding whether those defendants found 

GBM! under Delaware law would have been found NGRI or guilty if the GBMI 

option had been unavailable. Three (C" C2, F2) said they would 

have been found NGRI, two (B2, O2) said guilty, and three (B l , 

C" F,) said generally that neither finding was more likely than the 

other. A prosecutor (Bl ) speculated that in marginal cases the 

relative number of NGRI acquittals versus convictions would remain 

unchanged. The defense attorney (B2) said that his GBMI client would 

2-91 



have been found guilty because he knew the act was wrong and would, 

therefore, have failed the lack of cognition requirement for an NGRI 

finding. One mental health evaluator (01) believed that a verdict 

could have gone either way; a jury, in his opinion, will sometimes find a 

defendant guilty who should be found NGRI because they want a compromise 

verdict. Another mental health evaluator (E l ) cited a defendant's long 

mental illness background as a sufficient basis for an NGRI acquittal. 

The Department of Corrections official (Fl ) reiterated his point that 

financial resources dictate the end product. He said that if the 

defendant had more money to support his defense, a finding of NGRI might 

have been effected. If he had less, he would have been found guilty. 

Asked whether recidivism rates would vary among released NGRI, GBMI, 

and guilty offenders, respondents offered the following observations. 

The prosecutor (Bl ) related that he was aware of a high degree of 

recidivism among people whose behavior was influenced by mental illness. 

He believed that hospitalization had made little impact on the behavior 

of those people and that an individual's failure to take prescribed 

medications was probably the single greatest factor affecting recidivism 

within both the GBMI and NGRI groups. On the other hand, the defense 

attorney (82) believed that treatment provided the GBMI offenders would 

tend to lower that group's recidivism rate. One superior court judge 

(C l ) said that recidivism had not been a problem among NGRI acquittees 

because their crimes tend to be single, isolated incidents. Under such 

circumstances, he said, the patient tends to respond favorably to 

treatment. He speculated that in cases involving repetitive behavior 

where defendant's are found GBMI, such as child molestation, treatment 
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may cut down on recidivism by curing the illness. The other judge (e2) 

said, however, that the quality of the treatment and the defendant's 

participation determined the treatment's effectiveness and its impact on 

recidivism. One mental health evaluator (E l ) commented that NGRI 

acquittees remafn in the state hospital for extensive periods because 

their psychiatrists fear future violent behavior. He said that several 

NGRI acquittees had been removed from the maximum security ward and 

placed in open wards but that very few have actually been released. The 

few that have been released back into the population "have not caused 

much trouble." Another mental health evaluator (E2) said that 

recidivism rates among released NGRI acquittees and GBMI offenders 

suffering from severe psychoses would not differ. The Department of 

Mental Health official (F2) reported that the sample si~e was 

insufficient to permit speculation because only three out of 20 NGRI 

acquittees had been released by the time of the interview. 

4. Procedures and Practices 

a. General 

Delaware's statutory G8MI procedures are depicted in Figure 2. When 

asked whether the GBMI alternative significantly changed the processing 

of mentally disordered offenders through the mental health-justice 

system, most respondents (Al~ 8" C" C2, Fl , F2) replied 

that little or no change had vccurred. Only one respondent, a defense 

attorney (82), commented that although no changes in the pretrial and 

trial phases had occurred, post-conviction processing of mentally 

disordered offenders had changed. 
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Figure 2. Delaware's Statutory GBM! Procedures 
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b. Pre-Trial Mental Health Examinations 

In Delaware, pre-trial mental health screening is conducted through 

the Public Defender's office. This screening generally occurs before a 

bail hearing (02), When asked whether the method for conducting 

evaluations of GBMI defendants differed from the methods used with other 

defendants, one mental health evaluator (01) replied that his 

procedures were the same. Another mental health evaluator (02) said 

that because preliminary evaluations are performed without knowledge of 

the offender's intended plea, no difference would exist between 

evaluation techniques for NGRI or GBMI pleas. A third mental health 

evaluator (E2) stated that his methods of evaluation were not dependent 

Oft a client's status; he always administered his testing and evaluation 

using a "continuous variable" view of the client which takes into effect 

all of the external forces affecting a client's behavior but which does 

not necessarily create any distinction based on GBMI or NGRI assertions 

by the client. 

c. Mental Health Expert Involvement 

When asked whether the GBMI law in Delaware had changed the 

involvement of mental health experts in criminal proceedings, both 

attorneys surveyed replied yes. The prosecutor (Bl ) said that experts 

would have to make finer distinctions in pointing out the differences 

between GBMI and NGRI. The defense attorney (B2) observed that experts 

now were testifying even in pleadings procedures to help judges in making 

decisions regarding mental illness. He asserted that, before GBM!, 

mental health expert testimony never would have been used if a defendant 

entered a guilty plea. One superior court judge (C,) said that 

involvement of mental health experts had not increased while the other 
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(C2) said that, especially as the mental health evaluation resource in 

the Public Defender's office became more sophisticated, the involvement 

of experts definitely would increase. He also said that as the courts 

become more sophisticated in dealing with mentally disordered defendants, 

they might demand more expert testimony. 

d. Criteria Used by Judges 

Two respondents addressed the criteria or factors judges use in 

making GBMI decisions. The prosecutor (B1) said that a judge listens 

to any expert testimony presented and then applies the statutory criteria 

analytically to that testimony. In other words, the facts presented in 

each individual case would const~tute the criteria judge considered in 

making GBMI determinations. The defense attorney (B2) observed a case 

in which the judge referred to a copy of the GBMI statute and asked the 

expert to frame his testimony within the statute. By doing this, the 

judge was better able to determine whether the defendant's mental illness 

fell within the scope of the law. The criteria he used, then, were those 

set forth in the statute. 

When asked whether judges generally understand and make the 

appropriate distinctions between insanity and mental illness, both 

attorneys replied affirmatively. The defense attorney (82) said that 

judges were very careful in this area and the prosecutor (81) replied 

that he was "extremely impressed with the sensitivity expressed by judges 

in handling G8MI pleas; the nature of questioning showed a clear and 

thorough understandi ng. II 

e. Juries 

8ecause no jury verdicts of GBMI have occurred in Delaware, the 

respondents speculated based on their experiences and observations of 
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jury practices in similar circumstances. When asked whether the GBMI law 

might increase or decrease the number of jury trials involving mental 

aberration, the two attorneys each said no. One (Bl ) said that GBMI 

availability might reduce the potential number of jury trials. The other 

(B2) thought that jud~es could better make the necessary distinctions, 

so he would opt for a bench trial in a potential GBMI case. One judge 

(el ) said that no change would occur because the insanity defense 

rarely is raised. He added, however, that GBMI could be a fairly 

effective plea-bargaining tool for the state and ther~by implied that a 

decrease in jury trials might result. One mental health evaluator (E2) 

speculated that the number of defendants raising the insanity defense 

might.decrease under GBMI and cause a lowering of the number of jury 

trials. 

The respondents were evenly split regarding whether jurors would be 

able to understand and make appropriate distinctions between insanity and 

mental illness. Olle judge (e l ), who had presided over a jury trial in 

which the insanity defense was asserted, said that the jury did not 

understand the difference between guilty and GBMI; he believed that "the 

expressions on their faces and looks from their eyes ll conveyed their lack 

of understanding. The defense attorney (B2) agreed that the 

distinction would be too fine and difficult for jurors to understand. 

The prosecutor (B,), on the other hand, speculated that the jurors 

would have no trouble understanding the concept, but probably would fail 

in objectively applying the law to the facts. Another judge (e2) 

stated, however, that he has "been amazed by how a jury, gi ven the proper 

instructions, has been able to handle complex issues." 
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The respondents also were split regarding whether jurors understand 

the expert testimony presented at trial. One judge (C1) said that 

jurors did not understand while the other (C2) said they did. The 

defense attorney (B2) said that expert testimony tended to be too 

technical for lay jurors to understand. The prosecutor (Bl ) obs~rved 

that jurors are "always impressed when an expert testifies and always pay 

attention. II He opened, however, that a jury construes the testimony to 

support the result it prefers. When asked whether jurors understood the 

dispositional differences between a finding of GBMI and NGRI, all four 

respondents (B1, B2, Cl , C2) agreed that jurors were not 

permitted instructions regarding the dispositional differences. At the 

time of the interviews standardized instructions had been drafted but had 

been adopted yet. One attorney (B1) said, however, that the 

well-informed jury might be aware of the differences anyway. 

f. Sentencing 

Delaware law provides for the imposition of any sentence on a GBMI 

defendant that lawfully could be imposed on any defendant found guilty of 
6 the same offense. When asked whether the length or type of sentence 

for guilty or GBMI offenders differ in practice, all six respondents 

agreed that the GBMI label would indeed effect a discrepancy in 

sentencing. Two respondents (B" H,) said that GBMI offenders 

receive longer terms while three others (B2, C" F2) said the 

opposite was true. The prosecutor (B1) and a parole official (H l ) 

said that longer sentences would be imposed because the public perceived 

GBMI defendants as being great risks to society. A defense attorney 

(B2), a superior court judge, and a Department of Mental Healh official 

(F2) said that GBMI convicts receive less severe sentences because of 

the mitigating effect of the mental illness. 
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Both superior court judges (Cl , C2l indicated that their criteria 

for placing GBMI offenders on probation might differ from those for 

guilty offenders. One (Cl ) observed that the severity of the offense 

would temper his decision of whether to place a GBMI offender on 

probation. The other judge (C2) originally said that his criteria for 

consideration of GBMI probation would not be significantly different but 

then explained that he would look at the resources available to the 

defendant in the community (e.g., family, friends) in considering 

probation. He further said that he also would consider a defendant's 

intention to cooperate with mental health treatment. 

g. Comparative Lengths of Confinement 

Three (Bl , Cl , F2) out of five respondents said that NGRI 

acquittees remain in involuntary confinement longer than GBMI offenders 

with similar backgrounds. One attorney (B1) commented that the length 

of the confinement of an NGR! acquittee was contingent upon that 

patient's no longer being perceived as a threat to the community. A GBMI 

offender, on the other hand, is sentenced for a specified period of 

time. The judge (Cl ) and a Department of Mental Health official (F2) 

said that GBM! offenders would be released much sooner than NGRI 

acquittees because doctors who make release decisions are reluctant to 

release insanity acquittees. The public defender (B2) said that the 

periods of confinement would be comparable for the two groups and that 

each patient's response to rehabilitation and treatment would dictate 

release. 

h. Parol e 

Would GBMI offenders be paroled more frequently than similarly 

situated guilty offenders? The defense attorney (B2) said that a GBM! 
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offender would have a better chance for parole than a guilty offender. 

The prosecutor (B l ) said the reverse was true; he contended that 

society feared mentally ill offenders and was cautious about their 

release into the community. The parole official (H l ) agreed with this, 

saying that even under normal circumstances, parole and reentry into a 

community is difficult and that the GBM! label might make parole more 

difficult because of the public's attitude towards mental illness. 

i. Treatment 

The Del~ware GBM! statute provides that, upon conviction, a defendant 

shall undergo such further evaluation as is psychiatrically indicated. 

The GBMI law also calls for commitment of the GBMI to the custody of the 

Department of Corrections, which maintains exclusive jurisdiction over 

him, even while undergoing treatment at a hospital. Treatment usually is 

provided at the Delaware State Hospital, which is the only state hospital 

in Delaware. Occasionally, the Veteran's Administration Hospital treats 

GBMI veterans. 

When asked how determinations are made about which offenders will 

receive mental health treatment and care and whether the GBM! label plays 

a role in such determinations, both attorneys (Bl , B2) said that GBMI 

offenders are more likely to receive treatment. Both judges (C l , C2) 

agreed that the GBM! label would trigger a greater awareness, and 

consequently, treatment within the correctional system. One of them 

(C l ) believed that the awareness of the offender's mental condition 

effected by the mandate for evaluation would trigger treatment. The 

Department of Corrections official (F l ) observed that the GBMI label 

coupled with the "clout" of the court's finding would create a greater 

urgency for treatment of GBMI offenders as opposed to other offenders. A 

2-101 



Department of Mental Health official (F2) said that too few GBMI 

findings had occurred to assess the issue accurately but speculated that 

treatment would be the same for any mentally ill offender in prison. 

j. Transfers Between Corrections and Mental Health Systems 

Transfer from the Department of Corrections to the state hospital 

involves a-hearing. According to a Department of Corrections official 

(Fl ), a prison mental health evaluator and a Department of Mental 

Health evaluator jointly examine the mentally ill offender and determine 

whether hospital services are needed. If treatment is indicated by the 

examination, the court conducts a hearing to determine whether to commit 

the prisoner to the hospital. According to the respondent, this hearing 

should be unnecessary if the defendant has been found GBMI. A Department 

of Mental Health official (F2) said, however, that a recent superior 

court ruling7 had made the hearing mandatory. Return to the prison 

from the. hospital occurs when the hospital staff determines that an 

inmate is no longer in need of treatment. 

5. Costs 

Only one (F2) out of eight respondents thought that the 

availability of GBMI would decrease the overall costs to the mental 

health-judicial system in Delaware. The Department of Mental Health 

official (F2) said that because most NGRI acquittees remain confined 

longer than GBMI offenders s the availability of the GBM! alternative 

would effect a lower cost to the taxpayer. One prosecuting attorney 

(81) thought that costs would increase at least to the extent that a 

prison term would still have to be served following hospitalization. The 

remaining respondents (82, D1, D2, C1, C2, Fl ) all said that 

costs would remain the same. 
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6. Perceived Strengths and Weaknesses of GBMI Provisions 

Asked about what they perceived as the strengths and weaknesses of 

Delaware's GBMI provisions, respondents offered differing opinions. 

These opinions are reflected in Table 8. 

When the attorneys were asked under what circumstances they might 

advise a client to enter a GBMI plea, one (B1) replied that he would 

request evaluation of the defendant by his own retained psychiatrist. If 

the defendant fit within the mental illness criteria, he would then apply 

the facts of the case to his perception of what a jury would do. Only 

then, if the crime was not a serious one, would he consider recommending 

a plea of GBMI. The defense attorney (B2) would recommend a GBMI plea 

only if the facts were indisputable, no psychiatric testimony supported a 

claim of insanity, and he believed he could get a better break for his 

client by entering the plea. 

Finally, in discussing what he believed was the benefit of the GBMI 

law, one judge (e2) focused on the shift in the philosophical view 

regarding responsibility for criminal behavior. For years, he explained, 

our system has insisted on excusing mentally incompetent people when they 

committed crimes against society. He views the enactment of GBMI as a 

shift in this philosophical underpinning and believes that society no 

longer is willing to sever responsibility from action in the law. He 

said that a person should be held responsible for his actions no matter 

what his mental state. If GBMI represents the shifting of this 

philosophy away from non-responsibility toward responsibility, he 

observed, it ;s a change for the good. 
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I 
Table 8 I 

Strengths and Weaknesses of 

I Delaware's GSMI Law 

I 
A S C D E F H 

I Strengths i2 n n n n n Total 

Responsibility for acts X X X X X 5 I 
Satisfies the public X X X 3 

Alternative verdict X 1 I 
Pl ea ba rgai n tool X X 2 

I Curtails insanity defense X 1 

Provides treatment X X X X 4 I 
Weaknesses I 
Definitions weak/unclear X X 2 I Compromise verdict X 1 

Eliminates valid defense I (Irresistible impulse) X 1 

Avoids confrontation of I mental illness issue X 1 

"Labels" offender for life X X 2 

I None X X X 3 

I 
I 
I 
I 
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Footnotes 

1. Del. Code Ann. tit. 11 §401(b) (Supp. 1983). 

2. Id. at §401 (1979) (amended by 63 Del. Laws, ch. 328 §l, 
effective~uly 2, 1982). 

3. The criteria included whether "the accused ••• lacked 
sufficient will power to choose whether he would do the act or refrain 
from doing it." Id. The new GSMI provision calls for consideration of 
whether "such person ••• [had] insufficient willpower to choose whether 
he would do the act or refrain from doing .it. 1I Id. at §40l(b) (1983). 

4. See ide at §401(a). 

5. The courts have held that the burden of proof properly has been 
placed on the defendant. State v. Jack, Del. Gen. Sess. 58 A. 833 
(1903): Longoria v. State, 168 A.2d 695 (Del. Super.), cert. denied, 368 
U.S. 10 (1961); Mills v. State, 256 A. 2d 752 (Del. Super. 1969); United 
States ex re1. Hand v. Redman, 416 F. Supp. 1109 (D. Del. 1976). 

6. Del. Code Ann. tit. 11 §408 (b) (Supp. 1983). 

7. Vickers v. Jones (Del. Super.). 
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c. Georgia 

1. Introduction 

On July 1,1982, Georgia's GBMI statutel went into effect. 

Documentation and review of the process by which defendants move through 

the mental health-criminal justice system prior to and following a GBMI 

verdict was achieved primarily through telephone interviews with 

knowledgeabl~ respondents. Interviews were conducted with nineteen (19) 

individuals including a legislative source, three prosecutors, two public 

defenders, one private attorney, two judges, three county and state 

mental health professionals (knowledgeable with regard to pretrial and 

postacquittal evaluation procedures, and treatment and administrative 

concerns), si x Depal'tment of Offender Rehabi 1 i tati on representati ves 

(encompassing diagnostics and classification, treatment, probation, and 

administrative personnel), and a respondent familiar with the procedures 

and concerns of the Board of Pardons and Paroles. Interviews were 

completed between August 21 and September 14, 1984, following on-site 

case file data collection in the Department of Human Resources (DHR) and 

the Department of Offender Rehabilitation (DaR). The respondents 

selected represent the entire state system rather than a particular 

metropolitan area or jurisdiction. Taken as a whole, the interviewees' 

experiences encompass all of the incarcerated GBMI defendants (172) and a 

majority of the NGRI acquittees since 1982. Additional insights 

incorporated into the following process description and accompanying 

discussion were drawn from personal conversations and a review of 

administrative regulations of the involved agencies and descriptive 

materials provided by state sources. 
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2. Legislation: Historical Context and Purposes 

a. Legislative Background 

In 1980, a federal district court ruling in an important class 

action sUit2 resulted in major changes in the disposition and 

confinement of NGRI acquittees. Prior to the Benham decision, an 

acquittee could petition for release 30 days after hospitalization. If 

he or she was not released, the petitioner was not eligible for a second 

review hearing until one year had passed. 3 One DHR staff member noted 

a specific abuse of the existing procedural framework as the numerous 

refusals by many judges to release individuals who were acquitted of 

minor offenses and were not considered dangerous. The federal dfstrict 

court required that a hearing be held 30 days after admission to a state 

hospital to determine whether an NGRI acquittee met the criteria for 

involuntary civil commitment (ICC). If not, release from confinement was 

mandated. 4 

According to five of the eight respondents that provided legislative 

background information, one practical outcome of Benham was the increased 

difficulty of confining NGRI acquittees for significant periods. The 

public and professional consensus was that only the most violent 

individuals met ICC standards. 

Four interviewees noted that one individual who was released 

following the Benham decision committed a multiple murder shortly after 

his release. Members of the judiciary registered frustration which was 

echoed by vociferous public outcry.5 After several revisions of 

proposed legislation, the active support of the Attorney General·s Office 

and the Prosecuting Attorneys· Council culminated in the passage of 
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Georgia's GBMI provision. The new statute was viewed as a remedy to the 

perceived problems surrounding the NGRI verdict, including 

dissatisfaction with the Hinckley decision, and the practical 

implications of Benham. 6 

b. Legislative Intent 

An analysis of interview responses that focused on the intent(s) of 

the GBMI statute reveals a general consensus that the alternative verdict 

was conceptualized as both a method of rectifying the practical 

inadequacies of the NGRI verdict and a symbolic 'means of defusing the 

concomitant negative public sentiment. Comparison of the more detailed 

system and offender-related responses discloses a strong perception on 

the part of knowledgeable system actors that the GBMI provision was 

intended to result in the penal confinement of mentally disordered 

offenders. This perception is held by both legal (legislative, attorneys 

and judges) and direct service (mental health and corrections) 

respondents. There is less agreement, however, concerning the specific 

intention to provide treatment for such offenders, as is evident from a 

review of the following data. 

Intent 

Custody/Contro1 7 

Treatment 

# Respondents 

Legal 

9 (l00%) 

3 ( 37%) 

9 

Di rect 
Service 

7 (70%) 

5 (50%) 

10 

Those interviewed were also asked whether the perceived purposes of 

the state were being fulfilled. Half of the informants felt that the 

statutory intentions were being realized in practice. Six interviewees 

2-109 



(33%) responded negatively or stated that GBMI made no difference in 

practice and 3 (17%) expressed uncertainty. A breakdown by type of 

respondent is presented below. 

Intent 
Ful fill ed Legal Servi ce 

Yes 6 (66%) 4 (40%) 

No 3 (37%) 3 (30%) 

Uncertain 3 (30%) 

# Respondents 9 10 

Of those responding affirmatively, related comments tended toward 

statements about a perceived decrease in NGRI findings, an increase in 

prosecutorial and judicial control, or an increase in the confinement of 

dangerous mentally disordered offenders. Negatively disposed 

respondents, on the other hand, cited a lack of adequate funding, an 

inability to provide effective mental health treatment in a prison 

environment, or that the addition of the GBM! verdict did not result in 

any meaningful changes in the processing or treatment of mentally ill 

offenders. 

Very little change in respondent attitudes toward the GBMI verdict 

was detected. The four informants (22%) that reported an attitudinal 

shift were evenly divided in terms of favorable and unfavorable changes. 

One judge stated the verdict was a sham since no treatment was being 

provided to GBM! offenders. The second negative response, put forth by a 

public defender, noted that some nonviolent individuals who did not 

belong in prison were being incarcerated under the auspices of the GBMI 

verdict. In contrast, both interviewees who reported a favorable shift 
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were DHR staff members. One felt that the increased control over 

mentally disturbed offenders was a plus. Although the other respondent 

felt that the GBMI verdict had no practical utility, an acknowledgement . 
of the political expediency of the change was expressed. 

3. Procedur~s and Practices 

a. Raising the Issue of Mental Aberration 

Concerns about mental stability or defect generally arise during 

pretrial activities and hearings. The judge, prosecutor, or defense 

attorney can request a pretrial forensic evaluation if there is reason to 

question (1) a defendant's competence to stand trial or (2) the existence 

of the necessary intent to assign criminal responsibility. One 

prosecuting attorney reported that, in that particular jurisdiction, 

formal concerns about mental status were usually brought to the court's 

attention by the state. (It should be noted, however, that the GBMI 

statute does not require a pretrial evaluation prior to a finding of 

GBM!. 8) 

All pretrial forensic evaluations are initiated by a court-order 

forwarded by the court clerk to the DHR forensic team responsible for 

evaluation for the forensic unit at Grady Memorial Hospita1 9 in 

Atlanta. According to one evaluator, evaluations are usually conducted 

within 10 days of receiving the request and the necessary supporting 

documentation. Often the prosecutor and/or defense attorney are 

contacted for additional background information as well. The mental 

health professionals interviewed agreed that most evaluations are 

conducted in jail. In exceptional circumstances, a defendant can be 

admitted to a mental health facility for evaluation. This generally 

occurs when the defendant is in a state of mental crisis or when reliable 

test results can not be otherwise obtained. 
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Prior to an examination, a defendant is advised of the nature of the 

evaluation and the potential use of its results in the disposition of the 

case. Examinations consist of formal psychological testing, observation 

of behavior and orientation to time, person, and place, a memory check, 

and an interview focusing on the instant offense. Following the 

evaluation, a report is prepared for the court that addresses the 

examiner's diagnostic opinion, treatment recommendations (if 

appropriate), and forensic considerations of competency and criminal 

responsibility. All respondents involved in or familiar with pretrial 

forensic examinations stated that evaluation procedures are identical for 

all defendants and such procedures have not been altered since passage of 

the GBMI statute. Two defense attorneys did, however, report a perceived 

change in evaluation findings. Both felt that defendants were less 

likely to be found incompetent to stand trial since the institution of 

the GBMI verd;-ct. No explanation was offered for this perceived change. 

b. Plea Bargaining 

Each of the three prosecutors interviewed reported both accepting 

GBMI pleas when offered by the defense and offering such a verdict as a 

plea bargain. One district attorney noted that offers involving a GBMI 

finding were made liberally whenever there was evidence of prior mental 

health problems or when the crimInal behavior seemed somewhat bizarre. 

The rationale for such offers, simply stated, was that it might help the 

defendant and it certainty could not hurt. A staff member with the DOR, 

however, noted that attorneys are unaware of the fact that the GBMI label 

may actually limit the treatment options available to the offender. 
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All prosecutors interviewed felt that the existence of the GBMI 

verdict made their jobs a little easier. Since it appears to most of the 

respondents that juries are unl ikely to return NGRI verdicts, a deferJse 

attorney has little or nothing to gain by going to trial. In most cases, 

the facts are clear as to factual (as opposed to legal) guilt. 

Therefore, defense attorneys are more accepting of a GBMI finding. 

When specifically asked why or under what conditions a defendant 

would plead GBMI, the three prosecutors reiterated their belief that 

defendants tend to recognize the futility of pursuing an NGRI trial 

verdict. Of the eleven respondents that answered this question, eight 

(72%) noted that the need for or expectation of receiving treatment was a 

significant factor. The provision of treatment is assumed to make a GBMI 

verdict more attractive to defendants than a guilty verdict. In fact, 

one judge reported accepting GBMI pleas on occasion solely because the 

defendant wanted to receive treatment while incarcerated. (There may, 

however, be a misconception about the type and location of treatment to 

be provided. One respondent reported that several defendants who entered 

GBMI pleas had been told they would serve their sentences in a mental 

health facility instead of a prison. Furthenno\"e, a GBMI verdict does 

not guarantee a defendant treatment once incarcerated.) 

Three respondents (two defense attorneys and one judge) suggested 

that defendants or their families might save face with a GBMI verdict. 

For example, if the individual is convicted of child molestation, a GBMI 

finding with its focus on mental illness is easier to accept or tolerate 

in a small rural community in Georgia. Furthermore, formal recognition 

of the mental illness may ease the offender's integration into the 
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correctional system since child molesters are often outcasts even in 

prison. The tenth respondent, a DOR staff member, thought that 

defendants might plead GSMI with the' expectation of receiving a lighter 

sentence since mental illness can be considered 'a mitigating factor. 

c. Juries 

Of the ten interviewees responding to the series of questions 

cc~cerning juries, six (60%) expressed the view that juries are more 

likely to render a GSMI verdict rather than an NGRI acquittal, 

particularly in sensational and/or exceptionally violent cases. This 

perception even encompasses those findings pertaining to defendants whom 

the respondents felt met the NGRI criteria. A statement by one judge 

succinctly summarizes the general consensus: "If [the defendant] is sick 

but it's certain he committed the crime, [the jury] wants him in 

prison. II In fact, two of the three prosecutors contacted reported that 

they had not witnessed even one NGRI finding by a jury since the GSMI 

statute went into effect. 

Jurors were generally credited with being able to understand the 

differences between the statutory NGRI and GSMI definitions. That does 

not mean, however, that the letter of the law prevails. As 

representatives of the community, jurors try to do what is right in the 

eyes of the public, which does not include excusing someone who is guilty 

of criminal behavior. Two defense attorneys expressed the view that 

jurors ignore the substance of the mental illness and insanity 

definitions entirely and focus solely on guilt. In their opinion, this 

can and does result in defendants being found GSMI who meet the legal 

criteria for insanity. 

) 
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The impact of expert testimony on juror decision-making was also 

explored. Of the five individuals who felt competent to respond, three 

thought that jurors tend to ignore expert testimony or place little or no 

credibility in such testimony. One judge and one prosecutor felt that 

jurors do understand and weigh the expert testimony presented during 

trial. The same two interviewees reported that conflicting expert 

testimony is rare, thereby automatically reducing the potential for 

confusion. 

It should be noted that no respondent perceived a change in the 

nature of the testimony presented. One pretrial evaluator employed by 

DHR has noticed that conclusions concerning criminal responsibility are 

not sought as frequently. This shift was viewed as positive since it is 

more in line with the capabilities and responsibilities of forensic 

mental health professionals. Three additional respondents reported a 

decrease in the need for expert testimony due to fewer requests for jury 

trials. This result appears to be linked with the perception that many 

GBMI verdicts are achieved through plea bargaining. 

Pattern jury instructions, formulated by the Council of Superior 

Court Judges, serve as guidelines for trial judges. The consensus among 

the interviewees was that in practice, most judges use the pattern charge 

without modification. All of those who responded to the question about 

juror comprehension of the jury instructions reported that jurors usually 

do not understand the charge (two prosecutors, two public defenders, one 

private attorney, and one judge). 

Although the relevant pattern jury instructions do not include 

information about the disposition of GBMI and NGRI defendants, one 

2-116 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
:1 
I 
I, 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

prosecutor and one judge believed that there are usually a few jurors 

that know NGRIs may be released from the hospital after a short time 

period. On the other hand, two defense attorneys reported that after 

rendering a GBMI finding, several jurors were disconcerted upon realizing 

the offender would be sent to prison rather than a mental hospital. The 

private attorney expressed the opinion that jurors are totally unfamiliar 

with the dispositional consequences of a GBMI verdict. 

Only four respondents were willing to directly compare bench and 

jury findings. One judge and one prosecutor felt that the factors 

considered in reaching a verdict were identical regardless of type of 

trial: (1) if the defendant knew right from wrong and (2) if there was 

evidence of mental illness. The two defense attorneys perceived a major 

difference in the criteria considered and the ultimate outcomes. Since 

judges focus on the legal criteria for establishing intent, judges are 

viewed as more likely to return an NGRI verdict when appropriate. 

Juries, in contrast, focus on factual guilt and therefore, are more 

likely to render a GBMI or a guilty verdict. One respondent felt that 

the lack of an articulated statutory GBMI standard was a problem in this 

regard. 

d. Sentencing 

Eleven of the nineteen interviewees responded to questions about 

differential sentencing between GBMI and guilty offenders. Of the 

eleven, 45% indicated that, in their experience, the sentences received 

did not vary by group. One prosecutor elaborated by stating that no 

reason existed for offering different sentences in plea bargaining and 

thlt a shorter sentence for GBMIs would be unacceptable. This position 
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is directly related to the feeling of enhanced prosecutorial control 

discussed earlier. The one judge who responded in a similar fashion did 

so for a different reason. He felt that since the Parole Board controls 

actual release, the sentence given is virtually meaningless anyway. It 

was noted, h9wever, that if the mental illness component of the plea were 

considered separately, most judges would probably view it as a mitigator, 

thereby resulting in somewhat shorter sentences for GBMI offenders. The 

second judge agreed with the latter expectation. Four respondents felt 

it was too early to know how the GBMI verdict would impact sentencing 

patterns, if at all. One respondent suggested that GBMI offenders would 

receive longer sentences than guilty offenders. Indirect information 

from defense attorneys assigned to prison cases indicated that no 

differences in sentence length were evident thus far. 

A traditional alternative to sentencing an offender to prison is to 

place the offender on probation. In Georgia, probation is a state 

function provided by a separate division of the DOR. (Fulton County used 

to operate an independent probation department, however, it was 

incorporated into the state system as of July 1,1984.) No probation 

policies or procedures were changed or added due to the irrlplementation of 

the GBMI alternative. The standard needs and risk assessment instrument 

used for all probationers includes a category focusing on mental 

problems. Probation officers carefully track those offenders with 

conditions of probation that mandate treatment. Furthermore, each of the 

ten probation districts has a psychologist who monitors caseload records 

to verify mental health referrals, identify specific needs, and followup 

concerning the provision of services. In addition, treating facilities 
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routinely provide the Probation Division with progress reports which 

provide another monitoring mechanism. Offenders who do not fulfill their 

mental health treatment requirements can, and often do, have their 

probation revoked. 

The use of probation for felony defendants found GBMI was discussed 

with respondents. Both of the judges interviewed reported that a GB~lI 

offender was unlikely to receive probation because GBMI offenses tend to 

be serious, and in some cases violent. The concern for public protection 

in such cases excludes the granting of probation. One judge also 

concluded that if a GBMI offender were placed on probation, it was almost 

certain that he or she would have a special condition included requiring 

mental health treatment. The probation official interviewed agreed with 

this reasoning as well.. 

The other two respondents that provided a viewpoint on probation 

were prosecutors. One individual's interpretation was that probation was 

inappropriate for a GBMI offender. (A DHR representatitve reported 

awareness of particular cases in which probation was granted 

inappropriately.) The finding was viewed solely as an aid for prison 

classification. Furthermore, a defendant cDuld receive probation without 

being labeled GBMI. The second district attorney was in agreement with 

this statement, also noting that a forensic evaluation would be necessary 

prior to placing a GBMI offender on probation. For this reason, it would 

be more efficient to grant probation without the GBM! label. 

Only one interview respondent reported direct knowledge of a GBMI 

offender receiving probation. The defense attorney involved was somewhat 

surprised when the defendant was p~aced on probation following a GBMI 
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conviction for robbery. In this particular case, the offender was so 

mentally ill that his probation was revoked after a very short time due 

to the bizarre behavior he exhibited. 

Data on GBMI probationers are scant. According to the results of a 

Probation Division survey, only six GBMI offenders have been placed on 

probation in Georgia. (These figures do not include the metropolitan 

Atlanta area due to the county's recent merger with the state probation 

system. An Atlanta area district attorney estimated that 1% of the GBMI 

cases from the metropolitan area actually receive a sentence of 

probation.) Of the six known GBMI probationers, one was from northern 

Georgia and the other five are all from the same circuit court in 

southern Georgia. In each case, the purpose of granting probation was 

the provision of mental health services on an out-patient basis. 

Georgials sentencing scheme also allows for the imposition of split 

sentences. The form split sentencing has assumed in Georgia is one of 

initial incarceration followed by a period of probation. In most cases, 

the total sentence is split equally between prison and probation or the 

period of incarceration is slightly longer than the probated portion of 

the sentence. 

Of the four respondents who addressed split sentencing issues during 

the interview, two (a prosecutor and a DOR administrator) indicated that 

GBMI offenders probably would not receive such sentences very often. The 

other two interviewees (also a prosecutor and a DOR staff member) 

suggested that split sentences would be quite appropriate for GBMI 

offenders. This sentence form would enhance reintegration into society 

and ensure the continuation of treatment after incarcp.ration. 
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e. Confinement and Parole 

Comparing perceptions about the length of confinement of NGRI, GBMI, 

and guilty offenders also involves perceptions about sentencing and 

parole. The previous discussion of sentencing patterns pertains solely 

to guilty and GBMI offenders. As noted above,. five respondents felt that 

sentences received by similar GBMI and guilty offenders would be the 

same. The actual period of confinement, however, could vary depending on 

the practices of the Board of Pardons and Parole. On the other hand, 

NGRI acquittees are released by the court. In all three types of cases, 

the recommendations and concerns of mental health professionals are 

weighed prior to the actual decision-making process. 

Four interviewees responded to the question about comparative 

confinement periods between NGRI and GBMI offenders. The two public 

defenders and one judge that answered were in agreement 'that GBMIs would 

be held for a longer period of time. This perception was based primarily 

on the differences in the release mechanisms. NGRI acquittees are 

released from state mental health facilities by the court either (1) 

after an initial 30 day observation period, the results of which indicate 

that the individual does not meet the criteria for ICC, or (2) after an 

on-going treatment regimen has resulted in progress such that the 

acquittee no longer meets the ICC standard. One DHR representative 

expressed concern that, after the initial 30 day period of observation, 

some judges won't release an NGRI acquittees because they feel he or she 

is dangerous even though a mental health professional has testified that 

th individual does not meet ICC criteria. The private attorney 

interviewed expected the different release procedures to have an opposite 

effect since GBMI offenders have a specified sentence yet NGRI's can be 

held indefinitely. 
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It should be noted, however, that the eight state treatment 

facilities are not identical in their NGRI admission criteria. All DHR 

mental health patients are housed in the regional hospital for their 
, 

cachement area unless exceptional circumstances warrant other placement. 

In the case of NGRI acquittees, the most violent and seriously ill 

individuals will be transferred to the Binion Building (males) or the 

Powell Building (females) at Central State Hospital (CSH) in 

Milledgevil1e.10 Therefore, the average length of confinement for 

acquittees placed at CSH will tend to be longer than that at other DHR 

facil ities. 

The GBMI-guilty side of the confinement coin depends upon parole 

practices. Seven interviewees discussed their expectations with regard 

to this point. Three respondents (a prosecutor, a judge, and a DOR 

employee) suggested that parole decisions were more likely to be tied to 

(1) the degree of an individual offender's mental illness and improvement 

and (2) his or her adjustment to prison, rather than to the GBMI label. 

Secondarily then, the actual prison term served would depend upon whether 

the GBMI finding itself were appropriate (i.e., the offender is in fact 

mentally ill) and one's willingness to accept treatment (if treatment 

were recommended). 

The two other prosecutors expressed the viewpoint that the Parole 

Board probably treats gui 1 ty and GBMI offenders in much the same way. 

One of these district attorneys stated that there might, however, be a 

general tendency to view offenders with the GBM! label as less able to 

control their behavior in the community. The perceptions of the two 

remaining respondents (public defenders) were in harmony with this 
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approach in that mental illness would indeed be a negative factor in the 

parole decision-making process. It was assumed that the Parole Board 

would be reluctant to release a GBMI offender due to the increased risk 

associated with parolees who have mental problems. One attorney 

speci fi cally feared that GBMIs woul d IImax out ll before the Parol e Board 

would agree to release them. 

A review of the practices and procedures employed by the Parole 

Board indicates that many of the respondents' concerns are addressed 

routinely. According to an administrator with the Board of Pardons and 
. 

Parole, special care is taken when reviewing GBMI offenders. This 

attention, however, is not unique; rather, the same care is taken with 

any individual who has experienced mental health problems in prison or 

whose offense involved particularly bizarre aspects. 

The typical parole review procedure begins with an investigation 

into the case including gathering information about the offense(s), 

interviewing the inmate, conducting a social investigation, and reviewing 

the offender's prison record. The data collected are then applied to the 

parole guidelines used by the Board. The guidelines encompass factors 

such as the severity of the offense, criminal record, and prison 

adjustment. Past or current mental health problems are not specific 

variables included in the guidelines. However, since the guidelines are 

only internal recommendations, such information could be used as a reason 

for deviation from the guidelines. ll For example, unpredictable 

violent behavior would provide justification for continued 

incarceration. In the same vein, the fact that an offender who was 

recommended for mental health treatment refused such assistance might 
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indicate to the Board that the offender is unaware of his or her 

treatment needs and might be a difficult person to supervise on parole. 

Such b~havior might also indicate the inability or lack of commitment to 

follow through with required out-patient treatment after released. Once 

the information is gathered and applied to the parole guidelines, the 

Board members vote. 

The special attention accorded GBM! offenders and other inmates with 

mental health problems generally takes the form of obtaining a current 

mental health status evaluation. The results of this testing are 

included with the other data assembled for review. The second 

distinctive consideration might involve inclusion of a special parole 

condition requiring outpatient treatment. As mentioned earlier, neither 

of these practices represents a change in organizational behavior caused 

by passage of the GBMI statute nor a practice unique to GBM! offenders. 

The Board's major concern is the mental and social stability and 

potential for success of individuals who are paroled. 

f. Without GBMI ••• 

One of the major purposes of the GBMI verdict discussed in the 

relevant literature is the reduction of NGRI findings. This goal is 

inextricably related to the question of displacement: Do GBM! offenders 

actually represent individuals who would have been found NGRI in the 

absence of the GBMI verdict? This question was posed to the interviewees. 

Of the thirteen respondents that offered a reply, eight (6l%) 

expressed the opinion that the majority of GBMI offenders would have been 

guilty. Several bases for this belief were noted. One prosecutor and 

two DHR officials drew this conclusion based on the inhel!"ent difficulty 
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of obtaining an NGRI verdict. These three respondents noted that human 

nature mandates that a finding i'ncluding the words "not guilty" will be 

aversive to jurors regardless of whether an indiwidual qualifies for the 

insanity defense in a legal sense. Two DOR representatives arrived at 

the same conclusion by virtue of their knowledge of the incarcerated GBMI 

population. Both intimated that the majority of GBMI offenders are not 

seriously mentally ill (if they are ill at all). Additional support for 

this position included the statement that "only a handful of GBMIs were 

previously found to be NGRI." A third DOR employee suggested that 

without the GBMI option, most offenders would receive guilty verdicts 

because the majority achieved their GBMI finding through a plea bargain 

they thought would lead to mental health treatment. 

Two interviewees (both public defenders) felt that most GBMI 

offenders would be found NGRI without the new verdict. The two 

legally-oriented respondents based their statements on their lack of 

awareness of an NGRI jury verdict since the GBMI statute went into 

effect. Within their combined experience, they were aware of only two 

NGRI bench findings during the same time period. 

One prosecutor and two mental health professionals stated that GBMI 

verdicts would have been divided between NGRI and guilty findings along 

specific lines. The attorney speculated that the more serious, violent 

cases would have received guilty verdicts due to public protection 

concerns, regardless of the extent and nature of the defendants' mental 

illness. The less serious cases could be expected to split into the two 

traditional verdict categories based on such factors as the defendants' 

criminal history, mental health history, and nature of the offense. The 
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DHR respondent focused more on the mental illness of the offender. This 

respondent stated that the chronically mentally ill who also happened to 

be chronic offenders were more likely to be found guilty. Those who 

would receive NGRI verdicts were more likely to be in an acute stage of 

mental illness at the time of the offense and would be less likely to be 

chronic offenders. 

Grouped by type of respondent, the responses provided can be 

presented as follows: 

Direct 
Legal Service 

Most guil ty 2 (40%) 5 (72%) 

Most NGRI 2 (40%) 1 (14%) 

Spl it 1 (20%) 1 (14%) 

:# Respondents 5 7 (100%) 

g. Post-conviction Evaluation 

Once a GBMI verdict has been rendered, male offenders are 

transported to one of three DOR facilities: Georgia Diagnostic and 

Classification Center (GDCC), Coastal Correctional Institution (CCI), or 

Georgia Industrial Institution (GIl). The GDCC handles the majority of 

incarcerated male offenders in the state and evaluates and classifies all 

of the male GBMI offenders. All female offenders are sent to the Georgia 

Women's Correctional Institution (GWCI) for post-conviction evaluation 

and classificatio~. The diagnostic procedures employed by the two 

facilities are quite similar. The GBMI screening process differs from 

that used for guilty offenders in only one respect. Due to the label, 
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all GBM! offenders receive complete psychological and psychiatric 

assessments whereas other offenders receive such evaluation only as 

indicated by the findings of preceding screening procedures. 

Following initial intake activities such as photographing, 

fingerp.'inting and showering, each inmate is given a preliminary medical 

examination. Very soon thereafter, generally within the first week, a 

comprehensive medical exam is conducted and diagnostic testing is 

initiated. This generally includes the administration of standardized 

intelligence and achievenlent tests, psychological batteries (such as the 

MMPI), and vocational aptitude tests. Sociological interviews are 

conducted to obtain family background information, identify substance 

abuse history, and assess securit~ risks. A mental status exam is 

conducted that includes assessments of the offender1s orientation to 

person, place, and time and a memory check. The results of the 

psychological testing and the preliminary mental status exam are (1) in 

the case of guilty offenders, used to determine the need for referral to 

the psychiatrist and/or psychologist, or (2) in the case of GBM! 

offenders, forwarded to the psychiatrist and psychologist for use in the 

full mental health evaluat'ion that follows. According to a DOR 

representative, the goal of this process is to determine the type and 

degree of any existing mental disorder for placement and treatment 

decision making. Based on their findings, the psychiatrist and/or 

psychologist provide institutional placement and treatment 

recommendations. 

The diagnostic procedure for female felons begins with a preliminary 

review by a behavior specialist. A questionnaire is completed that 
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provides information about past and present medical and mental health 

problems, related treatment, and any suicide attempts. A referral to the 

mental health team leader is made on all GBMI offenders and for 

appropriate guilty offenders. A referral form is completed that 

addresses daily functioning, current thought processes, any test results 

available, and specific problems encountered. The team leader reviews 

the referral and screens the individual more thoroughly before arranging 

for psychological and psychiatric evaluation for all GBMIs and those 

guilty offenders that require a complete work-up. 

h. A New Evaluation Component 

Four respondents (all direct service staff) mentioned a new 

post-conviction evaluation procedure that would soon go into effect. The 

forthcoming change, the result of an interagency agreement between DHR 

and DOR, will create an additional mental health evaluation component for 

inclusion in the processing of GBMI offenders. Following a GBM! 

conviction, DHR regional forensic team staff will conduct a preliminary 

mental exam at the jail prior to admission to DOR. This evaluation is 

designed to fulfill two purposes: (1) provide a solid foundation for the 

DOR screening process that follows, and {2} identify immediate mental 

health needs and crises with an eye toward recommendations concerning 

hospitalization, medication, and institutional adjustment concerns. The 

DHR report will accompany the inmate to the DOR diagnostic center. 

According to one DHR representative, the new evaluation procedure will 

provide immediate professional mental health assessment that is in the 

best interests of the clients and the two involved agencies. All of the 

respondents that discussed the pending institution of this procedure were 

favorably disposed to the modification. 
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i. Placement 

In the case of male offenders, a classification specialist reviews 

all the data gathered during the diagnostic phase and determines each 

individual's security and basic mental health treatment needs. 12 

Actual institutional placement is then based on the MH/MR classification 

standards promulgated by the DOR. 13 The authority for making 

assignments to the various MH/MR supportive living units are vested 

jointly in the MH/MR team leaders and the consulting psychiatrist or 

psychologist. 

The GBMI label serves to limit the institutional assignment of males 

to one of the nine institutions that provides the level of specialized 

mental health services a GBMI offender is assumed to require. 14 

Inmates who exhibit significant impairment in adaptive functioning 

although their symptoms are generally under control are assigned to 

institutions15 that provide Level Two MH/MR services. Use of physical 

and chemical restraints is not the norm and services focus on 

re-establishing adequate psychological functioning. Level Three services 

are required for inmates who have a major thought or mood disorder and 

who are incapable of managing everyday activities, thereby resulting in 

the need for placement in a mental health supportive living unit. 16 

Level Four is reserved for inmates experiencing uncontrollable 

psychotic behavior. In such cases, formal documentation and clinical 

observations of severe dysfunctional behavior are necessary to justify 

transfer17 to the closed DHR forensic unit noted earlier, the Binion 

Building at CSH. 18 
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The development of individual treatment plans by interdisciplinary 

treatment teams occurs at the receiving institution and is based on the 

diagnostic data and observations after arrival at the designated 

facility. Treatment plans identify management needs, the appropriate 

security level, and psychiatric (including medication) and counseling 

services required. Mental health treatment is then provided in 

accordance with this plan and is adjusted as necessary following periodic 

review. 

j. Mental Health Staffing 

According to a DOR official, between 750 and 800 inmates (including 

GBMIs) are on the MH/MR caseload at any given time. This special group 

represents about 5% of the total prison population in Georgia 

(approximately 16,000 offenders). Clinical mental health services are 

provided by private psychologists and psychiatrists on consulting 

contracts with DOR. Using this approach, the state believes quality 

services that meet typical community standards can be provided at less 

cost with less staff turnover. 

A psychiatrist provides clinical screening assistance at the GWCI 

diagnostic center eight hours a week. A licensed clinical psychologist 

is present six hours a week. The much heavier evaluation load at GDCC is 

met by the services of a psychologist two days a week and a psychiatrist 

one day per week. Each professional handles an average of 12 inmates a 

day. 

Clinical consultation at the Level Two institutions varies depending 

on the size of the institution and the number of inmates requiring 

specialized services at any given time. On the average, a psychologist 
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or psychiatrist is available eight hours a week at each institution. In 

contrast, the Level Three facilities receive approximately 25 hours of 

psychiatric consultation and 15 hours of psychological services every 

week. These specialized clinical services are in addition to that 

provided on an on-going basis by full time DOR mental health team 

leaders, social workers, and behavior specialists. In Level Two 

institutions, the counselor/inmate ratio standard is 1:30. This goal has 

been achieved in only two of the seven facilities. The Level Three 

standard, which is met in one of the two institutions, is 1:15-20. 

k. Treatment 

Each of the DOR staff interviewed stated that mental health 

treatment is provided based on individual inmate needs and functioning 

levels. The types of services available to inmates include individual 

and group counseling, specialized psychiatric and psychological services, 

psychotropic medication, activity therapy, and milieu therapy (for those 

housed in supportive living units). Specialized treatment groups focus 

on suicide prevention, substance abuse, and stress management. Although 

formal sex offender programs do not exist, many counselors address the 

dynamics of child molestation, rape, and so forth on an ad hoc basis. In 

addition to standard and remedial educational19 and vocational training 

programs, treatment services include prerelease activities and 

coordination with public mental health professionals upon discharge. 

Considering the extensive discussion about the provision of mental 

health treatment to GBMI offenders, respondents were asked if inmates so 

labeled were more likely to receive treatment than guilty offenders in 
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the general prison population. The responses obtained were: 

Yes 

No/Individualized 

# Respondents 

Legal 

5 (63%) 

3 (37%) 

8 C1 00%) 

Direct 
Service 

1 (l3%) 

7 (87%) 

8 C1 00%) 

A larger proportion of judges, prosecutors, and defense attorneys 

than direct service staff responded that GBM! offenders were more likely 

to receive treatment. Although this is not the case, one prosecutor 

specifically stated that the GBM! statute requires the provision of 

mental health services. The one judge and two public aefenders that 

responded negatively referred to the lack of sufficient treatment 

resources and the unfulfilled expectation that a separate DOR treatment 

unit would be established for GBMI. offenders. 

The DHR and "DOR staff that responded were more inclined to expect 

the provision of individualized treatment. Each of these seven 

interviewees noted that mental health services are made available solely 

as a function of the degree of mental illness. The GBMI label was viewed 

as a legal designation that does not and should not dictate the prOVision 

of treatment. 

1. Transfer Procedures 

Inmates that require Level Four mental health services are 

transferred to the Forensic Services Center at CSH through DOR and DHR 

administrative procedures. Transfers are initiated by the MH/MR unit 

involved. Documentation of current mental status and needs, including 

specific behaviors observed, is assembled in order to justify 
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hospitalization. If the transfer is considered routine, the completed 

referral form, supplementary materials, and the inmate's file are 

forwarded to the DOR Psychiatric Screening Board. The Board convenes 

every Wednesday to review the referrals. If there is agreement, the 

inmate is admitted to CSH for psychiatric treatment. If an inmate's 

mental disorder is so severe that he or she (1) presents a substantial 

risk of imminent harm to self or others, or (2) is so unable to care for 

his or her own health and safety as to create an imminently life 

threatening situation, an emergency transfer is initiated. The inmate is 

then immediately transferred to the Forensic Services Center for a 

comprehensive evaluation. The CSH medical staff evaluate the inmate to 

ensure appropriate referrals. All transfer procedures meet due process 

requirements including notice of rights, provision of a hearing, and 

notice of and access to an appeals process. 

Admission evaluations conducted at CSH, (identical to NGRI 

postacquittal evaluations), include an immediate medication review, full 

psychiatric assessment, and social history. Various standardized tests 

are employed depending on the psychological aspects to be addressed. 

Following evaluation, trea~~ent plans based on identified individual 

needs are developed by a team comprised of a psychiatrist, psychologist, 

administrator, and social worker. The range of treatment options 

encompasses individual and group counseling, psychotropic medication, 

token economy program, and recreational and occupational therapy. All 

inmate transfers are housed on the forensic unit that also houses 

defendants admitted for inpatient pretrial evaluation, NGRI acquittees 

2-133 

----~ -~-~-- --~-



(the largest single group), individuals found incompetent to stand trial, 

and violent involuntary civil committees. The average unit population is 

75 males and 10 females, of which 25-30 are NGRI acquittees. 

Once the inmate's condition has stabilized, CSH notifies DaR for 

return transfer. The actual transfer is usually held in abeyance for 

four days to two weeks due to space and assignment problems. Standard 

DaR procedure requires that returning inmates enter a Level Three 

institution unless CSH advises that other placement is acceptable. Even 

though the individua1's condition has stabilized, DaR staff assume that 

he or she still has severe mental health problems that require the 

specialized services of a Level Three facility. 

4. Recidivism 

None of the nineteen respondents felt comfortable responding to 

questions concerning comparative recidivism rates among NGRI acquittees, 

GBMI, and guilty offenders. Their inability to respond was due to the 

relatively short timeframe since the enactment of GBMI. One attorney did 

note that recidivism would depend on the receipt of adequate treatment 

rather than any legal label. 

5. Costs to the System 

Fourteen of the nineteen respondents discussed actual or anticipated 

costs to the system related to implementation of the GBMI statute. One 

prosecutor was under the impression that additional funding had been 

provided by the state legislature. A second respondent, a DOR 

representative, reported that no additional expenses would be incurred 

due to integration of GBMI processing into the existing evaluation and 
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treatment schemes. In contrast, five interviewees (one prosecutor, two 

defense attorneys, a judge, and a DaR official) expressed concern about 

the lack of fiscal appropriation necessary to adequately implement the, 

new GBMI-related procedures. The two defense attorneys speculated that a 

reallocation of treatment resources might be appropriate. This 

conclusion was based on the assumption that DHR costs would decrease due 

to the (expected) accompanying decrease in NGRI findings and commitments 

while DaR costs would increase in order to provide mental health 

treatment for the new subgroup of offenders. 

A mental health professional with DaR drew attention to costs 

related to developing and instituting the necessary GBMI-related 

administrative procedures, including the resources required to provide 

computerized tracking capabilities. Six respondents (four 

service-oriented professionals, the private attorney, and one prosecutor) 

were specifically concerned about the need for add'itional evaluation and 

treatment personnel. The four respondents affiliated with DHR and DaR 

pointed directly to the increased demand for intensive post-conviction 

evaluation resources. While it is true that DaR evaluates and classifies 

all newly admitted offenders, the provision of comprehensive 

psychological and psychiatric assessments for all GBMI offenders, 

regardless of the actual need for a complete workup, has placed a strain 

on the diagnostic center staff. This concern is particularly relevant 

since a records check by DaR staff indicated that approximately a third 

of the incarcerated GBMI offenders exhibit no active mental health 

problems at the time of classification. 
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Two DHR representatives discussed the anticipated costs of 

implementing the new post~conviction evaluation procedures~20 The 

workload for most of the regional forensic teams is expected to be 

manageable. Concerns were raised, however, about the effect of this 

workload in the Atlanta area. Two additional staff positions have been 

requested although there is no real expectation of receiving approval. 

6. Perceived Strengths and Weaknesses of GSM! Provisions 

The perceived strengths and weaknesses of Georgia's GSM! provisions 

and actual implementation, as reported by the nineteen respondents, 

varied considerably. The opinions expressed are grouped and presented in 

Tables 9 and 10. 

It is interesting to note that,eight of the nineteen interviewees 

(42$) perceived the treatment emphasis of the GSMI verdict as a 

strength. At the same time, however, fi ve respondents (28%) 1 amen'ted the 

lack of actual treatment, thereby implying the existence of a gap between 

intent and practice. This is related to the perception that the GSMI 

finding is misunderstood by counsel, judges, defendants, and the public. 

Four respondents (22%) reported that this misconception encourages 

unrealistic expectations about the provision of mental health treatment. 

One of the perceived strengths cited by six interviewees (33%) is the 

increase in public protection. If, in fact, additional treatment is not 

provided or the GSMI finding is being used inappropriately, the 

perception of heightened public safety may be unfounded. 

There appears to be significant variation between legally-oriented 

actors and providers of direct services concerning the treatment focus. 
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Tab1 e 9 

I Perceived Strengths of Georgia's 
G8MI Provisions and Processing 

I Respondents 
LEGAL DIRECt Total 

I 
Legi s. Attl' Judge SU8- Prete Post. Tnnt. Probe Parole SERVICES Respon· 

p 0 TOTALS Eval. Eval. SUBTOTALS ses 
Creates 
Logical 

I Subgroup 1 1 1 3 1 1 4 

Treatment 

I 
Emphasis 1 1 1 3 1 1 2 1 5 8 

Increase 2 1 1 4 2 2 6 
Publ ; c 

I Protection 

Bal ances I Penal . Goals 1 1 1 

Improved 

I Attitudes 
of Public 1 1 1 

Improved I Interagency 
Coordination 1 1 2 2 

I Visibility of 
mentally ill 
offenders' 
needs 

I Expedites 

1 1 1 3 3 

Case I Processing 1 1 1 2 

More Val i d 
NGRI 

I Findings 1 1 1 

No Strengths 1 1 

I No Opinion 1 1 

I Number of 
Respondents 3 3 2 9 2 2 4 1 1 10 1 9 

I 
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Table 10 I 
Perceived Weaknesses of Georgia's 

GBMI Provisions and Processing I Respondents 
LEGAL DIRECT Total 

Leg; s.- Atty. Judge SUB- Pret. Post. Tnnt. Prob. Parole SERVICES Respon- I p 0 TOTALS Eva1- Eval. SUBTOTALS ses 
Phil osophi cally 2. 2 2 
unacceptable 

I Avoidance of l· 1 
d'l ffi cul t moral 
decisions 

I Conceptually 1 
confusing 

Curta i 1 ment of 1 3 4 2 1 3 7 I proper insanity 
findings 

Inappropri ate 1 2 3 3 I 
fi ndi ngs of 
mental illness 

I No actual 2 2 1 5 5 
treatment 

Encourages 2 2 2 2 4 I 
unrealistic expec-
tations of treatment I Insuffi ci ent 2 1 1 4 5 
resources provided 

I Inappropri ate 
treatment priorities 

Operationalized 2 2 4 I ineffectively 

Uo pretri al eval- 2 2 I uation requirement 

Lack of interagency 1 1 
coo rdi nati on I Unnecessa ry 2 2 2 
practically 

I No \'Ieaknesses 1 1 1 1 2 

Number of 3 3 2 9 2 2 4 10 19 I Respondents 
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Of the seven respondents who pointed to GBMI's emphasis on treatment, 

five (71%) were treatment-oriented interviewees. The data indicate that 

this perception on the part of mental health and corrections staff is 

related to the secondary effect of the GBMI verdict's increasing the 

visibility of mentally ill offenders' needs. On the other hand, the 

legal actors in the system seem disappointed or surprised that all GBMI 

offenders do not automatically receive mental health treatment during 

incarceration. One respondent may have identified the key pr'oblem here 

by stating that lithe GBMI verdict may be a legal tool but i,\; is not a 

clinical tool and it should not be viewed as such.1I 

Of the nineteen respondents in Georgia, only one was whole heartedly 

opposed to the GBMI verdict and only two expressed no reservations about 

the verdict's use. If use of the verdict is going to continue in 

Georgia, the positive and negative comments of those who participated in 

these interviews may well serve as the foundation for discussion and fine 

tuning of the alternative verdict's statutory provisions and actual 

procedures. The fact that a new postconviction evaluation procedure that 

addresses perceived inadequacies will soon be operational may indicate 

that mental health and criminal justice practitioners in Georgia have 

already initiated the necessary on-going collaboration that results in 

improved service delivery, legal reform, and social change. 
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Notes 

1. Ga. Code Ann. §17-7-131 (Cum. Supp. 1983). 

2. Benham v. Edwards, 501 F. Supp. 1050 (N.D. Ga. 1980). 

3. I. Ermulu, GBMI: In Search of Perspective (1983) (unpublished 
paper) • 

4. 501 F. Supp. at 1059. 

5. E~nulu, supra note 3. 

6. None of the 19 respondents were able to cite other statutory or 
judicial changes that would affect mentally disordered defendants that 
occurred in juxtaposition to passage of the GBMI statute. One attorney 
mentioned revisions to the involuntary civil commitment statutes other 
than application to insanity acquittees. No effect on criminal offenders 
was expected, however. See Appendix E for a description of changes in 
Geotgi a 1 aw that mi ght be coi nci dental wi th GBMI enactment. 

7. The custody and control category includes responses that 
focused on confinement, punishment, and public protection. 

8. See Ga. Code Ann. §17-7-131 (Cum. Supp. 1983). 

9. Grady Memorial Hospital is jointly funded by Fulton and DeKalb 
counties. The forensic unit includes a teaching component affiliated 
with the Emory University School of Medicine. 

10. The CSH operates the central closed forensic unit for the 
dangerous criminally insane. The Binion Building also houses individuals 
found incompetent to stand trial, violent involuntary civil committees, 
voluntary and involuntary inmate transfers, individuals committed for 
in-patient pretrial forensic evaluations, and defendants experiencing a 
mental health crisis while in jail awaiting trial or sentencing. 

11. The Board agrees with the parole guidelines recommendation in 
approximately 80% of all cases reviewed. When there is variation, it is 
generally in the direction of longer confinement. 

12. GI~CI provides all levels of mental health treatment as well as 
meets the varying security needs. Therefore, placement decisions focus 
mainly on general population or mental health unit assignment concerns. 

13. These procedures, detailed in internal DOR operational 
procedures are consistent with the classification standards of adaptive 
functioning for mental health and mental retardation as delineated in the 
Diagnostic and Statistical Manual of Mental Disorders, third edition. 
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14. Level One, reser"led for inmates who have no serious or 
permanent emotional problems and who can function in the nonna1 prison 
environment, excludes GBMls by administrative policy. 

15. Central Correctional Institution (CI), Coastal CI, GIl, Georgia 
State Prison, Augusta Correctional and Medical Institute, Rutledge CI, 
and Youthful Offender CI. 

16. Women who meet these criteria are assigned to the 22 bed 
suppartive living unit at GWCI. Men with Eimi1ar needs are placed at 
Metro C1. 

17. Sep, infra, IITransfer Procedures, II for a description of inmate 
transfer procedures. 

18. It should be noted that the mental health/mental retardation 
classifications discussed here were in place before the GBMI verdict went 
into effect. 

19. No special institutions exist for mentally retarded offenders. 
If an offender1s level of functioning is low, he or she is placed on the 
MH/MR caseload. If the individual is functioning at an acceptable level, 
assignment to the general population is appropriate. However, special 
education services are provided for the mentally retarded. 

20. See supra, IIA New Evaluation Component,1I for a discussion of 
this modification. 
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D. Indiana 

1. Introduction 

On September 1,1980, P'Jblic Law 204 became effective, thus making 

Indiana the second state to enact guilty but mentall ill (GBMI) 

legislation. l During July through August 1984, project staff interviewed 

fourteen (14) individuals in Indiana concerning the history, operation, and 

consequences of Indiana's GBMI law. Persons interviewed included three 

superior court judges (Cl , C2, C3), two prosecutors (Bl , B2), a 

public defender (B3), a private attorney (B4), a pre-trial forensic 

mental health examiner (D), a mental health administrator (Fl ), an 

administrator of a forensic unit of a state mental hospital (F2)~ an 

administrator of a reception and diagnostic center within the Department of 

Corrections (F3), a probation officer (G), and a parole department 

official (H).2 

Although no accurate state-wide stati~tics were cited, interview 

respondents estimated that as many as 150 (:BMI findings have been rendered 

in Indiana. One mental health administrator (Fl ), citing statistics 

~vailable to the Department of Mental Health, stated that 43 GBMI offenders 

(less than 1 percent of the 4,989 commitments) were committed to the 

Department of Corrections since January 1983. Eighteen (18) GBMI offenders 

were committed to the Department of Corrections in Fiscal Year 1983 (July 

1983 to June 1984), including two offenders receiving inpatient treatment at 

the Department of Corrections' mental health unit in Westville and sixteen 

offenders in the general inmate population. A Department of Corrections 

official (F3) stated that many more GBMI offenders, approximately 50 to 

Preceding page blank 
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60, are cownitted to the department each year. Another respondent, a 

prosecuting attorney (B2), provided the data on insanity plea filings 

and di sposi ti ons in felony cases in Lake County, Iod; ana from 1978 to 

1983 summarized in Table 11. 

In early 1984, the Indiana Judicial Center's Judicial Reform 

Committee conducted a mail survey concerning the GBM! findings in 

Indiana. The committee sent surveys to Indiana's 231 circuit courts 

requesting informatiom about GBMI cases in the period between September 

1980 and July 1983. Eighty-one courts (35 percent) responded to the 

survey, 33 of which reported GBMI cases involving a total of 64 persons. 

Of that number 46 persons (72 percent) were sentenced to the Indiana 

Department of Cor'ections for terms of two to 130 years. Thi rteen (20 

percent) received some form of probation. Four were sent to the 

Department of Mental Health, one was allowed to become a voluntary civil 

patient, and one was found not competent to stand trial. The majority of 

reporting courts had handled only one or two GBMI cases during the 

three-year period. 

2. Legislation: Purposes and Historical Context 

This sect'lon describes the changes in law coincidental with the 

enactment of Ind; ,ana IS GBM! 1 aw, the preci pi tati ng factors 1 eadi ng to the 

enactment, and the legislative purposes of the GBMI provisions as 

perceived by survey respondents. The Indiana legislature provides no 

fonnal record of its intent. 

a. Changes Coincidental with the Indiana GBMI Legislation 

Even though Indiana's GBMI law occupies a distinct point in Indiana's 

legislative history, according to one prosecuting attorney (B 2), the 
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Tab1 e 11 

Disposition of Insanity (Fe1 onya) Cases 
In Lake County Indiana, 1978-1983 

Year 

Filings/Dispositions 1978 1979 1980 1981 1982 

Insanity Pl eas 32 17 27b 15 17 

Di sposi ti ons: 

GBMI 3 4 4 

NGRI 3 2 2 0 1 

Guilty 21 15 15 10 10 

Not Guil ty 1 0 1 0 1 

Dismissed 7 0 6 1 1 

Total 32 17 27 15 17 

1983 Total 

7 115 

2 13 

1 9 

4 75 

0 3 

0 15 

7 115 

Notes: a. Approximately 900 to 1,000 felony cases are filed each year 
in Lake County. 

b. Most of these filing occurred before the GBMI legislation 
took effect September 1, 1980. 
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enactment of the GSMI law in Indiana was only one part of broad reform of 

Indiana's mental health law spanning several years. In 1978, two years 

before the GBMI law took effect, the Indiana legislature shifted the 

burden of proving insanity from the prosecution to the defendant. 3 

Significantly, the prosecuting attorney who provided the data from Lake 

County (Fl ) summarized in Table _, believed that the reduction of 

insanity plea filings in felony cases in Lake County was in large part 

attributable to the shift in the burden of proof, at least more so than 

to the availability of the GBMI alternative. 

b. Precipitating Factors 

When asked whether a particular case, incident, or problem was the 

catalyst for the Indiana legislature's adoption of the GSMI alternative, 

several respondents mentioned two cases: State v. Kiritsis4 and State 

v. JUdy.5 The defendant in Kiritsis kidnapped an Indianapolis 

businessman and held him at gunpoint before television cameras. This 

much-publicized case led to the legislative proposal, dubbed the 

IIKiritsis Bill, II to shift the burden of proving insanity to the 

defendant. 6 Interestingly, even though Kiritsis predated Indiana's 

enactment of the GBMI law by several years, several survey respondents 

linked the case to the GBMI legislation. 

State v. Judy involved a defendant who murdered a mother and her 

three small children. 7 Public reaction to the case contributed 

significantly to the passage of the GBMI provision in Indiana. 8 Public 

safety, perceived to be threatened by the possibility that defendants in 

cases like Judy and Kiritsis would escape prosecution by means of the 

insanity defense, appears to have been the catalyst, at least in the 
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view of several respondents,9 for the passage of Indiana's GBM! law. 

One mental health administrator (F1) made the connection between these 

cases and the GBMI legislation when he stated that the intent of the GBM! 

law was to "prevent defendants like Kiritsis from getting off 

'scott-free. '" 

Another case linked to the passage of the Indiana GBM! law is the 

1979 killing of major league baseball player Lyman Bostock in Gary, 

Indiana. The defendant in the case, Leonard Smith, was acquitted of the 

murder charge by reason of insanity and subsequently was released less 

than seven months after his tria1. 10 

c. Legislative Purposes 

Respondents associated the perceived legislative intents of the GBMI 

provisions in Indiana with a threat to public safety engendered by the 

insanity defense. Respondents,' answers to a question about the 

legislative purposes of the provision fell into nine categories: 

(1) curtailment of insanity acquittals (F2, 83, 
H, G, C3); 

(2) elimination of the perceived abuses of the 
insanity defense (B2' C2); 

(3) increase in public safety (F, B2); 

(4) appeasement of the public (B4); 

(5) provision of a I midd1e-ground" finding lying 
between "gull til and "not gui1 ty by reason of 
i nsani ty II (B,); 

(6) more flexibility to the judiciary in its handling 
of mentally ill offenders (F3); 

(7) treatment for mentally ill offenders (B1' D, 
82, C3, F 2) ; 

(8) response to complaints by the psychiatric 
communi~y that the insanity defense forced 
psychiatrists to "cross over" into a legal arena 
where they felt uncomfortable (84); and 
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(9) legislative purposes obtuse and difficult to 
fathom, because nothing is wrong with the 
insanity defense (Cl). 

React:ons to the perceived impact of the GBM! provisions in Indiana 

were mixed. When asked whether the intents of the GB~lI legislation had 

been fulfilled, all seven respondents wha ~a1 indicated that the 

legislative intent was to curtail the insanity defense and prevent it's 

abuse, (1) and (2) above, said that the intent had been fulfilled, at 

least to some degree. Two of these respondents, a public defender (B3) 

and a probation officer (G), were quick to point out, however, that 

although the GBMI finding had curtailed insanity acquittals, the actual 

number of acquittals had remained verY small.'l Another respondent, a 

parole official (H), stated that the GBMI provision had fulfilled its 

intent to curtail the insanity defense insofar as it had provided the 

courts an alternative to sending defendants to jailor putting them back 

on the streets. 

Similarly, two respondents (B1 , F3) agreed that the GBMI finding 

had provided a "middle-ground" that gave judges and jurors more 

flexibility in making decisions about mentally disordered offenders. One 

attorney (84), who believed that Indiana's GBMI law was meant only to 

appease the public, saw no signs that the law had accomplished this 

purpose. Two respondents (F" B2), who saw public protection as the 

major purpose of the legislation, disagreed regarding the actual effect 

of the law. 

Four out of five respondents expressed serious doubts about whethe~' 

the legislative purpose of providing treatment to mentally disordered 

offenders had been accomplished in Indiana (B 2, C3, D, F2). One 

respondent (D) was strong in his denunciation of the GBMI law on this 

score. He stated that GBMI offenders are not provided preferential 
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treatment and that Indiana1s GBMI law is a IIfraud produGed in response to 

public outrage. 1I Only one prosecuting attorney (B1), who acknowledged 

the legislative intent of providing treatment to GBMI offenders, said 

that the intent was being fulfilled. 

3. Characteristics of GBMI Offenders 

When asked what characteristics of GBMI defendants most distinguished 

them from defendants found NGRI or guilty, respondents did not present a 

clear composite picture. Acknowledging that the GBMI label is applied to 

all types of offenders and cuts across all offense categories, three 

respondents (B2, F2, F3) stated that GBMI offenders tend to be more 

frequently convicted of sex- crimes and other crimes of violence than NGRI 

acquittees. One judge (Cl ) believed that defendants accused of 

drug-related crimes, sex crimes, and s~oplifting were most likely to be 

found GBMI largely because of the existence of treatment programs within 

the Department of Corrections for these categories of defendants. Other 

distinguishing characteristics of defendants most likely to be found GBMI 

that respondents mentioned included defendants with a history of prior 

institutionalization (B,), defendants with personality disorders 

(B4), and defendants whose mental health forensic examinations resulted 

in a unanimity of psychiatric opinion (C2). Four respondents were 

unable to form an opinion regarding the characteristics most likely to be 

found among GBMI offenders (B3, C3, 0, Fl ). 

The primary aim of the GBMI law, in Indiana12 and elsewhere,13 is 

to decrease the number of insanity acquittals and thereby assuage public 

concern that insane and dangerous offenders, released after a short 

period of hospitalization, will be free to prey upon the community. This 
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aim appears to be based at least in part upon the assumption that a 

significant class of mentally disordered offenders exists who have 

sufficient knowledge, appreciation, and control of their actions that 

they should be held responsible but that they avoid criminal 

responsibility with successful insanity defenses. It is possible, 

however, that the relatively small number of insanity acquittals 

throughout the country accurately reflect community sentiments about 

criminal blameworthiness and that the GBM! findings will go to a new 

subclass of offenders who are clearly mentally disordered but who would 

not escape punishment by successful insanity defenses. 

Would those defendants found GBMI under present Indiana law be found 

NGRI or guilty if the GBMI alternative were not available? A conclusion 

that GBMI offenders would have been found guilty in the absence of the 

GBM! law would. suggest that the GBMI finding had not fulfilled the 

purpose of undercutting NGRI findings. 

Ten respondents answered the question. Seven respondents believed 

that defendants found GBMI under Indiana law would have been found guilty 

had the GBMI alternative been unavailable (B1, B3, C1, C3, D, 

F1, F2). Several respondents cautioned, however, against the 

conclusion that the adoption of the GBMI statute did not effect insanity 

acquittals by noting that a finding that the majority of GBMI offenders 

would have been found guilty in the absence of the GBMI alternative may 

simply be an artifact of the very small number of insanity acquittals 

throughout the state. 

Three respondents (8 2, B4, C2) believed that the majority of 

GBM! offenders would have been found NGRI in the absence of the GBMI 
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law. One mental health forensic examiner (D) noted that a sub-group of 

GBMI offenders may have been successful with an insanity defense had it 

not been for their attorneys "convincing" them that a GBMI plea was in 

their best interest. According to this respondent, the attorneys in 

these cases may have been reluctant to risk an unsuccessful insanity 

defense and may have considered the GBMI plea a "safer route. II 

Finally, the question of recidivism rates of GBMI offenders who are 

either placed on probation or released after serving their time is of 

obvious relevance to society's interest in protecting itself from 

dangerously mentally ill persons. Asked whether recidivism rates would 

vary among NGRI, GBMI, and guilty offenders, only four of twelve 

respondents were able to offer an opinion. Two respondents, a private 

attorney (B 4) and a judge (C3), said that recidivism rates probably 

would not vary. Two respondents, a Department of Corrections official 

(F3) and a probation officer (G), said that GBMI offenders would 

exhibit higher recidivism rates than NGRI and guilty offenders. 

According to the Department of Corrections official, GBMI offenders tend 

to be charged with "emotional crimes against people" caused by mental 

health problems that persist over time. Acknowledging that his 

experience with GBMI probationers was limited, this probation officer 

suggested that it is likely that GBMI offenders would have "a tough time" 

during probation. He estimated that his department has conducted 

pre-sentence investigations of approximately 40 GBMI cases. In only one 

of these cases was the GBMI offender placed on probation. Probation was 

revoked in this case because the probationer "could not adjust to life in 

the connnuni ty. II 
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4. Procedures and Practices 

a. General 

Indiana's statutory scheme for handling GBM! defendants is depicted 

in Figure 4. Notwithstanding these procedures, when asked whether cases 

involving mental aberration are handled differently because of the 

availability of the GBMI finding in Indiana, all but two of the 

respondents said that the GBMI alternative in Indiana did not 

significantly change the processing of mentally disordered offenders 

through the mental health-judicial system. 

One attorney (B3) stated that the GBMI provision "does not do 

anything. It offers no advantage. It is the same as a guilty plea or 

verdict. II A prosecuting attorney (Bl ) indicated that severely 

disturbed defendants would be transfered to a mental health facility for 

a determination of competency to stand trial, regardless of the 

availability of the GBM! alternative. A judge noted that, although the 

law generally had not changed the handling of cases involving mental 

aberration, he recalled one case in which the GBM! law made a difference 

by provi di ng a vi abl e al ternati ve to "ei ther the street or pri son. II 

Only two respondents, a prosecuting attorney (B2) and an attorney 

in private practice (B4), stated that their dealings with mentally 

disordered offenders was altered by the availability of the GBMI 

al ternati ve. The pri vate attor'ney stated that he woul d counsel cl ients 

that a jury would be less likely to render an NGRI verdict because of the 

availability of the GBMI alternative. This attorney said that he would 

not pursue an NGRI acquittal in front of a jury. He noted, however, that 

the same would not be true in a bench trial. The prosecuting attorney 
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suggested that the GBMI verdict cl early is an "asset to prosecutors II 

because it allows prosecutors to get more guilty verdicts. Based on his 

experience, he said that not as many insanity pleas are made because of 

the GBMI provision; and when the plea is made, a guilty verdict is much 

more likely. 

b. Pre-trial Mental Health Examination 

In Indiana, if a criminal defendant has given notice that he or she 

intends to interpose the defense of insanity, the court "shall appoint 

two or three competent disinterested psychiatrists to examine the 

defendant and to testify at the trial."14 A mental health examiner (D) 

who participated in approximately 25 cases involving a GBMI plea or 

verdict stated that his methods of conducting pre-trial forensic mental 

health examinations of GBMI defendants were no different from the methods 

employed with other defendants. Similarly, he stated that though he 

infrequently is asked to testify at trial, his testimony in GBMI cases is 

no different than in other cases. Asked whether attorneys and the court 

tend to follow his recomnlendations following pre-trial examinations, he 

said that they are more likely to regarding GBMI defendants than 

regarding other defendants. 

c. Mental Health Expert Involvement 

Judges and attorneys differed in their opinions about whether the 

GBM! alternative in Indiana has altered the involvement of mental health 

experts in criminal proceedings. Three attorneys (B 2, 83, 84) and 

one judge (C 2) said that it had no effect. One attorney (82) 

commented, however, that a reduction of insanity pleas resulting from the 

GBMI prOVisions may cause mental health expert involvement to decrease. 
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Two superior court judges (Cl , C3) said that the GBMI laws 

increase the involvement of mental health experts. One of the judges 

(Cl ) based his opinion not on experience but on the logic that the GBMI 

alternative provides a new opportunity for introduction of evidence of 

mental aberration and, therefore, a concomitant increase in the 

involvement of mental health experts. 

d. Criteria Used by Judges and Juries 

When asked their opinions about whether juoges generally understand 

and make the appropriate distinctions between definitions of insanity and 

mental illness as used in GBM! detenninations, all four attorneys 

interviewed indicated that judges, much more so than jurors, carefully 

follow the statutory provisions and make appropriate distinctions. One 

prosecuting attorney (B2) said that most jurors, rather than adhering 

to the letter of the law, ask themselves whether the defendant poses a 

clear and imminent danger to them or their community. If they answer 

this question 'in the affinnative, the defendant is more likely to be 

judged guilty or GBMI. "He's going away no matter what," is the manner 

in which the attorney characterized the typical jurors' approach to GBMI 

cases. Alternatively, jurors may be sympathetic to a defendant whose 

actions appear worthy of excuse simply because the jurors identify with 

those actions. 

Other than the criteria specified by statute,15 do judges and 

juries use different cf"iteria or factors in makingGBMI, as opposed to 

NGRI and guilty, detenninations? All four attorneys responding to this 

question said that the criteria or factors do not differ. One attorney 

(Bl ) correctly noted, however, that mental' retardation is included in 

the statutory definition of mental illness16 but not in the insanity 
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standard. l7 Therefore, defendants may be found GBMI but not NGRI on 

the basis of mental retardation. 

e. Juries 

As a matter of policy, plea bargaining does not exist in Indiana. As 

a matter of practice, however, some plea bargaining does occur. In 

contrast to Michigan where most GBMI findings may be obtained through 

plea bargains,18 most GBMI findings in Indiana have been reached by 

jury or bench trials. Asked whether the GBMI laws in Indiana increased 

or deGreased the number of jury trials in cases involving mental 

aberration, all four of the attorneys interviewed (B1, B2, B3, 

B4) and one of the three judges (C1) indicated that it has had no 

effect. Two judges said that the law had decreased jury trials. 

Although little plea bargaining occurs in Indiana cases involving mental 

aberration, one judge believed that the GBMI alternative would decrease 

jury trials because it would increase plea bargaining. Another judge 

said that the GBM! alternative would decrease jury trials because it 

reduces insanity pleas. This judge reasoned that because little plea 

bargaining occurs in Indiana, bench trials in GBMI cases would displace 

jury trials of NGRI cases. One private attorney (B4) suggested that 

the GBM! verdict may sound IItoo good ll to jurors and, as a result, 

generate "GBMI business. 1I 

Some evidence exists to suggest that jurors often fail to appreciate 

the nuances of the wording of various insanity standards,19 and, as a 

general rule, their comprehension of jury instructions is low. 20 At 

this writing, no empirical studies have determined the effects of the 

GBMI laws on the jury decision making. Some proponents of the GBMI laws 

argue that the GBMI verdict clarifies the distinctions between mental 
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illness and insanity and thereby simplifies jury decision making. 21 

Opponents of the verdict say it provides jurors a convenient compromise 

and an "easy way out,II--that it is di singenuous, promoti ng a moral 

sleight of hand that "hoodwinks the jury in the decisional process, and 

••• hoodwinks the pub1ic."22 

Indiana has no standardized jury instructions. According to one 

attorney (81), however, each court has written instructions that it 

uses as matter of c~>urse. For example, the following instructions were 

delivered in Indiana v. Pittman,23 a case in which the defendant was 

charged with attempted murder, a Class A felony: 

To convict the defendant of the crime of attempted 
murder, the state must have proof of the following 
elements: 

1. The defendant knowingly or intensionally . 
2. Took a SUbstantial step to accomplish 
3. A knowing or intentional killing of Ronald J. 

Wagonblast. 

If the state failed to prove each of these elements 
beyond a reasonable doubt, you should find the 
defendant not guilty. If the state did prove each of 
these elements beyond a reasonable doubt, and the 
defendant also proved by a preponderance of the 
evidence that at the time of such conduct, as a result 
of a mental disease or defect, he lacks substantial 
capacity either to appreciate the wrongfulness of his 
conduct or to conform his conduct to the requirements 
of law, then you should find the defendant not 
responsible by reason of insanity. 

If you find the State did prove each of these elements 
beyond a reasonable doubt and you further find that 
the time of such conduct, he did not suffer from any 
mental disease or defect and that he did have the 
substantial capacity to appreciate the wrongfulness of 
his conduct and to conform his conduct to the 
requirements of law, but you do find at the time of 
said acts he had a psychiatric disorder which 
substantially disturbed his thinking, feeling or 
behavior an,', impaired his ability to function, then 
you should f.nd the defendant guilty of attempted 
murder, a C1~ss A felony, but mentally ill at the time 
of the offense. 24 
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When asked whether jurors understand the typical jury instructions in 

GBMI and NGRI cases, only two attorneys (B1, B3) and one judge (C2) 

ventured opinions. Only the judge believed that jurors understand the 

instructions. Both attorneys disagreed. One prosecutor (Bl ) asked 

rhetorically, 1100 they ever understand any?" 

When asked whether jurors understand and make the appropriate 

distinctions between the definitions of insanity and mental illness, the 

respondents answered in a similar fashion. Both attorneys were very 

skeptical about jurors' ability to make the difficult distinctions 

required for GBMI detenninations. They added that jurors may apply these 

concepts illogically. One of the four judges believed, however, that 

jurors are able to make the appropriate distinctions. 

Two additional questions regarding juror decision making were asked 

of respondents. Do jurors generally understand the expert t~stimony 

presented at trial? And, do jurors understand the dispositional 

differences between an NGRI and a GBMI finding? Only one respondent 

(C2) responded to the first question in the affirmative. Three 

attorneys (B1, 82, 83) and one judge (C3) stated that jurors' 

understanding of expert testimony presented at trial is limited. A 

prosecutor (B1) stated that jurors' understanding of expert testimony 

depended largely upon the ability of the mental health expert and the 

quality of his or her testimony. A public defender (83) acknowledged 

his own frequent disbelief of mental health expert testimony. He noted 

that, in any event, IIpsychiatrists are difficult to understand. II A 

prosecuting attorney (B2) felt that juries, more often than not, 

di sregard mental hea'ith experts. 
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Whether jurors in Indiana are aware of the different consequences of 

NGRI and GBMI verdicts may determine their decisions. As a matter of law 

in Indiana, jurors are not instructed regarding dispositional 

consequences. Whether juries in insanity cases should be instructed 

about the consequences of an insanity acquittal remains today a matter of 

debate. 25 All four respondents who ar:lswered the question (81, 82, 

83, C2) felt that jurors generally do not understand the 

dispositional differences between an NGRI and a G8MI verdict. One 

prosecuting attorney noted that jurors tend to have the misperception 

that GBMI offenders will always end up in a mental hospital, not a prison. 

f. Sent~nci ng 

In Indiana, when a defendant is found GBMI or enters a plea to that 

effect, he or she will be "sentenced in the same manner as a defendant 

found gui 1 ty of the offense. 1126 When asked whether the 1 ength or type 

of sentence for guilty and GBMI offenders differs in practice, five out 

of the nine respondents (Bl , 83, 84, C2, H) stated that it did 

not. A parole official (H) indicated that this was due to the enactment 

of Indiana's determinate sentencing laws in 1.;77. In contrast, a 

prosecuting attorney and a judge felt that G8MI offenders would, all 

things being equal, receive lighter sentences than guilty offenders. One 

reason for this, according to the prosecutor (B2), is that judges are 

able to consider mental illness and criminal responsibility openly 

without "getting heat from the public. II A superior court judge (C3) 

agreed that, generally speaking, sentences for G8M! offenders would ~e 

lighter than for similarly situated guilty offenders, but noted that 

sentences would depend upon several factors including the severity of the 

offense and the Utreatability" of the defendant. He stated that if a 
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particularly violent crime was involved the sentence given a GBMI 

offender might be longer. Similarly, if a defendant were considered not 

IItreatabl e, II the sentence mi ght be longer. Two respondents were unsure 

of differences in the length or. types of sentences given GBMI and guilty 

offenders. A judge (Cl ) noted that under Indiana's detenminate 

sentencing provisions the type of sentence (e.g., probation or 

imprisonment) may vary but the length may not. A Department of 

Corrections official speculated that some offenders may have used the 

GBMI provisions to get a less severe sentence. 

Indiana statute specifically provides that the court may require 

treatment as a condition of probation. Two out of three judges 

interviewed (e2, C3) stated that the criteria used for placing 

offenders on probation do not differ in practice between GBMI offenders 

and guilty offenders. 27 One judge eCl ) speculated, however, that 

different criteria may be used for GBMI offenders and that such offenders 

would most certainly have specific conditions placed upon them. A chief 

probation officer, who participated directly or indireGtly in the 

presentence investigations of 30 GBMI cases~ agreed that no differences 

exist in the criteria used for placing GBMI and other offenders on 

probation. He noted that out of the 30 GBMI cases in which his 

department performed presentence investigations only one case resulted in 

a GBr~I offender bei ng pl aced on probation. He specul ated that the rari ty 

of the event may make it likely for the offender to be sentenced to a 

longer period of probation, especially in well-publicized cases. Despite 

the Indiana statute's provision for treatment as a condition of probation 

in GBMI cases,28 the use of the provision may be rare in any type of 

cases, as suggested by statistics cited by the chief probation officer 
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interviewed. Reportedly, out of 700 offenders on probation in this 

probation officer's jurisdiction in 1983, only 12 were ordered to undergo 

psychological counseling as a condition of probation. 

g. Comparative Lengths of Confinement 

Respondents were split on the fundamental question of whether GBMI 

offenders or NGRI acquittees who have similar backgrounds remain either 

in prison or in a hospital under involuntary confinement for longer 

periods of time. Four out of nine respondents felt that GBMI offenders 

were likely to be confined longer than NGRI acquitters (Bl , B2, B4, 

C3). One respondent, an attorney in private practice (B4), suggested 

that since GBM! offenders who remain under the jurisdiction of the trial 

court at the end of their sentences for determination of whether they 

meet involuntary civil commitment standards, GBMI offenders who meet 

those comm5tment standards may be subject to much longer periods of 

confinement than similarly situated insanity acquittees. 

Five respondents felt that, all things being equal, NGRI acquittees 

spend longer periods in involuntary confinement than GBMI offenders 

(83, C2, Fl , F2, F3). A forensic mental health official said 

that NGRI acquittees would be hospitalized for longer periods of time 

because of the indeterminate "sentence" given to them in contrast to the 

determinate sentencing of GBMI offenders. 

h. Parole Provisions and Procedures 

In 1978, a year after the enactment of a detenninate sentencing law, 

Indiana aboliShed its parole provisions, at least in theory. 

Nonetheless, according to an Indiana Parole Board official (H), 

approximately six GBM! offenders (presumably those offenders found GBMI 

between 1975 and 1978) have come before the parole board. As a matter of 
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policy and practice, these GBMI offenders were handled no differently 

than any other offender. The parole board official stated, however, that 

the Indiana Parole Board is livery mindful of any psychiatric reports ll on 

the condition of the offender. Coordination with the department of 

mental health is encouraged, he added, but the parole board has 

traditionally been very conservative in discharging offenders to the 

department of mental health. Reportedly, the Indiana Parole Board has 

not given special preferential treatment to GBMI offenders. 

i. Treatment Provisions 

The Indiana GBMI law, like most GBMI statutes, gives discretion to 

the courts and allied agencies having custody of the offender to provide 

treatment. 29 In Indiana, if a defendant found GBMI is committed to the 

Department of Corrections, he or she must be IIfurther evaluated and then 

treated in such a manner as is psychiatrically indicated for his mental 

ill ness. 1130 Treatment may be provi ded by the Department of Correcti ons 

or, after transfer, by the Department of Mental Heal tho 31 

According to statistics reported by a Department of Mental Health 

official (F,), 18 individuals adjudicated GBMI were committed to the 

Department of Corrections in the fiscal year ending June 1983. On the 

basis of testing and evaluation of these GBMI offenders by the Reception 

and Diagnostic Center of the Department of Corrections, only two of these 

GBMI offenders were shown in need of inpatient mental health treatment 

and assigned to the Department of Corrections· psychiatric unit in 

Westville, Indiana. No GBMI offenders were transferred to the Department 

of Mental Health during the same fiscal year. 

When asked how determinations are made about which offenders will 

receive mental health treatment and care and whether the GBt4I label plays 
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a role in such detenminations, a Department of Corrections official 

familar with such determinations (F3) stated that GBMI offenders' "get 

closer scrutiny" than offenders in the general inmate population. 

Insofar as the GBM! offenders are given more attention during the initial 

mental health evaluation by the Department of Corrections, he added., they 

are more likely to receive mental health treatment. 

The point of intake for all adult, male offenders is the Reception 

and Diagnostic Center, a Department of Corrections facility located in 

Plainfield, Indiana. It is at this facility that male offenders will 

spend the initial ten to 14 days of their sentences. After medical and 

dental examinations, all offenders are given mental health evaluations by 

psychiatrists or psychologists. Based upon these evaluations, the 

Reception and Diagnostic Center identifies mental health problems among 

offenders, makes recommendations for treatment, if necessary, and then 

makes the necessary arrangements for treatment to be provided by one of 

the faciliti'es in the Department of Corrections. According to one 

Department of Corrections official (F3), if the evaluation conducted at 

the reception and diagnostic center reveals a psychotic disorder or other 

mental disorder that would make it impossible for the offender to live in 

the general inmate population, the offender would be sent to the 

Department of Corrections· inpatient psychiatric unit in Westville, 

Indiana. Otherwise, offenders may be sent to a number of facilities 

within the state. 

The identified mental disorders of the offenders and their treatment 

needs, rather than the GBMI label, is determinative of treatment. GBMI 

offenders, sex offenders, offenders who have a history of mental 

disorder, and those who have committed crimes against persons are 
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differentiated from other offenders at intake insofar as they 

automatically are provided intensive mental health evaluation (i.e., 

examination by a psychologist and a psychiatrist on an individual 

basis). All other offenders are subjected only to group psychological 

testing unless they specifically refuse. Evaluation procedures at the 

Reception and Diagnostic Center are the same for mentally retarded 

defendants classified as GBM! offenders. According to one Department of 

Corrections official familiar with the department's mental health 

evaluation procedures, however, mentally retarded offenders are given 

more attention. "They are seen as more vulnerable," he stated. 

Reportedly, a program designed specifically for mentally retarded inmates 

is in the formative stages at the Deparment of Corrections facility in 

Westvill e. 

Mental health staff are available in each of the Department of 

Corrections facilities to treat and care for offenders with mental health 

problems. Staff include correctional officers, institutional counselors, 

behavorial specialists, psychologists, and psychiatrists. Of course, not 

all these classes of personnel are present at each facility; thus, 

placement of an offe~der becomes determinative of the quantity and 

quality of mental health care and treatment provided to meet mental 

health needs. 

Respondents differed in their impressions regarding the likelihood of 

preferential treatment of GBM! offenders relative to other offenders. 

Five respondents (Bl , B4, C2, F2, F3) felt that GBM! offenders 

were likely to receive at least slightly more mental health treatment, if 

only because of the publicity surrounding the alternative verdict. Four 

respondents (B2, B3, C3, Fl ) were less optimistic, agreeing that 
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GBMI offenders were no more likely to receive treatment than offenders 

with mental health problems in the general prison population. 

j. Transfers Between the Corrections and Mental Health Systems 

If "psychiatrically indicated" by the Reception and Diagnostic 

Center, mental health treatment may be provided by the Department of 

Corrections or by the Department of Mental Health after transfer of the 

GBMI offender from th@ Department of Corrections to the Department of 

Mental Health. 32 Furthermore, any prisoner who believes himself or 

herself to be mentally ill and in need of treatment may be transferred to 

the Department of Mental Health if a Department of Corrections' 

psychi atri st or p\sychol ogi st determi nes that he or she is; n need of such 

transfer. 33 According to data cited by a Department of Mental Health 

official, since September 1, 1980, the effective date of Indiana's GBMI 

law, 29 transfers have occurred. Of these, only two were GBMI offenders 

(F 1 ) • 

According to a Department of Corrections official, transfer of GBMI 

offenders from the Department of Corrections to the Department of Mental 

Health is accomplished 'jn four steps: (1) a recommendation for the 

offender's treatmen.t in a Department of Mental Heal th faci 1 ity by a 

licensed psychiatrist; (2) notice to the inmate of the proposed transfer; 

(3) an administrative hearing which may be waived by the inmate; and (4) 

the actual physical transfer. According tu a Department of Mental Health 

official (Fl ), one of the two GBMI transfers was a female inmate 

transferred from the women's prison to Central State Hospital; the other 

was a male inmate transferred from the 1~estv'i11e Correctional Center to 

Evansville State Hospital. 80th of the G8M! offenders were transferred 

to the Department of Mental Health after spending only a short time under 
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the jurisdiction of the Department of Corrections; the female inmate 

after 35 days and the male inmate after only five days. Both were placed 

in "secure ll wards. As is the case with mentally disordered GB~lI 

offenders under the jurisdiction' of the Department of Corrections, the 

GBM! label is not nearly so important for GBM! offenders transferred to 

the Department of Mental Health as the mental health needs of the 

transferred inmate. That is, once transferred, the GBM! offender is 

treated 'in a manner similar to other hospital patients. 

5. Costs 

Asked whether the availability of the GBM! plea and verdict in 

Indiana has increased or decreased the costs of handling mentally 

di sturbed offenders ~ most respondents sai d that, due to the small number 

of individuals involved, any increases or decreases in costs would be 

negl igible (B1, B2, 83, C2, Fl , F2). Four respondents (Cl , 

C3, D, G) said, however, that the availability of the GBMI alternative 

would increase the overall costs of handling mentally disordered 

offenders in Indiana. A superior court judge (Cl ) speculated that the 

costs would increase, but not substantially. Another superior court 

judge suggested that an increase in costs would be inevitable if adequate 

treatment were provided to GBMI offenders. A mental heal th professional 

(D) thought that the costs would increase largely due to an increase of 

the resources required to provide mental health evaluations of GBMI 

offenders at the Reception and Diagnostic Center. In a similar vein, a 

probation officer anticipated that an increase in GBMI probationers would 

require additional resources (G). 
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Only one respondent, an attorney in private practice (B4), 

suggested that the availability of the GBMI alternative in Indiana would 

decrease the costs of handling mentally disturbed defendants. He noted 

that "jail is cheaper than a hospital." In support, he cited the 

staff-to-patient and staff-to-inmate ratios that became known to him as 

part of his work on the Lawyers Commission in Indiana. Reportedly, the 

. Department of Mental Health maintains a 1:1 ratio of staff-to-patients 

whereas the Department of Corrections maintains a 4:140 staff-to-inmate 

ratio. 

6. Perceived Strengths and Weaknesses of the Indiana GSMI Law 

Respondents offered divergent opinions about what they perceived as 

the strengths and weaknesses of the Indiana GBMI law. The addition of an 

alternative to the traditional verdicts of guilty, not guilty, and not 

guil ty by reason of insanity, the treatment provi si ons of the GBMI 1 aw, 

and the appeasement of public concerns about the abuses of the insanity 

defense were perceived as its major strengths. Notwithstanding the 

statutory provision for treatment, the lack of treatment actually 

provided was seen as the major weakness of Indiana's GBMI law. The 

strengths and weaknesses of Indiana's GBMI law perceived by survey 

respondents are summarized in Table 12. 

One superior court judge (C2) expressed a concern that was unique 

among the weaknesses of the GBMI law perceived by survey respondents (the 

third weakness listed in Table 12). Noting the statutorY provision that 

those defendants who are adjudicated GBMI "shall be further evaluated and 
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I 
I Tab1 e 12 

I 
Perceived Strengths and Weaknesses of 

Indiana's GBMI Law 

'I Respondents 

I Strengths B C F 
1 2 :3 'l , 2 :3 D , 2 J G H Total 

I 1. Separation of Criminal 
Responsibility and Mental 

I' III ness Issues X 1 

2. Coverage of Dual Concerns 
for Confinement and 

I Treatment of GBMI Offenders X X X 3 

3. Provision of Compromise/ 

I Alternative Verdict X X X X X 5 

4. Public Protection X 1 

! I 5. Treatment Provisions X X X X 4 

6. Appeasement of Public X X X X 4 

I' 7. No Strengths X X 2 

I Weaknesses 

I l. Absence/Lack of Treatment X X X X X X X 7 

2. Irrelevancy/ 

I Meaninglessness X X 2 

3. Reversal of Trial 

I Determination by Post-
Conviction Screening 
Decision X 1 

I 4. Definition of Mental 
III ness X X 2 

I 5. Curtailment of Legitimate 
Insanity Defenses X 1 

,I 6. Public Misunderstanding X 1 

I 
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then treated in such a manner as is psychiatrically indicated,1I34 this 

judge expressed the concern that the post-conviction evaluation performed 

by the Department of Corrections would "overturn ll the decision made at 

trial where a judge or jury may have deliberated all the facts and 

circumstances of the case. In contrast, he contended, the Department of 

Corrections' examiners may have relatively little information upon which 

to make a determination of mental disorder and need for treatment. He 

expressed his preference for provisions that would allow defendants who 

are found GBMI to be committed to a mental health facility instead of the 

Department of Corrections, at least for the initial part of their 

sentence. 

Under what ci rcumstances woul d attorneys ad vi se thei r cl i ents to 

enter a GBMI pl ea? The three attorneys who answered thi s questi on agreed 

that such advice should only be given in limited circumstances. A 

prosecuting attorney (82) said that such advice should only be given 

when the prosecution has an extremely strong case for establishing guilt 

and imposing the death penalty. Another respondent, a public defender 

(83), agreed that he only would advise clients who are facing the death 

penalty to enter a GBMI plea. He added that he would consider advising 

clients to enter GBMI pleas only if prOVisions for mental health 

treatment could be made as part of the plea agreement. Another attorney 

in private practice (84) said that he would advise a client to enter a 

GBM! plea if the client exhibited serious mental disorders but the 

prosecution could not be convinced that the defendant "should be 

hospitalized without litigation." 

When asked what advantages or disadvantages the GBM! finding held for 

mentally disturbed defendants and whether the defendants understood them, 
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the two judges who answered this question agreed that, if properly 

implemented, the treatment provisions of the GBMI law offered mental 

health treatment without the hazards that an offender must encounter in 

the general inmate population (C2, C3>. One judge noted that because 

insanity is very difficult to prove J the treatment provisions of the GBMI 

law may be very attractive {C3>. Another judge who responded (C2) 

conceded, however, that a defendant might not understand or care about 

such advantages at the time a plea is entered. 

Most perceptions of the desirability and impact of the GBMI law have 

not altered since the passage of the law. Six respondents stated that 

their minds were not changed by their experience with Indiana's GBMI 

provisions (C" C2, 0, Fl , G, H). However, two respondents 

currently felt more positive toward Indiana's GBMI law than they did when 

it was enacted. One judge (C3), who viewed the promise of treatment as 

the major strength of the GBMI law, conceded that he was dissatisfied 

with the GBMI law when it went into effect but now saw some benefits to 

the promise of treatment. A prosecuting attorney (B2), who was 

skeptical about the GBMI law at the time of its enactment, became more 

positively inclined toward the law with increased experienced. He stated 

that the GBMI provisions were "good for prosecutors," resulting in an 

increase in prosecutions in cases involving claims of mental aberration. 

Four respondents became more disillusioned with the GBMI provisions over 

time (B" B3, B4, F2). One prosecuting attorney (B,) complained 

that the GBMI law does not allow for a uniform standard of application 

and interjects difficult and complicated legal issues with regard to the 

imposition of the death penalty. Another attorney (84) stated that 

Indiana's Department of Corrections simply does not have the talent or 
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facilities to deal with mentally disordered offenders. A forensic mental 

health official (F2) acknowledged her initial liking of the GBMI 

provisions. She stated that she first viewed the "treatment plus 

punishment" provisions of the GBMI statute as highly attractive. When 

she discovered that no actual treatment was provided to GBMI offender, 

however, her attitude toward Indiana's GBMI law quickly changed. 
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Notes 

1. See Indiana Acts 1981, P.L. 298; Ind. Code Ann. §§35-35, 35-36 

(Burns Cum. Suppo 1982); ~ also, Comment, Indiana's Guilty But 

Mentally III Statute: Blueprint to Beguile the JUry, 57 Ind. L. J. 

639 (1982). 

2. One of the prosecuting attorneys was unable to participate in the 

entire scheduled interview and requested that a colleague, another 

prosecuting attorney, complete the interview. The interview of 

these two individuals was combined and counted as a single interview. 
, 

3. Indiana Acts, P.L. 145, §9, effective April 1,1978. See Ind. Code 

Ann. §35-41-41-1 (Burns Cum. SUppe 1982). 

4. 269 Ind. 550, 381 N.E. 2d 1245 (978). ~~Comment, supra.note 1, 

at 639 n.2. 

5. Ind. _, 

639 n. 4. 

416 N. E. 2d 95 (1981 j. See Comment, supra note 1, at 

6. See Comment, supra note 1, at 640 n. 2. 

7. See supra note 5. 

8. Id. 

9. See infra § c. Legislative Purposes. 

10. See Comment, supra note 1, at 640 n.6. 

11. See, e.g., supra Table 11 (Insanity Plea Filings). 

12. See supra Part Two, Legislation: Purposes and Historical Context, 

Section IV., E.2. 

13. See supra Part One, this volume, notes 23-38 and accompanying text; 

~ also Slovenko, Commentaries on Psychiatry and Law: IIGuilty But 

Mentally III ,!I J. Psych. & L. 541, 543 (1982). 
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14. Ind. Code Ann. §35-36-22 (Burns Cum. Supp. 1982). The Indiana 

~tatute does not require, though it does not preclude, pretrial 

examination of defendants who plead GBMI, as provided in §35-35-2-1, 

id., but who do not intend to impose the insanity defense. 

15. For example, the definition of mental illness~ Ind. Code Ann. 

§35-36-1-1 (Burns Cum. Supp. 1982) or the insanity standard, Id. 

§35-41 -3 -6. 

16. See ide at §35-36-1-1. --
17. See ide at §35-41-3-6. 

18. Smith & Hall, Evaluating Michigan's Guilty But Ment~lly III 

Verdict: An Empirical Study, 16 U. Mich. J. L. Ref. 77, 94 & 

Appendi x A, Tabl e C; ~ a1 so supra, Part One, thi s vol ume, notes 

267-271 and accompanying text; but ~ cf., Boyle & Baughman, The 

Mental State of the Accused: Through A Glass Darkly, 2 Adelphia 

(1984), where it is noted that in Wayne County, Michigan, ninety 

percent of all GBMI convictions are the result of litigation, a 

finding in contrast to Smith and Hall's results. 

19. See Arens, Granfield & Susman, Jurors, Jury Changes, and Insanity, 

14 Cath. U. Amer. L. Rev. 1 (1965). 

20. See generally, A. Elwork, B.D. Sales, & J. Alfini, Making Jury 

Instructions Understanable (1982). 

21. See Smi th & Hall, supra note 16, at 81; Boyl e & Baug~lii7an, supra note 

18, at 

22. Slovenko, supra note 18, at 546; see also supra Part One, this 

volume, notes 34-38, 281-286 and accompanying text. 

23. Cause No.2 CR-14-184-66 (Ind. Superior Court, Lake County [date]), 

Final Instructions, Instruction 2. 
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24. Id. (emphasis added). It should be noted that this instruction is 

only one of 22 given to the jur,y including instructions on burdens 

of proof, definitions of various terms (e.g., "intentionally"), a 

reference for intent and purpose, and lesser included offenses. 

25. See, e.g., Lyles v. United States, 254 F. 2d 725 (D.C. Cir. 1957), 

cert. denied, 356 U.S. 961 (1958), cert. denied', 362 U.S. 943 

(1960), cert. denied, 368 U.S. 992 (1962); Commonwealth v. Mutina, 

323 N.E. 2d 294 (Mass. 1975). 

26. Ind. Code Ann. §35-36-2-5(a)(Burns Cum. Supp. 1982). 

27. Id. §35-36-2-5(c). 

28. Id. 

29. Id •. §35-36-2-5(b); cf. Part One, this volume, supra, Table 3 & notes 

310-319. 

30. Ind. Code Ann. §35-36-2-5(b)(Burns Cum. Supp. 1982). 

31. Id. 

32. I d. 

33. Id. §11-10-4-4. 

34. Id. §35-36-2-5 (emphasis added). 
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E. I1Hnois 

1. Introducti on 

Effective September 17, 1981, Illinois became the third state to 

enact legislation providing for a guilty but mentally ill (GBMI) plea and 

verdict. l From September 1980 to June 1984, 131 defendants were 

adjudicated GBM!. 

During August and September 1984, thirteen (13) individuals familiar 

with the GBMI legislation participated in a telephone survey addressing 

I11inois's GBMI experience. The interviewees included two public 

defenders (Bl , B2), b~o states attorneys (83, B4) a supreme court 

judge (Cl ), two pre-trial mental health evaluators (D1, D2), a 

mental health professional providing post-conviction treatment (El ), a 

mental health professional (Fl ) and an administrator (F2) with the 

Department of Mental Health and Development Disab"ilities (Dr4HDD), two 

administrators with the Department of Corrections (F3, F4), and an 

administrator with the Department of Parole (Hl ). These individuals, 

together, have been involved directly or indirectly in all the GBMI cases 

in Illinois. 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with GBM! Enactment 

The enactment of the GBf~I legislation did not alter either the 

existing definition of insanity2 or the burden of proof3 requirements 

in cases involving mental aberration. Effective January 1,1984, 

however, the burden of proof shifted to the defense to prove insanity by 

a prepondance of the evidence. 4 Insanity, as defined by the American 

Preceding page blank 
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Law Institute (ALI) standard, remains an affirmative defense in 

I1linois. 5 

b. Precipitating Factors 

None of the respondents in the survey indicated that a particular 

III i noi s case or i nci dent 1 ed to the enactment of the.' GBMI 1 egi s 1 ati on. 

Two respondents (B2, F4) stated that the legislation was a direct 

result of the John W. Hinkley, Jr. 's acquittal of shooting President 

Reagan. Two respondents (0" F,) stated that the former director of 

OMHDD attempted originally to get legislation introduced to abolish the 

insanity defense. That legislation was defeated and the GBMI legislation 

subsequently introduced. 

c. Legislative Purposes 

During Senate debate on the bill, the bill's co-sponsor, Senator 

- Sangmetster, explained that the "meat and guts" of the bill was that 

defendants who are mentally ill but are not "totally out of it" will both 

get treatment and serve out the same sentence as defendants found 

guilty. 6 \~hen asked about the purpose of Illinois' GBMI legislation, 

the respondent's replies fell into the following categories: 

(l) to reduce the number of NGRI findings (B2' 83, E 1 ) ; 

(2) to provide a "middle ground" verdict (Cl' F4); 

(3 ) to provide treatment for offenders (B4' 01' F4); 

(4) to assist prosecutors in obtaining convictions 

(5) to protect public by preventing early 
release of NGRI acquittees (B3, 02, Hl). 

(B1 ) ; and 

A public defender (82), who perceived the legislation as an 

attempt to reduce the number of NGRI findings, said that intent was a 
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reaction to public hysteria following NGRI acquittals. Accordingly, he 

reported a decrease in successful NGRI defenses in his jurisdiction. 

Likewise, a states attorney (B3 ) believed that the legislation was a 

response to public outcry over people being acquitted on technicalities 

and being back on the streets shortly thereafter. He was not aware of 

any jury acquittals since passage at the GBMI legislation and only a 

handful of bench tri al acquitta'l s. Three respondents, an admini strator 

at a court psychiatric clinic (D2), an 3dministrator at a state 

hospital (Dl ), and an administrator in the Department of Corrections 

(F4), reported no decrease in the number of NGRI findings since passage 

of the GBMI legislation. 

3. Characteristics of GBMI Offenders 

To be found NGRI in Illinois, a defendant must lack substantial 

capacity either to appreciate the criminality of his conduct or to 

conform his conduct to the requirements of the law. Conversely, a 

defendant may be found GBMI if he has raised the insanity defense and at 

the time of the offense was suffering from a substantial disorder of 

thought, mood or behavior that impaired his jUdgment. 8 

The respondents had little difficulty describing the characteristics 

of defendants most likely to be found GBMI as opposed to NGRI or guilty. 

A public defender (B 2) and a state's attorney (B3 ) stated that in 

most cases in which an NGRI finding is appropriate, it plainly is evident 

to all concerned. The state's attorney (B 3) indicated that he could 

not recall a single case in the last six years in which an NGRI finding 

was returned inappropriately. He believed that most often defendants 

that are "treatab1 e" are found GBMI and those that are "crazy" are found 
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NGRI. Conversely, a superior court judge (Cl ), with considerable 

experience in the mental health field, was much more sceptical about the 

ability of forensic psychiatrists to render definitive diagnoses. He 

stated that "who gets to the psychiatrist first often greatly influences 

the diagnosis and outcome of the defendant. II 

The characteristics of GBMI and guilty offenders are 

indistinguishable in some cases, according to s2veral respondents. 

Describing the majority of his clients as psychopaths, one public 

defender (B,) stated that GBMI offenders resemble the "run of the mill 

offender." A mental health professional (D2) added that because 80 

percent of the GBMI adjudications are plea bargains, most GBMI offenders 

display characteristics similar to other guilty offenders. 

A high level correc~ions administrator (F4) who is directly or 

indirectly familiar with all the incarcerated GBMI offenders stated that 

three equal sub-groups of GBMI offenders exist. The first sub-group are 

those that probably should not have been found GBMI; "at best the 

diagnosis should be antisocial personality disorder." He speculated that 

the GBMI label is attached when the judge or jury cannot determine why 

the defendant committed the offense unless he was mentally ill. The 

second sub-group are those that show signs of long-term character 

disorder, often associated with drug or alcohol abuse. Although 

substance abuse may qualify these offenders for GBMI, the administrator 

{F4} described them as suffering from character pathology rather than 

chronic mental illness. Finally, a third group of the GBM! offenders are 

those who actually need mental health treatment. This group consists of 

inmates who are chronically psychotic; many of whom display 

characteristics of insanity. 
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According to a public defender (B2), an important dispositive 

factor is the nature of the offense. He believed that a GBMI finding is 

likely when the crime is particularly heinous and the jury wants to find 

the defendant crimi nal1y esponsibl e. A stateg attorney (B3) agreed, 

stating that given the conservative nature of Illinois jurors in criminal 

litigation" he believed that when a violent crime is involved, the jury 

will ignore the insanity issue altogether and return a guilty verdict. 

Six (Bl , B2, B4, 01' 02' El ) out of ten of the interviewees indicated, 

however, that the GBMI offenders would be found guilty rather than NGRI 

if the GBMI plea or verdict were unavailable. Only one interviewee 

(C1) believed that the GBMI IIcompromise" had reduced the number of NGRI 

findings. Conversely, an administrator at a state hospital (F2) 

projected no impact on the frequency of successful NGRI defenses. He 

stated that the criteria for insanity had not changed; therefore, if a 

defendant was eligible for the NGRI finding two years ago he should still 

be eligible. An administrator with the Department of Corrections (F4) 

believed that 25 to 30 percent of the GBMI offenders would have been 

found NGRI. Another corrections official (E1) believed, however, that 

most of the. GBMI offenders do not meet the NGRI standards. He added that 

the majority of the GBMI offenders have prior criminal convictions. 

4. Procedures and Practices 

a. General 

Figure 5 depicts the statutory GBMI procedures in Illinois. When 

asked whether these procedures had changed the way in which cases 

involving mental aberration are handled, a states attorney in St. Clair 
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Yes 

court-ordered 
mental health 
examinations 

Exit 
GBMI 

provisions 

Exit 
GBMI 

provisions 

(>-

Illinois' Statutory GBMI Procedures 

No , j------- ------------ -(-- -----' 

Trial 
(By jury unless 
defendant waives) 

If jury trial. 
instructions re 

GBMI and NGRI 

Finding 
of 

guilty 

2-182 

Finding 
of 

NGRI 

No 

Finding of 
GBMI 

I 
I 
.1 

I 

I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

;----) 
Treatment as 
ordered by 

court 

.. . , . .. .... 

No 

; ~.!l9 ..... " ,'Sentence ''''''' 
"' ...... expired? ;' I , / . ;' 

........ ,,," 
Yes ,I, 

- ---"- - - -. 
I ' I 

I 
I Release I 

I I 
I I -- ______ 1 

Sentencing 

Sentencing 
Hearing 

Court-ordered 
presentence 

report 

Incarcera- D.O.C. to provide~ ________ -, 
tion treatment 

as deemed 
necessary 

Treatment 
at D.M.H. & D.O. 

r--------...,.I(report~ required 

I.C.C. 
proceedings 

2-183 

to D.O.C.) 

No 

,: 



County (B3) reported that the number' of jury trials in that 

jurisdiction has drastically decreased. He cited 25 cases in the past 

two years in which the GBMI finding resulted from plea agreements. 

Additionally, in three jury tri al s invol ving mental aberrati on duri ng the 

same period, the jury rejected the NGRI and GBMI alternatives in opting 

for a guilty finding. The states attorney (B3) noted that in addition 

to the unlikelihood of success in a jury trial, GB~I plea agreements are 

common because it provides the defendant a crutch. He explained that 

socially and philosophically, defendants find it easier to enter a GBMI 

plea than a guilty plea. The superior court judge (Cl ) agreed that the 

GBMI plea makes plea bargaining more accessible, thus eliminating the 

need for some jury tri al s. Three attorneys (B1, B2, B4) and the 

superior court judge (Cl ) indicate:d, however, that the number of 

requests for jury tri al s had not changed. 

None of the attorneys expressed an increased willingness to enter 

into plea negotiations because of the availability of the GBMI plea. One 

public defender (B1) indicated that he would rarely, if ever, recommend 

entering a GBMI plea. Another public defender (B2) said he might 

recommend entering a GBMI plea but stressed that the decision would 

remain a case-by-case decision. Both states attorneys (B3, B4) 

stated that the defense's offer of a GBM! plea did not influence their 

willingness to plea bargain. One attorney (B4) stated that the policy 

was to negotiate only when it was beneficial to the state. He explained 

that one reason why his office is generally agreeable to a GSlv1I plea is 

that when the Department of Corrections provides treatment, a GBM! plea 

is in effect no different than a guilty plea. 
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Before a court can accept a GBMI plea, the defendant must undergo an 

examination by a clinical psychologist or PSYChiatrist. 9 In addition, 

the tri al court judge must conduct a heari ng on the issue of the 

defendant's mental health.'O The judge must be satisfied that there is 

a factual basis that the defendant was mentally ill at the time of the 

offense. 11 

b. Pre-trial Mental Health Evaluation 

A defendant must file timely notice of his intent to raise the 

affirmative defense of insanity.12 The court then orders the defendant 

to submit to examination by at least one clinical psychologist or 

psychiatrist; to be named by the prosecuting attorney. 1 3 If the 

defendant fails to cooperate in the examination and if after a hearing 

the court determines to its satisfaction that the defendant's refusal was 

unreasonable, at its discretion the court may bar any or all evidence of 

insanity.14 

A variety of organizations conduct pre-trial mental health 

examinations in Illinois. In Cook County evaluations are performed by 

the Psychiatric Institute, a court clinic, and by private psychologists 

and psychiatrists. Additionally, state mental hospitals and 

masters-level psychologists perform evaluations. 

Requests for pre-trial examinations typica1y originate from the 

circuit courts. According to one examiner (OS), however, defense 

attorneys directly request about ten percent of his evaluations. Both 

pre-trial examiners (°1 , 02) stated that their methods of conducting 

evaluations of GBM! defendants are no different than the methods employed 

with other defendants. According to one mental health professional 

(0,), examinations for insan.ity and mental illness and typically are 

performed together and address many of the same issues. 
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Although evaluation procedures do not vary, reporting methods and 

report content is subject to wide variation. According to a psychiatrist 

in Cooke County (02)' his evaluations and recommendations address only 

the specific area requested by the court (e.g., competency, insanity, 

mental illness). Conversely, a psychiatrist at Chester State Hospital 

(°1 ) indicated that his reports recommend the GBMI plea if the 

defendant does not meet the NGRI criteria. He stated that on seven 

occasions during the last year he has recommended that the defendant 

plead GBMI. 

c. Mental Health Expert Involvement 

Both psychiatrists (°1, 02) and a state's attorney (B4) stated 

that the GBMI legislation has not changed the involvement of mental 

health experts in criminal proceed.ings. Two attorneys (B 2, 83) in 

other parts of the state believed, however, that mental health expert 

involvement has increased. The attorneys based their opinions on the 

mandatory mental health evaluations required with GBMI pleas. One 

attorney (83) qualified his response stating that the impact may be 

marginal because judges in his area are very conscious of the defendants' 

mental status and freely have ordered examinations. 

d. Juries 

Juror's ability to comprehend expert testimony is always an unknown 

variable, but rarely is it more important than in an NGRI case. Four 

(B2, B3, Cl , 02) of the five respondents questioned believed that 

jurors do not understand mental health expert testimony nor do they make 

appropriate distinctions between the definitions of insanity and mental 

illness. 

2-186 
L--___________________________ . _______ ~~ .. _ 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

~-- --

A superior court judge (Cl ) stated that although it is difficult 

for the court to understand the expert testimony, it is extremely 

difficult for jurors and often likely that they will fail to understand 

it. Also, he indicated that conflicting expert testimony compounds the 

jurors· difficulty in understanding the statutory definitions and jury 

instructions. An state·s attorney (84) disagreed. He stated that when 

the expert did not use psychological jargon the jury would understand in 

most cases. 

One states attorney (83) suggested that psychiatrists and 

psychologists should not be part of the guilt determination process. 

Citing jury confusion, he believed that expert mental health testimony is 

appropriate only at the sentencing phase. This proposal may be in the 

defendant·s best interest if one respondent·s (82) theory of expert 

testimony is correct. The public defender (82) speculated that jurors 

respond adversely to the expert testimony in some circumstances. 

Accordingly, they view the defendant as attempting to use the expert to 

"get off scott-free." 

Although the GBM! jury instructions are not standardized, most of 

the respondents did not consider jury instructions a source of 

misunderstanding. The court is required to instruct the jury not to 

consider whether the defendant has shown that he was insane, unless it 

has first determined that the state has proven the defendant guilty 
15 beyond a reasonable doubt. Additionally, the court may not instruct 

the jurors on the dispositional outcomes of the alternative verdicts. 

One respondent, a public defender (82) believed that jurors try to 

arrive at a just result regardless of the instructions because they are 

not provided enough information to use the instructions adequately. 
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When the affinnative defense of insanity is presented, the court is 

required to provide the jury with a special verdict form. 16 The court 

must then separately instruct the jury that the special verdicts of NGRI 

or GBMI may be returned instead of the general verdict required in all 

h .. 1 17 ot er crlmlna cases. 

e. Sentencing 

The court may order a presentence investigation of any defendant, 

but is required to order a written presentence report in felony 

cases. 18 A mental health examination may be included in the 

presentence investigation at the discretion of the court. 19 The court 

may impose any sentence that could be imposed on a non-GBM! offender 

convicted of the same offense. 20 Since February 1978, Illinois has 

used determinate sentencing for all offenders. When asked whether the 

length or type of sentence of guilty and GBMI offenders differs in 

practice, four (8" 82, F3, F4) out of seven respondents 

indicated that the sentences do not. Three respondents (83, 84, 

C,) believed that a defendant's mental illness may reduce the length of 

sentence. 

A state's attorney (83) stated that although the G8MI label has no 

significance itself, the defendant's mental illness may mitigate the 

sentence if he can be stabilized on medication and may be a positive 

factor in society thereafter. A superior court judge (Cl ) believed 

that a GBMI offender is 1 ess 1 i kely to recei ve an "extended term 

sentence. II He stated that if the defendant is indeed mentally ill, he 

lacks the required criminal intent to justify an extended term sentence. 

One respondent, a public defender (81 ), indicated, however, that 

extreme emotional or mental distress had always been a mitigating factor 

even prior to the GBM! legislation. 
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A superi or court judge (Cl ) stated that the cri teri a for pl aci ng a 

GSM! offender on probation are the same as for other offenders. The 

probation stipulations almost always require that the GSM! defendant 

receive mental health treatment. According to the judge (C1), the 

availability of outpatient treatment programs and the mitigating factor 

of the mental illness, combined with the statutory authorization of 

probation in certain offenses, could be a positive factor influencing the 

court's willingness to grant probation. 

f. Post-Conviction Processing 

Following sentencing, GSM! offenders are transferred to one of the 

regional Department of Corrections (DOC) reception and classification 

centers. DOC policy requires that GSM! inmates be screened by a mental 

health professional within 48 hours of arrival. ~ According to a DOC 

administrator (F4), the mental health professional is usually a 

psychologist or a psychiatrist. The review usually takes place within 24 

hours of arrival for an non-emergency admission. A complete psych'iatric 

examination is performed within three days of arrival. These evaluations 

occur not only sooner than those of other guilty inmates but also are 

more extensive, according to another DOC official (F3). 

The focus of this evaluation is on the inmate's current functioning 

and need for treatment, according to a DOC administrator (F4). A 

determination i~ made whether the inmate requires transfer to a 

psychiatric unit. Male inmates would be transferred to Manard 

Psychiatric Center and female inmates to White Correctional Center; both 

are DOC facilities. A DOC administrator (F3) stated that after the 

evaluations only an estimated 50 percent of the GSM! offenders require 

psychiatric treatment. 
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An official at Manard Psychiatric Center (E,) reported that 

originally all GBMI inmates were sent inappropriately to Manard. The 

same admission criteria now applies to GBMI inmates and other inmates. 

The inmate must be dangerous to himself or others before he is eligible 

for transfer to Manard. He (E1) speculated that the GBM! offenders 

being transfered to Manard are those that would have been transferred 

anyway. He stated, however, that significant dissimilarities between 

GBMI admissions and general psychiatric admissions do exist in several 

areas. He summarized those differences in the chart below: 

GBMI ADMISSIONS 
11/81 to 4/84 

ADMISSIONS 

Average Age 

Average Education 

County: Cook 
Others 

Race: White 
Black 
Hispanic 

Previous MPC Placement 

Previous Inpatient 
Mental Health Treatment 

# 

22 
51 

50 
16 
3 

14 

56 

Primary Admitting Symptom Patterns: 

Cognitive Dysfunction, 
Hallucinations, Delusions 26 

Depressi on, Suici dal Ideation, 
Sucide Attempts 28 

Anxiety 3 

Hostility, Aggressive 
Acting-Out Behavior 

Other 
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5 

7 

% 

69 

30.2 years 

10.9 years 

30.1 
69.9 

72.5 
23.2 
4.3 

20.3 

81.2 

37.8 

40.6 

4.3 

7.2 

10. 1 

NON-GBMI ADMISSIONS 

# 

482 
530 

485 
477 
50 

382 

473 

413 

399 

45 

Bl 

74 

1982 & 1983 

% 

101 G' 

27.6 years 

10. 1 years 

47.6' 
52.4 

47.9 
47.1 
4.9 

37.8 

46.7 

40.8 

39.4 

4.5 

B.O 

7.3 
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GBMI inmates are eligible to be transferred to any DOC institution 

consistent with their security status if transfer to Manard is not 

clinically ind'lcated. The DOC has established a program to monitor the 

status of GBMI offenders in general population. The regulations provide: 

Once placed in a general institutional setting, these 
committed persons shall be examined or evaluated by a 
mental health professional at a minimum every three 
months for the first six months and then every six 
months thereafter. 

These committed persons may be referred by appropriate 
staff or may request an examination or evaluation more 
frequently. 

More frequent evaluations may also be performed at the 
discretion of the examining mental health2crofessional 
as determined to be clinically necessar,y. 2 

A DOC administrator (F4) explained that the monitoring visits are 

in addition to whatever treatment visits that are taking place. An 

administrator at Manard (E1) stated that these monitoring visits must 

be documented and that compliance with the program is audited both 

internally and by an external organization at least once a year. He 

added that depending on the seriousness of the inmate's illness, the 

monitoring may last through his incarceration or may be terminated after 

six to nine months. 

g. Treatment 

If the court imposes a sentence of imprisonment, the Department of 
23 Corrections is to provide such treatment as it determines necessar,y. 

The DOC may transfer custody to the DMHDD until hospitalization is no 

longer needed or until the inmate's sentence has expired. 24 Although 

transfer is authorized by statute, the DOC has not transferred any 

offenders to the DMHDD prior to expiration of their sentence in the last 

eight years, according to a Manard official (El ). A DOC administrator 
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(F4) confirmed that the DOC provides 100 percent of the mental health 

treatment to inmates with the possible exception of juvenile offenders. 

Over the past eighteen months, the DOC has doubled the number of mental 

health professionals on staff. A DOC administrator (F4) stated that 

the increase was an effort to improve mental health services to all 

inmates and was not related directly to the GSMI legislation. 

The inactive role of the DMHDD is the subject of debate in 

Illinois. To date, only one GBMI offender has received treatment at a 

DMHDD facility; this offender currently is incompetent to be sentenced. 

Much of the dissatisfaction with the GBMI legislation in Illinois centers 

around the perception that GBM! offenders are not receiving treatment 

because they are not transferred to DMHDD facility.25 

.Three respondents, a superior court judge (Cl ), a psychiatrist 

performing pre-trial examinations (D2), and a DOC administrator (F2) 

stated that the legislation would be enhanced if GBMI offenders were 

transferred to a DMHDD facility following trial. Under this senerio, the 

inmate would remain there until he no longer required acute mental health 

treatment. At that point, he would be transferred to a DOC facility to 

serve out his sentence. An administrator at Chester State Hospital 

(F2) did not view the proposal as necessary. He believed that the 

DOC's psychiatric network was very good. In his opinion, even though the 

DMHDD client-staff ratio is higher, GBMI offenders were receiving 

adequate mental health treatment. 

All of the DOC facilities have the capacity to provide mental health 

treatment. A DOC official (F4) stated that all facilities currently 

employ at least one full-time mental health profeSSional, typically a 

psychologist, or are in the process of recruiting to fill vacant 

positions. All facilities also employ one or more psychiatrists on a 

contractual basis from few hours per week to a total of 80 hours 
2-192 
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depending on the size of the facility and the needs of its population. 

The treatment available at these facilities includes: individual and 

group therapy, psychotropic medication, sex offender therapy, and 

sUbstance abuse support groups. Treatment planning is restrained, 

however, by security level considerations. Noting that "we must be able 

to control as well as treat the inmate," a DOC official (F4) stated 

that at times security considerations prevent delivery of the optimum 

level of treatment. 

All GBMI offenders in need of acute mental health treatment are 

transferred to Manard Psychiatric Center. According to an administrator 

at Manard (E1), treatment provided GBMI inmates does not differ, 

however, from that provi ded other inmates. All treatment is provi ded on 

a voluntary basis. The treatment staff at Manard consists of twelve 

mental health professionals. This staff is supplemented by vocational, 

educational and physical training personnel. 

Transfers from DOC facilities to Manard are coordinated through a 

central division at DOC headquarters. An inmate has an opportunity to 

appear before the Psychiatric Review Committee to contest the transfer. 

The committee consists of a mental health professional, a representative 

of the DOC clinical services staff and an individual from outside the 

DOC. The inmate may present oral or written te!)timony of a mental health 

professional or call lay witnesses. 26 

The decisions of the committee are controlling and the mental health 

proressionals at Manard cannot overrule the committee, according to a 

Manard official (E,). He stated, however, that in most cases he agrees 

with the committee's decisions except that in border-line cases the Board 

has a propensity to sustain an inmate's protest and deny the transfer. 

The Manard staff performs periodic reviews to determine whether the 

inmate continues to require acute care treatment. The reviews are 
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performed by a psychiatrist, psychologist, representatives from the 

medical and nursing staff, in addition to other treatment team members 

and representatives from the admissions department. The case is reviewed 

at least once every six months. The inmate has the right to request at 

any time to be seen by the review board; alternatively, the psychiatrist 

can recommend that the inmate no longer needs to be at Manard and that he 

be transferred to general population. 

According to the administrator (E,), Manard staff almost always 

are looking for inmates to ship back due to the lack of available beds at 

Manard. He stated, however, that a limited class of inmates are 

maintained at Manard for want of a better place within the system. 

Although they do not meet the criteria to be at Manard, they are not 

transferred because they would deteriorate rapidly in a general 

population setting. 

The"Illinois Court of Appeals has not recognized GBMI offenders' 

constitutional right to treatment. 27 GBMI offenders are entitled only 

to the same level and standards of treatment as other offenders. An 

estimated 50 percent of the incarcerated GBMI offenders actually received 

mental health treatment in the past year, according to a high level DOC 

administrator (F4). He added that only 25 or 30 percent of those GBMI 

inmates received any IIpsychotherapyll (6 to 9 percent of all GBMI 

offenders). At any given time, approximately one-fourth to one-third of 

the GBMI offenders are receiving some type of treatment. 

The respondents were split evenly regarding whether GBMI offenders 

are more likely to receive treatment than other guilty offenders with 

mental health problems. In addition, the basis of their responses varied 

widely. A states attorney (B4), a superior court judge (Cl ), a 

Manard administrator (El ), and a DOC administrator (F4) believed that 
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G8MI inmates were more likely to receive treatment. Conversely, a states 

attorney (83), two public defenders (81, 82), and a DOC 

administrator (F3) believed that G8MI offenders did net have an 

. advantage in access to treatment over inmates in the general population. 

A public defender (B1) suggested that GBM! should be retitled 

"GBU--Gui1ty but Ug1y.1I Describing the legislation as a sham, he stated 

that the GBMI label fails to assist the offender in obtaining treatment. 

Another attorney (B3) agreed, stating that many of his former GBM! 

defendants are back in general population receiving the same treatment as 

other inmates. A third attorney (B2) stated that because G8MI 

offenders were not receiving treatment at D~1HDD, he did not preceive any 

difference in treatment between GBMI offenders and other offenders 

eligible for the same treatment within the DOC. 

Three respondents (Cl , E1, F4) credited the DOC monitoring 

system wi th inc reasi ng the opportuni ti es for GBM! offenders to recei ved 

treatment. All three believed that the manditory closer scrutiny and 

resulting increased sensitivity to potential mental health problems would 

result in greater likelihood of treatment. 

h. Parol e 

At thi s wri ti ng, approximately 25 GBMI offenders have been rel eased 

on parole. Another ten are in the process of being paroled. Like all 

offenders in Illinois, the period of supervision following parole for 

GBMI offenders is established under the determinate sentencing system. 

The maximum period is three years and the minimum is one year. No 

statutory requirement exists to handle GBMI parole~s differently than 

other parolees. 
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An administrator in the Department of Parole (Hl ) reported, 

however, that an internal procedure has been established. He stated that 

all GBM! cases are reviewed by the Area Superintendent before the case is 

turned over to the parole field offices. All field offices, with the 

exception of those in Chicago, are under the direction of the Area 

Superintendent. The objective of the review is to provide increased 

coordination and monitoring of GBMI parolees to detennine what if any 

unique problems are associated with GBMI parolees. 

The period of post-release supervision may be longer for GBMI 

parolees, however, as a result of this internal procedure. All offenders 

upon release are placed on intense supervision. At the discretion of the 

parole board, however, the level of supervision may be reduced to regular 

and eventually to low supervision. Only parolees on low.supervision are 

eligible to petition the parole board to tenninate their supervision 

period. A parole official (Hl ) explained that all recommendations to 

reduce the level of supervision for GBMI parolees must be approved by the 

Area Superintendent. He added that GBMI parolees are less likely to 

receive low supervision. He explained that GBMI parolees are given 

closer scrutiny due to the potential for adverse public opinion. To 

date, no GBMI offenders have been placed on low supervision. In August 

1980, approximately 20 GBMI parolees were on intense supervision and five 

on regular supervision. 

According to a parole official (Hl ), GBMI parolees receive higher 

levels of post-release assistance than the average parolee, but not 

necessarily more than other parolees who are mentally ill. He stated, 

however, that it is often more difficult to obtain assistance for GBMI 

offenders. He explained that community programs for the mentally ill 
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typically exclude ex-offenders and that many programs for ex-offenders 

are not equipped to handle mentally ill offenders. Although these 

problems are common to any offender with mental illness, GBMI offenders 

face unique job discrimination. Even employers who are willing to employ 

ex-offenders shy away from GBMI offenders according to the parole 

administrator (Hl ). In recent months, the Department of Parole has 

made an intensive effort to coordinate with the DMHDD to increase 

opportunities for post-release assistance available to GBMI offenders. 

5. Perceived Strengths and Weaknesses of GBMI Provisions 

The participants in the survey offered numerous and differing 

opinions about what they perceived as the strengths and weaknesses of the 

GBMI legislation. The opinions of all respondents interviewed are 

reflected in Table 13. 
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. Table 13 
I 

Perceived Strengths and Weaknesses of Illinois GBMI Statutes I 
B D F I 

Strengths 2 3 4 c 1 2 E· 1 2 3 4 H Total 

Increases likelihood I 
of treatment X X X 3 

Provides increased I public protection X 1 

Useful in mitigating I sentence X X X 3 

Eliminates possibility 

I of death sentence X X 2 

None X X X X X 5 

I 
Wealmesses 

Lack of treatment X X X 3 I 
Lack of DMHDD involvement X X X X 4 I 
Avoids issue of criminal 

responsibility X X 2 

I Provides no 
measurable benefits X X X X X X 6 

Lacks funding for I 
pre-trial examinations X X 2 

Creates compromise I verdi ct X 1 

None X 2 I 
I 
I 
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Notes 

1. See Ill. Ann. Stat. ch. 38 §6-2(c) (Cum. Supp. 1983) .• 

2. Id. at §6-2(a) (Cum. SUppa 1983). 

3. Id. at §3-2(b). 

4 • I d. at § § 3 -2 ( b), 6 -2 ( e ) • 

5. Id. at §6-2(a). 

6. Report of Proceedings of the 82nd General Assembly, Regular 
Session, Third Reading in the Senate of Senate Bill No. 867, at 
133 (May 27, 1981). 

7. Ill. Ann. Stat. ch. 38 §6-2(a) (Cum. SUpp. 1983). 

8. Id. at §6-2( d). 

9. Id. at §115-2(a){b)(l). 

10. Id. a~ §115-2(2}(b)(3). 

11. Id. at §115-2(2)(b)(3). 

12. Id. at §1l5-6. 

13. Id. 

14. Id. 

15. Id. at §6-2(e). 

16. Id. at §ll54(j). 

17. Id. 

1 8. I d • at § 5 -2 -6 ( a ) • 

1 9. Id. 

20. I d. 

21. Illinois Department of Correction Rules, Title 20, Chapter 1, 
sub chapter (d), §415.50(a). 

22. ~. at §415. 50(c) (1)-(2). 

23. Ill. Ann. Stat. ch. 38 §1005-2-6(b) (Cum. SUppa 1983). 
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24. Id. at §§1005-2-6(c), (d)(l). 

25. See Table of Strength and Weaknesses at the end of this section. 

26. Illinois Department of Correction Rules, Title 20, Chapter 1, 
sub chapter (d), § 503.150(b)(2)(a)-(f). 

. 27. People v. Marshall, 114 Ill. App. 3d 217, 448 N.E. 2d. 969, 980 
(1983) • 
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F. Kentucky 

l~ Introduction 

On March 26, 1982 Kentucky enacted legislation providing for a G8MI 

pled an~ verdict when Governor John Y. Brown, Jr. signed House Bill 32 

(effective July 15,1982).1 Since that time thirty-five (35) 

defendants have been adjudicated GBMI and have been or are currently 

incarcerated. The number of GBMI offenders which have received probated 

sentences was not available. 

During July and early August 1~84, thirteen (13) individuals familiar 

with the G8MI law participated in a telephone survey addressing 

Kentucky's experience during the first two years of its use. The 

interviewees included a state representative (Al ), an assistant public 

ad~ocate (8
1
), two private attorneys (82, B3), three assistant 

commonwealth attorneys (B4, 85, B6), a circuit court judge (Cl ), 

two mental health professionals performing pre-trial evaluations (0
1

, 

O2), a mental health professional providirg post-conviction treatment 

(El ), a Corrections Cabinet classification official (Fl ), and a 

Corrections Cabinet administrator (E2). 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with GBM! Enactment 

The enactment of House Bill 32 did not alter either the existing 

definition of insanity2 or the burden of proof3 requirements in cases 

involving mental aberration. In 1974 the Kentucky legislature adopted 

the Model Penal Code's provision on insanity.4 This action did not 

change pre-existing Kentucky law. It followed the Kentucky Court of 
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Appeals adoption of the ALI standard by eleven years. S Kentucky case 

law also previously placed the burden of proving insanity in NGRI cases 

on the defendant. 6 

b. Precipitating Factors 

In conjunction with a reported general disdain for the insanity 

defense in Kentucky, two highly publicized cases appear to have provided 

additional initiative in passage of the GBMI legislation. The case most 

often referred to during the interviews was Commonwealth v. Datillo 

(cite).8 The case apparently added to the motivation of the Supreme 

Court of Kentucky to take the unusual step of recommending to the 

Kentucky legislature passage of a GBMI statute. 9 The opinion in which 

this recommendation appears states, in part, 

[T]he real problem lies i'n the very nature of the 
defense of i nsani ty. It may be too much to ask of any 
set of men or women to make a dispassionate assessment 
of a criminal defendant's mental condition, especially 
in the setting of a revolting offense he has committed. 
Some of our sister states have endeavored to meet the 
problem by authorizing a verdict of "guilty but mentally 
ill" (short of legal "insanity") under which the 
sentence is not affected but the defendant, while 
serving it, may be confined as may be necessary in a 
mental institution~ We commend that approach to our own 
General Assembly.lu 

The state representative responsible for drafting and introducing the 

GBMI legislation also cited the "Gall"" case as an influencing factor 

behind the legislation. 12 The representative expressed the opinion 

that if the G8MI verdict had been available to the jurY which returned 

the defendant's earlier NGRI finding, both the victim's life and the 

defendant, currently scheduled to be executed, could have been spared. 

Debate within the Kentucky legislature was both extensive and at 

times highly emotional. The original GB~lI bill, modeled after t4ichigan's 
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and Indiana's G8MI legislation, was an outgrowth of the House 

Sub-committee on Mental Illness and Mental Incompetency established in 

the spring of 1981. A revised version of the GBMI bill was filed in 

August, 1981. In September 1981, the Kentucky Interim Joint Committee on 

Health and Welfare, Subcommittee on Mental Illness and Mental 

Incompetency held open discussions relating to the G8MI legislation. The 

following January, the House Judiciary Criminal Committee conducted 

public hearings which generated vocal support and equally vocal 

opposition to the proposed legislation. The GBMI bill passed the 

Kentucky House on February 22, 1982, and later passed the Kentucky Senate 

without debate on March 15, 1982. 

c. Legi sl ati ve Purposes 

Perhaps not unexpectedly in light of the highly publicized cases 

outlined above, many of the respondents (75%) mentioned perceived 

dissatisfaction with the uses and results of Kentucky's insanity defense 

when asked about the intent of G8MI legislation. The respondents' 

opinions of the legislative intent of the GBMI provision fell into the 

following categories: 

(l) Reduce the number of NGRI findings (81,82, 
B3, 85); 

(2) IlGap Filler ll (i.e. recognize degree of mental 
illness that falls short of insanity standards) 
(Al' 84, 01, 02, E2); 

(3) Recognize need for and provide mental health 
treatment for convicted offenders (Al' 81, 
B2' Cl, 01' 02, El); and 

(4) Reaction to existing procedures for release of 
NGRI acquittees (i.e., increase judicial control 
over offenders with mental disorders) (B6). 
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The intent as expressed by the bill·s sponsor was to explicitly 

recognize and attempt to deal with the fact that lithe present law forces 

juries to judge mental states as black or white. II He added, III think 

there is a gray mental state in between sane and insane, called mental 

illness. I also thi nk that someone who is gU'i 1 ty, but 1 ess than insane, 

should be responsible for his crime--he should be sentenced--but he. 

should also be treated for his mental i1lness. 1I16 The desire on the 

part of the legislature to fill a IIgapll in existing laws thereby creating 

a middle ground verdict was also mentioned by three other respondents 

(B4, O2, E2)· 

The defense bar perceived that the legislative intent was to curtail 

or otherwise restrict the use of the NGRI defense (B1, B2, B3, 

BS)' An assistant public advocate (B1) and one private attorney 

(82) said the provision of treatment was the overt or expressed intent 

but the underlying objective was to reduce the number of NGRI 

acquittals. Mental health professionals said that the intent was to 

provide treatment to mentally disturbed offenders (01, O2, El ). 

Historically, the Kentucky judicial system has produced a 

surprisingly low number of NGRI acquittals. While no percise figures 

were available, the general consensus was the number of actual acquittals 

by reason of i nsani ty II averaged 1 ess than a handful per year. II One 

experienced mental health professional (02) estimated the number of 

NGRI findings at about a half dozen total over the past twenty (20) 

years. The perceived legislative attempt to eliminate the effectiveness 

of the NGRI defense can therefore best be explained by the public outcry 

and subsequent political pressure resulting from isolated NGRI acquittals. 
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The opinions among the interviewees regarding whether any of the 

major perceived intentions had been fulfilled varied widely: 

(1) Treatment: 

(a) GBMI label assists in identifying those 
needing treatment (BS, 02, El); 

(b) GBMI offender is not assured mental health 
treatment will be provided (B1, B2, 
°1) ; 

(2) Curtailment of NGRI: 

(a) NGRI findings reduced (B1' B3, BS, 
°1 ); 

(b) NGRI findings unaffected (B2); 

(3) Midd1eground Verdict: 

(a) GBMI verdict used properly (B4, B6); 

(b) GBMI verdict used improperly (E2); and 

(4) Too early to assess impact (Cl). 

Some respondents speculated that the existence of the GBMI 

alternative may in the long run increase the number of NGRI findings. An 

assistant public advocate (Bl ) and an assistant commonwealth attorney 

(BS) stated the juror's increased awareness of mental aberration 

combined with both the defense and prosecution implicitly recognizing the 

defendant's mental illness would lead juries to be more inclined to 

return NGRI findings in the future. 

3. Characteristics of GBMI Offenders 

Kentucky statute requires that the defendant prove by a preponderance 

of the evidence that he was mentally ill at the time of the offense. 17 

The definition of mental illness under Kentucky statute is as follows: 

1I~4ental illness ll means substantially imparied capacity 
to use self-control, judgment or discretion in the 
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conduct of one's affairs and social relations, 
associated with maladaptive behavior or recognized 
emotional symptoms where impaired capacity, maladaptive 
behavior or emotional symptoms can be related to 
physiological, psychological or social factors. 19 

As discussed earlier, the definition of "insanity" was slightly 

modified by the GBM! legislation. The current definition of insanity is 

as follows: 

"Insanity" means that, as a result of mental condition, 
lack of substanital capacity either to appreciate the 
criminality of one's conductoor to conform one's conduct 
to the requirements of law. 2 

As discussed throughout this report, the existing definition of 

insanity was derived by the legal system whereas the definition of mental 

illness has been borrowed from the mental health system. However, in 

Kentucky, as well as in other states, the definitions appear to bend 

together along a continuum separated only by subtle nuances rather than 

distinct categorizations. An assistant commonwealth's attorney (86) 

and an assistant public advocate (81) described mental illness as "a 

lesser included of insanity." 

Somewhat surprising in light of the definitional similarities, the 

respondents appeared to have little difficulty in describing the 

characteristics of defendants most likely to be found G8MI as opposed to 

NGRI or guilty. According to one mental health professional (02)' who 

has conducted between forty-five (45) to fifty (50) pretrial evaluations 

over the past two years: 

People who stand a best chance of being found NGRI are 
those who are just obviously very, very psychotic, and 
there is no question about that, when there is no 
criminal history involved, and they have made no attempt 
to conceal what they have done which sort of adds to the 
idea that they really were insane. 

Now, I think the GBM! often times occurs when the person 
is seen by the jury as being odd, peculiar, but also 
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aggressive, dangerous. They are not the kind of person 
that they would want living next door to them by any 
means. They may have had some sort of mental health 
contact throughout their life, but it is not at all 
clear that the individual was so sick at the time of the 
offense, that he didn't know what he was doing. 
Somebody who has been in and out of the state hospital 
quite a bit, and would generally carry a diagnosis of 
maybe drug abuse, alcohol abuse, some sort of character 
diagnosis, marginal kinds of adjustments throughout 
their life, they might very well be a GBMI. 

The idea that the NGRI finding is reserved for the severely mentally 

ill was echoed by an assistant commonwealth attorney (B4). The 

interviewee (B 4) quickly added that people were "fed-up" with NGRI 

findings and were more inclined to return GBMI verdicts even when the 

defendant should be found insane. Similarly, two respondents (Bl , 

01) indicated that the characteristics of NGRI acquittees and GBMI 

offenders in particular cases arle indistinguishable. A mental health 

professional (E1) who has treated all thirty-five (35) GBMI offenders 

indicated that at least in a limited number of cases the GBMI offenders 

clearly pass the statutory test of insanity. He said, however, that to 

conclude that the GBMI offender would have been found NGRI in the absence 

of the GBMI legislation would be erroneous. 

Over eighty p~rcent (80%) of the respondents indicated that in light 

of the limited use of the NGRI finding, if the GBMI option had been 

unavailable, almost without exception the GBMI offenders routinely would 

have been found guilty. A private attorney (B2), an assistant 

commonwealth attorney (B5), and a mental health professional (02) all 

indicated that the GBMI verdict was a compromise verdict and a way for 

jurors to ease their conscience, but in its absense they still would have 

found the defendants guilty. On the other hand, two respondents, a 

private attorney (B3) and an assistant commonwealth attorney (B4) 
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indicated that palf of the GBMI cases they were familiar with may have 

resulted in acquittals if the GBMI alternative did not exist. 

One respondent, an assi stant cOlmnonweal th attorney (B5), i ntli cated 

that NGRI findings were most often the result of where the judge had 

liblown it ll and the defendant really was not fit to stand tri al to begin 

with. Alternatively, a private attorney (B2) stated that he thought 

cases resulting in NGRI finds were entirely unique situations distinct 

from GBMI cases. Furthermore, he did not feel the characteristics of the 

defendant were controlling but rather stated: 

I thi nk that the thi ngs that al~e determi native in an 
NGRI fi ndi ng are the experts that are used, the 
attorneys involved, and probably most importantly the 
education level of the jury. A well-educated jurY will 
be more sensitive to mental illness and will have. less 
of a gut reaction to it than a less educated jury. 

Interestingly, three (3) attorneys (two (2) assistant commonwealth 

attorneys, 84, 85, and a private attorney, B3) describe the 

severity or nature of the offenses as the distinguishing characteristic 

of GBMI offenders. One of the assistant commonwealth attorneys (BS) 

indicated those most likely to be found GBM! or to plead GBMI are 

pedophiles (i.e., child molesters, rapists, and child abusers) and in 

some cases cleptomaniacs. 

4. Procedures and Practices 

a. General 

The flow chart in figure 6 depicts the processing procedures 

promulgated by the Criminal Law of Kentucky, Chapter 504. 21 The 

enactment of the GBM! legislation was not accompanied by any other 

statutory, judicial or administrative rule changes of major significance. 
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Figure 6. Kentucky's Statutory GBMI Procedures 
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A technical change to Kentucky's procedural rules to incorporate the 

availability of the new verdict was made in mid-1982. Also, unrelated 

changes in Kentucky's involunta~ commitment standards and incompetency 

to stand trial proceeding did occur in 1982. In addition, in 1982 the 

IIDepartment·for Human Resources" became the "Cabinet for Human 

Resources. ,,22 

The most notable change brought about by the GBMI legislation is the 

way in which cases involving mental aberration are now handled. The 

change referenced most often was an· apparent increased willingness on the 

part of defense counsel to enter into plea agreements. Of the six (S) 

interviewees asked to predict the impact on the number of jury trials 

involving mental aberration, four (4) (82, B4, BS' Cl ) predicted 

a decrease in occurrence. While bench trials customarily have been the 

most often requested medium for trials involving mental aberration, a 

majority of the survey participants projected most of GBMI findings to be 

generated through plea agreements. 

A circuit court judge (Cl ) indicated that he had been involved in 

two GBMI plea agreements which prior to passage of the GBMI legislation 

would have fully adjudicated. As explained by an assistant commonwealth 

attorney (8S), a realistic assessment of the likelihood of a successful 

insanity defense has led many attorneys to attempt to benefit their 

client through plea negotiations. He further indicated, however, that 

the existence of the GBM! plea did not necessarily influence his 

willingness to reduce the severity of the charges pending. Nevertheless, 

a private attorney (82) reported that in another part of the state, he 

has seen attorneys use the defendant1s mental illness as a mitigating 

factor in plea negotiations. The same attorney stated he would never 
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advise a client to enter a GBMI plea for reasons to be developed later in 

this section. 

Concerns over the potential misuse of the GBMI plea has led the 

public advocate's office to institute educational programs aimed at 

preventing inappropriate use of the GBMI plea. One assistant public 

advocate (B1) felt that some defense attorneys misled by the "promise ll 

of treatment had been lured into entering GBMI pleas in situations where 

they never would otherwise have pleaded guilty. 

b. Pre-trial Mental Health Examination 

A defendant who intends to introduce evidence of his mental illness 

or insanity at the time of the offense is required to file written notice 

of his intenti~n at least twenty days before trial. 23 The prosecution 

then has a reasonable time to move for examination of the defendant, or 

the court may order an examination on its own motion. 24 In such cases, 

the statute requires the court to appoint at least one psychologist or 

psychiatrist to examine, treat and report on the defendant's mental 

condition. If it appears the examination will not be completed before 

the trial date, the court may, on its own motion or on motion. of either 

party, postpone the trial date until after the examination. 25 

The court may commit a defendant to a treatment facility for up to 

thirty (30) days so that a psychologist or psychiatrist can examine, 

treat and report on the defendant's mental condi ti on. 26 The majority 

of the pretrial examinations requiring hospitalization are conducted at 

the Kentucky Correctional Psychiatric Center (KCPC) located on the 

grounds of Luther Lucket Correctional Facility in La Grange, Kentucky. 

The entire process often takes over three (3) months according to one 

private attorney (B2). He indicated the procedure had been used as a 

delay tactic in the past. 
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Generally, a circuit court requests pretrial examinations at the 

KCPCe Occasionally, however, the request will be generated by the county 

jail system. The Cabinet for Human Resources bears the cost of the KCPC 

examination or alternatively at the option of the court is required to 

pay a reasonable fee to any private psychologist or psychiatrist. 27 

Approximately fifty of the one hundred inpatient beds at the KCPC are 

allocated for pretr.ial evaluations. The evaluations include competency 

evaluations, criminal responsibility evaluations, assessments of the 

defendant's "dangerousness to self or others," and medication and 

stabilization treatment planning. A psychologist or psychiatrist 

retained by the defendant must be permitted to participate in any court 

order examination. 28 The two mental health professionals (Ol' 02) 

who participated in the survey between them have ,conducted approximately 

100 of the 150 pre~trial evaluations performed at the KCPC over the past 

two years. Each reported that their methods and procedures for 

conducting psychological/psychiatric evaluations had not been directly 

impacted by the passage of the GBM! legislation. Also, each indicated 

that their basic reporting methods had not been drasticly modified. 

Kentucky statute requires that all court ordered reports on a 

defendant's mental condi ti on be fil ed wi thi n ten days of the concl usi on 

of the examination. 29 According to one respondent (Ol)' KCPC 

personnel do not make recommendations to either the attorneys involved in 

the case or the court with regard to which verdict should be sought. He 

indicated that the reports did clearly address the criteria needed to 

make the determination and that often their findings were the dispositive 

factor in making the determination. 

2-212 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
'I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

c. Mental Health Expert Involvement 

Kentucky statute requires that the psychologist or psychiatrist 

conducting the pretrial examination appear at any hearing on a 

defendant's mental condition unless the defendant waives his right to 

have him appear. 30 One mental health professional (°1) indicated the 

frequency of his testimony had increased with the initial popularity of 

the G8MI verdict but has decreased in recent months. The other 

interviewee (02) stated that he is required to testify in only 

approximately 20 percent of the cases in which he conducts evaluations 

and that the percentage had remained fairly constant. Other interviewees 

(82, 83, 85, Cl ) all responded that instituting the G8MI plea and 

verdict had not changed the involvement of mental health experts in 

criminal proceedings. 

Two situations were noted which could have the long run impact of 

increasing the role of mental health experts. First, according to one 

private attorney (82), defense attorneys have become more lIinquisitive 

into the defendant's mental status" and as a result may request pretrial 

examinations more frequently.3l Secondly and more specifically, 

concern over the apparent dichotomy between a finding of competency and 

acceptance of a GBM! plea has led two of the assistant commonwealth 

attorneys (84 , 86) to try to insure that a very recent (liusually 

within one week of entering plea") psychological report is available 

prior to accepting a G8M! plea. 

In a related area, an assistant commonwealth attorney (84) did 

point out the GBMI legislation requires that if a defendant is found 

GBM!, the court is required to appoint at least one psychologist or 

psychiatrist to examine, treat and report on the defendant's mental 
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condition at the time of sentencing. 32 In many instances the 

pre-sentencing evaluations would be conducted by the same KCPC assessment 

personnel who'conducted the pretrial evaluation. Only two other states, 

Pennsylvania and Utah, require similar pre-sentence evaluations. 

d. Jury Understanding 

The definitional differences between insanity and mental illness may 

be understood only by experienced mental health professionals and the 

rare attorney who specializes in this area. Five (B1, B2, B3, 

BS' B6) of the six attorneys participating in the survey said that in 

their opinion jurors do not understand and make appropriate distinctions 

between the definitions of insanity and mental illness. According to one 

attorney (Bl ), the definitions contain Ita lot of legal and 

psychological jargon. II The lone dissenting attorney (B4) qualified her 

response by stating, "in my opinion, people are tired of the insanity 

defense and I think that this is one that they want to understand. II A 

circuit court judge {el } responded that he believed jurors did 

understand the differences. 

The emphasis on definitional distinctions in the previous paragraph 

presupposes jurors focus on the statutory definitions in arriving at a 

verdict. Two attorneys, an assistant commonwealth attorney (BS) and a 

private attorney (B2), expressed the view that understanding the 

definitional differences was not of paramount importance. One attorney 

(B2) stated that he believed jurors do not look to the legal 

definitions but rather were more lIoutcome oriented. 1I In his opinion, 

jurors generally assume that GBMI offenders will be incarcerated and are 

persuaded by the fact that a defendant found GBMI lIis just like someone 

who is found guilty.1I In the view of another attorney (B S)' "juror 
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evaluation is made on community mores and customs and therefore juries 

don't necessarily need to understand the legalistic language." 

Jury instructions given when the insanity defense has been raised 

incorporated the definition of insanity discussed earlier. The 

instr~ctions in Kentucky are standardized and read as follows: 
-Even though you might otherwise find the defendant 

guilty [of one of the offenses mentior.ad in these 
instructions], if you believe from the evidence that at 
the time he shot [and killed] X (if he did so) he wa$ of 
unsound mind, you shall find him not guilty and say in 
your verdict that you find him not guilty on the ground 
of insanity. 

The law presumes every man sane until the contrary is 
shown by the evidence. Before the defendant can be 
excused on the ground of insanity you must believe from 
the evidence that at the time of the act in question the 
defendant, as a result of mental disease or defect, (a) 
did not have substantial capacity to appreciate the 

.criminal nature of the act, or, (b) if he did have su~h 
capacity, did not have substantial capacity to conform 
his conduct to the requirements of the law. 33 

At this writing, no standard instructions on the GBMI verdict are 

available in Kentucky. With two exceptions (Bl , B3) those 

interviewees {B2, B4, BS} asked believed that jurors could 

understand the instructions actually given. The potential for jury 

confusion j however, was summarized by an assistant public advocate (Bl ) 

who said: 

I think it would be real easy for (: jury to look at it 
and say, well the person here had substantially impaired 
capacity and used self control [mental illness standard] 
and as a result of that they COUldn't conform their 
conduct to the requirements of the law [insanity 
standard] so I guess it could be either/or. 

According to one mental health professional {Dl ) who frequently 

testifies in trials involving mental aberration, his testimony now 

centers around lIexplaining the differences between mentally insane and 
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mentally il1.11 Obviously due to the very nature of the trials involving 

mental aberration, expert testimony plays an important role. The 

majority of attorneys (B1, B2, B3, B4, 86), however, doubted 

jurors· ability to understand expert testimony. The determining facts 

appear to be the mental health expert1s experience in testifying, his 

ability to communicate clearly to a lay jury, and the lawyer's pretrial 

preparation and ability to question the expert in an intelligible and 

straightforward fashion. Despite the foregoing criticism and problems 

associated with jury trials, some consolation exists in that in the 

opinion of six (B2, B3, B4, B6, Cl ' El ) of the interviewees, 

the number of jury trials has dec~ased due to the availability of the 

GBMI plea and verdict. Several respondents (B" 82, BS) expressed 

concern about judges' ability to understand and make appropriate 

distinctions between the definitions of insanity and mental illness. 

Judges, like attorneys, who do not have mental health backgrounds are 

likely to find the distinctions confusing as well according to one 

private attorney (B 2). This attorney (B 2) and an assistant public 

advocate (B l ) both stated that in their opinion some judges view 

insanity as a "technicality in the law" (B2) and are IIbiased against 

the i nsani ty defense II (Bl ). 

e. Sentencing 

Under Kentucky law a defendant found GBMI must be sentenced in the 

same manner as a defendant found guilty.3S This statute should, 

however, be read in light of existing Kentucky statutes36 recognizing 

lI extreme emotional disturbance. II A defendant successfully introducing 

evidence of an extreme emotional disturbance at the time the crime may 

qualify for a reduction in the severity of the charge {i.e., first degree 
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murder is typically not available in such circumstances). Despite the 

probability that a defendant found to be mentally ill at the time of the 

act will meet the extreme emotional disturbance criteria, GBMI offenders 

are subject to sentences imposing the same periods of confinement as 

similarly situated guilty offenders. 

The statutory language would presumably allow a GBMI defendant to 

receive the death sentence. It is generally recognized, however, that 

even prior to the GBMI legislation only in the rarest of circumstances 

would the death penalty be returned if the defendant suffered from a 

mental illness. According to the drafter of the legislation (Al ), the 

failure to explicitly exclude the death sentence in GBM! cases is one of 

the weaknesses of the law. The exclusion would clearly influence defense 

attorneys contemplating alternative pleas to a charge carrying a possible 

death penal ty. 

In Kentucky jury trials, the jury determines the sentence. Although 

individual juror sentiment will playa role in sentencing, all of the 

interviewees asked (Bl , B2, B4, BS' B6, Cl ' Fl ) thought 

that the length or type of sentence (e.g., probation, split sentence) for 

GBM! offenders did not vary from those imposed on offenders found 

guilty. Two assistant commonwealth attorneys (BS' B6) did qualify 

their answers by saying that if a defendant had committed a crime and his 

attorneys were successful in creating jury sympathy, the jury might view 

the defendant's mental illness as a mitigating factor. Both were quick 

to point out, however, that this was a consideration that existed prior 

to the GBMI legislation. 

The respondents were split regarding the impact of the GBMI law on 

the availability of probation. At least two respondents, an assistant 
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commonwealth attorney (B6) and a corrections classification official 

(F,), believed the GBMI label would negatively impact the offenders 

opportunity to obtain probation. A circuit court judge (C1) indicated, 

however, that the GBMI offender's mental illness could be a mitigating 

factor if the illness did not "cause him to be a person of violence." 

f. Post-Conviction Processing 

KRS §504.l40 requires a pre-sentence evaluation of the defendant's 

present mental status. The legislative intent of this requirement, 

according to the drafter (Al ), was to assist the presiding judge in 

making sentencing and placement determinations. If the defendant is 

found mentally ill at the time of sentencing, the language of the statute 

declares treatment shall be provided the defendant until he is no longer 

mentally ill or until expiration of his sentence, whichever occurs 

f o t 37 , rs • 

Similar statutory mandates requiring treatment of GSMI offenders have 

caused considerable debate and confusion around the count~ and Kentucky 

is no exception. Un1ikf:: the statutes in many states,38 however, the 

Kentucky statute does not specify who is impowered to determine whether 

treatment is necessary for a particular offender and, if necessa~, what 

agency is to provide the treatment. 

Turning first to the question of authorization of treatment, a 

literal reading of the statute would mandate treatment in all cases in 

which the judge determined {presumably based on a report from a 

psychologist or pSychiatrist)39 the offender continues to suffer from a 

mental illness. 40 This interpretation was clearly contemplated by a 

circuit court judge (C1) who expressed confidence that GSMI offenders 

who needed treatment received treatment in that when appropriate he would 

"specifically order such treatment be provided." 
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An alternative interpretation and key to the legislative intent was 

provided by the bill's drafter who explained: 

Judges do not have the power to determine what kind of 
treatment or where the treatment is going to be 
provided, their recommendations are strongly considered 
by the department of corrections. 

In practice, determining the necessity for treatment and the type and 

location of treatment is a joint venture by the Kentucky Corrections 

Cabinet and Cabinet for Human Resources. Responsibility for conducting 

the post-conviction evaluations has fallen on the assessment/classifica­

tions centers of the Kentucky State Reformatory (KSR-male inmates), the 

Kentucky Correctional Institution for Women, and the Kentucky 

Correctional Psychiatric Center (KCPC). 

All guilty and GBMI offenders committed to the custody of the 

Corrections Cabinet routinely are incarcerated at one of the. 

assessment/c1 assificati on centers. 41 The close physi cal proximity of 

KSR and KCPC has made the cooperative evaluation process feasib1e. 42 

Both the Corrections Cabinet43 and Cabinet for Human Resources44 

have established policies and procedures for handling the initial 

assessment of GBMI offenders. These policy statements are substantially 

identical and both establish a mandatory psychological/psychiatric 

eva1 uati on at KCPC of all persons enteri ng the system with the "GBMI 

1abe1." 

The GBMI evaluation procedure begins prior to the actual arrival of 

the GBM! inmate in many instances. AccordinH to a classifications 

administrator (F1) at KSR, initial preparation and coordination is 

begun when the GBMI '~rdict is communicated to the assessment center by 

the circuit court. Like all other inmates, upon arrival the GBMI 
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offender is assigned a case manager. In addition to the routine 

admission procedures, an evaluation by a KSR's psychologist is arranged 

shortly after the arrival of the inmate. 

The early identification and targeting of GBMI offenders as 

potentially in need of mental health services is a major strength of the 

GBMI law specified by many of the participants in the telephone survey 

(B3, B6, Cl , Dl , El , E2, F1 ).45 As explained by a high 

ranking administrator within the Corrections Cabinet (E2) this early 

identification is: 

Particularly important in a state [Kentucky] which has 
limited funds available for initial post-conviction 
evaluations. • •• Other inmates are evaluated on a 
tier screening system where as many as five to six 
different levels of examination may be required [before 
referral to KSR's or KCPC's psychologist] depending on 
the overt need for mental health treatment displayed by 
the inmate. . 

An initial assessment is made to determine if the GBMI offender is 
46 acutely mentally ill and in need of emergency referral to KCPC. In 

all cases involving the GBM! verdict the Corrections Cabinet's and 

Cabi net for Human Resou rces' p rocedu res p rovi de fo r the fo 11 owi ng: 

Within 72 hours after admission, excluding weekends and 
holidays, a written request for evaluation must be 
submitted to the Director of the Kentucky Correctional 
Psychiatric Center. 47 Observations of behavior and 
other re!gvant material should be submitted in this 
request. 

The KCPC Director shall forward the request for 
evaluation to the KCPC Admission/Discharge Coordinator 
who shall make arrangements for the referral to be 
admitted to KCPC within seven (7) working days.49 

If the referral cannot be admitted within 7 working days 
due to lack of beds or other reasons, the 
Admission/Discharge Coordinator shall notify the KCPC 
Outpatient Department who shall see the referral, make 
an initial evaluation, and initiate treatment as 
necessary unt!b admission to inpatient status can be 
accomplished. 
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GBMI referrals shall be requested to admit themselves 
voluntarily for evaluation and treatment on an inpatient 
basi s at KCPC. If an i ndivi dual refuse:s to admi t 
themse1f voluntarily, proceedings for an involuntary 
admission pursuant to KRS 202A may be initiated by the 
Corrections Ci.lbinet if the patient meets the criteria 
for involuntary hospita1ization. 51 

The initial evaluation of a GBMI patient shall last a 
minimum of ten (10) days. At the end of this period, a 
decision shall be made by the treatment staff and 
patient, based on the person's psychiatric condition, 
whether to continue the person in inpatient status or 
discharge them back to the Corrections Cabinet with 
outpatient fo110w-up.52 

During the GBMI inmates' mandatory ten day evaluation period, a 

detailed psychological profile is assembled on each inmate. As described 

by a mental health professional (E1) actively participating in the 

evaluations at KCPC, the evaluations include but are not limited to: (1) 

a review of prior hospitalization and diagnostic treatment history, (2) 

an analysis of psychometric data (WAIS-R or Beta 1Q Test; Mr~P1 and IGPF 

personality inventories), (3) a detailed, structured social history 

interview, (4) a blood test and routine medical diagnostic workups, and 

(5) individual examinations by graduate level social workers and 

psychologists. The determination of the inmate's need for 

hospitalization following the evaluation period is at the discretion of 

the KCPC treatment staff based solely upon treatment need according to an 

experienced member of the KCPC staff (El ). 

g. Treatment 

The availability of treatment, the necessity of providing treatment, 

and the adequacy of the treatment rendered are among the most 

controversial aspects of the GBMI legislation. The statutory language 

mandates that treatment be provided a GBMI offender until he is no longer 

mentally ill. 53 As discussed earlier, seven respondents (Al , Bl , 
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B2, C1, 01' 02' E1) indicated that they thought the legislation 

was motivated in part by the 1egis1ature ' s desire to see that mentally 

ill offenders receive needed treatment. 

The ambiguous nature of the word I treatment I has caused confusion and 

disillusionment in Kentucky.55 The expectancy created in the minds of 

many was inpatient treatment at KCPC. A thorough review of the inpatient 

tr~atment provided in the first year of the verdict to the thirteen (13) 

GBMI inmates evaluated by KCPC reveals the following: 

The mean length of stay at KCPC for the GBM! patients 
was 34.2 days. However, this statistic is probably best 
regarded with some circumspection, due to the fact that 
one GBMI patient resided 141 days of the first year , 
••• a more representative figure is to be found in the 
median length of hospitalization, or nineteen days, 
around two-thirds of the mean. Four of these patients 
(30.8%) stayed at KCPC less than fifteen days; four 
admissions (30.8%) between fifteen and thirty days; 
three admi ssi ons (23.0%) between thj rty-one and sixty 
days, and two patients (15.4%) more than sixty days. 
(See Figure 3.) The relatively abbreviated period of 
hospitalization may be reflective of the diagnostic 
situation with the GBMI5~atient and not policy 
considerations of KCPC. 5.S 

The conception (or misconception) of the treatment GBMI offenders 

receive varies greatly among those involved in the system. 

Interestingly, a~l three assistant commonwealth attorneys (84, 85, 

86) and the circuit court judge (Cl ) felt that GBMI offenders would 

receive treatment because the statutes mandates treatment. Conversely, 

the defense bar (81, B2, 83) expressed a more cynical view. The 

defense attorneys indicate that ~l'~atment was either "l ess than it shoul d 

be" or "spotty at best. II All the attorneys agreed that because the G8M! 

offender enters thE! system with a"red flag ll he is more likely to receive 

a ment.al health evaluation. Two attorneys (Bl , B2) with considerable 

experience with G8MI offenders stated, however, that once the inmate is 
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returned to the general prison population he is no more likely than other 

offenders with mental health problems to receive treatment. 

The treatment issue from the mental health or corrections perspective 

focuses on the clinical necessity of treatment. The treatment provided 

to GBMI inmates "does not vary much from that pr'ovided an inmate 

transferred to KCPC from the general population as all treatment is based 

upon need, II accordi ng to a KCPC treatment staff member (El ). 

Typically, only about two to three GBMI offenders are interned at KCPC at 

any given time. GBMI offenders are not segregated from the other inmates 

at KCPC. 

In the opinion of two respondents (El , E2), who have delt with 

the GBMI offenders on a clinical basis, to speak of GBMI offender as if 

they are a unified, homogenious population is inaccurate. A KCPC 

treatment staff member (El ) indicated that as many as fifty percent 

(50%) of the GBMI offenders "displayed only anti-social behavior or 

personality disorders as opposed to mental illness traits ••• that for 

the most part they are sociopaths as opposed to psychotic and therefore 

from a treatment prioritization standpoint, do not justify long-term 

hospitalization. II These views were echoed by a corrections official 

(E2) who suggested that in reality there are two categories of GBMI 

offenders: (1) "those that are profoundly di sturbed" and (2) "those that 

have plea bargained GBMr." Both respondents (El' E2) questioned 

whether the GBMI determination was being "misused" and "abused" in light 

of their experiences to date. 

h. GB~lI Pl acement 

Following the KCPC evaluation and treatment, those GBMI offenders 

deemed not to require continued hospitalization are returned to KSR. An 
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inmate is referred to th2 KCPC outpatient department, which assumes 

responsibility for future treatment needs. 56 According to a KSR 

administrator (Fl ), GBMI offenders are eligible for assignment to 

minimum security facilities. A "case-by-case" analysis is conducted and 

the IIGBMI label" does not prevent the offender from "benefiting from 

minimum security status provided he meets the other constraints and 

criteria. II In practice, however, the majority of GBM! offencers are 

placed at the Luther Lucket facility and occasionally at KSR. 

Subsequent inmate transfers from general population to KCPC would be 

coordinated through the Corrections Cabinet Classifications Department in 

Frankfort. The usual process is a volunta~ transfer, however, if 

necessary an involuntary commitment order can be obtained from the 

circuit court. 58 The Cabinet for Human Resources GBM! procedures 

provide that: 

Pit any time during the continuing period of 
incarceration, the former patient or a Corrections 
Cabinet staff member may request further services or 
evaluation f5~m the KCPC inpatient or outpatient 
departments. 

i. Parole 

At this writing, no GBM! offenders have become eligible for review by 

the parole board. According to a high level administrator in the 

Department of Probation and Parole, special policies and procedures for 

GBM! offenders have not been developed. The only guidance provided by 

the legislature was that treatment shall be a condition of probation, 

shock probation, conditional discharge, parole or conditional release so 

long as the defendant is mentally ill. 59 

An analysis of the impact of the IIGBM! label ll on the parole board's 

decision-making process at this point can only be :s;peculative. It is, 
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however, an important matter facing a defendant contemplating a GBMI 

plea. A high level corrections administrator (E2) strongly stated that 

he believed the G8MI offender's case would be subject to much closer 

scrutiny and the G8MI label would be a "negative factor." He added that 

the parole board's primary responsibility is to protect the public and 
~ 

anti cipated that the board wou1 d be livery hesi tant" to grant pre-re1 ease 

status to a G8MI offender although technically it was available. The 

potential for strong public outcry was explained as the motivating factor 

behind the hesitancy. 

The majority of the other respondents (A1, 81, 82, B3, 85) 

agreed that GBMI offenders would be less frequently paroled than guilty 

inmates. Two attorneys (81, 85) qualified their responses, saying 

that the G8MI offender's mental illness may be considered a mitigating 

factor when minor offenses were involved. Conversely, a circuit court 

judge (C1) and an a~sistant commonwealth attorney (84), unhappy with 

the commonwealth's "lenient" Parole Board, indicated that the G8MI label 

would only increase the board's tendency to IIturn inmates loose right and 

left. II The attorney (84) "could not think of anything which would hurt 

an inmate's chance of early release." 

j. Comparative Lengths of Confinement 

Under Kentucky statute, when a defendant is found not guilty by 

reason of insanity, the court is required to conduct an involuntary 

hospitalization proceeding under KRS Chapter 202A or 2028. 60 

Dangerousness of the individual to self or others is the criterion used 

in Chapter 202 to determine whether a person should be committed. The 

initial period of hospitalization can not exceed one year and early 

discharge is at the "sol e discretion" of the treating psychiatrist or 
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psychologist, according to a private attorney (B3) who helped draft the 

ICC legislation. That attorney (B3) and one other (B2) indicated 

that without question the period of confinement for NGRIs would be 

shorter than for GBMls who have similar backgrounds. They believed that 

NGRI acquittees could be stabilized and released within two to three 

months whereas GBMls must serve out their entire sentence. Other 

interviewees (B" B4, BS' B6, Cl , Fl ) all declined to 

speculate which group would be confined longer. 

According to the drafter and sponsor of the GBMI legislation (Al ), 

the Corrections Cabinet is responsible for initiating "automatic" ICC 

proceedings against GBMI offenders upon expiration of their sentence. 

In Kentucky, like most states, comparison of recidivism rates among 

guilty and G8MI offenders and NGRI acquittees are not readily available. 

With only two years experience under the GBMI legislation any comparison 

would be misleading in any event. One respondent, a private attorney 

(82), indicated that recidivism among mentally disturbed offenders 

would vary in relationship to the availability of local mental health 

facilities to the inmate or acquittee upon release. A KCPC evaluator 

(El ) speculated that due to inappropriate use of the GBMI plea, he 

expected GBMI recidivism rates to resemble those of guilty offenders. 

5. Costs 

The Kentucky Legislative Research Commission attempted to address the 

potential impact of the GBMI legislation in a Fiscal Analysis Note dated 

January 11, 1982. The Commission predicted a fiscal impact but was 

unable to estimate the cost to the taxpayer. 62 The report, based 

largely on the Michigan experience, highlighted potential additional 
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expenditures for increased incompetency evaluations as the major new cost 

anticipated. 63 The Commission projected around ten GBMI findings 

annually in KentucKy.64 Despite challenges by those predicting greater 

frequency,65 it appears the Commission's projections were nearly 

accurate. Thirty-five (35) G8MI findings have been rendered in the first 

twenty-five (25) months under the new legislation. 

Seven (7) of the eleven (11) respondents believed that the 

availability of the GBMI alternative will increase the overall cost to 

the mental health-judicial system in Kentucky (Bl , B2, 85, Cl , 

Dl , D2, El ). Despite the general consensus that the number of jur,y 

trials would decrease,66 several respondents (Bl , B5, Cl ) 

attributed the cost increase to the statutorily mandated pretrial 

eva1uations. 67 Others (D1, D2, E2) attributed the increase to 

the minimum ten-day evaluation mandated by Cabinet for Human Resources 

policy. The other respondents (83, B4, B6, Fl ) believed either 

that it was to early to project or that they were not qualified to 

speculate on the overall cost impact. 

6. Strengths and Weaknesses of G8MI Legislation 

The participants in the survey offered numerous and differing 

opinions about what they perceived as the strengths and weaknesses of the 

GBMI legislation. The opinions of all respondents interviewed are 

reflected in Table 14. 

Assistant commonwealth attorneys (B4) BS' B6) who believed that 

GBMI offenders received adequate mental health treatment expressed more 

of a willingness to advise a hypothetical client to enter a GSMI. 

Conversely, the three (3) defense attorneys (Bl , 82, 83) all 
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TABLE 14 'I 
Perceived Strengths and Weaknesses of KentuckY GBMI Law 

Respondents I 
B 0 E 

Strengths A 2 3 il 5 11 c ~ 12 F Total I 
Provides alternative to X X X X X 5 
NGRI/Guilty dichotomY 

I Reduces recidivism X X 2 
through treatment 

Provides opportunity X I to del ay tri al 

Increases likelihood X X X X 4 
of treatment 

I Provides defense attorneys X X 2 
additional options 

Allows both sides to X I "cut their risks" 

Allows early identification X X 2 
of mentally ill offenders I Provides greater X 
public protection 

None X X 2 ·1 
Weakness~s 

Insane defendant X X 2 I 
may be convicted 

Statutory language implies X I' death sentence available 

Parole may be i< X X 3 
negatively impacted I Lack of treatment X X 2 

Redundant and meaningless X ,I GBMI plea possibly X 
unconstitutional 

GBMI plea used X X X 3 il i nappropri ately 

Creates "gray area" X 
in the law I' Pre-sentence evalua- X 
ti on wasteful 

Mental illness not required X X 2 I to he related to crime 

Creates stigma for Offender X 

None X X 2 I 
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indicated a reluctance to enter GBM! pleas on the part of their clients. 

Entering a GBM! plea does not provide the defendant any additional 

options and only serves to stigmatize the offender, according to one 

assistant public advocate (Bl ). He indicated the same charge reduction 

considerations were available through the extreme emotional disturbance 

defense68 and the same advantageous probation terms could be bargained 

for through voluntary submission to mental health treatment. Two 

attorneys (Bl , B2) stated that they would rarely, if ever, advise a 

client to enter a GBM! plea because the likelihood of receiving the 

necessary treatment is low and the "negative implications would outweigh 

the possible benefits." 
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Notes 

Act 1982, ch. 133 §§l-l 0 Ky. Stat. Ann. Cum. Supp. §504. 60-504. 150 

(Bobbs-Merrill 1982). 

Ky. Rev. Stat. §504.020(1) (Repl. Vol. 1975). 

Id. at §504.020(3). 

Id. at §504.020(1). 

See Terry v. Commonwealth, 371 S.W.2d 862, 864-65 (1963). See 

also Commentary to Ky. Rev. Stat. §504.020 (Repl. Vol. 1975). 

Ky. Rev. Stat. §504.020(3) (Repl. Vol. 1975). See also Edwards v. 

Commonwealth, 544 S.W.2d 380 (Ky.), cert. denied, 434 U.S. 999, 

985 S. Ct. 642, 54 L.Ed.2d 495 (1977); Helmes v. Commonwealth, 558 

S.W.2d 162 (Ky. 1977); Wainscott v. Commonwealth, 562 S.W.2d 628 

(Ky.), cert. denied, 439 U.S. 868, 99 S. Ct. 196, 58 L.Ed.2d 179 

(1978); Brewster v. Commonwealth, 568 S.W.2d 232 (Ky. 1978). 

The defendant was adjudicated not guilty by reason of insanity 

(NGRI) of killing her eighty-year-01d mother in Louisville in 

1979. The defendant was committed to Central State Hospital and 

was subsequently certified as eligible for release. 

Stephens, Veron L., ACSW, Kentucky IS experi ence wi th the IIGui 1 ty 

But Mentally 11111 Verdict: A review and some empirical 

observations (unpublished manuscript, September 2, 1983). 

Gall v. Commonwealth, 607 S.W. 2d 97, 113 (Ky. 1980). 
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"1 "'I t _. 

16. 

17. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

Gall v. Commonwealth, 607 S.W. 2d 97 (Ky. 1980). This case 

involved a defendant who had previously been acquitted by reason 

of insanity of assault charges in Ohio. The defendant 

subsequently assaulted and killed a young girl in Northern 

Kentucky. The defendant was found guilty of murder and is 

currently scheduled to become the first inmate to be executed in 

Kentucky in the past decade. 

Roger C. Noe, "Exp1anatory Summary and Speech on 82 BR 51 -

Creating a Verdict Called 'Guilty But Mentally Ill'lI, unpublished 

speech, May 8, 1981. 

Ky. Stat. Ann. §504.130(2) (Cum. Supp. 1982). 

Id. at §504.130(1)(A}. 

Id. at §504.060(5). 

Id. at §504.060(4}. 

Id. at chapter 504. 

1982 Pub. Acts 393, §50(5) (effective July 15, 1982). 

Ky. Stat. Ann. §504.070(1) (Cum. Supp. 1982). 

Id. at §504.070(2}. 

Id. at §504.070(3). 

Id. at §504.080(1}. 

Id. at §504.080(6}. 

Id. at §504.080(5}. 

Id. at §504.080(2}. 

Id. at §504.080(4). 

A similar occurrence has been noted by interviewees in several 

states. 

Ky. Stat. Ann. §504.l40 (Cum. Supp. 1982). 
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33. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

Palmer, Standard Jury Instructions §10.31 Mental Disease or 

Defect. Under Kentucky case law, jurors are not permitted to be 

informed of the dispositional consequences of any verdict. 

Presumably, therefore, many jurors are unaware of the statutory 

requirement that the court conduct an involuntary commitment 

proceeding when a defendant is found not guilty by reason of 

insanity. S~ Ky. Rev. Stat. §504.030(1) (Cum. SUppa 1982). The 

proceedings are to be conducted in accordance with Ky. Rev. Stat. 

Chapter 202A or 2028 (Kentucky's civil commitment standards). 

Ky. Stat. Ann. §504.150(1) (Cum. SUppa 1982). 

Ky. Stat. Ann. §532. 025 (2)(b)( 2) (Cum. SUpp. 1984). 

Ky. Stat. Ann. §504.150(1) (Cum. SUppa 1982). 

See Table 3 comparitive statutes (Custody and Treatment A~ter 

Sentencing) page X. 

In a recent case, Commonwealth of Kentucky v. James Wellman, 

Pendleton Circuit Court, a pre-sentence evaluation was not 

performed. This case is currently on appeal on this and other 

issues. 

See Ky. Stat. Ann. §504.150 (Cum. SUppa 1982). 

In light of the fact that approximately 85 to 95 percent of all 

GBMI offenders in Kentucky are male, the remaining discussion will 

focus on the Kentucky State Reformatory (KSR). 

KCPC is located adjacent to the Luther Luckett Correctional 

Facility and within a ha1f-mile of KSR. All three facilities are 

located in La Grange~ Kentucky. 
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43. 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

Corrections Policies, and Procedures, Policy Number 18.12 (It is 

the policy of the Corrections Cabinet that all admissions to the 

adult correctional system adjudicated guilty but mentally ill by 

the courts shall be referred to the Kentucky Correctional 

Psychiatric Center (KCPC) for evaluation) (effective June 1,1983). 

General Hospital Policy and Procedure. Subject: 

Evaluation/Treatment of Persons Sentenced Under Guilty But 

Mentally Ill. (Effective date: May 7, 1984). Policy: Each 

person convicted of a felony crime and sentenced under the Guilty 

But Mentally III (GBMI) statute, and committed to the Corrections 

Cabinet, shall receive an evaluation and treatment assessment by 

the Kentucky Correctional Psychiatric Center (KCPC). 

The misconception between early targeting for evaluation and 

mandatory treatment will be addressed later in this section. See 

page X. 

See note 43, IV. Procedure B: An emergency transfer will be 

deemed appropriate in cases where an inmate presents imminent 

danger to himself or others because of a psychiatric disturbance. 

See al so note 44, Procedure F. 

See note 43, VI Procedure A.l. and note 44, Procedure C. 

Bata Test are routinely administered, in addition, any inmate 

scor"jng below 80 on the Bata Test is administered an OACE. 

Se!~ note 44, Procedure D and note 43, VI Procedure A.3. 

See note 44, Procedure E. According to one interviewee, (E2) 

the GBMI inmate added to KCPC's waiting list and it may "be a \"eek 

or as long as five (5) to six (6) weeks" before the inmate is 

admitted to KCPC. 
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51. 

52. 

53. 

54. 

,55. 

55.5. 

56. 

57. 

58. 

59. 

See note 44, Procedure G. In many cases, the necessary 

involuntar,y hospitalization procedures would have been doncuted at 

the sentencing hearing. 

See nate 44, Procedure I. 

Ky. Stat. Ann. §504.150(l) (Cum. Supp. 1982). 

See page X. 

KRS §504.060(9) defines "treatment" to mean medication or 

counseling, therapy, psychotherapy and other professional services 

provided by or at the direction of psychologists or 

psychiatrists. Also, KRS §504.060(lO) defines treatment facility 

to mean an institution or part thereof, approved by the department 

of human resources, which provides evaluation, care and treatment 

for insane, mentally ill or mentally retarded persons on an 

inpatient or outpatient basis or both. 

See note 9. 

See note 44, Procedure J: GBMI persons will automatically be 

referred to the KCPC Outpatient Department for continuing services 

upon discharge from KCPC. These services shall continue until 

such time as the person paroles or serves out, or the individual 

and/or the KCPC Outpatient staf feels that services from the KCPC 

Outpatient Department are no longer necessary. At that time, the 

individual may be discharged from outpatient status. 

See note 44, Procedure K. 

Also, see note 44, Procedure G. 

Ky. Stat. Ann. §504.150(2) (Cum. Supp. 1982). 
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60. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

Id. at §504.030(1). This legislation became effective 

simultarleously with the GBMI legislation (effective 7-15-82). 

Prior to this legislation, the decision to initiate ICC 

proceedi ngs was withi n the c.,;,urt I s or prosecuti ng attorney I s 

discretionary power under Rule 9.90 of the Rules of Criminal 

Procedure. 

See note 9. 

Vinson Straub, "Fiscal Analysis Note #11," Legislative Research 

Commission, Frankfort, Kentucky, Januar,y 11, 1982. 

Ibid. 

Boyle County Circuit Judge Henry V. Pennington challenged the 

Department for Human Resources statistic that ten to twelve people 

per year would ~e found GBMI. Judge Pennington, then President of 

the Kentucky Circuit Judges Association, claimed that he could 

have "12 people 'jn a month found guilty under that. II Dr. John 

Gergen, then leg~slative representative for the Kentucky 

Psychiatric Association, estimated that as many as one hundred 

defendants per year might be found GBMI. 

See supra, Part Two, §II.F.4.a. (Kentucky). 

Ky. Stat. Ann. §504.140 (Cum. Supp. 1982). 

See supra, Part Two, §II.F.4.a. (Kentucky). 
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G. Michigan 

1. Introducti on 

Michigan's guilty but mentally ill (GBMI) statute became effective on 

August 6, 1975.1 During August and September 1984, twelve (12) 

individuals familiar with the GBMI law and its application in Michigan 

participated in a telephone survey regarding Michigan's nine-year 

experience with the law. The interviewees were two defense attorneys 

(Bl , B2), three prosecutors (83, 84, B5), two judges (Cl , 

C2), a forensic psychologist (01), and four Department of Corrections 

staff members, including two mental health care administratqrs (El , 

Fl ), a mental health counselor (F2), and a probation administrator 

(Gl ). This paper documents the results of the survey_ 

Most individuals interviewed (B2, 84, 85, C" C2, 01, 

E" F2) had been involved directly in an average of three to ten 

cases in which G8MI findings have been rendered. These individuals had 

participated in GBMI pleas, bench trials, jury trials, appeals, pre-trial 

examinations, post-conviction examinations, sentencing, probation, and 

treatment of GBMI defendants. Other individuals had been indirectly 

involved in 20 to 30 cases (01) and 50 to 70 cases (Bl ). Three 

persons (83, Fl , Gl ) work in supervisory or administrative 

capacities and have not handled GBMI cases directly. The probation 

administrator (G,) said that in the Department of Corrections Region 

One, which accounts for about 40 percent of the criminal dispositions 

from the recorder ' sand ci rcuit courts in Michigan, 28 defendants have 

been found G8MI in the last two years. See Part Three, Section III below 

Preceding page b'an~ 
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for detailed infonnation regard~ng the number of GBM! cases in Michigan 

and their characteristics. 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with G8M! Enactment 

At the same time that the Michigan L~gislature enacted the GBM! law, 

it modified the common··law standard for not guilty by reason of insanity 

(NGRI).2 The old standard, the "M'Naghten plus irresistible impulse" 

standard,3 was replaced by a "modified ALI" standard (B2, 85).4 

Also, mental illness or mental retardation replaced "disease of mind" as 

an element of the insanity test (82, 85).5 Other changes included 

new requirements for commitment hearings for NGRI acquittees (Bl , 

82)6 and for responsibility examinations by the Center for Forensic 

Psychiatry (81, 82, 83).7 These changes and others are discussed 

more fully in Appendix E. 

b. Precipitating Factors 

All the respondents (8l , 8
2

, 84, 8
5

, Cl , C2, Fl , Gl ) 

who commented regarding whether a parti~ular case, incident, or problem 

led to enactment of Michigan's GBM! statute said that People v. 

McQuillan8 and its aftennath 9 triggered the legislation. 

c. Legislative Purposes 

The respondent's comments regarding the Michigan legislature's intent 

in enacting the G8M! law focused on problems with the insanity defense in 

Michigan. Their perceptions of the legislative intent fell into the 

following categories: 

(1) to provide a political response to the public outc~ 
following Mcquillan (8l, 82, 84); 
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(2) to reduce or eliminate NGRI acquittals (Bb Cl); 

(3) to reduce or eliminate inappropriate NGRI acquittal~ (B3' 
BS) ; 

(4) to prevent premature release of mentally ill defendants 
(C2, El, Fl, G,); and 

(S) to provide t~atment for mentally ill defendants who do not 
meet the NGRI criteria (01, F2). 

When asked whether the legislative intent had been fulfilled, three 

respondents (Bl , B2, 84) said that the intent to satisfy the public 

outcry following r~cQuillan had been fulfilled. These respondents said, 

however~ that the new 'Jaw was successful as a political maneuver 

only--that it did not, in fact, reduce or eliminate NGRI acquittals. One 

of them (B2) said that, ironically, because a defendant must raise the 

insanity defense before he or she may be found GBMI,lO the insanity 

defense is raised more often and, consequently, ~ insanity acquittals 

might occur. Another respondent (Cl ) disagreed, saying that because 

the number of defendants found GBMI was greater than the "limber found 

NGRI, the law had been successful in reducing NGRI acquittals. Two 

respondents (B3, BS) said that the law had reduced inappropriate 

insanity acquittals. Both said that the law has caused the number of 

insanity acquittals to remain constant even though the insanity defense 

has been raised mor2 frequently. 

Two respondents (C2' El ) said that the intent to prevent 

premature release of mentally ill defendants has been fulfilled because 

the law permits judges and juries to compromise inappropriately and find 

defendants GBMI rather than NGRI. Another respondent (Gl ) was unsure 

whether this intent had been fulfilled but stated that a subjective 
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review of the data available to him led him to believe that GBMI 

offenders received much longer sentences than guilty offenders do. He 

speculated that GBMI offenders would have been confined for shorter 

periods had they been found NGRI. Another respondent (F1) was unable 

to determine whether this intent had been fulfilled. 

The respondents who said the legislative intent was to provide 

treatment for mentally ill defendants who do not meet the NGRI criteria 

said that this objective generally had not been realized. One (°1) 

said that although the legislation had focused attention on the treatment 

problem, the legislature failed to provide funding for treatment. The 

other (F2) said that, although the law improved the corrections intake 

response to mentally ill offenders, treatment often was unavailable. 

3. Characteristics of GBMI Offenders 

When asked to compare the characteristics of defendants most likely 

to be found GBMI as opposed to NGRI or guilty, respondents gave diverse 

descriptions. Citing a study conducted by Smith and Hall,ll two 

respondents (Bl , B3) said that GBMI offenders are indistinguishable 

from guilty offenders. Also citing Smith and Hall, for the assertion 

that the recommendation of the Center for Forensic Psychiatry is often 

determinative of a easel s outcome, anoUler respondent (B 2) said that 

GBMI offenders simply are those defendants whom the Center says are 

GBMI. He added that insanity acquittees are those defendants who do not 

frighten a jury into returning a GBMI verdict hoping to prevent thei." 

release. A judge (C2) agreed that the GB~lI law permits both judges and 

juries to "put away frightening defendant5i. lI Several respondents said 
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that the mental conditions of GBMI offenders and NGRI acquittees differ 

only in degree (84, C1, D1), and that sometimes the differences are 

minimal (C2). A forensic psychologist (01) said that both groups are 

seriously mentally ill but that insanity acquittees tend to be strongly 

antisocial. 

Other respondents distinguished the mental conditions not by degree 

but by duration. One (E1) said that NGRI acquittees are "unrelentingly 

psychoti c, 1/ but that GBMI offenders are psychoti c at the time of the 

crime but not later. A Department of Corrections mental health care 

administrator (F1) confirmed that many GBMI offenders are not mentally 

ill at the time of their intake evaluation at the correctional facility. 

A mental health counselor (F2) said that insanity acquittees generally 

have an established history of mental illness before the offense but that 

the mental illness of GBMI offenders only has become apparent at the time 

of the offense. He added that mentally retarded persons may be found 

NGRI in Michigan but that mental retardation cannot be the basis for a 

GBMI finding. 12 

When asked whether defendants found GBMI under Michigan law would be 

found NGRI or guilty if the GBMI alternative were unavailable, all {Bl , 

B2, B4, Cl , Dl } but two (BS' El ) said they would be found 

guilty. One dissenting respondent (E1) said they would be found NGRI. 

The other (BS) said that eliminating the GBMI alternative would cause 

jury confusion and result in both guilty and NGRI verdicts. The majority 

of respondents believed guilty findings would result because many 

non-mentally ill defendants have been pleading GBMI hoping to receive 

beneficial dispositions (P
j
), because their mental illnesses are 
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insufficiently severe to warrant NGRI findings (D1), or because 

insanity findings are rare (Cl ). One of these respondents said that a 

defendant might be found NGRI if his criminal behavior had been bizarre 

(B4) • 

When asked whether reci divi sm rates vary among rel eased NGRI, GBfH, 

and guilty offenders, most respondents (81,82,83,84,85' 

C2, El , Fl , F2, G1) said they had no information on the issue. 

One respondent (C1 ) said any difference in recidivism rates would not 

be based on whether the person was NGRI, GBMI, or guilty, but on whether 

he or she continued participating in therapy or taking prescribed 

medication. 

4. Procedures and Practices 

a. General 

Michigan's statutory GBMI procedures are depicted in Figure 7. The 

respondents offered differing opinions regarding how and whether these 

procedures had changed the processing of mentally ill offenders. 

Although one judge (C 2) said that plea bargaining has increased under 

the GBMI law, three prosecutors (B3, B4, B5) said no increase had 

occurred. The judge said that plea bargaining has increased because 

defense attorneys advi se defendants that GBM! is lithe best you are goi ng 

to get," suggesting that a GBMI plea would have a mitigating effect. 

Because of this, he added, some defendants who would have been found NGRI 

are pleading GBMI. A prosecutor (B3) said that most GBMI findings are 

not plea-based. He said that Wayne County handles about 50 percent of 

the criminal cases in the state and that 90 percent of the convictions 
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result from trials. He, therefore, criticized Smith and Hall's 13 

finding that most of these cases are plea-based, saying that their survey 

sample, which consisted of defense attorneys throughout the state, was 

skewed. Another prosecutor (B4) said that the GBMI alternative rarely 

is involved in plea bargaining because the presence of mental illness has 

no effect on the offense charged. The third (BS) said that the 

defendants who now plead GBMI would have pleaded guilty had the law not 

been enacted. 

The respondents noted three additional changes. Two defense 

attorneys (81,82) said that defendants waive jury trials more 

frequently when pleading NGRI because they fear that juries will return 

compromi se GBMI verdicts. As one attorney (B2) put it, "Defendants who 

seek an NGRI finding are denied a right to a jury trial because of the 

virtual certainty of a compr~mise GBMI verdict. II He continued, liThe G8MI 

law enables ill-informed attorneys to fool clients into plea bargaining a 

G8MI plea." The other attorney (8,) said that defendants plead GBMI 

because they fail to understand that the plea provides no benefits and, 

in fact, involves detriments. For example, the parole board might refuse 

to release G8MI offenders unless they have been undergoing a program of 

treatment, which they often do not receive. The second change, which a 

judge (Cl ) noted, is that preliminary responsibility examinations occur 

more frequently. 

Finally, the Department of Corrections has adopted a new intake 

evaluation procedure for G8MI offenders (El , Fl , F2).14 Although 

at least three respondents (81, 84, Cl ) were unaware of this new 

procedure, it supported two other respondents (85, C2) beliefs that 
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the GBM! law would focus attention on mentally ill offenders and 

encourage the Department of Corrections to provide more services. This 

new procedure, which became effective July 1,1984, is intended "[t]O 

ensure that GBM! prisoners are provided comprehensive psychiatric 

evaluations, to describe the format and content of such evaluations, and 

to ensure that required information is submitted to the Parole 

Board. 111 5 The procedure requi res that a psychi atri st gi ve each GBM! 
f'" 

prisoner a comprehensive psychiatric examination within 10 working days 

after the prisoner arrives at a reception center. The report resulting 

from each examination should include, among other things, the examiner's 

recommendation reg~rding indicated treatment or services, such as 

inpatient, protective environment, or outpatient treatment, referral to 

psychological services, or routine institutional programming. 

b. Pre-trial Mental Health Examination 

Unlike post-conviction examinations, pre-trial examination procedures 

have not changed as a result of the GBM! law. Although the Center for 

Forensic Psychiatry performs these examinations, they are accomplished 

under the same procedures prescribed for responsibility examinations 

following" assertion of the insanity defense (01).16 

c. Mental Health Expert Involvement 

Although four respondents (B4, B5, C2, Cl ) said that the GBM! 

law has not changed the involvement of mental health experts in criminal 

proceedings, four (Bl , B2, B3, Cl ) said that the law had 

increased the involvement of the Center for Forensic Psychiatry. This 

increase has occurred because whenever a defendant pleads GBM!, he or she 

must submit to a responsibility examination by the Center (B3). 
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According to a defense attorney (B,), the Center1s recommendation 

following this examination generally determines whether the court will 

accept the GBMI plea. A judge (ell said, however, that the additional 

examination had little effect on judicial resources--that it simply 

resulted in one additional report for the court to consider. 

d. Criteria Used by Judges 

When asked whether judges understand and make appropriate 

distinctions between the definitions of insanity and mental illness, 

three respondents (B3, B4, B5) said that they do, but two (B1 , 

B2) said they do not. The latter two respondents said that because of 

the definitional overlap between the two tenms, even Michigan Supreme 

. Court judges do not understand the differences. One (B1) added, 

however, that the Michigan Supreme Court has not lddressed directly this 

definitional problem, although the Court of Appeals has. According to 

these two respondents (B l , B2), the criteria that judges use in 

making GBMI or NGRI determinations are not the definitional differences, 

but the dispositions that would follow the decisions. Another respondent 

(BS) said that judges use the statutory requirements, expert testimony, 

and facts to reach their decisions. 

e. Juries 

When asked what criteria juries use, one respondent (B5) said they 

use the same criteria as judges: the statutory requirements, expert 

testimony, and facts. Another respondent (B4) said that the facts but 

not the expert testimony detenmine a jury1s decision. This respondent 

and another (B,) added that the bizarreness of the criminal act 

predominates a jury1s decision-making process. They said that the more 



------------------

bizarre the criminal behavior was, the more likely a jury would find the 

defendant insane. A final respondent (82) said that disposition was 

controlling. 

The respondents disagreed regarding whether juries understand and 

make appropriate distinctions between the definitions of insanity and 

mental illness. !hree (83, 84, 85) said that the G8MI law enables 

jurors to make better distinctions. Four respondents (81, 82, C1, 

C2) disagreed. Three of these (81, 82, C2) reasoned that 

distinguishing between insanity and mental illness was difficult if not 

impossible as a matter of definition. The other (Cl ) said simply that 

jurors recognize bizarre behavior. 8ecause of the definitional problem, 

all (8" 82, 83, C" C2) but two (84, 85) respondents said 

that juries do not understand Michigan's standard jury instructions on 

NGR! and G8M!. 

The respondents (83, B4, BS' C2) also generally agreed that 

juries do not understand expert testimony regarding mental aberration. 

Two respondents disagreed, however, regarding the effectiveness of expert 

testimony by mental health professionals from the Center for Fornensic 

Psychiatry: one (B4) said that juries understood only these experts' 

testimony, but another (C2) said their testimony was poor. An attorney 

(83) said that even though juries do not understand expert testimony, 

they do understand the basic issues 'of mental illness and criminal 

responsibility. One respondent (84) said that the G8M! law was 

irrelevent to whether juries understood expert testimony. 

Despite their disagreements on the issues discussed above, the 

respondents (B" B2, 83, 84, 85, C" C2) unanimously agreed 
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that dispositional concerns overwhelm and govern a jury's decision-making 

process. As one respondent (C2) put it, the jury understands that !lone 

goes to jail and the other does not." An attorney (B2) gave an example 

of a case in which disposition governed the jury's decision. He said 

that the defendant once before had been found NGRI and later released by 

the Forensic Center. He said the jury reasoned that if they found the 

defendant NGRI again, he would be released again; therefore, they found 

him GBMI. The standard jury instructions provide great detail about the 

dispositional differences between GBMI and NGRI verdicts (B2, B3). 

Finally, respondents offered differing views about whether the G8MI 

law had increased or decreased the number of jury trials in cases 

involving mental aberration. Four (81, 82, 83, C2) said 

generally that the frequency of jury trials probably had decreased 

because defendants fear that juries will compromise and return G8MI 

rather than NGRI verdicts. Two of these respondents qualified their 

statements by saying that the percentage of jury trials had decreased 

but, because the insanity defense is now raised more frequently, the 

actual number may have increased (82), or that the G8MI law merely had 

stopped an existing increase in jury trials (83). Three respondents 

(84, 85, Cl ) said the law made no difference. 

f. Sentencing 

Several respondents noted differences in the length or type of 

sentences that guilty and GBMI offenders receive. The most dramatic 

difference is the length of probation (B5, C1, C2, G1). GBMI 

offenders have a minimum-mandatory five-year probation period. This 

period can be shortened only if the court can give reasons for shortening 
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it. All other offenders can receive a maximum of two years probation for 

misdemeanors or a maximum of five years for felonies. Therefore, because . 
the GBM! finding is available only in felony cases, five years probation 

is the maximum for guilty offenders and the minimum for GBMI offenders. 

A probation administrator (Gl ) said this difference is magnified 

because guilty probationers generally receive only two-year terms. He 

added that treatment is emphasized more heavily for GBM! probationers, 

but that probation is revoked more readily for treatment condition 

violations by GBMI probationers than by guilty probationers. 

(Reportedly, only two of the 40 GBMI defendants in Region 1, Wayne 

County, received probation.) 

Two respondents (Bl , B2) suspected that GBMI offenders receive 

longer sentences than guilty offenders. One of these respondents (Bl ) 

based his view on the observation that GBMI offenders who appeal their 

convictions tend to have long sentences. The other (B2) added that 

GBM! offenders probably have greater difficulty being paroled. A third 

respondent (B3) disagreed, saying that GBM! offenders receive shorter 

sentences because of mitigation for their mental illness, but that they 

rarely are placed on probation. The judges interviewed (Cl , C2) 

said, however, that the criteria used for placing guilty and GBMI 

offenders on probation were the same. Most of the respondents (84, 

85, C1, C2, F2) agreed that except for probation, the sentences 

received by guilty and GBMI offenders were the same. 

g. Comparative Lengths of Confinement 

When asked whether the period of confinement for NGRI acquittees and 

G8M! offenders differ, all (B" B2, 84, 85, C" F2) but one 

(83) respondent said that NGRI acquittees are released much sooner than 
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GBMI convicts. The respondents attributed the earlier release of NGRI 

acquittees to the 60-day review hearing in the probate court and to the 

periodic hearings thereafter, at which the acquittees must be found 

committable. One respondent (BS) estimated that at the 60-day review 

hearing, as many as 50 to 80 percent of acquittees are not committable. 

One respondent (B3) did not know which group was confined longer. He 

did say, however, that if any NGRI finding is appropriate the subsequent 

confinement is very long, but that if it is inappropriate release will 

occur shortly thereafter. 

h. Parol e 

The three respondents (B" B2, B3) who addressed the issue said 

that GBMI offenders probably were 1 ess frequently parol ed than gui 1 ty 

offenders. Reasons they gave to support this conclusion were that the 

parole board requires the Department of Mental Health or an offender's 

treatment providers to certify that the offender is ready for parole 

(B1) and that GBM! offenders are unpredictable and rational deterents 

will not control their behavior (B2). 

i. Treatment 

When asked whether GBMI offenders are more likely to receive 

treatment than guilty offenders with mental health problems, six 

respondents (Bl , B2, B4, El , Fl , F2), including three (E1, 

F1, F2) involved in the provision of treatment, said that they are 

not. Two attorneys (B3, 85) and two judges (C1 , e2) believed 

that GBM! offenders are more likely to receive treatment. Two of these 

respondents (B 3, C2) believed that the statutes provide GBM! 

offenders with a right to treatment. The other two (85, Cl ) said 

that the statutes provide GBMI offenders with a right to a 
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post-conviction evaluation that, in turn, would lead to treatment. 

Respondents who said treatment was no more likely gave three reasons: 

(1) insufficient treatment resources hinder the treatment of all 

offenders (B1, B4, E1); (2) the post-conviction evaluation, not the 

GBMI status, detennines whether an offender receives treatment (Fl , 

F2); and (3) the legislature allocated no additional funds for the 

treatment of GBMI offenders (El ). 

Both the Department of Corrections and the Department of Mental 

Health provide treatment for GBMI offenders. The Department of 

Corrections' policy is that all offenders, regardless of whether they are 

GBMI or guilty, receive the necessary treatment (F1). In practice, 

however, the Department of Corrections has insufficient resource-s to 

provide this treatment (El , Fl ). Because the law requires that 

incoming G8MI offenders be evaluated, each is evaluated by a 

psychiatrist; guilty offenders receive only team screening (Fl ). 

Both GBMI and guilty offenders receive indicated treatment, as 

resources permit (Fl ). The Department of Corrections provides most 

treatment itself, but may transfer an inmate to the Center for Forensic 

Psychiatry (E l , Fl , F2). The decision to transfer is based upon an 

inmate's clinical condition, not upon whether the GBMI or guilty label 

applies. Generally, a transfer occurs only if an offender has a severe 

psychiatric disorder (Fl , F2). Transfers may be voluntary, but if 

the offender contests the transfer, the Department must seek an 

involuntary civil commitment order (Fl , F2). 

5. Costs 

All (B3, 85, Cl , C2, D" F" F2) but two (8l , 84) respondents who 

addressed the issue said that the availability of the G8MI finding had 
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increased or would increase costs to the mental health-justice system. 

The respondents attributed this increase to the necessity to pl'ovide more 

mental health treatment and services to offenders. The two dissenting 

respondents said no increase had occurred because the costs had merely 

shifted from the mental health system to the correctional system (B1) 

or because, although the law potentially required an increase, no 

additional funds were allocated (B4). 

6. Perceived Strengtlls and Weaknesses of GBMI Legislation 

Asked about what they perceivej as the strengths and weaknesses of 

Michigan's GBMI Legislation, respondents offered differing opinions. 

These opinions are reflected in Table 15. 
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1. Mich. Compo Laws Ann. §768.36 (1982) (added by 1975 Mich. Pub. 
Acts 1 80, §1). 

2. See 1975 Mich. Pub. Acts 180, §1. 

3. See People v. Martin, 386 Mich. 407, 418, 192 N.W. 2d 215 (1971). 

4. See Mich. Compo Laws Ann. §768.21(a) (1982). 

5. Id. 

6. Id. at §767.27b. See also People v. McQuillan, 392 Mich. 511, 
221 N.W. N 569 (1974). --

7. Mich. Compo Laws Ann. §768.20a(2) (1982). 

8. 392 Mich. 511, 221 N.W. 2d 569 (1974) 

9. See supra Part One, 1-10 nn.25-29 and accompanying text. 

10. Mich. Compo Laws Ann. §768.36(1) (1982). 

11. Smith & Hall, Evaluating Michi~an's Guilty but Mentally III . 
Verdict: An Empirical study, 16 O. M1C • J.L. Ref. 77, 80=86 (1982). 

12. Compare Mich. Compo Laws Ann. §768.21a(1) (1982) with ide at 
§768.36(1) & (2). 

13. See supra note 11. 

14. Michigan Department of Corrections, Procedure No. OP-OHC-42.03, 
Psychiatric Evaluation of Prisoners Committed as Guilty but Mentally III 
(GBMI) (effective July 1, 1984). 

15. Id. at 1. 

16. See Mich. Compo Laws Ann. §§768.36(2); 768.20a(2). 
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H. New Mexico 

1. Introduction 

New Mexico's guilty but mentally ill (GBMI) statute became effective 

on May 19, 1982.1 During July 1984, eight (8) individuals familiar 

with the GEMI law and its application in New Mexico participated in a 

telephone survey regarding New Mexico's two-year experience with the 

law. The interviewees included a legislative staff attorney (A1), a 

deputy district attorney (B1), a chief public defender (B2), an 

assistant public defender (B3), a district court judge (C1), two 

forensic evaluators (01' 02}' and a corrections administrator 

(F1). This paper documents the results of that survey. 

Interviewees had been involved in as few as two (2) cases involving 

GBMI pleas or findings (B1) to as many as 12 cases (02). None could 

estim~te the total number of GBMI cases in New Mexico, although three 

(Bl , B2, B3) suggested that GBMI pleas were more frequent than GBMI 

findings following a bench or jury trial. An assistant public defender 

(B 3) saii.l that the GBMI plea was gaining popularity in New "Iexico. 

2. Le~is1ation: Historical Context and Purposes 

a. Changes Coincidental with GBMI Enactment 

Since 1978, the Interim Legislative Committee on Criminal Justice 

Matters of the New Mexico Legislature has received two proposals to 

reform the insanity defense laws (Al ). One would have abolished the 

not guilty by reason of insanity (NGRI) defense and the other would have 

resulted in bifurcation of trials in which the insanity defense was 

raised. Under the seGond proposal, guilt or innocence would be 

Preceding page blank 
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determined in one hearing and then insanity would be determined in a 

later hearing. The committee defeated both proposals. In 1980, a 

proposed state constitutional amendment to abolish NGRI also was 

defeated. The GBM! law then was passed in 1982. No additional 

legislative actions in the mental health area have been proposed or are 

pending. 

When asked what the positions of legislators opposed to the GBMI 

legislation were, a staff attorney of the Legislative Counsel Service 

(Al ) said very few opposed the legislation. The Senate passed it 31 to 

seven and the House passed it 59 to eight. Although the attorney was not 

present during committee testimony regarding the legislation and no 

record was kept of that testimony, he suspected that opponents of the 

legislation said it was a sham, that it would promote jury compromise, 

that it left treatment discretionary with the Department of Corrections, 

or that more appropriate measures would reform the NGRI laws. 

According to three persons interviewed (B1, B2, B3), the only 

rule change affecting mentally ill or insane defendants that has occurred 

since the GBMI enactment has been the rewriting of the Uniform Jury 

Instructions to accomodate the GBMI verdict. The first version of the 

GBMI instruction was effective May 19,1982. 2 An attorney (B1) who 

participated in drafting this and a later version of the instruction said 

that the first version failed to provide a jury with a step-by-step 

method for determining whether a defendant was GBM!. He said that the 

second version3 requires sequential decisions: first, whether the 

defendant is guilty and, second, whether he or she is mentally ill. 

Another person (B 2) who participated in the drafting was aware of no 

problems in practice that required the first instructions to be redrafted. 
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b. Precipitating Factors 

Two persons interviewed (Al , F1) said that no particular case, 

incident, or problem led to enactment of the G8MI statute. One (Al ) 

said that public dissatisfaction with the acquittal of John W. Hinckley, 

Jr., in the shooting of President Reagan,4 was not a factor becausle the 

legislation was passed early in 1982 before the Hinckley verdict. He 

suggested that the GBMI legislation resulted from the frustrated attempts 

to reform New Mexico's insanity laws. 

c. Legislative Purposes 

Most of the respondents said that the primary legislative intent 

behind the G8MI statute was to eliminate or limit NGRI acquittals. 

Responses fell into several categories: 

1) to reduce or eliminate NGRI acquittals (A" B" B2' 
83, 02, F1); 

2) to avoid release of NGRI acquittees (Cl); 

3) to hold mentally ill offenders responsible for their 
actions (01); 

4) to permit a compromise verdict in difficult cases (B,); 

5) to increase treatment for mentally disordered offenders 
(81' 82' 01); and 

6) to make mentally ill offenders more readily identifiable 
and to facilitate creation of treatment programs in the 
Department of Corrections (02). 

The drafter of the legislation (A,) said that Senator Caleb Chandler, 

the assistant chief of police in Clovis, New Mexico, who sponsored the 

original senate bill, sought to undercut the insanity defense in New 

Mexico. 8ecause the primary intent was to undercut the insanity defense 

and not to provide GBMI offenders with treatment, the drafter 

deemphasized the treatment provisions in the law (A1). The treatment 
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of GBMI offenders was left entirely within the discretion of the 

Department of Corrections (Al ). A forensic evaluator (02) presented 

a partially conflicting account of the sponsor's intent. Before this 

survey, he spoke with Senator Chandler regarding the intent behind the 

bill. Reportedly, Senator Chandler said the purpose was twofold: (1) to 

reduce the incidence of insanity pleas and acquittals, and (2) to make 

mentally ill offenders more readily identifiable and to enable the 

Department of Corrections to set up specific treatment programs for them. 

When asked whether the legislative intents had been fulfilled, three 

respondents (Al , Bl , Cl ) said the enactment was too recent to 

permit an assessment. Two (Bl , O2) said the incidence of NGRI 

acquittals had been so"low before the enactment that its effect would be 

difficult or impossible to assess. Two (B2, F1) said the GBMI law 

was used infrequently. An assist~nt public defender (B3) said that the 

law did not reduce NGRI acquittals directly, but that defense attorneys 

actually used it in plea bargaining to their clients' advantage. 

Two respondents (01, O2) said that the law had not resulted in 

better treatment for mentally ill offenders. A forensic evaluator (02) 

knew of no new treatment programs for GBMI offenders in the state. 

Another forensic evaluator (01) emphasized that more programs are 

needed desparately. Of about 200 mentally ill offenders in the 

corrections system, about 100 are treatable (01). The state has beds, 

however, for only about one-third of these (01), 

3. Characteristics of GBMI Offenders 

Persons interviewed did not agree regarding the characteristics of 

defendants most likely to be found GBMI, as opposed to NGRI or guilty. 
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Three (B1, B3, F1) said NGRI and GBMI cases were too infrequent to 

permit generalizations. One (0,) said that NGRI defendants tended to 

be overtly psychotic, but that GBMI offenders were personality 

disordered. Another (02) said that the same mental condition might, 

under different circumstances, lead to either an NGRI acquittal or a GBMI 

conviction. The. distinction turned on whether the mental condition was 

related to the offense. For example, if the crime was a product of a 

delusion, an NGRI acquittal would result. If no relationship existed 

between the crime and the mental condition, a GBMI conviction would 

result. Therefore, according to the respondent, the severity of the 

mental illness did not necessarily determine whether an NGRI or GBMI 

finding would result. A district court judge (C1) agreed that the 

defendant's mental illness need not be related to the commission of the 

offense. 

When asked whether defendants found GBMI under New Mexico law would 

be found NGRI or guilty if the GBMI alternative were unavailable, all 

(B3, C1, °1) but one (B1 ) respondent said they would be found 

guilty. The reasons were that the defendants would not satisfy the NGRI 

standard (B3, Cl ), that New Mexico juries are reluctant to grant NGRI 

acquittals (B3), and that only one defendant had been found NGRI in New 

Mexico in the last five years (01). The dissenting respondent (Bl ) 

speculated that defendants accused of violent crimes, such as murder, 

would be found guilty, but that defendants accused of non-violent crimes, 

such as burglary or credit-card fraud, might be found NGRI. He offered 

no supporting reasons. 

Respondents were unable to comment on whether recidivism rates varied 

among NGRI, GBMI, and guilty offenders. Three (B3, Cl~ Fl ) said 
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that not enough time had elapsed since passage of the GBMI law to assess 

recidivism rates and one (B1) said he had no information on 

recidivism. An assistant public defender (B3), who had handled four 

GBMI cases, each of which resulted in probation, said that no probation 

revocations had occurred in her cases. She speculated that the offenders 

had received successful mental health treatment, which might, in turn, 

reduce recidivism. 

4. Procedures and Practices 

a. GemH"a1 

New Mexico's statutory GBMI procedures are depicted in Figure 8. The 

most significant way in which these procedures have changed the handling 

of mentally disordered offenders is that plea bargaining is used more 

frequently (Bl , B2, 83, Cl ). Five respondents (81, B2, 83, 

Cl , D2) suggested that G8M! cases are handled almost exclusively 

through plea bargains. G8MI also might be presented at trial as a 

defense theory (Cl ). Plea bargains generally result in a GBM! plea to 

a lesser included offense plus a recommendation of treatment (B2). 

An assistant public defender (83) described the negotiation 

process. If a public defender knows that a defendant has a history of 

mental illness, he or she gets the available psychiatric records. If the 

defendant has a history of mental illness but an insanity defense is 

inappropriate because the defendant is lucid about the crime, the public 

defender discusses with the defendant the possibility of a G8MI plea. 

The attorney explains that if the judge accepts the G8MI plea, the 

defendant woul d go to the hospi tal rather than the penitenti a ry. If the 
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defendant is receptive to the idea of a GBMI plea, the attor~ey contacts 

the district attorney to negotiate. The attorneys attempt to agree 

regarding sentendng. The most frequent resolution invol'ies probation 

with treatment conditions. For example, the defendant might agree to 

probation with voluntary admission to a state hospital or with outpatient 

treatment from a specific mental health center. 

A deputy district attorney (Bl ) said that his office has willingly 

accepted GBMI pleas so long as some evidence exists to support it. He 

knew of no reason that a prosecutor should disfavor a GBM! plea as 

opposed to a guilty plea, except if he is attempting to get the death 

penalty. He suggested that mental illness might serve as a mitigating 

factor. 

The assistant public defender (B3) said that judges more readily 

accept conditional probation under a GBMI plea than they would under a 

guilty plea. A GBM! plea recognizes the component of mental illness in 

the commission of the crime. Because of that recognition, a judge is 

more likely to send a GBMI offender to a hospital rather than a 

penitentiary. If the same defendant had been found guilty, the judge 

would not necessarily know about the mental illness and, therefore, the 

judge might send the offender to the penitentiary. 

Three respondents (Al , Cl , Fl ) said that instituting the GBMI 

law generally had not changed the policies or procedures for handling 

mentally disordered offenders. ~ district court judge (Cl ) commented 

that mental health expert testimony is handled no differently in GBMI 

cases than in any other case involving mental illness. A corrections 

administrator (Fl ) said that seven to eight percent of all incoming 

inmates are mentally ill even though they were found guilty rather than 
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GBMI. He said that the GBMI offenders are treated no differently than 

other mentally ill offenders. The drafter of the GBMI law (A1) said 

that because the law requires only that the Department of Corrections 

provide such treatment as it deems necessary,S the law added nothing to 

the law applying to the general guilty population. He said that the 

United States District Court consent decree issued in Duran v. King6 

two years be enactment of the GBMI law set out stringent requirements for 

treatment of mentally ill offenders. 

b. Pre-trial Mental Health Examinations 

Preliminary mental health examinations generally are performed by 

forensic evaluation teams in the community or by the forensic division at 

the State Hospital (Cl ). The forensic evaluation teams, which have 

been used in New Mexico for about seven years, eliminate the necessity of 

transporting defendants to the state hospital for examinations. 

According to one forensic evaluator (02), before 1977, if a forensic 

evaluation was needed, the defendant was sent to the State Hospital for a 

sixty-day evaluation. This was a very costly process and the waiting 

list for evaluations was very long. In 1977, forensic evaluation teams 

began doing evaluations at the community jailor on an outpatient basis. 

Now only about ten percent of all defendants need to go to the State 

Hospital for evaluations. The forensic evaluation teams worked 

effectively for five years before the GBMI law was passed. 

The forensic evaluators (01, O2) interviewed disagreed regarding 

whether evaluation procedures differ for NGRI and GBMI defendants. One 

(02) said that the procedures are exactly the same: a comprehensive 

examination is done and only the clinical opinion and recommendation are 

different. The other (D,) said that the procedures do vary because 
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NGRI defendants generally are overtly psychotic but that GBMI defendants 

are personality disordered. Thus, if a person has pleaded NGRI, the 

first question in the evaluation is whether the defendant is overtly 

psychotic. If the person has pleaded GBMI, the question is merely 

whether his condition is classifiable as a mental illness. Thus, the 

evaluation is focused depending upon the question the court has posed to 

the forensic evaluator. 

c. Mental Health Expert Involvement 

When asked whether the GBMI law in New Mexico had changed the 

involvement of mental health experts in criminal proceedings, four (B" 

Cl , °1,°2) of five respondents said that it had not. A district 

court judge (Cl ) said that, because it is difficult to provide legal 

definitions for medical phenomenon, expert testimony has always been 

problematic. He said that the GBMI law has not mitigated this problem. 

Both forensic evaluators interviewed (01' D2) said that the nature 

and frequency of their testimony and recommendations. regarding forensic 

examinations had not changed since enactment of the GBt4I law. One (0,) 

said that evaluators make recommendations to attorneys or the court in 

virtually all cases in which evaluations are conducted and that they 

testify in approximately half of these cases. The other (02) said he 

personally had recommended GBMI findings about 12 times and NGRI findings 

about six times. Both forensic examiners said that the courts generally 

follow their recommendations. On1y one respondent, an assistant public 

defender (B3), believed that the GBMI law had increased the involvement 

of mental health experts in criminal proceedings. In particular, he said 

that defendants use mental health experts more frequently to seek 

determinations that they are suitable for treatment. 
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d. Criteria Used by Judges 

Two attorneys interviewed (81, 83) believed that so long as some 

evidence of mental illness appears in the record, the courts tend to 

accept G8MI pleas. The deputy district attorney (81) said that 

although judges understand the legal distinctions between insanity and 

mental illness, they actually follow their intuitive understanding of the 

differences. The assistan~ publ ic defende'r (83) did not comment on the 

criteria judges use in reaching NGRI and G8MI findings. 

e. Juri es 

Two respondents (Bl , 83) said that because the G8MI law has led 

to an increase of plea bargaining in cases involving mental aberration, 

jury trials, and bench trials, probably are less frequent than before the 

GBMI law became effective. As noted earlier, three additional 

respondents (B2, Cl , D2) said that GBMI cases are handled almost 

exclusively through plea bargaining. All the cases in which interviewees 

participated involved GBMI pleas, not verdicts. 

Respondents who speculated regarding the conduct of jury trials 

disagreed about whether jurors would understand the standardized jury 

instructions discussed earlier. A district court judge (Cl ) said the 

instructions are clear and should not confuse juries. He added, however, 

that the instructions do not reduce the general problems with mental 

health expert testimony. He noted that juries cannot be instructed 

regarding the dispositional consequences of their verdict. Another 

respondent (Bl ), who was not aware of any practical problems resulting 

from the first version of the GBMI instructions,? said that the 

Committee on Jury Instructions had difficulty giving legal definitions to 

the medical issues involved. Although, according to the respondent, the 
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second version of the instruction was better, the legalese and the 

psychiatric jargon used by expert witnesses might result in a confusing 

mix. For example, expert witnesses might discuss "neuroses" and 

"psychoses" while the instructions use the terms IImental illness" and 

"insanity." He suggested, however, that jurors would tend to follow 

their intuitive reaction to a defendant's condition rather than the 

strict legal criteria. 

f. Sentencing 

Respondents sharply disagreed regarding whether the length or type of 

sentences differ for guilty and GBMI offenders. Two respondents, an 

attorney (Bl ) and a judge (Cl ), believed that no significant 

differences exist. The judge based his opinion on the statutory 

provision that courts may impose any sentence for a GBMI offender that 

could be imposed upon a defendant found guilty of the same offense. 8 

The attorney said, however, that sentencing could potentially differ 

depending on a particular judge's objectives in sentencing. If a judge's 

objective is punishment, then the sentences are unlikely to vary. If the 

goal is rehabilitation, however, then alternatives to incarceration might 

be used more frequent1y. He added, though, that probation for GBMI 

offenders would be very rare in New Mexico because of the lack of 

adequate non-jail treatment options. 

Two respondents, an attorney (B3) and a corrections administrator 

(Fl ), said that sentences do differ, but disagreed regarding how they 

d; ffer. The attorney sai d that GBfU offenders generally rece; ve 

probation, following plea bargaining in which the parties agree to 

condition probation on the defendant participating i~ a treatment 
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program. The corrections administrator said that GBMI offenders are 

confined but they may have difficulty being paroled because of the lack 

of treatment resources in the community. 

g. Comparative Lengths of Confinement 

Respondents also disagreed regarding whether the lengths of 

confinement for NGRI acquittees and GBMI convicts who have similar 

backgrounds differ. Their opinions were that NGRI acquittees are 

confined longer (B3), that GBMI convicts might be confined longer 

(Fl ), and that no reliable comparison can be made at this time (Cl ). 

The first respondent (B3) said that three factors result in GBMI 

offenders having shorter periods of confinement: (1) GBMI offenders 

generally receive probation, (2) NGRI acquittees tend to be hospitalized 

for long periods, and (3) GBMI offenders generally are convicted of 

crimes less serious than those involved in NGRI cases. The second (Fl ) 

said that GBMI offenders might be confined longer because of the 

difficulty they may have in obtaining parole. The third (Cl ) said that 

comparisons are difficult because the length of confinement of NGRI 

acquittees is determined by the Department of Hospitals and Institutions 

while the detennination is made for GBNT offenders under the regular 

sentencing laws. 

h. Parol e 

When asked whether GBMI offenders are more f~~quently or less 

frequently paroled than guilty offenders, two respondents (B" C,) 

said they are not. The respondent noted that New Mexico has determinate 

sentencing and the same criteria applied to both GBrU and guilty 

offenders. As mentioned above, however, a third respondent (F,) 

suggested that GBMI offenders may have greater difficulty getting parole 

because of the lack of treatment resources in the community. 
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A forensic evaluator (02) said that he has done evaluations at the 

request of the parole and probation departments. He said that GBMI 

offenders generally are handled no differently by parole and probation 

officers, except that these officers are more likely to defer to mental 

health experts regarding disposition of a parolee or probationer. For 

example, an officer might consult with a mental health expert before 

seeking revocation of the status because of the violation of a treatment 

condition. He might also push enthusiastically to get the needed 

treatment for the client. With a non-GBMI parolee or probationer, the 

officer more readily would seek revocation of the status because of 

non-compliance with conditions. 

i. Treatment 

If a GBMI offender is sentenced to the custody of the Department of 

Corrections, the department "shall provi de psychiatric, p'sychol ogi cal and 

other counseling and treatment for the defendant ~ it deems 

necessary. ,,9 As i ndi cated by the drafter of New Mexi co's GBMI 

legislation (Al ), this provision leaves the treatment of GBMI inmates 

entirely within the discretion of the Department of Corrections. The law 

makes no provision for treatment of GBMI probationers or parolees. The 

drafter said that treatment was not a priority of the bill's sponsor and 

that both the House and the Senate passed the law exactly as he had 

drafted it. 

All respondents (B2, 83, Cl , Fl ) who addressed the issue said 

that GBMI offenders are no more likely to receive treatment than 

offenders with mental health problems in the general prison population. 

GBM! offenders are handled no differently than guilty offenders (Fl ). 

All offenders receive a series of psychological tests and an interview 

with a psychologist at a Department of Corrections receiving unit 
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(F1). Whether an offender will receive treatment is determined by this 

eval~ation, not by whether the offender is labeled guilty or GBMI 

(F1). One respondent (B3) noted that because of overcrowding at ~ 

central New Mexico facility, 165 inmates are now on a waiting list for 

therapy. Whenever offenders receive mental health treatment, although 

they remain under the jurisdiction of the Department of Corrections, they 

may be transferred to the forensic unit of the State Psychiatric Hospital 

in Los Vegas, New Mexico (B1, C1, F1). That facility is operated 

by the Department of Hospitals and Institutions. Treatment may a1so be 

provided by the Department of Corrections at the penal institution itself 

(B1, C1, F 1 ). 

j. Transfers for Mental Health Treatment 

A corrections administ~ator (F1 ) described the procedures for 

transferring inmates for mental health treatment. The same procedures 

apply to GBMI and guilty offenders. A transfer may occur from the 

general prison population to the Department of Corrections mental health 

unit or from the Department of Corrections to the state hospital. In 

either case, if the transfer is voluntary, the inmate merely signs an 

informed consent or voluntary transfer form. If the transfer is 

involuntary, one of two procedures applies. First, a court order of 

transfer may follow appointment of counsel for the inmate and a judicial 

hearing. Second, a "Vitek" hearing may be conducted within the 

Department of Corrections by a committee appointed by the Secretary of 

Corrections. This committee is chaired by a representative of the 

Attorney Generalis Office. It makes a recommendation to the Secretary of 

Corrections, who either approves or disapproves it. During this process, 

a guardian may be appointed for the inmate. 
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5. Costs 

All the respondents (Bl , B3, Cl , 01, O2, Fl ) generally 

agreed that application of the GBM! law has resulted in little if any 

increase in costs to the mental health-justice system. Two (01, Fl ) 

attributed this to the very small number of GBM! findings that have 

occurred. Two (B3, Cl ) suggested that costs may have increased 

because the forensic evaluation process is used more frequently than 

before the GBM! law became effective. A district court judge (el ) said 

that defense attorneys often seek mental health evaluations even when a 

defendant is not overtly mentally ill and that the courts pay for these 

evaluations. A forensic evaluator (D2) said, however, that this 

increase is probably minimal because forensic evaluation teams were used 

before enactment of the GBM! law. 

6. Perceived Strengths and Weaknesses of GBMI Legislation 

Asked about what they perceived as the strengths and weaknesses of 

New Mexico's GBMI legislation, respondents offered differing opinions. 

These opinions are reflected in Table 16. 
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I 
I Tab1 e 16 

I 
Perceived Strengths and Weaknesses of 

New Mexico's GBMI Provisions 

'I' B D 
Strengths A 1 2 j c 1 2 F Total 

I Early Identification of Mental III ness X X X 3 

I 
Increases Treatment Options X X X X 4 

Probation Availability Enhanced X X 2 

I Public Satisfaction X 1 

Undercuts Insanity Defense X 1 

I None X 1 , Weaknesses 

I Provides No Additional Right to Treatment X X X X 4 

Funds No Treatment Programs X X 2 

I Promotes Juror Confusion and Compromi se X X 2 

I 
Potential Abuse to Avoid Incarceration X 1 

Unnecessary Because NGRI Defense Not Abused X 1 

,I 

I 
I 
I 
I 
I 
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Notes 

1. 1982 N.M. Laws 55; N.M. Stat. Ann. §31-9-3 (Cum. Supp. 1983). 

2. N.M. Uniform Jury Instructions UJI Crim. 41.00 & 41.02 

(superseded October 1, 1983). 

3. Id. at UJI Crim. 41.00 & 41.02 (effective October 1, 1983). 

4. United States v. Hinkley, Crim. No. 81-306 (D.C. Cir. 1982). 

5. N .M. Stats. Ann. §31 -9-4 (Cum. Supp. 1983). 

6. No. 77-721-C (N.M. D.C. July 14,1980). 

7. See supra notes 2-3 and accompanying text • . 
8. N.M. Stats. Ann. §31-9-4 (Cum. Supp. 1983). 

9. Id. (emphasis added). 
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I.. Pennsy1 van; a 

1. Introduction 

On December 15, 1982 Pennsylvania enacted legislation providing for 

a plea and verdict of GBMI when Governor Dick Thronburgh signed Senate 

Bill 171 (effective March 15, 1983).1 Since that time an estimated 

fifteen (15) offenders have been adjudicated GBMI. 

During July and early August 1984, fourteen (14) individuals 

familiar with the GBMI law participated in a telephone survey addressing 

Pennsylvania's experience in the first eighteen months of its existence. 

The interivewees included a state senator (A1), an assistant 

commonwealth attorney (Bl ), a county district attorney (B2), an 

assistant public defender (B3), three court of common pleas judges 

(Cl , C2, C3), two pre-trial evaluators (01, O2), a mental 

health professional providing post-conviction treatment (El ), a 

research associate with the Pennsylvania Commission on Crime and 

Delinquency (peCD) (Fl ), a department of corrections administrator 

(F2), a state mental hospital administrator (F3), and a county 

probation officer (Gl ). These individuals, together~ have been 

directly or indirectly involved in all the GBMI cases in Pennsylvania. 

2. Legislation: Historical Context and Purposes 

The legislation creating the GSMI plea and verdict as originally 

introduced \'las an attempt to eliminate the common-law defense of 

insanity. House Bill 1162, introduced on May 2, 1979, would have 

eliminated not only insanity as a defense but also would have prohibited 

evidence of mental aberration from being introduced lito negative the 
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e1 ement of intent of the offens·',e. II House Bi 11 1162 was 1 ater amended 

when, according to the bi11 l s sponsor, public hearings indicated that 

abolishing the insanity defense probably would be unconstitutional. The 

revised version passed the house in the summer of 1980. 

In addition to creating for the GBMI plea and verdict, the amendment 

codified the existing common~law insanity defense (MINaghten Rule). It 

specified that nothing in the GBMI legislation II shal1 be deemed to repeal 

or otherwise abrogate the common-law defense of insanity.2 The 

legislation was then introduced in the Pennsylvania Senate as Senate Bill 

171 in early 1981. Senate Bill 171 amended Titles 18 (Crimes and 

Offenses) and 42 (Judiciary and Judicial Procedure) of the Pennsylvania 

Consolidated Statutes. The legislation shifted the burden of proof in 

cases i nvo1 vi ng i nsani ty. Under Pennsyl vani a case 1 aw when a crimi na1 

defendant introduces sufficient evidence of insanity, the commonwealth 

must establish sanity beyond a reasonable doubt. 3 Currently the burden 

of proving insanity4 by a preponderance of the evidence is on the 

defendant. The burden of proving mental illness beyond a reasonable 

doubt in a GBMI case is on the prosecution. 5 

a. Precipitating Factors 

None of the respondents in the survey indicated that a particular 

case or incident led to the enactment of the legislation. One 

respondent, a Bureau of Corrections official (F2), pointed out that the 

Hinckley verdict was returned about the time the House was considering 

the bill. According to the bill IS sponsor (Al ), however, the bill had 

passed the senate and was IImoving ll in the house prior to the Hinkley 

verdict. 
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b. Legis)ative Inten~ 

In light of the legislative history, many of the respondents (64%) 

indicated that the legislative intent of the GBMI legislation was to 

reduce the number of NGRI acquittals. The perceived legislative intent 

of the GBMI provision fell into the following categories: 

(1) Reduce the number of NGRI findings (Al, B2, 
B3, C2, C3' 01, 02, Fl, F2); 

(2) Provide alternative verdict recognizing 
defendant's mental illness (Al, Bl, Cl, 
El, Fl); 

(3) Provide increased community protection (Cl' 
F3); and 

(4) Provide treatment to mentally ill offenders 
(81, B2)· 

The legislation's sponsor (Al ) stated that he recognized the need 

for the verdict when he was an assistant district attorney. In a 1982 

memorandum to the House Judiciary COl11J1ittee, the sponsor explained that 

passage of the Mental Health Procedures Act (MHPA) in 1975 

encouraged greater use of NGRI because if successful an 
individual would be incapacitated for a far shorter 
duration •••• The verdict of gui'lty but mentally ill, as 
proposed in Senate Bill 171, would recognize an individual's 
criminal responsibility and need for mental health treatment 
while ensuring that a person received treatment. 

The impact of the GBMI legislation in reducing the number of NGRI 

findings is subject to disagreement. Three respondents (B1, C1, 

C2) believed it was "two early" to assess the impact, three (0" 

02' F2) believed the number had remained constant and two (B3, 

F3) believed the number had decreased. The impact is difficult to 

assess because at present no organization monitors the number of NGRI 

acquittal s. The general consensus is, however, that the number of 
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acquittals both before and after the GBMI legislation has been very low, 

perhaps two dozen a year. 

One pretrial mental health professional (°1) stated that he 

believed the verdict was a "cop out" on the part of the criminal-justice 

system. He described the verdict as an "attempt to duck the issue of 

whether mental illness affects criminal responsibility.1I 

The GBMI verdict, in the opinion of a court of common pleas judge 

(C2), has succeeded in creating a IIsurface satisfaction ll that the 

legislature has responded in some fashion at least. He indicated that no 

new legislation in the mental health field was under consideration. 

3. Characteristics of GBMI Offenders 

The definition of 'mental illness ' adopted in Pennsylvania is the 

American Law Institute's (ALI) definition of 'insanity.16 As discussed 

earlier, Pennsylvania has retained the M'Naghten definition of insanity •. 

In 1 i ght of the simi'l ar nature of the defi ni ti ons, survey 

respondents (other than mental health professionals) had difficulty 

identifying the specific characteristics of defendants most likely to be 

found GBMI, as opposed to NGRI or guilty. One assistant commonwealth 

attorney (Bl ) stated that to be found NGRI the characteristics and 

act; ons of the defendant woul d have to be "beyond jury comprehensi on. " 

Two other respondents (B3, Fl ) implied that cases involving mental 

aberration may not turn on the strict definitional distinctions. The 

public defender (B3) believed that the most important factor was the 

juries ' perception of the danger the defendant represented to society. 

He indicated that if the defense counsel could depict the defendant as 
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non-violent and an "unfortunate victim of mental disease ll the probability 

of an NGRI finding was drasticly increased. A PCCD research associate 

(F1) said that in some counties the NGRI defense never would work. 

All ten respondents who were asked indicated that, in their opinion, 

GBMI offenders would be found guilty rather than NGRI if the GBMI plea or 

verdict were unavailable. An administrator within the Bureau of 

Corrections (F2) described GBM! offenders within the corrections system 

as IInot having nearly the level of psychosis or mental illness expected 

of an NGRI acquittee. 1I This opinion was echoed by a mental hospital 

official (El ) who stated that in two of his four GBMI cases the 

defendants "would clearly have been found guilty as neither involved 

mental illness. 1I He believed the other two might have been found NGRI. 

He quickly added, however, that in the past he has also treated guilty 

offenders who II should have qualified for NGRI.II 

A court of common pleas judge (C) pointed out that an NGRI jury 

finding was extremely rare. A public defender (B3) cited the change in 

the burden of proof in i nsani ty cases as a contri.buti ng factor that woul d 

mitigate towards a guilty finding independent of the GBMI legisation. 

4. Procedures and Practices 

a. General 

The flow chart in Figure 9 depicts the GBMI processing procedures 

promulgated by Titles 18 and 42 of the Pennsylvania Consolidated 

Statutes. The GBM! legislation was not accompanied by any additional 

legislative requirements or mandates according to the bill's sponsor 

(Al ). He indicated that the Criminal Rules Committee did review the 
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Figure 90 Pennsyl vania! 5 Statutory GB,~I Procedures 
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GBMI legislation and did not believe any changes in existing criminal 

procedures were required. 

The most notable change brought about by the GBMI legislation is the 

way that individual cases involving mental aberration are now handled. 

The change mentioned most often was the defense counsel·s increased 

wi1lingnes~ to enter into plea agreements. All of the cases identified 

by the interview process in Pennslyvania involved plea agreements. 

Of the seven interviewees asked to predict the impact on jury trials 

involving mental aberration, four (B1, B2, B3, C3) predicted a 

decrease in occurrence. Two respondents (Cl , El ) believed it was too 

early to predict and one (C2) did not foresee any impact. While bench 

trials traditionally have been requested most often in cases involving 

mental aberration, all three attorneys (B1, 82, 83) projected a 

decrease in the number of all types of trials. Two attorneys (82, 

83) attributed the decrease to the general belief that the IIG8MI 

compromise verdict was the probable outcome ll in a trial proceeding. 

These projectons were supported by a di stri ct attorney (82) who has 

accepted six GBMI pleas. In his opinion, an NGRI defense could have been 

raised in three of these cases. Additionally, he (B2) expressed an 

increased willingness to enter into plea negotiations with mentally ill 

defendants under appropriate circumstances. By statute a trial judge can 

not accept a GBMI plea until he has examined all reports prepared 

pursuant to the Rules of Criminal Procedure and has held a hearing on the 

sole issue of the defendant's mental illness at the time of the 

commission of the offense. 7 One judge (C3) stated that in one of his 

three GBM! cases the GBM! plea was contested and subsequently rejected 

following the hearing. 
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A court of common pleas judge (Cl ) described the GBMI plea as an 

advantage over the "go-for-broke" situation involved in the NGRI 

defense. He stated, "defense attorneys would plead GBMI in situations· 

where guilt is overwhelmingly evident and they fear that the jury may 

reject the concept of mental illness and return a strict guil~ verdict." 

b. Pre-trial Mental Health Evaluations 

The GBMI legislation stipulates that a defendant who offers a timely 

defense of insanity is eligible to be found GBMI. 8 The statute does 

not prescribe specific evaluation requirements or allocate the cost of 

such evaluations. The pre-trial mental health evaluations are performed, 

however, by a variety of organizations throughout the state. In the 

major metropolitan areas the evaluations are conducted by court mental 

health clinics. In addition, court-ordered evaluations are performed by 

forensic psychologists and psychiatrists at the University of 

Pennsylvania Hospital, at the Mental Health Services Division of the 

Bureau of Corrections, and at the regional state mental hospitals. 

The lack of legislative direction combined with confusing judicial 

orders are major weaknesses of the legislation in the opinion of one 

pre-trial evaluator (Dl ). He cited lack of clearly defined evaluation 

requests and ambigious reporting requirements as factors that complicate 

cases involving GBMI offenders. Reportedly, "three separate evaluations 

involving three distinct types of reporting often are required. 1I The 

first level evaluation addresses the defendant's competency, the second, 

his criminal responsibility, and finally, the convicted offender's need 

for inpatient treatment. 

The GBM! legislation has not impacted the actual criminal 

responsibility evaluation procedures according to a mental health 
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professional (02) who has conducted approximately two hundred 

evaluations over the past two years. He explained the initial threshold 

question is the defendant's ability to understand the nature and quality 

of his action and his ability to distinquish right from wrong (i.e., the 

M'Naghten Test). He estimated that approximately five percent of the 

defendants he evaluates qualify as legally insane. An additional five 

percent of the defendants clinically qualify as mentally ill under the 

ALI standard used in the GBMI legislation. 

The mental health pre-trial evaluators (01' 02) indicated that 

the basic substance of their reporting methods has not changed. One 

(°1) limits his recommendations strictly to the responsibility issue. 

Conversely, the other evaluator (02) often specifically recommends 

against GBMI pleas in the limited number of cases that the option is 

clinically justified. He opposes the GBMI legislation, saying that it 

changed nothing in existing requirements and procedures. 

c. Mental Health Expert Involvement 

The Pennsylvania statute requires a hearing solely on the 

defendant's mental illness prior to accepting a GBMI plea. 9 Also, 

before imposing sentence the court must conduct hearings into the 

defendant's mental status at the time of sentencing. 10 Only two 

states, Kentucky and Utah, have similar mandatory pre-sentence 

evaluations. Oispite the statutory language, four respondents (B1, 

B2, Cl , C3) speculated that the GBMI provisions will have little 

effect on the involvement of mental health experts in criminal 

proceedings. One attorney (Bl ) suggested that since the GBMI 

alternative raises the same issues as the insanity defense, the 

involvement of mental health experts should be the same. 
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d. Jury Understanding 

At this writing, no GBMI jury verdicts have been rendered. 11 An 

assistant commonwealth attorney (B1), a public defender (B3), and a 

forensic psychologist (02) speculated, however, about specific aspects 

of juror understanding and decision making in GBMI cases. The public 

defender (B3) had little confidence in jurors' ability to understand 

and make appropriate distinctions between the "subtle definitional 

differences" of insanity and mental illness. 

In the opinion of a forensic psychologist (02)' the ability of the 

jury to understand the expert testimony is directly dependent upon the 

expert's and lawyer's ability to "communicate in English." He added, 

however, that jurors do not necessarily try to understand the legal 

definitions or expert testimony. Instead, in his view, cases often turn 

on the "degree of identification and sympathy" the jurors feel for the 

defendant. 

The GBMI legislation places the burden of proof on the prosecution 

of showing beyond a reasonable doubt that the defendant was guilty of the 

offense and was mentally ill at the time. 12 An assistant 

commonwealth's attorney (81) predicted, however, that the jury would 

return a GBr~I finding II any time any degree of mental aberration is 

displayed by the defendant." A public defender (83) believed the 

criteria jurors would use were the nature of the crime and the 

characteristics of the mentally ill defendant. He believed a 

"passive-type individual committing a non-violent crime without the use 

of a deadly weapon ll stood a much better chance of being found NGRI. 

e. Sentencing 

A GBMI offender may receive any sentence which may lawfully be 

imposed on any defendant convicted of the same offense. 14 When asked 
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whether the length or type of sentence (e.g., probation, split sentence) 

of guilty and GBMI offenders differs in practice, four respondents (82, 

83, C, , C3) indicated that they did not. Others (8" C2, F1, 

F2, F3) believed it was too early to tell or did not have enough 

experience to speculate. 

The only variation that may arise in practice, according to a 

defender (83), is if the defense can convince the judge to use his 

discretionary power to mitigate the statutory minimum sentence. He 

public 

explained, the sentencing grid used in Pennsylvania incorporates only the 

number of pri or offenses and the nature of the current offense. The 

defendant1s mental illness, therefore, Jlpresumably would permit the 

sentencing judge to go outside the grid and impose a shorter sentence. 1I 

A common pleas judge (C,) indicated that the defendant1s mental status 

should be only one factor in determining if treatment should be ordered 

and should not impact the type of sentence. 

Mental health treatment may be made a condition of probation upon 

recommendation of the district attorney or upon the court1s own 

initiative.'6 The period of probation shall be the maximum permitted 

by law and shall not be reduced without receipt and consideration by the 

court of a comprehensive mental health status report.'? The statute, 

however, allows the probationer to petition to discontinue probation 

. t th . . d 18 Th f" th . prlor a e maXlmum perlo • e purpose a requlrlng e maXlmum 

period, according to the bill1s sponsor (A,), was to increase the 

court1s ability to ensure the probationer was participating in the 

stipulated treatment. The sentencing court may revoke probation for 

failure to continue treatment. 19 

2-286 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

'----------------------------------~--~~ ~~ --------



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

II 

No official policies or procedures have been promulgated for 

handling GBM! probationers, according to the county probation officer 

(G1) assigned to the only known GBM! probationer in Pennsylvania. He 

(G1) indicated that quarterly mental health status reporting by the 

treating facilities to the probation office and the sentencing court is . " 

in the process of being implemented as required by statute. 20 The GBM! 

plea and verdict has only a "marginal impact" on the availability of 

probation in the opinion of the county probation officer (Gl ). He 

believes that while the GBM! label may be a mitigating factor in some 

cases, it is likely that this particular offender wbuld have been placed 

on probation even prior to the GBM! legislation. He (Gl ) bel,ieved, 

however, that judges may be more willing to enter a probated sentence 

following a GBM! plea than following a guilty plea. He speculated that 

probation will be granted most often when the crime is non-violent, the 

defendant has a documented history of mental illness, and treatment 

alternatives exist. 

Before imposing sentence, the court must hear test"imony and make a 

fi ndi ng regardi ng whether the defendant is severely mentally di sabl ed at 

the time of sentencing and is in need of treatment under the provisions 

of the Mental Health Procedures Act (MHPA).21 The legislative intent 

of this requirement, according to the bill's sponsor (Al ), was to 

assist the presiding judge in making sentencing and placement 

detenninations as well as to serve as the mandatory "Vitek" hearing. 

f. Post-Conviction Processing 

The GBM! 1 egi sl ati on stipul ates that treatment may be provi ded by 

the Bureau of Correction, by the Department of Public Welfare, or by the 

county.22 The statute, however, does not specifically authorize a 
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sentencing judge to commit GBM! offenders directly to a Department of 

Public Welfare facility. Judicial authority ;s limited to "ordering that 

treatment be provided. Ii According to a cOlllnon pleas judge (C2), the 

most important practical advantage of the GBM! plea and verdict is that 

the judge may tailor the defendant's disposition to meet the individual 

circumstances. He cited a case in which he had the defendant admitted 

directly to a mental hospital by working with the corrections 

sup~rintendent and the hospital staff. 

The Bureau of Corrections has incorporated the treatment mandate 

into a series of intergrated procedures for handling GBM! inmates. 23 

The procedures provide that upon arrival at one of the regional 

diagnostic and classification centers, GBM! offenders are to be 

categorized based on the court's finding at the pre-sentence hearing. 

'Category One' ofenders are those whom the court found mentally'disabled 

and in need of inpatient treatment pursuant to the provisions of the 

MHPA. 24 'Category Two' offenders are those found not to be seriously 

mentally ill. 

Category One offenders are "transferred to a Department of Publi c 

Welfare facilty within a matter of days," according to an administrator 

within the Bureau of Corrections (F2). Category One offenders do not 

require a psychiatric reevaluation before transfer to a mental health 

facility unless 90 days or more have passed since the court order. 25 

One respndent (01), actively involved in providing mental health 

treatment within the prison system, stated that the general consensus was 

that GBMI offenders should be initially transferred to the hospitals. 

The hospitals could then make the decision regarding who should be 

hospitalized. GBM! offenders are transferred to one of four regional, 
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mental hospital (Farview) in Waymart. A GBMI monitoring system has been 

established to facilitate and track transfers between facilities. 26 

Category Two offenders, as the classification criteria would imply, 

are treated like other guilty inmates, according to a corrections 

administrator (F2). He indicated that following the normal reception 

process a thorough screening process is initiated. The facility's mental 

health coordinator (MHC) visits the GBMI inmate as soon after reception 

as possible. 27 The MHC then arranges for an initial evaluation by the 

facility's psychologist as soon as possible. 28 A psychiatric 

evaluation is conducted within five days of admission. If routine 

psychiatric services are not available at that facility, a psychological 

evaluation may be substituted. 29 Following the evaluation process, if 

the inmate needs to be hospitalized, the normal commitment procedures of 

the MHPA are initiated. One corrections official (F2) stated that the 

classification period for Category Two offenders is usually the same as 

for guilty offenders. 

g. Treatment 

The GBMI statute provides that GBMI offenders who are severely 

mentally disabled and in need of treatment at the time of sentencing 

shall, consistent with available resources, be provided psychiatrically 

or psychologically indicated treatment for his or her mental 

i'~II~$s.30 According to the bill's sponsor (Al ), the current debate 

in Pennsylvania is which agency should provide treatment. As of July 

1984, seven inmates were receiving treatment in forensic units of 

Department of Public Welfare facilities. Four of the seven were 
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hospitalized in Waymart, Pennsylvania at Farview, the commonwealth's only 

maximum security mental hospital. 

All of the state penal institutions have the capability to provide 

mental health treatment. According to a high ranking corrections 

official (F2), approximately twenty psychologists are available 

throughout the system. Ai ded by approximately seventy i nhotJse counselors 

and thirteen consultant psychiatrists, the psychologists serve a growing 

prison population of approximately 12,000 inmates. A member of the PCCD 

staff (Fl ) reported that the prison system would be expanding by 

approx'imately 2,800 cells over the next few years. The expansion will 
• 

permit the Bureau to provide additional short term acute mental health 

care. Inpatient acute care is currently limited to twenty-five days and 

will remain limited, according t~ a Bureau administrator (F2).- In thE 

opinion of a mental health treatment provider within corrections (01 ), 

long-term care is the responsibility of the Department of Public Welfare 

(DPW) • 

Evaluation and screening policies and procedures at DPW facilities 

have not changed according to administrators (El , F3) at two of the 

state hospitals. Because the pre-sentence mental health hearing serves 

as an i nvol untary ci vi 1 commi tment proceedi ng, the inmates are "treated 

like all other clients." A Farview administrator (F3) reported that 

the legislation had "gone into effect with hardly a ripple". 

The hospital admission process for a GBMI offender starts with an 

interview by a social worker. The social worker then prepares a detailed 

history workup generated from discussions with family members and a 

review of medical charts from prior hospitalizations. Initial 

psych; atri c eval uat; ons are usually perfonned "very shortly after 
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admission. II A battery of physical tests and lab work, as well as a 

neurological examination when appropriate, are conducted. Staff from all 

areas that will be interacting with the offender (i.~., psychologists, 

social workers, recreational and vocational personnel, and security 

officers) perform individual assessments. Treatment plans are then 

established and remain in effect for the thirty days barring an 

unforeseen events. 

According to a treatment director at a regional hospital (E1), 

GBM! offenders typically have available the following types of 

treatment: (1) antipsychotic or antidepressant medications, (2) 

anti-convulsive medication, (3) electro-convulsive therapy, (4) 

recreation and occupational training, and (5) individual and group 

therapy. An administrator at Farview (F3) indicated that because 

Farview has a long waiting/list, the patients hospitalized at Farview are 

among the most psychotic in the system. Forty-eight percent (48%) of all 

admissions to Farview during the first six months of 1984 were 

readmissions. Consequently, many require high levels of medication and 

are unable to participate in psychological treatment. He (F3) also 

bel ieved that, because of the overcrowding at Far'view, offenders are 

"returned to general population prematurely.1I 

Currently, eight (8) GBMI inmates have been treated at DPW 

facilities and returned to the county jails or general pr.ison 

population. The GBMI legislation mandates that upon release from the 

hospital the: 

[T] reati ng .facil i ty shall transmi t to the Pennsyl vani a Board of 
Probation and Parole, the correctional facility or county jail 
to which the offender is being returned and the sentencing 
judge a report on the condition of the offender together with 
the reasons for its judgements, which describes: 
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(l) The defendant's behavior. 
(2) The course of treatment. 
(3) The potential for recurrence of the behavior. 

~~~ ~~o~~~;i~~n~o~o~a~~~~r~Ot~!:~~!~t~Slthe public. 

The Bureau of Corrections has established the procedures reproduced 

below to monitor GBMI offenders within the corrections system. The 

procedures apply to Category One offenders, upon return from the state 

hospitals, and to Category Two offenders. 

Reception: 

Upon reception of a GBM! inmate from the [Diagnostic 
and Classification Center], his/her cases should be 
reviewed by appropriate intake staff. This staff 
should initially make the proper housing assignment 
and should refer the inmate to the mental health 
review team or counselor, as the case warrants. GBMI 
inmates should not be double celled. 

Based on a review of the case and the recommendations 
of the DCC staff, the intake staff of the programming 
institution should develop an appropriate program for 
the inmate. If follow-up psychiatric/psychological 
treatment is needed, arrangements should be made, 
subject to available resources, to provide needed 
treatment when possible. 

Programming: 

For the first month after reception, the counselor 
assigned to the case should see the inmate on a 
weekly basis. The institutional psychologist should 
see the GBMI inmate at least once during the first 
month; more frequently if necessary. 

After the first month the counselor in conjunction 
with his supervisor and the institutional 
psychologist, should determine the continued 
frequency of counselor contacts. However, counselor 
contacts should be no less than once a month for the 
fi rst year. 

The GBMI inmates should receive a staff review every 
six (6) months for the first year. Thereafter the 
frequency of staff reviews should be determined by 
the staff based on the inmate's stability, needs, and 
Bureau policy. 
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After the first year, GBMI inmates should be 
evaluated by the institutional psychologist and 
psychiatrist on an annual basis. 

Any GBMI inmate who decompensates emotionally to the 
pOint where inpatient care is required should be 
considered for commitment to a mental health facility 
via Acts 143/324 of 1976 [ICC proceedings], and usual 
commitment procedures should be followed •••• 32 

Eight out of the nine interviewees responding (B3, C1, C2, 

O2, E1, F1, F2, F3) believed that GBMI offenders are more 

likely to receive treatment than offenders with mental health problems in 

the general prison population. All attributed the increased likelihood 

to the early identification and targeting resulting from the pre-sentence 

hearings. A common pleas judge (C2) believed that the lIodds [of 

receivi ng treatment] for GBMI offenders are vastly hi gher. II Two mental 

health professionals (01, El ) outside the corrections system 

expressed confidence that all offenders who need treatment eventually 

receive it. 

Only one respondent, a county district attorney (B1), expressed 

concern over the Commonwealth's ability to provide adequate long-term 

care. He noted the limited amount of resources and funds allocated to 

treatment. A Farview administrator (F3), however, reported that the 

legislature appropriated funds to expand Farview by fifty beds when the 

GBMI bill was passed. Farview's capacity remains at 225 beds, however, 

because the author'i zed construction has not yet begun. A treatment 

professional within the Bureau of Corrections (01) indicated that due 

to overcrowding at Farview it is extremely difficult to get inmates 

admitted. He also stated that overcrowding at other OPW facilities has 

often forced the de!l ay of transfers out of the pri son cl i ni cs 1 anger than 

the desired time periods. 
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h. Parol e 

At this writing, no GBMI offenders have become eligible for review 

by the parole board. According to a high level administrator in the 

Department of Probation and Parole, special polici~~ and procedures for 

GBMI offender have not been developed. The legislation stipulates that 

an offender who is discharged from treatmer'c may be placed on prerelease 

or parole status under the same terms and laws applicable to any other 

offender. Psychological and psychiatric counseling and treatment may be 

required as a condition of such status. Failure to continue treatment, 

except by agreement of the supervising authority, is a basis for 

terminating prerelease status or instituting parole violation 

heari ngs. 33 

The impact of the GBMI label on the parole board's decision-making 

process can be only speculative. Two judges (Cl , C2) discussed 

whether GBMI offenders more frequently or less frequently are paroled 

than guilty offenders. They believed that the GBMI label may be a 

mitigating factor. One judge (Cl ) said that if the offender can show 

he or she is no longer mentally ill, that may increase the likelihood of 

being paroled after serving the minimum sentence. 

i. Comparative Lengths of Confinement 

Due to the re 1 ati ve newness of the GBr4I 1 aw, many of the respondents 

did not speculate regarding whether the period of confinement for NGRls 

and G8MIs who have similar backgrounds differ. Two respondents, a judge 

(Cl ) and a district attorney (82) pointed out that GBMls must ser've 

out their minimum status regardless of their subsequent mental status. 

The attorney (B2) stated that while release of NGRI acquittees requires 

a court order, the courts must rely on the mental health professionals 

and "rubber stamp" their recommendations. 
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5. Costs 

The respondents were divided regarding whether the GBM! plea or 

verdict has increased costs to the total mental health-justice system in 

Pennsylvania. Four ~espondents (B3, C2, D2, F3) projected no 

overall change because GBM! offenders would have received treatment 

anyway; however, a commonwealth's attorney (B,) cautioned that if the 

verdict is abused it could "open the floodgates" and result in 

overcrowding at the state hospitals. 

A research associate with the PCCD (Fl ) said that the cost to the 

Commonwealth would increase but would be offset by a cost savings to the 

counties. The GBM! legislation provides that the cost of treatment at a 

DPW facility be paid in full by the state. 33 The counties continue to 

contribute 120 dollars per day for treatment provided guilty offenders at 

DPW facilities. 34 According to the bill's sponsor (Al ), spirited 

debate took place on the floor of the house over the fiscal impact of the 

law. Representatives from small counties opposed shifting the cost of 

treatment from large counties with high crime rates to the state. 

Many people feared the "perverse cost incentive ll to the counties 

would lead to inappropriate use of the GBM! law, according to a PCCD 

staff member (Fl ). Based in part on this suspicion and in part on the 

Michigan GBM! experience, the PCCD projected an annual cost of 1.7 to 1.9 

million dollars. 35 This projection was based on an estimated 

sixty-nine GBM! pleas or verdicts per year. According to the PCCD staff 

member (Fl ), the actual cost has been much less due primarily to the 

infrequent use of the law. 

2-295 



6. Strengths and Weaknesses of GBMI Legislation 

The participants in the survey offered numerous and differing 

opinions about what they perceived as the strengths and weaknesses of the 

GSMI legislation. The opinions of all respondents interviewed are 

reflected in Table 17. 

Two court of common pleas judges (Cl , C2) believed that the GBMI 

plea or verdict was an advantage to defendants by providing an 

alternative to the IIgo-for-broke ll situation which otherwise exists. One 

judge (Cl ) explained that defense counsel now can enter a GBMI plea if 

the evidence of guilt is overwhelming and the jury might reject the 

insanity defense. The other judge (C2) stressed that the law allows 

him more flexibility to tailor the sentence to the defendant's needs. 

All three attorneys (B1, B2, B3) expressed a willingness to 

advise their clients to enter a GBMI plea if an NGRI defense is 

unavailable and treatment is needed. Two attorneys (B2, B3) believed 

that the opportunities for probation are enhanced by the availability of 

the GBMI plea. Both attributed this to an increased willingness of 

judges to recognize mental illness and grant probation conditioned upon 

treatment. A probation officer (Gl ) believed, however, that although 

the GBMI label provided him an avenue to obtain treatment, local 

treatment facilities often are reluctant to work with GBMI offenders. 

2-296 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



··1 ..... ~ 

I 
Table 17 

Perceived Strengths and Weaknesses of 
Pennsylvania GBMI Statutes 

I 
Respondents 

I B C D F 
Strengths A 1 2 3 1 23 1 2 E 1 2 3 G Total 

I Increases Access to Treatment X X X X X X X 7 

I Protects Public X X 2 

Provides Alternative Finding X X X X X X 6 

I Prevents NGRI Findings X 1 

Restores Public Confidence X X 2 

I Provides Judges and 
Lawyers New Options X X 2 

I Increases JUdicial Control X 1 

None X X X 3 

I 
Weaknesses 

I Insufficient Resources to 
Provide Treatment X X 2 

I Impercise Statutory Language X X 2 

I 
Compromise Verdict X X 2 

Reduces Effectiveness of 
Insanity Defense X X 2 

I Administrative Problems X X X 3 

I 
Avoids Issue of Insanity X 1 

Unnecessary and Provides 
No Additional Benefit X X 2 

I Contrary to Established 
Mental Health Concepts X 1 

I Potential for Abuse and 
Inappropriate Use X 1 

I 
Definitions Too 
Confusi ng for Jury X 1 

None 

I 
X X 2 
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Notes 

1. 1982 Pa. Laws 286-82; 18 Pa. ·Cons. Stat. Ann. §314 (Purdon 1983). 

2. Id. at §314(c)(2)(d). 

3. Commonwealth v. Ruth, 455 A.2d 700 (Pa. Super. 1983). 

4. 18 Pa. Cons. Stat. Ann. §315(A) (Purdon 1983). 

5. Id. at §314(C)(1). 

6. Senate Bill 171--Establishing A Verdict of Guilty But Mentally III 

(Memorandum to House Judiciary Committee from Senator D. Michael 

Fisher). 

7. 18 Pa. Cons. Stat. Ann §314 (Purdon 1983). 

8. Id. at §314(A). 

9. Id. at §314(b). 

10.. Id. at tit. 42 §9727(A). 

11. Respondents were directly involved in the judicial phase of eight 

of the estimated fifteen cases. 

12. 18 Pa. Cons. Stat. Ann. §314(A) (Purdon 1983). 

13. Id. at §315(A). 

14. Id. at tit. 42 §9727(A). 

15. See page x. 

16. 42 Pa. Cons. Stat. Ann. §9727(f)(l) (Purdon 1983). 

17. Id. at §9727(f)(2). 

18. Id. at §9727(f)(3). 

19. Id. at §9727(f)(2). 

20. Id. at §9727(f)(3). 

21. l£. at §9727 (A). 

22. I d. 
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25. 

26. 
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29. 

30. 

31. 

32. 

33. 

33. 

34. 

35. 

Pennsylvania Bureau of Corrections; Administrative Manual, Vol. 

VII, OM-107.05 (procedures for handling guilty but mentally ill 

inmates). 

Id. at X-02 A2 (involuntary civil commitment provisions). 

Id. at X-02 Cl. 

Department of Public Welfare, Mental Health Bulletin 99-83-25 

(effective August 8, 1983). 

See supra note 18, at X-02 B.2. 

Id. at X-02 B.9. 

Id. at X-02 C.2. 

18 Pa. Cons. Stat. Ann. §9727(b)(1) (Purdon 1983). 

Id. at §9727(e) 

Supra note 18, at X-03 A.l & 2; X-03 8.1, 2,4 & 5. 

42 Pa. Cons. Stat. Ann. §9727(e) (Purdon 1983). 

Id. at §9727(b)(2). 

Id. at §7408 (Purdon 1983). 

Pennsylvania Commission on Crime and Delinquency, Fiscal Impact of 

Senate Bi 11 171: The Gui 1 ty But Mentally III Opti on (May 15, 

1982) • 
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J. South Dakota 

1. Introducti on 

With the passage of the Senate Bill 90 on March 19, 1983, South 

Dakota enacted legislation providing for a plea and verdict of guilty but 

mentally ill (GBM!).l During August 1984, sixteen (16) individuals 

including four prosecutors (B1, B2, B3, B4), two defense 

attorneys (BS' B6 ), two circuit court judges (C1, C2), three 

mental health evaluators (01' O2, 03), one community services 

administrator (F1), one corrections administrator (F2), one probation 

official (G1), one Department of Charities and Corrections official 

(H1), and one parole official (H2), were interviewed about the 

history, operation, consequences, and perceptions of South Dakota's GBMI 

law. These sixteen individuals have had either direct or indirect 

involvement in the estimated three to five cases in which a GBMI finding 

has been reached in South Dakota. At the time of the interviews, no jury 

verdicts of GBMI had occurred. 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with GBMI Enactment 

The GBMI enactment amended the existing criminal code by allowing for 

a determination of GBMI,2 revising the definition of mental illness,3 

and defining insanity.4 The insanity defense was preserved with only 

semantic changes. 

b. PreCipitating Factors 

When asked whether a particular case, incident, or problem led to the 

enactment of South Dakota's GBMI statute, respondents stated that a 

Preceding page blank 
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general dissatisfaction with the insanity defense coupled with a local 

NGRI case and t,he Hinckley decision all contributed to the change in the 

law. 

c. Legislative Purposes 

Respondents perceptions regarding the purpose of South Dakota's GBMI 

law fell into the several categories: 

(1) limitation of the insanity defense (Bl, B2, 
B6, Cl, C2, 02, Fl, F2, Hl); 

(2) reduction in perceived abuses of the insanity 
defense (BS, C2' 02, Fl, F2); 

(3) need for fairness to both victims and offenders 
(G, ); 

(4) prevention of recidivism of mentally ill 
offenders (01); and 

(5) compromise verdict attributing guilt yet 
acknowledging mental disorder (B4). 

When asked whether these legislative intents had been fulfilled, four 

respondents (Bl , 83, 03, G3) believed that not enough cases had 

occurred in South Dakota to make a valid comment. Five other respondents 

(82, 84, BS' 86, D4) believed that the intents had been ful-

filled, although two (B4, 04) agreed that this conclusion was 

speculative because of the extremely limited history of the statute's 

use. Another of these respondents, a defense attorney (85), stated 

that a SUbstantial drop in the number of NGRI pleas had occurred since 

G8f41 was enacted, thereby showing fulfillment of the intent to curtail 

use of the insanity defense. He also said that if the legislators' 

intent in passing the G8M! statute was politically motivated (i.e., 

addressing a perceived need of the electorate to lido something about the 

insanity defense"), then the very passage of the legislation fulfilled 

that intent. 
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Five respondents (C3, 01' F1, F2, H1) believed that the 

legislative intents had not yet been fulfilled. Two (F1, F2) 

believed that none of the offenders a1 ready found GBMI in South Dakota 

would have been found NGRI under any circumstances, so the existence of 

GBMI has made no difference. Another respondent, a mental health 

evaluator (01), said that an insufficient number of cases had occurred 

to permit an objective evaluation. 

Although the GBMI statute was originally vetoed by the governor,in 

1982 and was not finally passed until 1983, none of the respondents could 

identify any specific reasons for opposition to the bill. One prosecutor 

(B3) stated that the State's Attorney Association had opposed the bill 

but never gave a definite reason for this opposition. A mental health 

evaluator (02) stated that the psychiatric community withdrew its 

support of the bill between the veto and the second offering. He said 

that they had realized that GBMI might be too powerful a weapon to place 

in the hands of prosecutors; an argument such as, "A finding of GBMI will 

ensure treatment while protecting the community," might possibly sway a 

jury away from the hard eval uati on of the accused I s actual mental 

condition in favor of this easier compromise verdict. 

3. Characteristics of GBMI Offenders 

Although the eleven respondents who addressed the characteristics of 

defendants most likely to be found GBMI, as opposed to NGRI or guilty, 

had essentially eleven different views, the one characteristic common to 

all of their responses was that defendants charged with serious offenses 

would be more likely to be found GBMI. One prosecutor (B 3) speculated 

that GBMI rarely would be found in property offense crimes; he believed 
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that the public was concerned only with the mental health status of those 

offenders who had committed serious crimes against the person, such as 

murder or child molestation, and that the less serious offenders would be 

found simply guilty. A prosecutor (B2) and a defense attorney (BS) 

also expressed the view that sex offenders were likely candidates for a 

GBMI finding. A mental health evaluator (03) speculated that GBMI was 

appropriate in all cases involving sexual contact with minors. One 

prosecutor (Bl ) said that an offender charged with a very serious crime 

evidencing dangerousness to society would be most likely to be found 

GBMI. A defense attorney (BS) said that minority defendants were most 

likely to be found GBM!. One prosecutor (B4) believod that in all 

cases in which mental aberration was involved but cognition was not at 

issue, a GBMI finding would be appropriate. One mental health evaluator 

(02) agreed with this, adding that an NGRI finding should occur only 

after successful application of the M1Naghten test. 

Several respondents offered specific mental illness diagnoses as 

being characteristics of GBM! offenders. One mental health evaluator 

(01) believed that borderline schizophrenics or manic depressives whose 

crimes involved poor judgment were likely candidates for GBM!. He added, 

however, that the illness would have to influence the behavior 

constituting the crime before GBM! could be allowed. One prosecutor 

(B 2) thought that pyromaniacs and pedophiles almost always would be 

found GBMI. Another prosecutor (83) ventured the opinion that sex 

offenders with a previous history of offenses probably would be found 

GBMI. A community services administrator (Fl ) drew the line between 

NGRI and GBMI at the occurrence of IIblatantly psychotic" behavior. Any 

evidence of a history of mental illness, especially accompanied by some 

2-304 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



--- --- - - ~~~~~----

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I' 
I 
I 
il 
I 
I 
I 

hospitalization, that falls short of the psychotic label would make an 

offende~' a likely candidate for a GBMI finding. 

Finally, two respondents made divergent comments regarding offender 

characteristics. One corrections administrator (F2) believed that all 

of South Dakota's GBMI findings to date were "COp out pleas" involving 

defendants who did not need psychiatric care. He also said that one 

"always can buy a psychiatrist's opinion," and that these particular 

offenders would have been found guilty under any other circumstances. A 

defense attorney (B6) said that no profile of characteristics could be 

established because of the law population density of South Dakota. The 

density is so low, he explained, that everyone knows everybody else in 

any given jurisdiction; the ba1ckground of any individual charged with a 

crime is known to all. He bel.ieved that a jury, faced with this 

familiarity, would be unable to apply objectively any of the mental 

hea 1 th di sti ncti OI1S necessa ry in fi ndi ng GBMI. Because of thi s 

individualized approach, he believed that a quantification of 

characteristics would be impossible. 

kould those defendants found GBMI in South Dakota have been found 

NGRI or guilty had GBMI not been available? Eight of ten respondents to 

this question (82, 84, 86, C2' 01, O2, Fl , F2) believed 

that the offenders woul d have been found gUil ty. One prosecutor (82) 

speculated that the severity of the offender's illness would determine 

whether a finding of NGRI or GBMI would be reached; he believed that the 

availability of GBMI might reduce the number of defendants found NGRI, 

especially if the mental health condition was not severe. Another 

prosecutor (84) saw the r'everse as true; he said that G8MI would not 

affect NGRI findings at a:ll but would instead serve to decrease the 
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number of guilty findings. The only defense attorney to venture an 

opinion (B6) stated that, in the cases with which he was familiar, the 

offenders would have been found guilty unless a sympathetic jury had 

wanted to "1 et them off. II Thi s was the same attorney who previ ously had 

mentioned South Dakota's population density and familiarity problems. He 

said that because of the intimate knowledge of any·defendant's personal 

history, a jury might return a verdict of, "We find the guy who stole the 

pigs Not Guilty," if the jury felt sympathetic to the defendant's 

plight. No amount of psychological testimony could be ex~ected to sway a 

jury's decision in this type of case, he contended. A circuit court 

judge (e2) stated that, based on the personal opinion of the judge 

hearing a particular GBMI cas" the defendant would have been found 

guilty if the GBM! verdict had been unavailable. Two mental health 

evaluators (D1, D2) agreed that insanity was not in issue in either 

case they knew of. In one, "there was no evi dence of mental illness 

whatsoever" (°1) and in the other, "psychiatric testimony was very 

clear as to the absence of insanity" (D 2). Both evaluators said that 

GBMI findings in both cases had been inappropriate and the respective 

defendants should have been found guilty. Another mental health 

evaluator (D3) speculated that a finding of NGRI would have been more 

appropriate if GBMI had not been available. He believed that the 

addi ti on of a mentally ill 1 abel to a defendant' s gui 1 ty convicti on was 

no different than simply finding him guilty. He said that true 

assessment of the defendant's mental condition probably would not take 

place where the compromise of GBMI is available. 

When asked whether recidivism rates would vary among released NGRI, 

GBMI, and guilty offenders, eight respondents offered their 
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speculations. Only three respondents said that the rates would vary. 

Both circuit court judges (Cl , C2) speculated that the treatment 

afforded GBMI offenders would lower that group's recidivism rate. This 

vi ew was echoed by a prosecutor (B2). The other respondents be'li eved 

either that the rates would stay the same among groups (B3, B4, F1, 

Hl ) or that no recidivism existed among released NGRI's (B5). A 

defense attorney (B5) stated that of the three released NGRI's of whom 

he was aware, two were doing fine in the community and one had committed 

suicide. A Department of Charities and Corrections official (Hl ) 

stated that the overall recidivism rate in South Dakota was among the 

lowest in the United States. Because all individuals needing 

rehabilitative treatment were receiving it, he believed that the 

recidivism rate would not vary among groups. Another respondent, a 

prosecutor (B3), conceded that he had little faith in the mental health 

profession to help some people; he could foresee little change in 

recidivism rates. 

4. Procedures and Practices 

a. General 

South Dakota's statutory G8MI procedures are depicted in 

Figure 10. When asked whether these procedures had significantly changed 

the processing of mentally disordered offenders through the mental 

health-justice system, the majority of respondents agreed that processing 

was indeed different. One defense attorney (85) presumed that 

processing would take much longer because of a need for an additional 

presentencing examination. In the same vein, a prosecutor (83) offered 

a case histo~ as an example: If a defendant pleas NGRI but the mental 
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Figure 10. South Dakota's Statutory GBMI Procedures 
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health evaluators report to the court that the defendant is not insane, 

the defendant may decide to change his plea to GBM!. Before the judge 

can accept this plea, he or she must find a factual basis for the 

plea. S Because the defendant previously was evaluated for insanity 

only, the existence of mental illness may not have been diagnosed. For 

the 'court to find the defendant is mentally ill, another examination 

would be necessary. Two other respondents, a prosecutor (B2) and a 

mental health evaluator (03)' believed that the treatment and 

disposition of mentally ill offenders changed in that treatment now would 

be afforded and that this treatment would be afforded at the state 

hospital rather than the penitentiary. Another attorney (B5) said that 

no significant change had occurred in processing but that the process was 

less discretionary than before. All of the prosecutors (Bl , B2, 

B3, B4) believed that cases involving mentally disordered offenders 

would be handled differently. Two (B2, B3) saw GBM! as an effective 

plea bargaining tool. One (84) speculated that defense attorneys 

believed that their clients might receive better treatment or 

preferential sentencing if they admitted guilt but asked for treatment of 

their mental problems. The fourth prosecutor (Bl ) saw GBM! as 

providing a way for people to feel more comfortable with the process of 

t~ing a mentally disordered offender. He thought that juries especially 

would feel comfortable in choosing the "middle option" of GBM!. He did 

express concern, however, that juries might take the "easy way out" and 

honestly fail to consider the harder question of a defendant's insanity. 

One defense attorney (BS) believed that the defendant's mental 

condition had always been taken into account by the courts, especially in 

serious crimes, even before enactment of GBM!. Because of this, he 

reasoned, cases would not be handled any differently under the new law. 
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b. Pre-trial Mental Health Examination 

In South Dakota, if a defendant has given notice of his intent 

to raise the issue of his mental health in a criminal proceeding, and the 

charged offense is a felony, the court must examine the report of a 

lice'nsed psychiatrist before it can find the defendant to be mentally 

i11. 6 Both mental health evaluators who regularly perform pre-trial 

mental health examinations (01, O2) stated that their methods of 

conducting these exams had not changed with the adoption of GBMI. 

Because they evaluate the defendant's mental condition and competency to 

stand trial just as before GBMI, no reason exists to change their 

methodology. 

c. Mental Health Expert Involvement 

Only one of eight respondents, a prosecutor (B3 ), believed that the 

,GBMI law had changed the involvement of mental health experts in criminal 

proceedings. He cited the requirement for examination of the defendant 

by a licensed PSYChiatrist7 as the source of this increased involvement 

and stated that mental health experts (and in particular, psychiatrists) 

were needed much more frequently than in pre-GBMI days, especially if a 

plea of GBMI was involved. He also believed that defense attorneys would 

be more inclined to use mental health experts than they had before in an 

attempt to mitigate a defendant's behavior. A circuit court judge (e l ) 

said, however, that mental health expe rt invo1 vement had not changed 

because the same experts had been used regularly in the past whenever a 

serious crime was being tried; the GBMI examination requirement merely 

codified the existing practices within his court. One defense attorney 

(8
6

), who believed that involvement had remained the same, said that 

psychiatrists tended to be more specific in their testimony to 
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distinguish accurately between a defendant's being mentally ill or being 

insane. The remaining respondents (81, 82, 84, 8S' C2) all 

agreed that the involvement of mental health experts would be unchangedG 

d. Criteria Used by Judges and Juries 

Five attorneys (Bl , 83, 84, 8S' 86) addressed the criteria 

or factors judges use in making GBMI, as opposed to NGRI and guilty, 

determinatiQns. One defense attorney (86) asserted that, because cases 

involving the insanity defense are rare, judges apply extreme scrutiny to 

all the factors presented in such a case. The other defense attorney 

(8S) believed that defense lawyers, not judges, made the G8MI 

determination. He said that when a 'G8MI plea is entered, the judge 

orders an evaluation and is bound by the results of that evaluation. In 

the same vein, a prosecutor (81) believed that judges use a defendant's 

assertion of a mental problem as the criteria for making a 

determination. Another prosecutor (84) s~id that judges use the 

M'Naghten test in making GM8I determinations. The recurring question of 

the compromise verdict was raised by another prosecutor (83). He said 

that neither judges nor juries used any special criteria because the 

statute gives them an "easy way out of making tough decisions," that is, 

deciding whether the defendant is insane or mentally ill. 

These same attorneys were then asked whether judges generally 

understand and make the appropriate distinctions between the definitions 

and insanity and mental illness as used in making the G8MI 

determination. With the exception of one defense attorney (B6), who 

believed that the bench did not differentiate effectively between these 

two areas, the respondents (81,83, 84, 8S) said that judges do 

understand and make the appropriate distinctions. One prosecutor (83) 
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said, however, that judges could make the distinctions effectively only 

when guided by proper expert testimony. 

e. Juries 

As noted earlier, no jury tda1s involving GBMI had occurred in South 

Dakota at the time of the interviews. The comments offer'ed by the 

respondents regarding the GBMI law's impact on the number of jury trials 

and the behavior of juries themselves are, therefore, speculative. Five 

of seven respondents said that the GBMI law would decrease the number of 

jury trials in case involving mental aberration. Only one respondent, a 

prosecutor (B3), thought that the number of jury trials would 

increase. One circuit court judge (C2) said that GBMI would have no 

effect. Of the respondents projecting a decrease, four (Bl , B2, 

B4, Cl ) said that the opportunity for plea bargaining caused this 

decrease. One prosecutor (B1) speculated that none of the GBMI cases 

heard in the state so far would have gone to jury trial; he believed that 

the defendants probably emphasized the need for treatment (as mitigation 

for their behavior) rather than an attempt to be fnund not criminally 

responsible. This same attorney said that GBM! might be conducive to 

plea bargaining, especially on lower grade offenses, because of this 

emphasis being directed away from responsibility and onto mitigation. 

While most respondents said that jurors were able to understand 

expert testimony presented at trial (B2), B3), B4, B5, B6, 

Cl , C2), they were evenly split regarding whether jurors could 

understand and make the appropriate distinctions between the definitions 

of mental illness and insanity as used in the GBM! verdict. On the issue 

of expert testimony, one respondent, a prosecutor (Bl ), commented, II I 
" 

don' t thi nk any jury understands any psychi atri c testimony. II He did, 
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however, feel that juries would probably be able to make the distinction 

between mental illness and insanity even though the instructions to do so 

woul d necessarily have to be livery compl i cated" because of the "fi ne 

1 egal i ssue" i nvol ved. Another prosecutor (B3) observed that jurors 

generally tended to understand expert testimony except when the experts' 

opinions conflicted. He further said that jurors' abilities to 

understand and make appropriate distinctions hinged on the ability of an 

expert to clarify the grey areas in the difference between mental illness 

and insanity. The remaining respondents (B 2, B3, B4, BS' B6, 

Cl , C2) all believed that jurors were able to understand the expert 

testimony. A circuit court judge (Cl ) said that the statute clearly 

distinguished mental illness and insanity and that the jury pool, which 

was made up from a university and business community base, was "quite 

capable of making the decision." A second judge (C 2) believed that 

jurors could understand expert testimony but was unsure that they would 

be able to make the appropriate distinctions in cases involving mental 

aberration. A prosecutor (B2) said that the GBMI statute had clarified 

the grey areas and would give jurors the appropriate means by which to 

understand and distinguish between insanity and mental illness. Although 

one defense attorney (B6) believed that jurors generally understood and 

accepted expert testimony, he said that the ability of a jury to make 

appropriate distinctions rested more on the trial attorney's abilities to 

voir dire the jury. The proper selection of veniremen to a jury can 

easily, in his opinion, determine the outcome of a trial much more 

effectively than any amount of- expert testimony. He perceived his 

particular area within South Dakota as being an agrarian, low-income area 

with less ethnic merging than in other areas of the country. As such, he 
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believed, the population tended to be more narrow-minded than the average 

population and could be led to draw whatever conclusion was desired. He 

also stated, however, that such an insular society might ignore the 

distinctions and find however it wanted despite the facts presented. 

When questioned as to whether jurors understood the dispositional 

differences between a finding of GBMI and guilty, two respondents, a 

defense attorney (BS) and a judge.(C2), stated that jurors were not 

permitted to know disposition, except in cases where capital punishment 

could be imposed. Two respondents, both prosecutors (B2, B3), were 

not sure whether disposition was understood, but another prosecutor 

(83) believed that instructions to a jury would not address the issue. 

The remaining respondents (B1, B4, B6) all believed that jurors 

were aware of the differences in disposition resulting from either 

finding. One defense attorney (B6) cited a pre-GBMI case in which the 

jury sent a note to the judge asking for an alternative to the only two 

allowed verdicts: NGRI or guilty. The jury's desire not to release a 

defendant whom they knew to be mentally ill indicated to the respondent 

that the jur,y was aware of the disposition resulting from its finding. 

Two prosecutors (B1, B4) believed that juries work backwards from 

their perception of a desired result in reaching a verdict. 

South Dakota currently has no standardized GBMI instructions. 

According to one defense attorney (BS)' however, a drafting committee 

is currently preparing instructions for consideration by the bar 

association. Most respondents (B2, B3, BS' Cl , C2) could not 

comment on whether jurors understood typical instructions, but those who 

did comment (8 1, 84, 86) said that jurors would understand. 
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f. Sentenci n9 

South Dakota law provides for the imposition of any sentence on a 

convicted GBM! offender that could be imposed on any other offender 

convicted of the same offense.8 Four respondents (B 2, C2, 03, 

Fl> said that the length or type of sentence for guilty and GBMI 

offenders did not differ in practice. A judge (C2) said that treatment 

should be provided if necessary, but that the sentence should not be 

reduced. He did say, however, that other judges might not take as strict 

an approach. Indeed, another judge (Cll said that if an offender is 

willing to cooperate in treatment, that would mitigate in favor of a 

reduced sentence. One prosecutor (B,) agreed. 

Both judges interviewed were asked whether the criteria they used for 

placing offenders on probation differed between GBM! and guilty 

offenders. One (C2) replied that no difference existed. The other 

(Cl ) said that if a defendant admitted he was mentally ill and it 

appeared that he would cooperate with treatment, then probation was more 

likely. 

g. Comparative Lengths of Confinement 

Only one respondent, a prosecutor (B4), ventured an opinion 

regarding whether GBMI offenders or NGRI acquittees with similar 

backgrounds generally remain in involuntary confinement longer. He said 

that the comparative lengths would be about equal. The remainder of the 

respondents said they had either insufficient contact with NGRI's or that 

the GBMI statute had not been in operation long enough 

to provide a valid comparison. 

2-316 

I 
I 
'I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

h. Parole 

Because of the short time that the GBMI law has been in effect, the 

interviewees were unable to say whether GBMI offenders would be paroled 

more frequently than similarly situated guilty offenders. 

i. Treatment 

According to one Department of Corrections official (F2), the South 

Dakota correctional system has over 900 inmates excluding probationers 

and parolees. Of this number, no more than five offenders are GBMI. The 

South Dakota statute provides that lIif a GBMI defendant is sentenced to 

the state-penitentiary, he shall undergo further evaluation and may be 

given treatment that is psychiatrically indicated. If treatment is 

available, it may be provided through facilities under the jurisidction 

of the board of charities and corrections."9 The Board of Charities 

and Corrections, according to respondent, is the executive power over 

several state institutions, including both the penitentiary and the state 

mental hospital. -Treatment for mentally ill offenders generally is 

provided at the state hospital, the Human Services Center, although 

post-conviction evaluations and emergency psychiatric services are 

performed at the prison, according to one mental health evaluator (03). 

When asked how determinations are made about which offenders will 

receive mental health treatment and care and whether the label of II guilty 

but mentally illl1 plays a role in such determinations, a community 

services administrator (F,) said that all offenders, once in prison, 

had an equal chance to receive treatment. He said that the GBMI label 

made no difference in determining whether an inmate would receive 

treatment. A corrections official (F2) perceived the law as mandatin/g 

treatment for GBMI offenders but failed to mandate when that treatment 
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was to be provided. He said that if an offender received some treatment 

at some point during his incarceration, then the letter of the law had 

been met. A mental health evaluator (03) believed that the GBMI label 

would playa role in determining receipt of treatment. His reasoning: 

although a judge normally only recommends treatment for GBMI's when he or 

she makes that finding, the recommendation is normally perceived as a 

mandate by corrections officials and treatment is provided. He also 

related, however, that three to five inmates from the general population 

receive treatment every month, particularly those pending release. 

GBMI offenders receive the same treatment as that provided to the 

general population at the Human Services Center, except the offenders 

were kept on a locked ward. GBMI probationers who are undergoing 

outpatient treatment are indistinguishable from any other outpatient. 

The Human Services Center is the only state mental hospital in South 

Dakota and, as such, provides a full-range of treatment modes by a full 

staff complement. 

Even though community services and corrections officials (Fl , F2) 

agreed that GBMI offenders were no more likely to receive mental health 

treatment than offenders with mental health problems in the general 

prison population, a survey of attorneys and judges revealed the opposite 

perception to be the case. Two prosecutors (Bl , B4) said that the 

statute mandates treatment. Another (82) observed that, before GBMI, 

the criminal justice system lacked treatment for mentally ill offenders. 

Now, he believed, at least the GBMI offenders would receive some kind of 

treatment. A fourth prosecutor (B3) said that the criminal justice 

system was obligated, especially if a GBMI plea had been entered and 

accepted, to provide the treatment a defendant had bargained for. One 
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circuit court judge (Cl ) said that GBMI's would have the first 

opportunity for treatment because of their cooperativeness in seeking 

help while the other judge (C2) stated that treatment for GBMI's was 

both more likely and more preferential. He cited the one case he had 

heard, noting that the GBMI offender involved was transferred out of 

state for treatment because the appropriate treatment program did not 

exist in South Dakota. He asserted that this would never happen for a 

regular convict. A corrections administrator (F2) said, however, that 

South Dakota had never transf(~rred a GBMI offender out of state for any 

reason but had transferred three guilty offenders out of state for the 

express purpose of receiving intensified psychiatric trea~~ent. One 

defense attorney (BS) said that if a defendant was certified as 

mentally ill, the judge would order his treatment and the warden would 

follow through with it. The other defense attorney (86) speculated 

that fewer than two dozen mentally ill offenders were in the entire penal 

system and that the state was capable of providing treatment for such a 

small number. He questioned the wisdom, though, of attempting to 

rehabilitate someone at the state hospital and then returning him to the 

prison to finish out his term. His question: "How do you rehabilitate 

someone to cope with being in jail after successful completion of 

treatment?" 

j. Transfers Between the Corrections and Mental Health Systems 

Because the Board of Chari~lez and Corrections administers both the 

state penitentiary and the Human Services Center, transfer between these 

facilities is easily effected in South Dakota. Generally, a prisoner is 

transferred upon recommendation by the warden and agreement to receive by 

the Human Services Center (03), One corrections official (F2) viewed 
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the transfer as merely the carrying out of the judge1s order for 

treatment. The community services administrator (Fl ) said that 

transfers might be voluntary or involuntary. Return from the Human 

Services Center is a simple procedure; all it requires, according to this 

administrator, is a release from the hospital, a station wagon, and a 

guard. 

5. Costs 

Nine out of eleven respondents said that the availability of the GBM! 

alternative would increase the overall costs to the mental 

health-judicial system in South Dakota (Bl , B2, B3, B4, BS' 

B6, Cl , C2, 03). Most believed that the increase would be 

minimal (Cl , C2, Bl , B3, B4, BS). Some said that any rise in 

mental health treatment costs would be offset by decreases in costs to 

the judicial system due to decreased recidivism (B2) and decreased 

costs of prosecutions (B4). The only respondents who believed no 

change in costs would occur were the corrections (F2) and community 

services (Fl ) administrators. 

6. Perceived Strengths and Weaknesses of GBMI Provisions 

Asked about their perceptions of the strengths and weaknesses of the 

GBMI prOVisions, respondents offered many differing opinions. These 

opinions are reflected in Table 18. 

When attorneys were asked under \'Ihat ci rcumstances they mi ght advi se 

a client to enter a GBMI plea, the following replies were made. Two 

prosecutors (Bl , 84) said that if a hypothetical client was guilty 

and had a mental problem (but was not insane), he would encourage the 
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plea for the sake of receiving treatment. Another prosecutor (B2) said 

that in cases involving sex offenses in general, and child molestation in 

particular, he would encourage a client to avoid a jury trial and plead 

GBMI. A fourth (B3) stated that he would encourage the plea to reduce 

stigma, especially if no alternative was available. One defense attorney 

(BS) offered the case of a first or second offender who was young with 

no chance for diminished capacity and charged with a sex crime as a prime 

candidate for a GBMI plea. Finally, the other defense attorney (B6) 

speculated that he might encourage a GBMI plea if the judge hearing the 

case seemed attuned to mental health rehabilitation and a favorable 

sentence might be passed. 

Of the two judges interviewed, one (C2) said that GBMI enactment 

was simply a "knee jerk II reaction to a percei ved nati onal concern. He 

believed that most people in South Dakota were unaware of its existence 

and that it would never have much impact on the state. The other (Cl ) 

said that GBMI was a step in the right direction because it provided 

criminals the opportunity to tell people of their crimes yet save face in 

the process. He believed that this chance to allow mental illness to 

mitigate a guilty plea would provide the first step on the road to 

rehabilitation. 
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K. Utah 

1~ Introduction 

Utah's guilty and mentally ill (GAMI)l statute became effective on 

March 31, 1983. 2 During August 1984, eight (8) individuals familiar 

with the GAMI law and its application in Utah participated in a telephone 

survey regarding Utah's 16-month experience with the law. The 

interviewees included a legislator (A1), a private attorney (81 ), two 

district court judges (C1, C2), two forensic psychologists (01, 

O2), a mental health programs specialist (F1), and a probation and 

parole official (G1). 

Together, the individuals interviewed have been involved directly or 

indirectly in the 17 cases in which GAMI findings have been rendered in 

Utah. The forensic psychologists (01, 02) evaluated all 17 

defendants at the Utah State Hospital. The mental health programs 

specialist (F1 ), who is compiling statistics on the GAMI defendants, 

reported that between July 1, 1983 and June 30, 1984, 13 defendants were 

found GAMI in Utah. At least 10 of the 17 GAMI findings resulted from 

pleas rather than trials; at least four resulted from bench trials (81, 

Cl , C2), GAMI findings have been rendered in four of Utah's seven 

judicial districts (F1 ). The second judicial district, although it is 

not the largest, has used GAMI most frequently. 

2. Legislation: Historical Context and Purposes 

a. Changes Coincidental with GAMI Enactment 

At the same time that the Utah Legislature enacted the GAMI law, it 

repealed and reenacted the insanity defense standard (Al , C1 ).3 

Preceding page blank 
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The repealed standard was that "the defendant, at the time of the 

proscribed conduct, as a result of mental disease or defeat, lacked 

sUbstantial capacity either to appreciate the wrongfulness of his conduct 

or to confonn his conduct to the requi rements of 1 aw ... 4 The new 

standard is that as a result of mental disease or defect, the defendant 

"lacked the mental state required as an element of the offense 

charged. liS 

According to the legislator interviewed {Al }, three groups of 

people opposed the legislation. First, psychiatrists alleged that the 

GAMI provisions "made empty promises without guaranteeing treatment." 

Second, criminal defense lawyers wanted the not guilty by reason of 

insanity {NGRI} standard broadened rather than narrowed. Finally, a 

third group wanted the insanity def~nse abolished. Another respondent 

(Fl ) said that ~pponents to the GAM! legislation argued that it . 

inappropriately created a separate class of citizens. They said, for 

example, that the Legislature also could create a separate category of 

"guilty and diabetic." The respondent said also that the problems the 

GAM! law sought to address could be resolved administratively, for 

example, through the pre-sentence investigation and report, without 

resort to the Legislature. 

Two respondents (Al , F,) said that amendments to the GAm 1 aw 

will be proposed in the next legislative sessions. One amendment would 

redefine the tenn "mental illness,,6 to exclude alcohol abuse and 

personality disorder (Al , Fl ). A second would reword a GAM! 

provision, although the respondent did not know the details (Al ). 

b. PreCipitating Factors 

According to a legislator (A,) public dissatisfaction with the 

insanity defense led to enactment of the GAMI legislation. He said that 
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two tragic cases involving NGRI acquittals occurred in his area. 'In one 

case an acquittee escaped from the hospital and, in an attempt to kill 

himself, ran his car into another car killing four people. In the second 

case, a father read the Old Testament stor,y about Abraham offering his 

son as a sacrifice; he then killed his own l8-month-old son. The father 

later was found NGRI. 

The legislator (Al ) and the mental health programs specialist 

(F1) both said that although Legislature was considering GAMI 

legislation before the acquittal of John W. Hinckley, Jr., in the 

shooting of President Reagan,6 the Hinckley verdict probably was the 

decisive factor in moving the legislation ahead. Following the Hinckley 

acquittal, the Utah governor appointed a blue ribbon democratic committee 

to study the NGRI law in Utah and to make recommendations for changes. A 

republican committee was formed later. Negotiations between these 

committees resulted in House Bill 225, which was enacted as the GAMI 

statute. 

Another respondent (02) provided a different picture of the problem 

the new legislation was meant to address. He said that the problem was 

not that NGRI acquittees were being released from the hospital too 

quickly, but that once a person was found NGRI, it was very difficult for 

him to get out of the hospital. Before enactment of the GAMI statutes, 

NGRI acquittees were committed for an average of 10 to 15 years. 

c. Legislative Purposes 

The respondents' articulation of the legislative intent behind the 

GAM! legislation supports that the law was a response to public 

dissatisfaction with the insanity defense. Responses fell into three 

categories: 
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(1) to make the insanity defense understandable (A1, e1, 
Fl ) ; 

(2) to undercut the insanity defense (Bl' e1' C2, 01' 
02); and 

(3) to facilitate treatment for defendants who do not meet the 
NGRI standard (01' 02' G1)' 

The legislator {A1} said that under the old NGRI standard, the 

cognitive prong was easily understandable but the volitional prong was 

difficult. The new law eliminated the volitional prong and limited the 

cognitive prong to the ~ rea test. 7 Another respondent (Fl ) said 

that the Legislature attempted to provide a restrictive IIl ega111 

definition of NGRI and to provide a IIpsychiatric" definition of the 

IImentally illll portion of GAM!. Respondents who said that the intent was 

to undercut the insanity defense gave three reasons for this objective: 

(1) to limit the releas~ of persons found NGRI (e1), (2) to hold 

mentally ill persons responsible for their criminal acts (C2), and (3) 

to protect SOCiety (01, O2), One respondent (81) said that the 

GAMI law was Ita ploy by the Legislature to soften the blow of the 

insanity defense. II 

When asked whether the legislative intent had been fulfilled, three 

respondents {A1, e2, F1} said that the intent to make the insanity 

defense understandable had been fulfilled. Three (e2, 01, O2) said 

that the intent to undercut the insanity defense had been fulfilled. An 

attorney (B,) and a district court judge (e,) said, however, that 

the incidence of successful insanity defenses before the GAMI enactment 

was too low to pennit a reliable assessment of the new law's impact. Th.e 

judge (e,) said that the public perception that NGRI acquittals occur 

frequently simply is not true. He suggested, though, that the incidence 

of NGRI pleas might have decreased. 
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Two forensic psychologists (01' 02) and a probation and parole 

official (G1) said that the intent to facilitate treatment had been 

fulfilled. According to one of these respondents, each defendant found 

GAMI has recei ved treatment at the Utah State HospitaL The othe·rs 

(01' 02) said that before the GAMI enactment mentally ill off nders 

who did not meet the NGRI criteria did not receive treatment. The GAMI 

statute acted as a catalyst for the development of a comprehensive mental 

health services unit at the Utah State Prison. A separate building has 

been designated to house that unit. The upstairs of the building houses 

a sex offender program. The downstairs has the mental health unit. The 

unit has been staffed and began operations in May 1984. It provides 

treatment to mentally ill offenders, regardless of whether the offender 

is labelled GAMI. Also, the Utah State Hospital has developed its 

forensic ward. These advances occurred because, with the enactment of 

the new law, it became obvious at the prison and the hospital that GAMIs 

would be coming into the system. The respondents (°1, 02) said that 

the law forces the court to address mental illness issues and the 

defendant to comply with a treatment order. They said also that an 

offender's GAMI label is a constant reminder to corrections personnel 

that the offender requires special treatment. 

3. Characteristics of GAMI Offenders 

The mental health programs specialist (F,), who is compiling 

statistics on 13 defendants found a4MI between July 1, 1983 and June 30, 

1984, said that they tend to have little education, to be underemployed, 

and to have a prior histo~ with both the criminal and mental health 

systems. The group includes 11 men and two women, six of whom are 
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single, three married, two divorced, and two widowed. Their ages range 

from 21 to 59 years. A probation and parole official (Gl ) said that 

GBMI offenders are underemployed and have a history of criminal 

behavior. A district court judge eel) said that a defendant who enters 

a GAMI plea generally knows that he or she needs help and does not want 

to go to jail. Another judge (e2) said simply that a GAMI offender is 

mentally ill but does not meet the NGRI criteria. The forensic 

psychologists (01, O2) said that a GAMI offender is currently 

mentally ill but may recover, but that NGRI acquittees probably would not 

recover. 

When asked whether defendants found GAMI unrler Utah law would be 

found NGRI or guilty if the GAMI alternative were unavailable, all (e2, 

01, O2, F1) but one (Bl ) respondent said they probably would be 

found guilty. The dissenting respondent (B,) qualified his view, 

however, by saying that an NGRI finding would result in "border1ine" 

cases. The other respondents said that the defendants would be found 

guilty because their mental illnesses were insufficiently severe to 

warrant NGRI findings (C2) or because the new ~ rea test of insanity 

was too limited (F,), but that the change in the insanity test made the 

determination difficult (D" D2). 

Respondents generally were unable to comment on whether recidivism 

rates would vary among NGRI, GAMI, and guilty offenders. All (B l , 

Cl , C2, Fl , G,) said that not enough time had elapsed since 

passage of the GAMI law to assess recidivism rates. O~e (F,) said that 

no one found GAM! had been released yet. A probation and parole official 

(G,) speculated that GAM! offenders might be higher recidivists, 

because after being stabilized with medication and released, they would 

not continue taking their medication. 
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4. Procedures and Practices 

a. General 

Utah's statutory GBMI procedures are depicted in Figure 11. When 

asked generally whether these procedures had changed the processing of 

mentally ill offenders, three respondents (C1, C2; F1) said that no 

significant changes ha~ occurred. One (C1) said that before the GAM! 

law was enacted, extensive preliminary screening was done; that is, a 

preliminary psychiatric examination was conducted and a report to the 

court was made. Then as now, the report was not considered conclusive, 

although the court generally followed its recommendations. That 

respondent suggested, however, that plea bargaining occurred more 

frequently under the GAMI law. A'district court judge (C1) said that a 

GAMI plea had at least one disadvantage for a defendant. That is, a GAMI 

plea is not a contingent plea: if the court ,finds the defendant to not 
~ 

be mentally ill, the court simply accepts the guilty portion of the plea. 

b. Pre-trial Mental Health Evaluations 

After a GAMI plea is entered, the court may order a defendant 

evaluated at the Utah State Hospital or at another suitable facility.8 

According to two forensic psychologists who work at the Utah State 

Hospital (°1, 02)' all 17 GAMI defendants in Utah have com~ to the 

hospital for evaluations. They were all referred from the court, usually 

on motions of the defendant. The evaluation procedures are different for 

GAMI defendants than for NGRI defendants (°1, 02)' In an NGRI 

evaluation, the evaluator is looking for a specific thought or behavior 

problem that is related to the criminal activity. In a GAMI situation, 

the evaluator conducts a more longitudinal and comprehensive evaluation. 
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c. Mental Health Expert Involvement, 

Although two (81, Cl ) respondents said that the GAMI law has not 

changed the involvement of mental health experts in criminal proceedings, 

three (C 25 01' 02) said that a new dispositional hearing required 

by statute9 increases expert involvement. A dispositional hearing is 

held to determine whether a GAMI offender should be sent to the 

hospital. The offender must meet the involuntary civil commitment 

criteria before he or she may be hospitalized.10 Although mental 

health professionals who evaluate GAMI offenders rarely testify at these 

hearings, evaluators report to the court regarding an offenders mental 

condition by using a letter in lieu of testimony (°1, 02). The 

recommendations contained in a letter in lieu of testimony differ from 

pre-GAMI only by addressing more specific issues. When a letter favors 

hospitalization, the parties generally stipulate to that disposition, 

thereby eliminating the need for a full hearing (01' 02). 

d. Juries 

At least 14 of the 17 GAMI findings that have occurred in Utah were 

not jury verdicts (81, C1, C2); no one interviewed had been 

involved in a GAMI jury trial. Although a district court judge (C2) 

speculated that, if properly instructed, juries would be able to 

distinguish between the definitions of insanity and mental illness, 

another judge (Cl ) and a defense attorney (81) said that juries would 

be unable to follow such instructions. The attorney suspected that a 

jury would opt for a GAMI rather than an NGRI verdict in a difficult 

case. GAMI instructions are not standardized in Utah and would be very 

difficult to construct (C1), but could not include information 

regarding the dispositional consequences of a GAM! verdict (C2). 
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e. Sentencing 

Respondents generally agreed that the length of sentence for GAMI 

offenders not placed on probation does not differ from that of guilty 

offenders (Cl , C2, Fl , Gl ). A probation official (Gl ) said 

that the probation provisions are different from the regular probation 

provisions in two respects: (1) the GAMI law requires more frequent 

periodic reports to the court and, more importantly, (2) the GAMI law 

requires a probation period of at least five years, whereas the regular 

probati on provi si on provi des an la-month limi t on the durati on of 

probation. He said, however, that no GAMI offenders have been placed on 

probation in Utah. He added that although no GAMI offenders have been 

placed on probation, probably 75 percent of all guilty probationers 

receive some type of mental health treatment. A judge (C2) said that 

he does not use probation, but sentences GAMI offenders to the Utah State 

Prison with treatment at the Utah State Hospital. Another judge (Cl ) 

said that he imposes sentence on a GAMI offender as if the finding had 

been simply guilty; he then orders treatment. A mental health programs 

specialist (Fl ) said that the only difference between the confinement 

of GAMI and guilty offenders is that GAMI offenders go to the hospital 

and guilty offenders go to the prison. 

f. fomparative Lengths of Confinement 

Only two respondents expressed an opinion regarding whether the 

period of confinement of NGRI acquittees and GAMI offenders who have 

similar backgrounds differ. A district court judge (C2) said simply 

that NGRI acquittees are placed in the hospital until they regain their 

sanity, but that GAMI offenders serve fixed sentences. A mental health 

programs specialist (F,) said that NGRI acquittees are confined much 
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longer, often long beyond the term of the sentences they might have 

received had they been found guilty. 

go Parol.!. 

The parole official interviewed (G1} said that no GAM! offenders 

have become eligible for parole yet. He said, however, that the parole 

criteria that the district courts and the parole board have adopted apply 

equally to both guilty and GAM! offenders. He foresaw no differences in 

parole practices for guilty and GAM! offenders. 

h. Treatment 

Of the 17 defendants found GAMI in Utah, 15 were found to be in need 

of treatment at the Utah State Hospital after evaluations at the hospital 

(01' 02)' Pursuant to the standard procedure, the two not needing 

treatment were referred to the Board of Pardons for dispos~tion. The 

Board sent one of the two to prison; disposition of the other was pending 

as of August 6, 1984. Because a GAMI offender on probation status 

remains under the jurisdiction of the court, a GAMI pr1bationer would go 

back to the court rather than to the Board of Pardons for disposition 

following a determination that treatment is no longer needed. 

When asked whethe r GAMI offenders a re more 1 ike ly to recei ve 

treatment than guilty offenders with mental health problems, a district 

court judge (C1 ) said that they were not. He said that both guilty and 

GAMI offenders receive treatment. The judge said that the pre-sentence 

investigation and report done following guilty findings involve 

psychiatric evaluations and provide guilty offenders as good an 

opportunity of receiving treatment as GAMI offenders have. A mental 

health programs specialist (F,) said, however, that GAM! offenders are 

given priority. He said that the courts send GAMI offenders directly to 
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the Lospital, displacing some of the traditional patients from the 

forensic unit at the state hospital. He said that the GAMI label plays a 

crucial role in the placement decision. He added that courts sentence 

GAMI offenders directly to the Utah State Hospital in two ways: (1) for 

an undetermined period, with the provision that the clinical director may 

release the offender to the Board of Pardons for further disposition when 

he believes it appropriate to do so, and (2) for a definite period, 

usually six months, after which the offender automatically goes to the 

Board of Pardons for disposition. 

GAM! offenders can receive treatment at the Utah State Hospital or at 

the mental health unit of the Utah State Prison (02). As mentioned 

above, however, to date GAM! offenders have gone to the hospital (Fl ). 

Before a GAM! offender may go to the hospital, a hearing must occur in 

which the offender is found to meet the involuntary civil commitment 

criteria (Bl , C2, °1,°2).11 According to a forensic 

psychologist (02)' the reason for this hearing is that even though an 

offender has a diagnosible mental illness, he or she may not be in need 

of treatment in the hospital. Therefore, the hearing is to determine 

\'/here an offender can best be treated. 

A defense attorney (B1) and a judge eC1 ) said that the 

requirement that a GAM! offender meet the involuntary civil commitment 

criteria provides a major obstacle to treatment. The criteria that must 

be met are that the offender poses an immediate physical danger to self 

or others or lacks the ability to provide the basic necessities of life, 

that the offender lacks the ability to engage in rational decision making 

regarding accepting treatment, that no appropriate alternatives to 

hospitalization exist, and that the hospital can provide adequate 

2-337 



treatment (81 ).12 The interviewed attorney (81) had represented a 

defendant who was found GAM I but later was found to not meet the 

involuntary civil commitment criteria. According to the attorney, the 

offender, therefore, was not sent to the hospital but was sent to the 

prison and has been receiving no treatment. The offender had been found 

to be mentally ill but not dangerous and to have the abi'lity to engage in 

rational decision making regarding treatment. The attorney translated 

this last factor to mean that "if a defendant k.nows he needs help, he 

can't get it." He also said that the requirement of no available 

alternatives can be read broadly to mean that alternatives always are 

available. The judge (Cl ) agreed that use of the involuntar,y civil 

commitment criteria was misplaced. He said that the requirement that the 

court consider alternative settings has nothing to do with a criminal 

convi cti on and that whether a defendant has i nS'i ght into hi s or her need 

for treatment is irrelevant. The attorney said that a defendant would 

have more success getting treatment if he were found merely guilty than 

if he were found GAMI. In the other GAMI cases that the attorney has 

handled the defendants were civilly committed while the criminal 

proceedings were pending; therefore, no one challenged the commitments 

following the GAMI findings. 

i. Transfers for Mental Health Treatment 

GAMI offenders are not transferred from the prison to the hospital 

but, rather, are sentenced directly to the hospital (Fl ). When a GAM! 

offender is transferY'ed back to the prison, hm'lever, one of two 

procedures is used (Fl ). If the offender is on probation and the 

clinical director of the hospital determines that he no longer needs 

treatment, the offender is sent back to the court for further 
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disposition. If the offender is not on probation, he or she is sent to 

the Board of Pardons for further disposition. So far, only the latter 

procedure has been used (01' 02) 

5. Cos.ts 

The respondents disagreed regarding whether application of the GAMI 

law has increased or decreased costs to the mental health-justice 

system. Four (81, Cl , 01' 02) said that the law has had no 

effect on costs. One of these respondents (Bl ) said that if the GAMI 

offenders had been NGRI or guilty, they still would have required 

treatment and would have burdened the system to the same extent. Two 

(°1,°2) agreed that the offenders would have received treatment 

somewhere, but that under the GAMI law they were consolidated. As one 

(°1) put it, lIit l s the same pie being divided differently, oot a bigger 

pie." These respondents (°,,°2) hoped, however, that treatment of 

GAMI offenders would prepare them for earlier parole, thereby reducing 

costs. 

Two respondents said that costs had gone up. A judge (C2) 

attributed the increase to the cost of the new dispositional hearings 

required under the GAMI law. The mental health programs specialist 

(Fl ) gave a more detailed accounting of the increase. He said that the 

13 persons found GAMI between July 1, 1983 and June 30, 1984, have cost 

the system approximately $750,000 this year. That is based on $151 per 

day for each offender's stay at the state hospital for one year. He said 

that the state made no appropriation to cover this cost, but that the 

cost probably was being absorbed by the hospital by displacement of 

non-GAM! patients. 
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6. Perceived Strengths and Weaknesses of GAMI Legislation 

Asked about what they perceived as the strengths and weaknesses of 

Utah1s GAMI legislation, respondents offered differing opinions. These 

opinions are reflected in Table 19. 
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I 
I Table 19 

Perceived Strengths and Weaknesses of 

I 
Utah1s GAMI Provisions 

I Respondents 

C D 

I Strengths A B , 2 --t~ ... -~:'4~'. F G Total I L. 

Public Satisfaction X X X X 4 

I Catalyst for Treatment 
and Resources X X 2 

I Enhances Treatment X X 2 

Guarantees Treatment X 1 

I Treatment Precedes 
Punishment X 1 

I Avoids Premature 
Release X X X 3 

I Weaknesses 

I 
Adds Nothing to ,; 

Existing Law X X 2 

I 
Increases Financial 

Burden X 1 

Mental 111 ness Def-

t Inition Too Broad X 1 

Inappropriate 

I Incarceration X 1 

Might Cause Over-

I 
crowding at State 
Hospi ta 1 X 1 

None X 1 

I 
I 
I 
I 2-341 



Notes 

1. Utah uses the tenn IIguil ty and mentally ill. II All other states 
having simil ar 1 aws use the tenn IIguil ty but mentally ill. II 

2. 1983 Utah Laws ch. 49. 

3. See Utah Code Ann. § 76-2-305 (1983). 

4. Id. at § 76-2-305 (1978) (repealed 1983). 

5. Id. at § 76-2-305 (1983). 

6. United States V. Hinckley. Crim. No. 81-306 (D.C. Cir. 1982). 

7. See supra notes 3-5 and accompanying text. 

8. Utah Code, Ann. § 77-35-21.5(1) (1983). 

9. Id. at § 77-35-21.5(3). 

10. See ide at § 77-35-21.5(4). See also infra text accompanying 
note 11. --

11. See supra notes 9-10 and accompanying text. 

12. Utah Code Ann. § 77-35-21. 5(4) (1983). 
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I. METHODOLOGY 

A. Introduction 

Offender-specific data were gathered from official records in three 

states: Georgia, Illinois, and Michigan. These states were selected 

because, of the states that have enacted GBMI statutes, their legislation 

was passed relatively early (1982,1981, and 1975 respectively). Time 

must pass following the enactment of a new law for assessments of its 

effects to be possible. This time lapse is necessary for relevant cases 

to surface and proceed through the courts and into social service 

agencies. Furthermore, it takes time for a sufficient number of cases to 

accumulate to allow meaningful comparisons within and among states to be 

made. The three states noted above were the most likely of the eleven 

possible states to have sufficient numbers of GBM! offenders for social 

research purposes. 

During preliminary site visits to each state, contact was made with 

state mental health and corrections officials to assess their interest in 

project participation, the availability of data, and the resources 

required to complete data collection. Depending on various agency 

requirements, formal or informal research proposals were submitted to 

gain access to official records. Confidentiality agreements were 

executed for each state agency involved (see Appendix E). 

In each state, an attempt was made to track offenders from the point 

of pretrial forensic evaluation. This sampling method was chosen in an 

effort to divide those who raised mental aberration in pretrial 

proceedings by case outcome (GBM!, NGRI, guilty). The success of this 

approach varied greatly depending on the level of centralization of 

forensic mental health services. Due to this variation, the resulting 
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study populations differ somewhat among the states. Details of the 

sampling frames are presented below. Anonymity of individual offenders 

was guaranteed by means of a standard research procedure of assigning 

case identification numbers using a master sampling list for each state. 

Following the coding and verification of all data, the lists linking 

individuals to case numbers were destroyed. 

B. Instrument Development 

Although the data available from each state varied considerably, one 

data collection instrument was designed for use in all three states. The 

variables selected and the operational definitions used were based on 

1) a thorough review of the literature (see generally, Part One) and, 

2) the data definitions employed by each state agency. After discussions 

with informed officials in the three study sites, project staff, drawing 

upon their knowledge of the relevant issues and prior research, developed 

a set of research questions to be addressed. The questions were then 

reviewed to determine the specific data elements necessary to fulfill the 

research needs. The data collection instrument ultimately included 98 

variables, encompassing both offender and case processing characteristics. 

In addition to the collection of typical demographic information, 

specifics were sought about an offender's prior mental health history and 

criminal history. Extensive information about the instant offense, 

mental status, and system processing was aiso included. Data elements 

beyond the point of conviction were incorporated in an effort to provide 

a complete picture of GBMI case processing and outcomes. The data 

collection instrument and accompanying code manual are located in 

Appendices Band C. 
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c. Sample Selection 

1~ Georgia 

The Mental Health Division of the Georgia Department of Human 

Resources (DHR) is responsible for conducting virtually all pretrial 

forensic examinations. As noted in the state profile in Part Two, such 

evaluations are conducted by eight regional forensic teams operating out 

of the eight regional state hospitals and mental institutes. In 

addition, the forensic unit at Grady Memorial Hospital in Atlanta is 

authorized to conduct pretrial evaluations. 

An attempt was made to identify each individual evaluated by one of 

these nine fac"ilities between January 1, 1981 and December 31, 1983. 

This time period was selected to allow a comparison of NGRI acquittees 

over the 1 1/2 ,year periods both before and after institution of the GBMI 

verdict. Two difficulties were encountered, however. 

The first difficulty that surfaced was the method used by DHR to 

track pretrial evaluations: handwritten logs maintained by each 

facility. In some cases, the logs were difficult to read. Use of the 

manually-kept logs was further exacerbated by two factors: 1) the logs 

were arranged chronologically (a logical system requirement that would, 

however, necessitate reordering for research purposes to eliminate 

seasonal effects when sampling); and 2) it was not always possible to 

trace a defendant's movement from facility to facility as he or she was 

admitted for inpatient evaluation, treated for mental illness in jail, 

incompetence to stand trial, transferred for continued treatment, etc. 

Furthermore, the computerized information system maintained by DHR is 

client-based and does not indicate the reason(s) for referral or 

admission. Understandably, DHR does not systematically receive, and 

therefore cannot gather, dispositional information beyond its needs 
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(e.g., NGRI finding, incompetent to stand trial, involuntary or voluntary 

civil commitment). 

Putting aside the significant difficulties of manually sorting 

through pretri al forensi c eval uati on 'logs, a more seri ous obstacl e to the 

preferred sampling scheme became evident through discussions with court, 

DHR, and the Department of Offender Rehabilitation (DOR) officials. The 

Georgia GBMI statute does not require the completion of a pretrial 

evaluation prior to a finding of guilty blJt mentally ill. The consensus 

of knowl edgeab 1 e offi ci a 1 s wa;s that many defendants are, in fact, found 

GBMI without such an evaluation being conducted. On the basis of this 

information, the intended sampling frame was deemed to be flawed and, 

therefore, was discarded. These difficulties precluded the selection of 

an appropriate guilty sample for comparative purposes. 

Fortunately, the DHR possessed a central list of all defendants 

acquitted by reason of insanity since 1977. This list was subdivided on 

the basis of admission date and treating facility such that the 

population of NGRI defendants for the pre- and post-GBMI periods were 

identified. 

The population of NGRI acquittees for the 1980-1983 time frame 

included 171 individuals. Of this total, the research team was able to 

collect data on 163 defendants found NGRI. The eight missing cases are 

attributed to 1) transfer of the client to a facility where the research 

team had already completed data collection, 2) an inability to locate the 

proper file, or in one case, 3} inaccurate dispositional data (i.e., 

charges were dropped after the defendant agreed to seek voluntary 

inpatient treatment). NGRI data were collected from forensic records and 

unit charts at each of the eight regional mental health facilities. 
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The Ment.al Health Division of the Department of Offender 

Rehabilitation (DOR) has identified all GBMI offenders committed to the 

DOR by adding a special prefix to the inmates' identification numbers. 

Such an indicator' guaranteed identification of the entire population of 

GBM! offenders who have been committed to DOR. Of the 171 individuals 

listed, data were collected on 170 GBM! offenders. One individual 

appeared on the GBM! list twice. The first GBM! verdict was tracked, 

noting the second GBM! conviction as recidivism. The one lost case was 

that of an offender who entered the Georgia Diagnostic and Classification 

Center so near the time of data collection that no data were available. 

In addition, information about another GBMI offender was obtained at one 

of the DHR facilities, bringing the total of GBM! offenders included in 

the study to 171. Since DOR maintains a centralized records facility in 

Atlanta, project staff were able to collect GBMI case file data at one 

location instead of at each correctional facility that housed GBMI 

offenders. 

2. Illinois 

The pretrial evaluation process in Illinois is decentralized. 

Pretrial forensic evaluations are assigned and conducted at the county 

level, often on a contract basis with private mental health 

practitioners. Discussions with state and county mental health and 

corrections officials that focused on pinpointing on alternative sampling 

frame proved fruitless. The difficulty of identifying defendants 

receiving pretrial evaluations led to a decision by the research team 

that the preferred sampling scheme could not be implemented without a 

prohibitive expenditure of project resources. 

3-7 



The existence of the Illinois Mental Health Confidentiality Act 

further compounded the sampling difficulties. In practice, the Act 

prohibits ind"lviduals, including researchers, who are not employed by the 

Department of Mental Health and Developmental Disabilities (DMHDD) from 

reviewing any Department files or patient records that contain the names 

of patients. This restriction prohibited the collection of original 

DMHDD case fil e data. 

The only alternative available to the research team was to use 

existing individual-level data on NGRI acquittees maintained on a 

personal computer at the Chester Mental Health Center. This dataset 

, included 18 data elements for 370 NGRI acquittees admitted between 

February 1975 and April 1984. The completeness and quality of the data 

vary, improving significantly on the more recent cases. Consequently, 

the resulting Illinois NGRI dataset is totally different from the other 

GBMI project data. (See Appendix C.) Obviously, the analysis was 

affected by this difference; however, certain descriptive data are 

included and limited comparisons were made on those variables which were 

comparable between the two datasets (i.e., age, sex, race, offense, 

county, location of confinement, confinement length, and postacquittal 

diagnosis). 

The Department of Corrections (DOC) provided a complete list of GBMI 

offenders committed to its custody. This list was broken down by 

institution, then further subdivided by institutional, supervised, and 

discharged populations. Of the 133 GBMI offenders, data were collected 

on all except two. In both of these cases, the offender had been 

transferred to a facility where data collection had already been 

completed. 
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3. Michigan 

The centralized nature of the pretrial forensic evaluation process in 

Michigan accommodated the optimum sampling frame selected by project 

staff. The Center for Forensic Psychiatry (CFP) in Ann Arbor was, until 

recently, the sole facility in the state authorized to conduct competency 

and criminal responsibility evaluations. (See the Michigan profile, Part 

Two, for a description of this process, including the addition of the 

Detroi t Recorders I Court Cl i ni c as an authori zed eva 1 uati on faci 1 i ty. In 

actuality, CFP freq~ent1y conducts follow-up evaluations for clients 

processed at the Court Clinic, usually at the request of the court, 

prosecutor, or defense attorney. In addition, if the clinic recommends a 

finding of incompetency that is granted by the court, the defendant is 

automatically committed to and evaluated by CFP.) The sampling frame 

employed can be assumed to be an accurate representation of those 

defendants who received pretrial forensic evaluations in Michigan between 

January 1,1975 and December 1,1983. 

The sampling process in Michigan required multiple steps that 

coordinated the CFP and Department of Corrections (DOC) population and 

subgroup listings. Lists that included the names of all GBMIoffenders 

committed to the DOC and all NGRI acquittees in the state were obtained 

from the DOC and CFP respectively. Names of these individuals were 

extracted from the alphabetical yearly printouts of all defendants 

evaluated for criminal responsibility by CFP. Then the names remaining 

on the eval uatl on li sts were cross-checked agai nst current and past DOC 

population lists. The DOC offender lists were delineated by year of 

admission and stutus (i.e., active, paroled~ discharged, deceased). 
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To insure accurate identification across agencies, several comparable 

data elements such as sex, race, date of birth, and offense were 

compared. In addition, pretrial evaluation dates and DOC admission dates 

were checked to assure chronological consistency whenever a discrepancy 

concerning identity remained. This identification process resulted in 

three complete lists for the period of study: 1) all GBMI offenders 

committed to the DOC,l 2) all def~ndants found NGRI, and 3) all 

defendants found guilty after raising the possibility of mental 

aberration during pretrial proceedings and receiving a pretrial forensic 

evaluation. 

Project staff chose to collect data on the entire population of GBMI 

offenders (through June 15, 1984) since this group was the central focus 

of study. However, the large number of forensic evaluations and the 

concomitant number of NGRI and guilty defendants over the nine year 

period precluded such an approach with the other two subgroups. The 

final steps, therefore, involved the systematic random selection of the 

NGRI and guilty samples. Sampling was accomplished using a random 

starting point for each subgroup. The two samples w~re drawn from the 

alphabetized computer-generated lists which were already stratified by 

year. 

Of the 237 GBMI offenders, data were collected for 232 members of the 

population. One of the five excluded cases was, based on a thorough 

review of the records, determined to be inaccurately labeled as GBMI. 

Information for the remaining four offenders was not collected for one of 

two reasons: 1) the offender1s file could not be located at CFP, the 

DOC, or both, or, 2) the available data for cross-referencing between the 

two agencies did not allow for posi '.ive identification of the individual 
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in question. Two additional GBMI findings were noted; one in the 

recidivism data and another in criminal history, bringing the number of 

GBMI verdicts to 239. 

A sample of 163 NGRI acquittees was selected for review. Data were 

collected for all but two of the cases in the sample. In each of these 

two cases, the file could not be located. - The sample of guilty offenders 

included 238 individuals. Attrition for this group was higher than that 

for the GBMI and NGRI groups, mainly due to the difficulties of tracking 

across agencies. Data collection was actually completed for 217 

offenders. Twenty-one (21) cases were dropped from the sample for the 

following reasons: ' 

Inability to accurately identify offender ••••• . . 
Inability to locate file •••• 
DOC file destroyed due to·records retention policy 
No pretrial evaluation conducted •••• • • 
DOC file in possession of Parole Board ••••••• 

Total Cases Lost • • • • • • • • • • ••• 

D. Data Collection 

. . 
. . . 

8 

6 

3 

2 

2 

21 

The activities necessary to complete data collection in each of the 

three states studied varied somewhat depending on the physical location 

of the case files. In addition, the population and sample sizes and the 

extent to which relevant data elements were Jlready computerized played a 

part in determining the commitment of project resources. 

On-site data collection was conducted by a team of seven 

researchers. The principal investigator trained all staff in the proper 

use of the data collection instrument and supervised the actual data 

collection in all three states. Random reliability checks were conducted 

periodically throughout the data collection process. 
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In Georgia, information for the incarcerated GBMI population was 

collected by three staff members at a central DOC records office over a 

three day period early in August of 1984. The NGRI data were gathered by 

travelling to each of the eight regional mental health hospitals and 

institutes. 

As previously noted, the Illinois NGRI dataset was obtained from the 

DMHDD microcomputer at the Chester Mental Health Center. The existing 

dataset was printed minus all individual identifiers. Two staff members 

collected the GBMI data by visiting the twelve correctional institutions 

housing the individuals in the study population. Illinois data 

collection was completed during a two week period in mid-June, 1984. 

Michigan was the only state included in the study in which virtually 

all the necessary information was available from one of two central 

locations •. As noted in the preceding section, all pretrial forensic 

evaluation data and NGRI acquittee data were obtained from the files at 

CFP. The majority of the GBMI and guilty offender data was contained in 

the DOC central files in Lansing. Detailed treatment information is 

maintained in an offender's health care record which is located at the 

current or last institution of confinement. The widespread institutional 

placement of individuals in the two study groups negated the collection 

of detailed treatment data for the entire sample. Due to 1) the relative 

proximity of the Riverside Correctional Facility and the State Prison of 

Southern Michigan (SPSM) and, 2) the fact that a majority of the GBMI and 

guilty offe'lders in the study population were housed and/or treated at 

one of these two institutions, a decision was made to continue case file 

data call ecti on only at Ri versi de and SPSM. Treatment i nformati on for 

offenders assigned to other correctional facilities was, therefore, 
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limited to that available from the official records in Lansing. A six 

person research team completed data collection activities over a 3 1/2 

week period during July-August 1984. 

E. Analytical Design 

1. Preliminary Data Analysis 

The data compiled were intended to serve a variety of ends in the 

present study as well as provide a broadly defined database for future 

research in this area. The research provides data in three areas: 1) 

statistical profiles of the three states for which information was 

obtained; 2) the exploration of bivariate relationships and patterns, and 

3) classification of the major effects influenced by the passage of GBMI 

legislation. This requires multistage analyses and presentation of 

results. 

The first section builds statistical profiles of GBMI offenders and 

case processing in Illinois, Georgia, and Michigan. Within the limits of 

the official data that were available, frequency counts and univari.ate 

descriptors provide a picture of each state's experiences with and 

dispositions of GBMI offenders and cases. The time period covered in 

these descriptions, along with the breadth and detail of the data, varies 

among the states because of different implementation dates and the 

various reporting practices in state agencies (see the earlier 

presentation on sampling and data collection procedures). Despite these 

constraints, the data furnish a current portrait (as of mid 1984) of GBMI 

defendants and an outline of GBMI case characteristics in each state. 

Moreover, the data formed the basis for interstate comparisons. 

Second, an exploratory examination of bivariate relationships in 

cross-tabular form was ~onducted. Standard tests for independence (e.g., 
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chi-square) and difference of means tests, where appropriate, were used 

to evaluate various relationships and identify interactions and spurious 

associations. This, portion of the analysis served two important 

purposes. First, it complemented the earlier presentation of univariate 

patterns (i.e., how many?; what kind?) by highlighting specific 

relationships operating in GBMI cases. We might know, for example, how 

GBMI cases are distributed across different types of adjudications and 

demographic groups, but not know how the latter two characteristics 

interact with relation to verdicts of GBMI. This served to enrich the 

descriptive data by broadening understanding of the details and processes 

associated with GBMI cases in each state. 

The detailed treatment of different relationships found in the data 

formed the basis for the subsequent multivariate analysis. Specific 

empirical questions raised in the limited literatu.re that explores GBMI 

issues, most notably Smith and Hall (1982) and Boyle and Baughman (1984), 

revolve around comparisons of the three subgroups (the defendants found 

guilty, GBMI, or NGRI) that, in part, comprise the population of criminal 

defendants who raise mental health issues relevant to their criminal 

responsibility and/or competence. Before attempting to formulate 

comparative models that emphasize differences and similarities among 

those groups, the preliminary analysis served to inform us about which 

variables are useful and which relationships hold some promise for later 

study. 

Two constraints were imposed on the analysis by the ultimate forms of 

the available data. As noted previously, confidentiality requirements of 

Illinois state law prevented direct access to the case files of NGRI 

acquittees. Only after the data were received from officials in Illinois 
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was it known that very few of the variables outlining NGRI 

characteristics were comparable with those collected by project staff on 

GSMI defendants. This obviated a multivariate comparison of those two 

groups (no data were available on those found guilty). Consequently, 

treatment of the Illinois data will be limited to description at the 

univariate level and observation of bivariate relationships. A different 

limitation on the analysis of cases in Georgia arose because agency 

reporting procedures prevented the selection of a guilty sample. 

Similarly, comparisons were possible for only the NGRI and GSMI groups. 

2. Multivariate Analysis 

The assumption that GSMI provisions are intended to curtail perceived 

abuses of the NGRI defense has resulted in questions about the 

similarities and differences among groups of defendants who raise issues 

of mental health at trial. The logic underlying this assumption is that 

comparison of the different verdict groups (NGRI, GSMI, guilty) would 

address whether those found GSMI are more like defendants found guilty or 

those acquitted by reason of insanity. If the former is observed, then 

it may be assumed that GSMI offenders displaced offenders from the guilty 

group (see, Smith and Hall, 1982). In other words, without the option of 

a GSMI verdict such defendants would likely be found guilty. If the 

latter were found, GSMI findings may be displacing defendants who would 

otherwise be found NGRI, a result intended by GSMI proponents. 

The subtlety of this displacement question must, however, be 

acknowledged. The nature and magnitude of such differences often cloud 

interpretation, coupled with the effect of interactions which DFA does 

not address adequately. Furthermore, although Michigan's GSMI statute 

has been in effect for almost ten years now, NGRI and GSMI findings are 
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comparatively rare events. Sufficient populations for construct and 

. validation samples either do not exist or can not be obtained without 

committing extensive resources. Pre/post NGRI and guilty data are 

required to empirically address the displacement issue. Pre-GBMI 

insanity acquittee data from Michigan could not be gathered within the 

resources of this project. Pre/post data for NGRIs in Georgia were 

compiled but the project team was prevented from selecting an appropriate 

guilty sample. If the latter were available, a prediction (hazard/risk) 

model could be constructed for independent testing. Any attempt to 

address the subtle displacement question, however, would require even 

more information on how psychological, legal, and criminal justice system 

behaviors relate to legal reform generally and GBMI specifically. 

Subgroup comparisons are at the heart of Smith and Hall's (1982) 

quantitative assessment of these issues. Using seven years of data in 

Michigan, these authors employed discriminant function analysis (DFA) to 

distinguish the three groups and based their conclusions (discussed in 

Part One, IV, B) on the results. Our analysis is also based on a design 

of subgroup comparisons although our analytic strategy seeks to refine 

and expand previous research. 

Considered generally, we sought to construct a state-specific model 

of·each group that best distinguishes one group of interest from the 

others. The basic thrust was one of classification. That is, the 

relative applicability of a given model is determined by the proportion 

of cases classified correctly according to verdict. A model which best 

accommodates the observed pattern of a verdict and maximally 

differentiates that group from the other groups is the model adopted. 

Discriminant function analysis seems well suited for such an analytic 
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task since it is a statistical technique which classifies observations 

into appropriate categories based on the set of variable combinations 

that best reveal differences between those categories. However, several 

complications emanating from the data's nature and format mandate careful 

interpretation of our efforts to refine the issues which surround the 

adoption of GBMI statutes and build upon earlier research findings. 

The binary form of the response categories (GBMI, not-GBMI) means 

that the dependent variable is a simple dichotomy which can be coded as 0 

or 1. Some authors consider the use of standard linear probability 

models (such as DFA) unrealistic in such circumstances since the 

potential outcome is one category or the other (Hanushek and Jackson, 

1977: 179). There are no intermediate values for the linear combinations 

of independent variables to represent as there would be if one were, for 

example, estimating a grade point average from test scores. Logistic 

regression is often considered an appropriate strategy in such 

circumstances because it specifically accommodates such response 

variables by analyzing the probability of obtaining one or the other 

outcome rather than estimating a certain value for the dependent 

variable. In addition, specialized logistic regression software packages 

have been designed which adjusts its estimates when categorical 

predictors are used. 

This alludes to an additional complicating factor; the issue of a 

specific estimation procedure appropriate for the data. In the case of 

our GBMI research, many of the explanatory variables (e.g., sex, race, 

clinical diagnosis, offense) are categorical and unlikely to be 

distributed normally. Press and Wilson (1978) examined the results of 

statistical simulations in this area and concluded that whenever 
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conditions of normality are violated, DFA estimates will be 

inconsistent. They go on to state, 

This means, in particular, that if the explanatory variables are 
binary [they later broaden this to include qualitative independent 
variables in general], we cannot expect, with [DFA] estimators, to 
predict accurately that the dependent variables will be in a given 
state, even with an infinite amount of data! ••• [T]he practical 
solution is to use a consistent method of estimation, such as MLE 
[maximum likelihood estimators] (p. 701'). 

The instability of standard least squares estimation procedures under 

such conditions are well documented (see, for example, Hanushek and 

Jackson, 1977, Chapter 3; Blalock, 1978, Chapter 20) and need not be 

repeated here. 

In the case of the statistical and methodological issues discussed, 

as with many similar topics, disagreement exists among specialists in the 

field over which approaches are preferable in a given research setting. 

Early research reviewed by Press and Wilson (1978) largely reported 

results that were unfavorable for DFA. On the other hand, recent 

evidence suggests that DFA is rather robust when confronted by violations 

of its basic assumptions and performs qu'ite well. Knoke (1982) agrees 

with one noteworthy exception: DFA does not withstand such violations as 

well when interactions among independent variables influence respose 

levels. He urges an alternative approach in such instances. 

Computer programs are designed which facilitate such analyses. 

Specifically, the 1982 version of Biomedical Data Processing (BMDP) 

contains a module (PLR) that classifies the hazard/risk function of cases 

within a logistic functional form using maximum likelihood estimators. 

This technique overcomes many of the concerns about DFA that have 

appeared consistently in the literature. Unexpected limitations on the 

software available for the current research prevented the use of such 

methods, however. 
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We therefore relied on standard discriminant function estimates of 

group characteristics. Results of the DFA were then tested using 

logistic regression estimates. Methodological shortcomings 

notwithstanding, the present analysis represents significant advances in 

our knowledge of the consequences that flow from the adoption of GBMI 

provisions. To the extent that our work replicates that of Smith and 

Hall (1982), an independent assessment of their findings is available. 

Perhaps more importantly, the data collected during the course of this 

research are much more extensive than any other source. Consequently, 

these results expand the list of potential predictors available for 

subsequent research in this area. 
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II. RESULTS AND DISCUSSION 

A. Descriptive Data 

Initial data analysis focused on tabulation and review of the 

descriptive information contained in each state dataset. This section of 

the report presents these data to further develop the state profiles for 

Georgia, Illinois, and Michigan in Part Two. The following presentation 

is subdivided into three sections. The first is a general description of 

GBMI and NGRI verdi cts over time by state. The second secti on focuses o'n 

GBMI case and processing characteristics (e.g., court, county, pre- and 

post-conviction evaluations, evaluation recommendations, confinement 

location, treatment, etc.). The final discussion, before addressing the 

relationships between and among the variables studied, will portray the 

characteristics of GBMI offenders (e.g., age, sex, race, offense, 

diagnoses, etc.) by state. This presentation lends itself to a basic 

understanding of each state's use of the GBMI alternative before 

multivariate comparisons are made. 

1. GBMI Findings Over Time 

In the two year period between July 1, 1982 and July 15, 1984, a 

total of 171 GBMI verdicts were rendered in Georgia that resulted in 

commitment to the DOR. The verdicts of interest in Georgia are presented 

in Table 1: 
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Year 

1981 
19821 
1983 
19842 

Total 

Notes: 

n 

Table 1 
Georgia GBMI Findings by Year 

Felony Felony 
Filii1gs4 Dispositions4 

36,954 .07% 34,540 .07% 
3~~~425 .25% 3~~~135 .26% 

1. GBMI statute effective 7/1/82; therefore, GBMI cases encompass a six 
month period during 1982. 

2. GBMI case file data collected through findings rendered as of 7/15/84. 
3. GBMI cases missing = 4. 
4. Statewide felony case filings and dispositions provided by the 

Georgia Administrative Office of the Courts. Figures are for fiscal 
years. 

5. Figures for FY 83-84 are unavailable. 

Illinois' GBMI statute took effect on September 17, 1981 and the 

first GBMI finding was rendered one month later. Between the effective 

II date and May 15, 1984, 133 offenders were found GBMI and committed to the 

I 
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I 
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I 

II 

I 

DOC. Table 2 presents these verdicts by year. 

Table 2 
Illinois GBMI Findings by Year 

Felony Felony 
Year n Filings3 % Dispositions3 % 

1981 1 10 41 ,795 .02% 44,096 .02% 
1982 43 43,467 .10% 43,258 .10% 
1983 59 41 ,94·5 .14% 42,712 .14% 
19842 17 

___ 4 

Total l'2'95 

Notes: 

1. GBMI statute effective September 17, 1981. 
2. Includes findings rendered through 5/15/84. 
3. Statewi de felony case fil i ngs and di sposi ti ons provi ded by the 

Illinois Administrative Office of the Courts. Figures do not include 
filings in Cook County since offenders are arraigned as misdemeanants 
and, if probable cause exists, an information or indictment is filed 
at a later date. 

4. Figures for 1984 are unavailable. 
5. Missing cases = 4. 
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In 1975, Michigan became the first state to pass a GBM! verdict. 

According to official CFP and DOR records, a total of 239 GBM! verdicts 

resulting in prison sentences were rendeY'~d between August 6, 1975 and 

June 15, 1984. This represents 3% of the individuals evaluated for 

criminal responsibility during that same period. Over the ten years 

since the GBM! statute took effect, the annual distribution of findings, 

as shown in Table 3, was: 

Table 3 
Michigan GBMI Findings by Year 

n 

19751 
1976 12 
19772 22 
19782 13 
1979 30 
1980 27 
1981 42 
1982 35 
1983 33 
19843 8 
Total 2224 

Notes: 

5% 
10% 

6% 
13% 
12% 
19% 
16% 
15% 

4% 
100% 

Felony 
Fi1ings6 

25,614 
17,384 
39,476 ___ 5 

--- 5 
35,962 
43,650 ___ 5 

1. GBMI statute effective August 6,1975. 

.09% 

.07% 

.08% 

.10% 

.08% 

Felony 
Dispositions6 

25,737 
18,817 
39,602 ___ 5 

--- 5 
40,902 
48,724 ___ 5 

2. Figures do not include the Detroit Recorder's Court. 
3. Includes cases committed to the DOC through June 15, 1984. 
4. Missing cases = 17. 
5. Data unavailable. 

% 

.09% 

.07% 

.08% 

.09% 
.• 07% 

6. Statewide figures provided by the Michigan Administrative Office of 
the Courts. Figures are for fiscal years. 

This information is presented at this point solely for descriptive 

purposes. Once an overview is provided for each of the three states, the 

observed relationships will be discussed in detail. 

2. GBMI Case Processing Characteristics 

a. Georgi a 

Of the 42 circuits in Georgia, only 8 had not handled a GBMI case by 

July 15, 1984. The circuit court rendering the most GBM! verdicts was 
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Atlanta (n =29; 18%), followed by the Stone Mountain (n=14; 9%) and 

Augusta (n=12; 7%) circuits. As might be expected, these circuits 

encompass tha metropolitan At1 anta area and the ci ty of Augusta. Tabl e 4 

provides an overvi.ew of the distribution of cases by circuit. 

Table 4 
Georgia GBM! Cases By Circuit 

Ci rcuit n % Circuit n % 

Alcovy 5 3% Middle 2 1% 
Atlanta 29 18% Mountain 2 1% 
Augusta 12 7% Northeastern 1 1% 
Blue Ridge 5 3% Northern 2 1% 
Brunswick 3 2% Ocmu1gee 1 1% 
Chattahoochee 1 1% Ogeechee 4 2% 
Cherokee 2 1% Piedmont 4 2% 
Cl ayton 2 1% Rome 6 4% 
Conasauga 4 2% South Georgia 4 2% 
Cordele 3 2% Southern 7 4% 
Dougherty 6 4% Southwestern 4 2% 
Eastern 7 4% Stone Mountain 14 9% 
Flint 3 2% Tallapoosa 2 1% 
Gwinnett 2 1% Tifton 6 4% 
Houston 1 1% Waycross 2 1% 
Lookout 2 1% Western 2 1% 
t4acon 8 5% 

Total 161' 100% 

Notes: 

1. Missing cases = 11. 

A total of 72 judges handled the 151 cases for which a presiding 

judicial officer was noted. Of the 72 judges with GBMI experience, 71% 

(n=51) handled one or two cases. Thirteen judges (18%) had rendered 

three such verdicts and eight handled between four and seven GBMI cases. 

The GBM! cases reviewed during data collection emanated from 57 (36%) 

of the 159 counties in Georgia. The counties with the most cases 

included Fulton (n-29; 17%), DeKalb (n=14; 9%), and Richmond (n=11; 7%). 

The statewide distribution by county is presented in Table 5. 
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Table 5 
Georgia GBM! Findings by County 

County 

Appling 
Bacon 
Barrow 
Bartow 
Ben Hill 
Bibb 
Brooks 
Bulloch 
Burke 
Butts 
Camden 
Chatham 
Cherokee 
Cl arke 
C1 ayton 
Cobb 
Columbia 
Decatur 
DeKalb 
Dodge 
Dooly 
Doughterty 
E1 bert 
Emanuel 
Floyd 
Forsyth 
Fulton 
Glynn 
Grady 

Notes: 

n 

1 
1 
1 
2 
2 
8 
1 
3 
1 
2 
2 
7 
3 
3 
2 
3 
1 
2 

14 
1 
1 
6 
1 
1 
6 
1 

29 
1 
1 

1. Missing cases = 8. 

.6% 

.6% 

.6% 
1.0% 
1.0% 
5.0% 

.6% 
2.0% 

.6% 
1.0% 
1.0% 
4.0% 
2.0% 
2.0% 
1.0% 
2.0% 

.6% 
1.0% 
9.0% 

.6% 

.6% 
4.0% 

.6% 

.6% 
4.0% 

.6% 
17.0% 

.6% 

.6% 

*Less than 100% due to rounding. 

County 

Gwinnett 
Habersham 
Hall 
Haralson 
Henry 
Houston 
Jackson 
Lee 
Lowndes 
Madison 
Mitchell 
Murray 
Muscogee 
Newton 
Paulding 
Pickens 
Putnam 
Rabun 
Richmond 
Stewart 
Sumter 
Tift 
Walker 
Walton 
Ware 
Washington 
Whitfield 
Worth 

Total 

n 

2 
1 
2 
1 
1 
1 
2 
1 
6 
1 
1 
3 
1 
1 
1 
1 
1 
1 

11 
1 
2 
3 
2 
4 
1 
1 
1 
3 

1641 

1. 0% 
.6% 

1.0% 
.6% 
.6% 
.6% 

1.0% 
.6% 

4.0% 
.6% 
.6% 

2.0% 
.6% 
.6% 
.6% 
.6% 
.6% 
.6% 

7.0% 
.6% 

1.0% 
2.0% 
1.0% 
2.0% 

.6% 

.6% 

.6% 
2.0% 

99%* 

The data pertaining to pretrial evaluations of GBM! offenders were 

quite limited. Review of the DOR case files revealed that pretrial 

forensic examination reports were rarely incorporated into the offenders' 

correctional records. Reports may not be forwarded routinely to DOR or, 

if they are, they may not be routed to the central, records office. In 

any cas~, the minimal amount of information obtained is not reported here 
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since it is not considered to be representative and might therefore be 

misleading. 

Available records indicate that the great majority (n=137; 86%) of 

GBMI verdicts in Georgia are obtained by plea. Of the 160 cases for 

which such information was collected, only 9% (n=14) of the verdicts were 

rendered by jury trial and 5% (n=9) by bench trial. Table 6 provides an 

annual comparison of GBMI and NGRI findings by type of adjudication. 

Year 

1981 
19821 
1983 
19842 

Notes: 

GBMI 

6 
~ .. '" ..., 

9 

Bench 

NGRI 

13 
18 
12 
* 

43 

Table 6 
Type of Adjudication 

Jury Plea Totals 

GBMI NGRI GBMI NGRI GBMI NGRI 

6 37 56 
3 2 22 20 25 40 
4 2 78 28 88 42 
7 * 34 * 44 * 

14 10 134 85 1573 1384 

1. GBMI statute effective 7/1/82, therefore, GBMI cases encompass a six 
month period during 1982. NGRI cases, however, span the entire year. 

2. GBMI case file data collected through findings rendered as of 7/15/84. 
3. Missing GBMI cases = 15. 
4. Missing NGRI cases = 33. 
* NGRI data not collected for 1984. 

The files of 142 of the GBMI inmates contained reports from the GDCC 

indicating that postconviction evaluations were conducted. Of this 

group, some form of mental health sevices was recommended for 91 (64%). 

The kinds of mental health services suggested included individual and 

group counseling, substance abuse and sex offender counseling, impulse 

control assistance, and the administration of psychotropic medication. 

In 18 cases, no treatment recommendations were offered. The remaining 33 

GBMI offenders (23%) were deemed not in need of treatment at the time of 

evaluation. 
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In most cases, the agency providing treatment was OaR. Unlike the 

Illinois corrections department which has not made use of existing mental 

health transfer procedures, the Georgia DaR transferred at least 17 GBMI 

offenders to DHR for the provision of intensive mental health services. 

Each of these individuals was transferred to the secure forensic unit at 

Central State Hospital in Milledgeville (see Part Two for a discussion of 

interagency transfer procedures.) The DaR treatment data included in the 

central files were generally limited to summaries included with the DHR 

transfer documentation or parole review summaries. With these 

limitations in mind, the following DaR institutions provided initial 

treatment services to 40 GBMI offenders. 

Table 7 
DaR Insti ·~uti ons Provi di ng Ini ti a 1 Treatment 

DaR Facil ity n % 

GA Diag./Class. ·Ctr. 8 20% 
Metro CI (Atlanta) 6 15% 
Central CI 6 15% 
Rutledge CI 6 15% 
Augusta C&MI 5 13% 
Coastal CI 3 7% 
GA Industrial I. 2 5% 
GA State Prison 2 5% 
GA Women's CI 2 5% 

Total 40 100% 

Twenty-two of the GBMI offenders who received mental health services 

did not require psychotropic medication. Of those taking such 

medication, the most frequently prescribed drugs were Thorazine (n=lO), 

Prolixin (n=7), Mellaril (n=7), and Cogentin (n=7). 

Internal administrative procedures limit the institutional placement 

of GBMI offenders that require mental health services. A number of GBMI 

inmates, however, are not considered to be in need of such services. 

Thus, it is not surprising that the current or last location of 
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confinement indicates widespread placement throughout the state 

correctional system. The following table represents the placement 

distribution of GBMI offenders as of August 1984. 

Notes: 

Facility 

Augusta C&MI 
Central CI 
Coastal CI 
GA Industrial I. 
GA Diag./Class. 
GA Women's CI 
Men's CI 
Metro CI 
Putnam CI 
Rutledge CI 
Walker CI 
Ware CI 
Youth. Off. CI 
VA Hospi tal 

Table 8 
Location of Confinement 

n 

26 
11 
14 
25 

Ctr. 24 
11 
2 

25 
1 

13 
1 
1 
1 
1 

Central State Hospital 3 
166 Total 

* Less than 100% due to rounding. 

% 

16.0% 
7.0% 
8.0% 

15.0% 
14.0% 

.7% 

.5% 
15.0% 

.5% 
8.0% 

.5% 

.5% 

.5% 

.5% 
2.0% 

99%* 

At the time of data collection, 83% (n=132) of the GBMI offenders 

studied were still in DOR custody. One inmate died in custody (4%). Of 

the remaining 26 for whom data were available, the type of release 

indicated in the case files were as follows: 
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Notes: 

Paroled 
Di scharged1 
Probation2 
Reversed on appeal 

Total 

Table 9 
Type of Release 

n 

11 
11 
3 
1 

"2"0* 

42% 
42% 
12% 

4% 
100% 

1. Includes offenders whose sentences expired and whose sentences were 
commuted to time served. 

2. Those released to serve the probation portion of a split sentence. 
* Missing cases = 12. 

Summary. Of the 36 circuit courts in Georgia that had rendered GBMI 

verdicts resulting in incarceration, the circ~its processing the largest 

propotion of GBMI cases were Atlanta, Stone Mountain, and Augusta. 

Seventy-two judges have had GBMI case experience, however, the majority 

(71%) have handled only one or two cases. GBMI cases have been channeled 

into the criminal jutice system from only 36% of the coutnies in the 

state. As woulj be expected, 66% of the cases came from urban counties. 

Virtually all of the GBMI offenders committed to the DOR received 

postconviction mental health evaluations. Mental health treatment was 

recommended for at least 64% of those examined. The majority of the 

offenders in need of treatment received mental health services through 

DOR. However, at 1 east 17 GBMI inmates were transferY'ed to DHR for 

intensive treatment. 

At the time of the study, Georgia's GBMl offenders were housed in 

fourteen of the DORis facilities. Four additional inmates were receiving 
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treatment at mental health facilities. In addition, 83% of the 

population studies were still in custody in August 1984. 

b. III inoi s 

Of the 133 cases that have resulted in GBMI verdicts in Illinois, 

every circuit handled at least one except the Eighth Circuit Court. A 

plurality of the GBMI verdicts were rendered by one of three circuit 

courts: Cook County C'ircuit (26%), Tenth Circuit (10%), and Nineteenth 

Ci rcuit (9%) • The breakdown for the entire state is presented in Table 

10: 

Table 10 
GBMI Cases by Circuit Court 

Ci rcuit n % Ci rcuit n % 

Cook 34 26% 11th 3 2% 
1st 5 4% 12th 8 6% 
2nd 3 2% 13th 6 5% 
3rd 1 1% 14th 4 3% 
4th 2 1% 15th 5 4% 
5th 2 1% 16th 4 3% 
6th 3 2% 17th 5 4% 
7th 6 5% 18th 5 4% 
8th 0 19th 12 9% 
9th 4 3% 20th 5 4% 
10th 13 10% TOTAL T!O'* ~ 

Notes: 

* Missing cases = 3. 

in all, the 131 cases (for which data were available) were handled by a 

total of 83 judges. Seventy-four of those judges handled one or two 

cases each. Nine judges, however, had more extensive experience with 

GBM! cases, with each rendering between three and seven GBMI findings. 

Of the 102 counties in the state, GBMI verdicts have been rendered in 

43 (42%). As evident from the preceding data, the largest proportion 

\'1ere from Cook County (26%; n = 34). Lake and Peoria Counties 
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contributed 10 cases or 71 each. Table 11 provides a complete picture of 

GBMI verdicts by county. 

Table 11 
Illinois GBM! Findings by County 

County n % County n 1 

Boone 2 1% Livingston 1 1% 
Bureau 1 1% Madison 1 1% 
Clark 1 1% Marion 2 1% 
Coles 1 1% McClean 3 2% 
Cook 34 26% McHenry 2 1% 
DeKalb 1 1% Mercer 1 1% 
Douglas 1 1% Morgan 3 2% 
DuPage 5 4% Moultrie 1 1% 
Ford 1 1% Peoria 10 81 
Franklin 1 1% Perry 2 1% 
Fulton 1 1% Piatt 1 1% 
Grundy 1 1% Rock Island 2 1% 
Hancock 1 1% Sangamon 2 1% 
Jackson 3 2% Stark 2 1% 
Jefferson 1 1% St. Clair 3 2% 
Kane 2 1% Stephenson 3 2% 
Kankakee 8 6% Tazewell 1 1% 
Kendall 1 1% Union 1 1% 
Knox 2 1% Whiteside 1 1% 
Lake 10 8% Will 1 1% 
LaSall e 4 3% Winnebago 3 2% 
Lee 3 2% 

Total m* ~** 

Notes: 

* Missing cases = 2. 
** Less than 100% due to rounding. 

By grouping the counties according to the Census Bureau·s urban/rural 

index, a measure can be obtained for the proportion of GBMI cases 

emanating from urban and rural areas. As one would expect, an 

overwhelming majority of the GBMI verdicts occur in urban counties. 

Specifically, 83% (n = 109) of the GBf4I verdicts were rendered in 

counties designated by the Census Bureau as being more than 50% urban. 
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Due to the decentralized nature of Illinois' pretrial forensic 

evaluation process, infornmtion about this portion of the process is 

limited. DOC records for 44 offenders (33% of the GBM! population) . ' 

contained data about the type of pretrial evaluation conducted. For most 

defendants (n=25; 56%), both competency and criminal responsibility 

evaluations were conducted at the same time. Official records indicate 

that of the 44 defendants, at least 17 (33%) were evaluated more than 

once prior to adjudication. 

Even less data are available about the location in which pretrial 

evaluations occur. A certain amount of variation would be expected, 

considering the numerous possibilities available to the 102 counties in 

the state. A1 though such infonnati on coul d be obtai ned for only 31, 

cases, this expectation appears to be supported. Twelve evaluations 

(39%) were conducted in a county jail. The remaining 31 evaluations took 

place at a court clinic or specialized forensic facility (n=9; 29%), a 

community mental health facility (n=4; 13%), a state mental health 

facility (n=4;13%), or in a doctor's office (n=2; 6%). 

A total of 66 pretrial evaluation reports were reviewed during data 

collection. Of the evaluations conducted at the request of the 

prosecution, 60% were completed by a mental health professional employed 

by a state or county agency (n = 21). The other 40% were conducted by a 

private practitioner (n = 14). The proportions are similar for the 31 

evaluations for which records were reviewed in which defense counsel 

requested the examination, with 68% (n = 21) conducted by a government 

employee and 34% (n = 10) by a private professional. 
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The findings and recommendations of pretrial examinations conducted 

at the request of prosecutors and defense attorneys differ slightly. Of 

the 131 records reviewed, 29 cases contained evaluation reports submitted 

by both prosecution and defense counsel. In seven cases (24%), thf~ 

initial issue raised was that of competency. There was complete 

agreement between the defense and prosecution experts in each of these 

cases, with four defendants recommended as unfit and three as fit for 

trial. Divergent recommendations were evident, however, when the issue 

of criminal responsibility was addressed. Experts for the prosecution 

found no m,enta 1 illness in 10 cases as opposed to two by defense 

experts. In addition, findings of mental illness that did not meet the 

criteria for legal insanity were more frequently offered by defense 

evaluators (n = 15) than experts for the prosecution (n = 9). 

Recommendations in favor of insanity acquittals were more similar with 

three and five for prosecution and defense experts respectively. 

Available data pertaining to the type of adjudication were sparse. 

Of the 89 cases in which such information was obtained, the majority of 

the findings (n = 65; 58%) were reached by plea. It is likely that this 

proportion is actually higher since at least 78 offenders entered a GBMI 

plea during pretrial proceedings. Bench trials resulted in another 20 

GBMI findings (23%) while the smallest number were rendered by jury trial 

(n = 11; "'2%). Table 12 summarizes this distribution by year for those 

cases where this was possible. 
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Table 12 
GBMI Findings by Year and Type of Adjudication 

Bench Jury Plea Unknown Totals 

1981 1 2 5 3 10 ( 8%) 
1982 6 3 23 1'1 43 (33%) 
1983 8 5 23 23 59 (46%) 
19842 5 1 6 5 17 (13% ) 

'19 IT "51 42" 1 29*{l 00%) 

Notes: 

1. GBMI statute effective September 17, 1981. 
2. Includes cases through May 15, 1984. 
3. Missing cases = 4. 

Following a finding of GBMI, presentence investigations were 

conducted for at least 70 of the offenders. Of these 70 individuals, 

only four (6%) received favorable recommendations for probation 

placement. (There may well be other defendants who were found GBMI and 

placed on probation, however, this subgroup could not be included in the 

study population). Each of the four 'ind'ividuals sentenced to probation 

ultimately had their probation revoked, which placed them in the DOC GBMI 

population studied. 

Case file records of 128 GBMI offenders indicate that a 

postconviction mental health evaluation was conducted following 

commitment to the DOC. Detailed documentation was available for 121 

cases, including treatment recommendations as follows: 
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Notes: 

Table 13 

Treatment Recommendations for GBMI Offenders 

No Recommendation 
No Treatment 
Treatment 
Medication only' 

Total 

n 

22 
8 

39 
52 

121 * 

18% 
7% 

32% 
43% 

TO'U% 

1. The only treatment recommendation information evident in the 
evaluation report pertained solely to psychotropic medication. 

* Missing cases = 12. 

Limited data concerning the actual provision of mental health 

services were also collected. (It should be noted that individual 

counselors and mental health professionals maintain separate treatment 

records that were not accessible by research staff. The extent of formal 

treatment documentation in each inmate file, therefore, varies 

considerably depending on the recordkeeping habits of each counselor.) 

The records of 48 of the 131 GBMI offenders studied (37%) contained 

information about treatment. Of these 48 offenders, the majority (n = 
69; 33%) received some form of mental health services including 

individual and/or group counseling, sex offender programming, assistance 

with substance abuse problems, and psychotropic medication. Records for 

fifteen (3l%) of the 8BMI offenders indicated that no mental health 

treatment was provided other than psychotropic medication. 

On the other hand, the administration of psychotropic medication was 

well documented in the case files examined. Of the 131 files reviewed, 

116 offenders (89%) received at least one type of medication. The drugs 
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most frequently given were Sinequan (n = 15), Thorazine (n = 13), and 

Mellaril (n = 11). 

The GBMI offenders who received mental health services were all 

treated by the DOC except one who was transferred to the DMHDD as 

incompetent for sentencing. Of the 122. individuals for whom treatment 

information was available, the nine primary DOC treating facilities were: 

Table 14 

DOC Facilities Providing Initial Treatment 

Facility n % 

Menard Psych 64 b2% 
Sheridfn 9 7% 
Dwight 9 7% 
Joliet 8 7% 
Menard 8 7% 
Logan 6 5% 
Graham 3 2% 
Centralia 2 2% 
Pontiac 2 2% 
No treatment 11 9% 

Total 122* "'f"O'O% 

Notes: 

l. 
* 

Dwight Correctional Center is the DOCls female facility. 
Missing cases = 9. 

An effort was made to track any institutional transfers executed f.or 

the purpose of providing mental health services. Nineteen GBMI offenders 

were transferred for this reason, all to the Menard Psychiatric Center. 

As one would expect, the data simply verify the anticipated use of the 

DOCls specialized psychiatric facility in Chester. 

Although Menard Psychiatric Center is clearly the placement of choice 

for GBM! offenders requiring intensive mental health treatment, GBMI 

offenders are routinely assigned to DOC facilities throughout the 
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state. The twelve facilities representing the institution of current 

confinement (or last point of confinement for those released) are listed 

in Tabl e 15: 

Table 15 

Location of Confinement 

Notes: 

Facility 

Menard Psych 1 
Menardl 
Sheridan2 
Logan2 
Dwight4 
Centralia2 
J01iet1

2 Graham 
Ponti ac 1 
Statevillel 
Vienna3 
Vandalia2 

Total 

1. Maximum security f&cility. 
2. Medium security facility. 
3. Minimum security facility. 

n 

51 
21 
11 
10 

9 
7 
6 
5 
5 
5 
2 
1 

m 

4. Female facility, all custody levels. 

38% 
16% 

8% 
7% 
7% 
5% 
5% 
4% 
4% 
4% 
1% 
1% 

ll)(J% 

It is clear that the majority of GBM! offenders (66%; n = 88) are 

assigned to maximum security facilities in Illinois. Only one GBMI 

offender has been placed in a minimum security institution. In addition, 

the data indicate that 79 (61%) of the incarcerated GBMI population are 

assigned to the general prison population. Those GBMI offenders (n = 39; 

51%) assigned to Menard Psychiatric Center are, due to treatment needs, 

housed in what project staff have define1 as a specialized mental health 

facility or unit. 
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Data collection activities in Illinois encompassed a two week period 

in the middle of June, 1984. At that time, 85 (70%) of the 133 GBMI 

offenders were still in DOC custody. Four inmates (3%) were released 

when their sentences expired. Thirty-two i26%} were released on 

mandatory supervised release. Finally, one GBMI offender (l%) died in 

custody. 

Summary. Between September 17, 1981 and May 15, 1984 (2.75 years), 

133 GBMI findings were rendered that resulted in DOC commitment. The 

verdict has been used statewide, encompassing 20 of the 21 state judicial 

circuits and 43 of the 102 counties. 

Unfortunately, the localized pretrial forensic evaluation process 

hampered the collection of representative information about pretrial 

examinations. However, it is clear that both government and private 

mental health professionals are conducting pretrial evaluations in a 

variety of locations. It would appear that the consensus that is often 

achieved among defense and prosecution experts on the issue of competency 

does not necessarily hold for issues of criminal responsibility. 

Data on the means of adjudicating GBM! offenders were also limited. 

The available data indicate that most GBM! verdicts are the result of a 

plea. Following conviction, virtually all members of the study 

population received a postconviction evaluation prior to institutional 

placement. Some form of treatment was recommended for 75% of the GBMI 

offenders and available data indicate that most do in fact receive 

treatment during their incarceration. Most GBMI inmates are assigned to 
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maximum security facilities and, due to the relatively short time frame 

involved, only 36 had been released from custodY at the time of the study. 

c. Michigan 

Of the 239 GBM! cases that resulted in incarceration, data were 

collected for 232 of the offenders. These cases were spread over 33 of 

the circuit courts and the Detroit Recorder's Court. As would be 

expected, the largest proportion of GBMI cases were rendered in the 

Detroit Recorder's Court (31%; n = 71). The Third Circuit Court was 

second, deciding 13% (n = 30) of the cases in the state, with the Seventh 

Circuit placing a distant third at 8% (n = 19). The distribution of 

cases in the remaining 31 courts was as follows: 

Number Number 
Cases Courts 

1-3 
4-6 
7~4 

Total 

23 
3 
5 
~ 

Within these courts, the GBMI cases were handled by a total of 132 

judges. The judge with the most experience was involved with eight 

cases. Ninety-two percent of the judges, however, handled between one 

and three cases each. 

A delineation of cases by county yields a similar pattern to that 

noted above. Thirty-six counties in Michigan have generated GBMI cases, 

with 75% (n=170) coming from only six counties. As can be surmised from 

the court data, a plurality (43%; n=99) of the cases occurred in Wayne 

county. Table 16 details the GBM! findings for the state by county. 
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Table 16 
Michigan GBM! Findings by County 

n % n % 

Alger 1 .4% Macomb 6 3.0% 
Alpena 1 .4% Manistee 1 .4% 
Bay 2 .8% Marquette 3 1.0% 
Berrien 1 .4% Menominee 1 .4% 
Calhoun 2 .8% Midland 2 .8% 
Cass 1 .4% Monroe 4 2.0% 
Crawford 1 .4% Montcalm 1 .4% 
Delta 1 .4% Muskegon 3 1.0% 
Eaton 1 .4% Oakland 15 7. (J'J, 
Genesee 18 8.0% Ontonagan 1 .4% 
Gogebic 1 .4% Ottawa 1 .4% 
Huron 1 .4% Presque Isle 1 .4% 
Ingham 13 6.0% Saginaw 11 5.0% 
Iosco 1 .4% Shiawassee 1 .4% 
Iron 1 .4% St. Clair 3 1. 0% 
Jackson 3 1.0% Washtenaw 8 3.0% 
Kalamazoo 6 3.0% Wayne 99 43.0% 
Kent 14 6.0% 
Livingston 2 .8% Total 232* 100.4%** 

Notes: 

* Missing cases = 7. 
** Greater than 100% due to rounding. 

Data were available for 223 of the GBMI cases (94%). The initial 

pretrial evaluation records for most offenders (n=202; 85%), regardless 

of whether the examination was requested by the prosecution, defense, or 

the court itself, indicate that the exam was conducted by a state or 

local government mental health professional. Recalling the centralized 

evaluation process described earlier, it is no surprise that 74% (n=166) 

of the defendants were evaluated at CFP and another 22% (n=49) at the 

Detroit Recorder's Court Clinic. The initial examination for 95 

offenders (43%) involved only a competency evaluation. Twenty-six 

percent (n=57) received only a criminal responsibility exam while both 

competency and criminal responsibility evaluations were conducted for 29% 
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(n=65) of the defendants. Interestingly, the records for three of the 

individuals indicated that a specific determination concerning the GBMI 

verdict was requested. At least 142 of the defendants (61%) received 

more than one forensic evaluation before a verdict was rendered. 

Pretrial recommendations focusing on competency and/or criminal 

responsibility were included in the records of 225 defendants (95%). 

Grouped by requestor (e.g., (1) court or prosecution and (2) defense), 

some variation in the findings appear. For example, a larger proportion 

(13%) of the cases evaluated for the defense recommended NGRI findings 

than those conducted for the prosecution or court (5%). In addition, 

evaluations initiated by the state were more likely to result in a 

finding unfavorable to an insanity acquittal (39% as opposed to 4% for 

defense evaluations). The following table provides a more complete 

portrait of the recommendations embedded in the pretrial evaluation 

records of defendants ultimately found GBMI: 

Tab1 e 17 
Pre-Trial Recommendation by Requestor 

Requestor 

Court/ 
Prosecution Defense 
n % n % 

NGRI 7 3% 8 13% 
Mentally i 11 32 14% 10 17% 
Responsible 56 25% 1 2% 
Competent 46 20% 4 7% 
Incompetent 32 14% 3 5% 
Competent & Sane 32 14% 1 2% 
Incompetent & Insane 5 2% 
No recommendation 15 7% 32 54% 

Total 225 99%* 59 100% 

Notes: 

* Less than 100% due to rounding. 
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A review of the methods by which GBM! verdicts are rendered suggests 

that pleas are the most frequent. Of the 211 GBM! cases for which such 

data were collected, 51% (n=107) were obtained by plea, 29% (n=61) by 

jury trial, and 20% (n=43) by bench trial. Adjudication information is 

presented by year in Table 18. 

Tab1 e 18 
GBM! Findings by Year and Type of Adjudication 

Year Bench Jury Plea Total 

19751 
1976 4 7 11 
1977 3 5 11 19 
1978 4 4 4 12 
1979 4 9 15 28 
1980 3 8 16 27 
1981 10 13 18 41 
1982 8 3 22 33 
1983 9 12 12 33 
19842 2 3 2 7 

43 (20%) 61 (29%) 107 (51 %) 211* 

Notes: 

1. 

2. 
* 

GBM! statute effective August 6, 1975. Cases therefore encompass a 
five-month period for 1975. 
Includes cases committed to the DOC through June 15, 1984. 
Missing cases = 28. 

Official case file records indicate that, upon conviction, at least 

217 GBM! offenders (91%) received mental health evaluations at a DOC 

diagnostic facility. Of those known to be evaluated, 171 (72%) were 

recommended for some form of mental health services including 

psychotherapy, individual or group counseling, sex offender or substance 

abuse assistance programs, and/or psychotropic medication. Information 

about the actual provision of treatment was less complete than diagnostic 

data. 
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Of the 114 files of GBMI offenders examined closely, (limited by the 

type and location of available treatment information), 72 (63%) received 

some type of mental health services in accordance with the 

recommendations reported above. Many (at least 25) were treated on a 

weekly basis, while 11 received daily professional attention. The 

medication most frequently administered was Thorazine (12%; n=17), 

followed by Prolixin (10%; n=14) and Cogentin (9%; n=12 with an N of 

144). At 1 east 67 of the i ncarcer'ated GBMI offenders requi red no 

psychotropic medication. 

The initial period of mental health treatment for most of the GBMI 

group (76%; n=120) was provided by the DOC. It is understandable that 

our data would indicate the institutions most frequently providing 

services as the SPSM and the Riverside psychiatric facility. In at least 

seven instances (4%), the GBMI inmate was transferred to the DMH for 

intensive treatment at CFP (n=6) or Northville (n=l). In 70 cases, a 

second period of treatment was instituted following an administrative 

transfer specifically for that purpose. Of those transferred, 60% (n=42) 

were moved from DOC institutions to DMH facilities. The vast majority 

(90%; n=38) were transferred to the CFP. Again, most of those 

transferred within the DOC entered SPSM or Riverside for continuation of 

mental health treatment. As of mid-July 1984, the largest proportions of 

GBMI offenders were confined at SPSM (20%) and Riverside (17%). The 

distribution of incarcerated GBM! felons is presented in Table 19. 
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Tab'le 19 
Location of Confinement 

Facility n % 

SPSM 63 39.0% 
Riversi de 40 25.0% 
Kinross 14 9.0% 
HVWF 11 7. 00, 
Ionia 9 5.0% 
CFP-DMH 8 5.00, 
Marquette 7 4.0% 
HVMF 2 1000, 
Muskegon 2 1.0% 
Comp OJ i bway 1 .6% 
Cassi dy 1 .6% 
Ingham Med. Ctr. 1 .6% 
Michigan Trng Unit 1 .6% 
Parole Camp 1 .6% 
Reception Center 1 .6% 
Waterloo 1 .6% 

Subtotal 163 100.2%** 

Released to court 2 

Total 165* 

Notes: 

* Missing cases = 74. 
** Greater than 100% due to rounding. 

Corrections case files indicated that at least 76 of the 239 GBMI 

offenders (24%) were no longer in custody ten years after the alternative 

verdict was instituted. Most of the inmates (74%; n=56) were released on 

parole. At least 9% (n=7) entered the community with the stipulation 

that outpatient mental health treatment be obtained. Data describing the 

type of release mechanisms for GBMI offenders in Michigan are presented 

in the following table: 
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Notes: 

Table 20 
Typ·s of Rel ease 

Paroled 
Furlough/Outpatient 
Sentence expired* 
Reversed on appeal 
Absconded 
Deceased 

Total 

n 

56 
8 
7 
2 
2 
1 

76 

74% 
10% 

9% 
3% 
3% 
1% 

100% 

* Includes five offenders whose sentences were commuted to time served. 

Summary. During the ten years since the GBMI verdict was implemented 

in Michigan, 239 offenders have been found GBMI and committed to the 

DOC. The majority of the GBMI cases have come from major metropolitan 

areas. Fifty one percent of the GBMI findings were obtained by plea, 29% 

by jury trial, and the remainder by bench trial. 

Once incarcerated and evaluated, 72% of the offenders were deemed in 

need of mental health services. Available data indicated that at least 

63% actually received some fonn of mental health treatment while in 

prison. At least 7 offenders were transferred to CFP for initial 

intensive services. Following periods of treatment at DOC facilities, an 

additional 42 inmates were transferred to CFP for treatment. Only 24% of 

the GBMI offenders have been released from prison, the majority on parole. 

3. Characteristics of GBMI Offenders 

a. Georg; a 

The demographic composition of Georgia1s incarcerated GBM! offenders 

is basically male and youthful. Of the offenders for whom infonnation 

was obtained, 93% (n = 156) are male and a corresponding 7% (n = 11) are 
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femal e. The average (I,ge at convi cti on was 31, wi th a range from 15-74 

years old. A more comprehensive look at age is presented below. 

Notes: 

Age Range 

15 - 25 yrs. 
26 - 35 yrs. 
36 - 45 yrs. 
46 - 55 yrs. 
56 and over 

Total 

* Missing cases = 8. 

Tabl e 21 
Age at Conviction 

n 

64 
66 
16 
13 

5 
164* 

39% 
40% 
10% 

8% 
3cr 

Tod%" 

The race of GBMI offenders is split almost evenly between whites and 

nonwhites with 52% (n = 88) and 48% (n = 80) falling into the two 

respective categories. In comparison, the overall prison population in 

Georgia (as of May 1984) is 95% male and 5% female, 41% and 59% white and 

nonwhite respectively, and the average age is 30 years old • 

The data indicate that the largest proportion of GBMI offenders were 

both charged and convicted of crimes against persons. Fifteen percent 

(n = 25) were convicted of murder, manslaughter, or attempted murder and 

23% (0 = 39) were involved in sexual offenses. In comparison, 15% of the 

general prison population was also convicted of murder, however, only 7% 

were incarcerated for sex offenses. In addition, 20% of DOR inmates 

committed robberies compared with 8% of the GBMI offenders. Furthermore, 

46% (n = 77) of the GBMI offenders were convicted of more than one 

offense, although 52% (n = 88) had originally been charged with multiple 

offenses. Complete charge and conviction data for the most serious 

offenses committed by GBMI offenders are presented in Table 22. 
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Table 22 

GBMI Offe·Y1ses by Charge and Convi cti on 

Offense Charge Conviction 

Notes: 

Murder1 
Sexual-Adult 
Sexual-Child 
Robbery 
Kidnapping 
Assaults 
Arson 
Burglary 
Theft 
Other 

Total 

n 

25 
13 
29 
16 

6 
30 
4 

20 
19 
6 

168* 

% 

15% 
8% 

17% 
9% 
4% 

18% 
2% 

12% 
11% 

4% 
100% 

1. Includes manslaughter and attempted murder. 
* Missing cases = 4. 
** Less than 100% due to rounding. 

n 

25 
10 
29 
14 

5 
34 
5 

22 
19 
5 

168* 

% 

15% 
6%. 

17% 
8% 
3% 

20% 
3% 

13% 
11% 

3% 
-99%** 

Pretrial diagnostic data were available for only 34 (20%) GBMI 

offenders. Due to the risk of misrepresentation, these data will not be 

reported here. Postsentence diagnostic information, on the other hand, 

was more readily available. Of the 134 GBMI offenders whose DaR records 

included such data, the largest proportion (39%) were labeled as 

psychotic. A complete breakdown by postconviction evaluation diagnosis 

is presented below. 
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Notes: 

Table 23 

Post-conviction Diagnoses 
for GBMI Offenders 

Psychotic 
Affective Disorder 
Nonpsychotic Disorder 
Unspecified M.I. 
No mental illness 
No diagnosis 

Total 

n 

52 
2 

36 
3 

28 
13 

T34* 

% 

39% 
2% 

27% 
2% 

20% 
10% 

"TOOI 

* Missing cases = 38. 

The average sentence received by GBMI offenders was 11.76 years, with 

a range of 1 - 50 years (excluding life sentences). In compari~on, the 

average sentence for all offenders committed to DOR is just over nine 

years. Of the 166 offenders for whom sentencing data were collected, the 

largest proportion (33%; n=53) received sentences of between 6-10 years. 

Eleven percent (n = 18) were sentenced to life imprisonment. In 

addition, 54 (33%) received split sentences that required a period of 

between 2 and 29 years be served on probation after a period of 

incarceration. This is no different from the rest of the inmate 

populatiotl of whom 30% received spl it sentences. As a whole, the 

sentences received by GBMI and non-GBMI inmates were: 
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Table 24 

Sentences Received by GBMI and Guilty Offenders 

GBMI Gui1 ty 1 

Sentence n % n % 

1 = 5 yrse 38 23% 5,229 36% 
6 -10yrs. 53 33% 3,779 26% 
11 - 15 yrs. 21 12% 1,712 12% 
16 and over 36 21 % 1,788 12% 
Life 18 11% 2,048 14% 

Total 166* 100% 14,556 100% 

Notes: 

1. Data taken from aggregate DOR data for entire prison population minus 
GBMI offenders. 

* Missing cases = 6. 

As of August 1984, at least 27 GBMI offenders had been released from 

prison. Of the 25 for whom confinement periods could be calculated, 18 

(72%) served less than one year. The remaining 7 inmates served between 

one and two years. 

Criminal history information was available for 136 of the GBMI 

offenders. Of the 136, 23% (n = 31) had no prior record compared to 14% 

of the non~GBMI population. Of those with a prior record, only one had 

been convicted of murder. The majority (79%) had been convicted of 

property crimes. In addition, 63% (n = 85) had never been incarcerated 

prior to the instant offense(s). This was higher than the proportion of 

guilty offenders in this category (52%). 

Information pertaining to the mental health history was located and 

collected for 109 GBMI offenders. Of the 109 inmates, 15 (13%) had no 

prior mental health contacts. However, 72% (n = 78) had been committed 

to a state mental health facility and another 15% (n = 16) received 
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treatment at Veteran's Administration, military, community, or private 

mental health faci1ties. At least 25% (n = 28) of those treated were in 

an involuntary patient status at the time. Two individuals were admitted 

by their parents to psychiatric faci1ties while minors. Five others had 

been found NGRI and seven were deemed incompetent to stand trial at some 

point prior to the instant offense(s). 

Summary. Incarcerated GBMI offenders in Georgia tend to be males who 

are relatively young, usually under 35 years of age. The racial 

composition is almost a fifty-fifty split between whites and nonwhites. 

Furthermore, GBMI inmates tend to be convicted of serious crimes against 

persons a.s opposed to being property offenses. The majority of the 

offenders were sentenced to 10 years or less although 11% received 

sentences of life imprisonment. However, guilty offenders appear to get 

shorter sentences overall (36% received 1-5 year sentences as opposed to 

23% for GBMIs and 12% received sentences of 16 years or longer as 

compared to 21% of GBMIs). In addition, most members of the GBMI 

population had both some prior criminal and mental health history. 

b. I11 i noi s 

Of the 133 GBMI offenders incarcerated in Illinois as of June 15, 

1984, 93% (n = 124) were male and 7% (n = 9) were female. This breakdown 

is similar to that of the total prison populatio~ (97% male, 3% female). 

The raci a 1 compos i ti en of the GBMI group \vas determi ned to be 70% whi te 

(n = 92) and 30% nonwhite (n = 39). This contrasts sharply with the 

racial composition of the overall prison population which is virtually 

the exact opposite (32% white, 68% nonwhite). In contrast, as Table 25 
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indicates, the GBMI popu1ation 1 s proportions by age mirror that of the 

general prison population. 

Table 25 
Age of GBMI and Guilty Offenders 

GBM! Total 
Age Range Offenders DOC 

17-25 yrs 37% 39% 
26-40 yrs 52% 52% 
41 and over 11% 9% 

Total 100% 100% 

Of the 131 GBMI offenders for whom data were obtained, the most 

serious offense charged was grouped into nine categories for descriptive 

purposes. The largest proportion of offenders (28%) were charged with 

murder, followed by defendants accused of committing criminal sexual acts 

with a child (15%). Fifty-five percent (n = 71) were charged with only 

one crime while the remainder were charged with two or more offenses. Of , 

those charged with two or more crimes, only one (l%) was charged with 

murder and 11 (8%) included serious sexual offenses. 

Very little variation is evident between the original offense(s) 

charged and the offense(s} of conviction. A proportional comparison of 

the most serious conviction offenses reveals that 25% (n = 33) of the 

GBMI offenders were convicted of murder. Sex offenses accounted for 

another 22% (n = 28) of the convictions. The majority of the GBMI 

inmates (n = 85; 65%) were convicted of only one offense. Of those 

convicted of multiple offenses, only one included a second conviction for 

murder. A complete delineation of the most serious charges and 

conviction offenses ;s presented in Table 26. 
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Murder1 
Sex Offenses2 
Sex Offenses3 
Robbery 
Personal Injury 
Arson 
Burg1 ary 
Thefts 
Other 

Total 

Notes: 

GBMI 

Table 26 

Offenses by Charge and Conviction 

Offense Charged Conviction Offense 

n % n % 

36 28% 33 25% 
10 8% 9 7% 
20 15% 19 15% 
8 6% 7 5% 

15 11% 19 15% 
7 5% 9 7% 

16 12% 15 12% 
6 5% ,7 5% 

13 10% 12 9% 

131* 100% 130** 100% 

1. Includes manslaughter and attempted murders. 
2. Includes all sexual offenses involving an adult victim. 
3. Includes all sexual offenses involving a child victim. 
* Missing cases = 2. 
** Missing cases = 3. 

Diagnoses offered following pretrial forensic evaluations varied 

depending on whether the examination was conducted at the request of the 

prosecuti on or defense. More comprehensi ve di agnosti c data \-Jere 

available from the postconviction evaluation reports completed by DOC 

classification staff. Table 27 presents comparative diagnostic data for 

pretrial and postconviction evaluations. 

Illinois· determinate sentencing structure involves the setting of 

minimum and maximum release dates. Focusing on potential minimum 

sentences, the majority of GBMI offenders (n = 79; 73%) fall into the 1~5 

year sentence category. When maximum sentences were calculated, however, 

only 63% of the GBMI population remains in that category. The average 

maximum sentence was 5.34 years, and the average minimum sentence 

received by GBMI offenders was 3.44 years. The range for maximum and 

minimum sentences was 1-18 years and 2 months - 15 years respectively. 

The grouped sentencing data are presented in Table 28. 
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Pretri al 
Evaluation - n 
Prosecution % 

Pretri al 
Evaluation - n 
Defense % 

Post Conv. 
Evaluation - n 
DOC % 

Notes: 

- - -

Tabel 27 
Diagnosisl By Evaluation Type 

Non- Psycho- SUbst, Men~allY 
Psychotic2 Affective3 Psychotic4 Organic5 Sexual 6 Abuse III None 

9 
21% 

14 
32% 

39 
31% 

-

2 5 1 2 1 2 
5% 12% 2% 5% 2% 5% 

2 12 1 1 1 2 
5% 27% 2% 2% 2% 5% 

16 32 8 3 8 1 
13% 26% 7% 2% 7% 1% 

1. The DSM II and III were used to guide diagnostic classification. 
2. Includes schizophrenia, paranoia, and other psychotic disorders. 
3. Includes affective disorders such as depression and dysthymic, 

cyclothymic, and bipolar disorders. 
4. Includes non-psychotic disorders such as personality disorders, 

neuroses, and schizoid personalities. 
5. Includes all organically based mental disorders (except those 

related to substance abuse) such as mental retardation, organic 
brain syndrome, and developmental disabilities. 

6. Includes pedophilia, sexual orientation disturbances, fetishism, etc. 
7. Includes disorders related to alcohol or drug abuse. 
8. Evaluation report indicated the existence of a mental illness without 

providing a specific diagnosis. 

6 
13% 

1 
2% 

14 
11% 

9. Includes those i~idu~wh0llire 1ii.eva~ed iiIlor whom diagnosis 
_"as"errWl!l - -

10 
Diag-
nosis9 Total 

15 43 
35% 100% 

10 44 
23% 100% 

3 124 
2% 100% 

- - -



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Table 28 
Minimum and Maximum Sentences Received 

by GBMI Offenders 

Notes: 

Sentence 

1-5 yrs. 
6-10 yrs. 
11-15 yrs. 
16-20 yrs. 

Total 

* Missing cases = 30. 
** Missing cases = 41. 

Maximum 
n % 

65 63% 
26 25% 
7 7% 
5 5% 

103* 100% 

Minimum 
n % 

73 79% 
12 13% 
6 7% 
1 1% 

92** 100% 

The actual time served was calculated for the 26 GBMI offenders for 

whom the necessary data elements were available (i.e., release date minus 

conviction date). Of the 26, 50% (n = 13) were released in one year or 

less. The other 50% were confined between one and two years. The 

majority of the GBMI group (n = 70; 85%) were still in custody at the 

time of the study. In comparison, the average adult felon in 1982 was 

confined for 2.3 years with a range of .01-30.6 years. Although the 

maximum period noted is longer than any GBMI offender's sentence, the 

mean period of incarceration for guilty offenders is in line with that of 

at least 50% of the GBMI population. 

The mental health history of incarcerated GBMI offenders is also of 

interest. Information was available for 91 of the 133 offenders in the 

population (68%). Of the 91 individuals, almost a third (n = 27; 3~h) 

had no record of previous mental health treatment of any kind. Of the 62 

offenders with at least one period of prior treatment, 65% (n = 40) had 

been treated in a state mental hospital. The remaining third were 

treated in private hospitals or by private mental health professional 
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(n = 7; 11%), at community mental health facilities (n = 7; ll%), at VA 

hospitals (n = 6; 10%), and in criminal or forensic facilities (n = 2; 

3%). The majority (n = 56; 28%) received treatment on an involuntary 

basis (including two parental admissions of minors). Eighteen were held 

on involuntary civil commitments, f~ur had been found incompetent to 

stand trial, and two had been acquitted by reason of insanity on earlier 

charges. Furthermore, 26% (n = 21) of the 131 GBMI offenders studied had 

experienced more than three prior periods of mental health treatment. 

Information about the GBMI offenders' criminal history was also 

collected. Of the 129 individuals for whom data were available, 26% 

(n = 34) had no criminal history whatsoever. The most recent criminal 

record of the remaining 74% encompassed the following offenses: 

Table 29 
Prior Offenses Committed by GBMI Offenders 

n % 

Murder 1 1% 
Sexual Offenses 8 6% 
Serious Personal Crimes 31 24% 
Serious Property Crimes 37 29% 
Other 18 14% 

Subtotal 95 74% 
No record 34 26% 

Total 129 100% 

Sixty percent (n = 71) of the GBMI population had never been 

incarcerated before. However, 30% had served time in jail and/or prison 

on two or more occcasions in the past. In addition, 30% had completed at 

least one period of probation prior to the instant offense(s). 

Of the 36 released offenders, 17% (6) had been rearrested. Three 

were convicted on new charges {one burglary, two public nuisance 

offenses} while the other three were returned to prison on parole 

violations. 
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Summary. The GBMI population in Illinois is predominantly white 

(70%), contrasting sharply with the racial composition of the prison 

population as a whole which is 68% nonwhite and 32% white. A majority of 

the offenders were charged with and convicted of only one offense, 

usually a crime against a person rather than a property crime. 

Pretrial diagnostic data were limited, however, evaluations requested 

by the defense resulted in diagnoses of psychosis more frequently than 

those requested by the prosecution. Postconviction evaluations of GBMI 

offenders categorized 31% of the population as psychotic, 26% as 

nonpsychotic, and 13% as having affective disorders. Eleven percent were 

viewed as having no mental illness at the time of evaluation. 

The typical minimum sentence imposed on a GBMI offender was within 

the 1-5 year range while maximum sentences ranged up to 20 years. Of the 

26 GBMI offenders released thus far, 50% served one year or less. 

Eighty-five percent of the population was still in custody. 

Approximately one third of the group had no record of prior mental 

health treatment while 26% had extensive treatment histories. In 

addition, 60% of the GBMI population had never been incarcerated before 

and 26% had no criminal history whatsoever. 

c. Michigan 

The majority of the GBMI population in Michigan, like the general 

prison population, is male with 220 men (95%) and 11 women (5%). 

Racially, the group is split 52% white (n = 121) and 48% (n = 110) 

nonwhite (including 103 Blacks, 3 Mideastern, 2 Hispanic, and one each 

Oriental and Native American). GBMI offenders range in age from 17 to 74 
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years old with an average age of 31 years. The age at conviction of the 

GBM! group can be presented as follows: 

Age Range 

11 - 25 yrs. 
26 - 35 yrs. 
36 - 45 yrs. 
46 - 55 yrs. 
56 and over 

Total 

Table 30 
Age of GBM! Offenders 

n 

80 
84 
40 
15 
3 

72"2'* 

36% 
38% 
18% 

7% 
1% 
~ 

Notes: 

* Missing cases = 17. 

A review of the most serious offenses with which GBM! offenders were 

charged indicates that many were involved in serious personal crimes. 

Forty-three percent (n = 99) were initially charged with murder, 

manslaughter, or attempted murder. Anoth~r 20% (n = 42) were accused of 

sex offenses. Property crimes and other less serious offenses accounted 

for 16% (n = 34) of the charges against the group. Fifty-two percent 

(n = 121) were charged with only one offense, however, of those accused 

of multiple crimes, 23 involved a second murder or attempted murder. 

The effect of plea bargaining is evident by examining the most 

serious offense of conviction as compared with that charged. 

Table 31 
Murder Charges and Convictions Against GBM! Offenders 

Charge Conviction 

n % n % 

Murder 79 80% 43 44% 
r~ans1 aughter 4 4% 37 38% 
Attempted Murder 16 16% 18 18% 

Total --gg 100% --ga 100% 
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A large decrease from charge to conviction in the proportion falling into 

the murder category is evident. The effect of plea bargaining may also 

be evident in the dismissal of additional charges, which occurred on at 

least 32 occasions. Whereas 121 individuals (52%) were charged with only 

one offense, 153 offenders (66%) were convicted of only one offense. 

Furthermore, of those 23 offenders with second charges of murder, 

manslaughter, o.r attempted murder, only 13 were actually convicted on 

that second charge. A comparative table by charge and conviction is 

I provi ded below. 
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Table 32 
GBMI Offenses by Charge and Conviction 

Charge Conviction 

Murder1 
Sex - adult 
Sex - child 
Robbery 
Kidnapping 
Assault 
Arson 
Burgl ary 
Theft 
Other 

Total 

Notes: 

n 

99 
26 
18 
33 
3 

18 
9 

11 
6 
8 

231* 

% n 

43% 98 
11% 25 

8% 16 
14% 33 

1% 2 
8% 22 
4% 11 
5% 10 
3% 7 
3% 8 

100% 232** 

l. 
2. 

Includes murder, manslaughter, and attempted murder. 
Less than 100% due to rounding. 

* Missing cases = 8. 
** Missing cases = 7. 

% 

42% 
11 % 

7% 
14% 

1% 
9% 
5% 
4% 
3% 
3% 

99%2 

The pretrial and post-conviction diagnostic data vary somewhat, 

especi ally between pretri a1 and post-convi cti on eval uati ons. The 

proportion of those diagnosed as psychotic is much larger in the 

postconviction group. Concomitantly, a smaller proportion was 
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Pretri al 
Evaluation - n 
Prosecuti on/ 

Count % 

Pretri al 
Evaluation - n 
Defense % 

Post Conv. 
Evaluation - n 
DOC % 

Notes; 

Tabl e 33 
Diagnosisl By Evaluatinn Type 

Psychotic2 
Non- Psycho- Subst 

Affective3 Psychotic4 Organic5 Sexual 6 Abuse' 
Mentally 
111 8 None 

54 

25% 

11 
19% 

81 
37% 

10 

5% 

8 
4% 

45 

21% 

7 
12% 

47 
21% 

11 

5% 

3 
5% 

13 
6% 

4 

1% 

1 
2% 

3 
1% 

14 

6% 

8 
3% 

20 

9% 

5 
8% 

18 
8% 

1. The DSM II anQ III were used to guide diagnostic classification. 
2. Includes schizophrenia, paranoia, and other psyc~otic disorders. 
3. Includes affective disorders such as depression and dysthymic, 

cyclothymic, and bipolar disorders. 
4. Includes non-psychotic disorders such as personality disorders, 

neuroses, and schizoid personalities. 
5. Includes ail organically based mental disorders (except those 

related to substance abuse) such as mental retardation, organic 
brain syndrome, and developmental disabilities. 

6. Includes pedophilia, sexual orientation disturbances, fetishism, etc. 
7. Includes disorders related to alcohol or drug abuse. 
8. Evaluation report indicated the existence of a mental illness without 

providing a specific diagnosis.· 
9. Includes those individuals who were not evaluated or for whom diagnosis 

was deferred. 

37 

17% 

2 
3% 

11 
5% 

No 
Diag-
nosi 59 Total 

23 

11% 

30 
51% 

33 
15% 

217 

100% 

59 
100% 

222 
100% 

-------------------
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categorized as being free of mental illness at the postconviction stage 

than the pretrial point. As discussed earlier, many offenders may well 

have stabilized by the time they are incarcerated due to treatment during 

a period of incompetency to stand trial or treatment while in jail. A 

synopsis of the diagnostic information is provided in Table 33. 

The sentencing structure in Michigtn results in minimum and maximum 

sentences being imposed. Excluding life sentences, the average minimum 

and maximum sentences imposed on GBMI offenders were 7.8 years and 18.1 

years respectively, with accompanying ranges of 6 months to 40 years and 

6 months to 80 years. The most frequently imposed minimum and maximum 

sentences were 5 years and 15 years. A total of 30 GBMI offenders have 

received life sentences. Grouped minimum and maximum sentencing data are 

provided in Table 34. 

Table 34 
Sentences Imposed on GBMI Offenders 

Notes: 

Sentence 

1 - 5 yrs. 
6 - 10 yrs. 

11 - 15 yrs. 
16 - 20 yrs. 
21 - 25 yrs. 
26 - 30 yrs. 
31 and above 
Life 

Total 

Range 

x 

* Missing cases = 12. 

Minimum 

n % 

100 44% 
h~ 
....,".j 24% 
19 8% 
14 6% 

5 2% 
2 1% 
2 1% 

30 13% 

227* 99%** 

6 mos.- 40 yrs. 

7.85 yrs. 

** Less than 100% due to rounding. 
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Maximum 

n % 

34 15% 
26 11 % 
64 28% 
28 12% 
14 6% 

7 3% 
24 11% 
30 13% 

227* 99%**-

6 mos. - 80 yrs. 

18.09 yrs. 



Since the GBMI verdict was instituted, at least 76 offenders 

convicted under the statute have been released fom the DOC (including one 

death). The actual length of confinement of the 69 released (l8MI 

offenders (for whom such data could be compiled) has ranged flr'om one year 

to nine years. The average period of incarceration was 4.45 ~(ears. The 

annual frequencies and proportions are as follows: 

Table 35 
Confinement in Years of GBMI Offender 

n 
Number of Years 

1 
2 
3 
4 
5 
6 
7 
8 
9 

Total 

3 
9 

11 
13 
14 

9 
4 
5 
1 

69 

4% 
13% 
16% 
19% 
20% 
13% 

6% 
7% 
1% 

99%* 

*Less than 100% due to rounding. 

An examination of the prior mental health treatment experiences of 

incarcerated GBMI offenders revealed that 23% (n = 48) had no mental 

health treatment history whatsoever. Of the 165 inmates who received 

treatment, the majority (53%) was treated in state mental facilities. 

Futhermore, fifty-one percent were treated on an involuntary basis. Of 

those receiving prior treatment, 38% had only 0ne prior period of 

treatment. On the other hand, at least 50% experienced four or more 

instances of mental health treatment. Taken as a whole, the mental 

health history of the entire GBMI population included 6 NGRI findings, 67 

findings of incompetent to stand trial, and 73 instances of involuntary 

civil commitment. 
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Criminal history records indicated that 25% (n = 54) of the 220 GBMI 

offenders (for whom data were available) had no prior convictions~ 

Thirty-nine percent (n=81) had only one conviction in their records. Of 

the 75% (n = 166) with criminal records, 12 convictions for murder, 

manslaughter, or attempted murder were included. Only 5% had previous 

convictions for sex offenses. GBMI offenders did tend, however, to have 

previous convictions for personal crimes as opposed to property crimes. 

One offender had been found GSMI on a previous occasion in addition to 

the instant conviction. 

Data on dispositions were available for 193 offenders. The majority 

(52%; n = 100) had never been incarcerated before~ Fourteen percent 

(n = 27) served one prior prison term while the remaining 34% (n = 66) 

were incarcerated between two and seven times each prior to the instant 

confinement. 

Michigan passed its GSMI statute more than nine years ago. 

Therefore, a review of recidivism information is more appropriate and 

meaningful for this state than the other two. Of the 67 offenders known 

to be released (excluding the one deceased inmate), the records at CFP 

and the DOC indicated that 9 (13%) had been rearrested. The records of 5 

offenders included data pertaining to new convictions. Of the more 

serious offenses, the conviction offenses for this group included one 

murder, one sex offense, two arsons, and a robbery. Three individuals 

were charged with parole violations. Only one of the reconvicted 

offenders was found GSMI again. 
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In comparison, of 94 NGRIs known to be released, at least eight were 

rearrested. Three were convicted and incarcerated of offenses including 

assault, theft, and resisting a police officer. Of the 75 offenders in 

the guilty sample who had been released, at least 15 (20%) had been 

rearrested. Twelve were convicted and returned to prison. Their 

offenses included one arson, one burglary, four sex offenses, and seven 

thefts. 

B.Comparisons Within States 

1. Georgi a 

An examination of basic demographic variables in relation to findings 

indicated that there was no difference in the average age of NGRI 

acquittees (i = 31~31 years) and GBMI offenders (i = 30.75 years). In 

addition, as is usually the case, the majority of offenders in each 

verdict group were male; however, a significant difference in the 

corresponding proportions was evident (X2 = 6.707, df = 1, p = .01). 

According to Table 36, it appears that a larger proportion of those found 

NGRI (16%; no= 25) than those found GBMI (7%; n = 11) are women. 

Table 36 
Sex of GBMI and NGRI Offenders 

Notes: 

GBMI 

NGRI 

Total 

1. Missing cases = 5. 
2. Missing cases = 10. 

Male 
n % 

156 93% 

136 84% 

292 89% 
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Female 
n % 

11 7% 

25 16% 

36 11% 

Total 
n % 

1671 100% 

161 2 100% 

328 100% 
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Unfortunately, the population of females in each group is limited and 

comparisons using a chi square technique may be invalid. It seems 

likely, however, that the relationship can be explained in terms of the 

offense committed. Of the murders and sex offenses committed by both 

verdict groups, 87% and 94% respectively were committed by men. Yet 21% 

(n = 4) of the NGRls acquitted of murder and 22% ( n = 2) acquitted of 

sex offenses were women. 

Categorizing offenders on the race variable as white or nonwhite, a 

significant bivariate relationship is evident (X2 ,= 14.776, df = 1, 

p = .0001). According to the following data, a larger proportion of 

insanity acquittees (69%; n = 111) are nonwhite than GBMI offenders (48%; 

n = 80). 

Notes: 

GBMI 

NGRI 

Total 

1. Missing cases = 4. 
2. Missinc cases = 9. 

Table 37 

Finding by Race 

White Nonwhite 
n % n % 

88 (52%) 

51 (31 %) 

139 (42%) 

3-63 

80 (48%) 

111 ( 69%) 

191 (58%) 

Total 
n % 

1681 (l00%) 

1622 (100%) 

330 (l00%) 

II 
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In an effort to explore this relationship, finding and race were examined 

while controlling for offense. A disproportionately large number of 

those found NGRI of crimes against persons (X2 = 5.42, df = 1, p = .02) 

and minor offenses such as trespass and disorderly conduct (X2 = 8.25, 

df = 1, p = .004) were nonwhite defendants (see Table 38). Although the 

expected cell sizes in the minor offense table are problematic, 

discussions with staff on-site and observations of the project team tend 

to lend credence to this finding. 

Clearly, the offense committed is an important factor in case 

outcome. A larger proportion of defendants charged with sex offenses are 

found GBMI (82%; n = 42) as opposed to NGRI (18%; n = 9). As noted 

previously, of those obtaining NGRI verdicts, 35% (n = 56) and 17% (n=27) 

were acquitted of property crimes and minor offenses respectively. 

Whether offenders were charged with multiple offenses also played a role 

in the verdict rendered (X2 = 14.716, df = 1, p = .0001). A much 

larger proportion of NGRls (73%; n = l18) were accused of only one crime 

as compared with 52% (n = 88) of the GBMI offenders. 

Table 38 
Race by Finding Controlling Offense 

Minor Offenses 

Finding White Nonwhite Total 
n % n % n % 

GBMI 5 83% 1 17% 6 100% 

NGRI 6 22% 21 78% 27 100% 

Total 11 33% 23 67% 33 100% 
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Crimes Against Persons 

Finding White Nonwhite Total 
n % n % n % 

GBMI 22 43% 29 57% 51 100% 

NGRI 11 22% 40 79% 51 100% 

Total 33 32% 69 68% 102 100% 

A relationship between prior criminal record and case outcome would 

be expected and does, in fact, exist. However, of those found NGRI, 96% 

(n = 155) as compared to 81% (n = 137) of the GBMIs had a criminal 

history. In contrast, a record of prior mental health treatment was not 

significant at the bivariate level. Ninety-one percent of the GBMI 

offenders and 95% of the insanity acquittees had a record of some type of 

prior mental health treatment. 

Very little pretrial evaluation data are forwarded to the DOC by the 

DHR. Therefore, comparisons between the two verdict groups on such 

~ariables were quite limited. Based on 123 cases (of which 29 were GBMIs 

and 94 were NGRIs), a relationship appeared to be nonexistent. The data 

available indicate that the majority in both groups were diagnosed as 

psychotic (76% of the GBMIs and 70% of the NGRIs). Information 
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pertaining to pretrial forensic evaluation recommendations is also 

scant. Although caution is necessary in interpreting these data, it is 

interesting to note that all of those recommended as exculpable, (n = 28) 

were ultimately acquitted as insane at the time of the offense. 

Furthermore, of those initially recommended as unfit to stand trial, 79% 

(n = 34) were later found NGRI. Of the 17 defendants considered to be 

free of mental illness, however, 47% (n = 8) were eventually acquitted on 

the baiss of insanity. 

An examination of proportional comparisons conducted on case outcome 

and trial type revealed a significant bivariate relationship (X2 = 33.0, 

df = 2, P = .0001). Although the majority of both NGRI and GBMI findings 

come about through pleas, a larger proportion of the GBMI findings occur 

in this manner (86% as opposed to 62%). In addition, a much larger 

proportion of insanity acquittals (31%; n = 44) are obtained by bench 

trial than GBMI verdicts (6%; n = 9). A more in depth look at the effect 

of trial type is -difficult due to the small number of jury and bench 

trials; however, when looking onlj' at findings obtained through pleas, a 

larger proportion in each offense category are GBMI findings. This is 

particularly true for crimes against persons such as assaults {73%; n = 
73} and murder including manslaughter, and attempted murder (67%; n = 18). 

The sentences received by GBMI offenders varied depending on the 

offense committed as well as whether multiple convictions were involved. 

As would be expected, 9% (n = 16) of the life sentences were received for 

murder. Crimes against persons consistently resulted in longer sentences 

than property offenses. Furthermore, less than 25% of the GBMI 

population received total sentences between 1-5 years (X2 = 95.232, 

df = 8, P = .0001). 
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Although the probability level required to attain statistical 

significance was not achieved, possible trends were observed in the 

relationships between the total sentence received and prior criminal 

record, mental health history, and type of adjudication. The majority of 

the GBM! population had some prior experience with the criminal justice 

and mental h~alth systems. A possible effect of trial type on sentence 

is that the majority of cases decided by juries (57%) result in sentences 

greater than 16 years, including life sentences. (See Table 39.) 

Table 39 
Sentences Received By GBMI Offenders through Pl eas 

Controlling for Offense 

Offense 

Murder Person Property Total 
Sentence n % n % n % n % 

1-5 years 1 3% 17 45% 20 53% 38 100% 

6 -10 years 1 2% 36 68% 16 30% 53 100% 

11-15 years 2 10% 12 57% 7 33% 21 100% 

16 and above 6 17% 23 64% 7 19% 36 100% 

Life 16 89% 2 11% 18 100% 

Total 26 16% 90 54% 50 30% 166 100% 

Since Georgia's GBM! verdict became effective, 38 GBM! offenders have 

been released from prison. The length of confinement for this limited 

group of releasees was compared with confinement periods for those 

insanity acquittees released during the same period. The length of time 

NGRls were held was not significantly related to criminal history or the 

pretrial evaluation diagnosis. This was also true for the GBMI releasees 

although the number was so small as to possibly invalidate the 
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comparison. The average period of confinement did, however, vary 

significantly (t = 2.363; df = 38, P = .002). Insanity acquittees were 

released after an average confinement period of 6 months (x = 196.44 

days, range = 1-1146 days) in comparison with a mean of nine months for 

GBMIs (x = 268.6 days, range = 45-591 days). It is likely that the 

average incarceration period of GBMls will lengthen drastically with the 

passage of time since the alternative verdict is relatively new in 

Georgia. On the other hand, the average period of treatment for GBMIs 

(x = 107.43 days, range = 16-339 days) was shorter than that for NGRIs 

(x = 196.44 daysl. range = 1-1040 days; t = -3.24, df = 68, P = .0018). 

Further comparisons were made in an effort to determine whether the 

length of confinement of the two groups was affected by a record of prior 

mental health treatment. Examination of the data presented in Table 40 

assists with the interpretation of the relationship observed (X2 = 
8.410, df = 3, P = .038). 

Finding 

GBMI 

NGRI 

Notes: 

Table 40 
Confinement Periods of Offenders with Records of 

Previous Mental Health Treatment 

Length of Confinement* 

Greater 
Less than 1 to 2 to than 
1 year 2 years 3 years 3 years 
n % n % n % n % 

2 8% 5 21% 17 71 % 

30 30% 26 26% 24 24% 21 21% 

32 26% 31 25% 41 33% 21 16% 

*Periods of confinement are grouped less than 365 days, 
365-730 days, 731-1095 days, more than 1096 days. 
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24 100% 

101 100% 

125 1000h 
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Of those released who received mental health treatment in the past, a 

larger proportion of NGRIs (30%, n = 30) than GBMI offenders (8%, 

n = 2)~ By the end of the second year of confinement, however, a larger 

proportion of GBMI inmates (81%; n = 17) than insanity acquittees (24%; 

n = 24) were released from custody~ More than half of the NGRI group 

were released within 730 days of admission, compared to only 29% of the 

incarcerated GBMI group. The small number of those released who had no 

mental health history precluded comparisons in this point. 

The NGRI data in Georgia were collected in a manner specifically 

designed to allow comparisons of pre- and post-GBMI insanity acquittees. 

Case files of all NGRI defendants who were acquitted between January 1, 

1981 and December 31, 1983 ~ere examined to provide data for a 1 1/2 year 

period both before and after the GBMI statute was effective on July 1, 

1982. Dividing the insanity group in this fashion, the observed 

frequency of NGRI acquittals appears to have decreased (95 NGRI findings 

in the 1 1/2 years before GBMI compared with 67 afterward). Since it is 

unlikely that felony dispositions in Georgia decreased between July 1, 

1982 and December 31,1983, it would appear that some displacement of 

NGRIs may have occurred. A review of the numerous bivariate comparisons 

made, however, demonstrate no significant differences between the 

pre-post groups. 

Demographic comparisons indicate no significant shifts in the age, 

sex, or race of insanity acquittees (see Table 41). Nor did the type of 

adjudication or the average period of treatment or confinement vary 

significantly. No statistically noteworthy changes in the charges 

brought or the offenses of which the defendants were acquitted were 

evident, although a small increase occurred in the proportion of 
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acquittals for property crimes accompanied by a similarly small decrease 

in acquittals on murder charges. Furthermore, postacquittal evaluation 

diagnoses indicated that 68% of the pre-GBMI group and 72% of the 

post-GBMI group were considered psychotic. The number of empty or small 

cells precluded accurate comparisons of pretrial diagnoses and 

recommendations, postacquittal recommendations, and release types. 

Tabl e 41 
Comparisons of Insanity Acquittees Before and After 

the GBMI Finding 

Age x 

Race White 
Nonwhite 

Sex Male 
Female 

Type Bench 
Tri al Jury 

Plea 

Confinement 
Period x 
Treatment 
Peri od x 

Before 

31.7 years 

32% 
68% 

"'1'"00"% 

86% 
14% 

'TO"OI 

32% 
10% 
58% 

TOO%' 

.54 years 

.54 years 

, 

After 

30.7 years 

30% 
70% 

l'OU% 

82% 
18% 

TO'"OI 

29% 
3% 

68% 
1000h 

.43 years 

.52 years 

The results of the discriminant analysis conducted on the pre- and 

post-GBMI groups support the bivariate test results which indicated that 

no significant differences exist between the two NGRI groups. The eight 

factors for which discriminant function coefficients were generated were 

sex, race, postacquittal diagnosis and recommendation, prior offense and 

mental health histories, the offense charged, and treatment length. 

3-70 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Comparison of the coefficients suggests that there is no difference 

between the two groups on these variables. The model correctly 

classified 56% of the pre-GBMI insanity acquittees and 65% of the 

post-GBMI defendants. It would appear that the two NGRI groups can not 

be differentiated on the basis of the variables incorporated in the 

discriminant analysis. The logistic regression check of the discriminant 

model supports this finding (p = .0027). The groups appear to be, for 

all practical purposes, the same. 

Guided by the bivariate analysis, the variables preferred for 

inclusion in the discriminant analysis between GBMI offenders and NGRI 

acquittees were: sex and race (due to the somewhat complex relationships 

noted earlier), criminal and mental health histories, trial type, the 

offense committed and the existence of multiple charges, pretrial 

evaluation diagnosis and recommendation, and post-trial diagnosis. 

However, the pretrial forensic evaluation data for the GBMI population 

were limited (as previously discussed). The discriminant technique 

employed is incapable of performing when data elements are missing, 

therefore, it was necessary to exclude the pretrial diagnostic and 

recommendation variables. Comparisons between the pre- and post-GBMI 

insanity acquittees yielded no guidance due to the lack of observed 

variation between the groups. 

Based on these seven variables, the discriminant function 

coefficients indicate that sex, type of adjudication, criminal history, 

and race are the main discriminators. The differentiating effect of sex 

appears to be due to the previously discussed point that a larger 

proportion of women are found NGRI than GBM!. The effect of racr~! al so 

appears to be tied to the issues raised earlier, especially upon 
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reviewing the offense coefficient. Nonwhites are more likely to be found 

NGRI of both crimes against persons and minor offense. 

Adjudication type acts as a discriminator because of the larger 

proportion of (iBMI verdicts obtained by plea in combination with the fact 

that more NGRI findings are rendered through bench trials. Criminal 

history continues to have a somewhat surprising effect. The fact that a 

larger proportion of those acquitted on the basis of insanity have 

criminal records than do those found GBMI is useful in our attempt to 

differentiate the two verdict groups. The lack of a significant 

bivariate relationship between previous mental health treatment and case 

outcome accounts for the limited assistance this variable provides as a 

discriminator. The effect noted, however, is that those with a record of 

prior treatment are slightly more likely to be found GBM!. On the 

surface, this would appear to be the opposite of the message provided by 

the proportions involved (91% of the GBMIs and 95% of the NGRIs have some 

type of mental health history). A closer examination of the 

relationships and the possible interactions involved (which can not be 

addressed by discriminant analysis) should be attempted. 

The GBMI-NGRI model performs relatively well. Of the GBMI offenders, 

77% were classified accurately while 66% of the insanity acquittees were 

assigned to the proper verdict group. The observed relationships between 

verdict and both sex and race (which are supported by the findings of the 

logistic regression) require careful review before applying this model. 

Each of the variables included in the model appear to be useful as 

possible predictors except mental health history. Due to the inverse 

relationship noted earlier and possible undetected interactions, this 

should be examined further. 
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2. III inai s 

As previously mentioned, comparisons of the GBMI and NGRI groups in 

Illinois are limited due to the lack of comparable data elements between 

the datasets (see Part Three, Section I.) Therefore, the analysis here 

will focus on (1) basic comparisons between the NGRI and GBMI groups that 

are appropriate and (2) comparisons of the pre- and post-GBMI insanity 

acquittee groups. 01 

Beginning with the former, the gender variable can be excluded from 

consideration on the basis of simple bivariate tests as well as further 

examination controlling for conceptually relevant variables. The lack of 

a significant relationship between sex and verdict continues to hold true 

when offense and diagnosis are held constant. This is true even though 

diagnosis and charge are both significantly related to case outcome. The 

breakdown by sex for' each verdi ct group is: 

Table 42 
Sex of Offenders by Case Outcome 

Male Female Total 
Outcome n % n % n 01 

10 

NGRI 311 88% 41 12% 352 100% 

GBMI 122 93% 9 7% 131 100% 

Total 433 50 483 

An examination of the relationship between race and verdict, however, 

revealed that a significantiy higher proportion of GBMIs are white as 

opposed to nonwhite defendar.ts (X2 = 16.955, df = 1, p = .0001; see 

Table 43). 
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Table 43 
Race of Offenders by Case Outcome 

White Nonwhite Total 
n % n % n % 

NGRI 163 49% 169 51 % 332 100% 

GBMI 92 70% 39 30% 131 100% ---
Total 255 208 463 

This apparent relationship was explored further by controlling for the 

offense committed. Testing at each level of the offense variable 

(murder, sex offenses, personal crimes, property crimes, and other 

offenses) illustrated a continuing relationship. Comparisons were also 

conducted controlling for diagnosis and, once again~ the relationship 

carried across each level of the controlling variable. Testing for an 

effect of age on race proved to be negative. 

Examination of the pre-post NGRI groups by race demonstrated that the 

relationship between GBMI verdic'ts and race was supported. Of the 

post-GBMI insanity acquittee group, 59% (n = 72) were nonwhite as 

compared with 46% (n = 97) prior to implementation of the GBMI verdict 
2 (X = 4.55, df = 1, P = .03). Since so many GBMI verdicts were 

obtained by plea, comparisons of race and trial type were conducted. A 

significant relationship was observed btween the two independent 

variables such that of those achieving GBMI verdicts through pleas, 70% 

(n = 42) were white compared with 55% (n = 16) nonwhites (X2 = 6.273, 

df = 2, P = .04). The lack of comparable information about trial type 

for NGRI acquittees negates the opportunity to further test the 

verdict-race relationship controlling for type of adjudication. It would 

appear that white defendants are more likely to enter GBMI pleas and/or 
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accept plea bargains that include a GBMI verdict, thereby, at least in 

part, contributing to the relationship between verdict and race. 

As noted in the preceding discussion, bivariate relationships were 

detected between verdict and both diagnosis and charge. The important 

levels of the diagnosis variable appear to be the nonpsychotic and 

organically-based categories (X2 = 44.036, df = 3, P = .0001). 

Table 44 
Diagnoses by Finding Group 

Psychotic Affective Organic Nonpsychoti c Total 
n % n % n % n % n % 

NGRI 58 19% 14 4% 49 6% 191 61% 312 100% 

GBMI 17 14% 16 13% 48 39% 42 34% 123 100% 

Total 75 30 97 233 435 

Of those diagnosed as non-psychotic, 61% are NGRI acquittees as compared 

to smaller proportions in the remaining three categories. In contrast, 

the GBMI group splits more evenly between the organic (39%) and the 

nonpsychotic (34%) classifications. A review of the verdict-offense 
~ 

relationship indicates a dominance of the murder category· for NGRI 

offenders. The second level of the dependent variable, GBMI, instead 

spreads more equally across the offense groupings. An attempt to further 

examine the effect of these two variables on verdict was not accommodated 

by the available data. When a comparison of finding and diagnosis is 

conducted controlling for charge, the distribution of the population 

results in half of the cells having expected values less than five. This 

indicates that the results emanating from use of the chi square technique 

may be invalid. Therefore, no further attempt is made to here explain 

the relationship involved. 
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A final comparison of the two verdict groups turns to post-trial 

issues. Of the GBMI offenders released during the study period, 

confinement length could be computed for 26 offenders. The average 

period of incarceration was just over one year (372.692 days; n = 26), 

with a range of 118 to 716 days. The length of confinement for the NGRI 

group averaged just over 1 1/2 years (574.063 days; n = 128), with a 

range of 8 days to 2867 days (7.85 years). Analysis indicates no 

statistical differences between the two groups at the one year level of 

confinement, yet overall, NGRI acquittees would appear to be held longer 

than GBMI offenders. Such an interpretation is jeopardized, however, by 

the simple fact that the GBMI statutory provisions in Illinois were in 

place for only 2.75 years at the time of data collection. Length of 

incarceration measures are, therefore, naturally bounded at the high end 

of the scale. 

Turning to the 370 insanity acquittees for whom data were acquired, 

it is evident that the majority (88%) ar'e male. In addition, a review of 

the group as a whole indicates that 30% (n = 109) had no previous 

admissions to state mental health facilities. Of those with such a 

history, 58% (n = 152) had between one and three prior admissions. 

Another 15% (n = 40) had experienced between four and six admissons. 

Documentation for the remainder (27%; n = 68) indicated seven or more 

previous admissions each. 

The Illinois NGRI population was divided into pre- and post-groups 

using offender admission dates and the GBMI enactment date. During the 

two year, nine month periods before and after institution of the GBMI 

verdict, 124 and 154 NGRI verdicts wet'e rendered respectively. No 

differences between the two groups were evident on the basis of sex or 

previous admissions. One point on which variation has occurred is on the 
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county variable. Before the GBM! verdict was enacted~ 68% (n = 151) of 

the NGRI verdicts statewide came from Cook County. This is to be 

expected considering estimates from Illinois interview respondents that 

80X of the state's criminal case10ad emanates from Cook County. 

Following implementation of the alternative verdict, the proportion of 

insanity acquittals coming from the Cook County courts dropped to 47% 

(n = 69). This decrease most likely accounts, at least in part, for the 

observed pre-post variation in NGRI cases hailing from urban-rural 

areas. On the basis of U.S. Census Bureau classifications, the county 

variable was recoded to serve as a population density indicator. As 

modified~ NGRI findings (encompassing February 1975 to April 1984) can be 

presented as follows: 

Table 45 
NGRI Findings as a Function of Population Density 

Notes: 

NGRI 

Pre 

Post 

Total 

* Missing cases = 1. 

Urban 
n % 

195 88% 

103 70% 

298 

Rural 
n % 

27 12% 

44 30% 

71 

Total 
n X 

222 100% 

147 100% 

369* 

A second area in which pre-post differences were evident was that of 

post-trial diagnosis. Prior to implementation of the GBMI verdict, 70% 

of the NGRI acquittees were diagnosed as psychotic. A look at the 

post-GBMI group of insanity acquittees, however, reveals a decrease to 

51% (n = 52) diagnosed as psychotic. This result may be related to 

offenses and confinement periods. Pre- and post-GBMI periods of 

confinement differed significantly for NGRI acquittees (t = 6.22, df = 
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88, P = .0001). The average length ~f confinement for the first group 

was 2.05 years (749.19 days) as opposed to a mean of .55 years (202.536 

days) for the second NGRI group. The decrease in psychotic acquittees 

may in itself explain the shorter average confinement period in that 

post-GBMI insanity acquittees were less seriously mentally ill than their 

predecessors, thus requiring treatment for a shorter period. An attempt 

was made to further examine this relationship by (1) reviewing any 

bivariate relationship, between the pre/post verdicts and charge and, 

(2) testing the relationship between pre/post NGRI findings and diagnosis 

while controlling offense. The data, however, do not allow a valid 

comparison due to the small cell sizes that result from comparisons by 

offense. It is impossible to determine whether more serious offenders 

(who are also more mentally ill, relatively speaking) are being removed 

from the NGRI group by the GBMI verdict. Although certainty is lacking 

in interpreting the observed relationships, a definite decrease in the 

length of confinement of NGRIs is evident and should be explored further 

in a statistically and conceptually sound manner. 

3. Michigan 

The demographic variables age, sex, and race were examined on the 

basis of case outcome to identify any variation among the three verdict 

groups. Although the comparison by sex was significant, the relationship 

appears to be one in which males predominate regardless of verdict. 

Within the NGRI group, however, a slightly larger proportion are women 

compared to the GBMI and guilty groups. The data are presented below in 

Table 46. 
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Table 46 
Sex of Offenders by Finding Group 

Male Female Total 
Findi ng n % n % n % 

Gui1 ty 195 97% 6 3% 201 100% 

GBMI 220 95% 11 5% 231 100% 

NGRI 142 88% 19 12% 161 100% 

Total 557 36 593 

An examination of verdict by race revealed a significant relationship 

in that white defendants predominated in each verdict category 

(X2 = 10.831, df = 2, P = .0004). The proportion of Caucasians in the 

guilty group, however, was even larger than the proportions in the GBMI 

and NGRI categories. Further exploration of this relationship controlled 

for the offense charged. When offen~e is held constant, the relationship 

between race and verdict disappears. (This is congruent with the 

crimi nal justi ce 1 i terature and research that focuses on the e'ffect of 

race.) Solely for descriptive purposes, the data are presented as 

follows: 

Gui 1 ty 

GBMI 

NGRI 

Total 

Table 47 
Race of Offenders by Finding Group 

White 
n % 

138 68% 

121 52% 

94 58% 

353 

3-79 

Nonwhite 
n % 

66 32% 

111 48% 

67 41% 

244 

Total 
n % 

204 100% 

232 100% 

161 100% 

597 



The relationship between age and verdict identified by Smith and 

Hall's research is supported by the data. Variation among the average 

ages of the verdict groups was significant for comparisons between the 

guilty and GBMI groups {t = -2.183, df = 398s7, p = .0049} and the guilty 

and NGRI groups (t = -4.2203, df = 284.1, P = .0001). The average age of 

GBM! and NGRI offenders, however~ is not significantly different. 

Although a trend is evident (p = .07), with insanity acquittees being 

somewhat older than those found GBMI, the difference between the means is . 

not significant statistically. It is clear that the average age descends 

by group in the following order: NGRI, GBMI, guilty. Complete data are 

arrayed in Table 48. Older defendants may be more likely to obtain 

verdicts involving mental aberrationse 

Table 48 
~ge of Offenders by Finding Group 

AGE Guilty GBMI NGRI TOTAL 
n % n % n % n % 

15-25 yrs. 82 45% 80 40%) 39 26% 201 100% 

26-35 yrs. 65 36% 64 32%) 66 44% 195 100% 

36~45 yrs. 25 14% 401 20%} 25 17% 90 100% 

46-55 yrs. 7 4% 15 7%) 9 6% 31 100% 

56 and over 1 1% 3 1%) 9 6% 13·100% 

Total 180 100%) 202 100% 148 99%* 530 

x' 28.56 31.18 33.14 
Range 15-60 17-74 17-72 
Missing 28 10 11 

Notes: 

* Less than 100% due to rounding. 
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The offense committed by individuals who raised a defense based on 

mental disorder tend to be more serious offenses, usually crimes labeled 

as index offenses, (murder, rape, robbery, assaults, burglary, auto 

theft, larceny and arson) by the Federal Bureau of Investigation, and 

more specifically, tend to be crimes against persons. About 5% (n = 32), 

however j committed less serious offenses which were categorized as 

'other' for research purposes. This group includes such offenses as 

breach of peace and disorderly conduct, possession of marijuana, 

trespass, driving under the influence, and gambling. Proportional 

comparisons revealed a statistically significant relationship between 

verdict and both the offense charged (X2 = 57.087, df = 16, p = .0001) 
2 and the offense of conviction (X = 36.266, df = 10, p = .000l). (See 

Table 49.) 

A review of Table 49 suggests that verdict group varies by several 

offense categories. For example, of those charged and convicted OT sex 

offenses, a smaller proportion consistently fell into the NGRI group. 

Murderers are more likely to be found GBMI. (In this respect, GBMI and 

NGRI offenders are more similar than guilty offenders.) Individuals who 

committed 'crimes against persons' (e.g., aggravated assault, battery) 

are more likely to be found NGRI than GBMI or guilty. Property 

offenders, on the other hand, are less likely to receive a GBMI verdict. 

Needless to say, th'is does not present a neat, straight forward picture 

of how the verdict groups differ in terms of offense. 

In an effort to further clarify the results noted above, comparisons 

of finding by trial type and finding by offense controlling for type of 

adjudication were conducted. A statistically significant relationship 

does in fact exist at the bivariate level between the verdict rendered 
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Finding 

Gui1 ty 

GBMI 

,NGRI 

Total 

Gui 1 ty 

GBMI 

NGRI 

Total 

Table 49 
A Comparison of Offenses Charged and Conviction 

Offenses by Finding 
Offenses Charged 

Sex 
Murder Offenses Person Property Other 
n % n % n % n % n % 

63 31% 41 20% 50 25% 40 20% 10 5% 

99 43% 41 18% 54 23% 27 12% 11 5% 

58 36% 8 5% 52 33% 31 19% 32 5% 

220 37% 90 15% 156 26% 98 16% 32 5% 

Offenses of Conviction 

Sex 
Murder Offenses Person Property Other 
n % n % n % n % n % 

54 27% 41 21% 48 24% 46 23% 10 5% 

98 42% 37 16% 57 25% 29 13% 11 5% 

59 37% 7 4% 51 32% 32 20% 11 7% 

211 36% 85 14% 156 26% 107 18% 32 5% 

and type of adjudication (X2 = 122.334, df = 4, P = .0001).' The 

majority of insanity findings (78%) are obtained through bench trial 

Total 
n % 

204 100% 

232 100% 

160 100% 

596 100% 

Total 
n % 

200 100% 

232 100% 

160 100% 

592 100% 

whereas GBMI findings (52%) and guilty findings (64%) occur by acceptance 

of a plea. Much of the variation may well be explained in this manner, 

however, the limited frequency of bench and jury trials results in small 

cell sizes that may invalidate the findings when verdict and offense are 

examined in light of adjudication type. The large number of cases 

disposed of by plea allowed an appropriate comparison that detected a 

continuing significant relationship between verdict and offense for those 

who entered pleas that were accepted by the court, (X2 = 0.949, df = 4, 
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p = .05). It would appear that offenders are more likely to plead GBMI 

than guilty to a murder charge. In addition, a larger proportion of 

those involved in property crimes pled guilty as opposed to GBMI. 

The effect of multiple charges on verdict was also explored. 

Although guilty and GBMI verdicts are virtually split evenly, of those 

found NGRI, 67% (n = 108) were charged with only one offense 
2 (X = 13.203, df = 2, P = .0014). 

Whether an offender had a prior criminal record was also considered 

to be a potentially relevant factor. Here again, the insanity acquittees 

were different from the other two verdict groups. Of those found GBMI or 

guilty, 72% and 75% respective1Y,had been charged and/or convicted of at 

least one prior offense. In comparison, 52% of the NGRls had a criminal 

history (X2 = 24.972, df = 2, P = .0001). The same relationship held 

true for those with multiple charges or convictions in their background 
2 (X = 7.301, df = 2, P = .026). 

Pretrial evaluation diagnosis would be expected to be an important 

pretrial factor related to case outcome. Statistical comparison 

indicates that it is in fact the case (X2 = 97.22, df = 10, p = .0001). 

Of those found NGRI, 62% (n = 64) were diagnosed as psychotic, compared 

with 26% (n = 32) of the GBMIs and 10% (n = 11) of the guilty sample. 

Furthermore, of the defendants found guilty, 50% were diagnosed as 

nonpsychotic (primarily personality disordered) in comparison with 32% 

(n = 40) of the GBMIs and 13% (n = 13) of the insanity acquittees. (One 

would expect a low proportion of NGRls to be labeled as nonpsychotic due 

to the statutory exclusion of the personality disordered from those 

eligible for acquittal under the insanity standard.) Defendants 

determined to have no mental illness tended to fall into the guilty group 
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(54%; n = 30) or the GBMI group (34%; n = 20). Those diagnosed as having 

affective disorders represented a small proportion regardless of verdict 

group. 

Some very interesting effects are observed in the sentencing data. 

As noted previously, Michigan's sentencing structure involves the 

imposition of both a minimum and maximum sentence (See Table 50 for 

sentencing data.) Comparing minimum and maximum sentences imposed with 

the verdict (GBMI or guilty) received, no significant relationship was 

observed. However, a trend was detected in the relationship between 

verdict and maximum sentence (X2 = 8.851, df = 4, p = .06). In search 

of further clarification, several comparisons were conducted controlling 

for variables that could be expected to be relevant such as a histor,y of 

mental health treatment, criminal history, offense, and type of 

adjudication. Controlling for offense added nothing of interpretative 

value. (Although not statistically significant, a larger proportion 

(46%; n = 24) of those found guilty of murder received life sentences 

than GBMIs convicted of murder (28%; n = 26). The other factQrs proved 

helpful, however,the relationships observed appeared only with the 

maximum, not minimum, sentence. 
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GBMI 

Total 

Guil ty 

GBMI 

Total 

Table 50 
Sentences Received by GBMI and Guilty Offenders 

1-5 
n % 

42 23% 

30 13% 

72 

1-5 
n % 

89 49% 

94 43% 

183 

Maximum Sentence in Years 

16 and 
6-10 11-15 above 

n % n % n % 

26 14% 38 21% 52 28% 

26 12% 64 29% 73 33% 

52 102 125 

Minimum Sentence in Years 

16 and 
6-10 11-15 above 

n % n % n % 

36 20% 7 12% 22 12% 

55 25% 19 9% 23 10% 

91 26 45 

Life 
n % 

27 15% 

30 13% 

57 

Life 
n % 

27 14% 

30 14% 

57 

When examining only those offenders with a criminal record, a 

Total 
n % 

185 100% 

223 100% 

408 100% 

Total 
n % 

181 100% 

221 100% 

402 100% 

si gni fi cant rel ati onshi p between the verdi ct .~endeY'ed and the maximum 

sentence imposed became apparent (X2 = 9.626, df = 4, P = .047). Of 

those found guilty, a larger proportion (24%; n = 34) received 1-5 year 

sentences than those found GBMI (15%; n = 24). Furthermore, GBM! 

offenders (31%; n = 50) were more likely to receive 11-15 year sentences 

than guilty offenders (18%; n = 25). No differences were evident in life 

sentences or sentences of 16 years or more. A second factor affecting 

maximum sentences is mental health history. Although there is a trend 

(X2=7.692, df = 4, P = .103) toward guilty offenders with mental health 

hi story recei vi ng shorter maximum sentences than GBM! offenders wi th 

prior treatment records, the significant relationship between verdict and 

maximum sentence surfaces for those without any record of previous mental 
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health treatment (X2 = 9.736, df = 4, P = .045). When the latter is 

the case, a higher proportion of defendants found GBMI received 11-15 

year sentences (33%; n = 15) and sentences of 16 years and longer (35%; n 

= 16) than do guilty offenders (17% and 27% respectively). 

Correspondingly, the guilty offenders tend to receive the shorter maximum 

sentences. There is no difference, however, in the proportion of 

offenders gi ven 1 i fe sentences. (See Tab1 e 51 below). 

Tabl e 51 
Maximum Sentences for Offenders without Prior 

Mental Health Contacts 

Maximum Sentence in Years 

16 and 
1-5 6-10 11-15 above Life Total 

n % n % n % n % n % n % 

Gui1 ty 10 14% 12 17% 12 17% 19 27·% 17 24% 70 100% 

GBMI 4 9% 1 2% 15 33% 16 35% 10 22% 46 100% 

Total 14 12% 13 11% 27 23% 35 30% 27 23% 116 100% 

Recalling the fact that many GBMI findings come about through pleas, 

the relationship under examination was studied controlling for type of 

adjudication. No relationship was evident when considering bench or jury 

trials, however, the data pertaining to cases involving pleas were of 

interest. Generally speaking, the GBMI offenders received longer maximum 

sentences than most of the guilty offenders (X2 = 9.758, df = 4, P = 

.04). Of those found GBMI, 32% received 11-15 year sentences compared 

with 21% of the guilty offenders. In addition, 36% of the GBMI offenders 

were sentenced to 16 years or more while 27% of the guilty sample 

received such sentences. Twenty-nine percent of the guilty group were 

sentenced to 1-5 years compared to 17% of the GBMls. This finding is 
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particularly interesting considering the fact that significant 

differential sentences occur only in cases determined by plea. 

Post-conviction issues examined included the provision of mental 

health services and actual confinement length. Mental health treatment 

was provided to all insanity acquittees committed after the mandatory 

observation period. (In reality, many of those released at the end of 

the evaluation period had also received treatment, however, the 

measurement scheme employed focused on those committed specifically for a 

period of treatment because involuntary civil commitment standards were 

met.) Since post-trial evaluation recommendations were invariably 

followed, it is interesting to note that no relationship exists between 

the treatment actually rendered and the treatment recommendation made by 

mental heal ttl staff after convi cti on or acqui ttal. Thi s fi ndi ng supports 

reports of know1edegab1e officials in Michigan that the provision of 

treatment is not tied to the verdict, inc1udi~g the GBMI finding, but 

depends on individual mental health needs. A comparison of mental health 

services rendered by verdict demonstrated that at least two thirds of the 

GBMI population received treatment in prison and/or at CFP. Of the 

guilty sample, 46% received such services during incarceration. 

The average length of confinement was calculated for those GBMI, 

NGRI, and guilty offenders who were released before June 15, 1984, the 

point of data collection (see Table 52). T tests were then used to 

determi ne whether the means \'/ere si gni fi cantly di fferent. Test resul ts 

indicated statistically significant differences between each pair of 

means such that gUil ty offenders and GBMI offenders are confi ned longer 

than insanity acquittees, and GBMIs are held longer than guilty inmates. 

Although the difference between the average confinement lengths for 
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guilty and GBMI offenders are statistically significant, it may be 

difficult to accept a mean of 3.99 years as being realistically different 

from a mean of 3.26 years. Furthermore, a mean is a measure of central 

tendency. Therefore, additional examination of the relationship between 

verdict and confinement length was conducted. 

Controlling for mental health history, the significance of the 

relationship noted above continues to hold. Of particular relevance is 

the fact that, of those offenders with a record of prior treatment, GBMI 

offenders are confined significantly longer than NGRI acquittees. This 

is to be expected cons'i deri ng the di fferences in rel ease mechani sms. In 

addition, looking only at those with prior criminal records, GBMls 

comprise 54% (n = 26) of those confined longer than four years 

(X2 = 59.366, df = 8, P = .000l). Again, NGRls are released in less 

time than the GBMls or the guilty sample (X2 = 106.063, df = 8, P = 

.0001; see Table 52 below.) It remains to be seen whether GBMI offenders 

with longer sentences than those already released will continue to be 

confined longer than their guilty counterparts. 
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Guil ty 

GBMI 

NGRI 

Table 52 
Average Confinement Periods by Finding 

x 

3.26 yr's. 

3.99 yrs. 

1.43 yrs. 

n 

77 

69 

87 

Range 

.68 - 8.24 yrs. 

• 37 - 8. 99 Y rs. 

• 12 - 6. 13 yrs. 

Proportional Comparisons of Confinement Length 

Confi nement Peri od 

Less Greater 
than than 
1 yr. 1-2 yrs. 2-3 yrs. 3-4· yrs. 4 yrs. 
n % n % n % n % n % 

Guil ty 3 4% 15 19% 24 31% 15 19% 20 26% 

GBMI 3 4% 9 13% 11 16% 13 19% 33 48% 

NGRI 37 43% 34 39% 10 11% 3 3% 3 3% 

Total 42 18% 58 25% 45 19% 31 13% 56 24% 

Confinement Length of Offenders 
With Criminal Records 

Confinement Period 

Less Greater 
than than 
1 yr. 1-2 yrs. 2-3 yrs. 3-4 yrs. 4 yrs. Total 

Guil ty 1 2% 13 22% 16 27% 12 20% 17 29% 59 100% 

GBMI 2 4% 5 10% 7 15% 8 17% 26 54% 48 1 000.6 

NGRI 15 35% 17 40% 6 14% 3 7% 2 5% 43 100% 

Total 18 12% 35 23% 29 19% 23 15% 45 30% 150 100%) 
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Three models were developed using the Michigan data in an attempt to 

discriminate between (1) guilty and GBMI offenders, (2) guilty offenders 

and insanity acquittees, and (3) GaM! offenders and insanity acquittees. 

Guided by the previous analysis and interpretation of the observed 

relationships, the following variables were entered in each of the three 

equations: 

o age at conviction 
o most serious charge 
o existence of multiple charges 
o occurrence of a pretrial evaluation 
o pretrial evaluation diagnosis 
o pretrial evaluation recommendation 
o criminal history 
o mental health history 

Since the maximum sentence received by guilty and GBMI offenders was 

significantly related to case outcome, it was included in the guity/GBMI 

model. Type of adjudication was also identified previously as an 

important factor and, therefore, was included as well. 

The two comparisons involving the NGRI group could not, or course, 

include the sentencing variable. In addition, information pertaining to 

the type of adjudication was not consistently available in the CFP 

files. Since discriminant analysis discards cases with missing data, 

this variable was excluded from consideration. Post-trial diagnostic 

information was, however, incorporated into both the models involving 

insanity acquittees. 

Employing the variables noted above, the resulting discriminant 

function coefficients indicate that the most important discriminators 

between the GBMI and guilty groups are: prior mental health treatment, 

criminal history, adjudication type, and multiple charge information. 

More subtle differences are evident in the offense committed and age. 

The logistic model supports the findings of the discriminant analysis 
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(p=.OOl). Of particular importance were the type of adjudication and 

prior mental health treatment. Examination of the coefficients in 

combination with a grasp of the preliminary analysis led to the following 

i nterpretati on. 

Defendants found GBM! tend to have had more contact with mental 

health treatment providers than guilty offenders whereas the opposite is 

true for criminal history. Although the majority of both the GBM! and 

guilty verdicts studied were obtained by plea, a larger proportion of the 

guilty group (65% as opposed to 54%) took advantage of this adjudication 

method. Furthermore, GBM! verdicts were more likely to be rendered 

following a bench trial than were guilty findings. 

The role played by the existence of multiple charges was almost as 

large as that of adjudication type. Offenders charged with more than one 

offense were found guilty more often than GBM!. The instant offense was 

actually a more subtle differentiating factor. GBM! offender~ and guilty 

offenders were both involved in serious offenses, usually crimes against 

persons. An individual charged with murder and having a history of prior 

psychiatric treatment is more likely to be found GBM! than guilty. 

Fi nally, defendants 1 abel ed by the court as GBM! tend to be somewhat 

older (x = 31.18 years) than guilty offenders (x = 28.56). The 

discriminant model developed classified 63% of the guilty sample and 60% 

of the GBM! population correctly. 

Several of the discriminators used in the guilty-NGRI model proved to 

be somewhat stronger in differentiating these groups than the guilty-GBMI 

groups. The most important discriminators were criminal history and the 

existence of multiple charges. Defendants with these characteristics 

were more likely to be found guilty than NGRI. As previously discussed, 
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the average NGRI acquittea was older than the average guilty offender. 

This difference proved to be helpful in the classification scheme 

developed. The pretrial forensic evaluation recommendation was useful in 

this model as well (although it contributed very little to the 

differentiating power of the guilty-GBMI model). As Smith and Hall 

reported in their work, defendants recommended as exculpable were more 

likelY to be acquitted than found guilty. The inclusion of the mental 

health history measure had a similar effect as that mentioned above: 

those with a prior record of receiving mental health services were also 

more likely to be found NGRI. The guilty-NGRI classification model was 

more accurate than the guilty-GBMI model. Seventy-six percent of the 

guilty offenders and 82% of the insanity acquittees were assigned to the 

appropriate verdict group. Once again, the results of discriminant 

analysis were supported by the regression check (p = .033). Particularly 

good predictors to be explored in future research' might be criminal and 

mental health histories, age, and the pretrial evaluation recommendation. 

The third and final model developed attempted to differentiate the 

GBMI and NGRI verdict groups. Of the variables included in the analysis, 

the most important were criminal history, the existence of multiple 

charges, previous mental health treatment, age, and pretrial evaluation 

recommendation. Once again, the existence of a criminal record seems to 

decrease the possibility of obtaining an insanity acquittal. The filing 

of more than one charge has the same effect as well. Previous criminal 

behavior and the commission of multiple offenses appears to tilt the 

scales toward conviction; in this case, a GBMI finding. Interestingly 

enough, those defendants who received mental health services in the past 

were slightly more likely to be found GBMI than NGRI. 
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Although insanity acquittees were generally older than GBMI 

offenders, the bivariate relationship was not significant. A trend in 

that direction was noted, however. It would appear that the trend toward 

NGRls being older was sufficient, in combination with the other variables 

in the modal, to add some discriminating power. And finally, obtaining 

the recommendation for acquittal from the CFP again tended to sway the 

verdict toward an NGRI finding. The discriminant model for the GBMI-NGRI 

groups accurately classified 70% of the GBMI offenders and 71% of the 

insanity acquittees. Results of the logistic regression indicate that 

further exploration may be necessary here. Although criminal history, 

age, multiple charges, and pretrial evaluation recommendations may prove 

to be good predictors, the model as a whole was less successful than the 

other two (p = .46). Examination of any interactions affecting the 

relationship bet\'Ieen verdict and both mental health history and diagnosis 

will be necessary. 

III. SUMMARY AND OBSERVATIONS 

Although similarities exist, the results presented seem to indicate 

that the GBMI verdict has been used differently in each of the three 

states studied. In all three states, defendants found GBMI tend to be 

male offenders under age 35 who were convicted of personal as opposed to 

property crimes. In addi ti on, the maj ori ty of the incarcerated GBMI 

offenders in each state had at least one prior contact with both the 

mental health and the criminal justice systems. Another similarity is 

tha means of adjudication: a majority in each state obtained their GBMI 

findings by plea (although the proportions vary widely '- 86% in Georgia, 

58% in Illinois, and 51% in r4ichigan.) Finally, the majority of 
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incarcerated GBMI offenders do in fact receive mental health services. 

This seems to be tied to identified treatment needs rather than the GBMI 

label. 

Thereafter, differences begin to emerge. In Georgia and Michigan, 

the GBMI-guilty populations split 50-50 racially, yet in Illinois, 70% of 

the GBMIs are white compared with a 32% white prison population overall. 

This racial imbalance in I11inois, which is confirme.~ by a shift in the 

pre/post-GBMI insanity acquittee population, appears to be due to larger 

proportions of white defendants offering or accepting GBMI pleas. 

Differences in the NGRI population before and after implementation of 

the GBMi verdict in Illinois suggest more than racial variation in use of 

the alternative finding. System actors in Cook County appear to have 

altered their behavior such that NGRI findings have decreased. Although 

the GBMI verdict is used in Cook County, it is not employed to the extent 

one would expect given the county·s criminal caseload. More importantly, 

however, the proP9rtion of insanity acquittees diagnosed as psychotic 

decreased from 70% to 51% after the GBM! alternative was instituted. 

This shift was accompanied by a significant decrease in the confinement 

period of NGRIs. 

When these results are considered as a whole in light of the fact 

that, over comparable time periods, the frequency of insanity acquittals 

has increased, it is clear that the impact of the GBMI verdict in 

Illinois is rather complex. Why are Caucasian defendants more willing to 

plead GBMI than nonwhite defendants? Are other factors affecting plea 

bargaining behavior? Have the more mentally ill, serious offenders been 

displaced from the NGRI group into the GBM! group? The lack of a 

comparable guilty sample makes it difficult to pursue some of these 

issues with certainty. 
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Unlike Illinois, Georgia's NGRI population does not appear to hav~ 

changed following the passage of GBMI legislation. This is true in spite 

of a decrease in the simple frequency of NGRI findings. Insanity 

acquittees and GBMI offenders appear to be equally mentally ill. Yet 

Georgia seems to be using its NGRI verdict in a manner different from 

Illinois and Michigan. Far more nonwhites accused of property and minor 

offenses are acquitted by reason of insanity in Georgia than is true 

elsewhere. Furthermore, women who commit murders or sex offenses are 

more likely to be found NGRI than their proportions in the criminal 

population seem to warrant. 

Although a guilty sample was not obtained in Georgia, extensive 

aggregate data provided by the DOR made certain comparisons with the GBMI 

population possible. (The data were presented such that GBMI offenders 

could be subtracted from the totals so that comparisons did not 

inappropriately include the group studied.) These data seem to suggest 

that GBMI offenders, the vast majority of whom are convicted by plea, are 

receiving longer sentences than those imposed on guilty offenders. 

Similarities exist, yet 21% of the GBMI population received sentences of 

16 years or more in comparison with 12% of the non-GBMI prison 

population. Furthermore, 36% of the other prison inmates are serving 

sentences between one and five years in length while only 23% of the GBMI 

population received such sentences. Clearly, this is not conclusive 

evidence that GBMIs are being given longer sentences or that they will be 

confined longer than guilty offenders. However, further research that 

includes an appropriately selected guilty sample could pr\ove enlightening. 

Michigan, the state with the most experience with the GBMI verdict, 

is probably the most complex of all to study. Statutory and procedural 
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changes that accompanied institution of the GBMI verdict make it 

difficult to sort out the individual effects (let alone the interactions) 

of the various changes. Analysis and interpretation are further stymied 

by the difficulties of gath,ering pre-GBMI insanity acquittee data. 

Based on internal studies conducted at CFP, Smith and Hall conclude 

that the insanity population has not changed since the GBMI verdict was 

implemented. Yet the statutory exclusion of personality disordered 

defendants from the potential NGRI pool would, of necessity, change the 

popu1 ati on. Indeed, the proporti on ,of acqui ttees di agnosed as 

personality disordered decreased from 44% in 1975 to 12% in 1979 and 13% 

by 1984. Unless one is willing to accept the thesis that mental health 

professionals significantly altered their diagnostic behavior, such a 

population chunge must be accepted. Other changes evident in the 

pre/post NGRI groups (discussed in Part One, Section III) include an 

increase in the proportion of insanity acquittees 1) who were black, 2) 

who had more extensive mental health histories, and 3) who committed less 

serious offenses. 

Given, at a minimum, these differences, it is not surprising that 

portions of our results support those of Smith and Hall. For example, 

age continues to be an important factor with each verdict group being 

progressively younger in the following order: NGRI, GBMI, guilty. Why 

are older defendants more likely to obtain findings based on mental 

aberration? Bivariate relationships observed in our data indicate that 

murderers are more likely to fall into the same pattern: NGRI, GBMI, 

guilty. Sex offenders are consistently excluded from the NGRI group and 

appear in the GBMI and guilty groups. Plea behavior occurred in 

descendi ng order by verdi ct group: guil ty, GBMI, NGRI. In every 
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instance, the GBMI verdi ct assumes the mi ddl e ground - a posi t'i on many 

proponents would argue was a key purpose of GBMI. 

The multivariate analysis conducted appears to support this 

conclusion. In most cases, the factors important to outcome are helpful 

discriminators (adjudication type, age, mental health and criminal 

histories, nature and extent of instant criminal behavior). Yet these 

patterns do not hold consistently because the middle ground shifts 

depending on the combination of factors in a particular case. 

The actual effect on GBMI offenders is more clear than the effect the 

alternative verdict has had on the insanity finding. Offenders sentenced 

as GBMI in Michigan are receiving longer maximum sentences than those 

found guilty. This relationship continues when offense and mental health 

history are held constant. Furthermore, it is particularly true for 

those offenders who offer or accept pleas. In addition, almost ten years 

of data indicate that GBMI inmates are confined for longer periods as 

well. Thi sis true when GBMI offenders are compared w'j th the gUil ty or 

NGRI group. 

If the intent of GBMI legislation in Michigan was to create a middle 

ground, it would appear it has succeeded. If the extension of 

confinement periods was also a goal, the GBMI verdict is doubly 

successful. This does not necessarily mean that a subgroup of 

inappropriate insanity acquittees has been displaced for deserved 

punishment. In fact, the opposite may be true. Sophisticated research 

designs (as discussed in Part Three, Section I) must be employed to 

answer this complex question. In any case, plea bargaining practices 

appear to play an important role in the use of the GBMI verdict in all 

three states and should be explored in depth. 
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Notes 

1 • The GBMI convi cti on fi gures pr'esented in thi s report vary f1rom those 

presented by Smith and Hall. The Michigan DOC list used was assembled by 

staff in the Offi ce of Heal th Care usi ng th'O sources: (1) a computer 

list of GBMI offenders, generated using a specific GBMI field, and (2) 

lists provided by the rece'ption centers of inmates thought to be 

sentenced under the GBMI statute. For offenders in the latter category, 

the official sentencing orders were checked to determine their status. 

If the sentencing document did not specify 'GBMI', the court was 

contacted by the Office of Health Care. Many of these inmates were not, 

according to the sentencing court, found GBMI. The files of those 

offenders for whom the court had not yet responded were revi ewed by 

project staff and coded as GBMI if available records indicated such a 

finding. 
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GUILTY BUT MENTALLY ILL PROJECT 

Interview Schedules 

Schedule A: Legislative Information 

Schedule B: Attorneys 

Schedule C: Judges 

Schedule 0: Pretrial Forensic Evaluators/Expert Witnesses 

Schedule E: Post-Conviction/Post-Acquittal Evaluators 

Schedule F: Corrections and Mental Health Personnel 

Schedule G: Probation Officials 

Schedule H: Parole Officials 
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State: 
Title/Position: 

GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule A: Legislative Infonnation 

Date: 
Interviewee #: 

Organization/Agency: 
Duties: 

/ / 84 

A-l. Did a particular case, incident or problem lead to enactment of your state's 
guilty but mentally ill (GBMI) statute(s)? If yes, what was it? 

A-2. What was (is) the intent of the GBM! legislation? What is the basis of your 
response? 

A-3. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opinion? 

A-4. Have other statutory, judicial or administrative rule changes been made 
affecting mentally ill or insane defendahts at the same time or since that 
time the GBMI legislation was enacted? If yes, what are the changes? 
(Examples: definition of insanity changed, shifted burden of proof of 
insani ty) 

A-S. Has the GBMI plea/verdict changed the processing and/or treatment of 
mentally ill offenders? (Examples: administrative rules, processing time, 
type or frequency of treatment provided, dispositions available, change in 
'incompetency to stand trial' proceedings and findings) 

A-6. What were the positions of those opposed to the GBMI legislation? Have 
those concerns materialized? 

A-7. What do you view as the strengths of the GBM! statute(s)? Why? 

A-8. What do you view as the weaknesses of the GBMI statute(s)? Why? 

A-g. What legislative actions in the mental health area are pending or have been 
proposed? (~, repeal of GBM! legis'lation, abolition of not guilty by 
reason of insanlty (NGRI) defense) 

Other Concerns and Comments: 
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State: 

GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule B: Attorneys 

Date: / / 84 
Ti t1 e /Posi ti on: Interviewee #: 

Organization/Agency: 
Duties: 

B-1. How many cases have you participated in that involved the guilty but 
mentally ill (GBMI) plea/verdict (i.e., pleas entered or verdicts rendered)? 

B-2. What was (is) the intent of the GBMI legislation? What is the basis of your 
response? 

B-3. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opinion? 

8-4. Have other statutory, judicial or administrative rule changes beEln made 
affecting mentally ill or insane defendants close to the time the G8MI 
legislation was enacted? If yes, what are the changes? (Examples: 
definition of insanity changed, shifted burden of proof of insanity) 

8-S. Has the G8MI plea/verdict changed the processing and/or treatment of 
mentally ill or insane offenders? (Examples: administrative rules, 
processing time, type or frequency of treatment provided, dispositions 
available, change in 'incompetency to stand trial' proceedings and findings) 

8-6. Are cases involving mental aberration handled differently because of the 
availability of a G8MI finding? (Examples: plea bargaining, charging 
practices, presentation of evidence, raising of insanity defense, expert 
testimony) Please explain. 

8-7. Jury Information: 

a. In your opinion, do jurors understand and make appropriate distinctions 
between the definitions of insanity and mental illness as used in the 
G8MI plea/verdict? 

b. Do jurors generally understand the expert testimony presented at trial? 
Why or why not? 

c. Do jurors understand the dispositional differences between a not guilty 
by reason of i nsani ty (NGRI) and a G8MI fi ndi ng? 

d. Do jurors understand the typical jury instructions provided by trial 
judges in G8MI cases? In NGRI cases? Why or why not? 

e. Are jury instructions for NGRI and/or G8MI cases standardized? If yes, 
could we obtain a copy? 
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B-8. Has the GBMI p1 ea/ver'di ct increased or decreased the number of jury tri a1 S I 

in cases involving mental aberra,tion? What is the basis for your response? 

B-9. Has instituting the GBMI plea/verdict changed the involvement of mental I 
health experts in criminal proceedings? If yes, how? 

B-10. In your opinion, what are the criteria or factors used by judges in making 
GBMI and NGRI determinations? By juries? Please specify. 

B-11. What are the characteristics of defendants most likely to be found GBMI, as 
opposed to NGRI or guilty? 

B-12. In your opinion, do judges understand and make appropriate distinctions 
between the definitions of insanity and mental illness? 

B-13. GBMI Sentencing and Confinement: 

a. In practicp., does the length and/or type of sentence (~.g~_, probation, 
split sentence) for guilty and GBMI offenders differ? -rr-yes, what 
accounts for this? 

b. In your opinion, does the period of confinement for NGRIs and GBMIs who 
have similar backgrounds differ? If yes, which group is generally 
confined longer? Why? 

c. In your opinion, are GBMI offenders more frequently or less frequently 
paroled than guilty offenders? 

B-14. GBMI Treatment: 

a. Are G8MI offenders more likely to receive treatment than offenders with 
mental health problems in the general prison population? What is the 
basi s fOr' your response? 

b. \~hat agency or agenci es actually provide treatment for G8MI offenders? 

c. What types of treatment are provided? 

8-15. In your opinion, has the G8MI plea/verdict increased or decreased costs to 
the mental health-law system in any way? If yes, how? If no, why not? 

B-16. In your opinion, would the G8MI offenders be found guilty or NGRI if the 
GBMI plea/verdict were unavailable? What is the basis for your response? 

8-17. Under what circumstances would you advise a client to enter a GBMI plea? 

B-18. In your c'1inion, do recidivism rate:; vary among released NGRI, GBMI, and 
guilty offenders? How and why? 

B-19. What do you view as the strength~ of the GBM! statute(s)? Why? 

B-20. What do you view as the weaknesses of the GBMI statute(s)? Why? 

B-21. Has your perception of the desi rabi 1 ity and impact of the GBMI pl ea/verdict 
changed since passage of the statute(s)? If yes, why? 

Other Concerns and Comments: 
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State: 
Title/Position: 
Organization/Agency: 
Duties: 

GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule C: Judges 

Date: 
Interviewee #: 

/ / 84 

C-l. How many cases have you participated in that involved the guilty but 
mentally ill (GBMI) plea/verdict (i.e., pleas entered or verdicts rendered)? 

C-2. What was (is) the intent of the GBMI legislation? What is the basis of your 
response? 

C-3. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opfnion? 

C-4. Ha~e other statuto\~, judicial or administrative rule changes been made 
affecting mentally ill or insane defendants close to the time the GBMI 
legislation was enacted? If yes, what are the changes? (Examples: 
definition of insanity changed, shifted burden of proof of insanity) 

C-5. Has the GBMI pJea/verdict changed the processing and/or treatment of 
mentally ill offenders? (Examples: administrative rules, processing time, 
type or frequency of treatment provided, dispositions available, change in 
'incompetency to stand trial' proceedings and findings) 

C-6. In your opinion or experience, what are the characteristics of defendants 
most likely to be found GBMI, as opposed to not guilty by reason of insanity 
(NGRI) or guilty? 

C-7. What advantages or disadvantages does the GBMI plea/verdict offer mentally 
ill defendants? Do the defendants understand these? 

C-8. Are cases involving mental aberration handled differently due to the 
availability of a GBMI plea/verdict? (Examples: plea bargaining, charging 
practices, presentation of evidence, raising of the insanity defense, expert 
testimony) 

C-9. In your opinion, wr-u1d the GBMI offenders be found guilty or NGRI if the 
GBMI plea/verdict were unavailable? What is the basis for your opinion? 

C-10. Jur::r Infonnati on: 

a. In your opinion, do jurors understand and make appropriate distinctions 
between the definitions If insanity and mental illness as used in the 
GBMI plea/verdict? 

b. Do jurQrs generally understand the expert testimony presented at trial? 
Why, or why not? 

A-·9 



I 
c. Do jurors understand the dispositional differences between an NGRI and a I 

GBMI finding? 

d. Do jurors understand the typical jury instructions in GBMI cases? In I 
NGRI cases? Why or why not? 

e. Are jury instructions for NGRI and/or GBMI cases standardized? If yes, 
could we obtain a copy? II 

C-ll. In your opinion, has the GBMI plea/verdict increased or decreased the number 
of jury trials in cases involving mental aberration? What is the basis for I 
your opinion? 

C-12. Has the GBMI plea/verdict changed the involvement of mental health experts I I 
in criminal proceedings? If yes, how? 

C-13. Do the criteria used for placing offenders on probation vary for guilty 
offenders as compared with GBMI offenders? 

C-14. GBMI Sentencing and Confinement: 

a. 

b. 

c. 

, 
In practice does the length and/or type of sentence (~, probation, 
split sentence) for guilty and GBMI offenders differ?"!f yes, what 
accounts for this? 

In your opinion, does the period Df confinement differ for NGRIs and 
GBMIs who have similar backgrounds? If yes, which group is generally 
confined longer? Why? 

In your opinion, are GBMI offenders more frequently or less frequently 
paroled than guilty offenders? 

C-1S. GBMI Treatment: 

a. Are GBMI offenders more likely to receive treatment than offenders with 
mental health problems in the general prison population? What is the 
basis for your response? 

b. What agency or agencies actually provide treatment for GBMI offenders? 

c. What types of treatment are provided? 

C-16. In your opinion, has the GBM! plea/v€Mdict increased or decreased costs to 
the mental health-law system in any way? If yes, how? If no, why not? 

C-17. In your opinion, do recidivism rates vary among released NGRI, GBMI, and 
guilty offenders? How and why? 

C-18. What do you view as the strengths of the GBMI statute(s)? Why? 

C~9. What do you view as the weaknesses of the GBMI statute{s)? Why? 

C-20. Has your perception of the desirability and impact of the GBM! plea/verdict 
changed since passage of the statute(s)? If yes, why? 

Other Concerns and Comments: 
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GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule 0: Pretrial Forensic Evaluators/Expert Witnesses 

State: Oate: / / 84 

Title/Position: Interviewee #: 

Organization/Agency: 
Outi-=s: 

D-1. How many cases have you participated in that involved the guilty but 
mentally ill (GBMI) plea/verdict (i.e., pleas entered or verdicts rendered)? 

0-2. What categories of psychological/psychiatric evaluations do you perform? 
(Examples: competency evaluations, criminal responsibility evaluations) 

0-3. What was (is) the intent of the GBMI legislation? What is the basis of your 
response? ' 

0-4. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opinion? 

0-5. How and from whom do you receive referrals or requests for mental health 
evaluations? 

0-6. Do examination/evaluation procedures for not guilty by reason of insanity 
(NGRI) and GBMI defendants differ? Please explain • 

0-7. How often do you testify or make recommendations to attorneys or the court 
regarding examinations of NGRI or GBMI defendants? Has the nature or 
frequency of your activities changed since the GBMI plea/verdict was 
instituted? 

0-8. Has the sUbstance or extent of your testimony or recommendations changed 
since the GBMI plea/verdict was instituted? If yes, how? 

0-9. Are the attorneys and the court usually in agreement with and/or follow your 
recommendations? 

0-10. What are the characteristics of defendants most likely to be found GBMI, as 
opposed to NGRI or guilty? 

0-11. In your opi n i on, woul d the GBMI offenders be found gui 1 ty or NGRI if the 
GBMI plea/verdict were unavailable? What is the basi$ for your opinion? 

0-12. In your opin'ion, has the GBMI plea/verdict increased or decreased costs to 
the mental health-law system in any way? If yes, how? If no, why not? 

0-13. What do you view as the strengths of the GBMI statute(s)? Why? 

0-14. What do you vie~'l as the weaknesses of the GBMI statute(s)? Why? 
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0-15. Has your perception of the desirability and impact of the GBMI plea/verdict 
changed since passage of the statute(s)? If yes, why? 

Other Concerns and Comments: 
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GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule E: Post-Conviction /Post-Acquittal Evaluators 

State: Date: / / 84 
Tit1e/Positi on: Interviewee #: 
Organization/Agency: 
Duties: 

E-1. How many cases have you participated in that 'involved the guilty but . 
mentally ill (GBMI) plea/verdict (i.e., pleas entered or verdicts rendered)? 

E-2. Which c1ass(es) of mentally disordered offenders do you evaluate'? 
(Examples: insanity acquittees, GBMI offenders, guilty offenders) 

E-3. What was (is) the intent of the GBMI legislation? What is the basis of your 
response? 

E-4. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opinion? 

E-5. How and from whom do you receive referrals or requests for mental health 
eva1 uati ons? 

E-6. What are your methods or procedures for conducting psychological/ 
psychiatric evaluations of GBMI offenders? (Please note any standardized 
tests used, key pieces of information gathered for decision-making purposes, 
average length and frequency of examinations) 

E-7. Have evaluation or screening policies and procedures been changed due to 
institution of the GBMI plea/verdict? If yes, what were the changes? Why 
were they necessary? 

E-8. In your opinion, has the GBMI plea/verdict increased or decreased the number 
of jury trials in cases involving mental aberration? What is the basis for 
your response? 

E-9. Have you testified in sentencing hearings involving GBMI offenders? If yes, 
how do these differ in nature or frequency from other sentencing hearings in 
which you have testified? 

E-10. In your opinion, would the GBMI offenders be found guilty or NGRI if the 
GBMI plea/verdict were unavailable? What is the basis for your opinion? 

E-l1. In your experience, what are the characteristics of defendants most likely 
to be found GBM!, as opposed to not guilty by reason of insanity (NGRI) or 
gui1 ty? 
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E-12. Are you involved in the development of mental health treatment plans for 
GBMIs and/or NGRIs? If yes, please describe the planning process, factors 
considered, treatment options available. 

E-13. Are you involved in the provision of mental health treatment to GBMIs or 
NGRls? If yes: . 

a. What agency or agencies actually provide treatment for GBMI offenders? 

b. What is the average number of GBMIs and/or NGRIs in custody for 
treatment purposes on any given day? (statewide and/or your facility) 

c. What types of treatment are available? How many treatment staff are 
available to provide treatment? 

d. Wr.at types of treatment are usually provided? Does this vary by 
diagnosis? Please explain. 

e. What;s the average length and frequency of treatment? 

E-14. Are GBMI offender's more likely to receive treatment than offenders with 
mental health problems in the general prison population? What is the basis 
for your response? 

I 
I 
I 
I 
,I 
I 
I 
I 

E-15. In your opinion, do recidivism rates vary among released NGRI, GBMI, and ,11_ 

guilty offenders? How and Why? . 

E-16. What do you view as the strengths of the GBMI statute(s)? Why? II 
E-17. What do you view as the weaknesses of the GBMI statute(s)? Why? 

E-18. Has your perception of the desirability and impact of the GBMI plea/verdict II 
changed since passage of the statute(s)? If yes, why? 

Other Concerns and Comments: 11 
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GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule F: Corrections and Mental Health Personnel 

State: Date: / 
Title/Position: Interviewee #: 

Organization/Agency: 
Duti es: 

F-l. How many cases have you participated in that involved the guilty but 
mentally ill (GBMI) plea/verdict (,.e., pleas entered or verdicts 
rendered)? Statewide? -~ 

/ 84 

F-2. Did a particular case, incident or problem lead to enactment of your state's 
GBM! statute(s)? If yes, what was it? , 

F-3. What was (is) the intent of the GBMI legislation? What is the basis of your 
response? 

F-4. Has the intent been fulfilled? Why, or why not? What is the basi$ of your 
opinion? 

F-S. How are determinations made about which offenders will receive treatment? 
Does the GBMI label playa role in such decisions? 

F-6. What agency or agencies actually provide treatment for GBMI offenders? How 
was this determined? Are changes to the current provision of trea~lent 
anticipated? 

F-7. Have policies and/or procedures for the handling of mentally disordered 
offenders changed due to institution of the GBMI plea/verdict? If yes, what 
were the changes? Why were they necessary? 

F-8. In your experience, what are the characteristics of defendants most likely 
to be found not guilty by reason of insanity (NGRI)? GBMI? Guilty? 

F-9. In your opinion, would the GBMI offenders be found guilty or NGRI if the 
GBMI plea/verdict were unavailable? What is the basis for your opinion? 

F-10. Are you involved in the development of mental health treatment plans for 
GBMI and/or NGRI acquittees? If yes, please describe the planning process, 
factors considered, treatment options available. 

F-ll. Are you involved in the provision of mental health treatment to GBMIs or 
tJGRIs? If yes: 

a. What is the average number of GBMIs and NGRls in custody for treatment 
purposes on any given day? (statewide and/or your facility) 
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b. What types of treatment are available? How many treatment staff are 
available to provide treatment? 

c. What types of treatment are usually provided? Does this vary by 
diagnosis? Please explain. 

d. What is the average length and frequency of treatment? 

F-12. Are GBMI offenders more likely to receive treatment than offenders with 
mental health problems in the general prison population? What is the basis 
for your response? 

F-13. Are mentally retarded defendants eligible to be classified as GBMI offenders 
in your state? If yes, are these GBMI offenders handled or treated 
differently? Please explain. 

F-14. GBMI Sentencing and Confinement: 

a. 

b. 

In practice, does the 1 ength and/or type of sentence differ (~, 
probation, split sentence) for guilty and GBMI offenders? I~, what 
accounts for this? 

In your opinion, does the period of confinement differ for NGRIs and 
GBMIs who have similar backgrounds? If yes, which group is generally 
confined longer? Why? 

F-15. GBMI Transfer: 

a. 

b. 

Describe the procedure for transfering GBMI offenders from the general 
prison population to a mental health or mental retardation facility for 
treatment. (Please note the frequency of occurence, the criteria 
employed, the organizations involved, the time required) 

Describe the procedure for transfering GBMI offenders from a mental 
health or mental retardation facility to general prison population. 
(Please note the frequency of occurence, the criteria employed, the 
organizations involved, the time required) 

F-16. In your opinion, has the GBMI plea/verdict increased or decreased costs to 
the mental health-law system in any way? If yes, how? If no, why not? 

F-17. In your opinion, do recidivism rates vary among released NGRI, GBMI, and 
guilty offenders? How and why? 

F-18. What do you view as the strengths of the GBMI statute(s}? WhY? 

F-19. What do you view as the weaknesses of the GBMI statute(s}? Why? 

F-20. Has your perception of the desirability and impact of the GBMI plea/verdict 
changed since passage of the statute(s}? If yes, why? 

Other Concerns and Comments: 
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State: 
Ti tl e/Posi ti on: 
Organization/Agency: 
Duties: 

GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule G: Probation Official 

Date: 
Interviewee #: 

/ 

G-1. How many cases have you participated in that involved the guilty but 
mentally ill (GBMI) plea/verdict (i.e., pleas entered or verdicts 
rendered)? Statewide? --

/ 84 

G-2. What was (is) the intent of the GBMI legislation? What is the basis of your 
response? 

G-3. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opinion? 

G-4. Have probation policies or practices changed due to institution of the GBMI 
plea/verdict? If yes, what were the changes? Why were they necessary? 

G-S. Do you handle or treat GBMI offenders differently than guilty offenders? 
(Examples: extent or type of supervision, willingness to revoke probation) 
Please explain. 

G-6. Do the criteria used for placing offenders on probation vary for guilty 
offenders as compared with GBMI offenders? 

G-7. Is a GBMI offender's period of probation likely to vary from that of a 
gui 1 ty offender? 

G-8. How frequently is the receipt of mental health treatment and care a 
condition of probation for GBMI offenders? Guilty offenders? 

G-9. In your opinion, do recidivism rates vary among released not guilty by 
reason of insanity (NGRI), GBMI, and guilty offenders? How and why? 

G-10. What do you view as the strengths of the GBMI statute(s)? Why? 

G-l1. What do you vi ew as the weaknesses of the GBMI statute{ s)? Why? 

G-12. Has your perception of the desirability and impact of the GBMI plea/verdict 
changed since passage of the statute(s)? If yes, why? 

Other Concerns and Comments: 
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State: 
Title/Position: 
Organization/Agency: 
Duties: 

GUILTY BUT MENTALLY ILL PROJECT 
Interview Schedule H: Parole Officials 

Date: 
Interviewee #: 

/ 

H-1. How many cases have you participated in that involved the guilty but 
mentally ill (GBMI) plea/verdict (i.e., pleas entered or verdicts 
rendered)? Statewi de? --

/ 84 

H-2. What was (is) the intent of the GBMI legislation? What' is the basis of your 
response? 

H-3. Has the intent been fulfilled? Why, or why not? What is the basis of your 
opinion? 

H-4. Has the GBM! plea/verdict led to any change in parole practices? If yes, 
what were the changes? Why were they necessary? 

H-5. Are (or will) GBMI offenders handled differently than other guilty 
offenders? (Examples: parole criteria differ, longer periods of 
incarceration required, receipt of mental health treatment as a condition of 
parole) 

H-6. In practice does the length and/or type of sentence (~, split sentence) 
for guilty and GBMI offenders differ? If yes, what accounts for this? 

H-7. In your opinion, do recidivism rates vary among released not guilty by 
reason of insanity (NGRI), GBMI, and guilty offenders? How and why? 

H-8. What do you view as the strengths of the GBMI statute(s)? Why? 

H-9. What do you view as the weaknesses of the GBMI statute(s)? Why? 

H-10. Has your perception of the desirability and impact of the GBMI plea/verdict 
changed since passage of the statute(s)? If yes, why? 

Other Concerns and Comments: 
-I.~. 
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APPENDIX B. CASE FILE DATA COLLECTION INSTRUMENT 
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Vaal 

V002 

V003 

V004 

COMBINED CASE FILE 
DATA COLLECTION INSTRUMENT 

Case Identification Number _1 ___ _ 

Date of Birth _ _ I _ _ I __ 

Sex Male 1 
Female 2 
Unknown 9 

Race White 1 
Black 2 
Spanish 3 
Oriental/Asian 4 
Other 5 
Unknown 9 

Coder 

VOOS Date of Arrest _ _ I __ / __ 

V006 

VOOl 

VOOB 

Cdme( s) Charged 

1) __________________ _ 

2) __________________ _ 

3) __________________ _ 

Length of pretrial detention 

Plea Entered at Arraignment 

Guil ty 
Not Guilty 
NGRI 
GBM! 
Other 

Code 

___ days. 

1 
2 
3 
4 

Unk now-n---------- .9 
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V009 Date of Plea (Arraignment) __ I __ I __ _ 

YOlO Date of Pretrial Forensic Evaluation ____ I ____ / __ __ 

VOll Location of Evaluation Code 

.V012 Pretrial Evaluation conducted by: 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

VOl 3 

V014 & 
V015 

state psychiatrist/psychologist (prosec) 1 
county psychiatrist/psychologist (prosec) 2 
private court-appointed psychologist (prosec) 3 
private court-appointed psychologist (def) 4 
retained (defense) psychiatrist/psychologist 5 
other: specify 
combination of a~b-ov-e-:---------------------

no examination conducted 
unknown 

Length of Pretrial Evaluation 

One day or less 
Two !:lays 
Three days 
Other: specify 

Unknown/Unable 
determine 

No evaluation 

Pretrial evaluation diagnosis 

to 

o 
9 

1 
2 
3 

9 
o 

I 
I 

Prosecution Defense II 
V014 V015 

Personality disorder 
Neurosis 
Organic Brain Syndrome 
Manic Depressive 
Schizophrenia (paranoid) 
Schizophrenia (undifferentiated) 
Other Psychosis 
Mental Retardation 
No mental illness 
Other 
Unknow-n~IU~n-a-v-a~i~1-a~b~le-----------

N/A (no evaluation or dianosis) 
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V016 & Pretrial evaluation recommendation 
VOll 

Criminally responsible 
Not responsible (NGRI) 
GBMI 
Incompetent to stand trial 
Other 
Unknow-n---------------------

MENTAL HEALTH HISTORY 

First 

Prosecution Defense 
V016 VOl? 

1 
2 
3 
4 

9 

1 
2 
3 
4 -

9 

VOla Dftte of First Prior Treatment ____ I ____ I ___ _ 

V019 

V020 

Type of Facility 

State Mental Hospital 1 
Private Mental Hospital 2 
Community Mental Health Center 3 
VA Hospital 4 
Private psychiatrist/psychologist 5 
Other - specify ______ _ 
Unknown 9 
N/A 0 

Status 

Court-ordered in-patient 
Court-ordered out-patient 
Voluntary in-patient 
Voluntary out-patient 
Other 
Unknow-n------------------
N/A 
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V02l 

V022 

V023 

V024 

V025 

Reason for treatment 

NGRI 1 
ICC - suicidal 2 

- dangerous to others 3 
- unable to care for self 4 

Incompetent to stand trial 5 
Marital/family problems 6 
Other 
Unknow-n------- 9 
N/A 0 

Second 

Date of Second Treatment __ / ___ / __ _ 

Type of Facility 

State Mental Hospital 1 
Private Mental Hospital 2 
Community Mental Health Center 3 
VA Hospital 4 
Private psychiatrist/psychologist 5 
Other - specify _____ _ 
Unknown 9 
N/A 0 

Status 

Court-ordered in-patient 
Court-ordered out-patient 
Voluntary in-patient 
Voluntary out-patient 
Other 
Unknow-n-------------
N/A 

Reason for treatment 

NGRI 
ICC - suicidal 

- dangerous to others 
- unable to care for self 

Incompetent to stand trial 
Marital/family problems 
Other ____ _ 
Unknown 
N/A 
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Third 

V026 Date of Third Treatment __ / __ / __ _ 

V027 Type of Facility 

V028 

State Mental Hospital 1 
Private Mental Hospital 2 
Community Mental Health Center 3 
VA Hospital 4 ' 
Private psychiatrist/psychologist 5 
Otht\r - specify _____ _ 
Unknown 9 
N/A 0 

Status 

Court-or'dered in-patient 
Court-ordered out-patient 
Voluntary in-patient 
Voluntary out-patient 
Other _________ _ 
Unknown 
N/A 

1 
2 
3 
4 

9 
a 

V029 Reason for treatment 

V030 

Other 

NGRI 
ICC - suicidal 

- dangerous to others 
- unable to care for self 

Incompetent to stand trial 
Marital/family problems 
Other ----Unknown 
N/A 

Number of additional treatment periods 
or hospitalizations 
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P,)A(' 

I· 
CRIMINAL HISTORY 

I 
First Code ---

V03l Most recent offense charged I 
V032 Date of Offense __ 1 __ 1 ___ I 
V033 Finding I 

Guilty 1 
Not Guilty 2 I NGRI 3 
GBMI 4 
Charges dropped 5 

I Incompetent to Stand Trial 6 
Other 
Unknown 9 
N/A 0 I 

Second Code I 
V034 Second most recent offense 

V035 Date of Offense __ 1 __ 1_- I 
V036 Finding I 

Guilty 1 I Not Guilty 2 
NGRI 3 
GBMI 4 I Charges dropped 5 
Incompetent to Stand Tri al 6 
Other 

I Unknown 9 
N/A 0 

Third Code I 
V037 Third most recent offense 

I 
V038 Date of Offense __ 1 __ 1 --

I 
I 
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V039 

V040 

V04l 

V042 

V043 

Finding 

Guilty 
Not Guilty 
NGRI 
GBMI 
Charges dropped 
Incompetent to Stand Trial 
Other . 
Unknow-n-------

. N/A 

Other 

1 
2 
3 
4 
5 
6 

9 
o 

Number of total charges reflected in record -----

Number of total charges reflected in convictions ---
Number of prior jail commitments 

Number of prior prison commitments 

V044 Number of prior sentences of probation 

*** 

V048 

List three most serious offenses charged in addition to V03l, 
V034, and V037. 

V045 

V046 

V047 

CURRENT OFFENSE 

Code 

DOCKET OR CASE NUMBER - PLACE ON SAMPLE LISTING ONLY, NOT ON DATA 
COLLECTION SHEET. 

Code 

Court 
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V049 

VOSO 

VOSl 

County 

Judge 

Type Trial/Adjudication 

Bench tri al 
Jury tri al 
Plea bargain 
Unknown 

V052 Type Counsel 

VOS3 

V054 

V055 

V056 

Indigent 
Private, retained 
Pro se. 
Unknown 

Expert Testimony 

Private expert for prosecution 
State expert for prosecution 
Private expert for defense 
State expert for defense 
Combinations: 1 & 3 

1 & 4 
2 & 3 
2 & 4 

Other __________ _ 
Unknown 
None 

state/Public Expert employed by: 

Agency 

Institution 

Verdict 

Gui lty 
GBMI 
NGRI 
Other 
Unknown 
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II 
I 
I 
I 
I 

II 
! I 

I 
I 

V057 

V05S 

V059 

V060 

V061 

V062 

Date of Verdi ct __ / __ / __ _ 

Conviction offense(s) 

1) __________________ _ 

2) __________________ __ 

3) __________________ __ 

Presentence report ordered 

Yes 
No 
N/A (NGRI) 
Unknown 

Agency/Office conducting PSI 

Probation recommended 

Yes 
No 
N/ A (NGRI) 
Unknown 

Code 

1 
2 
7 
9 

1 
2 
7 
9 

Post-conviction evaluation or NGRI Post-acquittal 

If GBMI or Guilty: 

Presentence evaluation 
Post sentence evaluation 
Both 
Not evaluated 
Unknown 

If NGRI: 

Yes 
No 
Unknown 

A-31 

1 
2 
3 
4 
9 

5 
6 
9 



V063 

V064 

V065 

V066 

V06l 

V068 

Date of presentence.9.!:. post-acquittal evaluation 

__ 1 __ 1_-

Evaluating Authority: Code 

Agency 

Institution 

Date of post sentence eva 1 uat ion __ / __ / __ 

Evaluating Authority: Code 

Agency 

Institution 

Evaluation conducted by: 

V069 
VOlO 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Presentence/ Postsentence 
Postacqu i tta 1 I 

V069 VOlO 

State psychiatrist/psychologist 1 
County psychiatrist/psychologist 2 
Private ct-apptd. psychiatrist/psychologist 3 
Other mental health professional 4 
Physician (M.D.) 5 
Other 
No ex a-m-:-; n-a-:t--:;-o-n ---- 0 
Unknown 9 
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I 
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I 
I 
I 
I 
I 
I 
I V075 . 

I 
I 
I 

II 
I 

Diagnosis: 

VOll 
V072 

Personality disorder 
Neurosis 
Organic Brain Syndrome 
Manic Depressive 
Schizophrenia (paranoid) 
Schizophrenia (undifferentiated) 
Other Psychosis 
Mental Retardation 
No mental illness 
Other 
Unknow-n~/~U-na-v-a~i~l-able 

N/A (no evaluation or diagnosis) 

Treatment Recommendation: 

V073 
V074 

No treatment required or not committable 
Individual Counseling 
Group Counseling 
Other 
Combin-a~t~io-n--------------

NGRI-recommended as commitable 
N/A 
Unknown 
No recommendation 

Presentence! Postsentence 
Postacqu;tta 1 

VOll V072 

01 
02 
03 
04 
05 
06 
07 
08 
09 

99 
00 

01 
02 
03 
04 
05 
06 
07 
08 
09 

99 
00 

Presentence/ Post sentence 
Postacquittal 

V073 V074 

1 
2 
3 

6 
7 
9 
o 

1 
2 
3 

6 
7 
9 
o 

Years Months 
Sentence received 
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V076 Placement/Disposition 

If G8MI or Guilty~ 

Committed to DOC/OOR 
Probation 
Other 
Unknow-n----------------

If NGRI: 

Released 
ICC 
Other 
Unknown 

VO?7 Location of Confinement 

V078 Type of confinement~ 

If G8MI or Guilty: 

1 
2 

9 

5 
6 

9 

General population 1 
Psych or mental health unit 2 
Other 
N/ A (p-r--:o b-a-'-t"":-i o-n--"")--- 7 
Unknown 9 

If NGRI: 

State Hospita 1-
General population 
Forensic population 

Other 
N/ A (r-e"'-, e-a-s-e--;d""'"") ----
Unknown 
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"I 

I 
TREATMENT 

I V079 Date Treatment Initiated __ 1 __ 1_-

I VOSO Agency 
-

I 
DOC/DOR 1 
DMH/DHR 2 
Other 

I 
Unkno.wn 9. 
None a 

I Code 

VOSl Institution 

I VOS2 Type of treatment 

I Individual counseling 1 
Group counseling 2 
Other 

I Unknm'/n 9 
None 0 

I VOS3 Frequency of treatment 

I 
1 x per week 1 
2 x per week 2 
3 x per week 3 

I 
4 x per week 4 
Daily 5 
Other 
Unknown 9 

I None a 

I VOS4 Medication 

I 
VOS5 Medi cat; on 

I 
V086 Date treatment completed _._1 __ 1_-

I 
I A-35 



TRANSFER 

V087 Date of Transfer ___ , ___ , __ __ 

V088 Agency 

V089 Institution 

V090 

V09l 

V092 

V093 

Type of Treatment 

Individual counseling 
Group counseling 
Other ------------------Unknown 
None 

Frequency of Treatment 

1 x per week 
2 x per week 
3 x per week 
4 x per week 
Daily 
Other 
Unknow-n----------
None 

Medication 

Medication 

1 
2 

9 
o 

1 
2 
3 
4 
5 

9 
o 

V094 Date of return transfer ___ , ____ , ___ _ 

V095 Receiving agency 

V096 Receiving institution 

V097 Date of release ____ I ____ , __ __ 
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V098 Type of release 

GBMI or Guilt'! ., . 
Still in custody 
Paroled 
Sentence expired 
Died in custody 
Other 
Unknown 

NGRI 

Still in custody 
criteria "No longer meets ICC 

Other 
Unknown 

RECIDIVISM 

V099 Number of arrests 

V100 Offense(s) 

1) ______________________ __ 

2) ______________________ __ 

3) ______________________ __ 

V10l Number of convictions 

V102 Number of NGRI findings 

V103 Offense(s) 

V104 Number of DOC commitments 

V105 Number of ICC commitments 
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Computer 
Variable 
Name 

ID 

DOB 

SEX 

RACE 

DOA 

CHARGE 1 
CHARGE 2 
CHARGE 3 

Code-Manual and Operational Definitions 
Record 1 
column(s): 

VOOl Case 10 Number - First digit signifies the state. 1-5 

Michigan = 1 
Illinois = 2 
Georgia = 3 

Last four digits as assigned from master sampling lists. 

V002 Date of birth - Use 9s if unknown or unavailable. 6-11 

V003 Sex - Male 1 
Female 2 
Unknown 9 

V004 Race - White = 1 
Black = 2 
Hispanic = 3 
Oriental/Asian = 4 
Midwestern = 6 
Native American = 7 

Unknown = 9 

CURRENT OFFENSE 

*** These data pertain to the offense that placed the 
individual in the sample. Docket or Case Number -
Court identification number for tracking into court 
system. Do not code. Place number on sample - master 
file list. Upon completion of data collection, list 
will be destroyed. 

V005 Date of Arrest-for offense that placed individual in 
sample. 

V006 Crime(s) charged that placed offender in sample -
list three most serious offenses charged [specify 
seriousness hierarchy] exactly as noted in the file 
then note the offense code to the right. Leave code 
blank if uncertain but always write in offense(s). 
[Expand offense code as necessary on-site]. 

12 

13 

14-19 

20-21 
22-23 
24-25 

Preceding page blank 
A-41 



Murder, Homicide 
Attempted murder 

Offense Code 

Manslaughter, voluntary or involuntary 
Rape (of an adult) 
Rape (of a minor; includes attempts & sodomy) 
Attempted ra e 

rme 0 ery - weapon lnc u 
Armed Vi 01 ence 
Robbery- no weapon (including atte~pts) 
Aggravated Assault 
Aggravated Battery 
Simple Assault; Simple Battery 
Arson (aggravated & attempts) 
Burglary; attempts; possession of burglary tools 
Larceny and Theft (except shoplifting; includes 

theft from auto; attempts) 
Auto Theft (UDAA) 
Shoplifting 
Forgery, Fraud, Deceptive practice, Extortion, 

Embezzlement, ISF, false insurance report 
Stolen Property - buying, selling, receiving, possession 
Weapons Charges, Unlawful weapon use or possession, 

concealed 
Possession of Marijuana 
Sale of Marijuana; cultivation 
Possession - All other drugs (unspecified controlled 

sUbstances) 
Sale - All other drugs 
Disorderly Conduct, Loitering, Vagrancy, Breach of Peace, 

Drunk 
Drivin

T 
under the Influence 

Other raffic Violations 
Ag~ravated Incest & Incest 
Chl1d Abuse 
Indecent liberties w/child, sexual abu~e of child; 

attempts; child molesting 
Deviate sexual assault, lewd behavior, public indecency; 

attempts; voyeurism, criminal sexual conduct 
Contributing delinquency of minor 
Child Pornography 
Kidnapping, aggravated kidnapping 
Unlawful restraint 
Concealing a homicide 
Criminal property damage, vandalism, malicious destruction 
Prostitution 
Trespass 
Conspiracy 
Intimidation, harrassment, malicious annoyance, threats 
Illegal liquor sale 
Resisting arrest/peace or corrections officer; assault of; 

interfering or resisting 
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PLEA 

Contempt of court 35 
Violation of probation or parole 38 
Obstructing justice 47 
Bail jumping 48 
Escape (prison/ja.i1) 41 
Draft resister 51 
Pandering/Pimping 52 
Miscellaneous federal offenses (IRS, counterfeiting, etc.) 53 
Gambling 54 
Manufacture or placement of explosives 55 
Repeat/Habitual Offender 56 
Solicit prostitution . 57 
Inciting a riot 58 

V007 Plea entered at arraignment. If plea entered is not 
accepted by the court, code as "other" and note 
appropriately on-site. 
Gui lty = 1 
Not Gu i 1 ty = 2 
NGRI = 3 
GBM! = 4 
Nolo contendere = 5 
Diminished capacity = 6 
Nolo contendere but mentally ill = 7 
Unknown = 9 

PLEADATE V008 Date plea was entered - date of arraignment. 

PRETVALl V009 Date of first pretrial forensic examination. 

EVALTYP VOlO Type of evaluation or reason(s) for evaluation. 

Competency to stand trail = 1 
NGRI = 2 
Competency & NGRI = 3 
GBMI = 4 
Competency and mental status = 5 
Menta lly i 11 in jail = 6 
Responsibility & diminished capacity = 7 
Diminished capacity :: 8 
Unknown = 9 
Competency, NGRI, & Diminished Capacity = 10 
GBMI & Competency = 11 
None = 0 
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EVALLOC 

OTHEREV 

PREVALl 
PREVAL2 

PREVAL3 

PREVST 

VOll Note type of facility in which evaluation 
was conducted. Use 9 if unknown. 

Counseling center, county or private 
mental health center, etc. 1 

Court clinic 2 
Forensic center 3 
Jail-municipal, county, or juvenile 4 
Hea 1 th Department 5 
State hospital or mental health center 6 
Doctorls office 7 
Atty·s office or defendant·s home 8 

V012 Additional pretrial evaluations. Unknown = 9. 
Yes 1 
No 2 

V013 Type of mental health specialist conducting pretrial 
evaluation for the prosecution. 

Government 1 • 
Private 2 
Unknown 9 
No exam 0 

V014 Type of mental health specialist conducting pretrial 
evaluation for the defense. [develop "other" codes 
on-site]. 

Retained 1 
Appointed 2 
Unknown 9 
No exam 0 

V015 Nature of pretrial evaluation - offender's status 
(in- or out-patient). 

In-patient 1 
Out-patient 2 
Unknown 9 
No exam 0 
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I PREDIAGl VOl 6 Pretrial evaluation diagnosis - prosecution/state. 48-49 
PREDIAG2 If evaluation was conducted but finding unknown, 50-51 

I code as 99. If not conducted, code as zeros. 
Criteria for grouping and collapsing categories 
to be based on DSM III. 

I Personality disorder 01 
Neurosis 02 

I 
Organic Brain Syndrome 03 
Manic Depressive 04 
Schizophrenia (paranoid) as 

I 
Schizpohrenia (undifferentiated) 06 
Other Psychosis 07 
Mental Retardation 08 
No mental illness 09 

I Unspecified mental illness 10 
Explosive disorder 11 
Pedophilia 12 

I 
I 

Chronic affect disorder 13 
Unfit to stand trial 14 
Personality disorder and organic brain syndrome 15 
Substance abuse --- 16 
Depression 17 
Personality disorder and substance abuse 18 
Delusional --- 19 

I Breakdown 20 
Schizoid 21 
Latent schizophrenia 22 

I 
Psychotic depression 23 
Bipolar disorder 24 
Schizo affective schizophrenia 25 

I 
Dysthmic disorder 26 
Schizophrenia-residual type 27 
Depersonalization 28 

I 
Thought disorder 29 
Sexual orientation disturbance 30 
Mentally retarded and character disorder 31 
Paranoid, antisoci~personality 32 

I 
I 
I 

Character disorder 33 
Agoraphobia 34 
Schizophrenia-catatonic type 35 
Depressive neurosis 36 
Mentally retarded and shizophrenic 37 
Personality disorder and pedophilia 38 
Sociopath --- 39 
Menta 11y reta.1"aed and sUbstance abuse 40 
Multiple personality 41 

II 
Mentally retarded and personality disorder 42 
Posttraumati c stress disorder 43 
Unknown/Unavailable 99 
N/A (no evaluation or diagnosis) 00 

I 
I 
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PREDIAG3 V017 Pretrial evaluation diagnosis - defense. If evaluation 
was conducted but finding is unknown, code as 99. 

PRTEVRl 
PRTEVR2 

PRTEVR3 

If not conducted, code as zeros. nOthern codes same 
as V016. 

Personality disorder 
Neurosis 
Organic Brain Syndrome 
Manic Depressive 
Schizophrenia (paranoid) 
Schizpohrenia (undifferentiated) 
Other Psychosis 
Mental Retardation 
No mental illness 
Unknown/Unavailable 
N/A (no evaluation or diagnosis) 

V018 Pretrial evaluation recommendation -
prosecution/state. If N/A, code as zero. 

01 
02 
03 
04 
05 
06 
07 
08 
09 
99 
00 

Not mentally ill or insane 01 
Insane 02 
M,enta lly ill but not insane 03 
Incompetent to stand trial 04 
Fit for trial as 
Not insane 06 
Fit and sane 07 
Fit and insane 08 
Unknown 09 
Diminished capacity 10 
Incompetent and insane 11 
No insanity or diminished capacity 12 
Competent but mentally ill 13 
No diminished capacity. 14 
N/A (no recommended or no evaluation) 0 

V019 Pretrial evaluation recommendation - defense. If N/A, 
code as zero. (Same codes as V018.) 

Not mentally ill or insane 01 
Insane 02 
Mentally ill but not insane 03 
Incompetent to stand trial 04 
Unknown 09 
N/A (no recommended or no evaluation) 0 
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,COURT V020 Court in which case was tried - e"g., 9th Ci rcuit 60-62 
Court, Chicago; Detroit Recorder~s Court. 

Illinois Michi~an 
1 st Cl rcuit =10 'Detro 1 t Recorders Court =01 
2nd Circuit =20 Hillsdale (Circuit 1) =02 
3rd Circuit =19 Berrier (Circuit 2) =03 
4th Ci rcuit =18 Wayne (Ci rcuit 3) =04 
5th Circuit =08 Jackson (Circuit 4) =05 
6th Circuit =01 Edton, Barry (Circuit 5) =06 
7th Circuit =11 Oakland (Circuit 6) =07 
8th Circuit =21 Genesee (Circuit 7) =08 
9th Circuit =13 Toria, Montcalm (Circuit 8) =09 
10th Circuit =05 Kalamazoo (Circuit 9) =10 
11th Circuit =17 Saginaw (Circuit 10) =11 
12th Circuit =15 Schoolcoaft, Chippewa, Algev, Luce 
13th Ci rcuit =12 (Ci rcuit 11) =·2 
14th Circuit =16 Baraga, Keweenaw, Houghtan (Circuit 12) =13 
15th Circuit =02 Antoim, Grand Traverse, Leelanan 
16th Circuit =14 (Circuit 13) =14 
17th Ci reui t =07 Muskegon (Ci reui t 1 4) =15 
18th Ci rcuit =09 Branch (Ci rcuit 15) =16 
19th Ci rcuit =04 Macomb eCi reuit 16) =17 
20th Ci rcuit =06 Kent (Ci reuit 17) =18 
Cook =03 Bay (Circuit 18) =19 

Lake, Mahistee, Mason (Circuit 19) =20 
Otowaa (Circuit 20) =21 
Chase, Osceo1 a, G1 adwi n, lsabe'j 1 a 

(Circuit 21) =22 
Washtenaw (Circuit 22) =23 
Oscoda, Tosco, Alcona (Circuit 23) =24 
Sanilac, Huron (Circuit 24) =25 
Marquette (Circuit 25) =26 
Alpena, Cheboyggan, Presque Isle, 

Montmorency (Ci reui t 26) =27 
Mecosta, Newaygo, Oceana (Circuit 27) =28 
Benzie, Wexford, Missankee (Circuit 28) =29 
Gratiot, Clinton (Circuit 29) =30 
Ing ham (Ci reui t 30) =31 
St. Clair (Cireuit 31) =32 
Ontonagon, Gogebic (Circuit 32) =33 
Emmet, Charlevoix, Mackinac 

(Ci rcuit 33) =34 
Arenac, Roscommon, Ogemaw (Circuit 34) =35 
Shiawassee (Circuit 35) =36 
Van Buren (Circuit 36) =37 
Calhoun (Circuit 37) =38 
Monroe (Ci reu; t 38) =39 
Lenawee (Circuit 39) =40 
Lopeeo, Tuskol a (Ci rcui t 40) =41 
Dickinson, Iron, Menominee (Circuit 41) =42 
Midland (Circuit 42) =43 
Cass (Circuit 43) =44 
Li vi ngston (Ci rcui t 44) =45 
St. Joseph (Circuit 45) =46 
Crawford, Otsego, Kalkaska (Circuit 46) =47 
Delta (Circuit 47) =48 
Allegan (Ci rcuit 48) =49 
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Georgia -I 
Alapaha =01 
Alcovy =02 
Atl anta =03 I Atlantic =04 
Augusta =05 
Blue Ridge =06 I Brunswick =07 
Chattahoochee =08 
Cherokee =09 I Clayton =10 
Cobb =11 
Conasauga =12 

I Cordele =13 
Coweta =14 
Dougherty =15 
Dublin :16 I Eastern =17 
Flint =18 
Griffin =19 I Gwinnett =20 
Houston =21 
Lookout =22 -I Macon =23 
Middle =24 
Mountain =25 
Northeastern =26 I Northern =27 
Ocmu1gee =28 
Oconee =29 I Ogeechee =30 
Patau1a =31 
Piedmont =32 I Rome =33 
South Georgia =34 
Southern =35 

I Southwestern =36 
Stone Mountain =37 
Tallapoosa =38 
Tifton =39 I Toombs =40 
Waycross =41 
Western =42 I 

I 
I 
I 
I 
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I 
COUNTY V02l County - county in whtch case originated. 63-65 

I III ino.i s 
Boone 18 Madison 27 

I 
Bureau 39 Marion 24 
C1 ark 31 McHenry 34 
Coles 08 McClean 41 
Cook 03 Mercer 28 

I Clinton 40 Morgan 11 
DeKa1b 29 Moultrie 32 
Douglas 01 Peoria 05 

I DuPage 09 Pe·rry 33 
Ford 21 Piatt 13 
Franklin 37 Rock Island 20 

I Fulton 2f Sangamon 36 
Grundy 14 Stark 45 
Hancock 15 St. C1 ai r 06 

I 
Henry 44 Stephenson 12 
Jackson 22 Tazewell 26 
Jefferson 38 Union 10 
Kane 16 Whiteside 42 

I Kankakee 19 Will 17 
Kendall 43 Winnebago 07 
Knox 35 

I Lake 04 
LaSalle 23 
Lee 02 

I 
Livingston 30 

Michigan 
Alger 44 Gratiot 25 Missaukee 52 

I Allegon 14 Huron 53 Monroe 23 
Alpena 22 Ingham 05 Montcalm 36 
Antrim 48 Ionia 10 Muskegon 30 

I Bay 13 Iosco 59 Neosta 57 
Benzie 45 Iron 37 Newaygo 60 
Berrien 20 Isabella 49 Oakland 11 

I Branch 56 Jackson 16 Ontonagan 38 
Calhoun 46 Kalamazoo 09 Osceola 50 
Cass 42 Kent 03 Ostego 24 

I 
Cheboygan 32 Lake 08 Ottawa 47 
Clinton 51 Lapeer 55 Presque Isle 39 
Crawford 35 Lenawee 12 Saginaw 06 
Del ta 33 Livingston 27 Sanilac 26 

I Eaton 31 Luce 15 Shiawassee 19 
Enmett 54 Macomb 17 St. Cl ai r 40 
Genesee 02 Manistee 28 St. Joseph 43 

I Glodwin 18 Marquette 34 Tuscola 29 
Gogebic 07 Menominee 58 Washtenaw 04 
Grand Traverse 21 Midland 41 Wayne 01 

I 
I 
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I JUDGE V022 Judge - name of judicial officer that presided 66-68 
at trial. 

I Assigned numbers for judges in Georgia 
run from 001 to 108. There are no judges with the 
numbers 35, 46, 49, 52, 53. 

I 
Assigned numbers for judges in Illinois run from 
1 to 9l. 
Assigned numbers for judges in Michigan run from 
1 to 219. 

I TRIAl.TYP V023 Type trial/adjudication mechanism - if it is clear 69 
from the record that a plea bargain was agreed upon 

I and accepted by the presiding judge, code as 3. 
Bench trial 1 
Jury trial 2 

I 
Plea bargain 3 
Plea taking 4 
Unknown 9 

I COUNTYP V024 Type counsel - if uncertain, note the attorney's name 70 
in pencil for verification by local offi.cials and 
code later. Use 9 only as a last resort. 

I Court-appointed 1 
Private, retained 2 
Pro se 3 

I Unknown 9 

Record 2 

I 
column(s): 

EXPERTl V025 Expert testimony at trial - for the prosecution. 6 
Private expert 1 

I Government expert 2 
Unknown 9 
None 0 

I Record 2 
column(s): 

I EXPERT2 V026 Expert testimony at trial - for the defense. 7 
Private expert 1 
Government expert 2 

I Unknown 9 
None 0 

State/Public Expert employe¢ by: 

I 
I 

~;'l 
r 
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EMPAG 
EMPIN 

FINDING 

FINDATE 

CONVICTl 
CONVICT2 
CONVICT3 

PROS 

V027 & 
V028 Note public agency and specify institution that 

employs state or public expert that testified. 
For example~ State Department of Mental Health 
(agency - V027); Central State Hospital 
(institution - V028). 

V028 
A 1 to n-s1VlR' = 01 

V027 
DHR~IDMHDD 
Cook County Court 
Private 

= 01 
Clinic = 02 

= 03 
Cook County Court 
CFP 

Clinic = 02 

CFP and Kalamazoo SMH 
Private 
GRH-Augusta 
CSH 
GRH-Savannah 
SWSH-Thomasville 
GRH-Columbus 

V029 Finding - ('Not guiltys' should not be in sample). 
Gui lty = 1 
GSM! = 2 
NGR! = 3 
Criminal charges dropped 

(DOC misconduct only) = 4 
Unknown = 9 

V030 Date of Finding. 

V031 Offense of which offender was convicted. If more 
than 3, list 3 most serious. Use offense codes 
for V006. Note offense(s) of which individual found 
NGRI as well. 

V032 Probation recommendation. 
Yes 1 
No 2 
N/A (NGRI) 7 
Unknown 9 
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8-9 
10-11 

12 
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19-20 
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23-24 

25 
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POSTEV 

PRESVALD 

POSEVALD 

POSAVALD 

PRESEVAL 
POSEVAL. 
POACEVAL 

V033 NGRI or postconviction mental health or mental status 
evaluation conducted for sentencing~ p1acement~ and/or 
treatment purposes. Presentence evaluations are noted 
2nll if conducted separately from pretrial evaluation. 

If-GBMI or Guilty , 
- Presentence evaluation 1 

Postsentence evaluation 2 
Both 1 & 2 3 
Not evaluated 4 
Unknown 9 

If NGRI 
Yes 5 
No 6 
Unknown 9 

V034 Date of presentence evaluation--If unknown, all 9s. 
If no such evaluation conducted (NGRI) , all Os. 

V035 Date of postsentence evaluation - use zeros if no 
such evaluation conducted or if NGRI. 
If unknown, code as 9s. 

V036 Date of postacquittal eva1uation--If unknown, all 9s. 
If no such evaluation conducted or if G or GBMI, all Os. 

V037 -
V039 Diagnosis resulting from mental health evaluation: 

presentence, post-acquittal, postconviction. 
Circle one in each column. Use 99 for not applicable 
or unknown. Specify other. 

Persona 1 i ty di sorder 01 
Neurosis 02 
Organic Brain Syndrome 03 
Manic Depressive 04 
Schizophrenia (paranoid) 05 
Schizophrenia 

(undifferentiated) 06 
Other Psychosis 07 
Menta 1 Retardat ion 08 
No mental illness 09 
Mental-illness - unspecified 10 
Suicidal 11 
Personality disorder and substance abuse 12 
Antisocial personalitY-- 13 
Substance abuse 14 
Schzoid 15 
~hmic disorder and substance abuse 16 
Depression --- 17 
Dysthmic disorder 18 
Organ. Br. Syndr. and person. disorder 19 
Pedophilia- 20 
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PRETREC, 
POSTREC 
POACTREC 

V040 -

Sociopath 21 
Personality disorder and major depression 22 
Bipolar disorder --- 23 
Paranoia 24 
Schizophrenia, schizo affective type 25 
SChlzophrenla, resldual type 26 
Depersonalization 27 
Incompetent to be sentenced 28 
Mentally retarded and personality disorder 29 
Thought disorder a~paranoia 30 
Fetishism and Exhibitionism 31 
Cyc lothymiCdi sprder 32 
Schizophrenia & Org. Brain Syndrome 33 
Multiple personality 34 
Pyromania 35 
Schizophrenia & Pers. Disorder 36 
Unknown/Unavailable 99 
N/A (no evaluation or 

diagnosis 00 

Treatment Recommendation: 

V042 Treatment recommendation - Circle one in each column 
(presentence, postsentence, postacquitta1;:--Use 99 
for not applicable or unknown. Note type{s), of 
medication. 

No treatment required or 
not conmi ttab 1 e 01 

Individual Counseling 02 
Group Counsel; ng 03 
Medication 04 
Treatment - unspecified 05 
NGRI-recommended as 

committable 06 
Sex offender program 07 
Unspecified treatment & medication 08 
Unknown 09 
Substance abuse program 10 

(including A.A. and drugs) 
More testing/evaluation 11 
Psychotherapy and Activity therapy 12 
Counseling, Psychotherapy and Medication 13 
Transfer to LRA 14 
Counseling, Psychotherapy, Activity 

therapy, and Medication 15 
Psychotherapy )6 
Incompetent to be sentenced 17 
Vocational training 18 
Transfer to DMH/DHR 19 
Substance abuse and sex offender program 20 
Psychotherapy andlSubstance abuse 21 
Substance abuse:and vocational training 22 
Sex offender and group therapy 23 
No recommendation or N/A 00 
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MINSEN 
MAXSEN 
MINREL 
MAXREL 

PLACE 

CONLOC 

V043 

V044 

V045 

Sentence received by GBMI & guilty offenders in years 
and months. If NGRI, code as zeros. Use 99 for 
unknown. If sentence was 99 years or life, note in 
margin and leave for coding later. If sentence was 
death, check box and code as XXXX. 
Code Life Sentence as 88. (MINSEN AND MAXSEN represent 
minimum and maximum sentences in Michigan. MINREL 
and MAXREL are the release dates in Illinois. See 
last columns on Record 5 for Georgia sentencing data.) 

First Placement/Disposition following post-conviction 
or post-acquittal evaluation and diagnosis. (If not 
commitab1e, code as released.) 
If GBMI or Guilty 

If NGRI 

Committed to DOCiDOR 
Probation 
DMH/DHR 
Probation revoked then 
Outpatient 
Unknown 
Returned to prison 

Released 
ICC 
Outpatient 
Voluntary 
Unknown 
VA Hospital 
Voluntary after 30 days 

= 1 
= 2 
= 3 

incarcerated = 4 
= 7 
= 9 
=10 

= 5 
= 6 
= 7 
= 8 
= 9 
=11 
=12 

Current or last (if released) location of confinement 
note facility (DMH or DOC) or prison if committed to 
DOC (example - Marquette Prison). If placed on 
probation, note probation department & branch 
(example - Lake County Probation Department or State 
Department of Probation & Parole, X county/city office). 
If.NGRI, note hospital, mental health center, etc. 
(example - Eastern State Mental Hospital or Blue Ridge 
Mental Health Center). [develop codes on-site]. 

Illinois 
Menard Psych 
Joliet 
Menard 
Vienna 
Centralia 
Vandalia 
Graham 

Michigan 
01 Northv; 11 e SMH 01 
02 CFP/Dept. of Mental Health 02 
03 CFP (observation only) 03 
04 Ypsi RPH 04 
05 Ka 1 amazoo SMH 05 
06 Kent Oaks Hospital 06 
07 Traverse City SMH 07 

Logan 
Pontiac 
Dwight 
Stateville 
Sheri dan 

08 Battlecreek VA Hospital 08 
09 Riverside (DOC) 09 
10 Outpatient 10 
11 SPSM 11 
12 HVWF 12 

Cassi dy Lake 13 

A-55 

57-58 
59-60 
61-66 
67-72 

Record 3 
Column(s): 

6-7 

8-9 
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Georgi a Marquette Prison 14 I Metro Cl 01 Michigan Training Unit 15 
GA Industrial Inst. 02 Ionia (DOC) 16 

I GA Oiag. & Class. Ctr. 03 Camp Gillman 17 
Central CI 04 Ingham med Ctr. 18 
GWCI 05 Muskegan 19 

I Augusta C & Med. I. 06 Parole Camp 20 
Coastal CI 07 Camp Ojibway 21 
Rutledge CI 08 Monroe CC 22 
Men's CI 09 Woodward CC 23 I Walker CI 10 Detroit CC 24 
Ware C~ 11 Waterloo 25 
GA State Prison 12 Rec Ctr 26 I Putnam CI 13 HVMF 27 
Youthful Off. CI 14 Phoenix 28 
GRH-Atlanta 15 Mich lnt Prog. 29 

I GMHI-Atlanta 16 Lehman 30 
GRH-Augusta 17 Kinross 31 
VA Hospital 18 
CSH 19 I GRH-Savannah 20 
SWSH-Thomasvi11e 21 
GRH-Columbus 22 I 

CONTYP V046 Type of current or last confinement. 10-11 
I If GSMI or Guilt~: 

General population =01 
Psych or mental health unit =02 

I Health care unit =03 
Close observation =04 
Unknown =09 
Outpatient =10 I VA Hospital =11 
Prison =12 
Drug Unit =13 I If NGRI: 
State Hospital-

General population =05 

I Forensic population =06 
N/A (probation) =07 
N/A (released) =08 
Unknown =09 I Outpatient =10 
VA Hospital =11 

TREATMENT I 
TRTBEG V047 Date treatment initiated for offense that placed 12-17 I individual in sample. Use 9s if unknown, zeros 

if no treatment provided. 

I 
I 

A-56 I 
-----



I TRTAG V048 Agency providing initial treatment following commitment. 18 
DOC/DOR = 1 

I 
DMH/DHR = 2 
Federal = 3 
Unknown = 9 

I 
None = 0 

TRTINST V049 Note initial institution/facility providing treatment 19-20 
(other than a reception center). Example: Chester 

I Mental Health Center. Write none if no treatment 
provided and code as zeros. 

I Illinois Michigan 
Menard Psych 01 CFP 01 
Jo 1 iet 02 Northvi lle 02 

I 
Sheridan 03 Kalamazoo 03 
Menard 04 Kent Oaks 04 
Logan 05 Alternative Trmt. Prog. 05 
Graham 06 Ypsilanti RPH 06 

I Centralia 07 Lafayette Clinic 07 
Ponti ac 08 Traverse City SMH 08 
Dwight 09 Batt1ecreek VA 09 

I Riverside (DOC) 10 
GeQrgia SPSM 11 
CSH 24 Kent Community 12 

I 
Albany MHC 25 HVWF 13 
ACMI 26 Dunes CF 14 
Rutledge 27 Marquette Prison 15 

I 
Central CI 28 Muskegon CF 16 
Coastal CI 29 Camp Waterloo 17 
GRH-At 1 anta 30 Cassidy Lake 18 
GMHI-Atlanta 31 Ionia Reformatory 19 

I GRH-Co1umbus 32 Grand Rapids CC 20 
NWGRH-Rome 33 Kinross CF 21 
GRH-Augusta 34 Michigan Trng. Unit 22 

I GRH-Savannah 35 Washtenaw Co. Jail 23 
SWSH-Thomasville 36 SHAR House 24 
VA Hospital 37 

I TRTTYPl V050 Type of treatment. Use V052 & 053 for medication 21-22 
data. Note combinations of treatment modes. 

Individual counseling 1 

I Group counseling 2 
Sex offender program 3 
Unspecified 4 

I Milieu 5 
Substance ahuse 6 
Multiple (counseling/ 

I 
activity, etc.) 7 

Work therapy 8 
Unknown 9 

I 
None 0 

I 
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DATRCOM 

DATRANS 

ACCAG 
ACCIN 

V054 Date treatment completed or terminated. Refers to 
initial treatment sequence by agency. If none, 
code as zeros; if unknown, code as 9s. If treatment 
is ongoing, code ~s 8s. If died in custody, 7s. 

28-33 

V055 Date of Transfer - record date of transfer for mental 34-39 
health treatment only. If none, code as zeros; if 
unknown, code as 9s. 

V056 & 40 
V057 Note agency and institution accepting individual 41-42 

transferred for purposes of mental health treatment. 
Example (GBMI transferred to "DMH" (agency) custody 
at "Forensic Center" (facility). Also appropriate to 
note transfer from one prison to another prison with a 
psych unit if transferred for treatment purposes. If no 
transfer, code as zeros. If transferred but date 
unknown, code as 9s. If more than one transfer, note all 
data in margin for coding later. 

V056 V057 (Michigan and Illinois) 
DOR/DOC =01 Logan =01 
DHR/DMH/DMHDD =02 Menard Psych =02 
County =03 Manteno =03 
City =04 Ka 1 :~mazoo SMH =04 
Private =05 Alt. Trmt. Prog. =05 

Traverse City SMH =06 
V057 (Georgi a) Ypsilanti RPH =07 
Metro CI =01 Northville SMH =08 
GA Industrial Inst. =02 CFP =09 
GA Diag & Class. Center =03 Kent Oaks =10 
Central CI =04 Clinton Valley Center (SMH) =11 
GWCI =05 Detroit East MHC =12 
Augusta CI =06 Ingaham Community 
Coastal CI =07 Support Services =13 
Rutledge CI =08 Washtenaw County CMH =14 
Men1s CI =09 West Central CMH =15 
Walker CI =10 Pine Rest Christian 
Ware CI =11 Rehab. Services =16 
GA State Prison =12 SPSM =17 
Putman CI =13 Family & Childrens 
Youthful Off. cr =14 Continuing Services =18 
CSH =25 Riverside =19 
GMHI-Atlanta =26 . HVWF =20 
GRH-At 1 anta =27 Genesee County Home =21 
GRH-Augusta =28 Kinross CF =22 
GRH-Savannah =29 Detroit Downtown Corr. Ctr. =23 
SWSH-Thomasville =30 Lafayette Clinic =24 
GRH-Co1umbus =31 Marquette =25 

A-59 



TRTIYP2 

TRTFRQ2 

MED3 
MED4 

DARETR 

RECAG 
RECIN 
ADDTRANS 

\(058 

V059 

V060 & 

Type of treatment (excluding medication) following 
transfer. Note combinations of treatment modes. 

Individual counseling 
Group counseling 
Sex offender 
Unspecified 
Alt. Trmt. Prog. 
Counseling, Psychotherapy & 

Activity Tho, (Multiple) 
Psychotherapy 
Activity Th. 
Unknown 
Substance Abuse 
None 

Frequency of treatment. [Develop "other" 
1 x per week 
2 x per week 
3 x per week 
4 x per week 
Dai 1y 
Unknown 
None 

= 1 
= 2 
= 3 
= 4 
= 5 

= 6 
= 7 
= 8 
= 9 
= 10 
= 0 

codes on-site]. 
1 
2 
3 
4 
5 
9 
a 

V06l Medication - if none used,-write none and code as zero. 
If more than two types of medication are used, list 
the two used most frequently. Use 9s if unknown. 
Same codes as V052 & V053. 

V062 Date of return transfer, if appropriate. If none, code 
as zeros. If transferred but date cannot be deterrrrined, 
code as 9s. 

V063 & 
V064 Agency and institution receiving the transferred 

individual. If not applicable, code as zeros. 
If transferred but information unavailable, code as 9s. 
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RELDAT 

RELTYP 

V063 
D'U'R71iOC = 01 
DHR/DMH :0:: 02 

V064 
JolTer 
Menard 
Riversi de Psych. 
Kalamazoo SM-f 
CFP 
No rthvi 1 1 e 
HVWF 
SPSM 
Muskegon (DOC) 
ACMI 
Metro CI 
GO & CC 
GWCI 
CSH 
GRH-Augusta 

RELEASE 

= 01 
= 02 
= 03 
= 04 
= 05 
= 06 
= 07 
= 08 
= 10 
=11 
= 12 
= 13 
= 14 
= 15 
= 16 

V065 Date of release - use for all three offender groups. 
If not yet released, code as zeros. If released but 
date unavailable, code as 9s. 

V066 Type of release -
GBMI or Guilty 

Sti 11 ,; n custody = 0 
Parol ed = 1 
Sentence expi red .= 2 
Di ed in custody = 3 
Recommitted after MSR violation = 4 
Discharged/commuted to time served = 5 
Outpati ent = 7 
Unknown = 9 
Unauthori zed =10 
Reversed on appeal =11 
Furlough program =1.2 
Probation (split sentence) =13 
Voluntary continuation 

NGRI 
(switched to pri son) =14 

-sti 11 in custody = 0 
Di ed ; n custody = 3 
No longer meets ICC cn teri a = 6 
Outpati ent = 7 
Released after observ. = 8 
Unknown = 9 
Unauthori zed =10 
Furlough program =12 
Transferred to S.O. =15 

A-61 
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66-67 



MENTAL HEALTH HISTORY 

DAMHTRT1 V067 Date of First Prior Treatment - all Os if no mental 
health treatment prior to offense that placed 
individual in sample. Code as 9s if treated but 
date unknown. 

FACTYP1 

STATl 

TRTREASl 

V068 Type of facility - 0 if no prior treatment, 9 if type 
of facility unknown. 

State Mental Hospital = 1 
Private Mental Hospital. = 2 
Community Mental H~alth Center = 3 
VA Hospital = 4 
Privated psychiatrist/psychologist = 5 
Jail/Prison/Forensic = 6 
City Hospital = 7 
Ha 1 fway House = 8 
Unknown = 9 
Private Hospital =10 
Social Services Facility =11 
Devmt. Disability Ctr. =12 
Foster Home =13 
Recorder's Cl i ni c =14 
Air Force Psych Facility =15 
N/A = 0 

V069 Status - 0 if no prior treatment; 9 if unknown. 
Involuntary in-patient = 1 
Involuntary out-patient = 2 
Voluntary in-patient = 3 
Voluntary out-patient = 4 
Parental voluntary admission = 5 
Criminal = 6 

(f Unknown = 9 
N/A = 0 

V07D Reason for treatment - 0 if no prior treatment. 

NGRI =01 Nervous breakdown =17 
ICC-dangerous to self =02 

-dangerous to others =03 
-unable to care for self =04 

Incompetent to stand trial =05 
Marital/family problems =06 
Substance abuse =07 
Mentally ill in prison/jail =08 
Unknown =09 
Depressed =10 
Condition of probation =11 
Sexual deviance =12 
Manic depressive =13 
Paranoid schizo or undiff. =14 
Suicidal =15 
Mentally retarded =16 

*Second 

A-52 

Inmate transfer =18 
Psychotic =19 
Schizoid =20 
Sociopath =21 
Bizarre behavior =22 
Criminal court 

referral =23 
Agoraphobic =24 
Misbehavior =25 
Personality disorder =26 
Kleptomania =27 
Assaultive =28 
Viet Nam Flashbacks =29 
N/A = 0 

Record 4 
co1umn(s): 
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DAMHTRT2 V071 Date of second treatment - all Os if no previous 
mental health treatment or only one period of 
treatment. 9s if treated but date unknown. 

FACTYP2 

STAT2 

TRTREAS2 

V072 Type of facility - 0 if not applicable 
State Mental Hospita1 
Private Mental Hospital 
Community Mental Health Center 
VA Hospital 
Private psychiatrist/psychologist 
County Health Department 
City Hospital 
Retard./Oev. Oisabl. Ctr. 
Unk!l1lown 
Prison 
N/A 

9 if unknown. 
=01 
=02 
=03 
=04 
=05 
=06 
=07 
=08 
=09 
=10 
= 0 

V073 Status - 0 if not applicable. 
Involuntary in-patient 
Involuntary out-patient 
Voluntary in-patient 
Voluntary out-patient 
Parental admi$sion 
Unknown 

9 if unknown. 
= 1 
= 2 
= 3 
= 4 
= 5 
= 9 

N/A = 0 

V074 Reason for treatment - 0 if not applicable. 

NGRI = 1 
ICC-dangerous to self = 2 
- -dangerous to others = 3 

-unable to care for self = 4 
Incompetent to stand trial = 5 
Marital/family problems = 6 
Mentally ill in prison/jail = 7 
Depressed = 8 
Unknown = 9 
Substance abuse =10 
Breakdown =11 
Psychotic =12 
Manic depression =13 
Schizophrenia =14 
Suicidal =15 
Retarded =16 
Bizarre bahavior =17 
Sexual deviance =18 
Condition of probation =19 
Personality disorder =20 
N/A = 0 

*Thi rd 

A-63 
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25 
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DAMHTRT3 

FACTYP3 

STAT3 

TRTREAS3 

ADDTRT 

V075 Date of third treatment - all as if no previous mental 
health treatment or only two periods of .previous 
treatment. Use 95 if treated but date unknown. 

V076 Type of facility. 
State Mental Hospital ~ 1 
Private Mental Hospital = 2 
Community Mental Health Center = 3 
VA Hospital = 4 
Private psychiatrist/psychologist = 5 
City hospital = 6 
Army hospi ta 1 = 7 
Private hospital ;:= 8 
Unknown :: 9 
Dev. Disab. Ctr. =10 
N/A = 0 

V077 Status - a if not applicable. 
Invo 1 untary in-pat"! ent 
Involuntary out-patient 
Voluntary in-patient 
Voluntary out-patient 
Unknown 
N/A 

V078 Reason for treatment. 

NGRI :: 1 
ICC-dangerous to self = 2 

-dangerous to others = 3 
-unable to care for self = 4 

Incompetent to stand trial = 5 
Marital/family problems = 6. 
Depressed =07 
Substance abuse =08 
Unknown = .9 
Hearing voices =10 
Nervous bj-eakdown =11 
Psychotic :::12 
Suicidal =13 
Schizophrenia =14 
Sexual deviance =15 
Mentally ill in prison =16 
Personality disorder =17 
N/A == 0 

=01 
=02 
=03 
=04 
=09 
= 0 

36 

V079 Additional treatment periods or hospitalizations 
beyond cU"f"rent offense and three instances noted 
above - use 9 if unable to determine or information 
unavailable. 

Yes 1 
No 2 
Unknown 9 

*First 
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PROF1 

CRIMINAL HISTORY 

VOSO Most recent prior offense charged (not current 
offense)-use offense codes for V006e Write none if 
appropriate and code as SS. Use 99 if unknown. 

DAPROF1 VOS1 Date of most recent prior offense charged. Use Ss if 
VOSO is none. Use 9s if unknown. 

OUTPROF1 VOS2 Finding - circle appropriate response; if "other", 
specify. If initially found 1ST, then finding 
rendered later, code as 6 and write ultimate 
finding under "other". 
Guilty =01 
Not Gui 1ty =02 
NGRI =03 
GSM! =04 
Charges dropped =05 
Incompetent to Stand Trial =06 
Diverted =07 
Held =OS 
Unknown =09 
Parole revoked =10 
Pending =11 
Fugitive =12 
N/A = 0 

*Second 

I PROF2 V083 Second most recent prior offense. charged - use offense 
codes for V006. Write none if appropriate and code 

I 
I 
I 
I 
I 
I 

II 

I 
I 

DAPROf2 

OUTPROF2 

V084 

V085 

*Third 

as 88. Use 99 if unknown. Use zeros if none or not 
applicable. 

Date of offense in V083. Use 8s if no offense, use 
9s if unknown. 

Outcome - circle appropriate response; if "other", 
specify. 

Guilty =01 
Not Guilty =02 
NGRI =03 
GSMI =04 
Ch arges dropped =05 
Incompetent to Stahd Tri a 1 =06 
Parole revoked =07 
TOT DOC =08 
Unknown =09 
Pending =10 
N/A :: 0 
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PROF3 V086 Third most recent prior offense - use offense codes 
for V006. Write none if appropriate and code as 88. 
Use 99 if unknown. 

DAPROF3 V087 Date of offense in V086. Use 8s if no offense, 
use 9s if unknown. 

OUTPROF3 V088 Outcome - if "other", specify. 

TOTCONV 

Gui lty =01 
Not guilty =02 
~RI ~3 
GBMI =04 
Charge.s dropped =05 
Incompetent to Stand Trial =06 
Pending =07 
Parole revoked =08 
Unknown =09 
Suspended sentence =10 
N/A = 0 

Other 

V089 Total number of convictions in record including 
current offense, those noted above, and others. 

PRINC V090 Number of prior jailor prison commitments - zero 
if none, 9 if unknown, 8 if exceeds or equals 8. 

PRIPROB V091 Number of prior probation commitments - zero if none, 
SPLITSEN 9 if unknown, 8 if exceeds or equals 8. 

RECARR 

RECCONV 

RECOFFl 
RECOFF2 
RECOFF3 
RFINDl 
RFIND2 
RFIND3 

RECIDIVISM 

V092 Number of arrests following release from confinement 
(or probation) that placed individual in sample. 

V093 Number of convictions since release. 
If none code as zeros. 

V094 List three most serious subsequent offenses for 
which individual was convicted. Use offense codes 
for V006. It none, code as zeros. If unavai 1 ab 1 e 
or unable to determine, use 9s. Note whether 
individual was found guilty or GBMI or a parole 
violator (PJV) in space provided. 

GUllty = 01 
GBMI = 02 
Probation/Parole Violator = 03 

A-56 
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I 
I 

RECNGRI 

NGRIOFFl 

I 
NGRIOFF2 
NGRIOFF3 

DOCCOM 

I ICCCOM 

I TOT~EN 

PRISON 

I GAPROB 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

!I 
I 

V095 Number of NGRI findings since release. 

V096 List three most serious offense(s) of which 
individual was found NGRI. 

V097 Number of DOC commitments. 

V098 Number of ICC commitments. 

V043a Total sentence in years (Georgia only). 

V043b Number of years of total sentence to be served 
in prison (Georgia only). 

V043c Number of years of total sentence to be served 
on probation, i.e., split sentence (Georgia only). 
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I 
ILLINOIS NGRI DATA 

I Computer 
Vari ab1 e Co1umn(s): 
Name I 
10 VOl Case Identification Number 1-3 I FAC V02 Facility 4-5 

Faci1 ity Codes 

I Galesburg Mental Health Center 09 
Tinley ParK Mental Health Center 14 
Dixon Developmental Center 18 

I A'iton Mental Health Center 19 
Lincoln Developmental Center 28 
Anna M H & Dev. Center 29 
Illinois State Psychiatri'c Institute 38 I Chicago-Read MHC 39 
H. Douglas Singer MHC 44 
WauKegan De~e1opmenta1 Center 45 

I III i noi s lnsti tute for DO . 48 
John J. Madden MHC 54 
William Healy School of Juvenile Research 55 

I Warren G. Murray Dev. Center 58 
Elgin Mental Health Center 59 
George A Zeller MHC 64 
Chester Mental Health Center 66 I JacKsonville Developmental Center 69 
Andrew McFarland MHC 74 
Shapiro Developmental Center 79 I Adolf Meyer Mental Health Center 84 
William W. Fox Dev. Center 88 
Manteno Mental Health Center 89 

I Elizabeth Ludeman Dev. Center 95 
William A. Howe Dev. Center 98 

RACE V03 Race 6 I White = 1 
81 aCK = 2 
Hispanic = 3 I Asian/Oriental = 4 

DrAG V04 Diagnosis--OSM III Codes 7-12 I PREVAD V05 Previous Admissions 13-14 

SEX V06 Sex--Male = 15 I Female =--
I 
I 

A-68 I 
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I 
I COUNTY V07 County 16-18 . 

Adams (ADA) 1 Logan (LOG) 54 
Alexander (ALE) 2 Macon (MCN) 55 

I 
Bond (BON) 3 Macoupin (MC?) 56 
Boone (BOO) 4 Madi son (MAD) 57 
Brown (BRO) 5 Marion (MRN) 58 
Bureau (BUR) 6 Marshall (MRS) 59 

I Calhoun (CAL) 7 Mason (MSN) 60 
Carroll (CAR) 8 Massac (MSC) 61 
Cass (CAS) 9 McDonough (MCD) 62 

I Champaign (CHA) 10 McHenry (MCH) 63 
Chri sti an (CHR) 11 McLean (MCL) 64 
C1 ark (CLR) 12 Menard (MEN) 65 

I 
C1 ay (ClY) 13 Me rcer (MER) 66 
Clinton (CLI) 14 Monroe (MNR) .67 
Coles (COL) 15 Montgomery (MNT) 68 

I 
Cook (except Chicago)(COO) 16 Morgan (MOR) 69 
Crawford (CRA) 17 Moultrie (MOU) 70 
Cumberland (CUM) 18 Ogle (OGL) 71 
DeKalb (DEK) 19 Peor~ a (PEO) 72. 

I DeWitt (DEW) 20 Perry (PER) 73 
Dougl as (DOU) 21 Piatt (PIA) 74 
DuPage (DUP) 22 Pike (PIK) 75 

I Edgar (EDG) 23 Pope (POP) 76 
Edwards (EDW) 24 Pulaski (PUL) 77 
Effingham (EFF) 25 Putnam ( PUT) 78 

I 
Fayette (FAY) 26 Randolph (RAN) 79 
Ford (FOR) 27 Richland (RIC) 80 
Frankl in (FRA) 28 Rock Island (ROC) 81 

I 
Ful ton (FUL) 29 Saline (SAL) 82 
Gallatin (GAL) 30 Sangamon (SAN) 83 
Greene (GRE) 31 Schuyler (SCH) 84 
Grundy (GRU) 32 Scott (SCO) 85 

I Hamilton (HAM) 33 She 1 by (SHE) 86 
Hancock (HAN) 34 Stark (STK) 87 
Ha rdi n (HAR) 35 St. Cl ai r (STC) 88 

I Henderson (HND) 36 Stephenson (STE) 89 
Henry (HNR) 37 Tazewell (TAZ) 90 
Iroquoi s (I RO) 38 Union (UNI) 91 

I 
Jackson (JAC) 39 Venni1ion (VER) 92 
Jasper (J AS) 40 Wabash (WAB) 93 
Jefferson (JEF) 41 Warren (WAR) 94 
Jersey (J ER) 42 Washington (WAS) 95 

I Jo Daviess (JOD) 43 Wayne (WAY) 96 
Johnson (JOH) 44 White (WHT) 97 
Kane (KNE) 45 Whiteside (WHS) 98 

I Kankakee (KKK) 46 Will (WIL) 99 
Kenda 11 (KEN) 47 Williamson (WLM) 100 
Knox (KNO) 48 Winnebage (WIN) 101 

I Lake (LAK) 49 Woodford (WOO) 102 
LaSalle (LAS) 50 Out of State (OUT) 103 
Lawrence (LAW) 51 Unknown (UNK) 104 

I 
Lee (LEE) 52 City of Chicago (CHI) 105 
Li vi ngston (LIV) 53 

I 
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I 
ADDATE V08 Admission Date 19-24 

I DISDATE V09 Discharge Date 25-30 

DISLOC VlO Discharge Location 31-33 I 
USTDATE Vll Unfit to Stand Trial Date 34-39 

CRIME3 '112 Crime 40-41 I CRIME2 V13 . 42-43 
CRIMEl V14 44-45 

I Murder TO 
Attempted Murder 11 
Manslaughter 12 I Involuntary Manslaughter 13 
Reckless Homicide 14 
Vehicular Homicide 15 I Bank Robbe ry 16 
Retail Theft 17 
Attempted Theft 18 ·1 Breaking and Enteri ng 19 
Armed Robbe ry 20 
Robbery .21 
Theft 22 I Home In vas i on 23 
Burglary 24 
Residential Burglary 25 I Attempted Robbery 26 
Attempted Burglary 27 
Auto Theft 28 I Grand Theft 29 
Aggravated Battery 30 
Battery 31 

I Armed Violence 32 
Unlawful Use of Weapon 33 
Aggravated Battery to Child 34 
Cruel ty to Chi1d 35 I Assault 36 
Aggravated Assault 37 
Attempted Armed Robbery 38 I Felony Theft 39 
Rape 40 
Attempted Rape 41 I Deviate.Sexual Assault 42 
Indecent Liberties with a child 43 
Purse Snatch; ng 44 

I Indecent Exposure 45 
Petty La rceny 46 
Shoplifting 47 
Strong Armed Robbery 48 I Attempted Aggravated Arson 49 

I 
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Arson 50 
Aggravated Arson 51 
Attempted Arson 52 

I 
Contribute to Delinquency of Minor 53 
Resisting Arrest 54 
Possession of 55 
Vehicular Burgla~ 56 

I Theft by Deception 57 
Unlawful Possession of Weapons 58 
Possession of Stolen Property 59 

I Aggravated Kidnapping 60 
Kidnapping 61 
Aggravated Incest 62 

I 
Theft 1 ess then $300 63 
Aggravated Indecent Liberties with a Child 64 
Perjury 65 
Violation of Probation 70 

I Bail Jumping 71 
Violation of Bail Bond 72 
No Fireanns I.D. Card 73 

I Criminal Damage to Property of more than 
$300 (felony) 74 

, Criminal Damage to Property (Misdemeanor) 75 

I Unlawful Restraint 76 
Attempted Escape 77 
Reckless Conduct 78 

I 
Harassing a Witness 79 
Forge~ 80 
Escape from Ja i 1 81 
Public Indecency 82 

I Delivery of Controlled Substance 83 
Distribution of Controlled Substance 84 
Violation of Parole 85 

I Possession of Controlled Substance 86 
Possession of Stolen Auto 87 
Criminal Trespass 88 

I 
Deceptive Practices 89 
Contempt of Cou rt 90 
Failure to Appear in Court 91 

I 
Possession of Burglary Tools 92 
Criminal Defamation 93 
Obstructing Police Offices (Ill) 96 
Intimidation 97 

I Di sorderly Conduct 98 
Misdemeanor 99 

I READDATE V15 Reacinission Date 48-53 

READFAC V16 Readmission Facility 54-55 

I DOB V17 Date of Bi rth 56-61 

FINDING 

I 
V18 Finding 64 

I 
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National Center for State Courts 
Institute on Mental Disability and the Law 

THE GUILTY BUT MENTALLY ILL EXPERIMENT: 
AN EMPIRICAL STUDY* 

Statement of Confidentiality and Project Ethics 

Protecting Confidentiality 

Project staff wish to assure participants that their privacy, 
and that of their clients, will be protected to the maximum extent 
possible. The following procedures will be used to insure 
confidentiality of all information gathered by project staff, including 
research assistants: 

(1) The reports that result from the information collected 
through interviews will not identify individuals by name. 
Where it is appropriate or necessary to identify statements 
with an individual, however, generic descriptions will be 
used--e.g., judge, chief probation officer, corrections 
officiar.-

(2) Information obtained from case records will be 
deidentified. The code sheets on which information from 
case files will be recorded will identify cases only by 
identification numbers assigned by project staff. These 
assigned case numbers will not be associated with 
individuals and official case numbers or agency 
identifiers. Printouts and lists used in sample selection, 
which will contain names and official case numbers, will be 
destroyed upon the completion of data collection. 

. Research Ethics 

All information gathet'ed by project staff through interviews or 
coding of case documents will be used for research purposes only. Our 
staff is guided by three principles of ethical obligations: 

(1) we are obliged to participants in protecting their privacy 
and accurately representing their responses; 

* A project funded by the National Institute of Justice, U.S. Department 
of Justice (Grant No. 83-IJ-CX-0042). 
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I 
(2) we have a duty to society, in that we do not waste funds on I 

unnecessary research and that we make public our findings 
and recommendations, and 

(3) we are obliged to the court community, social sciences, and II 
future researchers and practitioners in conducting reliable 
and valid research, and accurately documenting our methods I 
and findings. 

I 

hqo~ I 
Ingo ~11 itz 
Project Director I 

Date 
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This Appendix presents the results of a statutory and case law search 

by GBMI Project staff to identify exogenous factors that could confound 

analysis of the case file data collected in Georgia, Illinois, and 

Michigan. The goal of the search was to identify changes in criminal 

justice or mental health laws that occurred either concurrently with 

enactment of the GBMI statutes or close enough in time that those changes 

might be alternative explanations for observed changes in practice that 

otherwise would be attributed to the GBMI laws. Staff researched the 

following areas: insanity standards and definitions, burden of proof in 

insanity cases, commitment of insanity acquittees, jury instructions, 

incompetency to stand trial, diminished capacity, and forensic evalutions. 

The research in each of these areas continued until staff 

affirmatively established either that no changes had occurred or, if they 

had, the nature and effective dates of the changes. The research results 

are presented below even for those areas in which the sources established 

that no changes had occurred. For each state, after presenting the 

effective date of the GBMI legislation, ·the results of the legal research 

are presented in summary form. 

I. GEORGIA 

GBMI: Ga. Code Ann. §17-7-131 (Cum. Supp. 1983), added by 1982 Ga. 

Laws, p. 1476 §§l, 2, effective July 1,1982. In Kirkland v. State, 166 

Ga. App. 478, 304 S.E. 2d 561, 565 (1983), the Georgia Court of Appeals 

held that the GBMI statute was not an ~ post facto law and could be 

applied retrospectively. 
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NGRI STANDARD: Ga. Code Ann. §16-3-2 (1982) (M'Naghten), §16-3-3 

(1982) (delusional compulsion), both added by 1968 Ga. Laws, p. 1249, §1, 

are unchanged since 1968. Before 1968, Georgia used only the M'Naghten 

test, which it had used since Roberts v. State, 3 Ga. 310, 326 (1847). See 

also Durham v. State, 239 Ga. 697, 699, 238 S.E. 2d 334 (1977); Brown v. 

State, 250 Ga. 66, 70 (1982) (the most recent decision of Ga. Supreme Court 

which discusses the issue). 

INSANITY DEFINITION: Ga. Code Ann. §17-7-13l(a) (Cum. Supp. 1983), 

added concurrently with the GBMI provision, left definition unchanged. 

NGRI BURDEN OF PROOF: Unchanged since at least 1938. Under a general 

plea of insanity, the defendant bears the burden of proof, by a 

preponderance of the evidence, that he was not mentally responsible at time 

of alleged crime. Brown v. State, 250 Ga. 66, 70, S.E. 2d (1982); 

Clark v. State, 245 Ga. 629, 466 S.E. 2d 466, 477 (1980); Durham v. State, 

239 Ga. 697, 238 S.E. 2d 334, 336 (1977); State v. Avery, 237 Ga. 865, 230 

S.E. 2d 301 (1976), rev1g, Avery v. State, 138 Ga. App. 65, 225 S.E. 2d 

454, 455 (1976); Grace v. Hopper, 234 Ga. 669, 217 S.E. 2d 267 (1975); 

Rozier v. State, 185 Ga. 317, 195 S.E. 172 (1938); Whitfield v. State 158 

Ga. App. 660, 643 S.E. 2d 643, 644 (1981). 

COMMITMENT OF NGRI'S: Since the November 14, 1980 decision, Benham v. 

Edwards, 501 F. Supp. 1050 (N.D. Ga. 1980), modified, 678 F.2d 511 (5th 

Cir. 1982), vacated and remanded sub~, Ledbetter v. Benham, 103 S. Ct. 

3565 (1983) (mn.m.) (instruction to reconsider in light of Jones v. United 

States, 463 U.S. (1983», Georgia has had a mandatory, state-initiated 

commitment hearing that must be conducted before indefinite commitment 

following a 3~-day postacquitta1 evaluation period. This requirement was 
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codified in Ga. Code §27-1503 as amended, effect"lve July 1, 1982 [need Ga. 

Code Ann. citation]. 

The district court found the then-existing automatic commitment 

procedure to be violative of the federal Equal Protection and Due Process 

Cl auses. Under that procedure, Ga. Code §27 -1503 (1978), a heari ng ,V'as 

held only upon the request of the acquittee or the superintendent of the 

state hospital no sooner than 30 days after the acquittal and commitment 

order. If the court found against the acquittee, the acquittee could not 

obtain another hearing for one year. Note that under the old procedure 

only defendants acquitted of violent crimes were automatically criminally 

committable. See Clark v. State, 245 Ga. 629, 641, 266 S.E. 2d 466 (1980); 

and Benham, 678 F. 2d at 531. Pr'esumably, defendants acqui tted of 

nonviolent crimes could not be committed criminally or civilly, at least 

not on the basis of the criminal act. The rationale was that in violent 

crimes cases, NGRI acquittees were 'ipso facto mentally ill and dangerous, 
-'"-_.-

thereby meeting the criteria for civil commitment, so that no fu~cher 

adjudication was ncessary. This presumption of continuing insanity was 

what the district court found objectionable in Benham. The new procedure 

requires a hearing analogous to a C"ivil commitment hearing in which 

evidence of the violent crime is not self-sufficient evidence of 

dangerousness. 

The district court issued a mandatory injunction on November 14, 1980, 

requiring that all NGRI acquittees then in custody receive commitment 

hearings within 90 days of the order. On January 28, 1981, the Fifth 

Ci rcui t deni ed the defendants I moti on to stay the i njuncti on pendi ng 

appeal. See Brief for Plaintiff at 5-9, Benham (cited in Note, Commitment 
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and Release of Persons Found Not Guilty by ,Reason of Insanity: A Georgia 

Perspective, 15 G~. L. Rev. 1065, 1096 n.156 (1981 )). Pre-trial discovery 

in Benham revealed that only ,one of the 106 persons confined under §27-1S03 

at the time of trial had had a precommitment hearing~ As of May 4, 1981, 

five months after the 90-day ,injunction was issued, of the 127 NGRI 

acquittees confined in Georgia at the time of the Benham order, 55 had been 
\ 

released following hearings, 51 were denied release, and 21 were at various 

stages of commi tment proceedi ngs. Note, supra. 

The ci rcuit court "Iodified but substanti ally affi nned the district 

court's order. The United States Supreme Court summarily vacated and 

remanded the circuit court's decision for reconsideration under Jones v. 

United States, which the Supreme Court decided after the circuit court's 

order. As of August 1984, no opinion on Y'emand ,has been reported. The 

issue should be treated as moot in light of the new statute requir'ing a 

commitment hearing in every case. 

JURY INSTRUCTIONS: Ga. Code Ann. §7-7-131(c} (Cum. Supp. 1983) 

requi res GBMI and NGRI i nstructi ons whenever ,:. Jefendant contends that he 

or she was "insane or otherwise mentally incompetent~",but fails to specify 

whether the court may inform the jury regarding the consequences of either 

verdict. The general jury provisions and case law also fail to address 

this issue. Standard Jury Instruction 19 does not mention the consequences 

of the verdicts. If ,juries in Georgia are not informed of the 

dispositional differences between NGRI, and GBMI verdicts, then the impact 

of Benham v. Edwards on their decision-making process probably is 

di mi ni shed. 
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III. ILLINOIS 

GBMI: Ill. Ann. Stat. ch. 38 §6-2(c) (Smith-Hurd Cum. SUpp. 

1984-1985), as amended by 1981 Ill. Pub. Acts 82-553, §1, effective 

September 17, 1981, authorized a GBMI finding. 

NGRI STANDARD: Unchanged since 1962. See 1961 Ill. Laws §6-2 

(effective January 1, 1962). Compare Ill. Ann. Stat. ch. 38 §6-2 

(Smith-Hurd 1072) with Ill. Ann. Stat. ch. 38 §6-2 (Smith-Hurd Cum. Supp. 

1 984 -1 985) • 

INSANITY DEFINITION: Unchanged since 1973. See ide at ch. 38 

§ 1 005 -1 -11 (1 982 ) • 

NGRI BURDEN OF PROOF: 1984 Ill. Pub. Acts 83-288, §1, effective 

January 1, 1984, amendi ng Ill. Ann. Stat. ch. 38 §§3-2, 6-2 (Smith-Hurd 

Cum. Supp. 1984~985), shifted the burden of proof from the state to the 

defendant. See Synopsis to 1984 Ill. Pub.-Acts 83-288, §l. 

COMMITMENT OF NGRI'S: Ill. Ann. Stat. ch. 38 §1005-2-4 (Smith-Hurd 

Cum. Supp. 1984-1985), which addresses the proceedings after an NGRI 

acquittal, has been amended nine times since January 1, 1973. See ide at 

Historical Note (Smith-Hurd 1982 & Cum. SUpp. 1984-1985). Only one 

change might be significant for our purposes. 1977 Ill. Pub. Acts 

80-164, §1, effective August 1, 1977, changed the initial period of 

commitment from a 12-month maximum, with subsequent proceedings under the 

civil commitment laws, to an indefinite period not exceeding the maximum 

possible sentence if the defendant had been found guilty, with periodic 

reports to the court on the defendant's progress. This amendment also 

prohibited the defendant's release into the community without court 

approval. Most of the remaining changes were nonsubstantive. 
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JURY INSTRUCTIONS: Ill. Ann. Stat. 38 §115-4(j) is silent regarding 

whether the court mayor should instruct the jury regarding the 

consequences of an NGRI or GBMI verdict. The general rule in Illinois is 

that instructions regarding the consequences of an NGRI verdict are not 

permitted. People v. Meeker, 86 111'. App. 3d 162, 170 (1980). See also, 

People v. Pitts, 104 Ill. App. 3d 451,456 (1982); People v. Upshaw, 103 

Ill. App. 3d 690, 698 (1981); People v. La Fiura, 92 Ill. App. 3d 714, 

719 (1981); People v. Nelson, 92 Ill. App. 3d 35, 46 (1980). The reason 

such instructions are prohibited is that they would create a potential 

for compromise NGRI verdicts. Meeker, 86 Ill. App. 3d at 170. Whether 

dispositional instructions might be permitted in special, circumstances, 

such as, to cure prejudice when a prosecutor argues to the jury that the 

defendant would be set free following an NGRI verdict, has not been 

decided. Id~ at 171; People v. Hebein, 111 Ill. App. 3d 830, 837~40 

(1982). No reported decision addresses whether dispositional 

instructions regarding a GBMI verdict are permissible. 

INCOMPETENCE TO STAND TRIAL: 1979 Ill. Pub. Acts 81-1217, §3, 

effective December 28, 1979, repealed and replaced Illinois' incompetence 

to stand trial provisions. See Ill. Ann. Stat. §§1005-2-1, 1005-2-2 

(Smith-Hurd 1982); Ill. Ann. Stat. §§104-1 to 104-29 (Smith-Hurd 1980). 

Information regarding the repealed provisions is unavailable to Project 

staff. 

DIMINISHED CAPACITY: Since January 1, 1962, an intoxicated or 

drugged person is criminally responsible for his or her conduct unless 

his or her intoxicated or drugged condition negates the specific intent 

element of the crime charged. See Inn. Ann. Stat. §6-3 (Smith-Hurd 

1972). Diminished capacity is not otherwise an independent defense in 

Illinois. 

A-84 

I 
I 
I 
I 
'I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I-
I 
I 
I 
I 
I 
I 

II 
I 

FORENSIC EXAMINATIONS: Ill. Ann. Stat. §115-6 (Smith-Hurd Cum. 

Pamphlet 1978-1983) was amended by 1981 Ill. Pub. Acts 82-553, §2, 

effective September 17,1981, to permit preliminary forensic examinations 

of defendents indicating the intent to plead GBMI. NGRI examination 

requirements are unchanged since August 28, 1969. Compare ide with ide 

at §115-6 (Smith-Hurd 1977). 

III. MICHIGAN 

GBMI: Mich. Compo Laws Ann. §768.36 (1982) was added by 1975 Mich. 

PUb. Acts 180, §l, effective August 6, 1975. 

NGRI STANDARD: Mich. Compo Laws Ann. §768.21a was changed 

simultaneously with the addition of the GBMI statute and was effective 

the same day. See 1975 Mich. Pub. Acts 180, §l. The changes in the 

standard are more complex than they appear at first glance. Section 

768.21a was Michigan's first codification of an NGRI standard. The old 

common-law standard, the "M'Naghten plus irresistible impulse" standard, 

had been in effect since 1886. See People v. Durfee, 62 Mich. 487, 

494, N.W. (l886) : 

[W]hether or not he exhibited evidences which leave a 
reasonable doubt in your minds of the soundness of his 
mind in that transaction. Did he know what he was 
doing,--whether it was right or wrong? And if he did, 
then did he know or did he have the power, the will 
power, to resist the impulse occasioned? 

The Michigan Supreme Court restated the Durf~ standard in 1971. See 

People v. Martin, 386 Mich. 407, 418,192 N.W. 2d 215 (l971): 

The salient elements of the Michigan test are: l} 
whether defendant knew what he was doing was right or 
wrong; and 2) if he did, did he have the power, the 
willpower, to resist doing the wrongful act? The 
Michigan test encompasses not only a sudden over­
powering, irresistible impulse but any situation or 
condition in which the power, 'the will power l to 
resist, is insufficient to restrain commission of the 
wrongful act. 
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The new standard is a modified ALI standard. See Mich. Compo Laws Ann. 

§768.21(a) (1982): 

(1) A person is 1 egally insane if, as a resul t of 
mental illness ••• o'r ••• mental retardation ••• that 
person lacks substantial capacity either to appreciate 
the wrongfulness of his conduct or to conform his 
conduct to the requirements of law. 

(2) A person who is under the influence of voluntarily 
consumed or injected alcohol or controlled substances 
at the time of this alleged offense shall not thereby 
be deemed to have been legally insane. 

The Michigan Court of Appeal s has viewed the statutory standard as 

being sufficiently different from the common-law standard to warrant 

reversal of a case in which the trial judge instructed the jury under the 

common law rather than the statute. See People V. Girard, 96 Mich. App. 

594, 293 N.W. 2d 639 (1980). Analysis suggests that subsection (1) of 

the codification changed the common law in several respects: (1) it 

replaced "soundness of mind" with mental illness or retardation, (2) it 

replaced "total inability to distinguish right from wrong" with "lacked 

substantial capacity to appreciate," and (3) it replaced "total lack of 

win power to resist doing the act" with "lacked substantial capacity to 

conform conduct. II Points (2) and (3) relax the cognitive and volitional 

prongs of the test, thereby making NGRI findings accessible to a broader 

range of defendants. The effect of point (l) is not so clear and is 

discussed under i1Insanity Definition, II below. 

Subsection (2) apparently also changed the common-law standard. 

Before the enactment, voluntary intoxication was a defense if it negated 

a crime's requisite specific intent. See People v. Guillett, 342 Mich. 

1 , N.W. 2d (1955). Subsection (2) eliminates this def~nse. But 

see People v. r~ahaday, 108 ~~ich. App. 591, 310 N.W. 2d 805,806 (1981), 

which ignores subsection (2). This provision should prove to be highly 

controversial and possibly violative of due process. 
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INSANITY DEFINITION: The 1975 enactment for the first time made 

mental illness or mental retardation elements of the insanity test. 

Although the case law suggests that the common-law "soundness of mind ll 

requirement meant "disease of mind," Durfee, 62 Mich. at 494, the 

common-law standard focused on the consequences of the mental state 

rather than on the nature of the mental state. Presumably, then, any 

mental "disease" that affected a defendant's cognition or volition was 

sufficient. Cf. Bell v. Wayne County General Hospital at Eloise, 384 

F.Supp. 1085 (1974) (definition of mental illness used in involuntary 

civil commitment cases, which extended to all persons of unsound mind, 

was vague and overbroad). Adding defined terms to this facet of the NGRI 

standard necessarily limits the scope of the defense. 

The definition of 'mental illness ' that the 1975 Acts added is "a 

substantial disorder of thought or mood which significantly impairs 

judgment, behavior, capacity to recognize reality, or ability to cope 

with the ordinary demands of 1ife." Mich. Compo Laws Ann. §330.1400a 

(1982). This definition is strikingly similar to the description of 

psychosis in the American Psychiatric Association's Diagnostic and 

Statistical Manual of Mental Disorders (2nd ed. 1968), which was current 

in 1975: 

Patients are described as psychotic when their mental 
functioning is sufficiently impaired to interfere 
arOSS1Y with their capacity to meet the ordinary 
emands of life. The impairment may result from a 

serious distortion in their capacity to recognize 
reality. Hallucinations and delusions, for example, 
may distort their perceptions. Alterations of mood 
may be so profound that the patient's capacity to 
respond appropriately is grossly impaired. Deficits 
in perception, language and memory may be so severe 
that the patient's capacity for mental grasp of his 
situation is effectively lost. 

Id. at 23 (emphasis added). Although the legislative historY of the 

statute is silent regarding this similarity, secondary sources suggest 
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that the statutory language was inteded to exclude all non-psychotic 

mental dysfunctions. See Brief of Amicus Curiae of Michigan Psychiatric 

Society, Branch of American Psychiatric Society at 5, People v. Ramsey, 

No. 67269 (Michigan Supreme Court, filed April 16, 1983. Thus, 

nonpsychotic mentally ill offenders should probably not be found NGRI 

under the new law. Interestingly, however, the non-psychotic defendents 

excluded from the NGRI's scope should not be found GBMI either, because 

the same 'mental illness' definition applies to the GBMI laws. See Mich. 

Compo Laws Ann. §330.1400a (1982). Thus, if the law is applied strictly, 

'non-psychotic mentally ill offenders should be found merely guilty. 

The definition of 'mentally retarded' is "significantly subaverage 

general intellectual functioning which originates during the 

developmental period and is associated with impairment in adaptive 

behavior." Mich. Compo Laws Ann. §330.1500(g) (1982). Mentally retarded 

defendants may be found NGRI in Michigan, ~ ide at § 768.21a (1), but 

may not be found GBMI, ~ ide at 768.36(1) & (2). 

The net effect of these changes in the NGRI standards and definitions 

is that although Michigan has moved to a more relaxed standard regarding 

the consequences of the defendant's mental state (i.e., substantial 

capacity to appreciate or conform), it has also moved to a more stringent 

mental state standard (i.e., psychosis or mental retardation). 

NGRI BURDEN OF PROOF: The requirement that the state prove the 

defendant's sanity beyond a reasonable doubt has remained unchanged. See 

People v. Woody, 380 Mich. 332, 338, N.W. 2d (1968); People v. 

Eggleston, 186 Mich. 510, 514, 152 N.W. 944 (1915); People v. McKeever, 

123 Mich. App. 533, 332 N.W. 2d 596 (1983); People v. White, 81 Mich. 

App. 335, 265 N.W. 2d 139 (1978). 
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COMMITMENT OF NGRI·S: Before September 6, 1974, when the Michigan 

Supreme Court decided People v. McQuillan, 392 Mich. 511,221 N.W. 2d 569 

(1974), defendants found NGRI were automatically committed to the 

Department of Mental Health for treatment in an appropriate state 

hospital. 392 Mich. at 518,518 n.1. In McQuillan, the court held that 

due process and equal protection required a full civil commitment hearing 

upon completion of a 60-day examination period following an NGRI 

acquittal. Id. at 528-29. The court gave this ruling prospective effect 

only; that is, any NGRI acquittees held more than 60 days from the date 

of the opinion were to receive hearings. Id. at 547. Additionally, the 

court found unconstitutional a statutory provision that made the release 

procedures that were available to civil committees unavailable to NGRI 

acquittees. Id. at 543-44. Generally, that provision required release 

of persons recovered from mental illness. See id. at 540-41 n.8. 

Following McQuillan, the Michigan Legislature repealed the automatic 

commitment statute, Mich. Compo Laws Ann. §767.27b (1982), and replaced 

it with Mich. Compo Laws Ann. §330.2050 (1980), which substantially 

incorporated the court·s holdings. See 1974 Mich. PUb. Acts 258, §1050 

(effective August 6, 1975). 

JURY INSTRUCTIONS: Since People V. Cole, 382 Mich. 695, 720-21, 

N.W. 2d __ (1969), jurors in Michigan have been instructed regarding the 

dispositional consequences of an NGRI verdict. See also People, V. 

Martin, 386 Mich. 407, 421-22, 192 N.W. 2d 215 (1971). A court may give 

either a very general or a detailed instruction regarding disposition. 

Compare Michigan Criminal Jury Instructions 7:8:07 (Supp. 1983) with 

7:8:08. Jurors also are informed of the consequences of a GBMI verdict. 
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See Michigan Criminal Jury Instructions 7:8:10 (Supp. 1983) (GBMI verdict 

is like guilty verdict except that Department of Corrections is obligated 

to provide appropriate psychiatric treatment). None of these 

instructions is mandatory. See Michigan Criminal Jury Instructions vol. 

1 J Noti ces (Supp. 1983) (proposi n9 amendment to the Mi chi gan Court Rul es 

that would require use of the instructions except in specified 

circumstances); Michigan Court Rules 516 (1983) (not amended per id.). 

If given, dispositional instructions greatly increase the potential 

effect of People v. McQuillan and the resulting statutory changes. See 

supra. 

INCOMPETENCE TO STAND TRIAL: 1974 Mich. Pub. Acts 258, §1106, 

effective August 6, 1975, repealed Mich. Compo Laws Ann. §767.27a (1982), 

Michigan's incompetence to stand trial provision, and replaced it with 

Mich. Compo Laws Ann. §330.2020 (1980). The text of the repealed 

provision was unavailable to GBMI Project staff. Consequently, the 

effect of 1974 Mich. PUb. Acts 258, §1106 cannot be determined. 

DIMINISHED CAPACITY: Before the enactment of 1975 Mich. Pub. Acts 

179 & 180, psychiatric testimony regarding a defendant's capacity to form 

the requisite sepcific intent was admissible even through the defendant 

filed no notice of intent to claim insanity. See People V. Lynch, 47 

Mich. App. 8, 20, 208 N.W. 2d 656, 662 (1971). On August 22, 1978, 

howevel', the Court of Appeals of Michigan held that the defense of 

diminished capacity falls within the newly enacted definition of 

"insanity," so that unless a defendant files notice of intent to claim 

insanity in conformance with Mich. Compo Laws Ann. §768.21a (1982)~ 

evidence of diminished capacity must be excluded. People v. Mangiapane, 

A-90 

I 
I 
I 
I 
I 
I 
I 
I 
I 
" 

I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

85 Mich. App. 379, 271 N.W. 2d 240, 248-49 (1978). The court has 

reiterated this holding several times. Se~ People v. Atkins, 117 Mich. 

App. 430, 324 N.W. 2d 38, 41 (1982); People v. Linzey, __ Mich. App. __ , 

315 N.W. 2d 550, 552 (1982); People v. Gilbert, 101 Mich. App. 459, 300 

N.W.2d 604, 608 (1981). Although the Michigan Supreme Court has not 

addressed the issue, the court of appeals interpretation might increase 

the number of cases in which the insanity defense is asserted. 

. FORENSIC EVALUATIONS: Mich. Compo Laws Ann. §768.20a(2) (1982), 

which was added by 1975 Mich. Pub. Acts 180, §l, (effective August 6, 

1975), requires the center for forensic psychiatric to examine for LIP to 

30 days any defendant who properly asserts the insanity defense. The new 

Mich. Compo Laws Ann. §768a(2) (Cum. Supp. 1984-1985), which was amended 

by 1983 Mich. Pub. Acts 42, §1 (effective May 12, 1983), authorizes 

"other qualified personnel" also to conduct these examinations. No 

primary source available to Project staff indicates whether the center 

for forensic psychiatry conducted these examinations before 1975. But 

see Petrella, Benedek, Bank & Packer, The Guilty But Mentally III Verdict 

in Michigan, Hospital & Community Psych. (1984) (the forensic 

center first became the centralized facility for examining defendants 

raising the insanity defense at the same time the GBMI legislation became 

1 aw). 
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