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The Scottish Law Commission was set up by Act of Parliament to 
promote reform of the law. This pamphlet invites members of the public 
to comment on some possible changes to the criminal law relating to child 
abduction. There is a questionnaire at the end of the pamphlet which can 
be cut out and used for this purpose, but separate comments will also be 
welcome. 

The Commission would be grateful if completed questionnaires, and any 
comments, could be sent, by 31st January 1986, to:-

Mrs A.M. Cowan 
Scottish Law Commission 
140 Causewayside 
Edinburgh 
EH91PR 
(Telephone: 031-668 2131) 

This pamphlet does not contain final views or recommendations. It is 
published only to obtain comments on possible reforms. Once 
comments have been received and considered, the Commission will 
publish a report. This win contain recommendations for reform of the 
law (if any reform is thought appropriate) and will be submitted to 
the Government. 

Further copies of this pamphlet can be obtained, free of charge, from the 
above address. 
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1. InS cot I and i tis a c rime to a b due t a chi I d 0 r to 

steal a child. A child may bAC@lt.:n~§nv\'l"({rOtMSs taken 

away, possibly by the use of force, to be abused 

sexually, to be held to ransom, or for a variety of other 

comparable purposes. This 

abduction which applies to 

is part 

vic t ims 

of 

of 

a wi de crime of 

all ages. The 

d if f i cui t y abo u t t his c rime, ins 0 far as i t rei ate s to 

children, is that before abduction can be proved it has 

to be shown that any taking away occurred against the 

will of the victim. This makes sense when an adult is 

the alleged victim. 

if the victim is a 

But the situation is quite different 

child. If a young child is enticed 

into a stranger's car by the offer of sweets or ice-cream 

he, in a sense, goes quite willingly, and yet most people 

would probably say that he was being abducted, at least 

if the otl-}er person's purpose was to ill-treat him in 

some way. The idea of overcoming a victim's will is 

therefore not really appropriate where the victim is a 

child, and particularly so when the child in question is 

very young. 

2. Chi Id 

based on 

stealing 

the idea 

(called plagium in Scots law) is 

that a child is the property of his 

parents and can be stolen in the same way as any other 

piece of property. The crime iss e I d om use d by 

prosecutors nowadays, and the reason may be that most 

people today would find it distasteful to think of a 

child simply as a piece of property. The crime of 

plagium also has another disadvantage. It only applies 



where the chi Id .is under the age of 12 in the case of 

g i r I 5 and 1 4 i nth e cas e 0 f boy s • T his me a n s not 0 n I y 

that the crime is ineffective in relation to children 

above these ages, but also that a rather artificial 

distinction is made between boys and girls. 

3. The difficulties associated with the cr ime of 

abduction in relation to children, and the inappropriate 

nature of the crime of plagium in modern times, would of 

themselves have been good reason to contemplate some 

reform of this branch of our law. However, in 1984 a new 

law dealing with a particular aspect of child abduction 

was introduced by Parliament, and this led to the 

Secretary of State for Scotland asking the Scottish Law 

Commission to examine all aspects of the law of child 

abduction in Scotland. 

The new law of 1984 

4. For 

concerned 

years 

about 

many people have been understandably 

cases, often arising after parents have 

separated or have been divorced, where children are taken 

abroad by one of the parties involved. Newspapers 

sometimes refer to these as "tug-of-love" cases. In such 

cases the parent left in this country may face a 

virtually impossible task of trying to trace the child in 

a foreign country, and of trying to persuade the courts 

of that country to order the return of the child. This, 

of course, is not just a problem in this country, and 

there has been a good deal of international co-operation 

in recent years to find ways of ensuring that children 

who are taken abroad in such circumstances can be 

returned home speedily and with a minimum of bother. At 
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the moment Parliament is considering new la~s which would 

make this country a party to such international 

a r ran g eme n t s • 8 u t the sea r ran g eme n t 5, use f u I a s the y 

are, don't really help to stop such incidents occurring 

in the first place. 

5 • I t wa sin the hop e 0 f d 0 i n g some t h i n gab 0 u t t his 

that Parliament passed the Child Abduction Act 1~84. 

Originally it was intended that this Act would apply only 

in England and Wales but, shortly before it became law, 

it was decided to extend part of it to Scotland as well. 

This was meant, however, just to be a temporary measure 

until the Scottish Law Comnission had examined the whole 

subject of child abduction. 

6. The Scottish part of the 1984 Act makes it an 

offence for certain persons to take a chi ld out of the 

United Kingdom in certain circumstances. The persons who 

can comnit the offence are parents or guardians of the 

child, and any person who has been awar~ed custody of the 

child by a court in the United Kingdom. Any such person 

comnits the offence if a United Kingdom court has 

prohibited the removal of the child from the United 

Kingdom. He also comnits the offence if there is a 

custody order in force, and he does not have what is 

called "the appropriate consent", by which is meant the 

consent of each person who is a parent or guardian of the 

child, or to whom custody of the child has been awarded, 

or the permission of the court which mad~ the custody 

order. No offence is comnitted if the person concerned 

had no reason to believe that there was a prohibition 

order or a custody order in existence, or if he believed 
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that the appropriate consent had, or would have, been 

given. 

7. While this new law will no doubt be helpful and 

e f fee t i ve i n ma nyc a s e s, we are con c ern edt hat ins ome 

respects it goes too far, while in others it does not go 

far enough. We think that it goes too far by requiring 

consent in all cases where there is a custody order. A 

~ther who has a custody order in her favour, and who has 

been deserted by the child's father many years before, 

should be able to take her child abroad on holiday 

without fear of corrmitting a criminal offence. She 

should not have to try to get the consent of the child's 

father, or go to the trouble and expense of applying to 

the court for permission. We think that the new law does 

not go far enough because it does not make it an offence 

for a child to be taken abroad by a stranger. We do not 

really understand why this offence is confined to parents 

or guardians and persons who have been awarded custody of 

the chi ld. 

8. The comparable Engl ish part of the 1984 Act goes 

even further than the Scottish part. It makes it an 

offence, for example, for a mother to take a child abroad 

wit h 0 u t the con sen t 0 f the fat her eve n wh e n a co u r t has 

never been involved in settling who should have custody 

of the child. This means, to take an extreme example, 

that a mother whose child had been born as the result of 

rape would have to get the rapist father's consent before 

she could safely take the child abroad. It also means, 

to take another example, that a French father visiting 

England with his son, could corrmit the offence when he 
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tried to take his son back to France unless he had, or 

believed he had, his wife's consent to him doing so. 

9. We are inclined to think that improvements could be 

made to the 1984 Act. We also think that the opportunity 

should be taken to reform the crimes of abduction and 

plagiwn which we mentioned in paragraphs I and 2 of this 

pamphlet. Later we shall be giving some details of a 

scheme of reform which we are provisionally proposing at 

this stage, and on which we would very much welcome the 

views of readers. First, however, it may be helpful to 

draw attention to a numbeT of problems and difficulties 

which we think should be borne in mind. 

The nature of the problem 

10. Many cases which involve the taking of a child by 

one person from another can give rise to a very strong 

emotional response not only on the part of those directly 

involved but also on the part of the public at large if, 

as sometimes happens, the case attracts publicity in the 

newspapers and on television. This is perfectly natural 

and understandable. But it has to be kept in mind that a 

child can be "taken" in a wide variety of circumstances 

and for a wide variety of purposes. 

1 1. A ton e ext r eme a chi 1 d rna y bet a ken from a par e n t by 

force to be abused sexually, or to be held to ransom. At 

the other extreme an estranged father, who is genuinely 

concerned for the health and welfare of his child, may 

take the child away from its mother because he has reason 

to believe that she is neglecting and ill-treating him. 

In some cases a child may actually ask a parent to take 
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him away from the care of the other parent with whom he 

is living. If it were to be a crime simply to take a 

child away from someone else's control, both of these 

examples would then be criminal. No doubt most people 

wou ld agree that the first exampl e shoul d be cr imi na I, 

but we suspect that many people would not want to see the 

father in the second example being taken to court and 

facing a risk of imprisonment for what he had done. 

12. Another point which we think is probably worth 

keeping in mind is that, if certain kinds of behaviour 

by, for e x amp Ie, par en t s are rna dec rim ina I, the sec rime s 

rna y h a vet 0 be pro v e din co u r t • T hat me a n s t hat the 

children concerned may have to give evidence against one 

of their own parents. If it was thought to be necessary 

te have such crimes at all, then that is something that 

would just have to be tolerated. However, we think that 

it should be avoided if possible. It is difficult to see 

how it could ever be in the best interests of a child to 

have to give evidence in court against, say, his own 

.father, or possibly any other member of his own family. 

It is equally difficult to see how in general it would be 

in a child's best interests to have one of his parents 

fined, 'or possibly even sent to prison. 

13. Considerations like these have led us to the 

conclusion that we should try to recomnend reforms in the 

criminal law which can dist~nguish between cases where it 

is really necessary or desirable to make certain 

activities criminal, and cases where that is not so. And 

of course the fact that something is not made a crime 

does not necessarily mean that the courts cannot be 

involved in some other way. Under our civil law (as 
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opposed to our cr imi na I law) our courts can make 

decisions about who should have the custody of a child, 

about who should be allowed access to a child, and so on. 

In many cases we think that these existing civil law 

powers will be perfectly adequate to control some of the 

situations that are likely to arise. 

OUr approach to reform 

14. We have come to the provisional conclusion that the , 
most satisfactory way of dealing with the reform of the 

law relating to child abduction will be by abolishing the 

crime of plagium Which, as we pointed out in paragraph 2, 

is limited in its usefulness, and is probably out of 

touch with the way that most people regard children 

today, and by creating new crimes to ~eal with different 

circumstances in which a child may be abducted. We would 

leave the existing crime of abduction in existence since, 

after all, it is necessary in cases where adults are the 

victims. But we would expect most, if not all, cases of 

child abduction to be dealt with in futUre under the new 

crimes which we are proposing. Our provisional view is 

that there are f<>ur broad categories of child abduction 

which should be criminal. 

Taking a child to cause him harm 

15. The first category is where the person taking the 

child intends to cause him harm or distress, or to place 

him in a position where he is likely to be caused harm or 

dis t res s • An 0 b v i 0 use x amp leo f t his, wh i c h we h a v e 

previously mentioned, is where a child is taken away to 

be sexually molested or abused. We see this category as 

involving what is first and foremost a crime against the 

7 

I 



ch i 1 d h i:nse 1 f, and we wou 1 d imag i ne that everyone wou J d 
agree that this sort of conduct should be a crime. 

16. Setting out this crime as suggested in the preceding 

paragraph wi II avo i d the prob 1 em of the ex j s t i ng law, 

which we mentioned in paragraph 1, namely that of proving 

that any taking away occurred against the will of the 

child. Accordingly this crime will be comnitted even if 

a child is simply enticed to go away with someone if that 
person's intention is to cause the child harm or 

distress, or to p!a~e him in a position where he Is 

likely to be caused harm or distress. 

17. As well as those cases in which there is a clear 

intention to cause danger to the child as already 

described, there may be other cases in which the person 

taking the child acts with criminal recklessness towards 

him. I not her wo r d s, he i s tot a I I yin d i if ere n t tot h e 

I ikel ihood of harm or danger being caused to the chi Id. 

We would welcome views on whether this crime, against the 

ch i I d, shou I d be capab 1 e of be i ng corrrni tted by 
recklessness as well as intentionally. 

18. There are, of course, cases where a person wi II be 
perfectly entitled to take a child away in the first 

place, and we would not want such a person to be at risk 

o f be i n g pro sec ute d for t his c rime. For e x amp Ie, a 

father who was keen on mountaineering might take his son 

climbing in severe conditions and thereby place him in a 

position where he was likely to be caused harm or 

distress. This is not the kind of conduct that is aimed 
at by a crime of child abduction. 
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1 9 • Tome e t d iff i cui tie s 0 f t his kin d we s u g g est t hat 

the crime which we are proposing should be committed only 

where the p~rson taking the child did not have what we 

pro p 0 set 0 c a I I II a p pro p ria tee n tit I eme n t " to do so. A 

per son mig h t h a v e " a p pro p ria tee n tit I eme n tilt 0 t a k e the 

chi I d if, for e x amp Ie, he had par en t a I rig h t sin res p e c t 

of the child, if he had the consent of a person with 

parental rights, or if he was by law entitled to take the 

chi ld. This last category would include, for example, a 

policeman who had power to arrest the child. 

20. We propose therefore that it should be a crime for a 

per son tot a k e , r emo v e , en ti ceo r de t a ina chi I dun d e r 

the age of 16 -

(a) if he has no appropriate entitlement to do so, 

and 

(b) if he intends to cause the chi ld, or to place 

the chi 1 din a po sit ion wh ere he i 5 I ike I y to 

be caused, harm or distress. 

We suggest that "harm" should be defined as including 

physical or mental injury, sexual abuse or exploitation, 

and any other form of exploitation which is detrimental 

to the welfare of the child. 

Taking a child from s~one else's control 

21. The second category of child abduction which we 

think should be made a crime is where the taking of the 

child is not intended to harm the child or to place him 

in a position where he is likely to be harmed but is 

intended to keep him from somebody el se' s, poss i bly a 

parent's, lawful control. This would not be so much a 
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crime against the child himself but rather a crime 

against the parent, or whoever had lawful control of the 

child at the time. 

2 2 • Ii c rime 0 f t his s 0 r t wo u 1 d, we t h ink, bed e sir a b 1 e 

for the kind of case where, say, a complete stranger 

snatches a baby out of a pram to take it home and look 

after as if it was his or her own child. It may be 

questionable, however, whether this crime should be 

extended to parents, guardians and close relatives of the 

child. We have already mentioned the kind of case (which 

is by no means uncomnon) where parents have separated, 

and one of them thereafter removes the chi ld from the 

other in the belief that that is in the best interests of 

the child concerned. Should such a parent be guilty of 

the crime which we are now proposing? 

23. We are inclined to think not. The parent from whom 

the child has been taken, in the example we have given, 

can still go to the civil court and ask for a custody 

order as a means of getting the child back. That court 

will then consider what is in the best interests of the 

chi 1d, and wi 11 grant or refuse a custody order on that 

basis. Our provisional view is that it is better for 

disputes of thi" kind to be settled in that way rather 

than saying that one of the parents is a criminal. 

24. If our provisional view is acceptable so far as 

parents are concerned, we think that probably the same 

rule should apply in the case of anyone else who has 

lawful rights in respect of the custody of the child, at 

least in so far as what they do is consistent with the 

rights that they have. It sometimes happens that someone 
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who is not 

relation to 

example, may 

a 

a 

be 

parent may be given certain rights in 

child by a court. A grandparent, for 

allowed custody of a child from time to 

time, and we do not think that such a person should be 

guilty of a crime if he takes the child away from, say, a 

parent at a time when he is lawfully entitled to the 

child's custody. 

25. There may, in fact, be a case for saying that this 

crime should not extend to any close relatives of the 

child - such as grandparents, brothers and sisters, aunts 

and uncles, as well as parents. It is not difficult to 

imagine cases where a relative, though not necessarily a 

parent, might take a child away from someone else's care 

and control with the best of motives. Should that sort 

of person be liable to prosecution for this crime? We 

would welcome views on the whole question of how far this 

crime should extend. 

26. Quite apart from the kinds of people we have so far 

bee nco n,~ ide r i n g , the rea reo the r s wh 0 , we t h ink, wo u I d 

have to be protected from any risk of prosecution. For 

example, if a children's panel decided that a child was 

at risk at home and should be removed to a place of 

sa f e t y , i t wo u 1 d ben e c e s sa r y toe n sur e t hat the soc i a I 

worker who took the child away would not run any risk of 

prosecution for simply carrying out his duty. The same 

considerations apply in relation to a policeman who had a 

warrant to arrest the child, or an officer of the court 

giving effect to a court order for delivery of the child. 

We think that such persons can be satisfactorily 

protected if the crime is worded in such a way that it 
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can only be comnitted by a person who is acting "without 

lawful authority" at the time. 

27. There are two other protections which we think 

should be built into this crime so as to avoid any risk 

of undeserved prosecutions. One is that there will be no 

crime if the taking away occurred with the consent of the 

person who had lawful control of the child. This is 

po s sib I y jus t s tat i n g the 0 b v i 0 us, but we t h ink t hat i t 

is better to avoid any risk of prosecution 1n such a 

case. The other is that there will be no crime if there 

was a "reasonable excuse" for the taking away. We are 

concerned that there may be cases where a person feels 

that he has to remove a child from, say, a parent's 

~ontrol, and we think that if hks explanation is 

reasonable in the circumstances he should not be guilty 

of any crime. As an example of the sort of thing we have 

in mind, suppose that a neighbour becomes aware that a 

young child is in the house next door with his parents 

who are both very drunk and threatening violence to the 

child. If, in these circumstances, the neighbour took 

the child away from its parents, at least until they had 

sobered up t we th i nk that he wou 1 d have a reasonab 1 e 

excuse for doing so, and we think that the existence of 

tha t reasonab I e excuse shou 1 d protect. him f rom any risk 

of prosecution and conviction. 

28. Accordingly, in this second category of child 

abduct ion what we are propos i ng is tha tit shou 1 d be a 

cr ime for any per son, other than cL per son who may be 

expressly excluded from the scope of the crime (such as a 

parent), to take, remove or detain a child without lawful 

authority or reasonable excuse, and without the consent 
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of the person having lawful control of the child, with 

the i n ten t ion 0 f r emo v i n g 0 r k e e pin g the chi I d from the 

lawful control of that person. 

29 • Th ere are two 0 the r c i r c urns tan c e s wh i c h , a I tho ugh 

they may only arise occasionally, should be catered for. 

One is where the person taking a child away did not in 

fact have the consent of the person with lawful control 

of the chi Id, but had reasonable grounds for bel ieving 

that he did. This might, for example, happen if, say, a 

person was in the habit of taking a neighbour's child to 

watch a football match every Saturday, and mistakenlY but 

reasonably believed that he had the parent's consent on a 

particular Saturday when in fact he did not. The other 

c i r c urns tan c e wh i c h we t h ink s h 0 u I d be cat ere d for i s 

where a person taking a child away had reasonable grounds 

for believing that the child had attained the age of 16 

(that is to say, was no longer a child). 

Taking a child from someone else's control 
by the use of violence 

30. The third category of child abduction is in some 

respect s simi lar to the second one wh i ch we have jus t 

been discussing, but the desirability of having a 

separate crime to deal with it arises in this way. If 

parents, and possibly others, are going to be excluded 

from the second crime which we are proposing, it may be 

thought that there should be a separate crime to deal 

with cases where they not only take a child from someone 

else's control but do so by the use of violence or in 

c i r c urns tan c e s I ike I y tog i ve r i set 0 s e rio usa I arm for 

the child's safety. In other words a father, for 

example, would not be guilty of our second proposed crime 
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if he took his child away from its mother, provided that 

wa s a I I he did, but he wo u I d beg u i I t y 0 f a c rime i f he 

took the child by the use of violence or in circumstances 

likely to give rise to serious alarm for the child's 

safety. 

31. "Circumstances likely to give rise to serious alarm 

for the child's safety" would arise in the sort of case 
where, say, a baby is snatched from its pram in the 
street while the mother is inside a nearby shop. On 

coming out of the shop the mother will have no means of 

knowing what has happened to her baby, and will be 

understandably alarmed and concerned for its safety. 

3 2 • A I tho ugh t his c rime wo u I d be p rima r i I yin ten de d t 0 

cat c h , i nth e see x t r erne cas e s , the t y pes 0 f per son wh 0 

would be excluded from our second crime, we can see no 

reason why anyone should not be capable of committing it. 

It would be a more serious crime than our second crime, 

and if, say, a c omp let est ran g e r we ret 0 s nat c h a b a b y 

from outside a shop, we think that he should be charged 

with the more serious rather than the less serious crime. 

We think, however, that in this case also a person should 

not be guilty if he had a reasonable Excuse for what he 

did. This would mean, for example, that a person who 

snatched a baby from a woman standing on a window-ledge, 

and threatening suicide, would not of course be guilty of 

any crime, even although he had to use some force to get 
hold of the child. 

33. Although we think that a crime along the lines which 

we have just suggested would in some cases have a useful 

deterrent effect, it can be argued that it is not 



necessary. This is because much of the behaviour which 

would amount to this crime is likely to be a crime anyway 

under our existing law. If a person used violence in 

order to take a child away, he would probably be guilty 

o fan ass a u It, and the wh 0 lei n c ide n t mig h t ve r y I ike I y 

amount to a breach of the peace. These are just two 

examples. We would very much welcome views on this 

point. 

Taking a child abroad 

34. The fourth, and final, category which we think has 

t 0 be con sid ere dis wh ere some 0 net a k e 5 a chi I d 0 u t 0 f 

the country. This is the sort of conduct which gave rise 

to the Child Abduction Act 1984, which we mentioned 

earlier. As we said then, it is perfectly understandable 

t hat p e 0 pie s h 0 u I d wi s h t 0 do some t h i n gab 0 u t t his, but 

we are not very happy about the solution reached by that 

Act. There is, we think, a case for saying that this 

sort of conduct should not be a crime at all, but we 

suspect that most people would like to see it made a 

crime in certain circumstances. What we think should be 

done· in that event is to try to find a solution which 

will punish where it is appropriate to do so but which 

will not impose quite unreasonable restrictions on, for 

example, a parent's right to take his child abroad on 

ho I i day. 

35. In our view there are two circumstances in which 

taking a child abroad shoUld be a crime. One is where a 

court in the United Kingdom has expressly ordered that a 

child should not be taken out of the country. The other 

is where it can be shown that the person taking the child 

abroad is doing so in order to prevent someone else from 
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having the child's custody decided and controlled by the 

courts in this country. In the first of these cases 

the res h 0 u I d ,of co u r s e , ben 0 c rime un I e s sit can be 
shown that the person concerned knew of the order's 

existence and effect. 

36. Earlier in this pamphlet we pointed out that the 

Child Abduction Act 1984 could apply to the case of a 

foreigner who was simply visiting this country on holiday 

with his child. This would be less of a problem if the 

Act were to be reformed in the ways that we have just 

been suggesting, and should not in any event matter if a 

court in this country had actually ordered that the child 

shoUld not be removed abroad. But it could be a problem 

if the person concerned was trying to stop somebody else 

from having the child's custody decided and controlled by 

the courts in this country. For example, a French father 

and a Scottish mother might have separated, and the 

mother might have come back to live in Scotland and be 

threatening to raise custody proceedIngs in the Scottish 

co u r t s • 1ft h e co U pie's chi I d wa sin S cot I and, and the 

father wanted to take him back to France so that the 

Scottish courts could not deal with the matter, we think 

that in general the question whether or not that should 
be a crime should depend on where the child normally had 

its home. If the child's normal home was in Scotland, we 

think it should be a crime but, if the child's normal 

home was in France, we suggest that it should not be a 

crime. 

Conclusion 

37. To sum up, what we are provisionally proposing is 

that the old crime of plagium should be abolished, and 
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that it, and the crime of abduction in so far as it 

relates to children, together with the offence introduced 

by the Ch i I d Ab d u c t ion Ac t 1 9 8 4 , s h 0 u I d bee if e c t i vel y 

replaced by new crimes. We have tried to explain what we 

think these new crimes should consist of, and we have 

also pointed out what we see as some of the difficult 

problems that have to be grappled with. In due course we 

shall have to make firm recomnendations to Government, 

but before we do so we are anxious to have the comnents 

and advice of as many people as possible. 

38. Some of the problems which we have described in this 

pamphlet are perhaps rather technical, but others depend 

very much on what people think about the extent to which 

the criminal, as opposed to the civil, law should become 

involved in child custody disputes. We would be very 

glad to know the views of anyone who reads this pamphlet, 

even if these views are on some, rather than all, of the 

provisional proposals which we have made. 

39. To assist readers of the pamphlet t~ send us any 

comnents they may have, there follows a questionnaire 

which sets out the principal questions on which we should 

welcome views. Comnents should be sent to the person 

named at the beginning of this pamphlet. 
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QUESTICN-lAIRE CN OULD ABDUCTION 

Name and address of person or organisation ••••••••••••••• 

. .. . .. . .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. ... .. .. 

.. .. ~ ........................................................................................................ .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... .a ................................................ III .. .. 

Note In wr i t ing its Report wi th recomnendat ions for 
reform, the Comnission may find it helpful to refer to 

and attribute comments submitted in response to this 

pamphlet. Any request from you to treat all, or part, of 

your replies in confidence will, of course, be respected 
but, if no request for confidentiality is made, the 

Comnission will assume that comments on the pamphlet can 
be used in this way. 

18 



1. On the basis of what is said in paragraphs 1 and 2 

of the pamphlet, do you agree that the existing law 

of ch i I d abduction in Scotland could wi th advantage 

be reformed? 

2. In particular, do you think that the crime of 

plagium should be abolished? 

3. If the law of child abduction is to be reformed, we 

have proposed certain new crimes. The first of 

the s e i s t hat its h 0 u I d be a c rime for ape r son to 

take, remove, entice or detain a child under the age 

of 16 -

(a) if he has no appropriate entitlement to do so, 

and 

(b) if he intends to cause the chi ld, or to place 

the child in a position where he is likely to 

be caused, harm or distress. 

Do you agree with this suggested crime? If not, do 
you have any alternative suggestion to offer? 
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II • 5 h 0 u I d 1 t a Iso be a c rIme for ape r son tot a k e , 

r emo v e , en tIc e 0 r de t a ina chI I dun d e r the age 0 f 

16 -

(a) if he has no appropriate" entitlement to do so, 

and 

(b) he Is reckless as to whether or not his actions 

will cause the child, or place the child in a 

position where he is likely to be caused, harm 

or distress? 

.5 • In r e 1 a t ion tot his fir s t c rime we pro p 0 set hat i t 

should not be capable of being conmitted by people 

who have "appropriate entitlement" to take the child 

in the first place. This phrase could include 

persons with parental rights in respect of the 

child, persons acting with the consent of a person 

who had parental rights, and persons who were by law 

entitled to take the child. Do you agree with this 

proposal? 

6. For the purposes of this crime we propose that 

"harm" should be defined as including physical or 

mental Injury, sexual abuse or exploitatIon, and any 

other form of exploitation which is detrimental to 

the we 1£ are 0 f the chIld. Do you t h ink t hat t hIs 

definition is adequate and appropriate? 
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7. The second crime which we propose would make it a 

crime for any person, other than a person expressly 

e x c Iud e d from the s cop e 0 f the c rime , tot a k e , 

remove or detain a child without lawful authority or 

reasonable excuse, and without the consent of the 

person having lawful control of the child with the 

intention of removing or keeping the child from the 

lawful control of that person. Do you agree with 

this proposal? If not, have you any alternative 

suggestion to offer? 

8. Should certain persons be excluded from a risk of 

being prosecuted for this crime? 

9. If so, should these persons be -

(a) parents of the child; 

(b) any person having lawful rights in respect of 

the custody of the child, but only so far as, 

at the material time, such person was 

exercising, and acting within the scope. of, 

such rights; 

(c) any relative of the child; 

(d) any other person? 
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-- -- ----------

10. If relatives are to be excluded from this crime, it 
wi I I ben e c e s sa r y to say wh 0 are rei at i ve s for t his 

pur po s e • On e po s sib iii t Y wo u I d bet 0 de fin e the 

word as including parents, grandparents, great 
grandparents, sisters, brothers, aunts, uncles, 

nieces and nephews, and the husband or wi fe of any 

of the foregoing. Do you think this list is too 

wide, or too narrow? Do you have any other 

suggestions for inclusion, for example, cousins? 

11. It is proposed that this crime should not extend t 

any person acting with lawful authority or with 
reasonable excuse. Do you agree? 

12. It is also proposed that it should be a defence to 

this crime that the person charged -

(a) had reasonable grounds for bel iev ing that the 

person having lawful control of the child had 
consented to the taking, removal or detention; 

(b) had reasonable grounds for believing that the 

child had attained the age of 16. 

Do you agree with this? 
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13. The third crime which we propose would make it a 

crime for a person to take, remove or detain a child 

without reasonable excuse and with the intention of 

depriving another person of the lawful control of 

the child, by the use of violence, or the threat of 

violence, 

to give 

safety. 

o r ina ma nne r 0 r inc i r c ums tan c e s I ike I y 

rise to serious alarm for the child's 

Do you consider that this crime is 

necessary or desirable? 

14. If you think that there should be this third crime, 

do you agree that it should not extend to any person 

acting with reasonable excuse? 

1..5. The fourth crime which we propose would make it a 

crime for any person to take or send a child out of 

the United Kingdom -

(a) knowing that there is, in respect of the child, 

an order of a court in the United Kingdom 

prohibiting the removal of the child by him 
from the United Kingdom or any part of it; or 

(b) with the intention of preventing any other 

person from having the custody of the child 

determined and effectively controlled by a 

court in the United Kingdom. 
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Do you t h ink t hat t his wo u J d be ani mp r 0 v ~me n ton 

wh a tis pre sen t I yin the Ch i I d Ab due t ion Ac t 1 98 4 ? 
Are there any other circumstances in which you think 
taking a child abroad should be a crime? 

16. In relation to taking a child abroad so as to 

prevent someone else from having the child's custody 

determined and controlled by a United Kingdom court, 
do you agree that this should only be a crime where 
the child's normal home is in the United Kingdom? 

17. Do you have any further suggestions or corrments 

which you would like to make? 
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