If you have issues viewing or accessing this file contact us at NCJRS.gov. .

. a

U.S. Department of Justice
National institute of Justice

This document has been reproduced exactly as received from the

person or organization originafing it. Poinis of view or opinions stated ;
in this document are those of the authors and do not necessarily :
represent the official position or policies of the National Institute of

Juslice,

Permission to reproduce this copyrighted material has been
ranted by .
aska State Legislature

to the National Griminal Justice Reference Service (NCJRS).

Further reproduction outside of the NCJRS system requires permis-
sion of the copyright owner.

i e R PR N S L i 6 A SN o 28T S T




)

g 7

. ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol : ;
Juneau, Alaska 99811 ' '
(507) 465-3991 NCIRS March 23, 1983
MOV 24 108
MEMOR ANDUM

TO: Representative ﬁ‘%@ﬁ?%@fﬁ

FROM: Betty Barto’hg and Leslie Longenbaugh
Research Staff

RE: Sentencing: A];ternatives
Research Requéest No. 83-79

This memorandum is in response to your request for information regard-
ing sentencing alternatives to incarceration, particularly community-
based programs for restitution and community service. You asked that
we review other states' procedures and evaluate specific options that
may be available for Alaska. This memorandum is presented in three
parts:

- an overview of community corrections and the use of restitution
and community service orders;

i~ - a review of other states' programs; and
- an examination of program considerations for Alaska.
Our findings are based on information we have obtained from articles

/3

and interviews with corrections authorities in Alaska and other states.!

COMMUNITY CORRECTIONS

"Community corrections" refers to the placement and supervision of
offenders within the community and outside of a traditional prison
setting. Probation, parole, drug and alcohol treatment programs for
corrections clients are each examples of community-based programs that
have been a fundamental component of correctional services for a sig-
nificant part of this century. During the past 15 years, however,
interest in community-based supervision has intensified. New types of
pragrams, established in response to growing frustration over the
limited effectiveness of traditional correctional services, are an

1 portions of this memorandum have been excerpted from information and

reports prepared earlier this year by the House Research Agency.
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integral part of the criminal ‘justice system. Interest in these
programs has developed particulerly in response to the rising costs
of traditional incarceration. . Adequately designed, community-based
corrections require less capital outlay and have fewer operating costs.
Additionally, in residential programs, costs often are partially off-
set by room and board cemtributions -by offenders. Today, besides
other long-established programs, community corrections commonly refers
to a range of activities including restitution and community service.

Restitution

Restitution to victims of crime has been the subject of national inter-
est as the public has grown more concerned-about the rights of victims.
Congress recently enacted the Victim and Witness Protection Act of 1982
(see Attachment A) which, among other provisions, requires that federal
judges either order restitution or explain why they have not done so.
Laws of this type have been enacted in several states, including North
Carolina, touisiana, and Jowa. California voters in 1982 put such a
provision into their state constitution, as part of the Victim's Bill
of Rights (see Attachment B). '

Andrew R. Klein. the former director of the restitution program in
Quincy, Massachusetts, echoed many corrections officials' opinion of
the economics of restitution when he wrote:

A minimum-wage job for one year provides an offender with 2,000

hours of supervised incapacitation while allowing him or her to
support 2 family and repay the victim. An equivalent amount of
time in jail provides 8,000 hours of incapacitation during which
nothing constructive is produced. Moreover, incapacitation [of
the latter sort] costs taxpayers $15,000 to $25,000 a year.

Restitution usually is ordered as a condition of probation, but some
courts order restitution as a condition of keeping a first offender's
record clean and others assign it to parolees. Restitution is fre-
quently used for Jjuveriile «ffenders, and the federal government en-
couraged experimentation in this area during the 1970s. Because of
the real differences in methods of handling Jjuveniles and adults, we
have 1imited our research to adult restitution programs except when
as in Massachusetts, a program handles both juveniles and adults.

States differ in their eligibility requirements for admission to
restitution programs. Some states, such as Georgia, allow only non-
violent offenders into certain programs. As mentioned above, other
states require by law that all offenders who are convicted of certain
classes of crimes make restitutiocn.
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Most state restitution laws define victims as persons, companies or
communities that have suffered a direct dinjury or Jloss due to a
crime.2 The financial losses that are eligible for restitution gen-
erally include the items deductible from an insurance claim; e.g.,
medical bills not covered by insurance or the costs of replacement or
repair for anything stolen or vandalized. In lowa, the convicted
offender must also pay for court and personal legal fees.

Not usually included in restitution awards are: indirect injuries, such
as those to a victim's employer for lost time; compensation for the
victim's suffering that could be recovered through civil courts;
and restitution for crimes for which the offender has not been con-
victed.

Proponents of restitution claim that 80 percent or more of court res-
titution orders nationwide are paid in their entirety.% The amounts
owed generally are not large; nationwide studies have shown that the
average restitution amount 1is less than $250.5 An additional reason
for a high rate of payment is that the repeat offenders usually have
the most to lose (their freedom) by reneging on their restitution
agreements and so often prove to be the programs' best risks. First
offenders also have an incentive to complete restitution when the al-
ternative is a criminal record.

While restitution has received increased emphasis in some states, so-
too have community service requirements as a sentencing alternative.
A number of states now incorporate community service as either a com-
panion or an alternative to restitution requirements.

Insurance companies are nearly always excluded from claiming resti-
tution; lawmakers believe that insurance companies are compensated
in advance for any loss through the payment of premiums.

3 However, a court in California did uphold a restitution order for
crimes for which the charges were dropped in return for a plea
bargain on another criminal charge.

4 Andrew R. Klein, "Earn-It!" page 59 (no date, no publication name).
5 A.T. Harland, M.Q. Warren, and E.J. Brown, A Guide to Restitution

Planning, Working Paper 17 {Albany, New York: Criminal Justice
Research Center, January 1979), page 23.
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Community Service Sentences

A number of states are returning to the notion of community service as
a means of reducing prison populations, providing alternative sanctions,
and increasing prisoner productivity. However, community service dif-
fers from restitution in that while restitution involves payment or
compensation to a specific victim, community service generally is based
on compensating the community as a whole.

“Community service" is commonly used to describe the functions of two
distinct types of programs:

+ Pretrial Diversion - where defendants perform community service
work as part of an agreement in order to have formal charges
dismissed; and

- Service Restitution - where convicted offenders are placed with-
in nonprofit or public agencies to perform a specific amount of
unpaid work within a designated period of time.

0f the two approaches, it is service restitution that serves as a
sentencing alternative; pretrial diversion deflects individuals from

the trial, and, hence, the sentencing, process.

Service restitution programs are widely divergent both in terms of the-

types of offenders that participate and the duties that the offenders
perform. Most commonly, programs are limited to juveniles, young adults
(between the ages of 18 and 25), or misdemeanants of any age group.
While many programs restrict eligibility to offenders who have been
convicted of lesser crimes, some, through a selective screening process,
will allow any individual who meets the criteria to participate.
Advocates of this approach maintain that if it is administered properly,
there is no more risk associated with allowing offenders of serious
crimes to participate than there is 1in placing this same category of
of fender on probation or parole.

When community service requirements are imposed as an alternative to
incarceration, the trial Jjudge generally determines the number of
hours of service to be performed and the time frame in which the as-
signment is to be completed. This process can be somewhat arbitrary.
When community service is ordered by the court in lieu of sentencing,
the community service sentence is usually equivalent to the amount of
incarceration or fine that would have been imposed had the defendant
done otherwise.

In a report about community service prepared by the National Council on
Crime and Delinquency, Kay Harris makes the following observation:
"Judicial decision making with respect to community service sentences
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as with sentencing in _general has been highly discretionary and
largely unstandardized."® 1In an effort to alleviate this situation,
some programs have established conversion guidelines. In California,
for example, most program officials have suggested that eight hours of
service should be treated as the equivalent to one day (24 hours) in
jail.

Some programs have followed procedures developed in Great Britain and
have attempted to 1imit the length of community service sentences. 1In
Great Britain, no offender may receive a sentence longer than 240 hours
of community service (or, assuming an 8-hour work day, 30 days of
service). _Sentence limits may be more appropriate for lesser

of fenders.’ ‘

Although the use of service restitution is generating increased inter-
est, the concept has raised several issues of concern. By some inter-
pretations, community service orders may constitute involuntary labor.
This may be of particular concern in pre-trial diversion programs, where
defendants bypass a court hearing and are placed in a service restitution
program. The Thirteenth Amendment to the Constitution prohibits invol-
untary servitude except as punishment for crimes in which individuals
have been convicted. According to Kay Harris, this argument depends
in part on court interpretation:

[1]f the work performed is of real value and is not assigned with-

a punitive or demeaning intent (and thus does not carry the flavor
of "chore work" or of a '"chain gang"), questions concerning the
voluntariness of th: work can be avoided.

Another risk in establishing community service orders is the potential
for discrimination and disparity in sentencing, particularly in programs
where an offender may choose between the payment of a fine, incarcera-
tion, or community service. An individual from a higher income bracket
can pay a fine more readily than a low-income person. Similarly,

6 M. Kay Harris, Community Service by Offenders, National Council on

Crime and Delinquency (Washington, D.C: National Institute of Cor-
rections, January 1979).

7 For example, in Solano County, California, a two-year analysis of
the Volunteer Work Program revealed that although four-fifths of
the participants had been sentenced to Tess than 240 hours of service,
offenders convicted of felonies were sentenced to 585 hours on the
average. Community service orders for .felons ranged from 25 hours
to one sentence of 2,920 hours (or 365 8-hour days).
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assuming that community service time is of a value equal to the minimum
wage, a person having a higher income may value the time Tost in com-
munity service more than the money required for the fine.

There has not been much formal evaluation of community service programs;
however, the analyses that have been undertaken give some indication
that limited cost-savings can be attained through this type of program.

We have ordered several reports pertaining to community service sentenc-
ing from the National Conference of State Legislatures and the National
Institute of Corrections. We will transmit this information to you
when it arrives.

OTHER STATES' PROGRAMS

We have selected programs in four states as examples of different
community corrections options:

* Kentucky Pretrial Services Agency--an example of pretrial
release;

+ Minnesota Community Corrections Act - an example of develop-
ing incentives and building local planning capabilities to
assume responsibilities for community corrections programs;

+ Massachusetts "Earn-It" Program--an example of restitution;

«+ Virginia Community Diversion Incentive Program--an example of
non-residential post-sentence diversion and community service;

+ South Carolina Work Release--an example of a comprehensive
approach to prisoner employment and work release,

Although not necessarily as their primary objective, each of these pro-
grams appears to have had some measurable impact in reducing State
prison populations and, hence, the costs of incarceration.

Kentucky Pretrial Services Agency

In 1976, Kentucky enacted legisiation which eliminated commercial bail
bondingé and implemented a pretrial release program that established
methods of defendant release for trial judges.

8 Under the program, defendants now post cash bonds directly to the
courts. Kentucky is the only state that has outlawed commercial
bail bonding by statute.
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The Kentucky program is initiated by an interview that is provided to
a defendant shortly after he or she is charged with an offense. The
interview process is voluntary9 and involves the collection of basic
biographical data Tregarding the defendant's past criminal record,
community ties and family relationships, work history, and references.
The information obtained during the interview is verified through
contacts with third parties and, if the defendant has a past criminal
record, by reviewing the defendant's criminal file.

This material is then evaluated through a uniform point system. The
defendant is awarded positive points for responses or information that
reflect 2 close association with the community. A defendant receives
negative points for responses that suggest that he or she would fail
to appear in court, e.g., a past felony conviction or a previous "no
show." Upon completion of the evaluation, if the defendant has been
awarded eight or more points, he is eligible for release on his own
recognizance. The pretrial officer reviews these findings with the

trial judge.

Based upon these materials, the trial judge makes an assessment of the
conditions, if any, that the defendant will be required to meet in order
to obtain release. The following options are available:

+ the defendant may be released on his or her own recognizance or
following the posting of an unsecured bail bond; :

+ the defendant may be released, but with limitations placed on
his or her travel, place of residence, or association; or

+ the defendant may be released by a bail bond that is secured
by property, cash, or securities.

The defendant is then notified of the conditions of his or her release
and the penalties of a failure to comply with the terms of the agree-
ment. Upon acceptance of the terms, the defendant is free to leave.

Approximately 70 percent of all charged offenders elect to be inter-
viewed by a pre-trial officer; of these, roughly 70 percent are eligi-
ble for release.l0 Fifty-five percent are released on their own Tecog-
nizance without having to post any money.

S 1f a defendant decides against or is not eligible for the interview,
he or she remains eligible for consideration for release by the trial
judge.

10 Bi11 Morrison’emphasized that a defendant's eligibility for release

does not mean that the Jjudge will automatically decide to release
him or her.
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Of the total number of defendants released on recognizance, approxi~-
mately 4.5 percent fail to appear. According to Bill Morrison, Assis-
tant General Manager of the program, fewer than 1 percent of these are
charged for felony offenses; most of those who fail to appear have
been charged with traffic offenses and public intoxication.

Like Alaska, Kentucky is largely rural--a characteristic that by some
interpretations has been a primary factor in the program's effective-
ness. According to Mr. Morrison, the failure-to-appear rate is signifi-
cantly higher in the Louisville area than it is in other parts of the
state. Mr. Morrison stated that, Kentucky residents generally under-
stand the pretrial program quite well and, consequently, defendants
recognize that it is to their advantage to abide by its terms.

Much of the program's effectiveness is -attributed to the detail and
accuracy of the interview and the background-data collection effort.
According to Mr. Morrison, this process provides the pretrial officer
and the judge with a very thorough understanding of the level of risk
involved in releasing a defendant.

Another factor that has led to the program's overall success is its
treatment of bail jumping. At the time of his release, an individual
is informed that if he jumps bail an additional, comparable penalty is
automatically imposed. Hence, if a defendant is charged with a misde-
meanor, a second misdemeanor charge is imposed; if an individual is
charged with a felony; a second felony charge is imposed.- According
to Mr. Morrison, the threat of added charges seems to have an effect.
In several cases, a defendant has been found not gquilty of the initial
charge but guilty of bail jumping.

The program offers services in each of Kentucky's 56 judicial districts.
Each of the less populated districts is served uy one pretrial officer
who works on a 24-hour on-call basis seven days a week. The program

has 172 pretrial officers and an operating budget of approximately
£3,000,000.

A distinctive feature of the program is its cooperative relief program.
In order to reduce the number of personnel needed, the program has es-
tablished an intern program, where senior year students of criminal
justice and law enforcement from in-state universities relieve pretrial
officers who are on annual leave. According to Mr. Morrison, the pre-
trial services program uses the cooperative relief program as a re-
cruiting tool. At Tleast 30 percent of the students are retained as
permanent staff following their graduation from college.

Mr. Morrison is sending some supplementary material pertaining to the
Kentucky program. We will forward it to your office upon its arrival.
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Minnesota Community Corrections Act

One state frequently cited for the effectiveness of its approach to com-
munity corrections is Minnesota. Unlike many other states, Minnesota
has a fairly lengthy history of correctional program reform. As early
as 1959, Minnesota had begun implementing policies that expanded the
use of probation and paved the road for a strong community-based correc-
tions program. During the 1960s and 1970s, at the same time that other
states were encountering substantial increases in crime and incarcer-
ation rates, Minnesota was experiencing a 43 percent decrease in its
prison population. This reduction is generally attributed to the
state's increased use of probation and other community-based programs.

In 1973, the state legislature established the Minnesota Community
Corrections Act, which was enacted to accomplish three broad goals:

to provide correctional services and sanctions in a more
rational, economical, and effective manner;

« to encourage efficient and economical use of corrections
funds; and

- to develop and maintain community corrections while effectively
protecting the public.

The Minnesota Community Corrections Act (CCA) restructured the state's
correctional services and addressed four major concerns: 1) increased
institutional costs at the state level, 2) limited local correctional
services, 3) overlapping correctional Jjurisdictions, and 4) a lack of
uniform standards for delivering correctional services. The CCA al-
Tows counties to apply for grants to provide services such as diversion
programs, probation and parole services, community corrections centers
and county detention and treatment centers.

According to one assessment of this period:
What was new about community corrections was not the kind, or
even the location of programs, but rather the belief that com-

munity-based programs could be mounted to aid and sanction even
relatively serious offenders without threat to the public.ll

—_—

11 John Blackmore, The Minnesota Community Corrections Act: A Policy
Analysis, Prepared for the WHational Institute of Corrections,
Grant #DF - 6, March 31, 1982.
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The CCA is based largely on the notion that nonviolent property offend-
ers (and all juveniles) will benefit more from commurity corrections
than from prison. The state provides an inducement to counties that
of fer community corrections services; counties are charged by the state
for each prisoner who is qualified for community corrections but is
sent to prison. In addition to this negative incentive, the state
orovides a positive incentive in the form of subsidies to the counties
that have community corrections programs. Money is disbursed through
an equalization formula that takes into account the county's per capita
income, per capita taxable value, per capita corrections expenditures,
and its population between six and 30 years of age.

Zach county (or group of counties) that participates in the CCA ap-
points a Corrections Advisory Board to develop a local comprehenswve
corrections plan which is subject to approval by the state commission-
er of corrections. Each county establishes its own form of administra-
tion for its corrections programs. g

County participation in the program is voluntary; however, as of 1980,
27 of the state's 84 counties, comprising 70 percent of the state's
population, were participating in the CCA. Studies showed that counties
that were enrolled in the CCA depended less on the state prison system
for their corrections. Judges were sentencing many property offenders
to the diversion programs rather than to prison, and the number of
admissions to state prison had decreased.

Massachusetts "Earn-It" Program

Since 1975, the District Court in the city of Quincy, near Boston,
Massachusetts, has operated a program for adults and juveniles that is
a nationwide model of restitution as a condition of probation. The pro-
gram, which is called "Earn-It," was begun by a judge who felt frustrated
by the choices of "meaningless jail time or nothing" in sentencing.
Through Earn-It, judges order offenders to make restitution or perform
work services as a condition of either probation or court diversion
(for initial offenders).

farn-1t participants provide restitution in cases of property theft or
damage and personal injury. In some instances, such as in cases of van-
dalism or crimes which have harmed no single, identifiable victim,
judges order offenders to work in lieu of making monetary payments. The
unpaid labor can be for the private or governmental victim of vandalism
or for some nonprofit community organization.

Once a judge has sentenced an offender to make restitution, a caseworker
Trom the court's probation department meets with both the offender and
*he victim to set the amount of restitution that is due. Usually both
narties are able to agree on a sum; in only about three percent of the
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Earn-1t cases has this determination had to be resolved by a judge.
The factors that are considered in determining the amount include
medical and/or other expenses incurred because of the crime, the vic-
tim's inconvenience, and the value of any stolen articles.

After the amount of restitution has been determined, the "job devel-
oper” from the probation department finds jobs for adults and juveniles
who are unemployed. Judge Albert L. Kramer worked closely with the
Chamber of Commerce in his area when starting Earn-It; today the busi-
ness community is still a vital part of the program. More than 100
employers provide offenders with the number of hours' work they need
to pay their restitution. Usually these jobs are low in status, pay
the minimum wage, and are difficult to fill permanently. In past
years, some jobs were provided through the federal Comprehensive Employ-
ment Training Act (CETA), but the public services employment (adult)
portion of this program was eliminated in 1981, and only about half of
the youth employment funds remein.

When an adult has been placed in a job (or it is found that he already
is emplcyed), he is responsible for making restitution payments to the
court. The court forwards restitution payments to victims as the money
comes in. - The offender makes the restitution according to a schedule
of 80 percent of wages for restitution and 20 percent for the worker
until the debt is paid.

Because Massachusetts courts tend to incarcerate offenders less often
than most of their counterparts across the nation, Earn-It's partici-
pants rarely would be sentenced to jail terms if they were not in the
program. However, they are frequently the type of offender who would
be sentenced to prison if they were in Alaska. Most of the participants
are young (16 to 21) and male, and they include both first offenders
and recidivists.

The Quincy District Court serves a seven-town area with a population
that approaches 250,000, In 1980, Earn-It monitored 624 restitution
determinations, 884 adult community work orders, and 150 adult job
placements. The program handled restitution orders for approximately
four-fifths of the adult and juvenile burglary, theft and assault cases
in the seven-town area.

During 1981, adult coffenders paid more than $218,000 in restitution
to the victims of their crimes. The collection rate on court-ordered
restitution has increased from 40 percent in 1975 to more than 70
percent in 1981.

Because of the high level of unemp]oymentvin the Quincy area, Earn-It
has received some criticism from those who believe that the program
is taking jobs that are needed for the law-abiding population. However,

N
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program staff point out that the-jobs are temporary, menial positions
that are not in any demand and end when the victim has been paid.

Virginia's Non-Residential Commmunity Diversion Program

The Community Diversion Incentive Act was enacted by the Virginia legis-
lature in 1980 to provide the judicial system with sentencing alter-
natives to incarceration and to facilitate local communities' capabili-
ties to develop and maintain community diversion programs.

The Virginia program limits offender eligibility to nonviolent offenders
who "may require less than institutional custody but more than probation
supervision.” At the time that the legislation was enacted, approxi-
mately 22 percent of the state's prison population was estimated to
have been incarcerated for nonviolent offenses. The purpose of the
program is to divert a portion of this population from confinement in
a traditional prison setting.

Participants live in an assigned facility or at home with intensive
supervision. Under the program, they are required to look for and
maintain employment. Participants are required to pay restitution to
their victims and must spend their days either looking for or main-
taining a Jjob. During the evenings and week-ends, participants are
assigned community service duties. According to Ms. Bobbie Huskey,

Manager of Community Placement Programs for the Virginia Department of -

Corrections, the program currently has 313 participants. Ninety-three
percent of the program participants are currently providing community
service and 91 percent are making victim restitution payments. Ap-
proximately $23,000 worth of community service has been provided to
localities and approximately S$10,000 in direct financial payments
have been made to the participants' victims.l2

Ninety-one percent of the offenders are "successful" participants in
the program; that is, they participate in the program without being
arrested for a new offense. Part of the program's overall effectiveness
is attributed to the large amount of supervision that 1is given to
participants, including intensive counseling which is required for
all participants. A treatment plan is prepared for each participant
and between one and two hours of professional counseling is provided.

12 According to Ms. Huskey, the restitution process has been quite ef-
fective. Unlike victim compensation programs, the restitution pro-
visions do not require victims to file a formal complaint in order
to obtain compensation. Because of this, the program has been very
well received by victims and the public at large.
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Several communities have initiated group counseling sessions. Al-
though this method is not recommended for all participants, it has
been very effective for some, particularly those offenders who have a
history of alcoholism or drug abuse.

According to Ms. Huskey, the program places a great deal of emphasis
on developing an offender's employment skills and work habits. Essen-
tially, the program has two objectives: 1) to develop an offender's
incentive to obtain and maintain steady employment; and 2) to expand
an offender's job marketability. Because of this, the Virginia pro-
gram has a s1gn1f1cant amount of its. operating budget reserved for
contractual services for the provision of G.E.D. tutor1ng, vocational
training, and other services.

Administrators have alsoc emphasized the 1mportance of meaningful work
assignments. Too frequently, community service projects have devel-
oped "make-work" reputations. In Virginia, attempts are made to match
positions to the participant's skills and abilities. Sample work
assignments are: carpenter, Red Cross driver, office assistant, fije
clerk, groundskeeper, custodian, and a member of the fire rescue squad.

Unlike many other state diversion programs, the Virginia program does
not divert offenders until after they have been sentenced to prison.
This provision was included for two purposes. It provides some assur-
ance that participants are offenders who without the program would-:
otherwise have been incarcerated. Moreover, according to Ms. Huskey,
this structure assists in sending an "obvious message" to the indivi-
dual, "If you mess up in this program, you will be incarcerated."

South Carolina Work Release Program

Although many states have implemented prisoner employment programs, few
have done so on the scale of South Carolina. Although the state has long
had a thorough work release program, it has expanded its work release
program in recent years partially as a means of addressing South
Carolina's severe prison overcrowding.

The state's prisons currently house approximately 9,000 offenders,
which means the system is at 140 percent capacity. In order to alleviate
this problem, South Carolina relies heavily on the placement of pris-
oners within community-based work release centers and other desig-
nated residential facilities, including prisoners’ own homes.

Unlike many work release programs, eligibility for South Carolina's
programs is not solely limited to prisoners who are in the final
months of their sentences. Eligibility criteria vary among each of
the state's four programs:
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+ employment;

- regular work release;

+ extended work release; and
» supervised furlough.

The first three programs are administered by the State Department of
Corrections and the fourth program is administered by the State Depart-
ment of Parole and Community Services. .

South Carolina's employment program is available to offenders who are
within two years of their parole eligibility or release. However, the
program makes use of ‘a strict screening process for potential partici-
pants. Normally, acceptance into the program requires the approval of
law enforcement officials located within the community where the work
center is based. Only one of the state's nine work centers is used
for this program. Participants work within the community but are dri-
ven to their jobs and picked up each evening to return to the work center
at night. Participants receive strict supervision and, aside from their
day-time release, have few privileges.

Prisoners who are within one year of their parole eligibility or release,
and who are not participating in the employment program, are eligible for.
the regular work release program. Under this program, the Department of
Corrections attempts to place offenders in a work center that is located
in proximity to their homes. The program has fewer restrictions than the
employment program and is intended as a means of facilitating the
prisoner's reentry into his community. Participants pay 25 percent of
their gross salaries for room and board. According to Hubert Clements,
the Deputy Commissioner of Administration for the Department of Correc-
tions, South Carolina's statute pertaining to restititution is used
infrequently; consequently, participants rarely pay any restitution.

For over five years, South Carolina has also offered an extended work
release program where offenders are placed directly under the custody
of a family sponsor. Instead of 1iving within a work release center,
participants of this program live at the residence of a member of
their immediate family. Eligibility is extended to offenders who are
within nine months of release or parole eligibility and who have com-
pleted three months of the regular work release program.

Established in 1981, the supervised furlough program enables designated
offenders to return to a work-day setting and to maintain employment.
Unlike the other South Carolina programs, eligibility is generally
determined based on the type of offense committed rather than the
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offender's proximity to release. Eligibility is extended only to
individuals who have a clean disciplinary record (six months minimum),
who have committed a nonviolent offense, and who have been sentenced
to five years or 1éss. The program functions as a pre-parole program
and participants must comply with all parcle requirements excluding
employment. However, once they have obtained employment, they become
part of the regular parole program.

Approximately 25 offenders are currently participating in the program.
The participants live at home and are charged $3.00 per day by the
state for supervisory and counseling fees.

When the supervised furlough program was initially established, there
was some apprehension that it would be in direct competition with the
extended release program. Since that time, the supervised furlough pro-
gram has met with some opposition and is not currently accepting any
new participants. County attorneys have challenged the parole board's
authority to administer the program. They have argued that the parole
board is impairing public safety and has exceeded its authority by
releasing people in advance of the date on which they are eligible
for release or parole consideration.

According to Dr. Clements, the state has expanded its use of the ex-
tended work release program considerably in recent years. In Jaruary
1982, there were 147 inmates participating in this program; there are-
currently approximately 270 participants. In part, this increase has
occurred because of a decline in the other work release programs. Dr.
Clements stated that the poor economic climate of the state has made
employment opportunities more scarce for residents of the work release
centers. Consequently, plans for construction of new facilities have
been postponed until the economy improves. Dr. Clements stated that the
work release centers are designed under the assumption that residents
will be employed. They have few recreational facilities and do not
readily accommodate large numbers of inactive residents. Currently,
between 20 and 25 percent of the work center residents are unemployed.
As a result, the extended work release program, where participants live
in their own homes, 1is being utilized more for the time being.

Beyond the 1itigation regarding the supervised furlough program, South
Carolina has encountered little resistance to the work release programs.
According to Dr. Clements, between 15 and 20 percent of the offenders
who are released ‘'"get back into trouble," but this percentage is no
higher than it would be had the prisoners completed their full sen-
tences. Of those who are arrested again, many are charged with lesser
offenses or parole violations; e.g., driving with no license. Dr.
Clements observed that, from his perspective, it makes more sense to
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release an individual 18 months early and provide him with intensive
supervision to assist in his adjustment back into society than it does
to spend the public dollar on 18 months of additional incarceration only
to "turn him loose "into the community" with little or no supervision.

PROGRAM CONSIDERATIONS FOR ALASKA

Alaska currently has several community corrections programs. The Pre-
trial Diversion Program, for example, which is administered by the
Department of Law, has been 1in operation since 1878. Among other
services, the Division of Adult Corrections administers a furlough pro-
gram for State offenders that enables inmates to live in a halfway
house setting for no more than one year in order to receive educational
or counseling services. The Division also contracts out for halfway
house services, which provide accommodations for offenders who are
four to six months away from release.

Alaska has a number of options pertaining to community corrections,
several of which could serve as sentencing alternatives to incarcera-
tion. We have identified the following options for consideration:

- establishing incentives for municipalities to develop community
corrections programs;

+ developing pretrial release services;

+ increasing the number of residential correctional centers within
the state;

+ expanding the State's diversion program; and

« expanding the State's capabilities in restitution, community ser-
vice, and other community-based work programs.

The extent to which these options are pursued depends in part on the
State's ability to compile, process, and analyze information about
offenders. In our conversations with offjcials in other states, it
was apparent that much of the effectiveness of community-based programs
depends on the reliability of profile data on offenders.

The Division of Adult Corrections is currently under contract with the
American Correctional Association to establish a revised model for
prisoner classification. The Division also is continuing its efforts
to bring a comprehensive data retrieval system, Offender Based State
Corrections Information System (OBSCIS), on line. This system will
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record information regarding Alaska offenders from their initial point
of entry into the corrections system through their discharge. A second
phase of O0OBSCIS will include offenders on probation or parole. When
this system is operational, the criminal justice system should be better
able to assess offender location and system capacity. Although 0BSCIS,
combined with an improved classification system, may improve existing
informational capabilities, additional offender data may be required
if the State establishes a strong community corrections program.

Community Corrections Incentives--Evaluations of several community cor-
rections programs have indicated that these programs may be less effect-
ive in rural areas than in urban areas of a state. Rural regions
usually do not have the community resources available to maintain quali-
ty programs. Nonetheless, community-based programs could be expanded
in Alaska's more urban areas and possibly could be located in several
of the state's regional centers. As compensation for the added respon-
sibility and associated costs of these programs, several states, such

as Minnesota, offer incentives to local governments to encourage this
development.

In 1light of its somewhat 1imited potential in Alaska, it may be more
reasonable for the State to provide only positive financial incentives
for communities. Some states also impose financial penalties on com-
munities that do not establish community corrections programs as a nega-
tive incentive.

By establishing incentives, Alaska policymakers may inadvertently en-
courage communities that lack the capabilities to assume this responsi-
bility and, hence, may be impairing the correctional system. Therefore,
it may be more appropriate to develop incentives only for the state's
larger communities and regional centers.

Pretrial Release Capabilities - The Alaska Division of Adult Correc-
tions Population Management Plan, which was submitted in March 1983 in
partial fulfillment of Cleary v. Beirne (Case No. 3AN-81-5274), made
several recommendations regarding pretrial release. The Division has
proposed working with the magistrates and district courts to assist in
screening defendants for release and in supervising defendants who are
released on their own recognizance, on supervised recognizance within
a community resource setting, or on Third Party Release.

If administered properly, this approach could help to alleviate prison
overcrowding that has resulted from unneccessary booking of defendants.
If it is not adequately managed, however, it carries some risk of impair-
ing the security of the public¢ or, in turn, the public's perception of
safety. ,
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Residential Correctional Centers--The pursuit of this option is large-
ly dependent upon the State's findings pertaining to its prisoner
profile and classification system. Assuming that the State determines
that some of its correctional population can be placed in less security-
minded beds without impairing the security of the public, correctional
staff, or of fellow prisoners, then the construction or aquisition of
additional community-based residential facilities may be warranted.

While this may be a desirable option in many respects, it may be dif-
ficult to accomplish without public support. Other states have at-
tempted to addresss this need by undertaking comprehensive public
infermation programs. According to Bobby Huskey in Virginia, if more
members of the pubiic realized that 85 percent of the nation's offend-
ers return to their communities upon release, there would be more
interest in assuring that a phased reentry for eligible offenders
occurs.

Diversion Program--In 1982, Alaska's Pretrial Diversion Program included
225 defendants charged with felonies and 292 defendants charged with
misdemeanors. During this same period, according to Pat Conheady,
Chief of the Department of Law's Pretrial Services Section, the program
generated over $150,000 in restitution and over $14,000 in community
service work for agencies and organizations. The program is oriented
toward first offenders; however, other categories of offenders. are
accepted on a limited basis.

The State currently has very limited capabilities 1in terms of alter-
natives to incarceration for post-conviction offenders. The Pretrial
Services Section provides some post-sentenced services through an inter-
agency contract with the Department of Health and Social Services.
However, according to Pat Conheady, the program is currently overloaded
and may be in need of some formalization and general expansion. A pro-
gram similar to that established in Virginia might accomplish this.

Restitution, Community Service, and Work Release--The Division of Adult
Corrections has already formulated plans for increased emphasis on
prisoner employment and is contemplating the expanded use of resti-
tution and community service.

Alaska statute establishes guidelines for community work by offenders:

The court may order a defendant convicted of an offense to per-
form community work as a condition of a suspended sentence or sus-
pended imposition of sentence, or in addition to any fine or res-
titution ordered. If the defendant is also sentenced to imprison-
ment, the court may recommend to the Department of Health and So-
cial Services that the defendant perform community work.

(AS 12.55.055)
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Although in terms of convicted offenders the emphasis of this law appears
to be on the use of community work as a supplement to fines or restitu-
tion, it does provide for community service for offenders sentenced to
prison. Not only does this authorize community service work release for
prisoners, but it may also enable the court to recommend community work
for offenders in lieu of incarceration, as is the case in South Carolina.
However, standards must be developed carefully so that programs are

not perceived as & means for certain classes of offenders to bypass
incarceration.

OOOOOOOOO‘OGO

Many states have 1implemented some of the preceding options through
community corrections acts. Since the late 1970s, a number of national
organizations and associations have recommended that state governments
establish community corrections legislation. The Uniform Law Commis-
sioners' Model Sentencing and Corrections Act (see Attachment C) is one
such example. .

We hope this information has assisted you. If you would like additional
material regarding this or other aspects of this topic, please do not
hesitate to contact us.

BB/sj

Attachments

A--(Federal) Victim and Witness Protection Act of 1982

B--California Constitution, Article II, Section 28

C--Uniform Law Commissioners' Model Sentencing and Correction Act,
Sections 2-201-303




ATTACHMENT A

(Federal) Victim and Witness Protection Act of 1982
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- PURLIC LAW 97-201—0CT. 12, 1082

Public Law 87-2u41
th Congress
An Act o . .
To provide addeend protecitony ond asswstance to victims and  witnesses in
Federal cases
HRe 1t gnected by the Seeale und House of Representatives of lie
United Steles ¢f Americn tn Congress assembled, That this Act may
H v v - “ ~ v 1L
be vited 23 the “Victim and Withess Protection Act of 19827,

FINDINGS AND PURPOSES

1) The Cnngress finds and dectares that:
¢ Without the eooperation of victims and withesses, the

ariminal justice sysieim would cease o function; yet with few
sxceniions these individuals sre either ignored by the eriminal

Seo

juEtice sysiem or simpiy used as tools to identify and punish
~ifenders.

21 Al to¢ often the victim of a serious crime is forced to
i

deal, psyehological, or fiuancial hardship first as o
¢ vriminal act and then as a result of contact with a
2rice sxsient unresponsive to the real needs of such
' ‘

S Abarh tee msjority of serious crimes falls under the

N w2 o 5 N « .
rsdiconn of State and locnl inw enforerment agencies, the

+s a&n impoartan? leadership role to assume in ensuring that
victims of crime, whother at the Federal, State, or local level,
are given proper weatment by agencies administering the crimi-

PJustice: svstem.

(31 Under current law, law enforcement agencies must have
rooperaiien from o victm of crime and vet neither the agencies
nor ths‘la-g.: ~vatem can offer adequate protection or assistance
when the -

H
Hi While the defendant is provided with counsel who can
explam both the eriminal justice process and the rights of the
defendang, the vienim or witness has ne counterpart and is
ally not cven noufied when the defendant is released on bail,

usua
the cnde is digmissed. a plea to a lesser charge is accepted, or a
court date 13 changed.

t6* The victim and witness who cooperate with the prosecutor
often {ind that the transportation, parking facilities, and child
care services ot the court arc unsatisfactory and they must
often share the pretcial waiting room with the defendant or his
familv ans friends,

T The »

Lo hose 1L @

in for leag perieds of time to Federal law enforce

til the triel and sometimes and appeals are
tat properiyv iy damaged or lost, which is
narticulariv siressful far the elderly oe poor,

e

istim may lose valuable property to a eriminal only

@ ‘ .

PUBLIC LAW 97-291—OCT. 12, 1982

{1} to enhance and protect the necessary role of crime victims
and witnesses in the criminal justice process;

(2) to ensure that the Federal Government does all that is
possible within limits of available resources to assist victims
and witnesses of crime without infringing on the constitutional
rights of the defendant; and

{3) to provide a model [or legislation for State and local

governments.

VICTIM IMPACT STATEMENT

Sec. 3. Paragraph (2) of rule 32(cj of the Federal Rules of Criminal
Procedure is amended to read as lollows:
“(2) Reponr.—The presentence report shall contain—

*{A) any prior criminsal record ol the defendant;

“(B} a statement of the circumstances of the commission
of the offense and circumstances affecting the defendant's
hehavior:

*(C) information concerning any harm, including finan-
cinl, social, psychological, and physical harm, done to or loss
suffered by any victim of Lthe offense; and .

(D} any other information that may aid the court in
sentencing, including the restitution needs of any victim of
the offense.”. :

PROTECTION OF VICTIMS AND WITNESSES FROM INTIMIDATION

Sec. 4. (a) Chapter 78 of title 18 of the United States Code is
amenaed by adding at the end the following new sections:

"81512. Tumpering with a wilness, victim, or an informant

“(a) Whoever knowingly uses intimidation or physical force, or
Lh_reatel}s another person, or attempts to do so, or engages in
misleading conduct toward another person, with intent to—

“{1) influence the testimony of any person in an official
proceeding;
*(2) cause or induce any person to—

"{A) withhold testimony, or withhold a record, document,
ur other object, from an official proceeding;
~ "(B) alter, cestroy, mutilate, or conceal an object with
intent to impair the object’s integrity or availability Tor use
In an offizial proceeding;

“(C) evade legal process summoning that person to
appear as a ‘witness, or to produce a record, document, or
other object, in an official proceeding; or

“(D) be absent from an official proceeding to whick such

,,.Jerson has been summoned by legal process; or
(3) hinder, delay, or prevent the communication to a law
enforcement officer or judge of the United States of information
relating to the commission or possible commission of a Federal
offense or a violation of conditions of probation, parole, or
} release pending judicial proceedings;
shall be fined not more than $250,000 or imprisoned not more than
ten .EGNS. or both.
l‘inilc) YW\QQV&:‘ intentionally harasses another person and thereby
2 18, delays, prevents, or dissuades any person [rom—
(1) atlending or testifying in an ofiicial proceeding;

sty

1# USC apyg,

-

96 STAT. 1244

1

-

T
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A2 reBUTLINE LU BN VIMERGIHVHL BHHLEL U JuUpe e el
Uenoed States the comimission or possible commission of a Fed-
eral wifonse ar a vielation of copdinons of probation, parole, or
release pending judicial proceedings: )
“31 arresting or seekinyg the arrest of another person in

connection with a Federal offense; or )
S causing @ criminal prosecution, or a parole or pyoi;ntan
reveeaiion proceeding, to be sought or instituted, or assisting in
such proseeution or proceeding; .
or atwemipis to do so, shall be fined not more than $25,000 or
imurisoned not more than ene year, or both. ) ) o

“izr In a prosecution for an offense under this sectizn, it 15 an
alftrmative defense, as to which the defendant has the burden of
proof by o prependerance of the evidence, that the conduct consisted
gob-ly o Lewiul conduct and that the defendant’s sole intention was
Lo encourine, induce, or eause the other person to testify truthfully.

“iedi Far the purposes of this section— )

“t.oan official proceeding nced not be pending or about to be
red at the time of the offense; and
the testimony, or the record, document, or other object
ot be admissible in evidence or free of a claim of privi-

I @ arosecution for an offense under this section, no state of
mind need be proved with respect to the circumstance—
“1:thas the official proceeding Lefore a judge, court, magis-
trate, wrand jury, or government agency is before a judge or
oonert of the United States, a United States magistrate, a bank-
reptey judye, a Federal grand jury. or a Federal Government
4ency; or
*2"that the judge iz a judge of the United States or that the
reemient ofticer is an officer or employee of the Federal
crnmment or o person autharized to act for or on behalf of the
Foderad Sovernment or servinyg the Federal Government as an
e ur consultani.
Bere s extraterriterial Federal jurisdiction over an offense

PR N S 32

Tated

$

¥
e N

“r15id, Rewlinting agninst a witness, vietim, or an iafurmant
s Whoover knowingly engages in any conduct und therchy
citise~ iy injury to another person or damages the tangible
moriy of another person, or threaiens to do so, with intent to
i st gny person lor—
T rhe anendance of a witaess or party ol an oflicial pro-
cevaing, wr any testmony given or any record, document, or
sther abject produced by o witness in an official proceeding; or
"2 any information relating to the commission or pessible
comnussion of a Federal offense ar a violation of conditions of
probation, parole, or relenze pending judicial proceedings given
by a person Lo a law enforcement officer;
tempis 1o do so. shall be fined not more than $2530,000 or

:
st more than ten vears, or both,

are 15 extraterritorial Federol jurisdiction over an offense
s Brctinn.

“$151 1 Civil action Lo restrain harassment of a victim or witness

“railr A United States district court, upon application of the
atioraer for ihe Government, shall issue a temporary restraining

0 "

criminal case if the court finds, {rom specthic facts shown by atiida

vit or by verified complaint, that there are reasonable grounds o
belicve that harassment of an identified victim or witness in o
Federal criminal case cxists or that such order is necessary to
prevent and restrain an offense under section 1512 of this title-
other than an offense consisting of misleading conduct, or under
section 1513 of this title.

“(2XA) A temporary restraining order may be issued under ths
seclion without written or oral notice to the adverse party or such
party’s attorney in a civil action under this section if the court finds.
upon written certification of facts by the attorney for the Govern:
ment, that sucli notice should not be required and that there is .
reasonable probability that the Government will prevail on the
merits.

“(B) A temporary restraining order issued without notice under
this section shall be endorsed with the date and hour of issuance and
be filed forthwith in the office of the clerk of the court issuing the
order.

*“{C} A temporary restraining order issucd under this section sha!l.
expire at such time, not to exceed 10 days from issuance. as the
court directs; the court, for good cause shown before expiration of
such order, may extend the expiration date of the order for up to 10
&a}(s or for such longer period agreed to by the adverse purtx

(D) When a temporary restraining order is issued without notive.
the motion for a protective order shall be set down for hearing at the
earliest possible time and takes precedence over all matters excen:
older matters of the same character, and when such motion comes
on for hearing, il the attorney for the Government does noi proceed
with the application for a protective order, the court shall dissolve
the temiporary restraining order.

“(E) If on two days notice to the attorney for the Governmen: oo
on such shorter notice as the court may prescribe, the adverse paris
appears and moves to digsolve or modify the temporary restraimn.
order, the court shall proceed to hear and determine such mation -~
expeditiously as the ends of justice require. ’

“(F) A temporary restraining order shall set forth the reedons i
the issuance of such order, be specific in terms, and describe
reasonable detail tand not by reference to the complaint or other
document) the act or acts being restrained.

“(bX1) A United States district court, upon motion of the attarnis
for the Government, shall issue a protective order prohibiting har
assment of a victim or witness in a Federal criminal case 1f the
court, after a hearing, finds by a preponderance of the evidence tha:
harassment of an identified victim or witness in a Federal crimina!
case exists or that such order is necessary to prevent and restrain an
offense under section 1512 of this title, other than an offeasc
consisting of misleading conduct, or under section 1513 of this titi

"(2) At the hearing referred to in paragraph (1) of this subsection.
any adverse party named in the complaint shall have the right w
present evidence and cross-examine witnesses.

*(3) A protective order shall set forth the reasons for the issuance
of such order, be specific in terms, describe in reasonable detaii tand
not by reference to the complaint or other document) the act or acts
being restrained.

“{4) The court shall set the duration of effect of the protective
order for such period as the court delermines necessary to prevent

o S+ —— ot ——
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iy i three voars from the date of such order’s issuance. The
. for the Government may, at any time within ninety doays
before the oxpiration of such order, apply for a new protective order
under s section.
i A= weaed in this section-—
Tishpoperm tharassment’ means a course of conduct directed

aba apenitic person that-— ) )
“1 A+ causes substantial emotional distress in such person;

aild
e zerves no lepitimate purpose; and
¢ Lerm ‘course of conduct’ means a series of acts over a

f tume, however short, indicating a continuity of pur-

BSIRY
pieried
e,
=& 1515, Definitions for certain provisions
. used in scctions 1512 and 1318 of this title and in this
secliogn—
11y the term ‘official preceeding’ means—
“1A1 a proceeding before a judge or court of the United
Siotes, a United States mayistrate, a bankruptey judge, or a
Foderal grand jury;
“i131 a proceeding before the Congress; or
“tCy & oroceeding before a Federal Government agency
which is authorized by lawy
2 the term ‘physical force’ means physical action against
wer, and includes confinement;
1V ihe term "misteading conduet’ means—
“tA) knowingly making o false statement;
- BYiptentionally omitting information from a statement
and thereby cousing a portion of such statement to be
misleading, or intentionally concealing a material fact, and
thereby creating a false impression by such statement;

Gl with intent to muslead, knowingly submitting or
inviting reliance on a writing or recording that is false,
torsed, altered. or otherwize lacking in authenticity;

T Iowath intent o mislead, knowingly submitting or
aviiing reliance on a sample, specimen, map, photograph,
boundary mark, or other object that is musleading in a
raacerinl respect; or

“LY knowangly using a trick, scheme, or device with
intent o misiead:
iothe Term Claw enlorcement ofiicer” means an officer or

slavee of the Federal Government, or a person authorized to
a0l dur ar oo behalf of the Federal Government or serving the
Peleral Guvernment as an adviser or consultant—
A avtherized under Taw o engage in or supervise the
preventon, detection, investigation, or prosccution of an
oifense; or
“tB serving as a probation or pretrial services officer
under this title; and
i1 the term bodily injury” means—
A a cut, abrasion, bruise, burn, or disfigurement;
8B physical puin:
mCr iHnegs:
"D bmpairasent of the function of a bodily raember,
orzian, ar meptal faculty; or

J.;.';..!
»ra}
!,:.

3
i
)

Py—

rary, .
(b)Y The table of sections at the beginning of chaptar 73 of tigde 15 of
the United States Code is amended—
(1) so that the itein relating to section 1503 reads as

“1503. Influencing or injuring officer or juror gencrally.”, and
{2) by adding at the end the {ollowing:
1512, Tampering with o witness, vietim, or dan infurmant
1513, Retaliating ngainst a witness, victim, or an informunt.
1514, Civil action to restrain harassment of a victim or witness
*1515. Definitions for certain provisions.”.
{c) Section 1503 of titie 18 of the United States Code is amended—
{1) in the heading of such section, by striking out , juror or
witness” and inserting in licu thereof “or juror™;
(2) by striking out "witness” the first place it appears after
LY 54 1) } » * ll V* th h s . \' rn d“ ‘4
impede any" and all that follows through “or any grand” and
inserting “grand” in lieu thereof; and
(3) by striking out “injures any party or witness" and all that
follows through “matter pending therein, or”.
{d) section 1505 of title I8 of the United States Code is amended

by....

W

{1) striking out paragraphs (1) and (2

{2} striking out “such” the first place it appears in the fourth
paragraph and inserting in lieu thereof "ony pending’™;

(3) striking out “such” the second place it appears in the
fourth paragraph and inserting in lieu thereof “unv”: and

{d) striking out “such inquiry” in the fourth paragraph and
inserting in lieu thereof "any inquiry™.

(e} Section 1510(a) of title 18 of the United States Code is
amended— )

(1) by striking out the comma immediately foliowing “brib-
ery” and all that follows through “thereof”;

{2) by striking out the semicolon immediately following “in-
vestigator” the [irst place it appears and all that foliow:
through "Shall be fined” and inserting “shall be iined” in licu

6 thereof.

Sec. 5. (a) Chapter 227 of title 18 of the United States Code i«
amended by adding at the end the following:

“§3579. Order of restitution

“ta)f1l) The court, when sentencing a defendant convicted of ar
offense under this title or under subsection th), (i), ), or ot of
section 902 of the Federal Aviation Act of 1958134 U.S.C. 14T, may
order, in addition to or in-lieu of any other penalty authorized by
law, that the defendant make resticution to any victim of the
offense.

*(2) If the court does not order restituticn, or orders only partal
restitution, under this section, the court shall state on the record the
reasons therefor.

“b) The order may require that such defendant—

“(1) in the case of an offense resulting in damage to or loss or
destruction of property of a victim of the offense—
“{A) return the property to the owner of the property or
someone designated by the owner; or

RESTITUTION
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B4 return of the praperty under subparapraph (A s
s:::'!:»w\’e tmpracticel. or anmdequate, pay an wmount

torigl 10 the ::ru;lw af
i the value of the property on the dale of the

domage. besslor desiruction, or
i the vigue of the properiy on the dute of seatenc-

vitre caoof the diode tie property iy returned? ol any
s
eogire o an athense resubting n bodily injury to a
CA pay an ammennagual to the cost of necessary mediend
¥

o reaed poalvesional sersoes and devices relaung w
’ ano e nend peycholmnen! care, mdmimu nan-

sl vare and treatient rendered inaccordinee with a
nd oreoanned by the law of the place of

¥y e amount eoual to the cost of necessary physi-
N S TG RIS ‘...I therapy and rehabihic mo:z. and
‘_imfn:::-v the victun for fncome lost by such vietim
i et af md: N HNS
oo the case ol oan :»lm-*w resuiung i hodily injury also
s in the death of o vicinn, pu.;. an amount equal 16 ihc cost
neleesary funeral aod related serviees; and
S any case, Hthe victm toe 1f the victim is deceased, the
Voot pearatel cn.zsc-n'«'. muke restitation in services in lieu of
vaoor make restitution 0 g person ar erganization desig-
v the victim or '}m estite.
e :. T Lm:z e ddecides 1o order restitution under this au,t'on. the
ot s phy \xc"m iz deceazed, order that the restitution be

cupden lnewvicum’ 3 L“L?l'{‘

-

"

e urder of restitution to the extent
»~:hie wo the victim and the imposition
S .'IT.}):!(. ¢ ar })l'(}!ﬂi}_&( "I-L‘ .\Uﬂl(’ll(lnﬁ

1e

<ot shall o :: e restitition with respeet 1o o loss
oo the vietyn has recerved or is Lo receive wmncnsaimn
Tt traenurt may.an tm- interest of justice, order restitution

. feoznwno hug compen<ated the victim for such Ii\“x v the
P et thet sueh persen m:f' the compensulion, Aa order ol restitu-
ot reinre that il restiienen o victims under such order be
Wbt gy resliG ton o any other person under such order is

.
S-S S 4
SYN grnied

and oo vienm xlm‘ an order of restitution
a1
ter recovered as compensatory

il

IR ARTY AN 2 TREE 34
L '..": .
deeral ool pomteeding, and

N proveedingg, to the extent provided by the

re thot such defendant make restitu-
o spectfied period o in specified

fopenod or the fust such installment =hall not

x

TUAY s e fas s 5
Pt end of the neriod aof pmaauun if probation s ordered;

LN
i

. "’"' years alter the end of the term of mmprissnment
sponedf the court does not arder probation; and

.

) . ‘

_ney for the Government all portions of the presentence or (b

PL”J O Lo Gi=LU ==l 1ay s wlm

G five years after the dite of sentencing in any other case
“3) Il not otherwise provided by the court under this subsection,
restitution shall be made immediately.
gy If such defenduant is placed on probation or paroled under this
title, any restitution ordered under this section shall be a condition
ofsucu probation or parole. The couri may revoke probahofx anei the
2arole Comimission may revoke parole if the defendant fails 1o
comply with such order. In determining whether to revoke probes
tion or parcle, the court or Parole Commission shall considur the
defendant’s emplovment status, carning ability, linancial resovrces
the willfulness of the defendant’s failure to pav, and any oo
special circumstances that may have a bearing an the defendant <
abilily to pay.
“th) An order of restitution may be enforced by the United Srates
or o victim named in the order to receive the restitution in the seme
manner as a judgment in a civil action.

“§ 3380, Procedure for issuing order of restitution
“{a) The courl, in determining whether to ordcr restitution under

section 35379 of this title and the amount of such restitutien. hall
consider the amount of the logs sustained by any victim as a ui‘.
of the offense, the financial resources of the deferdant, the fnunern!
needs and earning ability of the defendant and the m."e"r:n.::';
dependents, and such other factors as the court deems ap'lr’,""utw-

“(b) The court may order the probation service of the LOurt o
obtain informalion pertaining to the lactors set Torth in subsec
{a) of this section. The probauon service of the court shall :-:c! i
the information collected in the report of presentence investigatiag
or in a separate report, as the court directs.

"¢} The court shall disclose to both the defendant and the atier

report pertaining to the matters described in subsection o nf th .
scctfon

“td) Any dispute as to thz proper amount or type of resyiuu
shall be: resolved by tha court by the preponderance of the vvidor
The burden of demonstrating the amount of the Joss sustoing
victim as a result of the offense shall be on the attorney v
Government. The burden of demonstrating the financial re~uz.':a--~
of the defendant and the finnncial needs of the defendant and <uch
defendant's dependents shall be on the defendant. The burden «
demonsirating such other matters as the court deems a .pprc;wr:'z:v
shall be upon the party designated by the court as justice royuiri-

“te) A conviction of a defendant for an offense involving the
giving rise (o restitution under this section shall estop the defengus
from denying the essential allegations of that offense in any subse
quent Federal civil procecding or State civil proceeding. to th.
extent consistent with State law, brought by the vietim."

(b) The table of sections at Lhe beginning of chapter 227 of title !~
of the United States Code is amended by adding at the end the
following new items:

“3579. Nature of order of restitution
"3580. Procetdure for issuing order of restitution.”

[




VU~ 00T 12, Tas

PUBLIC AW

CREATMENT OF CRIMIE VICTIMS AND
CJUSTICE SYSTEM

and seventy davs alter the dote of

i

" ) <z I two headred an
o Yok Aei the Atterney Oencral shall develop and
[Fe 18 ni vuidelines for the Depariment of Justice consistent with
the rrnowes of thys Act I prepaving the guidelines the Atwrney
iy wait consider the following bjeetives:
IS GF CRIME - Law enforcement person-

IVNCES T() ‘.';
thatt victims roulinely receive emergency
“medical services as soon os possible and are given
enoon the follows -
an:ll‘uazz‘i} of critne vietsm compensation twhere
aoplicable);

Brrommurniiy-hased victim trentment programs;

Cothe role of the vicum in the eriminal Justice process,
cluding what thev ean expeet from the system as well as-
L the system expecis from them:and
v‘,e-o~: in the eripvinal justice procese of significance
soermmie victim, aned the wanner in which informavion
w1t such stages can be ablained
TUEICATION OF AVALLALILITY 98 PROTECTION. — A vietim or

wotr e s eeeald rouninely rective information on steps that law
Coal offeers and '...is"nt'\'* for the Goverament can
t frony intinndation,

Caee o celt vieines and wrinesses
dors e A \xcums and witpesses who
cremd criminal ustice procecdings
s possihie of any scheduling
rrances or have available o

by tefephone or other-

FAR T ,)\i\ '

SOTRINCLING 1THAl

SAOEERIO AT T VIUTINMS OF  MAJOR SERIOUS
S TN J.f sives of those victims and wit-
..,nl '*-!.mw‘-s of homicide victims should,
approproce official with o current
sher, revenve prompl advance notifi-
i proceedines relaunyg o their sase,

4 le'h, Hene nu
=sibie. nr nich

0y
a3t

Tan i,

e initiel appearanee of i secused belore o Juticial

the reliese o the poousted pending Judicial proceed-
ooos nnd

A proce sl the presecution of the wecused tinclud-
mrleniry et op e o aiy sty irtal, sentencing, and, where o
sreoal hngereo T~ imposed, the release of the aceused
vt xuch '“:r“ AT
) ‘,‘.'-‘t..‘l.'.“\‘::i-?: W vt ~The vietim of o serious
et U case of ooanar chedd or o homicide, the family
ot shoub! he .;u.*\x'wd by the aitorney for the
.u.u i order (o ahtain the views of the victim or family
any Fu deral eriminal case brought as o

1

cddisponiiion o

.
: :u;(’." SR, ings

aned

Lrainy the views of the vietim or Dunily

(D) pretrial diversion program. i e )
() SEPARATE WAITING alEa.—Victims and other pro¥®ution

witnesses should be provided prior to court appearance a wait-
ing area that is separate from all other witnesses.

(7} Prorerty RETURN.—Law enforcement agencies and pros
ecutor should promptly return victim's property held for eviden:
tinry purposes unless there is a compelling law enforeement
reason for retaining it.

(8) NOTIFICATION TO EMPLOYER.—A victim or wilness who s
requests should be assisted by law enforcement agencies and
attorneys for the Government in informing employvers that the
need for victim and witness cooperation in the prosecution of
the case may necessitate absence of that victim or witness from
work. A victim or witness who, as a direct result of a crime or of
cooperation with law eni’orcement agencies or attorneys far the
Government, is subjected to serious {inancial strain, should be
assisted by such agencics and attorneys in explaining to credi-
tors the reason for such serious financial strain.

(9) TRAINING BY FEDERAL LAW ENFORCEMENT TRALNING FACHLL
TIES.—Victim assistance education and training should be
offered to persons taking courses at Federal law enforcemen:
training facilities and attorneys for the Government so thot
victims may be promptly, properl , and completely assisiod

(10) GeveralL vicTiv assistanceE.—~The guidelines shoL‘ dalen
ensure that any other important assistance (o \Iu' EEetel

witnesses, such as the adopuon of transportation, parkin, *. ane
translator services for victims in court bf\ provided
(b} Nothing in this title shall be construed as creating a couse
action against the United States.
fc) The Attorney General shall assure that all Federal law entrz
ment agencies outside of the Department of Justice adopt auidlines
consistent with subsection (a) of this section.

P12y aue s

FROFIT BY A CRIMINAL FROM SALE OF HIS 3TORY

Sec. 7. Within one vear after the date of enaciment of thi
the Aitomc}' General shall report to Congress regarding anv
that are necessar» o ensure that no Federal felon derw sonv:
from the sale of the recollections, thoughts, and feelings of
felon with regards io the offense committed by the felon unti ans
victim of the offense receives restitution.

RAIL
Sec. 8. Section 3idftat of chapter 207 of vite o, United Siiee-
Code, is amended in the matter preceding paragraph 3i—

{1) by inserting after “judicial! officer.” the second niase
appears the Mollowing: “subject 1o the condition that such Dureor
not commit an o!tcn»e under section 1503, Tl
title,"; and

(21 by inserting after “impose” the following:
release that such person not commit an offense undﬂr seciy
1503, 1512, or 1513 of this title and impose”™

.

a condilion

1312, or ,:';'::% ol this
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PUBLIC LAW 97-291—-0CT. 12, 1982

EFFECTIVE DATE

See. U o) Except as provided in subscction (b), this Act and the
amendments made by this Act shall take effect on the date of the
enactment of this Act.

ih# 13 The amendment made by section 2 of this Act shall apply to
presentence reparts ordercd Lo be made on or after March 1, 1983

2: The amendments made by section 5 of this Act shall apply with

respect to offenses occurring on or after January 1, 1983. i
Approved October 12, 1982
DEAIRLA VIVE HISTORY -3 s HER TG
SENATE SORT Mo 37-5322 Cotpm en the Judi@aryy
CONGRESSIGH AL RECORD, Vol 125 1952 )
ticonzdered and puesed Senice
s 3 HE 7191 cansulered and passed House; 5 2420, amended, passed in
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ATTACHMENT B

California Constitution, Article II, Section 28




Art 1§19

$ 19. KEminent domain
Callaterat References:
Cal Jur M Zoning and Other Land Controls § 231

CONSTITUTION

NOTES OF DECISIONS

1. In General

A mere unilateral expectation or an abstract
need i3 not a property interest entitled to protee-
tion under the Fifth Amendment's prohibition
against the taking of private property for public
use without just compensation. Webb's Fabulous
Pharmacies, Inc. v Beckwith (1980} 449 US 1355,
66 L Ed 2d 358, 101 § Ct 446,

2, Teking

In regulating condominium conversion or land
use generally, the police power is in direct con-
frontation with Cal. Const,, art. I, § {, concerning
the right to acquire or possess property, and Cal,
Const.,, art. I, §19, prohibiting the taking of
private property withoutl just compensation. In
areas of such critical importance and sensitivity as
impairing private property rights and mandating
the expenditure of public funds, the delegation of
legislative authority to an administrative agency
would violate the doctrine of separation of powers
in Cal, Const., art, [II, § 3, and would be invalid.
Accordingly, guidelines promulgated by the State
Department of Housing and Community Develop-
ment concerning land use and housing are not
self-executing and do not have the binding effect of
law. The subject of conversion of condominiums is
of such importance to property owners and ten-
ants alike that the authority of the local govern-
ment to regulate in the arca should not hinge on
subjective interpretation by courts or administra-
tive boards of vague or general language to be

§ 27. Death penalty

NOTES OF DECISIONS

Cal. Const., art. I, §27, enacted by initiative,
which provides that statutes imposing the death
penalty shall not be deemed to constitute the
infliction of cruel or unusual punishment within
the meaning of the state Constitution or to contra-
vene any other state constitutional provision, vali-
dates the death penalty as a permissible type of
punishment under the California Constitution.
However, the provision was not intended to insu-
late a death penalty statute from the general

§ 28. Vietim's Bill of Rights

(a) The People of the State of California find and declare that the enactment g
of comprehensive provisions and laws ensuring a bill of rights for victims of §
crime, including safeguards in the criminal justice system to fully protect £

30

found 1n the planning and fand use law (Gov.
Code, § 65000 et seq.) Bownds v Glendale {1980)
113 CA3d 875, 170 Cal Rpur 342,

A county's taking as its own—under the suthor-
ity of a state statute deeming all interest accruing
on moneys deposited with the clerk of a county
court to be income of the clerk’s office~—the inter-
¢st earncd on an interpleader fund deposited in the
registry of the county court is 2 taking violative of
the Fifth and Fourteenth Amendments, where «
there is a separate and distinct state statute autho-
rizing a clerk’s fee for services rendered based

upon the amount of principal deposited, the depos- 1
ited fund itself concededly is private, and deposit
in the count's registry is required by state statute ¥
in order for the depositor to avail itsell of statu- #
tory protections from claims of creditors and #
others. Webb's Fabulous Pharmacies, Inc. v Beck- 4
with (1980) 449 US 155, 66 L Ed 2d 358, 101 § 7%
Ct 446, i

+

=1

4. Inverse Condemnation

4

A direct legal restraint was shown, for purposes
of establishing a de facto taking in an inverse
condemnation action, where a city's actions in not
permitting any development of certain beachfront |
property and in completely depriving the owners
of the right to use or develop the property for an
unreasonable peried of time directly and specially 3

181 Cal Rptr 169,

strictures of the state Constitution, including the /4

protection against unduly vague criminal statutes.” 3

Nowhere in the section or its legislative history is- 35

there any indication that the drafters or propo-

nents intended to affect the continuing applicabil-! 53}

ity of the state Constitution in death penalty trials 35§

insofar as the defect in the statute in question does’ 223
not relate to the death penalty per se. People v '3
Supedior Court (Engert) (1982) 31 Cal 3d 797, 183 4‘.
Cal Rptr 800, 647 P24 76. £

+
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CONSTUTUTION Artl g 24

“those rights, is o matter of grave statewide concern. The rights of victims

i

-no person_charged with_the commission of any serious felony shall be

pervade the criminal justice system, cncompassing not only the right to
restitution from the wrongdoers for linancial losses suffered as a result of
criminal acts, but also the more basic expectation that persons who commit
felonious acts causing injury to innocent vicums will be appropriately
detained in custody, tried by the courts, and sulliciently punished so that the
public safety is protected and encouraged as a goal of highest importance.

Such public safety extends to public primary, elementary, junior high, and
senior high school campuses, where students and stafl” have the right to be
sale and secure in their persons.

To accomplish these goals, broad reforms in the procedural treatment of
accused persons and the disposition and sentencing of convicted persons are
necessary and proper as deterrents to criminal behavior and to serious
disruption of people’s lives.

(b) Restitution. It is the unequivocal intention of the People of the State of
California that all persons who suffer losses as a result of criminal activity
shall have the right to restitution from the persons convicted of the crimes
for losses they suffer. .

Restitution shall be ordered from the convicted persons in every case,
regardless of the sentence or disposition imposed, in which a crime victim
suffers a loss, unless compelling and extraordinary reasons exist to the
contrary. The Legislature shall adopt provisions to implement this section
during the calendar year following adoption of this section.

(c) Right to Safe Schools. All students and staff of public primary, elemen-
tary, junior high and senior high schools have the inalienable right to attend
campuses which are safe, secure and peaceful.

(d) Right to Truth-in-Evidence. Except as provided by statute hereafter
enacted by a two-thirds vote of the membership in each house of the
Legislature, relevant evidence shall not be excluded in any criminal proceed-
ing, including pretrial and post conviction motions and hearings, or in any
trial or hearing of a juvenile for a criminal offense, whether heard in juvenile
or adult court, Nothing in this section shall affect any existing statutory rule
of evidence relating to privilege or hearsay, or Evidence Code. Sections
352.782 or 1103. Nothing in this section shall affect any-existing statutory or
constitutional right of the press.

(e) Public Safety Bail. A person may be released on bail by sufficient
sureties, except for capital crimes when the facts are evident or the
presumption great. Excessive bail may not be required. In setting, reducing
or denying bail, the judge or magistrate shall take into consideration the
protection of the public, the seriousness of the offense charged, the previous
criminal record of the defendant, and the probability of his or her appearing
at the trial or hearing of the case. Public safety shall be the primary
consideration.

A person may be released on his or her own recognizance in the court’s
discretion, subject to the same factors considered in setting bail. However,

released on his or her own recognizance.

“a
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Before any person arrested for a serious felony may be released on bail, a
hearing may be held before the magistrate or judge, and the prosecuting
attorney shall be given notice and reasonable opportunity to be heard on the
matter. When a judge or magistrate grants or denies bail or release on a
person’s own recognizance, the reasons for that decision shall be stated in
the record and included in the court’s minutes,

(f) Use of Prior Convictions. Any prior felony conviction of any person in
any criminal proceeding, whether adult or juvenile, shall subsequently be
used without limitation for purposes of impeachment or enhancement of
sentence in any criminal proceeding. When a prior felony conviction is an
element of any felony offense, it shall be proven to the trier of fact in open

court.

{g) As used in this article, the term “‘serious felony” is any crime defined in

Penal Code, Section 1192.7(c).
Adopted June §, 1982,

ARTICLE II
VOTING, INITIATIVE AND REFERENDUM, AND RECALL

§ 7. Secret voting

NOTES OF DECISIONS

Even though Cal. Const,, art, I, § 7, states that
voting shall be kept secret, if an absentee voter
wishes to disclose his marked ballot to someone
else, be it a family member, friend, or a candi-
date's representative, he should be permitted to do

§ 8. Initiative

50, To hold otherwise would cast a pall on absen-
tee voting. Such a voluntary disclosure cannot be
deemed to violate the constitutional mandate. Bea-
tie v Davila (1982, 5th Dist) 132 Cal App 3d 424,
183 Cal Rptr 179,

NOTES OF DECISIONS

An initiative measure entitled *The Victims' Bill
of Rights" qualified for placement on the ballot,
where," in accordance with an applicable urgency
measure {Stats. 1982, ch. 102), the Secretary of
State had timely received certificates from county
clerks establishing that the number of valid signa-

»

tures affixed to the initiative petition was more
than 105 percent of the number of qualified voters
needed to qualify the measure for the ballot under
Cal. Const., art. II, § 8, subd. (b). Brosnahan v Eu
(1982) 31 Cal 3d I, 181 Cal Rptr 100, 641 P2d
200, - ‘

§ 10. Initiative and referendum election procedure

NOTES OF DECISIONS

Under Cal. Const., art, II, § 10, subd. (a), the
filing of a duly qualified referendum challenging a
statute in its entirety, including a reapportionment
statute, normally stays the implementation of such
statute until after it has been approved by the
voters at the required election. Assembly v
Deukmejian (1982) 30 Cal 3d 638, 180 Ca! Rptr
297, 639 P2d 939,

In determining what election districts are to be

32

used when the implementation of otherwise appli-
cable reapportionment statutes has been stayed by
the fling of referenda challenging such statutes, a
court may, in the excrcise of its equitable powers,
consider any practical alternative which is avail-
able, including the legislatively drawn plan which
is not yet in effect and which is scheduled to be
submitted to a popular vote, To construe the
referendum stay provision of Cai. Const,, art. I,

{Cal Const]




ATTACHMENT C

Uniform Law Commissioners' Model Sentencing and Correction Act,
Sections 2-201-303




Uniform Law Commissioners’
Mode!l Sentencing and Correclions Act

Draofted by the
National Conference of Commissioners
on Uniform State Laws
and by it
approved at s
Annual Conference
Meeting in its Eighty-Seventh Year
in New York New York
July 28-August 4, 1978

August 1979

U.S. Department of Justice
Law Enforcement Assistance Administration
National Institute of Law Enforcement and Cilminal Justice
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SECTION 2-201

PART 2
COMMUNITY-BASED SERVICES

SECTION 2-201. [Division ol Community-Based Services;

Creation.] The division of community-based services 1is

created within the department. It shall administer pro-

grams, services, and facilities for:
(1) persons sentenced or transferred to its
custody;

(2)

vision is a condition of release and a court or prosecuting

persons relcased before trial whenever super-

attorney requests the department to participate;

(3)
by Article 5.

and

victims of criminal offenses as authorized

COMMENT

. This section establishes the division of community-based . _

é6jace within the community as distinguished from those that occur
“{thin a correctional facility.
'fyision is the supervision of persons sentenced to community

The major responsibility of the

jpervision, this Act's counterpart to traditional probation.

"{;% The division may also administer some facilities,such as
ssta21f-way houses or other forms of community correctional centers,
ihat provide only minimal custody and operate in the community.

e Act contemplates the division will have facilities to provide

@ﬁtodial care for some individuals sentenced to split-sentences
34,

der Section 3-503 and periodic confinement under Section 3-506.

ﬁ%%§&nion 4-407 also authorizes the transfer of a person sentenced

orh: ¢

o

Wiy continuous confinement from the division of facility-based
é%%fé}vices to the

it gst 90 days of
gﬁ%@&

A

33t
SR ;33»

division of community-based services during his
confinement in order to facilitate his adjustment

§
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SECTION 2-201
SECTION 2-202
SECTION 2-203

to the free society. Section 2-106 would authorize the director
to utilize facilities in other divisions, i.e. jails, for this
purpose as well.

The language in paragraph (1), 'sentenced, committed, or
transferred" is intended to include any person who is in the
division's custody.

Paragraph (2) refers to conditional bail release programs
and pretrial diversion programs involving community supervision.
Courts or prosecuting attorneys operating such programs are author-
ized to request the division to provide supervision to persons in
these programs. The nature and conditions of the supervision would
be governed by those programs and not by the provisions of this Act.

Article 5 provides authority for programs to
assist the victims of crime in relation to the criminal process.

The division is authorized by paragraph (3) to provide these
services.

1 SECTION 2-202. [Associate Director for Community-Based
2 Services.] The director shall appoint and may remove in

3 accordance with law an associate director of corrections for
4 community-based services who has apﬁropriate experience in

5 corrections or training in a relevant discipline at an _
6 "accredited college or university.

1 SECTION 2-203. [Duties of Associate Director.] Subject
2 to approval of the director, the associate director shall:

3 (1) administer the division;

4 (2) adopt rules and other measures relating to

5 the division;

6 (3) appoint, and he may remove in accordance

7 with law, community-service officers, deputy officers, if
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SECTION 2-203 ’

required, and other employees required to provide adequate

supervision and assistance to persons inthe custody of
the division;

(1) appoint, and he may remove in accordance
with law, the chief exccutive officer of each facility or
program within the division and other employees and delegate
to them appropriate powers and duties;

(5) evaluate and improveAthe effectiveness of

the personncl, programs, services, and facilities of the

7 division;
;,gjg (6) develop programs, services, and facilities
%4§ to meet the needs of persons in the custody of the division ‘I’-
ﬁ?;é and victims;
?él (7) acquire and utilize community resources and
”fgz social services for the benefit of persons in the custody'of
ﬁz; the division and victims; and
%24 (8) -exercise .all powers and perform .all-duties— —n -
fi}ZS necessary and proper in discharging his responsibilities.

COMMENT

P

! This section lists specific duties of the associate director
4of the division of community-based services. He is given broad
gmnhority in paragraphs (1) and (8); the additional specific duties
-ﬂﬁﬁted are not intended to limit his authority but to emphasize

§gm give legislative support for the conduct of certain activities. .
Sothe assoclate director may also be delegated specific functions by

d¢he director of corrections.
g '

153 25wt Stk
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SECTION 2-204

1 SECTION 2-204. [Powers of Community Service Officers.]
2 (a) A community service officer shall:
3 (1) assist and supervise persons in the custody
4 of the division;
5 (2) make reports required by a sentencing court
6 to determine the effectiveness of a program of the diQision
7 or the progress of an individual participant in a program;
8 and |
9 (3) exercise all powers and perform all duties
10 necessary and proper in discharging his responsibilities.
11 (b) A community service officer may ot arrest a per-
12 son under his supervision except to the extent private citi-
13 zens may make arrests.

COMMENT

Community service officers are comparable to probation offi-

cers”in traditional systems. However, the functions of pre-sen-
tence investigations and field supervision, usually the rTespons-
ibility of a single officer, are separated under the Act. Studies
have demonstrated that where both functions are combined, the pre-
sentence investigations are generally given priority and interfere
with field superivison. D. Glaser, The Effectiveness of a Prison
and Parole System 442-48 (1964). 1In addition, supervision of
persons in the community is comparable to a custodial function and
should be administered by the unified correctional agency. Pre-
sentence investigation is more closely related to the judicial sen-
tencing function, and the relationship between the pre-sentence
investigator and the sentencing judge should be one of trust and
confidence. Although the Act does not prevent one officer from
performing both functions, the separate treatment of the two func-
tions in the Act is intended to suggest consideration of creating
two separate classes of staff. Pre-sentence service officers are
authorized by Section 3-201.




53
SECTION 2-204 0 ,

L Subsection (b) insures that community service officers do

~pot function as auxiliary police officers. It has been demon-

- strated that surveillance and counseling roles cannot be success-
fully performed by the same individual at the same time. Nat'l
Advisory Comm'n Correc. Std. 12.7: Studt, Surveillance and Service
in Parole (1972). The subsection deprives these officers of the

arrest powers of a law enforcement officer and emphasizes their
counseling role.
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SECTION 2-301
SECTION 2-302

PART 3
FACILITY-BASED SERVICES

1 SECTION 2-301. [Division of Facility-Based Services;

2 Creation.] The division of facility-based services is created

3 within the department. It shall administer programs, ser-

4 vices, and facilities fér:

5 (1) offenders convicted of felonies and sentenced &?
6 to terms of continuous confinement; and :%g
7 (2) persons sentenced, committed, or transferred :%§
8 to its custody. %gf

COMMENT

This section establishes the division of facility-based
services which is responsible for administering facilities for
long-term offenders. It is also possible that periodically other
persons will be subject to the division's custody. The phrase
"sentenced, tommitted, Oor transferred" is intended t® include
any person who is in the division's custody.

1 SECTION 2-302. [Associate Director; Appointment.]

2 The director shall appoint, and he may remove in accord*?
3 ance with law, an associate director of corrections for

4 facility-based services who has appropriate experience in

5 corrections or training in a relevant discipline at an '

6 accredited college or university.
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ﬁ SECTION 2-303 ‘
i3
1 SECTION 2-303. [Dutie$ of Associate Director.] 1
:2 ' Subject to approval of the director, the associate '
3 director shall: :
4 (1) administer the division;

5 (2) adopt rules and other measures relating

6 to the division; é
7 (3) appoint, and he may remove in accordance §
8 with law, the chief executive officer of each facility

ég or program within the division and other employees and

%b delegate to them appropriate powers and duties;

?Z (4) evaluate and improve the effectiveness of i
%i the personnel, programs, services, and facilities of the ‘.!;
%s division; ;
i?{ (5) develop programs, services, and facilities g%
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to meet the needs of persons in the custody of the division;

iardie

ib (6) acquire and utilize community resources 5
g

.§§~ and social services for the benefit of persons in custody

)

of the division; and
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(7) exercise all powers and perform all duties
i .
%5 necessary and proper in discharging his responsibilities.
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COMMENT

. This section lists specific duties of the associate director
%?ﬂﬁw division of facility-based services. He is given broad
ﬁ#hority in paragraphs (1) and (7); the additional specific

Mties listed are not intended to limit his authority but to em-
gsize and give legislative support for the conduct of certain
<tivities. The associate director may also be delegated specific
ﬁﬁctions by the director of corrections.
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