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Foreword

Today, acts of domestic violence are increasingly recognized
for what they are: serious crimes deserving a serious response
by the criminal justice system. Family ties do not mitigate the
fact that domestic violence involves intimidation, physical
injury, and sometimes even death. And because they threaten
the future of a family unit, these crimes have serious
consequences for every community.

Research on domestic violence indicates that action by the
criminal justice system against the batterer may significantly
reduce the likelihood of future violence against the victim.
It seems clear that, without a clear signal that their behavior
is illegal, batterers feel empowered to continue to harm
their victims.

Now, a relatively new tool —civil protection orders — expands
the range of judicial power to protect victims from the threat
of batterers. Properly used and enforced, protection orders
give judges the power to show unequivocally that domestic
violence will not be tolerated.

Protection orders can be issued immediately on a temporary
ex parte basis and help provide a safe location for the victim,

if necessary by barring or evicting the offender from the
household. In addition, they give victims an option other than
filing a criminal complaint against a family member, a course
of action many victims resist.

The potential benefits of civil protection orders have led to
their increasing use throughout the country. Now 48 states and
the District of Columbia authorize such orders by statute. This
report has been developed to explore current concerns
involved in issuing and enforcing orders. The report draws
from actual practice in seven jurisdictions, as well as interviews
with criminal justice professionals and a 50-state legislative
and case law review.

The recommendations presented here can help judges devise
guidelines for issuing and enforcing protection orders,
guidelines that will support the justice system’s goal of
protecting victims while ensuring that procedures are
constitutionally sound.

James K. Stewart
Director
National Institute of Justice
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Preface

The primary purpose of this report is to explain how sitting
county and municipal court judges can effectively use and
enforce civil protection orders to protect victims of domestic
violence. The report provides (1) the statutory basis in each
state for issuing various types of relief, (2) a summary of case
law upholding the constitutionality of these statutes, and (3)
descriptions of how judges issue and enforce orders in nine
jurisdictions across the country. In addition to judges, the
report will also be useful to court administrators and clerks,
advocacy groups, victim assistance programs, and protective
shelter staff. Legislators, law enforcement administrators, and
trainers who are concerned with reducing domestic violence
may find the report of value as well.

For the lay reader, a brief definition of a civil protection order
may be helpful. A civil order of protection is a legally binding
court order that prohibits an individual who has committed
an act of domestic violence from further abusing the victim.
Depending on the provisions of the applicable state statute,
the order may also forbid the offender from engaging in other
behavior (e.g., having any contact with the victim) or specify
the conditions of certain activity by the offender (e.g.,
visitation rights). Civil protection orders are issued in a civil
proceeding (although not necessarily in civil court) in response
to a written petition from the victim requesting an order,

Information for the report comes from four sources: a review
of pertinent state statutes and case law; telephone interviews
with twelve judges and twelve victim advocates; examination
of program documentation in two sites (Duluth, Minnesota,
and Seattle, Washington); and site visits to seven other
jurisdictions. Site visits were made to Portland, Maine, and
Portland, Oregon; Springfield and Chicago, Illinois; and
Nashville, Philadelphia, and Colorado Springs. The sites were
chosen to represent a range of reportedly effective approaches.
The site visits involved personal interviews with judges,
prosecutors, law enforcement officers, women’s advocates,
and battered women; courtroom observation; and (in two
sites) ride-alongs with police officers.

The report has five chapters. Chapter 1 presents the
advantages and limitations of civil protection orders. Chapter
2 reviews state statutes that provide the legal basis for issuing
and enforcing civil protection orders. The process for
petitioning for an order is discussed in Chapter 3. Chapter
4 describes the types of relief authorized by state statute and
reaffirmed on appeal. Chapter 5 examines the components
of an effective court policy designed to ensure that orders are
enforced and violators are punished.

Preface v
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Chapter 1: Civil Protection Orders: A Unique
Opportunity for Court Intervention

Domestic violence is a widespread form of crime which often
is not easily addressed by traditional criminal justice
solutions. A lenient response by the court could encourage
an offender to believe that violence against a family member
is a private or acceptable behavior, while a jail sentence could
punish not only the offender but also the victim by depriving
the family of needed financial and parental support.
Additionally, the unusual access which an offender may have
to the victim in domestic violence cases can create an
immediate risk of further violence by an offender who is
angered at having been “exposed” in a criminal court
proceeding or who wants to discourage the victim from
further using the justice system. Given these dynamics,
traditional criminal justice practices such as pre-trial release
or probation which might not create an unreasonable risk
to the victim of a stranger assault could be dangerous or even
deadly in a family case—unless appropriate protective
measures are provided.

Civil protection orders, now available by statute in forty-eight
states and the District of Columbia,! offer judges a unique
additional tool for responding to the special difficulties of
domestic violence cases. Properly used and enforced,
protection orders can help prevent specific behaviors such
as harassment or threats which could lead to future violence.
They also can help provide a safe location for the victim,
if necessary, by barring or evicting an offender from the
household, and establish safe conditions for any future
interactions, for example, supervised child visitation.

In most states, protection orders can be provided as a remedy
either in addition or as an alternative to pre-existing criminal
or divorce-related remedies, thus expanding the total range
of judicial powers available. Furthermore, case law, while
sparse, has consistently supported the use of protection orders.

In part because domestic violence protection orders are
relatively new as an available judicial response, questions have
been raised both within and outside the justice system as to
whether and how they can truly be effective. Hailed by some
as a groundbreaking advance in reducing domestic violence,
protection orders have also been criticized as reinforcing a
“soft” approach to a serious criminal problem, as being
susceptible to fraud, due process, or equal protection
violations, and as being difficult both to draft and enforce.
Contributing to these concerns is an information gap: to
date, no published study has scientifically evaluated the
effectiveness of civil protection orders in reducing domestic
violence.

Civil Protection Orders Can Work

The whole subject of protection orders is detailed and
complex from a legal standpoint. This volume attempts to
clarify the legal and procedural issues involved in issuing and
enforcing orders so that judges can develop their own
guidelines for when to issue them and how to enforce them
based on statutory authorization, available case law, and
local court procedures. The report is based on a study
involving a 50-state legislative and case law review, interviews
with a range of judicial and other criminal justice personnel,
examination of program documentation, and site visits to
seven jurisdictions.

Our research suggests that protection orders can provide a
workable option for many victims seeking protection from
further abuse. Furthermore, it appears that when protection
orders offer only weak protection, the principal explanation
may lie in the functioning of the justice system rather than
the nature of protection orders as a remedy. Several
jurisdictions we examined have shown that changes in the
Justice system’s handling of protection orders can significantly
increase their utility. Specifically, we found the following:

(1) Many victims seek civil protection orders to prevent
Juture battering, choosing this course either instead
of or in addition to filing a criminal complaint or
seeking some form of legal separation. In Chicago
alone, 9,000 protection orders and extensions of
orders were issued in 1987. Portland, Oregon, issues
over 4,000 orders per year; Milwaukee, 3,000; and
Tuscon, 1,000.

(2) With thousands of victims petitioning for protection
orders, judges have a unique opportunity to
intervene in domestic violence cases. For those
victims who petition early, as violence begins to
escalate, judges can structure needed protection
before such crime can lead to serious injury or
death.

(3) Protection orders, when properly drafted and
enforced, were considered effective in eliminating or
reducing abuse by most of the judges, victim
advocates, and victims interviewed.* Advantages
cited included the ability to monitor and punish
repeated harassment or assaults, to intervene
quickly in emergency situations, and to protect the
victim in cases where immediate imprisonment of
the offender was impossible, unwarranted, or not
desired by the petitioner.

Civil Protection Orders: A Unique Opportunity for Court Intervention 1



(4) However, the utility of protection orders may
depend on whether they provide the requested
relief in specific detail. Unfortunately, there are few
guidelines for judges to use in interpreting the
statutes and determining which types of relief are
authorized and appropriate for which victims.

(5) The utility of civil protection orders also is
determined largely by whether they are consistently
enforced. In jurisdictions such as Duluth and
Philadelphia, where judges have established a
formal policy that offenders who violate an order
will be apprehended and punished, often with a jail
term, both judges and victim advocates report the
highest level of satisfaction with the system.

(6) Despite the widespread belief that the effectiveness
of civil protection orders depends largely on their
enforceability, few of the courts we studied have
developed guidelines or procedures for punishing
violators. As a result, there remains a great deal of
confusion with regard to arrest authority and
appropriate sanctions for protection order
violations.

Even though many-perhaps most—judges and law
enforcement officers may be uncertain about their
enforcement powers in this area, it is clear that, if used
properly, civil protection orders can enhance public safety by
expanding the authority of the police to make appropriate
arrests in cases of domestic violence. The uncertainty in these
cases stems from a longstanding, general legal prohibition
against making a warrantless arrest for any misdemeanor,
from joyriding to petty theft, unless it occurs in an officer’s
presence. Until the early 1980’s, this prohibition included so-
called “minor” domestic violence. However, in recent years,
exceptions have been made by statute, allowing a warrantless
arrest for misdemeanor domestic violence in 23 states.’
Furthermore, in 40 states, by statute, a violation of a
protection order constitutes either a misdemeanor or criminal
contempt. In these jurisdictions, police may arrest an offender
for violating any aspect of a protection order the officer
witnesses, for example, the offender’s mere presence on the
premises, even if no violence has occurred. However, despite
these statutory changes, enforcement remains procedurally
and professionally complex for police and courts alike. This
topic is discussed in greater depth in Chapter 5.

Advantages of Civil Protection Orders

Civil protection orders are part of a panoply of remedies to
intervene in and prevent domestic abuse, with each remedy
offering its distinct advantages and drawbacks. Protection
orders have the potential to enable judges to reduce violence
against victims of domestic abuse by enjoining offenders from
further assaults. These orders further enhance the court’s
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power to reduce violence by authorizing judges to bar the
offender from the victim’s home or evict him from a shared
residence, arrange for temporary custody of children, limit
child visitation rights, require payment of child support, and
mandate the batterer to attend counseling.

In an emergency situation — for example, where notification
of the defendant prior to hearing on a protection order
petition could create a risk of immediate retaliatory
violence — temporary orders may be obtained in an ex parte
proceeding. Under the typical statute, the temporary order
lasts for only a very limited time (e.g., ten days), during which
time the defendant must be served with notice. After the
defendant receives notice, the court holds a hearing at which
both parties have an opportunity to be heard. At the
conclusion of the hearing, the temporary order may become
“permanent,” usually for a year or more.

In addition to expanding police arrest powers in the manner
noted above, protection orders can provide a means for law
enforcement agencies to monitor repeat offenders and
intervene effectively. Civil protection order statutes in 28 states
require police departments to establish a system by which
officers in the field can radio the station to learn whether a
victim has a valid order in effect.* (In contrast, orders issued
as part of a criminal proceeding generally are not logged into
the police computer.) In addition, some police officers report
that, when called to a domestic violence complaint, they are
more likely to arrest the offender if there is a protection order
already in effect.

The remedies provided by protection order legislation are
separate from and not replicated by existing divorce and
separation procedures. Even if the victim plans to file for
divorce, a civil protection order may be needed because the
victim’s only recourse if the respondent violates the divorce
conditions is to return to court to petition for a hearing. The
immediate enforcement available with a protection order is
crucial because, absent effective protection, the danger of
abuse may increase rather than decrease directly after
separation. Indeed, in up to three-quarters of domestic
assaults reported to law enforcement agencies, the victim is
already divorced or separated at the time of the incident.’
Similarly, a study of emergency room records showed that 72
percent of the victims of domestic violence in the sample were
separated from the assailant at the time of the injury.®
Divorce and separation proceedings are also not applicable
to the significant minority of family violence cases that
involve adult children abusing a parent.

Civil protection order remedies are also distinct from and
supplementary to criminal justice remedies. While an
unknown percentage of domestic violence cases involve life-
threatening levels of violence, others (particularly where the
violent behavior is just beginning) do not. Civil protection
orders provide the most effective remedy for abuse which,



although serious in its long-range potential for harm, is of
unclear or borderline criminality. Such abuse may include, for
exanple:

¢ Conduct which is not criminal (e.g., harassment);

¢ Conduct which constitutes a misdemeanor crime but
might not justify the time needed for a full trial or
might not present sufficient evidence for charging
or conviction (e.g., threats, shoving); and

e Cases in which the victim cannot serve as a strong
prosecution witness (e.g., due to age, illness, or
alcohol problems).

Criminal prosecution can be unsatisfactory as a single
solution, too, because it may take many months before the
case comes to trial, whereas a protection order can be issued
immediately. Furthermore, while in most jurisdictions a
protection order can be issued as a condition of bail, pre-trial
release, or probation in a criminal case, law enforcement
officers cannot usually arrest a person who violates his
conditions of release or probation. In addition, the standard
of proof in a criminal trial is higher than in a civil proceeding.
Finally, in many instances juries will convict batterers only
if there has been a significant level of violence.

Except in New York state, petitioning for a protection order
does not preclude a victim from bringing criminal charges
against the offender at the same time. Some judges
recommend that victims of serious domestic violence consider
pursuing their cases both civilly and criminally, at least in
cases where there has been aggravated assault and battery or
other felonious behavior. Indeed, the fastest and easiest way
to obtain a civil protection order in Chicago is to file a
criminal complaint and petition for an order at the same time.
(See Centralized Court Administration in Chapter 3, The
Petitioning Process.)

In cases where there is an ongoing criminal prosecution,
protection orders may help protect the integrity of the judicial
process by helping to prevent the opportunity for retaliation,
intimidation, or undue influence on the complaining witness.
In contrast to stranger-to-stranger crimes, the criminal
defendant in a family-based crime will often have both a
strong sense of having been wronged and easier means to
retaliate against the victim. In addition, longstanding
emotional ties and socialization factors can play havoc with
the criminal justice goals of punishing the offender and
deterring future crime. These factors may influence a victim
to downplay the level of violence she is experiencing or to
withdraw as a prosecution witness. These dynamics also may
come into play when the case involves abuse of a parent by
an adult child. By enjoining any contact and evicting the
batterer from the home, civil protection orders can often
address these unique circumstances of criminal assault

between intimates and thereby increase the likelihood that the
criminal prosecution will proceed.

However, many victims do not want the offender charged
criminally or jailed, for example because he provides needed
family support or has agreed to seek counseling. In addition,
many victims are fearful of entering into an adversarial
procedure against an abuser. For these victims, civil protection
orders may offer the only satisfactory form of protection.

Concerns and Potential Limitations

Many judges express concern over the due process rights of
the defendant in a protection order proceeding. However,
judges in courts with clearly defined procedures for notice and
hearing believe they have adequately addressed these
concerns. Furthermore, due process safeguards provided for
by statute have been ruled adequate by each of the appellate
courts which have ruled on the issue. (See Chapters 2 and 4.)

The common concern that defendants may view protection
orders as a “soft” approach to a serious crime has also been
adequately addressed in courts where enforcement of orders
is swift and certain. Offenders who understand that they will
likely be punished for violating an order will not view the
approach as “soft,” whether the setting is a criminal court or
a civil one. Additionally, since many victims who seek civil
protection orders are unwilling to initiate a criminal
complaint, the civil court setting may properly be viewed in
many cases not as “softer” than the criminal court but as
“tougher” than no court intervention at all. For many
offenders, merely having to appear in court at all can serve as
a shocking notice that the victim will not tolerate further abuse.

The most serious limitation of civil protection orders observed
in the study, however, is widespread lack of enforcement. In
the common case in which an offender violates a protection
order and then flees before the police arrive, most officers —
even when they have legal authority—do not pursue the
offender (if a warrantless arrest is permitted by statute) or
obtain an arrest warrant. Although victims have the right to
return to court to seek enforcement through a contempt
action, they must first obtain legal counsel, since the
defendant at this point has the right to representation by an
attorney. Even if the victim does seek a contempt action, the
case may be viewed as less serious than cases that involve a
police arrest. In addition, in both arrest and non arrest cases,
some judges appear hesitant to order jail time or other
punishments for even serious repeat offenders. This hesitance,
while understandable in light of the traditional view of the
parties to civil and domestic relations cases as having equally
valid concerns, may undermine law enforcement effectiveness
and may increase the danger of continued violence to the
victim. However, as explained in Chapter 5, Enforcement
of Orders, judges and police can collaborate effectively to
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ensure consistent punishment of offenders who violate a
protection order.

Judges’ Changing Perspective on Civil
Protection Orders

Several judges interviewed for this study who now regard civil
protection orders as an important tool for protecting victims
of domestic violence report that they first had to change their
view of domestic abuse. While they originally thought that
domestic violence consisted primarily of verbal harassment
or a rare shove, or as a “relationship problem” amenable to
marriage counseling, they later came to see it as a complex
problem of persistent intimidation and physical injury—in
short, as a violent crime as serious as any other assault
and battery.

Several studies support this new perception of domestic
violence. One-third of the domestic violence incidents against
women recorded in the Bureau of Justice Statistics’ National
Crime Survey would be classified by police as “rape,”
“robbery,” or “aggravated assault” —all felonies in most states.
The remaining two-thirds would likely be classified as “simple
assault” (a misdemeanor)—yet as many as half of these
“simple assaults” actually involved bodily injury at least as
serious as the injury inflicted in 90 percent of all robberies and
aggravated assaults.” This is because robberies and
aggravated assaults may involve little or no violence, but if
a firearm is used in the commission of the crime, by law the
offense may or must be charged as a felony. Ironically, when
domestic abuse incidents do involve little or no violence but
the offender has threatened the victim with a firearm, these
cases frequently still get charged as only a misdemeanor even
though a felony charge is warranted or even required.?

More dramatically, according to the FBI Uniform Crime
Reports 30 percent of all female murder victims in 1986 were
killed by their husbands or boyfriends.® State-level studies
also show that domestic violence leads to many deaths. Forty-
five percent of female homicide victims in California were
killed by a family member or boyfriend. !® In Massachusetts,
a woman is murdered by her husband or boyfriend every 22
days.!! Although domestic violence accounts for only a small
percentage of the total number of homicides involving male
victims, it accounts for a nearly equal number of deaths of
male and female victims in some communities. 12

In addition to changing their view about the nature and
seriousness of domestic violence, the judges we interviewed
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reported a change in their perception of the court’s proper
approach in handling civil protection order petitions. They
no longer view the hearings either as an extension of divorce
court, in which a negotiated settlement of a private problem
is called for, or as similar to juvenile court proceedings, in
which family unity is a principal objective. Instead, these
judges now view civil protection order proceedings as the
application of an immediate civil remedy to criminal behavior.
They see the hearing as presenting a duty to determine (1)
whether a crime has occurred (including a threat of serious
bodily injury) and (2) what the court can do to protect the
victim from further criminal assault.

This does not mean that judges currently have or will ever have
no difficulties using civil protection orders. At a minimum,
issuing effective and valid orders requires developing a
working knowledge of the state civil protection order statute;
developing guidelines for granting various types of relief; and
developing procedures for enforcement and the use of
appropriate sanctions for violations. Above all, domestic
violence cases are complicated: many victims seeking
protection orders have been seriously assaulted; others have
not but, fearful of the dangerousness of their situation,
petition to enjoin borderline behavior and prevent a more
serious assault from occurring. Judges must make decisions
in cases which fall all along this continuum,

Nonetheless, civil protection orders are seen as a simple,
immediate remedy to increase the safety of victims in many
of these cases. Because protection orders are temporary, they
provide the court an opportunity to “get a handle” on the
violent behavior. In issuing orders, judges can err, if at all,
on the side of safety by effectively protecting the party in
danger of injury, while at the same time allowing the parties
and the courts to deal with the complexities of the domestic
situation in more appropriate forums. Erring on the side of
safety is also important to help protect the children, who are
not only at risk of physical and emotional abuse by the
offender but may also suffer from witnessing violence within
their own home,

The remaining chapters of this volume are designed to help
judges to issue orders that can accomplish these objectives.
Chapters 2, 3, and 4 discuss the judicial means for insuring
a complete, appropriately tailored, and valid order. Guidelines
for fair but effective enforcement, modeled on the methods
proven most useful in the jurisdictions studied, are discussed
in Chapter 5.
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Chapter 2: The Legal and Procedural Basis for Civil
Protection Orders

Forty-eight states and the District of Columbia have enacted
statutes authorizing civil orders of protection for domestic
abuse. Only Arkansas and Delaware do not have such
a statute.

In the past, problems with the use of civil protection orders
often stemmed from lack of clarity and limitations of scope
concerning eligible victims, offenses that permit an order of
protection, kinds of relief authorized, and provisions for en-
forcement. As a result, many state statutes have been revis-
ed to include more clear-cut, specific, and comprehensive
procedures for courts and law enforcement agencies
to follow.

The national legislative trend is toward expanded coverage
and applicability. Within the past five years, coverage in most
states has expanded dramatically. For example, in 1983 only
17 states provided protection against abuse by an unmarried
partner living as a spouse; by 1988, that protection was pro-
vided in 39 states. Whereas attempted physical abuse was
a basis for issuing an order in 29 states in 1983, by 1988 this
was a statutorily authorized basis in 40. Remedies available
have similarly expanded; the number of states in which a
protection order can specify temporary child custody and
visitation rights increased from 33 to 41 in those five years.

Figures 1, 2, 3, 4, 9, 11, and 12 present significant provisions
of the civil protection order statute of every state and the
District of Columbia as of March 1988.! (Statutory cita-
tions appear in the Appendix.) Examination of these figures,
combined with the comments of the twenty-two judges we
interviewed and the members of our advisory board, sug-
gests that current problems in the use and enforcement of
civil protection orders do not usually reflect deficiencies in
the enabling statutes. Indeed, most statutes provide very
broad authority for issuing and enforcing orders but are often
interpreted more narrowly than intended. This may be due
to judicial concerns regarding possible constitutional limits
on apparent authority; however, most of the judges inter-
viewed for this study, who are very active in issuing protec-
tion orders, were confident that courts are on safe ground
interpreting the statutes broadly and enforcing them
vigorously, The analysis of statutory provisions which follows
supports this viewpoint.

While this study revealed that most statutes provide ample
tools for judges to use in protecting victims of domestic
violence, it also became clear that coverage in some states
is broader and more specific than in others. In general, judges
report that the broader the statutory coverage and the more
specific the statutory language, the more efficiently they are

able to handle cases and protect victims. This is particularly
true in terms of provisions defining eligible petitioners, of-
fenses protected against, remedies available, and mechanisms
for enforcement.

The statutory review which follows includes a summary of
typical provisions, including the number of states® which
provide each feature. The experience of courts in address-
ing the various aspects of protection order procedure is noted
where relevant. The practical challenges of effectively utiliz-
ing protection order statutes— affording needed protection
while avoiding potential statutory or Constitutional
pitfalls — are emphasized. However, to make full use of the
information provided, judges will need to review the specific
statutory provisions of the legislation in their own states. By
comparing their statute with those in other states, judges
can also assess whether aspects of their own state laws
need strengthening.

Eligible Petitioners

Figure 1 presents provisions by state regarding eligibility to
petition for a protection order. As the data show state statutes
differ with regard to indicating who is eligible to petition
for a protection order in two respects. First, statutes vary
considerably in the latitude they provide judges in determin-
ing who is eligible, ranging from the very broad to the very
narrow. Second, some statutes are very specific in providing
definitions of who is eligible (e.g., “adults who are related
by blood”), while other statutes employ language that is
vague (e.g., “cohabitants”). Statutes that provide broad
eligibility make matters easier for the judge because they ex-
pand the judge’s power to prevent widespread misdemeanor
violence among a large number of intimates. Statutes that
are specific about who is eligible provide judges with clear
guidance in determining which petitioners may be granted
relief without fear of Constitutional challenge.

Coverage

The broadest eligibility is provided in those statutes that
qualify any individual who is currently living with another
individual, or who once lived with the other individual; per-
sons who have never lived together or been married but who
have a child in common; and the minor child of one or both
parties. For example, the Minnesota statute makes all of the
following eligible for relief:

“ _..spouses, former spouses, parents and children,
persons related by blood, and persons who are

The Legal and Procedural Basis for Civil Protection Orders 7
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presently residing together or who have resided
together in the past, and persons who have a child in
common regardless of whether they have been
married or have lived together at any time.”

Almost as broad are statutes, such as Ohio’s, that while
excluding persons with a child in common who have never
lived together and/or the minor child of one or both parties,
still grant the right to petition to “any adult residing, or having
resided, within the same residence.” Statutes like Alaska’s are
more restrictive in limiting coverage to only those individuals
who are living or previously lived “in a spousal relationship
with the respondent” [emphasis added]. These statutes
expressly exclude household and former household members
who were simply living together as family or household
members without a long-term intimate relationship.

Still more restrictive are the many statutes which make persons
abused by a former partner, former household member, or
family member who currently lives in a separate residence
ineligible for relief. Thus, in the Maryland statute, victims are
eligible for protection only if the abuser is an immediate
family member who is currently living with the victim at the
time of abuse. In Pennsylvania and Kansas, a victim may
petition for protection against a former cohabitant but only
if both the victim and alleged abuser “continue to have legal
access to the residence.”

Statutes in Texas and West Virginia narrow their coverage by
expressly stating that no order may be issued if an action for
legal separation or dissolution of marriage is pending between
the parties. In Missouri, an existing order of protection is
automatically terminated “upon the entry of a decree of
dissolution of marriage or legal separation.” Virginia’s statute
is the most restrictive in authorizing relief only to spouses
currently living together.

Being able to grant protection orders to victims who no longer
live with their partner is particularly important. As noted in
Chapter One, about three-fourths of law enforcement
reports — as well as hospital emergency reports — of domestic
violence occur in cases in which the victim is not currently
residing with the abuser, either because the parties are
divorced or separated, or because the parties never lived
together.? Thus, the mere fact that the parties have separated
or that a divorce is pending or completed will not invalidate
the need for protection of a vulnerable party. Indeed, many
batterers who kill their partners do so precisely at the time
the woman is in the process of separating from them.

In addition, many victims have left their residence to escape
being beaten and are living elsewhere at the time they petition
for an order. Recognizing this, protection order statutes in 36
jurisdictions affirmatively provide that a petitioner’s eligibility
will not be affected if she leaves the domicile to escape the
abuse. Thus, in Colorado (where a person abused by an
unrelated former household member would ordinarily not be
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eligible for relief), a person who has fled a household but
continued to be abused in her new residence may petition
for relief.

Specificity

Virtually all statutes which extend coverage to “family
members” or “household members” define the terms very
broadly. For example, the Illinois statute states that ‘“’Family
or household members’ means spouses, individuals who
were former spouses, individuals sharing a common
household, parents and children, or persons related by blood
or marriage.”

Despite such broad coverage, judges may still have to exercise
discretion in determining who is eligible for relief. For
example, while only a few statutes explicitly deny protection
to victims in the process of getting a divorce or separation
from the batterer, most other statutes are simply silent on the
matter. However, a few statutes affirmatively authorize the
availability of relief to these individuals. For example, Utah’s
statute provides that “All proceedings pursuant to this act are
separate and independent of any proceedings for divorce,
annulment, or separate maintenance, and the remedies
provided are in addition to any other available civil or criminal
remedies.” Minnesota’s statute assigns priority to the civil
protection order if its provisions conflict with the conditions
of a divorce settlement.

Most statutes are also silent on whether an order may be
issued to a petitioner who used violence in self-defense against
the defendant. However, a few states, such as Tennessee,
expressly provide that:

The petitioner’s right to relief . . . shall not be affected
by use of such physical force against the respondent
as is reasonably believed to be necessary to defend the
petitioner or another from imminent physical injury
or abuse.

Qualifying Behavior

Figure 2 identifies the type of abuse in each state for which
judges are statutorily authorized to issue a protection order.
As the figure shows, while petitions may be brought to protect
against physical abuse of an adult in all 49 jurisdictions, vic-
tims may petition on the basis of threatened physical abuse in
only 43 jurisdictions, and attempted physical abuse in only 40.

Some judges are reluctant to exercise their authority to issue
an order when threats are alleged but no actual battery has
occurred. For example a judge in a state that authorizes
protection orders on the basis of threats grants orders only
if there have been several threats and the abuser has the ability
to carry out his menaces. This reluctance may in part reflect
judges’ uncertainty about the extent of their authority when



the statutory language regarding “threat” is couched in terms
of intimidating the victim. For example, the Maine statute
provides that “Abuse” includes “attempting to place or placing
another in fear of imminent bodily injury.” Like other issues
of credibility, of course, the finding of whether a threat has
actually occurred is within the discretion of the court.

Statutes in 28 states specifically include sexual assault of an
adult as a ground for providing relief. For example, Oregon’s
statute includes “causing another to engage in involuntary
sexual relations by force, threat of force or duress” within the
definition of abuse. Sexual assault of a child is expressly
included in the definition of abuse in 22 statutes. Moreover,
in Lucke v. Lucke 300 NW. 2d 231 (N.D. 1980), the North
Dakota Supreme Court ruled that, although the state statute
did not expressly include sexual abuse as a ground for issuing
an order, the law defining abuse as physical assault or
threats of assault should be interpreted to allow relief for
sexual assault.

A number of states define domestic violence to include
“malicious damage to the personal property of the abused
party” (Tennessee’s wording). The Washington State statute
provides that “ ‘Domestic violence’ includes but is not limited
to any of the following crimes when committed by one family
or household member against another”:

e assault in the first, second, third, or fourth degree
¢ reckless endangerment

® coercion

¢ burglary in the first and second degree

* malicious mischief in the first, second, or third degree
¢ unlawful imprisonment.

Most state statutes do not require a victim to petition for a
protection order within any specified time limit, nor is there
any automatic disqualification due to prolonged delay.
However, although of dubious legality, many judges establish
their own guidelines in this matter. For example, one judge
interviewed will not issue an order unless the most recent
incident occurred within the past 48 hours. That stringent a
limitation does not appear to have widespread acceptance;
many judges reported that they found that victims often need
several days or even weeks after the incident to learn about
the availability of civil protection orders; to seek encourage-
ment from family, friends, or victim advocates to initiate legal
action; and to reach an invariably difficult decision to petition
for an order. As a result, judges in other jurisdictions grant
orders as long as the incident did not take place more than
a month before the petition was filed. Courts in Oregon are
permitted by statute to consider women eligible who have been
abused any time in the preceding 180 days.

Jurisdiction and Venue

Typically, the class of court or courts having jurisdiction over
protection order cases are specifically named in the state
statute. In many states, widespread availability of the remedy
is encouraged by granting the power to issue protection orders
to several different courts, including specialized and relatively
accessible lower courts. In Massachusetts, for example,
petitioners may seek protection orders in the superior, probate
and family, district, or Boston municipal courts. This also
allows judges the discretion to issue protection orders as
needed to protect parties in pending cases (for example, in a
divorce case in probate and family court, a criminal case in
district court, or a personal injury suit in superior court).

Personal jurisdiction is obtained over the defendant through
service of process. The typical statutory scheme, in line with
the requirements of due process, provides that process must
be served prior to the hearing on a permanent protection
order. If a temporary protection order has been granted on
an emergency ex parte basis, it becomes effective only when
it is personally served on the defendant; for reasons of
efficiency, notice of the temporary order is served
contemporaneously with written notice of the hearing date
on the permanent order. The crucial function of service,
performed in most states by police officers, is addressed in
depth in Chapter 6.

Venue is determined in many states by specific directives
within the protection order statute. In Texas, for example, the
petition may be brought “(1) in the county where the applicant
resides; or (2) in the county where an individual alleged to have
committed family violence resides.” In Utah, the action lies
in “the county wherein either party resides or in which the
action complained of took place.”

Several judges in our study emphasized that determinations
of venue should reflect changes in residence caused by a
petitioner’s need to flee ongoing violence. For example, judges
in Multnomah County, Oregon, used to reject petitions for
protection orders from women staying at a Portland shelter
if neither partner lived in the county and the alleged abuse
had not occurred there. This acted to deny effective court
access to a highly vulnerable group; as a result, the state court
administrator sent a memo to every county court
administrator clarifying that local courts do have venue when
women from outside their county are temporarily residing at
a shelter within their jurisdiction. Similarly, because the
Sojourn Women’s Center shelter in Springfield, Illinois, serves
a multi-county area, the court allows women from other
counties who are temporarily residing at Sojourn to use the
shelter address in petitioning for a protection order.

In Massachusetts, this need is explicitly addressed
by statute.

The Legal and Procedural Basis for Civil Protection Orders 11
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Proceedings under this chapter shall be filed, heard
and determined in the superior court department or
the Boston municipal court department or respective
divisions of the probate and family or district court
departments having venue over the plaintiff’s
residence. If the plaintiff has left a residence or
household to avoid abuse, such plaintiff shall have the
option of commencing an action in the court having
venue over such prior residence or household, or in
the court having venue over the present residence
or household.

These options allow maximum flexibility to petitioners, who
may choose to file in their present county (for example, if
transportation to the prior county is prohibitively difficult)
or in the prior county (for example, if they wish to promptly
return there once protection is secured).

In some states, venue is not specified within the protection
order statute and must be determined by reference to pre-
existing rules of civil procedure. In the West Virginia statute,
for example, there is no indication as to the proper venue.

Jurisdictional problems regarding enforcement leave some
victims with valid protection orders but without police
protection, as when a plaintiff moves and courts and police
are unclear about how to “transfer” the protection order
between counties. Oregon’s statute addresses this problem by
providing that civil protection orders “shall be fully
enforceable in any county in the state.” The Nevada statute
goes even further by requiring its courts to “accept an order
for protection against domestic violence issued by a court of
another state as evidence of the facts on which it is based and
.. .issue its own temporary or extended order as those facts
may warrant” {emphasis added].

Some judges stressed the need to address the jurisdictional
problems a petitioner might face before the victim leaves the
courtroom. For example, in addition to the problems created
when victims flee across county lines to escape danger, some
women have jobs or other responsibilities that require them
to travel to other jurisdictions. These special situations can
often be addressed right in the protection order by explicitly
prohibiting the respondent from approaching or harassing the
victim at home, at work, or in other specified locations.

Standard of Proof

Eleven jurisdictions prescribe by statute that the need for a
protection order must be established by “a preponderance of
the evidence.” Maryland requires “clear and convincing”
evidence of abuse and Wisconsin requires “reasonable
grounds.”

The majority of statutes, however, are silent regarding the
proper standard of proof in protection order hearings.
Although civil cases ordinarily require a preponderance of the
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evidence unless otherwise specified by statute, some judges
remain uncertain about which civil standard to use in deciding
protection order cases. Given the absence of specific
guidelines in most civil protection order statutes, judges may
wish to examine other civil code provisions in their state to
determine the proper rules of evidence that apply.

Procedure for Issuing Permanent and
Emergency Orders

In most states, the procedure specified by statute for non-
emergency protection order cases is similar to that applied in
any other civil matter. The petition is filed in the appropriate
court, a hearing date is set, and notice must issue to the
defendant within a specified time limit. Because of the
pressing nature of domestic violence cases, however, most
statutes set relatively quick time limits for notice and hearing
(typically, 10 to 20 days). At the conclusion of the hearing,
the court may issue a “permanent” order. Figure 3 indicates
the maximum duration for which full orders may be issued
in each state.

Because the vast majority of cases arise as emergencies, all
49 jurisdictions with protection order legislation provide
procedures for temporary orders to be issued on an emergency
ex parte basis. (See Figure 3.) To qualify for the ex parte
remedy, a petitioner must demonstrate a substantial level of
emergency as defined by the statute — for example, “immedi-
ate and present danger” of domestic violence; “substantial
likelihood of immediate danger;” “irreparable injury is likely
or could occur;” and “immediate and present physical danger.”
While many states limit available remedies in temporary
orders to the most immediate safety needs (deferring, for
example, more complex matters such as visitation with
children or counseling for the defendant), all 49 jurisdictions
allow the court to temporarily evict the defendant from the
household on an ex parte emergency basis. This temporary
eviction does not, however, affect permanent title to property.
(See Eviction of the Offender in Chapter 4, Types of Relief,
for a full discussion of ex parte eviction, including available
case law.)

Once an emergency ex parte order is issued, timely
opportunity for hearing must be provided in accordance with
the specified statutory scheme. In some states, the hearing is
not automatically set, but any defendant desiring relief from
the emergency order is given the opportunity to seek a full
hearing on an expedited basis. For example, in Oregon, the
notice to a respondent subject to an emergency ex parte order
includes the following capitalized written information:

THIS ORDER BECOMES EFFECTIVE IMMEDI-
ATELY. IF YOU WISH TO CONTEST THE
CONTINUANCE OF THIS ORDER YOU MUST
WRITE TO [applicable clerk’s office] AND



REQUEST A HEARING..AT A HEARING A
JUDGE WILL DECIDE WHETHER THE ORDER
SHOULD BE CANCELLED OR CHANGED.
UNTIL SUCH A HEARING, THIS ORDER IS
IN EFFECT.

If the respondent does not contest the order, it will last one
year (or such shorter period as the court may designate).

In other states, the court itself must schedule the full hearing,
or the plaintiff must request it, as soon as the emergency ex
parte order is entered; if the hearing is not held (even if due
to avoidance of service by the defendant, or the court’s own
administrative difficulties), the emergency order will
automatically expire within a time limit defined by statute or
the court. (See Figure 2.) In Indiana, for example, an
emergency order expires “(A) when a permanent protective
order hearing is granted, or (B) after ten days, whichever
occurs first” (emphasis added).

The case law analysis in the section on Eviction of the
Offender in Chapter 4 reveals that the defendant’s due process
rights are adequately protected whether the hearing is set
automatically or by request of the defendant—so long as
prompt opportunity for hearing and relief is in fact provided.
However, the model which requires the defendant to request
the hearing, leaving undisturbed the emergency order in the
interim, has the following advantages:

1) It avoids the possible severe danger to the victim and
any children which can occur if an emergency order
automatically expires. This is especially crucial
because the factors which may delay a hearing (such
as difficulty locating the defendant) are largely
outside the control of the plaintiff.

2) It preserves judicial resources by not scheduling
hearings for cases which are not, in fact, contested.
For example, in a recent six month period in
Chicago, only three out of several hundred
defendants evicted from the home exercised their
statutory right to immediately request a hearing.
(Under Illinois law, hearings are automatically
scheduled, but defendants may obtain a more
immediate hearing upon request.) In Springfield,
even when defendants are summoned by the court
to a hearing to review the temporary order, only one-
third appear. It would appear that, if a statutory
scheme like Oregon’s were instituted, in which
hearings are scheduled only on request of the
defendant, substantial court and administrative
time could be saved.

Despite the apparent advantages of requiring defendants to
request hearings before dissolving an emergency order, few

states have adopted a statutory scheme similar to the Oregon
model. In part, this may reflect a disadvantage of the
approach: the rate of compliance with protection orders may
be higher if the defendant is required to appear in court where
the judge has an opportunity to warn him that a violation may
result in jail.

Common Statutory Weaknesses

Many statutes contain provisions that reduce the court’s
ability to protect victims as completely as possible. Brief
mention of these statutory deficiencies follows. As indicated
below, each of these weaknesses is addressed in detail
elsewhere in this report.

Filing fees. A large number of states have established filing
fees specifically for orders of protection or for civil petitions
in general, including protection order petitions. While all of
these jurisdictions provide for waiving the fee, courts in these
states usually include the income of the petitioner’s spouse
in determining whether the fee can be waived. A fee may
discourage some victims from filing. (See Chapter 3, p.19.)

Training for clerks. Many statutes require clerks to assist
petitioners seeking an order. Even in jurisdictions without this
requirement, clerks typically play a critical screening role in
encouraging or dissuading victims from petitioning. However,
no statute provides procedures or funds for training and
supervising clerks in this sensitive function. (See Chapter 3,
p.26.)

Emergency orders. Most domestic violence occurs during the
evening or on weekends —when most courts are not in session.
Yet, as shown in Figure 3, only 23 states provide for issuing
emergency after-hours orders. (See Chapter 3, p.29.)

Service. Most statutes require personal service of protection
orders before they become enforceable. However, many
defendants are difficult to locate. As a result, victims are
unprotected during the days and even weeks until service has
been made. (See Chapter 5, p.58.)

Monitoring. Tracking violations is a key to effective en-
forcement of any civil protection order. Yet only a few state
statutes include case tracking to find out whether respondents
are complying with the terms of the order. (See Monitoring
Compliance, Chapter 5, p.51.)

Enforcement. By making a violation civil contempt rather
than criminal contempt or a misdemeanor, or by failing to
provide for warrantless arrest for a violation, the enforcement
provisions in many state statutes fail to provide law
enforcement officers with adequate authorization for
arresting respondents who violate the protection order. (See
Responding to Violations, Chapter 5, p.55.)

The Legal and Procedural Basis for Civil Protection Orders 15
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Conclusion

Where statutes have these weaknesses, there are steps judges
can take to address these deficiencies. For example, within
their own courts, some judges have established a court policy
on enforcement of orders that includes admonishing
defendants, establishing procedures for modifying orders,
promoting — as appropriate — the arrest of violators, and
handling violators sternly. (See Chapter 5). Judges can also
see to it that court clerks are trained in the proper handling
of petitioners. Judges in Seattle bring court clerks together
periodically to discuss how to handle difficult cases.

Judges can act outside the court, as well. For example, judges
in some jurisdictions have made their own arrangements for
providing emergency orders. In conjunction with other
officials, judges in several Minnesota cities have implemented
effective procedures for monitoring compliance with civil
protection orders. Judges can also inform the improvement
of their state legislation, most importantly when their
experience with orders suggests the need to broaden the
categories of eligible petitioners, eliminate filing fees, make
a violation a misdemeanor offense, and provide statutorily
for emergency orders, training for clerks, and alternatives to
personal service.

Despite weaknesses in some state statutes, current legislation
in most states provides judges with ample opportunity to use
civil protection orders to help protect many women from
domestic violence. The following chapters describe in detail
how judges in the nine study jurisdictions have used this
statutory authority to protect victims from ongoing violence.
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Endnotes

1. The matrix that was used for this chart is adapted from
Lerman and Livingston, “State Legislation on Domestic
Violence,” Response to Violence in the Family and Sexual
Assault, Vol. 6, No. 5 (Center for Women Policy Studies
[CWPS] Sept/Oct. 1983). The CWPS matrix was more
detailed and covered more different types of provisions.
The content of this chart is not taken from the CWPS chart
but is based on independent analysis of the statutes. This
analysis was verified by an attorney in each state in 1988.

2. All numerical totals of “states” or “jurisdictions” in the text
and matrix of this report include the District of Columbia
where applicable. Thus, for example, since 48 states plus
the District of Columbia protect spouses against abuse, the
text may state that 49 states (or 49 jurisdictions) provide
this protection.

3. Seenotes 6 and 7 of Chapter One and accompanying text.



Chapter 3: The Petitioning Process

This chapter reviews the most common petitioning pitfalls and
suggests ways in which judges have addressed them to provide
victims with the maximum legal protection, and yet streamline
the process for the court.

Filing Fees

Many observers have expressed concern that 23 states require
a filing fee in order to petition for a protection order. (See
Figure 4.) While every state but Hawaii permits an indigent
victim to have the fee waived, completing the necessary
affidavit of indigency can be a discouraging bureaucratic
burden. More important, nearly all of these states include the
spouse’s income in determining a petitioner’s eligibility for
a fee waiver. A battered woman whose husband controls
the family finances should not be expected to ask him for
the money.

Because of these problems, statutes in California,
Massachusetts, New Hampshire, Oregon, Rhode Island, and
Vermont prohibit a filing fee. California’s statute was
amended to eliminate filing fees when the State Supreme
Court Chief Justice proposed this change to help ensure that
victims could seek court protection regardless of economic
means. An alternative remedy is to exclude the spouse’s
income in the fee waiver determination. For example, the
Washington State statute prescribes that “For the purpose of
determining whether a petitioner has the funds available to
pay the costs of filing an action under this chapter, the income
of the household or family member named as the respondent
is not considered.” Another improvement would be to
establish a simplified procedure for submitting an affidavit
of indigency or establish a presumption that anyone on
welfare is indigent.

Legal Representation for the Victim
The need for legal counsel

Most judges report that even with a simplified petitioning
procedure and energetic lay assistance to victims, those victims
who are not represented by counsel are less likely to get
protection orders —and, if an order is issued, it is less likely
to contain all appropriate provisions regarding exclusion from
the residence, temporary custody of children, child support,
and protective limitations on visitation rights. Decisions in
these areas may not only affect the victim and family’s present
well-being but may also set precedents for subsequent
protection order hearings or other domestic relations
proceedings. For example, without an attorney a victim might
request less support than the family is legally entitled to

s

receive, and the resulting award might influence a subsequent
support award in a divorce proceeding.! Moreover, state child
support guidelines are typically too complicated for the
average lay person to understand. Further difficulties for
victims in advocating effectively for their own rights may also
stem from the climate of emotional crisis or fear that usually
precipitates seeking a protection order. Since most victims
are not schooled either in the applicable law or in legal
advocacy, skilled legal assistance may be crucial in obtaining
adequate protection.

An attorney for the petitioner is especially important when
the respondent appears with counsel. This is most likely to
occur during a violation hearing, at which defendants with
sufficient means have a strong incentive to hire an attorney
and indigent defendants will be provided with a public
defender if serving time in jail is a possible sentence. However,
in Springfield, where legal counsel is not generally available
to many victims, defendants frequently also come to petition
hearings with attorneys, forcing the victim to counter the
defense attorney’s rebuttals alone. In other cities, where
representation of the petitioner is more common, having an
attorney present has proven essential in preventing such
imbalances. In one case observed, for example, a defense
attorney argued that the petitioner was precluded from raising
allegations of abuse that were not indicated on the emergency
affidavit; the victim’s attorney successfully argued for
admission of the new allegations on the grounds that the
forms are filled out in the corridor in a crisis atmosphere and
are therefore often incomplete. In another case, the lawyer for
arespondent sought to have a protection order vacated on the
grounds that the victim did not remember the correct date
when her husband allegedly battered her. The victim’s
attorney was able to have the order continued by arguing that
the victim had met the statutory burden of proof by
demonstrating, by a preponderance of the evidence, that the
battery had occurred — regardless of the exact date.

Most judges in our survey also reported that evidence is
generally presented more appropriately and efficiently when
the petitioner is represented by counsel, rather than
proceeding pro se. Many judges stated they prefer not to have
to personally question petitioners in order to obtain enough
information to decide whether to issue an order or what
provisions to include. Several expressed concerns that such
questioning might be interpreted as implying bias or might
appear to violate fair procedure, although they recognized the
questioning was necessary in cases in which the petitioner was
without counsel.

Judges also noted that, when both parties are represented by
counsel, the opposing attorneys frequently can agree to the

The Petitioning Process 19
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