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FOREWORD

Founded in 1907, the National Association of Aftorneys General (NAAG) has a
membership of the chief legal officers of the 50 states as well as American Samoa, the District
of Columbia, Guam, the Northern Mariana Islands, Puerto Rico, and the Virgin Islands. The
United States Attorney General is an honorary member. The Association provides a forum for
the exchange of information and experience among Attorneys General; fosters interstate
cooperation on legal and law enforcement issues; conducts policy research and analysis of issues
pertaining to the states and territories; and facilitates communication between the states’ and
jurisdictions’ chief legal officers and all levels of government.

In September, 1988, the Bureau of Justice Assistance (BJA) of the U.S. Department of
Justice, provided a grant to NAAG to create the State Civil RICO Drug Enforcement Project
(Civil RICO Project). The grant program assists state Attorneys General in using civil RICO as
a litigation tool in the war on drugs. As part of this Project, the offices of the Attorneys General
of Washington and Colorado were funded to develop prototype civil RICO drug enforcement
projects. BJA later broadened the demonstration aspect of the Project by the selection of two
additional offices of Attorneys General, Arizona and Oregon, to develop civil RICO drug
enforcement projects. One of the goals of the four offices of Attorneys General is to develop
information and experience that can be transferred to other states which want to establish civil
RICO drug prosecution units. The Civil RICO Project, which provides training and technical
assistance to the demonstration states and to other interested Attorneys General, also publishes
a periodic newsletter on issues relevant to civil RICO and drug enforcement.

Janet Ferris, an attorney currently in private practice in Florida, prepared this manual for
governmental civil RICO units. 1t contains sample pleadings and practical information about
RICO litigation designed to assist states embarking on a civil RICO enforcement effort. Ms.
Ferris was formerly Chief of the RICO Section of the Florida Department of Legal Affairs. She
has also served as Chief Counsel of the Florida Department of Law Enforcement.






I. INTRODUCTION

Although the Federal RICO Act was enacted almost 20 years ago, to this day it
retains an air of mystery. Because of the unusual nature of the offenses and penalties that the
RICO act described, the early 1970s found prosecutors and private attorneys avoiding RICO.
Other than a few prosecutions brought by the United States Department of Justice, the statute
languished on the books for many years, even though those who understood RICO suspected
that it was a sleeping giant. It was.

There can be no doubt that the federal and state RICO statutes have been
discovered. Prosecutors are filing RICO charges in criminal cases ranging from fraud to
narcotics, and the civil remedies found in many RICO acts have proven particularly effective
against money-making criminal organizations. But RICO enforcement, civil and criminal,
continues to be approached cautiously: the statutes are unfamiliar, the proofs are complex, and
civil proceedings are anomalies in most prosecutors’ offices. This manual is therefore intended
to provide government attorneys with a basic understanding of what RICO statutes can do and
to provide new civil litigators with a blueprint for construction of a RICO case.



I. THE RICO ACTS: AN OVERVIEW

It is difficult to summarize or even characterize the widely varying statutes
generically known as RICO acts. There is little question, though, that most RICO laws were
designed to address complex criminal activity: they often focus on an individual’s involvement
with a criminal organization, or on the interaction between a criminal and a legitimate enterprise.

When Congress and various state legislatures looked closely at the nature of
organized crime, it became clear that most criminal enterprises existed to make money. With
the considerable sums being realized in endeavors such as pornography, prostitution, gambling,
and narcotics trafficking, law enforcement concluded that while the arrests of members of crime
syndicates caused little concern, disruptions in cash flow were a serious problem. Drafting a
statute that could deal effectively with the activities and profits of criminal organizations became
the challenge that resulted in RICO laws.

An enforcement effort that combines jail time with forfeiture and injunctive relief
can be very successful. By arresting organized crime members, the criminal justice system can
instantly restrict their liberty through incarceration. Civil remedies, including physical seizures
of property and preliminary injunctions to restrict dissipation of other assets, effectively restrict
a defendant’s access to funds that would provide counsel and bail. In the end, criminal
prosecution of individuals and a dismantling of the enterprise and its profits will have more far-
reaching effects than criminal prosecution alone. So why have RICO investigations been, until
recently, so rare?

In part, this may be because the legal concepts, litigation options, and
administrative responsibilities related to management of seized properties under RICO are not
well-defined statutorily.  Admittedly, criminal RICO prosecutions are somewhat more
straightforward in that they are circumscribed by the same state and federal procedural guidelines
that govern all criminal cases. In the civil arena, the lack of statutory guidance on the subject
of how to "do" a RICO case can be frustrating, but it can also provide an opportunity for
creativity.

In states just beginning civil RICO enforcement efforts, the government is in the
enviable position of being able to design the civil remedy and, in many respects, chart the course
of the litigation. In most cases, there is no right or wrong way to do something: each state will
have unique laws and procedures that will supplement or complement the provisions set out in
the RICO statute, Knowing what to do and how to do it will come from an understanding of
what remedies the RICO statute created, what procedures are described within the RICO act, and
which other state laws will be necessary to fully implement the RICO remedy.

As an example, although some state RICO statutes allow the courts to "...enjoin
violations of the RICO act by issuing appropriate orders and judgments...," they do not
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specifically address procedural matters such as securing a temporary restraining order to prevent
dissipation of assets. Rather than assuming that a temporary restraining order is not available,
state law and state procedural rules should be consulted to devise a plan for obtaining a temporary
restraining order when necessary. The "plan” should include a thorough understanding of the
grounds for issuance of a TRO without notice, what kind of evidence must be presented to the
court, who can be bound by such an order, how persons subject to the order must be served, and
how long such an order will remain in effect until a fuil evidentiary hearing is required. Being
prepared to confidently address such issues takes time and effort, but preparation can mean the
difference between a RICO case that accomplishes nothing and a RICO case that destroys a
criminal enterprise.



II1. STATE AND FEDERAL RICO LAWS:
THE DEFINITIONS AND OFFENSES

Although the elements of a RICO offense vary from state to state, the underlying
theories of RICO are fairly consistent: in separate offenses, the statute punishes (1) participation
in a criminal organization through a "pattern" of criminal activity; (2) use or investment of the
proceeds of a pattern of criminal activity; and (3) using pattern criminal activity to acquire
control of a legitimate business-type enterprise. These three theories are obviously very different,
and require very different proofs. It is therefore important to know which provision is most
appropriate to the fact situation and to develop the case accordingly.

It is also important to study your particular statute to determine how closely it
follows the "model" described above. The Arizona RICO act,' for example, does not require
pattern criminal activity; the federal RICO act,” on the other hand, contains an additional
interstate commerce element that is not found in state laws,

A. Statutory Definitions

The definitional sections of the statute are quite different from state to state. In
most cases, the state statutes have significantly improved the definitions of the primary elements
by making them more complete; the interpretational controversies that occupied, and to some
extent continue to occupy, the federal courts were resolved in many state statutes by including
more detailed definitions of terms like "pattern of racketeering activity." It should be noted that
much of the federal civil RICO case law is based on the federal statute’s less detailed definitions,
and therefore should be read with that understanding.

1. Racketeering Activity

Where some state RICO statutes may have clarified definitions, others changed
them. The definition of "racketeering activity" may contain not only different lists of criminal
statutes known as predicate crimes or predicate acts, but may also change the kind of activity that
will constitute racketeering. The federal RICO act, for example, defines racketeering activity
as any "act or threat" involving selected state criminal laws, or any "act indictable” under
specified provisions of federal law. On the other hand, Florida’s RICO act,’ and many other
state statutes, contain the following language: "racketeering activity means to commit, to attempt
to commit, to conspire to comniit, or to solicit, coerce, or intimidate another person to commit”
listed predicate crimes that are chargeable by indictment or information, or "conduct” defined
as racketeering activity under the federal RICO law. In this context, the state statutes have
clearly said that conspiring to commit a predicate crime, or solicitations of another to commit a
predicate crime, fall within the definition of racketeering; that is, the individual does not always
have to participate in the crime at the level of a principal.



2. Pattern of Racketeering Activity

The term "pattern of racketeering activity" may be the least susceptible of a
common definition. The federal act’s scanty definition became a frequent issue in litigation;
arguments over the term often reflected extremely creative and, in many cases, extremely
convoluted theories of what Congress really meant by the word "pattern.” The continuing debate
has reached the United States Supreme Court on several occasions,” but has resulted in little other
than consistent demands that Congress clarify the definition once and for all. Fortunately, most
of the problematic cases travelling through the federal system cannot be applied to state RICO
laws, since many state legislatures provided definitions of "pattern of racketeering activity" that
addressed the federal courts’ complaints.

In considering appropriate definitions for "pattern of racketeering activity," state
legislatures frequently arrived at unique formulations by adding and subtracting elements.
Colorado used the basic federal definition and added a requirement that the acts of racketeering
be "...related to the conduct of the enterprise.”® Florida’s definition is far more detailed, but
basically requires demonstration of a relationship between the incidents of racketeering, and a
showing that they are not isolated incidents.® To Florida’s definition, Oregon adds: “...including
a nexus to the same enterprise."” Arizona, on another theory altogether, has dispensed with the
concept of a "pattern” of criminal acts, but has defined "racketeering” to require that predicate
acts be committed "...for financial gain."*

The one definition of "pattern” that most completely addresses judicial concemns
about the term is that drafted by a staff working group of Assistant Attorneys General on RICO
in August, 1985.° Each segment of the definition reveals a particular legal controversy that has
been efficiently disposed of in the proposed language: for example, the definition addresses the
relationship of criminat activity to the enterprise, the requirement of non-isolated incidents, and
the need to prove that predicate crimes arose from separate criminal episodes. As a practical
matter, adhering to the proposed definition’s four main criteria”® when proving a pat-tern will
deflect most legal arguments regarding the correct interpretation of the term.

3. Enterprise

The term "enterprise” is probably the one most consistently defined, although
newer statutes have added a few possibilities. Most statutes define enterprise by listing a variety
of legal entities, such as corporations, partnerships, and associations; the definitions usually then
divert to enterprises that have no legal existence, and are merely "a group of individuals
associated in fact although not a legal entity." Interpretational problems with the federal act led
some states to include "governmental” and "licit as well as illicit" entities in their definition of
enterprise. The common feature, however, of the term "enterprise” is the breadth of the
definition, since it is obviously intended to cover any conceivable type of entity involved in
complex criminal activity.



In United States v. Turkette," the United States Supreme Court articulated three
requirements for association-in-fact enterprises. The Court concluded that such enterprises must
have: (1) a formal or informal ongoing organization; (2) the various associates functioning as a
continuing unit; and (3) an existence separate and apart from the pattern of activity in which it
engages. Most criminal organizations that exist for even a short period of time will  develop
enough of a structure to meet the Turkette test.

The most important thing to remember about the term enterprise is the very
different meanings it has when used in each of the individual RICO offenses. Although
racketeering activity and pattern of racketeering activity mean the same thing in each of the three
primary offenses, enterprise does not. For example, in the "investments” offense,” an enterprise
is the vehicle for the use or investment of RICO proceeds. In the "substantive” offense,” the
enterprise can be a criminal organization like a narcotics trafficking group, or it can be a
corporation that is serving as a front for illegal activities. In the "takeover" offense,” the
enterprise referred to is most likely to be a legitimate business.

One task attorneys and investigators will face is to arrive at an appropriate
characterization of an association-in-fact enterprise in a "substantive" offense. Fortunately, there
is no right or wrong answer to the "what is the enterprise?" mystery. An accurate
characterization is important for proof purposes, and it must be consistent with the theory of the
case. Thus, if the investigation reveals that two separate and distinct narcotics trafficking
organizations occasionally cooperated in importing a shipment of cocaine, an enterprise that is
characterized as all of the individuals in both groups may not accurately reflect the situation. A
better strategy might be to address the activities of each organization in a separate case, using
evidence of their cooperative efforts to show the scope and effect of each enterprise.

Once again, the purpose behind describing the variations in state RICO acts is to
stress the need to understand and interpret your state law accordingly. Decisional case law from
other states and from the federal system may be helpful on some issues, but should be scrutinized
for similarity in statutory provisions when they will be used to interpret particular provisions,

B. The RICO Offenses

As noted above, most RICO acts contain three separate offenses, but many also
include a fourth offense that is the conspiracy to violate one or more of the other three
provisions. Because state statutes often adopted both the text and the ordering of the federal
RICO offenses, few divert significantly from the federal RICO concepts. One obvious exception
is deletion of an interstate commerce reference in state laws. For purposes of simplicity, the
elements of the individual RICO offenses described below are taken from the federal law. Also,
the titles preceding each section are intended to describe the essence of the section it introduces,
and is not a term found in the statute.



1. The Investments Section

This offense, which is found in subsection (A) of 18 U.S.C. § 1962, is primarily
designed to punish the use of ill-gotten gains to acquire or operate a Jegitimate business.  The
elements of the statute can be described as follows:

Subsection A (Investments): It is unlawful
1. For any person

2. Who has acquired any income, or proceeds from income, from a pattern
of racketeering activity in which he has participated as a principal

3. To use or invest any part of that income or proceeds

4, To establish, operate, or acquire any interest in any enterprise which
is engaged in, or whose activities of which affect interstate or foreign commerce

1t is interesting to note that the federal statute requires that the person receiving
racketeering proceeds acquire them through his or her actual participation as a principal in the
RICO offense. This would appear to preclude using the offense to punish the use of racketeering
proceeds by third parties such as accountants, lawyers, and stock brokers who are assisting
racketeers. Florida’s investments offense cleaﬂy includes such activities within its purview by
deleting the principal language, but its scope is restricted somewhat by requiring that the person
who receives the proceeds do so "with criminal intent.” Florida’s law also prohibits investments
in real property, as does the State of Washington’s; Arizona and New Jersey have followed the
federal model by restricting the offense to investments in enterprises alone.

2. The Takeover Section

The so-called "takeover" offense, based on subsection (B) of 18 U.S.C. § 1962(B),
is a fairly limited one. It is directed primarily at individuals who commit criminal acts, usually
violent, in order to acquire an interest in or control of an enterprise. In this offense, the term
enterprise would most often refer to a legitimate business, although cases have been developed
where the takeover target is an on-going criminal enterpnse such as a pornography or narcotics
trafficking operation. The elements are:

Subsection B (Takeover): It is unlawful

1. For any person

2, To acquire or maintain



3. Any interest in or control of any enterprise (which is engaged in, or the
activities of which affect interstate or foreign commerce)

4, Through a pattern of racketeering activity

Although no reflection on the efficacy of the offense itself, relatively few RICO cases have been
based on a subsection (B) theory.

3. The Substantive RICQO Section

Why this subsection became known as the "substantive” RICO offense is not clear,
but the name appears firmly attached. This subsection, which is patterned after 18 U.S.C. §
1962(C), is by far the broadest of the three main offenses. Because it covers the widest range
of activities, it has certainly been used more frequently than the others. It is also the most
appropriate provision for addressing the criminal acts of individuals involved in organizations that
are, in RICO terms, illicit association-in-fact enterprises. The elements of a subsection (C)
offense are:

Subsection C (Substantive): It is unlawful
1. For any person

2. Who is employed by, or associated with any enterprise (which is
engaged in, or the activities of which affect, interstate or foreign commerce)

3. To conduct or participate in the conduct of the enterprise’s affairs
4, Through a pattern of racketeering activity

In dealing with association-in-fact enterprise cases, it is necessary to remember that
the enterprise is not the defendant: the person who conducts or participates in the enterprise
through a pattern of racketeering activity is the focus of the charge. Each subsection (C)
defendant must therefore have engaged in a pattern of racketeering activity, and he or she must
have conducted or participated in the enterprise through that pattern.

Thus, if the enterprise has been defined as a group of individuals associated in fact
for purposes of drug trafficking, Defendant X can participate in the conduct of the enterprise
through, for example, a series of narcotics offenses, or a narcotics offense and a homicide. If
the predicate acts are not the same (ie., they are not both narcotics offenses), some proof will be
necessary to show that the predicate acts were "interrelated": that is, that Defendant X's
participation in the enterprise included both a narcotics offense and the murder of a rival drug
gang member.

The importance of understanding the elements of RICO’s definitions and offenses
is obvious: whether the proceeding is criminal or civil, the foundation of the case will be the



same. Attorneys handling civil RICO cases must be prepared to prove the RICO offenses and
their predicate crimes, even though the civil burden of proof will not require proof beyond a
reasonable doubt.



IV. CIVIL RICO PROCEEDINGS

A. Overview

Civil RICO remedies generally include two categories of relief available to the
government: forfeiture and injunctive relief. In some states, government entities that have
suffered harm may seek damages that are subject to trebling by the court, and costs of
investigation and attorneys’ fees are often recoverable. Many civil RICO laws also include
detailed provisions that allow for investigative subpoenas, seizures of property, liens to protect
property from dissipation, and distribution of forfeited assets.

The primary thrust of most civil RICO cases is to secure all available assets while
litigation is pending, and eventually to forfeit everything that can be linked to the racketeering
violation. Injunctive relief provisions are therefore important companions to requests for
forfeiture, especially in states where special RICO liens are not available, or where they only
apply to real property. If a defendant’s assets cannot be seized or secured by court order, they
will certainly be dissipated before resolution of the case. The court’s authority to control assets
is an important aspect of many civil RICO laws, and that power should be invoked in all cases
where protection of assets is an issue.

Statutory language providing for injunctive relief can range from the general to
the very specific. Although the Florida Attorey General has been successful in obtaining
temporary restraining orders and preliminary injunctions to prohibit dissipation of property, the
statute says only that the court may "...after making due provision for the rights of innocent
persons, enjoin violations of ...[the RICO act] by issuing appropriate orders and judgments..."
Section 895.05(1), Fla. Stat. (1987). On the other hand, Arizona’s law covers every conceivable
issue that might arise in regard to asset conservation:

In any proceeding pursuant to this chapter, the court, on application
of the state, may enter any restraining order or injunction, require
the execution of satisfactory performance bonds, create
receiverships, appoint conservators, appraisers, accountants or
trustees or take any other action to seize, secure, maintain or
preserve the availability of property subject to forfeiture under this
title, including a warrant for its seizure, whether prior or
subsequent to the filing of a notice of pending forfeiture, complaint,
indictment or information. [Ariz. Stat. Ann, § 13-4310 (A).]

Although statutory specificity can be invaluable where the government is
requesting comprehensive injunctive relief, creative advocacy can encourage a court to use broad
but non-specific grants of authority to accomplish the same objective: even though the statute
does not specifically provide for appointment of a receiver or trustee, the government’s authority
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to seize a business as a forfeitable asset must permit it to somehow conserve that asset until
resolution of the case.

State civil RICO provisions frequently include a list of specific orders the court
may issue, particularly in regard to entities that were formed as legitimate business concerns.
These orders include divesting an individual of his interest in an enterprise, dissolving or
reorganizing an enterprise, suspending or revoking state licenses or permits, forfeiting corporate
charters, and imposing “"reasonable restrictions” on the future activities or investments of a
defendant. The availability of such remedies can be particularly helpful in a fraud or white
collar crime case, but are also applicable to business or money laundering interests involved in
narcotics trafficking.

The forfeiture provisions of the federal and state RICO laws vary a great deal.
Different properties subject to forfeiture, different theories of forfeiture, and different conditions
precedent for forfeiture have resulted in each state proudly displaying its own unique patchwork
of forfeiture predicates and procedures. In some cases, the forfeitures may not be civil at all;
like the federal RICO act, they may be criminal forfeitures that become a part of the criminal
RICO prosecution. Qther statutes will require a criminal RICO conviction before civil forfeiture
can be sought. The majority of statutes, however, allow for separate civil proceedings that are
not officially connected to criminal prosecutions.

The theories of forfeiture contained in your statute will determine what kinds of
properties are forfeitable. For example, Florida’s statute permits the state to seek forfeiture of
all real and personal property, including money, that was:

--used in the course of;

--intended for use in the course of;
--derived from; or

--realized through

conduct that violates the RICO act. Other statutes may be more specific, and therefore more
restrictive in their reach. In describing forfeitable proceeds of racketeering, the Washington
law includes several qualifying terms. It permits forfeiture of

All proceeds traceable to or derived from an offense included in
the pattern of criminal profiteering activity and all moneys,
negotiable instruments, securities, and other things of value
significantly used or intended to be used significantly to facilitate
commission of the offense. [emphasis supplied].

It is essential to be aware of the unique aspects of your civil RICO forfeiture provisions and to
seek appropriate evidence to meet the requirements of the statute.
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There are many special investigative and procedural provisions contained in state
RICO laws, and some of them have been carefully drafted after years of experience with special
problems. Although this manual cannot discuss them all, some issues that directly affect civil
litigation are mentioned in the practice notes accompanying the forms in Section V. The
overviews of the RICQ definitions, offenses, and civil remedies sections are intended to provide
a basic understanding of what RICO is all about and a foundation for informed litigation.

B. Pursuing a RICO Case: Targeting,
Investigative Planning, and Enforcement Options

Even where a particular set of facts technically describes a RICO case, some
crucial decisions must be made regarding whether RICO will be the most effective and efficient
remedy against the activities in question. A few words must therefore be said about targeting,
investigative planning, and choosing the enforcement options that are most appropriate to your
case.

RICO statutes are most often applied in fairly complex cases that will focus on the
activities of the defendants as a group. RICO can also ensure that only one trial takes place.
Where, for example, an investigation reveals a large or particularly well-defined organization
that would meet the requirements of a subsection (C) ["substantive"] case, RICO can provide an
effective means of pulling all defendants into a single trial. The evidentiary benefits are
substantial: despite the varying levels of culpability of the defendants in terms of their
participation in criminal activities, the trier of fact will hear all of the evidence against all of the
participants, since members of the enterprise in a substantive RICO charge are tried together.
Such trials provide an excellent opportunity to describe the full extent of the criminal
organization and what individual members did on its behalf, which is something that would not
occur in separate trials of defendants on non-RICO offenses.

Unfortunately, evidentiary benefits are only one small factor to be taken into
account in deciding whether to use RICO statutes. One of the most significant inquiries certainly
is whether use of the RICO statute’s criminal or civil provisions will accomplish the goals of the
investigation or whether other statutes would be more appropriate.

If, for example, a group of individuals in your jurisdiction is engaged in street-
level crack cocaine distribution, the law enforcement officers and attorneys involved in the
investigation must decide what level of enforcement is most desirable, If the individual sellers
change frequently, have several sources of supply, are only loosely connected, and appear to
have few substantial assets, it may be difficult to develop a solid RICO theory for the case, even
though it involves extensive narcotics trafficking. One option might be to use state in rem
forfeiture statutes to quickly dispose of property and cash being used directly in the selling
process, and consider a long term RICO investigation against the sources of supply in the
community who are more likely to possess organizational ties and substantial hidden assets.
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To produce more acceptable targets for RICO enforcement, some states have
created formal structures to screen cases. In Florida, a screening panel was established at the
state level, and included representatives from state-level law enforcement, prosecution, civil
enforcement and, where appropriate, regulatory agencies. The target selection criteria used by
the panel included the following:

1. Amount of organized criminal activity.
2. Geographic scope and multi-jurisdictional nature of the activity.
3. Identity and level of activity of individual suspects in the group.

4. Likelihood of the group leading to higher level criminal activity.

5. Auvailability of witnesses or victims.

6. Availability of reliable confidential sources.

7. Availability of admissible physical evidence.

8. Likelihood and feasibility of statewide prosecution.
. Probability of regulatory sanctions.

10.  Probability of asset identification, seizure, and forfeiture;
11, Likelihood of disruption of criminal activity.

12.  Probability of federal agency assistance and involvement.

Another obvious benefit of formal targeting structures is the ability to coordinate complex
investigations that may encompass an entire state.

In addition to a formal targeting process, established financial investigative support
is an important consideration. While financial investigative information can be helpful in
criminal RICO prosecutions, it is crucial to civil enforcement actions. If a connection must be
proven between the illegal activities of a defendant and property he now owns, experienced
financial investigators are an invaluable part of the investigative and litigation teams. Because
many of the sources of financial information are obscure, and because few lawyers have the
expertise or the time to evaluate bank records, corporate ledgers, or other financial documents,
it is extremely important to identify financial investigators who will be available to assist in the
civil RICO effort.
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C. Case Coordination

Although this manual can only touch briefly on the complexities of combining
civil enforcement efforts with a criminal investigation and prosecution, the civil unit must work
in tandem with the criminal investigation. Even where a civil unit has the ability to individually
subpoena testimony and documents through the use of a civil subpoena or investigative demand,
the existence of an ongoing and probably covert investigation makes that form of fact-gathering
impossible. The most effective system seems to be that followed in states like Arizona and
Florida: the civil enforcement team works hand-in-hand with the law enforcement officers and
prosecutors involved in the case. Only then is investigative coordination ensured, and only then
can the civil unit be kept informed of the changing theories, defendants, and evidence involved
in the investigation. It is nearly impossible to step in at the end of a long-term investigation and
begin to unravel the asset issues.

Agreements should be reached with prosecutors regarding use of particular
evidence and witnesses in the civil proceedings. It is also especially important to consider the
timing of arrests in the criminal case. If arrests are made before the civil unit is ready to file its
case and secure the defendants’ property, much of the property will be lost to attorney’s fees,
bail money, or attempts to remove it outside the state or country. Although some state RICO
statutes require criminal convictions before the government can seek forfeiture of assets, all
statutory means of protecting the property from dissipation should be invoked at the earliest point
in time.

Where assets, and particularly real property, are to be seized at the beginning of
civil litigation, property management and maintenance issues should be resolved prior to seizure.
If liens or mortgages against real or personal properties have been identified, consideration
should be given to how mortgage or loan payments will be made if the defendant/owner defaults.
If an ongoing business or other commercial enterprise is subject to forfeiture, provisions must
be made for the appointment of a receiver or some similar device for management of the entity
during the pendency of the litigation.

D. Pre-Filing Case Memorandum:
A Final Checklist

With the burdens imposed by extraordinary case loads and the demands of
complex litigation, drafting a pre-filing case memorandum may seem like an impossible luxury.
In civil RICO cases, however, it is imperative that the legal requirements of each claim against
each defendant be examined in detail one last time before the case is filed. It is also important
to review and, where necessary, research legal issues that are certain to arise in the case.
Careful preparation before filing will permit attorneys to concentrate on moving the case ahead,
rather than scrambling to research each new claim or legal issue asserted by the defense.

14



A pre-filing civil RICO memorandum should contain the following:

1. Identification of all defendants: This section should list each proposed
defendant’s name and known aliases, date and place of birth, and current and past addresses. It
should also describe each defendant’s:

a. criminal history;

b. history of administrative or civil enforcement violations;

c. connection with other prospective defendants;

d. organized crime ties;

€. financial information, including a schedule of all forfeitable assets
and other properties that might be available to satisfy a judgment;

f. connection to business entities or enterprises involved in the case.
In each category, all physical, demonstrative, or testimonial
evidence that will be used to prove those matters should be listed.
It is also helpful to note addresses and phone numbers for
witnesses, and the location of physical evidence that may be
introduced.

2. Summary of the case: This section should summarize the legal theories

upon which the suit is premised, the relief sought, and the evidence that will be used to prove

the case.

3. Summary of the facts: This section should contain a detailed statement
of the important facts in the case, including the testimony of each key witness. The events
involved in the case should be listed separately and chronologically, and all facts should be
supported by admissible evidence,

4. Statement of the law: This section should describe, in detail, how the
RICO elements will be applied to the facts in the case. It should include:

a.

b.

A precise formulation of the RICO enterprise;

A precise description of the pattern of racketeering: in a subsection
(1) or (2) case, the pattern should be generally described, but in a
subsection (3) case, the pattern should be articulated separately for
each defendant;

15



c. The RICO offense(s) that will be used;
d. The theories of forfeiture that will be invoked;
e. The relevant case law that supports each RICO aspect of the case;
f. The relevant case law, statutes, and court rules that will be used to
obtain the relief sought;
E. Any untested legal theories, difficult issues, or procedural concerns
5. Anticipated problems and defenses: This section should cover any

factual or evidentiary weaknesses in the case and identify defense theories and tactics that are
anticipated. Problematic areas that should be considered are:

a. Jurisdiction and venue;

b. Parallel proceedings;

c. Availability, authenticity, and custody of necessary records,
exhibits, and other evidence;

d. Availability and credibility of witnesses;

e. Discovery;

f. Admissibility of evidence, including consideration of issues such as
the use of suppressed evidence, privilege, elc.

6. Contacts with prosecuting agencies: This section should contain a

summary of contacts with prosecuting agencies and any agreements made with them regarding
the concurrent handling of civil and criminal cases.

7. Management plan for the litigation: This section should include the
case attorney’s and the case agent’s opinions on the proposed course of the litigation, and their
solutions to foreseeable problems. The management plan should also cover:

a.

An assessment of the legal, investigative, support and expert
resources needed and their availability;

The coordination of asset seizures;

The management of seized assets and a proposal for their ultimate
distribution;

16



d. The management of any ongoing businesses or entities, including
an assessment of the need for receiverships or trusteeships;

e. The protection of the rights of innocent third parties such as lien
holders and financial institutions; and

f. The protection of witnesses.
8. Draft of the complaint: A proposed complaint, along with any motions

for preliminary relief, seizure orders, liens or other matters, should be attached to the
memorandum.

17



2.
3.
4.

3.
6.

7.

8.

FOOTNOTES

Ariz. Rev. Stat. Ann. § 13-3212

18 U.S.C. § 1961 et. seq.

Chapter 895, Florida Statutes (1987); Section 895.02 (1).

See H.J. Inc., v. Northwestern Bell Telephone Co., ~ U.S._ (1989); Sedima,
S.P.R.L. v Imrex Co., 473 U.S. 479 (1985); Russello v. United States, 464 U.S. 16 (1983);
and United States v. Turkette, 452 U.S. 576 (1981).

Colo. Rev. Stat. § 18-17-101.

Section 895.02(4), Fla. Stat.: "Pattern of racketeering activity means engaging in at least
two incidents of racketeering conduct that have the same or similar intents, results, accomplices,
victims, or methods of commission or that otherwise are interrelated by distinguishing
characteristics and are not isolated incidents.,."

Or. Rev. Stat. § 166.715.

Ariz. Rev. Stat. Ann. § 13-2301(C){4).

"Pattern of criminal activity means two or more occasions of conduct;

(1)

2)

That:
@)

(ii)
(iii)
(iv)
Where:
(i)

(i)

(ifi)

Constitute criminal activity;

Are related to the affairs of the enterprise;

Are not isolated; and

Are not so closely related to each other and connected in point of
time and place that they constitute a single event; and

At least one of the occasions of conduct occurred after the effective
date of this Act;

The last occasions of conduct occurred within [insert period of
general criminal statute of Hmitations] excluding any period of
imprisonment served by any person engaging in the conduct, after
a prior occasion of conduct; and

...[A]t least one of the occasions of conduct would have been
chargeable or indictable as a felony under the [insert appropriate
reference], or if committed subject to the jurisdiction of the United
States or any state of the United States would constitute a felony
under the law of this state if committed in this state.
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10.  See Sections (i)-(iv) of Subsection (1), footnote 9, supra.

11.  Supra, at footnote 4.

12.  The offense patterned after Subsection A of the Federal RICO Act: 18 U.S.C. § 1962
(A).

13.  The offense patterned after Subsection (C) of the Federal RICO Act: 18 U.5.C. § 1962
(C).
14.  Those offenses patterned after Subsection (B) of the Federal RICO Act: 18 U.S.C. § 1962
(B).
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V. INTRODUCTION TO THE CIVIL RICO FORMS

This section of the manual contains examples of forms that have been used in
civil RICO actions brought by state and federal governments. Where possible, several different
examples from different states have been included.

Introducing each section is a practice commentary. These commentaries will
point out some of the practical legal and procedural issues that may arise in various stages of
RICO litigation; they do not, however, comment directly on the actual forms included in that
section. Again, the significant variations in state law and procedure require that an attorney
carefully consider the examples provided, and make appropriate changes. The forms will
provide an excellent starting point for that process.
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CIVIL INVESTIGATIVE DEMANDS

As was previously noted, investigative fact-finding in civil RICO cases is a
sensitive issue. In other cases pursued by Attorneys General as plaintiffs, such as consumer and
antitrust matters, secrecy may not be a factor in evidence gathering. In most civil RICO
litigation, however, the fact that the investigation itself is criminal in nature and is focussed on
high-level criminal activities makes the use of civil investigative demands (CID) or subpoenas
difficult. Even where the information sought is in the possession of third parties, the need for
confidentiality may preclude service of a CID.

To address the need to obtain bank records, telephone toll information and other
third party information during a civil RICO investigation, some states have enacted laws to
ensure secrecy. These laws mandate that the subpoenaed person or entity not disclose the
existence of the subpoena or CID for a specified period of time. In Florida, the Attorney
General may apply ex parte to a trial court for an order directing the subpoenaed individual or
entity to maintain confidentiality or risk punishment by the court for contempt [see Section
895.06, Florida Statutes (1987)]. If extensive use of CIDs is contemplated for civil RICO
investigations, statutory secrecy provisions like those mentioned should be considered.

The costs involved in a third party’s compliance with a CID or subpoena also
must be taken into account. Banks have been quite successful in obtaining legislation that
permits them to charge the government for retrieval and copying of information or records
requested pursuant to subpoena. If the law permitting such charges does not specify an amount,
it is preferable for the government agency to take the initiative in setting a reasonable level for
costs by specifying them in the body of the subpoena or in a transmittal letter. Should an
institution refuse to comply with the subpoena because of a disagreement about costs, the
requesting agency can bring the matter to the court’s attention via a motion for contempt.

One further word of caution. Where an Attorney General’s office has both
prosecutive and civil enforcement jurisdiction, it is important to be aware of any statutory or
case law-created prohibitions on the exchange of information between the prosecuting and civil
sections of the office. For example, information obtained pursuant to an electronic intercept
may not be available to civil litigators without a court order or may not be available at all until
disclosed in a criminal trial. Information obtained by a grand jury may have similar protection
from disclosure to civil enforcement units, However, most information obtained by law
enforcement investigators, either through investigation or search warrant, can be disclosed to
civil enforcement units without consequence. Any concerns regarding search warrant
information or documents can usually be resolved by requesting permission to disclose from the
judge who issued the warrant.






CIVIL INVESTIGATIVE DEMAND
UNITED STATES DEPARTMENT OF JUSTICE

CRIMINAL DIVISION
WASHINGTON, D.C. 20530

To

This civil investigative demand is issued pursuant to
18 U.S.C. § 1968, in the course of a racketeering
investigation, to determine whether there is, has been, or
may be a violation of

by conduct, activities or proposed action of the following
nature:

You are required by this demand to produce all
documentary material described in the attached schedule that
is in your possession, custody or control, and to make it
available at your address indicated above for inspection and
copying or reproduction by a custodian named below. Such
production shall occur on the day of
, 19 at a.m. p.m.

The production of documentary material in response to
this demand must be made under a sworn certificate, in the
form printed on the reverse side of this demand, by the
person to whom this demand is directed or, if not a matural
person, by a person or persons having knowledge of the facts
and circumstances relating to such production.

For the purposes of this investigation, the following
are designated as the custodian and deputy custodian(s) to
whom the documentary material shall be made available:

Inquiries concerning compliance should be directed to




Issued at Washington, D.C., this —_ day of

13 '

(Signature]

[Title]



Form of Certificate of Compliance */

I/We do hereby certify that all of the documentary
material ‘required by Civil Investigative Demand No.
which is in the possession, custody, or control of the
person to whom the demand is directed has been produced and
made available to a custodian named therein.

any documentary material otherwise responsive to this
demand which has been withheld from production under a claim

of privilege or otherwise has been identified as required
therein.

Signature

Title

sworn to before me this day of

Notary Public

# In the event that more than one person is responsible
for producing the documentary material called for by this
demand, the certificate shall identify the specific numbered
items for which each certifying individual was responsible.
In place of a sworn statement, the above certificate of
compliance may be supported by an unsworn declaration as
provided for in 28 U.S.C. § 1746.






SCHEDULE

Definitions

As used herein:

1. #*And” and "or” are terms of inclusion and not of
exclusion, and should be construed either disjunctively or
conjunctively as necessary to bring within the scope of this
schedule any document or information that might otherwise be
construed to be outside its scope. The term “each” includes
"every” and vice versa. The terms "a,” #an,” and "any”
include 7all,” and *all® includes ¥a,” ¥an,” and Pany.” All
of these terms should be construed as necessary to bring
within the scope of this schedule any document or
information that might otherwise be construed to be outsidé
its scope.

2. ~Document” means any written, recorded, or graphic
material of any kind, whether prepared by Yyour company or by
any other person, that is in the possession, custody, or
control of your company. The term includes but is not
limited to agreements: contracts; letters; telegrams; inter-
office communications; memoranda; reports; records;
instructions; specifications: notes; notebooks; scrapbooks;
diaries; plans; drawings; sketches; blueprints; diagrams;
photographs; photocopies; charts: graphs; drafts; minutes of
meetings, conferences, and telephone or other conversations
or communications; invoices; purchase orders; bills of

lading; publicatiens; transcripts of telephone



conversations; ledgers; financial statements: microfilm;
microfiche; tepe or disc recordings; and computer print-
outs. It also includes electronically stored data from
which information can be obtained either directly or by
translation thrbugh detection devicés or readers; any such
document is to be produced in a reasonably legible and
usable form. The term ”“document” includes the original
document (or a copy thereof if the original is not
available) and all copies which differ in any respect from
the original, including but not limited to any notation,
underlining, marking, or information not on the original.

3. "Identify” means (a) with respect to a natural
person, to state the person’s full name, employer, current
job title, business address and telephone number, and
residential address and telephone number; and (b) with
respect to any other person, to state its full name and
principal address and telephone number.

4. 7"Person” means any natural person, corporation,
firm, company, sole proprietorship, partnership, joint
venture, association, or other business or legal entity.

5. P"Relata to” or “relating to” means discussing,
describing, referring to, reflecting, containing, analyzing,
studying, reporting on, commenting on, evidencing,
constituting, setting forth, considering, recommending,
concerning or pertaining to, in whole or in part.

6. 7"You” or "your company” means (a) {name of

financial institution], its predecessors, successors,



groups, subsidiaries, divisions, and affiliates, and (b)
present :and former officers, directors, employees, agents
and other persons acting on behalf of it or its
predecessors, SUCCessors, groups, subsidiaries, divisions or
affiliates, including but not limited to consultants,
attorneys, or other agents having possession, custody, or
contrel of documents or information called for by this Civil
Investigative Demand.

7. The singular form of a noun or praonoun shall be
considered to include within its meaning the plural form of

the noun or pronoun so used, and vice versa.

Instructions

1. Unless otherwise specified, (a) the docunments
requested are documents prepared, written, sent, dated,
received or in effect at any time between January 1, 1981,
and the date of your company’s compliance with this Civil
Investigative Demand, and (b} the information reguested is
for the period between January 1, 1981, and the date of your
company’s compliance with this civil Investigative Demand.
Unless otherwise specified, any data shall be provided
separately for each calendar year, and the data for January
1, 1988, to the date of your compliance with this request

shall be provided separately for each month.



2. In responding to the requests for information in
this Civil Investigative Demand, preface each answer by
restating the specification and number to which the answer
is addressed.

3. If you are unable to answer a request for
information fully, or if precise information cannot be
supplied, (i) submit your best estimate or judgment, so
identified, and set out the source or basis of the estimate
or judgment, and (ii) provide such information available to
You as comes cleosest to providing the information requested
and explain why your answer is incomplete. Where incomplete
answers, estimates or judgments are submitted, and your
company knows of or has reason to believe that there are
other sources of more complete or accurate information,
identify or describe those other sources of information.

4. If any portion of any document is responsive to any
documentary request, then the entire document must be
produced. Documents produced pursuant to this Civil
Investigative Demand shall be produced in the order in which
they appear in your files, and shall not be shuffled or
otherwise rearranged. Documents that in their original
condition were stapled, clipped, or otherwise fastened
together shall be produced in such form. Please mark each
page with the initials of your company and number each page
consecutively beginning with "1.# These marks should be
placed at the lower right-hand corner of each page, but

should not be so placed as to obscure any information on the



document. We request that you place all documents produced
in file folders or othér enclosures bearing your name or its
abbreviation. We further request that you advise us in
writing, as to each document produced, the number of the
request to which it is responsive.

5. If you have any questions regarding the scope,
meaning, or intent of these requests for documents or
information, contact [Attorney name, phone number, and
address].

6. This Civil Investigative Demand for information is
made without our prior knowledge of what documents exist at
your company or the form in which information is kept. We
do not intend to impose any unnecessary burden on your .
company. Therefore, after you have reviewed each request
and determined what documents and information are available,
the form in which they are available, and the extent of the
search required to comply, we are prepared to discuss any
problem you may have that will avoid unnecessary burden in
complying with each redquest.

7. For each document withheld under a claim of
prig}lege, submit a sworn or certified statement from your
counsel or one of your employees in which you identify the
document by author, addressee, date, number of pages, and
subject matter; specify the nature and basis of the claimed
privilege and the specification of this Civil Investigative
Demand to which the document is responsive; and identify

each person to whom the document was sent, and each person



to whom the document or its contents, or any part thereof,

was disclosed..

If you refuse to provide an answer to any specification
pursuant to any claim of privilege, submit a sworn or
certified statement from your counsel or cne of your

employees setting forth tha nature and basis for the

privilege claimed.

o ac nta i s

Any and all documents relative to all accounts,
transactions, and dealings with, for, or on behalf of, or
under the control of the persons listed on Attachment A, in
those names, or under whatever designation entered,
including but not limited to the following:

1. Savings Accounts
a. signature card
b. monthly (or quarterly, etc.) account statements,
and ledger sheets
c. deposit tickets and individual deposit items
d. withdrawal slips, credit/debit memos
€. 1interest statements (Forms 1099, etc.)

2. Checking Accounts
a. signature card
b. monthly (or quarterly, etc.) account statements,
and ledger sheets
c cancelled checks (both sides)

d. deposit tickets, and individual deposit items, and
credit/debit memos

3. Certificates of Deposit
a. signature card
b. statements of account and ledger sheets
C. linterest statements (Forms 1099, etc.)
d. deposit items and withdrawal items

4. Credit cards (BankAmericard, Visa, MasterCharge, etc.)
a. applications
b. account statements (monthly, quarterly, etc.)
C. purchase slips and charges on account



5. All loans, including but not limited to perscnal
installment, signature’ {passbook}, auto, and chattel loan
accounts

a. loan applications and credit reports
financial statements
clesing statements
payment ledgers
cancelled checks for proceeds of loan

record of collateral utilized

Mo QLoD

6. Notes (30, 60, 90-day, etc.)
a. loan applications and credit reports
b. financial statements
c. closing statements
d. payment ledgers

7. Mortgage Accounts
a. loan applications and credit reports
b. financial statements
c. closing statements
d. payment ledgers

,’ ,

8. Safe Deposit Boxes
a. contracts and signature cards
p. records of access

9. Certified. Cashier‘s and 32ank Checks
10. Bank ‘2ney Orders, Personal Money Orders

11. Trust Aceounts

signature cards

trust agreements

checks for distribution from trust account
deposits to account

statements of income and transactions

00w

12. Correspondence
13. Credit and Debit Memos

14. Individual Retirement A&pounts (IRA)} and similar
accounts-

a. signature card

b. IRA (or similar) contract/agreement

c. monthly (or_qﬁérterly, etc.) account statements and
ledger sheets:
deposit tickets and individual deposit items
withdrawal slips, penalty (or similar) notices
interest/earnings statements
elections, designations as to year of deduction

O rh 0 O

15. Ready Money Accounts



l6. Records in regards to investment Counseling and/or
brokerage services provided '

17. Teller proof sheets

18. Letters of credit issued and received
19. Currency transaction reports

20. Records of wire transfers both:

1. domestic and
2. international

with any of the persons listed in Attachment A, individually
or with others, as either:

l. sender or
2. receiver

or by any :gent, employee, or nominee acting on their
behalf, specifically including:

2. customer orders and instructions, signature cards and
authorizations

b. correspondence, notes and memoranda, and letters of
credit

c. tape recordings of telephone orders

d. hard copy wire transfers sent or received, wire transfer
orders, records of transmittal or receipt, and terminal
sheets

€. records of source or disposition of wired funds, account
charged or credited, method of payment, cash receipt,
(microfilm) copy of check received, credit memos, debit
memos, charge or credit slips, deposit slips, withdrawal
slips, statements of account

f. work.copies and call-in sheets

d. customer-signed s=lips, account authorizations, and
telephone order authorizations

Attachment A

(list names of persons or entities whose
records you are seeking]



THE COMPEAINT

Drafting a civil RICO complaint is no easy task. The complaint must explain how
each individual violated the provisions of the statute, what assets are related or traceable to those
offenses, and what type of relief is requested. The drafting process forces the distillation of an
often complex set of facts into a clear description of the RICO violations involved, and the
connection between those activities and the remedies sought. All of this must be done with a
thorough understanding of your state statute’s definition of a RICO offense, and with an
understanding of what evidence will link the defendants’ assets to the theories of forfeiture or
injunctive relief described in the complaint.

It is also important to be familiar with your state’s rules of civil procedure and
any statutory or case law that could affect handling of the case (for example, the rules and laws
related to filing of lis pendens against real property). A great deal will depend upon whether the
civil provisions of your RICO act give the court broader authority to act in RICO cases than it
would have in all other situations, If, for example, your state RICO statute allows the trial
court to enjoin violations of the statute by issuing "appropriate” orders, it can be argued that the
court has broader authority to control the defendants’ activities and assets than might ordinarily
be available under state injunctive procedures. It may still be necessary, however, to utilize
state procedural rules to secure an ex parte temporary restraining order where the RICO act does
not articulate a special kind of proceeding.

In regard to the structure of the complaint, state procedural requirements should
be followed. Generally, this will include a statement of jurisdiction, a description of the parties
involved that includes sufficient information to articulate venue (if venue is based upon the
residence of a defendant), the factual basis for the complaint, the various RICO provisions
violated by those facts, and a demand for relief. One unique allegation that is found in most
civil RICO complaints is a complete legal description of any real property subject to forfeiture;
some courts have required that real property forfeitures be plead with particularity to properly
notify owners of the claim, so it is wise to preclude an attack on the complaint by including
property descriptions.

With basic notice pleading, relatively little detail is needed to withstand a motion

to dismiss. Some federal courts, however, have required that certain matters, such as the
enterprise and each defendant’s pattern of racketeering activity, be plead with some particularity.
It may therefore be wise to avoid merely tracking statutory language and to provide the court
with sufficient facts to clearly describe all necessary elements of the RICO case.
Where state RICO acts are silent as to the nature of the forfeiture permitted, it is probably safe
to assume that either in_rem or in personam actions are permissible. In an in rem action, the
government is proceeding only against the property for its participation in the offense. Some
states have used this theory to forfeit property that was used in the course of a RICO violation,
but may be owned by a fictitious person or entity that could not be made a party to a RICO




lawsunit. Choosing an in rem cause of action would preclude the court from using its injunctive
powers against individuals to, for example, restrain them from dissipation. As a practical
matter, where the property owner is fictitious or not a participant in the RICO enterprise, the
filing of lis pendens and, where available, RICO lien notices will adequately protect the property
from dissipation. Other personal property that becomes the subject of an in rem RICO action,
such as automobiles, boats, and airplanes, should be seized and maintained by the government
until resolution of the litigation.

As noted above, the primary vehicle for most civil RICO litigation is a lawsuit
naming people and other legal entities as defendants. Again, the benefit of proceeding against
individual defendants is that they are brought under the court’s jurisdiction by naming and
serving them in the case. The court will then have the authority to require the defendants’
compliance with orders restricting the use or dissipation of certain assets, and will have the
ability to place complicated assets such as businesses under the court’s supervision.

To ensure that the court has jurisdiction over all parties having an interest in or
custody of assets subject to forfeiture, it is usually necessary to name them as defendants in the
case; if such individuals or entities are not before the court as part of the litigation, it is
difficult, if not impossible, to enforce orders directing them to do something. The problem that
immediately arises is the potentially harmful effect of naming an innocent bank, attorney, or
corporation as a defendant in a civil racketeering complaint. It is therefore advisable to attempt
to enter into written agreements with such individuals to provide for their cooperation when that
can be done without breaching the confidentiality of the investigation. Where such agreements
are not possible, it may be advisable to name non-racketeering defendants in a special category
in the style of the case (e.g., "property interest defendants").

It should also be remembered that the court’s authority to act will depend upon
the government’s ability to prove the nexus between the illegal activities of the defendants and
the assets in question. These proofs must be made in an abbreviated form at the initial stages of
the litigation if preliminary relief is sought to protect assets. It is therefore important to
anticipate the need for such evidence, and to be prepared to proceed with a hearing regarding
preliminary relief immediately upon filing the case.



COHPLATET POR FOEFEITURE (IH PERSCHAM)

IN THE CIRCUIT COURT ¥ THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR DADE COUNTY, FLORIDA.

STATE (F FLORIDA,
DEPARTMENT (F LEGAL AFFAIRS,
Plaintiff

VB. Case Ho.
A.B.; C.D.y B.F.; G.H., as
Trustee; XXX, IRC., a Florida
corporation; and %22, H.V., an
alien business organization,
DPefendants.

/

COMPLAINT

Plaintiff, STATE OF FLORIDA, DEPARTMENT CF LEGAL
AFFAIRS, brings'thia civil actjon for forfeiture and other
statutory relief under the Plorida RICO (Racketeer Influenced and

Corrupt Organjzation) Act, Ch. 895, Fla. Stat. (1985), and says:
JURISDICTION
1. This Court has jurisdiction pursuant to the
provisions of §895.05, FPla. Stat. (1985).

PARTIES

2. Plaintiff, STATE (F FLORIDA, DEPARTHMENT (F LEGAL
AFPAIRS, is authorized to bring this action by §895.05(5), Pla.
Stat. (1985)..

3. Defendant A.B. is a resident of the State of

Florida residing at [address].

4. Defendant C.D. is a resident of the State of New
York whose address is [address]. C.D. is engaged with the
other individual Defendants in various business ventures in the

State cof Florida, and alsc owns real property in the State of

-1-



Florida, as described in this Complaint. C.D, is subject to the
process of this Court under §§48.181 and 48.193, Fla. Stat.
(1985).

5. Defendant E.P. is a resident of the State of
Florida who ia currently a fugitive. His last known address is

[address].

6. Defendant G.H. is a resident of the State of
Florida reeiding at [address]. G.H. holds title to real property
as trustee for the individual Defendants, and is sued in his

capacity as trustee.

7. Defendant XXX, INC., is an active Florida
corporation for profit having its principal place of business at

{addreasn].

8. Defendant 222, N.V., is an alien business
organization ostensibly organized under the laws of the
Netherlands Antilles, but transacting business and owning real
property in the State of Florida. 22Z, N.V., has failed to
maintain a registered office and registared agent, in violation

of the reguirements of §607.325, Fla. Stat. (1985).

FACTS COMMON TO ALL COUNTS

9. Beginning in March 1981 and continuing through and
including June 1984, Defendants A.B., C.D. and E.P., combined, as
a group of individuals associated in fact although not a legal
entity, for the object and purpose of possessing, importing and
trafficking in cannabis in the State of Flerida. This
combination of persons constitutes an "enterprise® as defined in
§895.02(3), Ela. Stat. (1985). 1In furtherance of the affairs of

the enterprise Defendants committed the following acts:

190, |[First Predicate Crime and specific statute

violated]



ll. [Second Predicate Crime and Additional Predicata

Crimes and specific statutes violated]

12. The conduct described in paragraphs 10 and 11 above
evidence similar intents, results, accomplices, and methods of
commission, and are otherwise interrelated and not isclated
incidents, so as to form a “pattern of racketeering activity® as

defined in §895.02(1) and (4), Fla. Stat. (1985).

COUNT I

13. This is a claim for civil relief for violation of
§895.03(1), Fla. Stat. (1985)., The allegations of paragraphsa 9

through 12 are incorporated by reference.

l4. Defendants A.B., C.D. and E.F, with criminal intent
received proceeds derived, directly or indirectly, from the
pattern of racketeering activity described above, and used or
invested, directly or indirectly, such proceeds in the
acquisition of title, rights, interest or equity in real
property, and in the establishment and operation of the Defendant

corporations, in violation of §895.03(1), Fla. Stat. (1985).

15. Defendant A.B. used the proceeds of the pattern of
racketeering activity to purchase the following described rezl

property, held in trust for him by the Defendant G.H.:
{legal description]
16. Defendant C.D. used the proceeds of the pattern of
racketeering activity to acquire the following described real

property in his own name:

[legal description]



17. Defendant E.F. used and invested the proceeds of
the pattern of racketeering activity to form the corporate
Defendant XXX, Inc. XXX, Inc., used the illegally invested funds

to acquire the following described real property:
[legal description]

18. Defendants A.B., C.D., and E.P. used and invested
the proceeds of the pattern of racketeering activity to form or
acquire the corporate Defendant 222, N.V. 222, N.V., used the
illegally invested funds to acquire the follﬁuing described real

property:
[legal description]

19. The real property described in paragraphs 15
through 18 above was derived from or realized through conduct in

viclation of the RICD Act.

COouNT 11

20. This is a claim for civil relief for violation of
§895.03(3), Fla, Stat. (1985). The allegations of paragraphs 9

through 12 are incorporated by reference.

21. The Defendants A.B., C.D. and E.F. were associated
with the enterprise described in paragraph 11, and conducted or
participated, directly or indirectly, in that enterprise through

a pattern of racketeering activity, as described in paragraph l2.

22. The following described property was used as an
off-loading site for the cannabis trafficking operations

described in paragraphs 10 and 1l:

[legal description]
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23. The following described property was used as a
hidden stash house and meeting place in the cannabis trafficking

operations described in paragraphs 10 and 1l:
[legal description]

24. The corporate Defendants XXX, INC., and 2%22Z., R.V.,
and the respective corporate assets thereof, were intended for
use to conceal or launder the proceeds of the cannabis
trafficking operatione described in paragraphs 10 and ll. The
corporate assets intended for use in this process included the

following described real property:

{legal description]
!
25. Defendants realized the real property described in -
‘paragraphs 15 through 18 above with the proceeds of the cannabis

trafficking operations described in paragraphs 10 and 11 above.

26. Defendants have used the proceeds from their
violation of the RICO Act to purchase, invest in, acquire
interests in, and improve other real property; to purchase motor
vehicles, aircraft and other tangible personal property; to
establish bank accounts and acquire securities, receivables and
other intangible property; and to make loans, bailments and
gifts, the further descriptions of which cannot be ascertained by

Plaintiff at the time of filing this Complaint.

27. The properties described in paragraphe 15 through
18, and 22 through 26 above were used, intended for use, derived

from or realized through conduct in violation of the RICO Act.
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RELIEF

Plaintiff requests the Court to grant the following
relief;

(1) Subject all Defendants' real and personal property
to Court supervision, and order Defendants to refrain from
disposing of, transferring, relocating, dissipating or otherwise
altering the status of said properties without prior approval of
the Court, during the pendancy of this action, under §895.05(5),
Fla. Stat. (1985);

(2} Order forfeiture of all real property described in
the Complaint to the State of Florida, pursuant to §895.05(2),
Pla. Stat. (1985);

(3) Order forfeiture aof all corporate stock in the
corporate Defendants to the State of Florida, pursuant to

§895.05(2), Fla. Stat. (1985);

(4} Order forfeiture of the corporate charter of the
corporate Defendant XXX, INC,, pursuant to §895.05(l)(e), Fla.
Stat. (1885);

{3) Order a money judgment against Defendants in an
amount equal to the fair market value of any property subject to
forfeiture which Defendants have rendered unavailable for
forfeiture after the filing of this action, under §885.05(2),
Fla. Stat. (1985).

(6} Award Plaintiff such costs of investigation and

litigation, including attorneys fees, as may be taxable by law.

(7} Retain jurisdiction to direct the proper
distribution of the proceeds of forfeiture pursuant to §895.09,

Fla. Stat. (1985}.

(8) Award other relief the Court deems appropriate.



COMPLAINT FOR FORFEITURE (IN REM)

IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR DADE COUNTY, FLORIDA

IN RE: The Forfeiture of

Real Property Located in Dade

County, Florida, more particularly Case No.
described as [legal description].

COMPLAINT

Plaintiff, STATE (F FLORIDA, DEPARTHENT CF LEGAL
AFFAIRS, brings this civil action for forfeiture under the
Florida RICC (Racketeer Influenced and Corrupt Organization) Act,
Ch. B95, Fla. Stat. (19B85), and says:

1. This Court haz jurisdiction pursuant to the

provisions of §895.05, Fla. Stat. (1985).

2. Plaintiff, STATE OF FLORIDA, DEPARTMENRT OF LEGAL
AFFAIRS, ias authorized to bring this action by §895.05(5), Fla.
Stat. (1985).

3. The real property sought to be forfeited in this
action is located in Dade County, Florida, and is more

particularly described as follows:
[legal description]

4. The above described property is presently owned by
X.Y.Z., Inc., pursuant to a deed dated October 12, 1984, and
recorded in the records of Dade County st O.R. Book '

Page .

5. The present owner, X.Y.2., Inc., has no equitable
interest in the subject premises, but ig merely a straw or alter
ego for one or more members of the illegal enterprise described

helow.



6. The following additional persons may claim an

interest in the subject property:

{a) A.B. is a resident of the State of Florida residing

at [address].

(b) C.D. is a resident of tha State of New York whose

address is [address].

(c) E.F. is a resident of the State of Florida who is

currently a fugitive. His last known address is [address].

{d) SUNSHINE BANK of FLORIDA, INC.,‘a Florida
corporation, holds a Mortgage dated July 1, 1980, and recorded in

the records of Dade County at O.R. Book . Page .

FACTS

7. Beginning in March 1981 and continuing through and
including June 1984, the aforenamed A.B., C.D. and E.F. combined,
as a group of individuals associated in fact although not a legal
entity, for the object and purpose of possessing, manufacturing
and trafficking in cocaine in the State of Florida. This
combination of persons constitutes an "enterprise® as defined in
§895.02(3), Fla. Stat. (1985). In furtherance of the affairs of

the enterprise they committed the following acts:

B. ({[First Predicate Crime and specific statute

viclated]

9. [Second Predicate Crime and Additional Predicate

Crimes and specific statutes violated]

10. The conduct described in paragraphs 8 and 9 above
evidence similar intents, results, accomplices, and methods of
commission, and are otherwise interrelated and not isoclated
incidents, so as to form a "pattern of racketeering activity" as

defined in §895.02(1) and (4), Fla. Stat. (l985).



1l. A.B., C.D. and E.F. were associated with the
enterprise described in paragraph 7, and conducted or
participated, directly or indirectly, in that enterprise through
a pattern of racketeering activity, as described in paragraph 10,
in vicolation of the Florida RICO Act, §895.03(3), Fia. Stat.
(1985).

12. The subject premises were used ar intended for use
in connection with the violations described above as a laboratory
for the manufacture of cocaine; as a storage site for materials
used in connection with such manufacturing process; as a storage
site for the manufactured product; and as a front to conceal the
foregoing activities through the appearance of legitimate use.
The property is subject to forfeiture as property used or
intended for use in the course of a RICO Act violation, under

§895.05(2}, Pla. Stat.

RELIEF

Plaintiff requests the Court to grant the following
relief:

(1} Order forfeiture of the subject property, subject
to the rights of any innocent persons duly established in this

cause, pursuant to §895.05(2), Fla. Stat. (1985);

{(2) Retaln jurisdiction to direct the proper
distribution of the proceeds of forfeiture pursuant to §895.09,

Fla. Stat. (1988),

(2) Award other relief the Court deems appropriate.






COMPLAINT FOR DAMAGRES AND IHJﬂHCTIVB RELIE?

IN THE CIRCUIT COURT CF THE
ELEVENTH JUDICIAL CIRCUIT, IN
AND FOR DADE COUNTY, FLORIDA.

CITY CF DADESVILLE,
Plaintiff,

vs. ‘ CASE NO.

A.B., C.D., E.P., and XYz,
Inc., a Florida corporation,

Defendants.

COMPLAINT

Plaintiff, CITY OF DADESVILLE, brings this civil action
for danages, injunction, and other statutory relief under the
Florida RICO (Racketeer Influenced and Corrupt Organization) Act,

Chapter 895, Fla. Stat. (1985}, and says:

JURISDICTION
l. This Court has jurisdiction pursuant to the
provisions of §895.05, Fla. Stat. (198B5).
PARTIES

2. Plaintiff, CITY OF DADESVILLE, a municipality within
Dade County, Florida, is authorized to bring this action pursuant

to the provisions of §89%5.05(7), Fla. Stat. {1985).

3. Defendant A.B. is a resident of the State of Florida

residing at [address]j.

4. Defendant C.D. is a resident of the State of Florida

residing at jaddress].
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5. Defendant E.F. is a resident of the Staﬁe of Floride

residing at (address}].

6. Defendant XYZ, Inc., i8 a Florida corporation for
profit having its principal place of business at [address].
Defendant A.B. is.the pregident and chief executive officer of
RXY¥Z, Inc. Defendant C.D. is an employee of XYZ, Inc., who keeps
books and records, issues invoices, and accounts for receipts.

Defendant E.FP. is a supplier of raw materials to XYZ. Inc.

FACTS

7. The Defendant XYZ, In¢., is engaged in the
manufacture and installation of bulletproof glass windowa and
doors. In August 1983 the CITY OF DADESVILLE, awarded X¥Z, Inc.,
a contract to manufacture and install glass windows and doors for
two city buildings. The contract authorized XYZ, Inc., to submit
invoices for payment as the work progressed, and to be paid
pursuant to such invoices on a "cost-plus~-percentage” basis. The
contract imposes a duty to verify on each invoice submitted that
the costs of supplies reported thereon were actually and
necegsarily -incurred, and that they reflect the market price for
such supplies of like quantity and gquality. The contract is

attached hereto as Exhibit A.

8. The Defendant E.P. supplied sand to Defendant XYZ,

Inc., to manufacture bulletproof glass for the contract.

3, The Defendants A.B., C.D. and E.F. planned and
participa;ed in a scheme whereby E.F. knowingly submitted
inflated invoices for sand to Defendant XY¥Z, Inc.; C.D. processed
and paid these invoices, knowing them to he £alse; and C.D.
thereupon submitted inflated invoices to the CITY OF DADESVILLE

for payment under the contract.
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10. Specifically, the Defendant C.D. knowingly
submitted false invoices to the CITY OF DADESVILLE on the

following dates with the following overcharges:

{a) On [date] C.D. submitted a verified invoice for
performance of the contract on {[building], said invoice stating
that the sand purchased from E.F. for performance cost [amount],
when in fact C.D. knew comparable sand was readily available from

other suppliers at [amount].

(b} On [date] C.D. submitted a verified invoice for
performance of the contract on [building], =aid invoice stating
that the sand purchased from E.F. for performance cost [amount],
when in fact C.D. knew comparable sand was readily available from

other suppliers at [amount].

In each of the foregoing acts Defendants C.D. and E.F. knowingly
obtained or used, or endeavored to obtain or use, property of the
CITY with intent to temporarily or permanently deprive the CITY
of the right to the property or the benefit therefrom, or to
appropriate property to their own use or to the use of a person
not entitled thereto, in vielation of §812.014(1), Fla. Stat.

{1983).

11. When T.U., an employee of the CITY OF DADESVILLE
audictor's office, guesticned the payment of the invoices on
|date], the Defendants A.B., and C.D. corruptly offered T.U. a
pecuniary benefit not authorized by law for the future
nonper formance of his duty, i.e., to induce T.U. not to report

the overcharge, in violation of §838.016(l), Fla. Stat. (19813).

12. When T.U. refused to accept the corrupt pecuniary
benefit offered by Defendants on [date]}, the Defendant C.D.
intentionally caused bodily harm to T.U. by shooting at him with
a firearm and wounding him, in violation of §78B4.045(1) (b)), Fla.

Stat. (19813).
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13. The CITY (Ff DADESVILLE has paid the false invoices,
and as a result, has been damaged in the amount of [amount] for
avercharges. The CITY has alsc paid hospital and medical
expensas and workers compensation for T.U., and has been
subrogated tc all claims of T.U., and has by virtue thereof been

damaged in the additional amount of [amount].

RICO VIOLATION

14. The Defendant X¥2, Inc., is an "enterprise™ within
the meaning of §895.02(3), Fla., Stat. (1985).

15. The unlawful acts deacribed in paragraphs 9 through
12 have the similar intents, results, accomplices, victims or
nmethods of commission, or are otherwise interrelated and not
isolated incidents, so as to constitute a "pattern of
racketeering activity" within theumeaning of §895.02(4), Fla.
Stat. (1985).

16. The Defendants A.B., C.D., and E.F. were associated
with the enterprise XYZ, Inc., and conducted or participated in
the enterprise directly or indirectly through a pattern of
racketeering activity, in violation of §895.03(3), Fla. Stat.
{1985).

REL IEF

Plaintiff requests the Court to grant the following
relief:

{1} Enter its judgment in favor of the Plai