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INTRODUCTION

In the last five years, efforts in both houses of the Leg.islatu_re l}ave pusl;ed New York
closer and closer to the passage of a death penalty. During this time, shrill voices have
argued every major proposition with reference to tk}e death .pena.lty except one—its
actual cost. The floor debates during this period of time provide 11tt1e hard cost data,
but, as will be seen, they make clear that the death penalty Wlll call. for the most
irrational and disproportionate expenditure of energy and money in the history of crim-
inal justice in this state.? o ' _

Despite this reality, one searches in vain for legislative information on 'the subject
of actual cost. The memorandum in support of this year's de'ath.penalllty bill (§.7600/
A.9379), as in the past, states that there are ''no .fiscal implications.” Yet, as la'ge as
the end of March 1982, the Senate sponsor of the bill reportedly c_hd not kno_w Fhe fiscal
implications of the death penalty.? The Senate Research Service states in its death
penalty briefing paper, ‘‘Insofar as the fiscal implications of the death penalty are_colr’1;
cerned, the costs of its imposition and the related appeals process are uncertain.
Likewise, though the New York State Department of Correctional Services has recognized
the issue,* it has not projected costs under a death penalty statute.® o

At a time when New York State is under tremendous fiscal constraint in its efforts
to deliver basic human services, it is ironic that no one in government has attempted
to assess and project the actual cost of a death penalty here.

Conventional wisdom suggests that it is less expensive to execute a person than to
imprison a person for life. Conventional wisdom is wrong. As Mr. Justice Marshall
stated in Furman v. Georgia, 408 U.S. 238, 357-8 (1972}: .

'As for the argument that it is cheaper to execute a capital offendqr
than to imprison him for life, even assuming that such an argument, if

1 The New York State Defenders Association opposes the death penalty for any crime bgcause itis unmor.:sl,
discriminatory, and inevitably capricious. The penalty provide:s, and wﬂl always pI‘OYldC,. the opportunity
for masking racism and prejudice. Its history marches in step with the history o_f genocide; its cadence is the
cadence of expediency; its failure, the failure of humankind. The death penalty is obscene violence. There is
no excuse for its existence, and someday it will be abolished.

t by this paper retreat from these positions. _ ]

}Zetgg <1:](c>’urh?; of t}fisppaper, we will commlt)ant on sections of the dgath penalty bill, and, in particular, on
those sections dealing with publicly supported defense representation fgr tpe poor. Nothing we say here
should be read as approval of the bill or an appraisal of its ultimate cgqstltutlonallty. We are reporting cost
data, and that is the purpose of this paper. It is important fo'r state officials and the pt{bllc to know the price
tag which is attached to capital punishment. The costs outhnet_i here are the bottom_ line. Because death has
been held constitutionally to require greater procedural protectious, Gardner v. Florida, 430 U.S. 349 | 1977);
Gregg v. Georgia, 428 U.S. 153 {1976}; Woodson v. North Carolina, 428 U.S. 280 (1976}, legally required
procedures and their attendant costs will continue to escalate.

2 Legislative Gazette, March 29, 1982, at 8, col. 1.
3 SENATE RESEARCH SERVICE, IssUES IN Focus, No. 82-48, DEATH PENALTY 4 {Jan. 28, 1982).

4 In July 1978, New York's Department of Correct@onal Services reported, but diq not evalpatehthe arlxln-
death penalty position that, ''. . . capital punishment is more cgstly from an economic \(1ewp<,)'mt than other
alternatives if all costs are counted, including court, prosecution, defense and correctional.’’ DEPARTMENT
oF CORRECTIONAL SERVICES, D1v. OF PROGRAM PLANNING, EVALUATION AND RESEARCH, OVERVIEW OF DEATH
PENALTY AND REVIEW OF ARGUMENTS FOR AND AGAINST I15 Use 9 (July 1978).

$ Significantly, states with a death penalty cannot afford the "luxury'’ of non-examination. The Leg1§lgtgre
of F?i)grxilcllfalcﬁnoxzs full well the projec?tion o)f, costs made by Louie L. Wainwright, Director, Florida Division
of Corrections. Florida projects an expenditure {absent inflation) of more than $57 million by the year 2000
just to maintain the death row population. BUREAU OF PLANNING, RESEARCH AND STATISTICS, STATISTICAL FACTS,
No. SF-80-9, FLoriDA DEp'T. oF CORRECTIONS—DEATH Row ANALYSIs 2 {Aug, 29, 1980),
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true, would support a capital sanction, it is simply incorrect. A dispro-
portionate amount of money spent on prisons is attributable to death
row. Condemned men are not productive members of the prison com-
munity, although they could be, and executions are expensive. Appeals
are often automatic, and courts admittedly spend more time with death
cases.

"'At trial, the selection of jurors is likely to become a costly, time-
consuming problem in a capital case, and defense counsel w'll reason-
ably exhaust every possible means to save his client from execution,
no matter how long the trial takes.

"‘During the period between conviction and execution, there are
an inordinate number of collateral attacks on the conviction and attempts
to obtain executive clemency, all of which exhaust the time, money,
and effort of the state. There are also continual assertions that the
condemned prisoner has gone insane. Because there is a formally estab-
lished policy of not executing insane persons, great sums of money
may be spent on detecting and curing mental illness in order to perform
the execution. Since no one wants the responsibility for the execution,
the condemned man is likely to be passed back and forth from doctors
to custodial officials to courts like a ping-pong ball. The entire process
is very costly. ’

""When all is said and done, there can be no doubt that it costs more
to execute a man than to keep him in prison for life.”” (Footnotes
omitted.) (Emphasis supplied.)

The authority of Mr. Justice Marshall’s assertions,¢ as well as other recent work,’
indicate in general terms, but without contradiction, that a criminal justice system
with the death penalty is inordinately more expensive than a criminal justice system
without the death penalty.

Seventeen years ago, the State of New York Temporary Commission on Revision of
the Penal Law and Criminal Code, in its report recommending the abolition of the
death penalty in New York State, said:

“. .. [O]wing to their importance, capital cases take longer to litigate
at the trial level and obstruct the general administration of criminal
justice accordingly; . . . the appellate ramifications are intricate and
extensive; . . . the pursuit of other post-judgment remedies leads to
many courts, both state and federal, involving substantial segments of
the judiciary; . . . the battle to save the ‘doomed’ man reaches into
the executive branch of the government; and, in general, . . . capital
cases are disruptive of the orderly process of criminal justice.***[W]hat-
ever aspect of the death penalty one examines, one finds nothing but

¢ T. THOMAS, THis Lire WE Take 20 (3d ed. 1965); B. ESHELMAN AND F. RiLey, DEATH Row CHAPLAIN 226
[1962]); Caldwell, Why Is the Death Penalty Retained, 284 ANNALS 45, 48 (Nov. 1952); McGee, Capital
Punishment as Seen by a Correctional Administrator, 28 Fep, PRoBATION, No. 2,at 11, 13-14 {June 1964};
Sellin, Capital, Punishment, 25 Fip. ProsATION, No. 3, at 3 (Sept. 1961); Slovenko, And the Penalty Is {Some-
times) Death, 24 ANTIOCH Review 351, 363 {1964); Bailey, Rehabilitation on Death Row, in BepAU, THE
DEATH PENALTY IN AMERICA 556 (1967 rev. ed.); T, ARNOLD, THE SYMBOLS OF GOVERNMENT 10-13 (1935). See
also: Stein v. New York, 346 U.S. 156, 196, 73'S.Ct. 1077, 1098, 97 L.Ed. 1522 (1953) (Jackson, ].J; cf. Reid
v. Covert, 354 U.S. 1,77, 77 8.Ct. 1222, 1261-1262, 1 L.Ed.2d 1148 {1957} {Harlan, ]., concurring in result}:

Witherspoon v. lllinois, 391 U.S, 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 {1968); Caritativo v. California, 357
U.S, 549, 78 §.Ct. 1263, 2 L.Ed.2d 1531 {1958).

? Nakel, The Cost of the Death Penalty, 14 Crim, L. BuLL., No. 1, at 69 {Jan. 1978). See also the newly
revised BEDAU, THE DEATH PENALTY IN AMERICA (3rd ed. 1982)
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. . .
obstruction, confusion and waste.

The Commission saw early on the direction of capit:gl litfigatii)n i.n the Unitf)er?usrga'fz
i inevi of the then developing mora
and, accepting the inevitable consequences : ' or .
exec’utionfﬂ rejected the death penalty as an inappropriate adjunct to the a(cllmﬁl:sterizlc;n
of criminal justice. Since 1955, while we have lived Wlth and without a death p v
in New York State, and in recent years while we have vigorously debated its reemergence,
4 . I3 _

there has been no systematic effort to identify and compute costs. T his paper is a pre
liminary examination of those costs.

H
8 STATE OF NEW YORK TEMPORARY COMMISSION ON REVISION OF THE PENAL LAW 7AN1139 gsRIMINAL Copg, FOURT
INTERIM REPORT: SPECIAL REPORT ON CAPITAL PuNIsHMENT, LEG. Doc. No, 25, at9 ( ).

i ions i i ded by litigation in the federal courts
9 1967 until 1977, executions in the United States were suspen : I
seelfir):c\) mthz resolution of lconstitutional challenges to the death penalty. The Umt.ed States Sug;:xtri\le Eg:lxtt},'
ina plgrality opinion, declared in Furman v. Georgia, 40? uU.s. ZbSS (197%), E}ﬁavtv taisls;(;;tgggsgﬁ cath é’tly lty
i tituted cruel and unusual punishment because dea ]
?;a?ﬁ?zgsl:sc?gffgféa‘;o?;;élazds. The rare, unpredictable, dlscret{onsxg use oé the t§et1n:it;?1n é)factlzalt‘];giwdf
i ighth and 14th Amendments to the United States Lonstl ution. ! -
deergeist%:égéattz E‘l?uij:;ihby enacting either mandatory death statutes or Henided d1scrztlo}r: s;anizel; :
311}];?ch utIijlized bifurcated trial procedures to deter{;néne2 gbnlg lacr)lchtghféll p&?ft;ﬁ::enmréggaltg; ,dte a:h ;gnalty
Court muled in Woodson v. North Carolina, 428 U.S. 280, , that the mendatory deadt B ey
i unconstitutional because it treated all convicted p t .
g?xiiif;rifituifggﬁ;iirﬁi?n;”sagut as members of a faceless, undifferengated.mis;St% bse it;lye.(gtge;lﬂtotgzegéﬁl:i
inflicti day, in Gregg v. Georgla, .S. 76),
infliction of the penalty of death.”” On th‘e same day, in Greg orgia, 428 U8, 180 e, and make
tanided discretion’’ statutes which requued. objective standa guide, e,
?zﬂ?grllillf:évfewable the process of imposing death. Since Gregg, more than a dozen substéntl'il f)ﬁ);egﬁzﬁ
issues have been decided on behalf of defendants by the United States Supreme Court. Capita g
routinely raises those and other constitutional questions at every stage of review.

e e e A MR TR T

PARTL

THE NATURE OF DEFENSE SERVICES UNDER THE PROPOSED
DEATH PENALTY BILL

One of the great concerns of the New York State Defenders Association concerning
the implementation of the death penalty in New York is whether or not the repre-
sentation of the poor in death cases will be adegquate. The current delivery mechanism
for public defense services is clearly inadequate to a death penalty. The County Law
leaves to each county responsibility for the development of its own system of defense
services. The result is that a crazy quilt of county defender systems exists in the state.
The services are insulated, autonomous and unregulated. Resources differ from county
to county. It follows that the adequacy of defense representation differs from county
to county as well. 10

The problems of the system have not gone unnoticed in the legislative debate con-

cerning the death penalty in New York. Some representative comments from the
Assembly and Senate floor debates follow:

""The facc is, ladies and gentlemen, we will look at the defense capa-
bility. Throughout New York State today there are 20 counties that
have ... no. .. investigators to help in any case, much less a capital
case . . . Nine counties have one investigator available, four of them
have two and four have three. Forty-one of our counties—over two-
thirds, do not have the investigative capability that the defense attorney
needs to defend his client.’”’ [Emphasis supplied.)!!

""We are talking in many instances of assigned counsels who are paid
very little money by any contemporary standard. We are talking about
a system where the defense really doesn’t have the ability to investigate
. . . ***that's the question you are asking yourself, and that's the

question each of us has to ask ourselves before we vote on this bill. . . .”
{Emphasis supplied.}!2

'Forty-six counties have asked the New York State Public {sic) De-
fenders Association for help in doing appeals, the appeal work for the
felony criminal matters. What kind of justice is that, where 46 counties
say, after the trial, ‘We don’t have the expertise and the ability to deal
with the appeal process.! That is the fair trial we are talking about,
with an irrevocable penalty.’’ (Emphasis supplied.)!3

10 Article 18-B of the County Law requires each county to adopt a systematic plan for furnishing counsel
to indigent defendants. The counties may choose: 1)representation by a public defender; 2)representation
by contract with a legal aid society; 3) representation by counsel furnished pursuant to an assigned counsel
plan of a bar association; or 4) a combination of these. In the greater part of the state, public defense is a
part-time job. Training is not a mandatory part of the statutory scheme. Assigned counsel plans are shrinking
as a result of the very low fees paid to public defense attorneys, Nationally, New York ranks 45th with the
lowest reimbursement rate at the trial and appellate level, There are 76 distinct defender systems in this
state. The common thread that binds them together is underfunding at the county level, a lack of standards
for their operation, and the unpopularity of the clients they serve.

1I'RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEW YORK {Tuesday, February 17, 1981) (statement of
Assemblyman Hevesi), at 875.

12 RECORD OF PROCEEDINGS, ASSEMBLY, STATE oF NeEw York {Tuesday, February 17, 1981} (statement of
Assemblyman Miller), at 1020.

13 ReCORD OF PROCEEDINGS, AssEMBLY, STATE OF NEw York {Tuesday, February 17, 1981} {statement of
Assemblyman Hevesi), at 875-876.




""Who is going to get the death penalty? The poor defendant, the
defendant with the poor lawyer more likely. I'll tell you one thing, .
if there is one certainty—if there is one certainty in what you're about
to do—it is that, if you pass the bill and it goes into effect, I am certain
that no millionaire will ever burn, that no rich person will ever have
the sentence carried out, and that's a fact, and I think we all acknowledge
that that's a fact. The victim of this, the person upon whom this penalty
will be carried out, will be the poor unfortunate, the person with the
Iawyer of less skill or experience than others."’ (Emphasis supplied.)!4

""When you look at the kinds of people who have been convicted
and sentenced to death, they invariably are people from the low income
bracket and there are those of us who believe . . . that if you’re poor,
you do not necessarily get the kind of legal representation that you
would if you had the money to afford the right kind of attorney. I know
you will say that that’s not the case, and that there is equitable provision
under the law and that there is a fair share, and everyone else will get
their day in court, but I think the real world proves that poor people
generally carry the brunt when they are charged with murder, parti-
cularly if there is a difference in ethnicity.” (Emphasis supplied.)!s

All of these comments reflect upon a defense system that is basically inadequate.
Three critical aspects are identified. First, there is no set of experiential standards to
be met for the representation of defendants in felony cases in this state. Second, there
is county-based disparity in the financing of the public defense system such that certain
counties are without the resources to provide adequate representation. Third, there are
exceedingly low fees for attorneys, experts, investigators, and other necessary auxiliary
services.

The Volker/Graber bill {§.7600/A.9379} responds directly to these issues by:
a) removing the burden from counties and making the cost of defense services a state
charge; b} attempting to create experiential standards for the representation of defendants
in capital cases; and c) creating a standard whereby attorneys, experts, investigators
and others will be paid the customary fee for similar privately retained representation
or services. In pertinent part, the bill states:

§722-g. Assignment of counsel and related services in criminal actions
in which the death sentence may be imposed. 1. Notwithstanding any
other provision of law to the contrary, in every criminal action in which
a defendant is charged with an offense defined in section 125.27 of the
penal law, a defendant who is or becomes financially unable to obtain
adequate representation or investigative, expert or other reasonably
necessary services at any time either (a) prior to judgment, or (b} after
the entry of a judgment imposing a sentence of death but before the
execution of that judgment; shall be entitled to the appointment of
one or more attorneys and the furnishing of such other services in
accordance with the remaining provisions of this section.

2. If the appointment is made prior to judgment, at least one attorney
so appointed must have been admitted to practice in the courts of this

14 RECORD OF PROCEEDINGS, SENATE, STATE OF NEwW YORrK {Monday, January 14, 1980 {statement of Senator
Connox}, at 147,

15 RECORD OF PROCEEDINGS, SENATE, STATE OF NEw YORrRk (Monday, March 23, 1981} {statement of Senator
Bogues), at 1279-1280.

state for not less than five years, and must have had not less than three
years’ experience in the actual trial of felony cases in this state.

3. If the appointment is made after judgment, at least one attorney
so appointed must have been admitted to practice in the courts of this
state for not less than five years, and must have had not less than three
years' experience in the handling of appeals in felony cases.

4. Upon a finding in an ex parte proceeding that investigative, expert
or ether services are reasonably necessary for the representation of the
defendant, whether in connection with issues relating to guilt or
sentence, the court shall authorize the defendant’s attorneys to obtain
such services on behalf of the defendant and shall order the payment of
fees and expenses therefore pursuant to the provisions of subdivision
five hereof. Upon a finding that timely procurement of such services
could not practicably await prior authorization, the court may authorize
the provision of and payment for such services nunc pro tunc. The
court shall determine reasonable compensation for the services and
direct payment to the person who rendered them or to the person entitled
to reimbursement.

5. Notwithstanding the rates and maxivaum limits generally applicable
to criminal cases and any other provision of law to the contrary, the
court shall fix the compensation to be paid to attorneys appointed
pursuant to this section and the fees and expenses to be paid for invest-
igative, expert, and other reasonably necessary services authorized
pursuant to subdivision four of this section at such rates or amounts as
the court determines to be appropriate in order to provide such defendant
with representation by counsel and other services as nearly equivalent
as possible to those available to defendants who are financially able to
obtain such representation and other services for their defense and
appeal.

6. Any compensation, fee or expense to be paid pursuant to this section
shall be a state charge payable on vouchers approved by the court which
fixed the same, after audit by and on the warrant of the comptroller.
(Emphasis supplied.)

The bill is an effort to overcome a defective statutory scheme. It is designed to assure
equality of service for the poor. Under its terms, the state must appoint and pay for
counsel for those unable to afford a lawyer both prior to judgment and at any time up
until the actual imposition of the sentence of death.

Investigative, expert and other auxiliary defense services, as well as counsel fees,
will be paid on the basis of customary rates for the services in amounts which will
provide the defendant with representation and other services '’ . . . as nearly equivalent
as possible to those available to defendants who are financially able to obtain such
representation and other services for their defense and appeal.”’

The meaning of this language and the full scope and extent of what the Volker/Graber
bill means is made crystal clear by a review of statements made by the bill’s sponsors
in debate on the floor of the Legislature. Referring to §722-g(5), Assemblyman Graber
stated in 1978:

i

.. . [A]lnd I surmise today, as this debate progresses, we are going

to hear, and hear loud and clear, from those who will say this bill is an
attack at minorities, that they cannot get a fair trial, they cannot obtain
good counsel, and to those of you who are going to make comment on
that particular issue, please read page 9, line 10, section 5 of the bill—
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and I would like it read into the record: ‘Notwithstanding the rates 5 - have rights of accused individuals been protected as they are in thi
and maximum limits generally applicable to criminal cases and any : bill. This bill doesn't say you have a right to counsel; it dogsn't sav i i
other provisions of law to the contrary, the court shall fix the compen- | 3 that the State will give you counsel, it says that the State will y J&f
sation to be paid to attorneys appointed pursuant to this section, and ‘ i o going rate for counsel competent to Tepresent you. That is tha?izy d .
the fees and expenses to be paid for investigative, expert and other i £ this bill you have the right to get somebody like Percy Foreman t on
reasonably necessary services authorized pursuant to Subdivision 4 E resent you and the State is going to foot the bill. Un dej; oo thr S;g;’:g

hereof, at such rates or amounts as the court determines to be appropriate
in order to provide such defendant with representation by counsel and
other services as nearly equivalent as possible to those available to

, do you have that right. . . .”’ (Emphasis supplied.)!?

Last year in r.esponc.ling’ to Asse;nblyman Hevesi's remarks concerning the inadequacy
of counsel and investigative services {supran.11), Assemblyman Friedman stated:

S

defendants who are financially able to obtain such representation and 4 ""The bill does not say that investigative services will be provided
other services for their defense and appeal.” only where investigators exist or work in the county where l’zh V‘t 'el

"I think that says a lot, for it is in that section we are guaranieeing : is held. No, not at all. Y ¢ tna
to those minorities, those indigent people who in the past have not ' o "This bill says that investigative services will be supplie 4 iod
been able to afford good expert counsel; we here, in the State, are going whether it is Onondaga County or Bronx County. If 011)1pneec11 Ii)eno t’
to pay the bill to make sure that they do get the counsel that they need.”’ : ‘ igators for the defense of this accused person, yc;u m}r,ill get thélr;elslc;

matter what county heisin. . ..

{Emphasis sapplied.}é
""***Any fair-minded person would have to say, yes, it is possible

Again in 1980, in moving A.8431, Assemblyman Graber stated:

‘I am sure later today we will hear that indigent people are unable an innocent person migh i ;
: ght be convicted. But I ask
to get adeguate c_lefense counsel because they‘ cannot afford same. , " other side of it. This happens to be the most hunf an}elzoalizctlof;i(;ggsiizr ;25
***Referring again to proposed §722-g(5)] I think that's brand new ‘ ‘ E punishment bill ever passed in any house of any legislature in an Sfa te
as far as this state is concerned, that we provide for adequate defense : : and probably any country in the world d '
counsel at state cost to make it absolutely certain that anyone charged : - ""This bill provides for the beé
. g X g t lawyers t
B;zth ];1 cgp1tal ?ffceln).?f . .. would, in fact, have adequate defense.' z £ Blacks that you were talking about. You aré’ rightO fsﬁiieﬁf ttl];g éﬁr
mphasis supplied. and minority people in the past, have ; i i ;
Last year, on February 17, 1981, referring again to the same section, Assemblyman ‘ bills because Itjheg Eaome tpbeen ‘fb]e igfgzrtefh Z%ciirt %%éaé ﬁl:;ﬁ%erf
Graber stalt‘ed: . ) _ _ t sentation. But under this bill, they could, because the bil] requires
It provides for the appointment of attorneys with experience of : g that the State pay the equivalent rate for lawyers in that field
three years, if the defendant is unable to employ such an attorney. Iam F ***[If] I were accused of a capital crime, I could not hire a lawver like
sure later today we will hear that indigent people are often ungble to . the fellow now representing Jean Harris !down a o v gount
afford adequate defense counsel, because they cannot afford it. *** . ' because he charges some $100 to $150 an hour, and if he was soin Zé
[722-g(5)] isa first for New Yprk, 1 believe. I don {know of any other CoE put in 100 or 200 hours for my defense, I could not afford it o rg a gf
state that incorporated that into the text of their law." (Emphasis S it. I would have to get one of my friends from Bronx County payor
supplied.)!8 i "“But a_poor person . . . under this bi o hi
Thus, a reading of the Assembly debates makes clear that the intent of the sponsors 5 Arnou now defexll)ding Mrs. Harris; F Léi E;lille’ ‘ if hc;ofu k} %Pk hire Jo el
has been to pass a death penalty bill in New York distinctly different and more extensive : 8 in; Mr. Edelstein from Brooklyn ,)70;1 name it y[IInder t?fissbilletflzmcl)rcl)ﬁ
than any other such bill in America. o person is going to have that lawyer representing him. It is not 'ust.P the
Those who are familiar with New York's defense system may find it anomalous lawyer, it is the investigative services ’ !
that while New York continues to rank 45th in its assigned counsel fee structure for .o ""You know the guys that were found after thei o
non-capital cases, its Legislature has declared that it shall pay whatever is necessary to have actually been innocent, were found to be irfrllr convgctmmg,
in death pena}ty cases. Any doubt rega.rding this legislative intent, however, is laid o somehow they managed, over tllle years, to get investi (;:g?: gcil.lse
to rest by a review of the remarks of the bill's co-sponsors. In 1980, Assemblyman George ] e for them to dig into the facts and find out what actu%d]y hawpfeng:ig
Friedman stated: _ . ) i and uncover the real truth of the cases. This bill says you arl; going
RERE [N]ever before,' never before in the hlsto.ry of any country oper- ‘ & to have those investigative services at the very beginning. Whateves
ating under a system like we operate in the United States of America, : o is necessary, whatever is needed, if an army is necessa v y;)u can hire

them under this bill, and you can prepare a defense if a defense is nec-
essary.’’ (Emphasis supplied. )20

16 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw York ([Monday, March 20, 1978) (statement of
Assemblyman Graber}, at 2040-2041.

17 RECORD OF PROCEEDINGS, ASSEMBLY, STATE oF NEw Yorx {Monday, January 14, 1980) {statement of

1 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NE Y
R n D : ) w York (Monday, January 14, 1980) (statement of

Assemblyman Friedman), at 99-100.

18 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw YORk [Tuesday, February 17, 1981} (statement of

20 RECORD OF PROCEEDINGS, ASSEMBLY, STATE
. Riomo o pocsoncs, . OF New York |Tuesday, February 17, 1981} (statement of

Assemblyman Friedman), at 881-890.
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mblyman Clark Wemple, another Assembly co-sponsor, stated:
o lgggl‘éaiies bilg is as carefully constructed a piece of Iegi'slatl'on that has
ever come before this house. There is not a single provision in our Penal
Law, our Code of Criminal Procedure, abso}u'gely nothmg that comes
within shouting distance of this particular bill in terms pf its attention
to the rights of the accused. ***Any defendant under t1.11$ b_111 can have
unlimited funds to hire the top attorney in his community, in his state,
in the Nation, to defend him. ***You can get not just competent coungel
under this bill, you can get the best counsel. That is the point of dis-
inction.”’ (Emphasis supplied.)?!
And aganin last ye(ar, c%)uring thg gebate on this bil'l, Assemblyman Wemple st.ated:
... [T)his bill goes far beyond anything we have ever .had in this
" State or in the country in terms of providing those consytu?onal ngh@s
and extra-constitutional rights that you don’t generally find." {Emphasis
supplied. )22 ' » ods
Assemblyman Morahan, speaking in 1981 on the floor of the Legislature, stated:
. .. [Alnd they have provided adequate money for defense, and I
am not talking about the average public defender brand_of defepse, 2lsaut
defense equal to those vho would have money.’' (Emphasis suppl}ed.) e th
It is apparent that the supporters of the Volker/ _G,raber d§ath penalty b11'1 recognize t1 €
inadequacies of the current system for providing p}1b11c defense services. (Ilt is also
absolutely clear that the legislative intent of §722—g{5) is to respond to those 1na1 equacxgs
by supplying ‘‘unlimited funds’’ to the defensq in capital cases. In what follows, the
price of that response and other costs of capital litigation are detailed.
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2! RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw Yorx (Monday, January 14, 1980] {statement of
Assemblyman Wemple}, at 86-87.

22 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw York {Tuesday, February 17, 1981} (statement of
Assemblyman Wemple}, at 908.

23 RECORD OF PROCEEDINGS, ASSEMBLY, STATE OF NEw York [Tuesday, February 17, 1981} (statement of
Assemblyman Morahan), at 997.

PARTII:

THE COST OF CAPITAL LITIGATION
(TEN LEVELS AND BEYOND)

It is now clear that a permanent and indispensible feature of capital litigation
involves the review of constitutional, statutory and discretionary questions at a mini-
mum of ten state and federal judicial levels. These include, but are not limited to:

1. the guilt and penalty phases of trial;

2. review by the highest state court of a sentence of death and the
underlying conviction;

3. writ of certiorari o the “Jnited States Supreme Court;

4. post conviction proceedings including evidentiary hearings to
vacate judgment or set aside sentence or both;

5. review by the highest state court of adverse determinations in
such post-conviction proceedings ;

6. writ of certiorari to the United States Supreme Court;

7. petition for writ of habeas corpus to the United States District Court;

8. appeal of a negative determination of a writ of habeas corpus to
the Federal Court of Appeals for the circuit encompassing the district
wherein the writ was brought;

9. a petition for rehearing en banc from a negative determination
of the Court of Appeals;

10. a writ of certiorari to the United States Supreme Court to review

a negative determination of either the Court of Appeals or a rehearing
en bane,

After final judicial review, commutation applications directed to the executive branch

are conducted. Stays at each level or stage of litigation are routine. A litigation prccess
lasting eight to ten years is the norm.2¢

These levels of judicial review are the mandatory daily fare of capital litigation even

in states where death penalty statutes, unlike the Volker/Graber bill, fail to provide
representation beyond the highest state court.

There is a2 nationwide network of lawyers, legal workers and Organizations routinely

seeing to it that lawyers are supplied in the post-conviction stages of capital cases
everywhere in the country,2s

place throughout the country. Thus, even in states which do not provide for repres
highest state court, litigation still takes place and generates all the

of certiorari, habeas cozpus and other forms of state and federal post-conviction relief. More importantly, the

24 While nostalgic longing for simpler times may be appealing, it will not change the course or the length

of capital litigation in the United States. The most recent death case before the Supreme Court, Eddings v.
Oklahoma, __U.S.__, 102 S.Ct. 869 (1982), vacated a sentence

The decision handed down January 19, 1982, concerned a shooting which occurred April 4, 1977. If Eddings
is resentenced to death, the appeal process will begin again, This time-
complex legal questions is something to be proud of. It is one of the indicia which distinguishes the United
States of America from a host of ""overnight republics’’ which d
is by no means unique in or limited to death cases. United States v. IBM, 618 F2d 923 {2d Cir. 1980} was an
antitrust suit brought by the Justice Departmernt in 1969. The suit alleged that IBM had, inter alia, monop-
olized the electronic digital computer market. Discovery lasted from approximately 1969 to 1975. In that
year the government's direct case commenced. It lasted for almost three years. From 1979 to 1980, IBM
appealed at least five orders from the District Court, two of

The IBM defense began in 1978. In January of 1982 the lawsuit was discontinued. As of 1979, 90,000 pages of

testimony had been transcribed, several hundred witnesses had been deposed and 70 trial witnesses had been
called.

of death and remanded for resentencing.
consuming judicial resolution of

ot the globe. Furthermore, litigatica delay

which were appealed to the Supreme Court.

25 This network, partially the outgrowth of the death penalty moratorium strategy, is now in permanent

entation beyond the
costs of responding to petitions for writs




By an examination of these ten levels of judicial review, it is possible to actually
chart the costs of capital litigation (see Table 1!.

TABLE 126
A Model Charting System for Projecting Capital Litigation Cost
STATEI]
TRIAL 1.
PENALTY PHASE Defense Prosecution " Court Correction Other TOTAL
State Charge
County Charge
GUILT PHASE Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge
APPEAL 2.
COURT OF APPEALS Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge
WRIT OF CERTIORARI : 3.
U.S. SUPREME COURT Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge

extent to which capital litigants are entitled to counsel in seeking state and federal post-conviction review
(in states failing to provide it is, itself, a question raised in capital litigation. It is clear that, from an ethical
point of views, a lawyer cannot just ‘‘drop a capital case.’’ Furthermore, canon 2 of the CODE OF PROFESSIONAL
RespoNsiBILITY {DR2-110[A][2]} can be read to require the lawyer in a capital case to pursue the matter in federal
court independent of the state’s statutory scheme. See also In Re Anderson, 69 Cal. 2d 613 (1968). A strong
argument that counsel should be required constitutionally to pursue the case into federal court is developing.
Sevilla, Do Court Appointed Counsel In Capital Cases Have A Duty To Pursue The Case In Federal Court?,
1 DeaTH PENALTY REPORTER, No. 9, at 1 {May 1981], It is reasonable to assume that eventually in capital cases
a right to counsel for all levels of review, similar to the New York State statute, will be constitutionally
mandated. The cost of the death penalty in those states that have failed to provide counsel will, at that
time, be geometrically increased since such a ruling will no doubt be given retroactive effect.

26 This chart depicts three channels of review in which capital litigation takes place: ‘‘State L' 'State 11"’
and ''Pederal.”” The stages are numbered in the theoretical order in which a "'model’" case would proceed, In
reality, remands, evidentiary hearings, stays, and certain concurrent proceedings would both alter and add
to th~ numbering system. Vhe boxes represent jn graphic form a means to allocate state and county costs
across the ten levels of judicial review for defense, prosecution, courts, cotrections, and other miscellaneous
categories. In our model, "'State I'' is the first channel of litigation and includes the state trial court proceeding,
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Defense
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Correction
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Correction
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U.S. COURT OF APPEALS

Defense
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EXECUTIVE

COMMUT "TION APPLICATION 11.
Defense Prosecution Court Correction Other TOTAL
State Charge
County Charge

In what follows, we discuss ‘‘State I''—the first three stages pf capital litigation.
We will trace a death penalty case through trial, appeal, and United States Supreme
Court review. To the extent possible, we allocate and chart the costs for defense,??
prosecution,?8 corrections,?® courts,? and other miscellaneous categories.

i ief i iorari to the United States Supreme
direct appeal to the Court of Appeals, and federal relief in t'h.e fom qf certiorari pre:
Court. Fn the event that relief is denied in this channel, litigation in ‘'State II'’ [the state's post-conviction

remedy channel) commences. Post-conviction proceedings at the trial level, direct review by the Court of

and again a writ of certiorari to the Supreme Court are envisioned. The '‘Federal’’ channel mclud.es
1?55::: f:lorpusa felief in the U.S. District Court, review of adverse decisions })y the U.s. Court of Appeals, dis-
cretionary relief by rehearing en banc in the U.S. Court of Appeals, and again a writ of certiorari for Supreme
Court review. The eleventh level of this review process includes executive clemency. It should be notec.1 ghat
the statutory apparatus for clemency in the state of New York does not appear to be procedurally sufficient
for death cases. See N.Y. CorrecT. Law ArTicLE 11 {McKinney 1968).

27 In addition to other authority cited throughout this paper, in Fepmary and March of 1982, the New
York State Defenders Association conducted a telephone survey of public defender off1c.es, private attorneys,
expert witnesses, investigators, correctional personnel, and others in order to determine costs involved in
litigating death penalty cases.

28 Throughout the remainder of this paper, we apply a unifor{n formula to estimate cagxtal prosecution
costs. This formula is based on existing average statewide disparity rates between prosecution and defense.
For the purposes of the estimates, we use the baseline def'ense costs and apply three prosecution to éiefeer’lse
ratios. The first, a 2 to 1 ratio, is applied to couqsel costs in thf: guilt aqd penalty phases. The secon ilfi 3 to
1 ratio, is applied to expert witness and investigation costs in the guilt and penalty p.ha(sies. Thest ird, a
1 to 1 ratio, is applied to the cost of appeals to the New York Court of Appeals and t@e United States upreme
Court. These ratios are a reflection of actual experience based on de_fense/ prosecution cost data. As app}led,
they will consistently yield what we believe are uniformly conservative giollar amounts. Actual prosecution/
defense disparity is much greater than 2 to 1 or 3 to 1. In some 1ur1sd}ct10ns, dlSpaIlt)f runs as highas 8 or 1?
to 1. The reader can thus take the prosecution costs reported heremafger as the minimum cost of capita
prosecution, resting precariously upon the assurance that these costs will be_ no less than v.vhat is reﬁ)or;elc},
and will probably be much more. While we hesitate to say how much more, if recent experience is the 3 -
wether, counties will assuredly go bankrupt as they pay for the cost of prosecution in capltal. cases. Un elllf
the capital litigation scheme envisioned for New York by the Volker/Graber bill, prosecution costs wi
remain a county charge.

29 We do not yet know the correctional costs generated.by the death penalty at the l.oca'l level. .There will
be higher security costs attached to capital incarceration in the areas of pousmg, monitoring, maintenance,
transportation, and feeding. Most local jails will be hard pressed to achieve adequate capital case security.
We do not, herein, estimate local correctional costs generate_d py the‘deatt} .penalty. In the-state system
{post-verdict), capital incarceration takes a tremendous and distinctly identifiable toll. We discuss certain
costs associated with state level incarceration infra at PART III.

30 The difficulty of retrieving useful data for the purpose of projecting court costs in New York State ha§
previously been recognized. NATIONAL CENTER FOR STATE COURTS, NEW YORK STATE Bpncn’r REV‘IEW MANUAL.
A RePORT OF THE SENATE SELECT TAsk FORCE ON COURT REORGANIZATION {1978). For this reason, in this report
we rely on survey data from other states.
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THE GUILT AND PENALTY PHASES
A. Death Is Different

The United States Supreme Court has recognized that death penalty cases require
greater due process procedural safeguards than do non-capital cases. In Gardner v.
Florida, 430 U.S. 349, 357 (1977}, the Court stated:

", .. [F]ive Members of the Court have now expressly recognized that
death is a different kind of punishment from any other which may be
imposed in this country. (Citations omitted.) From the point of view of
the defendant, it is different in both its severity and its finality. From
the point of view of society, the action of the sovereign in taking the
life of one of its citizens also differs dramatically from any other le-
gitimate state action. It is of vital importance to the defendant and to
the community that any decision to impose the death sentence be, and
appear to be, based on reason rather than caprice or emotion.”

The Legislature's intent to have the state pay the defense bill no doubt arises from
court decisions like Gardner which establish that death cases require greater procedural
protection.3!

In recognizing this constitutional principle, the Legislature has declared its commit-
ment to this new brand of equal protection. It has stated that where the state seeks the
irrevocable sanction of death, inability to pay for the best counsel and auxiliary services
will not be a bar to receiving them. Under the Legislature’s view of due process, in such
cases, the state will pay for representation, no matter what it costs.

In the ordinary criminal case in which the appointment of counsel is made for a person
unable to afford counsel, the court will appoint counsel. The legislative debates indicate,
however, that, although it is not a requirement of our present statutory scheme and has
not yet been recognized as an element of the Sixth Amendment,3? an indigent defendant
facing the death penalty in New York State will have the opportunity to choose the
lawyer to be appointed. Additionally, although the mechanism for this process of ap-
pointment has not been made clear by the Legislature, the Legislature has explicitly
pointed out that this will not just be competent counsel but will be the best counsel
money can buy:

"'. .. [W]hat we are saying is that whatever the fees are that F. Lee
Bailey and the best attorneys, the best criminal attorneys get, are the
kind of fees that the State is going to provide for the defense of accused
persons who may come under the restrictions of this bill,’’33

While the use of the name F. Lee Bailey may be somewhat symbolic, there is no

81 See Woodson v. North Carolina, 428 U.S. 280 (1976}; Gregg v. Georgia, 428 U.S, 153 {1976); Furman v.
Georgia, 408 U.S. 238 (1972]. Mr. Justice Harlan, concurring in Reid v. Covert, 354 U.S. 1, 77 (1957), stated:
"'T'do not concede that whatever process is 'due’ an offender faced with a fine or a prison sentence necessarily

satisfies the requirements of the Constitution in a capital case.” Gardner makes clear that a majority of the
Court accepted this position.

32 The U.S. Court of Appeals for the Ninth Circuit has held that a defendant’s Sixth Amendment right to
counsel is violated when a trial court judge fails to accord appropriate weight to an existing attorney/client
relationship in determining whether to grant a continuance founded on the temporary unavailability of the
defendant’s particular attorney. Slappy v. Morris, 649 F.2d 718 (9th Cir. 1981). On March 29, 1982, the
United States Supreme Court agreed to review the case. Morris v. Slappy, 81-1095. See also N.Y.L. I,
March 30, 1982, at 1, col. 4. Thus the question of whether or not a defendant has a federal constitutional
right under certain circumstances to ''counsel of choice'’ may soon be resolved.

33 RECORD OF PROCEEDINGS, ASSEMBLY, STATE oF NEw YORK (Monday, March 20, 1978) {statement of
Assemblyman Friedman), at 2079-2080.
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question that his fee structure is real. If New York is prepared to pay for the "best”
counsel with taxpayers money, it can begin with his law offices in Boston. Bailey's
office reported that in serious felony (non-capital) cases, it requires an initial retainer
of $50,000. This does not include expenses or per diem trial costs.?4

Norris Gelman, a Pennsylvania attorney with much trial experience in death penalty
cases, stated that an appropriate retainer in a capital case runs anywhere from $25,000
to $50,000 depending on the fact pattern. o

Ken Rose, an attorney with Team Defense in Atlanta, an organization that specializes
in defending death penalty cases, reported that private attorneys in the Atlanta area
require initial retainers ranging from $15,000 to $40,000. The Southern Poverty Law
Center similarly found that private attorneys in Alabama require retainers of not less
than $25,000.

Fees thereafter will be based on hourly and daily [trial} rates. Fees ranging from $100
to $200 per hour will not be uncommon. The bill provides for the appointment of ‘'one or
more attorneys’’ and it is reasonable to assume that the appointment of two or more
attorneys will be the rule, not the exception.3s

The natural result of the death penalty statute will be that jury trials will be conducted
in all capital murder cases. The jury trials will be longer and more expensive thaq in
non-capital cases. Long before the jury is empaneled, however, there will be very high
pretrial costs. These include motion practice, investigations, and the use of expert
witnesses. A discussion of these follows.

B. Motion Practice

Pretrial motions play an important role in most criminal cases. However, a death
penalty trial is strikingly different than other felony trials because of the length of each
procedural stage and its overall importance to the ultimate objective—preventing the
imposition of the sanction of death. Extensive pretrial motions play, therefore, a crucial
role in every death penalty case.

Motions request specific legal relief or action; they help to educate the trial court apd
appellate courts as to the standards of extra-special due process that have to be applied
to each procedural question ir a death case. Motioiis create a record and set a course of
strategy upon which the entire litigation effort in a capital case is patterned.

The usual number of pretrial motions in non-capital cases vary between five and seven.
In death penalty cases, every rnotion will be critical, requiring substantially more time
to prepare. Experienced attorneys state that the typical capital case requires the filing
of between 10 and 25 trial motions. 36 Many pretrial motions will relate solely to the
unique aspects of the defendant’s underlying criminal case. Others will be specifically
a function of there being a death penalty statute in existence.

Thoroughly researched constitutional attacks on the death statute, moti.ons directed
at insulating the jury from outside influences, and in-depth motions for discovery gnd
the right to inspect and test e¢vidence will be routine. Ordinary motions in criminal

34 Significantly, F. Lee Bailey reportedly spent $350,000 for his own defense against charges of conspiracy
to defraund investors arising ffom his involvement with Glenn Turner. {Time, Feb. 16, 1976, at 50.) Nor is he
alone. John Ehrlichman is reported to have spent $400,000 on his defense. | Time, Jan. 13, 1975, at 14.]

35 Unlike the proposed Voliker/ Graber bill, the California death statute is silent on the number of lawyers
to be appointed in capital cases. Nevertheless, the California Supreme Court has held that a court should

presumptively appoint a second attorney if such an attorney ''. . . may lend important assistance in pre-
paring for trial or presenting the case.'" Keenan v. The Superior Court of the City and Gounty of San Francisco,
30Cal. 3d {Feb. 8, 1982},

36 Motions for Capital Cases, Southern Poverty Law Center, 1981, p.2.
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cases take on a different meaning in death cases. Thus, motions to suppress physical
evidence or suggestive identification procedures, motions to dismiss the indictment,
or motions to contravert search warrants, the routine matter of any criminal case, are
longer, more complicated and more heavily litigated in death cases.

In capital cases, motions for the appointment of expert witnesses, the employment
of investigators, the utilization of private psychiatrists for trial and sentencing and
special motions to increase the court’s consciousness of the requirements of ""super due
process'’ are not only routine but required as an element of the effective assistance of
counsel.

In virtually every death penalty case, the defense will file motions for change of venue,
individual voir dire, sequestration of jurors during voir dire, and sequestration of a petit
jury. The motions are essential to offset prejudicial pretrial publicity and to ensure the
defendant an impartial jury.” There are reported cases of individual examination of po-
tential jurors that have lasted two to four weeks. The cost of sequestering the jury in a
trial that, on the average, lasts from four to six weeks in a capital case, is also substan-
tial 38

Professor Robert Buckhout, a professor of psychology at Brooklyn College, Brooklyn,
New York, has testified in over 80 death penalty cases. His expertise involves the suf-
ficiency of eyewitness identifications as well as conducting juristic psychological surveys.
Juristic psychological surveys involve consulting with the attorneys and preparation
of sample questionnaires to assist in targeting special jurors during voir dire. At times,
he has even assisted attorneys in the actual conduct of voir dire. Professor Buckhout's
fee for the surveys is $500 per day for in-courtroom testimony with a consulting fee of
$100 per hour. In 1977, Professor Buckhout submitted a $25,000 bill in a death penalty
trial for a juristic psychological survey.

C. Jnvestigators

Once an attorney appears in a death penalty case, and ordinarily before many of the
aforementioned pretrial motions are brought, there arises the need for auxiliary defense
services. Foremost among these is the need for an investigator.

Investigators’ fees, in our survey, range from $500 to $1500 per day. Hourly rates
for experienced investigators were reported to range between $75 and $200. The Office
of the State Public Defender in California has found the cost for investigators at trial in
some death penalty cases to have been in excess of $40,000. Similar amounts were
reported by private attorneys. The National College for Criminal Defense in Houston
found that the bare minimum needed for investigation is $10 ,000, and this figure only
represents the investigation required for the trial phase. This figure, by New York stan-
dards, is concededly low.3?

The Sixth Amendment right to the effective assistance of counsel in both federal and
state courts requires thorough investigations in all criminal cases. Apparently, this has
not gone unnoticed by the Legislature. The legisiative debate on what would be paid
for investigators included a comment by Assemblyman Friedman about defendants who,
years after conviction, were able to secure their freedom with '‘late’’ investigative

37 Motions for Capital Cases, Southern Poverty Law Center, 1981, pp. 43-44, 78-83.
% This cost is not detailed nor estimated herein. It will, however, be a substantial charge.

3 In People v. Graydon, 43 A.D.2d 842 (1974}, a non-capital murder case involving a shooting in a social
club, the American Service Bureau, the private investigation firm on the case, found and interviewed more,
than 35 witnesses. The work in that non-capital matter included the investigation of each complaining
witness and the retrieval of statements, The cost of this alone exceeded $25,000.
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help. Referring to this issue he stated, supra, at n. 20, ‘*This bill says you are going to
have those investigative services at the very beginning.'’

“Up front’' investigative services have been shown to be essential. In the recent
case of Johnny Ross, imprisoned in Louisiana at 15 and sentenced at 16 to die for a
rape he didn’t commit, investigative services set him free. These investigative ser-
vices should have been available pretrial, but were not supplied until the Southern
Poverty Law Center brought a habeas corpus petition (in the '‘Federal’’ or third liti-
gation channel).

The Southern Poverty Law Center received a letter from Johnny Ross in 1975 pleading
his innocence. Ross was 16 at the time—the youngest person on death row in America—
and the Center took his case. Ross's 1975 trial had lasted less than one day despite
the fact that it was a capital case in which his life was at stake.

Among numerous other things, the Southern Poverty Law Center hired Gary Eldredge,
a private investigator from New Orleans, to complete the investigation in the Johnny
Ross case:

‘'Eldredge read the trial transcript and began tracking down alibi
witnesses, interviewing investigating officers and pursuing other leads.
In reading the transcript, he noticed that the prosecutor had introduced,
through the testimony of a criminalist, the rapist’s blood type, as deter-
mined from a semen sample taken from the rape scene, but the pros-
ecutor had never tied this piece of evidence to Ross.

'For the sake of thoroughness, Eldredge decided to check it out and
contacted Ross to see if he knew his blood type. The rapist’'s was the
‘B’ group. Ross didn’t know his, but told Eldredge he had donated
blood a number of times since he’d been imprisoned. So Eldredge con-
tacted the blood bank that served the prison.

‘'BEach of the numerous times Ross had donated, his blood had been
typed, and each time it had come up ‘O + .’ But these were the results
of testing by technicians, not physicians, so after informing [the Southern
Poverty Law Center] of his findings, Eldredge arranged for a prominent
university doctor to test Ross, and his tests produced exactly the same
results. ***[The Southern Poverty Law Center] took the evidence to
the district attorney’s office. Soon thereafter, Ross was released. He is
now living with his sister in Denver.'’49

The price of the Gary Eldredge investigation in the Johnny Ross case was $3500.
It took place, however, years later than it should have, in conjunction with a federal
habeas corpus petition. The waste of taxpayer dollars that ensued from unnecessary
litigation is nothing compared to the abuse of Johnny Ross’s liberty—a deprivation of
freedom arising directly from poverty.

A typical criminal case investigation, obviously heightened in a death case, involves
searching for and interviewing every potential favorable and adverse witness. It includes
crime scene investigations, photographs, the search for and retention of experts, and
the review of testimony presented at pretrial hearings and other evidentiary proceedings.
The investigator retrieves evidence, follows leads, and develops factual theories. Fre-
quently, the investigator is deeply involved in surveys to test for prejudice within a
community and among potential jury veniremen. In a system which requires the mar-
shalling of facts before they are applied to law, the investigator is a crucial and vital
part of the defense team.

Nor should it be forgotten that the sentencing phase of the bifurcated trial process is

4¢ Poverty Law Report, Vol. 10, No. 1, Jan./Feb, 1982, at 3.
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a co:equal part of capital litigation at the trial level. Thus, the marshalling of facts on
the issue of guilt is but 50 percent of the work that a good private investigator will be
doing in a capital case.

D. Experts and Auxiliary Services

Experts, such as forensic scientists, juristic psychologists, psychiatrists, crime scene
reconstructionists, criminalists, polygraph experts and others contacted in our survey,
reported fees ranging from $500 to $1,000 a day for their services. These people are
critically necessary to the defense team. While any particular case may require a
different configuration of the experts required, all cases will require the extensive use
;)f Itumelrous experts. The fees reported below are exclusive of the expenses required
or travel.

Judith Bunker, a technical specialist to the medical examiner in Atlanta, and one of
the top crime scene reconstructionists and blood stain analysts in the country, has
deised NYSDA that the going rate for such services ranges from $700 to $1,000 per

ay.

In many capital cases, difficult issues, such as the insanity defense, are often raised.
Psychological Evaluations, Inc., in Atlanta, has performed psychiatric and psychological
evaluations in death penalty cases throughout the country. Although the individual
fees vary, Dr. Anthony Stone, a psychologist, reports the average fee is approximately
$700 a day exclusive of expenses.

Our office interviewed Mr. Robbie Robertson of W.A. Robertson and Associates from
Atlanta, Georgia. Mr. Robertson is an expert in the administration and analysis of poly-
graph examinations. He has participated in approximately 25 capital murder cases in
which his testimony and analysis were used at pretrial proceedings, and trial and
sentencing phases of the bifurcated capital process. His present fee is $200 per day
for courtroom testimony. In addition, he charges $150 for the administration of the
polygraph examination with the average bill approximating $500 plus expenses.

As stated earlier, Professor Robert Buckhout has appeared in his capacity as an expert
witness regarding eyewitness identifications. His courtroom fee is $500 per day. His
consulting fee, once again, $100 per hour.

Dr. George Jurow of New York, New York, has been involved in approximately 25
death penalty cases. His expertise centers on Witherspoon issues.#! His research con-
cludes that the exclusion of jurors opposed to the death penalty at trial results in biased
juries. His services include consulting with the attorney and sometimes testimony at
the pretrial stage. Frequently, he is a witness in support of defense motions to empanel
a separate jury for the sentencing phase. His fee is $100 per hour for consulting as well
as testimony.

Dr. David Rothstein, of the Michael Reese Medical Center, Chicago, Illinois, is a
psychiatrist. Dr. Rothstein has testified in several capital cases in both the trial and
penalty phases. His fee is $125 per hour for in-court testimony and $110 per hour for
analysis. This fee is exclusive of expenses.

Dr. Seymour Halleck, of the School of Psychiatry at the University of North Carolina
at Chapel Hill, has testified in both the trial and penalty phases of capital trials. With

a 1ftandard fee of $150 per hour, he approximated his average bill to be $2500 for both
phases.

“‘ With.erspoon v. Illinois, 391 U.S. 510, 522 (1968, held that a death sentence may notbe '', . . carried
out if th.e jury that imppsed or recommended it was chosen by excluding veniremen for cause simply because
'the‘y ;rl(.nc.ed aneral objections to the death penalty or expressed conscientious or religious scruples against
its infliction.”
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A typical death case will use these experts or others just like them. A hypothetical
case can easily be designed. Let us assume a case in which three days of crime scene
reconstruction, a juristic psychological survey and a polygraph examination are required.
Let us further assume a Witherspoon jury challenge that takes three days of work and
four hours of testimony and the use of one psychiatrist who has conducted a five hour
exam and testifies for two hours. This relatively modest use of experts will run up a
bill for the state of more than $30,000 in just the guilt phase of a capital case. These
costs are real. They will be paid by the state. They will be present in every capital trial.

E. Sentencing in the Penalty Phase

Any aspect of the defendant’s character or record and any other circumstance offered
in mitigation of punishment must be considered by the jury in the penalty phase of a
capital trial. Lockett v. Ohio, 438 U.S. 586, 604 (1978). Lockett followed on the heels
of Woodson v. North Carolina, 428 U.S. 280 (1976}. In Woodson, the Supreme Court,
in defining the requirements of capital sentencing procedures, stated that courts must
consider the:

tcharacter and record of the individual offender and the circumstances
of the particular offense as a constitutionally indispensible part of the
process of inflicting the penalty of death.’’ (Emphasis supplied.) Id., at
304,

In Gardner v. Florida, 430 U.S. 349, 358 (1977}, the Court held that:

“[1]t is now clear that the sentencing process, as well as the trial
itself, must satisfy the requirements of the Due Process Clause ***[T|he
sentencing is a critical stage of the criminal proceeding at which [the
defendant] is entitled to the effective assistance of counsel. ***The
defendant has a legitimate interest in the character of the procedure
which leads to the imposition of sentence. . . .”' (Citations omitted.)
{Emphasis supplied.)

At this critical stage of the proceeding, the defense may use many of the socio-psychi-
atric witnesses employed during the trial phase. However, this stage additionally requires
the investigation of the defendant’s family, friends, neighbors, school personnel, and
social workers.

The investigation at the sentencing phase requires a complete retrospective analysis
of every positive aspect of the defendant’s life from the day of birth to the date of sentence.
The witnesses called to this proceeding, vital to establishing evidence in mitigation of
sentence, must be made available to testify, requiring, in many cases, the reimbursement
of travel expenses and accommodations. Military, school, work, and other records must
be designated, located and retrieved.

The Volker/Graber bill will permit the court, upon a showing of prejudice, to discharge
the trial jury and empanel a new sentencing jury.*> Hence, defense counsel will un-
doubtedly make the same motion as was made at trial for individual voir dire at the
sentencing phase and for sequestration of the sentencing jury. Here again, a lengthy
process of individual voir dire is, in many cases, the only possible remedy to empanel
a fair and impartial jury on the question of sanction, The maii reason courts have
granted individual voir dire is that it is uniquely suited to capital cases.

Death cases ordinarily are accompanied by tremendous publicity and notoriety.
Infection of the jury panel by this kind of publicity, and its resultant effect on jury fact-
finding, creates reversible error. Therefore, it is in the interest of the court system to

42 Proposed Crim, Proc. Law §400.27(2), 8.7600/A.9379 §8 (1982).
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permit individual voir dire and sequestration of jurors during voir dire. Such voir dire
enab'les the defense to delve into the area of prejudice without fear that the answers of
one juror will taint the entire panel. Such taint preserves an issue for later litigation.

Three of the mitigating factors described in the proposed death bill for New York
require the sentencing jury to consider whether *'. . . [tjhe murder was committed
while the defendant was mentally or emotionally disturbed or under the influence of
alcohol or any drug . . . ,’’43 whether ', . . [t]he defendant was under unusual and sub-
stantial duress or under the domination of another person . . . ,'’** and whether ’. . . [t|he
defendant’s mental capacity . . . or his ability to conform his conduct to the requirements
of law was significantly impaired. . . ."’45 These circumnstances clearly contemplate a
situation where the defense will be called upon to present extensive testimony of psy-
chologists and psychiatrists. The previously discussed costs of such services will again
be incurred by the state. They will probably be higher in the penalty phase of the capital
trial since the importance of such testimony is magnified by the omnipresence of death.

Furthermore, since 1978, it has been constitutionally explicit that:

. . . [T]he Eighth and Fourteenth Amendments require that the
sentencer . . . not be precluded from considering, as a mitigating factor,
any aspect of a defendant’s character or record and any of the circum-
stances of the offense that the defendant proffers as a basis for a sen-
tence less than death.’/46

The requirements which permit relevant evidence in mitigation also result in the
defense calling witnesses to establish the cruelty of the death penalty. Former death row
inmates, theologians and witnesses to prior executions are the type of non-traditional
expert witnesses that now, under rules laid down by the Supreme Court, testify in the
penalty phase of capital litigation. The expense of these experts at the sentencing pro-
ceeding will be considerable. Little, if any, of this evidence can be legally excluded
from the sentencing phase of a capital trial in the United States.

Mr. Lloyd McClendon, Deputy Administrator, Ohio Penal Industries, Columbus,
Ohio, is an ex-death row inmate, having spent two years on death row. He has been
certified as an expert witness in approximately six death penalty trials throughout the
country. His testimony is used at the sentencing stage to rebut the deterrent effect of
the death penalty and to support mitigating factors such as the defendant’'s positive
potential. Mr. McClendon'’s fee is presently $500 a day for in-court testimony. In a
recent case in the state of Florida, he submitted a bill to the public defender's office for
approximately $2000.

The array of expert witnesses, including social psychiatrists, criminologists, and
counselors, ‘whose testimony will bear on the inadequacy of the death penalty as a
sanction, requires preparation for a full blown evidentiary, adversarial proceeding.
Experts to testify on the death penalty as it is applied in a particular state, professors
to testify on the philosophical question of capital punishment, social scientists to re-
solve jury doubts, and many others are called as witnesses in the penalty phase.
Testimony on the inefficacy of the death penalty as a deterrent, on attitudes toward the

41 Proposed CriMm. Proc. Law §400.27 (8)(f], S.7600/A.9379 §8 {1982).
44 Proposed CriM. Proc. Law §400.27(8)(c), S.7600/A.9379 §8 (1982}
45 Proposed CriM. Proc, Law §400.27(8}(b], S.7600/A.9379 §8 (1982).
46 Lockett v. Ohio, 438 U.S. 586, 604 (1978).
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death penalty, on racial prejudice, and on every imaginable issue that can prevent the
execution of a human being is permissible and systernatically used in the sentencing
phase of a capital case.*’

THE COST OF THE GUILT AND PENALTY PHASES

The first stage of ''State I'’ has been seen to be expensive. We recap costs here.
Defense: Charges for the defense will conservatively total $352,700.
One hundred seventy six thousand, three hundred fifty dollars
($176,350] is allocated for each phase (guilt and penalty}*8 as follows:

AL OIMEYS . oottt $106,350
INVEStIZAtOTS o\ vt vt ittt 40,000
254 o3 ¢ 2. 1N NG 30,000

$176,350

Prosecution: Our estimate of prosecution costs at the trial level for
the guilt and penalty phase of the average capital case in New York is
$845,400.4°

Court: As previously stated,50 court data is difficult to retrieve for the
purpose of capital litigation cost modeling. We do, however, have a
guidepost and, in the absence of hard data, we use it. John Ackerman,
dean of the National College for Criminal Defense, reports that a local
Texas judge, counting only court-time, employees time and jury
sequestration, estimated the county cost of a recent death penalty case
at over $300,000. This amount did not include appeal, and the defen-
dant in that case did not receive a sentence of death. In fact, the case is
now on appeal.

Correctional Cost: As previously stated,’! we do not estimate or
allocate local jail capital incarceration costs.

47 It 7.« ald be noted that the only experiential competence statutorially required under the Volker/Graber
bill is in the trial of felony cases {three years). However, the two stages of the bifurcated capital process re-
quire experiential competence in both the guilt phase {trial) and the penalty phase {sentencing). The art of
sentencing advocacy is a new and developing area. Experience in New York felony court representation,
absent more, is not sufficient experience for the sentencing phase of a capital case. Additionally, in New
York, experiential competence in similar sentencing proceedings would be virtually impossible to acquire.
Although Article 400 of the Criminal Procedure Law presently provides for presentence conferences, sum-
mary hearings, and other specified hearing procedures, these proceedings do not approach the complexity or
importance of penalty phase proceedings in death cases. Furthermore, the CPL proceedings can only be held
before a judge {CPL §§400.10; 400.15(7}(a); 400,16(2); 400.20(a}; 400.21(7}(a); 400.30; 400.40(5)} while
penalty pnase proceedings are held beforc ijuries. Although the Volker/Graber bill clearly permits hiring
special counsel to assist in penalty phase procsdures, including post-trial, presentence motion practice,
presentence investigations, hearing preparation and the sentencing hearing itself, we do not independently
calculate these fees. -

48 This assumes a concededly low model four week trial of 120 trial hours, exclusive of motions, It assumes
two trial lawyers, one investigator, and the expert costs detailed supra at D. One hundred twenty five {125}
hours of motion work are allocated to the guilt phase, and 344 hours of lawyer time to investigation and
preparation {research, witness preparation, client interviews).

49 Seen. 28, supra.

50 See n. 30, supra.

5! See n. 29, supra.

18

i
2
I

ey 1 AT

i
L
}
£
!
H
!

T e

mWWgwwwww b e

We can now allocate and chart some of the costs arising in the first stage of capital
litigation—the guilt and penalty phases. {See Table 2 below.

TABLE 2
COST OF THE GUILT AND PENALTY PHASES
TRIAL
PENALTY PHASE Defense Prusecution Court Correction Other TOTAL
State Charge $176,350 | —0— | $150,000 | —0— ? $326,350
County Charge —0— | $422,700 | —0— ? ? $422,700

GUILT PHASE Defense Prosecution Court Correction Other TOTAL
State Charge $176,350 —0— $150,000 —0— ? $326,350
County Charge —0— $422,700 —0— ? ? $422,700
STATE $652,700
COUNTY $845,400
TOTAL $1,498,100

Under the Volker/Graber bill, it will cost New York State and its counties more
than $1.4 million to bring a capital case to the point of a death sentence. However, the
drain of taxpayers’ money will have just begun. The costs associated with the ensuing
nine levels of appellate review are substantial.5* The first two stages of the appellate
process within ‘'State I'’ are detailed below.

DIRECT APPEAL TO THE COURT OF APPEALS

The Volker/Graber bill authorizes a direct appeal to the Court of Appeals from judg-
ment of conviction and sentence of death. The Court of Appeals will review the law and
the facts. It will examine the presence of passion, prejudice, or arbitrariness in the
sentence. It will review statewide sentencing patterns and determine whether the
sentence of death is disproportionate or excessive. The appellate process will increase
the total cost of the death penalty procedure by: 1) being more expensive than non-
-capital appeals; and 2) regenerating the costs of the trial process when cases are remanded
for trial. The latter result is not infrequent in death penalty appeals.

The California Office of the State Public Defender reports that nine out of the first
11 death judgment appeals under California’s death penalty statute resulted in either

52 It bears repeating that the proposed bill does not limit the reimbursement of appellate defense counsel
to the state appellate forum. Indeed, it requires the appointment of appellate counsel for the federal as well
as the state level. The costs associated with '‘State II'" and the "'Federal’’ litigation channel (see Table 1,
supra) (post-conviction proceedings, appeals, writs of certiorari, federal habeas corpus petition, federal
appeals, rehearings, and writs of certiorari} are not detailed in this paper. Furthermore, the Attorney General
will represent the state as respondent at each application for a writ of habeas corpus and other federal relief.
The weighty state costs associated with this representation at three federal stages of litigation are also not
detailed herein.
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reversals or retrials. That office also reports the cost of a death penalty appeal on the
state level to be in excess of $30,000 per case.

The proposed New York bill would require appellate counsel to perfect two appeals
at once, i.e., the sentence reviews? and the direct appeal. The expense of this procedure
will also be felt by the state and county as they attempt to defend the conviction. The
constitutionality of a death penalty statute is almost always attacked on appeal. In New
York, this will require the Attorney General's office to appear and defend the constitution-
ality of this statute.5*

In our survey on appellate death penalty costs, F. Lee Bailey’s office reported a mini-
mum cost of $25,000 to take a non-capital felony appeal. Again, this figure is exclusive
of expenses.

The Southern Poverty Law Center reported the cost of an appeal to range from $20,000
to $30,000. Under the New York statute, the costs will be higher.

In order to accurately quantify time involved in a capital case, we examined juris-
dictions which have objectified the appellate process by the development of workload
standards. In California and Michigan, the state defender offices have quantified non-
capital appellate work into work units. By calculating the number of hours to prepare
one brief from 300 pages of transcript, the Michigan Appellate Defender Office has
developed an ‘‘an appellate unit’’—a work unit equal to 55 hours of attorney time.
Under this formula, a minor non-capital case directly appealed to the highest state
court would require 3.7 work units or approximately 203% hours. This includes an
application to appeal, an appellate brief, oral argument, and motion for rehearing. It
does nat cover reply briefs, client visits, or expenses. The standards for California are
substantially similar.

Significantly, the Appellate Section of the National Legal Aid and Defender Associa-
tion®% has developed capital case appellate standards and has also done so on the basis of
work units. Under these standards, which can permissibly be met under the express
provisions of the Volker/Graber bill, 30 work units are the standard work load for one
appellate attorney for one year. A direct appeal of a death case to the New York Court of
Appeals would constitute 14 work units under these standards.

This figure, which may be somewhat low considering the extensive research and
innovation that will be required in the first onslaught of constitutional challenges to
the Volker/Graber bill, translates into about five months work or between 800 and
900 billable hours. At the rates charged by the ‘'best’’ counsel, supra, at n. 33, this will
translate into defense costs of $80,000.

%3 The costs associated with the constitutionally required disproportionality review have not been assessed.
The death penalty statute will require the arresting police officer, the prosecuting attorney, the defendant’s
attorney, and the trial judge to file reports with the Court of Appeals in every case where a defendant is
indicted for first degree murder. These reports will have to be filed with the Court of Appeals within 30 days
of a disposition by a superior court. They will also have to be separately analyzed in conjunction with each
death penalty sentence appeal. Tne contents of the reports will be designed by rule of the Court of Appeals.
They are obviously, therefore, not detailed in the bill. It is, however, clear that, independent of other in-
creased capital case judicial costs, the judicial system will need significant additional resources just to carry
out disproportionality review. ’

54 N.Y. Exec. Law,§71 (McKinney 1972}.

55 The workload standards reported here were presented at the National Appellate Defender Confcrence
conducted by the National Legal Aid and Defender Association, April 10-12, 1981, in Indianapolis, Indiana.
The capital case workload standards of 30 work units define a capital brief as 10 units, and a petition for
certiordri as four.
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A direct appeal of a capital case to the New York State Court of Appeals will, therefore,

cost New Y(?rk taxpayers no less than $160,0005¢ exclusive of correctional and court
costs, as indicated in Table 3 below.

TABLE 3
. COST OF DIRECT APPEAL TO THE NEW YORK STATE COURT OF APPEALS
APPEAL
COURT OF APPEALS Defense Prosecution Court . | Correction Other ‘TOTAL
State Charge $80,000 —0— ? ? ? $80,000 °

County Charge —0— $80,000 —0— —0— ? $80,000
STATE $80,000
COUNTY §$80,000
TOTAL $160,000

SUPREME COURT REVIEW

F‘inal judgments of the Court of Appeals rendered in death penalty cases are next
rev;e.wablfa by the United States Supreme Court by writ of certiorari. Bringing such
petitions is routine capital practice. Preparation of the petition and the brief on the
merits involve complete review of, and familiarity with, the entire trial transcript
and all state court proceedings. The transcripts to be reviewed frequently contain
thousands and thousands of pages.

Edward Nowak, Public Defender of Monroe County and an able appellate lawyer
who successfully argued the landmark case of Dunaway v. New York, 99 S.Ct. 2248
(1979), before the Supreme Court, estimates that the amount of time to adequately pre-
pare a non-capital case for Supreme Court review averages between 150 and 200 hours.
Seventy to 100 of these hours cover the preparation of the petition for certiorari. Once
the petition is granted, however, fine points have to be honed and final briefs have to
be prepared. Six lawyer weeks is not an unusual amount of time in non-capital cases.

In capital cases, far more is involved. The record is longer, the issues more complex
the stakes higher. More importantly, the constitutional principles involved have fre:
quer_ltly only recently been enunciated and are subject to precise case by case refinement.
During this process of review, while the cost of defense services will be a state charge
the cost of prosecutorial time will be a county charge. l

_ The Supreme Court does not look at a certiorari petition to do justice to an individual
litigant. Despite its reputation, the Supreme Court does not sit as a *court of last resort."’
Rather, in exercising its certiorari jurisdiction, the court seeks to either refine existing

‘propositions of law, explore potential areas for applying settled principles of law, or to

resolve constitutional conflicts among the state or federal circuits. In death cases,

these pfinciples heighten the existing pressure to find novel issues for Supreme Court
reversal.

In the most recent case before the Court, Eddings v. Oklahoma, ——US.___,1028.
Ct. 869 (1982),. the question presented was whether or not the infliction of the death
penalty on a minor who was 16 at the time of the crime constituted cruel and unusual

36 Prosecution costs are calculated at a ratio of 1 to 1 with defense. See n. 28, supra.
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punishment under the Eighth and 14th Amendments to the Constitution of the United
States. A second question was whether or not the Supreme Court should address the
plain error committed by the trial court when it refused to consider relevant mitigating
evidence. The petition for certiorari was 26 pages long. The state’s opposition brief,
20 pages long. The brief on the merits, filed for the petitioner, was 68 pages long. It
argued three points of law, cited 81 cases, and discussed 95 domestic statutes. It reviewed
the statutes of 11 countries. Seventy-seven other authorities were cited in the brief. Five
appendices containing in-depth social research were filed.

The Eddings case is not an unusual effort on behalf of a capital defendant. It involved
hundreds and hundreds of attorney hours to research, prepare and present the case.5”

Applying the Michigan work unit formula, a non-capital petition for certiorari, brief
and argument before the United States Supreme Court requires four units or 220 hours
of attorney work. The California formula, applied to Supreme Court review in a non-
capital case, would require three appellate work units and approximately 200 hours of
attorney time for research, preparation, brief writing, and oral argument. Applying the
NLADA Appellate Section standards, a petition for certiorari in a capital case would re-
quire approximately 256 hours of preparation. Supreme Court review itself, including
legal research, preparation, certiorari petition, briefs, and oral argument would be equal
to or surpass 46 percent of an attorney’s work year. This is billable at approximately
883 hours.

Under the provisions of the Volker/Graber bill, which provides fees at the rates charged
by the ‘'best attorneys,’’ supra, at . 33, this will translate into defense costs of $85,000.

Supreme Court review of a New York capital case will, therefore, cost New York
taxpayers no less than $170,000%8 exclusive of correctional costs as indicated in Table
4 below.

TABLE 4
COST OF SUPREME COURT REVIEW
WRIT OF CERTIORARI
U.S. SUPREME COURT Defense Prosecution Court Correction Other TOTAL

State Charge $85,000 —0— ? ? ? $85,000

County Charge —0— $85,000 —0-— 1 ? $85,000
STATE $85,000
COUNTY $85,000
TOTAL $170,000

57 Significantly, the Supreme Court decided the narrower of the two questions in Eddings. The constitu-
tionality of imposing the death penalty on a 16-year-old thus remains an open question. The case is now in
Oklahoma awaiting a resentencing procedure. NYSDA has been informed that a motion has been made

seeking the appointment of a new sentencing judge. This will, of necessity, have to be decided before the
case can proceed.

58 Prosecution costs are calculated at a rate of 1 to 1 with defense. See n. 28, supra.
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PART III:
ANOTE ON THE COST OF
THE ““CORRECTIONAL’’ PROCESS

The fiscal wastefulness of a criminal justice system with a death penalty is epitomized
by the cost of incarceration. Since 1976, when the death penalty was held not to be
unconstitutional per se by the Supreme Court, four people have been executed in the
United States.5? The vast majority of capital defendants do not get executed; rather,
ultimately, after enormous agony and squandering of the public treasury, they are
sentenced to life imprisonment. It will be the same in New York State. New Yorkers
will not only pay for the cost of trial, appeal, and nine levels of review, but also for
the incarceration of the inmate during the process and most probably for the rest of
his life. It would, in the eyes of some, be better at the outset to offer life imprisonment
as the only sanction for first degree murder.

The annual cost of maintaining an inmate in a New York State prison was calculated
at $15,050 in 1978.6° Assuming that the average age of persons convicted of first degree
murder is 30,6 and that they will live until age 70, the cost of life imprisonment for
40 years would be $602,000. At a cost of $1.4 million, a death penalty trial alone will
exceed the cost of life imprisonment.

For the defendant facing capital punishment, the cost of special death row security
must be added to the annual charges above. Thus, according to representatives of the
Florida Clearinghouse on Criminal Justice, during the eight to ten years involved in
post-conviction appellate review, an additional $15,000 per year for each inmate will
probably be required. This security cost reflects the need to deal with the death row in-
mate individually, to maintain an individual cell, and to separate the inmate from the
general population. This issue is certainly not new to correctional administrators.62

Richard McGee, then Administrator of the California Youth and Adult Corrections
Agency, stated 18 years ago:

‘“There is also the argument of cost. Why support some murderer
for the rest of his life when we could execute him and save all that money,
the argument goes.

""Like so many arguments favoring the death penalty, this does not

59 Note thet of the four, three—Gary Gilmore {1977); Jesse Bishop (1979); and Steven Judy (1981)—all
desired execution. Only John Spenkelink did not wish to die. He is thus the only person to be executed
against his will since 1967. Since 1976, eight persons on death row have, however, committed suicide.

60 D, McDoNALD, THE PRICE OF PUNISHMENT: PUBLIC SPENDING FOR CORRECTIONS IN NEw York 13 (1980).

61 Florida reports the average age at admission to its death row is 30.8 years. BUREAU OF PLANNING,
ResearRcH AND STATISTICS, FLORIDA DEP'T. OF CORRECTIONS—DEATH ROwW ANALYSIS 1, STATISTICAL FACTS
{Aug. 29, 1980).

62 Thorsten Sellin, writing in 1961, said: "It has . . . been claimed that [the death penalty] is an economical
way of disposing of criminals who, otherwise, would have to be supported at public expense—perhaps for
the rest of their lives. Those who employ this cynical argument may be ignorant of the sometimes moun-
tainous costs of the administration of justice in capital cases and they certainly have no knowledge of the
realities of prison administration. It is no doubt true that sotuc risoners, including some lifers, do not make
adequate returns to the state—measured in dollars and cents—for some of them are mentally or physically
incapable of doing so, But most lifers work in prison. They perform domestic services, they work in prison
shops, they do clerical work. If they were paid a wage commensurate with their services, they would be
able to pay the costs of their maintenance, but since they are paid little or nothing, it is easy to forget that
they are a source of financial profit to the institution in one way or another. Any prison warden will testify
to the fact that it is from the group of lifers that he draws a considerable number of trusted inmate employees.’’
Capital Punishment, 25 Fep, PRoBATION, No. 3, at 3 (Sept. 1961).
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hold up under factual analysis. The actual costs of execution, the cost
of operating the super-maximum security condemned unit, the years
spent by some inmates in condemned status, and a pro-rata share of top
level prison official's time spent in administering the unit adq up to a
cost substantially greater than the cost to retain them in prison the
rest of their lives. .

“'Furthermore, perhaps half of those condemned could make h{ghly
useful prisoners. It is a common experience that many long-term prison-
ers settle down to responsible jobs in the prison community which
could conservatively be valued at a miniinum of half the salary of an
employee in industrial, maintenance, clerical and other roles. This
would more than pay for both their own keep and that of the other
half.

“Thus, our studies indicate that just on *he basis of prison costs alone,
it would actually be cheaper to do away with the death penalty, When
the other costs of death penalty cases are added—the longer trials, the
sanity proceedings, the automatic and other appeals, the time of the
Govemnor and his staff—then there seems no question but that economy
is on the side of abolition.’’63 (Emphasis supplied.)

s
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63 McGee, Capital Punishment as Seen By a Correctional Administrator, 28 FEp. PROBATION, No. 2, at
13-14 (June 1964}.
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CONCLUSION

Throughout this paper we have suggested the existence of certain indirect costs or
made reference to specific costs we do not calculate.4 These include court costs, jury
sequestration, security costs for local correctional facilities, the cost of hiring special
penalty phase counsel, and millions of dollars that will be associated with state and
federal post-conviction review.

It should by now be clear that government has failed to look at the actual costs of
defending and prosecuting capital cases. It has failed to examine the impact of the death
penalty on the state’s correctional system. It has no idea what the price tag for capital
litigation by the Attorney General's office will be.

While prosecution costs in capital cases will probably bankrupt some counties, local
governments, already caught in a quagmire over a jail crisis, have yet to examine the
impact of capital case security requirements on local correctional facilities.

All these issues must be confronted without appeal to bloodlust. Bloodlust in the
name of the public good is a political lie.

And the public? The public is concerned with security on the streets, in homes, at
school, in offices. The public is, at best, overlooked by a government’s death-bent
myopia and, at worst, disregarded.

Crime and justice need to wear a common yoke. The death penalty permanently
disengages them one from the other. There can be no murder in the name of justice.

Capital cases do not need to exist. The expenditures outlined in this paper are not
necessary. Millions of dollars directly attributable to a death penalty and capital liti-
gation can be instantly saved and redirected by not reinstituting capital punishment
in New York State. This is not a choice ordinarily posed to voters or those others who
live petrified and diminished by the fear of crime.

Political rhetoric, however, should not be permitted to obscure the true pain of the
families of homicide victims. They need closure. For capital defendants, delay and
legal review mean life. For the families of homicide victims, delay and legal review mean
pain. For both, the process is agonizing.

While many have voiced concern over victims or perpetrators, few seem to know the
true agony of either—the agony that comes from the notoriety of five or six appeals, from
two or three reviews by the Supreme Court, from being dragged, alone, through the
cruel and unusual punishment of waiting.

For the victim’s family, it is the seemingly endless grief, memories of the morgue,
recounting the report of death, refeeling aloneuess. )

The death penalty perpetuates victim pain. It also eats at the innards of the accused.
Death row:

", .. 1is set up with one thing in mind: to hold a person until execu-
tion. None of the programs of education or rehabilitation available
to others in even the strictest of prisons are available to death row in-
mates. The prison is required only ¢ house, feed and then kill the in-
mate. This makes life on death row far more depressing and meaning-
less than life normally is in prison. . . . [D]eath row, . . . a ghastly zoo
organized and wholly devoted to carrying out the most sordid act imag-
inable ***is just barely living. It is instinctive existence where the
days are stitched together by a thin thread of hope that either the laws
under which the penalty was decreed will be ruled unconstitutional or
one's conviction will be reversed for some reason. The effects of years
of isolation and deprivation, the lack of human contact, touch, and
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4 See nn. 25, 26, 29, 30, 38,47, 52, 53, 54, supra, and text accompanying them.
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sexuality builds unrelievable pressures. The constant possibility of
execution added to those pressures makes for a grinding, withering
life that is all but intolerable—a ‘slow coming dark.’ ’'65
The debate on the death penalty has become sordid and loud. It has diminished us
all. We have come very far down the road from morality. Too far. The distance is shame-
fully represented by the theme of this paper—cost. Capital litigation and the costs
of the death penalty, however, will not go away until the death penalty is abolished.
As can be seen from Table 5 below, some of the costs of the first three stages of capital
litigation will total no less than $1,828,100.

TABLES
COST OF STATE1
(Trial, Appeal, Supreme Court)
Defense Prosecution Court Correction QOther TOTAL
State Charge $517,700 —0~— $300,000 ? ? $817,700
County Charge —~0— | $1,010,400{ —0— ? ? $1,010,400

STATE $817,700

COUNTY $1,010,400

TOTAL $1,828,100

By the time the first 40 New York death cases have been tried to verdict, over $59
million will have been expended. By the time the first 21 New York death cases have
reached the United States Supreme Court, New York State and its counties will have
expended as much as the Governor, in his February crime message, deemed appropriate
for the entire statewide Major Offense Prosecution Program. An amount exceeding
the Legislature’s fiscal year 1982-83 local criminal justice assistance budget will rapidly
be spent to pay for the death penalty in New York. ‘

A recent analysis of the criminal justice system®¢ indicates that the cost of the system
has increased by 120 percent every five years since the early 1900's, while the rate of
inflation has only increased by 40 percent every five years. A capital case, therefore,
that necessarily taps resources from all facets of the criminal justice system, can be
estimated to increase in cost at a similar rate, If 20 percent of the murder cases in New
York (251 convictions in 1980)¢7 are prosecuted through three stages of litigation as
capital offenses at an average cost of $1.5 million, then in current dollars the death
penalty will generate costs of approximately $75,000,000. If we assume that the cost
will grow in proportion to the cost of the criminal justice system as indicated by the
study, then in the year 2000 A.D., the death penalty will cost $1,075,000,000 annually.
Perhaps that is what the Temporary Commission on Revision of the Penal Law meant

85 D. Macek, SLow CoMING DARK: INTERVIEWS ON DEATH Row 5,6 (1980).

66 Sepler, The Next Twenty-Five Years Facing the Criminal Justice System: Using Standard Celeration
Charting for Systems Analyses, 6 Am, J. Crim, Law 47 {1979].

67 Annual Report 80— Crime and Justice, NEw YORK STATE DivisioN oF CRIMINAL JUSTICE SERVICES, at 224.
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in 1965 i s 0 . .
and wath‘;l.lS?s' regarding the death penalty, it found nothing but obstruction, confusion

We have not detailed the costs of an actual execution. They si
. - They singularly generate in-
glréié:late, tz~1lmost uncontrolﬁabl;, expense. The state of Geox?:gia gvtrlhiclz’ gxectlftlei 1ll)ly
1ectrocution, spent more than $250,000 solely for th ici I
tion of ok Houpent saore than 825 Yy tor the anticipated, but aborted, execu-

Special telephone lines running from the
and to the Governor's office are necessary.
control, helicopter security and the shutd
but a few items of the irrational cost that
that ever reach the execution stage.

It is our hope that a rational discus
York State to a rational conclusion.

prison to the United States Supreme Court
The cost of extra police personnel for crowd
own of federal air space over the prison are
will be generated in the rare handful of cases

¢ Sec 1. 8, supra.

¢ Atlanta Journal, Feb. 11, 1982, at 1, col. 1.

sion of the costs of the death penalty will lead New |
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