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Executive Su=~uary 

Strikes and  Stri~e penalties in the Public Sector 

i. 

Over the past thirty years there has been a subs~annial increase 

in ~he m~mber of strikes by public e=ployees. Alehou~h scribes by public 

employees were illegal and remained illegal in most s~ates over this time 

perlod, a vaz'lety of differen~ policies have been adopted to prevent 

serlkas or minimize their impact. These policies include penalties directed 

against striking employees or unions, various strike substlrutes designed 

to replace the strike and, in'vary few states, the limited legal right to 

scrikeo In ehis study we examined the strike experience in seven s~aCes 

~hat have different public policies =~ard strikes by government employees. 

The seven states were: Hawaii, Illinois, Indiana, New York, Pennsylvania, 

Ohio a n d  Wiscons in .  Our p r i n c i p a l  f i n d i n g s  f o l l o w .  

Compared to sta~es w i t h  no laws, s t r i k e . ~ r o b a b i l l ~ i e s  w i re  !cwer  i n  ~he s t a t e s  

wi~h interest arbitration for p o l i c e  and firefighcers and also lower in 

sGmz of ~he states with strike penal~Les. This conclusion was based on 

a statistical analysis of strikes in six of the seven states from 1975 

t o  1976. 

Table i Shows the esclmated probability of a strike by teachers 

and uonunlformed municip~l employees for an "average" govez~maut in our 

sa~le. The estlma~ed probabilities for Wisconsin and Indiana were 

gzeater r/tan the New York's probability bu~ =or statistically different. 

1111nois, which l a c k e d  a bargaining law, had a median strike probability 
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Table XI-i 

S.,,~r 7 of the Estimated Strike Probabilities 
From the Lo~it Analysis Obtained From an .%n~lysis of 

Sc-~£kes Over A Two Year Period, 197.5-76 

Nommiformed ~nicipal 
Employees 

Teachers 
Dis~rlcCs < Dis~rlc:s 

5000 Students 5000 Students 

Illinols .11438 

Indiana .05986 

~-v York .03266 

0h£o .19811 

Pennsylvania i. 13 843 

~£sconsin .03602 

.05562 .31860 

• 02574 .06053 

• 02957 .03776 

• 04503 .09474 

.11756 .32201 

~.A. N.A. 

S o u s e :  Tablp.s X-~.6 and. 11. 
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o f  a b o u t  .11  p e r c e n t ,  P e n n s y l v a n i a  f o l l o ~ e d  a t  a l m o s t  .13 and Ohio bad 

r~e  h i g h e s t  p r o b a b l l i ~ 7  a t  a l m o s t  . 2 0 .  The e s t i m a t e d  p r o b a b i l i t i e s  

foz Illinois, Pennsylvania, and Ohio ware s~atistica/iy different from 

~he New York probabi l i~7 .  

The s u b s ~ a n t i a l  v a r i a t i o n  i n  che  s ~ r i k e  p r o b a b i l i t i e s  bet-~een t h e  

s~ces fo= nonu~.goz~ed municipal  employees can be par~lally explalne~ 

by differences in ~he cost of penaleles ~aat are imposed for vlolaring the 

st~ prohibition across the states° We. in~ :erpre t  this flndln8 to  mean 

~hae ~he s~rike decisions of en~loyees and unions are influenced more by 

:~he expected costs of breakiu8 the law than the simple fac~ ~ha~ s~rikes 

were illegal. In Ohio and L l l i n u i s  where-p~alties are infrequently 

enforced, the probability of a scrlke approached or ~as greater ~han. the" 

probabillt7 in Pennsylvania where strlkes are legzl. On the ocher hand, 

the probability of a strike was lowest in New York where a dues check-off 

penal~y was usually imposed a~ainst  t:he strlkluS unions, a ~  s~r!klng 

e m p l o y e e s  were  p e n a l i z e d  one  day o f  p a y  f o r  each  s t : r ike  day .  The low p r o b -  

a b i l i t i e s  i n  Indiana and Wisconsin were explained by recenely passed or 

pe~d/ng legislation that caused a moderation in strike activity. 

The snaListical comlmrison r~hat was done of strikes by police and 

flrefighters in the arbitration (New York, Pennsylvania, and Wisconsin) 

aDg the uo-arbi~ratlon s~ates (Ll~is, Indiana and Ohio) provided an 

estimate of ~he impact of arbitration on strikes relative ~o a no-law 

environment. Over the two-year period ~hat was analyzed (1975-76), the 

estimated probability of a s~rlke by fire.fighters in the sta~es vi~h 

arbitrar-lon was less ~han one chance in i00. In ~he three s~ates vi~houc 
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a la~ the chances of a strike were about five in i00. This difference • 

was statistically sIEnlficant an ~he .05 level. The probability of a 

s~zi~ b7 police in ~he snares with arbltzunlon was 1.5 chances out of 

i00 and about 5 chances out of i00 in ~he states without a law. This 

41fference bet~een arbitration and nonarbitratiou states was s~atistically 

sisnificant bet~een .05 and .I0 using a one tail test. While strikes ~" 

by protective service employees were unlikely in all six states during 

this time periods these results shc~ ~haC from 0ctobers 1974 :hrough 

September, 1976 the probability of a police or firefighcer strike was 

~hree to five times more ~ikely in: the three states without arbitration. 

These estimates suggest ~hat arbitration may be J u s t  an effective .... 

a t  p r e v a n t ~  s : r i k e s  a s  s ~ r i k e  panal=±es . ,  ~n ~ ¢ ~ ,  an a ~ l y s i s  o f  ~ 
t h e  d e s c r i p t i v e  Census da~a f o r  New York and p e n n s y l v a n / a  showed ~he 

e f f ~ t  o f  a r b i t r a t i o n  o n  p o l i c e  and f i r e f i g h t e r  s t r i k e s  ou~-.~i~hed ~he 

impact of ~he harsh penalties in New york. Police and firefishters 

in New York that strike are subject to the dues checkoff and pay penal~ies 

of the Taylor Law, while in Pennsylvani~ ~hese employees ~ be subject 

to unspecified contempt penalties. Despite ~hese differences in penaltiess 

Pennsylvania police and flrefighter bargaining un/ts did not have higher 

strike probabilitles. Al~hough this evidence is not conclusive, i~ 

s~ests that when arbitration is available, penalties such as in New 

y o r k ,  a r e  n o t  needed to  l i m i t  s t r i k e  a c t i v i t y .  

2. Bo~h strike penalties a~d. s~ate aid formulas and m~,~-,-- tesching 

day requirements had a signiTicant impac~ on strikes by teachers in ~he 

s~en states ~ t 

• '-•.. 
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Scats educational policy has an £~n~ac= ou s=-~-kes £: a ~£s~ric= 

is closed by ~ s=-~-ke and a disc~c= has co res~'~edule ~he s~rlke days 

co meec ~he schoot year requirements of ~he state. When this occurs, 

t e a c h e r s  a r e  u s u a ! ! 7  ~a id  for =he r e s c h e d u l e d  days and l o s e  Less pay 

~han ocher public employees =hac scrlke. The rules governing ~he 

dls~ribucion o~ school aid to school disC:ices r.hac fail to mee~ ~he 

m i n ~ - - ~  t e a c h i n g  day r e q u i r e m e n t s  a l s o  Lo.~luence s c h o o l  b o a r d  b a r g a i n i n g  

decisions. If all state school aid is lose because a dis=ric~ fails 

co meet scene s~andards, an employer's incentive to concede is enormous 

as ~he .~arules approac-% the point, t~ ~he scrlke where scrlke days 

c a n n o t  be r e s c h e d u ! e d  ~.n meet  ~he sca~e e d u c a t i o n a l  manda te .  A l c e . - ~ a n i v e l y ,  

~h~ employer ma 7 ~ke fewer concession~ Lf "~he aiscri¢~ e.~P~eri~nces a 

revenue 'h~indfal!" because no state aid is ~o.-= when a ~iscTic'. falls 

co meec ~ha s~ce educational standards. 

Even ~hou~h all seven  s~.a=es h~d minimum len~r.h school year .-squire=enOs, 

~he r e ~ = i o n s h i p  o~ t h i s  r equ i r emen~  Co s t r i k e s  was somewhat d i ~ e r e n c  i n  

each of ~he states. Zn u_awaii ~he decision co reschedule school days 

lose ~rom a s~.ke h~s an ~m~orcanc ~m~ac c on teacher strike cos=s. 

Rowever, because  ~he sys t em I s  a s t a t e  sys t em,  t h i s  r e q u i r e m e n t  does 

ooC have a se~--icus impac~ on state ~d~u~ because funding decisions 

ann ~he rescheduling of missed schoo l  days ~ a sc.-Lke are ~ade jolnc~-y 

by the  same ~;overnmenc. 

Until 1977, Niscousin and Ohio had s i m i l a r  poLicles ~or deallnS 

-~i'.h ~he failure of dlsc=ic~ co meeC ~e mi=/nnnn ~'aachin~ year .-equiremeacs. 

If a ~sC.-IcC in eAr.her o~ ~hase s~aces failed co =eec ~he school year 
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requirement the Law L=~lled the discrlc: would lose all of i:s school 

aid. Because ~hls would hav~ been catascro~hlc for an 7 discrlc'-, ~os= 

em~loyers and unions have been reluctan~ co ~es= the Law by missin~ 

the deadline. In 1977 Wisconsin changed its ~aw to prorate the loss 

of state aid based on the m~mber of days ~he distrlc~ fall shorc o~ 

~he s~a~e requiremen~ because of a s~rike. 

~lliaols has had ¢ouslderable experience wi~h a policy of prorat!n~ 

s~a~e aid "~hen districts do ,~o~ meeC cha school year requirement. The 

state closely monitors each s~rlke co ensure sta~e educational standards 

are ma~ tf a ~Isurlc~ remains open durin~ a strike. ~f these standards 

are not met or if a ~istrlcu ~s closed by a strike, state aid is reduced 

by !/180 for each day =he dlstrlcn falls short of 180 days. 

In India-- the question of state aid and ~ake-up days is dealt 

~i=h in :he barzainin8 Law which exempts school dlstric=s fr== ~he 

school calendar when a dls~rlct is s~rucE. However, dlst1"Icts have 

not had to ~ake advan~ase of =his opclo= because =hey have t~/plcally 

rQmalned o p e n  durln~ a strike. 

In Pennsylvania =he Law requires =hat districts provide 180 days 

of instruction. In about a =hind of =he strikes ~he districts have 

faile~ =~ satisfy this requirement. Despite =he ~ailure of some 

dls~=icts ~o =met the requirement, ~o dis~icE ~ras directly penalized 

by =he loss of aid ~om =he s~ate. However, because s~ace aid each 

yea:~ t~ partia~Iy base~ o, expenses in =he previous year, • dls~rlc~ 

=hat save~ ~oney ~om ~ s~ike in One year will receive less aid =he 

~e~= year because of =he ~avlngs. 

-:° 
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School dis~rlc~s in New York have been able and ~Killin8 ~o remain 

o?en  du~.~.ng a s~rike and ~herefnre do r~O~; have ~o schedule make-up days. 

The ability and willin~ness of dis~.c~s ~o remain open is ~arulal!y 

e_~Lained by ~he "! for i" pen£1~7. The penalty monies provided co 

~he disc~.cu h£va giveQ s~ruck dis~rlcus ~he resources ~o hire subsciT~es, 

kee9 schools open, and s~ill save ,~ne7 ~rom a s~rike. 

A comparison of ~eacher s~.r i~es i n  New YOrk a~ Pennsylvania showed 

chac strikes ,~ere less tlkely in New York where ~he "2 ~or i" penal:7 

is imposed a~d ,~here ~eachers canno~ reduce s,rike !osses by ceachin~ 

mak.e-u~ days (See TahOe l). 5~rlkas ware more ~requen~ in ~ennsy~vania 

where strikes are legal and muse strike daTs are rescheduled. This 

fi=dln~ held up ~c~osS bo~h 1~r~e and small school discrlccs. However, 

~.he legal ri~,hc CO s~=ika in ~ennsyLvania had a far ~ea~er im~ac~ in 

small dis~ricus. 7n New York, s~rlkes were ouly slIEh~17 ~ore ~requenu 

in Large districts -..hart I n  small ones. ~u~ in ~ennsy~v-ania, s~-ikes 

in LarEe ~isc~Ic~s were far ~ore £Tequenc ~han I n  small districts. 

The e~fec~ of the Taylor Law ~en~Icles in New York and the ~im/ced 

legal ~IEh~ ~o s~rlke in pennsylvania was also supported by a ~Ine series 

analFsis of the co~a.__._~ number of s~rlkes in each s~ace. Our reEresslon 

=esu~s show thac af:er the "~ for l" ~enal~7 was added ~o the Taylor 

~w in New York the number of stT.ikes drol~ped significantly ~cnn whac 

they wculd have been had the amendments no~ been 9assed. ~n ~ e n n s y ! v a n i a  

a similar analysis sho~ed ~.ha~: after Ac~ 195 ~limi=ad right ~o s~rika law) 

was ~assed  the  mm~be~ of s~r i ' kes  i n c r e a s e d  si~ni~ican¢lT. 

• ° -  
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& comparison of =ha e s = i ~ t e d  s=r!ke pcobab i l i~ ies  by ~.eachers 

in Pennsylvania, Ohlo and I111nols show ~b~ in smal~ disc:lets the 

st~.ke probabilities were similar in Illinois and Ohlo and about half 

cha size o~ the probabili~7 in Pennsylvania. However, among large 

districts the differences between ~ese ~.~cee scares changed dramatically. 

In  ~l~Lnois the pcoba~ t l i t y  was abc~z~ .32 or only s l i g h t l y  lowe= cha~ 

~he s~.-tke p=obabil~L=y in  Pennsy lvan i a .  I= Ohio, =he probabi l£=7 inc:eased 

to about .10, but was subs~an=lail7 less than the probabiliC7 for large 

"districts in the ocher two states. 

The similar pEobabilitles for large districts in Pennsylvauia and 

~lli~ois sugges~ ~hau ~he policies In d%ese stares have had a similar 

im~ac~ on s~rikes b 7 ~eachers in ~hese districts. This result is noc 

surprlsinE when the ;ollcles in ~he t~o states are compared. Although 

st~. .kas  are legal in Pennsylvania and illegal in Illinois, pe~l=ies 

are seldom imposed in Illinois and the scare policy o2 enrollment and 

educatlo=al standards in Illlnols has sig~Lfican~17 reduced a large 

discJclct's ability or willlngness to remain open during a strike because 

of the problems created by temporarily replacing a large workforce ~o 

maeC sta~e EeqlliE~S. 

The str~-~'.a probabiLt=y fort Large ¢Ltstrlccs in Ohio was ¢~ch lower 

~han the probability in either pennsylvanla or llllnois. This is explained 

by ~he fact that in Ohio mos~ dis~rlc=s are abla co remain officially 

"open" by reducing programs and/or, hiring substitutes. This meant chat 

i= was unnecessar7 fo= sr.hoo], boards =o schedule make-up days in many 

str~kes. The~e£ore reachers who struck suffered higher st-~-Lke costs 

i~ Ohio ¢ha~ i= Illi=ois or pennsylvania. 

# 

---~ 
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I[ does so~ a~pear ~ha~ iesal s~rikes in ~awaii and Pennsylvania 

have produced  =he d:ama~ic o~ !asking detrimental :i.m~acc on public 

services ~ha~ some people fea=ed. 

In 1977 ~he Governor's $~udy Commission on ?ublic Em~loyee Relauious 

in Pennsylvania .~ound ~ha~ che representatives o~ ~osu ke7 employer, 

employee, a~d public oE~imlza£1ons expressed a= leas= qualif J-e4 sup~or= 

fo~ "_he couclnued Limi=z~ rlghn uo snrlke. Ijnloa spokaspersons universally 

endorsed ~he legal rishn ~o s=riEe. The oaly ~i~a~reemes~ .~l~hi~ uhe 

Labor c ~ = y  ~ over whet/let or ~o~ a Judge =i~ac enjoins a s~.-i~e 

because ~he s~:~-ka endam~a~s the public's heal~h, safety, or welfare 

should also be raqui.-ed ~o o~er ~he par~ies ~o suhmi~ ~he disvate ~o 

arbi~.-a~ioa. 

M~s~aSemenc suppoc~ of ~he rIEh¢ co s=rika ~ less widespread, 

more qualified and less enchusias=ic. ~owaver, when ~aced "~i~h a 

choice o f  ~he limi~'ed ~i~h~ =0 surike or arbi~l'acion, moSC ~a~l~e.~P.~: 

~egrmsem~aclvas ~voEe~ ~he s~z~-ke. The impac~ o f  ~he s~-i~e is u-awail 

has been similar ~:o ~he pennsylvania experience. The basic acceptance 

of ~he principle o~ ~he llmiued lesal rIEh~ =o s~rike for mos~ em~loyees 

s~ill prevails. 

.%l~hou~h ~he ~zd-nciple of a ~imi=ed ri~= ~o scribe is accepted 

in .~nsylvanla and Kawail, bo~h s~aues have ha~ di-=~iculry /esi~nacin~ 

who i s  essen=lal or when a scrLl~e en~-~nsers ~.be . m ~ l i c .  

~f  "Coo =any" p e o p l e  a r e  c l a s s i f i e d  a s  e s s e n t i a l ,  ~he L=pac:  o~ 

r.~a s~:=Lka may be so mimLma~- ~ha~ ~he riShc .=o sc~,ke is ~eauin~less. 
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On :he ocher hand, iesignacia8 "too few" essen:ial ~osi:ions may 

endanger :he ~ubilc. The problem of designating essenclal amp. loyees 

in the public sec :o r  is s i m i l a r  :o the problem of es:abllshing a 

~a~ional emergency dispute in the priva:e sector. !c also appears 

:hac we are ~o closer :o resolvlng the public sac:or problem than we 

are co resolving ~he private sector problem. 

A theoretical mmdel of strikes and strike 9enaltles was developed 

which showed the impact of penalties on bargaining on:comes. The 

model suF.~ests  t h a t  i n  b a r g a i n i ~  e n v i r o n m e n t s  where u n i o n s  or 

em~1oyees are penalized for scrlk/ng, average outc~nes will be l~wer 

chart in environments ,,-here costly sancclons do noc exist. This 

predic:io, applies even if em~loyees do noc strike. This is an 

important ~heoretical prediction cha~ needs co be tested. 

A comparison of descrIpciv~ s~rika s~atlstics from Ohio, Illinois, 

Indiana and matiomsl averages show that union recognition disputes are 

significantly reduced where there are state laws providing for 

representation elections. 

Twenty-one 9ercen~ o£ all strikes in II!inols and L7 percent of 

all strikes in Ohio from 197~,-77 were union recognition or first cos:tact 

strikes. These fIEures are mu~h ~re~cen: chaa :he 5.~ p e r c e n t  for" :ha 

ocher ~ states. Compared CO reachers in I~4ulana chac were able ~:o 

obtain reoo~nitlo~ rights through an election, strikes by reachers ~o 

obtain recoEni~ion were far mmre commoQ in Ohio and ~lllnols which 

lacked recognition procedures.  These fi~dln~s have im.uor~l, n t  Im.~.licacions 

J 

." % 
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f=r jurlsdlc=ions where unions are just be~innin8 =o organize public 

' employees .  They su~ses~ =ha= union r~coEni t ion  procedures  and bar~a in ing  

ri~hcs may have a ~reatar ini=lal imgacc ou strikes chart either penal=les 

or stTike substitutes =hac are direcued primarily ac resolvin~ disputes 

tn es~abtlshed ralacionships. 

The lesal analysis of s~.-ike policies in a LarEe sample of s=aces 

sho~ed c.~a= in ~ha absence o£ lesisla=ive a~,chorlz~ion ~o strike, 

e.-~re.~s or implied, uhere is unlversnl acceptance of =he ¢c~nun Law 

rule ~h~c public employee-~ do =oc have =he right co strlka. ~owever, 

in a slgnifican= cumber of jurisdi¢=ious, =his policy ~ay be ¢touded 

because,, among ocher reason=, 

(a) no .~nd~cory expcess strike pena~cies ~or vlola=ion e_xls~ 

except usual broadly cLiscrecionar7 contempt of court penal=les 

for disobedience of an £n]unc=ion; 

(b) i n j u n c t i o n s  may be d i f f i c u l =  =o secure from a tour= un less  

ceEr.aln subscanclve standards are met and =his =my be 

d i f f i c u l t  to do; 

(c) ~here may be a requirem~nc c h a c a  ~ b ~ i c  em~loTer f i r s t  seek 

r e l i e f  from che s t a t e ' s  adminis tTac lve  a~enc7 b e f o r e  a couru 

tnJunc~lou ~ y  be sonny . ;  and 

(d) damage a c : i o n s  a~ains= ~ l l e g a l ! y  s=r ik in~  unions and publ ic  

em~loTees b7 en~loyers and =bird par~ies may =oc be p e ~ : = e d .  

FOE legislatures wlshlns to dea~ effec=ively wlch !mplenencacio- of a 

scrlke ban policy (broa~ or narrow) ~o= public employee s~r~-ke s, i: 

--~-,..--~.------ ~-_. - -~-r-~ .T-. ~'~'i -~. 
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is  imp. often= :ha¢ these issues be comprehensively addressed. Since 

~J~.~ has .-a~aly ~poended, u~predic=able, d iverse,  and even pe~-~erse 

Legal resul. 's ¢on~L=ue =o occur L~ many ]u~-~sdic=ions as sca~e cour=s 

are require~ :o deal wi=h s~=Lkes ,~i:h Li~:!e, i~ = any, legislac.ive 

~hou~h¢ and guidance. 

Fu¢~J=e research should: 

(a) repea~ chls analysis on a larEer sam~. le o£ scares or time 

periods ; 

Co) s~udy =he impact of  sc : i ke  po l i c i es  on ba:~aia in8 outcomes 

and publ ic  serv ices outcomes; 

(c) expL ic i=ed ly  examine un iou iza t i on ,  union recosn i : lon  sur ikes,  

and recogn i t ion  procedures; 

(d) exami~ the impact of school aid on =he b a r ~ a i n i ~  b ~ . o r  

of teachers and school distric=s ,~i=hin particular sta~es; 

(e) analyze =he Im~.ac= of scrlke policies on sc:ika duration; :.~d 

(f) isves~isa=e the role and use of the su="ike by parties ove~- a,~ 

extended rime period in lesal and il!e~al strike envi=oomencso 

".7 
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Chapter I 

Introduction and Overview of ~he Issues 

The policy problem =ha= scare ~overumen=s face in deali~ .~i~h public 

sector labor relations is =o de~ermine a combine=ion of s~a~ucory and 

administrative reEulacions ~han will enable public sector =mnagemen~s and 

u n i o n s  Co r e s o l v e  ~ h e i r  d i f f e r e n c e s  p e a c e f u l l y  and on ~erms cha~ a r e  r e g a r d e d  

as equlcable by ~he barsalners and by .he public+ The s~racesies "hey have 

adopced ~o mee~ ~hese objectives fall inEo ~hree broad ca=eEories: !) Laws 

prohibiting sCrikes, bu~ no co~rehensive collec~ive bargaining ~eEisla~ion; 

2) co~rehensive leEi3La~ion wi~h s~rike prohlbi¢ions, bu~ providing s~rike 

substitutes; and 3) co~rehensive lesisla=ion, innluding ~he t~Igh~ ~o s~rike 

for some public employees. 

Early leEisla~ion in ¢his area was characterized by sErike prohlbi¢ious 

and =he absence o£ an 7 con~orehensive recognition of co1!eculve bar~alnin~ 

ri~h~s. Fcr e~le, in 1947 eight s~a=es passed an~i-s~rike legi31~clon. 

In addi¢ion ~o prohibiEin8 s~rikes, ~hese la~8 provided severe penal~ies 

for violation as in New York's Condon-Wadlin Ac=, where .he penal~ies for 

workers who participated in a s~rlke were five years' probauion and no pay 

2 increases for ~hree years. $~ of chese early Laws, however, did permi~ 

labor.manasemen ~ neso~ia~ions , buu ~here were no provisions for- resolvln8 

disputes if ~he par~ies could no~ reach an a~reemen= on ~heir own. Al~houEh 

a ~aJori~y o~ ~he s~a~es now have co~rehenslve public sect-or bar~ainin8 

leKisLaEion, a uumber do =ou and s~ill prohibi~ s~rikes either direc=~y by 

s~acu~e or "hroush cour~ injunction. 



_ _ . . 

The second ~ype of s~ate policy provides comprehensive bar~aini~ ri~h~s, 

strike orohibitious, and a strike substitute. The rationale behind ~his policy 

is ~/~at public employees have a legitimate right to bargain over terms and 

conditions of employment, and la exercising this right ~here will be times 

when ~he parties will be unable to reach an agreement. State pollcymakers 

have concluded that in these insrmnces strikes can be prevented only if employees 

are provided with &a alze:naclve to a strike. A strike alternative is the 

quid pro quo for ~he strike prohibition and penalties for i~s violation. 

In Wisconsin, ~he 1977 statu~e coveri~ municipal employees prohibits strikes 

and specifies stiff penal~les for violation, but it also provides a .procedure 

for interest arbitration to resolve most disputes. Under ~his law, a union 

found in violation of ~he strike prohihltion loses it dues checkoff right 

for one year and mus~ pay a ~ne of $2 per member per day up to $I0,000 per 

day for each day a strike continues after a caurt injunction issues. The law 

also s~ates ~hat a municipal employee who strikes shall be fined $i0 per day 

3 
for each da 7 ~he s~rike continues following ~he injunction. 

Strike substitutes under ~his second pollc7 strategy usually are one or 

more of ~he follawlng dlspu~e-resolutlon procedures: Mediation, fan,finding, 

or in~eres~ arbitration. Increaslngly, arbi~ratlon has been viewed as an 

appropriate strlka substitute because i~ provides for a final, binding decision 

b 7 a neutral outsider. Rowev~r~ in ~y states fan,finding continues ~o be the 

preferred strike a~ernative for municipal employees other ~han ~hose in ~he 

protective s e r v i c e s .  - -  - - -  

~J 
&. 
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The =bird s~rategy, adopted by some sta~es, is to provide col!ec=ive 

bargainin8 rights and to permit s~rikes if certain conditions are mec. One 

=Tpical condition is ~hat only "nonessential" employees may st=Ike. A Another 

is rahat =he par~les ,~ust have made use of =he =hird-party dlspute-cesolution 

procedure and i~Vproved to be unsuccessful in resolvi~ =heir differences. 

Under the Wisconsin law, employees have =he clght to strike provided both 

.oaruies wi=hdraw =heir final offers in the arbltra~ion pcoceedin8 and provided 

a cour~ does no~ hold =ha~ the scri_ke would pose an Imminen~ threat to public 

heal~h and safety. 5 Nonessential public employees have a limited righ~ to 

strike in Oreson and Minnesota. Until 1980 in Minneso=a a union could scrike 

if =he employer refused to arbitrate or refused ~o comply .~i=h an in~eres~ 

arbitration award. 6 ~bl/c em~loyee sErlkes are lesal in 0reson, buc =he 

law states thac if and when an employer prevents or s=--ops a strike by 

7 
obtaining, an inJun=tion, the Judge must order arbitration of =he dlspuce. 

O=her sta=es, in=furling ~awall an~ pennsTlvania, 8 have ¢~m~rehensive 

le~islatlon =hat permits nonessential public employees to strike. In 

Michigan, where =he sta=uce is silent on the issue of scrLkes of nouessencial 

~=ployees, ~he courts require school boards to show that =hey have bargained 

in 8ond faith and have suffered or will suffer i==eparable damases before 

an injunction will be issued. 9 This ~esc is considered sufflciently difficult 

to meet  i n  n o n v i o l e n t  s c h o o l  s t r i k e s  ~hat  =he t e a c h e r  u n i o n s  have  a d o p t e d  a 

b a r g a i n i n g  s t r a ~ e E y  v e r y  s i m i l a r  to  wha~ i t  would  be i£  =he sca~uue  had g r a n t e d  

=hese employees  =he l e g a l  r i ~ h ~  to  s ~ r i k e .  

When formulating options for de~lin'g with employer-union disputes, lawmakers 

have ~o satisfy at laas~ =hree consti~uencles--~he employers, =he employees 
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and =hei= represen~cives, and =he general public. The public employer is 

interested in ~alncainin8 control over the employment relationship and in 

obtaining barEainin8 outcomes chat do not have a high political cos~. Employees 

and their unions are interested in legislation Chat provides equitable 

procedures and outcomes. The public ,~ants, at a minimum, to be protected from 

strikes chat endanser the public heal~h and safety, and it may also prefer co 

be inconvenienced by strikes as seldom as possible. However, citizens, as 

taxpayers, are also interested in ~he economic outcome of the barEainin8 

process; thus, there may be a limit on what they are willin8 to pay to prevent 

strikas. 

The goals of enrploye~ employees and their unions, and the public 

obviously are incompatible. Harsh penalties may deter unions and employees 

from s~rikln8 and, thus, prevent the public fTom being inconvenienced, vet 

the unions may view these penalties as inequitable unless, perhaps, ~he law 

includes a~ alternative dispute settlement procedure chat is bindin8 on both 

parties. Public managements o~ten have opposed interest arbitration as a 

procedure because it means, in some instances, t h a t  a neutral outsider will 

i0 
deteo~mlne employmant conditions. 

While the ultimate resolution of these conflic~in8 objectives is determined 

by the relative political power of ~he various ~roups, the impac= of the 

different state policies can be evaluated by careful research. Our major 

objective in this study is to examine some of these policies and to determine, 

if possible, the effec~ the various strike penalties have on the propensity 

of public employees to strike, on the barsainln8 celatioushlps, and on the 

./' %- 
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bargaining out.comes. In the remainder of ~his chapter we briefly disc'~ss 

the normative assu=ptlons r/rot, underlie our s~udy and ~he ma~or issues 

=hat are raised by =he public sector st.rik~s we analyze. 

Conf l i c= in~  Po l i cy  Goals and Research 

As Ehe in=.~oduc=ion sugses=s ,  s ca re  pol icymakers  have a number of  

opclons in form~la=in~ legisla=ion =o deal wi~h s=rikes by public employees. 

The basic issue is whether or not. ~.he right, to e~age in collect.lye 

bar~ainin 8 enjoyed by privzte sector employees should be e~uanded to 

government employees.  Once h a v i n g  de~ermined ~/~at public e m p l ~ e e s  

should have ~hese rlghts, ~he lawmakers ~hen. have ~o decide whether-or 

not they will permit, ehese employees Co scrike, and ~hey have t.o fashion 

lesislacion ~hat. ~hey hope will either prev~ne s~rikes or minimize ~heir 

impact.. These 8oals could be achieved by a comblnat.ion o~ such devices 

as an ~nteres= arbitration procedure, penal=lee for unio=~ and employees 

,~ho participate in illegal strikes, a~d contingency plans for ~he provision 

of essential services if s~rikes occur. 

The value judgment reached regarding ~he wisdom of a11owing st.-'~ikes 

by government, em~1oyees will be an impor~an= determinant, of any measures 

designed to prevent, r.hem. Zf a s~ate's policymakers decide ~hat s~rikes 

canno= be pertained, ~he le~is~a~ion is likely ~o include strong strike- 

prevention measures and penalties. For example, ~he assessmen~ of an 

additionnl day's pay over and above ~he loss of pay for every day public 

employees are on s~rlke in New York represant.s ~he value judgment of 

that s~ate's lawmakers about-~ublic e~ploTee st.rlkes. Similarly, st.rikes 

by police and ~irefigh~ers are prohibited by law in bo~h New York and 
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Pennsylvania, and a sys=am of compulsory arbi=ra=ion is provided for 

ii 
We .secclemen= of disputes be=wean chase employees and :heir" employers. 

Al=ernatively, if a state's legisla=ure elects =o permi= strikes, then 

=he measures i= chooses co discourage =hem will be less exurame. In 

Pennsylvania, where mos= strikes by ~onessencial employees are per-mi~ted, 

factfindlng =hrouBh the Pennsylvania Labor Relations Board (PLRB) is 

available hut may mot be required prior to the employees' exercising 

their legal right :o strike. 

Although =he value judgments made about the appropria=eness of 

prohlbi=ing strikes and =he methods used =o preven= =hem are interdependent, 

=he research approaches to these questions should be different, in 

=his s=udy we will attemp= to evaluate =he impact of the various strike 

prohibi=ions and =he al=ernatives, analyzing is each case bo~h effec=iveness 

and cost. The reader should be reminded, however, ~a= we cannot evaluate 

all of =he costs objec=ively because many depend on value Judgmen=s made 

abou= =he propriety of public sector strikes. Unions may value =he 

right =o s r . r i k e  so highly that any tee=fiction on i= is "too costly" 

and unacceptable. Employers may prefer for strikes :o be prevented a~ 

any cost, including prohibiting all collective bargaini=g by public 

loTees. 

While =he au=hors have =heir own opinions regarding strikes by 

public employees, ~e have tried 1:o keep them separate, as far as possible, 

from =he fundamental question of whe=her or not s=rikes in =he public 

sector should be legal and from our evaluation of =he effectiveness of 

strike prohibitions an~ of dlspu~e-resolu=ion procedures. We suppor: 

J 
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the right of public employees to barsai= collectively wi~ ~heir 

employers if.they so choose; therefore we would reject ~he opclou of 

elimln~tin8 strikes by prohlbi~ing bar~ainlns. But ~hls does not mean 

chat in our s~udy we do aoc cry co evaluate =he efficacy of the bargaining 

prohibitions, strike substitutes, or st.-ike penalties in preventin8 

public .e~ploy~ strikes. ~uweve=, ~he quesclon o£ scribe prevention 

represents only par~ of a policy decision. Policymakers must also 

cansider ~he social, economic, and political costs of a policy. We 

have a~tempced Co evaluate some of ~hese costs, realizing, of course, 

tha~ we have not fully ex~lored all the ~acuors ~hac policymakers may" 

~ake i n t o ' a = c o u n ~  in £or~m].a t in8 a s~=ike policy. 

Although ~he focus of this study is on ~he impac~ of various labor 

policies on public sector s~rikes, we recosnize chat  there are o~her 

s~ace policies thac may also affect strikes. Thus, a failure to include 

-~he effects of these ocher policies may bias our evaluation of ~he impac~ 

on s~rLkes o~ strike substitutes and penalties. An obv ious  example o~ 

ehe effec~ of a nonlabor state policy can be seen in teacher strikes 

where state aid formulas and minimum ceachins-daY requirements de~ermlne 

how much aid a school board loses as a result of a strike. This, in turn, 

may determine ~he~her the income losses the ~eachers suffer durin8 their 

strike are later reduced if the school board is required ~o reschedule 

~he lost teachin8 days. ~n ~eacher strikes, this variable is likely ~o 

be as Important as the suri~e peaalcles and substitutes included in 

collective bargalnln8 leEislatlou. Thus, each o~ the scares in which 

. ~ . . . .  .-.-----------~-,. . .~ . - -- " - 7.--- -- . . . .  ~ -  : --'~- " - .... ~- -," . . . .  '- 
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we conducted ex=ensive field i=vescisations, we have cried co identify 

and evaluate =he effects of both the collective bargaiaiag laws and 

~hese ocher policies on =he relative costs of a s=rike to labor and 

~,a/~,ge.me~.r.. 

Strike Substitutes and Penalties in "-he Public Sector 

The ~hree broad policy opCions ~/~a= sEa=e policymakers have in 

addressing the ques=iom of whecher or no= s=rikes should be legal and 

in fashioning policies ~o prevenc s~rikes were outlined earlier. Here 

we trace briefly =_he evolution of public policy toward sErikes and discuss 

the key issues involved in ~he use of various strike penalties and shbscituces. 

Prior ~o =he 1930s, strikes were accorded very similar ~reacmenc in 

both r.he public and private secCors. Scrlkes by private sac=or employees 

frequently were enjoined as illegal arcs ~hac inEerfered with commerce 

or resulted is iz-:eparable harm to ~he emp. loyer. This situation changed 

in 1932 with the passage of =he Norris-LaGuardia AcE which prohibited ~he use 

of the Injunction in mosE peaceful labor dispu=es. 12 The Nacio"~l Labor 

Relations AcE (NLRA) of 1935 expanded ~hls protection of prlvace sector 

emp. loyees by permit:Eing s~rlkes in most primary labor-management disputes. 

However, 8overnmena policy toward public secEor scrlkas remained unchanged 

during ~he first half of ~he century. As long ago as 1919, for example, 

~he Boston Police SErike was enjoined and harsh penal=ies were imposed 

on ~he scrikars. 13 This ~rend conCL~ued after World War IT when many 

scaces followed ~he example ~ec by. Congress i.n.. ~he TafC-Harcley Amendments 

to ~he ~ and outlawed scr~kes by 8overmaenc employees. 

..-/ 

a 
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The c u r r e n t  p o l i c y  o f  some snanes  toward p u b l i c  s e c t o r  b a r g a i n i n g  

i s  noc u n l i k e  t he  p o l i c i e s  o f  30 y e a r s  aEo.  I n  1976, 13 s t a t e s  banned 

sr.~-ikes and e i t h e r  c o m p l e t e l y  p r o h i b i t e d  b a r g a i n i n E  o r  a l l o w e d  i~ o n l y  

at the dlscre=ion of ~he employer. 14 I= ~IrEinia and North Carolina, 

the Law forbids public employers =o bareain with =heir employees; thus, 

because barEaining does =or exist, the issue of public sector s~rikes 

is largely irrelevann. In the remaining ii of these 13 states, bargalnlng 

is allowed if the employer agrees co i=, buu • ~eeotlated set=foment 

may not be binding on the employer. These s~ates have chosen ~oc :o 

provide either strike substitutes fo~ resol~ing dlspu~es in con~rac= 

neeoLiations oc election procedures for deciding representation questions. 

I n  t he  ~ao s t a t e s  where b a r g a i n i n ~  i s  p r o h i b i t e d  and i n  ~ s ~  o f  

the other ii, public en~ioyee snrlkes have been infrequent. However, 

this my be due ~o the absence of union activity in both ~heir public 

and private sectors and a poor indicator of the effectiveness of an 

unregulated public sector bargaining environment in a scare where ~here 

is extensive public sectoE collective barsainin~. This polnc is 

emphasized ~hen the experience of ~ other stares, 111inols and Ohio, 

is ~-~-~4o Neither has any comprehensive public sector barEs/ninE 

leEisla~ion; yet abou~ 19 percent of al~ public sector strikes be~-~een 

15 
October 1973 and October 1977 occurred in these ~wo states. 

An explanatiou fo~ this disparity may be ~ha~ while lllinols and 

Ohio are like the other 13 states in than they have no comprehensive 

bar~ainin8 law, they are unlike them in;than collective barEainln8 is 

well developed in their private and" public sectors. 16 If the pollcy of 
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not h~v~ng comprehensive barga~Ling legislatlo- is effective only in 

~he Eeneral absence of barEaining, ~hen an increase in collective 

bar~Lnlng in lesa organlzed s~ates presently wlehout Laws may result 

in additional strikes and clearly would not be a realistic policy option 

fur s~ates r/~at already permit bargaining. 

A second problem in s~ates ~rlthout comprehensive legislation is 

r3at ~he p~rtle~ ~e left ~rlth no instlt-utio~l arrangement for resolvin~ 

questions of un/on recoEnltlou. These questions, which are usually 

dec ided peacefully in ~he private sector through election procedures, 

are simply left to ~he parties to settle by themselves. If election 

procedures are accep~ble mabstlt-uces for recognition strikes, ~hen 

we might  e~:)ec~, more such strikes in states ~hat do not now have 

comprehensive bargainin8 leEislation. This means ~/~at if union activity 

~ncraasas in future years in states ~hat mow have no laws, we should 

expect ~hem to have more union recognition strikes. 

In ~he maJorlty of ehe s~ates, ~he laws ~hat only prohibited strikes 

hav~ b~an replaced by cv=prehensive barEainlng leglslation. Most s~ates 

have chosen to  provide ba rga in ing  r i g h t s  ~hat are  secured ~hrough 

represen te r . ion  e l e c t i o n s .  To prevent  s t= ikes  a f t e r  recogni~ ion ,  they 

r e l y  on various forms of ~hlrd par t~  intervention and penalties for 

illeEal strikes chat  impose high costs on ~he union compared to o~har 

methods for resolvin8 disputes. Types of intervention range from.mediation 

Co compulsory arbitration. TahleI-i summarizes the statutory provisions 

om "~h~rd par~y intervention i-n disputes involvlng different groups of 

"D 
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employe~ in ~hese s~a=es. Mediation is ~he most counnon and arbitration 

t h e  l e a s ~  common d i s p u t e  r e s o l u t i o n  p r o c e d u r e .  I n  t h e  c a b l e ,  s c a r e s  

tha~  p e r m i t  i n t e r e s ~  a r b i t r a t i o n  a r e  ~ r o u p e d  w i t h  s c a r e s  cha r  r e q u i r e  

i t  f o r  c e r t a i n  employee g r o u p s .  I n  1979, o n l y  about 20 s t a t e s  made 

i n t e r e s t  a r b i t . r a t i o n  c o m p u l s o r y ,  u s u a l l y  f o r  e m p l o y e e s  in  p r o t e c t i v e  

17 
service occupations. 

The ava~Labil£~ and use of varlous dispute :eso~uclon procedures 

raise a variety of research issues. The one C ~ t  has probably received 

the ~os~ attention by academicians is ~he propensi=y of the parties 

to use the procedures and the Lmpact of ~he procedures on ~he concession 

behavior of the parties. Althoush these research issues are Lmpor~ant, 

we do not address them here. An equally important question tha~ has 

noc received as much atuen~Ion is the effectiveness of these procedures 

in p r e v e n ~ l n ~  strlkas. 18 Yec few across-s~ate studies have  a~nem~ted 

19 
co evaluate these procedures along this important performance dimension. 

In this study we direct ouranalysls primarily to ~his issue. 

In states with comprehensive barsalnln8 ~eEislacion, a strike 

substi=uce as a strike prevention measure is usually coupled ~rlth strike 

prohibitions and penaltles for vlolations. From a theoretical perspective, 

~hese ~ types of policies attempt to prevenc strikes by different means. 

On the one hand, providin 8 a strike substitute represents an atuempc co 

move the parties to a bilateral asreement by replacin 8 the pressures on 

b o t h  p a r ~ i e s  ~ha~ a r e  c r e a t e d  by  a s ~ r i k e  t h r e a t  by p r e s s u r e s  c r e a t e d  b 7 

t h e  t h r e a t  o f  t h i r d  p a r t y  t n t e r v e n t i o n .  20 The  e f f e c t i v e n e s s  o f  p e n a l t i e s  

d e p e n d s  on t h e  ex=en~ co which  t h e y  f o r c e  t h e  u n i o n  to  make ~ o r e  c o n c e s s i o n s  
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Table ~-l 

N,~her of Sta=es wlCh Different T.vpes or Combina=ions 

of Disvute Resolution ?rocedures~ July 311 1976 

Mediation only 

Fac=findinB only 

Arbitration only 

Medla=ion and fac=flnding 

Media=ion and arbitra=ion 

Hedlatloa, fat=finding and arbi=ration 

Media=ion, factfimdln8 and ocher 

No procedure 

Number of States 

8 

4 

8 

12 

9 

17 

4 

:].3 

Source: 

Note: 

This table was adapted from Relene S. Tanimoco, Guide ~-o 
S~a=uco~ 7 P r o v i s i o n s  i n  P u b l i c  Sec to r  C o l l e c t i v e  Bar-°alnico_: 
Imo. asse Resolution Procedures, Industrial ReLations 

Canter, University of Hawaii, April, 1977, pp. L55-161. 

The figures do not add uo 50 because some s~a~es have multiple 
Laws chat fall Into more than one category. 
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chart i= would if =here were no penxltias by increasing =he cos= co =he 

union of strlklns. If ~hese additional concessioos increase the size 

of =he contract zone, then penalties may be effective a= preventlng 

some strikes. 

From a research perspective, each approach meeds co be evaluated 

because states typically have adopted both penalties and substitutes; 

thus an unbiased evaluation of one of the policies re~ires that =he 

other be controlled. From a policy formula=ion perspective, most states 

have viewed the policies as cumplem~ntary. However, if each has an 

imdependen= impact on s=rlkes, a state =right choose to adopt Just one 

of them. Another reason lOT cc~p~rlng penalties and substitutes is 

=hat it ~orces a consideration of ~he ~airness or equity of each procedure. 

Penalties are clearly directed at the union or the employees, while 

substitutes impose an oblige=ion on bo=h parties. Since both are 

responsible for the bargaining =alauionship, imposing costs on only 

one of them may be inequitable and, perhaps, less effec~ive =ham a 

policy that imposes additional costs on both. For this reason, the 

public migh~ pre~er strike substitutes to penalties, and the preference 

might well .be strong if substitutes are as effective ~s penalties at 

prevencin8 scrlkes and if the costs of the substitutes do not exceed 

the costs incurTe<i from the strikes chat mlgh= result if the strike 

subsclcutes were ~oc available. 

The types of stri~e penalties that are included in the states' 

coazprehensive legislation ame more varied tha-" the types of dispute 

set=!ement procedures chat have been written into these laws. PenAlties 
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may b e  a g a i n s t  i n d i v i d u a l  s t r i k e r s  a n d / o r  ~ h e i r  u n i o n  o r g a n i z a t i o n  and 

may b e  one o r  more  o f  ~he f o l l o ~ L n g  s a n c t i o n s :  f i n e s ,  j a i l  t e r m s ,  l o s s  

o f  s e n i o ~ . ~ y ,  l o s s  o f  d u e s ,  c h e c k o f f  a n d / o r  r e c o g n i t i o n  r i g h t s ,  o r  

revocation of asency shop provisions. These penalties may be in addition 

Co f i n e s  imposed  by a c o u r t  i f  t h e  u n i o n  and ~he s t r i k i n g  e m p l o y e e s  

d i s o b e y  a c o u r t  ~ n J u n c t i o n  t o  r e t u r n  t o  work .  T a b l e  I - 2  sunzna r i ze s  

r e s e a r c h  by T a n i m o t o  and N a j i t a  on ~he number o f  s ~ a t e s  t h a t  i n c l u d e  

21 
each of ~he various strike penalties in their leglslation. 

The most common penalty against individual strikers is the loss 

of pay ~hey would have received were It ~ot for the strike. This 

"penalty" is nothing more than ~he costs assumed by striking employees 

in the private sector and is not an additional cost that might be Imposed 

because a public sector strike is illegal. New York ks ~he only state 

where the loss of pay from a strike exceeds what it would be in a private 

sector strike. There the individual loses not only the pay for the day 

not worked, but also is penalized and additional day's pay because =he 

strike is illegal° 22 

For teachers in some states, the pay lost during a s~rike may be 

less than one day's pay for each strike day. While several states prohibit 

an employer from paylng em~loyees £or days they do nec work, schoo~ 

districts closed durlng a strike may schedule make-up days to meet the 

state's mandated requirement of a certain number of teacher-st ~uden~ 

contact days. Where the l~w-does not waive ~he minimum teaohinE day 

requirement, teachers would not he paid ~or the days they are on strike, 

I 
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Table Z-2 

Number of States Tha: n-d A Soecific 

St~!~e PenaltT| December 31, L977 

, : f "  

P~l~ies A~ainst EmoloTees 

Loss of pay 

Discharse 

Discipline 

Discharge or dlsclpline 

Fines 

Ymp~Isomaent 

Order 

?---!~ies A~ainst Employee 0Tsanizatio9 

Loss of exclusive cepresen~atlou sca~us 

Loss of due checkoff 

Loss of rapresentaclon status or checkoff 

Fines 

Imprisonment 

0~h~ 

~umber o f  States 

21 

10 

3 

5 

9 

7 

5 

1 

L8 

6 

i0 

1 

i! 

3 

l 

Souzce: This cable was adap=e~ Er~ He, erie S. Tani=oto and 
Joyce H. Na~!ta, Guide co Sta=t~c 7 ~r.ov~sious in Public 
Sector Bar~-~-~: Strike Ri~h~s and Prohibi~ious, 
L=duscrial R~lat~ons Center, University of ~awaii, 
November, 1978, Table ~. "" 
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buc ~hey would be paid later for any make-up days scheduled so as to 

meet  r.he state requirement. ';hen ~hi3 occurs, strikin8 teachers, would 

incur loss of pay only for teaching days ~hat are noc rescheduled and 

the costs of having Co give up vacation or holidays durir~ or ac the 

end of ~he school year. 

The next most frequen= penalty for em~loyees viola=in8 a strike 

prohibition in a state Law is dlscharEe or discipline by ~he employer. 

These penalties typically involve elcher a discharEe, often followed 

by a rehire as a "new em~loyee" after the strike, or simply ~he loss 

of seniority and/or reimposition of a probauiouary period. 

PenalUies against unions for illeEal strikes vary substantially, 

~he most coupon bei~ fines and revocation or suspension of dues checkoff 

or fair share payments for some ~Lme period followi~ the strike. As 

in the case of employee fines, ~he law may specify chac "~he fine or 

dues checkoff revocation is co be imposed in contempt proceedings, or 

chat it may be imposed reEardless of any court action. In mos~ cases 

in New York, for example, ~he dues checkoff suspension is the prescribed 

penalty when ~he union is found responsible for the strike, and ~his 

penalty is usually entirely independent of other penalties ~hat might 

be imposed f o r  contempt of court. 23 

-j 

The ~n~OrCmmP-~_ and Aam~nls~ratloa of $~rike Penalties 

In addition to decidinE what fines will be assessed for illegal 

strikes, state policymakers h~uscalso for~mlace t~o ocher penalty policies 

chac are of equal Imporcance~ One issue is whether or not there should 

be any discretion in detarmlning ~he magnitude of ~he penalty for violating e 

J 
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che surlka prohibi~ioa, includln8 =he possibility :hac =he pe~al~y 

mig, hc be waived. The al~ez~tlve is to specify precisely wha~ =he 

p~r~l~'y iS to be for par~!clpa~ing in an illegal s~rike. In New York, 

individuals participating in an il!egal sr.rike are fined one day's pay 

for each scrlke day. Providing in =he law for some discretion may 

ensure ~2~a= penalnies will non preclude early s=rike secnle.,mncs, 

bu= i= may also reduce, or possibly eliminate, =he deterrent effec= 

of the penal~y on the decision ~o scrike. 

When formulating strike pen~l~les, policymakers ~ttst also :each 

a decision on who is to administer the penaiCies--the employer, the 

~ublic emploTee relations'board, or ~he courts. There are advantages 

and disadvantages in each insnanca. 

If ~he employer admlnisUe:s =he penalties and has some discretion 

wleh .-egar~ co ~heir magnitude, he may either bargain them away or a~tempt 

~o use ~hem :o  punish ~he union and ~ e  employees. The former sura~egy 

weakens the de~erren~ effec~ ~ha= the penalties are supposed ~o have, 

while uhe lac:er may have a long-farm de~rlmental effec= on ~he bargaining 

relationship tha~ may ultimately affec~ the quali~y of public services. 

SpecifTing ~Rat ~he PERB administer the penalties helps ensure 

tha~ they are handled by individuals wir.h exper=ise in public s e c t o r  

labor relatioas. 5~wever, a po=en=ial disadvan=age in having =.he PER~ 

adminisuer them is chac =his role may be, or au leas~ may appear Co be, 

incompatible "~'AUh i~s primary dis1~u~e-~'esoluUion function. In mos~ 

s~a~es where ~here is a ?LRB,-It is responslble fo~ any media,!on e~or~s 

J 
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~he state provides, and since the parties' trust is a prerequisite for 

the success of mediation, a PERB's effectiveness in this area during 

a strike may be reduced if it is also responsible for administering 

strike penalties. 

Court administration of public sector strike penalties comes abouu 

when an "interested" party Eoe's to co~ru seeking an injunction against 

a s~rike Or a ~Lrea~ened s~rike. W~ile ~h~ interested party may be a 

taxpayer or the PERB, i~ usually is the em~loyer. In same cases an 

am~loyer may decide ~hac cour~ involvement would no~ help ~he parties 

reach a favorable settlement. Although there have been a mumber of 

i~s~ances where individual judges have been of assistance, the employer 

ma 7 b e l i e v e  thaC many of them lack experience in l a b o r  relations 

24 matters. A.Iso, the employer may fear ~hat once the couz~ is involved, 

the ou~cama of the dispute is no longer solely controlled by the pa~cies, 

!5 
a situation that may be detrimental to its bargaining objectives. 

Once an injunction is ~equested, the court's role in a s~rlke may 

vary, dependin~ upon ~he state bar8~ legislation, a Judge's willi~ ~ 

hess to become involve~, h~s/her sophistication in labor relations, and 

state Law ~overni~ a courn's action in matters of equity. A judge 

may slm~ly prod ~he par~les ~o make additional concessions, under the 

~hrea~ of contem~to If he orders the employees ~o return t o  work and 

they d i s o b e y ,  he usually can exercise discretion in imposing penai~ies. 

His ability Co reduce o r  ~aiye any penalties once an agreement is 

r e a c h e d  ~ives him tremendous ir~fluence in ue~oclaclons. 

J 
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Despi=e a c o x ~ = ' s  broad ecpai~7 power, there a r e  llmics on ic. in 

several states a j~u~ge is Qot permlC=ed to impose a se=tlemen= or to 

order the parties =o submit ~belr dispute to arbitration. 26 In otJaers, 

Judicial iavolvem~nc i~ a strike is limi=ed t o  r e q u i r i n g  r .h~t  certain 

conditions be met before an £=junc~ion may be issued. In Mic~%i~an, 

for example, where pub l ic  employee scrikas are £11esal, ,~e s,ipreme 

court s~a~ed: 

We here hold ~hac i~ is insufflciant merely ~o show ~ha= a 

concert of prohlbi~ed actlon by public employees has. ~akan 

place and ~ fac~_____~oo such a showln~ justifies injunctive relief. 

We so hold because iC is basically coQcrary Eo public policy in 

r~bls S~ace ~o issue injunctions i~ labor dlspu~as absent a 

27 
showing of violence, irreparable harm, or breach of peace. 

These standards are based o, s~andards required for an inju~c=ion in 

~he private sector and do a.ot reflect any expliciC s=andards provided 

in t:he ~v~Ichigan Employman~ Rala~ioa~ Act. 

In a very few s~atas ~he s~andard or s~andards for an i~Junction 

are limi=ed by ~he bargaining law. In pennsylvania, where mosu strikes 

are 1esal, a surika can be enjoined only if i~s con~i=uauion is a serious 

~hreat uo public safe=7, he~iuh, or welfare. 28 The Hawaii law is similar, 

bu~ does ~o~ Include ~he word '~elfare. ''29 I~ Vermout, where ~eacher 

s=rikas are illesal, ~he statute reads: 

No rascrai~ing order oE temporary or permanenc injunction shall 

be granted . . . except on Cbe basi's of ~L=di=gs of fact . . . 

~hat ~he co~e.uceme.n~ or conci~uacloa of the ac:io~ poses a 
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c l e a r  and p resen t  d~nger co a sound program o f  school  educa t i on  

.... Any ~escralning order or in~unccion . . • shall p r o h i b i t  

only a specific act or acts expressly determined in the findings 

30 
of fac= ~o pose a clear and present danger. 

In 1980 a county court in Vermont denied an employer's request for an 

injunction under ~he statute because ~here was no evidence shcraing ~hat 

a sound program of educarlon was endangered. The cour~ held ~hat ~he 

strike was illegal, but since make-up days could be rescheduled co 

avoid an7 loss of state aid, it was ~t inJoinable. 31 

Numerous problems may arise from cour~ acbniniscration of penal~les. 

Without a clear legislative policy ~hac defines ~he court's obligations 

and limits, there is likely co be substantial variation in strike penal~y 

enforcement as different judges ~ake different approaches. Rowever, if 

the limits are defined, making i~ difficult to secure an injunction 

a~ains~ a strike, the deterrent effect of ~he penal~ies may be weakened. 

Policymakers should not be surprised by the number of illegal strikes 

tha~ occur when statutory limits on a court's involvemen~ make ic cos~less 

for ~he parties to vlola~e, the law. 

" . . . - ~  

J 
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Strike Policies and Ouecomes 

5~a~e public policymakers may choose to  attempt ~o prevent strikes 

by outlawing them and penalizing strikers, or individual public employers 

may make concessions during negotiations ~han are so favorable co public 

employees chat  ~ e y  w i l l  no~-wan~ .co s c : i k e  . . . .  Ano the r  o p t i o n  i s  co p r o v i d e  
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an alternative to the strike chat is acceptable c~ :he unions as a quid 

pro quo for their ~ivin8 u? the use o.~ the strike. ~/nile these policies 

are not mutually exclusive, each produces a different balance of p~,,~er 

bec-~een employers and unioos chat is reflected in bargaining outcomes. 

The policy chat the public, the employers, or ~he unions prefer "~il! 

depend upon what each expects to gain or lose under i~. 

Since =he policy a state adopts is a produc~ of ~he political 

process in which the pat~les partlcipece, its long-term survival and 

effectiveness requires chat both the public and the parties be rain/really 

satisfied wi~-h the outcomes under the procedures. If strike penal~ies 

seriously ].imiC ~he barsalnin8 power of ~he unions, in the shor~ run, 

the taxpayers may benefit from lower settlements, hue the effectiveness 

of ~he policy may deteriorate in the lon8 run i~ the unions resot~ to 

ille~al s~rikes in frus~ratlon or in an atte.czpc ~o demons~race co 

legislators cha~ the Law should be changed because i: is ~o louE~r 

effective. If the lons-term effecciveness of a procedur~ depends ou 

ou~comms and outcomes depend on the procedure in use at a given poin~ 

of time, an evaluation of what the various parties gain and lose is a 

critical par~ of an7 study of strike penalties and s~rike substitutes. 

The key question tha~ ~ollows an evaluation of ou¢comes is where 

the balance o~ power should lie to ensure fair benefits for em.D. loyees 

and efficient and fairly priced services for the public. Critics of 

the risht to strike arEue that prohibitions and pen~icies are necessary 

because, %ri~out these constrain=s, wa~es paid to employees would be 

excessive and the democratic process would be undermined. 

. . . .  ' ~  ~ ~ Iq l~ w. ~, - 
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Wellington and Winter sunxzarized this position and its rationale: 

Distortion of the political process is the major long-run social 

cost of strikes in public employment. The distortion results 

from unions obcaininB coo much power, relative co ocher interest 

Broups, in decisions affecting r~e level of ~a~es and che 

allocation of tax dollars. This distortion therefore may result 

in a redistribuciou of income by gover:unents, ~'hereby union 

32 
members are subsidized at the expense of ocher interest groups. 

E v i d e n c e  g a t h e r e d  s i n c e  t h i s  arEumenc was made does noC p r o v i d e  

strong suppor~ for iC. Bar@ainin~ has become more widespread and the 

~raga i~ac~ of public sector unions appears co be less than the un~on 

wa~e impact in the private sector. 33 In addition, both the public and 

the ~ubllc sector managements appear Co be willi~ co incur significant 

s~rike costs cachet chart concede co whac are believed co be unreasonable 

demands.  

However, a case could be made chat =he Wellington and Winter hypothesis 

has not been choroushly tested. While most s~aces allow barEain~, 

strikes remain illegal and infrequent. We do not yet know what i~ac= 

union-, would have if strikes were legal everywhere. If they were and 

if Wellington and Winter were correct, the public would be faced wi~h 

conceding co union demands or suffering the consequences of scrlkes. 

Without strike penalties and with che r i s h t :  Co strike ~Ti~cen into state 

Laws, the relative power of unions clearly would increase, resulcin8 

in the e~.lovees' bein8 able co u esotiate more cos~ly benefits thac 

the public would have to finance. 
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Many u n i o n s  o f f e r  a n o t h e r  o p i n i o n  ou ~ h e r e  the  b a l a n c e  b e ~ e e n  

s t r i k e s  and ouccomas shou ld  lie. A~cordln& ~o ~ h e l z  p o s l c i o n ,  prohibi~ioms 

and penal=las deny public employees ~he rights tha~ private sector employees 

enjoy. These prohlbi~iona and ~he Lack of any economic costs ~o a public 

employer ~hac is struck mean ~ha~ public employees are unable to secure 

equitable en~loymen~ benefits. Therefore, when s~ika prohibition and 

penal~y laws are effec~Lve in prevent.lag sr.rlkes, the public gains 

unfa/~ly a~ the expense of the employees because i~ receives ic~ cost, 

u n i n t e r r u p t e d  s e r v i c e s  and e.he employees  a r e  f o r c e d  Co ~ o r k  under laws 

~ha~ are repressive by private sector standards. If wages increase as 

a resuln of the exercise of leEal right ~o strike, it doesL no~ reflec~ 

unreasonable union ~ains, bu~ merely a correcr.lon of ~he previously 

set~lemenCs the employees had to make under s~rlke prohibition 

The proponents of strike subscltuces, such as interest arblcraciou, 

adopt a position between those who favor strong penalties against 

illeEal strikes and those who favor Eiving public emploTees the rlghc 

~o s~rike. They arEue ~ha~ arblcracion is minimally acceptable Co 

employees because the ~aSe outcomes are more acceptable ~han those they 

could achieve under s~rike penalty laws and & nonblnding dispu~e-se~tlemenu 

procedure such as fac~findln~. If employees believe ~ha~ they will 

achieve accept.able outcomes under an a1~erna~e procedure, they will be 

less Likely to strike and a ~educ~ion in the number of s~rikes will 

promote public acceptance of arbitration because public services will 



-. 

- z  . . . . . . . . .  

36 

- -C be i n t e r r u p t e d .  However, because ~he a c c e p n a b i l i t 7  o f  a r b i t r a t ± o n  

by t h e  p u b l i c  i s  a l s o  de termined by ou tco=es ,  i f  s e t t l e m e n t s  under the  

p rocedure  a re  " too  h l g h , "  t h e r e  may be p u b l i c  p r e s s u r e  f o r  a change 

in policy. Public sector employers have consistently opposed interest 

arbitration, cla/m/~E that it interferes with management and public 

decision making authority. If public employers can convince the public 

that  this interference results, in major distortions in the political 

process, then arbi~ation may not survive public scrutiny. 

From this discussion of barsainlng outcones, it is clear that the 

impact of strike penalties and substitutes on outcomes is i=porl :ant  

to the success, or even the sulmvlval, of a policy designed to minimize 

strikes. The data required to analyze the impact of the legality of 

strikes and substitutes on outcoues in now becomlng available because of 

the  limited right to strike in some states and the use of different 

substltutes in other states. In th/s study we ~ not consider the 

impact of a/l t h e  different strike policies on outcomes, but  we w i l l  

~u~ore~Lca~y examine how outcomes vary under  p o l i c i e s  that impose 

different strike costs on public employees. 

. -:-___ 
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"essential" is an Important issue in states with a limited tight co 

strike° This issue is discussed in detail in subsequent chapters. 
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durln@ mediation-arbicration~ the ,Municipal Employment Relations AcT 

of Wisconsin provides: . . . either party may, within a time limit 

established by ~he mediator-arbitrator, withdraw its final offer and 

mu~Itally agreed upon modlfications~ the labor organization, after 

Eivin 8 i0 days wTitten adva nce  notice ~o the municipal employer and. 

the Commission, may strike. Unless both parties withdraw their final 

offers and mutually agreed upon modifications, ~he final offers of 

neither party shall be deemed withdrawn and the med/ator-arbitratlon 

shall proceed to resolve the dispute by final and binding arbitration 

. . ° (Section IIIo70(~M) (6) (C)). 

6. Section 179.54(7) of the Minnesota EmvloTmenC Relations Act. 
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employees provided mediation requirements and strike notice requirements 
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7. Section 243.726 of the Oreson Revised Statutes. 

80 Kawali Eevlsed Statutes, Chapter 89, Section 89-12 (1970) and 

the Public Employee Relations Act, Pennsylvania Statutes Annotated, 

Title 43, Section I001-I010 (1970). 

9. Hollnnd v. Holland Education Association 66 LRRM 2415 (1967), 
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67'LERM 2916 (1968) .  
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I0. The U.S. Conference of ~Mayors adopted ~he following resolution 

opposing a~bi=ra=ion in 1976: 

'"~hereas, subsr.an=ial gains have been made by public employees in ,ages, 

benefi=s, and ~r.king oondi=ions wlr.hou.__.__~ binding arbi=racion; and whereas, 

arbi=raciom is an expensive =ime-cousu~ng process; and whereas, ~he 

al~ez~la~ive of blndlng arbi~raulon uends =o ~iscoura~e ~he resolution 

of wase and benefi~ issues in Sood fair.h bargaining sessions; and whereas, 

arbitrators, even wi~h ~he besC intentions, have neither a sense of 

~rend of local public employee relations nor any accoun~ablii~y r.o local 

citizens and taxpayers; and whereas, arbitration strikes au ~he heart 

responsibility and authority of elected officials in local 8overnment 

by usurping bu~se~ and o~her decisons :hey alone are char~ed ~rir.h, ao~,  

~herefore, be i~ resolved ~ha~ the U.S. Conference of Mayors opposes 

~he imposition by r.he Federal Goveznmen~ of man/a~ory bindia~ arbitration 

ou local ~overumenu employer-employee relations." 

11. p e a u ~ y l ~  Ac~: i l l  (1958), Section ~-8 and Section 209.A 
. . . -, - . .  

o£ ~he Taylor Law (1967), as amended. 

12. For an analysis of ~he use o£ ~he labor in~unc~ioa prior =3 

~he Norrls-LaGuarcLia Ace, see ~rin Witce, The Govermuea~ i~ t a b o r  Oisou~es 

(New York: McGrsw-~ill, l~c., 1932). 

13. For a ~e~ailed accoun~ of this s~rike, see David. Zisklnd, 

One Thousand S~rikes o~ Govez-cmen~ E~. ioyees (New York: Columbia University 

Press, 19AO): 39-51; R/chard L. Lyons, "The Boston Police $~rlke" o~ 

Don Berney, '~Law and Order ?oli~ics: A-~is~oz7 and Role Analysis o~ 

.Colice Officer OrEaniza~ions;' (unpublished ~h.D. Disser:ation, University 

o£ ';ashin~ton, 1971). 
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14. The 13 scares were Alabama, Arizona, Arkansas; Colorado, 

llllnols, Loui-siana, Mississippi, Notch Caroli~, Ohio, South Carolina, 

Tennessee, Virginia, and West Vi=glnia. 

15. These figures are discussed in ~reacer derail in Chapter LX. 

16. In 1977, 12.6 percent of :he employees in =he 1.3 sta~es 

wi=hou~ laws were covered by concract. I= the remaining 37 stares, 

35.7 percemc of employees were covered by a contract in 1977. In 

Illinois =he percentase was 29.8 percent and in Ohio 32.6 percent of 

employees were under a contract. These figures were calculated from 

U.S. Bureau o~ =he Census, Labor-~a~a~eme~t Relations in $~ate and 

Local Governmen=s, 1977, Census of Governmen=s, 1979, Table 3. 

17. In 1979 scares wi=h co~ulsory and binding in=eresu arbi=ration 

were Alaska, Connecticu=, Hawaii, Iowa, Maine, ~w~chigan, Lw.lnneso=a, 

Montana, Nebraska, Nevada, New Jersey, New York, OreBon, Pennsylvania, 

Rhode Island, Ver-mun=, Washlngcon, Wisconsin, and Wyoming. See Pe=er 

Feuille, "$elec=ed Benefi=s and Costs of Compulsory Arbi~ra=ion," 33 

Industrial and Labor Relations Review (October, 1979): 6A-76. 

18. For example, see Section I01 of =he pennsylvania's Public 

Employee Relations Ac= (1970) See=ion 200 of ~ew york's Taylor Law 

(1967), Section Z0.1 of =he Iowa Public Emplo.vmenc Relations Act (197A), 

Section 179.61 o£ the M~m-esoca EmDlo.vment Relations Ac= (1971) and 

See=ion 89-1 of "~he Hawaii Sca=u=e (1970). 
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• 19. The ma~or pt'evious analysis of sca=e public policy and s=rikes 

was dome by BLue,on and ~clder. They found chat public policy ,~riables 

did not have a significant impact on strike activity. See John F. 

Burton, Jr. and Charles E. Krider, "The Incidence of S~rikes in Public 

F~ploymen~" in Labor .in the Public and. Nonprofit Sectors, edited by 

Daniel S. Hamermesh (Princeton: Princeton University Pras~, 1975): 

L35-177. 

20. He~r7 S. Father and Harry Co Eatz, "Interest Arbitration, 

Outcomes and the Incentives to Bargain," 33 Industrial and Labor Relations 

Review (October, 1979): 55-63. 

21. Helena S. Tan/moto and Joyca M. L~aJi~a, Guide ~o S~atu~ory 

pr .ovisions in Public Set=or Collective Bargaining: Strike Rights 

and Prohibitions (HonoLulu, H~we.li: University of Hawaii, Industrial 

ReLatlo~s CenteE, November, 1978).  

22. Sect!on 210(2) (8) of ~be Taylor Law of New York (1967). 

220 See Ch~pcar V fo~a detailed discussion of these £ssues. 

24. The lack of state court experience i= labor relations can 

be explained by federal ~eem~tlon of =ost private sector labor law 

issues 

15. .~Ls happene~ in the 1979 Imdianapolls teacher strike. See 

Chapter V~II for a description of these events. 

26. In the 1979 teacher's strike in ladle=spoils a judge t~ied 

Co impose settlement terms on the parties followin8 a taxpayer request 

for an injunction a~ai~s~ ~he s~rike. This action was over~urued by 

~he ~LSana supreme court. See Chapter V~77 for description of chls 

st.-Ike an~ ~he leEal actions taken durin~ the strike. A similar ~ulin8 
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llmitinE the court's equity powers was made in Pennsylvania where ~st 

strikes are lesal. See ArmsEro~ School District v. Armscron~ Education 

Association 5 pennsylvania C~,~ouwealch Court 387, 291 A. 2D 120, (1972). 

27. See footnote 9. 

28. Section 1003 of Pennsylvania's ~lic Employee Relations Act, 

( !970) .  

zg. Section 89-12 of ~a~aii's Public Employment Relations AcE, 

(1970) ° 

30. Section 1720 of Vermont's Municipal Emp. loyee Relations AcE, 

(1969). 

31. Board of School Ccmm~ssloners of ~he Ci~ 7 of Rutland v. Rutland 

Education AssociaEiou e= al. Docket No. 5371-79RC, reported in Bureau of 

Natlo~l Affairs, Gover-m~c= ~m~loyee Relations Reporter, 854:45, March 24, 

1980. 

32. tarry H. WellinS~on and Ralph K. Winter, Jr., The Unions and 

the Cities (WashinE~on, D.C. : The BrooEinss l--ticuclou, 1971): 167. 

33. Sharon P. Smith, E~-L~-I Pa 7 Im ~he Public Sector: Fac~ or 

Fantas¥ (P~inceton University, Industrlal Relations Section, 1977). 

34. Wellinston and Winters expressed this view when they stated: 

'"~here sim~17 cannot be an effeculve ban on strikes if public employees 

believe that they are being treated in a relatively unfair fashlon 

wi thou t  ~ in the risk of a major political crisis in which the 

ultimate coercive power of the state must be used on a large scale agalnst 

its own employees." See WellinEton andWinter, The Unions and the Cities: 

169. 
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C'~epter II 

An Overv iew of ~:he Scud 7 Design and Hethodolo~y 

Several =ar.bodologles and Rata sources were used in this study to 

analyze the issues presented and discussed in Chapter I. In some cases, 

an intensive field invest!gar-lon ~as the appropriate methodological 

technique since i~ pernC~¢ed idencifica~Lon of the sequence o£ evenns in 

a par~Icu/mr strike, ~he reaction of ~he par~les ~o ~he ~imin K and use of 

penalties, and the Impac~ of a couz~ intervention, if any, on the dispute. 

!~ also pecmi~ued a follow-up ~o see if an7 penalties vere imposed and, 

if so, if ~hey ~ere reduced as part of the strike setclemenn. ~rcm these 

field Investlgaclous we hoped co obca/n an understanding of the reasons 

for ~he s ~ s  as well as ~he role of strike penal~les and of statutory 

procedures in resolving ~he disputes. 

A statistical analysis of data f.-om a varlets/ of sources ~as ~he =ore 

aFproprla~e techn/que for invesLiga~in8 other issues. For ~le, the 

impac~ of parcicula.¢ penalcles prescribed by sta~e law on the frequency 

or duration of strlkes in tha~ sta~e can best be assessed by comparinE 

~he dace on se=ikes in several s~a~es havln8 dlfferenc public policies 

and/or by following s~rIke trends in a s~aEe over a time perlod durinE 

which ~he policy changed. Therefore, for nhls s~7 we conducted a 

stac~.sEical analysis of stz'ikas in seven s~a~es and interpreted the results 

in ~he context of our field invescigatious. ~nac we hoped to learn was 

wh~ some policies ~ere more or less effacnive in preventln8 strikes. 

• ~. -~ ,.:: .~.:;.~-_--.-.: :.: .~ - . ..- . ..... - - :.., .- . ~ --. -:.~- . ~ :_:_ i-~5~-.~-~-'.~.~-.__~,'---~. ---':°T ~" 
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Select!on of the Seven $taces 

The seven sta=es chosen for the field investlgations NKawail, Illinois, 

!ndlaua, New York, Ohio, Pennsylvan/a, and Wisconsln--were no t  randomly 

selected. Racher, a deliberate a~=empt was made to include some s~ates 

wleh comprehensive legislar-lon on public sector labor relations, some • 

s~aces wlehouu such leglslatlon, and s~a~ss that have granted some public 

employees a limited r!gh~ to strike. K'nile or.her scaUes mlgh~ well have 

fitted into one of our three categories, =he seven chosen were readily 

accessible to the research ~eam ~-l~hin the resource ooutraints of the 

s~udy. 

There also was slgnlflcan= variaulon among the states in the number 

of strikes, the propensity of public employees to strike, and the extent 

of bargainln8 in bo~h =he public and private sectors. As can be seen in 

Table If-l, where public sector surlke data for all 50 sEates are 4isplaTed, 

strikes in the seven scares of our sample accounted for from 25 to 60 

percent of all strikes in the U.S. since 1958. While the number of strikes 

increased in all stares over ~ 20-year period, =he =rends were notably 

different. The simple correlations between the u~er of strikes in each 

of the staces in the study, shown in Table !Z-Z, confirm =his conclusion. 

While some pairs of states with ~he same ~eneral legislative framework, 

such as Illinois and Ohio, had sim/~ strike paEterns, correlatlous for 

other pairs of states InzLicate that =here was litzle simple relacionshlp 

between =he number of public sector sur!kes over the 20 years. In =h.is 

study we will a=usm~= to flnA ouu if =he ac.-oss-state differences can be 

explained by =he dlfferen= public policies coward public sector s=rlkes. 
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Table II-i 

Public See=or Strike Frequencies in U.S. and 7 States 

1958 015 000 000 002 002 001 000 000 005 

1959 026 000 002 00~ 002 002 002 000 012 

z960 038 oo0 0o6 000 oo4 002 004 ooz 018 

!961 o28 ooo oo4 ool oo2 o01 o01 ooo oo9 

~96z 028 ooo 003 ooo oo2 o01 ooo o01 oo7 

!%3 o29 000 60~ oo3 002 o02 oo2 001 0~ 

196~ 041 000 007 002 00#, 002 000 002 017 

!~5 o~ ooo 0o3 oo2 oo~ ooi ooo 002 olz 

1966 !42 000 011 002 015 015 00~ 003 050 

1967 181 000 018 0¢~ 015 028 010 005 080 

1968 2~ 000 02.2 009 023 024 013 002 093 

,. 1969 409 o02 o~6 01~ ~15 o65 o38 o15 !85 

1970 409 001 0~2 009 036 o~ 030 010 !82 

!97% 329 ooi 031 003 019 o~o 087 o15 !96 

197"2 375 002 029 012 027 030 073 01~ !87 

1973 387 001- 032 007 016 Oa~ 065 02~ 189 

!974 384 002 026 005 018 C~2 078 009 180 

1975 478 001 O~i 006 032 053 I07 007 247 

1976 377 001 0~3 004 015 OZ~ 093 010 ~0 

2977 ~ii 000 029 0!8 014 062 059 008 190 

!978 '4~0 000 038 023 016 067 069 00~ 2!7 

Souzce: U.$. D e p a ~  of Labor, 3 ~ e a u  of Lsboc Stac:.~¢lcs, 
~ozk $~o?~a~es ~ Gov~,'~ent,  various ye.a~s. 
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Table II-2 

$1mple CorTelar.lon Ym~rlx Be~aeen the 
Number of Strikes in Study States 

and the Res~ of the Nation, 1958-78 

.-i = ,-< (= 0 

=l ~ "  <: P J" 
= ..I 

• ¢,,p 

• 0 

I l l i n o i s  ,6368 

Z~Lt.an~ ,2.506 

NevYozk ,5802 

Ohio ,5586 

PvnnsTlvanla .6629 

Nisconsln .7440 

Rss~ of U.S. .6111 

.6291 

.8335 .4536 

.936Z .7819 .7246 

.8479 .4515 .6552 .7739 

• 7123 ,3433 ,5516 ,6622 ,6780 

,9400 ,7780 ,8258 ,9631 ,7875 ,6646 
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The  p r o b a b i l i c 7  thaC a s c r ! k e  w i l l  o c c u r  i n  a u n i c  o f  s o v e r n n e n c  c3ac  

b a r g a i n e d  r i c h  ac  l e a s t  o u e  group o f  e = p l o y e e s  a l s o  v a r i e s  s i g n . ~ ! c a . u c ! 7  

a ~ o s s  t h e  s e v e n  s n a r e s .  I n  T a b l e  I I - 3  axe  ~he s t a t i s t i c s  f o r  1977 .  L~ 

s t r i k e s  o c c u r r e d  o n l 7  i n  Eovermnsn~a l  u n / t s  c h a t  repo~-~ed h a v i n g  a c  l e a s t  

one  b a r g a i n / n g  u n i t ,  and i f ,  a~ = o s t ,  one  s t r i k e  per  y e a r  o c c u r r e d  i n  a 

p a r ~ ! c u l a r  u n i c  o f  s c~e tmmenc ,  ~ h e s e  f i g u r e s  ~ i v e  t h e  a v e r a g e  p t o b a b i l / ~ 7  

o f  a s t ' F l ~  i n  a ~ v e r n m e n C  i n  e a c h  of  ou~ s e v e n  s t a t e s .  T h e  p r o b a b i l i c l e s  

ransed f = o :  0 Co . 0 7 7 4 .  I n  C e r e s  of  ~hese st~-ike p r o b a b i l i t i e s °  t h e  seven 

s n a r e s  i n  our  sample  r e p = e s e n t  a broad c r o s s  s e c t i o n  of t h e  50 s n a c e s .  

Thxee of ~ ,.*ere below ~he average for all 50 states; four ~are above. 

There  i s  aC l e a s t  o n e  d i m e n s i o n  a l o n g  w h i c h  o u r  s e v e n  s t a t e s  a r e  

c l e a r l y  n o t  = e p r e s e n C a C i v e  o f  t h e  enCiTe  n a t i o n .  S£x o f  t h e  seven a r e  

m ~ d ~ s t e r n  o r  e a s t e r n  sta tes  character'!zeal by a h i g h  l e v e l  o f  p u b l i c  and 

private sector u n i o n i z a t i o n .  New York r a~ed second in ~he U.S. in ~ha 

per~enn of ~he n e ~ . a g ~ . c u i ~ z a l  vork~orce chaC ~,nas unionized in  1976, Hava/i 

raa~ed ~d, Pennsylvania £ournh, Illinois seventh, Ohio tenth, Indiana 

e l e v e n t h ,  and Wisconsin t-~m.1~r~h. 

O ~  i n c e r v i e ~  s t a t e s  a l s o  a r e  b / g h l y  o = E ~ / z e d  a l o n g  c h ~ e e  d i m e n s i o n s  

of public sector unlonlzaL~n° The first two col~=ns of Table. Xl-~ show 

t h e  ptrccent  of s~ate and Iocal g e v e r n ~ e n c  emploTees ~no were union members 

ot included in bar~Inlug units in 1977. The last column gives an 

Indication of union penetra~on of s~ate, countT, =un/c/pal, cownshlp and 

school discri£c 8overnmenrml _unlts by repor~Lu8 r..he percentage of these 

~ = n m e n t s  ~ g  a t  l e a s t  o~ne b . a c g ~ g  u n i t .  The numbers i n  p a r e n t h e s e s  

i n  e a c h  co lumn S~nV t h e  r a n k  o r d e r  o f  e a c h  s c a t s  a l o n g  t h e  p a r c l c u l a r  

d~zre~s ion  of  ~ C £ o n .  



Table I I - 3  

The Re la t i oneh tp  Between the  
Number of  S t r i k e s  and Governmenta 

With a t  Leaat  One Bargainin8 Uni t ,  1977 

(1)Number of  
S t r i k e s  

(2)Number o£ Governmente wi th  a t  
Leas t  One Barsa tn tng  Unit  

( 3 ) S t r i k e  P r o b a b t ~ i ~ e e  
(1)1(2) 

Tota l  U.S. 485 12,146 

Hawaii - 4 

I l t t n o t e  37 692 

Indiana 18 316 

New York 14 1,043 

Ohio 50 646 

Penneylva~t~ 67 1,081 

Wieconain S 549 

Reec of  U.S. 291 7t815 

.0399 

0 .0  

.0535 

.0570 

.0134 

.0774 

.0620 

.0146 

.0372 

Source; U.B. Bureau oJE the Ceneua, 1977 Cen.us of Govermaente, L abor-Hanagemen~ Relation s in Star 9 
and Local  Governments, Vol, 3• Number 3, 1979, Tablee 4 and 6. 
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Table I[ - 4 

Extent  of  Onionizatlon and Collective Bar~alninR I_~n 

State mid l.oca[ Government By States 1977 I 

Z o~ G o v ' t .  
Z Ful)clme Employee~ Z of a l l  Employees w. Bargalnlng 

Organized inn a BsrgainJng Oni~ Oll i ta State 

I laua l l  83.9 ( I )  76.4 (2) 20.0 (20) 

I l l i n o t ~  45.6 (21) 36.8 (24) 10.5 (27) 

Indiana 34.7 (29) 27.3 (29) 27.3 (8) 

New York 72.1 (3) 73.8 (3) 31.5 (7) 

Ohio 45.2 (22) 40.5 (17) 19.4 (22) 

Pennsylvania 64.2 (I0) 60.9 (7) 20.6 (17) 

Nisconsin 64.4 (8) 51,0 (12) 21.8 (14) 

Soorce; U.S. Bureau oE the Cenuus, 1977 Census oE Governmellto, Labor- Hana~ement 
RelationB in State and l.oca] Covernment~D Vo]. 3. Number 3, Tables 

end 40 

1. The nw~ber8 In pa ren tbe~eu  cor reapond8  to the  Pank oPdep o f  the  s t a t e  a long  

each measure o f  m H o n l z a t i o n ,  
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.~cord~.g to any of these three measures of public sector un/ouizatlon, 

~he seven s~ates chosen for our field analysis are highly organized. The 

percent of full-tlme employees who helot 8 to unions or employee association 

tanged from 3~.7 in Indiana co 83.9 in ~awaii. These ~'~ states also 

define ~he range for the percent of employees in hargalnln8 units in the 

seven s~ates. These ~wo ~.asures indicate that all of ~he field site 

states except ~ndi~ula ~re ~re organ/zeal ~ the median state in the 

nat!on. 

The obvious disadvantage of conf!nln8 the field analysis to seven 

highly organ/ze~ states is ~hac the use of penal~les, the reaction of public 

officials and the public to strikes, and the acceptab ~i!i~7 of collecti~e 

bargaining are likely to he very different in those states as co=pared to 

~he majority of the lass unlou~zed states in the nation. These differences 

mean that many of our interview results may n o t  apply to ber~aln/~g in 

these other s~ates. 

Thus ,  w h i l e  we r e c o g n i z e  ~hau our  r e s u l t s  may n o t  g e n e r a l i z e  ~o o t h e r  

stares and oC.",-er par~s of the country, we see several advantages tha~ are 

gained b7 confining the analysis to states that are c~arable in terms of 

unlonlza~ion. I~ we had chosen a southern s~ace wi~h one type of policy 

and compared it to a central or northwestern state ~-Ith a different policy, 

'regional variations mighc have seriously confounded our evaluation of 

policy differences. For example, a study that attempted to compare 

Pennsylvania, where there Is-a limited legal right to strike, with Texas, 

~ c h  imposes  h a r s h  p e n a l t i e s  ca.  s t r i k e r s , - w o u l d  have  b e e n  ~uch  ~ore  

dlff~cult th~n co,~arin~ ~ennsylvani~ vlth the aeig~"oring state of New York, 

/ 



. ° 

- o  

• o 

° .  I 

. _  o o 

51 

where ~here is a severe scrlke penal~7 law buc vhich is very. similar co 

Pennsylvania alons ocher ~d/menslons. Because of these slmilarlties, we 

can be ~ore remain rJ~ac observed differences are due Co strike polio7 

variaclons and not ~o ocher variables Chat may affect Labor relaclons. 

A second advantsse sa~ed by con.fin.ins the analysis ~o seven hlghl7 

orEmlIzed scat:es i s  t;haC 'chese staCes have had signlflcant experience wlth 

s t r i k e s  and p o l i c i e s  des igned co dea l  r i c h  pub l i c  s e c t o r  s c r i b e s .  This 

advancase i s  important because the f i e l d  research  i s  des igned co analTze 

vhac has a c t u a l l y  happened when p u b l i c  employees s t r i k e .  ~ h i l e  our r e s u l t s  

may not generalize Co states where public sector employees are cur=encl7 

less orsanlzed, if unionization increases in chls Lat ter  group of scares, 

chey are likely ~o be confronted wlch many of ~he same sor~ of issues chat 

our s e v e n  scares  have already addressed .  

F i e ld  I ~ v e s C i a a t i o n s  and Data C o l l e c t i o n  

The f i e l d  r e s e a r c h  c o n s i s t e d  o f  a s e r i e s  o f  i n c e r v i e v s  ~-l~h n e u t r a l  

~ e r s  of  s~ata  l abor  r e l a t i o n s  a g e n c i e s  or .boards  in  the seven s~acas  

we s t u d i e s  as w e l l  as r i c h  labor  and ~nagemenc  r e p r e s e n t a t i v e s .  In each 

s~aCe where ~here was a pubi~c  em~loTee r e l a ~ t o n s  board (PEE3), we 

in=erwieved ind iv~dua l s  from these  boards and s o l i c i t e d  t h e i r  v iews  on 

~ublic sector s~rikes and ~he ope~a~ion of the Law in ~ parClcular  

s~aCe. These neutral asencies also served as valuable sources of scats 

s crike s ~aclsr.~:s • 

~osC of  the  f i e l d  re search  co n s i s t ~  o f  phone and f i e l d  ! n ~ e r v i e v s  

r i c h  labor  and =ana~menc o f f i c i a l s "  in  approx/macely  75 bargain/rig 
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r e l a t i o n s h i p s  i n  t h e  s e v e n  s ~ a t e s .  The f i e l d  i n t e r v i e w s  were  c o n d u c t e d  

at a selected sample of 45 sites where there had been strikes since 1976; 

phone interviews and questionnaires were used to gather infot--.atlon a~out 

the ocher barsainin8 calatlonshlps. In this way we hoped to assemble 

sufficient information to be able to compare the experiences a= strike and 

nonstrike sites. 

At the si~es in our strike sample, we attempted to interview in person 

both a labor representative and a manasement official who were fan/liar 

w i t h  t h e  overall bargalnin8 relationship and the events surrounding t h e  

strike. Members of the research team completed these field interviews 

by ~he early summer of 1980. To ensure that an Intervlevee responded to 

a co=mort sat of questlons, we had prepared one interview schedule for the 

labor representar.lves and one for the manage~enu representatives £oc use 

in the str~ke sites and another pair for use at the uonstrike sites---~our 

in all. Since the latter interviews were done by phone, ~e supplemented 

them with mall questionnalres to collec~ data that could not be obtained 

e a s i l y  o v e r  t h e  phone. 

J 

3LS and Census Data on P u b l i c  Sec to r  Labor Re !sc ions  

The i n f o r m a t i o n  8a there~ t u  the seven s t a t e s  was supplemented by da ta  

on p u b l i c  s e c t o r  s t r i k e s  and b a r g a i n i n g  across the  end:ire u a t i o n .  For 

example, the a n a l y s i s  of nat-lonal t r e n d s  i n  public s e c t o r  scrlkes in 

Chaptec T T7 draws on data that the Bureau of Labor Statlst!cs (BLS) has 

been collectin8 and publishin8 since 1946. ' ~  
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A second source of Infoz~ar. lon on na=ioual  ~rends is  :he Surve7 .~f 

Govez=~en:s of the Bureau of the Census. In ~he early !970s, the Census 

Bureau besan collectln8 Informer.ion of labor relations policies and 

practices in approxima=ely 16,000 gc~ernmen:al units, including dace ou 

s:rlk~s and their resolution, con:rat= and union membership coveraEe, 

and ]:~z'EaJ..~L~8 tu~L~, structure. ~or ea=h Soverc~ncal uni~, =hese ¢Laca 

have been matched ~rlth BL3 wore stoppage reporl:s r.o creat.e a sin~lh file 

of l abor  relanions i n fo rmat ion  fo r  s ta re  and l o c a l  gover'=men:s'. ~he 

publ/shed summer7 sr.a~Istics from =his file for each year since 197~ were 

used ex~ensivel7 in the seven stare analyses. 

Labor re!acions data comprise only cue part of the Census Survey of 

Governments. Zn edd/tlon, information on employment, waEea~ revenues, an~ 

govec-~men= expenditures is c01!ec:ed for an almost identical sample of 

gover=ments. Da~a ~apes fcom the labor =elations, employment, and finance 

surveys were obtained for 1975 and 1976, and from c3ese ~apes we const.-uc:ed 

& sin~le data file, includlnE all this information, for each of our surveyed 

go~ercmeucs. ~e also obtained the employment and finance surveys for 1973 

and 197&, and ~hese a~diclonal ~a:a were =etched co the 1975 and 1976 ~a:a 

file. The end result was a data file for m~re than i0,000 municipal, 

uounship, councT, and school d is~ 'c ic :  fp~ver=~ncs the :  inc luded e~ploTmen: 

and finance dace for 1973 through 1976 and Labor rela~icus ~aca for !975 

and 1976. These ~e~e the dac.~ that were use~ in the s=a~Istical analysis 

of stTik~s in six of =he seven states, repor~eJ1 in Chapter X. Thai: chapter 

also includes • de:ailed description of:the sample of Kevecuments included 

in ~he ~ata file. 
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Chapter iII 

Sl:'~.~,.e Trends in ~he Public Sector 

In this chapter we use annual strike s~acistics since Z946 co test 

three different models of public secsor strike activlt7. One is a simple 

private sector spillover model where strikes in the public sector are a 

function of private sector strike frequency. The second is a version of 

cue Ashen~elter-Johnson model applied to the public sector, and the third 

postulates that surlkes are a function of She growth of unloniza~Ion in 

1 
the public sector. 

With these models we hope to identify the variables that are ~m~o~tanc 

in ex~la/nlng ~he increase in the absolute number of strikes in the public 

sector over ~he past 30 years. Al~hough there were Import.ant public policy 

changes in many s~aces during this period that may have influenced s ~  

acti~-~y and cer~a.lnly had an effect on union gTow~h, we make a o  atte~npC 

Co evaluate them here, since such an evaluation can be done only by com- 

paring scrlke trends across s~atas and wi~h/n individual states over time. 

We do this in later chapters where we assess the policies of the seven 

states where we conducted field investigations. 

The Number of Public Sector Strikes.. 

In 1946 ~here were appz~mlxa~el7 50 s~rlkes by public employees 

throughout the nation. In 1978 ~he number was 480. As shown in Figure 

II1-i. 2 ~here were oc17 modest variatic~s in ~he number of s~i~es ~C:L1 

the late 1960s when the number-increased fr~ considerabl7 Less than 100 

a year to an average of more than 400. Since 1969 there has been no 
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noticeable upward trends, as the total annual number has remained at 

about the 400 level, plus or minus 75. 

Several factoz~ contributed to this increase. An important one, of 

course, was the rapidexpanslon of bargaining in state and local govera- 

ments that began in the m/d-sixties. No statistics on either contract 

coverage or the number of contracts uegotiated in the publ/c sector are 

available for years prior to 1972. However, the rapid growth in public 

sector unions over these years certainly would be an indication of an 

increase in collective barEa/ning. The membership of the American 

Federation of State, County, and .Municipal Employees (AFS~ME), for example, 

increased from 73,000 ~'- 1946 to 750,000 in 1977. 3 One result of the 

growth of this and other publ/c sector unions and the concomitant increase 

in 5ar~klnlng was more opportunities for ~zbllc sector strikes to occur. 

A second factor that may have contributed to the higher levels of 

strike activity in the 1970s was the change in some state policies toward 

stTikes by public employees. In the five years ~rlor to the time 

Pennsylvania enacted its law in 1970, 8lying nonessential public employees 

a I/relied risht to strike, 4 there was an averase of 19 strikes a year; in 

the five subsequent years, 1971-1976, the avera8e increased to 82. 

Other factors such as changes in the real earnings of public 

employees, unemployment, and natioual economic policy may also account for 

some of the variation in the number of strikes. For example, the 1971 

decline may have been a result of the imposition of the Nixon wase and 

price controls in the late summer of that year, at exactly the ~ime when 

many teacher-school boari ueEotia~ions were reachln E a critical stage. Thus, 

the wase freeze may have d.lscourased teacher strikes that year. 

m 
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The total number of strikes per year is certa/z~7 higher In 

the private than in the public sector, but if external variables affect 

the number cf work stoppages, we might expect the trends to be slm/lar. 

The Eraph In Flgure ~II-2 confirms thls conjecture. There were very few 

strikes in either sector in the early 1960s and shar9 increases in the 

late sixties and early seventies. Although it may be only a coincidence, 

thls s/mllarlry suggests than some underlylng economlc and societal _ 

factors may have contributed to industrial ccnfllct in both sectors. 5 

Another possible explanation for the s ~  strike patterns is that 

there -aas a spillover effect from the private to the public sector. That 

is, p~blic employees, who had traditionally been hesitant about striking, 

changed their attitudes as they saw the strlka as a bargaining weapon 

be/ng used with increasing effectiveness in the private sector, beglnnin8 j..~ 

i n  the l a t e  1960s. 

In subsequent sectlons of this chapter ~e t~.st the valldir7 of these 

explanations of strike act.ivan7. The results of tests of several economerrlc 

models of strike trends are "repor~:ed and evaluated in the following section. 

Deter~-=-ts of the Number of Public Sector Strikes 

Any statistical analysis of the number of public sector strikes in 

the n a t i o n  i s  severely lim/~ed by lace of informer/on. Private sector 

strike data are available on a monthly or quarterly basis, but data on 

the public  sector consists of single yearly observations, thus constrain/ng 

the number of independent variables that can be included in a model. 

Despite this constrain~, t_hree models~ were estimated and compared. The 

first ~as a simple regression of "the number of public sector st:-ikes on -'-. 
jJ 

the number of private sector st~s: 
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~i) Public sector strikes - f(Strlkes in the private sector) 

As we saw in Figure III-l, the =umber of strikes in these ~au sectors 

during the 1960s and earl7 !970s appeared to be highly related. A 

behavioral interpretation of equation (!) is difficult because the spill- 

over effect mat be operating in either direction, or oue set of determinants 

may be influencing strikes in both sectors. If ~he latter explanation is 

correct, then the impact of unobserved variables on public sector s~rikes 

is proxled by the effect of the uumber of private sector strikes, in which 

case the coefficient on the uumber of strikes in the private sector is 

seriously biased because of omitted variables. Even though-the equation 

me7 on17 describe an empirical and not a sEruc~ural =elaciouship between 

public and private sector strikes, the results do provide a bench mark 

that cam be use~ to evaluate ocher mode l s .  

The results from estimating various forms of model (!) are presented 

in Table III-l. The estimates in columns (I) and (2) were obtained using 

the ordinary least squares (OL3) estimation technique, and those in columns 

(3) and (4) were obtained from a one-step Cochrane-Orcutt procedure co 

correct for first-order autocor/elatlon. 5 The coefficients for private 

sector strikes in columns (I) and (3) are.posltive; however, after corTectlng 

for autocorTelatiou, the effect berries statistically insignificant. The 

last rows of Columns (2) and (4) repor~ the results obtained by including 

a one-year lagged value of private sector strikes in the equation. In the 

0LS results the impa=t of the previous year's strike activity on public 

sector strikes is Ereater than that of sir 'ike activity in the c u z ~ e n t  year. 

However, ~ the column (I) results, ~hese=~e change when the ~aca are 
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Table III-i 

Public Sector Strike Model I 

OLS 

w/o lagged Private w lagged Private 
Sector Strikes Sector Scrlkes 

Independent Variables 

CONSTANT 

PR/VATE 
SECTOR 
gFRLKES t 

PRIVATE 
SECTOR 
TDRIXES =_ I 

-372.139 
(2.925) 

.1175 
(4.083) 

N 32 

O.W. .72617 

SSE 500583 

-533.66 
(3.8578) 

.06857 
(1.8604) 

.08822 
(2.141) 

31 

.69382 

411381 

C.-O. 

w/o lagged Private 
Sec=or Strikes 

43.622 
(.3710) 

.0227 
(.896) 

31 

.77141 

207629 

w !agged Private 
Sec=or Str~<es 

88.~367 
(.5387) 

-.00762 
(.3103) 

.02301 
(.gl~) 

3O 

1.005 

134418 

II 

Absolute t - values are in parenthesis 
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corrected for first-order aucocorrelacion. The results imply chat, 

a/tar correcting for au~ocorrelation, private sector s~rike ac=ivic7 is 

unrelated to public sector strikes in a simple hirer!ace relationship. 

For our second estimation, we used the Ashenfel=er-Johnson model of 

strikes, modified to  reflect public sac=or employer characcerlstics: 

(2) Public set=or scrlkes - f(U, w, P, REV, .~ED) 

where U" =he na~_iona/ unemployment rate in year t ;  W = the percenca~e 

change i n  average public secuor earnings per employee bat-~een a previous 

year and year to; ? - the change in ~he GNT i~.lici~ price deflator; 

R_W- the percentage change in local government revenues bevaeen a-previous 

year year and year =; and FED - =he change in federal government aid co 

state and local governments as a percent of t o=a / ,  state and local goverR- 

men= revenues beEween a previous year and year =. 

W and ? measure the diff~rentlal impact of chanB~-s in real and money 

wages ou s=rlka ac=ivlty. If prlvata sec=or resul~s hold for the public 

sector, the effac~ of ? should he positive and chat of W should he negative. 

UnemploTmen= ~U) has been shown ~o have a negative effec~ on the number of 

strikes in the private sector. However, in the public sector where 

employees tradi~ionally have enjoyed greater Job securltT, U may have lesser 

~-~mac:. 

F~ is a measure of the effect of scrlkes ou federal aid ~o sca~e and 

local governments. It is hTPo~hesized =hat changes in ~he amount of 

federal aid as a percent of-=o~al state and local governmen~ =avenue will 

have positive impac ~ - on su=Ikes, by creating an unexpecued revenue ~al= or 

J 
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loss to those governments. If a loss of federal funds is significant, 

the governments will be unable to meet employee wage expectations wlthuut 

increasing local ~axes, a move that would be unpopular ~rlth Taxpayers. 

Al~eruatively, an increase in federal funds should lead ~o lower s~rike 

activity because the additional funds allow grea~er employer flexibility 

in mee~in8 union demands w~thout increasing local taxes° 

The change in federal a i d  a s  a percent of state and local revenues 

rather than the percenrmge chanse in aid is used because the latter 

would not measure the chanse's impact on taxpayers. For example, if 2 

percent of local revenues came from federal sources and this aid 

cu~ by 50 percent, total local government revenue ".,'ruLed be reduced by 

only 1 percent. But i f  th~ f e d e r a l  8over - - ten t  was the source of half 

of all local revenue and this amount were halved, total revenue ave/fable 

to The local government .auul~ decrease by 25 percent. 

A change in 8ovezument revenues can have two different s~rl/ce effects. 

First, an implication of revenue increases is that local and state 

governmental units are 8rc~in8 and, thus, that ~here are more opport'unities 

for publ~c sector Jobs and h/gher wares. This may lead To more strikes 

as employees cry to capture a portion of the added revenues. Secoud, 

addltimzal revenues me7 be the result of higher local tax rates, a n d ,  

as ~axes increase, Taxpayers may become increasinsl7 unwill/n8 to suppor t :  

concesslons to employee uase demands unless a scrlk~ is threatened. 

Table III-2 shows the results of estimating altez-.ta~ive forms of the 

modified Ashenfelter-Johnscn model. The first t~ao columns report 0L$ 

Q 

. . . . . . . . . . . . . .  --. . N. 
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T,~LE III-2 

Public Sector Strike Model !I 

OLS 

Nominal Wage Real Nage 
and Price Changes Chan~es 

Nominal Wage 
and .~h:Ice Cham~es 

Independent Variables 

CONSTANT 

UITEMPLO~ILNT 

MOh'EYWAGZS 

F~ICES 

REAL WAGZS 

LGCAL KEVLNUE 

FEDERAL &ID 

D.W. 

SSE 

-319.85 
(.094) 

42.1346 
(1.983) 

-303.767 
(.3146) 

1020.17 
(3.031) 

1993.49 
(Z.801) 

-2734.66 
(1.1176) 

31 

.24723 

463234 

504.527 
(.1619) 

42.6295 
(2.0309)  

-901.201 
(3.234) 

2234.95 
(2.1686) 

-3079.20  
(Z.304) 

31 

.28104 

470992 

-807.594 
(.7193) 

23.63 
(2.247) 

-37.895 
(.Z325) 

765.40 
(3.70) 

1509.88 
(3.4706) 

-L565.04 
(1.628) 

30 

1.1889 

68535.3 

Absolute t - values in parentheses. 

C.-O° 

Real ';aBe 
: Chan~es 

-197.101 
(.1705) 

24.302 
(2.171) 

-515.339 
(3.140) 

147&.31 
(3.180) 

-5383.50 
(1.358) 

3O 

1.0217 

81102.2 
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r e s u l t s  f o r  c h a n g e s  i n  p r i c e s  and ~ n e y  wages and f o r  changes  i n  r e a l  

wages ;  co lumns  (3) and (4) r e p o ~ c  t h e  r e s u l t s  f o r  t h e  same model  a f t e r  

CozTectiu8 for flrst-order autocorrelat/on. 

O v e r a l l ,  these results show that the variables other researchers have 

found to be p rexLic~/ve of private sector strike activity do a reasonable 

Job o f  pTed ic~ tnE  i t  i n  t h e  p u b l i c  sector .  I .n f lac ion i s  a ke  7 f a c t o r .  

A comparison of the results when real ~se cb~uses are used with those 

using price and money wage changes indicate that strike activity is more 

r e s p o n s i v e  Co t h e  f o r m e r  t h a n  Co t h e  l a t t e r .  Even when r e a l  g a g e s  r ema /n  

u n c h a n s e d ,  more s t r i k e s  o c c u r r e d  d u r i n g  p e r i o d s  o f  h i s h  i n f l a t i o n  and 

b / s h  waEe g a i n s  t h a n  when wages  and p r i c e s  were  s c a b l e .  The f i n d i n g  

t h a t  a 1 p e r c e n t  i n c r e a s e  i n  b o t h  p r i c e s  and wases  r i l l  r e s u l t  i n  more 

strikes than if prices and wages had remained unchanEed ,my reflect the 

impact of inflation on public employers. T~yers may apply more 

pressure on public employers to hold down taxes durlng periods of rapidly 

risinE prices, and this pressure, rUm/hE at the same t/me chat employees 

are demandin8 real ~rage protection, may r e s u l t  i n  ~he parties' t a k i n 8  

more diversent b a r E a i n i n s  positions and, thus, E r a a c a r  strike activity. 

The financial condition of the public employer also can affect 

strikes. Our results show chat as additional revenues become available, 

~loyees and 8overmzents are likely to disaEree about how they should 

be allocated. It should be noted, however, that most of this analysis 

was of a time per iod when many Cities '~aere not facins f i n a n c i a l  crises. 

Thus. our yearly aEEregate strike' statistics do not provide an adequate 
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t e s t  o f  whether  t h e s e  c i t i e s '  r e c e n t  cr i . '_ ical  E i n a n c i a i  problems  have 

resulted in more s~/~.s. -- 

The most unusual result shown in Table 2 is the positive effec~ of 

unemployment on public sector strike activity. Previous studies have 

7 
shown that when unemployment increases, strikes decrease, the explana- 

Lion b e i n g  that when unemployment rateE ~_re h i s b ,  t h e  number o f  a l t e r n a -  

t i v e  employmcn*, o~por~'-~ities for str~ "-/:ing wc:kars are reduced and th ~ - 

supply of replacement vorker~ available to a struck company is larEe. 

These arguments may not apply in the public sector because most st.-.~/~es 

are of such short duration the alternative employment is unimportant, 

or because it may be difficult foe public employers to find trained 

Eeplacements for teachers oE pol/ce officers, for example. While these 

differences may expla/n why unemployment was insignificant in our analysis, 

it does not explain why it had a significant positive effect on st.-~-~ 

activity. We can only speculate that when private sector unemployment 

is h/gh9 unemployed taxpayers may be qu/te unsympathetic to public 

employee demands for improved working conditions, causing the ~lic 

e~ployers to be less willlnE to compromise. Thus, more strikes ~ould 

result. 

For our third test we used a union grovth model of strikes that 

included the percent of public sector employees organ/zeal by unions. 

Because a strike is a collective act by workers, it is more llkal7 to 

occur if such workers are members of a formal bargaining organization. 

. -- 
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Unfortunately, i~ is difficul~ co measure ~he ex~an~ of unionization 

and bargaining in the public sector for each year since 1946. Even if 

yearly membership ~±8ures were available, the public employee members of 

some predomlnancl7 private sector unions, such as the Teamsters, would 

be excluded. A second problem is chat.mei~ public employee organizations 

did noc endorse barEalnlng until the mld-slx~ies. Until ~hen, membership 

in s~a~e employee assocla~ions or affiliatlon ~i~h ~he National Educa- 

tion Association CNEA) did uo~ imply support for collec~ive bargaining. 

Thus, including t he  membership of these organizations during the firs~ 

half of the clme period of our a n a l y s i s  would overstate the number" of 

public employees who would be willing ~o s~rlke. 

Al though  ~a ware unable :o overcome ~hese measuremen~ problems 

comple~e!y, we d/d caus~ruc~ ~ prox7  measures based oR membership in 

A~SC~E and the American Federation of Teachers (AFT). One was A~SC~E 

membership as a percenn of ~he to~al number of public employees ocher 

than teachers. The secend was AFT membership as a percen~ of all teachers. 

Each measure suffers from I/mi~atlons, as neither organization was very 

acclve in collective barEainiug until the early 1960s. Also, ~he AFT 

membership measure unde~esr~Lma~es ~eacher bargalu/~ because ~WEA 

affi/_~es became increasingly active in collec=ive negor_lacious beginning 

in the mld-six~les. Despite these llmlta~ions, these measures ware ~he 

bes~ available proxies of public sector unlcmlza~ion. 

Q 
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The results from the un/xm grouch model are shown in Table Ii!-3. 

The first column includes only curr.ent values of the ~-;o unlonlzatiou 

measures, while the sec~ includes lagsed values of each measure. A2SC~E 

membership as a percentage of noueducation public employment is positive 

and statis~ically significant; the.coefficlen~ on AFT membership is 

negative and Insi~Lflcant. 

The A2T membersh/p variable may have ~urued out to be LusiEni~icanc 

because it omitted ~he tremendous changes in contract coveraBe that 

occulted as ~ affiliates increased their bargaining ac~ivlr7. An 

estimated 208,000 teachers were covered by collective barEalning concrac'-s 

in 1966; in 1973 the =,-,ber was 935,000, with increased bargain/mS by 

affiliates accountin8 for all2i~ 85,000 of this Erowth. 8 Thus, i~ 

is apparent that the AIT measure failed to capture this increase in 

barEalnlag. 

The si~Liflcance o£ the ~/S~n~E measure in the equation does not 

imply Ehat this un/ou was responsible for she increase in public sector 

strike activity. Although AFSCME has been the major force behind the 

spread of bargalnin8 outside the education area, other unions a l so  bargain 

and oe.har ~ s  strike. We intez'pre~ our results to mean ~hau the ~rowch 

of .%2S~ME closely p a r a l l e l s  the gro~.h of all barEainln8 ac=ivi~y in the 

public sector. 

An Overall-."-odel of S~rlke Trends 

The only way we can compare ~he impact of She variables from the 

j 
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Table Ili-3 

Public Sector Strike Model ili 

Inde~enden= Variables OL__~S C.-O___._~. 

CONSTANT -37.7648 .0471 
(1.920) (.0017) 

A~"T .00027 .00028 
(Ltto8) (I.075) 

AZSC~E .0005S2 .ooo404 
(3.839) (2.905) 

N 32 31 

D.W. .888586 1.5874 

SSE 128707 78019.2 

Absolute c - values in parentheses. 
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different models is by l ~ t ~ i n g  clam in co a single equation, so "~a 

estimated an overall .~del but included only the kay variables co con- 

serve degrees of freedom. .~T membership was dropped because it. ,zas 

statistically insignificant in the ~hlrd. model. Private sector strike 

acclvi~y and money wage changes were initially retained because of 

their theoretical importance in models (i) and (2). Table 111-4 report.s 

the results from estimating the single equaCiou. 

A number of differences bec ~aeen the results of the combined model 

and the individual models are evident. First, the unemploFmenc rate 

• ahich was significant and positive in Table 2 be=sine insignificant when 

private sect.or strike acclvlt7 and unlouizacion ,ae=e added co the equaclon. 

Second, pTivate sector s~rike activity, which ~ras insignificant after 

correcting for first-order auto= orrela~-iOu, be=are significant when 

combined ui~h uhe variables from the other models. This chanse means 

ChaC a/ter variables chat are likely to influence strike activity in 

ths public set=o: (unem~l~FmenC, wage and price changes) 

are controlled~ private sect.or sc,~Ike activity had a siEnificanc ef--'ect 

on the number of public sect .or  sC-~es. This supports our earlier 

speculation chat .  t h e  increase in public sector strike acci,rlC7 is aC 

least part.Jelly due t o  a spillover or "demonstration" effect from the 

private sector. 

Two ocher variables having a signficianc effect on strikes are 

Inflaclon and the 8ranch in scare and-local" revenues. The cousistenc!Y 

j 

~J 



Independent  V a r i a b l e a  

CONSTANT 

PRIVATE SECTOR STRIKES t 

AFSCHE 

t * 

UNEHPI~YIqENT 

A MONEY WAGES 

A PRICES 

A REAL WAGES 

A IJ)CAL REVENUE 

A FED. AID 

N 

D.W, 

SSE 

' fable  11I-4  

Combined Model of  Publ ic  Sec tor  S t r l k e e  

OI.S C.-o. 
Nominal Wage Real W a g e  Nominal Wage 
and P r i ce  Changea Chan~ea and P r i c e  ChanBes 

-1652.19 -1374.09 -1735.92 
( I .3847)  (1.2706) (1 .64)  

.0511 .0539 .03602 
(2.5522) (2.802) (1.726) 

.0006 .00059 .00050 
(6.56B) (6.643) (4.069) 

.4379 1.3498 9.7611 
(.O413) ( .1303) ( .818)  

-111.407 41.33 
( .3271) ( .1435) 

341.408 628.55 
(2.732)  (2.936)  

Real Wage 
ClmnBes 

-I227.96 
(1.163)  

.04032 
(1.876) 

.00055 
(4.503) 

8.247 
(.6?04) 

-302.621 -372.37 
(2.885) (2.408) 

886.719 964.27 I199.39  1.091.58 
(2.2609) (2.645) (2.689)  (2.388) 

202.07 64.183 -480.54  -189.779 
( .217)  ( .0723) ( .5007) ( .1934) 

31 31 30 30 

1.7831 1.8510 1.9240 1.97366 

49703.2 50458.0 41763.5 47181.9 

O 

Abaolute  t - v a l u e e  a re  In  pa ren theeea .  
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positive ~ si8~i ca~t coefficient on changes in local r~ve~ue show . 

that changes in local and state taxes have led to more strikes. As 

aoted above, this may reflect taxpayer opposition go employee demands. 

The results in column (4) show that real wage changes have a ~egative 

effect on strlk~ actlvlry. When r~El wage changes are separated into 

nominal wage changes and price changes, we obtained the results in 

column (3). .~rice changes are si~/fican= but ~mninal wage changes are 

not. This suggests tha~ inflation is a more Impor~an~ explanation of 

the number of public sector strikes than nominal wage changes. 

The general conclusion to be drawn from this analysis is thac the 

~ow~h in the number of public sector strikes over the past 30 years 

can be ex~lalned primarily by the increase in unionization and bargaining, 

by grow~ local governmenu revenues, and by the rising average In-~la~ion 

rate. The Eesults were generally consistent with those of studies of 

private sector s~rike actigi~ except ~hat unemployment in the total 

~ Y d l d  not have the negative effect that had been found in s~udies 

of private sector stri~as. 

In subsequenn chapters we evaluate ~he impact of different s~ate 

policies and incorporate variables similar t o  those used in this chapter 

into our ~icro analysis of surlkes in seven sta~es. 

~J 

J 
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C~apter !II 

Footnotes 

i. Orley Ashenfalter and George E. Johnson, "3argaining Theory, 

Trade Un/ous and Indusurial Strike Ac=ivity," 59 .~erican Economic 

Review ~arch, 1969): 35-49. 

2. The Fre-1958 strike figures are approx/matlons because prior 

to 1958, strikes were classified as public emploTees sc.-Ikes b7 the ~LS 

only if they involved publlc employees who provided admlnlscra~i-¢e, 

pro~ective, or sanitary services. SiT 'ikes by all other public employees 

were not counted as public employee srrlkas. Instead, these strlkas 

-~ere classified according to the industry in which the emploTeeS w~r.k. 

For example, ~aacber strikes in public education were counted as education 

s~.~Ikes rather than public employee s~rikes prior to 1958. Although i~ 

was not possible ~o completely correcn the undercoun~ing of public 

employee strikes in the pre-1958 suauistics, we were able to add in 

teacher st~clkes in education for this ~Ime period using figures on 

teacher strikes from several o~her published BLS reports. 

3. These data wBre taken from proceedlnEs of the National ~FSC~E 

Conventious, various years. 

4. Section 1001-1010 of Public EmploTee Relations Act of 

Pennsylvania (1970). _ 

• ° ° 



_ _ i  . . . .  

P 

73 

5, These ~=ac=ors are discussed lu .W_ichael Shalev, "Trade Unionism 

and Economic Analysis The Case of rndustrial Can£1icc" i Jourual of 

Labor Scudies (Spring, 1980): 133-17~. 

6. The au~ocorTelation between the error terms in OLS estimates 

will yield u n b i a s e d  coefficient estimates b u t  biased standard error 

estimates. The Cochrane-OTcut~ procedure, which corrects for first 

order au~ocorrelacion, ~akes the OLS residuals and computes an estimate 

of the correlation b e ~ , ~ e n  ~he e r r o r  terms. The variables in the modal 

are then corrected for chls correlation, and OLS estimates are com'puced 

usin8 ~he ~ransformed variables. .Residuals are then caicula~ed from 

thp transformed da~a and the seeps described above are repeated. For 

a descrlp~ion "of ~he procedure see Jan K.~enta, Elements of ~conomeCrics, 

(New York: .~ac~an Publishing Co., Inc., 1971): 287-2S9 or ~.he secciau 

on aucoregressive dis~'~Tbances in ~os~ ocher ecanumeCric texts. 

7. Alber~ Rees, "Zndustrial Conflict and Business Fluc~uations," 

60 Journal of Political Economy (October, 1962): 3710382; A.R. Wein~raub, 

'q~rosgeri~y vs. 5~rlkes: An Empirical Approach," 19 luduscrial and tabor 

Relations Review (..lanuar'y, 1966): 231-238; 0rley Ashenfelcer and GeorEe 

Johnson, '~arga/nln~ Theory, Trade Unions, and Ludustrial Strike Ac~ivlcy," 

Henry $. Farber, "3arEainin8 Theory, Wase Outcomes and the Occurrence 

of Strikes: An Econame=rlc Analysis," 68 American Econom/c Review (June, 

1978): 262-271, and ~.ichael 5ha!ev, ';Trade'unionlsm and Econam/c Analysis." 

-4 
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8. These data were provided to the authors by Greg Sal=zman and 

were baaed on the resul1:s of a survey couduc~:ed by the National F.ducat~.on 

Association. Unfortunately, yearly data ou cou~rac~ coverage w e r e  n o c  

available for inclusion in ~be models. 

I 

! 
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Chapte r  IV 

A .W~del of S t r i k e s  and S t r i k e  P e n a l t i e s  

Public policTmakers assume thac unions and managements will be more 

likel7 to settle concract disputes wi~hou~ a strike if strike pena!cles are 

imposed because the penal~les raise the relative costs of a srr~Ike ~o the 

union and employees. In ~ c h a p t e r  we de ve l op  a theoretical model of  

b a r g e / n i n E  b e h a v i o r  which f o r m a l l y  e v a l u a t e s  t h i s  a s s u m p t i o n .  1 

r_n ~he f i ~ s ~  of  ~be f o l l o w i n g  ~ o  s e c t i o n s  we deve lop  a ~ o d e l  of  

b e a : g ~ g  under the ~hzea~ of a strike. This model specifies the offers 

the. partles will make to avold a strike given their expectations abou~ 

s~rike outcomes. Lf uhe union is willing no concede to a wage ~/ta~ is lower 

than the max/mum wage the =anasemen~ i~ willlng ~o offer to avoid a s~rlke, 

Chert a posiclve contract zone will exlsc and a sc=~-ke will not occur. 

Here we escabllsb thee the size of the concrac~ ~one is determlned by strike 

costs and the parties expectations abou~ the length and outcome of a s~r!ke. 

In the se¢ond section we analyze the Impact of s~r!ke penalties on 

s~rlkes and wase settlements, incorporatin8 ~he effect of strike penalties 

i n t o  the  model as  an exosenous  c o s t  imposed on ~he  un ion  and employees .  

~e d e r i v e  c o n d / ~ l o n s  r equ i~ed  f o r  p e n a l t i e s  to  d e c r e a s e  the  p r o b a b i l i t y  of  

a s t r i k e  and d e m o n s t r a t e  ~hel~ impact  on ave rage  outcomes .  

A S E r ~ e  Model '~i~h SeC~!emen~ Ex~eccaCions 

In  Ehis  s e c t i o n  we s p e c l f 7  a s t=~ke  model which sho~rs ~ha~ ~he s i z e  

of  ~he cou~rac~ zone depends -on  ~-ch p a r ~ 7 ' s  e x p e c t a t i o n s  abou t  how lou~ 

a scrlke will l a s t ,  the wage settlement ~hat will result if a stTike occurs, 
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and the costs of a stri~. This analysis is developed in a public set=or 

con=axe, buC a similar approach ~ou!d be equally appropriate for a private 

secnor analysis. 

Public sector management is assumed co have a utility function that 

depends upon political supporu in the communicT. ~"nen negotlatlcns for 

a new contract begin, the elected officials have a stock of political supporu, 

Z. One outcome of the bargaining process chat might erode this political 

stock is a wage set~lemen~ - any amount greater than W - that results in 
m 

a ~ax increase unacceptable to the taxpayers. Another outcome of the process 

Cha~ ~muld a~fect ~he employer's political stock is a strike, as the public 

would be expected to react negatively co the interruption in public servJ-ces. 

But since striking employees are not paid when they are on s~rike, public 

exgendirures on wages decrease or cease, and th/s savings in caxpaTers' 

m~ney misht par~!al!y offset an7 decline in the publlc emploTer's political 

s~cck caused by the s~rlke. Thus, the threat of a stri~e will motivate the 

employer to make concessions to avoid it only if ~he political costs of 

interrupted services exceed the political benefits of the mmney saved 

d u r i n  8 the strlke. 

The ua/on membershlp is ass~ed Co be similarly motivated. The unlon 

e 

approaches ~he contract daacLllne wi~h a maximum wage, Wu, ~hat che rank and 

file would like to achieve peacefully in uegotiaclons. This wage is assumed 

to be exogenous. The utillC7 of the actual settlement depends on how it 

, 

compares ~o a p ~ u l  settlemen~ at W . The utility to ~he union of ~he 
" U 

settlement is reduced by elt hex the income lost durlng a strike or the reduced 

d 

/ 
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earnings stream caused by a wage se==lemenn below ~ . u 
e 

Assuning W u >' Wm, each par~y would view conceding wi~h a s~rike or 

allowing a str~-ka To occur as a less deslreable outcome =hen one in which .. 

i~ could uni!ataral! 7 and peacefully impose ics pTeferTed wage on=come 

* w:). ('WL10'E 

Formally, =he preceding points can be demonst:a=ed by assuming chat 

each party approaches the cQntract deadline w!=h ex~ec=acicus about =he 

leng=h of a s t r i k e  ($I), if one should o c c u r ,  a~i  =he wage sec=lemen= ('~i) 

ch~= ~-il! ~sult fTOm =he strike. The subecr!p= "i" assu~s the value of 

eiEher ,'. or u t o  deno=e~ :espectlvely, ~anagemen~ and union exp. ec=acions. 

Although Ches~ e~peccations imply than durin 8 =he barga~Ling process each 

par~:y has developed a schedule of ex~ecte~ wage concession ~ha~ will be 

made ~urlng a s ~ ,  we assume these e~pec=at!ons are exogenous. 

Before =he contrac= expires =he expecte~ presen~ value =o =he average 

union member of scriklng re=her than conceding co ~he employer's prefecT.ed 

outcom~ w~=houc a su~.k~ is equal to: 

~ 7 -rE -r ~ -~u u 
(!) ~ " W e u d~ + W e d~ - W*e 

u Su u 0 a 0 m 
d~: 

where r - the discount rate unlml members apply co the scream of ~mges 

produced by a se~=!em~n~; and W a - either =he wage s~=4-~ing ~rkers could 

obtain from alternacive em~loTmen~'dur~-ng =he strike or a household wage 

( l e : L - ~ e )  • 
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The first term is ~he present value of the earulngs ~:eam following 

a s~r!ke set~:!ement ac W u,  the secouLi is ~he present value, of a surlk/n8 

~rker's alternative use of time dur~-ng ~he strike and the th/rd is equal 

to ~he prasan~ value of ~he ~rage stream produced by accepting ~he employer's 

prestrlke offer and avoldlng a strike. If FV u > O, ~hen the union would 

exgect Co gain from a strike, and if .~V < O, the union ~uld be bec:er 
U 

off a~reeing to the employer's preferred posit!on. 

A f t e r  simplifying (1) reduces  to :  

- r  S - r  S 
(2)  ~ ' u  u ° ( V u / r u ) e  u u ÷ ( ~ a / r u )  ( 1 - e  u u) _ ~ / r  

By s e t t i n g  (2) equal  to  zero  and s o l v i n g  f o r  W u, one o b t a i n s  she m~ulmum 

~rage, Wuo, req ~uired from z s t r i k e  co make the  un ion  =e~ber i n d i f f e r e n t  

between s t r t k ! n 8  an~ couced!ug  p e a c e f u l l y  co the  e m p l o y e r ' s  p r e f e r r e d  

p o s i t i o n .  Wuo £s equa l  t o :  

= W  (3) Wuo a 

r$ 

.k 

/ 
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The i m p o r t a n c e  o f  t h e  v a s e  a l t e r n a n i v e  d u r i n g  a sCTlke  c a n  be i l l u s t r a t e d  

WIn, t h e n  un ion  membe~-s can  e a z n  a ~age  f o r  t h e  d u r a t i o n  o f  a s t r i k e  ~ha~ i s  

i d e n C ~ c a l  co t h e  employerWs p r e f e r r e d  ou t come .  I n  t h i s  c a s e  an7 vaEe 

c o n c e s s i o n  by  t h e  e m p l o y e r  to  s e t t l e  a t  any  c/me d u r i n g  a s t r i k e  w i l l  make 

t h e  s t r i k e  v o ~ e .  2 I f  W e q u a l s  z e r o ,  chert t h e  e x p e c t e d  v a s e  f rom a a 

s t r i k e  = n s t  e x c e e d  g by an  a=Qunt s u f f i c i e = c  co o f f s e t  t h e  i n c o = e  forsoue. 
m 

a s  a r e s u l t  o f  a s t r i k e .  

An a q u a e / o n  c o r r e s p o n d / n 8  t o  (3)  t h a t  d e s c r i b e s  the expected p r e s e n t  

v a l u e  of a sLTike  to  the e m p l o y e r  a l s o  c a n  be d e v e l o p e d .  However ,  t h e r e  a r e  

complicanlng factors. First, unl/ka a s~ruck private sector employer, 

who loses revenue an~ thus must fo~8 o profits as a result of a stTike, 

a l t e x n a C i v e  u s e  o f  c /me d u r i n g  a s C = i k e ,  and  t h e  t h i r d  i s  e q u a l  t o  t h e  

present value of the vage s~eam produced by accepting the employer's 

pwesLTike offer and avoiding a strike. This means chat following a strike 

the public employer has assets ~hac have increased by an amuun~ equal co 

wases ~at ward no~ paid because employees were on s~rlke. For 

t h e  p u b l i c  o f f i c i a l  t h e s e  r e v e n u e s  c a n  be  u s e d  t o  enhance  h i s / h e r  

p o l i L i c a l  s t o c k  by i u c r e a s i n 8  s e r v i c e s  o r  de~ . r ea s iug  c a r e s ' a f t e r  t h e  s t r i k e ,  

or by ending the s~Tike "early." Second, the only costs of a strike to a 

publ:tc employer axe p o l i t i c a l .  A publ:Lc employer vou ld  have no i n c e n t i v e  

settle a s~-ke if it were nor. for the pollr.lca~ pressure created by 

t h e  i n t e r r u p t i o n  o f  p u b l i c  s e r v i c e s .  The f o l l o w i n g  e q u a t i o n  i n c o r p o r a t e s  

c h a s e  e f f e c t s  and d e s c r i b e s  t h e  e x p e c t e ~  p r e s e n t  v a l u e  o f  t h e  s a v ! n ~ s  an e n ~ l o y e r  
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rea//ze from caking a strike rather than conceding co the preferr~l 

p o s i t i o n  of the union: 
B 

(4) FV 
-rmC -rmC 

- ~ W*e dC - (~ W e dr: - 
0 u Sm m 

PS -r~ m -l)) 
Sm W e d t  +VmCe 
0 c 

where  r ,. C.he i n t e r e s t  r a t e  a p p l i e d  by  t h e  e m p l o y e r  co t h e  wage s c r e a m  
m 

c h a t  r e s u l t s  from a sc~ike or s e t t l e = e r i c ;  W - t h e  c u r r e n t  wage t e a t  i s  
C 

b e i n g  p a i d  co u n / o n  members;  and ~s  and P a r e  p a r a m e t e r s  chac  d e f i n e  t h e  

p o l i t i c a l  c o s t s  co an  e m p l o y e r  o f  a: s ~  due t o  t h e  i n t e r r u p t e d  p u b l i c  

s e r v i c e s .  IC i s  assumed Chac V s > 0 an t  P > ~. 

The f i r s t  t e r m  i n  (4) i s  t h e  p r e s e n t  v a l u e  o f  t h e  e a r n i n g s  s c r e a m  

c ~ e ~ t e ~  by p e a c e f u l l y  c o n c e d i n g  co t h e  u n i o n ' s  p r e f e r r e d  p o s i t i o n .  A l l  o f  

t h e  r ema~n iug  t e r m s  ( i n  b r a c k e t s )  d e s c r i b e  t h e  c o s t s  o f  a s c ~ c e  co t h e  

employer. The flrsC is C.he present value of ch~ ~age scream for the wage 

seC~Ieme~C f o l l o v i n E  a s t r i k e .  The second,  i s  t h e  money s aved  d u r i n g  c.he 

s t r i k e ,  an~ t h e  c h i l d  r e f l e c t s ,  t h e  p o l i t i c a l  c o s t s  c r e a t e d  b y  p u b l i c  s e r v i c e s  

i n t e r r u p t e d  d u r i n g  a s t r i k e .  A l though  a v a r i e t y  o f  o c h e r  f u n c t i o n a l  f o r m s  

c o u l d  be  used  t o  rc~presenC " c h e s s  p o l i t i c a l  c o s t s ,  t h i s  s p e c i f i c a t i o n  has  

t h e  feature t h a n  t h e  ma~g~ua~ p o l i c i c a ~  c o s t s  of an a d d i C £ o n a i  s ~  p e r i o d  

increase as the scrlke progresses. 

" _ _ .  _ _  
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A~ter simpZL~y-ing and =earranginB ~:erms, equation (4) becomes: 

(5)  PV= ,, (W*/r. , , )  - C~.,/r., ,)e 

-r S " PS 
(l-e m m) - Vm(e m -i) 

-r $ 
m = + (wclrm) 

I 

L~ (5) is ~Tea=er than zero, =he employer would prefer a st:ike over 

concedin B to the unlen's most prefez'=.ed setnlemen~ point. By sen~in8 (5) 

equal to zero and solvin8 for W m, one ob~alns ~o' the expected ~mge an 

employer must a ~ e  from taklnE a stri~e so tha~ ~he benefits from a s~rlke 

and from coucedin8 w~thou~ a strike are exacnl7 equal. This manipulation ~_elds: 

rS rS -=S 
= W*e m m + W (e m m -I)-V r e m m 

(6) ~mo u c m m 

PS 
(e ~-i) 

Onl7 !.'7 W. • ; w o u l ~  ~he e m ; ~ l o y e r  consider a strike preferable ~ o  a 
,-n ~ o  

peaceful se~lemen~ a t  ~ h e  union's preferred position. 

The Importance of the political costs of s strike in moclvating 

employer concessions is clear from examining each of the terms in (6). ~f 

lu were uo~ for the last ~erm, which corresponds to the political cosus 

of a scr~ke, an employer would nou have an7 incentive ~o =each a ~eacefu! 
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settlement because any wage settlement be~aeen W and W would be more 
U 

favprableafte_____.~r than before a strike. This can be seen by noting that 

Ems ~ r s 
W* e > W* and ~ (em d 1 ) > O. The employer ~uld be willing ~o 
u u c 

pay more than W after a strike rather than pay W u to prevent a strike~ 
u 

Althou~h the condition of zero political strike costs will rarely exist, 

this exercise shows =he important ~ole political strike costs play in 

pzessuring the employer to make concessions =hat help move the parties 

toward a peaceful settlement. 

To this point we have assumed that when the contract expires 

each side must choose between a strike and accepting the most preferred 

poslCion of the other part-y. If the net benefits of a strike to the 

u n i o n  a r e  e e g a t l v e  (FV u < 0 ) ,  t h e n  i t  i s  a l s o  t.-'ue t h a t  Wu < Wuo and 

the union would be w i l l i n g  to c o n c e d e  p e a c e f u l l y  to ~m" If the u e t  

sav~gs to the employer from pursuing a strike strate~ are =egative 

• W and. the e~loyer w o u l d  be w i l l i n g  t o  c o n c e d e  (?V m < 0), then N m mo 

to W . L~ each side is willing to concede, then the contract zone for a 
U 

peaceful setnlem~nt is equal to the set of wage settlement points 

between each party's preferred position. This situation creates the 

largest possible positive contract zoue. and the prediction is that a 

peaceful settl~mant will o c c u r  somewherQ in this zone. 

However ,  i f  ~ > ~ , t h e n  t h e  u o / o n  v o u l d  p r e f e r  a s t r i k e  to  
uo 

conceding, and if W < W then the employer would prefer the strike 
m ~o 

to conceding to the unlon's ~referred position. HowBver, even in these 

situations there is a last wage o£fer --oh side would be willing to 

make to avoid ~ strike. If the union's and employer's last wage offers 

c'; 
:J 

E 

I 
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are denoted as ~lou and Wlc m, respectively, they correspond mo the 

wages that have a present value equal ~o the expected benefi=~ from a 

stri~e. WLo u and ~lom can be ob~alned b7 sect!rig (2) and (5) equal :o 
, • 

ze ro ,  s u b s ~ . i t u t i n g  Wlo u f o r  ~'~ in (2) and WLo m for Wu in (5) ,  and 

solving foe the ~ last offets: 

= + C~ u - Wa)e (7) • W1o u W a 

-r $ 
U U 

-r $ PS 

- + VmrmCe " '  -!) C8) ~Iom ~= + Wc)e = = - wc 

f 

P=ov'Ided '~a < Wu' the last wage offer of the union will al~ays be 

less ~han the expected wage f~om the strike. The last offer of zanagemenc 

will be greate~ than ~he wage outcmae It expects f=um a s~ri~e on17 if 

the political costs of a strike exceed ~he political value o~ the zoue7 

saved from the strike. Zn other words, Wlo m - W • 0 only if 
m 

PS -r S 

(9) vmr (e u _ l l • l N  a+wo)(  e , - m . l )  l 
° . . 
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The last offers of the parties define she contract zone. If the 

contract zone is uesatlve a strike will occur, and if it is positive 

a ~eaceful set~!emen~ will be :eached somewhere in :he contract zone. 

The size of ~he concract zone is equal co 

. ..~- 

(I0) CZ - w1o m - Wlo u 

The size of the contract zone depends on each of the variables that 

affect the final offers of the parties. If equation (9) holds and the 

par~les have identical expectations about the "ease outcome from a 

strike (7~ u * ~), ~hen the contract zone will be positive. ~ is 

clear from the discussion above. The union's last vase offer ~=LI1 

al'~ays be less than the wage settlement expected from a strike, and if 

(9) is true, Wlo m • Win. Thus It fol!o~rs that if Wu - Win, then ¢Z • 0. 

This illustrates the very Impotent point that ~ the parties have 

identical e~ec~ations about the wage outcome f=om a strike and a 

strike is costly to both sides, then there will always be a positive 

C o n t r . ' a c t  Z o n e .  

i 
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X~ is clear from Ch~ prece~Lu~ discussion ~hat ~he conr,racm zone will 

be Posit,ire and a st-Fike will not occur when the p~es have idenr,ical 

exp~cr,atious. In uegor,iations, however, identical axpecca~ious abou~ che 

outcome from a strike may be r,he e~cepulon rat,her ~han ~he rule. Oue 

t ~ a s o n  ~Or d i f f e r i ~  expect:al~lo~s i s  ~ha~ e a c h  set: o f  n e s o c i a ~ i o n s  i s  

d i f f e r e n t :  so t:hat: informaLtma a part ly a c q u i r e s  i n  p r e v i o u s  b a r g a / n / n g  

rounds  abou t  an  o p p o n e n t ' s  s ~ r i k e  c o s t s  me7 be obsoler ,e  i n  l a ~ e r  r o u n d s .  

E x t e r n a l  economic f a c t : o r s  o r  i n r , e r n a l  pnli~ical event:s  c o u l d  create Erea~ 

changes in the costs of a s~rlke ~o one of ~he par~ies -- changes. ~,ha~ 

are noc fully appreciar,ed by the or-her. 

A second z~,~m foe differing expecCa~ns is r,haC each side has an 

IncenLive r , o  misrepresen~ ir,s ~rue sr,~ costs. If an opponen~ can be 

lured Into underes~Imar,in~ a party's s~ri~z cost,s, ~he opponent: me7 

concede more a~ ~he rime ~he contracn expires. Xf ~his s~ra~e~y is 

successful, ~he contract, zone ~ increase in size. However, if a 

par~y is "second guessed" by his opponen t ,  r.he opponent, may "d/scoun~" 

~ze scribe costs communlca~e~ ~o him; if he discounts ~hem "~oo ~zch" 

o7 i f  ~he p a r t ~  y e s  noC t-Eying r,o ~ / s r e p r e s e n C  h i s  s c r i k e  c o s t s ,  the  

~ponenc may actually un~ezesrl, mr,e ~he parVF's ~ s~rike cosr,s. This 

S~a~e~ic behavior by either side is likely r,o lead ~o numerous instances 

where ~he parses' srrlke expecr,a~ions in negotiations are nor- idenr,ical. 

A neEa~ve contract zone ,my eXlSr, a~ . ~ h e  t : : Ime ~he conr,racr, expires 

if ~ha parties have ~Iffer~t eXpecnar,ions about ~he ware set~lemen~ from 

a s~rlk~. S~In 8 from a sit%uz~ion where ~he expec~ar,ions are identical 

" co. act  one 
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=r S ©r S -r S 

(ll) CZ = W ~ - W  e + W c 

or K PS 

| 

L~ ~W and AW represen= ~he d e v i a C : i o n  of each party's expecta=ions 

from ~ a~ ~he las~ four ~erms in (ll) equal Q, ~he comtrac= zone becomes: 

o~ S ~ r  S 

~he p ~ - ~ e s  v ~-pec~.~1:ic~s a b o u t  ~he ou1:comz fro~ a s ~ r ~  a r e  more 

f a v o r a b l e  ~ ~ (AW < 0 and, AW • 0 ) ,  t h e  con~:racr,  zone  w i l l  s h r i n k  r e l a ~ : i v e  

~o (1.%)o2 A l s o  no~e ~he~: ~:he c o ~ r a c ~ :  zone ~ i n c r e a s e  in  s i z e  i f  e i ~ =  

~Q ~ec~s ~ s~z~i~e se~le~ ~o be less favorable th~n Wo 

T~ order for a negaCi~ con~rac~ zone I:o e~Ist at: tbe rd~e the contract 

ex~Izes~ ~he co-abined, impac=- of ~he pa~iest differing expec~a~ious muse be 

~ i ~  ~o off.=-~ ~>~ effec~ of. ~he o~h~-r v-az~ables~ In par~¢cular~ in 
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Z~ ~t does, then the  differing e.rg~cCaClons rill produce a negative 

contract zone and chert ~ be a ~ o  Thi~ condiclou is one 

inte1"prefiat~on chat might b~ given to Hicks v statement that sCrlkes are 

"mlseakes" made by the  p a r ~ e s .  ~a~ ~J.sCakes 'v s lmply  re~lec~ the  d ~ f e r l n S  

e~pectaC/ons of the p ~ s  abou~ the  ZJ~e_ly outcomes of a sr~_ke. 

The Impact of  S~r~:ke;, Penalties 

Ou~ model suggests Chat most strikes occur because differing expeccatlons 

c~.a~c s neget£ve contract zon~ that offsets the posltlve zone created by 

sCrlke costs. SCrlk~s can be-m~nlmized by trying t o  reduce differences 

in e0rpec~aClous through mediation 0¢ by incrsasiog the size of the contract 

zone so thaC for x 8"~.vea difference in expectations a negative zone rill 

be less ZikeZy. ~ result ~av important- ~npl=Lcaclons for the evaiuatlca 

of public sector scrlke penalC/es. 

As noted in CoapCer I, most state public sector barga/n/~g laws 

include penalcles against un/ons andlo~ employees who strike. These 

penalties are designed to deter sc~kes by increasing the costs o£ a 
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~ri~ ~o ~Io~s or employees as ueL~ as by encoc~aging the unions to 

¢occes~io~ to avoid a strike. The legislators' impliclc assumption 

i~ tha~ add/~ional concessions will increase the size of the contact 

zone and thus prevent some strikes that would have occurred if there were 

no penal~les. According to our results, in some bargaining situations 

~hz~e a negative contract zone exists, thls assumpLion ~ill hold bu~ in 

o c h e r  cases it ~ n O t  o 

~e can  e a s i l y  i n c o r p o r a t e  s t r i k e  p e n a l t i e s  i n t o  t h e  fr~rk 

developed above if we assume chat: t:he penalty is a fixed dollar amount 

~ha~ ~ be imposed, with cezTm/nty on each day of the strike. This 

aseumgticn abstracts from realAry in t~o Important respects° First, the 

magnitude of t h e  penalty incurred by striking an additional day in many 

sca~es is noc independent of the length of time employees have already 

b=~ out ou scr!/u~. Courts frequently impose more costly penalcles if 

~h~ ~%-//~e has been in progress for some time. Second, penalties are 

mot &l~mys ~o~c~io With fe~ exceptions, when employees make ~trike 

decIsiun8, ~hay know the strike is illeEal b u t  they-are uncertain about 

the penalties than will be imposed for s~rlkins. While these ~ao 

aSct-racCious affect the maS~Li~ude of ~he impact of penalties, ~_hey ~r~ll 

nc~: c~."~ge t h e  d i r e c t ~ o n  of t h e  impact of penalties on strikes. 

A p~nalcy equal t o  Pu dollars p e r  strike day imposed on each scr~-king 

c~ployee will effect a decrease in the s t r i k e  len~h ~a~e settlement set 

thac the u~/on ~Id find preferable co accepting the employer's offer 

sn~ ~ al~o decrease t h e  unlon's las~ wase offero Incorporating t h e  

COOZ o~ the p~"-I~F into (2) an~ solving fo~ Wlo u as described earlier, 

h 
.:-.J 

J 
J 

| 
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(14) wlo u w + 

8 9  

-r S -c $ 
u . _ p  (1 - e u u) 

t: 

Since the last term in (13) is positive; the last offer of the union 

decline when a penalty is Impose~ for striking. 

Assum/nS the employer does not modify his expectations because of the 

penalty, the size of cha c~nc~acC zune will i~crease because of the lo~ez 

union offer. This means that the probabil/cy of a strlk~ also will decrease 

since some nesatlve contract zones chaz. previously "~re negatlve because of 

d/fferlng expectaclons are now poelC/ve because the union is willing to 

• make ~aic/c~al concessions ta ~vold a strike. 

The conclusion t h a t  penalties will prevent some strikes depends on how 

chs 7 influence the emplo~r's behavior. We have not made any assumption 

about how each side forms its expectations about strike outcomes. However~ 

if the introduction of penalties causes the employer to expect a more 

favozable outcome from a strike (a Ic~_r vase settlement or a shorter 

scl'Ike), then some strike outcomes that pravlously ware not preferred over 

c o n c e d / n  E b e c o m e  more,  a t t r a c t i v e  than  c o n c e d / n  8 .  When t h i s  o c c u r s ,  t h e  

emplo78r ~ be less 8enerous in ~is last offer to prevent a strike an~ 
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the contract zone will shrink, thus offset.ring some portion of the 

enlarEed contract zone created by the impact of the penalties on the 

am/on's last offer. 

A second and more direct way in which an employer's response may 

lessen the strlke-reducing effect of a penalty is if the employer 

benefits direcLly from the penalty. This occurs in New York where the 

penalty of an addlticmal day's pay for eac~ s ~  day is collected and 

@apt by the employer. Because such a penalty represents an employer 

gain from a strike, he will decrease the last offer he is will/m E to 

make to prevent a strike, which reduces the size of the contract zone. 

Uslu E this model in is impossible to determine the net impact of a 

penalty on the size of the cuntract zone or the probability of a strike 

where the employer directly benefits from the penalty. Whether the 

reduction of Wlo m is greater than, equal to, or less than the reduction 

in Wlo u depends on the polltlcal gains the employer can ach/eve with the 

penalty money an([ the differences between the parties' d i s c o u n t  rates 

and their expectations about the lensth of a strike. 

Strikes may be more common if an employer's response to a pen~:Id.ty 

reduces the slza of the contract zone unless the penalty is so severe 

that the union's last offer will typically fall below the preferred waEe 

settlement the employer would llke ~m). Under these circumstances, the 

un/mn m/ght always concede to W* to avoid a strike. Thus, even if penalties 
m 

made the employer less will/hE to compromise, strikes may be less frequent 

because of the un/mn's will/nEness to capitulate. 

...:. , : . . .  . 
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In additlou to explaining when strlkes mlght occur, the model 

developed above dan also be used to analyze the wage outcomes the par~!es 

.aliZ reach under the threat of a strike. Assumlng that a positive coutract 

zone exlsts when the contract expires, the par~ies will a~cee on a wage 

somewhere In that zone. Although each side would prefer any poIn t  in the 

coutract zone to a strlke, each ~Ad Z£ke co capture i00 percent of the 

contract vithou~ a strlke. While we are not able to predlct exactly how 

the contract zone will be spZlt, we can use the mes~ of zhe zone as our 

estimate of the average outcame. If the parries have Idant!cal e~ectatlous, 

the mean of the contract zone relative to  the expected ,;age from a strike 

is biased aga/ns~ the par~y wlth the greater strike costs. Blas In this 

c~ntex~ refers to the mean of the coutrsct zone rRlative to the parties' 

wage ex~ectatlans from a srri~eo if the mean of the contract zone lies 

below (above) the wage expected from a s~rike, then the con~rac ~ - zone 

is biased against the union (employer). 

The intpacn of strike costs on the midpoint of the contract zone can 

be seen from exa~i.n.l.ng the equations (7) and (8) which estimate the 

parties' last offers of the parries. If the parries have identical 

ex~ectatlons, the ~ offer of the parry whose strike costs are gzeates~ 

will be farthest from W and the midpoint of the contracn zone w-Ill be 

biased against that parry. Since str!k~ penalties lower the final offer 

of the umlon and may also l o b a r  the employer's offer, the ~Ldpo in t  o f  

the couCz-ac~ will be lover In Jurisdictions where s~rike penalties are 

imposed. Thus, regardless of the. impact of penalties on strikes, average 

settlements will be lower In Jurisdictions where there are penalt!es. 
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Chapter IV 

Footnotes 

1. This analysis 4r~ws heavily from Henry $. Farber and Harry C. 

Kacz, "r-nceresc Arbitration, Outcomes and the Incentive co Bargain," 

33 Industrial and Labor Relations Review (October, 1979): 55-63, and 

Henry S. Father, ".%n Analysis o f Hicks' Theory of !nduscrlal Disputes," 

presented ac the Annual Heecin S of the American Economic Association, 

Denver, 1980. 

2. In Chls analysis we have concentrated ou how differences in 

ex~eccaclous about the wa~e outcome from a strike affects the size of 

=he contract zone. Differences in expectations about the duration .of a 

strike will also influence the last offers of the par~les and the size of 

the-contract zone. If strikes are costly co both sides, the last offer 

of the union (employer) will decrease (increase) as the e_xgec=ed !emE~h 

of a strike increases. The possible impac~ of s~r!ke penal.'ies on S 

is discussed later in this chapter. 
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Chapter  V 

Pub l i c  Sec to r  S t r i k e s  in  ~ev York 

F u b l ~  e~ployees  in  t he  s t a t e  o f  Nev York a r e  az~ng che ~os t  o rgan ized  

i n  the  50 s t a t e s .  Table  1 shmm ~ a t  p e r c e n t  o f  pub l i c  employees be long co 

~a~ons or  employee o rgan iza t i ons  i n  the d i f f e r e n t  l e v e l s  of  8overnment.  I n  

s t a t e  sovern~enC, about  58 p e r c e n t  o f  a l l  f u ~ t ~ n ~  employees be long to  union 

c~ employee a s s o c i a t i o n s  and aC the  l o c a l  l e v e l  t he  f i g u r e  i s  about  76 p e r c e n t .  

Yor those  covered by c o n t r a c t u a l  agreement ,  the  pe rcencase  i s  even 

h i g h e r .  1 In  1977, 74 p e r c e n t  of  ~ l ~ t ~ z e  s t a t e  employees and 69 p e r c e n t  of  
2 

f u ~ C ~ n e  l o c a l  8 o v e ~ n n ~ t  e~ployees  were covered  by concrac tua~  agreement .  

Tn 1977, the t o t a l  number of  these employees, 750, 995, were loca ted i n  1043 

~overnn~nc u n i t s  and 3138 b a c s ~ S  u n i t s - 3  Ne~ York C£c~ e~ploF~enC 

d ~ c ~ s  r~ese  f i g u r e s  but  cont=actua~ c o v e r s s e  and union membership 

pe~ce~C~;es decline only slightly when it is c~ovecl from the totals. 

Given the  amount of publ/~ s e c t o r  b ~ s ~ g  in  ~he s t a t e ,  p u b l i c  employee 

stzi~ b~ve been r e ! a C i v e l y  i n~ requen t .  Accordins  to statistics provided by 

New York's PER3, there vere a total of 234 public employee strikes from 1967- 

1978. Table 2 shows ~he annual number of strikes for different levels of 

gover=ment and functional azea. Almost half the strikes in the state have 

been b7 education employees. While the tonal number of public employee st-~ikes 

r e p r e s e n t e d  5 p e r c e n t  of  a l l  p u b l i c  s e c t o r  s ~ i k e s  in  the  n a t i o n  in  t h i s  

p e r i o d ,  a d i s p r o p o r t i o n a t e  shaze o f  the  b a r ~ i n i n 8  a l s o  occur red  i n  ~ew York. 

The 3,138 barga/n/ng units in the state in1977 represented over i0 percen~ 

- 4 

of all the reported public sector bargaining units in the nation. 

• ~ - _  . ~ ,  . .  ~ - ~  ~ -  • . ~ ,  ~ , - ~ . . - ~ - ~ . ~  / c . - :  ~ = ~ z ~  ~- 
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Table V-I 

Emplo~menC (Fulltime) r Extent of Unionization and 
Contractual Covera~e~ New York S~ate Public Employees ~ 1977 

Emplo~nenc and Uulonizatlon 

Function Employment a Unloulzation (Z) 

Sta te  188,273 57.9 

Highways 15,999 

PubLic welfare 2,463 44.1 

Hospltals 67,750 75.3 

Pol ice  4,696 79.5 

Local  674,268 76.1 

Educatlon 285,861 80.2 

Eighways 27,726 50.5 
# 

PoLice 53,222 84.2 

F i r e  • 19,690 89.4 

PubLic welfare 46,139 54.4 

Government Level 

Contractual Coverase 

: of all Employees 
Covered B 7 Contract 

Z of Employers With 
At Least One 3ar~ainin~ Unlt 

State 74.43 100.0 

Counties 66.45 93.0 

Townsh/ps and 
municipalities 72.60 21.77 

School districts 66.25 86.7 

a. Employment by functlou does not add up to total em~loyment at each 
go~ernment level because some functions are omitted. 

Source: U.S. Bureau of the Census, Labor-Maua~ement Relations in State and 
Local Governments, 1977, Tables 2-4. 
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Figure i shows the disLribuclon of scriP.as in New York State for 1967- 

1978 by scl'Ike length. Most scrlkas aze rela~Lvely shor~. The mean lensch 

was 5.~ days, the cu~dian len~h s~Tike was 3 days, and 51 percent of ~he 

strikes lasted one day or less. 

The Taylor  Law 

Tay lor  Law, ~ was passed in  1967, was oue of  the ea r l y  pub l i c  

s e c t o c  b a r g a i n &  l a y s  in  the  n a t i o n .  In  p l a c e  of  t he  s t r i c t  s t .~ .ke  F r o h i b i ~ i o u  

o f  r.he Coudon-Wadlin Ace, i t  p r o v i d e d  a c o ~ p r e h e n s i v e  f r amevork  f o r  ¢ o ~ e c c l v e  

b a r g a i n i n g ,  s p e c i f y i n g  r e p r e ~ e n ~ c i o u ,  sc.-~ce s u b s t i t u t e s ,  s ~ J c e  p c o h i b i ~ i o n s  

and p e n a ~ c i e s .  

The T a y l o r  Law vas  h e a v i l y  i n f l u e n c e d  by the  ~eco,znendacions of  ~he 

G o v e r = o r ' s  Caam~ctee on PubLic Employee .~e lac ions  c h a i r e d  by P~ofesso~  George 

T a y l o r .  5 This  com~Lccee reconnnended r.hac ~he Condou-Wal ~d!u ~ c  be r e p l a c e d  

~ h  a 1 . v  p r o v ~ l i u ~  f o r  employee re~resen~ar . ton  an~ barsa~-~uB r i ~ h c s ,  ~he 

ou~aw~ug of  s c r ~ e s ,  s a n c t i o n s  fo= v l o l a c o r s  of  ~ F r o h i b i c ~ a n ,  =ediaCiou  

6 
and f ac r . f i ud iuZ  an~ a ?Z33 Co he lp  r e s o l v e  b a r s a ~ . u g  i m p a s s e s .  

The T~aylot Law r e f l e c t e d  man7 of  ~he Ccn=~Lccee's r e c ~ e n d a C i o u s .  

Med ia t ion  and f a c t f ~ d £ n 8  were adop ted  as the  methods of  r e s o l v i n g  d i s p u t e s ,  

o~i~as ~.~e prohibited and s p e c ~ i c  penalties ( , s t a b l ~ h e d  f o r  violation of 

~he st-FlEe prohibitions. The penalties included the loss of dues check-off 

for up to 18 months and lim/Catlous on court-imposed fines levied asainst 

e=ployee organ/zatlm~s for c:Im/nal contempt. The otis!hal law set a maximum 

¢onCsmpt fine: ~ha !esse~ a~ounc of $I0,000 per day or one week of union 

~u~.~. The ~ f!nc~ va~ a $-1,000 for each day of coutempc. In a~d!cion 

b 
J 

/ / 
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Figure V-I 

Frequenc 7 qf ~ri~es in New Yo~k by 

S~Tike Lan~th~ [967 - 1978 

5 10 t5 20 15 30 35 40 4~ 

- ~/~'~ ~ (Days) 

Ccms1:ruc~ed from ~ cb~e~ ~cm New Tcrk's ~. 
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Table V-3 
S1:rikss ~,f Teachers i= 

,.',Tew york, 1970-1.9_.~_ b 
A 

School Y e a r  ~mnber  of Strikes Mean ian~th (Days) 

1970-7! 9 3- ~, 

1971-72 12 3.9 

1972-73 12 8 .a 

!973-7~ 5 ~6 .~ 

~97~-75 7 6.! 

1975-76 17 1o.6 

1976-7? 4 9.~ 

z977-78 e 13.s 

Ave.~a4~e 
!97o- 79 9.0 8.1 

~.ed!an ien~1:h (Days) 

R 

3.5 

6.0 

14.0 

6.0 

9.o 

7.5 

6.0 

7.0 
/- 

Sc.Jmce: Cous~ruczed fTcm daCa provided by .~.Y. 
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co chess  d i s p u t e  r e s o l u t i o n  procedures ,  r.he Ace p e r m i t t e d  l o c a l  government 

Co e s t a b l i s h  mini-PEEBs Co over see  t h e i r  pub l i c  employee r e l a t i o n s  i f  

t h e i r  o rd inances  and a d m i n i s t T a C ~ n  were "s~bsr .anr . la l ly  e q u i v a l e n t "  Co 

~he Taylor  Law. The i m p l i c a t i o n s  of  r 3 / s  arrangement  f o r  

p e n a l c l e s  a re  d i s cus sed  be lov .  ~ey chanses  in  the  s ~ i k e  pena l t 7  and 

scrLke suber.~cuco p ~ v i s i u n s  o£ Ohm Ace veze made i n  1969, 1974 and 1978. 

In  1969, fonz  chanses  were ~ade ~ i n c r e a s e d  the  p e n a l t i e s  sEa/rise 

scrlklng employees and the unions chac r e p r e s e n t  ~m. The chanses were 

the result of both the 1969 report: of r.he Governor's Commlccee on Public 

EmploTee Relaclons and of concern over a possible scrlke bY scare governmeuc 

7 
emplo~es. 

The t~m changes i n f l u e n c e d  b7 the Governor's Committee were e l i m i n a c l o u  

o~ the  18- . smth  1/mic on suspens ion  of  th~ dues check-of£  so th~c th~ oonrcs  

or  the  FE~B co,, ld see any per iod  i c  deemed p roper ,  and ~ c l o n  of  r.he 

$10,000 ma:=Lmnn f i n e  f o r  ¢rimina~ cones=pc becanse  i c  n i g h t  noc be an a f f e c c l v e  

s t r i k e  d e t e r r e n t  f o r  a l a zge  union .  

Th~ ocher  tw~ changes e s t a b l i s h e d  pena i~ le s  f o r  s~TikluS employees 

r a t h e r  chart ~he! r  un ions .  Uuder oue of  ~hese,  ~ p l o y e e s  found co have 

p a ~ l c i p a c e d  in  a s~ - lke  would be p laced  an p r o b a t i o n  f o r  a pe r iod  of  one 

y e a r .  I c  r 3 e r e f o r e  e l im ina t ed  r~e ~ob s e c u r i ~ 7  and ocher  b e n e f i c e  enJoTed 

by stT!klug employees who vere nouprobaclonary employees prior to the 

s ~ .  The second employee penalC~v ~as the  "2 f o r  1" p e n a l t y .  I t  

s p e c i f i e d  thaC an e ~ l o y e e  would Lose ~ days pay f o r  each day he / she  i s  

on s t r i k e .  This pena l t7  i s  c o l l a c c e d  sz~" kep t  b7 the  employer who i s  s t r u c k .  
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These enployee penalcles were prompted b7 a threatened Job act!on by 

the  scare Civil Serv ice  Employee Assoc ia~ ion  (CSEA) in Februar7 of 1969. 

After the ~ had enjoined continued n e e o t i a t i o u s  to allow foe resol~ulon 

of several quesClons on unlt determination, the state had broken off 

ueEotlaClons. ~'nen the Civil Service Employee Association threatened a 

Job action unless the state returned to the bargalnlu8 table, the state 

quickly amended ~h~ l aw  to s t r e n g t h e n  employee and union penalties/ 

In 197&, the law was further amended to provide for co~pulsor7 

azblcratlon of police and fire disputes in coumnmltles outside of New York 

City, a change p a t t e r n e d  after leEislatlon in other states. The last 

amendment in 1978 reversed  a 1969 amendment: e=ployees found in violation 

of the strike prohibition were no longer returned to probationary status. 

The $ t T ~  P ~ - l c i e s  and The i r  A d m i n i s t r a t i o n  

The Taylor  Law d e f i n e s  a s t r i k e  as "an7 s t r i k e  or  o t h e r  coucer~ed 

s toppase  of  ~ r k  o r  slowdown by p u b l i c  employee. "8 S t r i k e s  a re  p r o h i b i t e d  

in  Sec t ion  210 ( i ) ,  which r e a d s ,  "~o p u b l i c  employee o r  employee o r g a n i z a t i o n  

s h a l l  ensaee i n  a s t r i k e ,  and no p u b l i c  employee or  employee o r s a n i z a t i o n  

shall cause~insc!gate, encourase or condone a strlka. "9 Public e=ploTers 

are similarly ptohlblte~ from authorlzlngr approving, coudoninE or consentin8 

to a strike. ~mployee or~sn/zations seeking ~ecogn!tion or cerr~Ification 

=~st  s / f i r ~  thac  they do no t  a s s e r t  ~he r~-ehc to s t . - ike  or  impose an 

o b l i g a ~ i o n  to couduc t ,  a s s i s t ,  o r  p a z ~ i c i p a t e  in  a s t r i k e .  10 

The c h i e f  e x e c u t i v e  o f f i c e r  o'f the. ~ v e r n m e n t  a l l e s e d l 7  s t r u c k  i s  

~o~J~o~ ~o determine whether a strike has occurred and to not:L.~'/ the 

c~,~loy~es- Th~ s~acut:8 presumes t h a t  an e~ployee absenu from ~ork "rlthout 

J 

/ 
.// 

J 

d 
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pec~Lssion du-~.n8 a s t ~ k e  en~ged in  the sc=~.e. A~ e=ployee ~ y  f i l e  

wrlcten obJeeclons Co chla JudEmenc. The officer ~aY ~hen elcher (I) sus~aln 

~he obJecclons, or (2) if he det:ermlne.s than a quesr~ion of fact is involved, 

• usC appo~ut: a heacinS o f f i c e r  co dec~de ~he q u e s t i o n .  I f  the chie~ 

e~ecucive  o f f i c e r  susC.aJ.ns the o b J e c c l o n s ,  or i f  the  h e a r i ~  o f f i c e r  d e t e r r e n c e  

~hac ~he en~loyee did uot: violate the strike provision, penalcles cease and 

previous penalnles a~e refunded. II 

When a strike occurs or i s  r~reat:ened, ~he chief executive officer of 

Che govecnmenc ¢~sC a l s o  n o t : ~  the  c h i e f  l e scZ o f f i c e r  of  the ~ v ~ c  

unit: and the PERB. The c h i e f  l e g a l  o f f i c e r  o r  P ~ 3  ¢~sc then lu~c~--~ace 

p roceed ings  co det:erm~ue vhet:her an encployee o ~ s a n i z a c i o u  has v i o l a t e d  the  

law. The P~RB mmc c o n s i d e r  ~hecher  the  emploTee o r s a n i z a c i o u  ca .~e~ the 

s t r i k e  o r  c-~led to prevent: i t : ,  and whet:her ch~ e~ployee o c g a n i z a c i o n  made 

good f a i t h  e~gorcs  co car=Luat:e iC. 12 

Under the s~atut:e, publ/~ employees in vlolmClon of the strike 

provision "~7 be subject Co central or o~har dlsclpllnary ace!on provided 

by law for ~scondu~c." En~loTees ~a7 also suffer paTroll deductions equal 

13 
Co twice  t h e i r  d a v y  ~ace o f  pa t  f o r  every  day they were on st'r~-.ke. 

The l~w does not: appear  co o f f e r  much d i s c r e t i o n  in  r.he a ~ m i n ~ c r a c l o n  

of  Cba pena~c ies ,  but: chece a re  at: I e a s c  cvo ways an e~ploTer ~ g h t :  avoid  

imposing t:he "2 fo:: 1" p e n a l t y .  PLcst:, he  cou ld  simply deny a s t r i k e  had 

occu r r ed .  Since ohm law does n~c 8 i r e  et~he:  PEEB or  the  Cour=s a u t h o r ! c 7  

fo rce  t:he e ~ l o y e r  co i :pose  ~ penalcT,  t h i s  st:ep -.~uld e f f e c c i v e l 7  

el~,.'Lnat:e i t .  There i s  a p r o v ~ l o u  in  the l a y  chac a l ! o ~ s  caxpayecs  ~ sue 

an e=ployer  vho f a i l s  co £~;oee v.he p e n a l t y .  !4  - No i n s t a n c e  of  such a su i c  

has been found,  but: it:s ~ e  p o e s i b i l i C 7  ~a7 have encouraged o c h e r v i s e  

r e l u c t a n t  emploTe~s Co enfo rce  the  p e n a l l y .  The p e n ~ c 7  can also be avoided 
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r3roush  the hea r i ng  p r o c e s s ;  an emp loye r ' s  t e s t imony  cou!~  c o n t : i b u c e  to a 

f iud /nE chac ~he employee did noc parr . lc~pace in  the s t r i k e .  

The l o s s  of  dues c h e c k - o f f  i s  u s u a l l y  admin i s t e r ed  by ~ER3, r a t h e r  

than e=ployers. L5 In fixing the duration of ~he forfeiture, PEE3 is required 

to  c o n s i d e r  a l l  ~he r e l e v a n t  f a c t s  and c i rcumsL~uces ,  i n c l u d i n g  but non 

limited Co: (1) ~he ex~en~ of any villful defiance of the strike prohibi~ioa; 

(il) ~he Impact of ~he s~ike on the public heal~h safety, and ~'elfare of 

~he commnn/~y; and, (Ill) ~he f~..~4nl resources of the employee orEani=aticn. 

The board may also consider the followlnS: (i) ~he refusal of ~he employee 

oTganizacion oE ~he appropriate public employer to submi~ co the me ~diaciou 

and faccfiudln8 procedures; and, (il) whether, the public employer ensased 

in acts of axtTeme provocation ~hac detract from the responslbillc7 of the 

employee orEanlza~ion for ~he stTike. In determining the financial resources 

of ~he emploTee organlzaL!on, ~he board shall consider both ~he income and 

~he ussecs of such en~Ioyee orsanizac~u. 16 

~ S C  o f  t.hese c r i t e r i a  are  s e l f - e x p l a n a t o r y .  One however,  extreme 

prov~ca~-ion by ~he e ~ l o T e r ,  dese rves  a d d i c l o n a l  c ~ e n c .  L~ the  union 

proves  excre=e provocaC~ou, it. i s  used on ly  as a ~ic~gar. lng f a c t o r  by the 

Board i n  deCsrmiuiug the len~.h of ~he check-off per iod. .  I~ does noC 

oousc i~ucs  a l e g a l  JuscifL:av.J.ou fo r  che s t r i k e  nor  does i c  have any e f f e c t  

on the em~ioyer-a~cered "2 for i" penalCT. 

~f ~he un/ma makes ~he exLreme p rovocan ion  de fense ,  the PEEB i s  p laced  

in  a p o t e n c i a l l 7  s e n s i t £ v e  pos~Cic~ because  i C  ~ s c  conduce the  hea r i ng  to 

d e c e m i n e  the. o r g a n i z a t i o n ' s  r e s p o n s ! b i l / ~ 7  fo r  ~he s t r i k e  and apply  any 

p e n a l ~ i e s .  In  the  case  of  an extreme p r u v o c a t l o n  de fense ,  ~ e  Board can 

r/ms f in~  i t s e l f  in  ~ha p o s i t i o n  of  de fend ing  ~he employer age/rise these  

cha rges .  

J 

Q 



. °  

, . ~ .~  . : :  . .  . :. . . ' . _ - . "  
. , . . . . . .  - _  . . .  - -  

1 0 3 -  

tO- 
@ 

qt .  

t e s p o n s l b i l / ~ 7  i s  not  c o n s l s t e n ~  wi th  the  o r d e r  pr imary functions 

o f  che ~oard,  ~ e 1 7  0c~:~-= as a xleucral agency to  = ~ - ~ t e r  c:he lax~,  heo 

dlrece r.he state's mediation efforts and vensure chat r.he p a r r i e s  n e g o t i a t e  

i n  good f a i c h .  Where a charge  of  ezc re~e  p r o v o c a t i o n  i s  a t  i s s u e ,  t he  

Board ' s  c o n f l i c t i n g  ~oles  may wel l  cause the  employer and the  ezp loyee  

organ/zar.~on to  l a ck  t o t a l  c o n f i d e n c e  i n  ch~ Board mediaCion e f f o r t s .  To 

resolve ~ Pro b l~n,  t h e  Boa~ck bag made an a d m / n ~ c r a t : i v e  change In  r.he 

h e a r i u g  p rocedu re  for an ezl t "=~,  p~ovoe.aV..~xz d e f e n s e .  I n s t ead  of the Board, 

i t  i s  u ~  r.he employer which muse defend i t s e l f  a ~ a i n s t  t he  un/ou charge. 

While chore  i s  no general pracedu re  Co de te rmine  extreme provocac i~n ,  

abe Board has ruled chac ~h~ following employer ~ctlvlCies consr_i~uce extreme 

p r o v o c a t i o n :  requ i~ in  8 chat  employees work on a p r e v i o u s l y  scheduled  h o l / ~ a 7 ,  

making concessions dur ing  negoClaclon~, and subsequenLly wi~hdra~rln8 r.hem, 

and r e f u s i n g  co e x p l a i n  a barg~tnin& p o s i ~ a n .  Usual ly  ~he PEEB d e c i s l c n  

in ~hese cases is based on & t e v ~ a  of ~he c o r a l  concIucC of the enployer, 

a rev iew sCandard simila.T to  char. used co e v a l u a t e  good f a i t h  b a . r g ~ g -  17 

A f i u d / n g  Chic an employe~ ba rga ined  i n b a d  f a i t h ,  ~ r ,  does noc 

n e c e s s a r i l y  e s n a b l i s h  r.haC t h e r e  was extreme p rovocac lon .  Sepa ra t e  nonsc r i ke  

.tamed/as for e=ployet bad faith bargaining are provided in ~he Taylor Law. 

The Cour~ is IEvolve~ in a s~rlka ~hen ~he employer petitions iC Co 

en~olu ~he s~ikeo The law pzovS~e," ~haC ~he chief legal officer "shall 

forthwith apply co the suprem~ ouurE for an Injunction. "18 Non-~liance 

by st-rlk/ng employees is subject to ~he Judlo~ary law which s~ates in part 

thac  Iranishmenfi for A contempt: i s  a fine .noC exceed/~8 $250 or Imprisonment 

noC e x c e e d i n g  30 days ,  o r  both-- W i l l f u l  d i s o b e d i e n c e  or r e s i s t a n c e  co a 

l awfu l  cour~ mandate by a u n i o n  i s  pun i shab le  by a f i n e  co be decermlned by 

~m ~ur~° 19 
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J u d g e s  a r e  f r e e  to  b a s e  c o n t e m p t  p e n a l r . i e s  on  t h e  e x t e n t  o f  w i l l f u l  

d e f i a n c e  o f  t h e  c o u ~  o r d e r ,  t h e  i m p a c t  o f  ~he s t r i k e  on t h e  p u b l i c  an~ 

~n~OnS' re~ ;ou rces .  Tn add: l . t : ion to  r.hese pena l t~ -es ,  cour~:s i n  ~Lu!-P~-~'~'~'~'~'~'~'~'J~ 

J u r i s d i c t i o n s  may i m pos e  t h e  dues  c h e c k - o f f  ~ena !~7  f o r  c o n t e m p t .  

F i n a l l y ,  t h e  l aw r e q u i r e s  t h e  c h i e f  e x e c u t i v e  o f f i c e r  t o  r e p o r t  to  P~R3 

~n ~ r i t i n g  ~ri~hin 60 d a y s  f o l l o w i n g  t e ~ i u ~  o~ a- s t r i k e .  The r e p o r ~  

mus t  be  made p u b l i c  and mnst  c o n t a i n  t h e  f o l l o w i n g  i n f o r m a t i o n :  " ( a )  t h e  

c i r c u m s t a n c e s  s u r r ~ g  t h e  c o ~ e n c e m e n t  o f  t he  s~r+-ke, Co) t h e  e f f o r t s  

used- to  t e r m i n a t e  t h e  s ~ T i k e ,  (c )  t h e  names o f  t h o s e  p u b l i c  e m p l o y e e s  whom 

t h e  p u b l i c  o f f i c e r  o r  body  had tea+son to  b e l i e v e  were  r e s p o n s i b l e  f o r  c a u s i n g ,  

instEad-hE, or encouraging the strike and (d) rela~ed to the varying degrees 

o f  i n ~ v i d u a l  r e s c o n s i b i l i ~ y ,  t h e  s a n c t i o n s  imposed  o r  p r o c e e d i n g s  p e n d i n g  

a a a / n s t  e a c h  such  i n d i v i d u a l  p u b l i c  e m p l o y e e .  ' '20 

p~Itlas in MIni-PEP~ Jurlsdlctlons 

Under the Taylor La~, ~ local government can es~abllsb a labor relatlous 

21 
board to administer public enrployee labor relations ~ the local Jurisdiotion. 

22 
New York C i t y  and t h / r t e e n  o t h e r  J u r i s d £ c ~ i o u s  have  such  b o a r d s ,  b u t  o n l y  

t~ or ~hree outside of New York City have been very active. The Taylor Law 

requires that the s~ate PE~B approve the ordinance establishing a local board 

ex~ep~ for New York C£~yrs. To be approved~ the ordinance must be 

23 
~su~s~antially equivalenn" to the s~ate PERB provisions. 

.SecLion 212 of the Taylor Law also gave New York Ci~7 the option to 

establish its c~n ordinance. ~hile i~ also has to be "subs~an~la/ly 

e q u / ~ a l e n n "  t o  ~he s t a t e  p r o v i s i o n s ~  t h e r e  was no r e q u i r e m e n t  ~ a ~  PER3 

~ h ~ -  ~ h i s  de~ermina~_ton b e f o r e  ~he i m ~ l e m e n n a t i o u  o f  a l o c a l  l aw.  ~ n s t e a d ,  J 
_ /  

~ 0  

° . 
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f o L I ~ g  adop t ion  and i=ple~enca t~an  o f  n New York Cic7 p l an ,  the  Board 

cou ld  seek a c o u r t  r u l i n g  d e c l a r i n g  Chac the cic~. plan. yes  uoc " s u b s c ~ l y  

e q u i v a l e n t "  to  c.he Scace's, 7. 1967, New Yo.-k CiCy did  pass  i t s  own oral/hence 

and e s t a b l / s h e d  the  Board o f  C o l l e c ~ v e  Bacga/niuS and the  O f f i c e  o f  C o l l e c t i v e  

Barsa lu iug  (OCB) Co admin/sCer  iC. 2~ ~ o rd inance  covers  a l l  p u b l i c  

employees o f  the C/L'y of  Nev York. 25 

~ , e  Board of  Col lecCive  Ba rga in ing  i s  a s e r v e r  O r ! p a r o l e e  body 

cha t  a d m i n i s t e r s  the  c i t y  o r d i nance .  ICe chairman i s  one of  the  n e u t r a l  

members and a l so  d i r e c t s  the  O f f i c e  o f  C o l l e c t i v e  Bargain/r ig wb/ch a d m i n / s t e r s  

ehe o rd inance  on a d a y - t o - d a y  b a s i s .  In  I t s  t r e a t m e n t  of  d i s p u t e  s e t t l e m e n t ,  

t he  New York C i t y  C o l l e c t i v e  BarEaining Law (NYCCRL) d i f f e r s  from C ~  

Taylo~ Lag i n  s e v e r a l  impor tan t  r e s p e c t s .  The f i r s t  d i f f e r e n c e  yes  r a i s e d  

by Che 1969 Tay lo r  Law a=endnenCs wh/Ch d / r e c C e /  the  C£Cy to subu~it a p lan  

Co e s t a b l i s h  a f i n a l  seep in  the  d i s p u t e  r e s o l u t i o n  p r o c e d u r e s .  I n s t ead  o f  

follovlnS Taylor Law provisions for legislative acCiou as Che final step, the 

C~C7 of New York cho~e Co amend the NYCCBL in 1972 co provide for compulsor7 

azb:f.cracimn to resolve incemesc d£spuces. 26 The i=pacC of this procedure  

on ~Cz~kes in  l~ev York Ci ty  i s  eva lua t ed  i a t e r  in  the c h a p t e r .  

W£ch r e f e r e n c e  to  s t r i k e s ,  the  second major d i f f e r e n c e  between NYCCBL 

and the  Tay lo r  Law i s  t he  me~h~-~-,- used to  e n f o r c e  the  dues c h e c k - o f f  

penal ty .  S ~  unions  under  PERE ~ u r i s d / c c i o n  l o s e  t h e i r  dues c h e c k - ~ f f  

as a r e s u l t  o f  an admi u / s c r ac ive  d e c / s i o n  by the  PEEB. This p e n a l t y  can  

o n l y  be imposecL by PERB and i s  independent  of  any c o u r t  p roceed ings  a s a i n s t  

the  un/on f o r  cou te~pc .  Unions r s p r e s e n c / n 8  employees under the  J u r i s d i c t i o u  

of a mio/-PERB may have the dues chec~-~ff penalty imposed by elcher the 

mln~-Pc~ or a court. T. ~hese Jurisdictions, a court may impose che dues 
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check-off after determ/nluE that the un/on, b~s violated a back-to-~rk order. 
q-. 

The mluI-PERB :my also impose the dues check-off after it holds a hearinE 

similar to the PER3 hearing. In four of the thirteen mlui-PER3's outside 

of New Yore City, the loc~l Jurlsdictlons have decided not to exercise Q 

8 

option when a court has imposed the dues check-off pens~t7 i n  contempt 

proceedinEs. By approving r~ase local ordinances, the PEEB has in effect 

ruled that these restricLions on local board actlo= ~eet the- "subsnantlal 

equivalent" =eat of the Ta71or Law. 

Unions under 0C3 Jur~sd/cnlon are subject to a different mechanism for 

enforcing the dues check-off penalty. The Board of Collective 3arEainin8 

does not- have ~ authorit~/ under the NYCCBL to impose penal~ies aEa~nst 

s~riki~ E unions or employees. Under OC~ Jurisdiction, therefore, only the -~ 

,'j - 
c~urt can impose the dues check-off as ~m~q~nt for contempt. . ._/ 

Two legal questions have recently been .-aised about the differences 

in the admlnls~ration of the dues check-off under PEEB and mini-PEEB 

Jurlsd/et.lons. In 1977, the Buffalo Teachers Federation challenged the 

admlnlstranlon of" the check-off penal~y. 27 The union, wb/ch had struck 

foe 13 days, askad the-district court to enjoin PEEB from enforcin~ the 

c h e c k - o f f  p e n a l t y  because  £ras enforcement  v i o l a t e d  the  equal  p r o t e c t i o n  

cI~us~ o f  ~he U.S. Consr~tunion.  ~he union argued t h a t  because  i n  happened 

to be-under PEE~ Ju~Isd/ctlon, a dues check-off penal~y would certainly be 

the Jurlsdlc~ion of a mID/-PE~3, however, it was -~ ~=posed; had i t  b e e n  under  

unlikaly that a penalty would be imposed. Judge Franke i  r u l e d  t h a t  s i n c e  

t h ~  d i f f e r e n t  a d m / n ~ r ~ a t i v e  p rocedures  did n o t  bear  a r a t i o n a l  r e l a t i o n  to 

l eE ig /ma te  s t a t e  i n t e r e s t ,  ~here vas a L i k ~ y  v i o l a t i o n  o f  the  Cons t i~u t i ou .  

As the Judse no ted :  
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The7 have demons~Taced nelcher a rational basis foe c=eaclng 

the c~o ~oups of unions unequally toe any leglslaclve purpose 

which could conceivably be fu.T~hered b7 such ~ea~menc. The only 

difference bec-,.-een the  un ions  s u b j e c t  Co FERB's Jurisdlc=ion and 

those within the province of .he courts is ~he accldenc of -~hether 

e_hey opeEaCe ttD~gE a gov~2"nz~m~al UnlC which ha~ opted fOE lOt.el 

c o n t r o l  under  S e e r / o n  212 o f  the  Act .  The d i f f e r e n c e  i s  u t t e r l y  

fore.Cots, and cann~c Justify in any cmnocel7 r a c i o u a l  sense :he 

result chat ~he unions flud/n8 themselves willy till7 under PER3's 

control suffer more s e v e r e  p.m~-~,~nC for engaging  in  p r o h i b i t e d  

work stoppage-s, chat do chose un/ons under l o c a l  c o n t r o l .  28 

Zn 1977 anoche~ s u i c  yes  brouEhC a s a / n s c  the  Board b7 the  C i v i l  S e r v i c e  
29 

Employee Association (CSEA) before a dlfferenc F e d e r a l  Dis~rlcC Cour~ Judge. 

As in ~he Buffalo case, r~e pLslnr.lffs contended chaC ~he Taylor Law vlelaced 

r3e equal procectlon clause of ~he constitution. In this caee, Judge Goeccal 

denied  the  r e q u e s t  f o r  a t empora ry  r e s ~ T a i n i n g  o r d e r  because  he found a 

r a c i o u a i  r e l ~ n s h i p  b e ~ e e n  the  d i f f e r e n t  ~ e a ~ n e n C s  o f  the  p e n a l t 7  and a 

lesiclmate scare purpose. Judge Goec te l  a t t r i b u t e d  Prankel's decision Co 

inco~TecC f a~ t m a l  f i n d i n g s  which he saw an a r e s u l t  o f  d e f i c i e n t  pEasencac i an  

30 
by the  s~ate. 

I n  the  B u f f a l o  d e c i s i o n ,  iC yes a p p a r e n t  chac Judge Pcanka l  unde r s tood  

S e c t i o n  21/  Co cequ i ce  chac the  dues check-o f f  o n l y  be imposed in  ~Lni-PEEB 

J u ~ i s d i c c i o n s  th rough  c r i m i n a l  contempt  p r o c e e d i n g s .  Outs ide  of Nev York 

CLOT, hoveve~,  . ~ m / - F ~ B e  can and Eave i ~ o s e d  dues check-off p e n a l t i e s  

r~zrouBh admlnis~acive pEoceedln~s'simila~ to ~he PEE~'s. The record before 

Judge Goeccel  shoved chac ~:rou~h ~qovembe:, 1977, there were ten stoppages 
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in mlni-PE~3 Jurlsdiccions oucslde Nev York CloT. In three of these strikes, 

check-off suspensions were imposed" by mlni-PER3s. Of the remai~in~ seven, 

~hree were b7 nonunion employees and one was a wildcat set 'i~a vhere ~he 

penalc7 ~uld uoc have been imposed under s~ate Jurisdiction. Thus, the 

dues check-off penal~7 was imposed b7 mlni-PE33s in half of all possible 

instances.  The peEcentase of strikes where a penalty miShc have been imposed 
~m$ 

hut~uoC i s  h /gher  in  ~ini-PEEB ~han- in s~ate J u r i s d l c n i o u s  buc ~he d i f f e r e n c e  

i s  nuc ove~-~h~mins.  Cons ider ing  t h e s e  fac~s  and ~he srmndard of  a 

r a t i o n a l  r e l a c l o n s h l p  be~vaen the  a d m i n i s t r a t i v e  procedures  and a ! e g i c i m a c e  

s t a t e  purpose ,  Goet~ai  s t a t e d  chat:  

The scbJeme, then, is not one in which only courts may 

impose ~he p e n a l t y  on un/ons  under min/-PER3 ~ u r i s d i c t i o n .  

The ,~mi-PEESs, Just l i k e  ~he PE~3, have the primer7 

r e s p o n s l b i ! I c 7  co cake acr.~on to e n f o r c e  the  penal~7;  o n l y  

vhen a cour~ has already determined ~he issue is a ~Lul- 

PE~3 precluded f~n tak iu  8 such act!on. The distinction 

bet~een ~he procedures  seems ~o be one vithouc effecclve 

lesal d i f f e r e n c e .  Horeove~, whatever d i f f e r e n c e  does 

e x i s t  i s  clearly raC~nall7 ~e laced  to a le~itlmate state 

31 
purpose. 

After Goectel, FTankel reconsidered his decision in the Buffalo case 

and decided co defer ~he c~ns~i~uclonal issue until the s~ace courts could 

address the quesclnn of substantial equ/valence. Frankel left the cou~c 

s h o r c l y  ~hereafCer,  and ~he case  was remanded to 3udse Cannel le  f or  c : i a i .  

In ~he sprin 8 o£ 1981 JudEe Cannal!e disused ~e Buffalo Teacher's 

32 
Federation dispute. 

j" 

o 

Q 
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These federal dlst~icc cour~ decisions dealt on17 vlch the 

cons~i~uCional/~7 of dlfferln8 dues check-off procedures. ~ second and 

related quest~lon is whether ehese dlffe~ences ~eet ~he "subsnantial 

equivalence" cesc requLTed by ~he Taylor Law. ?EEB has alread7 determined 

chat ~he exlstlns ~%nI-PEEBs (outside of Rew York Ci~7) are "subsuancia!17 

equivalent" ~o ebe Taylor Law. Since all of these mini-PER3s have the 

auchor i c7  Co impose Che dues c h e c k - o f f  pena!c7  viChouC go ins  ~ : o u s h  the  

c o ~ s ,  it se,m~ unlikely ~helr procedures  would be found to d i f f e r  

significantly from ~he PEEB procedures. 

The s c a r e  ¢ o ~  h a v e  not  dec ided  whether the  Nev York Ci ty  p r o v i s i o n s  

a re  " s u b e c a n c l a l ! y  equ/valenC" co the  Taylor  Lay. The Taylor  Law assumes 

chac i c  i s  u n t i l  a cou~t  Judsmenc f i n d s  c o h e r e .  I f  such a Ju~Smenc v e r e  

soushc by the  PE33, lC i s  d i f f i c u l t  co p r e d i c t  the  ouccom~ s i n c e ,  u n l i k e  

PEE~ and the  ocher  13 m/ni-PEEBe, the  Board o f  C o l l e c t i v e  B a r s s / n i n s  does 

noc have the  auchor i c7  to impose the  dues c h e c k - o f f .  In 1977, ~ ?EEB 

t h r e a t e n e d  to seek such a d e c l a r a t o r y  Judsmenc, but ac the tlme of  t h i s  

~ c i c i n  S I c  had not  f o r m a l l y  c h a l l e n s e d  the  C!c7 o rd inance  in s c a r e  c o u r t .  

The s t r i k e  r eco rd  and dues c h e c k - o f f  p e n a l t y  r eco rd  d i f f e r s  s u b s c a n c l a l l y  

under OCB from the  same r eco rd  under PZR~ or  : ha  ocher  t h i r t e e n  m/ni-PER3s. 

As noted above,  dues c h e c k - o f f  p e n a l t i e s  have been !=posed in t h r e e  of  the  

s i x  s t r i k e s  i n  mini-PZEBs wheze the  union was r e s ~ o n s l b l e  fo r  the scoppaze .  

The per:encase is m~h hisher in s~Ikes under PE~3 Jurlsdlct~on. Since 

the passage of ~he Taylor Law in 1967 chraugh 1979, 19 st~ylkes have occurred 

33 ~ l e  n ine  ~ vildcaC stT!kes where :ha union under 0C3 Jurisdlcr/ou. 

would noC have been held res~onsibl~, none  of ~he remain ins  strikes had the  

dues check-off imposed by a ¢oure. 34 
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If on17 =his evidence is considered, the ~ew York CI=7 procedure has 

insulated unions under 0C3 ~urlsdintlon fTom the check-off penal~7. This 

history is in sharp contrac~ to the- ~:eacm~nt of unions tot under 0C3 

Jurisdlczion, such as New York Ci~7 employees of ~he school board and the 

~T.anslt au~hori~7 .35 7. 1967, 1968 and 1975 when the American Federation 

of Teachers struck ~he City school system, PERB imposed a check-off 

suspension for each strike. 36 The PEEB has not yet reached a penally 

decision foc "~he 1980 tra~si~ strike, but it seems doubtful Lhat. ~he TT.an~- 

port ~orkers Union rill escape viLhout losing its check-off. 

Lf the Ci~7's check-off penal~7 ~re not found substantially equivalent 

Co ~he Taylor  Law, and the Board of  C o l l e c t i v e  Barga in ing  has I:o assume 

responslbili~y for this pena l l y ,  labor r e l a t i o n s  m/ght  suffer undesirable 

effects. The Board of Collec~Ive ;~.~rgalning inc ludes C~o labor members who 

could  then be pa re - l c lpa t ln8  i=  p e n " 1 ~ n S  Lhe/ r  own c o n s t l t u t e n c y .  This 

37 
could  s e r i o u s l y  unde rm~e  the p a r t i e s  | con f idence  in v_he Boa rd ' s  o p e r a t i o n .  

A problem of  equal  impor tance  i s  t h a t  Board members f r e q u e n t l y  i n v o l v e d  

in  med ia t ion  gould  a l s o  decide- the p e n a l t 7  f o r  unions  invo lved  in  the  

=edlatlon. 38 These ~ roles are [mE compatlble because the parties' trust 

in  the med ia to r  may be undermined i f  the p a r t i e s  know the media to r  w i l l  a l s o  

dec ide  the  p e n a l t y .  This d i s t r u s t  can ex~end a l so  to the  employer. If the  

union raised the defense of  e x t r e ~  p r o v o c a t i o n ,  the ci~7 gould  not vlev 

the  Board as anbiased  because of  i t s  med ia t ion  r o l e  in  the  u e E o t i a t ! o n s .  

The s t a t e  PEEB i s  ab le  to  min/mize - ~ s t  o f  these  problems because  t h e i r  l a r g e  

srmff allows them to insulate t he  Boazd from ~he de7 to  day modia t !on  

ac~Lvi~lee. '~:he smal ler  OCB staff does not permit ~h/s solution. 

The New York Ci~7 exper ience-does illu~trate ~haC the admlnis~Tative 

m~chanism foT l evy ing  pena lCles  i s  as :L=por~an': as ~he ac tua l  p e n a l t i e s  

" 4  
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when c a l c u l a t i n g  the  expected  c o s t s  o f  v i o l a ~ f n g  the p r o h / b i t i o n .  ~Thecher 

the dues check-off penalty deters scrlkes is a separace quesclon analTzed 

late~, in this chapce~. It is c l a a = ,  however., chat. mosC unions under 0C3 

Ju=IscL%cClou probabl7  assume chac  ~he chance of losing a dues check-ogf 

in  a s t r i k e  i s  smal l .  On c.he or.her hand, i f  paso behav ior  by PER3 i s  a 

good p r e d i c t o r ,  unions  unde~ PER~ J u z i s d i c t i o n s  should e.~pect the  p e n a l t y  

Co be imposed. 

The ~-~OrC~.~C of Scrlk~ Penalties in Uew York 

7, ~ sermon9 the effectiveness-of :he pe~altles and substitutes in 

preven~!n~ or ahorcenln$ scrlkes rill be e v a l u a t e d .  The evaluation is based 

on i n t e r v i e w s  v i ~ h  l a b o r ,  ~g~umc and n e u t r a l  =ep=esen~aCives ,  ou the 

s~r ike  d ~ a  ~ on ~ use o f  pena lCtes .  The i s s u e s  eva luated  here  are as 

f 

fo1!~: 

i. Whac has been che experience vlch ch~ "2 for i" penal=7, the 

dues c h e c k - o f f  p e n a l t y ,  cou=C i n j u n c t i o n s  and prebac~oua=7 

sCacus of sc=iklus employees? 

20 Have r.ha p e n a l t i e s  been imlmsed in ~ s c  s=r ikes?  

3. ~hac has been ~he i ~ a c c  o f  the p e n a l t i e s  on the  number of  

s c r l k s s  in  e.he scare? 

Table 4 summarizes m ~ b l i s h e d  da~a ma/n ~rm/ned by PEE3 on ~he use  o f  

scr£ka p e n a l t i e s  each year from 1967 to 1978. 39 Several l i = i c a t i o u ~  and. 

p e c u l a = i c / e e  of v.tmee da~a deserve  : s u n t a n .  F i r s t ,  ~b~ "2 for  1" p e n a l t y  

gas  not  inc luded  in  the  l e g i s l a t i o n  u n t i l  1969 so the  four th  column i s  =oc 

r e l e v a n t  p r i o r  to 1969. Second, PEEB dace i s  Esua l ly  a v a i l a b l e  on ~hether  

or uoC ~he "2 f or  1" y e s  i=pose~  f o r ' s C r ! k a s  s i n c e  1969.  These dace are 

based on PZEB inquiries of  ~he parries after a s~e is settled. There are 
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Table V-& 

Experience With S~ike PenalZies in 
New Ycmk t !~-67-1978 

J 

1967 

1968 

1969 

1970 

1971 

1972 

197__.~3 

197tt 

1975 

Number of 
Strikes 

2S 

12 

32 

22 

27 

lS 

16 

33 

Number of Wild- 
ca1: S tR-Lkes 

Dues 
Checkoffa, b 

ConTem.o. t 
2 for ! PenalTies 

1 1-yes NA 1-yes 
1-no l-no 

2 

13 -yes 
l~eme prov. 
i-c¢. overTu!ed 
2-wildcaz 
8-~o 

~-wildcat 
5-yes 
3-QO 

NA 6-yes 
19-no 

S-yes !-yes 
7-no iZ-no 

7-wildcats !7-yes 6-yes 
l-extreme prov. !!-no 26-no 
22-yes ' ~-INA 
2 -no  

3-wildcat 
13-yes 

2-DTA 

9-wildca~. 
15-yes 
2-Z~A 
l-uo 

1-wildcat 
7-yes 
7-no 

c-wildcat 
l-exc~eme prey. 
i0 -yes 
I-~o 

l-wildcat 
231yes ' .  
9-~o 

16-yes 1-yes 
2-no 2- L~A 
~-I~A- 19-no 

19-yes  7 -yes  
~-uo  1 9 - n o  
~-L-NA 1-LNA 

7-yes .~-yes 
1-[zo 
7-L~A 

L?.-yes 3-yes  
~-uo !3 -no  

2S-yes 8-yes 
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1976 

1977 

!97S 
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Table V-4 
(Continued) 

.~umbe~ of Nu=bee o~ w i l d "  Dues Con'zemp.~ 
S~+_kes ca~ S~ikes Checkoff a'b 2 f~ ! Penalties 

16 0 l-ex~eme prov., no 15-yes 8-yes 
l~-yes (includes 1 1-no (¢our~ 8-no 

case Ln i/~iEa- overturned) 
zion) 

l - u o  

Notes: 

Sotlrce: 

l Z-wildcat ZS-yes 3-yes 
15-yes 2-no  1-pending 
Z-in process 13-uo 

17 

18 ~ .,-wildca~ iT-yes 3-yes 
6-1n m~cess l-no l-penchinE 
6-yes !~"c° 
L-no 
I-RLA 

HA: no~ e~pl/cable 
L~A: +.nfcrma~iou mc~ ava/.la~le 

a. The ~umbez opposlCe "TeS" in this column reports :he number o£ strikes 
d u r i n g  the year in ,.~o/ch t h e  checkoff was imposed. In t h e  r e m a l n / n g  
s t r i k e s  t h e  c h e c k o f f  was uoc  imposed .  We have  t r i e d  to  d e t e r m i n e  t h e  
specific reason for the failure co i ~ o s e  the checkoff in some strikes 
each year. These reasons are also sho~u in Chls column. 

b.  I n  one s~rike in 1978 the checkoff ~as noc imposed because ic was 
determ/~ed thaC ehe employees weze under the Jurisdlc~iou of the 
.~ail~ray Labor A~ and were uo~ subject to the checkoff penal~7. 

Constructed from &a~a provided By N.Y. PEEB. 
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some scr~es since 1969 where there was uo information ava/!able on whether 

the penalty ~as imposed. ~-:cor~Lug to PEEB's research sea/f, in most cases 

where ~aca on ~ penal~7 is ~isslng, iu is because ~he employer and/on th~ 

un/on refused co answer PE33's InquirT. Since the law requires employers 

co impose the penally, ~e have interpreted this refusal Co mean ~hac the 

penally was ~ot 1=~sed. 

Third ,  ~o menC.ion of  the p r o b a ~ o n a r 7  scaCus of  s c r i b i n g  employees i s  

Innluded in  the  Table .  Un t i l  the  1978 amendment e l im ina t ed  ch l s  pena l tT ,  

all employees ~ho Rarc.lclpaced in sc1~IP~s were pcobaC!ouar7 employees for 

a one-year period. DaCe ~e noC available on how man 7 of these probaclonar7 

employees lost ~hair Jobs or were otherwise adversely affected by ~ penal~7. 

~eucral agency personnel ,  labor  and management officials agreed ,  however, 

Chac r e l a t i v e l y  f a y  i m i l v l d u a l s  ~_re t a n g i b l y  a f f e c t e d  by the p e n a l l y .  ,J 

El~housh few employe~s took advancase  of  t h i s  penalEy,  ~he Job i n s e c u r ! ~ 7  

c r e a t e d  by ~ p e n a l t y  c a m e o  be u n d e r s t a t e d .  For example, t enured  t e a c h e r s  

who p a r t i c i p a t e d  in  a sCrlk~ cou ld  f ace  =onrenewal ~riChouc ehe e l a b o r a t e  

p rocedure  normal ly  r e q u i r e d  to  c a r r y  ouc nonreneva l  fo~: a t enu red  t e a c h e r .  

0f ~he 236 strikes from 1967-1978, a dues check-off penally was imposed 

144 ~Lmas or in 61 percent of all strikes. In ch~ 92 strikes where the union 

was not: so p e n a l i z e d ,  36 o f  the  s t r i k e s  were Sound co be wildcat :  s~:r~-kes 

where r.he union was u~C responsible, in foul- strikes a penalty was uoc imposed 

because of axCre=e p~vocaclen by the em~loyer, in ~;o, the pane!t7 was 

overturned in court, and in seven, the penal~v charge had noc bean resolved 

a t  v.he c/me of ~hls s~7 ...... 

The~e rema/n only 37 s~Ik~s where a penalty ~ishc have been imposed 

undaE r.he law but was uo~. '~hese 37 strikes w~re re l a t : ! ve l y  shorn. In 22, 

of  ",.his grouP, the  s t r i k e  l a s t e d  c'ao or  fewer days .  

V 
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And the  !5  s t r i k e s  l a s ~ t u 8  t h r e e  or  more days ,  s~.~ were under  OCB 

J u r l s d i c c l o u  so ~ a t  ~h~ p e n a l t y  could  oo17 be !=posed  b7 the  c o u r t s  in  a 

c~n~ez~t  proceed.t_ng. 

Tab le  5 shows ~he l e n g t h  o f  the  dues c h e c k - o f f  p e n a l t i e s  v h i c h  were 

imposed. A stronS, posltlvQ relationship is shown bet~.een strike len~h 

and the  l e n g t h  of  ~he dues c h e c k - o f f  p e n a l t T .  This  c o r r e s p o u d s  co one 

l e ~ . t s l a t i v e  c r i t e r i a  which i s  to  be used b7 PZEB in  deCezmiuins  the  s eve= ic7  

o f  ~he ~ena lcT .  

In add/tlon to thla tel~e~aush/p, sevez~! other factors affect ~he 

a d m i n i s t r a t i o u  of  the  p e n a i ~ .  A PEEB s p o ~ a ~ s n  s t a t e d  t h a t  p e n a ~  s e v e ~ i ~  

v a r i e s  by :he  o c c u p a t i o n  of  the  s~-~ke~s  and by ~ p r e v i o u s  s ~ . k e  ~ecord .  

P o l i c e  and flzefishters h a v e - t h u s  t e c e / v e d  longer check-off suspensions than 

teachezs. In four of ~h~ five one-day scrikas by police or flrcflghce~s, a 

pena lc7  o f  s i x  ~ n t b .S  OE ~ol'e vas impose~. In ten o f  v.he 1.5 one-day strikes 

by ~eanhe~, ~ e ~ ,  a penalty of Chzae months or lasu ~a~ imposed. 

A second s~.ke by a union has also led to a ~re aerate penalty. !n 

the Lakaland Central School D i s t r i c t ,  a four-da7 s t r i k e  i n  1968 resulted in 

a C ~ o ~  s u s p e n s i o n ,  a seven day st~"lke in  1970 in a month's s u s p e n s i o n  

and a 42-day s ~ I k a  in  1977 in an i~deflnlte s u s p e n s i o n  of aC least 27 u=uchs. 

~k%le the lattex was p~lall7 a function of the length of the scrlke, the 

fact ~hat it was the LhiEd st&-ik~ in i0 yea~3 was also Important. A comparison 

be~een :his penalty and that iuq~0sed ~or the Levltto~u teachers' s~rike 

supports th/s interpretation. 7. Levltto~n, a LS-m~nth suspension was i~posed 

for a 34-day scrlk~ in 1978. The length of these t~o strikes ~as uot vet7 

d i f f e r e n t ,  bu t  the  L e v i t t o v a  teachers ~.~'e s t 'F /k in8  f o r  the  first t i = e .  

.j 
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SouPce:  c o n u t r u c t e d  from d a t a  p r o v l d e d  by N.Y. PEItB. 
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Table 6 s u ~ a r i z e s  ~he experience wi~h ~he f i n e  of ~ o  days pat ~or 

each s t r i k e  day, Since t h i s  penalc7 became parr  of  the Law in  1969, i t  

was coi lecced by employers i n  1~9 of  a :oca i  of  208 services. Lu 40 s t r i k e s  

or s l i g h t l y  Iess ~ a n  20 percent of  a l l  sc r l kes ,  ~he penal~7 was uuc co l l ec ted  

and i n  19 cases, the PEEB was unable co decez-~Lue i f  the penalc7 vas imposed. 

~esuming chac c3e penalC7 vas uoc !=posed in  these 19 s t r i k e s  :he enforcement 

p robab i l i c7  vas about . 7. 

In  cases where the "2 f o r  1" penalC7 was =oc im~eed,  the s t r i k e  was 

usua l l y  vet7 s~cC a~d the e=ploTer was w i l l i n g  co forego :he penalc7 as 

parr  o f  the se t t lement .  Almost 70 percenu of  s t r i k e s  vhere ,o "2 f o r  1" 

p e n a l : y  was imposed, i a s c e d  ~ or  fewer days. .  The ocher  uocevor-,..hy 

chazaccarl.sclcs o~ these scrlkes is Chac ~ of them vere w~Idcac scrlkes 

and f u . ~ y  80 pe r cen t  ve~e e:Lcher ~ L ~ c ~ c  scr~ce~ o r  scz~.kes o f  c~o days o r  

l e s s  o 

~a~.le the  ].av does eeC a . ~ o v  an7 ezcepCions f~om t:h:Ls pen~CT,  many 

e=ployezs  did noc ~u .~ - .~  C h e ~  l e g a l  r e ~ o u s l b i 1 ~ . c 7  co impose i c .  This 

~ y  be u n d e s i r a b l e  from the  l e s a l  v~ev buc ,,~y be a p p r o p r i a t e  from a l a b o r  

re~L~cions pecspecc:Lve. ~mpoein S the  p e n c e 7  in  a l l  ~ d c a c  o r  shore  sc~_k~s 

may, b7 unnecessaz~.]v l:f.ad.cing employer flez:f.b~.L%cy, p ro long  Clua sc~ .ka  o r  

• c~eaCe an ~ c h 7  l a b o r  r e ~ c ~ n s  ~ C e .  

This i s  noC Co eussesc  clmc f l e z ~ b ~ . i c 7  should be e z p l i c i C l y  b u ~ c  

iuco the  s t a t u r e  o r  Chac v i l d c a c  s ~ s  should be exen~ced. Such 

flez:f.biJJ.c7 might  l ead  co coo much b~csa -~m~ over  the  p ~ t : 7  and comple t e ly  

undermine its effecclveness. T~ ic is affe=Clve, i= is pa=cla.1.1y because 

un~=~  and employees expec t  i~:-co be imposed ~ c h e y  science. 

Cou~c-impose~ pena l r . l e s  aze l e s s  co=~ou in  Nev York chart oche r  p e n a l ~ l e s .  

C,~cea~pc ~ines  were i ~ o s ~  in  ou ly  20 p e r c e n t  of  ~he s c ~ k e s .  ~0 A su=mar7 

3 J  
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St,----r Z of the Experience With the 

2 for I Wa~e Penalty A=alnst 

S ¢:r ik /~ K Employees 

/ 

/ 

Number of s~rikes, 1969-1978 " 208 

Number of times the 2 for 1 
was imposed a¢cordin8 to 
r.he employer. 149 

Humber of times the Z for I 
was uot imposed accordln8 
to the employer. ~0 

S~rlk~s where it is not: 
known-lf the 2 for 1 -. 

was i m p o s e d .  19 

e 

S¢mmce: Cons~-'uc~edfTom da~a provided by NoT. FERB. 
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was made of  s e ~ r a l  t a b l e s  f~om D o u g l a s '  s ~ . d y  on t h e  l a b o r  i n j u n c t i o n  i n  

the public sector in New. York State and is shown in Table 7. From 1969 to 

1978,  i n ~ u n c t / n n s  v e r e  i s s u e d  i n  50 p e r c e n t  o f  t h e  s t r i k e s  and con tempt  

was adjudged in abou~ 37 percen t  of them~ In cases where contempt was 

found, flues were imposed in all the fifty cases in Lhis group: individual 

fines ware set in 37 and Jall sentences in 23 cases. Fines were usually 

~ n  imposed ~-hen u n i o n s  were  found  in  c o n t e m p t ,  s ~ l l ,  i n  h a l f  ehe s t r i k e s  

no i n J u n c c l o n  was i s s u e d .  

_T~ ~npacC of the Taylor Law Penalc±es on Strikes 

I d e a l l y  an e v a l u a r . t o n  o f  t h e  T a y l o r  L a v ' s  i m p a c t  on s t r i k e s  s h o u l d  

either compare New York' a experience under the Taylor Law vlth the experience 

of ocher states, or the experlen~e in New York. for a Clme period before and 

after the Taylor Law. In thls ~apter, both couparisons are =ade usln 8 

aEE~esate strike da~a for New York and other Jurisdictions. More elaborate 

statlst/cal comparisons of New York's experience ~vlth that of other sta~es 

is reported in Chapter X. Resardless of the comparison Eroup, it is very 

difficult Co deCerm.~e  hog any par~cular penalties in the law influenced 

stTike acLivit7. A£ a glven polnC in time, all strikes are potentially subject 

~o all of the Law's penalties so that cross-sec~onal data do not allow 

analysis of one p a r t i c u l a r  pena l t y .  Therefore, th/s issue has been scudled 

t, hroush our interviews in r.he sta~e, the enforcement data described above, 

and an evaluation of the severi~/of each penalty. 

The number of strikes in New York and the nation since 1958 was 

presented in Chapter IX .  Thls-daca- can be used-Co evaluate how the Taylor 

~ ~nd its 1969 emits affected,the number of strikes. To do so, the 

a~nu~l number of public sector strikes in New York from 19~J-1978 gas reEresse. p~ 

. . . .  -. • - . . . . . .  
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Table V-7 

TheUse of Court In, unctions Atainst 

Public Employee Strikes tn New Yorkt 196"/o78 

Work stoppages 

Injunctions tssued 

Conte~t adjudged 

Contempt fines against: 

~Ivlduals - 

Unlons 

~11 sentences .. 

Percent of 
Numbe__.__r Stoopin~s 

27Z lOOg 

136 50 

50 18.38 

37 13.6 

50 18.38 

23 8.46 

Source: Joel H. Douglas, "The Labor Injunction: Enjoining Public Sector 
S~=tkes :Lu New York" 31 Labor Law Journal (June, 1980): 340-352, 
Tables 2 and 3. 
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on elm e o = p a r a b ! ' -  number f o r  ehe  o c h e r  49 s t a t e s ,  s L i n e a r  clme-C~en~i va r~ .~b l a ,  i ~  ~ 

and on a dummy v u r i a b l e  c o r r e s p o n d i n g  co t h e  p a s s a g e  o f  t h e  T a y l o r  Law. I n  

one  r e E r e s s i o n  t h i s  v a r i a b l e  assumed a v a l u e  o f  "1"  f o r  each  y e a r  s i n c e  1966; 

in a second, it assume~ a value of "I" for the period after 1968. Each 

equation yes estimated uslus ordluar7 least squares and ~ t~o-snage Cochrane- 

Otcu t t  procedure to correcn for first order aucocorrelaclon. The esClmates 

f r o m  t h e s e  p r o c e d u r e s  a r e  shown i n  T a b l e  8. 

The e a c i m a t e s  shma e.hac t h e  number o f  s t r i k e s  i n  New York  d e c l i n e d  

after 1967 compared co stTikes in the cast of the =sCion. The negative slgn 

on t h e  post-1966 dunany i n  the second column is scaclsnlcal!y inslgnifican~ 

ac the .05 level. The coefflclenc on the post-1968 dummy for ehe harsher 

1969 penalties, however, is statistically signiflcanc. The post-1968 

coefficient suggests chac  an average of 27 fewer strikes per y e a r  occurred 

-D 
in New York after 1968 compared Co both pre-1968 stTike trends in New Yor~ 

and to s~rlke ~rends in the rest of the nation for the same period. 

The results in the last column were used Co esLimate the number of strikes 

r.hac wouZd have  o c c u r r e d  i n  New York had t h e  1969 azmndmencs mot been  p a s s e d .  

T h i s  was done  by i ~ s e r c i n g  t h e  o b s e r v e d  v a l u e s  f o r  a l l  t h e  i n d e p e n d e n t  v a r i a b l e s  

e x c e p t  t h e  post-1968 dummy i n t o  r.he e s t i m a t e d  e q u a c i o u .  The ~ost-1968 du=m7 

s e t  e q u a l  Co z e r o  f o r  t h e  y e a r s  to  c o r r e s p o n d  to  t h e  s t r i k e s  Chat would 

h a v e - o c c u r r e d  were ic not for the 1969 amendments. Th/s simulation showed 

char there were about 25 percent fewer strikes because of the 1969 Taylor Law 

amendments. 

Compared t o  o t h e r  s r . a t e s  f o r  t h e  p e r i o d  Z973 co 1977,  New Y o r k ' s  raw 

strike probabilities suggest c hac the penalties and  strike substitutes have 

reduced the number of strikes. Table 9 shows strikes as a percentage of ~ 
d ~ 

soverumenCs ,  barEa/niug unlCs, and contract reneEotiacions in the entire nation -" 

L 
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Table v-8 

R~jr~sston Results Explalninq ,'he Number-of • 

Str ikes in New York~ t95B-78 

Indeoendent Variables 

Constant 

Time trend 

Public sector s t r ikes 

Post-1966 du~y  

Pos¢-196~ dummy 

N 

O.W. 

~6:er 1966 Dumm 7 ~ter 1968 Du=m 7 

OLS C-O OL5 C-O 

5.7514 18.7081 
(1.808) (.5397) 

-.7146 -1.2973 
( I , i 30 )  (.5504) 

.0494 .0616B . 
(1.6125) (1.5294) 

8.4143 -i.o86o 
(1.1~n) (.n2s) 

4.5568 13.7675 
(I.4132) (.4951) 

-.84o6 - 1 . n 6 s  
(.523s) (.65z4) 

.10728 ,.12929 
(3,no) (3.o~6) 

ol0.g87 -26.94g 
(1.43S3) (2.r~1) 

21 20 21 20 

2..4~4 2.4316 3.3646 1.9297 = = 

Absolute t - values are in parenthesis 

iP 
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and in New York. These data are based on Census of Govetmments data. For 

each 12-month per iod £.-om October, 1973 to October, 1977, r.he tab le  sho~rs 

s t r i k e s  as a percentage of" nesoc ia ted  c o n t r a c t s  and barga/nlug u n i t s .  41" 

AS Table 9 shovs, the propenslC7 to strike averaEed only sllght!7 ~ore 

one percent of the neEo~latious. The highest percennage yes 1 percent of 

nesoc~aclons in 1974 and 1975. ~ '~Igh" f!Euze reflects the high level 

of stwlke acciviC7 in Lha ene~e economy after the Nixon wase and price 

controls were lifted. 

These strike propensities are low tin=pared to the rest of the public 

sector and to the pcC~aCe sector. Dependin 8 on the denominator, ~he p r o b a b ~ c y  

of a strike in Nev York was 50 to 66 percent lower ~han in other snares. 

Comparable s t r i k e  p r o p e n s i t i e s  f o r  major c o l l e c t i v e  bargain ing  aEreements in 

the private sector for ~ same per iod tense from 15 to 30 percent of 

nesotlaLions. 42 The New York figures are also lower than the re~orced 

43 
average strike propensic.les of 2-3 percent for the entire private sector. 

These raw Frobabill~::[.es do not  c o n t r o l  f o r  o ther  v a r i a b l e s  than a f f e c t  scr~-~ 

p r o b a b i l i t i e s ,  but they do sccousZy suSgeat e.hat e.he combined impact of the 

penalLtes  has been to reduce the number of  s t r i k e s .  

~urre are several other explanatlons for the low s~rlke propensle~es 

in New York. A key factor yes the fiscal crisis in the later years of 

aua lys iu .  The ~h~eat ~ Job s e c u r i t y  c rea ted  by e.his c r i s i s  prompted some 

emploTee p r o t e s t s ,  but  man7 unions in the  s t a t e  and City ~ r e  apparen t ly  

w i l l i n g  to accept contracts c3aC would have been unacceptable in or~u~ times. 

The i=pact of the fiscal crisis on st-Flkes is most evident in New York City. 

Since the Flve-da7 New York City teacherS" s t r i ~  in  September, 1975, "..here 

hav~ been on ly  fou~ clC7 st"~Jte~.- I~o  were wildcat:  s C r i k ~  i n  the , .  

a 

J 
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Table V-9 

S t r i k e  p r o p e n s l t l e a  in  New York a n d t h e  

Rest of  the O.S., 1973~1976 

t 

10173- 9/74 
p 

IO/74- 9/75 

10/75 ~ 9/76 

10/76-10/77 

Hean data  a 

Number 
of S t r i k e s  

455 

457 

360 

471 

436 

The O.S. Outside of  Hew York 

S t r i k e s /  
Gov't w/LR 

P o l i c i e s  

.O428 

.O420 

.0318 

.O391 

.O388 

S c r l k e e /  
Con t r ac tua l  Agreements 
that became Ef fec t ive  

.0424 

.O406 

.0259 

,0386 

.0375 

Strikes/  
Burgalnlng 

Units 

.0248 

.O218 

.0160 

.o174 

,O196 

9 

I 
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Tab~ej:V-9 
(Contlhued) 

New York 

Strikes/ S~rikes/ Strik~s/ 
Number Cov't w/LR Contractual Agreements Bargaining 

o f  S tr ikes  P o l i c i e s  tlkat "became 'E[fecttva. Units 

l 

! 
I 
I 

10/73-9174 16 .O158 .OO94 .OO64 

1Ot74-9/75 33 .0329 .O120 .O125 

10/75r9/76 17 .O165 .O102 ,O061 

10/76-9177 14 .O133 .OO98 ,OO45 

Hean data a 20 .0195 .0124 .O072 

New York s t r i k e  propens i ty /  
Rest of  U.S. s t r i k e  propensity  .503 .331 "36~ 

a. These mean f i g u r e s  were ca l cu la ted  by d iv id in8  the mean number o£ s t r i k e s  per year by the 
mean values  o f  each o£ tile denominators £or the o~o~e~r~ryeara. 

Source: Constructed from data in U.S. Bureau of the Census, 
Labor-ManaBement Relat ions  in St~[e  and Local Goverm,ent~, various  years .  

I \ 
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mun/elpal hosplCals, one ~as a 20-4aI~ sCzIka: i~ ch~ ~prlug of 1979 by the 

off-Crack becclng clerks~ and the last scrik~ was the Transit strike in the 

sprlug of 1980. Since the ccansin employees are employed by' a state agencT, 

Chls scrlk~ was only Ind/zecCly influenced by the clcy's financial condte_ion. 

A second factor influencing sC~i~.s is the scarers Interest arblCracion 

s t a t u t e ,  enacted under ~men~m~nts to l~he-Taylor L a ~ i n  1974. There have 

been few :eporCea sCci~a atone pol/ce~an~ fi~afish~ers, oucsi~a of l~ev York 

C.I,,L7 s ince  these wm:kers mize cove.re~ by i n~Ees t :  a z b i ~ a L t o n .  ~r  compartsoI1,. 

from October, 1973 co October, 1976, there were 107 sc~i~s among ch/s same 

gzoup in che teec of the nation. The arbiLTar_ion provisions in the NYCCBL 

have probab ly  also p~'Em, ted  some CtL7 scrlkes. From 1972 thru 1975, about 

411 conCracts we_~e na~t : : laced under  the NYCCBL and on ly  two union~sanct~.oned 

sc~£kee occu .~ed .  'l~ms,, ~ a t l e  the dues checkoff pena lc7  has not  been apI:l.ied 

e~. tusC s t : ~ ' ~ S  ~ u s  under  0C3 ~ d 3 ~ c : r ~ n ,  t h e  cIt-~ and che unions have 

bee~ ab l e  to  p e a c e f u l l y  r e s o l v e  ~l=oec a l l  o f  c h e ~  d i s p u t e s .  Only vhe~ Cka 

CtL-y's f~,~c~t health i=proves, will it be possible co evaluate hog =uch of 

eke-labor" peace  yes  aCcrlbucable Co t he  flsca/ c : ~ . s  or to  the  CLOT'S 

p~ocedu~es for resolvin8 d/spuCes. 

In  c l~ f ~ l  a n a l o g s ,  h o v e r e r ,  1C i s  t he  penaIc~e~ vh~:h have 

undoubtedly been  t h e  ~sC important influence on the mmSe: of scrlkas in 

Rew Ym:k. The CeSu~C~ of  the r./m~, s e r i e s  :esTess~on and che a~Eregace 

propenslCles shown in Table 9 cannon be~ exp~ solely by financial 

conditions, or the arblCratlon statute, ~ost communltles in the state have 

noc face~ the City's severe financial problems and most employees are noc 

covered by arbiCraclon. If ~Lspuces ca=not be peacefull7 resolved ~n these 

l o c a l i r . i e s ,  the paroles : e l y  on mexllaC!on or  facCflnd/nE, o: ~he Chr~at of 
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a n  i l l e ~ l  s t r i k e .  ~ , ~  ~ L f a c ~ n  and f ac~ f iud iuE  p robab ly  do uoc e ~ l a l n  

wh7 s~vike p t o p e n s i ~ i e s  in  Ne~ York a r e  lower chart in  oche~ s ~ a t e s .  .~mn7 
Q ~  

oche r  s~a t e s  have s imi la~  p r o c e d u r e s ,  buc on ave rage ,  ~h~7 have s i g n / / ~ - c ~ n l y  

b / g h e r  s~ r i ke  p r o p e n s i n i e s .  In  a d d i t i o n ,  ~he p a r r i e s  co New York s n : I k e s  

~ e .  incerv iewe~ and nhey s~ac~i  ~u~t: f a = c f i n d i n ~  had noc bee~ e f f e c t i v e  in  

r e s o l v i n g  d i s p u t e s  44 The i r  view i s  c o a s i s c e n c  wi th  p r e v i o u s  r e s e a r c h  and 

experience in ocher states. 45 

Int :erviews ~ lch  Zabor, management., and n e u t r a l  o f f i c i a l s  conf i rm ~hac 

p e n a l c i e s  have act:ed as a s t r o n g  s t r i k e  d e t e r r e n t .  Of v_he penalv. /es  

Chat could, be imposed, t h e  i n t e r v i e w e e s  f e l t  chac t he  "2 f o r  Z" penalC7 

has had Che biggest :  iuzpa,:c on s,~Tikes f o r  two major r e a s o n s .  F i r s t ,  

cou~t:-imposed fines or the dues. check-off penalty which ace dITecCly primarily 

or exclusively aC ~he union, the "2 for I" penalizes each scz'!k/ns employee. _. ~.~_.~_~ 

A successful st:rlke requires-the sup?ore of che rank and, £ile~ a=d c31s 

penal~7 makes the  h igh  s~ - i ke  c o s t s  !mmediace!7 apparen t  Co each un:Lon 

member. Since lesislaC~on requites Chac the  penal~y be imposed, employees 

know there £s licCle oT uo chance of uegotlaciug the penalty away as ?arc 

of the sc~Ika settlement. The size of the ?enalc7 and conslscenc enforcement 

means Chat: the expec ted  strike cost: per employee is subsCancia l l l r  h/gher in 

~ew York than in ocher states. -This penalty has been especially Inf!uenclal 

o~..~ un/an'~ .~illinEness Co strike a second clme, a face cum=euCed on by 

s~ve~al union officials. 

Opinions  on t he  e f f e c t i v e n e s s  o f  the  dues  c h e c k - o f f  p e n a l t y  were more 

varied,+ Most: agreed Chac £C +v~s fa~ less important-Chart .C he "2 for i" penalty. 

Zn smal l  ba r~a /n /nS  u n i t s ,  che d u e s c h e c k - o f f  ena l cy  was o f  almost: no impor tance .  

C o l l e c c i u  S dues in  a small- un/C. i s , e P e a e l v  and c e l a c i v e l y  i n e x p e n s i v e ,  buC ~, 
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lares units stand to lose subsc~"clal dues income and incur  substanClal 

dues collection expenses. Still, even in large d/strlccs, this penalty 

yes uoC seen as i=portant in decldln8 ~hecher co stY, nor in affectin~ 

strlka lansth. S ~  lenEch and the lenECh of the oheck-~ff suspension 

a r e  p o s i t i v e l y  r e l a t e d ,  but  the  r e l a t i o n s h i p  i s  coo v e a k  co d e c i d e  ~he  

q u e s t i o n  o f  scz-//cln8 an a d d / c i o u a l  day.  

S C z ~  P - ~ l t i e s  I Outcomes snd Ea.uiC 7 

Most un iou  r e p ~ e s e u c a t i v e s  aEreed thac  t he  "2 f o r  1" pena l~y  was an 

ImporCanc d e t e r T e n t ,  buC cha7 ~ l so  p o i n t e d  out  Ch~t i t  may have caused  o r  

p r o l o n g e d  some s t . - ekes .  T .  a l l  c a s e s ,  t hey  f e l c  th~C the  p e n a l c 7  re / sea l  

s e~ .o us  q u e s t i o n s  of  equiCT. The7 c l a imed  chac some emplo7ers  v e n t e d  oc 

p~olonged a s c r i k a  because  t he  p e n a l t y  g e n e r a t e d  a d d i t i o n a l  cevenue  chac 

cou ld  be used  co e i c h ~  flnancc t h e  s e t c l~menc ,  r educe  ta:ces o~ the  r a c e  o~ 

tax increases,  or both. 

Union re.oTesenCaClves asked ~h7 only one part7 is penalized .~hen both 

are responsible fo~ an impasse and arEued c~ac an employer is uoc hurt by 

sc~, but a c t u a l l y  profits from it. The ¢ouncerarEument made by 

employees yes simply chat vhile both p a r t i e s  are responsible for the impasse, 

t he  un ion  has  ~ou~Lt ted an i l l e g a l  a c t  by s t r i k i n g  and should  be p e n a l i z e d .  

In  theol.'7, the~e  i s  sEppott f o r  the un ion 's  ob~ectlon to the "2 f o r  l "  

penalCT. S ince  cha p e n a l t y  i s  k e p t  b7 cha employex he  may be l e s s  v i l ! i n 8  

to  make c o n c e s s i o n s  Co p r e v e n t  o r  end t h e  s t r i k e .  The t h e o ~ e c i c a l  model 

o f  sCTiEes in  Chapcez IV i s  c o n s i s t e n t  v i t h  t h i s  ccmclusiou. In  Chapte r  IV 

azEued t h a t  p e n a l t i e s  sSa lunc  the  un ion  c/me d i r e c t l y  b e n e f i t  the  e=p loye r  

me7 lead co f e ~  ~anaSe=enc c o n c e s s i o u s .  I f  t h i s  model i s  v a l i d ,  less  

severe penalCles and fines a s a i n s c  employees vhlch d/~ not benefit the 

employee would have an effect on strikes similar to the eu=Tent penalties. 
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Chapter V 

Foo tno tes  

1. The di f ferences between contract  coverage and union membership 

can be explained by the fact O~ac the union shop is aoc a mandacor7 subject 

of bargaining in New York. Unions that achieve exclusive bargaining rights 

may have an agency shop clause in tbelr contract. However, individua:s ~bac 

pay only  the  s e r v i c e  f e e  and do not  Jo i~  t he -un ion  would not  be i n c l u d e d  

in the Census membership figuzes- 

2. The percentages un~erestlmate the percent of fullti~e employees 

in bargaining units if, compared to fuL~t/~ne employees, part-clme employees 

~e less likely to be in a bargaining unit. If the percent of all employees 

in  b a r g s l n l n g  u n i t s  i s  d iv ided  by the  p e r c e n t  of f u l l c i m e  e ~ l o y e e s ,  the  

coutzact coverage flgures increase to 91 percent for state government and 

86 percent for local ~7vermnents. These figures are undoubtedl7 coo high 

because there are some part-tlme e~loyees in barge8 unit jobs. (See 

U.S. Bureau of the Census, Labor-~==~ement Relacious in State and Local. 

Governments, 1977 Census of Governments, October, 1979, Table 3.) 

3. Ibid., Tables 4 and 5. 

4. 

5. The other members of the committee were E. Wight Ba~ke, Dave L. 

Cole, John T. Dunlop, and Frederick H. ~arbisou. 

6. State of New York, Fi~ Raport of the Governor's Co, tree on 

Public Employee Relations, March 31, 1966. 

7. State of New York, The 1969 Report bf the Leglsl~tive Committee on 

~blic Employee Relatious, 1969, pp. I~-20~ 

8. Section 201(9) of the Civ i l -  Service Law of New ~ork (1967). 

9. Section l lO9(1) of the C i v i l  Service Law of Ne~ York (1967). 

Q ~ 
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10. Sections 210(2) (c) and 207(3) (b) of the C i v i l  Service Law of 

~ev York (1967). 

11. Sec~ons 210(2) Co) and 210(3) (f) of ~he Civil Service Law 

of ~ew York (1967). 

12. Sections 210(2) Co), 210(3) (c) an~ 210(3) (e) of ~he Civil 

Service Lay of New York (1967). 

Section 210(2) (a), (9) of the Civil Service Law of New York 13o 

C1967). 

14. 

1.5. 

16.  

Section 210(2) (e) of the C i v i l  Serv-lce Law of Nev York (1967). 

SecLion 210(2) Co) of r~e Civil Service Law of Nev York (1967). 

Section 210(3) of the Civil Service Law of Nev York (1967). 

17, See Ducchess Count7 Employees Unit of che CSEA, I0 PEEB 3021 

(1977); Falconer Educa~on Assoclac/on, 6 .VERB 3029 (1973); Board of . 

E~ur.atlou, Un/on Free School Dis~rlct, No. 4, 6 PEEB 3020 (1973); Nyack 

Teachers Association, 5 PEEB 3060 (1972); Central Lsllp Teachers AssocLa~ion, 

4 PER3 3081 (1971); Malverne Teachers Association, 4 PEE3 3028 (1971); 

Vesnal Teachers Associaclon, 3 PE33 3057 (1970). 

18. Section 211 of the Civil Service Law of New York (1967). 

19. Section 751(2) (a) of the New York Judicial Law. 

20. Section 210(4) of ~ha Civil Service Lay of ~ew York (1967). 

21. SecLion 211 of ~he Civil Service Lay of New York describes the 

local 8overnmen~ opcion for es~ablishinE a mini-PEEB. 

22. The 13 l o c a l  boa rds  a r e  l o c a t e d  i n  ~as sau  CountT, W e s t c h e s t e r  

CountT, Tomklns Coun~y~ Ci~7 School DisCricE of STracuse, Village of Valley 

S~ea=, Tovu of ~staad, Ci~y of Syracuse, To-~n of 07ster BaT, Suffolk 

CounCy, ~ s a  Count"y, Town of ETe, Delaware CouncT, and Town of North - ~ -  

Castle. 
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amended. 

25. 
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Sect/on 212(1) of t h e  Civil Service La~ o£ Ne~ York (1967). 

Nev York C i t y  Acbnin i scrac /ve  Code, Chapter 54 (1967) ,  as  

NoC a l l  u n / o n s  c h a t  represent ,  p u b l i c  employees  chat  ~ork  in  

Nev York C¢~7 are covered by ~he OrB. The New York Ci ty  CoLlect ive 

Earsa/nins Law (NYCCBL) covers unions- ~J:~t: reprasenC employees ~hac 

are e ~ l o y e d  by an agent7 whose d i rec to r  is  appointed by ~he ~ayor of 

New York C i t y .  The ~ ma~or , , ~ o u s ~ - i n  rJ~e, c ~  CbAC are  under PE33 

~urisdCc~Lon are C3e AFT ~rLch represen~employees (moen17 teachers) of  

the New Yo=k City School Board and the TWU local which represents emploTees 

chat are employed by the Metropolitan Transit Author!C7 (M~A). The M~A 

is a special state ~rvernmenCal unit. 
/ 

26. Fog a descrlpcion and analysis of experience under the NYCC3L, 

see ArvCd Anderson, Eleanor Sovern ~acDonala and John F. O'Eeil!y, 

"Tmpasse Resolution in the P u b l i ¢  S e c t o r  Collective Bargaining -- An 

P~-~--ciun of Compulsory Interest A r b i t r a t i o n  i n  New York," 51 St. John's 

Law ~iew (Sprlng 1977) : 453-515. 

27. Buffalo Teachers Federaclon I Inc. v. Robert D. Helsby ec al., 

United States District Court, Southern District of New York, 435 F. Supp. 

1098, 95 LERM 3231 (1977). 

2S. Buffalo Teachers: Federation~ Tnc. v. Robert D. Helsb y ec al., 

95 ~ 3236 (1977). 

29. Civil Service Assoclac/ou~ Inc. v. Robert D. Helsb 7 ec al., 

United S t a t e s  D i s t r i c t :  Court,. Southern  Dist:rict:  o f  New York,, 439 Y. Supp. 

1272 (1977). 

t 

° 
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30.  Juclse GoeCce_t sca red  char :  

The r e c o r d  b e f o r e  Judse  F r ~  i n  the  Buf fa lo  Teachers  case  i ~ i i c a c e d  

ChaC t h e  J u r ~ d ~ c ~  of  a m~cL-PERB could be ~ i s h e d  r i c h  a dues check-  

o f f  suspension. 

The record before rJ;is coc~' l : ,  hoeever, evidences ~hac this statement is 

simply incorrect, noc only in ira concltusicn about the lay, buC also in its 

h i s C o r ~ a l  s c a c i s c i c a £  ~ r y .  Under the  subs tances1  equ~vaZency s t anda rd ,  

. 1 t  ,d.ui-PERB's a re  requ txed  by t h e  PERB co have the  c a p a b ~ i c y  co impose the  

s ~ s p e n s ~ n  s a n c ~  chroush an ~ c r a c i v e  p r o c e ~ E  l i k e  chaC used by 

r.he PERBo The mlu/-P~ llke the stare PER3, are d/reread to insci~uca 

suspension proceedings when £c appears thac a vlolaclou of the arc has 

occurred... The z~'.ord before Judge ~rankel va~ there/ore er=oueous. ~he 

m/n~-PER3~s are noC required co go co court co impose ~he sus~enslon penal~7; 

cnther, the7 have the same power as the PEEB co couducc admln/scrar.!ve 

heazings and co impose the  sancc iou  chroush Ckac v e h i c l e .  

31. C i v ~  Se rv i ce  Associaciou~ v_nc. v .  Robe.re D. ~ l sb~r  ec a l . ,  

Un£ced SCares D i s t r i c t  Court ,  Soucheru DisC~#.cc o f  New York, 4~9 Y. Supp. 

(1977)o 

32. 

1970, r~uree in 1971~ fou= in 1973, three in 1975, one in 1976, and two in 

1979. 

34.  Copy' of an exhiblC supplied by ~he ciC7 of ~ev York in the case of 

Albert ShamMer v. R~ber~ D. ~elsby ec al., UnlOad SCares DisCricc Court, 

Southern Dis~'Icn of New York~ 76 C IV. 4965 (1979). 

"" 35. See ~ o o l = o C e  31 foE-an e:t-planaC:l.on: of ~hy ~hese employees a~e 

The Buf fa lo  Cour ie r  Express  ( B u f f a l o ,  New York, March 19, 1981): 34. 

Uuder 0C3 Jur~d/cr.~n, ~here were four scrikas in 1963, ~o in 

u n d e r  0C3 ~ u r i s d i c c i a n .  i- 
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36. In 1967 a 12-monr.h check-of f  suspension was imposed, in 1968 the 

period was for i0 =onr.hs, and in 1975 r.he suspension lasted 24 =ouths. 

37. The Board curcenr . !y  has r.he a u t h o r i t y  to p r even t  and remedy . . 

employer or  union i ~ r o p e r  p r a c t i c e s .  In  t h i s  r o l e ,  members of  the  Board 

do judge e.he ac~Lvic.:Le~ of che~.r o r s a n i z a c ! o u .  However, r.he determi~laclou 

of sc=ika penalcles is vet7 different from the accivlties the Board =iSht 

cake co remedy an improper p r a c t i c e :  

always be imposed aga lu sc  the  un iou .  

committed by e i t h e r  parcT.  

In  a d d i c l o n ,  the s t r i k e  penalc7  would 

Whereas, :[~proper p r a c t i c e s  me7 be 

38. Arvid Andezsou, Direcco= o£ the O f f i c e  of  C o l l e c t i v e  Barge /n inE,  

has argued char :  

• . . I am f i r m l y  of  the  op in ion  chac ~he performance of  ~he essen ~c!all7 

p r o s e c u c o r i a l  f u n c t i o n s  e n t a i l e d  i n  the  adminisc=ac ion  of  the  penalC7 

p r o v i s i o n s  i s  i n c o n s i s t e n t  wtCh the  med ia to ry  f u n c t i o n s  which c o n s t i t u t e  

a s i g n i f i c a n t  e lement  in  the  r o l e  of  bo th  PERB and ~he 0CB in  the  per formance  

of t h e i r  f u n c t i o n s  in  the mediaciou p r o c e s s ,  whether  as p a r t i c i p a n t s  or  

s u p e r v i s o r s ,  the  a d m i n i s t r a t o r s  o f  l a b o r  r e l a t i o n s  agenc ies  such as ~he 

OCB or  FEEB n e c e s s a r i l y  ga in  knowledge and i n f o r m a t i o n  vh ich  may be 

c o n f i d e n c i a i  or  p r i v i l e g e d .  We b e l i e v e  i c  i s  fundamenta l ly  wrong co r e q u i r e  

pe=sons who have arced  i n  such c a p a c i t i e s  subsequenCly Co s i c  in  Judsmenc 

of Chose vlCh whom the7 have deaAt: in  cou~:tdence. The d u a ~ c y  of r o l e s  

undermines r.he Cruse n e c e s s a r y  i n  the  medinClon p roces s  and d e p r i v e s  the  

Judsmencal process of Ice assenclal freedom from bias and prejudice. Thac 

is ~hy ~ b e l i e v e  the qu~sCion of p e n ~ l e s  belonSs in  r.he courts. 

q~ 

O 
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~ou ld  t h e r e f o r e  cecou=~.n~ chac i n  any l e e l s l a c i o u  i n tended  ~o c r e a t e  

a un i fo rm sys tem f o r  :he  a d m i n i s t r a t i o n  of  such pertain7 p r o v i s i o n s ,  ~he 

func~ lous  be g i v e n  v h o l l y  to ~he c o u r t s  r a t h e r  ~ m n  to  l a b o r  d i s lnz tes  

s e t t l e m e n t  a g e n c i e s  such as  Pv~3 and 0C5. 

S~atement before the Senate Standing Committee on Civil Service and 

Pensions, State of Nev York, March 16, 1978. 

39. The auchors  a r e  Ludebced Co the  c o o p e r a t i o n  ~0~t we r e c e i v e d  

from PEEB in obtalulng Lhese darm. While the da~a was c o l l e c t e d  by PE23, 

~he authors are  solel7 responsible for Che Interpretation of ~he dace. 

40. An anaiTsis of injunction ex~erien:e under ~he TaTlor Law is 

cont,/ned in J o e l  H. Douglas, "The Labor 7-Junctlon: Enjoining Public 

Sec~OT S~Ik~s i~ ~ew York," 31 Labor Law J ~  (,Tune, 1980): 340-352. _ 

41. Th~ use of  ~he uunber  of  r e n e s o t l a t e d  c o n t r a c t s  as the denomina to r  ~ /  

has  s e ~ . o u s  drawbacks because  sCr~-kes me7 a l s o  occu~ o v e r  c e u r e s e n ~ a t i o u  

issues or du~In8 ~he l i f e  of ~ho c o n t r a c t .  ~ v e v e ~ ,  i n  Ne~ Yore r e p r e s e n t a t i o n  

strLkos were unlikel7 during ~ period because of ~he h/sh level of 

unioniz~rlon and ~ha r epTesen~ac lon  e ~ e c t ~ n  p r o v i s i o n s  inc luded  in  ~he 

~cace '  s l e g i s l a t i o n .  

~2. ~ r u c e  E. K~u~nan, "The Propensity Co S t r i k e  i n  American ~ n u ~ a c t ~ S , "  

In  P ~ o c e e d ~ g s  of  the  30oh Annual HeeC~nS o f  t he  ~RA,  EdUCed b7 Barbara  D. 

Dennis, Dece~e~, 1977, 419-426. 

&3. ~zas A. Kochan, C o . s t r i v e  Bar~"~"$ and I n d u s t r i a l  ..~elaclous 

CEomewood, ILL: richard O. ?..c~7"J.n, Inc., 1980) : 2~9-Z51. 

&~. Alr3ou~h r 3 i s  s~mple i s ~ b i a s e d  toward r e p o r ~ i n g  the  f a i l u r e  o~ 

fac~findln E because i f  a s ~ r i k e  has  o c c u r r e d  then factfindin$ has obviousl7 

f a i l e d ,  t he  p o i n t  yes  a.~'o made about  f a c c ~ m & t n 8  by p a r r i e s  chac had not  

s t r u c k .  

- - .  . . . .  ~ ~ ~; . . ~ - ~ ~  _ . . . . . . .  ,~---j.~-.m: ~ i  ~, ~ , ~ , ~ , ~ .  w ~ - '  - ~'~ ... ~_. • ° 
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65. For an snlys is  of ~ a c c f ~ i n g  fo~: pol ice  a ~  f i r e  employee and 

e=ployers i~  New ~ork p~lo~ co the a r b i t r a t i o n  law, see ~aomas A. ~a=chan, 

~.ordebai .~.~Lrc~L, ~zm.ld G. ~ e n b e r g ,  Jean 3ade=sc~aeide~" and Tod~ J ick ,  

Dispute ~e~o!u~ion Under Fac~flndln~ and Ambi~raclon (New Tor~: ~ ~  

Arbitration Association, 1979). 

b 
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C h a p t e r  V! 

Public Sector StTlkes in Pennsylvania 

Collective barEainlng in the public sector in PennsT!vania has 

special significance because it is oue of the few states ~hat has 

granted many of ILs employees the risht co s~rlke. While the legal 

rlghc to strike in Pennsylvania is 1.imit:ed i n  several import:ant r e -  

spec~st its law represents a close parallel to the private sector 

model. 1 The experience in Pennsylvania under Act 195, which gTanted 

the l / h i r e d  r i g h t  to st.-'i~e to a l l  p u b l i c  employees except p o l i c e ,  

flrefighters, Euards, and court employees, provides a rare opportunity 

to evaluate the impact of legal public sector strikes on the public, 

emploTe~s, employees, and unions. 

PennsTlvania can therefore serve .as a control or treaement group 

in a scud7 that compares s~rlke experience across different states. 

The state is aleo of interest because it confronts a uu=ber of practical 

p o l i c y  problems for which there is lltr.le other public or private 

sect.or experience. Few other public sector Jurisdictions have con- 

fronted many of  these issues because few other states have such an 

u~restricted right to strike. Nor is prlvate sector experience a 

reasonable Eu/~e since strlkB costs bet'aeen the public and private 

sectors are so different. 

The most dramatic example of the cost differences can be found 

in teacher strikes. In the private sector, employees who strike 

lose one de7 of income for each st=ika daT, less whatever incc~e the7 

obts/n ~rom alternate empl~ment and union st-zike benefits. In 

Pennsylvania, the state nandates a lSO-day ~ teach!n~ year so 
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that teachers who s~Tike usually lose ou!y the difference in pay 

between chelr scheduled school days and the i80-day m/n/mum. 2 

They lose acbilr.lonal pay only if the school district hires subscIva~as 

or decides mot to meet the 180-day requirement. 

The costs of a strIEe for uhe employer in the private secuor 

are the foresone pEofi~s from lost sales. By cou~cas~, Pennsylvania 

school boards have local revenues which are noc directly affected 

by the s~rike. The state also continues ~o provide s~ate aid ac- 

cording to a complex formula based in part ou the district's ac~o~l 

ex~end/L~.u:es. When a s~l-ike occurs, state aid is reduced in ~he 

next year onl? if state money was saved as a result of the strike.- 

If all strike days are rescheduled, there is no savinEs and con- 

sequently no reduction in state aid in ~he next year. The state has 

had to decide if ~be school day requirements and aid payments offer 

proper intent_Ires for the parties to reach an aEreement without a 

strike. ~ile ocher states have had to  confront chls question, i~ 

has usually been in the context of il!eEal st-zlkas. This and several 

o~hez policy issues will be discussed latex in ~he chapter. 

~ U 

Collective Bar~ai-~nE and Strikes in Pennsylvania 

New York, beE@a/m/ha by public employees in Pennsylvania 

is widespread. In the s~ate Eovernment, 66 percent of ~he employees 

were included in bazsalning units in 1977. This is significantly 

greater than eha uaLional averase of 23 percent. Among all local 

govezmmante in Pennsylvania, 59 percen% of a l l  em~loyees are included 

in bargainlng units, while ~he comparable fiEure for ocher states 

is 41 pexcent. Table i su=marizes the uniou msmbership and r_he 

f 
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• c=ncrace ~ S e  for Pennsylvan/a bF d/fferenc functional areas 

and types of ~vernmenC. 

As the lower half of Table 1 shovs, mac on17 are a larEe peccenn 

o f  Pe=~sylvaz~La employees ,  o r E E n i z e ~ ,  bun co.I.lec~.ve bal-~a/n.tng i s  

c~on to alnosc all sizes of county and school cLtsEEicn governments. 

The percenn of governments with an least one bargaining unlu is 

l a r s e r  c h a t  t h e  p e r c e n =  o f  a l l  e m p l o y e e s  i n  c ~ m ~ y  and s c h o o l  d i s -  

t ~ i c t  b a r g a i n i u g  u n ~ L s ,  The h i g h  e m p l o y e e  c o n t a c t  c o v e r a g e  r a t e  

- ~ t  be  e x p l a / n e d ,  e h e r e f o r e ,  by b a r g a i u i ~  a=oug ou17 a f e w  

l a r g e  c m m ~ t e s  o r  s c h o o l  d i s c - i c e s .  For  m m i c i p a l i ~ / e s  and t o v u s h / p s , .  

~he d i s c r e p a n c y  bet -aeen ~ e  two figures suggests chac b a r g a i n i n g  i n  

1977 v a n  more  ca=non i n  l a r g e  c / ~ e s .  

S ~ a n i s r _ i c s  on p u b l i c  e m p l o y e e  s t r i k e s  i n  ~he s t a t e  a r e  a v a i l a b l e  

fl'om a number of sources. The Scare 3urean of Y~dlation has collected 

s t r i k e  s t a n i s ~ I c s  s i n c e  1974;  a s  p a ~ t  o f  i ~ s  d a t a  on ~n~ck s t o p p a g e s  

for all public sector sCrlkes, the U.S. Bureau of Labor SC~.nlsclcs 

has published Pennsylvania p u b l i c  sector dace since 1958. Using 

these sources, we have couscructed Table Z which ~rlzes scrlke 

a c n i v i n 7  for 1974 1:o 1978. (The tona l  number of scrlkes for years 

pTlor t o  1974 were shown in Table i of Chapter  LZ). 

The first column of Table 2 gives the tonal number of strikes 

for each year. The figures iu the total column report the Census 

and ELS ~aCa. These two figures do non agree because the Census 

figures a~pl7 to an 0ctober-I t o .  September  30 year, wh/le the BLS 

dana r e p o r t  c a l e n d a r  y e a r  t o t a l s .  • IC s h o u l d  also be p o i n t e d  ouc  

chat the breakdown by funcnlons sum to a number treater chat the 
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State Government 

Iltghway~ 
I L 

Public Welfare 

llospltals 

Pol ice .  

Local Governments 

Education 

Highways 

Police 

Fire 

Public Welfare 

Table VI -1 

Un ion iza t i on  and Cont rac t  Coverafie tq  Penney!vgnia  a 1977 

Public Sector Unionization in Pennsylvanla a 1977 

Organized Employees 
as a g of 

Pulltlme Emplo~aent Fulltlme'Employment 

127,555 60.9 

18,265 70.8 

13,096 62.8 

29,023 71.1 

4,794 86.6 

324,332 65.4 

182,176 75.0 

11,067 43.2 

23,421 76.5 

6,805 87.0 

16.342 34.3 

g of FulltJme 
Public Employees 
Organized in other 
S t a t e s  

36.5 

50.1 

35.9 

46.8 

44.6 

50.9 

60.5 

35.5 

52.9 

72.4 

38.8 

o 
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Table vz-z~ (cont.) 

Contract Coverage by Government Type In 

Pennsylvantam 197 ! 

Type O f Gover~ent 

State 

of Al l  ~lployees 
In BargatnJn~qUntts 

of Employer ~ th  
at Least One Bargain!n9 UnJt 

66.0 100. 

County 31.6 57.6 

HunJclpallttes and 
[ownshJps 52.8 15.9 

School dJstrtcts 67.6 9|.6 

Sourcez U.S. Bureau of the Census, Labor-Hanagement Re!at~ons fn ~a t~and 
Local Governme.nt.s, 1977, Varfous tables. - " " - 
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Year 

1974 

1975 

1976 

1977 

1974 

1975 

1976 

1977 

Table V I - 2  

Public Sector Strtkes !n Pennsylvania, 1974-77 

Education- Education- 
Total a,b State Gov't Local Gov't Teachers Non teachers Poltce 

80/78 2 78 35 37 - -  

105/107 1 80 53 39 - -  

88/93 - -  88 48 41 1 

67/59 2 65 38 30 - -  

Highway and Public 
F t re f |gh ters  Sanitat ion Helfare Othe.___.re 

- -  lO 2 14 

- -  13 3 19 

- -  15 4 17 

I 9 I 16 

a. The f t r s t  number tn the to ta l  column and the res t  of  the numbers tn the table are from the Census 
publ icat ions.  The second number tn the to ta l  column Is from Bureau of Labor S ta t i s t i cs  data. The 
discrepancy tn the to ta l  column ts because the Census data refers to an Oct 1 - September 30 year 
whtle the BLS f igures  are calendar  year to ta l s .  

b. The f igures tn each row do not add up to the tota l  f igure because a s t r t ke  involv|ng more than 
one funct ional area in a government Is counted under each funct ional area .  

b# 

a 4~ ~ 4 • 
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values in the ~o~al columns. This occurs because a single s~rlke 

is counted under more ~nan one func~4-oual category if enrg!o7ees in 

more ~nan one func:ional area of the governmeu= ?artlclpaced in a 

s~-Ike. Host s~l'Ikes in Pennsylvania have been in school dis~rlccs, 

and most school dls~T.ict s~rikas were bY teachers. Outside of 

education, scrlkes b7 highway and sanlrmc!on employees were ~he most 

frequent° 

Furnher details on ueache= scrlkes in Pennsylvan/a over ~he past 

decade are sho~n in Table 3. Over ~he ulna school years from 1970 

co 1979, an average of almost 34 teacher s~i~es occurr~ed each year. 

The mean and median s~Tika length for teacher s~rlkes has increased 

in recenu years: while ~he number of strikes peaked a~ 53 in 1975- 

1976, ~he stTikes since ~hen have been longer. Mos~ teacher s~rlkes 

lasted less ~han ~ ~eks (before the 1976-1977 school year). 

After 1975-76, however, half rue s~rlkes in ~ach 7ear lasted a/mos~ 

four  school weeks or more. 

The number of scrlkes in ~hese years are ~Ifflcult co compare 

co chose in o~her s~at~s because rue7 may reflect widespread barzain- 

ing r a ~ h e r  than rue l e g a l  r i g h t  ~o s c r l k s .  To c l a r i f y  r.hls i s s u e  

a table of srrlke probabilities ~as cons~'uc~ad for Pennsylvania 

and rue res~ of the nation ~or 1973-1977. In ~hls period, abou~ 23 

percent of all p u b l i c  sector s~r ~-/ms in ~he aaron occurred in 

Pennsylvanla. The st-rlk~ probabilities chat correspond to ruese 

~igures are shown in Table 4. Ou~slde of Pennsylvania, a governmen~ 

vlru a labor ralaclons policy ha~ a .0328. chance of experiencing a 

scr.lke; in Pennsylvania the probabillc7 was ~hree t~Jnes as ~reac, 
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Table VI-3 

Strikes by Teachers in 
Pennsylvania, 1970-19/9 

4 (  D 

School Year 

Number Mean Median 
of S=rlkes LP_n~th (Days) Leu~:h (DaTs) 

1970-71 35 7.9 8.5 

1971-72 29 10.1 9.0 

1972-73 36 14.5 8.5 

1973-74 30 9.4 6.0 

197¢-75 37 7.6 6.0 

1975-76 53 12.6 9.0 

1976-77 42 18.1 19.0 

1977-78 24 16.3 !8,0 

1978-79 1_..9.9 17.2 I8.0 

Totals 305 

Average 
1970-79 33.9 12.6 9.0 

Source: Constructed from data provided by the Pennsylvania 
Department of Education, Teacher Strike Report, 
1978-79. 

j J  
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0 
i J, 

10/73-9/74 

10/74-9/75 

• 10175-9]76 

10/76-9/77 

Hean 

Number 
-of  strtkes 

391 

385 

289 

4]8 

371 

Table V [ - 4  

~trlke Vcoj)eqsttlea l~Pennaylvanla and 
tlie Rest of the U.S, e 1973-1976 

The U.S~ OyLs~de of pennsylyanla 

Strike/ 
Gov't w/IR 

Policies 

.O364 

.0351 

.0252 

.034A 

.0328. 

Strikes/ 
Contractua] Agreements 
that Became Effective 

.0340 

.1321 

.0224 

.0330 

.0302 

Strikes/ 
Bar~alntn 0 

Units 

.0200 

.0174 

.0123 

.0150 

.0159 

4:" 
U~ 

I , 

t 
J 



l able Vl-4 ~.~. 
(Continued) 

Humber 
Of Str|kes 

10/73-9/74 80 

10/74-9]75 lOS 

10/75-9/76 ~ 88 

10(76-9/77 67 

Hean 85 

rgnn;ylyanla 

Strike I Strlkes I 
Gov=t wllR Contractual Agreements 

Policies t!~at Became Effect1¥e 

.0892 .0840 

,1155 .1123 

.0920 .0878 

.0167 .0694 

.0833 .0882 

Strikes I 
Bargatntn9 

Units 

.0596 

.0609 

.0522 

.0308 

.0504 
t ~ 
4 >  
O~ 

Pennsylvania str ike propensity/ 
Rest Of U.S. propens l ty  

;2291 2.692 2.921 3.]70 

.Source: Constructed from data tn U.S. Bureau of. the Census, 
Labor-14anagement. Rel.ations in State and Local Governments, various years. 

/ 
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o¢ a.lmosC .09o As t h e  second  and t h i r d  colmnns  show P e s m s y l v a n i a  

mui t h e  nard-on a l s o  d i f f e r  f o r  t h e  pcobab t .T i cy  chac  c o u c r a c c  n e g o c i a -  

C:tona v L l l  r e s u l t  i n  a s c r ~ c e ,  o r  c h a t  a b a r g ~  un~C ~ be  

AlrJ~ough s t r i kes  were more frequent in Pennsylvania over :he 

enLire period, there was a sisulflcant drop in this relative fre- 

quent7 i n  1977. Lu the year endin8 September, 1977, a l l  ~he prob- 

abil£Z/es foe Pennsylvania were abou~ ~rlce ~e nat/oriel avera&e; 

in ~he ocher yeazs, the probabilic7 raLios were siEnificantly 

EreaCa¢o There are undoubtedly a variety of e~planaclous for C/LiS 

chanEe. One imporCanc factor may have been ~he Governor's Cccznd.sslon 

SCudT~ undertaken in December, 1976 co invescisate ~he expe~ience 

the Act 195 and /~=C 1 I i  and ~eco~end changes in  ~.he law. When 

r.he co~misslon was a p p o i n t e d ,  t h e  p a r r i e s  to the b a r g a i n i n g  process 

undoubtedly expected chat ~ impact, of ~he legal rlght to s~-Ika 

~ m l d  b e  a key  a r e a  o f  I n v e s t i E a t i o u .  To m / n i ~ z e  r.he p o s s £ b i ! i ~ /  

o f  c , ~ L t f i c a r ~ L o n  o f  t h i s  r i g h t ,  t h e  u n i o n s  may h a v e  t r i e d  to  

mode.ra te  r .he i r  s t r i k e  ac t :L~ l t7  d u r i n g  r.he s t u d y  p e r i o d .  

A s ~ cend  e x p l a n a ~ o n  f o r  r.he d rop  i n  r~e  probabLl~.c7  would  

suEEesC a ~ore permanent decline. W~.ch addlclonal strike experience 

t h e  p a r r i e s  realize ~ h e r e  i s  l e s s  Co ga:Ln from a s ~ i k ~  and a r e  

P.hen less  ~ e i t he r  co s t r l l ~  or be  s~ 'uck.  The couC/nual 

d e c l i n e  i n  r e a c h e r  s t r i kes  since i975-76 s u p p o r t s  ~ i n c e r p r e c a -  

~on. 4 

b l C h o u s h  t h e s e  s t a t i s t i c s  show ~ c  s t T i k e s  were  more E requen t  

in Pennsylvania cJ~an In o c h e r  s t a t e s ,  they do n o t  necessarily 

.-° 
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ind/cate a fa i l u re  of Pennsylvania's co l lec t ive bar~a /n i~  p¢ocess. 

Rather, ~hese propens i t ies  are. what might be expecte~ in a legal 

envlro=ment where the strike is ~he primary me~hod of resolvlnE 

publ/c sector disputes. If teachers are not ~.ncluded, :he pro- 

pensiEy of the s~ate's public sector employees to strike is com- 

parable to that for pc-lvate sector employees and ~he use of compulsory 

in~erest arbitration fn a~ least one state. 

Table 5 compares Pennsylvania strikes as a percen~aEe of 

negoLiated contracts with a similar figure for ma~o¢ coLlecti~e 

bargalnin 8 agreements in the private sector and the propensities 

of ~iscousln police an~ fire bargaic/~g unlts to use arbitration. 

The to~al Pennsylvania percentage is high relative to srrlke pro-  

pensi~es in other public Jurisdlc~ious which outla~ the st-ri~a and 

p e n a l i z e  the  p a t t i e ! p e n e s ,  but. iC L~l~ess~:han :he cocTesyon~ing 

private sector fiEure for major collective agreements. The ~ennsylvania 

percen~ase is a/most half ~hat of :he esr~J~ted arbitration figure 

fo¢ ~isconsin p o l i c e  and flre employees. 

F i n a l l y ,  the  nae_~.onal average fo r  :he. p c o b a b i l i t 7  of  a p r i v a t e  

secto:  s ~ i k e  is  love :  ",.ham a l l  ~ r e e  measures -- ~han the to~ml 

s t r l k e  p ropens i t v  i n  Pennsylvania, than the arbi~rar . !on percentage  

i n  ~ i s c o n s i n ,  and then s t r i k e s  by  ma~or p r i ~ a t e  s e c t o r  bar~aininE 

u n i t s  in  Pennsylvania. Using data on FMCS not lce requ/remeuts, 

Eachan reports ~hat 2-3 percent of ne~oT_lated agreements in e-he 

private sector ended in a s nrlke. 5 By comparison, lesal scrlkes 

in Pemms~lv~L~ are far ~ore frequent. However, as the l a s t  t~o 

columns in Table 5 show, :he h ~  scrlka" probabili~/es in Pennsylvania 

f 

P 
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Table VI-5 

Strikes Propensities In Pennsylvania, the Private 
- 5 ~ - ~ d - / T r - b - T t - F ~ p e n ~ 1 t l e s  in t J ~ .  a 

Private Sector b Interest Arbl tr~t ion c 

Year To ta l  

1954-1975 .1275 

1974 .297 .1360 .0964 °0840 

' 1975 .153 .1494 .1352 . ! I 2 3  

1976 N.A. .1848 .1919 .O87B 

1977 N.A. .1359 .1777 .0694 

1974-77 tt.A. .1524 .1463 .0882 

a,  

b. 

Pennsylvan|a Strikes 

Sch.  DtB¢. Ocher  GovSC 

.1232 .O444 

.1460 .O735 

.IO97 .O595 

.O911 .0500 

.i177 .0564 

These propensities were calculated by dlvtdlng tile number of 
ttmes the procedure was used by the number of negotiations. 

These estimates were taken from nruce E. Kaufman, "The Propensity 
to Strike In American Hanufacturtn9." Proceedings of the 30th 
Annual Ntnter Heettngs of the IRRA edited by Barbara n. Dennis, 
December, 1977, 419-426. 
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Table Vl-5 
(Continued) 

C. Two estimates of the propensity of the parties to use arb i t rat ion 
were calculated using two d i f ferent  estimates of the number of 
negotiations. The f i r s t  estimate is taken frem Craig A. 01son. 
"Final-Offer Arbi t rat ion in Wisconsin after Five Years," Pro- 
ceedings of the 31st Annual Heettng of the Industrial Re]atlons 
Research Association, 1978: 111-119. The second estimate is 
based on the total  number of f i r , f i g h t e r  (62) and law enforcement 
or security employee (182) bargaining units in the state as re- 
ported by the 1977 Census of ~overnments, I t  was assumed that the 
proportion of cont r~ ts  negot~ated--n tfiese units correspond to 
the average percent of contracts negotiated In the illsconsln public 
sector for each of the years. The percentage was multiplied by 244 
(62 + 182) t o  o b t a i n  an e s t i m a t e  o f  t h e  number o f  n e B o t l a t e d  c o n t r a c t u  

f o r  e a c h  y e a r .  

0 
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are l a rge l y  explained by =he high s t r i k e  propensi=~es in  school 

districts. Among c~her public employers, the average propensir7 

i~the period 1973-77 was sl!ghtl7 above 5 percent, uhereas ~he .. 

probabillr7 of a school district strikes ~as 9 percen~ or =ore. 

The 5 percent is subs~antially below ~he arbitration probabi!it7 

in Wisconsin, and below the probability for s~ri~-s affecting major 

agreements in the private sector. The hiah s~rike propensities in 

school districts can be explained by "the state educar/on requirements 

and school aid formulas d/scussed later in ~hls chapter. Thus, 

outside of educaclou, legal strikes in Pennsylvania are uoc chat 

--,ch more c~on ~han ~he 2-3 percent figure calculated by Kochan 

for ~he entire private sector. 

The Legal Fr~ ,wor~  for  Resolvln~ Disputes in Pennsylvania 

Before 1968, .=ubllc employee bargainlng in Pennsylvania was 

regulated by the Public E=ployee Ac= of 1947. The law was similar 

=o legisia~ion passed in many s~a~es after WW I!. ~t allowed col- 

let=lye barg~inlng, did not establish a duty to bargain, and pro- 

h/hired ~he s~.-ike. In 1968, the state passed Ac~ ill which es~ab- 

llshed collective bargaining r~-gh~s and Interes~ arbitration for the 

6 
police and fire em~loTees in the s~ata. In 1970 Act 195 was passed 

which covered oe~her public em~loTee groups: all covered em~loyees 
7 

had ~he rlgh~ to bargain and most had the limited right to scrike. 

Act 111 prohibits s~rlkes by police and fire department employees 

and subsr.i~u~es interest arbitra~iou. -An analysis of the arbitration 

experience under ~h!s Ac~ is beyond the scope of th/s study. The 
8 

reader is referred ~o several studies of ~ arbi~ranlou experience. 
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I t  i s  wor th  n o t h i n g ,  however ,  ~ha~ ~h i s  s t a t u t e  has  been  e f f e c t i v e  

in preventing strikes. Over the three-year period, 197a to 1976, 

only three police Or fire department strikes were reported by the 

Bureau of Labor Statistics. These figures are in sharp, contrast 

to the large nu~mher of legal str~kes under Act 195. In addition, 

as we show in Chapter X, pol/ce and fire employee stT.ikes in 

P~ylv~o/a an~ the other ~o states with arbitration, New York 

and Wisconsin, were less frequent than strikes in the three states 

we studied that did not have a dispute resolution procedure for ~.hese 

employees. 

Under Act 195, guards in prisons and mental hospitals and 

court employees essential to court operations ~have the right to 

use interest arbitration. The o the r  covere~ pub.Lie employees enjoy 

the right to strike after the other dispute resolution procedures 

of the statute have been exhausted "unless or until such a strike 

creates a clear and present danger or threat to the health, safety, 

or welfare of the public ..."9 

In addition to the limitations on the right to strike, public 

employees not engaged in a lawful strike, who refuse to cross a 

picket line are consldered to be engaged in a prohibited strike. 

PubLic employees and their labor organizations also commit an unfair 

labor p~actice if they participate in a strike, boycott, or picket 

against a public employer on account of a Jurisdictional controversy. 

Furthermore, a public employee union and its mombers cannot partici- 

pate in a s~rike or boycott-for.secondary boycotu purposes, and a 

nonccr~ified union cannot, engage in a strlke or boycott for recogni- 

tlon purposes. Nor can an unfair labor practice by the public employer 

4 

> 

~h 

f 



•°- 

° 

.. . 

~. "." 

F ~ 

153 

LO 
be used =o Justify a prohiSi=ed strike. 

if a public employee refuses =o comply wlch a lawful court 

orde r  f o r  v i o l a = i o n  of  =he a c t ,  s t r i k e  p r o v i s i o n s ,  =he employer 

11 
shall i n i t i a t e  an acr~ion for couten~t. A public e n ~ l o y e e  is 

subject I:o =he following penal=ies when he or she is found gx~iicy 

of couten~t in re~usin8 co comply vi~h a lawful court order: 

(1) " s u s p e n s i o n ,  demotion,  or  d i s c h a r g e  at: ~he d i s c r e n i o u  of  ~he 

pub l i c  employer ; "  and, (2) " f i n e  or  imprisoumen~ or both"  aC =he 

~iscre=iou of  =he court. Public em~loyees cannot  receive ccmpeusa~iou 

from cha public em~loyer for the period they ensase in nny strike. !2 

A union found in contempt of a lawful cour~ order me7 be 

punished for each de7 of contemn= by a fine fixed a~ the discretion 

of t h e  Court. 13 In f~-xln8 the amount of =he fine or t e r m  of Im- 

prlsoumen=, "=he couz~, shall consider all =he facts and circumstances 

directly r e l a t e d  co =he contempt i n c l u d i n g  but  no t  limited co: 

(I) any unfair practices committed by the public employer during 

=he collective bargaln/n8 pro cessess; (2) the extent of =he wilful 

defiance or resistance to =he court's order; (3) the impact of the 

strike cu the health, safe~y, or welfare of the public, and (4) the 

abilit7 of ~he employee organization or =he employee to pay =he 

fine in~osed. "l& The par~ies me7 request the court to reduce or 

15 
suspend an 7 fines of penalties imposed. 

It is imporr.~nt to notice that the Injunction standard uses 

"health, safety, or welfare" rather ~ "and welfare." The use 

of "or" has been interpreted co mean t~au a "denser or threat to 

the public's welfare is sufficient to enjoin a strike. This standard, 
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~here/ore, is more restrictive ~ Ehe al~.eTuaclve lanEuase because 

a ~hreac ~o welfare is much easier to prove than one ~o health or 

sa/e~7. $urpr~sinEly, ~he precise s~andards for the issuance of an 

inJunc=ion have been enunclaced in only a very few coot= decisions, 

most of ~hem in ~he cou=ex~ of school s~rlkas. 16 This may be 

because most s~rikes in ~he s~ace have been b7 teachers. Z~ could 

also be due ~o ~he fac~ ~hac ~he Impac~ of a teachers' s~ike is 

Inheren~17 a sensitive issue. Based on the court cases which seated 

an injunction standard and on In~ervlews conducted wi~h school and 

• union officials, mosC of ~he inJunc=ions issued have been based on 

~he uel~are rather ~han ~he health and safe~y standard. 

When ~he cou~s have applied the inJunctlon s~andard, ~hey 

have concluded chat in enaccin8 even a 1 /mi~ed  right ~o s~Ike, ~he 

leEisla~u:e recognized ~hac public inconvenience is the natural 

cesul~ of a s~Ike. The courts reasoned that ~he leEisla~tre did 

no~ In~end inconvenience ~o be a sufflc/enu 8rounds ~or an inJunc- 

~Lon. As the C~ouweal~h Couru no~ed in Armst-:.on~ Education 

Association v. z~"ms~o~R School Dis~rlc~: 

The disrupt/on of routine adminlscra~Ive procedures, the 

cancal/~ion of ex~racurrlcular activities and spor~s and 

or.her such  difficulties a r e  most cer~a/nly inconvenlenc 

for ~he public, and especially for scudenEs and ~heir 

p a r e n t : s .  3uC r.hese p r o b l e m s  a r e  i n h e r e n u  i n  ~he v e r y  

- - c u r e  o f  an7 s ~ i k e  by s c h o o l  r e a c h e r s .  I f  we w e r e  ~o 

sat cha~ such inconvenience, which necessarily accompan7 

any s~rlke by school • ~eachers ~rcm i~s very inception, 

are proper 8rounds for eu~oinln8 such a s~ike, we would 

• ° 
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i n  fa~= be n u l l i f y i ~  v.h~ ~J~hc ~o s~ : i ke  t ranced ~o 
17 

school  t:eachers bY r.he l eg i s l acu=e  i n  Act: No. 195. 

When, howeve r .  ~he ~o¢~1 e f f e c =  o f  a s ~ r i k e  r e a c h e s  t h e  p o i n t  

~ e  i~  ~ e & ~ e ~ s  p u b l i c  h~s~F~, s ~ e L 7 ,  or  v e . ~ e ,  i~  may be 

e n ~ o i n e d .  T h i s  means ~hac a s t r i k e  ~ay  b e g i n  as  a l e g a l  s ~ r l k e  and 

become illegal as the impact of the scrlke Inteusifias. The lesal 

sCrlk~ de~erminar.lonj which is maxle ~ a case bY case b a s i s  when an 

e B p l o y e r  p e t i t i o n s  a c o u r ~ - f o ~  an i u J u n c r . t o u ,  was e l a b o r a t e d  on i n  

the case of 3=Istol Townshlns Education Association v. School 

D~.rectors of 3riscol To~rnsh!R. 18 In chls case ~ha Co~on~ealCh 

Court considered 17 items relied on by a lover court vhen it issued 

an InJuncclo.. The ic~=s include~ Ch~ £ollmring: denial of educa- 

c~on to local students; injury-t~ ~0rklng mothers vlch school-age 

c h i l d r e n ;  i n a b i ! I c y  of  uhe. ~ . ~ c ~  to. m~et  £he ~ e q u l r e d  number 

o£ i n s t r u c t i o n a l  d a y s ;  l o s s  o f  s t a t e  a i d ;  l o s t  ~ a g e s  co l a i d - o f f  

n o u s ~ c l k i n ~  s c h o o l  d i s t r i c t  e m p l o y e e s ;  c.he i n ~ e r r u p c i m -  of  s p e c i a l  

educa r~ou  p roEra= a  f o r  h a n d i c a p p e d  sc~den~ and o c h e r  E=oups;  i n t e r -  

r u p t / o n  o f  a d u l ~  e d u c e d / o n  p r o E r a m s ;  ~he p o s s i b l e  a d v e r s e  i m p a c t  on 

a d m t s ~ i o n  c h a n c e s  of  c o l l e s e  bound s e n i o r s ;  and ,  t he  c u r ~ a i l m e n ~  o f  

a v a r t e c 7  o f  e x ~ a c u r r t c u l a r  a c ~ v i ~ i e s .  ~ u  i ~ s  r e v i e w  of  a l ower  

19 
c ~ u ~ ' s  d e c i s i o n ,  r / ~  C c ~ u ~ l r ~  Cour~  u p h e l d  ~he inJunc~ . ton .  

The p r e c i s e  L ine  b e ~ e e n  a l e s a l  a n ~  i l l e g a l  s ~ r i k e  r e m a i n s  

f u z z y  and w i l l  become c l e a r e r  o n l y  w i n h . a d d t ~ / o n a i  i n J u n c n i o n  p r c -  

ceedluss. The few cases which have c o n s i d e r e d  some of the icems 

in the Brls~ol c a s e - h a v e  sussesced chat some are umch more i=porcant 

than ochers. The ~ most ~mporcant se~n co be the impact of a strike 
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on s ~ t e  a i d  and ~ e  1 8 0 - ~ y  ~L~L~,= s ~ o o i  year  re~d_c~me~C. I n  

~be 1972 case c i t e d  above, ~=s~-:on_K. School D i s t r i c t  v .  ~Tms~ong 

EducaLion A;socia~/on ec al., ~he Comnou~ealth Court stated in 

dict~un i . e . ,  i n  a f o r m a l  s t a t e . e r i C  on an i s s u e  noc  c e n t r a i  co t h e  

c a s e ,  t~ulC: 

The d a n g e r  c h a t  the district will lose state subsidies 

because of a strike would be proper grounds for enjoin- 

lug a strike if such danger "were clear and present." 

And, although it is not certain that subsidies will in 

fa~t have to be wlthheld because of the strike, in is 

possibility tha~'~"~"oC be ignored. Zf the strike 

lasted so long, therefore, that its continuation would 

make it unlikely chat enough days would be available- to 

make up the 180 required (days), the .teachers could 

~t'operly be e n j o i n e d  f rom conr_Inu/ng it ... If s strike 

is Co be e n j o i n e d  on the basis ~hac insufficient make- 

u p  t i m e  a c t u a l l y  w i l l  e x i t ,  ~ s t r i k e  muse a t  t h e  v e r y  

l e a s t  h a v e  r e a c h e d  t h e  p o i n t  where  i t s  c o n t i n u a t i o n  

~ u l d  make i t  e i t h e r  i m p o s s i b l e  o r  e x t r e m e l y  d i f f i c u l t  

f o r  the d i s t r i c t  t o  maba up enough Instructional days 

Co-meet  the-subsi~7 r e q u i r e m e n t  v i c h i n  t h e  Lime ~ail- 

20 
able. 

The i n J u n c C i o u  s ~ a u d a r d  a n d  i t s  r e l a r _ t o n s h i p  Co- the  s~ate's 

e d u ~ m ~ o n  s t a n d a r d s ,  A ~  195,  a n d  t e a c h e r  s ~ - l k e s  are  a n a l y z e d  i n  

a s u b s e q u e n t  s e c r / o u  o f  t h i s  c h a p t e r .  

2' 

~a 
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The Impact of Act 195 ou Strikes 

Based ou strike data since 1958, =he impact of Act 195 appears 

=o be quite significant. Table 1 in Chapter II shows =he =oral 

aumber of s=rlkes in Pennsylvania and the other 49 s~ates. Public 

sector s=r±kes in Pennsylvania were infrequent through the 1960's 

and increased dramatically after 1968. From 1960 through 1969 the 

BLS reported an average of 7.2  strikes per year in Pennsylvania. 

From 1970 through 1978 =his average increased to over 73 strikes per 

year. 

To analyze che impact of AcC 195 on =he number of strikes, a 

regression was performed of the number of strikes in Pennsylvania 

for each year from 1958 to 1978. The independen~ variables in the 

equation ,#ere the number of s~rikes in the public sector in =he ouher 

49 s~ates, a linear tlme-trend variable, and a dummy variable =_ha= 

assumed a value of "i" for all years after 1969. l'his dummy 

variable, which corresponds to ~he passage of Act !95, provides an 

estimate of the impact of Act 195 on the number of s~rikes after 

controlling Eor the other variables in the equation. An OLS 

regression and a c~-s=ep Cochrane-Orcutt procedure were used. The 

latter technique corrects for first order autocorrela~ion. The 

following estimates were produced: 

• O L S  : Strikes * -7.9342 + 2.1742 t~m - .00325 strikes 
(.9017) (1.339) (.0057) 

+ 44.5245 Post-69 
(3 .273)  

N ~, 21 ,  D . W .  " 2.2211 
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C-O: Scrlkes = -6.1309 + 1.5602 clue + .01 strikes 
(.7002) (1.557) (.1902) 

+ 42.1316 Post-69 
(3.245) 

N - 20, D.W. - 2.2524 

Absolute t-values in parentheses. 

I= each of the equations, the post-i969 dummy variable is 

scacfstically signlflcanc aC conventional levels. The Cochrane- 

Orcutt estimates imply that there were an average of 42 more strikes 

per year in Pennsylvania after the passage of Act 195. If the OLS 

estimates are used for the number of strikes chac would have occurred 

without the law, then Adaddi=ional strikes would have occurred-- 

a 150 percent average increase in the annual ~umber of strikes 

because of Act 195. 

'/ella it is r.em~r-ing t o  conclude r h a c  the legal right to strike 

increased the propensity of represented employees in Pennsylvania co 

strike, ~he pre- and post-law comparison may be overstating the 

difference for chree reasons. First, ~he law may have increased ~he 

amount of bargaining in the state so chat after 1971 there were more 

opportunities for strikes co occur. Second, after the law was passed, 

bec~er strike repor:ing may have resulted from ~he more active role 

in public sector labor relations of state agencies (Bureau of Media- 

tlon Services and Pennsylvania Labor Relations Board). Third, while 

~he average number of strikes increased after ~he law, the u~ward 

trend in the number of srrl-kes began in 1969, before the law was 

"passed. in fact, proponents of- the 1970 law arEued before =he 

!eEislacure thac the bill should be passed because of =he large 

_ . : . . .  ...- 
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increase in public sector strikes in the lace six:des. The presumption 

was :hat the law would decrease scrlkes by providing a set of rules for 

:he bargalnin~ par'~ies. Despite these qualifications, it is difficult 

co discount the entire difference between the pre- and post-law strike 

figures. The leBalization of a right to strike provided a bargaiRing 

framework P.hat was at least as conducive to strikes as the pre-law 

envlronme.u~. Cer~alxtly, compared co mos~ o~her sta~es, ~he strike 

Costs Co employees "~ere si~nlficantl7 lower after 1970 in pennsylvania. 

Teacher Strikes I .%ct 195, a_-d State Education Requirements 

The teacher strike experience deserves additional attentiou 

because of the co,lax interaction between teacher bargaining, Act 

195, make-up days, and the state educational requirement. SPate law 

in Pennsylvania requ±res that each district provide 180 instructional 

student days each fiscal year. 2! A long stri~e in the fall may 

prevent a district from meeting the required minimum school year. if 

this requirement is uoc met, the district will be unable co meet the 

instructioual mandate of the scare and may lose its state subsidies. 

This possibility has been viewed as a threat to public welfare and 

grounds for an injunction. 22 

The 1SO-day requirement has served as a basis for an injunction 

when an employer seeks one to ensure that the district meets the 

requirements. No injuncr.lon is likely, however, if an employer decides 

not co seek It. In one strike a local taxpayer from a struck district 

tried unsuccessfully to force a district co reschedule lose school 

days to meet the 180-days reguirement. The court s:ated that: 



~60 

...The Legislature's direction that schools shall be kept 

open !80 days of course means thac school board shall schedule 

and attempt ~o provide for school sessions of this dur%- 

Lion. Boards are not, however, thereby required to do elcher 

the impossible or the impractical in circumstances uot "~i~h- 

in their control. There are many reasons why, having 

scheduled ~he required number of instructional days, ~ha 

board may be unable co provide them, one of ~he ~os~ ob- 

vlous which Is the strike action by its employees sanc- 

tioned by the Public Employee Relations Act, Act of July 23, 

1970. 

...~oards muse schedule 180 days and provide ~hls number or, 

if unavoidable cause prevents, amend the schedule so as co 

=___provide as many days as sound educational practice would in- 

dlcace. In this determlnaclon, the professional adminlscra- 

tots' opinions should have ~he greatest weiEht. 23 

The kmowledge thac  a Board w i l l  seek an i m J u = c t i o =  to  and a s t r i k e  

appears to have had the effect of causing or prolonging some teachers 

strikes. This is due to the strike's min/mal economic impact on the 

teachers. Evidence supporcin 8 this conclusion is shown in Tables 6 and 7. 

In Table 6, the strike propensities are shown for reacher bar- 

gaining units, nonteacher bargaining units, school dlscrlc~s, and ocher 

local governments with at lease one bargalnln E unlc. Panel A of Table 6 

shows the number of strikes and surika propensities by school d/s~ric~s 

and ocher local goverumencs; strikes are over .,~-ice as likely in 

Pennsylvania school district ~han in other local ~overumencs in the 

stare. 9 
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Table VI-6 

S t r ike  P r o p e n s i t i e s  for  Teachers and Other PublIc 
Employees In Pennsy!vanla Local Governments, 1974~77 

(z) 

(2) 

(3) 

Number of s t r i k e s  a 

Number of g o v ' t  with a t  b 
l e a s t  one barga in ing  u n i t  

Estimated number of 
c J n t r a c t u a l  agreement~ 
tha t  became e f f e c t i v e -  

(I)/(2) 

(z)/(3) 

Panel A 

School Districts 

236 

522 

2005 

.4521 

.1177 

Ocher Local Governmentc 

95 

558 

1821 

.1703 

.0522 

O~ 
t~ 

(4) 

(5) 

Teachers 
Only 

Number ~f 
e t r i k d s  174 

Number of 
barga~ning' 
u n i t s -  519 

(4) / (5 )  .3353 

Panel B 

Total~ 
Non-teachers 

233 

1 

1619 

.1439 

Employees Outside 
of School D i s t r i c t  

86 

1077 

.0799 

Noneducatlon 
Employees in 
School D i s t r i c t  

147 

542 

o2712 
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Notes to Table VI-6 

U.S. Btreau of the Census, Labor-Manaqement Relations in State 
and Local Governments+ various years. The number of strikes by 
each occupational group exceeas the total number of strikes 
in the state because for  some strikes teachers and other non- 
teachers in education participated in the same strike. 

The number of bargaining units and the number of governments 
~ th  bargaining units was based on the bargaining unit data 
tape from the 1977 Census of Government and published information 
in Labor-Manaaement Relations in State and Local. Gpvernments, 
1977 Census of Government. 

l"ne number of contractual agreements that become effective for 
teachers in School Districts-and noneducation employees in school 
districts was calculated as the total number of contractual 
agreements that became effective in school districts from !973- 
1977 times the percent of school d is t r ic t  bargaining units in 
1977 that were teacher or nonteacher. While this is only an 
approximation, the only cri t ical assumption is that over this 
four year period teacher and nonteacher school d is t r ic t  contracts 
were of similar duration and the number of contracts negotiated 
over this time period was equal for each type of bargaining unit, 

J 
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Our hypothesis is that the differences in Panel A are explained 

by more frequent teacher strikes caused by paid make-up days. This 

hypothesis is not proven by Panel A, however. The more frequent strikes 

in school districts may be explained by some other characteristics 

dist~guishing school districts from other local governments. Panel B 

of Table 6 was constructed to further clarify this issue. In Panel B, 

the number of strikes and ~he strike propensities of teachers and non- 

teacher bargaln/n8 un/~s are reported in columns (i) and (2). In 

the last ~o columns, the ~onteacher bargaining units are classified 

according to the type of employer. If ~he higher strike probabillcies 

for school districts is explained by paid make-up days for teachers, 

than in Panel B we would axpecu the strike probability in column (I) to 

be  si~/flcantly greater than the probabilities in the other columns. 

This expectation is not confirmed. Although the first column shows 

that strikes w e r e  over 30 percent for the teacher bargai~ng un/~s, the 

last column shows that the strike probability is almost as high for 

nonteacher bargaining units which are in schoo_... 1 districts. Further- 

more, ~he high strike propensity for nonteach/ng bargaining units in 

school districts is significantly greater than the .0799 propensi~ of 

nonteachers outside school districts. These resu/ts suggest that the 

treater frequency of school district strikes is not caused by paid make- 

up days, but by soma other characteristlc of Pennsylvania school dis- 

tricts; this statement can stand unless strikes by nonteachers are also 

directly or indirectly influenced by make-up day requirements. 

There are at least O~ree-explanations why the strike probability 

for non~aachers in school dis-~rlcts may be indirectly influenced by the 

school aid requirement. First, if teachers and nonteachers strike 
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slmulL~neously and the district is closed by the scrlke, the non- 

teachers paid ~n =he basis of a school year are likely to be paid for 

any reschedule,l school days. A second explanation for the high non- 

teacher strike probabilities may be that school boards are conditioned 

by ehelr strlka experience. If school boards' experience with striking 

teachers proves less onerous ~han school boards expected, they may be 

more willing to rake a strike by nonteaching employees. Third, the 

large number of strikes by nonteacher esrployees may be partially ex- 

pla/ned by interrelated strike actlvlry: either teachers m/ght honor 

nonteacher picket lines which m/ght close a system and requ/re resc~hed- 

uled days; or nonteachers might honor teacher picket lines which may 

cause the employer to report that nonteachers were also on strike. 

The necessary data to distinguish among these explanations was noc 

available. Each of the explanations, however, implies, either that 

teachers and non~eachers strike simultaneously, or tha~ a ~trike by 

teachers preceded a strike by uonteachers. The summary statistics on 

education s~rLkes in Pennsylvania published by the Census show that 

a/most ~ao-chlrds (94) of the 147 strikes by nonteachers in education 

from 1974-1977 occurred in districts where teachers struck in ~he same 

12-month reporting period. These s~atis~ics tend to support our 

three explanations on the links between teacher and nonteacher strikes. 

This issue deserves more research, but =he statistics support the 

hypothesis that education requirements reduce teacher strike costs. 

This leads to mnre strlkes-'by noh-teachinE employees~ in school districts. 

A second difference between teacher strikes in school districts 

and nontescher strikes in all local governments is in their length. 

Table 7 shows ~he dlstribu~ion of strikes by strike length for ~he two 

• .. . 
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Table VI-7 

Percentage of Strikes by Strike Length for 
Teacher anQ ~onzeacner 5~r~Kes In ~ennsyivania, i975-1978 

• , .  , t  

.:T~ : . .  " . .  

Strike Length Teacher Strikes (~) 

< 3 days 14.49 

4 - 5 days 5.07 

6 - 10 days 20.29 

11 - 15 days 12.32 

16 - 20 days 18.I2 

21 - 25 days 12.32. 

26 - 30 days 8.70 

31 - 35 days 5.07 

36 - 40 days 2090 

41 - 45 days ---- - .  

46 - 50 days .72 

< 51 days - - - - -  
m 

100, 

Hedtan 15 days 

Oi~er Strikes (%) 

19.38 

15.00 

24.38 

I0.00 

6.25 

7.50 

3:75 

5.00 

.63 

.63 

1.25 

6.2~ 

100. 

12 days 

~curce: Constructed From data provided by Pennsylvania's 
Deparl~ent of Education and Bureau of Mediation 

Services. 
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Stoups. Over the four-year period of 1975 co 1978, the median strike 

length w a s  ~hree days lon~er for ~eacher s~r~<es. The ~aJor'dif~erence 

bev~een ~eacher and non~eacher s~rikas was =ha= :hera were substantial- 

ly fewer teacher s t r i k e s  of Vao weeks or less, and a corresponding £~- 

crease in those three to five weeks long. 

There were also almDs~ uo teacher strikes logger chart nine weeks, 

whereas over 8 percent of the nonceacher s~rikes lasted nine or 

more weeks. This difference is undoubtedly due co ~he 180-,lay calen- 

dar year. By the end of ~he second month of a strike ~he par~les realize 

chat all the strike days will not be made up and ~he Incentive to reach 

an aEreemenE increased. Teachers and school boards were therefore un- 

willing ~o allow a strike co progress beyond six co e/ght weeks. 

The impac~ of the 180-day requirement on los~ education days and 

pay co teachers is sharp. Current policy in Pennsylvania is desiEned 

~o m/n/mize the impact of ~eacher strike on school days by requlr!n8 

districts ~o schedule 180 school days, regardless of a stTike. This 

educacloual policy decision, however, has also had a scroug impact on 

the pay lost by ~eachers ~ho par~iclpate in a scrlke. The second column 

in Table 8 shows ~he number of districts chat did hoe meet the 180-day 

requirement. The discrlcc scheduled and reachers were paid for ac least 

180 days (in about two-thirds of the dlstri~cs c h a t  experienced a 

s~rike from 1970 co 1979). In these strikes, the days teachers wen~ 

without pay correspon~ to the difference be~en 180 days and ~he 

normal calendar which includes instrucclonal and non-instructional days. 

If mos~ school calendars-include an estimated iS2 days, teachers 

los~ ac most ~o days of pay dul abou~ 70 percen~ of the s~rikes, re~rd- 

less of the length of the strike. 24 This represents a low strike 
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cost for this group. The third column in Table 8 shows the number of 

struck dis~ric.-.s =ha~ failed to meet ~he 180-day requirement. In the 

30 percent of r.he strikes in this category the teachers lost pay 

equal to either the number of strike days or to the difference bet~zeen 

the normal school year and the acuua/ School year following the strike. 

The last column in Table 8 shows the mean number of pay days lost by 

~hls category. These figures are substantially greater than the i to 2 

days of pay lost in 70 percen~ of the struck districts. 

Table 9 summarizes ~he da~a on strike days, instruction days, and 

days of los~ pay due to strikes. From the 1970-71 academic year 

through the 1978-79 academic year, teachers were on strike a total of 

3813 days but, assuming a cons~znt 182 day academic calendar, teachers 

lost only an estimated 1100 days of pay or an average of .29 days df 

pay for each strike day. These figures were calculated by examin/ng 

each s~r~ka and the calendar year for ~he s~ruck district. _ For stri'~as 

where teachers worked 180 days, it was assumed teachers lost 2 days of 

pay. For all strikes where teachers worked less t -hen 180 days, the days 

of lost pay were calculatedas the difference between 182 and the actual 

length of the academic year. Changing these assumptions by a few days 

would affect the "days without pay", but it would not alter the basic 

conclusion: the number of strike days seriously overstates the economic 

cost of a strike to Pennsylvania teachers. 

The large number of strikes caused by this low economic cost has 

not necessarily been undesirable from an educational point of view. 

While teachers lost very little pay due to strikes, students in Pennsyl- 

vanla missed even less education. Assum~g ~o of ~he days of pay 

los~ due co a strike would have been non-contact days, the studenc 



,School Year 

1970-71 

1971-72 

1972-73 

1973-74 

1974-75 

1975-76 

1976-77 

• 11977-78 

1978-79 

Toble V1-8 

Teacher Strtkes~ Shortened School Calendars and Est|mated Lost 
. . . .  Da~s Of Pa~ Due'to Str ikes""  

Number of Struck Hean Days of Pay Lost by 
Number Of Distr icts < 180 Days  Distr icts that did n~t meet 
Strikes of Instructign the 1980 Regutrmen ) 

35 7 7.5 

29 4 10,0 

36 13 14.5 

30 10 10.5 

37 15 7.9 

53 13 14.3 

42 16 14.6 

24 9 9.3 

19 5 17.0 

oo 

• - . t 

Average 
]970-79 33.9 10.22 

a, These calculations assume that in al l  cases the school calendar 
would have been 182 days were it not for the str ike. 

Source: Constructed from data reported in Pennsylvania Department 
of Education. Teacher. Str|ke Report. ]978_-7__99. 

'% .  =,  J 

L 
t ~ " l  • 



" .  £ . . ' "  . . "  . . . .  * . . . . . . . . . . . . .  

169 

Table Vl-9 

Summary of Total Strikes Daysl Lost Pupil Days 
and Lost Pay bays From Teacher Strikes 

in Pennsylvania~ 1971-1979 

Total =umber of strike days 
Student contact days missed 

due to strikes a 
Days of pay lost ~ue to ~crikes b 

3813 

866 
1100 

a. 

b, 

This flgure was calculated by sobtracting from 180 the number 
of days of instruction that were missed in districts that fa i l -  
ed to meet the 180 day requirement. These differences were 
summed over the 92 distr icts that fai]ed to meet the 180 day 
requirement. 

This figure was obtained by f i r s t  taking the 92 differences 
calculated above and adding 2 to each figure before su~ning 
the 92 figures. This Is equivalent to assuming that in districts 
that did not meet the 180 day requirement teachers would have 
been paid for 182 days were i t  not for the strike. In addition, 
there were 33 strikes that lasted either one or two days. I t  
was assumed that in these strikes teachers lost pay for the days 
they struck. 

Source: Constructed from data reported in Pennsylvania Oepar~ent 
of Education, Teacher Strike Reoortl 1.978-79. 
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contact days missed because of a strike .;as about 866 days over the ~ine- 

year period. Inscead of starciu8 school in early September, strikes have 

postponed the openin~ day of school but also the scheduled conclusion of 

the school year. 

State aid to school districts also affects school board bargain- 

ing behavior. Its impact is more conplicated than the 180-day requlre- 

men~, however, because s~ate aid is related to the wealth of a school 

district. Curren~!y the sca~e aid each district receives in ~he current 

year depends on expenses in thz ;r~-vlcus 7 ear a~d on a co~lex f-~-n~,la 

which re£1ects, among ocher thlnEs, enrollment and school distrlc~ weal~'h. 

Si~ce a district is reimbursed for incurred expenses, sta~e aid may be 

reduced as a resuic of a strike only if ~he dlstric~ saves money from 

~he s~rlke. If a dlsr_ric~ schedules the make-up days ic is uallike!7 any 

money will be saved. The fraction of a district's expenses paid by the 

sta~e, ho~ver, varies across d/s~ric~s, therefore the potential 

savlngs by not making up days also varies across districts. Weal~hy 

districts, which receive a smaller portion of their to~a! revenue from 

~he sta~e, may even have an incentive to have their ~eachers strike. By 

not scheduling make-up days, ~hese dis~rlcts may find tha~ the savlngs 

in teacher salaries more than offsets any sta~e aid lost because they 

failed ~o meet the 180-day requirement. The effect of this incentive 

on strikes in wealthy school dls~ricts may be outweighed by two factors: 

treater teachers' "~illinE ness to make concessions because they fear 

strike days will not be rescheduled; taxpayer and parental pressure to 

avoid a s~rlke or, if necessary, to reschedule missed school days. 

The s~ate aid formula has ~he opposite effect on poorer districts, 

which receive a hiEh por.~ion of ~he/r nodal revenue from the s~a~e. 

-J 

I 
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If they did not reschedule make-up days, the loss in snare aid would 

exceed the salaries saved in a strike. Poorer dlscrlccs may also be 

less able co make =he concessions cecessary to avoid a s~Tike. Oil 

the face of it, it mlghc seem tha~ poorer discrlccs could pay 

any price to avoid a strike since they could pass the settlement cos~ 

along ro the state, but ~he bargaining process may be in/!uenced 

by when scare aid is determined. State aid in one year is partial- 

ly dependent on expenses in the previous year. Therefore, if a poor 

dis~:ict agrees co a "laEEe" settlement to avoid a s~rike, its cost 

must be entirely financed in the current year by local revenues-- ad- 

ditional state aid based on incurred expenses would cot be available 

until the next ye%.r. For the identical settlement then, the shor~'~ 

run percentage increase in local cox  revenue co ~inance the s et=!emen~ 

will be grea~er in the poorer district. This fac~ may make ci~i:eus 

of poorer districts resist the w-dEe settlement required co avoid a 

strike. Teacher scrlkes may be more likely then in poorer dist--~-c~s 

for ~ reasons: resistance co ~-age settlements because of thei: im- 

pact on local ~xes; and, the low scrike costs to reachers because 

s~r~_ke days will probably be rescheduled. 

The s~atisnical analysis of strikes in Pennsylvania school 

districts reported in Chapter X confirms the hypothesis ~hac scrlkes 

are far less frequemt in wealthier school dlstricts. 25 The results 

show chat from 1975-78 the probabillcy of a reacher strike declined 

as the percent of total school distrlc= revenue from local property 

coxes increased. Since wealthier dlsc=icts receive a smaller portion 
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of stare aid, =his means =he probability of a strike decreased as =he 

wealth of a district increased. Precisely which of =he explana=ions 

=ha= were offered above account for =his difference in strike pro- 

babilities must awai= addi=ioual analysis. 

Proposals co Chan~e =he 180 Requirement and Scare Aid Formula 

While current Pennsylvania policy has  ~had only a llmlced effec= 

on studeu=-=eacher con=at= days, =he effectiveness of =he s=rike as a 

dispu=e resolu=ion procedure may have declined over time. The s=.-~-ke 

is effective in forcinE labor and manasemen= =o an agreement because 

of ~he s=rlke cos=s and the uncer=aln=y at =he time the contracE ex- 

pires abou= the scrlka lang=h and final strike settlement. Teachers 

do no= incur major s=rlke costs un=il =he s=rlke approaches =he 

point where =he 180-day requiramen= becomes difficult =o meet. If 

school officials and paren=s also realize =hat a strike does not 

prevent the district from meeting the 180-day requirement until a month 

or so into =he s=rike, =he incentive for either side to settle before 

a strike or early in a strike is not very great. The =rend in 

averaEe s=rlke lansth over =he past i0 years suggests that bo=h sides 

recognize =he low costs of a s=rlke. The number o2 reacher s=rlkes 

has declined in recant years, but =he average length has increased 

significantly. From 1976-1979, the mean and median strike leng=hs 

have increased dramaclcally (See Table 3). 

In 1978, a Governor's Commission studied =he experience under 

Ac~ 195 and Act 113. and recommended the law be changed. 26 The reporT, 

the Governor's Scud 7 Co~ssion on Public Employee Relations, re=on- 

j' 

. . . . . . . . . . . . . . . . . . . . . .  -° 
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mended chac s c h o o l  d i s t r i c t s  chac have e x p e r i e n c e d  a s t r i k e  s h o u l d  

be exempted from the !80-day requ-iramenc and chac make-up dots should 

be perm/t:ed as a subject of bargaining. If a teacher strike is enjoin- 

ed by a Court, the law should require arbitration. Rescheduli=~ of 

lost days, however, would not be subject co arbitration. For each 

day of the strike, salaries and s~ace aid would be reduced by i/!80 

for each strike day, unless ~he days were rescheduled. If the days 

were reschedulad, full s~ate aid and salaries would be paid. 27 

The Commission's rac.ionale for this proposal was chat: 

Both teachers and school boards lack an ecouomlc incentive 

to end a strike. Due to ~he unique si~uatlon in Pennsyl- 

vania educacioual labor relations, teachers are able to 

strike without f a c i a g  the same economic consequences as do 

ocher ca~egorles of public employes, while some school 

districts are able ~o save money ~hrouKh nonpayment of 

teacher salaries. The inten~ of our proposal is to remedy 

~hls situation. Only when bo~h par~/es co a labor dispute 

face ~he thraa~ of a financial penalty in the even~ of a 

strike, will the ~umber and leusth of s~rikes by effec=ivel7 

reduced. When days of inscructlou lost to a strike have to 

be made up as a matter of law, teachers lack an ecouomlc 

incentive to end t h a t  s~rlke. Finally, the rescheduling of 

days losu ~o a strike must ~oc be made the subJec'- of an ar- 

bltracion award, since ~o do so would contravene the recom- 

menda~iou that reschedullng shall be a perm/ssive subject of 
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bargaining. .Allowing rescheduling of make-up days to be a 

permissive subject of bargaining encourges a more dynamic 

relaulonshlp between =he negociaclng par~-ies. 5tricu!y 

hlmitln~ the matters over which the par~ies may bargain by 

mutual agreement discourages creativity in the col!ec=ive 

28 
bargaining process. 

-7" 

b. 

The argument asainst this recommendaclou is that che s~ate is 

obliged to provide an educaclon to the children of ~he state. This 

proposed c~hange places too much emphasis on the labor relations goals 

of the stare and-too lltcle emphasis on its educational goals. By- re- 

moving the i80 day requirement, the state can uo Longer ensure that 

each child receives a mln/mal level oE education because the employer 

could decide noc to make up the school days. 

The argument against the proposed change is uot persuasive for 

three reasons. First, in ome-~h/rd of =he strikes, districts have 

noC rescheduled make-up days to provide s~udents with ~he number of 

instructional days required by s~ace law. Second, the elimination 

of mandatory make-up days and a chanse to a prorated state aid formula 

would increase ~e costs of a st~ ~o bo=h parries. This ~ u l d  ~eud 

to decrease the number and duration of strikes. Under ~hese circum- 

stances, ~he days of education lost because of strikes may be less 

than those lost now. Finally, the inJuncr_ion standard would still 

apply. Where the length oi a s~rlke would  harm =he public welfare, 
. - - ... 

.the s~rike could still 5e enjoined. 

m 
? 
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Chapter  V~ 

Footnotes 

",._/ 

1. Other s~a~as have given some pub l i c  employees the ! i m i t e ~  r!gh= 

to s~Tike. H ~ e v e r ,  the Pe~nsy lvan la  law p ray !des  almosc 10 yea r s  of  

expe r i ence  tha~ s n a l T s ~  can e v a l u a t e .  0~her s t a t e s  wi th  a 1 /mired  r igh~ 

to s t r i k e  inc lude  Eawaii ,  Minneso~a, and Oregon. $ ~_l l  o the r  s t a t e s ,  

such as Vermo~ and M-Ichisan, outlaw s~rlkes bus limit the employer's 

a b i l i t 7  to e n j o i n  ~he s t r i k e .  

2. ~'ae 180-day =equirement i s  mandated by Sec t i on  1501 of  the  

s t a t e ' s  school  code.  

3. ~he prQbabilltles in each column of T~ble 4 ass,-~e "Ch~ over 

each of the years either a goverament (column 2), ~he parties to a 

contractual aEreemen~ ( col'"~" 3) or a b a r g a i n i n g  unit of employees 

(column ~) expe r i ence  on ly  one s t r i k e .  To the  ex t en t  ~hat one of  the 

denominators used in Table 4 experiences more than one s~rike per rime 

period the probabilities shown overstate the probabili~7 of at l~ast 

cue strike per denominator. This problem is not serious because the 

number of ,ml:Iple s~rlkes per time period for each 0£ the denominators 

is small so the bias is minimal. 

4. A ~b/rd exp l ana t i on  fo r  the  d e c l i n e  in  the  numbe._.___~r of  s t r i k e s  

is r/mr increase in con,s-act lenE~h has decreased ~ha number of negotiations. 

~'nile there has been an increase in the number of znl~i-year aEreemen~s, 

the results shown in the r3/rd column of Table 4 show a decline even after 

correcting for s~rlke oppo=~mi~ies in the last ~hree years. 



• . . . .  

~76 

S. Thomas A. Kochan, Collective Bar~a~n!n~ and Industrial Ra!a=ious, 
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6. Act iii of 1968~ Pennsylvania General Assembly. 
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1968-1976, Eapo~ preparz4 by ~he Gove~aor's S~u~y Commission on Public 

Employee Relatlons, September, 1978. 

9. Section 1003 of A~t 195 of Ehe Pennsylvania General Assembly. 

10. Pennsylvania Annotmted S~atutes, Title 43, Sections ii01.ii01, 

1101.1201(b) (6), UOl.1201(b) (7) ~ ~01.i004 ('~zdo,) (1979). 

Ii. Pennsylvani~ Annotated S~aCutes, Title 43, Section. 1105.1005 

(lh~rdon) (1979). 

12. PennsTlvanla Annotated Statu~es, Title 43, Section 1105.1005- 

1007 (Puzdon) (1979). 

13. Pennsylvania Annotated Sta~u~es, Title 43, Section i!01.!008 

(Purdo-) (1979). 

14. Pennsylvania Annotated S~a=utes, Title 43, Sec~iou 1101.1009 

~ d o ~ )  (1979). 

15. Pennsylvania A~no~a~ed S~atutes, Title 43, Section 1101.1010 

(Purdon) (1979). 

16. See M~rce= Coun~ 7 v. US~A, 60 PAD & C. 2d 631 (1973) for an 

example of a aon~eacher s~rike w~eze an" injunction was issued. 

17. Aums~-~on~ Education Association v. Armstzon~ School Distrlc~, 

pe=nsylvanla Cmmmouwaal~h 378, 291 A.2d 126 (1972). 
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18. Bristol Towu~hip F~ucacion Asso~_~tiou v. School D i r e c t o r s  of 

Bristol Township 14 pennsylvania Co---onwea!~h 463, 322 A.Zd 769 (1974). 

19. Ibi~. 

20. Arms~o~ School Distrlc~ v. A.rms~ron~ Educaelon Association, 

5 Pannsylvau/~ Co~onveal~h 378, 291 A.2d 125 (1972). 

II. $ec~ion LSOI of the School Code of Pannsylvanla. 

Z2. Arms~o~ Sohnol Dis~rlc= v. ArmstTon~ EducaCion AssociaCion. 

23. ~ o ~  v. Nor~_h__~ru C~mbria School District, i0 Pennsylvania 

Co~moaweal~h 174, 179, 180 309 A.2d 175 (1973). 

24. Da~a by school 6_Is~ricn on ~he length o£ the school calendar was 

~o~ available. However, l a b o r  and manage~enl: officials ind±ca~d ~ha~ a 

182-184+ da7 calendar would encompass s very l a r g e  percan~a~e o f  ~he 

neso~ia~ad school c a l e n d a r s .  7f Che subsequent analTsis in ~he ~ex~ 

5ased on a 18& ~ay calan~az ~he uumbe~ of d~uTs of pay los~ by s~rik/n~ 

~aachers would increase subs~un~iall7 if ~here were no scheduled "uon- 

con l : : ac : "  @a7s p r o v i d e s  Lu ~he calendar finally agreed to by ~he s~riki=8 

par~les. 

25. See ChapEer XI for dermils of ~hese estimates. No~e especiall7 

che negative coefficlencs on suace aid in Tables AXI-5 and AXI-7. 

26. Report of ~ba Governor's S~udy Cc-~m~slon on Public Employee 

.~elatious', Commouwaal~h of Pennsylvania, June i, 1978. 

27. GoveruoT's S~ud 7 Co=mlsslon, 9. 28. 

28. Goveruor's SCud 7 Commission, p. 30. 
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Chapter ViZ 

~xblic Sector Strikes in Ra~raii 

~ a a i i ' s  p u b l i c  sec to r  c o l l e c = ! v e  b a r g a i n i n g  Law-.~s eo~c:ed !'~ 

1970. .:Tior to chat time emploTee associations representing s~ate and 

local gove~nt wurkers l o b b i e d  for hi~her wa~es a~ be~er wor~in 8 

conditions and on occasiun resorted ~o demonstrations and shor~ 

demonscratlon s~rikes. Zn 1969 uhere were ~hree demonstrations and 

~,ro brief strikes. 

3e~ween 1971 and 1979 ~he s~ate's L3 bargaining units negotiaced 

1 
75 new contracts wlch public employers. Six~y-eigh= of the conc=ac~s 

were ratified by ~he parties, two were rejected by ~he union, and seven 

setulemanus were reached afuer final an~ bind/n~ arbi~raciono 2 Of ~he 

18 s~l~s during this nine-year period, 12 were brief protes=s durln8 

r.he ~ife o f  ~arlous contracts over ~be interpre-a~ion o f  one or another 

con=race provision. The ocher six, involvinE eigh~ public employee 

unions, occurred in connection wi~h r.he negotiation of new con~rac~-s. 

Tables i and 2 summarize at wha~ poin~ the par~ies reached agreemen~ 

in each of ~he 75 nesotiations. 

~or baz~ainin~ purposes, 5awali's public employees ate in one of 

1.3 units specified in the law (see Table 3). Because ~he s~a~e's 

~wo-year operating bud~e~ begins in odd*munbereji yeats, many negotiations 

are initiated in r~he even-numbered years. Work s~oppases r/tat resul~ 

from impasses in con~rac= ue~oc~ions ~hus tend tO occur i n  r,~e odd- 

numbered years when the le~isla~re~ is makin~ i~s budget decisions. 
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Ta b l e  V I I - 1  

P u b l i c '  S e c t o r  C o n t r a c t  N e g o t i a t i o n s ,  D i s p u t e  R e s o l u t i o n .  and Work S toppages  
I l a u a t i ,  1969-1979 

Number of  
N e t s -  S e t t l e m e n t s  
t t a t t o n s .  N l t h o u t  ¥ o r m s l  

Year  I n i t i a t e d  U Impasse Impasse 

1969 a 

1970 a 

1971 4 

1972 8 

1973 I I  

1974 ' 6  

1975 15 

1976 15.  

1977 3 

197g Z l ;  

1979 2 

1 3 

5 3 

8 3 

5 1 

7 8 

l l  4 

3 0 

6 5 

1 1 

Impasse  R e s o l v e d  Through:  

~set  
H e d i a t l o n  F i n d i n g  A r b i t r a t i o n  Other  c 

Nork S toppages  

R e l a t e d  to  Over New 
HEmt . C o n t r a c t  

T o t a l  P r a c t i c e  'rerms 

T o t a l  75 , 47 28 

1 1 0 1 

0 1 0 2 

2 "  0 0 1 

1 0 0 0 

0 0 5 3 

1 0 0 3 

2 0 0 3 

1 0 0 0 

8 2 5 13 

3 3 

2 2 

2 2 0 

5 4 l 

l 0 1 

2 1 1 

2 2 0 

2 1 1 

0 0 0 

1 1 O 

3 1 2 

23 17 6 

NOTE; 

a *  

b .  

C o  

I n  some cases,  t i ts  c o n t r a c t  n e g o t i a t i o n s ,  d i s p u t e  r e s o l u t i o n  p rocedure ,  a n d / o r  work stoppage which a r i s e  
from the c o n t r a c t  n e g o t i a t i o n s  may have sect , f red I n  n year o t h e r  t i tan the one In  wh ich  the b a r g a i n i n g  
began .  I t  e l ,ould a l s o  be n o t e d  t h a t  from 1.975 to  1976, t h e r e  uas  a p e r i o d  o f  a d j u s t m e n t  when t i ts  
duration of contracts covering the 13 bargainiltg salts usa attuned so that they would coincide ~ttb the 

p u b l i c  emp loyers '  two -year  budge t i ng  pe r iod  (See Tab le  3) .  

P r i o r  to  June  1970, t he  s a g e s  and b e n e f l t e  f o r  p u b l i c  emp loyees  were d e t e r m i n e d  by t he  s t a t e  l e g i s l a t u r e .  
Refers to the number of contract negotlatJons initiated during the year; the dispute may have extended beyond 

tire y e a r  i n  which  t i le  b a r g a i n i n g  b e g a n ,  
" t " " e r "  means s t e p s  t a k e n  to  r e s o l v e  t he  d i s p u t e  a f t e r  ¢ - c t f l n d J . n g  had been  comple t ed  and o u t s i d e  t l te 
i d u r e  e e l  f o r t h  In  t i le law. ~:' 

I 
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Table  V I I - 2  

,"7 
~,2.! 

P u b l i c  S e c t o r  C o n t r a c t  N e g o t t a t t o n e t  Digpu te  R e s o l u t i o n  t and Work § toppages  
b 7 Barga i , l t ng  Untts~ I l s u a i t ,  1971-1979 

B a r g a i n i n g  Uni t  d 

l 2 3 4 5 6 7 8 9 10 11 12 13 

1971 
Work stoppages overz 

Management p r a c t i c e  
New c o n t r a c t  te rms 

N e g o t i a t i o n s  I n i t i a t e d  a 
S e t t l e d  w i t h o u t  Impasse 
Format Impasse 
Impasse r e s o l v e d  t l l rough b 

1972 
Work s t o p p a g e s  ove r ;  

Management p r a c t i c e  
New c o n t r a c t  t e rms  

N e g o t i a t i o n s  i n i t i a t e d  
S e t t l e d . ~ l t h o u t  impasse  
Formal impasse  
Impasse  r e s o l v e d  th rough  

1973 ", 
Work s t o p p a g e s  o v e r :  

Hanageatent p r a c t i c e  
New c o n t r a c t  te rms 

Negotiations initiated 
S e t t l e d  w i t h o u t  impasse  
Formal  impasse  
Impasse r e s o l v e d  th rough  

1974 
Work s t o p p a g e s  o v e r :  

Management p r a c t i c e  
New c o n t r a c t  t e rms  

N e g o t J a t l o n s  i n i t i a t e d  
S e t t l e d  w i t h o u t  impasse 
Formal impasse  
Impasse r e s o l v e d  th rough  

I I I I 
I 

I I I 
FF Oth M 

1 
Oth 

1 I 1 1 1 
I 1 1 1 

1 
M 

2 I 1 
2 I I 

I 
i c 

1 
1 

1 

1 
FF 

1 

1 
M 

1 

1 
Oth. 

1 

1 
Oth 

2 
2 co 

o 

1 

1 
M 



Table V I I - 2  ( c o n t i n u e d )  

2 

BarRain tng  U, a l t  

5 6 7 8 I0 II 12 13 

1975 
Work s t o p p a g e s  o v e r :  

Hunagement practice 
New contract terms 

Negotlatlons initiated 
S e t t l e d  without i ~ p a e s e  
Foru~l impasse 
Impasse r e s o l v e d  through 

1976 
Uork s t o p p a g e s  o v e r :  

Hanagement prac t i ce  
New ~o,lt~act terms 

Negot latlons initiated 
S e t t l e d  w.itlmut impasse 
Formhl tdpasse 
Impuses resolved thL'ough 

1977 
Nork stoppages over: 

Hanagement prac t i ce  
New cot,tract terms 

Negotiations initiated 
Set t led  wi thout  Impasse 
Formal impasse 
Tmpasse r e s o l v e d  through 

1978 
IJork s t o p p a g e s  o v e r ;  

Hanagement p r a c t i c e  
New c o n t r a c t  terms 

NcgoClut l e n s  i n i t i a t e d  
Serr ied wi thout  i.mpasee 
goz'~ I Impasse 
Impasse r e s o l v e d  th¢ouflb 

2 

I I I 

I I 1 
O~-h Arb Arb 

1 

1 1 1 
. 1  1 1 

1 

1 

1 
Orb 

2 
I 
I 
Arb 

I 
I 

1 I 
I I 

1 2 2 
2 1 

1 1 
H OCh 

1 1 1 
1 

1 1 
H H 

l 2 1 2 
1 1 1 

1 1 1 
Arb Oth Oth 

l l ! 
I I 

I 
Oth 

I. I 

I I 
Oil, Oth 

I 

I 
Arb 

1 
Oth 

On 
,=a 

( 
a" 

L . . 
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' r a b t e  V I I - 2  ( c o n t i n u e d )  

I 2 3 4 5 

B q r g a t n l n g  Un i f  
6 7 8 9 10 11 12 13 

1979 
Work s t o p p a g e s  o v e r ;  

Hansgement  p r a c t i c e  
New c o n t r a c t  t e rms  

Nego~latlons initiated 
SetL1sd wlthout lmpasee 
Formal impasse  
Impasse  r e s o l v e d  t h r o u g h  

T o t a l  
Nork s t o p p a g e s  o v e r :  

Management p r a c t i c e  9 1 
New aont~act terms I 2 

No. of negotiations 5 5 7 5 6 
S e t t l e d  w i t h o u t  impasse  1 4 6 4 2 
For~aal impasse  4 1 I l 4 
R e s o l u t i o n  t h r o u g h  

Hed i a t  Ion 1 2 
Fat  t F i n d i n g  1 
V o l u n t a r y  A r b i t r a t i o n  1 1 1 
O t h e r  2 2 

1 1 
1 2 

7 5 5 6 7 6 6 5 
6 3 4 5 4 1 ~ q  3 
1 2 1 1 3 5 2 2 

1 1 l 1 1 
1 

1 1 
1 1 1 5 1 0 

t-a 

tO 

a.  R e f e r s  t o  t i le  number of  c o n t r a c t  n e g o t i a t i o n s  ~ l l t t a t e d  d u r i n g  the  y e a r ;  t i t s  d l s p u t e  r e s o l u t i o n  may have 
e x t e n d e d  beyond t he  y e a r  In  which t i le  b a r g a i n i n g  b e g a n .  L i k e w i s e .  a work s t oppage  r e e u l t l u g  from the  
c o n t r a c t  n e g o t i a t i o n s  may oc c u r  i n  a y e a r  o t h e r  t han  the  y e a r  i n  which t i l e  b a r g a i n i n g  b e g a n .  

b .  H = H e d l a t t o n ;  FF~Fact  f i n d i n g ;  b r b = b r b l t r a t l o n ;  O t h f O t h e r .  
c .  C o n t r a c t  r e j e c t e d  by b a r g a i n i n g  u n i t ;  no s u b s e q u e n t  r e n e g o t i a t t o n .  
d.  The b a r g a i n i n g  u n i t s  a r e  d e f i n e d  In  T a b l e  V I I - 3 .  
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Uni~ 
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3 
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5 a 

6 a 

Uui~ 7 a 

Unlt 8 a 

Uulc 9 b 

Unit l0 b 

Uuic 11 b 

Uu/t 12 b 

Uulc IB b 
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Table VII-3 

Public ~loyee BarEa/nin~ UuiCs in Hawaii 

Nousupervisor7 blu~-~ollar state and count7 employees 

Supervisor7 blue-collar s~ace and county employees 

Nonsupervisor7 ~hite-collar s~ate and count7 employees 

Supervisor7 whi~e-collar s~a~e and cQunm7 employees 

K-12 Teachers 

K-12 Education officials (mainly principals and vice- 

principals) 
Uulversi~7 and community c o l l a g e  facult7 

Unlversi~7 and community college nonfaculty personnel 

Regisuered nurses 

Nonprofessional hos.~ital and institutional ,~rkers 

FSrafighCers 

Police officers 

Professional and scientific officers, other than 
~esistered nurses 

~ J  

a. The state, ra~her than independent, school districts, operates the 

education system. 

b. U n i t s  in  ~tn:Lch s u p e r v i s o r y  employees  ~ay be i n c l u d e d .  

Q 
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Under the' ~awai'~ law, contracts may be reopened wi~hln the two-year 

coucract period, buc only ever noncosc i~ems. 

The public employers function within a highly cencralized st~uc~re. 

Thus, fo~ ~he purpose of collec~ive barEaining ~Ith other ~han the 

representatives of education units (Unlcs 5, 6, 7 and 8), ~he public 

employer is defined as ~he governor and ~he mayor of each of ~he state's 

four counties, wi~h the governor having four votes and each mayor having 

one vote. For the education units, the ~hllc employer is defined as ~he 

governor or his designated representatives (not lass ~ three persons) 

and ~ot" more ~han ~ members of the state Boar~ of Education or the 

University's Board of Regents. Any decision reached by the public 

employer is co be on the basis of a simple maJori=yo 

7n negotiations between 1971 and 1979, the Hawaii Public Employman~- 

Relations Board C~PER3), the agenc7 designated ~o administer the ber~aining 

law, declared a fecal of 28 impasses, 15 of which were ultimately resolved 

throush s~acutoz7 dispute resolution procedures--eight by mediation, 

five by arbitration, and t~o by factflnding. Other or extra-statutory 

procedures following factflnding were used to resolve 13 impasses: three 

by a reCurn ~o ~edia~ion, one by me~iation-arbi~ratlon, six by a re~urn 

to ~egotlatlons, one by a special em~loyer's summit meeting; one by 

final-offer arbi~raclon; and one by the governor's intercession. ~n 

seven of the 15 impasses, aEreements were reached durlng the 60-de7 

"coolin~ oft"' period that the s~ute requires if the ~ar~ies fail to 

settle their differences in the medla~ion or 'faccfindin~ steps of the 

proce~ureso Three set~lements occurred ~us~ prior co a strike, and in 
0 
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one case ~he parties had asreed voluntarily ~o resolve any impasse in 

final-offer arbiEraCion. There were ~ s~rlkes--one by teachers in 

1973 end ace by aonsu~ervisor7 blue-coLlar ~orkers in 1979. Both are 

described in same decall later in ~his chapter. 

i 

Strike Penalties in Hawaii 

The Hawaii public sector bargalninE law permits strikes, bur only 

if ~he par~ies follow certaln procedural steps set forth in the statute. 

Set=Joe 89-Ii(b) requires r.hem to submit, any dis.cute to media=ion and 

to factfin~Lng; if ~hese ~o procedures fail, ~hen ~here is to be a 

60-day coolln8 off period. Finally, if ~he parties do not --,tuak!y" 

agree to submit ~heir ~Ls~mte to arbitration, ~he union may s~rike, 

bu~ it ,-,s~ file a notice of intent to s~rike ~i~h' ~he EPERB and ~he 

employer 10 days in advance of ~he s~rike date. If a s~rike or a threat 

of a strike presents an imminent or present danger to ~he 9ubllc's health 

or safety, ~he EPEEB determines what seeps must be taken to avoid or 

re~ove any such d a ~ e r .  

However, mmSC strikes in Hawail have been i11egal because ~hey 

began b e f o r e  ~he p a r ~ i e s  had exhaus t ed  ~he s r .~u t :o ry  p r o c e d u r e s .  The 

p o l i c e  and f i r e f i s h t e r  un ion  " s i c k o u t s "  o c c u r r e d  j u s t  p r i o r  co o r  dur in8  

the  m e d i a t i o n  s ~ as e .  Al~housh the  Eeachers  un ion  d id  follc~a the  p rocedu re ,  

includlng ~he filin8 of i~s 10-day -recite of in~ent to strike, i~s 

threatened strike was suddenly declared illesal when ~he circuit cuurt 

ruled ~hat ~he ~PER~ has ezT~ in declaEin8 an impasse in ~he dispute. 

~e ~egali~7 of ~he United ~lic Workers (UPS) strike also became an 

issue in ~he courts when essential employees failed ~o cam~y wlch the 
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KPEEB order, but no action ".'as taken by the a~oyers to have the ~ER3 

• declare r.he strike illeeal. 

Table @ shows ehe penalties ~ha~ were applied in each of the surikes. 

There was a ~or.al of 13 work stoppages bet~aeen 1969 and 1979, and penalties 

were imposed in ii of chem. 

Prior to 1970, sr~rikes against the government were considered illegal 

under Chapter 5, Revised Laws of Hawaii, 1955. Section 5-9 of that law 

provided: "Any individual emploTee employed by =he government who violates 

any provision of Sections 5-7 to 5-12 [striking against =he government ] ~y 

be dismissed, suspended or reduced in rank or campensa=ion." 

This s~a~u=or7 oensl~y was superseded by Chapter 89, Hawaii Revised 

S~acutee, which gave r.he circuit courts Jurisdiction and aur.hori~y to 

enjoin, in accordance wi~h Chapte~ 380, actions which did not comply wlr.h 

the requirements for a legal strike sac forr.h in Section 89-12. No 

specific penalt7 was s~ated in Chapter 89. 

Judicial penal~ies have been imposed by ehe courts upon a finding 

of contemn= asainst the public em~loyee union or individuals fo~ participating 

in an enjoined action. The courts have fined unions in t~o public sector 

strikes--the 17°day ~eachers' strike of 1973 and the 41-day blue-collar 

workers' strike of 1979. 

There has. been only one contractual oenal~y. I n  1974 the Hawaii 

Fire Fighters Association CHFF&) agreed to reimburse the public employers 

for overtime and meal costs incurred because of a firefig~hcer sickau= by 

making adjustments in the effective date of ~e negotiated waee increase. 

Q 
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T a b l e  V I I - 4  

P u b l l c  S e c t o r  Work S t o p p a g e n  and P c n a l t t e s / $ a n c t t o n s l  I l a ~ a t t t  1969-1979  

Year 

1969 a 

1970 a 

'1971 

1972 

1973 

1974 

1975 

1976 

1977 

1978  

1979 

t " 

Work 
S t o p p a g e  P e n a i t z e d  

T o t a l  S t o p p a g e s  

3 0 

2 2 

2 0 

5 ! 

1 1 
i 

2 1 

2 2 

2 1 

0 

1 

3 

T o t a l  23 I I  

P e n a l t l e s  A g a i n s t  I n d i v i d u a L s  

J u d .  Res b Con t .  Res .  Adm. Res .  

1 1 

1 

1 1 

2 2 

1 1 

I 1 

2 I 

1 1 1 10 6 

P e n a l t i e s  A g a i n s t  UnJ.on 

Jud • Res .  

1 c 

a. P r l o r  to  1970, s t r i k e s  a g a i n s t  t i l e  government were l l l e g a l  under  Chapter  5. Revised Laws of  
I l s w a l i  1955.  S e c t i o n  5 -9  o f  t h a t  l aw p r o v i d e d  f o r  t h e  d i s m i s s a l ,  s o a p e s m l o n ,  o r  r e d u c t i o n  In  
r a n k  o r  c o m p e n s a t i o n  o f  t i l e  I n d i v i d u a l  e m p l o y e e  i n v o l v e d  In  a s t r i k e  a g a i n s t  t h e  g o v e r n m e n t .  T i d e  
s t a t u t o r y  s a n c t l o n  was s u p e r s e d e d  by  C h a p t e r  89 ,  I l a u a l t  R e v i s e d  S t a t u r e s ,  tahlch d o e s  n o t  i n c l u d e  
s t a t u t o r y  p e n a l t i e s  t o  be imposed  upon utt iozts  o r  p a r t i c i p a n t s  i n  p tLbl tc  e m p l o y e e  s ~ r t k e a  d e t e r m i n e d  

to be l l l e g a l .  
b .  P e n a l t J e s  whlch  were  l a t e r  r e s c i n d e d .  
c .  The u n i o n  was f l n o d ,  b u t  t l l e  f i n e  was l a t e r  r e d u c e d  by  t h e  s t a t o  supreme c o u r t .  

b . J  

C O  

t 4: 
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The administra=ive pe-~ity is ~he one that has been used most 

~requently. ~ 1970 the city and coumty of Honolulu cut ~he pay of 

approximately 3500 blue- and whi=e-collar workers for being absent without 

leave during ~wo walkouts involving the UPW and the Hawaii Government 

Employees Association (~GEA), and in 1972 the state Department of Educaclon 

imposed a t~n~-day suspension on about 5000 teachers who had paruicipated 

i- a one-day walkout called by ~he Hawaii SCa~e Teachers Association Q/STA). 

The suspensions were la~er rescinded by ~he Board of Education. Kauai 

county suspended 28 UPW UniC i workers for taking part in two separate 

sickoucs, buC ~hese suspensions, too, were later rescinded; and in 1976 

Maul county fined 48 police officers one day's pay for parcicipatin~ 

in a sickout Chat: also involved the police in =he city and county of 

3 
Honolulu and Hawaii county. These fines were ],.acer rescinded. The 

s,~ce suspended I0 UPW hosplcal workers and terminated one CETA worker 

ac Kaneohe Stace Hospital in 1978 for par~icipatins in a sickout, but 

~he suspensions were rescinded later and the CE~A em~loTee w-as allowed 

co resign. In 1979 the counties of Honolulu, Hawaii, Maul, and Kauai 

issued written reprimands ~o individual police officers who walked off 

~helr jobs durinE a police sickout. Also in 1979, during the 41-day 

UPW scrlke, ~he state management  s e n t  disciplinary lechers ~o each striker. 

The le~ters were later withdrawn. The record detailed above indicates 

~hac penalties have been rescinded more often than they have been enforced. 

Table 5 shows ~he breakdown of work stoppages by mJblic employers 

affected and the ~ypes of pericles imposed on striking employees; !~ also 

~st 

P 
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Nork 
S toppage  

Year  T o t a l  s 

1969 3 

1970 2 

1971 2 

1972 5 
t t 

1.973 1 

1974 .2 

1975 "2 

1976 2 

1977 0 

1978 1 

1979 3 

Total 23 

Ra te  o f  

]mpoa i L Ion 

T a b l e  V I I - 5  

P u b l i c  S e c t o r  Nork S t o p p a g e s  and P e n a l t l e a / S a a c t l o n s  t , i  I lawat l t .  
1969-1979 

State 

Action 
Wkra. Taken Rea. 

3 0 

2 0 

2 1;A I:A 

1 I : A , J  

1 I;A 

I I:A,J I:A,. 

I0 4 

40Z 

C i t y  & County  

A c t i o n  
Nkrs .  Taken Rea.  

I l awa l i  County 

A c t i o n  
Wkrs. Taken Rea.  

0 

2:A 2 

0 

0 

I : C  

0 

3 I : A  

Kauat  County  

Action 
Wkrs. Taken Res. 

15 4 

0 

I I :C 

1 0 

2 O 

1 I : C  

2 2zA 2:A 

Maul County  

Acti.ok~ 
Wkra. Taken Res.  

2 0 

1 l : C  

1 I : A  I : A  

26.6Z 

2 I:A 

6 2 

33.31 

2 2 : A . J  

7 5 

2 2 : A , J  l : J  

71.4Z 

6 4 

66.6X 

a. Some of the work stoppages i nvo l ved  the p a r t l c l p a t ! o n  of  botl__._~l 'urate and county  employees, l l f  the evqdoyees 
b e l o n g  t o  t h e  same b a r g a i n i n g  u n i t ,  t h e  work s t o p p a g e  i s  c o u n t e d  a s  s u e .  

Key; A - A d m t n i a t r a t l v e ;  C - C o n t r a c t u a l ;  J - J u d i c i a l .  

Co 
~D 
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indicates which penalties were rescinded. The work-stoppages recorded 

for any paruicular uric of government in a given yea= reflec= job acCious 

takan by members of single bargaining unies and eherefore, add ~o more 

than =he total =umber of recorded work stoppages. There were 23 work 

stoppages be=ween 1969 and 1979: I0 involving scare workers, 15 involving 

ci=y and coun=y of Honolulu workers, 6 involving Hawaii county workers, 

7 involving Kauai count7 workers, and 6 involving Maul court= 7 workers. 

In =he remaining sections of =his chapter, the approach to the 

analysis of =he effects of =he law and =he penalties will be different 

from that in =he ocher chapters on individual s=a~es. The cent.--ali:ed 

bargaining struc=ure in Rawali permitted us to conduct an in-dep=h analysis 

of each of =he major scrikas by public em~loyees, and in the followlng 
-.:___ 

case studies we describe nor. only how =he law affected stoppagas, bu~ how, 

in some cases, ~he stoppages led to changes in =he law. 

~ e - B a r 3 a i n i n  ~ Law Work S t o p p a g e s  

The Job a c t i o n s  o f  =he UPW and ~he HGEA p r i o r  ~o e n a c t m e n t  o f  t h e  

Hawaii collec~ive bargaln~ law reveal the difference £n the willingness 

o f  ~hese  u n i o n s  t o  e n s a s e  i n  d i r e c t  Job a c t i o n s ,  wi~h ~he UP~ b l u e - c o l l a r  

u n i o n  f o r  ehe =osc  p a r t  showing  ~ t l i c a n c y  and a 8 r e a c e r  w i l l i n g n e s s  co 

scrlke and r.he HGEE whice-collar union being more inclined co call for 

shot= denonstraClons, usually during the lunch hour. 

Two strikes occurred while =he legislature was deliberating public 

employee pa 7 bills. The first, a one-day affair in May 1969, was called 

by the UI~ on =he island of Oahu and resulted in a =wo-and-one-half day 

J 
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extension of the legislative session. Involved were about 1600 refuse 

collectors, sewer workers, road repairmen, custodial, building and 

parks maintenance personnel, and soma Board of Water Supply employees 

who failed to show up for work after ~he chairman of The senate ways 

and a~.ans ¢ommlttee announced than his committee had agreed to fund 

a 20 percan~ pay increase ~or ~hite-collar employees, but not to add 

a fifth incremental s~ep to the four-step blue-colLar salary schedule- A 

The workers returned to their jobs the following day after being assured 

that ~he flfr3a step would probably h a v e  a. good chance of survlvin~ in 

a Jolnn senate and house conference committee. Less than a month earlier 

The HGEE had s~aged a one-hour demonstration at the StaTe Capitol in 

support of i~s pay increase, with the pa~-.icipa~ing white-collar employees 

¢hargi~ ~he time ~o an early-lunch or vacation leave. Within a ~zeek 

after the UPg strike, ~he HGEE calle~ another one-hour demonsr.Tation, 

again charging ~ha Time off to leaves. The final wage settlement in 

1969 was the 20 percent pay increase for white-collar workers and ~he 

fifth s~ep sought by ~he blue-colLar workers. A few days later HGE& 

members were a~aln marching on the State Capitol, ~his ~ime to show 

their 8ra~i~ude for their raise. 

~Tior ~o ~he 1970 legislative session, the UP~ was again expressing 

dlssacisfac~ion ~h ~he wage schedule, c~aimi~ that i~ resulted in its 

members' wages falling behind because ~heir rates were tied ~o the 

prevailing wa~es In the community; ~he union wanted a '"ouil~-In differential" 

so t h a n  s tae .e  and ! o c a l  ~ove~mnant blue-collar wages would r e - e l e c t  ~.~ue 

pariS7 with federal and private sector pay. The union a~reed to a 
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c~romise on the differential and announced tha= ic would seek "a 

~esnins~i colleculve bar,aLvin8 Is=a ,~-Lth te*_ch" f:c~ ~hc $egislat~ce. 

The pay bill, giv~n8 ~he blue-colla~r workers an extra 5 percent across- 

the-board adjustment and including increases for whine-collar workers, 

teachers and University of Hawaii personnel became stalled in the senate 

ways and means co--tree, raisinE the fear chat the lesislative session 

would end wlthou= any action on the measure. In a virtual tepee= of the 

previous year's action, the UI~ called for a work stoppase om M~y 6, 

durin~ the ~inal hours of yet another ex=ended leglsla=ive session. This 

time U~ members in all of the counties participated in the walkout--no= 

only the .cublic Works Department blue-collar employees, buu a L~rge 

uu~er of hospital and ins=it'utional nonprofessional workers and 

maintenam:e and repair crews of the counties' fire and police departments. 

Although HGF.A lenders initially said that the walkout was "stupid," 

the unlom decided to join in the work stoppaEe the follewln8 day, M~y 7. 

A decision chat proofed the Department of Education to announce that some 

schools were authorized to close if the cafeteria and sanitation facilities 

¢~id not be s~affed. Hilo Hospital and Maul Memorial Hospital reduced 

their services and accepted only emergency cases because they were without 

housekaepin8 and maln=enance sr.affs. An estimated 13,500 workers sta~ewide 

tuok part in the strlke--3,500 UPW meters and I0,000 HGEA members. The 

public school besan closing at noon on May 7 and remained closed through 

May 8 (a Friday). _ 

The par~ies finally were able to reach a settlement, and by May 9 all 

/ 

8 
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striking public employees were back at =heir jobs'. Except for the cl.'7 

and coun~F of Hocolulu, the governmen=s involved agreed that the workers 

would get ~ull pay if they charged the strike time to vacation, compensatory, 

or sick leave. The Honolulu mayor, however, refused co pay workers who 

were absen= '~althout authorization°" The Hawaii Taxpayers Procectlve 

Association took issue with the state government's position of allowing 

striking employees to claim compensatory or vacation leave, and it filed 

suit against ~he s~ate in an effort to block payments co the workers 

i n v o  1 r ed .  ~ 

The enactment: of Hawaii's public employee collective bargaining. 

law in June 1970 ne~essi~ted a new system of organization for state 

and local government workers. 5 Until then ~he t~ro domlnan~ ~blic employee 

unlo-- had been the RGEA and the UPW. Chapter 89, Hawaii Revised S~a~utes 

C~ES), however, established 13 units for ~he purposes of exclusive employee 

repres~ca=ion and bargaining on their behalf with their gover~nent employers. 

The Law also gave public em~1oTees a llmited right to strlke. In 1971 

the Law was already being ~es=ed as the bargaining units began their first 

formal negotiations wi~h their gover~unenr., employers. 

The 1973 ScaCe~ride Teachers' Strike 

Although the ~awaii ~ ) ~ . C  sector unions had succeeded in 1970 in 

legalizing Fubllc sector strikes if certain procedural requirements were 

mec and if the strike did noC affect public healch and safety in the state, 

a clrcui= court found the 1973 teachers'_ str '~.e to be illegal and i=posed 

a Large fine on the union. 

~ e  st.-ike beEan ou April 2, 1973, climaxing more ~haa ~ao years of 
J 
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hos=ili=y between the Hawaii State Teachers Association and s t a r e  education 

officials. 7 It is generally agreed =ha= ~he problems grew from a "con.nused, 

unclear, contradictor~' first comtract arrived at on Februar7 16, 1972, on 

~he eve of a =hreatened strike. The abrupt-~ess of the settlement caught 

=he reachers as t:hey were setting up ~heir picker lines around she schools. 

Classes were cancelled, and =he Depar=mene of Education (DOE) gave =he 

teachers adminlstrative leaves wlCh pay for February 17, =he day =he 

s t r i k e  was t o  b e g i n .  8 

The contract was =he ~arget of considerable cri=iclsm from many 

quarters: S~te legislators were unhappy about its $13 million price 

tag. Some teachers objected =o the vagueness of =he contract language 

and contended ~/~at a few of =he provisloas were not what "~he ~3T.A had 

promised. The president of =he Scare Federation of Labor, who ~as 

sympathetic =o HST~'s rival, =he Hawaii Federation of Teachers, said 

~lat =he agreement was a "sellout" and called for =he reachers =o reject 

it. Worse still~ =he amblguitles of =he contract language led Co differing 

interprecaTioms by =he RSTA and =he DOE and growing m u t u a l  distrust of 

=ha ,~otives of the ocher par~y regarding i~s im~lementa=ion and ~eEotiatlons 

over =he reopener items in =he agreement. Reopener items were salaries, 

preparation periods, class size and additional fringe benefits, bur =he 

dispute soon focused on prepare=ion periods and class size. 

The DOE had diffloul=y in Implementing chose provislous in par= 

because i= m~.anT hiring additional reachers a= a rime when =he scare 

administra=ion had placed a freeze on hiring: The ~ST~ filed grievances 

g 
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against the DOE for failure to carry ou= ~he contract provisions and 

~llcized its coma)faints in rallies, press releases and, later, 

newspaper advertisements, in each case b~ .miag  ,he Board of Education 

and calling its members "outlaws" for noc abiding by the cou~rac~ 

provisions. 

The .Board, on r.ha o~he~ hand, filed a petit!on wi~h ~he HPKRB 

asklng ~hac ~he union proposals on ~he reopener issues of a fixed class 

size and ~he scheduling of preparation periods be declared aonnegociable 

because ~hey fell under ~he managemen~ rights clause of Section 89-9(d), 

Kl~. 9 In a counter move, the ~STA filed a prohibited practice charge 

against the Board for failure to implement ehe contract provisions on 

preparation ~iods, duty-free lunch periods an~ cusuodial duties. I0 

The fili~ of pecltions conclnued until, aE one point, ~.he paroles 

had three rimes as many cases before the KPERB ~_han the m~mber filed 

in any ocher single bargaining relationship. The most significant KPER3 

decision, in ~erms of later cour~ actions, occurred when i~ ruled on 

both a prohibited practice charge filed by the Board of Education accusing 

the union of failing co bargaln in good faith, 11 and a petition _~iled 

12 
by the RSTA asking the KPER3 to declare an impasse in the talks. 

Is ~his decision, the ~EEB criticized boeh paz~ies for their 

behavior and ruled in favor of both petitions. The impasse declaration 

sen t  t h e  r e o p e n e r  d i s p u t e  i n t o  t h e  s t a t u t o r y  r e s o l u t i o n  p r o c e d u r e s  which 

had to  be e x h a u s t e d  b e f o r e  a l e E a l  s t r i k e  cou ld  be d e c l a r e d .  The Board 

a p p e a l e d  the  EPEEB's Lmpa. s s e  r u l i n g  co the  c i r c u i t  c o u r t ,  and in  a 

p r e c e d e n t - s e t t i n g  d e c i s i o n ,  Judge Kawakami found ~,hat t he  EPER3 cou ld  
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=or make an impasse deCerminatlon where good faith bargaining had not 

been demonstrated. 13 This court ruling, earning six days af:er the 

teachers had voted 4,279 to 1,890 to au~horlze "~he ~STA =o call a s=rike 

in April, had ~he effect of making r.he impending strike illegal. 

The HSTA reaffirmed the teachers' intention to strike, regardless 

of ~he court decision, and ~/%ac provoked the EPERB to ~o to ~he court 

to seek an injunction against iC. Tha~ request came before circuit 

cour~ Judge Doi, who had earlier enjoined ~he ~ from engaging in 

illegal strikes for the duration of i=s contract. Judge Doi held ~hat 

the earlier injunction was still in force, as were ~he penalties ~hat 

he had specified for its violation; ~he union was to be fined $i00,000 

for any illegal strike plus $10,000 a day for each day of an illegal 

strike. The judge also ruled, however, ~hac ~hese penal~ies w~uld not 

be Imposed until a strike actually began and only after the HPLRB 

in/tiered concmnpt proceedings against the BZTA for violating his order. 

On April 2, abou~ 87 percent of the 9,000 public school teachers 

were on strike against ~he state. Bo~h sides indicated ~hat ~hey expected 

~he strike to be a long one. 

S~ate legislators adopted a '"~ands-off' policy, preferring t o  let 

the par~ies negotiate ~heir own solution. The approaching adJourmnen= 

seemed ~o place pressure on ~he union, but would a~fec~ only the negotiated 

cost items which require legislative approval under Hawaii law. The 

strike was timed with the legislative session in mind, but chac strategy 

was quickly placed in Jeopardy by the ci~cui~ ' c o u r t  decision. There 
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was also little c,hac the lesislature could accomplish since the central 

issue in the dispute was perceived co be the em~loyer's rlghc to manage. 

Similarly, there was li~le ~ubllc pressure on ~_he employer to 

end the illegal strike. The public's health and safe=7 were noc endangered, 

and there was no great public outcry abcu~ any cutback in public services 

since the DOE was able to use substitute teachers, reEular reachers and 

volunteers to keep 142 of the 221 schools open during the strike. 

The DOE also issued an advisory, scatlng thac reachers who were 

on strike were noc considered co be on a paid s t a t u s  and therefore, 

if they attempted co return co work any day before the spring vacation 

for the purpose of s e c C i n g  vacation pay, ~hey would soc be paid either 

for the day they reported for work or for the vacation unless they signed 

a pledse to return to work after the vacation. This action led to union 

~ievances after ~he strike ended. 

Pressure to end the strike ultimately came from the courts. Judge 

Ka~kami's decision chat the strike was illesal had reportedly troubled 

te.~chers even before the strike besan. Greater pressure came when Judge 

Dol held o~ April ii, the tenth day of the strike, thac the HST~ was 

in contempt of his injunction and fined the union $I00,000 plus $i0,000 

for each workday ~hac the scrlke was in progress, retroactive co April 3. 

The Judge also raised the possibility of Jail terms for ~he union leaders 

if they failed to call off the strike by noon of April 18. 

The threat of further penalties worried the s~ate ~eEociacors who 

were apprehensive about the prospect of ~he-union leaders being Jailed; 
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some of ~hem said outright chac ~hey did not want to see this happen. 

The Large fines worried ~he union 5ecause the EST.& was already c~eractng 

wi~h a deficit. The governor, prc~ced by ~he concern ~hat ~he s~r~ke 

was on "~he verge of '"oreaking" "~he teachers' union, called in Wes~ Coasts 

mediacor Sam Kagel and asked him ~o try his hand ac getting the par~ies 

tosether. 14 

.~agel managed to get both sides ~o agree to submit ~he dispute 

to medlation-arbitratlon. The major points of this plan were ~hat r~he 

strike would be terminated after ~he ~eachers gave .'heir approval, ~hat 

~here would be "uo discrimimatiou of any kind by any of ~he pamcies 

against ~he par~iclpancs or uonpar~Icipants of ~he strike," and thac 

all decisiona on quesEions of arbiErabiliE7 or on ~he merits of any 

arbi~--ated issue would be final and binding, wlthou= ~he right of appeal 

by either ~arc 7. 

BY noon of April 18, ~he BSTA had completed £~s ratification 

meetings and ~he ~eachers had approved the medlation-arbitration plan 

by a vote of &,288 to 576. The sErlke was officially over. When Kagel 

issued his award on June 15, 1973, bo~h sides claimed a victory. 

Al~hou~h che state had agreed not to discriminate agai~sc ~he 

~eachers who had participated in ~he strike, its actions ou c~o issues 

affeccin8 teachers who had struck had ~he effect, ~he u~ion claimed, 

of imposing penal~ies on individuals. The first was the Board of 

Education's refusal to pay teachers for the spring vacacinn. The 

union's position ,~as ~laE The ~eac/~ers were en6i~led to vacation pay 

because, since ~he schools were closed for the April 16-20 spring holiday, 

9 
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they were noc on strike after Friday, April 13. The dispute went co 

an arb£.-rator who held ~ha= =he str'~e did sot end on April L3, hue 

rather ou April 18, the day the teachers officially voted co end ic. 

~e also held .-hat a .-esther's work year contract does ao~ "grant an 

unconditional right co pay durin 8 spring vacation or any o~her desiEnaced 

holidays, regardless of ~he gay or leave s~a~us of the employees." 

Since the' DOE .;as able to demonstrate ~ha~ ~he requirement co report 

~or work at least one day in ~he week prior co the spring vacation was 

applied to all ~eachers, strikers and nonstrikers alike, the arbitrator 

ruled ~ha= ~he policy was not discrlmi~atory and chat teachers who had 

not me~ the r*.quiremen~ were ao~ entitled to vacation pay. 

The second dispute arose over the Board's decision ~o~ to give 

seniorlry credit for ~he m~uth of .April co teachers who had participated 

in the full 17 days of =he s=rlke. For ~hose tear.hers, "his meant ~hac 

.When it became necessary to transfer or lay off ~eachers because of 

declining enrollments, vhey would have less senlorlcy ~ nonstrikin~ 

teachers who had =he same hire date. The HSTA brought a prohlbl.-ed 

practice charge of discrlmlnatlon b e f o r e  ~he H~ER~, choosing ~his procedure 

over arbltraclon because a speedier remedy could be obcained-°if che 

KPE33 chose to exercise its Jurisdlcclon. 

The EPEI~ majority found ~hat ~he Board's action did nor consci.-u.-e 

discrlminaciou in violation of the mediation-arblcration aEreemen~ or 

=he collective bargaining law. One EPE~B member dissented, sayln8 that 

the "scheme of ~he DOE" was~ ao discriminate agalnst ~he striking teachers 

and that the policy was indeed a penal~y since £~ -,-ent beyond the aoz-~al 

j 
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loss o£ bemefi=s sus=ained by s=rikers. 15 The ~TA subsequen=ly 

challenged =he ~PERB's ruling, bun" =he decision was upheld by bo=h 

16 
=he circuit cour~ and =he scare supreme =our=. 

An immedla=e concer~ of =he union af=er =he strike was to get the 

supreme =our= to stay Judge Doi's $190,000 fine while i= appealed =he 

contempt finding. The RSTA argued =hat requiring it to pay =he fine 

immedia=ely or to pun up a Large bond during the appeal process would 

bankrupt =he union. It got some suppor= in this matter from =he execucive 

officer of the HPLRB, who said that =he agency was not ou= to break 

=he union. 17 However, the supreme =our= ruled than the union had to 

pay the fine immediately or post a $200,000 bond while it apgealed 

Judge Doi' s contempt flnding. 

The ~STA borrowed heavily from banks ; one teacher loaned =he union 

$15:000 interest free, =he only proviso belng that she remain anonymous. 

Laker, in an agreement wi=h =he EPEEB and wi=h =he approval of =he circui= 

=our=, =he union beEan paying off its fine into an escrow fund on an 

installment basis. In addition to appealing Judge Doi's con=emp= of 

=our= ruling, =he HSTA bad also appealed =he Judge's earllerlnjunction 

in which he had specified ~he fines for an illegal strike end Judge 

Kawakami's invalidation of the EPERB's decision r~ba= the par=ies were 

a t  impasse .  

The supreme c o u r t  u p h e l d  =he c i r c u i t s  in  each o f  the  =hree c a s e s .  

18 
ItS decision affirming Judge_Doi:s injunction was unanimous, and it 

~Iso upheld his finding thar~ =heunion was in contempt of tour= when 

It struck. He ,ever, =he Justices reduced =he original $190,000 comnempt 
|- 
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f i ~ e  co SlO0,O00, = o t i s 8  c~ac the  ~ S ~  was a " l e g a l  c r a i ! - b ! a z e r "  i a  

~he "uncharted, complicated =ew legal ~iel~ Of collective bargaini=8 

among ~he p~hlic employees of ~he State of ~awail. ''19 Later the court 

ruled ~hat Judge Kawakami was c o r r e c t  i= his d e c i s i o n  cha~ the ~STA 

and ~he Boar4 of E/uca~Iou ha4 uot been at an impasse i~ ~heir 

aesocaicions , ~he rulin8 which stripped the teachers' strike of its 

legality. 

It is likely r.hac stron 8 pressure to se~cle ~he strike came from 

~he union membership. Only half of ~hem had voted for it, *and less ' " 

than 90 percent of ~he teachers were ouc on any Eive~ work day durin~ 

the stri~e. Host of the s~rikin8 teachers also were feeli=g ~he pinch 

of ~he loss of ~ychecks. One person speculated tha~ if ~he strike 

ha~ sons on for another two weeks, ~he teachers would have beEun 

reCurnin8 to work in droves. 

The 8r~ates~ pressure for se~lamen~ seemed to have come from ~he 

heavy ~nes imposed hy ~he courts coupled wi~h the ~hrea= of jail for 

~he union leaders, al~housh Ehese ~hreats seem to have shaken up the 

sta~e ~egotaitors ~re ~han it did ~he union negotiators. The ~STA, 

which was already in deb~ when ~he strike besan, could no~ afford co 

have "~he s~ri~e drab on as fines conClnued to accus~laca, especially 

s'ince there was ~o assurance ~hac ~he H~EEB would be amenable to a 

request to raise ~he teacher service fees. Nor could the union 

expect an7 financial hel~ f~ ~ha ~arenC ~atio--l Educatlou Association 

because of its s~andimg policy of ~o~ assistiu8 in ~he payment Of f~nes. 
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Thusp ~he courts' threat, ~he fines, the celuctance of ~any teachers 

to continue ~he stri'~e, and the. governor's wish ~oc to sea the ~ST~ 

leaders jailed cumblned to axeru sufficient pressure to bring ~he d/spu~e 

to an end. The ~ediation-arbi~ration process was a face-savin8 ~echanism 

for both parties in reachin8 a final settlement. 

Af~ar the strike, the union sousht an increase in ~he service ~ee, 

which it is mandated to ¢ollec~ from all employees in ~/~e bargaini~ 

unit, in order to be able to cover the fine, and ~he EPEEB, which ~mst 

approve the size of the fee, consented Co the increase. But there was 

another penalty imposed, one that is rarely discussed in analyses of 

public sectors strikes. Each scrlking teacher lost one month of senioric 7. 

Animosit 7 between state education officials and ~he HS'~ continued 

for a shor~ period after the strike, uncil key individuals on both sides 

lef~ or were replaced, bun relations improved as each side gained a 

better underscandln8 of the ocher. The 1973 surike also made very clear 

to the union ~he many problems it would face in the unlikely event cha~ 

It w~uld conduct an illesal strike again. IC should be noted chat the 

union did not ensage in an illegal strike over the next seven years, 

and as early as 1974, the 111 feelings lef~ over from the scrlke 

d/ssIpa=ed, ~he union and the Board of Education were having "good and 

healthy" bargalnin8 sessions. 

The Fir~Ishter Sickout and Strike Threa~s I 1974-79 

Alchoush the Hawali law pro'~des. ~rocedures for resolvlng union- 

~oyer disp~es when ~he ~ar~£es reach an impasse, the firefighters 

q 
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have  b e e n  u n i £ o r m l y  s u c c e s s f u l  {n t h e i r  ~ e g o ~ i a t i o n s  by r e s o r ~ i n g  ~.o 

maneuvers beyond ~.~e l a w ' s  p rocedures .  I n  1977 they used =he s t r i k e  

t h r e a t  ~o ge l=  a s e t t l e m e n t  thac  was t i e d  co r e c o n s i d e r a t i o n  and the 

u l t i m a t e  enactment o f  a £ £ r e f i g h = e r  a r b i t r a t i o n  b i l l  thac  the governnor  

had ve toed .  I n  1979 ~ e y  aga in  ,~sed the t h r e a t  o f  a s ~ r i k e  ~o o b t a i n  

an agreement £ollawlng legislative £nacclon in funding the £irst 

arblcratlon award under the firefighter arblcration ac~. Al~hough 

they have not completely ignored r.he statutory procedures, no mediator 

so far has succeeded in resolving a contract dispute in which the 

fireflghters were involved. Al~hou~h in their firs= negotiation ~he 

fac~findln8 ~ecoc~nendaclons did help to form ~he basis for a settlement, 

in Later negotiations when factfinding was used, the union rejected the 

Eepo~s. 

The s~rategy of the Hawaii Fire Fighters Association (~K) t:o 

carry out "quickie" Job accio~ and also :o sr.zy Cut of the courus is 

revealed in its five-day sickout of July 1974. Negotiations for the 

1974-75 contract, first requested in August 1973, b e ~  i n  lace October. 

Within eight months the EPERB declared "~he parties at an impasse. Wa~es 

and holiday pay were the  major issues. 

Prior to the impasse, the ~[~A and the employers had agreed ~o 

waive the LS-day limit on m~diation, specified in the ~ a w ~ i i  law. 

Suddenly, on July 18, 1974--the 15th working day after mediation began-- 

21 of the 22 firefigh~ers who were scheduled to repor~ for duty on Kauai 

called in sick, 32 of 34 scheduled on ~awail did ehe same, and 25 stayed 

~c~ua on ~w~ui. The Honolulu-firefigh~ers did not join in the first day 

f 
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of =he slckou=, bur a group from =he KFFA was repor=ed =o have me= ,~i~,h 

~onolulu Mmyor Fasi at City Fall ou ~he af~cernoon of July 18. Tha= 

same af=ernoon ~he federal mediator appointed by ~he ~EEB cancelled a 

meecing wi=h =he nesotiators, and his only public co--nent ,;as ~ha= ~he 

sex~ meetly8 would be "subject ~o call"--presumably by ~he union. 

On July 19, 205 Oahu firefigh~ers ,aho were scheduled ~o So on duty 

called in sick, requiring on-duty personnel to remain on the Job. The 

union denied ~ha~ ~here was a "strike or  refusal ~o work by firefightinE 

personnel" and insisted that "all fire scabious have been  and are being 

fully wanned." The counties complained =o ~he H2EKB ~hat the fire fighters 

were vlolatin8 ~he um-strlke clause in ~heir collective bargaising 

agreement and asked ~he KPEEB to seek a circuit cour~ injunc=ion aEainst 

firefiEhters who were involved. The sickouu ended five days after it 

beEan .  

H e d i a = i o n  and f a c t f i n d i n g  f a i l e d ,  and on Sep tember  3,  197A, ~he u n i o n  

began  ~ak ing  a s ~ r i k a  a u t h o r i z a ~ i o n  v o t e .  Out of  853 v o t e s  c a s t  s t a ~ e w i d e ,  

807 (95 p e r c e n t )  e n d o r s e d  a s ~ r i k e  on o r  a f t e r  November 3.  On Oahu, 606 

of 624 ballot cast (97 percent) were votes for the s~rlke. 

In an effor~ to head off ~he ~hreatened strike, ~he employers asked 

~he union =o aEree to final and binding arbltra=iom; ~he union refused. 

• This refusal apparen=ly prumpted ~he counties to pe=itlon ~he KPLRB =o 

ini=iate an Inves=igation in=o ~he ~hreat of a flrefish=er strike. The 

~etltion was f~led on October 15, =he same day ~hat the counties beEan 

~heir s~rike preparation meetings. . .  
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The union continued i~s preparations for a s~rike, blaming ,he 

failure =o agree on the employer's "unanimity rule." This rule required 

~he s~a~e and all of r.be court=lea to be in agreement on all =he ~erms 

of a coQtrac= before final acceptance, thus preventing any individual 

county from making separate agreements with the firefighcers. 

Newspaper reports blared ~hat Hawaii and Kauai counties were u~-~il!tcg 

co meec the union's wage demand. 

On October 18, ~he ~ county council passed a resolution supporting 

acceptance of ~he 8.5 percent pay increase ~he flrefishters were demanding 

and as~ir~ ~w~aui Mayor Cravalho to 'Lutilize his considerable experience" 

in resolving the dispute. The mayor succeeded in ge~ing a "summit" 

meeCing of Che governoT and ~he count7 mayors at which it was agreed 

~h~ bargain/n8 between =he employers and ~he firefighcars should be 

resumed. At r_%is meeting the ac~ing governor informed ~he mayors ~hat 

he did not intend =o call out the national guard to cake over fireilghting 

dunies in ~he event of a strike. 

The parties reached a se~tlem~n~ without a strike. I~ included ~he 

8.5 percent across-the-board wage increase r/mr ~he firefi~hcers had 

demanded and also an agTeemenc by the union Co reimburse ~he counties 

for ~he additional costs for me~is area ove~cime chat ~he employers had 

incurred during the July slckout. This was accomplished ~y adjusting the 

effect date of ~he wage reopener in each county. 

AC ~he ~ime of coinciding wi~h the set~lemen~ on ~he reopener, ~he 

union asked the employers ~:o begin negotiations on a new contract, since 

one ~us= n e g o t i a t e d  was -due  to  e x p i r e  in  s e v e n  mouths (June 30). 

-j 
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Negociacions began on December 3, I97A. AC ~he. ,.r.lo~,'.s u rg ing ,  ~he 

employers a~eed ~o use a procedure ~t £nvolved only ~To s~eps: 

medi~ioa and flnal°offer ~bi~ation. 20 In exchange, ~he unlo,~ agreed 

co reduce ~he aumber of i~s con~rac~ demands ~rom 20 co aine. 

Within a shor~ clme the 9armies reached ~he predicted impasse, and 

on February 13, 1975, bo~h sides asked the EPEEB to declare an impasse. 

The impasse was not resolved in ~he mediation stage, and on Februa~, 25, 

they exchanged their final offers. On ~arch A, when both parties presented 

their final offers to the arbitrator, the union also submlcued an al~erna~-ve 

offer which would a~tach any flrefigh~er pay raise co ~he national 

cousumer price index. The employers Immediately went co court, clalminE 

tha~ the arbitrator was prohibited from conslderin~ the alternative offer. 

The court ~uled in favor of the employers. The arbitrator selected the 

firefighters' final offer on raises and holiday benefits on ~arch 25, 1975. 

A~er the county councils and the 1975 sca~e legislature approved the cost 

items in the awar~, the contract was slgued on April 16. 

In the leEislature thac year, several bills were in~roduce~ ~o amend 

~he s~a~e's collective barEainin~ law, includin E one which would have 

made arbitration a mandatory s~ep in coucrac~ disputes i~volvln~ police 

and firefish~ers. I t  was no~ adop~e~i, b u t  a n o t h e r  amendmsn~: was enac=ed 

that set a ¢c~on expiratlou date for all bargaining unit contracts so 

• ~ha= they would coincide .~i~h the sta~e's t~o-year budge~. The same 

piece of leEislation also revised the ",,~,,~m~cy rule" by requiring only 

a simple majority vo~e of ~he employers for ratification of a negotiated 

settlement; ~he ~overnor was assigned four votes and the count7 mayors 

one vote each. The s~ate was ~o~ in a position ~o cocmmnd a majority 
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when i c  was a l i g n e d  wi~h on ly  one of  "the c o u n t i e s .  

For  ~he f i r e f i g h c e r s ' ,  ~he e x c e p t i o n a l  n e B o t i a c i o n s  was ~he one 

f o r  t he  1976-77 c o n t r a c t ;  £t  i s  t he  on ly  oue thac  was s e t t l e d  ac ~he 

b a r g a i n i n E  Cable w i t h o u t  i n c i d e n t .  St  was a l s o  dur in~  the  1976 

legislative session ~hat the lawmakers ordered a study of the merits 

of  compulsory  b i n d i n g  a r b i ~ r a t i o n  as  a p r o c e d u r e  f o r  r e s o l v i n g  p o l i c e  

and f i r e f i g h t e r  d i s p u t e s °  

The substance of the model bill proposed by the HI~A was introduced 

in both she senate and house in February 1977, approved by botch houses, 

and vetoed by the governor on ~he grounds ~hat it ~ould favor ~he selection 

of an out-of-state arbitrator. The legisla~-ure made no serious attempt 

to override ~he veto, reportedly beca___use the bill set an effective date 

of July 1, 1978. 

Negotlations over the fourth contract, to cover ~he 9erlod July i, 1977 

to June 30, 1979, had been in progress during ~he 1977 legislative 

dallbe~e¢ioos over the firefighters' arbicratlou bill. By Hay 9, the 

parties were declared co be at an impasse, and on Hay 27 the EPEEB 

appointed a factfindin8 panel. Unresolved ~ssues were hours of work, 

overtime, night-shif~ differential, emergency and special assignments 

and physical examinations; this time wages were not at issue. Two days 

after ~he governor's veto of the arbiLracion bill, the fact finding panel 

issued its report, which the union promptly rejected. The union then 

r e v e r s e d  i t s e l f ,  wi thdrew i t s  p r e v i o u s  p r o p o s a l s ,  and i n s t e a d  demanded 

a. 7 percent wage increase an~, in addltlon, suggested that the procedure 

prescribed in the vetoed bill be used in the event the par~ies failed 

) 
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=o reach an agreement:. All =he o~her =n~blic employee uni=s had se==!ed 

for a 4.5 percen= wage increase. The employers rejected =he union's 

demand, sta=inB also chat any possible strike probably would be declared 

illegal since =o impasse had been declared on ~he mew 7 percent ware 

demand. Fol!owln8 a 97.5 vote of =he membership in favor of a s=rike, 

=he union filed notice with the EPERB of its intent to strike on 

September I. The employers soon filed a petition with =he PLPER3, calli~@ 

upon it to declare =hat the strike would endan@er public safety and 

health. On July 28 it was announced =hac =he par:ies had reached an 

agree.manCo However, by fewer than 200 votes, =he firefighters rejected 

the proposed contract, and further megotla=ions soon collapsed over 

=he issues of wages and over=ime pay. 

On August 26 the EPERB ruled in a 2-i decision ~at a firefighters' 

strike would endanger the public health and safety and ordered =hat 

fire station operations continue co be carried out ..rl=h present manning 

schedules. 

The union continued its strike preparations and, as part of its 

strateEy, the union officials staged a meetln8 with the mayor of ~onolulu 

several days before the strike deadline. Overtures were also made to 

the mayor of Maul county. Within three days, on August 29, the governor 

announced chat a settlement had been reached. Under its terms, r.he 

union obtained a wase increase of 4.3 p e r c e n t ,  effective both July l, 1977 

and July I, 1978, in addition =o a holiday pay premltun estimsted at 

2.2 percent recroactlve to July I, 1977 

In the 1978 lesisla~ive session, a modified version of We vetoed 

i 
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mandatory arbitration bill was introduced and passed by both houses. 

I~ differed ~c_om the o~igi~al one in cha~ iC specified arbltracion 

by a t r i p a r t i t e  p a n e l  r a t h e r  ~ by a s i n g l e  a r b i t r a t o r .  No manClon 

was made of  any r e s i d e n c e  r e q u i r e m e n t s  f o r  t he  a t h l e t e = o r s .  The 

tripartite arrangement was aimed ac meeting the governor's objection 

to the earlier b~ll and his complaint that only mainland arbitrators 

would end up s e t t l i n g  d i s p u t e s  i n  Ha-,~iio The b i l l  was s i g n e d  i n t o  

Law on May 23, 1978. 

Negot ia t ions o v e r  ehe terms o f  the 1979-81 concrsc~ began on August 4, 

1978, aga ins t  the background of  the mew law. The uniom "~as anxious to 

try out uhe new procedure and, i n  £ac~, filed several peticlous before 

it: finally secured a declaration of impasse from the ~ER3. Medlacion 

failed, and the ~ER~ moved ~o invoke arbitration. The employer 

represencauive on the ~ripar~i~e arbi~z-~ion panel resisted adoption 

of the union's fir~! offer that tied pay raises ~o increases in the 

cosc-o~-!Ivlng index because Ic would  sec a preceden~ for all other 

public employee units, bu~ the other members overruled him on the grounds 

tha¢ the panel had no lega l  power ~o bind ocher un i t s  and uo r e s p o n s i b i l i t y  

" f o r  ~ a m s f a r a b i l i ~ y  nego t i a t i on  problems r.hat the employers may exper ience. "  

The governor, however, le~ it be know~ ~hac no one should assume ~hat 

l eEisLacive approval would be automatic. In fact, the legislat~ure 

adjourned wi~hou~ rm/~ing action on the arbitration award. The ~I~Y.A 

flatly refused ~o 8o back to bargaining and ~hreacened a s~rIEe. First, 

however, !¢ filed a prohibited practice ~ against the employers, 

but the EPERB rejected ~e union's claim, ~ith ~he chair=an no~ing ~han 
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"final and blndin~ arbitration" was something of a misnomer ~or che 

legislation which should m~re properly be called "advisory arbitration" 

since any award was subject to legislative con/i.-mation. The union 

announced its intention ~o go ahead .zith a strike, and other public 

employee unions supported i~. Three days before "~he .~alkout deadline, 

union leaders had breakfast wi~h the governor and emerged -~Ith an 

agreement that included an understanding ~ha~ some necessary changes 

would be made in the c~muulsory arbitration law. 

Despite the difficulty with the law, no ~m~,H~--mts have been 

adopted and negotiatlons for the 1981-83 period are proceeding within 

its original terms. 

The ?ollce Sickouts, 1976 and 1979 

The pattern followed by Eawali's police officers parallels ~he 

firefighters' union's sr.Ta~eey in ~heir use of ~he sickouc co pressure 

manaeem~zt negotiators, but they have experienced significantly less 

success. There was about 90 percent partlcipauion An ~he ~ police 

sickouts, in 1975 and in 1979. However, the S~a~e of Hawaii Organization 

of Police Officers (SHOPO) leadership publicly disavowed both Job actions, 

despite news reports t o  the contrazT. The 1976 sickou~ Lasted 22 hours 

and the ultimata settlement required the efforts of a special mediator 

appointed by ~he EPER3~ The 1979 sickout lasted for ~hree and a half 

days, during which ~he ~PEEB declared the action an illegal s~ike, 

the union leadership was se~ed with ret~zrn-co-work orders, and neeociators 

for three counties walked out of ~he mediation sessions and v~wed not =o 

ret~zrn until :he police officers returned to their Jobs. 

IA 
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The reasons ~or the slckouus were uot shar~17 defined. The 1976 

slcko,,n ended a/ter iu was decided that the officers had "made their point" 

in a meet!n8 wi~h the ~molulu mayor. The mayor had also promised the 

officers total amnesty if they regurned to their Jobs ~rlth/n a speci/ied 

time. There we~e news reports that the union had provoked the action to 

protes~ the lack of "gooa faith" barEaining on the part of the goverument 

negotlauors, althoush S~OPO den/ed any involvement. The =easons at~Tibucad 

for the 1979 sickout included "pubLic apaghy," the slowness of the 

negotiations, and police Job ~Tus~ration. 

7, terms of penalties for pal~icipatlnE in the sickouts, the union was 

apparently more successful in its efforts ~o 8ain amnesty ~or officers in 

the 1976 slckout than in 1979, althoush the issues of penal~ies arlslnE 

As ~ e v i o u s l y  ~o~ed, ~onolu lu  po l i ce  o f f i c e r s  w~re promised t o ~ l  

amnesc7 in  1976. Slmi lar lT ,  ~ a i i  count7 o f f i c i a l s  had agreed noC to 

pursue an7 d i s c i p I i n a r 7  ac t ions against  i t s  o f f i c e r s .  But ~.aui count7 

cu~ the pay of  any o f f i c e r  who could no~ prove ~hat he had a IeE i t ima te  

~ t ,  and it asked for confirmation beyond the doctor's certificate ~hag 

man7 officers had ~tted. 21 Kauai officers did ~o~ participage in the 

1976 slckoun. 22 

In contrast, the em~loyers did uot concede on ~he amnest7 issue to 

get ~he police to return to work in 1979. AccordlnE to the union, amnest7 

had been promised at one point in the negotlatlons, but it had not been 

put in ~Titlng. lamltia/17, the various-po1~ce adminlscrac!ons had announced 

~llcl7 tha~ mosu of ~he officers "-~uld be liable for disciplinary 

*j 
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penal~ies ranging from pay cuts and verbal reprimands co discharEe and 

possible c~-iminal prosecution of any found guilty of harassing and 

in t : imidar . ing  f e l l o w  officers who remalued on du~y. The saverlry of ~he 

penalties was due in paz~ ~o ~he fact ~hat a sumber of ~he police on dut[ 

had walked off ~heir Jobs. 

Amnesr7 for ~he pol/ce was ao~ widely supported in ~he communlr7, and 

~he majority of ~he ~-ployers Indicated ~ha~ they would uo~ consider i ~ - 

meEo~iable. ~wever, ~hs issue was resurrected after the parties agreed 

on a ~enta~Ive se~lemen~ a week after ~he sickou= ended. The union w-as 

assured tha~ uo officer would be dismissed or demoted for ~aklng par~ in 

the sickou~; however, ~he counties re~alned ~he right ~o issue suspensions 

and or reprimands for derel/c~ion of du~y an a case-by-case basis. The 

officers who had been assigned ~o duty when the wa/~m~t occurze~ on July i~ 

w~re considered particularly vulnerable to suspension without pay. 

Rumors began r.o circulate abou~ ~ con~rac~ rejection if ~he officers 

remained under the ~hrea~ of retribution. The Rouolulu police admlnistza- 

tion fi~ally amnounced ~ha= i~ ~uld not issue suspensions because of ~he 

sickou~. Instead, officers who ha~ le~ their pos~s would be penalized 

wi~h ~zlc~en reprimands and a cuC in pay for ~he r~-n~n~-K period of ~he 

July 14 shlf~. O~her officers who ha~ called in sick and had uo doctor's 

sllp ~o verify an Ll/~ess w~re ~o be penalized by having ~o charEe ~he 

sickou~ days ~o ~heir com~ensaEory time off or ~helr vacations. A few 

days la~er Hawaii county also said ~ha~ it would issue no suspensions as 

penal~les. The police officers flnally-z-a~ifled ~he con~rac~ on 0c~ober 

I/, 1979, a/mos~ ~h~ee ~ont~ af~ar- ~he7 had reached ~he ~enca~ive aEreemeu~. 
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The ratification did mot mean that the issue of penal~ies resultln8 

from the slc~ut had been laid to rest. Althoush the ~nolulu police 

admlnlscl-ar-ion had initially indicated thac the officers would have to 

provlde medical proof in order to claim sick leave, all applications that 

fall within the sickout period were later denied. Officers who had called 

in 91ck for that period were $iven the opt!o, of conver~ing the absence 

to vacation leave. In all, about i0 of the appr~cely 1400 Honolulu 

officers who had walked out failed to ~ the option. Some officers who 

were denied sick leave even thoush they presented a doctor's c~r~-ific ation 

have filed grievances, but the employer has refused to process ~hem.- 

In Eefusln8, the employer has rel/ed on the lanEuase in the police contract 

which denies ~he union access Co ~he Erlevance procedure when em~loyees 

13 
are disciplined for "engaging in prohibited activities° The un/on has 

filed a =umber of prohlbi=ed practice compLaln=s ~ri~h EPV~R3 on behalf of ~he 

officers. So far only ~o have been heard and both pet!tious were dismlssed. 24 

I~ is alleged ~ha~ other penalties have been imposed on police officers 

as an a/terma~h of the sick~ut. Accordin8 to oue source, pa~Icipation 

in the Job action has ~.an= a loss of promot".ion l o t  many youn8 officers, 

and ~here have been rumors thac these officers wcn~Id meyer 80 ouu aEain 

because of their vulnerabi!i~'Y to admlnis~Tacive re~liation. 

The 1979 "Essential" B1ue-C.ollar Workers' Strike. 

The first and. only so-c~le~ '"legs./.-" s~rlke under the Hawaii law began 

on October 22, 1979, aesrly 10 ~_ars after the law was enacted, and involved 

the unit of 7,700 blue-collar workers throuEhouL the stace who were 
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represented by =he Uni=ed PubLic Workers (UPW). This walkouC served as 

=he first major =as= of =he provisions in =he Hawaii law pro~ibitlng 

strikes by "essential" workers. The problems ~he publ/c employers faced 

in effec~In~ compliance with these provisions brough~ abou~ the firsn 

significant changes in the law as it defined limitations on the right co 

strike. 

Th/s strike also provides another illustration of the influence of 

penalties, including individual and union fines, on a strike. .Although 

the union came close to payluE $2.5 million in fines, in the end the 

amount was only $62,000, not counting the outcome of pending appeals co 

the state supreme court. On the island of Maul, under an agreement be~aeen 

the Raul cour= and the union, ~=lae imposed against individual scrlkers 

in that county were dropped on the condition Chat  the union ~uld no~ 

appeal ~he fine against ~he union. Disciplinary letters sent to individual 

striking "essential" employees were also withdrawn as part of the strike 

settlement. 

The s~rlke began 14 months after ~he s~art of negotiations, and after 

the UPW had gone through all of the procedures required for the calllnB of 

a legal s~rlke, including filing with the KPERB a lO-day notice of intent 

Co s~rike on October 22. After several weeks of hearings, t h e  

issued Decision No. 119 on October 19, specifying wha~ positions UnlC 1 

employees would have to man during a s~rike in order Co protect ~he public 

health and safety. 

J 

J 
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The 1979 ~ st~_ke, co~mouZ7 act.'r'ibut:ed ~o linger:Ln~ ~embersb~p d i s -  

sa~Is£actiau -~rith the autcam~ of the previous uegotiations, ~as termn~ 

"destined in ~o years i£ uot uow." The faccfi~din8 panel's recammendatian 

for Unit I, $120 plus $70, was uoc all chat had, bu~ other issues ~ere 

in dispute- The emploTers were reluctant to break the econamic setc!ement 

pattern tha~ had been es~abllshe4 BY ~ss firefighters' arbitral!an awar~ 

and ~ollowed by a l l  o t h e r  units. The unic'n, an its par~,  had been 

promised Incremental wage adjustments in the llth-hour set t lement  in  1977, 

an agreement ~ha~ ha~ involved all public sector unions but one which had 

been engineered by the  U~g's  s is l :er  union ,  the  Eawali  Goverumen~ ~mployees 

Association (~). As it ~ued out, these increments amounted to oul7 

$27 for same UF~ ~or~rs in 1978, and the £ee ~Ling s among the ue~0ers at the 

time the 1979 =ego~-atlons began was, '~Yo~ can'~ trust the other ~-47s; 

we'Te 8oing i~ alone Ehis ~Ime. '~ 

The st~rika began on October 22, 1979. Closed for the duraciau of ~he 

st~./~e were numerous public ~c~eatlon .~a¢ili~ies. Cit7 dump sites also 

~re closed because of the health hazard, but neighborhood landfill dump 

si~es ~ere kept open. A~: ~he 8averament-run hospitals, volunteers and 

ad~dnlsr.rators pro'vialed ca r e  and c a r r i e d  ou~ housekeeping dur.les, bu~ 

~I~Ln several days the hospitals ~egan co discharge nonemergenc7 cases. 

The strike cause~ a one-morning tle-up o~ bus service and interrupcians in 

dock o p e r a t i o n s  ~nen bus d r i v e r s  and dock:~orkers : e p r e s e n t a d  by p r i v a t e  

sector unions refused co cross U~ picot lines sec up at the bus depot 

and the state-owned piers." At the stare airports, runways ~er* beln8 
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cleaned by ~he Air Force in order to meet ~he Federal Aviation Admlnistra- 

~iou saiet7 standards, b~ ~here were reports of dirty res~rooms and 

~ . m c i n  8 trash in ~ermlnal areas. The ~awail NaClonal Guard was standln 8 

b7 at ~he Ealawa Correctional Facil/~y and the Oahu Prison, as the 

governor had ordered as soon as the neEo~la~ions had broken off. 

The schools, which ha~ been kep~ open at the scar~ of ~he scrlka, 

qui~e unexpectedly became the real bactleground bet~en the ~wo sides. 

They had been ordered closed on the fourth day of the surike because, 

vlthou= the ~a/n~enance srmff, they could no~ be kep~ clean enouEh to mee= 

sanitary s~andards. Then, nearly ~o ~eks later, School Superintendent 

Clare azmounced ~he admlnls~car.lon's plan ~o get volunteer help to clean 

~he schools. The plan drew ~he suppor~ of the governor who, in an unpre- 

cedented ac~:ian, reques~:ed s~a~evlde b r o e d c a s t  time dur ing  ~he even/ng to 

snare his position. In his speech, the governor explained thac ~he ~er-as 

for 12 other contacts vlnh ~.~rai~.'s pu~I/c employees had been es~abl/shed 

in the firefishcer ueEo~ia~ions and tha~ ~he firefish~er con~rac= provided 

8uldellnes tha~ the other unions had accepted as beln 8 equ/table. He 

emphasized tha~, in fairness ~o Chose units ~ha~ had raclfled their 

aEreemenEs as weLl as ~o those EhaE had sec~led bu~ had noc ye~ ra~if!ed, 

~he sca~e could  no~ depar~ f r c ~  Ehe e s t a b l i s h e d  s r~ndards  ~rlthour. 

inCUrTiU8 th~ p~os~ec~ o£ reopenln8 the other contracts. The governor 

also announced ~he cleanup plan  which ul~Ima~ely produced ~he only penal~les 

imposed upon individuals as a resul~ of ~he scrlke. 

The plan for c!eanlu8 ~he schools drev i~ediate and heavy criticism 

frc~ public employee unions and from some public officials. The UI~ said 

w" 
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~hac p a r e n t s  should  a o t  be p r e s s u r e d  i n t o  beco~Lag " s ~ r i k e b r e a k e r s  and 

scabs." The ~STA called ~he plan "provocative and poCen~iall7 dangerous 

to all concerned." The president  of the Havaii Parents, Teachers and 

S~udents Association criticized ~be plan and .~arned of potential 

violence. Some ~nbers of the $ta~e Board of Education labeled the plan 

" s ~ r l k ~ b r e a k i = $ . "  

The most serious challenge came from the s choo l  principals. The 

HG-r.A r.~he exclusive represen~atlve of educational officers, including 

principals and vice principals) indlcaced tha~ the principals, par~i Icu!arl7 

in the Eavaii, .V~ul, Kaua/, and Leevard Oahu districts, vould uot s~ up 

for the c leanup  =eetlnes. The superincendent reemphaslzed his vzrnin8 that 

p r i n c i p a l s  who d id  uoc conduct ~he ~eetlngs ~ould be subject to  disciplinary 

action. Cleanup meetings ~re held vithout incident at 228 schools through- 

out ~he s~ate and a to~al of 5,226 volunteers were signed up. Hoverer, 

=or~ than 200 principals and vice principals faJ.led to attend and vere 

subsequently suspended for i0 days, thus becom.ln8 the on ly  employees to 

suffer -~ny peualties imposed dur in8  the course of the strike. 

The sr.ate, meanwhile, carried out: its threat and sent: 10-day suspension 

no,Ices ~o ~he recalci~ant amou8 the employees who had been desIEnated as 

eseantlal, and the ~ yarned all 0ahu vorkers in ~hls categor7 :hat  ~hey 

should shov up for work in ~o days or else be subject to fines and 

possible KPEEB resisr~mce ~o any subsequen t  reduction in the penal~ies. 

.V~any of the schools Ein~lly'reopened on November 15. This reopening, 

combined vlth the possibili~-7 of" iQ-da7 suspensions ~he strlkers faced 

for refusing to re~urn to york and the paychecks ~he7 ~ere =:Lssing, were 
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seen as the forces plat/rig pressures on the parries to resume =egotlations. 

DurlnE a news conference, the governor con~ented that he felt the parties 

"ripe and :ead~ '~ for movement. A= almost' the same time preparations 

for the Jury trial of ii 0ahu UPW strikers ~re abruptly interrupted by 

a s~ipulation presented by attorneys for the union and the state: all ii 

strikers had agTeed I ~o return to w~rk. The chairman announced that the 

~PERB would ~rE as fas~ asposslble to bring larger groups of strikers 

tO court to face contempt charges. The number of schools reopening 

i n c r e a s e d  daily, and by November 26 a l l  were open. 

The number of contempt findings continued t o  mount. On November 16, 

Kaual court Judge Rirano held tha~ the union ~ras in contempt of his back- 

to-work order and fine~i it $55,000; on Maul Judge Fukuoka found 14 more 

UPW strikers in contempt of his order and fined them $200 a day retroactive 

t o  November  S. BoCh Judges told the union attorneys t h a t  they ~RLIA 

consider motions to reduce the fines. 

More essentlal ~rkers ~ere reported to be returning to work on ~aul. 

On Kaual ",.he union met with county officials t o  work out the staffing of 

~he essenr~11 posi~ons. There seemed to be progress in the bargain/rig, 

as the union was reported to have lowered Its demand to $240 and the 

employers to have raised their offer to $190, the flgure the factflnders 

had sugges ted  in  August bu t  which had been r e j e c t e d  by bo th  s i d e s .  

A settlement appeared imminent by November 20. Judge Shlntaku set a 

contempt bearing date for November 23 regarding the un/on's noncompliance 

wi~h his back-to-work order. 2~ The ci:cuit court on the island of Hawaii 

also proceeding ag~Ins~ the un~on in a con~empc action and Judge 

¢ 
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Euboea set a November 23 dea~e for 21 strikers to comply with his C+o- 

26 
~m.~ek-old order to return to work or face a contempt hearing. In 

federal court, the Small Bus~ness Assoclatlon presented its case against 

the s~ate's payment of unemployment cumpensatlon clained by 5,500 of the 

7,700 UPW strikers, but Federal Judge Martin Pence announced that he would 

withhold his decls~n until ~he spate actually start~ to pay unemployment 

benefits to the st rd /u~s.  27 With the approvaLof the negotiating 

ccmm~Lt~ze, R~ger Fraser, a representative Of the parent American Federa- 

Liras of S~ate, Count7 and Municipal Em~loyees-Who had been sent to Kawall 

by In te rna t i ona l  President Je r ry  Wurf, ha~ been meeting informall7 wi~h 

the FMCS mediator and the employers to ass i s t  in  developing a sett lement 

package. 

Early in the evening of November II," the governor announced that a 

settlement +had been reached. The final package included a $200 increase 

over t~o y~rs, overtlme pay to clean up the debris that had accumulated 

during the strike, a $15 differenLial for skilled workers, and the with- 

drawal of the suspension notices already sent out by ~he employers. 

On November 30 Judge Sh/ntaku dlsm/ssed the ~EEB's pe~ition asking 

that the union be charged with contemp~ o= the basis of a defect in the 

KPEEB order. The Judge ~ that the orde~ did -mr- specify which UPW 

workers were "essential" and, therefore, that the EPERB would have to hold 

another hea~ if it wanted to make its back-co-~ork order applicable to 

the un/on. Chairman Hamada <--dlcated that if. the contract were ratified, 

the HPER~ would not: pursue contempt- charges against the union or individual 
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members. The membership over,~helminBly approved =he conc.-ac: by a vote 

d~ 5,040 to i,i~7, ~hus ending the longes= public employee strike in 

t he  state's history. 

The Effect of Fines and Penalties 

Almos~ from its ou~sec, the strike raised unexpected issues about 

which employees provided "essen~ial" services and thus should remain 

on ~he job in the event of a strike. In i~s decision, the EPE~ determined 
~ lleA 

~hac more ~han 500 p o s i t i o n s  would have  to  b e - ~ O  by a b o u t  900 ~ u l l - t i m e  

and part-tim~ workers in order to provide the services i= deemed essential 

to ~he public hea1~h and safe~y, 28 and i~ issued 18 "special orders" 

to  t he  emploTers  and ~he u n i o n .  The e mp l oye r s  were  o r d e r e d  to  f u r n i s h  

a List of employees qualified to perform the essential services from 

which ~he union was ordered to select ~he numbers of workers required 

under ~he ~erms of ~he EPERB order. The union also had to supply 

~he employers wi~h ~he --m-s of ~he desisnated workers. F~r~hermore, in 

~he even~ employees  were absen~  o r  e x c u s e d ,  ~he u n i o n  was r e q u i r e d  to 

p r o v i d e  q u a l i f i e d  r e p l a c e m e n t s .  F i n a l l y ,  t he  u n i o n  was o r d e r e d  to  t a k e  

"all ~ecessary steps to insure that essential services required by the 

order" were perfotlnad 'h~ir.hou= interruption, slow °dOwn, sick'out or other 

forms of interference." 

In de~erminin8 which en~loyees were "essential," the HPERB relied on 

evideace produced by ~he employers. In ~he case o£ schools, for example, 

the ~PLR3 found tha~ failure %0 provide "'full. ;estroom cleanin~ does no~ 

~r 
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crea~e an immediate, tmminen~ or present danger =o a l l  school c h i l d r e n , "  

bu~ for "elemen~ar7 level childreu and special education students due =o 

their young age or capabilities," there was a "more substantial likelihood 

~ha~ a lack of restroom sanitation will result in danger to =heir health." 

Thus, Unit 1 workers should maintain normal restroom cleanluE of elementary 

and special schools, hue half the restrooms ac intermedia=s and "n/sh schools 

would be closed and the rema/nln8 ones provided with toilet paper, paper 

towels, soap, and a daily cleanin8 and trash pickup. 

The HPV~LB Order No. 119 qu/ckl7 became the subjec= of controversy and 

led to a sec-les of l e s a l  ch~tlemses that  ~ =or only dur~-ug ~he s=r lke ,  

but w e l l  i n t o  the per iod a£=er the pa r r i es  bad reached t h e i r  secnlement. 

The union charged chat the ~ERB " spec ia l  o rde rs , "  issued to supplemen= 

the dec is ion ,  requi red i c  co =a~e accious Chat exceeded the scope of  

Sec~Lon 89-12(c) of Ehe law, and Chat the " spec ia l  orders"  had =oc been 

Litigated as required by the ~awali Adminlstrative Procedures Arc. 

Furthermore~ by requiring the union to perform duties procec=ed under the 

Law as management righ=s, =he "special orders" were in confllc~ -~ich 

S~ction 89-9(d). These issues proved to be especially difficu1~ for Judge 

Sh/ntaku of the Firs= CLrcult Cour= of Houolulu where the case was first 

brought. 

The union's appeal of 3udge Shintaku's temporary restraining order 

issued to enforce Decision No. 119 beEan the series o£ legal maneuvers and 

delays which served to prolong ~he s=rlk~, although =he JudEe had s~ated 

the= possible fines could be-as ~igh as $200 a ~ay for each "~orker and 

$50,000 a day for the union, he pos~oned contempt proceedings on =he 
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grounds chac h / s  o r d e r  was on appea l  ~o the  s t a t e  supreme c o u r t  and he would 

have to  w a i t  u n t i l  t he  h i g h e r  cour~ dec ided  the m a t t e r .  

Th i s  t u r n  o f  even ts  caused the  ~ L R 3  to  chanee i t s  s t r a t e g y :  i t  

p e n s i o n e d  fo r  enforcement  of i t s  d e c i s i o n  in each of  the sca re  c o u r t s  ou 

the islands of Kaual, Haul, and Hawaii. .Although there was less Judicial 

resistance in Chese othe~ circuit courts, technical e~ors in the fi1~-/-ug 

of the compla/nts did cause some delays, and action was further delayed 

when i= was ruled t h a t  only ~LRB attorneys, mot the county attocueys 

were found tO be qualified to represent the EPER3 in proceedlues to  enforce 

compliance with its order. Even the union's motion for a jury trial 

produced c o n f l l c t i n 8  r u l l n S s  from ffonolulu C i r c u i t  Couzc Judse  Sh/ntaku 

and Kaual C i r c u i t  Cou~c Judse ELrano. 

On November 5 the KPERB was able to secure a prel/mlna~7 injunction 

from the Oahu court against the union and seven Jail and prison employees, 

with the Judee also ruling that each worker named in the coutempt action 

could demand a Jury trial. UPW Director Epstein said that the union would 

inform its Oahu members of the court's hack-to-cork order, but he added 

that the decision to return to work would he a matter of "individual 

conscience" for each member. This scatemen~ was followed by the release 

of a "s~rike bulletin," with instrucrinns to pickets to (I) s~ay on the 

picket Line, (2) attend a UPW rally at the State Capitol on ~ovember 2, 

and (3) call union headquarters if they received copies of the court's 

back-to-cork order. Spokespersons at the UPW headquarters denied that 

Epstein had issued the bulletin, adding ~hac •i~ was not official except 

for the noclce of the union rally. 

j 
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The Kaual circuit court was the first to issue a temporary restraining 

order asalnst the union and 116 members who had been desIEnated as essential 

employees. The order came on November I, after T~o previous orders had to 

be ~Ithdra~n because of improper preparation, and on November 7 the court 

denied the union's requesn for a Jury trial and ordered striking employees 

to comply vith the court ls order to re~ur~ ~o work in three worklng days 

or face penaltles for contempt. 30 Hawail observers agree in general thac 

the delays in issulng injunctions served to prolong the s~rika rather 

than to promote a settlement. 

The amounts of the fines the courts imposed (as much as $2.5 ~illion 

for the union) shocked some union members. A~cord-ln8 to one of the un/on 

! 

a t t o r n e y s ,  t h e  r e a c t i o n  o f  tha more .militant =embers  ~o t h e  f i r s t  f i n e s  was 

adaman~ r e s i s t a n c e  t o  a n y  r e ~ - ' n  t o  work .  The o p i n i o n s  o f  some ~eop~e ~hom 

~-e interviewed was slightly different -- that as lone as the injunction 

proceedinss ~ r e  h e l d  i n  abeyance the s~rikers felt that ~hey were ~innin8 

m~ their positions hardened. But as the size of the flues grew and as 

the number of individuals fined increased, the pressure for a return to work 

i n c r e a s e d  amon8 t h e  l e s s  ~ i l i ~ a n t  members .  

The f a c t  that t h e  i n d i v i d u a l  w o r k e r  f i n e s  were  r e s c i n d e d  a s  p a r t  o f  ~he 

r e t u r n - t o - - ~ c r r k  asTeemen~ indicates a geueral reluctance o~ pu51ic employers 

a c t u a l l y  t o  i m p o s e ,  a s  c o m p a r e d  t o  threaten t o  i = p o s e ,  f i n e s  on i n d i v i d u a l  

e m p l o y e e s .  A s i d e  f rom t h e i r  p o l i t i c a l  c o s t s ,  f i n i n g  i n d i v i d u a l  e m p l o y e e s  

,aas viewed has havlng a negative effect o n  ezrployer-employee relations. 

For these reasons, some employer "~epresentatives interviewed expressed a 

) 
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preference for finin8 the uniou over fining individuals because ~he former 

• strategy inflicts a~ substantial ecouamic cost on ~he organlza=iou and i~s 

leadership ~-Ithout Couckln8 individual employees. ~o~ever, fines agalns~ 

the union may be ineffective in the short run if a union's financial 

resources are sizable or if ~he leBal machinery required ~o implement ~he 

31 
penalties is D.Ot in  place. 

The urn/on leadership is of the opinion t:hat the lO-day suspension 

=otlces and subpoenas delivered by police officers put immediate and 

severe pressures on the individual workers. Many a striker began to worr7 

when i~ appeared "the Job was on the llne," and a number of rank-and-file 

members signaled the union ~hat ic was ~ime ~o set=le. For the employers, 

adm/nistrative penalties of the tTpe used in this dispute are convenient 

and easy co keep un~r coucrol. For the workers, when combined with the 

pay they are losi~E, they have a demoralizinE effect. 

To summarize, the experience of the KPERB and the employers in us/m E 

the court procedures to get essential workers back on their Jobs during =he 

strike proved to be one of "utter frustration." Judge Shlntaku found the 

procedure, as set forth in the law, difficult, if not impossible, to 

imglement. In his view the ~ had erred in its decision and in the case 

it brouEht aEalns~ the essential workers and the union. Thus he ruled that 

the KPERB had failed to hold hearings on the "special orders" as the 

Administrative Procedures Act required, and that the ~EEB had exceeded 

its authority by giving the union responsibility for selectinS, notifT"LuS, 

an~ e n d 8  t h a t  the essential employees reposed for work--areas reserved 

4 
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as management rights under Section 8919(d)- That part of the order was 

considered defective and unenforceable, and therefore he could =or impose 

threatened penalties upon the un/on for .~ailure to comply ~ith the 

"special orders." More Importantly, in the Judge's view, =he ~ was 

pursuing its case for contempt finchlngs under the wrong section of the 

law. Rather chat resting its case on Sec~i e~ 89-12(e), IC should have 

sou~h~ action to have the surlke declared illegal under Section 89-12(d) 

because the union had failed to comply ~rlth Section 89-L2(c) in fulfi!i/n~ 

the KPER3's requirements. 32 As the employers failed to petition the 

EPLRB to declare the strike illegal under Sectlon 89-12(d), he was unable 

to charge the union and the ~orkers -~ith contempt for engaging in an 

i !. legal s~rlk~. 

After this experience, a number o~ admlnlstr~tlon-~ponsored bills were 

introduced in the 1980 legislative session to remedy the de/icienc!es in 

the law. The bill the legislature eventually passed dud the governor 

signed amended the law in the follo~Ing ways: flrsc, it clarified the 

respective roles of the employer and the HI~LRB in the designation of 

essential employees by della/hE both "essential employee" and "essential 

position." The former was to mean an employee designated by the public 

QR 
employer to fill ~ essential position, and "essential positiou" .~as to mean 

any position designated by the ~ERB that had to be sta2fed in order co 

avoid or remove any imminent or present danger ~o the public health or 

safety. This change was intended to avoid the controversy ~enerated bY 
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the HPER3's "special orders" requiring the union co perform functions 

protected under the law and the employer's management right to assi~ 

• ;ork Co its employees. Second, in order to provide the public employer 

• ~Ich speedy Judicial relief, the law was changed co require the "affected 

public employer" rather ~n the K~ERB to petit-Ion the court to enjoin 

violations or to bring about compliance with the law's strike provisions. 

Third, the uncez'~aint7 about the right to a Jury trial in proceedings 

arising from a public sector strike was resolved by prohibiting it in 

injunctive proceedinss under the law. Finally, strikes by essential 

employees w~re made unlawful. These amendments address the issues ~hat 

were in the forefront of the UI~ strike and seek to correct faults en- 

countered by the sr.ate in effeeting compliance with the HPER3 order. 

The law nc~ p~ohibits strikes by essential employees, but it specifies 

penalties. Perhaps a more critical omission is that it does not provide 

an alternative procedure for th~ resolution of disgutes involving 

"essential" employees. 

Summary and Coucluslons 

During the lO-year period that the Hawaii law has been in effect, there 

has been only one lesal stri~e and only one ocher strike that has lasted 

for more chart a few days, and chose that have occurred have been in employee 

units where there was a hish levee of rank-and-file discontent over 

perceived inequities in pay or ocher ~rkln s conditions (as in the Unic 1 

UPW case). The teachers' strike can be distin~cAished from the others in 

i 
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~hau it was a test of reLaclve power in a new bargaining relationship. 

The shorter work stoppages have been for the~.pur'~ose of protestlng 
f ~  

legislative delays or inaction, or (as ~he case of ~he fireflghcer 

and police sickouts) to speed up negotiations ~hat had bogged down. 

The fireflghters' union has used strike ~hreacs oo~ only to affect 

the progress of negotiations, but also to pressure the governor to 

approve the arblt~ion law they were supsortlng as well as to ~et 

his approval of the first settlement under ~he new procedure, afuer 

the legislature had failed ~o fund the arbitration auard. 

The various s~rikes described in the previous sections have had 

various effects on various un/ons. In the case of ~he teachers' strike, 

the union sees it as hn~,.~tng had a beneficial effect on the bargaining 

relationship, although the seniority penalty ~hat came out o~ the 

arbitration decision ma 7 have a detrimental residual effec~ on ~he 

relationships among the teachers. While it is still too early to 

determine  wha~ impact the recen~ UI~ s t r i k e  w i l l  have on t h a t  b a r g a i n i n g  

r e l a t i o n s h i p ,  both  pa r~ ies  l ea rned  ~ha~ the implementa t ion  of  =he l aw ' s  

p r o v i s i o n s  when they invo lved  " e s s e n ~ i a l "  employees in a s~r ike  s i t u a t i o n  

was very, very dlfficu~t. I~ is still to be seen if the recent amen~ots 

to ~he law, enacted afuer ~he strike and as a resul~ o~ it, resolved 

the problems wlthcu~ generating new and unexpected issues. 

As the UI~ case. demonstrated, a s~riEa can be embarrassing for bo~h 

,he public employer and the ~mi-~s~erin~ agency when they become the 

object of public criticism _or-on ~he~cour~ and ~rom such special interest 

groups as an association of private sector employers. Buc the brunt of 
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the blame for the strike wa s  placed om ~he union and on the inadequacies 

of the Law. The promptness wlr_~ which the leBisLature adopted ~be 1980 

amendmenr.s in an attempt to remedy these inadequacies is a ref!ec~ion 

of the public's displeasure at being inconvenienced by ~he disruption 

of school activities and refuse collection over the lone period that 

it took to settle ~ha~ dispute. However, apparently ~here was no popular 

interest in seeking to have all public employee strikes prohibited. 

The strike had mixed effects for ~he UPW. Ins~iuutiona!ly, it 

revealed the union's organizational weaknesses in a strike si=utatlon. 

~ts organization along division lines caused problems in coordinating 

strike activities, and the union lost any leverage it might have had 

if dlrec~ion of the s~rike had been more centralized. Being the Last 

uni~ ~o se~le did =or help matters either. The employers were not 

about to budge from t h e  pa~teEn set in previous negotlatlons with other 

public employee groups for fear of being whipsawed in subsequent negocla=ious. 

The union also learned thac ic was on weak grc,Jnd when the  sc:ike 

involved hospitals and ~he care of the sick and ~he aged; the publlc--even 

friends of the un/on--tend to be unsympathetic when services involving 

human life are withdrawn. But a union can lose both public and union 

labor supporu in or.her instances, as when ~here was wildcat picketing 

of the docks and bus depots. In addition to legal problems (secondary 

boycott charges), union brothers and sisters who would respec= t h e  

picket line mlgh~ also ask, '~/ny are yott costing me my wages when your 

sister unlon--the HGEA--Ls still working?" " 
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Under the Hawaii law, once a strike begins, the employer has seve.-a~ 

recourses. One is to seek court relief, wi~h fines to be imposed if 

~he union does =oc obey a cour~ order. These 9enalties have had various 

effec=s. In ~he UPW strike, when individuals were first fined, ~he 

reaction of the strikers was adamant resistance to a return-to-work 

order, which was celnforced by peer pressure. Nevertheless, ~he fines 

assessed on individuals even~ually resulted in the erosion of worker 

m~rale an~ solidarity and ~hus had ~he effec~ of bringing the strike 

EO an  end ,  

Fines thac Jeopardize a union's ~ixad assets, such as i:s bui!di~g, 

can raise serious problems for the o~anization and its leadership, ~he 

impact dependi~ in parr on ~he size of ~he union's treasury. The 

t~achers' union had neither a reserve fund nor support .:Tom th~ national 

orEaniz~ion .~hen it sc.-uck for 57 days. Thus the heavy fi=~-s imposed 

on it had a restralnl~ influence. The tr1~, on ~he or_her hand, had 

accumul~ted a quarter-million-dollar s t r i ~ e  fund ~hich enabled it co 

tolerate an~ afford a much longer, slx-week strike. The fine-levied 

on ~he teachers' union ~ecessi~ated an increase in its service fee. lu 

is still too early to tell whether ".he UPW strike fine will have an7 

effect on its service fee. 

I~ comes as no surprise ~hat spokespersons for both t h e  ~.~achers' 

union and ~he UI~ emphasize that ~helr members' par~iclpation in one 

strike reduced ~heir expec~atlons of what misht be sained in ~ucure 

strikes, and ~hus may be a s~rika deterrent. The ~aachers have ,had 

uo work stoppaEe since ~973, and ~here is some speculation :hat U~W 

._J 
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members -~ill no= scrike asaln for a= leas= lO years. 

There is someehln8 =o be said, finally, about the strike aud haw 

it works in ~he public sector. The UPW strike is an ~mple of haw 

=he union and =he workers are subject t o  the econaa~Lc costs of fines 

and penal=ies, in addition to losin E wages and dues Incame, whereas 

the public sec=oE employer saved =he ~oney =ha= would have been paid 

in wa~es and also eulJoyed =he continued flaw of tax revenues even 

=haush .oublic services are dls~pted. ~t is open to question whe=her 

this difference in =he cos=s and benefi=s of dlsaEreemsnt result in 

an appropria=e balance of power be=ween =he parties. 

& 
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Footnotes 

i. I~o of the unions were subsequentl7 decer~ified as exclusive 

representatives of barga~L~E units. T.n 1974, the Hawaii Federation of 

College Teachers (~CT) was decertified as the Unit 7 representative. 

In 1979, ~he ~ Nurses Associar/on was decer~ified as the Unit 9 

Tepresenta~ive. 

2. The third contract of ~he Unit ii fireflgh~ers was rejected in 

1977 and subsequen~!y renegotlated by the ~awaii Fire Fighters Associa- 

tion. The renegotlated contTac~ was then ratified. The o~her ~ras a 

first contract covering University of ~ facul~y which was rejected 

i n  1973 and =or  renesoti~ed, because ~he uni~ decezCi f ied  its bargaining 

agent. 

3. The loss of pa7 was counted as a penalty because the employer 

chose to disallow police claims for sick leave, unless the officer could 

show proof of illness for the period. 

4. T. 1968, ~he s~Ee leglslara=e passed a law se~Ing up a wage 

schedule of four inczem~at ste~s aC 5 peruen~ intervals. The U~; 

criticized the schedule, =o~In8 ¢ha~ although it gave a boost to ~.he refer, 

lo~r paid employee, it failed to provide for increases to the worker 

already near ing or at hls/her maximum l ousev i c7  step.  
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5. Final disposition of the sui~ came ~;o years later when Circui: 

Judse ~msato Dol ruled On October 31, 1972, ~hac the state had erTed in 

payS_hE the ~orkers and that ~heir pay should have been cu~ ~or the time 

absent, in response ~o ~he cour~ rulin8, the ~onolulu Adve~'~.iser 

editorialized ~hat since ~he ~ralkouC bad taken place in an election year, 

i~ appeared that the scare bad taken "~he easy way out" in allowinE ~he 

employees ~o charge ~he absences aEalns~ an authorized leave. Hawaii 

Taxpayers Protective Association spokesman ~oberc Hall said that his 

or~a~Lizacion had spent about $i0,000 in cou~ costs and at~oruey ~ees. 

6. Session Laws of Hawaii, 1970, no~ embodied in Chapter 89, 

Hawaii ~evlsed Stacu~es. 

7. Teachers in Hawaii are employees of the state rather than the 

counties. Consequently the7 are organized into one barEaiuln8 unit ~hlch 

neEotlates ~-l~h representatlves of the 3oard of Education (BOE), ~he 

Dep~ent of Education CDOE), and ~ state adm/nlsura~ion. 

8. There are differinE accounts as to whether the activlty tha~ 

~in 8 constituted a "s~ri~e" slate the teachers were given an authorized 

leave. ~wever, one union source uoted that It was techn/cali7 a strike 

because ~he picket lines had already been set up when ~he settlement 

uotlce came. 

9. In the H a c k e r  of Peti~on Eor Declarato~ Rulln~ by the 

Department of EducaClon, 1 ~PER3 No. 26,; JanUdr7 12, 1973. 
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1973. 

T_n the ,Matter of HSTA and BOE, KPERB Case No. CZ-05-5, .May !6, 

11. in the .".aCter of BOE and ~STA, ! KPERB No. 24, December 21, 1972. 

t¥..~ 

12. [bld. 

13. Kawakaml ruled: "Our s~acuce gives ~he HSTA ~he ri~hc to strike. 

The statute does -oc ~rlve the employer che reciprocal rlghc to locM ouc. 

In this sltuaC!on, the burden to good faith must lie heavier on che peru7 

given che rishc of affirmaclve acclon. Thac part7 mnst arrive at the strike 

stage of the nego~iatlons wlch clean hands." (Circuit Court, First Circuit, 

BOE I State of Hawaii v. KFLR~ and HSTA, Civil No. 38416, .March 29, 1973.) 

14. The ELWE had been in couch with Kagel since the beginning of che 

sc_~ke and had ~n~!,117 suEgesced ~hac his services be used. The ~WU 

• ~as said to have become involved in the teacher strike because of its 

concern over ~he strike's effec: on the collective bargaining law and 

because of i~s close ties with Governor Burns. 

15. In the Matter of HSTA and BOE~ SCa~e of hwall, i ~E~3 No. ~8. 

m 

16. ~ v. KPLR3 and BOE, Eawail Supreme Cou~ No. 6193, 

February 8, 1979. The h/gh court's rulinE chat the ~STA should have spelled 

ouc specifically in che aEreemenc .abet type of discrimination it was con- 

cerned abou= was sa/d =o have "absolutely panicked" a =umbe= of ~awall 

a~corneTs specialized in contract law. 
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17. The KPER3 cha/rman, in his concurrlng opinion, said he joined 

"reluctannl7" in the majority opinion, because he would uot be a par=.7 

Co "the self-descructlon of the HSTA." (In the Matter of HSTA, 1 KPEEB 

No. 36.) 

18. HPEKB I State of Hawaii v. HS'TA T e t  al., ~awail Supreme Court, 

No. 5376, June 28, 1973. 

19. ~ ,  State of ~awaii v. HSTA~ et el., ~awaii Supreme Court, 

No. 5460, March 25, 1974. 

20. Section 89-11, HAS, provides for an impasse resoluciou procedure 

conslsti~g of the following: mediation, factflndlng, and the optlonof 

final and binding arbitration. The proposed flnal-offer procedure, on the 

other hand, compressed the mediation period and took a different dlrect!ou 

should the mediation fail to resolve the dispute. Tnstead of going to 

factfindlng, each parry agreed to subm/t a final offer to an arbitrator. 

The par~ies also h a d  t h e .  option of including an alte1-~ative offer. The 

arbitrator would then choose without modification the most reasonable of the 

the final offers. Amon E She various criteria that she arbitrator was 

directed to consider in his decision was the Honolulu cost-of-livlng index. 

j 
J 

2I. In 1978 the county agreed to count ~he officers' absence as 

sick leave ~ithou~ pay. The slckou~ on Maul had another side effect: 

the count7 police dep~eu~ decided to rescind a minimum manpo~r policy 

which in hacL adopted. One of-the-reasons given by the dep~ent (according 

t:o the union) ~ras that the sickout had "proved Maul could work wi~h less 
I 

J 
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22. The Kaual Chapter of ~HOPO was considered to be ~he "weak 

sister" un/c ,~Ithout stron~ chapter leadership. ~auai county officials 

had also Eiven prior yarn/hE to  their police officers that the7 .~uld 

be facing severe disciplln~r7 action should ~hey engage in a slckout. 

23. That sectlun of the contract--Article 38. No Strike; No 

Lockout--reads as Eollow~: "The Union aErees tha~ duriu 8 the llfe of this 

AEreement, halt.her the Union, its aBents, nor its members will authorize, 

aid or assist, instisate, or engage in any work stoppage, slowdc~m, 

sick out, picketing, refusal to work, or strike asainst the Employer. 

'~pon any  notlflcatiou confirmed in writing by the Employer to the 

Union that certain of its members are engaged in an acr.lon prohibited by 

~h/s Article 38, entltled No Strike; No Lockout, ~he Union shall immediately 

order, in writing, such members to return to york Izmedlacely, provide 

the Employer with a copy of such an order, and a responsible o-~ficial of  

the Union shall publicly order them to return to ~rk. Such orders shall 

be given immediately by the Union and shall be based on the representations, 

in vrle~nE, of the Employer :eEardlug the aforesaid prohlbi=ed activlty. 

In the event that a wildcat stri~ occurs, the Union agrees to take all 

reasonable and a/firma~ive action Co secure the members' r e ~ ' u  Co work as 

Fromptly as possible. Failure of the Union to issue such orders and/or 

cake such action shall be considered in deter~In/ng ,~hether or uo~ the 

Union was instrumental, dlrectly or Indlrectly, in t h e  prohibited activlt7. 

After t.he Union d i ~  the prohiSi~ed activity, if the prohlbltad 

activity conClnues, ~he Em~lo.yer may impose penalties or sanctions against 

the par~icipants as ~rescl'Ibed by Law or depart:mental reEulatlons. 
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"The parties further agree that neither patsy shall be bound by 

the provisions of Article 32 of this Agreemen~ entitled Grievance 

FTocedure in the event of any violation by either par~y of th.ls Article 

38, entitled No Strike; No Lockout. In the event of such violation the 

aggrieved party ~ay immediately oursue such remedies as are prescribed." 

24. The first case involved an o~flcer ~ho .had -,nzlkad off -~li!e oR 

duty ac the sr~rt of the slckout. ~ officer char~ed chat althoush he 

presented a doctor's certificate wi~h his slck leave claim, the employer 

violated the contract by: (I) denying him three days of sick leave, 

(2) deducting eight hours of campensator7 time ~rithout Just cause, 

(3) issuring a written reprimand without Just cause, and (4) refusing to 

process his grievance. The second case involved an officer ~ had not 

been on duty, but had been ill for the period prior to and beyond the 

duration of the sickout. The officeT presented a doctor's sllp f o r  

eight days of illness, but the a~-d.uistratlon denied him four days of 

sick leave. 

25. EFLRB v. UPW, Civil No. 59456, November 20, 1979. 

26. Circuit CouP, l"nird Circu/t, ~ERB v. UPW~ 

6018, November 20, 1979. 

et  a l . ,  C i v i l  No. 

2 7 .  A S  o f  c h l s  w r i t l n g ,  t h e  S t a t e  h a s  y e t  ~ o  p a y  a n y  u n e m p l o y m e n ~  

c o m p e n s a t i o u  b e n e f i t s  ~ o  ~ h e - U o i C "  1 s t r i k e r s , .  
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28. =--xac~ ~igures on the required number of posltions and employees 

are difficult to obta/n because ~he em~lo7ers used different ~rays to 

report their stafflng needs. According to an informal EPLRB =ally, 911 

-~as se~ as ~he ~aximum number of full-time and part-time Job ~ositions 

which were ~o be filled. Of ~he total, 872 were full-time and 39 were 

part-time. An additional 260 stand by and 55 on-call employees were 

ordered to be available as necessary to fill some of the positions. 

29. In the Matter of George R. Ari~osh/T Governor of the State of 

~a~v et a!. and United Public Workers, 2 EFERB No. 119, issued 

October 19, 1979. 

30. Circuit Court, Fifth Circuit, KPERB v. U~"d, Civil No. 2177. 

31. Section 89-12 provides as follo~s: 

"Strikes, rights and prohlbitlous. (a) Participation in a strike shall 

be unlawful for any employee who (i) is not included in an appropriate 

bar~alulng unit for which an exclusive representative has been certi-~ied 

by the Board, or (2) is included in an appropriate berg ~s/ning uni~-for 

which process for resolution of a dispute is by referral to final and 

bindln 8 arbltra~Ion. Co) I~ shall be lawful for an employee, who is not 
m 

p r o h i b i t e d  from s t r i k i n g  under paragraph  (a) and who i s  in  ~he a p p r o p r i a t e  

barga in inB u n i t  involved  in  an impasse,  to p a r t i c i p a t e  in  a st~_ke a f t e r  

(i) ~be requirements of section 89-11 relating to the resoltuion of 

disputes have been complied ~i=h in good-faith, (2) ~he proceedings ~or 
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the preveucion of any prohibited practices have been exhausted, (3)' slx~7 

days have elapsed since she fact-flnding Board has made public its findings 

and any recommendation, (4) the exclusive representative has given a tan- 

day notice of iutent to stri~e to the 3oard and to the employer. (c) 

Where the strike occurring, or is about to occur, endangers the public 

health o r  safety, the public employer concerned may petition the 3oard 

to make an invest!ga~ion. If the Board finds that there is a imm/meut or 

present danger to the health and safety of the public, the Board shall seu 

requirements that must be complied with to avoid or remove any such 

imminent or pTesent danger. (d) No employee orgsm/za~ion shall declare 

or authorize a strlka of employees, which is or would be in ~iolation of 

this section. Where i~ is alleged by the emplo~r t~han an employee 

orsanizatlon has declared or authorized a strike of employees which is or 

would be in vlola=ion of this section, the employer may apply to the Board 

for a declaration that the s~rika is or would be unlawful and the Board, 

after affording an opportunity to the employee organiza~lon to be heard 

on the application, may make such a declaration. (3) If any employee 

organization or any employee is found t o  be violating or failing t o  comply 

wish the requiremsmts of this section or if ~here is reasonable cause ~o 

believe tha~ an employee organization or an employee is v i o l a t i n g  or fa///~g 

to comply with such requirements, the Board shall institute appropriaUe 

proceedlaSs in the oircu/c in which the violation occurs to enjoin the 

performance of any acts or practices forbidden by this section, or to 

require the employee organlzarion, or employees ~o comply ,~l~h ~he require- 

~ents of this section. Jurlsd/ctlo~ to hear and dispose of all actions : 

! 
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under this section is confer~.ed upon ,_ach Circui~ Cour= and each cour~ mat 

issue, in compliance ,4th chapter 380, such orders and decrees, by ~ra7 of 

injunction, mandatory injunction, or otherwise, as ~a7 be appToFriate to 

enforce this section." 

32. The union's stat~rlde st~ fund totaled $250,000 a~ the scare 

o£ the sEri~e. T~% addltion, each division had i~s ow~ s~ri~e fund. 

'/oile there are uo complete figures, It is es=imated that the strike cos~ 

the union a total $450,000 to $500,000. 
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t. Chapter V~ZZ 

~blic Sect-or St~kes in Wisconsin and Zndiana 

Wisconsin and !ndlana have had very differen~ experiences in 

public sector labor relatlo~s. Wisconsin was one of the firs~ states 

~o pass a comprehensive bargainin8 la~ and since L967, aimost all 

public employees have had ~he rIEht to barEain cullec~ive~y. These 

rights have been accompanied by a varlet7 of s~rlke substitutes to 

peacefull 7 resolve impasses durln8 ne~o~iatlons. 

Zn Zndiana, ~.eachers are ~he only employees vith the axpli¢i~ 

right to barEain. A law ~as p~ssed in 19~5 ~o covet other ~unicipa~ 

employees, buC it ..'as declared un¢ons~itutionel on a technical issue 

in L977, and since then no revised b£11 has had sufficient po~iti~a~ 

su~or~ to secured passage. 

Despite their differences ~he ~o state -q are similiar in severa~ 

~espeC~So First, each has ex~icit£7 deal~ ~i~h "-he ,.~pac~ of co~lective 

barEalnin ~ on s~a~e education requirements. Second, despi~e the 

differ~n~ procedures for resolvin8 disputes, ~he courts in bo~h 

st~es have played an i~or~an~ ~o~e in some s~rikes by assessln8 

penalties. To illus~ra~e the potential benefits and problems of cour~ 

invoLvem~nn in strikes, the events of the -~s~ recen~ and largest strike 

in each s~aEe have been analyzed. ~n Wisconsin, it was ~he s~ate 

employees s~:ike in ~he 9~er o£ ~977, and in ~ndiana, ~he ~ndiana.ooLis 

teachers' strike in ~he fall of 1979. 

I lL  

1~ubtic Seccor Strikes 4n wlscons~n, 

W i s c o n s i n  e x p e r i e n c e  ~L:h  a c o m p r e h e n s i v e  b a r g a i n i n g  s ~ a t u t e  

e x c e e d s  ~hac e x p e r i e n c e  o f  any  o t h e r  s t a l : e .  ~n 1961,  t h e  s ~ a c e  amended 
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~he ~a~ion's first bar~aialng law for municipal employees orisinally "~. 

enacted Ln 1959.1 The 1961 amendment provided for mediacion and 

factfinding, and specified election procedures to resolve questions 

of union representation. Because of ~hese election procedures and 

~he absence of strong employer opposition to employees ,lishing co 

organize , there were very few union reco~nlcion strikes in che s~ace. 

The ability of public sector unions to obtain legislation early 

has led to a hlgh degree of unionization in ~he state. Table 71I~-i 

$tm~arIzes ~he extent of unionization and concrete coverage in 1977. 

A~ =he local 8ove~en£ level, ~wo-~hirds of all employees belonged 

~c unions or employee associations, and over half were represented 

£n a bargaining uni~ Ln ] . 9 7 7 ,  These percentages have no~ changed 

subscanciall 7 durlng ~he 1970's, because, with the exception of state 

gover~men~ employees, =os~ organization efforts were successful in .~./" 

~he 1960' s. In October, 1972, ~be Census of Governments reported rJ~a~ 

6~.3 percen~ of all municipal employees belonged to unions or .~nployee 

associations. 2 

From ~he passage of the municipal employee bargainin~ lay in ~959 

~hrou~h its amendments effective in 1978, Wisconsin municipal employees 

and employers have bargained under ~he various t-/pes of s~rike 

substitutes ~hat h a v e  b e e n  proposed by academics or ~Itioners. ."~e 

par~ies have used ~.~diation, factflndin~, final-offer arbitration, 

~ . ~ d i a ~ i o n - a r b i ~ r a t i o n  and a v e r y  ~imi~ed r i g h t  co s t r i k e .  A d e r a i l e d  

rev iew of  t h e s e  p r o c e d u r e s  i s  beyond ~he scope of  ~his  s t udy ,  but  

~he evolur . ion  i n  p o l l c y - v a s "  i n f l u e ~ e d  ~ Ehe s t r i k e  e x p e r i e n c e  under  



T a b l e  V I I I - I  

P u b l i c  Sec¢o¢ U n l o n i s a t l o n  an Wiacona ln .  1977 

Sta te  Govetnmen¢ 

, 11tghweya 

• Publ ic  we l fa re  

Hospi ta ls  

P o l i c e  

Local Government 

Education 

litEhwaya 

P o l i c e  

F i r e  

P u b l i c  We l [ a r e  

F u l l t l m e  .Employment 

49.222 

1,733 

968 

5,956 

768 

149,988 

79,739 

9.~48 

9,578 

4,006 

6,214 

O r s a n l z e d  Employees As 
A % of  F u l l t l m e  Employment 

56.9 

7.5.0 

46.5 

41.1 

71.6 

66.8 

72.0 

71.0 

76.0 

85.7 

47.8 

to  

I 
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Table V[I 1-1 
(Cont lnued) 

Govern~en¢ 

S e a t o  

' C o u n c y  

Hunlclpa11¢lee and 
¢ownuhtps 

Scl~ool d t e t r l c t e  

Contrac¢ Coverage by Government 
~ . ' ~ T ~  ~ ° - ~ z n .  ~~1~ 

% o£ A l l  Employees 
i.n bargaining Unlt@ 

Z of Employere wlCh 
ac leaaC One Bargaining Unl¢ 

38.7 

52.4 

57.3 

54.7 

I00 

77.8 

7.5 

85.9 

4> 
t~J 

SouPce; U.S. Bureau of  the  Census 1977 Censua of  Governmez~tu, habor-Hanagement 
Relations In State and Local GovePnment0, 197_~7, Vol. 3~No. 3, 1979, 
VaPlous Tables. 
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Before 1971, medlar!on and factflndinK were the lesislaclvely- 

~andated procedures avail~ble to peacefully resolve impasses be~een 

unions and mmlcipal 8overnmen~s- In the lace six~ies and early 

seventies, poli~e and firefi~hcer unions pressed for compulsory 

in~eres~ arbi~l'ar.lon because ~hey were dlss-~!sfied ~-l~h ~he non- 

biu~ tn  8 c h a r a c c ~  of fac~f~-ndlns. Their dlssacisfa~cion and pu~llc 

concern oveE potential strikes by police an~ firefighters led to ~he 

passage of a flnal-offer arbi~Ta~ion s~a~ute in 1971 for ~se ~'~ 

~loyee ~ouPe. 3 In 1977, un/ons repreaen~In~ teachers and o~her 

local ~ ~ t  employees were able ~o persuade ~ leF, islat~re ~n 

pans a med ia t i~n-a rb iLTa~ion  b i l l  f o r  a l l  o~her munic ipa l  employees.  

enacted, ~ha law prcm,lded the par'.ies w~h a~ leas~ three years to 

4 
ope ra t e  under  the  new p rocedu re .  

The S t r i k e  E ~ e r i e n c e  in  Wiscons in  

The ye~ r l7  s t r i k e  t o t a l s  s ince  1958 (see Table 1 in  Chapter  ! I )  

sho~ ~hac s~r~k~s in Wisconsin  peaked t ,  the ~ t d - s i x = i e s  and e a r l 7  

s e v e n t i e s .  Severa l  major  f a c t o r s  exp l a in  the d e c l i n e  in  s c r i k e s  s ince  

~hese y e a r s .  F i r s t ,  around t970,  the un ions ,  e s p e c i a l l y  t e a c h e r  

o r g a n i z e = i o n s ,  had become d i s s a t i s f i e d  wi~h f a c c f i n d i n 8  and ~urned 

to scrik~So An AFT c h a l l e n s e  which i n c r e a s e d  ml l i~aucy  among l o c a l  

affi1£r.aCes also made strlke~more likely. 

These factors became less ~mpor~an~ in the 1970's, particularly 

after the unsuccessful scrlke by Horconville ~eachers in 1973. In 

~he fall of 1973, the ~or~onville EducaEion Association whi=h represented 

~e~chers in ~he dis~ric~ s~'ruck over ~eSociacions for a new contract. 

The school dis~ric~ respo ;~ed by nocifTin8 teachers that ~he7 would be 

ee 
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.~ired if they did not return to work, holding due process hearings for ~J 

each striking teacher, and "permanently replacin8 teachers ~ho did noc 

ret~rn L"O work.. 

The U.S. Supreme Court upheld ~he Board's actions and ruled that 

~he individual hearings before the Board did not violate the due process 

requirements of the U.S. Constitution- 5 Legal challenges were not 

resolved for several years, but ~he Court's decision had an i~.mediace 

and sienifleanc impact on teacher bar~ainlng throughout the state. 

The strike's dlsr~tlon of the school and cup,nit7 made some school boards 

moderate chair bat-gaining posltlons Co avoid a strike end the possibili-~Y 

of having to take action similar to that of the Hortouville School Board. 

The posslhili~y of losing their Job had at least as much impact on teachers 

and their unions. Even. chou.sh the possibility of bein8 permanently ) 

replaced was not a slgnlficant threat in lareer dist'Tic~s, most districts ~ 

/ 

in the state are small enouEh that this threat was very real. T_n 1977, 

the Bureau of the Census reported a total of 52& school district 

bargaining units (instructional and non-lnstructlonal). Fift 7 percent 

of these units contained fewer than 50 employees and 78 percent contained 

fewer than 100. 6 Although many of these smaller units represent 

non-instrucClonal personnel, employees in most of them could b e  easily 

rep laced  du,.--ing a strike. 

The final factor in the decline in strike activity after the early 

~970's van the passaee of the interest arbitration statute for police 

end f~refighters end the anticipation of a similar statute ~or other 

municipal enq~ioyees. The cross-sec~onaI "statistical evidence in 

Chapter X sugsescs chat the arbitratlon statute had the effect of 

preventlng police end firefiehter strikes that would have other'~'ise --..---~ 

occurred- The anticipation of an arbitral!on statute for other ~unicipal 
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employees had a m~ee comp.~.catad, and. laSS cel-r..~L= ~ a c c  on 1:he de~:L=e ~-~ 

strikes. Most l o c a l  unions, especially small reacher l-orals, were 

seekln8 passage of an arbitration statute ~ the =uLd-1970's and were 

• reluctant =o strike because they thought ~hat a sc.-ike would jeopardize 

passage of the law. Significant strike activity at the local level 

could also have meant that harsher strike penalties would have been 

included in the pending arbitration statute. 

These union fears appear to be corroborated by =he legislative 

i~act of the state employee strike in =he stm~ner of 1977. The strike, 

analyzed in detail later in this chapter, occurred when the state 

legislature was considering the arbitration statute for municipal 

employees. Even though striking state employees were not covered 

by the statute, the Acting Govez'=or was able to increase the strike 

penalties in the legislation because of the state em~loye=ee strike. Had 

there also been significant local strike actlvity, the Impact on the 

bill might have been even more unfavorable from the union's point of 

view. 

Table V~TI-2 shows raw strike probabilities in Wisconsin for =he 

five year period beglnnlng in October, 1973. These figures support 

our discussion o, strike trends. With the exception of 1974-1975, all 

three strike probabilities declined over the flve-year period. Durlng 

the five-year period, only about i percent of the megotiatlons for 

contracts led to a strike. This figure was about one-third the 

probability for the rest of the nation. As the last row in the table 

shows, all of the Wisconsin probabilities are less =hen 40 percent of 

co, arable probabilities, for the other. 49 states. 

QW 
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Table  V I I I - 2  

S t r i k e  P~opLnuJ t les  in  ~ l aeo n e in  and the, ReeL, 
-- ~ f  the  U~S:, 1973-1§78 

Niacone tn  

10173 - 9/74 

10/74 . 9/75 

10175 - 9/76 

10/76 - 9/77 

10/77 - 9/78 

5 yea r  weighted  
averaSe  

. S t r i k e /  S t r i k e s /  S t r l k e e /  
Number G o v ' t  ~ILR C o n t r a c t u a l  Agreements Barga ln in8  

of  S t r l k e e  ~ t h a t  Became E f f e c t i v e  UnJt~ 

14 .02583 .01463 .01533 

$ .00938 .00649 .0051) 

11 .02030 .01438 .01049 

6 .01447 .01042 .00604 

2 .00348 .00249 .00149 

.01458 ,00984 .00713 

t O  
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Table V I I I - 2  
(Cont inued) 

~ee¢ of  t he  U.S~ 

10/73 - 9/74 457 .04119 .02760 .02291 

10/74 - 9/75 485 .04269 .03993 .02140 

10/75 - 9/76 366 .03095 .02784 .01513 

z0176 - 9/77 477 .03s04 .03704 .0z656 

so/77 - 9/7u 486 .o3822 .o366s .01636 

5 y e a r  v e l g h t e d  
averaB a .03785 .03152 .01812 

Wlac. 5 year  average/  
r e ~ t  oP U.G. 5 yeaP  

' .03852 .3122 .3935 avePaga  

Sou rce :  C o n s t r u c t e d  from d a t a  i n  t he  U .6 .  Bureau  o f  t h e  C e n s u s j  
Labov-Hanafiement  R e l a t i o n a  i n  S t a t e  and Loca l  Govevnmentu~ v a v l a u ~  y e a P s .  
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Strike Policies in Wiscousln 

The strike penalties and substitutes in Wisconsin vat7 across 

public employers and occupations. Wisconsin scare employees are 

governed bY the State EmpLoyment Labor Relatlons Act which defines 

a ';strike" as follows: 

"Strike" includes any strike or ocher concer~ed 

stoppage of work b7 employees, and any concerted slowdown 

or  o t h e r  concer~ed i n t e r r u p t i o n  of  o p e r a t i o n s  or  s e r v i c e s  

by employees,  o r  any concer~ed " r ~ u s a l  to work or  perform 

t h e i r  u sua l  d u t i e s  as employees og the s t a t e .  The occurT.'ence 

o f  a st~rike and Ehe p a r t i c i p a t i o n  ehe re in  by an employee do 

not  a f f e c t  the r igh~ of  the employer,  in  Law or  e q u i t y ,  to 

7 
d e a l  v i t h  such s~r ike .  

State employee stri~es are express~7 prchlbi~ed and it is an unfair 

Labor practice for state employees to "engage £n, induce or encourage any 

employees to engage in a strike, or a concer~ed refusal co work or perform 

th'eir usual duties as employees." Once the state employer establishes 

~hat a strike is in progress, the Depar~menE of Employment ReLations 

has the responsibility of deciding whether co seek an inJunc~ion or 

8 
file an unfair labor practice. 

To deal with a s~ate employee strike, the employer has ~he foLlowln~ 

express  ~igh~s : 

(a) The Eight ~o impose discipline, i nc lud ing  

dischar~e~  or  suspens ion  wi thou t  pay,  of  any employee 

p a r t i c i p a t i n g  t h e r e i n ;  (%) t h e  r i ~  co cance l  ~he r e i n -  

s t a t ement  e l i g i b i l i t y  o f  any employee engaging ~here in ;  

and (c) the r i g h t  to r eques t  the impos i t i on  o f  f i n e s ,  e i t h e r  

a g a i n s t  ~he t a b o r  o rEan iza~ ion  or  ~he employee enBa~in~ 
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c h e r e / ~ ;  and (c) :he  ~-ghc to  r e q u e s t  the  impos i= ion  

of  f i n e s ,  e i e h e r  a g a i n s t  the  l a b o r  organizac~-on or  t h e  

employee engag ing  e h e r e i n ,  o r  Co sue f o r  damages because  

9 
o f  such s ~ l k a  ac~IViCT. 

Wiscons in  m m i c i p a l  employees a r e  ~overned by the  ~ m l c ! p a l  

~ l o ~ e n c  H~.ac ioes  a~:c CH:E:RA). Sec~!o~ 15.1.70 ( I )  (z~) deila.es 

a " s C r i ~ "  i n  the  f o l l o v i n 8  =anner :  

(I"") "Srrlka" includes any s t r i k e  o r  oeha r  

coucer~ed scoppase  of  work b7 m m i c i p a l  employees  

and any c o n c e r t e d  slowdown o r  o~her  cou~erced  

Incerrup~on of opera~ions or serv'lces b7 mmicipal 

employees, or any concerced refusal co work or perform 

c h a i r  u s u a l  d u t i e s  as  , n m / c i p a l  employees ,  f o r  ~he purpose  

of  e n f o r c i u g  demands upon a , n m i c i p a l  employe r .  Such 

couduc~ b7 m i n d , p a l  emploTees which i s  no~ a u t h o r i z e d  

or condoned b7 a labor o=saniza~ion constitutes a "s~-ka '' 

but  does noc s u b j e c t  such l a b o r  o ~ s a n i z a t l o n  Co the  p e n a l t i e s  

under  t h i s  s u b - c h a p t e r .  ~ pa raEraph  does  noC a p p l y  Co 

c o l l e c n i v e  b a r g a i n ~ $  un/~s  composed of  law en fo rcemen t  

or  fire flghting personnel. I0 

P e n ~ . - ~ e s  f o r  v i o l a t i n g  ch / s  p r o h i b i t i o n  i nc luded  cou~C ln~unc~ions 

and replace=en~ of s t r ' J . k ~ s  e~ loyees .  The 1977 ~=end=enr~s ~o che 

Pmn/c ipa l  Employment Ra l a~ ioes  Ac~ chansed the  s t a t u s  of  the  s ~ r i k e  and 

the  p e n a l t i e s  fo~ s~r~k ing  i l l e g a l l y  f o r  a l l  m m i c i p a l  employees  excep~ 

police and flref£ghcers. Fac~fln~in~ was: replaced vi~h medla~ou- 

arbicrar-ion or, for uouprocec~ ive  service employees, the ve r~  limited 

l e sa l  c~shc Co st~'.ike. 

e Q 
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Employees now have the right to strike if both sides vi~hdraw 

their final offers, a cour~ does uot determine chat the strike or 

pocential strike~ & threat to public health and safe~y, and the 

union gives ten days ~Fituen advance no~ice to the employer and 

~he WERC. II Except under these Limited circumstances, strikes remain 

illegal and very specific penalties are required if the prohibition is 

v i o l a t e d ,  In¢ludin8: 

L) A $I0 ~Ine per day a~ainsc each person who violates the 

prohibition following an tnjunc~ion. 

2) A $1.5 fine per day a~ainst each person who sc.-~kes following 

an arbitration decision. 

3) Loss of its dues check-off for a year for any Labor or~anlzacion 

t ha t :  par~icipata~ in a su*~ike~ ~f the strike continues afuer 

an £njuncCion, ~he union ~11 be subject to a $2 p e r  member 

fine, up to a $I0,000 mm~imum for each day folLowin 8 the 

injunction. 

A) The penalties specified in (I)-(3) ~a7 be in addition to cou.-~- 

L~posed penalties for contempt. 

5) A labor ot-ganization than sCrikes in violation of a final and 

binding arbitraCion award is liable for acuoruey fees and other 

costs incurTed Co enforce ~he arbitration award. 

As t o  Law enforcement and fire figh~In8 en~].oyees, until October 31, 

L98~, ~he courts are co issue a ten dollar fine co anyone who participates 

in a sCrike after it ha.~ been e~Joined. Zach da 7 of continued vlola~ion 

is a separate offense-. - A~er October 31, 1981, all ~he penalties 

12 
described above apply to all municipal employees. 

J 
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Because f a c c f i u d i n 8  was r e p l a c e d  by a r b i c r a c ~ u  and more s p e c i f i c  

penalties, iC is impossible to scienclficall7 decermlne whac separa=e 

Impact each of ebese chanses has ha~ on scrlkes. Throush the muter 

of 1%80, h o v e r e r ,  t h e i r  combiued impac t  e l l m i n a c e d  alnosc all york 

stoppages in ~he s~ace. Since the amendments became effacclve, 

the~e have been c",.'o reported p a r t i a l  day stoppases by non education 

employees in ~--- ~ school dls~Ticcs. The only major s c ~ i k e  w~s 

by sevage  ~asC'- t reacmeuc  worker~ ~n ~ l lwaukee .  over  a Ec i evance  and 

noc oveT nc~r CoUCr~,nt demands. 

School Aid and Strikes in ~isconsin 

Before 1977, school dlscrlccs chac were closed b7 a scrlke and 

unable co meac the 180-4ay school year caqu/remenc could lose all of 

t h e i r  s t a t e  a i d .  In  sc~e t e a c h e r  s t r i k e s ,  ch i8  t h r e a t  c r e a t e d  

~cemendous p E e s s u r e s  ou bo th  s i d e s  co s e t t l e ,  p a c c i c u l a r l y  vheu t h e  

s t '~ ik~  occu.t~ed in  the winCe~: o r  s p r i n g  when ..,ha o p p o u t u n l : i a s  Co 

c~schedule looc days  wece fever chart if r~e s t r i k e  had o c c u r r e d  i n  

September. Alchoush no dist-rlct ever lose any s/d because of a 

s~-lh~, ~hc la~ was changed in 1977 co prorate the loos of state aid 

if a d/s~Ti~c did noc =aec ~he 180-day requlremenc because o£ a strike. 

Unda~ r.he ~ g e ,  the scaca aid an e=ployeE lose was intended to 

e q u ~  ch~ s t a t e  ~ d  saved  because  180 days  o f  £nsC~'ucClon wece noc 

p r o v i d e d .  1"3 Yha s t a t u t e  no~ insCTUCCS t h e  s~aCe s u p e r l n c e n d e n c  Co 

r e d u c e  s t a t e  a£d by an amount equa l  to  t h e  s t a t e - l o c a l  sha red  expenses  

n o t  i n t u i t e d  because of" the a e r a t e .  The o t h e r  ~a~o~ change i n  the 

p r o v i s ~ n  ~ to  ma~a ~b.e 180--day school yea~ an o p t i o n a l  

cequi~emenc when a d i sCc icC  i s  closed because of a strike. 14 

t 
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The appllca~Lon of these provisions has not been tested since there 

have been no teac.h~r s~rlkes since passage of ~he media ~ion-arbi~ ion 

law. Although ~here has noc been any significan~ experience with the 

school aid chanses, they do attempt to address the unique problem 

created by teacher s~rlkes- ~n Wisconsin, s~riklng teachers can no 

longer assume they will receive 180 days of pay be =-quse ~he local 

dlstrlc~ does no= have to meet uhe 180-day requirement when a s~rike 

occurs. This raises the expected strike costs for ~eachers and 

encourases additional concessions. On the employer side, a local 

school board need no icnser gear ~la~ pursuin8 a reasonable barEainin~ 

objective could endanger all of a dlstric='s aid. ~f a district 

decides not to reschedute the lost school days, however, it canno~ 

profi~ by keeping the s~a~e, aid ~ha= was saved by the strike. 

Public Sector S~-Ikes in Ludlana 

Collective bargalnins and unionization in the public sector 

in Indiana varies a ~rea~ deal across different types o£ ~over~nnents. 

Table V~II-3 ~rIzes ~he extent of union membership and contract 

coveraBe in ~he state for 1977. Except for police ~ the state 

govermnen~ and education and fire~ishcers in local sover=ments, 

fever than half of ~he public en~loyees in the scare belon8 to unions 

or employee associations. As was discussed in Chapter II, the 

a v e r a s e  membership  p e r c e n t a g e  i n  ~he s t a t e  and l o c a l  g o v e r n m e n t s  i n  

I n d i a n a  i s  c o n s i d e r a b l y  lower  t h a n  t h a t  o£  t h e  o~ he r  s i x  s t a t e s  i n  

~he s t u d y ,  h u t  n o t  l c ~ e r  t h a n  t h e ; a v e r a g e s  a c r o s s  ~he 50 s c a r e s .  

Thus, public sector unionization in Indiana is fairly ~Yl)ical for 

f o r  ~he ~ t i o n .  . .~  
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Table VIII-3 

Public Sector Uuloniza=ion in Indiana, [977 

~L%c:Lme EmploTmen= 

50,124 

5,105 

1,174 

6,709 

1,563 

163,891 

88,390 

6,619 

9,014 

4,947 

5,357 

0zsanized Emgloyees As 
A % of Full~ime Lm.~!y. 

22.3 

29.3 

65.8 

38.4 

55.1 

21.4 

38.1 

72.3 

2.4 

b~ 

.-~.. Souz~e" 

Employee Kepresen~a~ion by Government 
Type in Xndianal 1977 

Z of All Em~loyees 
Govermnent in BarEalning Uci~s 

Sta:e 6.7 

Cou-~7 .9 

• Munlcipali~lee and 
t o-,mship s 21.3 

School d iscric~ 56.2 .... 
. ~ . .  . 

% of Employers wi~h 
at least One 3arzainin~ Uni'- 

100. 

7.7 

:2.2 

85.9 

U.S. eumeau cf the Census, 1977 Census of Governments, Labor-Msm.a~emenr 
RelaTions in Sta~e amd Local Governm.en~s~ !977, Vol. 3, No. 3, 1979, 
vamious Tables. 
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AC all Eoverumenc levels an~ funcclons the percencase of ~rkers 

covered by a collective aEceement is sIsnLflcantl7 lower than the 

union membership percencases- There are~ also important differences 

in couLTacc coverage across types ol local sovermnents. Barga/niu8 

becveen teachers and school boards is almost universal. In 1978, 

the T2~Liana Educaclon Employment Relations Board reported that 

contract neEotlacions occurred in 292 of the 298 school d/strlcts 

in the stare. 15 The prevalence of bargaining in school dlstricts 

contrasts sharply with the absence of barsain/n8 at the stare level 

and in many municipalities (see Table 3). Only 1 percent of county 

e~ployees were cover~ by a collective aEreemant in October of 1977, 

accord.in S to 1977 Census of Govecunencs data. In mun/clpalities, the 

percent of e~ploTee~ covered by a~reements was 18.5, but this fisure 

overstates the peEcenta8~ o f  municipal 8overnments which actually 

barEaln since barga~in8 is conc-_ntrated in a few larger cities. Of 

the 1,580 municipalities ~ co~Ishlps in the s~ate reported by the 

Cecu~us lu 1977, on17 110 or about 7 percent accual!y barga/nad with 

one or moEe 8zoups of employees. 

The strike experience in Indiana over the pas~ lO years parallels 

the experience in the rest of the nation. From 1958-1968 the state 

experienced from 0 to 9 strikes per year with an average of 3 per 

year. From 1969-1978, strikes increased to an averase of lO per 

year° Strikes were most frequenE in the 1978 calendar year when 

there were 23. Althoush the seneral u~ard trend follows national 

trends, strike propensities in Indlan~ differ from'those in the rest 

of the nation. Propensities~ for five years, 1973-1978, are shown 

in Table VTII-4. Strikes in Indiana have become more co-,~on in the 

pasC two or three years compared to the rest of the nauiOUo For the 

\ 



10/73 - 9/74 

. I 0 1 7 4 -  9/75 

~o/75 -9176 

10176 - 9/77 

1017~7 - 9/78 

5 Year Averase 

StriKe Propensities In Tndlana and ~he 
Rest of the U.S. 

Number o~ 
S t r l k e s  

t 

6 t r ~ k e s / G o v ' t  
wlLR pollc~es 

S t r ikes /Cont rac tua l  
Agreement ~ha~ be- 
came e f f e c t i v e  

5 

5 

6 

18 

30 

Indiana 

.O166 

.0164 

.0192 

.0554 

.0906 

.0407 

t 

.0210 

.0195 

.0233 

.0682 

.1107 

.0497 

S t r i k e s / B a r -  
gaining u n l t e  

.0132 

.0114 

,0|31 

,0335  

, .0555 

.0272 

( :: .i 

j ,  

f 

i ,~. 

! 

O ~  



Tab le  V I I I - 4  
(Continued) 

- ?  ' 

Tile U.S, Out~ide ?f  .!ndt~n~ 

Humber o f  .: ;. ~ l k a a J G o v ~ t  
. S ~ l k e ~  w/~ ,  Pol ic io8 

1'0/73 - 9174 466 ,0411 

S~J.kealCont~ac.t'ual 
. ~ g r e e m e n t  t h a t  Be- 

came E f f e c t i v e  

,0270 

,0383 

.0272 

.0349 

.0332 

,0318 

.10174 - 9175 485 .0418 

10175 - 9176 371 .0308 

10/'76 - 9/77 467 .0366 

10177 - 9178 458 .0353 

§ Year a v e r a g e  .0367 

I n d i a n a  A v e r a g e /  1 ,109 1.563 
r e s t  o f  t he  U.S.  
avePage 

S o u r c e :  C o n s t r u c t e d  from d a t a  [n tho  U.S. Bureau o f  t h e  Census .  
l~bor-Mana~ement  R e l a t i o n s  J,n S t a t e  and Loca l  Governments .  v a r i o u s  y e a r s .  

S t r i k e s / B a r ,  
• ~ a i n i n g  U n l t l  

.0228 

.0209 

.0150 

.0158 

,0150 

.0175 

1.554 

.,j 

i 
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flrs~ c~o years in uhe ~able, propensities in Indiana are lower, however, 

~han ~hose in ~he rest of the nation. The relative increase in the mos~ 

recent years ex~la/ns why ~he average propensity in indiana aver ~he whole 

~erlod exceeds ~he pTopensi~y in ~he res~ of ~he nation by i0 to 56 percent. 

Teacher strikes are ~he mms~ co~on strikes in ~he state. This is a 

reflect!an of a nat lozml  ~zend and of ~he fac~ ~a~ bargalnlng is more 

frequent in school distrlc~s ~ in o~her Kovernmenzal units. While 

~eacher strikes exceeds s~'!kes by o~her public employees, ~hey are less 

frequent on a probabi!Iry basis r3an strikes asainst ocher governments 

which bargain in ~he state. Table VT/Z-5 shows the s~:ikas per year by 

~/pe of local gavernment as a percent of 8avernments reporting ~hey have 

l a b o r  r e l a t i o n s  policies, ~vez'amen~s wi~:h ba rga in inE  units end th~ 

mnn~er of neSu~la~ad a~eemen~s. Becaa~e of ~he small end varzin8 uumber 

of strikes from year ~o year, the propeus~tles flucKuaEed over the four 

y e a r s  foe  each t~/pe of  8 ~ v ~ : . "  As an ave ra se  percent:aBe, s t r i k e s  

asalnsc mmlclpallcles, ~ownshlps and counCles were far srea~er ~han 

strikes in school d/strlc~s. Ahou~ i percent of negotiated aszeemen~s 

in school distrlc~s lead to a strike, c~ared ~o almost 8 percen~ in ouher 

local 8overnments. This difference is particularly slgnlflcant since ~he 

national strike probabilities show a ,nxch smaller difference in the "..hree 

16 
strlka probabilities for ~he dlfferen~ ~/~es of ~ovez-nmen=s. 

One reason  r.he s t r i k e  p r o b a b i l ! ~ i e s  are h ish fo r  l o c a l  s o v e r ~ e n t s  

o~her ~han school dis~rlc~s is ~ha~ very ~ew of ~hem barEain wi~h ~helr 

employees. The result: is a pocenulal for a larse number of recosn!tiou 

strikes. Five of ~he 19 strikes in mum/cipali~les, ~:ownships and counules 

over ~he four years were re~orued as reco~Li~ion s~rlkes or scr~..kas over 

~he negotiation of a firs~ contract. 

.l 
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z o / 7 ~  - 9 / 7 4  

10174 - 9/75 

Z0'/75 - 9/76 

10/76 - 9/77 

10/77 - 9/78 

5 Year Average 

'l'able V~I[-5 

5¢rlke Prgpens / t l ee  in Indlan~ for  
School D i s t r i c t s  end Other Local CovernmenZ~ 

tha t  Bargain, 1974-77 

Number of 
S t r ikes  

0 

5 

2 

6 

20 

School D i s t r i c t s ,  
S t r i k e s  I Cov 'c  S t r l k e e /  Gov'¢ 
uith LR ~o l i cy  wlth Berg. Unlta 

.000 .000 

.O201 .0211 

.U080 °0082 

.0227 .0245 

,0738 o0741 

.0257 °0270 

6crlkea / Contractual  
Agre_emenc Hego~laCcd 

.000 

.0248 

.0095 

.0287 

.0873 

.03116 

~JD 
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Table VII I -5  
(Continued) 

HunlclpaI~Z£es~ Townahlpu~ and Countle~ 

10173 - 9 / 7 4  

10174 - 9 / 7 5  

10175 -'9176 

10176 - 9177 

10177 - 9178 

5 Year average  

Sources 

Humbo~ of  SUrlkoa / C~v ' t  S Uelkea / Govet S ~ / k o e  / ConU~actual 
St~i~e~ ' ~ i t h ~  Po l l cy  wlth B a r g . ' g n i t  9 Agreement Negot|a~cd 

4 .0909 .1143 .1333 

0 ° 0 0  . 0 0  0 

3 .0732 .0833 .0638 

12 .2553 .2847 .2222 

I0 .1695 .1923 .2439 

.1245 .1429 .1278 

Constructed f r ~  data  in the U.S. Bureau of  the Census, 
Labor-Hanagement Relat ion8 111 S ta te  and Local Government~ w~'Ious year~.  

0 

• t 



I 

261 

These r e c o s n i ~ i o n  o r  new c o u c r a c c  s t r i k e s  s h o u l d  noc be c a l c u l a c e d  

as a percent of 8ove~encs w~=h labor relaclons policies or bar~ainin8 

unlCs. Removing the five recognition/first negotiaClon strikes f.-om 

Table 5 reduces ~he s~rike probabilicies for ~niclpa~ities, ~ownships 

and counties by abou~ 25 percent. The reduction s~ill leaves s~rike 

propensities in ~hese local Eove~en~al units siEnificant!y higher than 

the probabilities for school districts. Thus, one £inds rJ~a~ the taw 

covering teachers has Le~uued s~rikes even if school ~istricts are ¢cwpared 

to Jus~ those local 8ove~en~s -,-hlch have esr.abllsbed barEainlng relationships. 

For  p u b l i c  emploTees no t  c ove r e d  b y  r~he t e a c h e r  b a r g a i n i n g  law, t h e r e  

a r e  more r e c o E n i t i o n  and nourecoEniEion  s t r i k e s .  Be~aeen 1974 and 1978, 

over  290 t e a c h e r  b a r g a i n i n g  r e l a E i o u s h i p s  were f o r m a l l y  es r~ahl i shed  under  
• -) 

the  law. 17 This  r e p r e s e n t s  a lmos t  a lZ  the  p o s s i b l e  ba r~a lnLug  u n i t s  in  

~he s~a~a covered  by the  law. These  r e p r e s e n c a t i o n  i s s u e s  were r e s o l v e d  

and i n i t i a l  c o u t r a c c s  were  n e g o E l a t e d  f o r  ~he 1974-75 schoo l  y e a r  wi~hou~ 

a s i n e l e  s t r i k e .  Accord in8  ~o Census o f  GovernmenE f i g u r e s ,  bet~aeen 

O c t o b e r ,  1974, and Oceober ,  1977, ~here were approx imaEel7  35 new l o c a l  

gove r r - - en t  b a r e a i n i n g  u n i t s  e s t a b l i s h e d  o u t s i d e  of  s choo l  d i s c : i c c s  and 

~here were Ehree s t r i k e s  f o r  r e c o e ~ L t i o n  o r  a f i r s t  c o n t r a c t .  The 

e x p e r i e n c e  i s  s i m i l a r  Eo eha~ Lu I l l i n o i s  and Ohio d i s c u s s e d  in  the  

nex t  c h a p t e r :  w i t h o u t  any l e g a l  p r o c e d u r e s  f o r  r e c o E n i t i o n ,  t h e r e  

was more than an 8 percent chance of a scrlke ~hen a new bar3aining 

relationship was established. 

S t r i k e  S u b s t i t u t e s  and P e n a l t i e s  5u ~ndiana  

The differences in ~he ex~en~ of bargaining and scrlkes amon~ 

~overmnenca~ units may ~ e q u e n ~ l y  be attributed to the state's ~ega~ .~ . /J  
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framework for collective barsain/ng. Teachers in school d/scricts are 

covered b7 the 1973 Education Eurploymenc Eelations Act. 18 The law was 

passed ~urinE the 1973 legislative session and cook effect on Januar7 i, 

1974. 

To resolve disputes between teachers and school boards and .~reven~ 

strikes, the legislation has established recognition procedures, practices 

prohiblcea to unions and employers, mediation, faccflndin8 and a sc.-!ke 

prohibition. HedlaClon and factfinding are designed co cor~espoud co the 

budget period of the public e=ployer. Mediators a r e  cyplcally e=ployees 

of Indiana EducaClon Employment Relations Board while faccfinders may be 

either board  employees or ad hoc neutrals. 

The p r o c e d u r e s  a r e  i n t e n d e d  to be used  s e q u e n t i a l l y ;  f a c c f l n d i n 8  

f o l l o w s  ~ A i a n l u n ,  i f  e~e l a t t e r  i s  u n s u c c e s s f u l .  I n  a l a r g e  number of  

c a s e s ,  however ,  ~ed /aCion  has  been cesumed a f t e r  f a c c f i n d i n 8  r e p o r t ;  i n  

a s u b s t a n t i a l  m / n o r i c y  of  c a s e s ,  p a r t i c u l a r l y  r i s h c  a f t e r  t he  l~w was 

p a s s e d ,  ~he Board o r d e r e d  f a c c f i n d i n 8  b e f o r e  ~ d / a c i o n  was used .  

The s~a~ute prohibits s~-Ikes an~ speclfies several penalties chat 

ms7 be I=~osed. First, the Law s~ates ~hac a s~-Ike is an unfalr labor 

~cacCice  an~ a f f i r m s  the  ~ i g h t  of  t h e  s choo l  d i s t r i c t  to  seek  c o u r t  a c t / o n  

aEalnsc scrLEin 8 employees  and unions. There are also ~vo s~eclfic policies 

than affect the scrlke costs of employees and their unions. First, w~ch 

r e s p e c t  Co a m/n/mum school year, the law does no t  require cha t  a d/strict 

reschedule days lost from a strike and a ~istrlcc from paylnS teachers for 

the days they have struck. Second, the union loses i~s dnes check-off 
.. 

19 - .- 
for one y e a r .  

The school ai~ provision is d~fferent in Indiana from five of the 

ocher six states. In all the states e x c e p t  T~isc.o~qin, the b a r g e s  

~ t  

' + 
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e d u c a t i o n  laws have been i n t e r p r e t e d  co r e q u i z e  a mlntmum reach ing  year  

regard less o£ the scTLke. Therefore,  L~ a d i s t r i c t  i s  closed by a sc:Lka, 

lose days must be cascheduled. As was argued in our discussion of the 

Pennsylvan/~ experience, chls sIEnlf~canc!7 reduces :he costs of a strike 

co reachers since they axe paid for r.he amEs-up ~ays. In Indiana a 

district ~a7, bus is n~C required, Co rasch~du!e school days lose because 

of a strike. 20 '/hen strikes were examined co decermlne ~hecher strike 

days were re .scheduled,  iC was found chac the school year did uoc have 

CO be because dlsCrlcCs typically hired s~sc!Cuces a~d ~ep~ school open 

du~Ing a scrlke. 

~'o ouher legislacion axlsCs for employee~ of ocher Sove~encs in 

~ha SCare. L~ A p r i l ,  L975, ~he legisl~ure ~ e n d e d  barga in ing co =osC 

ocher ~ubl!¢ e=ployees i~ the scare, 21 buC b~rgnining under ch/s Law 

has u~ver occurred because ic ~as decl~c~d unconsCicuCiou~l by ~he 

Tndi~na Supreme Cou~£ in 1977o 22 ~he Court upheld a l~c rout:, decision 

and .~ou~d chac b~cau~e r.he law did ~0c a l low fo r  ~ud i cL~  r ~ e ~  of :he 

IZE~3'~ uni~ deCecminanlo= and ~ C  cerclflcaclon dec is ious ,  ~C v i o l a t e d  

~ i i a ~ ' ~  c o u s c i C u c / ~  due pccceso ~z~.rancee which requ i res  chac scare 

ad~tulacTaCive agency d e c i s i o n s  ba subJecC Co couz¢ T ~ i ~ .  The 1975 

La~ did dec include a severabillC7 clause so chac ~hen chls one pro~-slon 

~raa £eund Co be u n c o n s c i C u c i o u a i ,  the enClre Ace was ruled void. ~b~L!e 

the scare Supreme Court decision was ~oc Issued until 1977, all ac~i~ic7 

under the Arc had been em~oined shortly after its passage pending the 

dccisloa. /" 

The 1975 Ac ~ - ~ p roh ib i t ed  scriP~s was d e c l a r e d  uncousc!cucloual ,  

buC s t -F ik~  b7 a l l  pub l ic  employees are i l l e g a l  i n  an7 case u ~ e r  ~.ndiana 
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comma l a ~  and ~a7 be enjoined. In Anderson Federation of Teachers v. 

School Cit 7, a rescra/n/~E order was issued against the scrlking ~eachers 

13 
and ehair local union. A JudEmenC of contempt was rendered agalnsc 

and" a fine of five hundred dollars was levied for each school da7 

missed as a result of the stroke. T, denyln E a petition for rehearing, 

ehe Supreme Cour~ held ~ha~ Tj1dla~'s Anti-lnjunction Ac~ does not 

apply ~o public employee conduce; ~hus9 public employees may be enjoined 

from picP,~c:in8 and sCrikln g agalnsn ~he public, employer. In Elder v. 

Ci~-y of Jeffersonville~ city firemen appealed a permanent. Injunction 

proh/blCln 8 them from engaging in any fureher scrikes agalnsc eheir 

employer. 24 The cour~ reaffirmed Its decision in the Anderson case and 

found c/mu public employee strikes were i l l e g a l  and could be en.loined. 

A cemporary inJuncr.lon could be issued co halc oneolng sCrlkas, and a 

permanent  i n ~ u n c t i o n  could  be- i s s u e d  Co p r e v e n t  f u t u r e  s t ~ i k e s . .  

Th~ 1977 ~ iscons in  SCare EmploTee S t r i ke  25 

~h~ 1977 sC=~a b7 ~isconsln scare emploTees illustrates the problems 

encountered when co~-imposed penalties are used in an attempt to resolve 

a s t~ ih~  ~n a co=ple~ b~rEa in in8  ~ e l a t i o u s h i p .  In  February,  1977, 

ne~oci~clons beEan b ~ a z n  the ~H_sconsln S~ate Employee Union (~SEU) and 

Dzp~menc o£ ~n~c~TaCiOU'S Bureau of Collective Bargaining Co replace 

the concrac~ cha t  would end dune 30~h. The~ WSE~ an AFSCME affiliate, 

represents approximacely 24,000 s t a t e  employees in 6 barga/nins units and 

52 locals. Although other unions also represent some employee ~oups, 

the ~EU is the largesn. Since't973, the Bureau of Collective Bargaining 

b~e been responsible f o c a e ~ o C ~ t i n S  and: a~L~/sCerlng coutracts between 

the ~SEU and ~he six other unions ~ha~ represent another 3,300 stare 

employees. Before ~hac ~Ime each s~ace deparemenc bareained separately 
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with the bargainln8 unit of its employees. .~ 

The bar~.alnin5 pcocess is cachet complex and allows for many sources 

of impasse on the. employer side of ~he ~able. In theory, the uxiou 

~arsainln8 c,~mmittee and t:he Bureau of Col!e=t:ive' Bargaining negotiate 

a Ccentaclve contract which is then sent to the Legislature's 5oinc 

Committee on Employee Relations (JOCEE) for approval. After 50CEE's 

approval, iC is sent co the governor for signing, a largely perfunctory 

step si~e the Bureau of Collective Bargaining is an execur~ive department .. 

of the Governor. Th~s formal system was informally modified during 

contract bargaining in 1975, however, when Tom KitS, union executive 

dlractor, and a cepresen~aclve of the governor's office barsained 

d i r e c t l y .  T h i s  "end run" around the formal management negotiators 

hindered bargaining in 1977~ ~Icch the 1975 precedent: in mind, the .. 

union charged that the state management negotiators had n o  authorlCy to 

make an agreement. 

The union's ~a~or demands in 1977 included a sizable wage inc-~ease 

and pcoccecclon from inflation ~xrough a COLA clause, automatic progression 

coo the t:op of a member's Job classificacion, increases in health care 

insurance, educaciun and t : rainin8 benefits. Other demands included 

increased meal and mileage allowances~ no layoffs, and a Joint labor- 

~a.u~gemenC comm/Cccee to make recammendaclons concerning affirmative 

anclon. The stack's major demands were r_he elimination of the five 

full-ccime stewards handling grievances and. a new. compensation plan 

which, accordinE co union spokesmant would reduce the maximum pay within 

a ~ o b  classification. - . - -  
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In March, 1977, both sides met ~.o discuss ~round rules for :'o~--_ml 

=egotiatious. It was a~reed that bargaining would be done pub!iclT. 

Given the anticipated difficult7 in ~egotlations, the uniou fel- ~ublic 

barEaining would be the best way co inform ~he public of its positious 

and arEuments. This highly visible bargaining envi=o=menc cr-_ated a 

more hostile climate than otherwise might have existed. The situation 

was further complicated b7 a change in ~he Eavernorshlp as Ya~r!ck 

Lucey resigned to accept a position as the Ambassador to Mexico. The 

interim governor, Mar~ Schrelber, was tot scheduled to tak~ over 

officially until right after the contract had e-~ir=-d and therefore, had 

uo formal role in ~he uegotiations prior to the contract ex~il-ati'ou data. 

A~ the end of April, ~he parties meC for ~he sixth time. The 

managemen~ team made its firs~ pay offer of a four percen~ wage increase 

for each of ~ 2 years. The four percent each year was divided into a 

two percent across-the-board increase and another two percent se~ aside 

each year for "merit" increases. The union broke off negotiation in 

order to publicize the "unfavorable" management offer of two percent 

and to emphasize i~s lack of faith in ~he Bureau of Collective Bargaining. 

In mid .-MAT, th '~ state aegotlators filed an unfair labor practice 

against the WSEU chafing the un/on with failure to bargain in good 

faith. Newspaper reports also indlcated that both Lucey, Schrelher 

and their t:op aides had met: to plan a b a r g ~  and strike strategy. 

There were also reports that: Lucey had b~n in touch with Jerry Wurf, 

uatlonal president of A~SCM~, in an- effort to ~et the union back to 

the table. The reported Luce~-Wurf meeting was reminiscent of the 

"end run" ~egotiations of 1975 when the management aegotiators were 
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bypassed by ~he governor and ~he unlou. These rumors offered ~he union 

further evldence that offlclals from ~he Bureau of Collective Barg ~a/nlng 

were "technical bureaucrats" whose efforts did a o t  reflect the objectives 

of Wisconsin's elected officials. 

The month of Hay also brough,, the first ludicauions of union 

militancy and the posslbili~y of a s~rike. A~ a meeting in Milwaukee, 

Tom .Wing s~a~ed tha~ the union had see July 5 as a tentative strlke date 

if a contrac~ agreement had ao~ been reached. The union argued that the 

c~duct of earl7 negociaC!ous proved ~hat the sta~e was interested in 

'~a complete ~uttln8 of .the old coutz~act ". The union held informational 

meetings around the s~ate where they stated t.hac it would return to the 

bargain/hE table only if ~he state w~ul~ barga/n in good faith and ~") 

~r i~hdrew demands ~hat ~ a a k a n e d  ~he curren~ coutraCto The militancy / 

evident in .Way cont/.~ued ~h~ouBh June; ~a//~ resumed in early June 

again ca~e t o  a standsci!l. Cu June !a, 1977, off-duty Wlscou~in 

state troopems set up an informa~lonal plckat llne at ~he ~tate Patrol 

Dlstzic ~ . 1 Eeadquazcers in Madison. A~ a hearing before JOC~, WSEU 

president, Larry Gren /e r ,  said that u n i o n i z e d  state employees would 

have to  reso~ to  an illegal s t r i l ce  because of  ~he low wage offers of 

~he Department of A~nin/stratlon. 

S~ate uego~lato~s argued that the cost of union wage demands 

exceeded the $163.5 m//.Lion set aside by the Lucey achnin/stratlon for 

salary increases, new s~ate programs and a reserve ~o cover unexpected 

expendl~ures. Depazzmenc of A~mlnlstration bargainers also insisted 

~hat their wage offer to the WSEU was  i n  Line wlth raises the other 

unions were negotiating and a proposed increase for unrepresented 
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~-ort~ers. The s t a t e  had reached a 7 percent, serrºr.lemenr, wi2:h t:he orºher 

un ious  and bad a l so  proposed 7 pe rcen t  f o r  unrepresenr.ed workers .  The 

WSEU ~as r.he o n l y  un i on  l a f c  co bargain i t s  c o n t r a c t  ~ l~h  ~he suar.e 

~d ~he s~ats was ~/In8 ~o impose ~he settlements reached ~l~h smaller, 

less po~urf_ul unions ~han r.he WSEU. 

On June 24, ~he state raised ir.s offer ~o a 5 percent, average "~aEe 

increase and also agreed ~o raise i~ ~o 7 percent if orºher union i3sues, 

uotably cba COLA issuQ, ~r~ dropped. The head of the S~te Employee 

~R~-l~Ions D~vislon elaborated on ~ha wage proposal by saying ~har. ~hc 

lowest, paid sCar.e employees would receive a 9 percent increase. WSEU 

s~okesmen implied that a 7-7.5 percent waEe increase would be inadequar.e 

for union =mmbers. A sr.ar.e request to submi~ ~he d/spur.e ~o medlar.ion 

was seen as a delayin 8 ~actic by Lhe union. As positions a~ ~he 

bargalnin$ ~able g~ew r i S i d ,  c o n t i n s e n c y  p lans  were be i n  E made i n  case 

o f  a s r . r i ka .  L i e u t e n a n t  Governor S c h r e i b e r ,  who would become governor  

July I, was busy drswln8 up plans to ensure Ehat c~i~ical services would 

be ~tnr~alncd. WoE~J~ ~Ti~h ~he ~ational Guard and other agencies, 

SchreiS~r iden~ifled ~he prisons, faci/.i~les for ~he developmentally 

disabled, Univ~csl¢7 Hospitals and the sta~e patrol as critical services 

a~ facili~s. 

Ne~o~ors ba~a~ne~ throu~hou~ Ehe night of June 28-29. ~aJor 

union d~mands included an across-Che-%oard dollar incTease :-at.her ~han 

a percentase increase and a coeu-of-livin8 allowance. Repo~cs varied 

as ~o r.he number of issues resolved; a union spokesman reported 31 union 

demands -~ere dropped. SEate barBs/nets seated that chafe were about 150 

unrssolv~d union demands which prevented ~he state from "really ~=~8 

~lar. thQ union w~nCs." A/tar ~he state's "final offer" on ~he uisht of 
w 
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the 29Ch, the union called ~he negociaclon "hopelessly deadlocked" and 

requested medlaclon and a ¢oncrac~ ex~ension. AC ~hls point, ~ao N~RC 

Commissioners entered the uegociacions as mediacors and immediately 

closed the bargaining sessions to the press and public. The old ¢onnract 

• #as extended on a day-to-day basis, while the7 mec w-lth union and state 

bargainers to acqualnc themselves ~i~h the bazsainin8 positions. 

Mat=ers were further complicated when in a speech to the UAW, 

Schrelber came ouc in support of the starers Einal offer as a "fair 

and progressive wage proposal." This further alienated union negotiators 

and reduced the hope Eor a speedy settlement. Since the ~JSEU could noc 

count ou the Sovernor's office to apply pressure on the state bargaining 

team as was done in th~ past, the possibilit7 of preventing a strike ,aas 

markedly reduced. Union leaders announced c h a t  more than 50 percent 

of ~he membership had partlclpat~d in ~he scrike aut,~orizacion vote 

and ~ha~ 90 percenc had voted in favor of a strike. T~ King, executive 

director of the WSEU, scared thac the ~!kouc would be tote! and noc 

selective. Nhen the state rejected a union request for binding arblcracion 

the un/on broke off ne~otlacions and wenu ouc on strike ac 12:01 a.m. 

Ju ly  2, 1977. 

The state declared a state of emergency folloving the strike. 

~aclonal Guardsmen were sent to the state correctional facilities, and 

volunteers and supervisocs replaced strlkln~ workers ac faci!i~ies ~or 

che developmentally disabled. State PatroLmen. remained on the Job, 

calmln~ fears of havoc on the ~uiy ~ourch weekend. 3y the end o£ the 

first day, 1674 Naclonal Guardsmen were called up to .-eplace appro ~ximacel7 

5,000 scrikln8 scare workers. There were no plans fo- ~ new negotiations 

and scare officials reportedly did uoc plan to immediately seek an 
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iajunc=ion against the str~-/~e. Despite state efforts to keep ~. ~hinBs 

running smoothlT, the strike affected a number of state offices and 

institutions. Uulon members threw up pickets around ~st state buildings 

and patients Lu some s~ate facilities were moved because of staff shortages. 

On July 5, the firs~ work day following the holidays for most state 

~rkers, state officials began co ~ake legal action co and the three-day-old 

strike. S~ate offi ~ials filed an unfair labor practice charge against 

~he WSEU, accusing the union of canduc~ing an illegal strike and refusin~ 

to bargain in good faith. They also began co consider seeking injunctions 

against strikers at ~he state hospitals. A~toruey General Bronsou 

La Fol!et~e got Dane County Circuit Couru Judge William SachtJen ~o.issue 

a t~rary restraln/ng order against the s~rikers and sent his assistant 

~o seek additional cour~ orders in Chippewa Falls and Racine for rwu other 

facilities. Before leaving the sta~e to become ambassador co Mexico, 

Governor Lucey called up more National Guard Troops bringing the ~ocal 

mmber to roughly 2,000. 

Each side clalmed victory on the first day of ~he strike. The union 

claimed 80 percent of all s~a~e workers honored the picket lines and did 

not repor~ to work on ~he fITs~ day. The state reported tha~ 65.3 percent 

of those scheduled ~o work actually reported to work. I~ also adm/tted, 

however, tha~ some of the larger state institutions had been hard hit. 

Throughout the strike, hoth sides presented coufllctlng reports. Desgite 

confusion over ~he actual number of employees on s~rike, some services 

were markedly ~educed due to-the strike.. Unlced Parcel Services re,orbed 

~ha~ i~ would be unable ~o deliver 1,000 packages ~o ~he various sta~e 

~ffi, ~- buildings. Nine hundred h~spital patients were ~ransferred co 

nursing homes since personnel was at 20 percent o~ full staff. Waiting 
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time at various state ssencies was lengthened by the disruption of 

~ormal operations. 

~i~h the c .hreac  of state disclpllnar7 acc~on, scrlkers face~ a uunber 

of problems. Radio adverclsemencs advlse~ emplo7ees ~hac the7 ,aere expected 

to report co wore as usual and steps ~ould be taken co ensure their safety 

chrouEh the picker lines. Employees were also reminded that the state 

had n o t  i s s u e d  a ncn-discrlmlnaClon s t a t e m e n t .  A number o f  i n c i d e n t s  on 

the picket lines led co arrests. The Department of ~qacu~al .V~sou:ces 

di.~mlsued any llmltad term e~plcyees who refused to c.-oss "~he picker 

lines and r ~ o r c  t o  wouk. 

37 the ~ourch ~a7 of the strike, both sides bessn to take act!on co 

s e c  b a c k  to  t h e  b ~ g ~ S  c a b l e .  A c c i n  S C, c v e r n o r  . '~.arcin S c h r e i b e t  ~ 

c o n t a c t e d  Tom ~ u r ~ - u ~  ~ co c e c u m  co t h e  b ~ g a i n / n ~  c ~ b l e .  The j 

u~i~n aunc~mced a drop Lu i t s  ~uge demand to Inc lude  the COL&, the S:.eacer 

amoun~ of 56 cents or 9 percent the first Tea=, and 54 cents or 9 percent 

the sacoud yes~. Both sides ~ec ou July 6, but tales broke off ,~hen the 

seato reJaccoA the union's lacemc ~ase proposal. ~he stare proposed its 

final offer, asaln sCatinS chic i~ was receptive to any vase proposal 

Ch~t was ~ more ¢os~7  than thQ state's last offer. 

By Friday July 8, the fif:h day of the sir 'Ike, Judses in Chippewa 

Falls, ~adison, and Racine had issued temporary :est-'ninlns orders 

prohihitin E all strike activity at three state hospitals. The hospital 

scri~ers iEnored these orders and continued to plcEet chem. Ac~ocuey 

General La Follet~e "~arued st.-!~ers of .fines.and other actions if pickecin~ 

continued. Union officials sai~ they ~ould uoc ohe7 ~.he temporary 

.~escralning orders and planned to arEue in court chac  the stare did not 

prove ~hat :he scri'~e was doits irreparable .harm. :gEEC hearings on the 
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s~ace unfair labor practice charge were postponed from July 8 co July 13 

co give WSEU cime to prepare a case. Estimates on che number of scare 

employees on strike varied from 73% co 35% b7 che and of che firsc .~eek. 

Over che ~eekand, attempts '~e_Te aga/n made ~o bring the c'~o ~ar:ias 

back Co bargaining. On Saturday, July 9, Acting Governor Schreiber met 

with Tom ~ and WERC mediators. Both sides ~et in a closed session 

Sunday for 20 ~/nutes and then, a~ the union's insistence, for a half 

hour public session. The union offered a new wage proposal of 53 cents, 

or 8.5 percent che first year, 61 cents or 9 percent the second year, 

guaranteed proEresslon co ~he cop of the salary scale ~rlthin 4 years 

~Ith one advancemen~ per year and a quarterly COLA clause. Scare 

negotiators ware not op~imlstlc about the new proposal and offered no 

uew wage package. 

~ERE ~intors were able to ge~ both sides back ~o the ~able, but 

union ~egotiators expressed little confidence Lu the WERC's neu~rallt7 

since as a snare agency i~ was dependent on the Department of A~'mLiu.lst:a~ion 

for its budget. King accused ~he W'ERC of stalling the bargaining process 

and requested that the Federal Medlati~n and Conciliation Service ba 

contacted to find a new mediator. 

On Wednasdayp July 13, the ~ERC began Its hearing into ~he state 

charge ~ha~ ~he WSEU was condu~tlng an illegal strike, an unfair labor 

practice. King and ~ President Larry Grenler refused co answer questions 

from the Depar~men~ of Adn~ulstratlon actorney and walked ou~ of the 

haarinE~ The union later filed .i~s o w n  unfair labor praccice charge 

against the state, accuslnE_i~ of regressive bargaining, delay~E and 

refusing co give i~s negotiating casm po~r co bargain. The union's charge 
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yes  e s s e n c i a l l 7  a d e f e n s i v e  one .  The hea r~u8  o f f i c e r  c o n t i n u e d  co t a k e  

cestimouy, buc later held the case in abeyance p e n d i n g  the results of 

m e d i a c l o n  announced  l a t e r  i n  t h e  day .  

.~FS~qE p r e s i d e n t  J e r r T  Wurf a r r i v e d  i n  Madison co d e l i v e r  a 

$50,000 check  to t h e  NSEU f o r  s t r i k e  b e n e f i t s .  Wurf a l s o  met w i t h  

Governor Schreiber to discuss scrlke issues and the possibi!icy of 

appointing a new mediator. Wurf later made a public announcement 

~upporming the strikers and calling for arbitration or a return to ~.he 

bargaln/ng table wi~h an Imparmial mediator. Schreiber was said to 

have posuponed his decision to seek a federal modiacor until he could 

meet vlth both the NERC and Department of Admlulscra~ion. 

Nhile s~ace and union officials were meeting, the legal barflies 

c o n t i n u e d .  I n  S u p e r i o r ,  t h r e e  g r a i n  compan /es  and t he  F a r m e r ' s  Un ion  

G r a i n  T e r m i n a l  A s s o c i a t i o n  a sked  f o r  a ~em~orary  r e s t r a i n i n g  o r d e r  a ~ a i n s t  

58 scrlking members of ~he State Grain Commission. FortT-ei~hc str~2~-Ing 

dock worke r s  were o r d e r e d  to resume g r a i n  l o a d i n ~  f o l l o w i n g  a t e m~or a r 7  

res~=aining order~  The R a c i n e  Coun ty  C i r c u i t  Judge g r a n t e d  a t e m p o r a r y  

inJttuction agalnst strikers a~ another state hospital. A civil suit 

was filed in Dane County asains~ ~he NSEU, the governor, and other Sta~e 

officials by the Nisconsin Association for Retarded Citizens, alleging 

~hac the s~rlke coustltuted a denial of a s~atutor7 right to crear.men~. 

• Zt asked for an immediate resumption o~ bargaining, actual damages of 

$50 per de7 and punitive damages of SlO0 a day for each resident of the 

s~a~e hospitals. -- 

On J u i 7  13, Governor  ~ h r e i b e r  announced  the  a . ~ o i n c m e n t  of  ~Rober ~ - 

G. ~ w l e ~ ,  a fo rmer  c h a i r m a n  o f  t h e  ~ t i ch igan  Employmen~ .R~!a t ions  Commission.  

as mediator :o settle the strike. ~owlett's name ,aas chosen from a list 

. -  
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drawn up by the .~nerlcan Arbi=ration A.ssociatiou. Schreiber was quick co 

poin= ou= =.hat =he medlaror would be working closely with =he ~'LRC. "~i=h 

the appointment of Howlat=, all u n f a i r  labor practice cases ,~ere  heldin 

abeyance until the r e s u l t s  of mediation, buc strike acclvi=7 continued. 

Both sides met separately with the mediator =o discuss ground rules. 

Nor ~king through the weekend, Howletu presented a compromise cont.-at-- 

proposal to bo~h sides early Sunday evening. How!e=t admlcted at c,ha= 

point that ~he package contained b o t h  economic and =on-econom/c elements, 

including an amnesty clause for ~be striking employees. A ~eutative 

agreement was r e a c h e d  on Sunday and state employees began to recur ~ - co 

work Monday. All unfair labor practice charges were dropped and both sides 

claimed victory. The union also claimed Cha~ =he compromise settlement 

could have been reached if its proposal for arbitration had been accep=ed 

before the styx!ks. 

The compromise settlement would ~ake effect August 14 if ratified 

by union members and the legislature. The wage set=lement included a 

7 percen~ or 38 cent ~er hour increase in the first year and a 7.5 percen~ 

or 42 cen~ increase ~he second year for non-professional employees. A 

cost of llv~g adjustment would be effective in the last six months of 

t h e  con~ract~ ~-ith a limi~ of 5 cents in each o f  the first ~#o quarters 

of 1979, or a maximum of ten cencs, for the entire six months. The COLA 

would be paid only to those employees earning $12,000 or less. Eigh~I 

percen~ of ~he non-professionals and Frofessionals would be moved up a 

half a s~sp within their pay range. Professionals would receive a 6.5 

percen~ increase in the first year and'-a 7 percen~ increase in the second 

year o~'Ith ~o COLA. 
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On AuEusc 9, union officials announ~e~ rac!ficanlon o£ ~he tentau!ve 

aere~enc by 83 percent of the vocin$ membersh/p. On August 18, the 

Join~: Committee on Employee Ea~tlons met an~ rejected the te,A~ative 

aereemenc by a 5-3 vote. JOCER m~mbers vere angry vlch Depart'menc of 

Acbninistracion officials for iEnorln~ them in the last staBes o£ 

bar~.nln g and ci~ad the failuxe of DOA to tall them about the COLA 

clause especially since DOA had told chum it would uot be included in 

the sec=lement. JOCEE memb~cs also disliked ~he uon-discr ~-minati°u 

clauses, $200 advances paid co strikers and the conclnued accumulaclon 

of vacation and health care benefits. The rejection s~unned bo~h the 

union and the executive branch. Ic -#as rumored thac ~he s~rlk~ ~-ould be 

resumed. 
J 

/ 
The unicu end the Secret~r7 of DOA ~umnediately began to decermlne 

~rays co win JOCER approval. Union officials me~ ~i~h JOCEE and were 

of~:ared a compromise thac would keep COLA in ~he wage .sec:!e~en~ buc 

eliminate COLA increments f=om tha basic rage scale. Negoc~acious coutinued 

until six daTs later when a compromise was _~inally reached and the concrac: 

passed by ~he legislature and siEu.ed by the governor August 26. -The 

compromise contained a change in the COLA clause so thac only changes ~.n 

certain components of the CP~ would 5e used and the adJus~nencs would 

become effective on ~he las~ day of the conuract. 

The eventual ratification of the concrac~ set=led the ~hree unfair 

Labor practice charges° Despite the contract's amnesty clause, some 

public officials and prlvace groups sought to impose penalties on =he 

scrlkers. In a Jul7 ~8th news conference announcinE the end of ~he 

sc ro l l ,  Acting Governor Y.~rtin 5chrelber said he would seek ie~islacion -4- 

co es~abllsh penalties ~or strikers. He insc.-'uctad =he Actoruey General 
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begin contempt proceedinss against th~ hospltal workers who Ignored 

the cour~ ordeus ~o return co ~Orko Ou August 8, ~he Wisconsin Taxpayers 

Lesal Defense Fund filed a $27 million su/t aEa/nst ~he ~SEU for strik-in E 

and vltbhold/ng sezvices. This su/t and one other civil suit aEalnst the 

un/on were both even~d_ly dropped. If any strike penalties were to be 

imposed, they ~-ou.l.d have to be ~roush the court injunctions i s s u e d  du~ .n  8 

the s t r i l ~e  . . . . . . . . . . . . . . . . . .  

On J u l y  209 ~wo days ~fte~ ~ t m l ~ i v e  ae~lement, the A~:o~uey 

General petitioned for an order requiring 760 scriklng employees at the 

Hadlson area state hospital to show cause why they should not be held 

in contempt. The order was issued but despite La Follette's urging, 

Schralber asked the Attorney General to discontinue the proceedings 

after consul~ation ~Ith mediator ~m~ett an~ both union and m~nasement 

lawyers. La Follette reluctantly a~eed, citin8 a ~Isconsln statute 

~;qulring him to  dlscontinu~ proceedings at the directlon of the officer 

~no i n i t i a t e d  t h e  leE~l action° 

On July 27, bo~h Judge Bardwell of Dane County and Judge Pfliffuer 

of Chippewa Falls refused to dismiss proceedings against the strikers 

fE~m ~ hospi~also On the 29th, the A~torney General announced that 

the state would not appeal the Judses' orders and would begin co seek 

contempt charges a~ainst the strikers-and union officials. On Ausust 3rd, 

~he Dane County sheriff began ~ssu/ng cout~mpt of cour~ ci~atlons co 77~ 

~SEU members. Bardwsll appointed La FoLlette as special prosecutor and 

re fused Co hear a ~tion to ~elay. the cpntem~ proceedings. The union 

~n able to halt proceedings-, pe~,i~E a~ appeal to the State Supreme 

~ t o  In  October~ the Cour~ aEree~ t~ h e a r  the case in January.  

On January 5~ 1978, t h e  Wisconsi= SCat,, Supreme Court hsara arguments 

i n  th~  case o~ S t a t e  Vo Kin~o The Attorney General a t t e m p t e d  co have  the 
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c o - t e m p t  c i C a t i o ' n s  changed f rom c i v i l  co c . x ~ - ; , 1  con t emp t  which  would 

h a v e  a l l o w e d  t h e  Cour t  co impose  p e n ~ c i e s  a f t e r  t he  e n j o i n e d  a c t i o n  h a t  

been dlsconclnued. In a unanimous decision, the Court rejected the 

Aficorney General's arEumenc and found chac the. pursuit of contempt of 

courc penalties by the Judges was in, roper. The contempt clcacions 

were dismissed so the union incurred no penalties as a result of c.he 

16-day s t r i k e .  

According to the Bureau of Labo~ Scar!soles, che Wisconsin scare 

employees strike accounted for 23 percent of all rime lost due to work 

stoppages in Wisconsin for the year. In a fa~, 1977 DOA report Co 

Senator Dorman, che scace esCimaced thac 10,182 WSEU members parcicipaced 

in the strike and lost roughly 68 hours of work per striking member. 

These figures" ~_re probably hIsh because they were taken from the 

payroll i/st and includes absences becaus~ o~vacacious, sick leave, or 

personal leaves of absences. From chls report, $chrslber estimated chac 

state employees iosu approximately $3.5 million in wages. If union 

esciumcas of 14,000 strikers were used to figure the costs, iC would be 

$8.5 million° Given the $1.4 million costs of the new contract, 

Schrelber esclmaced chac the state saved $2.1 million if state figures 

are used or $7.1 milllon if union fisures are used. 

The Ludd~-apolls Teachers Strike of 1979 26 

After monfihs of negoC'~aC'f 'ns  for a new . c o n t r a c t ,  the Indianapolis 

Teachers A s s o c i a C i o n  (IRA) struck the largest school d i s t r i c t :  i n  the scare 

when school was scheduled co open in chz fa~ of 1979. The scrlke beE-" 

on September 4 and finally ended o~ October Z when the reachers agreed Co 
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return Co w~rk and both sides agreed to submit the remaln/ng issues 

Co final offer by issue arbitration. In addition to being the most 

slgnlflcant public sector strike in Indiana in recent years, the strike 

illustrated strategies used by parties during an illegal sc.-i~e and the 

role the courts may play in Crying co settle a dispute. The lower court 

involvement ~as significant because the "around-the-clock" bargai ~u/ng 

ordered by a Judge to brin E about a cemporar7 settlement ended the scrlke. 

The strike resumed, however, when thls Judlc~ ac~ivlCy was ruled illega.1 

by the Indiana Supreme Courn. The strike ~as also slgniSicant because 

the move Co impose lesal sanctions aEa=Lusc the union and scrik/n E teachers 

was formally i n i t i a t e d  by a group of citizens and not  by the school 

administration. 

The Indianapolis Public School system (TPS) and the  Indianapolis 

Education AssoclaC/ou had a formal barEs/ninE relacionshlp prior to 

passage of the 1973 education bargaining law. In 1974, the ~ defeated 

an AFT affiliate in a representation elecC~ion and thus became the 

cercifled representative of d l s t~ r ioc  teachers under  the  new teacher 

b a r g a i n i n g  law. 

The school district in Indianapolis is the larsesc in the state. 

At ~he time of the strike, the dlscricn operated about 120 schools, 

employed approximately 3,800 teachers, and had an enrollment of about 

70,000 students. Couslscent with national trends, the district has been 

faced with declining enrollments in recent years which reduced the 

demand for t : eachers  and phys-lc.al, facillcles. In 1979-80, t he  district 

was using the same number of schools as It was when ~t had 20,000 more 

acudents. The effect of these trend.~ on the 1979 scTike became important 

when. I~$ arsued i~ could uo~ afford t~ meec the salary demanda of the 
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teachers. O~e of the Judges who became involved in the strike pointed 

out that the system m.ight have h~d ~ore ~oney for teacher salaries, had 

r~e 7 c l o s e d  ~ome o f  ~he: u n d e r u t i l i z e d  schools. 

Negotiations for a 1979-81 contract beEan durinE the 1978-79 school 

year. Durln E the school year and summer months, the parties used the 

mediation services provided under the state law, but were unable uo reach 

~n a~eemenc. On August 26, 1979o the unlon membershlp authorized ~he 

e x ~ u L t v e  b o a r d  o f  t h e  u n i o n  ~:o c a l l  a s ~ r i ~  i f  an  a E r e e m e n t  was  n o c  

r~ach~ by September 4 when teachers ~r~ schedule~ to repor~ to work. 

DurinE thls same ~i~e, the Indiana Educstion Emp!oymen~ ~atlons 

Board (ZEEEB) appointed a factfinder ~ho sch~uled ~ hemrlu8 for the 

Sat-A~day before school was ~o be~In. The ~e~ch~r~ refused to participate 

i~ ~ hearin8 and aske~ ~ IZEEB on Sun~l~ to se~ up a medla~ion session. 

The IEER3 said i~ lacka~ ~he a~-horlt'Y ~o do sc and ~PS refused to resume 

n~Eotla~!ons unless ~he union ~ vi.llln~ to m~di~y its position. 

An th~ strl/~ d ~ e  approached, each side prepared announcements: 

fi~s~ tha~ schools ~ould remain open du~InE the strike if possible and 

~ha~ ~he district ~ould pay substitute teachers $45 per day instead of 

~hz usual rate of $24-30 a day; secoud, that an7 teacher who struck on 

$ep~s~nber 4 ~uld not be allowed back ~o work until after the union 

called off the strike; ~inslly, t_hat it would seek a back-to-work order 

only if it looked as. i f  the strike w~uld last Indefinitely. The 

teachers criticized the h/Eher pay for substitutes, repeated its position 

of ~no contract, no work," and accused the employer of threa=anlng t o  

illegall 7 lock out teachers. 



• _ " -  . . . . . . .  • 

V \ 

2 8 0  

--dt~rlke b e g a n ,  the IZA was dm--,~,Hn~ an. immediate averase increase of 

11.5 percent, plus the previously agreed t:o increment of 3 percent. 

,~o neEotiations were held oveT ~h~ weekend or on the Monday before 

~h~ st-rike deadline° On Tuesday, September 4th the teachers st~ck. 

There ~re ~ variety of unresolv~i issues when the st~rlke beEan and even 

an ~he conclusion of the stz-lke over a dozen different issues w~re 

submltted to the arbitrator. Despite the larEe number of disputed issues, 

ena key issue was in dispute ~troushout the strlke--salarles. ~en the _ 

I ~ S ' s  

o f f e r  ~ 1 p e r c e n t  on J ~ a u a r y  l ,  1980, p l u s  ~ c r e m e n = s .  

Throughou t  t h e  s t r i k e ,  t h e  p a r r i e s  d i s a g r e e d  on how many t e a c h e r s  

paz~Icipated in it. The teachers hailed the start of the strike as ahuse 

success, claimlu8 that IPS actlo~ before the stTike cont"riSuted to teacher 

s u p p o r t .  IPS clalmad ~hat 51 p e r c e n t  of ~he-teachers w e r e  ~ L s s i n g ,  while 

the ~ said the fiEure was 76 percent. ReEardless of the percentages, 

all ~he schools ~_~e open on September 4th althouEh classes were dismissed 

early at several schoolso IPS re~or=ed that attendance by teachers was 

50.5 percent or less at: seven of ~he ten high schools. 

On Septemb~u 5th~ ~he firsn s c h e d u l e d  full day of classes, neEotlatlons 

~re resumed after ~he IZERB had arransed for a special ad hoc mediator. 

IPS also filed an unfa/r labor practice complaint with the IY.ER3 aEalnst 

T3'~. I t :  allesed tha~ the un~on s~Tike was an unfair labor practice and 

as~d the board to hold an emergency hearinE on the charEe and order t h e  

teachers immediately hack to work. S~udent and teacher attendance 

chanBed only slishtly on the- second day of r~e strike. 

~ego~iat:ions continued-in the r~,,,~n~-$ days of the first week of 

~ s~rik~. The teachers reiterated their position that they would not 

rs~urn ~o ~ork ~rlr~hout a contract and ~ould not obey a back-to-~ork order. 
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IEZR3 refused co ace iumedlacaly ou ~be I~S unfair labor practice charge-. 

l~s chairman sugsesced ~hac I~S peclr.£on a co~C co ob~Ln an In~uncClon. 

The s c h o o l  supe~luce .ndenc  h e l d  a u e ~  c ~ e t e n c e  co show cha~ t h e  1 p~ccenc" 

b o a r d  o f f e r :  was i n  a d d i ~ c ~  co t h e  3 . 7 - 8 . 5  p e r c e n t  i n c r e a s e  ove~: c t ~  

p r e v £ o u s  y e a r ' s  s a l a r y .  

At che en&. o f  t h e  f i r s t  week o f  t he  s u r i k e ,  p u b l i c  p r e s s u r e  on b o t h  

p a z n i e s  i n c r e a s e d  when ~ l o c a l  s ~ a c e  l e E i s l a c o r s  chac  ~ r k e d  on ~he 

~ormula  f o r  I n d i a n a ' s  s c h o o l  a i d  s t a t e d  n h a r  ~he  1~79  1 ~  was d e s i g n e d  

Co p r o v i d e  t e a c h e r s  v i t h  an  i n c r e a s e  o f  a~oun~ 7 p e r c e n t ,  i n c l u d i n g  

Inc%emencs. This was si~icanCly lees chs~ the 11.5 pezcenc plus 

~ucre~ .~ t : s  demanded by _Cenchers, b u t  more Chart the i p e r c e n t  plus ~ucremen t s  

o f f e r e d  by  I:PS. ~ . . . .  " 

On Monday, t h e  f i f t h  day  o f  t h e  s t r i k e ,  a Eroup o f  p a r e n t s  a s k e d  

state Circuit Court Judge Frank P. Huse co declare the sCrlke illegal, 

e n j o i n  the scrike and f o r b i d  further negotiations uncll Ic ended .  The 

argued chaC chls su/~ w'as impermissible because the scare bargaining 

law for teachers allows only employers co seek a court order co enjoin 

an illegal strike. On Nednesday, Judge Hu~e held a shore court session, 

prohlbiced oral arzumencs by both sides and, according co uewspaper 

a c c o u n t s ,  o r d e r e d  c h a t :  

(I) Teachers were co return co work u~ Thursday. Schools were 

co be closed co students on Thursda7 and Friday so chac 

teachers could spend the two remalnin8 days of the week 

prepaY-in E for clas~e~. " 

(2) IP$ was co Eranc a-7 perc enc increase co teachers. 

(3) The p a r t i e s  were  o r d e r e d  to  b a r g a i n  and r e t u r n  v t ~ h  a 

c o n t r a c t  on Monday m o r n i n g .  
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(4) Each side was =o replace their bargaining team. 

(5) The board =us= drop i=s proposal co add an ex=ra 55 

minu=es to =he school day. 

(6) ~$ mush stop requiring =ha= re=urnlng teachers 

sign a s=a=amenr, saying they - , r i l l  ~o¢: s=rike again 

and ~.A muse stop asking nons==-iking teachers co 

waive benefits prov ided  by a =ew con=race. 

'~ile ~he cour~ order was very broad, i~ was an unwritten order cud 

~he par~ies ~ended ~o inte~-pre~ i~ ~o fi~ ~helr own interests. The 

presiden~ of the ~ was quoted as saying ~ha~ ".'.here "~s no~ a written 

order. I= was all verbal recommendations (emphasis added)." Since ~he 

IEA fel~ the Judge was only making recommendations, i~ agreed co hold 

a ~-~o-day educational ~rkshop a~ a local ho~el instead of re~urulng ~o 

~ha schools on Thursday. The wage "se~ulemen~" ordered was rejected 

since in am=unned to only a 4 percen~ increase plus agreed upoa incremenus. 

On Wednesday, ~he school board disclosed =ha~ i~ had increased its offer 

~o 2 percen~ and £~ ~=uld do everTthing possible ~o find ~.he addi=ioua! 

~o percen~ aecessary ~o comply wi~h ~he Judge's order. 

Despi=e long sessions of bargaining through the weekend, ao agreemen~ 

was reached and ~he IEA ~old i~s me~ership =o~ ~o com~ly wlch ~he cour~ 

order ~o re=urn ~o worE. O~ Muuday, September 17, ~he Judge fined ~he 

union $1500 for con=Inu/ng ~he surike the previous Thursday af=er his 

Wednesday order. Beginning on Tuesday, he said he would fine each s==ik!ng 

reacher $25 a day and the union $25 per day for each s=rlking reacher. 

He ordered =he sheriff's office • =0 arres= a~-picke=Ing =eachers and bring 

them to cour= to have their fine assessed. The Judge ~ur=her ordered each 
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side co r e m a i n  i n  his chambers and bargain unt±l an agreement ,~as reached. 

Money remained the main issue, ~rith the teachers .-ejecting the Judge's 

"settlement" and the board stating i= was unable =o find the additional 

2 percent =o comPl7 with It. 

0n Tuesday, the par~les continued co barga ~n and made substantial 

progress, lhzen~y-nlne picketing teachers were az-cested for pic_ketlng. 

By Nednesday, all picketing had ended and 3udge Huse ordered =bat the 

paTment o£ fines were to be postponed indefinitely. The court: also stated 

that un/on fines could be a negotiable par~ of the scTike settlement. 

On Thursday, several key cou~room events occurred chat were co 

affect the r e s t  of =he strike. In exchange for a commi~men= ~o retur= 

co "aork on Friday, ' the Judge dismissed all fines a~alnst reachers and 

t h e  ,rn~on, ordered continued negotiations in his Jury room, ordered 

school ad~Lulsrrators n o t  to t a r e  repros again~ re~u.in~ teachers 

and appoi=ted the ~ chairman as a med/ator. Z~ e-~change for these 

concessions, --LEA said they -~ould end ~he strike but i ef~ open the 

possibi!£=7 ~.hat ~he s~r.ika ~ou..1.d res~e if ae~otla~ions did n o t  progress. 

Th~ Judge also appointed ~hree "outside'* analysts =o find a method of 

f i n a n c i n  E ~he pay inc-~ease he orderc~i and chided ~$ ae~otlators for 

r e f u a i n  8 to aegotla~e in good faith. It was clear chat the Judge's 

sTmpathies ~ r e  ¢lear!F shifting toward =he ~.eacher's position. To !ira/.* 

"~he court's role, therefore, IP$ atuorneys argued that the seques~orlng 

of the ne~otlators was illegal and that the Judge also lacked the auchori~'7 

~o order specific provisions into the new con~Tac~. These requesus by 

I~S were denied by Judge ~u~e. 

i 
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On F r i d a y ,  IPS a p p e a l e d  Judge  H u s e ' s  Thu r sday  r u l i n g  to  r.he I n d i a n a  

Supreme C o u r t .  A t h r e e - J u d g e  p a n e l  g r a n t e d  a t e m p o r a r y  emergency  o r d e r  

e n d ~  8 t he  s e q u e s t e r e d  n e g o r _ i a t i o n s  u n t i l  a h e a r i n g  b e f o r e  ~he f u l l  

cour~  t h e  n e x t  week.  I~S a l s o  r e q u e s t e d  a change  o f  v e n u e  f rom Judge  

Huse which ha g r a n t e d .  :EF.A l e a d e r s h i p  was a p p a l l e d  by the  B o a r d ' s  a p p e a l  

of the decision and the Cour='s order. The action by ehe Board was 

viewed a s  an aCre=pc Co avoid b a r g a i n i n g  wlCh t h e  reachers. IPS, however, 

~as firmly convinced thac the court had exceeded its au~houicy. 

On F~ida7, all buc thi~--Cy reachers returned Co work after Judge Huse's 

decision. When the scare Supreme Court ordered an end t o  t h e  forced 

b a r g a i n i n g ,  however, the teachers voted overvhelm/nsly on Sunday co resume 

the scrlke. Teacher suppor~ of ~he s~rike b/c a peak at this polnc. 

On the previous Thursday, 69 percent of t h a  teachers reported Co work. 

On Monday, however, the figure dropped Co 40 percent and scndenc attendance 

reached a new lo~ of 62 percent. On Monday, a unanimous Supreme Cour~ 

r u l e d  c h a t  Judge  Huge had exceeded  h i s  a u t h o r i t y  by s e q u e s t e r i n g  t h e  

n e g o t i a t o r s  and o r d e r i n g  ~PS co make c e r t a i n  o f f e r s  t o  t h e  t e a c h e r s .  The 

o n l y  p o r t i o n  o f  Judge  H u s e ' s  o r i g i n a l  o r d e r  chac  r ema ined  i n  f o r c e  was 

t h e  o r d e r  chac r e a c h e r s  r e ~ w n  Co work and r e f r a i n  f rom p i c k e t i n g .  

E=oClon~ ~re very high ~hen the stTika began again on Monday. 

Members of the school board agreed t:o sic in on negoclaclons for the 

flrsc t i m e .  There ~a~ an increase in vandalism agalnsC teachers, school 

~,tm~-~qCraCors, board members and school property, and each side" accused 

",.he o c h e r  o f  f a i l i n g  co b a r E a i n  ' i n  So.c~- f a i t h .  ~PS S u p e r i n t e n d e n t  Ea lp  
• . 

publlcly released derails of ~EA contract proposals which showed t h a n  

~..- requesting i0 percent immediately and another 4 percent in January, 

In~e~i of the previously reported figure of 11.5 percent. Kalp also 
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stared the= I~S had increased its offer from two to four percent, effec=Ive 

in January. When this was added to the 3 percen~ increment the offer 

equalled the 7 percent specified in Judge ~use's illegal order. IZA 

refused to cc~enU specifically on the ~P~ proposals, but accused the 

school system of "t'FylnE to negotiate through the news media" and failing 

Co agree co barEainlng conditions set by a state mediator. Through the 

fourth week of the strike, student enrollment dropped and teacher 

participation in the stri~e did not drop~belo~=48~parcen~. 

As a resul= of the change in venue, on Wednesday, September 26, a 

preliminary hearln8 was held before a JudEa in a different county on ~he 

parents' request for an inJuncr.lon. The hearing was scheduled for the 

following Monday by Judge Sed~rick. Over the w~ekand, the possibility 02 

an and 1:o The strike improved after a state mediator proposed tha~ ~he 

parties sub~i~ the unresolved disputes ~o-arbitration. 0u Sunday night, 

the ~eachers had rejected ~he initial ~PS conditions for an agreement to 

arbi~ra~e, buc the parties continued To discus~ arbi~Tation. On ~nday~ 

said it would ~ t:o work out an arbitratiou agree,~ent and asked 

Judge Sed~rlck to postpoue the back-to-york order. The Judge repeated 

~ua~ the strike vas illegal, but allowed the par~ies cvo days to agree 

to use arbitration. On Tuesday the parties agreed to use arbltra~ion and 

~eachers returned to wor~ o~ ~ednesday~ October 3. All fines were 

dropped against the union and strlklnK employees. An arbitration award 

~as made later in ~he year. Each side prevailed on some issues, but on 

the key issue of waEes~ the~srbi~rator picked the employer's final offer~ 

J 



.- . -  

.. - ~ . . . . . . . . . . . .  - . . . . . . .  . . . . . .  

28~ 

Observatious Abou= the Wisconsin State and indianapolis Teacher Strikes 

There are a number of sim/laci~les in the ~'zo strikes discussed here. 

-=mployers in both stc~s either supported or act!Tel7 souEht court 

involvement at one p o i n t  to end the s~rike provided it did not Jeopardize 

their bargalnln E 9osItion. Tn Wisconsin, the state sought back-co-work 

orders only for employees at state hospitals where support for the str~<e 

was strons'and the state ~as having difficulty replacing striking employees. 

The state di~ not seek court orders agzlnst other "essential" employees, 

such as 9rlson guards, because the National Guard proved an adequate temporar7 

workfocce. Once a tentative settlement was reached, however, the cour~ 

injunctions had served their role in bargaialng and their enforcement" .~as 

no longer pursued. In Indianapolis, it was a parent STOUp which sought 

the injunction, but I~S d/d not initially oppose the action. One member o~ 

the parent group had been a loug-tlme school board member and the parents 

used a legal firm used by the Board. Once the court involvement became 

onerous, however, -~Ith its sequestered bargaining and court-ordered 

settlement, IP$ successfully sought to end ~hese activities through legal 

action. By the time the case was heard before a new Judge, the parties 

were close t o  a n  a~reement to arbitrate. Again at the point where ~he 

pucsu/t of court sanctions no lonsar had strategic importance, they .aece 

abandoned. 

These ~o strikes illustrate the f u n d m n e n t : a l ,  weakness of relylng on 

the courts ~o prevent strikes. If penalties are to prevent strikes, employees 

and unlous must expect that ~ey Will be incu~ed by illesal!y scr//clnE. 

w~aece the penal.'ies depend on-empl'oyec-lniclated court action, unions and 

o 9 
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.employees are c o ~ e c t  ~n assuming pena l t i es  w i l l  u ~ L 1 7  ~.oc b e  c o l l e c t e d .  

The emploTer's only  interest in court action is as a bargalnln~ weapon. 

Politically it helps ~in/~e public c=iciclsm and it may also encourage 

some scrlklng workers to return to -~rk. Once a favorable sec~lemanc has 

been reached, however, employer interest sh/fts =o the problems of living 

~rl~h the union and employees over the life of the ~ew contract. Droppin~ 

court action is a constructive scare to~rard this end. The threat of 

court action can hardly be v~ry e£-~ecclve in preventin~ stri~s when unions 

and employees know it is unlikely emp!oyer3 will u!tlmacely want so enforce 

the penal~-ies- 

Th~se cases also show that court act!on has the potential for ~vin~ 

beyond the emplover"s influence and interests. Aitsr a settlement was 

rsached in Wisconsin, the Acting Governor wanted the scats to drop the 

con~m~c proceedings, buC ~ of the Judges resisted the move because they 

did oot liks to ha~e the Judicial system u~ed as a bargaining tool. 

In Indianapolis, It se~s likely ~hQ ~EP$ ~ay have prlvace!y opposed 

the paren~-s ' suit, if they had realiz~ that the Ju~e -=-as ~oing so 

sequester the par=ies and order a set=l~ment. It "~as probably the teacher 

~.uger  over ~he ~S-sou~ht Supreme Court decision that forced ~he parties 

into arbltr~ciou. 7~ the ~ weeks before the Supreme Court decision, 

~8acher ~rale and suppor~ for the sc=ike was w-anins. The ..~nday a~:er  

ch~ decision, however, there were more teachers ou st:~-ke than ever before. 

AC t h a t  point it was clear co both sides that the scri.~ could dra8 on 

indefinitely, unless a ua7 ouc of the strike was found. 

0 
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26. The m a t e r i a l s  used in  p r e p a r i n g  t h i s  ca se  s t u d y  came from r e p o r t s  

i n  the  Ind£avapol:f .s S t a r .  The sou rce  f o r  s p e c i f J c  r e f e r e n c e s  may be o b t a i n e d  

from the  a u t h o r s .  
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Public Sector Strikes in Ohio and !lliuois 

.~ 

D~rsit7 best desccib~ Fubllc sector l~bor relations in both Ohio 

"and Xll~is. The~e is a long history of vez~7 sophisticated bargaining in 

most of the major ~b~m areas of both states, but in the other m~ZLicipallties 

school districts collective bargai~g is either new or s~17 does not 

Table ~, ~ece the ezte~C of union membership and collective ba~gaiulug 

co~C~ covera8 e in each of the st~te-o is su=~Iced by level o~ govez~me~t~ 

s ~  chic percentages are blghest in school distrlccs in both states. BY 

1977 ollgh~17 ~ore t~ 50 percent of full-ti~e school distz~-ct employ ees 

in Illinois ~a~e represented by a union; in Ohio the ~IEu~e ~-as 7~ pe~cenCo 

percen~asa-- of full-tlmz coveE~i em~icye~ are low~ foe all oche~ types 

o~ local Eo~ernments, the Leac,~ orEanlze~i ~ov~,. ~mmznt 1-~vel in Ohio being 

the counties, while ~n Illinois It ~as m~nlclpal/cies and Covashlps. In 

all ch~ee cate~orles, less than 16 percent of the employees were covered 

by a ccn~macuu~-t a~- ~emen~- 

$um~ry statistics £rom the Census of  Goverumzuts indicate that 

colle~Civ~ b ~ g = ~ g  in  school districts is not confined to on ly  the larg~ 

districts in either state. If i~ were ,  t hen  the pe rcen t age  of employees 

in. bacgai~ umits ~vu.].d be substantially greater than the  percentage of 

governments h e r i n  8 ac least one ba rga in ing  unlC. As va see by comparing 

~he f i ~ e ~  in  the  Last two f i v e - ~  p a n e l s  in  Table 4g, i t  i s  not. For 

Illluois school districts the~e is essentially no difference (53.5 percent 

vs. 49.4 percent) and the difference in Ohio is relatively small (73.8 percent 
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Table IX-I 

/ 
d 

! 

Union Or~--~zation aud Collective 3arzaimimg Coverage 
_in ~1~nois~ Ohio, and the Resin of ~he U.S., 1977 

Pereen~ of Full-time Employees 
Or~-~zed b~ Goverument Level 

/ 

Illinois Ohi___.~o 

Sta~e em~ local k5.6 k5.2 

Local MT.l ~9.~ 

C~ties 16.7 12.8 

.qunicipalities az~ 
~ovnships 32.7 ~6.1 

School d/strlcts 60.1 6A.k 

U.S. Outside of 
Illinois and Ohio 

50.0 

51.9 

36.1 

5k.8 

59.6 

Employees Covere~ by Contractual A~re~ent 
as a Percent of all Emolovee~ 

State and local 

Local 

Counties 

Municipalities and 
townships 

School llstrict s 

2 9 . 0  3 2 . 6  2 9 . 2  

2 8 . 2  4 0 . 9  3 2 . 3  

1 3 . 2  1 4 . 2  - ' -  1 8 . 7  

7 . 3  28 .7  3 6 . 1  

4 1 . 3  5 5 . 4  3 6 . 3  

Percant of Governments Tha~ Wave a t  Least 
One _~-~g-4ning Unit b~ Goverument Level 

State and local 10.5 19.k 15.k 

Local 10.M 19.~ ZS.~ 

Counties i~. T 18.2 21.3 

Municipalities an~ 
tow~nips ~. 5 7.0 9.7 

School d/strlcts ~9-k 67.2 h6.! 

° • 

U.S. Bureau of The C~usus, r~or-M,n,~ent Eelaticms in State I 
and Local Gove.~mLmemts, 1977 Census of Goveruman~s, Volume ~, 
Number 3, October 3, !979, Tables 2-h. 
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v s .  67.2 p e r c e n t ) .  However, ~he d i f f e r e n c e s  in  the  ~-~o p e r c e n t a g e s  f o r  

m m / c i p a l i t i e s  and townsh/ps  a r e  s u b s c a n c l a l ,  an indicar~ion chac bar~  ~aining 

i s  f a r  ~o re  p r e v a l e n t  ~here  a uniC o f  sovernmenc has  a l a r g d  number of  

effiployees. For Ohio ~ u n i ~ I p a l i c i e s  and t o ~ u s h i p s  in  1977, the  f i g u r e s  

a r e  39.7 p e r c e n t  f o r  number of  f u l l - t i m e  employees covered  and vu i7  about  

7 p e r c e n t  f o r  number of  S e v e r s  chac b a r g a i n .  For L l l i n o i s  ~he 

c o . a r a b l e  f i E u r e s  a r e  9.7 and 4 . 5 .  

The s ~ a c e s '  p o l i c i e s  on ¢ o l ! e ~ c i v e  b a r g a / n i n g  f o r  p u b l i c  e ~ l o y e e s  

p r o v i d e  a p a r ~ a l  e x p l a n a t / o n  of  the  e x t e n t  o f  b a r ~ a / n i n g  in  each  s t a r e .  

N e i t h e r  has  a co=pcehens ive  p u b l i c  s e c t o r  b a r g a i n i n g  law thac  i n c l u d e s  

e=ployee  r ~ s h t s ,  p r o h i b i t e d  p r a c t i c e s ,  and p r o c e d u r e s  f o r  cecoEnicio.n of  

an-employee  b a r S a i n i n g  un ic  and f o r  d i s p u t e  seCC!emenc. 1 As a r e s u l t ,  

vhac b a r g a l u i n 8  t h e : e  i s  has deve loped  s . l e l y  ou the  b a s i s  o f  r~ . l ac ive  

pover--chac is, on the employees' abil:Lcy to use the pollClcal process 

or eoLlecclve aeclon co force the employer to recosnize chem. As the 

s ~ a t i s : i c s  i n  Tab le  1 i n d i c a t e ,  b a r s a / n / n s  in  bo th  s t a t e s  i s  u=sc ~ n  

in  s choo l  d i s ~ ' t ~ c s  v h e r e  employees  have  been v i l l l n 8  to  s t - r t~e  and in  

the  municipalities v h e : e  un/oua have e t ~ h e r  political or  b a r g a i n i n g  

c l o u t .  2 

Thus,  ~he absence  of  b a r s a i n i n g  l a g s  in  Ohio and I l l i n o i s  make ~hese 

s t a t e s  d i f f e r e n t  from ~he o c h e r  f i v e  ve  chose  f o r  a n a l y s i s ,  vhe=e 

moat public employees are covered by some type of bargaining la~ thac is 

admlnlstered by a Labor =elaclons agency. 3 If .be legislated st-Fike 

p r o h i b i t i o n s  and the  proceduc.es p rcvv~ded f o r  bo th  r e c o E n i t l o n  o f  employee 

b a r g a i n i n g  r e p r e s e n t a t i v e s  ~ d i s p u t e  s e t t l e m e n t  in  t h e s e  oche r  s t a t e s  

do have  t h e  i n t e n d e d  e f f e c t  o f  r educ in8  the  number o f  p u b l i c  s e c t o r  

6 Q 
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s~T ikas ,  ~hen we would ~cpecc =o oboez'~e a h i g h e r  l e v e l  o f  labor-management 

c o u f l i c c  i n  Ohio an~ I l l i n o i s .  

Thus, a cua~a r i son  b e ~ e e n  ~he Ohio and I l l i n o i s  azpez-ience and 

chac o£ che scace~ ",rich p u b l i c  secco~ barga.~u!ng laws ~ 7  b~ p a r : i c u l a r l 7  

Insc~ucC!ve for some ocher scares, es~ecLall7 chose in the South and :he 

West, chaC a r e  J u s t  bes inn/~S to couside~c b a r g a i n i n s  l e g i s l a t i o n .  For 

one chinS,  p o l i c y  makers in  s c a r e s  whe~a ba~gc in i~s  i s  noc now widespread 

buc i s  ~ u c r e ~ i n g  w i l l  be ab le  Co compare s c r i ~  expe r i ence  in scares ~ICh 

and ~ t h o u C  p rocedures  f o r  decermin ins  e~91oyee r e p r e s ~ n c a c i o n .  For a n o t h e r ,  

they will be able to see if there a~e diffecances in ~h~ ~feccs cf courc- 

Impos~ p ~ i e s  i n  sC~'~ca siCu~cions and cour~ Involvement in the 

b a r g a / n ! u g  p roces s  in sc.~ces with and ~lchouC ~u/dellnes. IC should be 

noted h e r e  chac our  ~aior~C:~on on che ~ c c e r  d ~ e r e n c e s  ~as l~n iced  because 

t h e r e  were uo n e u t r a l  pub l i c  s c a r e  a s e u c ~  in  I l l i n o i s  and Ohio :hac  

col.le~:Ced ~aca on cour~ Involv~euC in sC~i~e~. Eo~uv~r, our l n t e ~ r l e w s  

s u r e s t  chaC some of  ~ha pcoblems c r ~ c e ~  by ecnz~ Involvement  ch ic  ~ure 

i l l u ~ c r a c e d  ~_n ch~ ~-~ case s t u d i e s  o£ s~xikes  in  Wiscons in  and Ind iana ,  

4asc r ibe~  in  a p rev ious  c h a p t e r ,  were a l s o  p r e s e n t  in  I l l i n o i s  and Ohio 

and hays  led  ~ve~ ~:~-:~ co the  c o u r t s  b~in~ l e s s  i nvo lved .  For example, 

an ~lllnols Department of F~ucacion o f £ i ~ i a i  co ld  us chzc t he re  were 

~0 c ~ c h e c  sc r lk~s  in  chac s ca re  dur inS the  1979-80 school  y e a r ,  buc ou17 

t h r e e  or  £ou~ ce~pocar7 ~ e s ~ S  o rde r s  were £ssued.  

The T~ [ -1  ~ _ r o a m e n C  f o r  S t r i k e s  i n  Ohio 

Althoush  Ohio has no law r~ac p r o v ~ e s  co]_leccive ba r~a in ing  r~gh t s  

co p u b l i c  s e c t o r  e=p loyees ,  t h e r e  a re  s e v e r a l  pub l i c  p o l i c i e s  in  the  

s c a r e  chac have an impact  on s t r i k e s .  Sc~ike..~ aze p r o h i b i t e d  by the  
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FerEuson Act, / ~ . . /  

when a number of states were banning p u b l i c  secCo~ s~rlkes~fd specifying / 

stiff penalCies for vlolaclon of the ban. By 1970 man7 sCacas ha~ replaced 

chess eazl7 la~ wlCh comprehensive bacgaln/~8 legislation- Ohio did moc, 

a l though  in  1978 the  le~-IslaCuze did, pass a bazgainlng law which the 

governor  v~coed;  CbQ l e ~ i s l a t ~ r e  d /d  noc o v e r r i d e  ~he v e t o .  

Any public e~ployee engages in a scrlk8 ~peclficall7 prohibited by 

the F~cgu~on Ace ~ h~/sh~: 

wi thou t  ChQ approval o£ his s~periors, unlawfully fails Co 

cepor~ f o r  du~7, ab sen t s  h imse l f  from h i s  pos iC iou ,  or  a b s t a i n s  

in wholo or in pa%'C from full, faiChful, and proper performance 

of his posiClon for cha purpose of inducing, influencing, or 

coercing a change in the condlc/~ns, as compemsaclon, ri~hcs, 

pz- lv i l es~s ,  oc o b l i a a c i o n a  o f  employment or  of  i n t i m i d a t i n g ,  

co~zein~,  o~ m~awfuli7 i n f l u e n c i n g  ochers from cemalnlng in 

or ~:c~a assuming such p u b l i c  employment i s  on scrik,~, p rov ided  

ChaC u o c i c e  ChaC h~ i s  on sCriko s h a l l  be sen t  to such m=ploTea 

by h i s  eu~e~lo~ by mail addressed  co h i s  r e s i d e n c e  as seC forth 

in h ~  ~ loymonc ceco~d. 5 

A public em~loyee is noC enaased in a sCTIMa in violation of the 

~e~Eu~n~ ~cC unlono and ~ncll h~/she is sent ch~ prescribed wTiccen noclce 

~ h ~  he/abe i s  on s~Tik~. Upon r e c e i v i n g  ~he wcitCen n o t i c e ,  ~he employee 

may f i l e  a v r i c c e n  r e q u e s t ,  wit.bin 10 days afce~ h i s / h e r  t a b u l a r  compensat ion 

has ceased ,  f o r  the  ~ m e l 7  co~en~emenc of  a hea r i ng  co d ~ g  whether 

or noC he/sh~ has v i o l a t e d  the  Ferguson ACe. 6 -The CO~CS require public 

~ i o y e ~  co ca~.i7 st"Eicnly vlth c~e wr iCcau-uoc ice  proceduze in  the 

a c C i ~  ~he acC's penalCles axe Co b e a v a i l a b l e  co ~hem. 7 The wci tcen  
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which was adopted shortly afcer World War I! aC a cime.-'~-~_~ . . . .  
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uoC!ces a re  r e q u i r e d  because o f  the  s e v e r i t y  of  the p e n a l t i e s  thac  may 

be imposed on employees under ~he a r c .  

Any . p u b l i "  employee who v i o l a t e s  the  FerSuaou ArC i s  cons ide red  :o  

have abandoned and tezminacad his /hem employment, un le s s  he / she  i s  

i 

r e appo in t ed  under c o n d i t i o n s  p r e s c r i b e d  by the  ace .  8 Any person r e a p p o i n t e d  

cannoc r e c e i v e  an i n c r e a s e  in  compensat ion chaC exceeds ~hac r e c e i v e d  by 

him/har prior to hls/h~ vlolaclon until one yeax has .--ss-~4 frvm Che clme 

of appo~ncmenc or  ce~poinc~'rc- 9 Thus ,  . .he Fer~uson ArC d e ~ i e s  co any 

sCrlk/ng p u b l i c  employee the f r u i t s  of the strike effor=. In addition, 

such employee is placed on probation vlchouc ~enure for ~wo years followln8 

~he data of appoLucmen~ or ce~ppoln~zenCo Tn addition Co these penalties 

imposed asainsC scrlkln8 emp!oye~s, en~loy~s =aT and have col!erred 

• damaS~s  ag~ 'Lns t  u n / ~ n s . u b e . h a v e  s t r u c k  i n  v i o l a t i o n  o£ an i n j u n c t i o n .  

Although the Fecguso~ ArC remains i n  e f f e c t ,  ~nployacs have chosen 

noC Co en fo rce  iC f o r  t h r e e  major r e a s o n s :  F~.rsc, i c  has been I n t e r p r e t e d  

as g i v i n s  an employer broad dd.sc~ecion as co whether or  no t  co apply  ch~ 

penalC!eSo 10 Under =he a r c ,  the  e=pioyer  de termines  whether a s t r i k e  has 

OCCUETed, v h i c h  employees ; ,ere on s c I i k e ,  and ~ I c h  employees ~ : u l d  be 

r e i n s t a t e d .  Second, p e n s l c i e s  of  such s e v e r i t y  would have such an adverse  

e f f e c t  on the  laboc-sanagemenc r e l a t i o n s h i p  as co be c o s t  p r o h i b i t i v e  

fo r  the  e=ploye~.  He m/ghc choose co r e p l a c e  h i s  er ic!re  v o r k f o r c e ,  o r  

he mlght have Co replace all ~ employees if they chose ~o leave rather 

chart Co ~ r k  under the  c c ~ d i t l o n s  p r e s c r i b e d  by the  p e n a l c / a s .  In  e i t h e r  

case ,  the  f e a s i b i l i t y  and c o s t  of  r e p l a c i n g  ~ work fo rce  would make ~he 

l z p o e i = ~ n  oE pona l~ / e s  l = p c a c c ! c a l  in  any buc t h e  s m a l l e s t  governmental  

u n i t .  Th i rd ,  the  p recedu~a l  require'~"ents f o r  r e p l a c i n g  employees under 

Ohio law a~e fo rmidab le .  For example, a f t e r  a ~eacher s t r i k e  began in  the  

South Po in t  school  d i s c = ! = t ,  ~he school  board moved co en fo r ce  r.he 

2 
/ 
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FerEuson ~ t  by dischar~.ng and r e p l a c i n g  the  s t r i k e r s .  This  l ed  ~o a 

l e n g t h y  c o u r t  bacn l e  in  which the  t e a c h e r s  c h a l l e n g e d  ~he d i s c h a r g e  

p r o c e d u r e s  ~he board  had employed.  E v e n t u a l l y  a l l  ~he t e a c h e r s  were 

r e i n s r m t e d  and the  board  had i n c u ~ e d  $300,000 in  l e g a l  f e e s .  Al though 

public employers occaslonall7 raise enforcement of ~he -verSusou Ant as 

a harsalning p lay ,  p r a c t i c a l  and, lesal considerations make i~ an ineffective 

policy for d e a l i n g  with strikes. 

As in ocher st.ates In~lude~ in uhis s~udy,sta~e e d u c a t i o n a l  policy~ 

educaclon standards, state aid to school &Is~'!cts, and the requ!remen~ 

of a minimum number of scudent-~ontact ~ays--has bad a significant impact 

on collective b a r g a i n i u 8  and s~ikes. 7. addition, since there are no 

s ta te  m e d i a t i o n  serv ices  for the p u b l i c  s e c t o r  in  Ohio, on occasion the 

s~ace  s u p e r i n t e n d e n t ' s  o f f i c e  has  s e rved  as  a n e u t r a l  i n  d i s p u t e s  ~here  

bo th  s i d e s  have a ~ e e d  and has  p rov ided  t e c l m / c a l  a s s l s r m n c e  to  bo th  p a r t i e s .  

A 26-member e l e c t e d  board  and the  s t a t e  superintendenc's office 

ovarsees ~ha state's e d u c a t i o n a l  system. A / t a r  about  a year of study, 

the board a d o ; t e d  two resoluLions on e d u c a t i o u  b a r g a i n i n g  in  1979. The 

f i r s t  r e c o ~ n i z e d  the i n a d e q u a c i e s  of  the  FerEuson Act: an t  recommended thac  

~he b o a r d ' s  commictee on l e s i s l a c / o n  i n v e s u i g a c e  and p o s s i b l y  r e c ~ e n d  a 

comprehensive b a r g a i n i n g  la~. II The ~a~or  points of ~he second resolution 

i .  

. 

A school d i s t r i c t  - - - r .  n o t i f y  the s ta te  s~perCncendent of  

a ~Kzeatened or an ac tua l  s t r i k e  by any ~:oup of  e=ployees. 

When a, s ~  ccc~s., the- superintendent must notify the 

d~.s t~ ic t  of cozuLiCions t ha~ must bemet if schools remain 

open du-"~J~g a scrlY.e. Upon w r i t t ~  uociflca~n of an 

alleged v i o l a L l o n  of s~ate e d u ~ a t i o n  policy, ~he s u p e r l u t e n d e n c  
%e 
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rill investigate the complaint and decermlne compliance 

vi~h ~he law. 

3. The s~ate Depar~nent of Public I~struc~!on ~ attempt to clarify 

u n r e s o l v e d  i s s u e s  i f  uaques t ed  by bo~h p ~ - ~ i e s  and to  p~uv!de  

cechnlcal information on ~he f "~n~'~ '~ l  status of the dist--~-c~ 

12 
i f  r e q u e s t e d  by e i t h e r  par~7 .  

Except  f o r  the  r e q u l r e ~ n ~  ~hat  s choo l  d l s ~ T l c t s  n o t i f y  ~he sca~e  

s~pariuc~n~enC of an actual o~ impending strike, thSs resolution was simply a 

form~l s~acement of ~hat the suparlu~endant'~ office h~s b~en do ing  f o r  several 

y~s. An~ vhile i~ ~ay appear.r~a~ ~h~ 8~e educ~tS~n department's role 

in s~rikes is mo~e ac~-!v~ ~han ~ha~ in o~her s~a~es ~ri~h fewer str~ke.s or a 

neu~ual ~la~ion asenc7~ the Ohio srmce board continued ~o regard strikes 

a~ a Iocml ~er. ~7~ep~ fo~ ~on~ou~ng the pro~Te~s of a s~Tike, ~he 

superintendent hectares actively i~volved only ~C ~he request of ~he paroles 

o~ vh~n i c  L~ a l l e g e d  r.h~t s ~ c e  e d u ~ c ~ . o ~  s c a n ~ s  ~ e  uoc be in~  ~sc .  

does uot ~an, however, ~hac ~he su~e~in~enden~'s o£f~-ce h~ 

~i~lo In/lu~nce on s~r~. $~n~o i~ admlnis~c s~a~e aid an~ decides 

~n~her oz uo~ a d~sEri~= has ~ educ~tionnl s~rds~ It h~s con~idernble 

po~e.~ in  s~rike si~uat!ons. The question of what th/s pover entre/led was 

~i~s~ addres~e~ in 19~7 when the SupeTin ~'~nden~ o£ Public I n ~ r . ~ c r . i o u  asked 

~ha Attorney General foe sn opinion on ~ sl~aCu~, for school a/d purposes, 

of d~ys ~hat  a school sTs~em ~a~ struck but, according to local officials, 

rema/ned open. This que~n ~s i~pot~.a~t s i nce  one of ~he quallflca~ous 

for school ai~ in oue year yes r~at the system yes "open" for Insnructlcu 

a specific number of days ~he preyious year. The A~toruey General ruled 

r~at a school sTs~em yes "open" under ~he lay if local school officials 

53 
d e c l a r e d  the sys=en  open and p r o v i d e d  !ns~ructiou f o r  p u p i l s  in  anuendance.  
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Subsequent to 'this opinion, the Department of Public inscructlou has 

defazTed to ehe dec~ions of local distl-icts when ~here iS' some quesclon 

about whether the schools are "open°" However, c.he scats has maintained 

that being "open" ~or school aid purposes also requires chat the dlst~ic~ 

meet a l l  of  the seaters educat ional requ i rements- - fo r  e~cample, ~hat: classroom 

persounal aze pcop~:17 qualified and chat cransporcaclon for students is 

provided  i f  bus drivers are  on s t r i k e .  

T~ a schoo l  s~Tstem remaJ.us open du r ing  a s t r i k e  bu t  i t  i s  de termined 

thac  these  days aza  no t  v a l i d  s choo l  daTS, then schoo l  daTS r u s t  be 

r e schedu led  o r  the  d i s t r i c t  vClJ. J e o p a z d i z e  i t s  s choo l  aJ~ by no t  meet lng 

e.he 182-d~7 school yea= requi re=etc .  Thus, iu  several  long s t r i kes  where 

tha state suparlntenden¢'s office has assisted the p a r s e s  in  one way or 

a~orJze¢, it has needed only ¢0 remind ~ of che necessity of me~t:Lng ch/s 

requizement ¢o set  them co ~o~e to~mrd a sQcclement. 

Tho th~e~c failed to ma~ any differences in the 1979-80 strike by 

ClevP.J~ t~.he~s. The stz~Jce besan in Ma~ch 1980 and shorCl7 thereafter 

eke C!~veland schools ~eca closed for Ch~ duratlon--48 days in all. An~ 

a l t h o u s h  ~ d i s ~ c c  ~ould hav~ been hard  pressed  to schedule  the  r e q u i r e d  

uumbeu o2 makn=~p d~7 s befoz~ 3une 30, uelChec side in the cL'Lspute ~as 

ps~-~icular~.y concerned about  the poss ibZa l o s s  o f  s c a t s  a id  because they  ,.'ere 

qu:LCa surG ch,~c they  h .d  e~ouSh pol:LC:tcal povac to geC C.b.e ¢a.lendar chansed 

m ~  co r~caCn the  d:Lstr 'J.cc's s choo l  a i d .  As :LC c u t t e r  ouc,  the7 "sere r:f.Sht. 

Ohio ].es:LslaCure ,set and approved an excens' tou of  ~ school  c a l e n d a r  

foc  Clevelaud beyoud ,.Tune 3 0 .  

Throush t h e  1979-80 sch~Z 7ea~, u o d ~ c r ¢ c t  has l o s t  sca t s  aid 

~oc~u~ of  a sC'Eike, but no district except Cleve1~x~ has f a i l e d  to =eet the 

Jm 
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required number of school days by June 30. The statute states that the 

requirements must be met i f  a dlsCricC is to cecelve school aid, 14 but the 

paxrlas have never had to face ~he question of ho~; much they would lose 

if ~he7 did not. There is no provisions for prora~-in~ school ai~, as ~here 

a~e in some snares. Therefore, prem=zabi7 a d i s t . ' i c e  would lose all school 

a i d ,  and i f  it did, lltlgaclon over :he issue would be i n a v ! ~ a b l e .  The 

f a c t  chac che~e have neve~ been any c a s e s  s u s s e s t s  chac u~..cerca/nt7 ove r  

how the law may be i n t e r p r e t e d  may have  deter~ed the par~ies .~:om t e s t l u S  

it. 

The impact of school aid policies on scrike~ in Ohio is difficult to 

evaluate. It appears ~hac the s~ate aid requ/rements have been crlti~al 

when a sys t em i s  c l o s e d  down by a s t r i k e ,  t o . e v e r ,  ~ s c  of  them remained ~ 

open and met t he  s ~ t e  s t a n d a r d s ;  ~ h e r e f o r e .  srmte a id  was noC a f a c t o r  ~ j  

i n  t he  p a r t i e s '  r e ~ h l n 8  a s o t t l e ~ n c .  During the  1979-80 schoo l  7ea~ ,  

23 of ~he 25 s~-!kes involved taacJ~-rs, r.he strikes lasted f.--om one to ~8 

days, and the schools remained open in all but fou~ ins~:es. It is 

interest_In s to note that schools ~eEe closed in r.hree of the four loneest 

strikes, which su~escs ~hac the purencs y pressure on school officials ~o 

reach a set~!emenc is more ~han offset by the r~du~ed v!lllngnese of teachers 

to reach an a~eemon~ because they are sure chat make-up days will be scheduled. 

In ~le hlscorlcal da~a on caache= strikes in Table 2, there is a 

~t~ceable upward ~:end. An ex~lanac/un may be :hac ~he purpose of the st.-Ikes 

in the late sixtles an~ early sevent/~-s was to o b t a i n  un ion  recognition, 

but  by ,.he ~ t d - s e v e n t i e s  = o s c - o f  ~hese i s s u e s  had been r e s o l v e d  and : ~ r e  o f  

the disputes vere over conClaVe terms. ~hile the  number of s~rikes has 

remaine~ relatively m~:h"~eed, bo~h ~ha mean and the median !en~h have 
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Table "~-2 

Ohio Teachers '#ork Sto~ages 

Heart Lenst:h Median ~Sr. .h 
School Year  N ~ h e r  o f  Teacher ~ r ~ e s  Days DaTs 

z965-66 1 z z 

].966--61' 8 3.1 2.5 

]367-68 12 2.~ I .  5 

1968-69 IT 2.6~ 2 

1969-70 28 2.78 2 

1970-71 8 1.81 1 

1971-72 i0 2.6 2 

1972-73 12 / 3.08 2 

1973-7~ 29 5.1 3 

197~-T5 21 ~.65 a ~. 5a 

1975-76 12 6.16 ~. 5 

1976-77 .15 8.2 8 

z977-T8 17 8 6 

1978-79 18 I~. 33 IO 

G 

m b  

Sourc___.__~e: Constructed from data provided, "by the Ohio Department o f  Education.  

~0oes hoe inc lude  the  South Point  Schoo~ D i s t r i c t  s trd~e .  

L 14P 
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iuc~:eased. U n c i I  the  1973-74 schoo l  yea r ,  t:he mean and median Iensr-h vas 

l e s s  r.han ehree days; by 1978-79 h a / /  o f  thQ s t r i k e s  ias~:ed , , - re  ~han 

~eks and the ~.ean lensch was aln~st three V~.ekSo .. 

Th~ tTend toward longer s~ikes me7 refl.ecn the paroles' ~a=er knowledge 

and aoph/s~Icat:ion in l:hat: r.hey are able r.o avoid t:he mistakes t h a t  caused 

~he brief sLTik~s in the early years. In the ~ntarvlewB It was suggested 

r.hat the early strikes yore wage diSl~utes t ~ :  were easily resolved, ~h/.le 

r/m~e in ~o~e recent years h~ve been over difficult issues--a union demand 

foe a "~ust cause" dlsm/~sal claus~ for new teachers, for e2mmp!e. Finally, 

~h~ lou~a~ scrlkes may r e f l e c t :  an ~ncr~asln8 i ~ a e 1 :  o£ the state aid 

p~Islons on "the bargaining b e h a v i o r  of som~ of t:he pa~.les. 

There is a secun~ school financing i s sue  that vas rela~ed to pas~ s~rikes 

an~ ~y be a factor in the future. X~: £1~st arose follo~rln~ a strike in the 

Youngstown school discrice in 1966-67. Suhsequ~.nCly the school syzcmn had 

clo~a dc~u in Decenber 1968 until the end of ~h~ ca~euda~ year Set.use i~ 

unable to finance the salary inc~aase it had ~eed to in ~h~ earlier 

st~E~ ~et~lemen~o Hec~use Ohio la~ Eeq~/re~ school dls~icn budgets to be 

i n  he i~uce  a t  th-~ end o f  a c a l e n d a r  y e a ~  the  d i s t r i c t :  had no c h o i c e  but  ~o 

c l o ~ e  b e c a u s e  i n  had expended a l l  i t :s  ~ n d s  f o r  t h a t  y e a r .  The same t h i n 8  

hno happened i n  s e v e r a l  d i s t z i c ~ s  i n  ~ d d i t i o n  to  Younss tovn ,  ~nd n o t  

uec~ss~rily because of salary se~t:lements chat resu/~ed from stTikes. In 

a number of cases the dls~l-'Icts an~ the teachers have reached a peaceful 

asTeement  on s a l a x i e s  tha~  cou ld  no t  he f i n a n c e d  by i~s  p r e s e n t  r e v e n u e s ,  

and when they vent ~o the voters for the addlr~onal ~a~ dollars, the  ~oters 

t ~ u s e d  to  a p p r o v e .  I n  t h e s e  Tmses ,  t o o ,  t he  syste=s had no choice bu t  to  

- ose ,:. i n  ,,,e schoo  

June  i n  o r d e r  to  meet  t h e  s t a t e  r e q u i r e m e n t s  f o r  s c h o o l  a i d .  
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In  1978 che Oh/o l e s i s l a c u r e  made c~o majo r  changea i n  che r e g u l a c i o n s  

gove rn ing  s c h o o l  d i s t r i c t  spend ing  i n  an acCe~pC co e ~ C e  the  December 

c l o s i n g s .  L5 FITsc~ a~ ne~ law ~as.  e n a c t e d  s t i p u l a t i n g  chac i f  an andi~  

~evea i~  chac a local school dis~icC is f ~ , = ~ l l y  u n a b l e  co remain open,  

che s t a t e  can Cake over P.he f~, ,=, , .~1 opera~ions of che d i s c : i c e  for ac 

l e a s e  t h e  re ins / r ider  o f  t h e  c a l e n d a r  y e a r  and f o :  c.he e n c i z e  subsequen t  

¢a lenda~  y e a r .  ~iCh t h i s  new : e g u l a c ~ o n ,  che l e g i s l a t u r e  hoped ~hac l o c a l  

school, offlclals ~ould find state control of school finances sufficiennl7 

undesirable chac t h e y  ~ou ld  refrain f:om acnlvILies Chac ~ou ld  lead Co 

InsolvencT. 

Secondp r.he state's Cle:k's CerclficaCe Law vas a~ended .  Prior Co 1978 

law requ i red  che c leEk,  the school boazd Fc e s i de nC .  and P.he school 

s u ~ e r i n c e n d e n c  Co s i g n  a c e r c i f i c a c e  b e f o r e  a g r e e i n g  co any conCTacC o b l i g a c i n g  

~he ex~endACure of f u n d s .  The c a r C i f i c a C e  a c c e s c e d  C3aC the  d i s t r i c t  had 

s u / £ i c / e n c  funds  co ~eec  ~he o b l / g a c i o n s  f o r  che r o s e  o f  t he  s c h o o l  y e a r  and 

t h e  first six ~0nr.hs of CJ~e following s c h o o l  year and Co m a i n t a i n  an a d e q u a t e  

e d u c a t i o n a l  p r o ~ a m  f o r  t h i s  p e r i o d .  The 1978 amendment made any i n d l v l d u a l  

vho knovCngly signed e cecciflcace concalnlng a false statement l i a b l e  up 

Co $20,000 £or  the ~ a u ~ h o r i z e d  expendlcuces. 

Al~hough t h e s e  ue~ f i d u c i a r y  r e q u l r e m e n c s  ~ e  o n l y  p a r n i a / / . 7  r.he 

~asulC o~ colleccJ.v~ b a ~ s a i u i u g  i n  the s c a c e ,  t hey  may have an imVorcanc 

eff~cC on fuCu¢e b~.cg~inCng. More strikes may occur because local school 

officialu rill be less ~d.23J.ng Co agree Co :~ue~ar7 benefits Co avoid a 

scrike bacause  o£ ~ e a C e r  concecn for ~he cost of cJ~e sec~lemenc r e l a c i v e  

Co the  d i s c r i c c ' ~  ava i l ab l e  r e v e n u e s .  - - ~  

The LB~nl Envi~oamenc f o r  S t r i k e s  i n  I l l i n o i s  

As ~oced i n  t he  inCcoducCion Co t h i s  chapcac ,  Z1/J.nois has  uo scacucoc7  

q 
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law ou public employee scrlkas and shrike penalties, nor is there any public 

employee col!ective barga.Lu.~g statute. Executive Order No. 6, issued b7 

the S~varnor in 1973, cTeated c o l l a c L l v e  bar~p~.nins c~-'shcs and p~ocedu~es 

for state employees. The oEder, however, is silent on the  ~J.~hC of scats 

employees Co strike and does uoc specify penalties for an i l l e s a l  scribe. 

The Illinois AnCi-~nJuncciou Ace prohib lCs  c o u r t s  from en~oin!ng p e a c e f u l  

sCriEes and pickatlnS, 16 buC its lansuage does uoC indicate specifically 

whether  i c  was z ~ u c  co app ly  co p r i v a t e  o r  p u b l i c  s e c t o r  l a b o r  d i s p u t e s ,  or  

co bach.  The f i r s t  s t g n i f ~ . a n c  case  i n v o l v i n g  an i n J u n c c l o n  a s a i n s c  a s t r i k e  

by pub ~llc e=ployees  was Board o f  Educaciou v.  Eedding. 17 There the c o u r t  

he ld  Chat p u b l i c  e=ployees  had no c i s h c  co s c r i k~  s i n c e  p u b l i c  p o l i c y  was 

co "p rov ide  a choroush and e / f i c i e n t  syscem of  s t a t e  s c h o o l s , "  e x p r e s s l 7  

d s c l a c e d  i n  A r t i c l e  V~II ,  Sec t !on  1 of  the ! l l i n ~ i ~  c o n s c l t u t i o n ,  t r anscended  / 

the r i g h t  o f  employees Co s ~  oc picke~ -~ publ /~  school .  T, suppor t  o f  ; ~  

the "eesantial!c7 of funccious" doccrlne, the court ~.asoned chat  govermnencal  

functions may ~C b~ impeded or o b s t r u c t e d  by a scr~-/ce. Thus, Reddln~ provided 

I l l i n o i s  wi th  a consr .~cuc!oual  r s c l e n ~ e  f o r  a J u d / c i a l ! 7  i n t e r p r e t e d  no-  

sC'~¢.~ policy for public employees, buc the applicability of the Anci-Lu~unccion 

Ace, ~a /ch  was in  e f f e c t  aC che t ime,  was n e i t h e r  r a i s e d  nor ru l ed  upon in  

thac case. 7,  1974 the Illinois supreme court did construe the Anci-TnJunccion 
18 

Act and expressly held thac ~m/c~pal employees had no legal cIshc co sc~i~a. 

The court declared that the only  purpose of the Anci-LuJuncCion ~c ~ - ~as co 

prohibit only the en~oinln8 of La~ful conduct. Therefore, it did uot prohibit 

a cour~ from enjoining unlawful s t r i k e s  by public employees. 

As in och~ states, ch~ cost s of teachers' strikes in ~Tl!Inois hav~ 

been Ereacly affected by state educational policy. The state .-equines chac 

school  d l s ~ i c t  prov ide  180 days o£ school dur ing  the  y e a r ,  £our o£ --~ 
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which a re  i n s c l t u c i o u a i  t r a i n i n g  and p r e p a r a c i o u  days and 176 a re  "pup i l  

attendance days." If a dlsc.-"_ct falls short of the 176 pupil-contact day 

requlremenc, s~ate aid is reduced b7 1/175 for each day less than r.ha minimum. 

The s~ace uses ~m criteria in enforcing its education requlremencs. 

For a day of instruction co apply toward ~he s~ate minimum, a dietrich =use 

o f f e r  a t  a l l  grade l e v e l s  a l l  programs than a re  r e q u i r e d  by the rain/mum 

edunat.ion s~Lards. In addition, at least 50 percent of a dlscrict's students 

~usC be in at:cm2dance. 19 The sCat:e enforces these requirements durin8 a 

s~Tike by exam/nlns enrollment figures and monltorinS the education prosr.am 

the d/strlcc is offerlnSo In a strike situaF~Lon, the stat:e superinuendenc's 

office or a regional or district branch office sends an individual co the 

school dlscrlcc Co monitor the educaClon prosrams and to check enrollment 

figures. If the discricC fails to meec elrdaer of ~he C~o requlremencs on 

any ~.van day,  that: day i s  uoC counted coward r.he r e q u / r e d  176. 

In recent: years, scbeols in ~osC Illinois school d/scr~ccs have not 

remained open dur ing  a service. Wh~e such a d e c i s i o n  is i n f l u e n c e d  by a 

variety of factors, s~aCe policy undoubtedly is one of Chem. The cost of 

hiring subsCitmt:es combined wlCh the risk of not being able Co count the 

day toward the s~aCe-ald ~equiremenc because of proEram deficiencies or low 

a t t e n d a n c e  have been sufficlenC t W d i s c r i c t s  from Or,Fin S to remain open 

dur in6  a s t r i k e .  

c'~rom an educaCionai  p o l i c y  p e r s p e c t i v e ,  ~ s t a t e  p o ! l c y  has m e r i t . -  

ZducaCiouzl  quaZic7 appears  to  be p~ocecced because the  s t a t e  i s  ab le  to 

ensure  ~hac s~udents  do noc a t t e n d  a school  ~hac i s  i n a d e q u a t e l y  s c a r f e d  

because  o f  an on-Eoing se~ ike .  However, - the  p o l i c y  a l so  has import-ant 

~ p l l c a c i o u s  f o r  the  number of  s t r i k e s  anxI ~he r e l a t i v e ,  power of  employers  

• an,'; t:eache~s. If the sr .r ike i s  a lou8 one, it is fairly cercaln chat  =any 

8 
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p u p i l - c o n t a c t  ~a7 s w i l l  be rescheduled  to enable  ~he d i s t r i c t  co come as 

c l o s e  as p o s s i b l e  Co ~eer-in8 r.he suace requirement ,  and r.hus the  c o s t s  co 

Ceacher~ of an a~dltlonal strike ~a7 d e c l i n e s .  On ~be ocher hand~ as the 

number of SLT//oa days increases, the school boards are under ~ount:in~ 

pressure from bo~h ~he s~ace and local political sources to settle ~he 

stTik~.. As ~e discussed in the chapter on Pennsylvania, the impact on the 

balance  of  pc~'~r cr~aced by an educac ioua l  p o l i c y  of  t h i s  type z ~ s c  be 

c a r e f u l l y  we/~hed a g a i n s t  the pcocect: ion the  standard provide~ for  the  

p u p i l  popular./~n.  

The S~-ike E~perience in 0 ~ o  and I l l i n o i s  

The mmber of publ ic  sector scz-i~es in  Ohio end qZ~Elnois c~e= the paso 

20 yea~s hav~ foLlow~i u a c ~ z ~ l  c~emds, shcr~-~ i~.-~esses in  the Lace s L x c i ~ .  

As can be seen in Table 3 ~bere ~be n~b~r o~ strikes in the ~ states are 

classified b7 8 o ~ r -  level and function, scrlks~ in school distrlc:s 

account ~or m~ce Ch~u he~ of all public sector scrlkes in Illinois and 

for 42 p e ~ u ~ :  in  Ohio. The ~a~orlC7 ~re teacher sc~i~. 

However, these s~Clst:ics do zzoc ~ t e  the probability th~c public 

employees ~ strike. Because Ohio and Illinois lack represencaclon elect!on 

procedurc~, the sc.-ika probabilities a~e impor~nc in ~ dlffereuc contexts. 

One is thin probabilitY thaC a st-FLEa ~ occur durin8 contact: reneso~iacions 

o~ duri~E the. cazm of an e~c:~r.in8 contract:. The second is che probabiliTY 

thaC d i s p u t e s  over  union c e c o s n i c i o u  w i l l  be c e s o l v e d  by a s t r i k e .  These 

s~"clk-' pr~babillcies ale summ~ed in Tables & and 5. 

The p r o b a b i l i t i e s  a t e  cs/cula~ed .~cm Census data which classlf7 public 

s e c t o c  scrlk~s b7 contract: scathe ac the time of the scoppase. Thus, ~e 

used the sum of the number of sCTike~ during contract: r e n e g o C l a c i o u s ,  the 
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Table I"/-3 

Strikes in ~nis and Ohio by Gover~nen~ 
~z~e and Function, !97~-~7 

Government level a 

Sta~e an~ local 

S~e 

Loc~l 

Counties 

Munlcipal/ties and 
townships 

School ~.Is~ric~s 

Local ~evm'~mem~ function b 

Education 

Teachers 

Other ~-- 

Public vel~are 

~ospltels 

PoLice pro~ectlon 

Fire pr~ ection 

Sanitation 

Other 

!l!/nois 

197~ 1975 1976 !977 

28 43 ~ 37 

3 2 6 3 

25 M1 55 3h 

1 1 3 

6 10 8 

17 30 23 25 

17 27 23 25 

9 8 11 12 

5 6 6 z 

I - - 1 

- 2 i 3 

i 1 2 3 

2 3 1 1 

~ 6 3 

~__~o 

197~ 1975 1976 1977 

51 47 42 50 

3 2 

3 2 M 

17 18 18 !9 

25 20 !6 18 

25 12 17 !8 

22 11 15 17 

15 7 i0 i~ 

i0 ~ 9 8 

m o m 

~ 2 T 
I ! 8 9 

9 2 6 7 

13 7 14 13 

Source: U.S. ~n~u of The Census, La~or-~¢".~ "~n~ R~ations in State and Local 
Govez-m~en~s, various years 

q 

~b 

%~he nm~ez of stTikes in local ~v~mmen~ may n~ sum ~o ~he nu~er of s~ri~es in 
counties, municipalities, townships, and school dlstric~s because TcriEes a~aias~ 
special ~istric~s sine nat lls~e~ separately in the ~ahle bu~ are includel in the 

t c ~ a l  n ~ n b e r  o f  l o c a l  ~ r i k e s .  

bThe ~ J ~ e s  i n  e a c h  column s~m t o  ~ ~han  ~ h e  t o t a l  number  o f  l o c a l  g o v e r n m e n t  
~ x ~ l k e s  r e p o r ~  i n  ~he  t a b l e  i s  b e c a u s e  a s ~ r i k e  a ~ t n s t  a l o c a l  ~ v e r ~ e n ~  

~ l v o  ~ o y ~  i n  ~o~e ~han one f~mc~ ione~  a r e a .  T h e r e f o r e  e a c h  s ~ r ! k e  
~ u ~  c ~ v ~  may bo r e ~ e ~  u n d e r  more ~han one  f u n c ~ i o n a ~  a r e a .  

¢ 
e 
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term of  the  c o u t r a c t ,  a n d ' " o r ~ r "  to  co~pu~e s t r i k e  p r o b a b i l i t i e s  i n  

e s~abZi shed  barga / .u i~  r ~ o n s h i p s ;  f o r  ",.he p r o b a b i Z i c y  of  a =e¢osniV-ton 

strike we summed the number of recognition strikes and scrlkes for .a first 

c o n t r a c t .  

Our contract status classlfica~ion was based on da~a fro~ the Bureau 

of Labor StatisT.los ~ork-e~oppage reports, and the BLS ~lass~ficatlon, in. 

turn, is based on employe~ responses co the quesclou on contract status. 

~e d e c i d e d  Co combine r e c o g n i t i o n  and new c o n t r a c t  s t r i k e s  be c a us e  r.hey 

o f t e n ,  in  p r a c t i c a l  t e r m s ,  a r e  i n s e p a r a b l e .  In  many new b a r g a i n i n g  

r a l a c i o n s h i p s  i n  a s c a r e  v h e r e  cha fe  i s  no r e p r e s e n c a c i o u  e l e c t i o n  p r o c e d u r e s ,  

a scrlke for a fL~sc couCracc often is also a sc=ike co acbleve recosnlclon 

and, conversely., in scrlkes to achieve recosniciou the union u ~ J . y  hopes 

co achieve 8ou~ a ~ t i c i m u c !  b a r s a i n i n g  outcom~ in t he  first c o n t r a c t .  Ue 

also assumed chac -~ employer's response co the quesclon of contract status 

in the BLS reports is often arbitrary and most s ~  that are assigned to 

one c a t e g o r y  m/ght a l s o  be a p p r o p r l a C e l y  i n c l u d e d  lu  t he  ocher. 

Tabl~ 4 shovs  s t r i k e s  i n  e x i s t i n g  b a r g a i n i n g  r e l a c i o n s h i p ~  ~s a p e r c e n t a g e  

of three differemc numbers: in ¢oi ,-~ C2), Ic is the number of governments 

•riCh l a b o r  r e l a t i o n s  p o l i c / e s ;  i n  c o l  - ~  (3 ) ,  i t  i s  number of  c o n t r a c t s  t h a t  

were r e n e s o c i a t e d  d u r i n g  t h e  y e a r ;  and i n  c o l , ~  (4) i c  i s  t h e  number of  

b a r g a i n i n g  m~Lcs. The p r o b a b i ~ £ e s  of s t r i k e s  Lu Ohio and I l l i n o i s  t u r n  

ouc to  be above the  n a t i o n a l  a v e r a g e s .  In  the ocher 48 s c a r e s  s t r i k e s  

o c c u r r e d  !u  a p p r o x i m a t e l y  3 p e r c e n t  o f  a l l  c o n t r a c t  r enego t i a t i ons ,  whereas 

i n  Z ~ u o £ s  r.he p r o b a b i l i t y  was .052 and i n  Ohio .069.  While  the  d ~ f e r e n c e s  

be tween ~he ~ s ~ a t e s  and t h e  r e s t  o£ ",.he c o u n t r y  f o r  the  oche r  cvo 

c a l c u l a t i o n s  are not as great as chose in  colunm (3) ,  i n  a l l  cases we found .-- 

s t r i k e  p r o b a b i l i t i e s  to be h igher  in  ZL~f .~ is  and Okio tkem elsewhere. 
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Table IX-4 

Str ike  P r o b a b l l l t l e s  in Establ ished Bargainln~ Re la t ionsh ips  
in 1111nols l  Ohl 2 and the Rest o f  the U .S . ,  1974-77 

Number o£ 
S tr lkes  a 

1974 18 
1975 38 
1976 34 
1977 27 

1974-1977 ' 117 

S t r i k e s  / Number 
o f  C o v ' t  w. LR P o l i c i e s  

S t r i k e s  / Number o f  
C o n t r a c t  R e n e s o t l a t l o n s  

S t r l k d s  / Number of  
E a r g a ! n l n g  U n i t s  

I l l i n o i s  

.0230 .0297 .0183 

.0470 .0662 .0339 

.0404 .0563 .0287 " 

.0340 .0571 .0214 

.0363 .0518 .0257 

g O h l o  

1974 hO .o610 .0766 .o3~2 
1975 37 .0578 .o681 .c~83 
1976 33 .o49o .o516 .o251 
1977 h8 .0700 .0797 .o33h 

197h-1977 158 .0595 .0685 .0303 

U.S. Ou t s ide  u f  I l l i n o i s  and Ohio 

197h 330 .o32h .c~92 .o176 
1975 362 .03h7 .0352 .0171 
1976 260 .o2ho .0239 .011h 
1977 352 .03o3 . o31~I . o128 

197h-1977 13C~ .0302 .0304 .01h5 

a .  

8ource  z Same as  Table  I X - 3 .  

These f i g u r e s  equa l  t he  sum o f  the  number o f  s t r i k e s  t h a t  o c c u r r e d  where the  c o n t r a c t  u t e r u s  a t  
t he  tJme o f  the  s t r i k e  was e i t h e r  r e n e g o t l a t t o n  o f  an e x i s t i n g  agreement  B d u r i n g  the  term o f  t h e  
a g r e e m e n ~  o r  " o t h e r ° "  

8 • ~ i t 

t~ 
0 
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While  t h e s e  p r o b a b i l i t y  c a l c u l a t i o n s - d o  n o t  c o n t r o l  f o r  any o c h e r  

s t r i k e  d e t e r m i n a n t s  and ,  t h e r e f o r e ,  s h o u l d - b e  i n t e r p r e t e d  c a u t i o u s l y ,  t h e y  

ce rTm/n ly ,  do n o t  o f f e r  s u p p o r t  f o r  t h e  h y p o t h e s i s  t h a t  t h e  a b s e n c e  o f  a 

law p r o v i d e s  an e n v i r o m n e n t  f o r  l a b o r  p e a c e  t h a t  ' i s  s u p e r i o r  t o  one where  

there a r e  laws w i t h  s t r i k e  p e n a l t i e s  a n d / o r  s u b s t i t u t e s .  The n a t i o n a l  

strike averages are based on data from states without legislation as well 

as states with legislat/on rsmgiug from repressive to p e r m i s s i v e  i n  their 

t~.atment of strikes. If no legislation on public sector bargaining ensured 

labor peace, then the prob~bilitles of strikes in Ohio and Llllnois should 

be less than the average in the remalm/ng states. 

While there are other states, especially in the South, without state 

legislation where there a~e fewer strikes than we found in Ohio and llllncis, 

most of them a l s o  have  significantly less collective b a r g a i n i n g .  The 

implication we draw from the figures in ~he table is ~hat if bargaining 

occurs in a state, public sector strikes will not be discouraged by simply 

• Ignoring then and f ~ailing to provide a framework for resolving disputes. 

Reco~n~tlou and New Contract Strikes 

In Llllnois the 32 recognltlon/new contract strikes accounted for more 

than 21 percent of all public sector strikes in the state over the four-year 

period 1974-77; in Ohio the figure was 17 percent. Both proportions are 

significantly larger than the national average of 13.4 percent for the same 

time period. However, the percentage for the entire nation excluding 

Illinois and Ohio is only 12.1. In other ~ords, as a proportion of total 

strikes, recognltion/new contract s~rikes were 40 to 74 percent more 

frequent in Ohio and Illinois than in the rest of the nation. 



- " . . _  ~ . .-':." . . . .  _ ~ -  

-..- 

310 / 
/ 
/ 

I n  t h e  T a b l e  5 summary,  r e c o s n i c i o n  and new c o n t r a c t  s t r i k e s  a r e  

e x p r e s s e d  b o t h  a s  a ~ a c c i o n  o f  t h e  number  o f  newly  u n / o u i z e d  sove rumencs  

• and as a percent :  o f  r.he numbe-~ o f  n e w l y  c r e a t e d  b a r g a i n i u g  u n i t s .  Each o f  

~ e s e  p e r c e n t a g e s  may o v e r s t a t e  t h e  t r u e  s t r i k e  p r o b a b i l i t y  b e c a u s e  o n l y  

r e c o s n i C i o n  d r i v e s  t h a t  g e r e  s u c c e s s f u l  a r e  i n c l u d e d  in  t h e  d e n o m i n a t o r ;  

c h o s e  t h a t  f a i l e d  were  n o t  o b s e r v e d .  

~he r e s u l t s  show Chat  o v e r  t h e  f o u r - y e a r  p e r i o d  i n  t h e  48 s t a t e s ,  

e ~ c l u d i u g  0 h i o  and I l l i n o £ ~ ,  a b o u t  2 .9  p e r c e n t  o f  t h e  new b a r g a l n / n g  

r ~ l a c i o n s b / p ~  ~ ~ s c a b l i s h e d  f o l l o v i n g  a s t r i k e ,  v h i l e  i n  Ohio t h e  

c o = p a r a b l e  f i g u r e  ~ more r.han 12 p e r c e n t  and i n  I l l i n o i s  i t  was o v e r  14 

p e r c e n t : .  Assum/n s 811 r e c o s u i c L ~ n / n e w  c o n t r a c t :  d i s p u t e s  o c c u r r e d  i n  u e v l y  

establlshed b a r s a i n i n s  r e l a t i o n s h i p s ,  t h e s e  flgures i n d i c a t e  c h a t  strikes 

o f  t h i s  k i n d  were  c h r z e  Co f o u r  r i m e s  more l i k e l y  Co o c c u r  i n  Ob/o o r  

L l l i u o i s  t h a n  i n  t h e  r e s t  o f  t h e  U.S .  A s i m i l a r  p a t t e r n  o f  d i f f e r e n c e  i s  

found by comp~Ing columns (2) and (4). Strike probabillcies as a percentage 

o f  both new contracts and new bargalnlng unlcs are several times greater 

in these ~wo orates than in ocher Jurlsdiccions. Although the data in ~he 

table consistently support ehe precedin 8 conclusions, there are several 

inconsistencies in them thaC require explanation. 

The c a l c u l a t e d  p r o b e b i l l r . l e s  i n  t h e  s econd  column a r e  ba sed  on t h e  

numbe~ o£ ne~ r o u t " f a c t s  s i g n e d  d u r i n g  t h e  y e a r ,  20 and s h o u l d  be  a l m o s t  

5 d z h c l c a l  ~ - t h  chose  i n  colmnn (&) b e c a u s e  f o r  each  new c o n t r a c t  v.here 

s h o u l d  be  a c o r r e s p o n d i n g  new b a r g a i u / ~ g  u n i t ,  T h i s  would noc be t r u e  

o n l y  i f  a new c o n t r a c t  were  n e g o t i a t e d  f o r  an  . . e x i s t i n g  b a r g a / n i n ~  u n i c - - ~ o r  

~u~pl~ £f an emploTer and ~ ~alon thaC had an escabllshed relaclonshlp 

n~g~.~iaCed ~ sapauate agreemen~ coverin8 a new area, such as pensions. 

~ b  

e°  
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Table  IX-5 

Reco6nition and New Contract Str ike  Probablli%ie~ 

an I l l i n o i s ~  Ohio and the  Rest  o f  t he  Nat ion 

197~!97,~ 

Str ikes/Number of  
New Contracts 

S t r i k e s / N i g h e r  of 
Covts .  t h a t  barga ined  

for  the  f i r s t  t ime b 

I l l i n o i s  

197~ 10 .0935 " 
1975 5 .0909 .0909 
1976 7 .1167 .2059 
1977 IO .1563 01667 

197~-1977 32 .1119 .1~77 

1974 
1975 
1976 
1977 

197~-1977 

11 
10 

9 
2 

32 

Ohio 

Str ikes/Number of  
New Bargaining 

Units  c 

.o365 

.1111 
.1316 
• 073.1. 

.0873 

.IO53 .172~ .o73o 
.321~ 1.286 

.1233 'I .o212 .o159 

.0260 

.0863 .1235 .0778 

U.S. Outside o f  I l l i n o i s  and Ohi o 

1974 62 .0362 " " 
1975 38 .o281 .o5oi .o151 
1976 3~ .02o6 .075~ .0223 
1977 h6 .02o8 .O159 .0099 

1971~_1977 18o .0260 .0288 .0136 
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Table IX-$ 
(con t inued)  

' yamloua Tableu .  

a .  The number o£ s t r i k e s  ~epc~ted in  t h i n  eolu~u i s  t h e  n u ~ e r  o t  4 t r i k e s  r e p o r t e d  t o  have 
occu r r ed  dur ing  union r ~ c o g n i t i o n  or  n e g o t i a t i o n s  o f  & f i r s t  c o n t r a c t .  

b .  The number o f  government8 t h a t  b~rga ined  f o r  the  ~ t r ~ t  t ime dur tn8  y e a r  t waB c a l c u l a t e d  
as t he  number of  governments t h a t  r e p o r t e d  havin~ a t  ~e&st one b a r g a i n i n g  u n i t  in  y e a r  t 
minus th~ number o f  governments r e p o r t e d  t o  have had a t  ! e a s t  one bargain~n8 u n i t  in  
y e a r  t - 1 .  Because 1973 da ta  was not  a v a i l a b l e  i t  wa~ ~o~ p o s s i b l e  t o  c a l ~ l a ~ e  th~ n ~ b ~ r  
o f  governments t h a t  b~rg@lned f o r  the  f i r s t  t i ~ e  ~u ~ 9 ~ .  For t h i s  c o l u ~  th~ @re,age 
f i g u r e  r e p o r t e d  In the  ro~ l~b~ l l ed  "197~-197~" l~ ~he average  for 1975-1977. 

c .  The number o f  new barga~nlng u n i t s  f o r  year  t ~as c a l c u l a t e d  ae tl~e d i f f e r e n c e  between 
b a r g a i n l n ~  u n i t e  r e p o r t e d  ~n yea r  t and yea r  t - l .  For t he  ~ame r ea son  d e s c r i b e d  above 
(See f n .  ] )  onl~ t h r e e  year8  o f  da t a  a re  a v a i l a b l ~  and t he  l a s t  row f o r  each ~ t a t e  I s  
on1~ & t h r e e  y e a r  average  ( I~7~-77) .  

t ~  
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~ f o r t u n a t a l y ,  a year -by-Tear  eompari3ou o f  L-he Flgure~ in  these ~zo eoluums 

s h o ~  they vary subsrmnt ia l ly  ~.~o= on~ another in  almost every yeax. 

S i m i l a r l y ,  i n  r.he r 3 / ~ d  co lunm where  ~ e c o E n i t i o n / f l r s t  e o u t r a c t  s ~  

a r e  c a l c u l a t e d  a s  a p e r c e n t  o f  t h e  numbe~ o f  n e w l y  u n o r g a n i z e d  g o v e r n m e n t s  

a t  Lhe s rmrt  o f  e a c h  p e r i o d  t h a t  r e c o g n i z e d  ~ u n i o n  d u r i n g  t h e  y e a r ,  t h e s e  

strike probabilities s h o u l d  be significantly l a r g e r  than  those in column 

(2) since some new contracts were probably sinbad by g o v e r m ~ e n t s  tha t  had 

bargained p r e v i o u s l y  ~rlth a t  least some of" t h e ~  e ~ l o y e e s -  21 A l t h o u g h  

ou~ predictions hold for all but ~ of our comparisons, ~he figures in 

column (3) show sizable varlatio=s from year to year. 

H o s t  o f  t h e s e  prob lems  can be e x p l a i n e d  i f  we examine the d e n o m i n a t o r s  

~e used. In  each ease r/my ~ere U.S. Bureau of ~he Census e s t i m a t e s  o~ 

population figures from their Survey of G o v e ~ r . s .  The variations from 

y e a r  to  y e a r  i n  t h e  l a s t  ~ co lumns  f o r  : ~ l l i n o i s  and Ohio w e r e  c a u s e d  by 

y ~ l y  changes in t h e  esc . imated  number o f  new ~ o v e r m s e n c s  t e a t  b a r g a i n e d  

or  i n  t h e  number o f  h e y  b a r g ~ g  u n i t s .  For e~mmple,  i n  Ohio t h e  Census  

eschnncad chat there were 137 new bargnlning units in 1975, 126 in 1977, 

but only seven in 1976. In addition t o  this slgnificnnt varintion, which 

was con~ra~ to  our e~pactmtions, t h e  number of new contracts signed in 

1975 to 1977 in the entire nation was considerably less than ~he number of 

new bargaining units recorded for those years. An estimated 5,639 new 

contracts were negotiated and an estimated 9,271 new bargaining units were 

esrmblished in the U.S. in 1975-77. If each new bargaining unlt negotiated 

a contract, the number of new con~Tacr~s should at least equal the number 

of new b a r g a i n i n g  units. Although t h e r e  may be so=e newly recognized 

b a r g a i n i n g  u n i t s  t h a t  had n o t  s u c c e e d e d  i n  n e g o t i a t i n S  a c o n t r a c t  d u r i n g  

t h l s  p e r i o d ,  the s i z e  of t h e  d i s c r e p a n c y  b e t w e e n  t h e  new u n i t s - a n d  first 
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c o n t r a c t s  s u ~ e s ~ s  ~haC ~he~e a re  major r e p o r t i n g  ezTors i n  one or  bo th  

measures. 

~he explanation for ~he unusual results in ~he last cvo columns is 

~hac we cal=ula~ed ~h~ mnnbau of ~vernman~s barE"~nlng for the first t!~m 

and the number of new b a ~ g a ~ t n 8  units by ~ak/nE ~he difference between ~he 

repor~e~ number, of orEanlzed governments or units in year ~ and year ~ - i. 

These numbers for each year were ~he published population estimates based 

on Survey of Governments data, and since they are estimates, ~he7 are 

subject to uonresponse errors from r~e survey sample as yell as ~o errors 

that occur vhen population estimates are ob~alned from a sample. If ~he 

errors are indepetuient: a@ross years, ~hen ~he variance of ~he difference 

between ~ popul~C£on esC~Jnaces from r.he c~o yea~s equa ls  the  sum of v.he 

v a r i a n c e s  i n  each yea~ , s  esnimaCe and the  r e s u l t  w i l l  be e s t i m a t e s  of  

y e a r - t o - y e a ~  chan~e in.  b a ~ e a ~ / n ~  u n i t s  and hey c o n t r a c t s  ~hac a r e  of  

q u ~ i o t m b l e  ~ e l i a b i l ~ 7 .  ~e v~ra  ab le  ~o avoid t h i s  ~easuremen~ e r r o r  

probl~ in the rasul~s reported in column (2) since they are based on the 

e~mn~ed number o£ n~ con~rnc~u r~por~ed each y e a r  ra~her ~han on th~ 

~ £ ~ r ~ n c e  be~a~n the es~Lma~es foe Ct.m3 d i f f e r e n ~  years. Thus this 

d~no~n~Co~ ~s ~ubJec~ to l e s s  =eas~emen~ e r r o r  ~han the  o~her t-~o. 

DcsplC~ posslbla ~ ~ C  e r r o r ,  v'e do uoc change our c o n c l u s i o n  based 

on o~ r~sulcs cha~ s~-Ik2 p~bab~1. tCios  ar~ si~Lflcsnnl7 hlghe: in Oh/o 

and Ellno£s ~n in ~h~ res~ of ~he nation. 

The possible explanar.lons are numerous. Some of  ~he difference may 

be due ~o differences across s~a~es in ~he villin~ness of the parries to 

compromise or, ~or~ llkaly, ~ ~heldeEree~ of en~loye: opposition ~o collective 

b~ss~uCng .  H o ~ ,  u~Lr.h~r-l~lJmoCs nor  Ohio would be cha~ac te rLzed  as 

4T 
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anc~-Labor ,  s ince  the  N~S. r e p o r t e ~  cha t  in  1974 TJ~inois  was the seventh  
. ° .  

most o r s a n ~ e d  s t a t e  i n  the  n a t i o n  and Ob~o yes the n i n t h .  22 Thus i t  see~9 

u n l i k e l y  t h a t  p u b l i c  employers in  these  s r~ces  vould  be any more opposed 

to p u b l i c  s e c t o r  b a r g e s  then employers in  the r e s t  of the  U.S. 

We would a r sue  chat  a more p l a u s i b l e  e~p~an~tion fo r  the  h~sh 

r e c o ~ t l o n / f ! r s t  c o n t r a c t  s t r i ke  p r o p e n s i t y  i s  chat  n e i t h e r  s t a r e  has any 

c o ! l e c c i v e  b e r g s  l e s i s L a c i o u .  Yet both  s t a t e s  a re  h e a v i l y  orsan~zed 

in  the  p r i v a t e  s e c t o r  and t h i s  employee d e s i r e  to  un ion i ze  and b a r s a i n  

p robab ly  c a r r i e s  over  to the  p u b l i c  s~c to=.  Hoverer ,  viChouc any "e l ec t i on  

pcoceduzes  to r e s o l v e  r e p r e s e n t a t i o n  q u e s t i o n s  end v i c h o u t  a l e s s~  o b l i g a t i o n  

on the employer to b a r s a i n  i n  good f a i t h  i~ a union wins a r e p r e s e n t a t i o n  

e l e c t i o n ,  a s c ~ k a  may be the  e ~ l o y e e s '  on ly  o p t i o n  ~=f c~ey hope to  v~u 

r e c o g n i t i o n  f o r  t h e i r  union and to  n e g o t i a t e  a c o n t r a c t  r i c h  a p u b l i c  emploTer. 

This i n t e r p r e t a t i o n  i s  suppo=ted b7 compartnS the  ez~ertence in  Ohio 

and ZJ_~nols ~r~tb chat  in  the ne i shbor~us  sca re  o£ Ind1~n~. Ind iana  passed 

a berga~n~u~ ~ v  f o r  r eache r s  ~u 1973; becveen 1972 and 1977 ~ r e  than 200 

hey b a r s s ~ u i n s  r e l a t i o n s h i p s  ve re  e s t a b l i s h e d  wi th  no r e p o r t e d  r e c o g n i t i o n /  
t 

f i r s t  c o n t r a c t  s t r i k e s .  In  I l l i n o i s  t e a c h e r s  s igned 111 new c o n t r a c t s  wi th  

school  d i s t r i c t s  du r ing  the  same f i v e - y e a r  per iod  and the re  v e r e  r e c o g n i t i o n  

s t r i k e s  in  17 schoo l  d i s t r i c t s  (15.3 p e r c e n t ) .  In  Ohio t he re  were 207 new 

cone=acts  and eish.C r e c o g n i t i o n / n e w  c o n t r a c t  s t r i k e s  (4 p e r c e n t ) .  Although 

the  number of  s t r i k e s  as a p e r c e n t  o f  new c o n t r a c t s  was s u b s t a n t i a l l y  h i s h e r  

in  L l ! i n o £ s  than in  Oh,So, be th  f i g u r e s  a re  s r e a t e r  ch in  the zero  in  I u d / a n a .  

The dace p r e sen t ed  in  t h i s  s e c t i o n  a l so  do no t  suppor t  the  h y p o t h e s i s  

t h a t  s t ~ . k e s  by p u b l i c  e~ployees  can be ~ e ~  ~ s t a t e s  adopt  the p o ~ c y  

of simply removing themselves  from the b a r g a i n i n g  p r o c e s s .  C o l l e c t i v e  

b a r g a l n / n g  i s  occurring in the  pub l i c  s e c t o r  in  these  two s c a r e s  and c_he 
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par~ ie s  are ~ore  L i k e l y  ~o use s t r i k e s  ~o r e s o l v e  r e c o g n i ~ i o u  d i s p u t e s  in 

Illinois and Ohio chart in the res~  of C_he countzy. The evidence stroug!y 

supports the conclusion chat had there been barsainin8 rights legislation, 

some of :he recosni~iou/fi:st contract s~rlkes could have been avoided. 

This conclusion does not necessarily mean chat the net effec~ of 

leEislatlon in either state vould be to reduce the coral number of s~rikes. 

Barga/nlng lesisla~ion would facil/~ate an expansion of barsaln/~g to 

gove1-Dmen~s and employee groups where i~ presenc!y does not exlsc. As 

Table 1 shows, a substantial number of public employees are presently 

unrepresented. An increase in the number of barEainlng units creates the 

potential for ~ore s~rlkas over coutrac~ renegoclatlons. Therefore, the 

ueC effect of leglsla~ion on che ~oEal number of strikes depends on the 

penal~les and substitutes for illagal strikes that are in ~he Lay. Of 

course, even if there ~ere no net chanse in che coral number of scrikes 

but s imply  fewer r e c o g n i c i o u / u e v  c o n t r a c t  d i s p u t e s  and ~ore ren 'e soc la t lou  

s t r i k e s ,  ~he l e g i s l a t i o n  vould be d e s i r a b l e  i f  the spread o f  barga~g Co 

e=ployees who vented iC is viewed as sound public policy. 

, , l l  

" IF  
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Chapter  IX 

Foo tno tes  

|-~ 

Q 

I. T. Ohio the YerEuson Act oucla~n9 scrlk~s and in~oses sclff 

penalties on eu=ploTees thac vlolace the prohibition. However, as we explain 

later in this c h a p t e r ,  iC has ~oc been enforced. 

2. The graacer =umber an~ propensity of ~sachers ~o scriPua in ~hesa 

states is documancad and d/scussed facet in the chapter. A comparison 57 

gov~zmmenc level of the c~o par~s og Table 1 supports the sca~emen~ chat 

barEalnlng occurs primarily in only larse ~/¢ipali~ies. The percentage 

o£ employees covered by a c o l l e c t i v e  b a r g a i n i n g  agreement i s  much E -ea t e r  

t~an tha  number of  sovernments ~ lch  a t  1emit one barga:~.tn~ m~L~ ~,-t~c~ 

ind~cacas  b a r s a l n i n g  i s  ~oucenCraced amouS I ~ c e  e=ployecs-  

3. ~h~ on ly  ~aJor  exc~pClon Co t h i s  i s  i~ ~ where uou-educac lon  

e:~ployees in  the  pub l i c  secCoc a l s o  l ack  coverage  under ~ b a r s s / n l n E  law. 

4. Ohio Ecv. Code Ann.,  Sec t ion  4117o01-~117.05 (1978).  

5.  Ohio ~-v .  Code Ann., Secclon 4117.0~ (1978).  

5o Ohio ~ v .  Code Ann.,  Secclou ~117.O~ (1978).  

7o Coldber~ v. Ciucinn~c!0 26 Ohio St .  2d 228 271 R.E.2d 28~ (1971).  

8. 0b/o ~ev. Code Ann., SecClon ~117.05 (1978). 

9. Ohio ~ev. Code Ann., SecClon ~I17.03 (1978). 

10. MarCh.ski v.  Backstrom, I0 0hlo ~isc. 139, 226 N.E.2d ~25 (1967). 

11. State Boerd of ~.~lucaclon of Ohio, Re~olutiou on Need for Le~islaciou 

on t~hor ~e1~cious and Work $CoppaKes, September I0, 1979. 

12. State Board of E~ucacio. of Ohio, ~e-oluc!on Pu~ard!nS .~Tocedure 

f o r  Departing_ -c of Education Denlln~ vlth SCrlkes., September I0 ,  1979. 

13. L~cCac from William E. Saxbe, Attorney General, co Martin W. Zssex, 

Su~erlncendenc of Pub l i c  Inscructlon, ~aced Rov~mber 2~, 1967. 
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14. For a descrlpClc~.of the school aid formula and :equiremencs'co 

receive aid see The Ohio Law for State Support of Public Schools, Ohio 

Department of Educacion, Division of School Finance, Columbus, Ohio, 1980. 

15. A summary of these two changes can be found in Summar 7 of 1978 

Enactments, November-3une, 112 General Assembly, Ohio Lagislaclve Service 

Commission, J u l y ,  1978, pp.  95-102. 

I l l i n o i s  aev .  Sr .ac . ,  Oh. 48, S e c t i o n  2a (1975).  

Board o f  Educeclcm v .  Eeddiu S, 32 I l l . 2 d  567, 207 N.E.2d 427 

16. 

17. 

(1965) .  

18. 

19.  

City. o f  Pana v .  Crowe, 57 I l l . 2 d  547, 316 N.E.2d 513 (1974).  

These r e q u ~ o , ~ C s  a r e  s p e l l e d  ouc iu  a l e t t e r  co r e s i o u a l  and 

d i s c r i c c  s t a t e  super~ucendencs  from Joseph  M. Crou£n, S t a t e  S u p e r i n t e n d e n t  

o f  E d u ~ c i o n ,  AuSusC, 1978. 

It 
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Chapte= X 

A S~at!stlcal Analysis of $ t r ! k e  .~co?ensitles 

The model developed in Chapter ~V provides the theocecical frsmework 

for our evaluation of the effect of strike penal~les and substitutes on the 

frequency of public sector strikes. In this chapter we specify and 

estlmace a sec of equat-lons cha~ cesc the predictions about strlk~ 

frequency which f o l l o w  from our model and the institutioual analTses 

of the states in Chapters V-IX. ~n the first of the fol!owln8 secclous 

we present the empirical specification of ~he model, r~he data used t o  

~es~ it, and t h e  snatistlcal procedures used to estimate the equation. 

S p e c i f i c a t i o n  o f  t h e  Model  

Th~ mode l  i n  C h a p t e r  IV p r e d i c t s  ~ h a t  s t r i k e s  may o c c u r  i f  t h e  

p a r r i e s  have  d i f f e ~ i u 8  e x p e c t a n i o n s  a b o u t  s t r i k e  o u t c o m e s .  The ~age  

each p a r ~  i s  w i l l / r i g  t o  c o n c e d e  i n  o r d e r  to  p r e v e n ~  a str:LI~ d e p e n d s  

on ~ h a t  p a r k ' s  s ~ r i k a  costs and. sLTik~ e x p e c t a t i o n s .  A p o s i t i v e  c o n ~ : a c C  

zone  ~ e x i s t  a t  t h e  s t r i k e  d e a d l i n e  i f  e a c h  p a r ~  e x p e c t s  t h e  same wase  

settle=eriC and if a strike is costly ~o both. When thei: ex~eccaclons 

diverge, s~rlka costs mat be insufflclen~ t o  yield a positive contract 

zone  and a s~- r ike  7£11 r e s u l t .  

In  ~his secLton we spec i /7  ~he emp i r i ca l  counterpar :s  of t:he 

v a r i a b l e s  ~hat a f f e c t  r.he s ize  of  the con t rac t  zone. ~.ach v a r i a b l e  

influences either ~he costs of a sr.Tike to one of ~he par~ies or the 

s t r i k a  ex~ecta'cions of  bo~.tl which, i n  t u r n ,  a f f e c t  ~he s ize o~ the 

contrac~ zone. We divide ~hese variables into measures of employee 
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compensation, governm~t finamces, bargaining unit characteristics, 

community characteristics, and legal constraints. . 

Two wage variables were included in the model. The first was the 

average ea rn ings  of the employees fo r  the mouth of  October p reced ing  the  

per iod  when s t r i k e s  were p r e d i c t e d .  One might expect  from our model 

t h a t  s t r i k e s  w i l l  be more l i k e l y  among high-wage employees:  as wages , 

increase, the money the employer saves by taking a strike increases which 

w i l l  have the e f f e c t  of  decreasing h is  l a s t  o f f e r  and, thus,  the s ize  

of the con t rac t  zone. Bc~mver, t h i s  p o s i t i v e  r e l a t i o n s h i p  may he o f f s e t  

by the p o l i t i c a l  costs of  the s tT ike  to the employer. C i t i zens  lu  

high-wage communities may place a higher value than other taxpayers on 

the services prov£ded by striking government employees so that the. 

p o l i t i c a l  costs of i n t e r r u p t e d  serv ices  are a lso h igher .  These c o n f l i c t i n g  ',-..~, 

.impacts of wage levels on employer bargaining behavior mean that we are 

unable to specify theoreticalll the net impact of .wages on strikes. 

Despite this theoretical ambiguity, wa~e level was included in the strike 

model. 

We also expect that changes in wage levels (~W_N) in the years 

preceding the year in which strikes were predicted will be negatively 

tel.areal to strikes because of the impact of these cha~ges on the strike 

expectations of both parties. More specifically, in equation (12) of 

Chapter IV we demonstrated tha t  the con t rac t  zone shr inks  as the 

d i f f e r e n c e  between what the union expects from a s t r i k e  CW u) and what 

the employer expects C~ m) increases in s i ze .  With severa l  simple and 

reasonable hypotheses about how past changes in  the wages of government 

employees and of the citizens affect union and employer strike erpectatious, 

~ 0  

. ,  

D 



. °  

° 

• - o  - ° . . 

" e !  ' 

,+ 

32~ 

i t  i s  p o s s i b l e  t o  show t h a t  ~ - W  i n c r e a s e s  a s  W d e c l i n e s .  F o r  u n i o u  

members ,  W i s  assumed to  be  n e g a t i v e l y  z e l a t e d  t o  c ha nge s  i n  t h e i r  r e a l  

~mges and p o s i t i v e l y  r e l a t e d  co c h a n g e s  i n  t h e  r e a l  wages  o f  t m x p a y e r s :  

i e u (I) W u SO + al AWReal, Union + a2 ~W~I, Citizens + where 

az~o,~z>o and I~zl>la2l. 
This equation simply s~ates chat when the real wages of employees decllne 

.. durlnE the term of a contTact, ,n/ml member~ expect to receive more from 

a ~ - -  t h a t  is, r e s t o r a t i o n  o f  t h e i r  l o s t  i ncome .  But t h e y  a l s o  

i o ~ r  t h e / r  e x p e c t a t . i u n s  a s  t a x p a y e r  r e a l  income d e c l i n e s .  The c o n s t r a i n t  

~ t  I ~ l  >1~1 = ~  that , ~  ~ e ~  = ~ a t ± o ~ s  are more responsive 

t o  e / ~ n s e s  i n  t 3 e l =  own econc,-Ic w e l f a r e  ~ Co c h a n g e s  i n  t a x p a y e r  

w ~ I f a r e .  

The wage the e~r~loyer expects from a strlka is negatively related to 

chanEzs in Che real ~rages of its employees and positively related to the 

~ages changes of taxpaying citizens in the community: 

(2) U = b0 + 51 AW~_al, Union + b2 ~WEeal, Citizens + e , where 

b 1 • 0, b z > 0 ~ lbzl<lbzl.  

T~o add i t i ona l  r e s t r i c t i o n s  are imposed on equations (1) and (2) .  

~LTst, changes in  the rea l  wages of  c i t i z e n s  are expected to have a 8rearer 

impact on the employer's expac~at/ons than on the un/un 's  expectat ions.  

Second,. union wage expectations are expected t o  be more responsive t h a n  

e~ployer expectations to changes in the real wages of go~ernment employees. 

~ = e s ~ t ~  ~p l?  that [bzl>l~zl and I%l> lbz l .  m=~tlvely, 

~xese restric~-Ions and those specified in "(I). and (2) imply that when 

formlng expectations about outcomes from a sr_rike, each side is more 

~esponslve to the real wage changes of i~s own constit~uency than to the 

wage changes of l~s ba~ga.io.~g opponent's constituency. 
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S u S t r a c t i n g  (2) from (I) and r e a r r a n g i n g  terms yields: 
D 

(3) Wu - Wm = ao + bO + ( a l  - b l )  AWReal, Unlm:, + (a 2 - b2) AWReal, C i t i zen .  

+e +e . 
u m 

b6 

It is clear from the restrlctlons described above that (~ - b I) < 0 

and (a 2 - 52)< 0. Therefore, the difference in the parties' strike 

expectations and the size of t~e contract zone is negatlvely related to 

changes in the real wages of private sector employee-t~xpayers and of 

government employees. 

In the empirical analysis that follows, we ware unable to observe 

as data were available only on 
dlrectly AWReal ' Union or AWReal" Citizen 

the change in the money wages of government employees, AW. If it is 

assumed that in a given year all employees (public and private) in a -~ 

co,~,unity face similar price changes, then changes in money wages will 

equal chaugea  i n  r e a l  wages .  

I£ v e  f u r t h e r  assume t h a t  t h e  money wage changes  o f  t a x p a y e r s  a r e  

p o s i t i v e l y  r e l a t e d  t o  changes  i n  t h e  money wages o f  government  employees ,  

then there %rlll be a negative relationsh/p between AW and W u - W m, and we 

may expect t o  observe a negative relationship berw~e~ AWt_ n and the 

probability of a strike in year t. 

Within the limlts of the data, we experimented with several 

specifications of the wage change variable. Because we had wage information 

only for each year from 1973 to 1976, wa were lira/ted in the number of 

years over which this variable could be constructed. When stTikes during 

1976 are predicted, we include m~o separate wage change variables 

(1973-74 and 1974-75) that allow the effect of wage changes on strikes in .... i- 
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period c I:o vat7 depending upon the length of =he lag. It is ex?ecced 

~hat .aage chanses over the year immediately p~ece ~dlug year t (t - i) 

will have a treater Impact on strikes than rill ~age changes in The 

earlier periods. 9hen strikes in 1975 ~ere predicted, on17 the cbanee 

in rates bet'~een 1973 and 1974 yes included in the model. 

Except for a fe~ private sector strike studies that used . t h e  

aggregate unemploTment rate as a variable, the impact of changing 

employment opportunities on the willingness of ~orkers to sr.-!ka has 

been largely ignored. 1 This omission may not be too serious in private 

sector analyses because most workers there accept the Job insecur!t7 

created by business cycle varla~ious, provided the par~ies have a~eed 

on equitable rules f or  handl in8 layoffs and recalls. ~ c ~ v e r ,  in  the 

public sector layoffs or threatened layoffs me7 contribute to strikes 

because pub l i c  employees  ~radltioual!7 have en~oT~i a high deg~-ee of 

Job securlt7 and may have come to expect it as a Job right. Lu addition, 

the  par~ies ~a7 have no aEreed-upon procedures for deCermin/ng how a 

reduction in ~nployment is to be ~m~!~Nu~-when budget constraints 

force emploTwent cutbacks. Thus, even if public sector unions and 

employees accept ~he principle of employment reductions, there me7 be 

confllcC over boy such reductions are to be carried out. To measure the 

impact of  workforce reductions on st-tikes, the percentage chan~e in 

emplo~nent prio~ to year t yes included in the ~del. A lagged coefficient 

similar co the la~ed wage variables was estlmaced for each of the years 

prior to  year c.  .- - -  
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As sovernment flnances.also affect z public employer's strike costs, 

we included t~m finance variables in our model. We hypothesized that 

public pressure to resist union demands will be Ereatest where governments 

recently have instituted the largest tax increases. This pressure, in 

t u r n ,  ~ ~educe t h e  s i z e  of  t he  c o n t r a c t  zone and r e s u l t  i n  h i g h e r  

st~i~e probabilities. Therefore, our model included la~ed propert 7 tax 

changes  f o r  each  y e a r  p r e c e d i n g  y e a r  t .  A second  f i n a n c e  v a r i a b l e  was 

lo¢~1 t ax  r e v e n u e s  a s  a p e r c e n t a s e  of  t o t a l  s o v e r n m e n t  r e v e n u e .  The c o s t  

of  a s e t t l e m e n t  t h a t  i s  a b s o r b e d  by l o c a l  t a x p a y e r s  ~ d e c l i n e  as  t h e  

percentase of total revenues from state and federal sources increase. 

Elected officials in governments that receive a siEnificant amount of 

outside revenue me7 be ~ble to prevent strikes by making concessions they 

would be unmrilling t o  make i f  they had to finance them ~ith o n l y  local 

revenues-and face ~axpayer opposition to the concessions. The result 

s h o u l d  be fewer  s ~ r l k e s  i n  sovernnw-uts  h e a v i l y  s u b s i d i z e d  by r e v e n u e s  

from outside sources. 

The bargalnln~ unit variable in our equation ~ras the percantase of 

employees in the government who belonged to the union in year t - I. 

Unions are more likely to undertake a strike that is supported by the 

r a n k  and file. In the public sector where the union shop is unc~on, 

the union membership is a reasonable proxy for rank-and-file support. 

The effect of co--tunic 7 size and bar~alnln~ unit size ~as measured 

using a set of dummy variables correspondin8 to different student 

enrollment or co--unity population ranges. It is hypothesized that 

strikes will be more frequent in larser communities because it is more 

difficult for the employer to replace a l a r g e  workforce. Given the 
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sLTatlfica~ion of the analysis by occupational groups, student enrollmeut 

or communi~7 size also ~_flects the impact of bargainlng ,rnit slze on 

strikes. The ~ollowlng popular.lon figures were ~sed in construc1:Ing this 

variable for ~he municipal govermaent sample: population < 10,000--small; 

population 10,000-25,000~dium; population • 25,000--1arge. The only 

information available for school districts was average enrollment figures. 

Therefore, in our analTsls of teacher strikes a durum7 variable -~as created 

to denote districts with 5,000 or more students. 

In our ~heoretlcal discussion of th~ impact of penalties aLd 

substitutes in Chapter IV, we assumed that they could be measured easily 

along a single dimension. Unfortunately, such is not the case. As 

Tables ~-i and l-Z show, the different states have a variety of penalties 

and substitutes, differing according =o tha  legality of stri~es, the 

srmndards and procedures for the authorization of injunctions, the type 

of penalties against: emploT~es and/or unions, the part7 responsible for 

enforcing ~ha penalz7, the amount of discretion available when enforcing 

ponal~les, the ~r,~. .~bi~. ty  o f  mjOdiaticrn, factfludlng, or arbitration as 

a ~ substitute, end the impact on bargalning of  other policies such 

as state e~lucatlonal requ/rements. 

We avoids4 ~ylng to measure these diverse policies across all 50 

states by cc,~flnlng our s~atlstical analysis to either five or six of ~he 

~.om the analysis sr.ates discussed in Chapters V-EX. Ravall was excluded :~ 

because the cen~'al role of ~he s~ats gcrvermnent i n  a l l  negotlatlons 

eliminated the posslbil/~7-of any independent observatiens. Wisconsin 

~as excluded from ~he analysis of teacher stTikes because fear than 

20 school districts ~e~ the sample select:ion cri~:erla e x p ~ e d  l a t e r  in 

~h.ts chapter. 
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Confining the statistical analysis to five or six states made it 

easier to identify t~ key ~ollcy ~aracteristics in each of them. 

However, b e c a u s e  the  number of  o p t i o n s  a long  each  p o l i c y  d imens ion  

f r e q u e n t l y  exceeded  t h e  uumber of  s t a t e s  i n  t h e  sample ,  w i t h  one e x c e p t i o n  

we d i d  no t  a t t e m p t  to  measure  each  key p o l i c y .  I n s t e a d  f o r  each  s t a t e  

we included a dt~ny variable which would reflect the combined effect ou 

s t r i k a s  of all p o l i c i e s  w i t h i n  t h a t  s t a t e .  We then r e l i e d  on our 

i n s t i t u t i o n a l  a n a l y s i s  and e v a l u a t i o n  of each  s t a t e ' s  p o l i c y  to  make a 

Judgment abou t  its relative e f f e c t s .  

A s t r i k e  s u b s t i t u t e  f o r  p o l i c e  and f i r e f i g h t e r s  was t h e  o n l y  c a s e  

where we measured d i r e c t l y  t he  p r e s e n c e  or  absence  of  a p o l i c y .  

the states in our sample (New York~ Pennsylvania, Wisconsin) required 

t h a t  t h e s e  d i s p u t e s  be a r b i t r a t e d  and h a l f  ( X l l i u o i s ,  I n d i a n a ,  Ohio) 

lacked any law that provided an alternative to an illegal strike. For 

these ~vo groups, a dummy variable indicating whether or not the observation 

~as covered by an arbitration law was included. 

Data Sources 

The data used to estimate the equations specified above came from 

Census of Govarmnents surveys for the years 1973 through 1976. Each year 

the U.S. Bureau of the Census gathers employment and finance data from a 

s~ratified random sample of approximately 16,000 governmental units. As 

t h e  su rvey  sample r ema ins  e s s e n t i a l l y  unchanged from y e a r  to  y e a r ,  we were 

a b l e  to  combine the  d a t a  f o r  each  o f  t h e  f o u r  y e a r s  t o  c r e a t e  a p a n e l  of  

cities in our six states for which we had employment and finance data for 

each of the years. Separate analyses were then per formed  on different 

subsets of t h i s  penal data s e t .  
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However, since we did ~ot have any information on labor relations 

or strikes for 1973 and 1976, we were =or able to use the finance and 

employment data to predict strikes, but we did usa them =o construct 

some of the Ludependent variables described earlier in this chapter and 

=o predict strikes in 1975 and 1976. However, we had data for 1975 and 

1976 on govermnent f inances ,  labor  relations, and empioymen~:, and ~hus 

were able to use strike a~tivltT in each of these years as a dependent 

variable. 

The Bureau of the Census surveys its sample of 8overnments in October 

of each year. The data on government finances and most of the labor 

relations information axe f o r  the ant.ire 12-a, onth period preceding October 

of the survey year. The emploFment and wage data, however, are the 

emploFment levels and wages paid by that government only during the month 

of October of the survey year. For the four-year period we-g~a6, the 

data periods can be smmnaxlzed as: 

October 72 October 73 October 74 October 75 Oc~.ober 76 

z~mce Decal Z~ce Datal Zln~ce and ~borlFinanc ? ~d_~b°r I 
Relations Data Relations rata 

ZmploFment EmploTmenc EmptoFment -Zmp ioFment J 
Data Da~a Data Darm 

The financial da~a for a fou~-~ period, employme~ and earnings data for 

Oc=ober of four dlffexent years, and labor relatlons information for =he 

las~ ~w~ years constltute the data base for our analysis. The t'ao 7ears 

of labor relations data, 1975 and 1976, permitted an analysis of strikes 

~or each of these years. - . . 

The values for many of the ~ependent variables in =he model were 

based on data from ~he years preceding the year for which strikes were 
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being predicted, to avoid the blas~nE ~ffect of possible slmultaneity 

bet-~een strikes in one period and the ¢alue of the Indepe~ent 

variable in the same period. 

The Census data an strike activity in the public sector in 1975 and 

1976 ~ from two principal sources. One was the self-repor~ of each 

8ove_vsmon~ in  response to a ~ork-stoppage question in the Census of 

Governments survey. The other was information that the Census Bureau 

receives from the Bureau of Labor S~atls~ics (BLS)--its Work StoppaEe 

Reports for the public sector--~hich the Census then compiles and codes 

so that they can be matched ~rlth its own finance and employment data 

from the Survey of Governments. The Bureau of the Census at~-ributes 

8Teeter reliability to the BL$ data than to the quesr.lounaire self-reports 

because some governments may report work stoppages that are due to factors 

other than a labor dispute. 

Also available was a separate strike file of teacher st.--ikas in New 

York and Pennsylvania, 2 constructed to include strlk~s during three 

consecutive school years, 1975-76, 1976-77, and 1977-78. Not only did 

this file supply an additional year of dana, but it had the added 

ad~rantage of havin8 teacher st-~ikes coded by each school year rather 

than by an October l-Septe~er 30 fiscal year. This perm/tted an 

Intez-prenatlon of the  results in the context of a typical school calendar 

rather than the U.$. govermaent's data collection schedule. For teachers, 

this difference is sIEniflcant because most teacher strikes occur in 

September .  

Each of  the  16,000 governments  su rveyed  by the  Census Bureau i s  

classified as a county, municipality, townshlp~ school districts, or 

J' 

O P 
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s p e c i a l  district. Defi~i~ious of  ~hase c a t e g o r i e s  except  f o r  the 

"special distrlc~" are obvious. A special distric~ is an indepeudenc 

unit of goveromen~: ~ha~: specializes in prov id ing  ~ particular service; 

~cansi~ au~horlt!es, housing auChorlr_ies, and sewage and ,~aste-trea~ment 

distrlc~s are examples. Our statistical analysis of strikes in six 

s~ates ~as confined ~o mun/clpaliLies, ~ownsh/ps, and school districts 

thaC responded to the surveTs for all four years (1973 to 1976) and 

c o n s i s t e n t l y  r e p o r t e d  employment mid f i nance  da ta  each yea r .  The sample 

for analysis of teacher strikes in school districts was llmi~ed to those 

districts that reported engaging in collec~ive negotiations ~rlth at least 

one group of employees. Since bargaining by non~eacher groups in school 

dist-ricts is unlikely if the ~eachers do not also barEs/n, application of 

this salec~iau crlterlou probably rasu!ts in including all d!stric'.s 

that did baz~In vlth teachers and exclud/ng most districts that did not. 

The municipal 8overnm~nc sample included all government~ thac  

conslscenr.!y reported the data each year. Because bare ~aining is generally 

less c~m~on amon 8 municipal gove~Cs than az~ng school dis~,-'icts, there 

w~re mor~ opportunities for s~rikss over union recognltlon in our 

mmmiclpal goveroz~.u~s sample; for this reason ve included reco~iClon 

strikes in the analTsls. Thus, ~he results for municipal empioTees 

reflecn the affects of s~ate p o l i c y  on bo~h firsC-concrac~ or recognlt!on 

strikes and scrlkas in established relationships, while the teacher strike 

results are for strikes in only established ba~gain/.ug relationsh/ps. 

In d e C ~ g  vhat our units of observation ,~culd be, we had t~o 

choices: ~o ~Tea~ each Ecrvel-mnenE as a sin~e observation, or to ~reac 

a p a r u / o u l a r  functional area  or b~u:gain~g u n i t  v i t b / n  a government as  
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an o b s e r v a t i o n .  In t he  former  c a s e ,  t h e  dependent  v a r i a b l e  vou ld  be 

v h e t h e r  or  "not a s t r i k e  o c c u r r e d  i n  a governnmnt i n  y e a r  t .  In  t he  

l a t t e r ,  an e q u a t i o n  v o u l d  be e s t i m a t e d  f o r  each  f u n c t i o n a l  a r e a  a c r o s s  

a see of  govermn~Cs  of  a p a r t i c u l a r  t y p e ,  and t h e  dependen t  v a z ~ a b l e  

~n~id be v h e t h a r  o r  no t  employees  i n  t h a t  a r e a  or  b a r g ~ g  u n i t  s t r u c k  

t h o s e  governments .  Th is  app roach  has  t he  advan t age  of ~ ' . ' o~ i~g  us t o  

~ - ~ i n e  c o n f l i c t  on an o c c u p a - J . ~ a l  l e v e l  a n d - ~ d e n t ~ 7  the  ~ - , c t  of  

d i f f e r e n c e s  a c r o s s  o c c u p a t i o n s  or  baz3a:l,n~g u n i t s .  From the  s t a n d p o l u ~  

of policy evaluation, this advantaEe is important, because ~rlt~ a 

particular state different laws that presumably have an impact on strikes 

may cover  d i f f e r e n t  g roups  o f  p u b l i c  emp loyees .  Because of  t h i s  a d v a n t a g e ,  

chose  to m~lyze p a r t i c u l a r  g o v e r ~ n e n t a l  f u n c t i o n s  o r  o c c u p a t i o n s  

s e p a r a t e l y .  For  s c h o o l  d i s t ~ c i c t s ,  o n l y  t e a c h e r  s ~ k ~ s  ~ r e  p r e d i c t ~ d .  

-For ~ t m l c l p ~ l i t i e s ,  ve d i v i d e d  the sample i n t o  three groups and couducted  

s e p a r a t e  s t r l k e  a n a l y s e s  f o r  f i r e f l g h t e r s ,  p o l i c e ,  and a l l  o t h e r  m u n i c i p a l  

employees. While 1:his las t  c a t ~ g o r y  includes a number of d~.ffer~nt 

occupations, in t h e  t h r e e  s t a t e s  t h a t  r e q u i r e  arbitration of pol ice and 

firefiEh~er disputes, all employees in the "other" category were covered 

by a s inF,  l e  l a ~ I s l a t l v e  or  common l a y  p o l i c y .  Th i s  breakdown p e r m i t t e d  

us to do a ~eparate m~lysls of each law in each state. We also 

established separate categories for police and flrefighters because not 

all ~mnlclpalltles had i~_1-tlme employees in each categorT. T~/us, the 

sample sizes for these t~o groups  v a r i e d  becsu~e municipalities ~Ithout 

employees perform/hE these functions ~ere excluded from the analysis. 

The sample sizes that resulted after ~s applied our selection criteria 

are stmmmrized in Table X-l. Note that ~m have no teacher sample for 

- j  
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Tab le  X-1 

Sample Slge B r e a k d o ~  b~v 
- - O c c u p a t i o n  and S t a t e  

S t a t e  

I l l i n o i s  IndJana  Hey York Ohio Penn~y lvan i~  Uiaconu in  T o t a l  
Occupa t lpn  i ~ 

Teacheru  108 128 264 172' 293 0 965 

H o n u n l f o r m H u n t c t p a l  
'Employeee 102 80 176 133 135 53 679 

P o l i c e  92 75 122 125 122 53 589 

Y t r e f l s h t e r e  72 56 60 89 48 43 368 

t ~  
t ~  
i-= 

!. 
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Wisconsin. Although teacher bargaining is almost um/versal in the 

sr.ate, only ten districts met the cons=taints described-~bove because 

of inconsistent reporting of information from year to year by Wisconsin 

school districts. If local property taxes varied by more than 75 percent 

from one year to the next, or if teacher employment varied by more than 

50 percent from one year to r.he next, the observation was excluded from 

the analysis. For reasons we have yet to identify, ~hls eliminated most 

districts from the sample. So few remained that we decided to drop 

Wisconsin from the analysis of teacher strikes, thus reducing the school 

district sample to a total of 965 observations. 

y 

Statls~ical Procedures " ,  
I 

The dependen t  v a r i a b l e  of  ~ n t e r e s t  ~n t h l s  s t u d y  i s  t h e  o c c u r r e n c e  j 

- of s t r i k e s  by p u b l i c  s e c t o r  employees .  ~ r  measure  was a z e r o - o n e  dummy 

variable indicating whether or not a strike occurred in period t. Two 

estlmatlou problems a r e  encountered if the traditional ordinary least 

squares (OLS) procedure is used to predict strikes. First, because the 

lower bound of ~he dependent variable is 0 end the upper bound is I, 

the estimation technique must not yield predicted values outside the 

0-I range. If OLS is used in ~/~Ls analysis, it is quite possible that 

predicted strlke probabilities misht be less than 0 for many observations 

because for the vast majority of the~ there were no strikes. The second 

problem ~rlth using OLS when the depeudent variable is bounded is that the 

error term is heteroskedastic, leading to biased standard errors and 

making it impossible to determ/ne the statistical significance of individual 

coefficients. - " 
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We overcame the shortcomings of OLS by ~,-:Imatin8 each strike 

equation usln8 a loEistlc function. The !oEi= model provides esclma=es 

of the probability of a strike glven values on a set of independent 

variables. This relationship is expressed as: 

BX i + Ui) 
STRIKE i = i/(I + e 

Where S ~  is the p r o b a b i / - t t 7  of a scri~ in gove~ £: X is ~he 

vector of independent variables described earlier for the i observation; 

and B is a vector of p~rameuer values ~hat corTespond to the ~ndependenc 

variables. 

This lo~i~ equation was assumod to describe the rela~icush/p be~-~een 

str~ probabilities and tho Independen~ variables. The coefficients (B) 

in the equation ~e estimated using ~ ~ likelihood ~e=hnique 

~ich, by definition9 ~x/mizeS the p r o b a b i l i t y  of correc~-!Y classifying 

strik8 and uo-st~ observations conditiouai on the values of XSo .'he 

coefficien~ e~im~tes ~re ~hen used ~o calculate the proba~ii!~-7 of a 

work stoppaBe given certain X values by simply solvi~8 the estimated logi~ 

equa~on for 5~. 

m 
g 

J 

$~atistical Results of ~he Impact of Penal~ies 
and Substlt'utes in Six $cates 

theoretical discussion a n d  . .he institutional anal7ses o£ s ~ : r ' ! k e s  

in ~ six states surest thal: strike penalties and substitutes do have 

an i~pact on strike probabilities, The statistical evidence :ha~ coufirms 

~hasa hypotheses and any quallfica~ions on the statistical results are 

• presented in ~hls s a c = i o n . -  

We concentrate ou b~ r_he Io8i= estimates translate into strike 

probabilities under d~Ifferen= policies in different states by using these 
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e s t i m a t e s  to c a l c u l a t e  the -predic ted s t r i k e  p r o b a b i l i t i e s  f o r  a ~ / p i c a l  

observarzLou under each p o l i c y  i n  each s~a te .  For each sample a t y p i c a l  

observatiou is defined as a govez'nment whose values for the independent 

variables equ~l the sample means or medians.  To facilitate our emphasis 

on the differences in strike probabil/ties across states and under 

different policies, ~e have minimized our discussion of the results 

for the other variables in the model. We have also put some of the 

estimated loglt equations in Appendix tables rather than in the body of 

the  c h a p t e r .  

Our results are presented in three sections, the first of which is 

the five-state analysis of teacher strikes. In the second section are 

~he results for strikes by municipal employees outside of protectlve-servlce 

occupations. These ~wo sections provide an evaluation of the effects on 

st~s of different kinds of strike penalties and the availabil/ty of 

factfindlng. In the third section we present our analysis of firefighter 

end pollc~ s~zlkes. Although str~kes by these employees ~re illegal 

In all six states and in some cases there v e r e  statutory penalties for 

s t r l k / n g ,  the  a l t e r n a t i v e  of compulsory a r b i t r a t i o n  was a v a i l a b l e  to  them 

on ly  in  Ne~ York, Pennsy lvan i a ,  and Wisconsin dur ing  the pe r iod  under 

s~udy. The other three states had no collective bargaining legislation 

designed to prevent police and fireflghter strikes. The comparison of 

the stzike experience in the ~ groups of states permits an evaluation 

of ~he impact of luterest arbitration on strikes when compared to a no-law 

b 

h" 4 
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Teacher S E~lkes 

As desc r i bed  e a r l i e r ,  ~be bas i c  model used ~o ana l yze  ~eacher sc-~i~es 

Luclude4 measures of  school d/st-Fief size, chanses in proper~7 taxes, 

wases , and emplo~ent in the pTevious period, unionization, and state 

aid as ~ as a set of s~ate dummies. These variables were included in 

logit equatlons to ex~laln strikes over a ~ or three-year time period. 

In the analTsis of stri~as in Illinois, Indiana, New York, Ohio, 

an4 PennsTlvania, the dependent variable was the occur rence  oE a strike 

durin8 the Z4-month period from October i, 1974, to September 30, 1976. 3 

F o r  part of the analysis, th/s 24-~mth period ~-as divided into ~wo 

12-~outh perlods--hereaftar ~fe~ Co as 1975 and 1976. 

in addltlon ~ the striba data from the Census tapes, we also had 

a file of s~ate-agenc7 data for New York and pennsylvania for the 

197~-75, 1975-76, and 1976-77 school years. Since ~hese two s~ates ate 

at o~posite ends of a continuum of policies for dealin8 wi=h public sector 

~ s ,  the cousCTuctlon of a strlka file that ~llo~d a cc=pa~_sou of 

sCrlk~s in these ~a~ s~ates for several consecutive school 7ears is 

i~or~ant. 

Tables X-Z aria X-3 show the logic results for teacher scribes in 1975. 

and 1976. Even thoush ~he equations w~re slmilarl7 ~pecified, the 

coefflcients chansed dramatics/17 from Que ~_ar to the uext. Nevertheless, 

,~s~ of the sisns are in the axpecte~ direction. The variables .~-!th 

unexpec~e~ sisns were emploTm~nt changes in ~he 1975 equation and proper~7 

~ax chanses, state aid, and ~loTmeut changes from 1974 CO ~975 in the 

1976 equal_ion. Even with ~hese un~cced ~sults, Ehe analysis is 

8enerally consistent ~i~h the h~otbesis t h = t  strikes o c c u r  i n  large 
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TABLE .X-2 

Logic EscimaCes of Teacher Strikes 

In Five Staces~ 1975 

j 

D 

Va.~iable 

CONSTANT -5. 63654 
(3.8955) 

SIZE (Students ~_ 5000) .79918 
(2. 7596) 

~. PROPT~ 73.74 .59793 
(.9193) 

STA!~ AID Z -1.38281 
(.9331) 

UNIONIZATION 2.40571 
(. 9445) 

EMPLOY73°74 .03290 
( .0207)  

WAGES73-74 -4. 72802 
(2.855l) 

WAGES 74 .00088 
(. 7817) 

Variable 

ILLINOIS 1.18810 
(2.1180) 

DID~ .20189 
(.2817) 

OHI0 .70825 
(I.0909) 

PENNSYLVANIA i. 35613 
(2.7205) 

"4 

Numbers in parentheses are equal Co the absolute value of ~he coefficienc 
divided by the standard error. 

N o 965 

Cbl Square = 45.228 

8 
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TA2K~ X-3 

Lo~ir Estimates of Teacher Strikes 

in Five States, i976 

Var!ab le 

c ONS'LU~ - 5 . 7 ~ 7 2  
( 3 . 0 7 9 8 )  

SY.ZZ(Studencs ~_ 5000) 1.30484 
(3.5858) 

PROP"LAX 73-7~ -. ~,0~67 
(.3t~) 

.-, PROP~.AX7l,.75 -2. 71853 
(1.8368) 

ST.~I'E A~D Z 3.53766 
(2.5739) 

L~CN ZZAIqON .93965 
(. 9239) 

& L~PLY73.74 -4.31717 
(1.7827) 

t~ EMPLYT~.. 75 2. 0625A 
(. 9094) 

-.&1654 
r, WAGES 73,7~ (. 2762) 

'" '~IAGES 74.-75 -3.1856& 
(1.5586) 

WAGES 75 .0009~ 

Varlab le 

ILLL~OIS 2. IIA90 
(2. t828) 

L~D LtNA i. 20922 
(t.o3~6) 

OWTO 2.08969 
(1.9999) 

p E ~  ~L7ANL~ 3 • 0802 7 
(3.5270) 

% 

Numbers in parentheses are equal to the absolute value of the coe/ficlen~ 
d iv ided  by ~he s~andard e r r o r .  

= 965 

Chl $quar~ - 79. 537 

• / 
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unionized school dlstriccs =hat have experienced relatively little 

recent wage growth. 

The coefficients on the state dummies are consistent wlth the 

model In Chapter IV and the institutlcmal emalysis of each state. The 

positive coefficients on four of the state dummies imply that strikes 

axe more f r e q u e n t  i n  I l l i n o i s ,  I n d i a n a ,  Ohio,  ~nd P e n n s y l v a n i a  r e l a t i v e  

to  New York which has  r~e most p u n i t i v e  s t r i k e  p e n a l t i e s .  A~ c c m v a n t i o u a l  

levels of significance (.05), each of the state dummies e x c e p t  I n d i a n a  

is statistically different from New York. Note also that strikes a r e  
faULt 

most frequent In Pennsylvania where teachers have a limited ~ right 

~o strihe. 

Because of the functional form of the logit model, the coefficients 

in Tables X-2 and X-3 are not directly interpreted as strike probabilities. 

In order to interpret the coefficients on the state dummies, t h e  loglt 

model was evaluated at the overall sample means for all variables except 

the  s t a t e  dummies. The impac t  of  each  s t a t e  p o l i c y  was then  measured by 

s e t t i n g  one of  the  s t a t e  dummies e q u a l  to  1 and a l l  o t h e r  du~n les  e q u a l  

to 0. The results of ~ exercise are shown in the firs~ tvo col,--ns 

of Table X-4. Each figure corresponds to the probability of a st-rlke for 

an "average" school dlstrlct in a partlcula~ state during either 1975 or 

1976. 4 

The descending rank order of the five states for both years by 

probability of a strlke is: Pennsylvania, Illinois, Ohio, Indiana, and 

New York. Thls ordering supports the hypothesis that state policy toward 

teacher strikes has a major impact on strike probabilitles. New York 

end Pennsylvania, which clearly reflect the t~¢o ~ e s  of a public policy 

~ J 

=@ 

~4 
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TABLE X-4 

Teacher Strike Probabilities 

E v a l u a c e d  At SamDle Means 

Lll ino:l.s .0576391 .0166485 

.0223045 .0067979 

Sew YorM .0183 017 .0020384 

Ohio .0364726 .0162408 

Pennsylvania .0674738 .042563 

6 b 1975 a 1976 a 197 5-7  
Dist-A-Ic~s < Dis~TicCs _~ 
5000 s~udp~nCs 5000 students 

.05561769 .318601 

. 02573524  .0605345  

• 0295672 .0377 642 

.04503428 .0%7352 

. 11756104  . 3220076  

C . 

a° T h e s e  e s t i m a t e s  wa re  b a s e d  on  t h e  l o s i c  e s t i m a t e s  f rom t h e  
pooled five s l a t e  sample. These e s t i m a t e s  are shown in 
Table X-2 and  X-3. 

b .  T h e s e  e s t i m a t e s  .ve~e  b a s e d  o n  t h e  l o g i c  esc ima~-es  ~ h e r e  a 
s e p a r a t e  l o s i C  e q u a t i o n  was e s t i m a t e d  f o r  e a c h  s t a t e .  ____ 

• - ~ +  - - c = a ~  ~ e  ~ = ~  ~ T ~  ~ 1 _  ~ = ~ +  ~ ' 5 . _ _  

B 

% 
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@ 
cont~umnn,  h a v e ,  r e s p e c t i v e l y ,  ehe  l o ~ s t  and h i g h e s t  s t r i k e  p r o b a b ~ " t i e s .  

Under I n d i a n a ' s  law rJ~a¢ i n c l u d e s  f a c ~ i n d i n g  and p r o ~ L b l t s  payment  f n r  

days  t h a t  a r e  r e s c h ~ u l e d ,  t h e  p r z d i c t e d  s t r i k e  p r o b a b i ~ L t y  i s  

g r e a t e r  t h a n  New Y o r k ' s  bu t  l e s s  t h a n  t h e  p r o b a b ~ l l t i e s  i n  t h e  o t h e r  
h 4 

t h r e e  s t a t e s .  However ,  t h e  d i f f e r e n c e  be tween  New York and I n d i a n a  i s  

n o t  s c a t i s t l c a l l y  s i g n i f i c a n t .  7 .  Ohio and T I l ~ o ~ s  where  s t r i ~ e s  a r e  

i l l e g a l  b u t  p e n a l t i e s  a r e  i n f r e q u e n t l y  imposed ,  s t r i k e s  a r e  more l i k e l y  

e/urn in  New York or  I n d i a n a  where  p e n a l t i e s  a r e  imposed ,  b u t  l e s s  l i k e l y  

t h a n  iu  P e n n s y l v a n i a  where  t h e r e  i s  a l e g a l  r i g h t  t o  s t r i k e .  

While  t h e  r a n k  o r d e r  o f  s t a t e s  by s t r i k e  p r o b a b i l i t i e s  was i d e n t i c a l  

i n  1975 and 1976,  ~ h e r e  were  f e w e r  s t r i k e s  i n  1976 t h a n  in  1975. S ~ ! k e  

probabilities in 1976 declined from the 1975 level by a~ounts ranging 

from ~0!545 in Indiana t o  .0408 in Illinois. However ,  because the strike --~ 

probability in all of the states was sma/l, these decreases frequently 

correspond to very large percentage changes in strike probabilitias. 

For example, in New York the StTike probability declined by a factor of 

almost i0 he~ween 1975 and 1976. Such sizable shifts vithin states 

across years makes a comparison of the quantitative differences in strike 

pEobabi!/ties between states v e r y  difficult. The extreme example of this 

problem occurs when comparing New York and Pennsylvania: in 1975 strikes 

were about 3.7 rimes more likely in Pennsylvania, but in 1976 the 

difference corresponds to  a factor of almost 21. These results suggest 

the the impact of a state policy varies siEnificantly from year to 
B 

year. Despite the with/n-srmte variation, the results are c o n s i s t e n t  

~rlth the hypothesis that state policies toward strikes do have an impact 
-'-a 

on strike probabillr_les. 
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The strike probabili=les shown in the first two columns of Table X-4 

assume =ha,-. the impact of the other independent variables are the same 

across each of the states. Th/s assumption may be invalid because state 

policies toward strikes may be interacting with some of the other 

variables to determine the probability of a strike. For example, the 

impact of previous wage changes on st=ikas may depeud on the costs of ~ 

strike to teachers, an4 they may strike where the costs are less even 

thoush they bad recently received rela=ively high wage increases. On 

the other hand, a significant erosion of real income may have to occur 

before teachers are rill/hE to strik~ in a state where penalties are 

substantial. To allow for this possibility, a separate iogit equation 

~ne estimated for each state in which the dependent variable was ,~hcther 

~-~ not at least one strike occurred over the t~Fo-ye~r period. Strike 

probabilities from these estimates (showu in Appendix Tables AX-I to 

AX-5) and the mean value~ for the independent variables from tLe entire 

flveostate sample ware used to compute strike probabilities for each 

statOo These estimates appear in the third column of Table X-4. 

Because ~o years of strike data were combined, these figures refer 

to the probability of at least one strike in 1975-76. The major 

substantive difference between these estimates and those shown in the 

first two columns of the =able is that Indiana has a slightly !O~T 

strike probability than New York for small districts (student < 5000). 

About 65 percent of the districts in the sample were in the "samll" 

category.  

The predicted s t r i k e . p r o b a b ~ i t i e s  increased in a l l  f i v e  states fo r  

the large d i s t r i c t s  (studeut >_ 5000); these p~obabi l i= ies  are shown in  

the last column of Table X-4. In Pennsylvania, large districts were 
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three times more Likely than the small dlstricts to experience a srr.lke, 

and in Lllinols and Ohio the in~_ases-ware by a factor of two sn.d five, 

res~ectlvely. Although only Indiana and New York shift positions in the ,, 

rank order of the probability of strikes i= large districts, the dlff,:rences 

in the probabilities between the states changed significantly. 

The results smsmarized in Table X-4 are based on strike data from ", 
l 

the Census of Governments data tapes. The year-by-year estimates using 

~he data" file constructed from the New York and Pennsylvania state strike 

data are similar to those reported earlier and are shown in Tables X-5 

through X-7. The coefficients change sign/ficantly from year to year, 

but across all three years the probability of a strike was significantly 

Io~er in New York than in Pennsylvania. The estimated probability of 

• a s~rike in the two states, using the mean values of the independent 

variables for both states, are shown in Table X-8. In1975--76 strikes 

~ere 25 percent less likely in New York, and in 1975-77 and 1977-78 

the difference increased to a facto__._.~r of about 61 and 25, respectively. 

When the strike experiences for the three-year period were combined 

and a separate loglt equation was estimated for each state, we obtained 

the results displayed in Table AX-6 and AX-7. These estimates translate 

into the probabilities shown in the last two columns of Table X-8 for 

small and large districts. In Pennsylvania there was an almost 19 percent 

chance that a small school district would experience at least one strike, 

whereas in New York there was less than a 3 percent chance. Among large 

districts the probability of at least one strike more than doubled in 

Pennsylvania and almost doubled in New York. 

,i" 

J 
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T.ABLE X-5 

Lo~-ic Ese(maces of Teacher Strikes 
In  New York and PennsyLvania  r 

£975-76 School Year 

Var~ ab i e 

CONSTANT 

Estimates 

-5.96466 
(3. 6383) 

SZZ~($~udeuts • 5000) .57906 
- (1.5436) 

~.3931.3 A PROFTX73.74 
( .939~) 

sza Iz  a .~  ~ -~.o7~6o 
( .9218) 

UN'~ON~T'~0N 3.65159 
(2.580t) 

~.2~. .Y73.74 .13629 
( .0622) 

N ~ S 7 3 - 7 4  -1.44568 
( .7756) 

WAGE274 .00116 
( .8272)  

YOKK "1"r'~8292 
(2.~342) 

Numbers i n  p a r e n t h e s e s  a re  equa l  Co the a b s o l u t e  
va lue  of  ~he c o e f f i c i e n t  d i v i d e d  by the  s t a n d a r d  
e E T O ~ .  

N - 5 5 7  

Chi Square - 21.1-81 

D 

. _ _ J  
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TA31~ X-6 

Lo~it Estimates of Teacher Strikes 
In New York and Pennsylvania, 

1976-77 School Year 

Variables Es t imates  

CONSTANT 2. 99936 
( i .  6639) 

SIZE (Student.s _> 5000) 1.57928 
(3.3075) 

pEOn73.74 -I. 14384 
(.5549) 

• 2924 
PE~74"75 (. 1335) 

AID ~ -5.82424 
(3.1133) 

UNION~Iq ON - .45537 
( .4278)  

A EMPLY73_74 -1 .  74270 
(.548S) 

E~Y74.75 -4.27039 
(i. 05A7) 

A WAGES73.74 -4.16420 
(1.3893) 

A WAGES74.75 -4. 98068 
(1.5748) 

WAGES 75 .00312 
(1.5637) 

NEW YORK -4. 201.57 
(3. 1807) 

Numbers in parentheses are equal to the absolute 
value of the coefficient divided by the standard 

eETOT. 

N - 557 

Ch£ Square = $6.458 
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TABLE X-7 

Loci= Estimates of Teacher Strikes 
Y.n New York and Pennsylvania, 

1977-78 School Year 

Variable Esclmacea 

CONSTANT 5.26811 
(2.0733) 

SZZZ(Scudencs ~ 5000) .29096 
(.4842) 

- .  59448 
?ROF~76"" 75 (.  1966) 

PROF~75_76 -.01817 
(.0062) 

ST.ATE AiD % -.05A36 
(.0299) 

U~qC~7331~ON" 1.16357 
( .63369) 

~ZMPLY74.75 2.39897 
( .6026) 

i~LY75.76 -5.3309~ 
(1.3037) 

~t WAGES74.75 °2.45714 
( .$369) 

WA~S 75-76 - .  28620 
(.  10260 

WAGES76 .00123 
(.51148) 

,NEW YORK -3.25242 
(2.3302) 

Numbers ~n parentheses are equal co the absolute 
value of the coefflciencs divided by the standard 

erTor .  

N ° 557 

Chi Square = 1 8 . 7 . 9 8  

_J 
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Teacher S6rike Probabilities in New Yor k 

And PemnsTlvau/a ~ 1975-77 

Pooled State Estimates 

School Year 

1975-76 a 1976-77 a 1977-78 a 1975-785 

Dis~Ic=s < 
5000 s~udents 

New York o 0653373 .0013 9956  .0018533 .02608192 

Pmmsy lvan~ .0826776 .08559643 .0458029 .18651585 

Districts > 
5000 st 'uden~s 

.0508588 

.4132236 

b 
P 

m m 

a. 

b. 

These estimates were based on the logit estimates from the two state 
pooled samp. le. These estimates are shown in Tables X-5 through X-7. 

These estimates are based on separate logit estimates for each state. 
These estimates are shown in Table AX-6 and AX-7. 

9 

Q 
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Strikes by Non, m~ocmed ;Municipal Employees 

The statls~Ical analysis of strikes by public employees ,~nG are 

aelther teachers, police, nor flreflgh~e=s is ~ o v ~ : a a t  ao~ only for 

its own sake, buC because the let:or three Eroups  are often accorded 

unique ~reatment under s~ate law and the results of an analysis of their 

experience ~ay n o t  8enerallze to other public employees. For e~ample, 

teache~ s~rlks costs aze heavily influenced by sta~e school aid and 

m/m/mum ~aaching-day requirements -Wnlch may allow teachers t o  be paid 

eventually for some of the days they are on strike. Except in New YorM, 

payment for rescheduled school days ~xceeds the penalties that are likely 

to b~ assessed for stzd-king illegally. This means ~hat state educational 

policy may dwarf the i:~act on s~rlkes of the penalties in state 

bargaining legislation. Mosn other pub l i c  employees, however, are noC 

in occupations which allow ~hem t:O w~rk and receive pay for "make-up" 

days. Therefore, the costs of a st-:ike are considerable greeter for 

~hem and the Impec~ of bargalnlu8 lee islatlon is also likely ~o he greater. 

The difference be~aeen ~he way "essential" public e~loyees, such 

as ?ollce and firefighters, and other mmlclpal employees are ~.-eated 

under s ta te  collective bargain ing leEislatlon also limits ~he generallzabil/~y 

of findings for ~he "essen~lal" Eroup co the nonunifozmed w~rkers. It is 

i//~ly that the Impac= of penalties is diminished in states where interest 

azblt-catlon is available. Thus, New York, where strike penalties are 

harsh, has not had fewer police and fireflghter strikes than Wisconsin 

and Pennsylvania ~here the penalties ~re iess harsh and arbitratiun is 

available. However, penalrles become a potentially more important issue 

j 
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in the strike decisions for nonuniformed municipal employees where 

interest arbitration was unavailable during the two years analyzed. 
• .o 

The logit results for nonunlformed employees are shown in 

Tables X-9 co X-10. The coefficients on each state dummy provide an 

estimate of strike probabilities in each state relative to New York. 

In 1975 only the Indiana and Illinois coefficients were significantly ' 

different from those of New York at the .05 level (one-tail test). 

T h e r e  ~ r e  no strikes in Indiana in this sample in 1975; thus the 

coefficient was negative. The positive coefficient for Illinois indicates 

that s~-~Ikas were more likely there Lhan in New York. In 1976, however, 

the state coefficients changed considerably. All ~re positive, but 

those for Wisconsin and Illinois were statistically insignificant. Since 

those state coefficients were unstable from year to year, an "average" 

two-year effect of each state's policy was obtained by predicting strikes 

Im either 1975 or 1976 (see Appendix Table AX-8). When the strike 

experience in the states are pooled, the results show significantly 

higher s~rlke probabilities in Pennsylvania, Ohio, and Lllinois compared 

to New York. The differences be~en New York and Wisconsin or Indiana 

also imply a greater chance for strikes in those states; however, the 

d/fferences a r e  no t  statistically signifl.cant. 

Table X-ll shows the estimated strike probabilities based on the 

logit estimates for nonuniformed municipal employees and the sample means. 

Over the ~wo-year period, the average sovez'oment in New York had about a 

3 percent chance of experiencing at least one strike. Although the 

probabilities in 1975 in Wisconsin and Indiana were lower than the New 

York figure, on a two-year basis New York had the low~st strike probabilit~ 

m 

m 



. . . . . . . .  : . ~ . "  . ." 

f ,  

t - . j  

Variable 

CONSTANT 

.~EDIEM 

AID 

349 

TABLE X-9 

LosiC -=sc~m~ces of Scri~s B 7 Nonunlformed 

Ci~ 7 EmploTees I 1975 

Variable 

3. ! 0213 IILLNOIS i. 29251 
(2.1707) (1. 7139) 

-1 .  04871 L'~D Z~'U~ -ZS. 09 
(l. SZlZ) (28 .09 )  

- 2 .  6998 om-o 1. z..u.3 
(2.51s9) (z.~707) 

-. 03338 PENNSTLV~,NIA .6621 
(. 01628) (.8272) 

1, 99324 WISCONSIN -. ~,710. 
(1.6324) (.3873) 

U N T O ~ O N  .25347 
(. 828 O) 

-1. 06019 
b'AEES73°74 (.5976) 

,,~LGES 7 4 -. 00061 
(.3606) 

-1.50475 
~-aLOY73-74 (1. 0015) 

N~mbecs in parentheses  are equal Co C:he absolute value of the coe_fficlenc 
d~vlde~ b7 the standard error. 

N = 679 

Co/ Square- 27.8109 
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TABLE X-10 

L_~glt Est~tes.-of Strikes B 7 Nonuniform 

Clry. Employees?-1976 
d 

Variable 

CONSTAL'F~ 

M~DIIY~ 

~ 7 3 - 7 4  

~4o75 

AID 

UN'£ONZZA~ON 

Vax£able 

-7 .7248  ,x ~2~?LOY73_74 .9200 
(3.440) (1.7].93) 

-1. 0100 ~ EMPLOY74_75 -.04303 
(1.7560) (.2339) 

-33.3].9 ILL~OT_S 1.23.7 39 
(33.3]-9) (. 9829) 

1.40450 INDIANA 2. 6949 
(. 6397) (1.8137)  

2.4199 OHIO 2. 741.1. 
(L 5712) (2. 2999) 

4.7679 PENNSYLVANIA 2.6930 
(3. 0607) (2.1764) 

.337 22 WZSCONS'IN .10316 
(. 9111) (. 0683 ) 

WAGES73_74 -]..].282 
(. 5268) 

WAGES74_75 .91405 
( .3809)  

~IAGES 75 .00239 
(1 .1785)  

Numbers in  p a r e n t h e s e s  axe equa l  ~o ~he a b s o l u t e  v a l u e  of ~he ¢ o e ~ f i ¢ i e n ~  
dzv ided  by ~he s t anda rd  e r r o r .  

N = 679 

C~L Square - 40.5753 



351 

! 

D 

TA3LE X-LI 

SCzlke Probabiiicies by Nouuuiform 
a 

Ci~ y EmploTees 

1975 1976 1975-76 

~ £ s  .1061_184 .008 6291 .1143844 

V _ n d ~  0 .03674£3 .0598578 

~ew York .0315683 .0025698 .0326633,. 

01~f.o .0901.338 .0384094 .1981087 

P e n n a y Z v a a i a  .05944 69 .03 66721 . Z384292 

Wisconsin .0.1.99464 .0028483 .0360231 

a o  These  e s c ~ a a c e s  axe  based  on t h e  l o g i c  e sC_~mc~  s h o ~  in  
TabZes X-9, X-10, AX-8 a~i  r.be s ~ a ~ _ ~ e a z ~  f o r  each of  
Che v a ~ b l e s - "  

Q 
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Another interesting finding is that st-ri~s were not siEmlflcantly more 

-likely to occur in Pemmsylvami~', where these employees have a legal 

right to strike, than in 13_LLmols and Ohio where =here is no coLlective 

bargainlng law. In fact, predicted strike probabilities were higher 

in Ohio than in Pennsylvania and only slightly lobar in Illinois than 

in Pennsylvan/a. 

These findings support the hypothesis that the New York penalties 

have reduced the number of strikes. However, the impact of the legal 

right to strike is less clear. In 1975 stz-lkes were more likely in Oh/o 

and I l l i n o i s  than  in  Pennsylvania ,"  and the  Ohio p r o b a b i l i t y  was a lmos t  

50 percent greater than the Pennsylvania figure over the two-year period. 

These results confirm our field analysis which showed that even Lhough 

strikes are illegal in llllnois and Ohio, penalties are infrequently 

imposed. Thus, as a practical matter, the costs of striking illegally 

in "these states are not significantly different from the costs of striking 

legally in Pennsylvania. 

There are some possible explanations for the lower strike probabilities 

in Indiana and Wisconsin relative to ell of the states except New York. 

In Wisconsin the political costs of striking were very high because of 

the potential impact strikes would have had on =he arbitration hills the 

unions were trying =o get the legislature =o pass at the time. Thus, 

the low st.--Ike activity in that state may reflect variables other than 

Just factfinding and the penalties in the law. Strikes also were at a very 

low level in Indiana durln8 these two years, posslhly due to the legislative 

and court battle over the bargaining law for public employees. In addition, 

w 

~ m  

l 
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as we show in Table VIII-5, "strikes becam~ far more commou in Indiana 

aft~r~ 1975-76. Thus, while =he probabili=les set forth in Table X-ll 

describe the sltn~ation dur ing  1975 and 1976, they may not be an accurate 

portrayal of more recent experience in Indiana. 

Pollce and Firefi~htar Strikes 

T.a our preceding analyses of the impact of public poi~c7 ou strlkas 

b7 ~oachers and by -ouuniiorn~d munlc/pal employees, we iacluded a dummy 

vel-lable for four of the five states because each state had a slightly 

different ~ethod of penallzlu8 employees or unions for i l l e g a l  str~-kes 

and a different: dispute settlement procedure or school aid polic7. 

For police aud fireflghters, ho-~ver, the s~a~es fall neaLiy into 

t-.-o categories. Thxee cf the~.---Ne-a York, Pennsylvania, and Wisconsln--had 

an luterest arbitration statute ,:luring ~he period from October l, 1974 

to September 30, 1976. The other thzee--lllLuois, Indiana, and Ohio-- 

did uot have a law that prov ided  a dispute settlement al=ernatlve to 

an illegal sErlke. Thus, a single dummy7 variable that assumed the value 

of 1 perm/tted a cross-section comparison of states that provided an 

arbitration procedure and states where ~here ~as no strike substitute. 

The logit results ~ this analysis for each year and occupation 

are shown in  Tables X-12 cbxough X-17. The mesacive s i g n s  on the  

arbi~atlon ~efflclen~s support the hypothesis that azbi~raLi~n reduces the 

probability of a strike. However, ~he arbitration coefflcien~ from ~he 

1975 fireiighter equation is uot si~Ifican~ a~ the .05 level, and the 

arbitration coefficient in ~he !975 police sample is a/most si~Lificant 

at the .05 level using a one-call ~est (1.632 vs. 1.545). Subject co 
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TA31~ X-12- 

L~i~ Esrlma~es of Firefi~h~er Strikes 

197_..2 

. 

Variable  Ks=£mates 

CO,~S'~LA~ -1o 78052 
(.6306) 

SMALL -27 • 097 03 
(. 00002) 

HEDI"~ - .  84425 
(.7359) 

t~ LOCT~3_74 -3 .  57727 
(1.2764) 

AID -15.16084 
(1.2764) 

UI~0hqZATION .96090 
(.7039) 

WAGES73_74 -2. 08051 
(.6021) 

L~ EI~rI-Y73_74 -4.22010 
(.5226) 

WAGES 74 -. 00041 
(.17159) 

AR31TRA~ION -2 .  25096 
(I.&t95) 

Numbers in parentheses are equal ~o the absolute 
value of ~he coefficlent divided by the sz~andard 
el'TOt o 

N-368 

Chl Square = 9.355 

B 

I 
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T~3LE X-L3 

Lo~it Estlma=es for F£refi~hter Strikes 
1976 

Variable Estimate 

CONSTANT -1.  12038 
( .3771) 

SMALL -32.22068 
(.0oooD 

MEDIUM -. I 6~.bOl 
(.0858) 

-5.21338 
~LCCSAX7~'74 (t.2088) 

-.0A967 
t~ L0CT~76..75 ( .0160)  

AID -3 .l~8236 
(.5729) 

U ' N I ~ 0 N  2.31256 
(t.4t07) 

E. ~;AGES73.7~ , -t3.09437 
(2.3S04) 

c~ WAGES74_75 -2.86436 
(t.0999) 

EMPLY73.74 5.39153 
(t.gt67) 

.41081 
E~LY74" 75 (. 1004) 

WAGES 75 -. 00218 
(.  7663) 

AEB -2.68512 
(2. 1262) 

Numbers in pare-theses are equal to the abso ].u~e 
value of r.he ¢oefflcien= divided by the standard 
eET. OE. - 

N = 368 

Cb.t. Square - 2.5.909 
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TabZe XZZ4 

Lo~i~ Esrlma~es of Firefighter St~r~kes 

1975-1976 

. , . . )  

Variable 

CONSYANT -2~16649 
(-2.452482) 

SMALL -.481401 
(-.34247) 

MEDIUM -2.0b,5883 
(-i. 779860) 

t~, LOCTAX-37 74 -3.89870 
- (-1.38527) 

AID -5.20625 
(-1.07199) 

UNIONIZATION 1.372130 
(i. 440701) 

e,, NAGE.~ 3_74 - 4 . 8 8 9 7 2 3  

( -1 .67653)  

2.980883 
WAGES 73--74 (1.614112) 

WAGES - .  00064 
74 (-.34907) 

AEB ZTRAZION -2.16649 
(-2.452482) 

Number in p a r e n t h e s e s  a re  equal ~o ~he a b s o l u t e  va lue  of  ~he 
c o e f f i c i e n t  d iv ided  by ~he s~andard e r r o r .  

N = 368 

Square - 23.7474 



-. , • . 

. . . . . . . .  . .  _ ._~..-.._..~.. . . . . .  .- _ . . . . . . . . . . . . . .  

357 

/ 

TAE~ X-L5 

~o%'iC Esclmaces of 9olice Strikes, 
197.._..~5 

d 

Q 

- ¢ 

VariabLe Estimates 

CONSTANT -4. 11848 
(1.348e) 

SMALL -Z9.86253 
(.0000t) 

MEDIUM - . 0 6 6 ~ , 5  
(.oe6t) 

-1.'-~8862 
LOCTAX73"74 (.3109) 

- 23  . " / '  702 

( 1 . 5 7 9 4 )  

UN'LON'IL%TZON - . 7 0 5 1 A  
( . 5 3 1 3 3 )  

,~. Wb.GF..$73.7 ~ -2 .55615 
( .5289 )  

EMPLY 73-74 -. 79001 
( .  ] .373)  

W~--,ES7& .0032.3 
(!.1393A) 

. - ~ s ~ I C [ N  - 2 . 7 3 A 4 7  
( ! . 6 3 i S 0 )  

Numbers In parentheses are equal co the absolute 
value of She coefflclenc divided by the scaudard 

eETOE. 

- 5 8 9  

Chi $ q ~ r e  = !2 ,534  
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TAELE X-16 

Logi~ Estimates of Police S~rikes 
197b 

Variable Es~:imane 

CONSZANT -. 36031 
(.3556) 

SMALL -33.50843 
(0000) 

MEDIUM -35.54766 
(0000) 

A LOC'L~3.74 -7.3A867 
(1.3337) 

1.973A8 A LOCTAX74.75 (.5045) 

AID -2. 19468 
(.4262) 

USZONIZAT'~ON - 1 .  0 9 5 7 6  
(. 7038) 

A WAGES73.74 .87674 
(.3304) 

A WAGES74.75 - .  90673 
(.2110) 

EMPLY73.74 -15.3266 
(2.2716) 

A EMPLY74.75 .24650 
(. 1142) 

w,~-,Es 75 - .  0 0 0 1 6  
(.0~65) 

AR31TRATION -2. 8320 
(.804t) 

Numbers in parenr.heses are equal to t;he absolute 
value of ~he coefficien~ divided by r.he standard 
eZTOE. 

N - 368 

Cb/ Square " 18.613 

.2 " 

P 
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Table X-17 

Lowlt Estimates of Police Strikes 

1975-[976 

i 
[o, 

Variable 

CONSTANT -2.61473 
(-1.291842) 

SHAI,L -30.76171 
(-.00002) 

~ E D I ~  - 1 . 2 1 7 1 6 4  
(-1.45196) 

~, LOCT.AX73_74 -3.86647O 
(-1.17471) 

AID -8.56211 
(-1.2eo98) 

17B'J:O~-Z.,'~ON -.932.1~ 
(-.976203) 

-.034600 
~'AGES73-74 (-.01564) 

D~:~.OY73__74 -7.058371 
(-1.680843) 

.WAGES74 ,00127 
(.69661) 

ARB~Z01~ - 1 . 2 4 7 8 6 4  
(-1.463844) 

Numbers in  p a r e n t h e s e s  a r e  e q u a l  ~o Che a b s o l u C a  v a l u e  o f  che 
c o e f f i c i e n t  d i v i d e d  by ~he sr .andard e r r o r .  

N - 589 

Ch'L Scpuaze .,, 19.7169 
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these qualificatious, the esr_~nates t~anslate into the strike probabilities 

f o r  an a r b i t r a t i o n  and n o - l a w  e n v l r o ~ m e ~ t  shown i n  T a b l e  X-Z8.  These  

point estimates suggest that strikes by police or firefigbters ware 

three to 15 times more ~ y  in the states without laws than in the 

~hree with arbitration statutes. 

The small number of police and firefighter s~rlkes in each of th~ 

states prevented a separate state-by-state statistical analysis of strikes 

iu the protective services. However, the record in two of the s~ates 

suggests that the availability of arbitration overshadows the impact of 

penalties. Both New York and Pennsylvania had interest arbitration 

procedures during the ~wo-year period, but the penalties for illegal 

strikes were significantly different~ Under the New York law, the 

police and firefighters and their unions ware subject to the "2 for I" 

penalty and, usually, the loss of dues check-off. In Pennsylvania, 

Ant 1/i provides for interest arbitration but does not mandate the 

penalties for illegal strikes by police, firefighters, or their unions. 

Yet, according to the Census of Governments, from October 1974 to 

September 1977 there were seven protective serv ice  strikes in New York 

and four in Pennsylvania. When these totals ere divided by the number 

of police and firefiEhter bargaining units in these states in 1977, the 

raw strike probabilities are .0197 for New York and .0092 for 

Pennsylvania. Even though these raw probabilities are based on only a 

few strikes, they do show that strikes were more frequent in the state 

~ith the harsher penalties. 

V 
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Tl31~ X-!8 

Strike Probabilicies-By Firefi~hcers 

And Poilce Uuder Arbi~zation a 

. . | 

Arbitration No Law 

Firefi~hters 

1975 .001846 .017263 

1976 .001037 .01&985 

1975-1976 .006431 .053A67 

Pollce 

1975 .000332 .005095 

1976 .00A730 .074663 

1975-!976 .01~909 .050073 

a° These estimates are evaluated at ~he sample ~eans 
use ~he io~i~ es~/am~as ~rom Tables X-12 ~hrau~h 

X-17. 
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While we do not want to attach coo much weight to the differences 

described above because we used no controls, the ca~parison of strike 

experience under arbitration in New York and Pennsylvania is in sharp 

contrast with the statistical results of strikes by teachers and nonuniformed 

municipal employees, in the two states, which showed significantly higher 

strike probabil/ties in Pennsylvania. Both states provide their employees 

in nonuniformed occupations with factfindlug as a srrlke alternative, 

but they differ in the costs of the penalties imposed when these employees 

strike. Since the same procedure is available to the parties in each 

state, much of the difference in srrike probabilities for teachers and 

nonuniformed employees must be attributed to differences in strike costs. 

The opposite result holds for police and firefighters. The similar 

strike probabilities for these ~wo groups in New York and Pennsylvania 

suggest that strike penalties have no addi~Icmal impact on strikes when 

arbitration is available. To summarize, the differences in strike 

probabilities het~een New York end Pennsylvania end w i t h i n  each state 

strongly suggest that the impact of arbitration on stri~es overshadows 

the impact  of penalties. 

Discussion of the &esults 

The sta~.Istlcal analysis of strikes across all four sets of occupations 

suppo r t  t h e  h y p o t h e s i s  t h a t  s t a t e  p o l i c y  toward s t r i 1 ~ s  has  an i m p a c t  on 

how o f t e n  p u b l i c  employees  w i l l  choose  to  s t r i k e .  Al though  no t  a l l  of  

the differences in strike frequencies across the states were statistically 

siEnlflcant, the astlmaces do add support to the conclusion that fewer 

strikes occur in an environment where harsh penalties are consls=ently 

enforced than in one where there is a legal right to strike or where 
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strikes are outlawed but the penslties against employees or unions for 

illegal strikes ace not consistently enforced. The results also show, 

however, that a policy which provides arbltraclon as a srrlka substitute 

also can be very effecclve at reducing the number of strikes by public 

employees. Although the esclnmted differences between an arbit=ation 

and a no-law envlronment were uoc always staClstically siEniflcant, in 

all cases the  predicted impact, o f  arbitration was to  reduce the posslbillt7 

of a sCrlke. 

Although we believe t h a t  the  ev idence  p r e s e n t e d  in  t h i s  c h a p t e r  

supports our conclusions about the impact of penalties and arbitration 

on scrlkes, several qualifications are in order. The strike model as 

specified was designed to  be most appropriate for predicting strikes 

during contract nesociations where the kay issues in ~i.~ute were weses 

and employment s e c u r i t y ;  thus, changes in vsges and in employment dur ing  

p r e v i o u s  p e r i o d  were inc luded  in  the  model ~o measure  the  impact  of  

Chase variables on strikes. ~er, our sc=Ike data were =or co, fined 

Co scrlkes over solely economic issues. 

The problem created by including strikes over noneconomic issues 

as  w e l l  i s  t h a t  such s t r i k e s ,  a r ~  no t  I / k e l y  to  be m e a n i n g f u l l y  p r e d i c t e d  by 

our model. A theoretically more appropriate strategy vc~id have been 

to specify a different model for each type of scrlk~ and then estimate 

the models Jointly across the sample. Not only would the statistical 

procedures have been more complicated, b u t ,  more importantly, our data 

insufficient to  test -an elaborate model of t h i s  t y p e .  Since we had 

d a t a  from on ly  five or s~ sCa'tes, the number of s t r i k e s  we were a t t e m p t i n g  
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t o  p r e d i c t  was r e l a t i v e l y  ~ i n  any  :r~ate and i n  any o c c u p a t i o n .  In  

some s t a t e s  t he  number o f  ~ t ~ _ k e s  o v e r  p a r t i c u l a r  i s s u e s  would have 

d e ~ d  t~  z e r o  i f  t he  sma l l  numbers were f u r t h e r  b roken  dawn by s t r i k e  

i s s u e s ,  ~ k l n g  the  e a r . r a t i o n  o f  a s t a t e  c o e f f i c i e n t  i n  some s t a t e s  

~ p o s s l h l e .  

Since most strikes are over econom/c issues, another alternative 

would have been to include in the sample only such strikes. Even 

though this would have been a more appropriate test of the model, it 

might not have produced unbiased parameters of the impact of state 

policies on all kluds of strikes because the different states may have 

had a different m/x of strikes by strike issues. For example, Pennsylvania 

public employees may have been more willing than New York employees to 

strike over uoneconomlc issues because strikes are less costly to 

Pennsylvania workers. If this were true, then a sample that included 

only economic strikes might underestimate the total impact of the New York/ 

Pennsylvania differences on the total number of strikes. Since we are 

interested in strikes of all types, confining the analysis to one 

particular type was rejected even though some of the parameter estimates 

for the nonstate variables or the arbitration variable may be less precise 

because noneconomlc strikes were included in the sample. 

A second limitation on our results is that we were unable to measure 

collective activity by employees that ~,~uld not he considered a strike by 

the Bureau of Labor Statistics definition. Work stoppages lasting less 

than one day, ~ork-to-rule, and picketing are all forms of protest that 

might serve as an alternative to a strike and, to be sure, some of these 

activities might be less disruptive to the employer and the public so 

that a case could be made for ignoring them. ~ ~  

P 
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if these forms of pro~es~ are substitutes for strikes, our coucluslons 

cha~ certain policies reduce stri~es does not necessaril7 mean ~ha~ 

there has been an increase in labor peace. The only evidence we have 

on ~hese alternative forms of collective action comes from the field 

interviews and suggests tha~ o~her forms of ~otex~ have been used 

infrequently and not =otlceably more often in states ,~Ith fewer strikes. 

A ".hlrd qualification of the results stems ~rom the poor predlc~Iva 

po~er of ~ha ~ d e l  i n  ~ states and rime periods. Even in cases 

where ~he some of the coefficients on the state d,-~.y variables ~are 

significant, the ~ ~  coefflcients ~re i~siEnifican~ and ma 7 have 

chansed drsmatlcall7 from one period to ~he ne.Tt. "rnese problems suggest 

that ei-_her our model is ~oorly specified or there is a large .oure!7 

~dom component to s~rlk~ behavior in same public sector Jurisdictions. 

A fcur~.h qualification stens from our selection of s~ates and ~he 

llmi~ed tim~ period for which we ba~ data. For aonuniformed employees, 

the ~olIc7 effects ~e~e captured bY state dummies whose coefficients 

were then interpreted as ind/cating the impact of the policies described 

in the chapters on each state. This empirical strategy created t-ao 

relaued problems. First, it is impossible to identify the unique impact 

on s~rikas of a specific policy ~itbln a state. For example, bow ~ucb of 

the lowa~ strik~ activity in New York should be attributed to the "2 

• for I" versus ~he dues checkoff penaltT? The conclusions reached on 

a question of ~hls kind were based on the inte.~rle~s and our 
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evaluatian of the relative costs of d/fferent penalties and not on a 

statistical result. 

The second problem created by using state dummies is that there 

may be an unmeasured state-speclfic effect that accounts for a b e ~ e n -  

state varia~-ion in the number of strikes but has nothing to do with 

public policy toward collective bargaining. In some states p~blic 

employees and their unions may, on a~zase, be less (more) m/litant than 

in other states. For example, scrlke propensities in Indiana were very 

similar to those in New York for some occupations and some years. One 

interpretation of this result ~Lght be tha t  the harsher penalties in 

New York are no more effective at preventing strikes than Indiana's 

less harsh penalties. Altez'natlvely, paz~ of the low strike activity 

in Indiana ~LEh~ he expla/ned by tha t  state's less militant unions and 

employees. If the sample were expanded to include more states, these 

hypothesis could be tested, but they cannot be scientifically evaluated 

in the present study. 

A ~s~ limitation of the study is that the strike data were 

primarily cross-sectional. Although several years of data from each 

state were utilized, all of the policy inferences were based on differences 

across states. Because none of the ~ple states changed policies during 

the time period analyzed, we were unable to compare strike experiences 

before and after a policy c h a n g e .  T h i s  means t h a t  we are not able to 

say that after New York, Pennsylvania, o r  Wisconsin passed their arbitration 

statutes, the probability of a strike in those states declined from some 

previous level. Hu~zver, we can conclude that the strike probabilities 

P 
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in thrse states without such laws, af=er controlling for =he effect of 

ocher variables thac are Likely Go influence strikes. '/nile we would 

prefer ".o be able Go .-each couclusions based on both cross-secclon and 

tlme-serles results, =his wss noC possible given ~he limited ~umber o f  

s=a=es and y~a=s included in our s~ud7. 

I . L  
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Chapter X - 

Footnotes -- 
0 

1. The ne$atlve re_latloashlp between unemployment ~ strike 

frequency has been explained by the hlgh costs of a strike to workers 
~s 

because of decreased employment oppor~mi~les during the strike and an 

increased supply of potential strike replacements that may be hired by 

the s~-Ike employer. As the aggregate results in Chapter III showed, 

this resu l t  does not ~ to apply in the public sector. Unfortunately, 

the large sample used in the analysis of s~rika actlvity in individual 

Eovernmenns did not perm/n separate measures of unemployment in each 

community because no data were available for some of the sample 

communities. 

2. The  New Yore data were compiled by the Public Employment Relat ions ~ ,  

Board, Pennsylvania 's  by the State DepacCment of Education, 

3. Wisconsin school d i s t r i c t s  werd excluded because of the small 

number of d i s t r i c t s  that  met the sample se lect iou c r i t e r i a .  

4 .  An "averase" school district was assumed t o  have an enrollment 

of less than 5000 studanns, as more then half of the dls~rlcts in the 

sample ~re of this size. 

Q 
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Chapter  

S~=~r 7 and Conclusions 

The number of strikes b7 public employees has inc.~eased substan~iall7 

over ~he past 30 years. As ~he statistical analysis in Chapter Ii! 

demonstrated, :his Erow~h in ~he absolute level of conf!ic: be~'aeen 

public en=ployer~ ana employees reFlec~s ~he impact of a number of 

social and ecouomi~ changes beyond ~he control of state pcl!cymakers. 

l'~e E~ow~h and buraaucratizatlon of ~he public sec~or~ =he ~ransformatlon 

o4 employeQ lobbying  oreanlza~ions into unions and ~hair subsequent 

Src~rch, ~.neral economic condltion8 over ~he past i0 years have 

combined to exacezba~e ':.he .~unda~.~ntol conFolccs be~een public 

e.~ployees and ~ioye~s. 

In mnn7 J~cnlon~ ~h~se force.~ hn~r.~ created --nor~ou~ :han~es 

in Ch~ process of de~ermlud~g ~'~'~kin 8 conditions for public employees. 

Prior ~o ':.Oa. introduction of collective bargaining, :he only way 

~hat public a .~ l~ 'ees  could hope ~:o improve ~helr wages and workln B 

condi=ion~ was ~hrou~h the political proc~s. ,Nov, whe~_e formal 

bargaining rela~ionshlps have been established, employee pressure 

co improve workin 8 com~:L~:Lous can be appl/~ ~broueh both ~he 

poli~i¢~l process and an ac~u~l or ~hreat~ned s~rike. 

Wi~hln ~his chan~Lng anviro~men~ many states have ~ried ~o 

fashion a policy Coward public sector bargaining and unions ~hac 

~rles to encourage bargaln/n~ if tha~ is-what "~he employees "~ish ~o 

do and ~o pra'v'~nt ,'hem from s~rik/~g. Conflict be~'~een ~bese ~oals 
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is inevitable; thus for some Jurisdictions states have adopted 

policies which further the achievement of one goal while conceding 

that the other is less Important and cannot be fully realized. 

The balance between these conflicting goals chat state 

policymakers decide upon is often determined by a state's labor 

traditions and, more importantly, by the relative political power of 

the constituencies that favor one goal over another. As we noted in 

Chapter I, sore2 states have chosen to de~y bargaining cishts to 

public employees in o r d e r  to protect the public from strikes and the 

"excessive gains" t h a t  would be achieved by unionized public employees. 

Others, most notably Pennsylvania and Rawali, have concluded chat 

mean ing fu l  employee b a r g a i n i n g  r i g h t s  can be ensured  on ly  by p r o v i d i n g  

most  employees w i th  the  r i g h t  co s t r i k e ,  t he  on ly  l i m i t a t i o n  b e i n s  
1 

chat no strike may endanger the public health, safety, or welfare. 

Most states have chosen Co fashion policies somewhere bet~ween 

",.he c~o ex t remes  d e s c r i b e d  a b o v ~  they  hope w i l l  a c h i e v e  bo th  

the  goal  o f  S r a n t i n S  b a r g a i n i n s  r i g h t s  co employees  and the  goa l  of  

p r e v e n t i n g  s c r l k e s .  One approach  has  been to  p r o h i b i t  s t r i k e s  and 

impose p e n a l t i e s  a s a i n s t  unions  a n d / o r  employees chat  v i o l a t e  t h i s  

p r o h i b i t i o n .  A 8~cond has  been Co r e q u i r e  t he  p a r t i e s  to  use  some 

type of strike substitute when they reach an impasse in their 

n~gotiations. Amon S these strike substitutes are various forms of 

Interest arbitration. Although there has been a great deal of 

controversy over arbitration as a strike substitute, some states have 

decided co experiment with it because they felt chat nonbinding 

~ispute resolution procedures such as faccfinding were ineffective. 

~le both penaltie8 and substitutes are designed to prevent strikes, 

D 
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their approaches to strike preventlon and their impact on the parties 

are very diffarenn. 

AS discussed in Chapter I'V, sn.-ike penalties are intended to 

reduce strikes b7 =~tivanlnE the union to =a~e addinional compromises. 

3ecauae all existing penalties are directed on17 an nhe union or the 

emploTees, the7 do ~on encouEage the employer to compromise; some 

• ay annually dlscourase employer co~cesslons. For this reason, soma 

s~aces have connluded ~haC the enforcement of harsh penalcies places 

a limit on :he employees' de facto risht co snrik~ chac undermines 

~he ~ioyer's Incentives to reach an asreemenc. This has Led to 

infrequent enforcemenn of penalties in some scares. O~her states 

seem co be less concerned aboun ~he impact of penalties on the par~-les ' 

incentive to reach an as~eemenn an~ more about chain havln8 a 

slgn~flcant Impact on the et-clke decisions of unlon3 and employees. 

rn th~-"-~ states harsh penalties are enforced. 

.~osc snaces than have legislaclon g r a n t i n g  barEa/nin~ rib h:s 

include a sc-.ik~ subsnltuTe in ~heir laws par~17 because of the conceru 

than s~rike pennl:les alone impose an unfair burden on the unions and 

employees ~nd partly to encourase bot___hh sides to =eke the addi~-ional 

compromises required to  ~eve .n t  a stTike. A aumbeE of s~ates have 

~:ioptad in~azes= arbinraclon as a strlke subs~i~une. An :Lmpo'~anc 

question ~s whether ~he uec benefits of usin8 arb itration are sufficienn 

to dlscourase unions fl~:m strlkins. 

The preced/.a8 discussion provides a u s e f u l  connaxc wi=hin which 

the  f i n d i n s s  of  ch i s  snud7-should  be v~J'enaed.. Our p=imary purpose ,~as 

"to evalu~ne the  o p e r a t i o n  a~ud e f f e c t i v e n e s s  of  d i f f e r e n t  p o l i c i e s  
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des igned to p reven t  s t r i k e s .  Wh i le  our  major focus  was ou the  impact  

o f  s t r i k e  p e n a l t i e s ,  the s t a t i s t i c a l  a n a l y s i s  i n c l u d e d  an e v a l u a t i o n  

of  i n t e r e s t  a r b i t r a t i o n  as  a s t r i k e  s u b s t i t u t e .  The p r i m e r 7  measure  

we used to evaluate the effectiveness of different policies ~as how 

well they prevented strikes---whether a particular polic7 '~ade a 

difference.:' As we su~arlze later in this chapter, the policies 

do appea r  to  make a d i f f e r e n c e .  Bowever ,  t h e  mere f a c t  that some 

p o l i c i e s  have a g r e a t e r  impac t  on s t r i k e s  than do o t h e r s  does  n o t  

imply that one is s u p e r i o r  to a n o t h e r .  

The v a l u e  a s s i g n e d  to  our  c o n c l u s i o n s  depends  on how i m p o r t a n t  

i t  i s  t o  p r e v e n t  s t r i k e s  r e l a t i v e  to  a c h i e v i n g  o t h e r  l e g i t i m a t e  g o a l s  

that may be inhibited by strike pemalties or substitutes. For 

example, our results show that ~here were more strikes in Pennsylvania 

where some public employees have the legal right to strike than in 

some of the other states we analyzed. This finding will probably 

come as no surprise to the informed public and pollcymakers in 

Pennsylvania because the strikes indicate that employees in that state 

are exercisin 8 a rlght that few o t h e r  public employees in the nation 

e n j o y .  I f  t h e  p a r t i e s  were n o t  e x e r c i s i n g  this r i g h t ,  one might 

l e g i t i m a t e ~ 7  q u e s t i o n  t h e  i m p o r t a n c e  of  t h e  r o l e  of t h e  s t r i k e  i n  

the collective bargainlng process. Labor, management, and policTmakers 

in Pennsylvania have collectively decided that the exercise of the 

r i g h t  to  strike is, within limits, more important than t h e  c o s t s  

imposed on the public by strikes. 

It would be improper for us in our role as researchers to conclude 

~ha~ policies are appropriate or inappropriate because our values 

either coinnide or conflict ~rlth the goals of pollcymakers in Pennsylvania 

or any other state. For this reason we have refrained from making 
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any policy recommendations based on =he results of =hls study. This 

does not mean our results ~o tot have policy Implications. ';here ,ae 

~LnE it is appropriate, Eiven our .-esul=s and =heir !im.i=acions, our 

~ r Y  includes an analysis of what is likely =o occur if s~a~es 

adopt cez'~aln of =he policies "~ evaluated. Whether ~hese outcumes 

are desirable when -maig~ed against ~he costs of =he policy is a 

~udEmen~ ~hac can only  be ~ d e  ou ~he ba~is of ~he Koa!s of each 

s~a~e am~ ~he relative ~oli~Ical power of the constituencies =ha~ 

dat~mlne ~hese goals. 

The Lm~act of St-:Ike PTohlbi~ious and Penalties ou Strikes 

Our results shaw subs~an~ml variation in the prohabi!i.'7 of a 

s~z~L~ ammng ~he s~atas tha~ prohibit them, and it appears ~ha~ =his 

variation can be explalned in psrc b 7 differences Lu the cost of the 

2 
penal~ies that are impose~ f o r  vlolatin8 ~he prohibition. This 

find/J~8 moans =hac stri~Q decisions of e~plo7ees and un!ous are 

influenned ~ore by =he ex~ecte~ costs o£ break!hE ~he law =hen by =he 

sim~le fa¢~ tha~ strikes aze illesal. However, in the case of 

~ea~hers =his conclusion about ~ulalties and prohibitions is camplicated 

by =he effects of state educational policy on s=ri~s. For police 

and fizaflghtez~, ~he avai!abi!iry of arbitration as a strike 

alternative complicates the evaluation of ~he Im~ac~ o f  penalties. 

~t =he 4.1ffer~nt results for ~eachers and for uniformed public 

employees are ao t  an v a r i a n c e  -,ri=.h ~he conclusion ~hat strike 

dQcisions are based on the expected cos~s of s~rlking versu~ tot 

s~cIEing. They ~eraly show tha~ for some occupatious, policies in 

a~dition ~o strike penalties affect expected st.-i~e costs. Because 
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of the impac= of these other s t a t e - p o l i c i e s ,  ~he resu l t s  for  teachers, 

and for police and fireflghters are su~arized in la~er sections of 

this chapter. Here we discuss ~he effect of penalEies on strikes by 

uonuniformed municipal employees. 

Before beginning o ~  evaluation, i~ is appropriate ~o mmmmrlze 

~he penalties in each of the scares. In Pennsylvania and Eawaii strikes 

by many nonunlformed municipal employees are legal provided the parties 

to the dispute exhaust the statutory settlement procedures and the 

community is not endangered. When they fall to use the whole series of 

procedureal steps specified in the law or the public health, safety, or 

welfare is endangered, a court injunction may be issued and any penaltles 

imposed are those tha~ result from the par~ies' refusing to obey ~he 

injunction. Neither of ~hese scares has included in its Judicial or 

its barga/ning law any specific mandatory penalties for contempt of an 

injuxlctlo~ against an ille~al strike. 

In Illinois and Indiana there is no bargaining legislation covering 

nouuniformed munic lpa l  employees,  s t r i k e s  a re  i l l e g a l ,  and the  on ly  

p e n a l t i e s  a re  f o r  contempt of c o u r t  f o l l o w i n g  the i s suance  of an i n j u n c t i o n .  

While most public employees in Wisconsin are covered by a b a r g a i n i n g  

law, prior to the 1977 amendments to the Municipal Employee Relations 

Act all strikes were i l l e g a l  and the penalties for v i o l a t i n g  ~he 

proh/bltlon and a subsequent Injunction were ~hose a court might assess 

for connempt. 3 Ohio is s i m i l a r  to Indiana end Lllinois in tha~ lacks 

a law grant ing bargaining rights to public employees. Rowever, the 

Ferguson Act in Ohio prohibits s~rik~s and specifies harsh penalties 

for v io lar . ing r.he prohibition: immediate discharge, and, for striking 

8 
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e m p l o y e e s  -~ho may be  r e h i r e d ,  no pay  i n c r e a s e s  a b o v e  p r e s t r i k e  l e v e l s  

f o r  one y e a r  and p r o b a t i o n a r y  s t a t u s  f o r  ~ ;o  y e a r s .  E m p l o y e r s  have  

r a r e l y  e n f o r c e d  t h e s e  p e n a l t i e s .  

~ e v  York i s  t h e  o n l y  s t a t e  i n  t h e  s a m p l e  t h a t  h a s  v e r y  s p e c i f i c  

and harsh sCrlke penalties that usually are enforced. Where ~he union is 

found Co have authorized or condoned a strike, i~ usually has to forfeit 

its dues checkoff for a period of cime specified by ~he Public Eaploymen~ 

Relations Board (PERB). In ~osC strikes employees lose the pay for 

the da~hay are on strike and are penal/zeal an additioual day's pay 

fou every strike day. The employer collects the penal~y ~one7 and 

keeps both iC and, of course, the employees' focEone "~ases. Durlns 

Cha ~ o  y e a r s  i n c l u d e d  i n  o u r  znalyei~ (1975 and 1 9 7 6 ) ,  any  employees 

~ o  s ~ u c k  a l s o  were  p l a c e d  cu p r o b e r / o n  f o r  o n e  y e a r .  S ~ - u c k  e m p l o y e r s  

a l s o  a r e  r e q u i r e d  ~o s e e k  an i n j u n c t i o n  a g a i n s t  a s t r i k e .  ' ~ L t l e  t h e y  

~yplcally do s o ,  c o u r t  injunctions that l e d  even~mll7 t o  penalties 

~or contempt occurred in only a ainorlCy of scrlkes that we analyzed. 

The  penalcies and their e n f c r c c e m e n t  i n  New York have created a 

b a ~ g a i n i u g  envirmunenC where strikes are very cosr~ly to the unions and 

employees. The only state scudled where penalties specified in,  ~he 

law ~iShc have a 8teeter effect v~uld be Ohio. If the FerEuson Law 

penal~les were enforced, Chay would be only sllghcly harsher than chose 

imposed under Ne~ York's Taylor Law. However, ~he statutory penalties 

have  s e l d o m  b e e n  e n f o r c e d  i n  O h i o .  

More ~ a simple ~lanaclon of strike frequencies in each of 

the states is required for an assessment of the impact of each of the 
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policies described above c~ the number_.of strikes in a srmte. Because 

the number of strikes is also influenced by the extent of bargaining, 

the average size of baxgalniug units, union strength in each go~ernment, 

and past improvements in working conditions, we analyzed our strike 

data statistically to determine what effect the different policies would 

have if the influe-ce of these other variables was controlled. This 

analysis was done by using the two-year strike ex~erlenee of 679 local 

governments in six of the seven survey states. No statistical analTsis 

of the strike experience in Kswali was attempted because of the state 

government's central role in all negotiations. The State of Rawaii 

is a member of the management team in most negotiations, and no cities 

in the state bargain independently under the law. 

In addition to the set of independent variables that measures the 

characteristics of each gavel-reheat, the bargaining unit, and the working 

conditions of the employees, ~he estimating equation also included a 

set of d,-~my variables measuring the combined effect of a/.l policies 

within a state on the probability of a strlke. From these estimates 

we were able to evaluate the impact of the policies in each state on 

the probability of a strike by employees in an "average" observation. 

The probabilities produced by our estimates correspond to the results 

of a conceptual experiment in which governments that are identlcal on 

all the iudependent variables except the state dummies are placed in 

each of the states and their strike experience is observed over a 

t-,~)-year ~ime period. Using our statistical esti~Rtes, the result~ 

~be]produced by this experiment are shown in the first colmsn of Table XI-I. 

J. 
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Table XI-I 

S,~.~r 7 of ~he EsEimated Strike Probabilities 
From the Lo~it Analysis Obtained From an Analysis of 

S~rlkes Over A Two-Year Period, 1975-~976 

Teachers 

Nommlformed ~nicipal Districts < Districts >_. 
Employees 5000 St'udencs 5000 Students 

lllinols o 11438 .05562 °31860 

Indlan~ .05986 o 0257¢ ~ 06053 

New York .03266 .02957 .03776 

Ohio .19811 .045 03 .094 7 4  

pennsylvania .1,386,3 .11756 .32201 

W~consin .0,3602 I~.A. N.A. 

Source: Tables X-4 and ii. 

r 

% 
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Each f igure in the column is  the estimated probab~lity t~t an average 

government would bave.experl.enced at least one stz~ be~aeen October 1, 
.. 

1974, and Septembe= 30, :976. 

The l¢.west est~aated stz-Lke probab~ity was about 3.3 percent for 

New York. The estimated probab~.lities for Wiscousin and Tndinna were 

gTeater rJ~an New York's, but not statistically different from it. 

Illinois, which lacks a bargaining law, bad a strike probability of 

about 11 percent, Pennsylvania followed at about 13 percent, and Ohio 

ha~ the highest probability~almost 20 percent. The probabilities for 

Illinois, Pennsylvania, and Ohio were statistically differ~t from the 

New York probab/liry. 

The results do not show a clear relationship be-~weeu strike 

prohibitions, penalties, and the vrobability of a strike for nonuniformed 

municipal employees. While the state with the harshest penalties 

~New York) had the lowest predicted probability, Peunsylvania (where 

there was a legal right to strike) did not have the highest probabilities. 

It is also difficult to explain the difference bet%.~en the lo~r 

probabilities for Wisconsin and Indiana and the higher ones for Illinois 

end Ohio, as all four of these states rely on the courts to penalize 

striking workers. 

Many of the differences can be explained if we examine some of the 

other policies and issues that have had an impact on strikes in these 

states. As we discussed in Chapter VIII, Wisconsin and Indiana may have 

had an unusually small number of strikes because of new bargaining 

legislation that was either pending or had recantly been passed. The 

I 

3 

./ 
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Wisconsin unions may have been concerned that a large number of strikes 

would have ha~ an u~favoz"able effect on an arbitration statute chat the7 

~ere suppor t ing  in the state leglslaCure. The permanent ,-eplacemant of 

strlk/nS teachers in Horcouville ~a7 have also had a chilling influence 

on union and employee roll/teneT. During this period in Indiana a 

~UD..'LClp ~I bz~1"~..~.~g IAW ~ras b~[.~g cha.].lenge~ In rbe COtLTtS, and the 

u~Lions may have felt that strike activity while the case was p~x:xd::L=,8 

~0u/-~ have an adverse impact on their chznces to obtain a new law if 

~:he state supre=e court eventually de~ad the 1975 law unconstitutional. 

A second lactic that explains some of the variatiou in scrlke 

activity across states is ~he level of union organ iz ing  and the employees' 

opport-~ni ty to s~cure bargaiu/.ng fishes ~hrou~h cepresentaclon elections. 

Union organ iz ing  in  Ohio end I l l i n o i s  has been extensive. ~.-eve~,  

because neither s~ate has a baz~g law, the ,m/ons frequent!7 have 

had to strlk~ Co achieve recognition in some ~uniclpallties. In 

P~nsTlvsn/a, Wisconsin, and ~ev York recognition strikes ~re rare 

duriu 8 the t~o years ~e ~nalTzed because bargaining was alread7 

~Idealn~ad and any r~-~-~ unoz@snized enployees could achieve union 

recoEniLion th~oush an election. This could expla/n "~h7 scz~-k~s were 

less frequent in ~isconsln than in Llllnois and Ohio and ~h7 strike 

probsbil . tC.les in  these latter C~o states were almost equal to or 

E~sater than the probability in Pennsylvania ~here strikes were legal. 

As the  pTecedlu8 sztalysi~ sh~m, the ~elatlonship bec'~een strike 

~malties and stl-!k~s ~as_moderated by a variety of other policies and 

events. These additional explanations ~azTant more careful investigation 

in subsequent research. Despite the differences between some o~ the 
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states, ~he results in -Table XI-I show that the prohibition of strikes 

and the imposition of harsh penalties in Ne~ York has had the effect 

of reducing the number of strikes when this experience is compared to 

that of Pennsylvania where employees have the right to strike. 

A second conclusion that can be drawn from the comparison of New 

York, Ohio, and Illinois probabilities is that the coupon law prohibition 

of strikes by the courts is I/kely to be less effective in preventin~ 

them than a legislative prohibition and the enforcement of harsh 

-penalties for violation. An important qualification on this conclusion 

is that Ohio and Illinois also lack union election procedures that 

p r o b a b l y  would  have  e l i m i n a t e d  mos t  r e c o g n i t i o n  s t r i k e s  i n  t h o s e  s t a t e s .  

I f  such  p r o c e d u r e s  had  b e e n  a v a i l a b l e ,  t h e  a v e r a g e  p r o b a b i l i t y  o f  a 

strike in these states might have been reduced, but it is unlikely that 

all of the differences would be accounted for because only about 19 

percent of the torml number of strikes during the ~ years analTzed 

in these t~o states resulted from recognition or flrst-con~rac~ disputes. 

T e a c h e r  S t r ~ _ ~ s  and S t a t e  E d u c a t i o u a l  P o l i c i e s  " 

Oue o f  t h e  m a j o r  c o n c l u s i o n s  t o  be  d r a v n  f rom ~ h i s  s t u d y  i s  t h a t  

s t a t e  e d u c a t i o n a l  p o l i c i e s  have  an i m p a c t  on s t r i k e s  t h a t  i s  a s  ~anpor~aut 

-as the strike penalties and prohibitions in bargain ing legislation. The 

influence of ~tate educational policy stems from the application of a 

m/n/mum teaching-day requirement for a school year. If schools in a 

district are closed dovn by a strike and the lost teaching days are 

rescheduled to meet the state's requirement, then the teachers ,my not 

lose any pay because of a strike. 

6 
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The rules governing the distribution of school aid co school 

d/strlcts that fail ~o meeC the m/nlmum teachlng-daY requirement ,~ill 

also affect school board barEs/n/hE docisious during a strike. If a 

district will lose i00 percent of its school aid because it fails to 

meet ~he state standard, the e~ployer's incentive to concede to union 

demands is enormous as the par~les approach =he deadline beyond which 

s ~  days cannot be rescheduled to meet the state mandate. Al~srnatively, 

the district rill experience a 'hrlndfal!," which may discourage employer 

ccncesslons, if =he dlstz'Ict will =o= lose any state aid if it does mot 

meet the teachlng-day standard. 

Where state educational policy is to prorate state aid by the number 

o~ days the dlstrlcu falls shor~ of the state requirement, the dist.-int 

will not receive state reimbursement for eorpenses that are not intuited 

becaus~ of a strike. But r3Ris policy also p~ovides the dlstl'Ic~ with 

flexlb ~i!i~7 to decide ~ot to reschedule strike days because, if it 

chooses this o~tlon, it will not lose all of its state aid. ~_o~ver, 

even under a prorated scheme, the employer's incentive to bargain will 

vary across s~hool districts according to the proprotion of ~ocal :avenue 

thaC comes f~om the state. In districts where this proprotlon is small, 

the sta~e aid they lose by-not reschedul/ng lost school days .may be 

substantially less th~n ~he money they save by tot havlng to pay teachers' 

salaries if the school days lost during a strike are not rescheduled. 

In ~hese districts a prorated state aid policy may uot encourage 

employer bar~a/n/n@. On the other hand, the potential loss of state 

aid may exceed an7 savings from a strike in districts that are heavily 

subsidized by the state, and a state's policy ~ o  prorate aid would 

strongly motivate these districts to reschedule. 



-: ... 

- . 

382 

The relatiouship bec~eea resched~led st~i~e days, state aid," and 

the incentive to either reach an agreement peacefully or end a strike 

quickly is complex. A policy which encourages or requires districts 

to reschedule s~rike days may significantly lower employees' expected 

srr/~e costs. Alternatively, the policy that gives employers some 

flexibility in reschedullng strike days may increase the incentive 

employees and unions have to reach an agreement, but decrease the 

employer incentives. 

The impact of any of the school aid policies is further complicated 

by a district's ability to hire substitute teachers and remain open 

during a strike. Where a district is unable to remain open, it must 

decide how it is going to  handle make-up days. Hnwever, if factors such 

as the s i z e  of the dist-cict and the strength of the unlon=4m the 

cummunlty permit a district to keep its schools open during a strike, 

then teachers lose the pay they wm~id have received had they not struck 

and a school discrlct may still save money if its expenses during a 

strike are less than those it normally would incuT. 

Even though all seven s~ates in our sample had minimum school-year 

requirements, the relaLionship of this requirement to strikes differed. 

In Hawaii the decision to reschedule school days lost from a strike 

had an ~ n p o ~ t  e£ fec t  on teacher strike costs. However, because 

all the schools are part o£ the single state sys~cem, this requirement 

does not have a serious impact on s~ate funding because the state 

govermnent makes the  d e c i s i o n s  on both  funding and r e s c h e d u l i u g  of 

schoo l  days missed because  of  a s t r i k e .  4 U n t i l  1977 when Wisconsin  

changed its school aid law, both Wisconsin and Ohio had similar policies 

2 
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for deal/rig vlCh the failure of districts to ~eec the m/n/mum ceachlng- 

day requlre~enC. If a dlsCrlct in either of these states failed co 

meet the requirement, the law implied chat she d/st-Flee w~uld lose all 

of its state aid. Because this loss vou!d have been catastrophic for 

any dlscrict, nose employers and unions were reluctant t o  test the 

law by mlsslnS the deadline. In these states the anly strike that the 

p a t s i e s  a l l o ~ e d  t o  p a s s  t h e  p o i n t  b e y o n d  w h i c h  ~ s ~ a t e  r e q u i r e m e n t  

c o u l d  n o t  be  met  was i n  C l e v e l a n d  i n  1980.  ~u t h i s  s t r i k e  t h e  p a r ~ i e s  

correccl7 assumed chat the7 had the pol/cical clout to convince the 

state legislature t o  extend chair school year so t h a t  the requi reanenC 

c o u l d  b e  m e c .  

~sconsin changed Its school code in 1977 to ~ake the reschedul!n~ 

of school days optional and to allow the loss o f  state aid to be prorated 

b7 the uumber of daTs a dlscrlct fell short of reaching the 180-de7 

r e q u i r e m e n t .  The i m p a c t  o f  r 3 / s  change  i s  i m p o s s i b l e  co e v a l u a t e  

b e c a u s e  iC c o i n c i d e d  ~- l th  t h e  a d o p t i o n  o~ a m e d i a c l o n - a r b i t r a c i o n  

dispute s e t t l e m e n t  p r o c e d u r e  t h a t  n o v  covers t e a c h e r s .  

Unllk~ Wiscansin and Ohio, Llllnols has had a lot of experience 

r i c h  a p o l i c y  u n d e r  v h / c h  s ~ a t e  a i d  i s  p r o r a t e d  vhen  d i s ~ r i c t s  do n o t  

~ z e c  ~he s c h o o l - y e a r  r e q u i r e = e r i C .  The s t a t e  c l o s e l y  ~ m . t c o r s  e a c h  

s t r i k e  co e n s u r e  t h a t  s ~ a t e  e d u c a ~ o n a l  s t a n d a r d s  a r e  b e i n g  ~ e t  i f  

a d i s t r i c t  r e m a / n s  open  d u r i n g  a s t r i k e .  I f  t h e s e  s t a n d a r d s  a r e  noc 

r .~t  of if a disCrlct's schools are closed by a scrlke, scats aid is 

reduced by 1/180 for each day the dlstr!c~ "~alls short o£ the 180-de7 

requirement. Although n~ preclse figures were available ou the number 

of districts in Lll//lois chat hadhad chair aid reduced, state o£ficials 
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indicated that the number was ~m~ relative to the number of districts 

~here there bad been Strlkas. 

In Indiana the quastiou of suate aid and maka-up days is dealt ~-icb 

in the bargaining law which exempts districts from the school calendar 

when they are struck. However, uo districts have taken advantage of 

this option because they typically have rema/ned open during strikes. 

For example, the Indlanspolls district, which is the largest in the 

state, remalued open for the duration of a three-~eek strike by teachers 

in 1979. 

In Pennsylvania the law requires t h a t  districts provide 180 days 

of instructions, but, during our study, about a third of the districts 

thaC experienced strikes fziled t o  satisfy this require~nent. Despite j 

this failure, none ~ras directly penalized by loss of state aid. However, 

because state aid each year is basad in part on expenses in the previous 

year, if a district saves money by closing down during a strike in one 

y e a r ,  i t s  a i d  t h e  f o l l o w i n g  y e a r  would be l owered .  Thus,  d i s t r i c t s  

may lose some state aid money i n  the year following the one in which 

they have a strike. 

In Nev York, employers have been in a position that has allowed 

them to  a v o i d  s c h e d u ~  ~ days  i f  t hey  a r e  s t r u c k  and a l s o  t o  

avoid t he  loss of s~ate aid. This has been  accomplished by a combination 

of three factors. First, most districts have been able and willing to 

remain open during a strike, thus avoiding the make-up-day issue. Their 

ability end wl/lingness t o  remain open is partially explained by the 

"2 for i" penalty in New York, as the penalty monies the district collects 
/ • 

gives ~hem the resourcas to hire substitutes, keep the schools open for .... 
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only a few days as strikes have typically been very short. Third, in 

recent years the state has passed legislation that prevents a dlstTict 

~rc, n recelvln~ less state a~ in one year than it received ~he previous 

Fear. This le~islatlon, which was desiEned to protect districts facing 

dec//nlug student enrollment, has "also prevented struck districts from 

losing scare aid because of a strike. 

The i~act of t he  diverse school aid and make-up-day policies an 

IS strikes ~m.e, difflcult to evaluate theore~Ically because policies tha~ 

lead ~o rescheduled school date reduce expected strike costs of employees 

and thus may reduce their wil/.Ingness to make concessions in order to 

prevent a strike. However, policies which do not result in make-up 

days may encourage employee concessions but 4-1scourage employer concessions. 

Despite . l :his  theoretical problem the empirical results showed that ~he 

ne t  impac t  of  t h e s e  p o l i c i e s  and the  s t r i k e  p e n a l t i e s  t h a t  a l s o  a p p l y  

to teacher s~rlkas was to reduce strike frequency ,here employee and 

union strike costs increased. The second and t,h.ird columns of Table Xi_,-i 

summarize the es~.imated stz4-/~ probabilities obtained from the !ogi~ 

results for st~rlkes over a t-~o-year period for five of the seven states. 

(Raw'all was excluded because there is only one school district in the 

state, and Wisconsin was s~cluded because very few districts conslstentl7 

r e p o r t e d  data to  ~%e Census of Governments over the Eour-year period.) 

Although many of the differences bet'~een the states were not 

s~atls~Ically siEnificant, a com~arlson of the estimated probabilities 

shows a number of important points. First, strikes ware leas~ Likely in 

~ew York where the "2 for-i" penalty is imposed and there are few 

opportunities for make-up days. Strikes were most frequent in pennsylvania 
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where they  are  l e g a l  and most s t r i k e  days are  r e schedu led .  This  f i n d i n g  

held up a c r o s s  both  l a r g e  (5000 or  more s t uden t s )  and smal l  ( l e s s  than 

5000 s tuden t s )  school  d l s ~ r l c t s .  No t i ce ,  however, t h a t  P e n n s y l v a n i a ' s  

polic7 of a legal right to strike had a far greater impact  in  small  

districts than in large districts, whereas in Ne~ York there were only 

a few more s~rikes in large districts than in ~ae small ones. This 

means that New York's ~maal~ies had only a slightly less onerous effect 

among the large districts. ~mm~er, in Pennsylvania, teachers in the 

larger districts, where they could usually close a district during a 

strike, were fax more likely to exercise their legal right to strike 

than ware teachers in the small districts. 

The finding of significant differences between the number of strikes 

In New York and Pe~nsylvania received support from the tlme-serles analysis 

of the total number of strikes in each state, although this analysis 

over time included both teacher and nonteacher strikes, the results are 

summarized here since most of ~he strikes did involve teachers. Our 

regression results show that after the "2 for I" penalty was added to 

the Taylor Law in New York in 1969, the number of strikes dropped 

signlficantly from what it would have been had the smendments not been 

enacted. This result was obtained by using the number of public sector 

strikes in the rest of the nation and a simple time trend variable to 

estimate the number of strikes t h a t  ~uld have occurred in New York 

without the amendments. A slmilar analysis showed that after Pennsylvania 

e~acted its right-to-strlke legislation, the number of strikes increased 

sl~Lf!c~n~ly. 

Y 
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A second i=porcanC conclusion can be dra~n by comparing ~he 

probabilities for Illinois,. Ohio, and Pennsylvania in Table r7-1. in 

small d/scriccs the scrlka probabilicias are similar in l~!i/nois and 

Ohio and are about half the size of ~hose in Pennsylvania. This means 

that even ~hough pena!Ules are infrequently imposed in Ohio and Tllinois, 

the sCzd_ke prohlbir.lon and aid policies in cheese states ylelded-lowe~ 

s1:rike p r o b a b i l i r . i e s  ~han t h e  p r o b a b i l i t y  in  P e m ~ y l v a n l a  ~here  soft- /ms 

are lesal and ~ p  days are ~requencly scheduled. Ho,.~aver, amon~ 

larE~ dls~ricts the differences beTaaen the states change remarkably. 

In Illinois the probability is about .32, or only sllghcly lower than 

the  ~ tT ike  probabil/ry in Pennsylvania. In Ohio, vhile the  probability 

has increased co about .i0, It is sr.ill substantially less than the 

p~obabilir7 in the other ~o s~aCes~--The s ~  p~obabili~ies for 

larEe 4!srrlccs in ~"emnsylvania and Ll//nois suggest that although the 

policies in Che~e s~ates appear to be quite different, their impact on 

s~'ik~e is very s i m i l a r .  On closer exam/xxation, however, w~ find that 

the dlfferenc~s bet'ween the state policies ou the trea~meut of strikes 

are not that Ereat. Although strikes are legal in Pennsylvania and 

i l l esa l  in Illinois, Zl//nois seldom imposes penalties. With regard to 

state aid, the  pollclaS on e n r o l l m e n t  and educational s~nd~rds in 

Ill/nois have slgnlflcantl7 reduced a large district's ability or 

wi///~gness to remain open during a strike. Thus they have had a 

Ereater effect on large districts than on the small ones because it 

is ~Ifflcult to replace a large worKforce t :~ora~,-17 to meet the state 

requlremencs. Thus, I/ke mos~ taacber-scrik e~-s in large Pennsylvan/m 
.1 
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districts, the teachers in:large Illinois llstricts are not likely :o 
ios4z 

be penalized for striklng or to ~ a siEniflcant amount of pay because 

of a strlke. 

Finally, notice that the strlk~ probabili'-ies for large districts 

are sigm.ifican~ly higher in Pennsylvania and Lllinois than in Ohio. This 

lower probahil.%ty for large distric~-s in Ohio is particularly siEnificsn~ 

because among the  nonunlfoz'med municipal employees the probability of a 

strike is ~ in Ohio than i n  Pennsylvania or  Illinois. This find/riB 

can be explained by the fact that in Ohio the schools in most districts 

have remained open during a strike so that the cost to employees of 

striking is significantly WEeater than in the other two states where 

schools are usually closed and make-up days are rescheduled. 1 

The Impact of Arbitratiou o~ Strikes 

While the statistic~ analyses of strikes by teachers and nonuniformed 

municipal employees provided an evaluation of policies that influence 

strike costs, our analysis of strikes by police and firefighters 8 ave 

us an opportunlty t o  evaluate the impact on strikes of a strike substitute. 

Unlike penalties and school aid policies that influence strikes by affecting 

the d/.rect costs of strlking, a strike substitute such as arbitration will 

reduce strikes if it is less costly than a s~rlke to the employees end 

their unions but also has the potential for achieving similaz bargaining 

outcomes. If, however, fram the union's point of view, the costs of 

arbitration are greater than the costs of a srrlke or the likely outcomes 

of the procedure are significantly inferior than those it could achieve 

by srriklug, then arbitration is likely to he an ineffective tool for 

prevent:l.~g s~rikes. 
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Three srmces in our sample---New York, Pennsylvania, and Wisconsin-- 

had compulsory interest arbiCratlon available to police and firefi~hters, 

and chree--Lllinols, I n d i a n a ,  and Oh/o--had no law specifically coverln8 

these employee ~Toups; Hawaii is excluded from this analysis. The 

statisnical comparison of s t r i k e s  in  these C-;o sets of states provided 

an estimate 0£ the impact of arbltra~-ion on strlkas relat-ive to the 

affect of no scrlke subsClcute. It is i~orcant to ~ote that the 

estimates do not compare the Impact 0£ arbitration with the effect of 

any other strike alcernatlve such as mediation and factfindlns. With 

this qualification in mind, our results showed that strikes by police 

and firefi~hters were less likely in the three states thaC provided 

arbitration. 

Ore= ~he m~o-yea¢ period analTzed,  the estimated pTobabilit7 of 

a scribe by firefighters in s~ates with arbitration ~as less than I chamce 

in i00 and sl/~hely over 5 chances in i00 in the t:hree states wlCh ~o 

strike s u b s t i t u t e .  This  ~ifference was statistically significant at 

the .05 level. The probabi//t-y of a st~ by police in states w-lth 

arbi~acion was 1.5 chances in 100 and about 5 chances in i00 in the 

states ,~l~hout amy s~acucory dispute - se tc !emenC procedure. This 

difference was scatisclcally sCgnificant bet'maen ~he .05 and .I0 level 

using a one-tall test. ~ strikes by protective service employees 

were unlikely in all six states during t h i s  ~:ime per iod ,  ~hese results 

show thac from October  1974 t hroush Septmnber 1976 the probabil/ty of 

a police or f~-xe/ighter strike was ~hree co five times ~ore likely in 

the states wichout arbitration. 
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Our estimates show that arbitration may be just as effective as -" 

strike penalties at preventing strikes. In fact, the analysis in 

Chapter X of the descriptive Census of Govermnents data for New York 

and Pennsylva~La showed ~hat t h e  impact of arbitration on strikes 

ouc~_IEhed the effect of penalties in New York. PoL%ce ~nd flrefighters 

~ho strike in that s~ate are subject to the harsh penalties described 

in earlier sectlons of t h i s  chapter, w h i l e  i n  Pennsylvania these employees 

ma_..~ be subJec~ to unspecified contempt penalties. If penalties affect 

Strikes beyond the impact of arbitration on scrlk~s, New York should 

have fewer strikes than Peunsylvania by protective service employees. 

The small number of strlkes by police and firefIEhters in cities in 

these ~ arblt~ation s~ates prevented a s~atlstlcal estimate of the ' 

probability of a strike in each of them. ~ver, the descriptive 

evidence for the entire population of police and firefiEhter barEalninE 

units in the ~ states did not sho~ hisher raw strike probabil/ties 

in PennsTlv.~nia. Frc~ Octoher 1974 t o  September 1977 there were seven 

protective servlca employee strikes in New York end four in Pennsylvania. 

Whsn these to~is are divided by the number of relevant barsainln8 units 

in each state, the probabilities are .0197 for New Yore and .0092 for 

Pennsylvania, demonstrating that arbiLTa~ion was viewed as an acceptable 

s~r-//~ alternative regardless of the presence of penalties in the law. 

The preceding conclusion stands in sharp contrast to the results 

obL~/ned for New York and Pennsylvania teachers and nonuniformed ~ 

municipal employees who, under the la~, could ~ t  the:l.r contract 

disputes to factfindlns. If factfindln8 were as effective as arbitration 

in preventin 8 strikes, then we would not expect to observe siEnlficantl7 
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d i f f e r e n t  strike p r o b a b i l i t i e s  in ~ese ~ao states f o r  these  o:h:r ... 

groups of public employees. The face ~hat ~e do observe h/~her sc.~Ike 

pzobabilltles in Pe=nsylvania (see Tabl~ r~-l) shc~s chac ~actfiudin~ 

~as not  as effective as axbitraclon in p r ~ v e n t ~ 8  strikes. While 

factfindlu 8 ~a7 have prevented some strikes lu each stats, Its effect, 

that of aTbiCrat-lon, ~ 81 nO c sufficien¢ ¢o -l¢.~Ln~ce compleca!7 

the additional dete r ren t :  tm~ac~ on_ el : t ikes of" p e n a l t i e s  and school aid 

pol/c/es. 

The Rilbc ~o Strike Hodel 

In ~h~ ea~l.ter summary sec~.~ons of ~ chapter ~e evaluated Cbe 

i ~ a c t  of  v a r i o u s  s t r i k e  ~ C i e s  an~ stt- lke subs t i t u tes .  In states 

that  have adopted r.hesz appco~ches, the policym~ke~s have concluded 

chat s t r i kes  by pubi .~ envloTees are unacceptable. This posit_Con ua7 

be Eased on • var!et"F of facto=s Luc_ludJ.~ the h i s t o r i c a l  vCev r2mc a 

~e.vament i s  soveceign and, there foze,  a set-eke by i t s  emploTees is  an 

~. l~S~t imace  chaJ-len8 e Co the  ~ v e ~ t ' s  authccCcT. Moce cecen~.17 I¢ 

baa been ac~ue4 cha t  s tT f l~s  in  ~he pub l i c  s e c t o r  are ~unda=.enca-~7 

d i f f e r e n t  from pub l ic  seccoc  s t r i k e s  and t h a t  the  cesu i~  of gTa.~ ~J~$ 

p u b l i c  e=ployees  t h e  c ~ h ~  t o  sr_~ik~ vou ld  ba to  S i r e  them an" u ~ a i =  

bar~aCniug advantage ovec. t h ~  employer anK the p u b l i c  because 1:he 

employee ~ .~ ld  be under c=emendous p o l i t i c a l  p r e s s u r e  ~o make "un reasonab le"  

concess ions  to  ~ v o ~  a sCrl/ca o~: to  end one. 

nO state allows all Fubl/~ employees Co strike, the e~periance 

i11 Hawa// and 2e=nsylvani~ is L=~s~-uc~Lve because if ~he arguments asains~ 

the legal risht ~o scrlke are va!/a, ~ha unfavorabla Im~ac= o£ sc=ikes 

should be apparent In each of ~hese states. T~ addlc¢ou co providZ:~ 
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evidence ou the impact, of a .legal strike, their experiences also 

i l l u s t r a t e  some of the p r a c t i c a l  proble=s that  policFmakers encmmter 

i n  d e t ~ 8  who may and  who may n o t  l e g a l l y  s t r i k e  s i n c e  t h e  r i g h t  

t o  s t r i k e  i s  n o t  u n l i m i t e d  i n  e i t h e r  s t a t e .  

It does not appear that legal strikes in Hawaii and Pennsylvania 

have produced the dramatic or lasting detrimental effects on public . 

services that some people have predicted. In 1977 the Governor's 

Study Commission on Public Employee RelationS in Pennsylvania held 

hearings around the state to obtain the views of the public and the 

parties on experience under Act 195, the legislation that granted the 

legal right to strike. More than i00 witnesses appeared before the 

Commission, end a summary of their testimony was prepared and published 

under the title Pennsylvania Public Sector Bar~ainin~ Issues. The 

mmanary showed that representatives of most of the key employer, employee 

public organizations expressed at least qualified support for contlnuation 

of the limited right to strike. Union spokespersons universally endorsed 

it, the only disagreement within the labor community being over whether 

or not a judge who enjoins a strike because it endenEers the public's 

health, safety, or welfare should also he required to order the parties 

to submit their dispute to arbitration. The Pennsylvania State Education 

Association endorsed this proposal, while American Federation of Teachers 

affiliates in the state testified against it. 

While employer support of the right to strike was less unanimous, 

more qualified, and less enthusiastic than the unions' position, when 

faced with a choice between the limited right to strike or arbitration, 
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most employer representatives favored the right to strike. As the 

Commission sus~ary stated: "The =estimouy Ltkewlse reveals a consensus 

~z~ang school board r~W:~sen=a~ives in opposi~io~ Co campulsor7 blnd~n~ 

arbiuratlon of iu te res~  disputes. Although critical of the !/mired 

right of educational personnel to s=r'Ika, school boa r d  representatives 

.D1~e1"ced t h e  rlgh~ to st-Flke Co arbitration. ''5 

~awali's erpe~lence is so~t similar to t,hat of Pennsylvania. 

Yet Hawaii has had a difficult time dete~minln~ who may str~.ke le~al!y, 

and it has also had problems ,~Ith i~s fireflgh~er interest arbitration 

statute. AlthauEh consideration is being ~iven to fur:her i/m/rations 

c=x th~ rlght to s~r!k~ and ".o changes Lu the arbitration statute, 

acceptance of the basic principle of the lira/ted legal risht to str~-.ke 

for mos~ emploTees still prevails. 

~Wnile th~ testimony before tl~ Pennsylvanla Commlssinn and our 

i n C ~ r v i e v s  i n  each  s~ate Rid no= reveal any exceptionally harmful o r  

Ion8 l~s~Ing effects of sErlkes under ~hls ~olic7, additional evidence 

hased on an evaluation of more concrete data would be desirable. It 

is possible that the par~les are "too close" to the strikes =o evaluate 

all the consequences. A dis~asslonate opinion a b o u t  the im~ac~ of the 

legal st"F//~ necessarily requires an :Ldea about what would have happened 

if a stl'!ke had m,~ occurred. These Judgments are likely to be difficult 

if ~he s~rlke impact is small but significant or if it is slew and 

~tlve. Therefore,  w h i l e  ~a do uot wan= to d iscount  the opin ions 

of the pazCic/pants,  co r robora t i ve  evidence on this po in t  ~rom other  

sources would be i nva luab le .  
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E e  : ~  s t r i k e  ~ e r ~ n c e  ~ ~ does no: appear to have 

e~ianBered the pub l i c  hea.lth or sa fe t y ,  i t  does L l lu~cra~e a uumber of 

difficult problems that are encountered in developing a lesal risht 

to s~Ika model. By specifying a standard Chat allows strikes only by 

~ploTe~s whose absence from their Jobs would not endanger the public's 

heal~h and sa£e~y, Rawa.tL has had to confront the difficult task of 

designating which services should be considered essential and how 

individual employees or groups of employees performing these services 

should be grouped.  

One method of dealing with thls proble~ is to  place essentlal-servlce 

employees in  s e p a r a t e  b a r g a i n i n g  u n i t s  and to prov ide  t he se  u n i t s  v i t h  

an alcernatlve to the strike. This has been done foe the firefighters 

in Hawaii and for both the police and fireflghters in Pennsylvania. But 

this alternative may be impractical for other "essential" employees 

because there may be only a few who have similar Jobs. Placing them 

in separate bargaining units w~uld result either in a large nmnber of 

very small u~its or in employees wlth dissimilar interests bein8 assigned 

to t:he ~ e  ~ - g e r  barga in ing unit. 

Hawaii has  a t t empted  to  r e s o l v e  t h i s  l~roblem by adop t ing  a procedure  

under which ~he s~ate  de te rmines  t h a t  c e r t a i n  p o s i t i o n s  a re  e s s e n t i a l  and 

~ha~ emploTees who occupy t he se  positions cannot strike legally. Bowever, 

this procedure has not been very successfully implemented. Wh41e this 

l a c k  of success cam be attributed in part to technicalities in the law 

that ~,~re addressed in 1980 legislation, a major dilemma remalns~t 

criteria should be used to determine who is "essential" and how should 

they be applied. The nature of the dilm~a was apparent in ehe 1979 

q 
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blue-collar strike. A3 the s=rlke progressed, i= became increasingly 

difficult to keep the schools clean enough for =hem =o remain open 

without the health of the students bainE endangered. On the basis 

of this threated danger to public health, some of the school Janitorial 

employees were d e t e r m i n e d  to be "essential." This decision raises t-a= 

related issues. First, the negotiations in earlier years with teachers 

seemed to ~ , ' H c a t e  t h a t  the7 could legally strike if they followed the 

~rescribed procedures set forth in the law. A court had rules that the 

1973 ~e~cher strike was illeEal becaus~ =me of the procedural steps 

hind been omitted: an impasse had been declared without a prior 

determlna~Iou that the p~r=les had bargained in good faith. 6 While =here 

has Rot been a subsequent strike to test the procedural ~quirements for 

a legal teachers' sErlka, It appears that one t h a t  was procedurally 

correct w~id not be ruled illegal b~cause it wmxld mot endanger the 

public h ~ t : t "  or  safer7. Therefore, if sometime in the .future teachers 

could legally strike and e£fectlvely close the schools~ then wh7 were 

Jan/formal services in the 1979 strike considered "essential" since in 

that c a s e . o n l y  some schools ~ould have had to  c l o s e ?  

The 1979 strike also illusrra~es the difficulty the state has 

had in determ/nlug what employees are essential to the pmbllc's h e a l t h  

and safer7. If the state designates "too many" positions as essential, 

then the impact of any strike will be so mln/mal that the right to 

snrlk~ ,,.'m~d be mean/ngless. .On the o t h e r  hand, designating "too fe~' 

posltluns as essential m.y r e s u l t  i n  the. public being endangered 

unnecessarily. The problem in decidin8 which public sector employees 
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are essential is similar to the one f~ced in the private sector in 

determining whether or not a labor dispute constitutes a national 

emergency, end it appears that ~.~ are no closer to resolving one 

problem than the other. 

The Administration of Strike Penalties 

Eesponsibility for the administration end enforcement of strike 

penalties lu the seven states in our st~dy rests vi~h either the courts, 

the struck employers, or a public employee relations board (PER3). Our 

analysis of the enforcement experiences revealed that each arrangement 

had its advantages and weaknesses. 

The state court system is the traditional Instl~utlon responsible 

for at least par~ of the enforcement of a strike proh/bi~ion in most 

strafes in the nation and in a/.l seven states in this study. Because 

the Judicial system in our society is ultimately responsible for 

de~erm/ntu8  i f  laws have been b roken  and then  imposing  eny s a n c ~ i o n s  

t h a t  may be s p e c i f i e d  in  l e $ i s l a t i o n ,  t he  c o u r t  sys tem was the  n a t u r a l  

choice for s~ates to make when delegating the responsibility for 

d e t e z ~ L n  8 if an ~11eEal strike occurred and imposing penalties for 

violation of a strike prohibition. In srmtes where the legislature 

has no policy on public sector sErlkes, the c~cu law prohibition 

agalust them prevails end its enforcement is left ~o the eqult7 powers 

of the courts. The posit_lye impact that this court role could have 

in the prevention of strikes was clearly endorsed by the 1966 Taylor 

to the Governor of New York: 'bFne first deterrent [to a strike] 

is the injunctive power of the courts. Th/s has been a potent force 
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=hrouEhout our history, and could be most effec=ively employed in 

,7 
pr~remtin~ o= :ernLtnat:L.u8 s t r i k e s  in  pub l i c  em~loT~nent. 

For a v a r l e t 7  of ~aasons the erper' Isnc~ in  the seven sta~es 

usually did no= ~ee= ~hese expec=a~!ans. We do no~ imply that cour=s 

in all cases have failed to have a slgnificant Im~ac= on strikes, but 

rather thin= any impacn saem~ ~o have be~n limited to InfluencinB the 

bargainln~ altar a s~rik~ 5eEins by their po~r P.o ex~rcise d~scre~ion 

ovur =h-- size and ~ventual dlsposi~!an o£ contempt pena!~ies. In our 

op.iui=u~ pas~ cour~ enforcem~n= o£ sc~Ik~ prohlbi~Ions has rarely 

sarved as an effac~ive strlk~ de~arren~. The s~a~isulca! evidence 

from the analysis of s~rlkes by aonunlformed employees in Chap=er .Y 

supports =h£s conclusion. The strike experience in Ohio and Illinois 

~ha~8 the courts a~e ~:1".~ on ly  ~ . ~ h ~ . ~  ~or ez~o=c:L~8 the s~rika 

prohlbi=ion showed thaC =he s=rlk~ probabilicie~ in =hose stntes w~r~ 

very similar =o the p r o b a b i l i ~ : y  ~.n p~nnsylvznla ,~here ~hase ~unicipa! 

~mploF~es had a llmi~ed ~i~ht t o  sU=Ika. 

A uumbcr of factors may explain =he cour=s' limited effectiveness. 

F~r~ because private s~c~or labor relations are larEely reEulated by 

federal law and, therefore, the cases are haard by the NIRB or in federal 

courts, staca caur~ Judas in general hav~ fe~ opportun/~les 1:o develop 

any  experV-lse for d e a l l n ~  wi=h l a b o r  relations and dispute setnleman= 

problems. Al~hough this sltua~ion may ao= prevail in ].~rge urban 

a r e a s  where  the e~z~.~om~e~= and Erowln~ p u b l i c  s e c t o r  barga.~u~g h~ve 

resulted in a slsnificant-number o£ strikes in rec--c years, t h e  exposure 

of JudBes in =he smaller ~ommu~i=!as to labor =ela=ious ma==ars is 

L~r.~.y ~:o ha'v~ been minimal. Thus, in many instances the courts have 

o. 
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n o t ' u n d e r s t o o d  the  dy~um~cs of t he  b a z ~ a ~ n g  p r o c e s s ,  which has  

restricted their ability to  be effective in helping t o  settle strikes. 

Labor and management representatives whom we interviewed frequently 

expressed th/s view. 

A second and more impoz~ant criticism of the courts is that there 

is so much uncertalnty about what the result of cour~ action will be . 

that court enforcement of strike prohibitions does not serve as a 

strike deterrent. Uncertainty exists about whether the employer will 

seek an inJtmctlon, how the Judge will respond to the request for an 

injunction, whe=her penalties will be assessed, and what the outcome 

from bargaining will be ~ the strike. What th/.s means is that 

when employees make a strlke decision in a Jurisdiction where the couz~s 

are charged with enforc/ng the,sLRrutory penalties, the expected costs 

of violar_Ing the law are so small as to be only a minor consideration 

in the s~rlke decision. 

Finally, once the strike is settled there is usually a strong 

possibility that any remaining strike penalties will be reduced or not 

enforced. The possibility t h a t  a cour~ will either not impose or not 

enforce penalties at each step of the cour~ procedure makes the 

probability of the~ berg any p~ities very slight. Since exgected 

court-imposed ~Rltles in an illegal s~.-ike situatlon are a function 

of  the p r o b a b i l i t y  of  t he  i m p o s i t i o n  and en fo rcemen t  of  a p e n a l t y  t i m e s  

t h e  s i z e  of  t h e  p e n a l t y ,  t he  e x p e c t a t i o n  t h a t  any p e n a l t y  would be 

could be increased on ly  i f  t h e ~  was a possibility of a very 

substanr.ial penalty. ~ver, such a possibility usually does not exist 
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because of either statutory ]_im/~s on the maximum penal~y that can be 

imposed for contempt or cour~ or cons~ralnts thac require thac similar 

~3pes of violations carry similar pensl~les. 

A I::hird f ac to r  ~ dececP.ad Chat ~LtEht s e r i o u s l y  compl icate cou~: 

involvement in future scrlkes is the increasing reluctance of Judges 

co be vb.lpsaved by the employer. In ~-au case suudies of strikes, in 

Wiscons in  and i n  I n d i a n a ,  t h e  Judge y e s  n o t  p l e a s e d  by ~ha fact =hac 

the employer  used  him as  a b a r g a / n i u g  c o o l  co g a i n  a C~nporar7 a d v a n t a g e  

over the union during a strike. Following the strike, however, the 

G~ploy~r was no longer interested in pursuing pe.ual~les and may have 

a c t u a l l y  opposed Che/r enforcc~P.nc by ~he cour t .  While t h i s  is an 

u n d e r s t a n d a b l e  e n ~ l o y e r  r e s p o n s e  b e c a u s e  of his i n t e r e s t  i n  r e a c h i n  8 t he  

bes¢  p o s a i b l e  s t r i k e  s e t t l e m e n t  and then  ~ r k / n g  a m i c a b l y  ~ C h  the  union  

u - ~ e r  t h e  aEreement aft~_r t h e  s ~ r i k e ,  i t  miEh~ =oe be c o n s i s t e n t  ~,lCh a 

c o u r t ' s  v iew of  i t s  r o l e  i n  deTarm/n/ng v i o l a t i o n s  of  the  law and i n p o s i n g  

• andaTed p e n a ! r / e s .  

L~ a s t a t e  v i s h e s  Co have a n e u t r a l  o r g a n i z a t i o n  e n f o r c e  s t r i k e  

p~2~l~les and prefers not Co rely on the courts, perhaps for some of the 

reasons described above, The alterngt.ive is To delegate this respousibilITy 

to a sTa~e PERB. In ~ of ~he sta~as w~ s~udled, New York and Harm//, 

t he  PubLic Employee B ~ i a t i o u s  Board was ~ iven  a~ l e a s t  p a r t i a l  r e s p o n s i b i l i ~ 7  

f o r  The en fo rcemen t  o f  p e n a l t i e s .  In  ~ a w a i i  t he  PERB i s  t he  agency  

responsible for petitioning a cour~ ~o enjoin an i l l e g a l  s~rike. However, 

followlu8 the petlClon, the couz~ si~s in Judgment on ~he employees and 

the  un ion  and de~ezm/nes the  p e n a l t y  c h a t  w i l l  be imposed,  as do ~he 

courts in other s~aTes, and the fact That the PEEB is the agency that 
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has been delegated the.task,of seeklnE the unJunction has not ~Ztered 

the situation. 

In most New York Jurisdlcedons, the PERB is responsible for enforcing 

the dues checkoff penalty, and how it administers this penalty is very 

instructive from the standpoint of reaching a Judgment about whether 

el.~M.m~t:L~g any uncez~calnty about the enforcement of a strike penalty 

increases the deterrent effect of that penalty. In all cases of 

unauthorized srrlkes that fell under its JurisdicLivn, the PLRB considered 

the clrct-,stances and imposed the prescribed dues checkoff penalty, within 

the legislative guidelines established by the Taylor. 

PERB's enforcement record was partlcularly impressive when it is 

co~pared with the record of enforcement of ~he dues checkoff penalty in 

New York City where the courts have the responsibility for enforcing it. !~ 

For reasons summarized later, only ehe courts may impose the dues 

checkoff penalty against unions in strikes that a r e  under the Jurisdiction 

of the city's Office of Collective Bargaining (0C3), and this difference 

in the Institution charged with administering the penalty has had a 

significant impact on the probability that it will be enforced. A court 

has never imposed the dues checkoff penalty in any strike by any union 

under OCB's Jurisdiction. This record does not reflect on the performance 

of t he  OC~ because  t h a t  agency  does  no t  have t h e  l e g a l  a u t h o r i t y  t o  impose 

~ r l k e  ~ a l t l e s .  

The New York experience suggests that the principal a d v a n t a g e  of 

board enforcement of penalties is that it will be consistent and predictable 

from one strike to the next. The Taylor Law contains explicit criteria 

that are to be used in determ/nlng whether or uot the dues checkoff 
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penal~7 will be imposed, and the strike records of unions and employees 

show ~hac the FERB has applied these cri=erla conslsten=ly. Specifically, 

the ~ has imposed checkoff penal~7 over a longer period for longer 

strikes, for a second s~!k~ by the same union, and for a strike by 

emploT~es perf.orm/ng "essential" services. The penalties have been 

shorter when ~ provocatlon by ~he employer was established, and 

~he7 have nor been imposed at all when the s~rlke was not authorized or 

sanctioned by the union. 

Although board enforcemanu of penalties has its advantages, our 

~esults show than it also may cz~.ate some potenr_la!ly serious problems. 

A P~tB frequently assumes the role of a neutral iu attemptlug to help 

the p~r~io.~ ~o a lab~gem~nt ~la~ionsh/p resolve their differences. 

Zf it is ~ upon to enforce penalties if ~he dispute results in a 

st~:Ik~, its effectiveness in medi~tlon may be impalced if either party 

believes tha~ its actions in the negotiatlons -~ill have an affect later 

in procee~.ugs ~hat dete~e the size of ~he penalty. In similar cases 

of poten'~l r o l e  conflict, PERBs ~hat are involved in med_lat~ou during 

a st~lu3 are ~ s t  universally reluctant t o  process an employer charge 

that the snrlk~ is a prohibited practice. Invarlahly, the agency 

postpones the processing of r_he charge un~.%l a f t e r  the s~.ka is set'~led 

so as not to Jeopardize its m~dlation effor~s. 

Note, however,  t h a t  a potential couf!/ct be~-aeen a PERB's eniorcement 

actlvltias and its neutral role is noC c o n f i n e d  t:o the  adm/nis~ration 

of strike penalties. Whenever a PEEB sits in Judgment o f  one of the 

parries' alleged v i o l a t i o n s  o f  the bargainin8 law and makes a decision 

coucern/~g the alleged activities, ~he consequences of the decision are 
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not "ueutral." An agency's evaluati~ of a bad-faith bargaining charge, 

J 

"" for example, could be colorad by its mediation activities in the dispute 

unless precautions are taken to prevent overlap between these separate 

functions. 

There are a uumber of ways the agency conflicts could be avoided. 

One is to follow nhe private sector model where a separate agency is 

res~onslble for each activity. The National Labor Relations Board 

(NZ/~) serves as a neutral "Judicial" body and the Federal Mediation 

and Conciliar_ion Service (FMCS) is the neutral agency r.hat provides 

dispute settlement assistance. Pennsylvania has adopted this model by 

dividing the functions between Pennsylvania Labor Relations Board 

and the Bureau of Mediation Services. The small number of public sector 

disputes in Hawaii makes it practical for that state to let ad hoc 

mediaUors and FMCS s~aff handle mediation activities while the PER3 

administers the law. In New York City the parties concluded that the 

tripartite Board of Collective Bargaining was too'small to allow a clear 

separation of the mediation and strike penalty enforcement activities, 

so the 0C3 and the Board of Collective Bargaining were not given ehe 

authority to impose srrlke penal~ias. 

In New York S~ate, the conflict between mediation activities and 

r.he administration of strike penalties is minimized by separating the 

t~o activities wlth/n the PEEB. Major responsibility for enforcemeut 

of the dues checkoff penalties has been delegated to the General Cotmsal's 

office and mediation to another department. This separation may break 

down in major s~rikes where the PER3 board or the chairman becomes 

involved in mediation and then must parr:Lcipate in the dues checkoff 

J 
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d e c i s i o n  l a t e r .  ~orcunace l7 ,  t h i s  occu r s  i n f r e q u e n t ! 7 .  ,"~s= l a b o r  and 

manaEemenC r e p r e s e n t a t i v e s  we spoke v i~h  d/~ noc b e l i e v e  chac the  way 

~he dues checkoff penalt7 is currencl7 admln/scered has had a slgnificanc 

effect on che agencT'S mechiacion accivltles- 

The C/Lird instlCuclon to ~ch ~ scare could delegate the penalt7 

e n f o r c e m e n t  actlvlC7 is the emplo~r. In all seven scanes an emploTer 

may begin the p~oceed/nSs chat may r e s u l t  in  a court in~unctlon a~alnsc 

an L l l e s a l  s ~ l k e .  As some s ~ i k e s  a~e l e g a l  in  PennsTlvania  and ~ a v a i l ,  

to  b e ~ u  c o u r t  acr . lcn ~here the  em~loTer must demons t ra te  b e f o r e  the  

PEEB in  Haws~ or  a c o u ~  i n  P e n n s T l v ~ l a  ~ m t  ~n l l ! e g s l  s t r i k e  has 

b~Ecua or is about to begin- Lu the other five scares, where all publi~ 

s e c t o r  s ~ i k e s  a re  i l l e ~ I ,  t he  emploTer i s  r e q u i r e d  on ly  to prove to 

~he c~ur~ that a sCz~Jce is in proEress  in  o r d e r  Co o b t a i n  an i n j u n c t i o n .  

Lu two of the states in our scudT, New York and O h i o ,  t h  '~ emplo7 er also 

h~s a role in penal'-"7 enforcement. ~t~c a strike settlement in ~qe~ 

Yo=k, t h e  e ~ l o y e ~  deducts  one d a ~ ' s  pa t  f o r  e.~=h s t~-k~ ~a7 from the 

pa t  of  each ~ l k a r ,  an~ in  Ohio the e ~ l o T e r  mat e n f o r c e  ~he FarZuson 

L ~  p e n a l t i e s  i f  he v i s h e s .  

The ev idence  from ~ev York shows chac em~loTers have e n f o r c e d  ~ i s  

pena l t~  in  the ma~ociC7 of  the s t r i k e s .  The=e a re  t ~  r ea sons  ~or 

result. Y~-st, in an attennpC to eliminate str~-ke sett!e~ents in vhich 

an e ~ i o y e r  is ~l/.1/.ng. to f o r g i v e  a p e n a l l y ,  the  T .ay l~  la~  r e q u i r e s  

a l l  e ~ l o T e ~ s  to  i = ~ o s e  i t ,  and as an a, i d . l t / . o n a l  i n ~ e n t i v e  t o  ensure  cha t  

the7 do, the  TaTlor Law p rov ides  f o r  toxpaTer  s u i t s  a s a i n s c  emploTers who 

fall to co l l ecC iC. A secou~ reason vh7 New York emploTers u s u a l l 7  

en fo r ce  the  "2 f o r  ~" penal~7 ~s the7 keep the  penalC7 m~nies the7 c o l l e c c .  

L~ the local govercmenc vere unable co keep these monies, local officials 
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misht be less consistent about enforcln8 the penalty, and if the 

taxpayers did not benefit directly from the fines, they, too, mish ~ - 

be less likely t o  sue a local g~vernment that did not enforce t ha .  

pe~ai=y. 

In New York State, the size of the penalty and its enforcement has 

had a significant deterrent effect on strikes because the employees are 

now couv luced  t h a t  t h e y  w i l l  be p e n a l i z e d  i f  t h e y  s t r i k e  and t h e y  t a k e  

t h e s e  c o s t s  i n t o  c o n s i d e r a t i o n  as  t h e y  r e a c h  t h o r  d e c i s i o n  on whe ther  

or  no t  to  s t r i k e .  T h i s  d e ~ r ~ e m t  e f f e c t  i s  in  sha rp  c o n t r a c t  to  t h e  

experience ~rlth penalties in Ohio where in most strikes the employers 

decide not to enforce the PerEusou Law penalt~s. ~b.ile their decisions 

are based ou many valid practical and legal considerations that are 

summarized la~er, the mere fact that Ohio employers do n o t  enforce the 

Ferguson Act means that its role in preventing strikes is minimal. 

The strong incentive that New York employers have to enforce the 

Taylor Law penalty creates a different kind of problem--one that has to 

do ~rlth the concessions they may decide to make to prevent a strike or 

to settle one that has already beEun. Because they know that they will 

benefit financially from the strike penalty, they may be less wil//n8 

than they otherwise might he to make concessions during their negotiations 

with unions. This, of course, ~,~uld have the affect of delaying settl~nts. 

4. ¸ 

Study L~tations and Recmmendatlons for Future Research 

The results of our study, or of any study of this type," provide 

answers to sc~ questions, but also, inevitably, raise a number of new 

ones. In this last section we summarize what we believe to be some of 

the major questions that war~ant additional investigation. We also 

q 
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e m p h a s i z e  t h a t  s e v e r a l  c a v e a t s ,  p r e v i o u s  oo t ed9  mus t  be  t a k e n  i n t o  

a c c o u n t  when i n t e r p r e t i n g  ou r  f l n d l n g s  and t h a t  o u r  s t u d y  d e s i g n  p r o b a b l y  

~ t s  t h e  v a l i d i t y  and s e n e % - a l l z a b i l i ~ y  o f  some o f  o u r  f i n d i n g s .  

T h e r e  h a s  been  l i t t l e  r e s e a r c h  and o n l y  a few s t u d i e s  o f  p u b l i c  

employee  s t r i k e s ,  t h e i r  d e t e r m l n a n t s ,  and t h e  impac t  o f  p u b l i c  p o l i c i e s  

on gove%'omen~ e m p l o y ~  s~r ik  es-8 This s~udy b u i l d s  on the e a r l i e r  

research in a number of ways. First, w~ use a combination of insti~utiunal, 

descriptive, legal, and s~atis~Ical research methods to examine the 

Impact of policies in a lira/ted number of states. Confin/n g the analysis 

to only a few states enabled us to identify successfully a complex set 

of policies that have affected strikes in each state. Had ~e chosen to 

do a less thorough analysis of more states, we might have overlooked 

impo~ interstate differences and incorrectly lumped together some 

states that should have been treated separately o~ separated out states 

nhat should have been combined with others that ware similar. For example, 

ou~ results sho~ that if we would have simply classified sta~es into 

~o c~8oz'les on the basis of whether or not a strike was legal, we 

w~tld have missed important variations in strike frequencies and policies 

~ith/n either the legal or the i l l e g a l  category.  

While there ~ere imporLznt advantages in studying the experience in 

only a few states, the principal drawback was that there are llmi=s on 

the extent to which our results can be generalized to the rest of the 

- - r i m , .  This has important i~pL ica~ons  f O r the ~ s  of p o l i c y  that 

pol icymakers in  other s tates might contemplate, based on our r esu l t s .  

Although policy Impli~tlons are partially dependent on the goals and 

values of the policymakers, any impllca~ions they are able to draw from 
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t h i s  s t u d y  a l s o  depend on our  a b i l i t y  t o  p r e d i c t  a c c u r a t e l y  what  would 

happen in  o t h e r  s t a t e s  i f  t h e y  dec ided  a t  some f u t u r e  t ime to  adop t  

some of  t he  p o l / c / e s  t h a t  we have e v a l u a t e d .  A l l  p r e d i c t i o n s  from any 

s t u d y  i n c l u d e  e r r o r ,  and the  s i z e  o f  the  e r r o r  can b e s t  be a s s e s s e d  

by T . e p l l c a t i n g  t h i s  s t u d y  in  the  same seven s t a t e s  ove r  a d d i t i o n a l  

p e r i o d s  o r  by ~ m ~ n ~ n g  t he  s t r i k e  e x p e r i e n c e  in  a d i f f e r e n t  s e t  

of s t a t e s .  

The i m p o r t a n c e  o f  expand /n  8 t h i s  s t u d y  to  o t h e r  s t a t e s  c a n n o t  be 

overstated. AS noted in Chapter II, the seven states do not represent 

a balanced cross section of the states in the nation. In particular, 

the three states in our sample without laws covering all or most public 

employees (~llinois, Indiana, and Ohio) are not representative of the 

"no l a ~ '  s t a t e s .  A l l  t h r e e  a r e  i n  t h e  Middle  West and a l l  a r e  more 

h/ghly organized in both their publ/c and private sectors than other 

'~o law" states which are located mainly in the South and the West. 

Compared to our sample, strikes over union recognition or the negotiations 

for a first contract in these southern and western states are likely to 

be relatively more numerous, and thus more important, than strikes in 

~stabllshed bargaining relationshlps. Th/s means t h a t  'the-'s~a~es' u~ion 
.o . 

~ecognition procedures and bargaining rights statutes may have a greater 

effect on strikes than either penalties or strike substitutes that 

are designed primarily to be strike deterrents in established "bargaining 

relationships. While recognition strikes did contribute to higher strike 

probabilities among nonunlformed municipal employees in Ohio and Illinois, 

the impact of the state policies that have a very direct affect on these 
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special kinds of strikes should be expllcicly addressed in a much 

broader sample of states. 

Expanding the sample co enc~npass a wider range of states ~ould 

also allow a more p r e c i s e  idenciflcatlon of ~he Impact  of  i n d i v i d u a l  

policies ~Ith/n a s~ate. Zn this study the policy effects were captured 

b7 simple s~ace dummy variables in all of the models except the one 

used no analyze police and flrefighcer strikes. The problem ~ICh chls 

approach is thac it is impossible co attribute differences bec-~een s~ike 

prvbabilir.les in dlfferenc s~aCes to specific individual policies. This 

created c~o celaCed problems. First, -~e could not  determ/ne which scrlke 

substitute o r  penalties ~:h/n a state affected strikes. For example, 

~nila ~e attTibut~i the lover strlka probabilities in New York co the 

~enalcies, it: ~as impossible co escimaco em~i.-ically the separate impact 

on ~ s  of the "2 for i" and ~.he dues checkoff. 3ecause of the 

~heore~Lcal co~s co s~rik!ng employees of :he "2 for i" penal=y, we 

cm~.lu~ed ~aC iC was probably of Ereater significance. Hoverer, this 

coucluslau could not be confirmed from o u r  ~a~a. Inforzacion on :he 

scrik~ ex~erlence in a broader sample of states that were similar on 

some policy ~umslons buc d . ~ f e z ' ~ C  on  others ~ould pe~'~LC a researcher 

t o  idencif7 and ~ t a  :he impact of each dlfferenc stl-iks policy. 

There is a second problem in using only s~ace dummies Co measure 

the impact of policies: thac is, state characterlsr-ics unrelated to 

public s~rlke policies may be correlated wi~h a state's s~_ke experience. 

Zf they are, :he esr_Imacad coe/flclen~s ou. the state dummy variable will 

cez~ecC bo th  s t a t e  srrik~-pol£cles and :hese ocher  s~aca-speciflc 
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characterlstics. A study that Includa-d additional states could be 

desisned to control for these unobserved differences between states 

that may also have an impact on strikes. 

Much of the research on prlvate sector strikes emphasizes three 

strlk~ dimensions: frequency, duration, and number of ~m~loyees 

involved. In this study our major emphasis yes on strike frequency 

and the extent to which the number of employees in a Bargalnin8 unit 

influences strike frequency. The latter effect was measured usinE the 

size dummies in each of the strlkm frequency equations. The only variable 

tha~ was not examined explicitly in the statlsclcal analysis was strike 

duration. The descriptive data, especially for New York and Pennsylvania, 

sugEest tha t  ~¢ate s c r i k ~  p o l i c i e s  do have  an i m p o r t a n t  i m p a c t  on s t r i k e  

duration. The frequency data for Pennsylvania on strikes by strike 

" length showed that teacher strikes typically ware longer than noneducatiou- 

strikes, and the mean differences bet~a~en ~he two groups also were very 

dissimilar. About 60 percent of the monteacher strikes lasted fewer than 

I0 days and 7.5 percent lasted more than 45 days; less than I percent 

of the teacher strikes lasted more than 45 days, but only about 40 percent 

vmre less than ¢wo ~eks in duration. It was hypothesized that ~rlthin 

Pennsylvania there are very few long teacher str i lu~s because of the 

school-year requlrem~nt and the injunction standards, But there are also 

very few short strikes because of these same requiremL~tS. A year-by-year 

comparison of the mean and median teacher strik~ lengths in Nev York and 

Pennsylvania also suggests that the presence of penalties in New York 

results in shorter strikes there than in Pennsylvania where there are no 
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penalties and make-up days are not rescheduled. The preceding comparisons 

are iutereaCiug and deserve co be analyzed carefully in much the same 

w~y chac  s t r i k e  frequenc/es ~ere analyzed in Chap te r  X. 

As noted earl/at, one of the major findings from this study is chac 

s~aCe educaClonal requlremenCs and chelr enforcement have an Impact on 

strikes t h a t  i s  as Ereac  as  chaff o£ most st-zlke prohibitions and penalCles. 

In ~ st~uiy we emphasize ho~ differences in policies bet~;een states 

affen~ average scri~a probabilities. There are, however, .~mportanC 

differences between the impacts of thes3 policies ~rithln a state. Fo~ 

~Ze, a complex state aid formula decerm/nes the amount of revenue 

each school dlstrlcC in Pennsylvania receives and, thus, chls amount as 

a p r o p o r t i o n  of to~al revenue varies across distrlcCs. This means t h a t  

t h e  loss of s~a~e a/~ for fa///ng to schedule mahe-up days will have 

~ifferent effects in ~IfferenC school d~.s~rlcts. In rlcner districts 

Chac receive a smaller state subsidy, the state aid lost may be less 

t h a n  t h e  ~.eacher s a l a r y  money saved if school days a r e  no t  rescheduled. 

Au th~ d.~ta from Pennsylvan/a shoved, in about 30 percent of the strikes, 

ch~ d l s ~ c r i c t s  d e c i d e d  n o t  t o  comply w i t h  t h e  180-day  s c h o o l - y e a r  

~ q u / r e m e n C .  The quest.lone chaC resaa/~ are whether" the decisions by 

Che~ ~Ist-z-lcts ~ celated t~ state aid policies and what impact these 

• decisions had on sCrlke duration and the probability of a subsequent 

scrlke. 

In addition Co evalua~inz" the Impact of different public policies on 

s~rikes, we also aCtemptecr, using our case stud/es of individual states, 

t o  determine what effec~ scrlkes had on t h e  barga/ning outcomes and the 
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p r o v i s i o n  of  pub l i c  s e r v i c e s .  H o ~ v e r ,  we did not  t r y  t o  ana lyze  

t h e s e  e f f e c t s  s t a t i s t i c a l l y .  The "impact t h a t  s t r i k e s  have on each of  

t h e s e v a r i a b l e s  speaks d i r e c L l y  tO the  a p p r o p r i a t e n e s s  of  pursu ing  

p o l i c i e s  t h a t  p e n a l i z e  s t r i k e s  or  o f f e r  one or  more s t r i k e  subs t l t u t e .~ .  

The presumption has been t h a t  s t r i k e s  in  the  public s e c t o r  have such 

an onerous e f f e c t  on t he  pub l i c  t h a t  pub l i c  employees simply should no t  

have the same rights, including the right to s~rike, that private sector 

~loyees have. But if the consequences of strikes by some public 

employees are not burdensome to the public, then, from an equity point 

of view, they should have the right to s t r i k e .  

Our analyses of the attempts to implement t h i s  l im i t ed  r i g h t  to 

s tT ike  p o l i c y  in  Hawa// and Pennsy lvan ia  were sm-~ar ized in  the preced ing 

section. However, what we learned about strike impacts in these states 

came only from our case studies of strikes and interviews with individuals. 

The next step would be to estimate what effect strikes actually have had 

on publ ic  services and outcomes under different strike policies. Although 

for many public services this analysis would be difficult, the data may 

be available in some states to evaluate the impact of strikes on certain 

of them. For example, if strikes by teachers do not have a detrimental 

impact on various measures of education quality, then we might be w i l l i n g  

to conclude that the effect of teacher strikes on this public service is 

W m i ~ l .  

While it is difficult to determine how the legal right to strike 

has affected public services, it should be easier to estimate the impact 

of both legal and i l l e g a l  strikes on ba rga /n ing  outcomes, since an analysi 
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of this kind is but an extension of the research that has been done 

over the pas~ 20 years on union wage effects. The model in Chapter IV 

provides a theoretical besima/ng for evaluatlc~s of the impact: of strib~ 

prohibitions and penalties on outcomes. Thac model suEgests that in 

b a r g a i n i n g  environments where unions or employees are peualized for 

strlkln8 , averase outcomes will be lo~ar than in environments where 

cos~ly sanctions do u o t  exist. This prediction applies even if employees 

do not st-FLg~. This is an Im~oz~ant theozeClcal prediction ~hat needs 

to be tested. If the hypothesis is confirmed, then we will be in a 

b e t t e r  position t o  evaluate whether or not ~hese estimated effects 

Justify the strips Vrohibitluns chat e~_sC in most states. 

The flnal issue thaC w~ b e . ~ v e  deserves addltlonal attention by 

the research community is ~ha role and use of the ~rrike by par~i-~s over 

an e x t e n d e d  p e r i o d  of time in b o t h  l e g a l  and ~ _ l e g a l  sL~'~ke e n v i r o n m e n t s .  

An e x a m / n a t l o n  of how b a r g e / n e t s  ~asolve subsequent d.is~'n.~ces a f t e r  

experiencing a strike v o u l d  7~.eld ~n evaluation of the long-term 

effectiveness of the strike as a device ~or s a t t l i n g  disputes. The 

objective w~uld be to determine whether one strike leads to more strikes 

or  t o  a s t r i k e - f r e e  e n v i r o n m e n t  ove r  t he  n e x t  t e n  y e a r s ,  as  soma l a b o r  

relations experts cla/m' Explicit information about the nature of any 

dependence by the parties on the strike would also be useful in an 

evaluation of va~ons s~rike subst~-cutes- 

Al~u~h the strike is most useful as a dispute setclememt tool 

when merely the threat of one is sufficlen~ to motivate the parties 

into r~achln~ an aKTaemsnt, its 'ionS-term effectiveness depends on how 
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t h e  p a r t i e s  v iew t h e " s ~ r L k e  a ~ t e r  ..it ~s o v e r .  Where a s t r ~ k e  t h r e a t  

i s  ~nsu£f ic_~ent  and t h e  p a x ~ i e s  a c t u a l l y  do s~rLke ,  t h e  hope i s  t h a t  

the effect will be for bot___~h paz~ies to work harder in subsequent 

negot~atlons to reach an agreement and avoid a strike. But the experience - 

~n a srrlke may cause one par~y to be less fearful of a strike in 

subsequent negotia.~ions; then the question is whether or not a state's 

policy toward strikes was vhat, had =hls unexpected ~_ffect on the 

.Daz-~les' attitude toward another strike. For example, if the imposition 

of harsh penalties discourages a later use of the strlke as a barEalu/~g 

device, it may be because one side consistently '%rlns" and not because 

bot__~h par~ies are willing to make additional concessions to avoid another 

s~rlke. ") 

I f  n e i t h e r  p a r t y  i s  c o n c e r n e d  a b o u t  w h e t h e r  o r  n o t  a n o t h e r  s t r l k e  ~-~} 

• o c c u r s ,  t h e n  a s t r i k e  t h r e a t  i s  l e s s  l i k e l y  to  p r oduc e  an a g r e e m e n t  and 

t h e  p a r t l e s  may be more w i l l i n g  to  s t r i k e  a s  t h e i r  e x p e r i e n c e  wi~h 

s ~ r i k e s  i n c r e a s e .  I f  ~ i s  d e p e n d e n c e  d e v e l o p s ,  t h e n  we would e x p e c t  

strikes to become more frequent because the average probability will 

increase as a larger fraction of the par~ies in a Jurisdiction experience 

a strike for the firs~ time. If an effective dispute settlement procedure 

is defined as one that is used infrequently because it motivates the 

par~ies to reach am a~reement bilaterally, any positive dependence on 

the strike would indicate that it is not an effective dispute settlement 

device. It is likely that different degrees of dependence exist in , 
w 

Jurisdictions that have different policies toward public sector strikes. 

How different policies affect this dependence would be an important factor 

in evaluating the impact of different strike policies . . . . .  " 



.... • . _ 

~m 

f~ 

413 

The resul~s o~ r.his study show tha~ st:r~-ke pena1~!es, p~ohlbl:lous, 

and subs~!~u~es ~ have a si~_~!csnc e~fec~ on strikes. ~ovever, the 

Im~ac~ of r_be various pollc7 variables is exceedingly complex. States 

~ha~ prohibit s~rlka~s buC impose ,m harsh penal~les mat have as man7 

s~.~Ikes as s~ates -aher~ ~here is a leEal righ~ ~o st~'~!ke. On ~he o~her 

hand, ~he availability of arbi~raniun may have an impac~ on strikes ~ha~ 

is so drsma~ic ~han scrlke penal~/es become unlmpor~an~ in ~he 

~c~c~ful se~tlemen~ of dlspu~es. ~Inal!7, as ~ha discuss~un in ~his 

final ~ec~icn shows, these conclusions nee~ ~o be both cen~±rmed and 

~_13bora~ad in a~d/~ional investigations. 
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Chepcer  r r  

F o o t n o t e s  

i .  The ~ l aw does  n o t  i n c l u d e  a r J ~ e a c  co p u b l i c  w e l f a r e  

a s  a 1 J j ~ z t l o n  on  t h e  r i g h t  t o  s c r l k e .  

2 .  As we sunnnarize l a t e r  i n  t h i s  c h a p t e r ,  a r b i t r a t i o n  s t a t u t e s  

a l s o  r e d u c e d  t h e  p r o b a b i l i t y  o f  a s t r i k e .  

3 .  The 1977 a~_udmenCs per~Lc  ch~ un ion  co s t r i k e  I~ b o t h  p a r t i e s  

~ t h d r a w  ~ a r b i t r a t i o n  o ~ e c s .  TF b o t h  f i n a l  o f f e r s  a r e  n o t  

w£thdrmsu a s t r i k e  i s  ~ 1 1 e g a i  and  s p e c i f i c  i n ~ v i d u a . l  and u n i o n  f i n e s  

be  imposed a~adJnst s t r ~ c i n g  e m p l o y e e s  and ~ h e i r  u n i o n .  The re  has  

noC been  any  s ~  e=~per lence  s i n c e  t h e s e  amendments which  would pez~ni1: 

an  e v a l u a ~ o n  o f  e . h e ~  e n f o r c e m e n t .  The a b s e n c e  o f  s c = I k e s ,  howeve r ,  

i s  p r o b a b l y  due more  Co s t T i k e  p e n a ! c i e s .  I n  a d d i ~ i o n ,  t h e  b a r s a i n i n g  

since ",.he 1977 amendments occurred a f t e r  the t~o year s t r i k e  experience 

t h a t  was s t a t l s e ~ c a ~ y  a n a l y z e d  i n  Chapce~ XZ so no " p r e - a m ~ e n C "  

and "posC-mnendment"  a n a l y s i s  o f  s t r i k e s  c o u l d  be  c o n d u c t e d .  

~. The s c h o o l  d i s t r i c t  i n  KawadJt has  b e e n  struck t 'wice i n  t h e  

r e c e n t  p a s t .  I n  1973 t h e  t e a c h e r s  s t r u c k  L Z l e s a l l y  and were  u n a b l e  

Co close ~he sT~tem. In the 1979 blue-collar scrlke some schools were 

cloued because of the potential healch problems created by the st~rika 

by J a n i t o r s .  See C h a p t e r  ~ f o r  a d a s c r i p t i o n  o f  t h e s e  ~ s t r i k e s .  

50 COvG¢~o~s S~udy Commiss ion on P u b l J ~  Employee R e l a t i o n s ,  

P~.n~,iv--~- P u b l i c  Sectors Bar.m/rig I s s u e s ,  State of PennsTlvanla, 

October~  1979. p .  30 
Q 
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6. ~ ,e  1973 taache~ s t r i k e  did not close dovn the school ~s tem.  

Ale.hough a mlnoricy of t e a c h e r s  worked din cOnS t h e  s c r ¢ ] ~  a=d a ~¢=orCcy  

o f  t h e  s tu~:ent s  a t t e m d e d  c l a s s e s ,  t h e  s t a t e  k ~ p t  mos t  o f  t h e  s c h o o l s  

o p e n .  ] ;he the~  t e a c h e r s  c o u l d  c l o s e  t h e  m / s t e =  i n  a l e s a l  s t r i k e  r e m a i n s  

a maLt:e: of speculaCion. 

7. Gov~.or~s ~ t t e e  on Public Employee P~lations: Final 

~ ,  State of Nev York, March 31, 1966, p. 43. 

8o T h e  m a j o r  s t u d y  t o  d a t e  i s  John  ¥ .  B u r t o n ,  J r .  and C h a r l e s  E. 

K.- ider ,  "The I u c i c l e n c e  o f  S t r i k e s  i n  t h e  P u b l i c  S e c t o r "  i n  Labor i n  

the Publ ic  -_~ Nonprof i t  Sectors, edited by D a n i e l  S. Eamermesh Cl~rinceton: 

Princeton Ontvers i ty  Press, 1975) : 135-177.  

..°- 
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Table AX-I 

LoKi~ Estimates of Teacher Strikes 

in Illinois. 197~976 

! 

Variable  

CONSTANT -2.71108 
(-.s48641) 

SIZE (students ~ 5000) 2.071821 
(2.35207) 

PROPTAX73_74 -2.100152 
- -  (-1.23883) 

ST.,t~ ~ % -4.348602 
(-L.64172) 

UNIO~NIZAIION 5.30083 
(1.805714) 

-1.503700 
~'qFLOY73-74 (-.40538) 

.66605 
~AGES73-74 (.~92091) 

WAGES -.00157 
74 (-.510593) 

Numbers in  paren theses  are  equal Uo the abso lu te  v a l u e  o f  ~he 
coe . f f i c i en t  d iv ided by the  s ~ n d a r d  e r ro r .  

i 

= I08 

Ch.¢ Square - 18.5570 
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Eogi~ Esti~m~es of Teacher Strikes 

in Xndlana I 1975-1976 

, #  

V a r i a b l e  

CONSTANT 

SIZE (s~uden~s ~ 5000) 

• ~ PROPTAX73.74 

-3.10536 
(-.5748i) 

.89169 
( . S 3 2 ~ 1 )  

1.279551 
(.54763) 

STATE AID Z 1.292931 
(.25143) 

UNZO~ZATZON z .8~681o 
(1.o64o5) 

EMPLOY73_74 1.198213 
( .23679) 

WAGES -1.024340 
73~74 (- .19778)  

WAG,ES74 - .00307 
(-.56619) 

Number i n  p a r e n t h e s e s  a r e  e q u a l  co the  a b e c l u ~ e  v a l u e  o f  ~he  
c o a f f l c l e u t  d iv ided  by the s ~ n d a r d  e r r o r .  

o 128 

Ch:t S q u ~ e  - 3.3662 

2 
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Table AX-3 

LoRI~ Estimates oE Teacher S~rlkes 

i n  Rew York T 1975-1976 

t 

VarlabZe 

CONST~NT -4.75669 
(-1.848720) 

SIZ'Z (s~uden~s • 5000) .25319 
-- (.382492) 

PROFZAX -1.496364 
73-74 (-.437843) 

S~ ~ Z -t.795330 
(-.813290) 

UNIONIZA~ZON 2.027174 
( . 9 1 6 7 6 )  

-2.003800 
~E~r'oY73-7~ ( - .566670)  

~Ab-'ES73 74 -4.18471 
- ( -1 .393800)  

.00111 
NAGE$74 (.593161) 

Numb~cs in parentheses are equal ~o the absoluue value of ~he 
c o e f f i c i e n t  d ! v lded  by rJne s~anclard e r c o r .  

W 

N © 264 

Chl Square = 4.19094 
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Table AX~ 

Lo~i~ Est imates of  Teache~ S~'cikes 

in Oh.'l.o~ 1975=1976 

Q 
Q 

VariabZe 

CONSTAh~ -~o67617 
(-1.78336) 

SIZE (o~:ud~n~s_> 5000) 0797110 
(1.111750) 

PROFTAX .57075 
73°74 (.23213) 

STATE AID % =1.094590 
(=.458923) 

UNIONIZATION 1.689273 
(.80209) 

EMPLOY73_74 -3.74453 
(~.869754) 

o12.31627 
WAGES73~7& (=2.80063) 

WAGES .00185 
74 (°69729) 

"\ 

1 

N~b~rs in p~n~he~e~ are equal to ~he absolute value of the 

coafflci~n~ divld~d by ~he s~andard error° 

N = 172 

Chl Square = 12o0363 

-.2 
-I 
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_; Table AX-5 

Loai~ Za'c:~acea of Tee, c.he~ Sl~ke~ 

in  P ~ s 7 1 v = ~ l  1975-L976 

L. ~.' 

Var iab le  

CONST.AHT -3.032582 
(-2.  L4372) 

SIZZ (s~udemcs • 5000) 1.271171 
- -  (3.859354) 

1.98617 
~A:)FT~'Z73-74 (1.502273) 

STATE- AID Z -3.2.39563 
(-3.057530) 

~zoNzz~zos i. s71732 

o.t~761 

c~ wACZS73_74 - i . 0 ~ 7 0 ~  
( - .  606732) 

~AGE$74 . 00139 
(.91~45) 

Nt~bezs in  paren theses  are equal co the abso lu te  va lue  of  the 
¢oe~fic~Le~c d iv ided  by the scandaxd e r r o r .  

w 

g = 293 

Chi $¢p~are - 2.5.3513 



Table AX-6 

LoKi~ Es_t.lma;es of T~acher 

in Ne~ York,. 1975~197 8 
4 

Variable 

CONSTANT -3.317781 
(-10486784) 

SIZE (students ~ 5000) .693580 
(1.018663) 

PROPTAX73~74 -1.5383&0 
(=.405391) 

STAI'E AID ~ -1.706553 
(°.74317) 

UICIOIT~ZATI~ =0919921 
(°.652963) 

EMPLOY °I-09712 
73=7~ (-.279322) 

WAGES -2.929803 
73~74 (=095838) 

WAGES 7A ,001381 
(0731081) 

Nmabers in parentheses are equal to the absolute value of th= 
coefficient divided by the s~and~xd ez~or. 

= 264 

Ch~ Squaze = 3~7563 
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Table ~ - 7  

L~gi~ Estimates of Teacher S~rikes 

in Penns71vanla T 1975-1978 

Variable 

CONSTANT 

SIZZ ( s~Jden~s  ~ 5000) 

-4.16797 
(-z.789643) 

1.12216 
(3.456912) 

pi~pTAZ73..74 1.02~50 
(.769321) 

STATE AID~ -3.139914 
(-3.031841) 

UNI0~ZAT~0N 2°28145 
/ (2 .2~0082)  / -~-  

A EMPLOY -t .551i71 
73-74 (-.77482) 

WAGES73_7 ~ -2.29627 
(-t.26996) 

WAGES .00226 
74 (1 .468624)  

Numbers in  p a r e n t h e s e s  a z e  e q u a l  ~o ~he a b s o l u t e  v a l u e  o f  ~he 
c o ~ f i c i e n ~  d i v i d e d  by ~he s t a n d a r d  e r r o r .  

% 

N = 293 

S~aze " 25,9499 
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Es=imates" of S~r±kes_By Non,-.i~ormed Lo~it 

Clt,v EmploTees T 1975-76 

k- 

Variable 

CONSTANT 

SMALL 

t~ TAX?3_7 4 

Variable 

-4 .10244 ILLINOIS 1.34158 
(3.1349) (1. 9472) 

-1 .  04779 INDZANA .63424 
(2.445) (. 6922) 

-3 . 5060 OHIO I. 99014 
(3. 6823) (3.1952) 

.7063 PENNSYLVANIA 1.5599 
(. 6309) (2.3173) 

2. 9022 ~qSCONSZN .10139 
(2. 0330) (. 1020) 

UNIONIZA2ION .29201 
(1.0872) 

h WAGES73_74 -I. 5508 
(1.1780) 

WAGES 7 4 .00044 
(.3022) 

.34246 
!~PLOY" 73-74 (.8666) 

,} 

Numbers in parentheses are equal co the absolute value of =he coefficient 
divi~ed by the smandard error. 

N - 679 

Ch/ Square - 47.7314 
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.~opendix B 

State Strike Prohibitions An__dd Limitations 

v. 

.% 

:! 
B~ 

~. _~RIE~ I!rI'R.~UCTI.O;! 

The considerable diversity associated wit.~ collec*~ive 

barRainin~ law in the public sector is even ,.more stzsgering when one 

surveys the array of strike prohibitions, limitations, and penalties 

whiCh may I~e f~ncl in state sta~utcr~ and c~se law. in the 

continulng search for an appropriate method or methods to resolve 

public sector labor dls~utes, it is apparent that individual states 

~ave utilized (and continue to utilize) vastly dlf~erin~ approaches. 

T~is variety serves as a laboratory/ in which numerous ~experime nts~ 

may be observed. 

In ~eneral, wi~ the exception of Montana public employees 

(excluding fire fl~hters) and some public employees under the Ala~<a 

smatute, public employees ar~ not permitted 3 rlg~hc to s~ike which 

is equal to that of private ~eotor e~p!oyees. In most states t.here 

are either statutory constraints and/or ~r~n la~ prohibit ~-cns 

coverin8 the ri~t to strike by varying groups of public employees. 

for the pur~es of anaiysi3, state laws may te divided into ~nree 

cate~orles° There am those ~ich do not mention strikes by public 

employees. In these states, courts have generally invcke~ a "common 

law strike ban" ba~ed on a theory that str~kes by public employees 

are unlawful unless expressly authorized by the !e~IsiaCure. Th, e 

second grcuplng is the largest: most states have enacted statutes 

which explicitly forbid strikes by public employees. To daze, only 

a small group of states be!on~ to the third category which permit 

strlke~ in the public sector, although typically on a limited basis. 

Even when states are grouped i n t o .  these three {enersi  

ca~e~ories, there remain numerous differences as to .~ow a particular 

jurlsaiction deals wit,h publ~c employee strikes and strike 

limitations. .~n order to understand these differences, it is 

apparent that a study of ~cate lesislation is insufficient since, 
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either in jurisdictions where there is no or very limited 

legislation or in jurisdictions where there has be~n significan~ 

litigation interpreting sta~e statutes, court decisions are often 

critical to understand the legal framework governing public 

employers, public employees, and the right to strike. Among the 

poin~a which a comprehensive survey of state law regarding public 

ea~loyees' right to strike (or lack of a right to strike) should 

explore are the following: 

I) Wh~ is the defini~ion, if any, of "strike"? 2) Are 

strikes explicitly prohibited or limited or are restrictions or 

limitations based upon common law decisions? 3) What is the 

array of penalties available for violations? 4) Are strike 

penalties legislatively mandated or developed by "judicial 

legislation"? 5) Where there is resor~ to injunctive relief, 

a) ~ho may initiate such a~ action, b) are there standards to 

determine the appropr iateness of equ i tab le  r e l i e f ,  and c) are 

there conditions which may be attached to the injunction? 6) 

Is a public employee ~rike an unfair labor practice? 7) What 

is the appropriate or exclusive forum for the determination of 

the exls~.ence of an illegal strike and for imposing strike 

penalties? 8) What affirmative defenses, if any, are available 

in an injunctive action or in a proceeding to impose penalties? 

The survey which follows first discusses ~he current state of 

the law in each of the seven states which were selected to serve as 

the focal point for this study. It will then turn to a more general 

survey of the statutory anO co.non law provisions found in other 

states, utilizing the three general categories noted above" I ) 

statutory prohibition states, 2) no statute states, and 3) right to 

strike states. For the seven states which will receive special 

attention, the study will first focus upon the per-~inent statutory 

framework, if any, and then relevant case decisions will be 

examined. Distinct.lye features of each of the seven jurisdictions 

will then be summar~ozed. Since it is impossible in a study of ~his 

4" 

m 

tb" 
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type to te e~aus~ive even as ~o this limited number of states, 

emphasis will be placed thrcu~cut upon the unique features of a 

s~a~e's statutcr7 or case law. The same format will be followed in 

studying t.he remaining states: statutory provislc~s, if any, will 

be discussed first followed by the pertinent case law. S~zce general 

conclusions will c~m~lete the survey. 

Certain caveats must be noted. F i r s t ,  a l t h o u ~  there have ~een 

a si~nificmn~ number of public employee strikes, very few of them 

have reached the coups ~nd even fewer have resul ted in repor'.ed 

appellate decisicns. Most strikes are settled wi~.hcut the 

imposition of j u d i c i a l  or other penalties which produce appellate 

judicial review rand opinions to serve as precedents. Thus, ~nile 

there have bees numerous questions involving the right to st~.ke and 

strike penalties litigated, the body of published state decisions is 

often sparse and s~ty wi~/9 little a~plicsbility elsewhere. 

Second, therm am a number of si~nlfican.t related legal issues which 

this study does not attempt to cover. These include t~he question of 

who is a public employee and thus covered by t~he jurisdiction's 

rules relatin~ to public employee strikes and the question ~hic.h to 

date has been answered negatively) of whether the right to strike is 

inneren% in the constitutional right to form a labor organization. 

AI_~ omitted are extensive discussions of the myriad of general 

legal problems surrcunding the granting of injunctive relief such as 

problems of service of injunctlcn papers and the critical 

dlstlncticns between ~-Im~nal and civil contempt proceedings and 

penalties. Finally, the study mzkes no distinction among various 

ty~es of strikes (recc~nitional~ impasse cr grlevance) unless 

specifically noted~ and used January I, 1980 as a cut-off date. 

Generally 19~0 cases and developments have not been included 

althou~ there are some exceptions. Primary reliance has ~een 

placed upon pre-1930 reported decisions and..statutes. 

s. ~ Yam<, !:mI~A, 0~0, Ii.~OIS, ,~_SO~_~XS~, HA~AjI, ~rm 
p~,~nT.V~IIA: A STAT~_ a_Y STA~ ~__~SIS OF THE_ _STA~ OF r~E LAW. 
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NF.' YORK 

I) STA ~'I/TORY LAW 

New York's Public L~ployees' Fair ~mployment Ac~ (co~mnl.y 

known as the Taylor Law) has the most extensive statutory provisions 

implementing i ts express no-strike policy against public employees 

and employee organizations. N.Y. CIV. S~RV. LAW Sec. 

210(1) (M~Kinney). The law defines a strike as "any strike cr other 

concerted stoppage of work or slowdown by public employees". N.Y. 

ClV. S~V. LAW Sec. 201(9)(McKinney). Not only are  public 

employees ~d employee organizations expressly prohibited from 

striking, they are prohibited from causing, instigating, encouraging 

or condoning a strike. H .Y. C!V. $ERV. LAW Sec. 

210(I) (McKinney). Public employers are similarly prohibited from 

authorizing, approving, condoning or consenting to a strike. N.Y. 

CIV. SERV. LA%I Sec.=__210(2)(c)(Me-Kinney). Employee organizations 

seeking recognition or certification must affirm that they do not 

asser~ the right to strike or impose an obligation to conduct, 

assist or participate in such a strike. N.Y. CIrV. SERV. LAW Sec. 

207 (3) (b) (McKinney). 

The statute goes on to provide that an employee who is absent 

from work wi~out permission when a strike occurs is presumed to 

have engaged in t~e strike on that date. N.Y. ClrV. $~V. LAW 

Sec. 210(2)(b) (McKinney). The chief executive officer of the 

government involved is authorized to determine whether a strike has 

occurred. The officer must notify the employee involved, the chief 

legal officer of the government involved, and the Public Employment 

Relations Board (PERB). H .Y. CIV. SE~V. LAW Secs. 

210(2) (b), (c) (McKinney). 

The chief legal officer (or PERB on its own motion) is required 

t o  i n s t i t u t e  proceedings before PERB t o  d e t e r m i n e  whether an 

employee organization has violated the strike provision of the law. 

:v,_J/" 
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,I.Y. C I V .  S~V. LAW $ec .  210(3) (c) (McKinney). PERB, in 

determining strike violation c.har~es, is required to consider 

whether the employee cr~az~Lzation called the s~r~ke or t.'~.ed to 

prevent it, and whether the employee or~anizatinn mac .= cr wa~ making 

good faith effort= to tarminate the strike. N.Y. CIV. S~RV. LAW 

See. 210(3) (e)(Me-Kinney). 

An employee w~o objects ~o the chief executive officer's 

determination .may file wrltten objections. The officer may ~hen 

either (I] sustain ~e object-ions, or (2) if he deP-ermines ~hat a 

q u e ~ i ~  o f  fact is involved, he is require.d to appoint a nearing 

officer to determine whether in fact the employee did vlo!a~e the 

nc.sr.~ike provlslon of the Taylor Law. If the chief executive 

officer sustains the objections or i f  the hearing officer's 

determination indicate~ that the employee is not in violas!on of ~he 

strike provision, a]~ further penalty deductions cease and a refund 

is  made of pre~ious pena1~y deductions, i f  any. 

When a strike occurs or is threat~ed, the chief executive 

officer o f  t~e government involved is fur~-.~e~" required to notify ~he 

chief legal officer of the ~ver~me.nt involved. The law then 

provides that "n~twit.hstandir~ the failure or refusal o f  the chief 

executive officer to act as aforesaid, t~e chief legal officer ... 

shall forthwith apply to the supreme court for an Injuncticn against 

su~ vlolation. * N.Y. CIV.  SE,RV. LAW See. 211 (McKinney). 

A.s for employee penalties, the statute provides that a public 

e~ployee in vio!aticn of ~.he strike provision "~ay be subject to 

removal or" other disciplinary action provided by law for 

misconduct." N.Y. CIV. SE~V~ LAW See. 210(2)(a)(M~Kinney). The 

statute further provides For a payroll deduction equal to twice an 

employee's da i ly  rate o f - p a y f o r  ever'/ day (or part) the e~. loyee 

wa~ on str ike. ~.v. Clef. $~--W. LAW See. 210(2) (g)(McKinney). 
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As for employee organlza:ions, ~c,he law states if PERB 

determines that an employee organiz@tion has violated the strike 

law, PERB must order forfeiture of employee deduction ri~s, for 

such period of ~ as it shall de~em~ine. In fixing t~e duration 

of the forfeiture, PERB is required to consider "all the relevant 

facts and circumstances, including but not limited to: (i) the 

extent of any wilful defiance of subdivision one of this section 

(ii) the impact of the strike on the public health, safety, and 

welfare of the ¢~m~ni ty  and ( l i i )  the f i n a n c i a l  resources of  the 

~uployee organization, and the board may consider (i) the refusal of 

the employee organ iza t ion  or the appropr ia te pub l i c  employer or the 

representative thereof, to submit to the mediation and fact-finding 

procedures and (ii) whether, if so allege d by the employee 

organization, t,he appropriate public employer or its representatives 

engaged in such acts of extreme provocation as to detract from the 

responsibility of the employee organi=ation for the strike. In 

determining the financial resources of the employee organization, 

the board shall consider both the income and the assets of such 

e~p loyee organization." N .Y. CIV. SERV. LAW Sec. 

210(3) (Me_Kinney). 

Non-compliance with a cour~ injunction is subject to the 

Judiciary Law which states in part that punishment for a contempt is 

a f ine  not exceeding $250 or  imprisonment not exceeding 30 days, or 

both. N.Y. JUD. LAW See. 751(1) (He.Kinney). W i l f u l  disobedience 

or res is tance ~o a lawfu l  mandate of  a cour t  by an employee 

organ iza t ion  in  a case i n v o l v i n g  a s t r i k e  in  v i o l a t i o n  o f  the c i v i l  

s e r v i c e  law, i s  punishable by a f ine  to  be determined by the couP.  

N.Y. JUD. LAW Sec. 751(2)(a)(Mc~Kinney). 

Any ~axpayer may seek judlclal review for "failure to perform 

the duties required" under $ecs. 2i0(2) and 210(3) (prohibition of 

strikes) and ~I.Y. CIV. SERV. LAW Sec. 211 (McKinney) 

(application for injunctive rel ief) .  N.Y. CIV. STRV. LAW Sec. 

213(e) (He_Ki~ey). 
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Finally, the law requires a written report by Che chief 

executive o f f i ~ r  of the govern.merit involved within 50 days 

following the termination of a strike. The repo~ is to ~e ma~e 

public and is to contain the- following information: "(a) the 

circumstances surr~undin~ t~e ~encement of the strike, (b) the 

effort= used to terminate the str ike, (c) the names of ~hose public 

employees whom the public off icer or body had reason to believe were 

responsible for causing, instlgating or encouraging the strike and 

(d) related to the varying degrees of £r.dividual responsibil i ty, the 

sanctions imposed or proceedings pen~i.~ against e a c h  such 

individual public employee." II .Y. CIV. 3~V. LAW Sec. 

210(~) (Mc.Kir~ey). ~I.Y. CIV. SERV. LAW Sec. 210(2) (f) (Mc~Ktnney) 

relating to the one year probationary status of an e~p. loyee 

determined to have violated the no-strike provisions of the law was 

r~pealed effective July 5, 1978. 

_~) CASE I . .~' 

Despite the specificity of Taylor La~ language In regard to the 

legal consequences mandated by a breach of the strlke_ban, as .,night 

b~ anticipated, there has been mu~-h l i t igat ion about  these 

provisicm~ L~lt iated and pursued in state courts. To date, attacks 

on con~itutlonali~! based on due process and equal protection 

grounda, have been ur~uccessful in state courts although, as will be 

noted, one federal court decision found one aspect of the statute to 

be unconstitutional. 

W 

t 

in addition ,.here are numerous reported lower tour ~ - de~-isicns 

.from state cour~ discussing a wide variety of issues requiring 

interpretation of the Taylor Law. Few have been decided, hcwever, 

by the Court of Appeals, the hi~est court in the state. 

The Taylor Law's pr~ibltlon a~ainst strikes by public 

e~loyees or their employee or~anlzatlons have been uniformly held 

to be constitutional by state court~ despite attacks alleging a 
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constitutional infir~Lity under either the federal or state 

constitution. The typical ~ounds for a constitutional cnallenge 

~as been the Fourteenth Amendment's due process and equal protection 

requirements. For an early case decided by the Court of Appeals 

which rejected this type of constitutional challenge, see City of 

New York v. De Lurz, 23 N.Y.2d 175, 295 N.Y.S.2d 901, 243 ~l.E.2d 

12B (1968). An appeal to the United States Supreme Court in this 

case Has subsequently di~=nissed. 394 U.S. 455 (1969), rehearin~ 

denied 396 U.S. 872 (1969). For a later, additional decision by 

the New York State Court of Appeals, see Sanford v. Rockefeller, 35 

N.Y.2d 5~7, 35q N.Y.S.2d 450, 32q N.E.2d 113 (197C)o 

More recent examples of cases upholding constitutionality 

include Barni v. Board of Education of Lakeland, ~OS N.Y.S.2d 559 

(1978) and Board of Education of City School District of Buf[alo v. 

Pis._.~a, 55 A.D.2d I~, 389 N.Y.S.2d 938 (1976). In Ro_~v. 

Anderson, 3q A.D.2d 15~, 310 r.Y-S.Rd 17~ (1970), the Appel la te  

Division upheld the constitutionality of the Taylor Law's 

requirement conditioning a union's certification upon union 

affirmation that it does not assert the right to strike against the 

public employer. An argument had been made by the union ~.hat this 

was an unconstitutional infringement upon the right of free speech. 

Fede.~al courts however, have treated constitutional challenges 

less uniformly. In Buffalo Teachers Federation v. Hel~, 035 F. 

Supp. 1098 (S.D.N.Y. 19T7), the federal district court held that a 

teachers' union was entitled to a preliminary injunction restraining 

Pr_RB from ho ld ing  a hear ing on the un i~u 's  loss  of  dues deduction 

rights pending resolution of ~.he union's constitutional challenge to 

an aspect o f  the Tay lor  Law. The un ion ' s  c la im concerned the narrow 

issue of  whether there i s  an u n c o n s t i t u t i o n a l  d i s c r i m i n a t i o n  between 

the forfeiture of dues c~eck off rlghta required in a Pr-RB 

proceeding in contrast to the jurisdiction of a mini-P~-R8 or OCB 

where the s~atu~e gives discretion to the mini-~!_RB or to the court 

.j 

- . j 



. . . . . ; .  . . _ ~ , . .  

~-9 

". _. = ..f-/' 

.J 

(but not to ~ew York City's Office of Collective Bargaining) ~.o 

ir~eae such a penalty. 

In a similar lawsuit considered by a different feder~i dist.-ic~ 

court judge in Civil Service Em~loyees v. ~ ,  ~39 F. Supp. 

1272 (S.D.N.Y. 1977), an opposite re_m~it was reached. In t h~  

latter case, a preliminary injunc~-ion was denied based on a flndinK 

thgc the statutory scheme was clearly and rationally related ~o a 

legitimate s ta te  purpose. 

In C ~  v. State of ~ew York, 31 II.Yo2d 381, 3~0 ~.Y.S.2d 

393 (1972), ~h.e Court of Appeals held that when funds were paid into 

cou~ as a result of an adjudication of criminal cont~='~P~ by 

illegally s~riking unions, the public employer which had c~enced 

the ac~io~ i n  which the ¢ontetmpt order was i ~ u e d  ( i n  t h i s  c~se ,4ew 

Yor~g City) was er~citled to ~.he funds and not the State of ~lew York. 

E a r l i e r ,  in  Bom'd o f  Education o f  Eroomhaven v. NEA, 30 N.Y.2d 

g38, 335 N.Y.S.2d 590 (1972), a c l o s e l y  d iv ided  Court o f  Appe ~a!~ 

held tha t  the s~hool board 's complaint  fo r  money damages and an 

injunc~ion agains~ the national a=scciaCicm's statemen~-s urzing 

~eschers not to take employmen~ in thaC s~-hool district and applying 

sanctions against teachers taking su~1 employmen~ was legally 

insu f CLcien~.. 

On the issue of whetn~', in addition to statutory penalties, an 

i l l e g a l l y  s t r i k i n g  Lmicn may be l i a b l e  f o r  ¢~mpermator7 and even 

punitive damages, there i s  an interes"cing declslcn. In Caso v. 

Distric~ Council 3T, ~3 A.O.2d 15g, 350 .H.Y.S.2d 173 (1973), t,he 

Appel la te  D i v i s i o n  held tha t  the Act's p o l i c i e s  are. bes~ served by 

p e m i t t i n g  appropr ia te  redress in  add i t i on  to  ;he express s ta tu to r ' !  

remedies o f  the Tay lor  Law. Therefore,  the cour t  concluded tha t  t.~e 

p l a i n t i f f s  (Lon~ Is land Sound m m i c i p a l i t i e s )  s tated a cause o f  

actlon by claiming da~es  done to .~.heir waters and beac.~es by 

striking unions when garbage dumped by ;~ew Yor~ City during "C~ 

- / - _ _  
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s~rike ultimately washed up on Lohg Island Sound beaches and. 

concamin=~ed Water supplies. 

In Peoole v. Vizzini, 78 Mis.2d. IOU0, 35~ N.Y.S.2d I~3 

(197~), another court held that Taylor Law penalties were not 

exclusive in ~he context of c r i ~ n a l  reckless endangerment 

indic~mmrCs asainst the president and two other union o f f icers  for 

~heir alleged fraud in cal l ing a New York City f i re f ig~ te rs  s~rike. 

3) UNIQUE NEW YORK F--~ATURES 

a) Single statu~e with broad, e x p l i c i t  array of ind iv idual  

and union penalties, b) ~.mong penalties: for individual strikers, 

payroll deduction of two days pay for every day on strike, fines 

for breach of an injunction, regular disciplinary penalties for 

misconduct; for unions, loss of dues deduction rights, fines for 

breach of ~m injunction, e) Special role for PE~, New York 

. City's Office of Collective Bargaining, and approved 

"mini-PERBs". d) Chief legal officer of government involved 

must seek injuncWcion agains~ strike, e) Taxpayers have standing 

to seek cour~ review of public official's fa i lu re  to perform 

duties in connection with lmpos i t i~  of s t r i ke  penalties against 

individuals and unions m~d the seeking of a mandatory 

injunction, f) 5mployer unfair labor practices are not relevant 

as to whether an injunction shall issue but are a mitigatin~ 

circumstance in determining amount of penalty. 

.Y 

.-.j 

d 

q 

INDIANA 

I) STATUTORY LAW 

The Indiana Public Employee Bargaining ACe (hereafter "Act") 

defined a "s~rlke" as a: 

4 

g• 
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". .concerted fa i lure to repor~ for. duty, w i l l f u l  absence 

from one's position, stoppage of wcri<, or abstinence in whole 

or in par~ from the f u l l ,  fai~-hful and proper performance of 

the duties- of employmer¢, without the lawful approval of ~he 

employer, or in any co~cer*.ed manner interfering wit.h the 

operation of the employer, as defined in subsection (B) of this 

section for any purpose." 

iND. CODE .~e¢. 22-6-4-1(M)(1975)o 

Public employee str~kes ,aer~ prohibited by l:IO. 

22-0-¢>6. The statutory prohibit ion read aa follows: 

CC~DE Sec. 

Sec. 22-6-U-6. Strikem.--(a) I t  is unlawful for any 

public employee, public employee crganizatien, or any 

affiliate, £ncluding but not limited to state cr naticna! 

a f f i l i a t e s ,  to t ~ e  par~ in, assLs~, or advocate a s t r i ke  

against a public employer. (b) Any public employer .-my in an 

action ac Law, su i t  in equity, or o~2~er proper proceeding, .'.ake 

action against any public employee organizat ion, any a f f i ! i ace  

~hereof, or any person aiding or a~ecting in a st#.ke,, for. 

redress of ~uc.b unlawful ac~. (c) Where any exclusive 

representative enKzKes in ~ st~'ike, or aids or a~ets there!n, 

i~ ~ .a l l  lose i t s  dues deductlen pr iv i lege for a period of one 

[ i ]  year. (d) A public employer shal l  not pay any public 

employee for any day when ~e  public employee fa¢l~ as a result  

of a strike to repcr~ for. ~r~. 

,w 

,) 
.J 

I~. CODE Sec. 22-6-¢-6 ( 1976). 

This par t icu lar  sta~JJtcr! prohib i t ion agains¢ public employee 

s t r ikes  did not apply to policemen, f i r ~ .  n, professional engineers, 

uni.ver~ity facu l ty ,  ce r t i f i ca ted  employees of school co rpc ra t i ~s ,  

conf ident ia l  employees, .anct ~n ic ' i pa l  or county health cars. 

institut ic~ employees, i'~. CODE Sec. 22.8-"I (C) ( 1975). 
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Ce.~cifinated educational employees are governed by sections 

2f~-'~.5-I-I to 20-7.5-I'Iq of %he Indiana_Code. The definition and 

prohibition of certificated educaticnal employee strikes are almost 

ider~ical to t.he provisions in ~ne Act. IND. CODE Sees. 

20-7.5-I-2(P), 20-7.5-I-I~ (1976). Not only is a school employer 

prohibited from paying any school employee for days missed as a 

result of a strike, the employer cannot be required to schedule 

makeup days in s t r i k e  s i t ua t i ons .  IND. CODE Sec. 

20-7.5-1- I~(D) ( 1976). 

q 

In addition, under the Act any public employee organization or 

its asent.s who engased in a strike committed an unfair labor 

prac~.lee. I N D .  CODE Sec. 22-5-~-5(B) (S) (1976). The public 

~mployer could file a complaint against the employee and/or the 

~ployee organization with the Indiana Education Employment 

Relations Board (hereafter "Eoard" ).  I ~ ) .  CODE Sec. 

22-6-~-8(A)(1976). In addition, the employer could petit ion a 

c i rcu i t  or superior court for injunctive re l ie f ,  pending the f inal 

determination by t ~  Board. l!n). CODE Sec. 22-6-~-8(B)(1976). A 

court was required to grant injunctive re l ie f  i f  the tour% found the 

conduct in question to pose a "clear and present danger to public 

health or safety" and "it is in the best public interest to 

preve,~c". IlfD. CODE Sec. 22-5-a-8(B)(1976). The Board or the 

complaining party was authorized to petition the circuit or superior 

court for appropriate temporary or permanent relief and for the 

enforcement of the Board ' s order. IND. CODE See. 

22-6-~-8(D) (1976). 

Any school employee ~gan iza t lon  or i t s  agent~ who engage in a 

s t r i k e  con~nit an un fa i r  labor prac t ice .  I i ~ .  CODE Sec. 

20-7.5~I-7(B) (~). (1976). The school employer may f i l e  a complaint 

against the str iking employee(s) with the Indiana Education 

E.mployment Relat ions Board. IND. CODE Sec. 20-7.5-1-11 (1976). 

2) CASE LAW 
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In Indiana Education E.mploTment Relations ~oard ~. ~enton 

Co=~unity School Cor~., ;he Indiana Supreme Court held the Indiana 

Public Employee 3argaining Act I~.~. CODE Sees. 22-6-~-I ~o 13 

(1976) to be in violation of Article I, Section 12 of the Indiana 

Const i tut ion.  58 Ind. 261, 365 N.~.2d 752 (19?7). Secticn 8 of 

the Ace prohibited judicial review of unit determinations and 

certi/ication of exclusive bargaining representatives by the ~oard. 

365 N.~.2d at 760. Since t~e court found t.ha~ the obJec~-ionab!e 

portion~ of Sectlcn 8 were ,~ot severable from the remainder of the 

ACt, the entire statute was declared unconstitutional. 355 N.E.2d 

at T61. The ~en~n decision ~efle~.s the current status of ~he law 

in Indiana. No action has been taken by the legislature to modify, 

revoke cr recreate portions of the Indiana Public Employee 

Bargaining Ac~. 

Public employee strikes are illegal under Indiana common law 

and ~ay be enjoined. Anderson Federation of Teachers v. .~chool 

Ci.~, 252 Ind. 555, 25~ N.E.2d 329.  (1970). In Anders~n, a 

re~tralning order ~as i~sued against the striking teachers ~d their  

local union. 25~ N.E.2d at 330. A jud~nen~ of contempt was 

rendered a~ainst them and a fine of five hundred dol!zrs was levied 

for each school clay ,.'~s~ as a result of the strike. !d. In 

denylng a petition for rehearing, the Suprene Court held that 

Indiana's Anti-lnjunction Act does not apply to public employee 

• conduct; thus, public employees may be enjoined from picketing and 

~criklng against the public employer. 25U N.E.Rd at 331. 

In ~ider v. City-o~E jeffersonville, city firemen ~ppealed a 

permanent in junct ion proh ib i t ing  them frc~ engaging in any fur ther 

s t r i k e s  against t he i r  e~ployer. 18~ ind. App. ~22, 329 N.Z.2d 

55~, 655 (1975). The court reaffirmed i t s  decis i~ l  in t.he Anderson 

case and found that public employee strikes were illegal and could 

be enjoined. Id. at 329 ..4.E.2d 657. A temporary injunc'.icn could 

issue to halt on~olng strikes, ~d a permanent injunction could 

issue to prevent future strikes, rd. at 660. 
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The court limlted the question to be ~ecided in the Elder case 

to I) whether public employe~ were invQlved, and 2) whether there 

was in fact a s~rike or job action. Id. at 660. In dec.iding 

whethe~ the preliminary injuncticm was properly issued, the cour= 

considered the following factors: I) the probability that 

plaintiffs would prevail on the merits; 2) the probability th~ 

plaintiffs would suffer irreparable injury without an injunction; 

and 3) the interests of the parties with "special consideration of 

the public interest." Zd. at 659. The court refused to consider 

the conduct of the e~ioyer durin~ negotiations and rejected the 

firemen's "clean hands" defense. Id. at 660. The court held that 

as long as a possibility exists that further strikes will occur, a 

court may issue a te~rary or a permanent injunction against the 

public employees -- even in a situation where no strike is in 

progress when Lhe injunction is issued, l_~d. at 658-660. 

J 

Relying on the Anderson ar~ Elder decisions, the Third District 

Court of Appeals affirmed a t e ~ r a r y  injunction issued after 

s t r ik ing firemen returned to the i r  jobs. Individual Members, etc. 

v. City of Mishawaka, 355 N.E.Ed ~ (1976). The court noted the 

illegality of the firemen's s~crike. 355 :I.E.2d at ~9. While no 

s~rike was in progress or expressly threatened when the temporary 

injunction wa~ issued, "the firenw-~n had already de~nstrated...their 

willingness to stJ'ike." I dd. at ~q9. The lower court was, 

therefore, e~wered to grant te~rary relief pending a final 

disposition on t.be merits. I~d. at ~a9. 

The firemen raised e defense of equitable estcppel by claiming 

that the mayor had promised not to seek an in junc°.ion i f  the firemen 

returned ~o work. Id. at ~ 9 -  In rejecting the firemen's 

~r&n~mer/c, the court concluded that equitable estoppel could not be 

used ~o protec"c persons whose only claim of prejudice was 

interference with the i r  ab i l i t y  ~o engage in an i l l ega l  str ike, id .  

at ~49-~50. 

J 
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i...L.r_~ 3) UNIQUE ~'IID.T.MIA FEATURES 

a) Failure to legislate a replacement for the !nciana Public 

E~ployee Bargaining Act ~ter it ws3 declared unconstitutional in 

1977. b) Public ~col ~esc~ers ~re ~hus covered by cor~r~ensive 

bar~alnin~ and strike pr~hibltlon !an~uage while other public - 

e~loyees ~e not. c) ~trong case law indlca~es broad judicial 

discretic~ to :~sue injunctions and enforce contempt of ccur~ 

penalties for violations of the common Law strike ban in the absence 

of express ststutcr~ ~-nalties. 

CHIO 

1) STATUTORY LAW 

\ 

Ohio has no public sector collective bargaining legislation. 

i~ does have, h~ever, anti-strike legislation, the Fer~J~0n Act, 

~hich def£nes a strike as: 

"the fz~Llure to repcr~ fo- duty, the wil!ful absence from 

one's p~siti~, the stoppage of work, or the abstinence in 

,~hcle or in part from the full, faithful, and proper 

performance of the duties of e~loyment, for the p~r~cse cf 

inducing, influencing, or coercing a change in the conditions, 

co~0er~sticn, rights, prlvileges, or obligatlcns of em~!oyment, 

or of intimidating, coercinG, cr ur~awfully influencing oChers 

from remaining £rr or from assumln8 such ~ublic employment. 

OHIO R_='F. CODE. ~111. See. :11T.O1(A) (P~ge) ( lgTS). A publ ic  

employee enKases in a strike speciflcally prohibited by the Fer~uscn 

A ~  ~nen the  employee, -. 

"~ithout r.he approval cf n'is superior, uniawfu!!y fails to 

report for duty, a~sent= himself from his position, or a~stains 
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in whole or in part from full, faithful, and proper perle ~ance 

ot his position for the purpose oFinducing, influencin£, or 

coercin~ a change in the conditions, as compensation, r~ight-s, 

privileges, or obligations of e~ioy~ent or of intimidating, 

coercing, or unl~-wfully influencing others from remaining in or 

from assuming such public employment is on strike, provided 

that notice that he is on strike shall be sent to such employee. 

by hLs super io r  by mai l  addressed to h is  residence as set f o ~ h  

in his ~mployment record." 

. . L  

/ 

OHIO R£V.  CODE ANN. -met. q l lT.Oq (Page) (1978). Coverage o f  the 

Act extends to every p u b l i c l y  employed person in  Ohio. OHIO REV. 

CODE ANtL Sec. q l lT.O1(B) (Page). (197B). 

A public employee is not engaged in a statutory strike in 

violation of the Ferguson .~ct unless ~nd until he/she is sent the 

prescribed notice that he/she is on strike. Upon receiving the 

notice, the employee may file a written request, within ten days 

~er his/her regular compensation has ceased, for the timely 

co~nencement of a hearin~ to determine whether he/she violated the 

Ferguson ACt. OHIO R£V. CODE ANN. See. ~117.Oa (Page) (1978). 

Any public employee who violates the Ferguson Act is considered 

to have abanc~ned and terminated h i s / h e r  employment, unless he/she 

is appointed or reappointed under the conditions prescribed in 

Sect.ion ~117.03. OHIO REV. CODE ANN. Sec. =117.05 (Page) (IgT8). 

Any person appointed or reappointed under Section ~117.03 cannot 

receive an increase in compensation which exceeds tha t  received by 

him/her prior to .~is/her violation until one year has passed from 

the time of appointment or remppointment. OHIO Ri'V. CODE A~Ir:. 

Sec. ~11T.03 (Page) (1978). Thus, the Ferguson Act denies to any 

str iking public employee the f ru i ts  of the strike error*.. In 

addition, such employee is placed on probation without tenure for 

two years following the date of appoint~en~ or reappointmer¢. O~,IO 

~'V. CODE AN;~. Sec. qI~/.03 (Page) (IgT8). 

-w 
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Removal, su~pe.c~icn and demotion of classified civil service 

employees is governed by OHiO R~;. CCDZ ANN. Sec. 12u.3~ (Page) 

(1978). Under this.statutory provision, a st.~!king classifi -~d civil 

service employee .may be disciplined for "neglect of duty". OuIO 

R~I. CODE ~JIN. S e c .  12~.3~ (Pa~e) (1978). .% copy cC the 

disciplinary order ,~JSt be sent to the employee and f i led with the 

director of ~ i n i s t r a ~ i v e  services and the state personnel board of 

review or the com~ssicn, whichever is appropriate. OHIO ~I. ccor 

~J|N. ~ec. 12~.3~ (.~a~e) (1973). The employee may file a wrlt:en 

appeal with the state personnel board of review or the c~.m~ssicc 

within ten days of ~.he filln~ of such order. OHIO ~ ; .  CODE ~CIH. 

~ec. 12q.3~ (Psse) (1971~). Such appeal must be heard wi~,hin 30 

days o[ i t~ fLllng date. Either the public employer or the ~plcyee 

may appeal the decision of t.be state personnel board of review or 

the c~m~ssicn to the cou~ of common pleas in the county ,,i~ere t3ce- 

e~loyee resides. OHIO ~'V. CODE ANN. Sec. 12~.3~ (P~e) (1978). 

An appeal to the cour~ of common pie as is ~ovemed by the procedure 

provided in OHIO ,=~:'V. COD~ ~JIN= Se¢.  119.12 (P~e)o 

2) CA~E LAW 

.i_.>" 

in Cleveland v. Division 25_88, the County Ccur-. of Appeals 

concluded treat the sanctions under %he "erguson Act applied only ~o 

puolic e~icyees end not to their none~loyee union festers. 

Cleveland v. Division 26__88, 85 Ohio App. 153, 161, 85 )~.£.2d 811 

(19~9). The court held that the city could seek injunctive relief 

ba~e~1 upon ~be general equitable jurisdiction of the c~urt. 

Criminal trespass was also a possible cause of action, ld. st 

162-153. 

An addltlcnal remedy was reco~cized in a later case, wi~erein 

AP3~4~ District Council 51-~ its International were permsnent!y 

enjoined frc~ striking asainst the city Of Cincinnati and the ci'-7 

collected damages against the union for failure to comply with the 

injunction. Cincinnati v. Cinncinnati Oistric; C~uncl! 51, 35 ~.hio 
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St.2d 197, 193, 299 ,,.£.2d •5B6 (I973) Both the Council and the. 

international were found i n  con~e~t pC court for violat ing the 

injunction and were fined $37,000, $I,000 for each day of the 

str ike.  Id. at ig8. On appeal, the Court of Appeals affirme~ ~he 

judgment of the t r i a l  court. The court concluded that the 

International "sided and encouraged the str ike in violat ion of the 

permanent injunction"° Id.  at 205-206. In addition, the court 

held theft a taxpayer and ci t izen of a municipality could intervene 

in a contempt proceeding brought by the municipality against a union 

of municipal employees where such intervention was in the public 

interest. Id. at 201. 
m 

In Board of Education v. Ohio Education Association, the local 

board of education was granted the right to seek ~n injunction 

against its striking teachers. ~2 Ohio Op. 2d ~j53, 235 li.£.2d ~.B. 

On several occasicns, Ohio courts have determined that the 

Ferguson Act is not self-executing and have suggested in dicta that 

the Act was not intended to affect court of common pleas' powers to 

enjoin co:~non law strikes by public employees. In Markowski v. 

Backs:rom, the court held that public employers had wide discretion 

over whether to invoke the provisions of the Ferguson Act or 

disregard them. Markowskl v. Backstrom, 10 Ohio Misc. 139, 226 

N.£.2d B25 (1967). Under the Ferguson Act, public e~loyers 

determine whether a str ike has occurred, which ~Mployees were on 

str ike,  and which employees would be reinstated. 10 Ohio Misc. 

139, 151. Since the Ferguson Act applied to municipal employees, 

any municipal ordinance contrary to the Ferguson Act would be 

invalid, id. st 152. 

In Abbot v. M~, t.he court upheld the constitutionality of 

the Ferguson Act. 20 Ohio App.2d 55, 251 rl.E.2d n 859 (1969). In 

order to invoke the sanctions under the Act, ~e public employer 

must follow the notice procedure in Section a11?.Oa. A formal 

& 
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finding th~c the public employee- is on strike, however, need not 

m~de prior to the sending of ~.he notice. !d. 

be 

Public e~koloyer~ have been ordered by the cour~..s to con~ply . 

s t r i c t l y  'with the notice procedure in Section ~117.0u o£ ohe Act £f 

the Act's ~ctions are to be available. Goldber~ v_. Cincinnati, 

25 Ohio St.2d 22B ~-tl N.E.2d 2B4 (igT1). Cue to the severity of ~.~e 

sanctions provided under the Act (termination, two-year probation 

with tenure, one-year ban on increases in compensation), public 

employers are required to send actual written notice to an employee 

~at he/she i~ on strike. ~I N.5.2d at 2~g-~90. A public employee 

i s  no~ engaged in  a statutory str ike unless Lhe proper notice is  

sent, and the public employer has complete discretion as ~o when 

t.hac no~ice is sent. Id. at 2~g-2gO. Although "-he ~urt noted 

thac all public employee strlke~ "are uniformly illegal" at common 

law and could be enjoined by a court of co~on pleas, yet :he cour ~ - 

concluded t~st "a co~T~on law strike does not, ipsc facto, constitute 

a s~r~ke in violation of ~.he Fer~uson ~ct." I d. at ~-~9. A 

public e~ioye~ engages in a statutory ~rike only i~ the required 

notice is ~Lven by the public employer. !d. s~ 2B9; Diebler v. 

Denton, 4g Ohio App. 2d ~03, 361 N.E.2d 1072 ( lgT6).  

In Otebler v. Denton, the court held that Lhe punitive 

provisions of t~e Fer~u~on Act could not be invoked where the 

required notice wa~ not given to the e~loyee~ in question. 361 

N.E.2d at I 0 ~ .  On the or,her hand, the provisions of t.he Ferguson 

Act were cumulative and not exclusive where classified civil ser-~Ice 

e~loyee~ ~e~- involved in a' strike. Id. at 10'79. The public 

employer could proceed under the Fer~uson Act, OHIO REV. C~E ~HH. 

Sec. 12~.3~ (P~e) ,  or both. I d. at  1079. 

I f  the public ~mployer proceeded under Section 12~.3~, however, 

the e~!oyer would have to base a removal.-on the ~rounds of "neglect 

of  "duty" or  absence f r ~  wcr~K. !d. at 107g c i t i n ~  .~e!i v. ~.oard 

o f  Trustees, 21 Qhio App.2d "g, 25~ N.~.2d 711 (1969). Upon the 
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issuance and rec~_ipt of removal order, the employee may appeal such. 
order ~o ~he state personnel board of review or t.o the co~nission. 
A board or commission decision is then appealable to the cou~ of 
common ple~s in the county where the e~loyee resides. I d .  at 
1076. 

The court made it clear in Diebler v. Denton that public 

employee ~rikes were prohibited under any circumstances. Even a 

breach of the collective bargaining agreement by the public employer 

would not justify a public employee strike. Id. at 1079. The 

court le~c the issue of mit.isation of penalty unresolved, however. 

!d. at. 10'2'9. 

3 

a 

& 

3) UNIQUE OHIO F:_ATURES 

a) Strong anti-strike legislation and penalties exist in Ohio 

in the absence of collective bargaining legislation, b) FerEuson 

Act procedures and penalties exist side by side with the broad, 

general power of Ohio courts to enjoin common law prohibited strikes 

by public e.nployee~. 

ILLINOIS 

I) STA~lrTORY LAW 

There is no statutory law in Illinois which explicitly governs 

public employee strikes and strike penalties nor Ls there any public 

employee collective bargaining s~atute. Executive Order No. 6, 

issued in 1973 by the governor, created collective bargaining rights 

and procedures for state employees. The Order, however, is silent 
on the rlg/~t of state employees to strike and does not specify 

strike penalties. 

o 
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The Illinois Anti-Injunction kc~, prohibits courts from 

enjo in inK .oeaceful str i .kes ~ d  pic~<et;in~. ILL.  R~V. STAT. c.~. 

~, ~ec. 2a (IgT5). The !an~uage of the Act does no~ specifically 

indicate ,~he-.h~ it wa~ meant to apply to private cr public labor 

disputes, or both. 

% 

,\ 

2) CASE LAW 

The flrs~ s i~n l f l can t  case Involv in~ an i n j u n c t i ~  asain~¢ a 

strike by public employees was _~oard of 'Educat ion v. Reddin~, 32 

I l l . 2 d  55T, 20T N.5.2d 42T ( lg65) .  The cou~  held tha~ pub l ic  

e ~ l o y e ~  had no r ight  to stJ~ke since the public pol~cy to "provide 

a ~2~oroush and ef~ic~.ent system of  f ree schools" ,  expressly declared 

in ~ l c l e  V I I I ,  Section 1 of the I l l i n c i =  Cons t i tu t ion ,  transcendec 

the ri&h~ of e~loye~ to strike c~" picket a public school. Id. at 

5T2. In suppo~ of ~.9e "e~sentlallty of "funcCic~s" doctrine, the 

court  reasoned that  ~overnmen=al functions may not be i~peded or  

obstrutCe~ bY a publ ic  employee s t r i k e .  I_~d. at .;73. Thus, Reddin~ 

provided ~llinois with a COrLS%I~uCiOn~LI rationale for a judiclally 

construed no-stw-Lke policy for public employees. The app!!cabi!ity 

of the Anti-lnjunc~.ion Ac; which was in effect at the tLme and i~ 

applicability t~ public school employees wa~ neither raised nor 

ruled on. 

Although the Reddln8 decision ha= sometimes served as a basis 

for judicial refusal in Zllinols to apply the provisions of ~.he 

.~nti-lnjuncClon Ac~. to public employee sCrlke~, ~ Ii!~Lnois cour~.s 

have reached dIZfe~t results. In ~ o f  Peoria v.  Benedict, 

the Illinois Supr~ Co~ur¢ held that the Anti° InjuncClon Act 

appl ied to employees o f  a county nursin8 home; thus, the prel iminar"! 

~junc¢1~ enJoininK t h e i r  st~ke and p icket in~ a c t i v i t i e s  wa~ 

erroneously issued. ~ oF Peoria v. _ ~enedict,  ~T I l l .  2d 16.~, 

255 N.g.2d 1~1 (1970), c e r t .  denied,  ~02 U.S. 92g (1971). (A 

major reason for th~ .ccne.lusion was zn ear!let Z!linois Supreme 

Cour~ dec~ion holdln~ the .~n t l - in junc t ion  Ac ~ - appl icable ~.o 
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employees of a non-profit hospital.)  The Court concluded, however, 

t,hat ~he improperly issued injunction had %o be obeyed nevertheless 

un t i l  i t  was reversed for error by the issuin~ court or a higher 

court. Id. at 170. The e~loyees' v iolat ion of the injunction, 

therefore, warranted the i~koosition of fines and imprisonment for 

contempt. Id .  at 171. 

In Board of Junior Colle~e v. Cook County Teachers Union, the 

appellate d i s t r i c t  court held that the Anti-lnjunc~-ion Act did not 

preclude a c i r cu i t  court f rom deciding whether to enjoin a 

threatened teachers str ike.  126 I l l .  App. 2d 418, 262 N.~-. 2d 

125 (1970), cert. denied, ~02 U.S. 998 (1971). The court affirmed 

the temporary injunction issued and the trial court's finding that 

the teachers were guilty, beyond s reasonable doubt, of criminal 

contempt for violating the injunction. The court upheld a $5,000 

fine imposed against the union and s $I,0D0 fine, plus 30 days 

imprisonment, Lmposed against the union president. Id. at 435. 

in Board of Education v. Morton Council Teachers Local 571, 

the I l l i n o i s  Supreme Court was faced with the prospect of j a i l i ng  6~ 

out of 375 teachers for refusing to comply with a temporary 

restraining order enjoining their strike. 50 Ill. 2d 25B, 278 N.=.. 

2d 679 (1972). The Court remanded the case to the circuit court and 

ordered that s change of judges be made. I d. at 261-252. (Later 

on, the Governor of Illinois pardoned the union leaders who ended up 

In Jail. ) 

in 197~, the Illinois Supreme Court construed the 

Anti-Injunction Act ~d held expressly that municipal employees had 

no legal right to strike. City of Pans v. Cro~, 5? Ill. 2d 547, 

316 N.E. 2d 513 (197q)- The Court declared that the purpose of t.he 

Anti-lnjunction Act was to prohibit only the enjoining of lawful 

conduct; thus, the Act did not prohibit a court from enjoining 

unL~wfu! strikes by public employees. I d. at 549. 
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In 5oard of Trustees v. Cook County Teachers Union, the 

appellate distric ~- court held tha~ the issuance of an exparte 

~emporar! restrainln~ order violated the Illinois Anti-lnjunction 

Act, where the order was issued without notice and without an 

adequate explanation of w.~y notice was not given to Union c~unsel. 

~2 Ill. App. 3d 1056, I061-;062, 356 N.,'. 2d 1089 (Ig75). In 

addition, the ex parte extension of the t~-porary restraining order 

violated the !njunc'.ion At'.. I d. at 1062. 

7 

Although, the restraining order and it~ ex'~ension were 

erroneously issued, both orders had to be obeyed u n t i l  they were set 

aside. Id. at 1063 citing ~ of Peoria v. =_enedict, suor__.._~a. 

Any error in the rest.-aining order and its extension could not be 

attacked in a contempt proceeding. I~d .  at 1063 citing Board of 

Junior Col!e~e v. Cook Cc~__~ Teachers Union, Local 16C0, suor___._~a. 

Despite the errors found by the court, t~he restraining order and hts 

exte.nsicn were still valid, as were. contempt proceedings based on 

~hese crdera, id. at IQ54. The appellate distri¢% court reversed 

ext_.d.nZ ' " the te~1=orary restraining order and the order °" ~ ~-- 

Al~hcu~ t~he cour~ affirmed the findings of criminal onntempt, it 

reduce-/ t.w2 fLne of $1,000 imr.~sed for each day during the dis cute~ 

I d .  a t  1057. t ime per iod  ~o SlO0 ~e_-day. __ 

Boarc of Education.. v. Parkhi!l is another exam~!e of an 

Illinois court holdin& that public employee strikes were illegal 

a matter of public policy. 50 Ill. App. 3d 50, 52, 365 N E 2 .~ - 

195 (1977). 

o 
3) UN!(~UE ~_/.I!!OIS FEA,.-URES 

a) In the absencm of amy collective bargaining or strike ban 

legislation, Illinois litigation has centered around the 

applicability of the state's Anti-Injunction A¢~. b) After some 

initial uncertainty, ~.he Act has bees interpreted as not being 

applicable to public employee strikes, o) There say ~e a 
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constitutional basis for illinois' judicial strike ban against 

public employee strikes, c) There may hem constitutional basis for 

Illinois' judicial strike ban against public er~loyee strikes. 

WI_SZOr4SI.'I 

I ) STATUTORY LAW 

a) State Employees 

Wisconsin state employees are governed by the comprehensive 

State Employement Labor Relations Act (SELRA), WI.S. STAT. Sec. 

111.80-.97. Section 111.81(18) defines a "strike" as follows: 

"Strike" includes any s~rlke or other concerted stoppage 

of work by employees, and any concerted slcadown or other 

concerted interruption of opera~ions or services by employees, 

or any concerted refusal to work or perform thei r  usual duties 

as z~ployees of ~ne state. The occurrence of a st r ike and the 

part icipation therein by an ~mployee ~o not affect the r i ~ t  of 

the e~. foyer, in law or equity, bo deal with su~-h str ike.  W~S. 

STAT. Sec. 111.BI(18). (1978). 

State employee s~rlkes are expressly prohibited under ',"IS. 

STAT. Sec. 111.89 (1978). Once the s~cate employer establishes 

t.hat a strike is in progress, the Department of F~loyment Relations 

has ~he responsibility of deciding whether to seek an injunction or 

file an unfair labor practice under W~S. STAT. Sec. 111.S~(2)(e) 

or both. Under WIS. STAT. See. 111.B~(2)(e) $~ats. (1973), it 

is an unfair labor practice for s~ate employees ~o "engage in, 

induce cr encourage any employees ~o engage in a strike, or a 

concerted refusal to work or perform their usual duties ~s 

smployees." 

IC. 
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Administrative remedies do not preclude the ~ranting of 

injunctive relief ~o the employer. In dealing with a state employee 

strike, the employer has the foll¢&ing expressed rights under W!E. 

STAY. Sec .  111.~9 (1978): 

(a) The right to impose discipline, including disc.barge, 

or suspension without pay, of any employee participating 

therein; (b) The ri~t to cancel the rein~taCer~nt eligibility 

of any employee engagin~ ~herein; and (c) The right to request 

the tmpcsltlcn of fines, either asains~ the laber organizatlcn 

or the employee engagtnK therein, or to sue for d~mm~e~ because 

of su~-h strike activity. 

. . . . . . . .  - . , . ~  . . . .  

,D 

I ~ - ' x  

J 

The Wisconsin legislature has ddclared that neither the state 

employer nor the state e~ioyee has any ri~t to "jec.oardize the. 

public safety and interest and interfere with the effective conduct 

of public business." WI.5. STAT. See. 111.80(2) (197~). The 

employer is authorized to seek injunctive relief in order to 

effectuate this legislative declaration of public policy. '~G..S. 

STAT. Se~. 111.89(1) (1978). Temporary in junct ions .,my te sought 

under WIS. STAT. Sec. 313.02 (1976). Wisconsin c=ur-~s are 

pe~ / t t ed  to r e . r a i n  stc lk tng state emp. loyee.s when i t  appears fr:m 

the plea~ing ~J~at "a party is entitled ~o Jud~nt and any p~ 

t~gereof consists in restraining some act the com~sslon or 

continuance of which during the litigation would injure him, cr when 

during the litigation it shall appear that a party is doin~ or 

threatens or is about to do, or is prccuring or suffering some act 

to be done in violation of t~e rights of another party ana tendi~ 

to render the Judgment ineffectual. ~ W!S. $TAT. Sec. 813.02 

(1976). 

b) Hunlcioal ~ l o v e e s . . _  

Wisconsin n~Jnicipal employe~ rare ~overned by the com.orshensive 

~.'~.~icipal Employment Relations .~.ct (MERA), '~S. b-TAT. Sec. 
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111.70. (1977). Section 111.70(1) (nmT defines a "strike" in ~.he 

following r~nner: 

(nm) "Strike" includes any strike or ether conceded 

stoppage of work by ~anicipal e~koloyees, and any concerted 

slowdown or other concer~ed interruption of operations or 

services by municipal e~loyees, or any concerted refusal ~.o 

wo~g or perform ~heir usual duties as municipal employees, for 

the purpose of enforcing demands upon a municipal employer. 

Such conduct by manicipal employees which is no~ authorized or 

con~oned by a labor organization constitutes a "s~rike", but 

does not subject such labor organization to ~he penalties under 

this sub- chapter. Tb~s parasraph does not apply ~ collective 

bargaining units composed of law enforcement or fire fi~ting 

personnel. 

~,'~S. STAT. Sec. 111.70(I) (nm) (1977). Yhis section will become 

void after October 31, 19BI, unless the Wisconsin legislature 

extends or repeals ~he expiration date of the Act. ( ) While Sec~cion 

111.70(I) (nm) does not expressly subjec~ a union to penalties for a 

"wildcat" s~rike, the individual strikln~ employees can be subjected 

to penalties under Sections 47) and (7m) of the Act. Subsection 

(1) (nm) (~oes not apply to law enforcement or fire fi~tlng 

employees. WIS. STAT. Sec. 111.70(I) (nm). 
i 

Municipal employee strikes are expressly prohibited, except 

under the conditions authorized in W~S. STAT. Sees. 

111.70(q)(em)(5),(6). WIS. STAY. Sec. 111.704a)(I) (1978). WIS. 

STAT. Sec. T11.70(~)41) 41978) expressly provides ~ha~ Section 

111.70(~)(em) does not authorize s~rlkes which occur after they have 

been enjoined under WIS. STAT. See. III.70(7m) 

Under W~. STAT. Sec. I11.70(~)(cm)45), ~ies may ne~tiate 

and a~ee in writing to an author-~zation for municipal employee 

s~rikes as t.heir chosen procedure for resolving" any impasse over the 

< 
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terms of their contract. Ourin8 the statutor~ impasse resolution 

procedures of ¢~.=diation-arbi~racion, a ,~untcipal employee union ~y 

strike '~[ both parties withdraw their final offers (and mutually 

asree upon modlftc~tion) and the union =?ives :eft days' writ:on 

advance notice to t.ge ,~.micipal employer and ~ e  :~Isconsin 

Employmen~ Relations Commission (WERC). '~IS. STAT. Sec. 

111.70(4)(cm)(5)(c). Section 111.70(~)(cm) does not apply to law 

enforcement and f i r e  fi~tln~ em~loyees. 

M 
@ 

.: j  

-;- i  

Any s t r i k e  proh ib i ted under the Ac~ is  enjoinable,  ;or  s e upon 

pe t i t i on  to the c i r c u i t  ccur~ by the ~unic ipa l  employer or any 

c i t i z e n  " d i r e c t l y  a£fec~ed" ~y the s t r i k e .  ' / IS. $TAT. $eCo 

111.70(T~ (a) (1977). Any s t r i k e  authorized under subsectlcn 

('4)(cm) (5.) and (6.) of the Act may be enjoined upon petition to 

the circuit ccur% by t~e ~u~niclpal e~ployer or any citizen "directly 

aIfected" by the s t r i~e ,  if uhe cour~ f~.nd~ ti '|at the st~.ke pc~es an 

im=inen~ threat to public health or safe~y. :~IS. STAT. Sec. 

111 .?O(7m) (b) (1977) . 

A labor orEaniza~ion Znlch en~a~es in a strike prohibited under 

subsection (a)(1) of the Act shall be penalized by a one-year 

suspension of a~y dues checX-off a~eement and fair share ai~"eement 

wi~'x r~'~e ~unic ipa l  emgloyer. WIS. 5TAT. Sec. 111.70(7=) (c) 1.a. 

(1977). This penalty does not apply to ~wi ldcat"  s t r i ke~.  '~5.  

STAT. See. 111.70(I)(nm) (1977). Any labor organi:ation which 

v io la tes  sub~ec~ion (~)(1) by enKasin8 in a s~crike a f te r  i t  has been 

enjoined ~st forfeit t~o dollars per mecDer per day, wit~ a .maxi.~um 

Cir~ of $I0,000 per day. '/~S. STAT. Se¢. 111.70(Tm)(c)(1)(b] 

(1977). Each day ot" continued v i o l a t i on  cons t i tu tes  a separate 

of  fenseo WZS.  STAT .  Sec. 111.70(Tin) (c) ( 1 ) (b) ( 1977). This 

penalty also does not apply to ~ildcat" strikes. WIS. STAT. Sec. 

111.70(I) (n=) (1977). 
° 

Any individual who violates subsection (~)(i) by participating 

in a strike at~eJ" i t .  has been enjoined must pay a f ine of uen 
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dollars for each day of continued violat-ion. WIS. STAT. See. 

111.TO(Tm)(c)(2) " (19TT). Any individual who participates in a 

s~rike aft~- the issuance of a final and binding arbitration awar~ 

,,-~st pay a f ine  of  f i f t e e n  d o l l a r s  fo r  each day of  continued 

violation. ~IS. STAT. Sec. 111.T0(Tm)(c)(3) (IgTT). A .~unicipal " 

employee for fe i ts his/her wages or salary for ~he period during 

whicSn he/she participates _n a str ike. WI$ .  STAT. See. 

111.70(7=)(d) (1977). 

_/ 

Illegally striking municipal employees and labor organizations 

are subject to penalties for contempt of court. WI$. STAT. Sec. 

111.70 (7m)((c)(U) (1977). In addition, a labor organization which 

strikes in violation of a final and binding arbitration award is 

liable for attorney fees and other costs incurred by the 

nonoffending party to enforce the award. W~S. $TAT. Sec. 

111.70(7m)(e) (1977}. Subsection CTm) of  the Act does not apply to 

strikes involving law enforcement and fL 'e  fighting employees. 'ZIS. 

STAT. Sec. 111.T0(Tm)(f) (IgT7). 

As ~o law enforcemen~ and f i r e  f i g h t i n g  employees, u n t i l  

October 31, 1931, Subsection (7) of  Sect ion 111.T0 d i r e c t s  the 

cour ts  to issue a ten d o l l a r  f ine  to  anyone who v i o l a t es  subsect ion 

(4) (1)  by p a r t i c i p a t i n g  i n  a s t r i k e  a f t e r  i t  has been enjo ined.  

Each day of  cont inued v i o l a t i o n  i s  a separate of fense.  WI$. STAT. 

Sec. 111.70(7) (1977). A f t e r  October 31, 1981, Subsection (7) 

app l ies  to a l l  ~un i c i pa l  employees. WI$. STAT. See. 111.70(7)(b)  

( 19~7}. 

c) Law ~forcemenz and Fire Fighting 

Police and f iref ighters are generally governed by WIS. 

STAT. Sec. 111.TT (1977). Under that section, they have an 

express statutory duty to refrain from strikes and to comply with 

*.he dispute set:lemen~ procedures (including arbitration) provided 

by law. WiS. STAT. Sec. 111.TT (19TT). 

r . +  
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2) CASZ LAW 

a) Statue ~_mplo~ees 

In State v. Kin~, the state initiated civil contempt 

proceedings a~aLr.~t strikin~ s~te employees at~er a s~rike had been 

settled and the employees had returned to work. ~2 Wis.2d 12~, 262 

~l.'~.2d ~0 (1978). IIeither p ~ Y  ~-~al!en~ed the va l id i t y  of the 

ce~r~ injuncCicn~ enJoinin~ those e~p. loye~J ensa~ed in 

"essentisi services" for t~e mentally disadvsntased since the 

strikin~ state e~loyee~ were committin~ an unfair labor practice 

and had violated the statutom/ prc~ibitic~ on strike~. ~2 Wis.2d at 

129. 

The union c~al!en~ed the civil contempt acticn~ and ar~Jed tha~ 

~ettle~znt of an underlyin~ controversy required di~nlssal of civil 

contempt gT~unded in ~ba~ controversy. (In pr%or c~ses, Wisconsin 

courts had created a uniqu~ category of  c~te~pt -- civil c.m~tempt 

with punitive ~ancclons. ) The Wisc~in Supreme Court took judicial 

notice ~2~at the leglslature no lon~er recognized punitive s~nc*~!on~ 

for civil contempt. ~.2 Wis.2d at 13~-135 ci~in~ '#IS. STAT. Sec. 

275.02(5) (1975). SL-,ce tl~e court had cons is ten t ly  held that the 

contemp¢ power wa~ subject to reasonable l eK i s l a t i ve  re~Jlat icn and 

the Court concluded ~ha¢ the leEislative pr~hibitic~ of punitive 

civ~ contempt was a reasonable re~Jlation, ~_~e court followed the 

legislative prohibition and ~ejec~ed the concept of civil contempt 

wi:.~ purely' punitive ~ncticns. ~2 Wis.2d at 136.-137. The court 

c~c!uded t,h~t the remedy o~ c i v i l  conte£~pt expired .Xnen the str ike 

was settled and the parties moved to di~mi'-~ r.he actions. Thu~ ~.~e 

contempt proceedings too had to be dismissed. 82 W£s.2d at c i v i l  

I]8. 

b) .~unicipal rmplo~ees 
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In Uortcnv!lle Education Association v. Hortonville Join.____~t 

School District, t.he cour~ found that the-scmool district had the 

right to dis~arge their illegally striking e~ployees. 66 Wis.2d 

~59, 225 N.W.20 658 (1975), re v'd and remanded, ~25 U.S. 4S2 

(1976) ; on remand, B7 Wis.2d 3q? (1979). While ~J~e statutory . 

prohibition agains~ strikes did not expressly provide municipal 

employers with Lhe right to discharge striking employees, such a 

right could be implied from the school board's power to "dismiss" a 

teacher under WI- ~. STAT. Sec. 111.22(2), and the master contract. 

Ho~onvil!e, 66 Wis.2d at 4B0-~81; WiS. STAT. Sec. 111.70(~)(I). 

The Hor~onville case involved the first known instance in 

Wisconsin wh~-e striking teachers had been discharged. Recognizing 

t~ other remedies were available to the employer, the cou~  found 

that the employer's decision to discharge the striking teachers did 

not cons t i t u t e  se lec t i ve  enforcement of  the law and a den ia l  o f  

equal protection. 65 Wis.2d at ~B2o'~3. The cour~ considered the 

union's equal pr otec~ ion challenges to '~IS. S'TAT. Sec. 

111.70(~)(I) and concluded: I) the strike ban imposed on public 

employees, but not private employees, was based on a valid 

classification and was not an unconstitutional denial of equal 

protection citing the peculiar nature of governmental operations and 

~he protection of the public health, safety and welfare as 

justifications for the strike ban and 2) the legislative provision 

for binding ir/cerest arbitration for po l ice  and fire fighters, but 

not for teat,hers, was rationally based on the high degree of danger 

which would result from a police or fire fighter strike, and the 

distinction did not deny the ~eachers equal protection of Lhe laws. 

66 Wis.2d at qB5-~37, q8~-~35. 

Fur ther ,  the cour t  held t~hat employer's discharge of  the 

s ~ r i k i n g  teachers involved s ta te  ac t ion ,  depr i va t ion  o f  proper ty ,  

and depr i va t ion  of  l i b e r t y ;  thus,  the discharged teachers were 

e n t i t l e d  ~o due proness o f  law in  the d ismissa l  proceedings. 55 

Wis.2d at  qB?-~91. Although che Wisconsin Supreme Court went ca to 
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hold that the teachers who were disciplined or disc.barged for 

striking were entitled to petition for a de novo cou~ determinatlcn 

cf all issues, ~he United States 5upre~re Court reversed on c,hia 

point, holdin~ that. t~here had been no per se deprivation of str~-king 

teachers' due process rights when dischar~oe resulted from a hearin~ 

held Oy the same 5overoing body which Ls the target of Lhe union's 

strike activity. ~5 U.S. ~82 (1976). (The Hortonville litigation 

arose p r i o r  to the 1977 mediatlcm-arbitrsticn statute.) 

Wisconsin's ~.it~le Nor~is-J.a 3uard la  Act, chapter 375, Laws of 

1931, was found by the Wisconsin $ u p r e ~  Ccur ~ - to apply on ly  to 

labor" d isputes  in  the p r i va te  sector ;  i t  does not apply to 

Ln junc t i o ,  or contempt proceedings brought by pub l i c  employers 

against  public e~ployees. Joint School v. Wisconsin Raoids 

Education As~cciatlon, 70 Wis.2d 2g2, 306-307, 23 ~ 4.W.2d ~'q9 

(1975). In Wisconsin Racids, the c~u~ relied on c~mmon law 

guidelirw~s in revie~ring a temporary injunction, contempt judgment 

and fLn~ a~es~n~ i-~=ued against  s~rlking teachers° The cour t  

refused ~o find an abuse of di-~cretic~ unless the factor~ considered 

by the t r i ~ l  cour~ were ¢iear!y irrelevant, i~rcper,  or i~rcper!y 

wei~p~e~ a~sin~l: each other. 70 Wis.2d at 309. 

The court went cn to make a further criterlsl holding in 

Wisconsin Raoids. It found t.ha~ t.he key prerequisite to injunctive 

relief ~u~t be irreparable harm, 70 Wis.2d at 311. Unless the 

injury sought to be avoided wa~ ~ctually t~reatened or had oc=urred, 

~he court would not restrain an illeEal act merely because it was 

ille~-al. 70 '~Is.2d at. 311. Judicial intervention in municipal 

labor disputes was intended to be an alternative of last react=. 

Id. at 311. The Cour~ distinguished strikes by police and fire 

fighters from strikes by teachers ~d clerical employees, ccnc!udlng 

that the potential for Immedlate and serious harm to public health 

and safety was dlminished in Re latter case. 70 Wis.2d at 312. An 

injunction should, therefore-, be issued only after a showing of 

irreparable harm based cn the facts an~ circumstances of the 
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particular case. Since there .had been an adequate s.howing of 

irreparable .~arm, the :~njuncJticn had ~ro~erly issued in ~.he 

Wisconsin Raoids case, the court noting that the trial court had 

looked at the following factors: illegal nature of strike; the 

inability of the board ~ operate the school system; the inability 

of s~udents to obtain education; the possible loss of s~ate aids; 

the cancellation of school activities; and the fact that there was 

no assurance that the s~rike would be settled quickly, l_~d. at 309, 

313. 

,'l 

:'=v ~ 

m 

The court next responded to the union's ~allenges to the legal 

effects of the issuance of the temporary injunction and the contempt 

judEments issued by the trial court. In holding that a person ~st 

have actual notice of an injunction in order to be bound by it, the 

Wisconsin Supreme Court ruled that only those teachers who were 

actaally served with the order or were present at the meeting where 

~he injuncticn order was read were bound by the order and subject to 

civil contempt for violating the injunction. 70 Wis.2d at 313-315. 

The employer, in claiming a violation of the order, had the burden 

of showing that the teachers- had knowledge of the temporary 

injunction. Id. at 3~. 

The teachers were entitled tm notice of the contempt charges 

and an opportunity ~o present a defense to thcse charges. Id. at 

317. Ac~.ual notice of the injunction order and contempt hearing on 

the part of counsel for the teachers and an opportunity for 

defendents' tm shc~ a lack of knowledge of the injunction or the 

contempt hearing constituted sufficient procedural due process for 

civil contempt proceedings. Id. at 319. 

In upholding the contempt findings and fines issued, the 

Wisconsin Supreme Cour~ concluded by observing that the teachers had 

failed ~o su~ain their burden and show that: I) their conduct did 

not actually violate t he  injunction order; or 2) t he  employer did 

no'- bargain in @Odd faith, an express condition of the temporary 

S 
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Lnjunction, or 3) th~  due process required a jury tz-lal for c iv i l  

contemp~ proceedings in s tate cour'r.. ~d. at 321 and 323. 

In Xenosha _~_hool Ol~trict v. KenosJ~a Education Association, 

s~rikin~ teachers were individually fined ten dollar~ for each day 

t,~ey violated a temporar! injunction enjoining ~heir strike. TO 

Wis.2d 32:~, 329, 23", N.W.2d 311 (1975). ~r.e trial court fined the 

union 37~00 for each day it~ membership defied the injunction. ~.d. 

a~ 329- Following a civ~1 contempt proceeding and ~ticn to vacate 

~.he firms, the trisi court had reduced the union's fines to a total 

of $3000. Ld. a t  329. 

The Wisconsin Supreme Cou~ interpreted Section 111.70(7), 

(prior to 19T7 amendments) as providing a $10 per day fLme for 

i nd i v i dua l  , -unicipal  employees, not l a i r  organizat ions.  !d.  a t  

331-332. On ~ e  c~ber hand, Section 111.70(7), did not preclude ~,he 

i m ~ s i t i o n  o f  ~ add i t i ocs l  f ine on the union as a separate e n t i t y .  

Id. at 3~- The union was found in con..~p~ of ~e injunction 

under t~e general ¢ivll contempt provisions in W~. STAT. c~. 295 

]:d. at  332, 335. In ar~ fined ~250 plus co~s  and expenses. 

reversing the t r i a l  couP,  t.he Supreme Ccur~ held that  t~.e $250 

l i m i t  under Section 295.1~, could not be exceeded unless the c~urt 

found t.~t such a limit would render its contempt power 

"ineffectual". ido at 335. 

c) Polic..___.~e and F~re Fi t~.~r.~ 

~n ~d~n v. 2k:~ of Police and Fire C~issioner~ the 

city a~ union h~ signed a contrac~ ~i~ included a c!ause 

granting amnesty to these fire fighters who had recently 

psrtloipated in an ecmncELc illegal strike agains~ the city. k city 

elector filed a co=plaint wi~.n the city's Boar~ of Police and Fire 

Cc~mzLssicners a g a i n s t  an illegal.ly s~.king fire fi~ter (who 

allegedly led ~he Stroke) requesting a =.oar~ dlsciplinar"l .~earLng. 

Following the hear±rig, t.he ~oard suspended the s~r ike leader. ~ 
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:is.2.! 112, 11-3, 130 1i.~.;.2~ I (1970)o ~e Wisconsin Suprz,:..a Cou~ 

ne!c t;~t -'..he a~nnesty clause did no~ a~rogatm. ~:~e st.~tutory right of 

an eiec~or to file a ecm~laint with ~he nuoard a~ains~ illegally 

strikin 6 fire fighters. !d. at 120-121; ' , , ' IS. STAT. Sees. 

111.70(u)(i), ~2.13(5)(b). However, while the flreL-~n na,~-K~ in the 

elector's cc~,plaint had noti~ of and an opportunity to defend 

agaLnst ~.ne alleo.~l s%atuto~] violation, the Court noted that he did 

no~ have notice. ~ of any alleged violation of departmental rules; 

~hus, his ~uspension by Lhe Board based upon fire department rule 

. violation violated procedural due proce.ss. Id. at 122..~]e Cou~ 

reversed the ~oard's order and directed the employer to reinsta~ce 

the flrec~n. Id. at 123. 

• , • ° ,  

3) U{IIOUE WISCO~ISI!I FEATURES 

I) Trestmer~c of many phases of collective bargaining differs 

under SP_RA (st~ce employees) and MERA (municipal employees). 2) 

Under S~.RA, ~ str ike is an unfair labor practice. Under PZRA, 

there are express penalties against employees and unions for i / legal 

strikes t/here is also a limited r ight ~.o strike (excluding police 

an~ firefi~htars) in the contex', of MERA's mediation-arbitration 

procedures. 3) Prior to mediation-arbitration legislation, 

Wisconsin courts were required to make a finding of irreparable 

harm, not care violation, before an injunction could be issued.. At 

the present time, it is uncertain whether the new 1977 statutory 

provisions in ~RA relating to the granting of injunctions (which 

uses ~.he wo~.< "shall") supersedes that prior ease law. ~) 1977 ~_RA 

~ndemen~s ~-ant to an aggrieve ~ . citizen t.,he right to seek 

injunctive relief (in adcLi%ion to the municipal e~%plcyer's s,'milar 

IIAWAI! 

I) STATUTORY LAW 

! 
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Hawaiian public employees are governed by the comc-.r~ensive 

Hawaii Public -~-mloymen~ ,Relations Act, HAWAII R~i. ST.%T. ~.. ~.9 

(197B) (hereafter ~PERA" cr "Act"). Section 8g-2(17) cf ~e %c~ 

defines a "strike" in t.he following manner: 

(17) "Strike" means a public ~ployee's refusal, in concerted 
~z~.ul absence acCicn wi~a others, to repo~ for duty, or his ' "'~ 

frcm his pcsiticn, or i,is s~oppaeoe cf ~crk, cr hi~ abstinence 

in wbc!e cr in part from One full, falt,~ful, and proper 

perfcrv.ar.ce of ~he duties of z~ployr.ent, for the put-pose of 

inducin6, influencing, or coercing a c.hange in the c,~nditlcns, 

ccmpensa~ion, ri-jn~.~, privi leges, or c~l igst lcns of public 

e.mplcymenc; provided, that no~inB herein shall limi~ or i~p. air 

the ri~t of any public zmployee to express or ~.~m~Jnicate a 

complaint or opinion on any mst:er related to the conditions cf 

employment. 

A ~ublic ~mployee m~ay not p~l~iclpste in a strike when: I) the 

employee is not a r~mher of an appropriate bar~ainin~ unit certified 

,.i&--..~- $ ! by the Hawaii Public -~mployment Relations Scard tumv:c~ cr 2) the 

employee is a member cf an a oprcpriate barzainin~ unit whose dispute 

resoluticm procedure calls for final and binding arbitration. 

}b~WAII ,~i~;. STAT. Section 89©12(a) (1978). 

I 

% 

"''7 

A public employee, (except flrefi~bters) "who is a .member of an 

appropriate bargalninK unit, ~ay participate in a strike during 

impasse when I) the requiremects of Sect ion 89-11 on dispute 

resolution have been co.-kcl!ed with in good fait.~; 2) the proceedings 

for prevention of prohibited practices have been e~.hsusted; 5) sixty 

days have passed since the fact-flndlr~ board has publicly announced 

its findings and rec~u-mendatlcn; ~) the union has given a ten-day 

notice of intent to strike to ~.he HPE.RB and the employer. HAWAII 

R~i. STAT. See. ~9-12(b) (1978). 
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The public en.~loyer r.~y petition tne-!{P~RE to investigate any 

s'.rike, or tnrea'.eued strike, which endangers the public health or 

safe~y. If the ~IPERR finds that the s~rlke poses "ia~inent or 

presen~ dan6er" to public health and safety, the HPE.RB shall set 

requirements which the parties must follow tm avoid or remove any 

such imm~nent or present danger. .HAWAII REg. 3TAT. Sec. 89-12(c) 

( ~g78). 

The pub l i c  ~ p l o y e r  may apply to the HPERE for  a dec la ra t ion  

~a~  a pub l i c  employee s t r i k e  v i o l a t e s  Sect ion 89-12 of  the Act. 

.HAWAII R£%/. STAT. Sec. 89-12(d) (1975). Upon such a dec la ra t ion  

by the [tPERB, or upon reasonable cause to be l ieve a v i o l a t i o n  w i l l  

occur,  the [~2ERE is  requ i red to proceed i n  the appropr ia te  c i r c u i t  

cour t  to  en jo in  the ~cr ike  or compel the employees and t h e i r  

representa t ive  to  comply w i th  Sect ion d9-12. HAWAII REV. STAT. 

Sec. 89-12(e) (1978). ,'he c i r c u i t  cour t  may issue any appropr ia te  

oroer or decree, by way of i n j u n c t i o n  or otherwise,  that  w i l l  

enfor~.e sect ion ~9-12. HAWAII REV. STAT. Sec. $9-12(e) (197B). 

3c~h pa r t i es  have _~.ne express r igh~ to appeal any temporary 

in junc*. ion,  a r i s i n g  out  o f  t h e i r  labor d ispute ,  which i s  issued or 

denieO by the c i r c u i t  cour t .  HAWAII R=~V. STAT. Ch. 380, Sec. 10 

(197B). 

A public e~nployee, or employee organization, com~its a 

prohibited (unfair labor) practice by refusing to participate in 

good faith in the dispute resolution procedure provided in section 

8~=11. !IAWAil REV. STAT. Sec. B9-13(b)(3). In addition, ~ny 

person who " w i l f u l l y  a s ' . ~ t s ,  r e s i s t ,  prevents, itmpedes, or 

interferes with" a mediator, fact-f inder, ~-rbitrator, or any nmmber 

of the HP~RB or i t s  ~ent.s in the performance of the i r  statutor7 

~uties shall be f ined not more than $500 or imprisoned not more than 

one y e a r ,  or both. HAWAII R~I. STAT. See. 89-IS (1978). 

Fur%hermor~, an ~mployee, or employee or~anizaion, cc~mits a 

prohibited practice by refusing or failing to comply wltn any 

provision in the Act. IL~WAII REV. STAT. $ec. ~9-13(b) (1978). 

. "  / 

! 
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Under Chapter 3EO, express pr ior i ty  judicial  review of the issuance 

cr denial of a temporar'/ injunction in a labor di.spute is provided. 

2 )  CASE t.~'C.I 

In HPER ~ - v. Hawaii State Teachers Aasociation, the circuit 

court enjoined a teacher strike arising out of ~rievances under 

their c o n t r a c t  with the State. HPERB v. Hm~aii Teachers Assn., 5~ 
/ 

UA'~I 531, ~11 P.2d 1080 (Ig73). Upon appeal, the Hawaii Supr~e 

C~Jrt interpreted HAWAII R~l. S'EAT. Sec. 8g-12(a)(2) and :~g-12(e) 

to confer juri~L~cticn upon the circuit court to ~rsnt injunctive 

relief. HPERF v. Hawaii Teacher's Association, 5~ HAWAII at  5Ul .  

Regardless of whether the str~ke violated the parties' contract and 

was subject to the sanctions provided by the prohibited practice 

procedures in .HAWAII REV. STAT. Secs. ~g-13, ~9-1a the str~.ke 

could s t i l l  be enjoined under H~6%II REV. S-fAT. Secs.  89-12(a), 

59-12(e) the court held. !d. at 5~2. A flndir~ of irreparable 

harm was not required as a precondi~-icn for relief for violation of 

the prohibition a~ainst strikes where the parties' dispute 

resolution procedure provided for final and bindin~ arbitraicn. !d. 

at 5~3; HAWAII R~I. STA~. Sea. ~9-12(a)(2). On ~he other hand, 

any restrainin~ o r d e r  o r  injunctic~ ~ranted i n  a came concerning a 

labor dispute could prohibit only those specific acts expressly 

complained of Lm ~he petition or complaint filed. I d. at 543-5atI; 

HA~;AII REV. STAT. Sees. 380-9, ,~g-12(e). 

In a later case ariaing out of the same strike, the tea~,ers 

assoclsticn was found to be in violation of the pre!~mir.ary 

injunction. HPERB v. Hawaii State Teachers Association, 55 .HAWAII 

386, 520 P.2d ~ (Ig7~). Civil contempt proceedings were 

instituted and the teachers a~s~cisticn was fined $100,000 for 

vlolatln8 the injunction and $90,000 for the additional strike days. 

I~. at 388. Altboug,9 the Hawaii Supreme Court aff~rme~ ~he 

contempt judgment rendered by ~.he ci~cult court, the cou~ reduc~ 
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the fine fror~ $190,000 to SIOO,9OO in order to "be~ter enhance the 

pro:;~tion of jus:ica.:" __1~:" a'. 352-3~3. 

In ~be ,.most recen~ case =-risinz out of t~a~ sn.e teacl~er3 

s~ri'.:e uf A-.ril 1973, IJ~e H~aii Su.cr~re Court ruled that a board of 

education ~ervice credi~ formula, which caused strikin~ teachers ~o 

lose one ,.-mn~h's seniority credi'., was neither discrintina~ory nor 

retaliatory. Hawaii S~ate Teachers Association v. HP~_R___.~, 50 HA'X.~II 

35~, 590 P.2d 993 (~979). Application of the for-,,la to ~he 

s~rikin5 ~eac.hers did not violate ~he parties' strike settlement 

agre~.ment, nor did it constitute a prohibi~-ed practice under ?AWAII 

F_rV. .<'TAT. Sees. 89-13(a)(I), B9-13(a)(3). Id. at 590 P.2d 

998°999. 

i"-.....'7 

Only interference wit~ lawful e~-ployee activity, or 

discrimination affecting the exercise of pro~ec~-ed employee ri~ht-~, 

may ~e the subject of a prohibited practice oharge under t.he Act. 

Id. at 590 P.2d 996. An illeBal strike does no~ constitute 

prbtected activity, nor does participation in an ille~al strike 

involve the exercise of protected e~ployee ri~h~s; t.hus, ille~al 

s~rike activities cannot t~ used as a basis for  prohibited practice 

Id. at 590 P.2d 996. char~es. -- 

The cour~ rejected the Association's condonation argument and 

held ~ba~ t~e Association had failed to es~abllsh ~-~ployer 

conch)nation of ,.he strike by clear and convincing evidence. Id. --t 

590 P.2d 997. Since the employer did not condone t21e strike, by wa,y 

o[ ,.he ssrike set,leant agre~e.~, the strike re~.~ined an 

unproCecSed activity under ,.he Act. Id~ at 590 P.2d 997. The 

court affir~ the decision of the !]?ERB that the Board of rducation 

,had not committed any prohiblted practice within ~he meaning of 

.~b%WAIi .%-V. STAT. Sec. ~9-13. I_~. a~ 590 P.2d 995. 

/ 

3) L~4IQUE HAWAII ='~"~'~ 
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~" ;:-.=.-.. 
. ~  a) :~'hile there are ,.-any procedural a{ ', substantive limitations 

on t~e righc of public employees .'.o strike, the :{awaiia.~ s~.atute 

in~rporate3 a significant ri~t ~o strike, b) HPER~ is assigned a 

primarT, active role. There is express provision for jucicial 

review of temporary injunctions issued in labor disputes, c) There 

is no general irreparable harm finding required. 

P _.~.IS (LVA)IIA 

1 ) ~TA~JTORY LAW 

;%blic _~,~loyees in Pennsylvania, '~it.h the exception of pollce 

and f~e  fi&hters, are ~verned by ~4e comprenensive Public :_~ployee 

Relations Act (PERA), PA. STAT. .%~.fI. ~i~. ~3, Ch. " 19 (?urc~n) 

(1979). Pol ice and f i r e f l ~ h t e r s  are ~ovemled by ?Ao 5TAT. A;III. 

tit. =3, See. 217 (Purdon) (1979). 

Under ~.he ?E.RA, a "s~rlke" is defined in the followin~_ ~mnner: 

o 

% 

(g) "Stri~e" means concerted action in fai!in~ co r%ocrt 

for duty, t.~e wilful absence from one's position, the stoppage 

of "~or~, slowdown, or the abstinence in whole or is pa~ from 

~.e full, fai~ful and proper performance of ~.he duties of 

~mployment for the purpose of inducing, influencing or c~er-.ir.K 

a change in ~he osndi~Icns or c~mpensatlon or the rlg~.r_s, 

prlvile~es, or obligations of employment." 

PA. 5TAT. AIi;l. ti~. ~, See. 1101.301(9) (Purdon) (1979). 

Guard and tou r  ~ . e~p loye~ are p roh ib i t ed  from s t r i k i , . ~  at  any 

t ime. P~. STAT. MI~t. t iC .  ~3, Sec. 1101.1001 (Purdon) (1979). 

Strikes by public employees- durln~ the pendent7 of collective 

bargaining and msdia~icn and~ fac~-fL~ing are prohibited. PA. 

STAT. .~:I. tit. =3, See. 1101.1002 (Purdon) (1979) • Public 

e.~ployees may s~rike after mediation and factfindinK orocedurss have 



B-AO 

been "completely u t i l i z e d  and exhausted..: unless or u n t i l  such a 
s=rike creates a c lear  and present danger or threat  tm the health 
safety or welfare of ~he public." PA. STAT. ~4~I. ~it. ~3, Sec. 

1101.1003 (Purdon)(1979). 

Public employees, other than those engaged in a lawful strike, 

who refuse to cross ~ picket line are considered to be engaBed in a 

prohibited strike. PA. STAT. AN[I. tit. U3, Sec. 1101 .I 101 

(Purdon) (1979).  Under Section 1101.1201, public employees and 
t h e i r  labor organizations commit an unfa i r  labor practice i f  they 
par t ic ipa te  in a s t r i ke ,  boycott or picket  against a public employer 
on account of a j u r i s d i c t i o n a l  controversy. PA. STAY. AIIN. t i t .  
~3, Sec. 1101.1201(b)(6) (Purdon) (1979). Furthermore, a public 
employee union and its members cannot participate in a stri~e or 

boycott for secondary boycott purposes, and a noncertified union 

cannot en~age in a s~rike ~ boycott for recognition purposes. PA. 
STAT. A~Y. t i t .  ~3, S e c ~ _ l l O l . 1 2 O l ( b ) ( 7 )  (Purdon) (1979).  An 
unfa i r  labor practice committed by the public eu-ployer cannot be 
used to justify a prohibited strike. PA. STAT. Ariel. tit. ~3, 

Sec. 1101.I00~4 (Pureon) (1979). 

Where a strike occurs in violation of the law, the public 

employer shall petition the cou~ of common pleas for "appropriate 

equitable relief including but not limited ~o injunctions." PA. 

STAT. ANN. tit. ~3, Sec~. 1101.1001,.I002 (Purdon) (1979). If a 

lawful strike creates a "clear and present danger or threat to the 
health, safety or welfare, of the public", Lhe public ~mployer shall 

petition the court of common pleas for "equi*.able relief including 

but not limited to appropriate injunctions." PA. $TAT. A,'I.'I. tit. 

q3, Sec. 1101.1003 (Purdon) (1979) .  A copy of the pe t i t ion  or 
complaint ~u~ be issued to the defendant, and a hearing is required 

before relief can be gran*~=d by the court. PA. STAT. .~4!~. tit. 

~3, Sec. 1101.1003 (Purc~n) (1979). 

-.'J ..., 

° 
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I 

:_. ; The Pennsylvania Labor Relations ~oard (.eLRB) =sy petition the 

cour~ of competent jurisdiction for "appropriate relief cr 

restrsinin~ order", upon receivin~ an unfair labor ,oracti~ charge 

,~nic/n al!e~es a violation of the statutory mediation and fac~flnding 

procedures. PA. STAT. ~Ir|. tit. ~3, Sec. ; 101. I~01 (Purdon) 

(1979). The court may ~rant to t~e PLRB "suon U~porsr-/ relief or 

restrainlng order as it deems just and proper." PA. S'rAT. AHU. 

tit. ~3, Sec. 1101.1~01 (Purdon) (1979). After the PLRB finds 

that an unfair labor practice has cccurre_d, the board .may petition 

the court of competent jurisdiction for enforcement o£ a board order 

and for "appropriate r e l i e f  or restrainin~ order." ?A. STAT. A~;II. 

c i r .  ~3, Sec. 1101.1501 (Purdon) (1979). The court snai l  cause 

notice to be served on the defendant and shall have the power ~o 

grsn~ -such temp~, rmry relief, restraininK or mandamus order as it 

deems ~us~ and proper." PA. STAT. ANH. tit. ~3, Sec. 1101.1501- 

(Pur~on) (1979). 

If a public ec~loyee refuses to comply with a lawful c~urt 

order issued for a violation of the strike provislcns of the Ac~-, 

the public employer shall initiate an action for contempt. PA. 

STAT. A,'It:. tit. ~3, Sec. 1101.1005 (Purdon) (1979). A public 

employee is subject to the followin~ penalties when he cr she is 

found ~ilty of contempt in refusin~ to comply wlt.~ a lawful ccur'~ 

order: I) "suspe.-~ion, demotion or discharge at ~he discretion of 

the p u b l i c  empl~/er"; and 2) "fin-- or imprisonment, or both" at the 

discretion of the court. PA. STAT. AN~|. tit. ~ 3, Sets. 

1101.1005, .1007 (Purdon) (1979)o Public employees cannot receive 

compensation from the public employer for the period ".hey er~a~e in 

any strike. PA. STAT. Mlt~. tiC. ~3, Sec. 1101.10C5 (,=urdon) 

(~979). 

A ~mio, found in contempt- of a lawful court order may be 

punished for each day of contempt by a fine fixed at ~.he distraction 

o f  the c o u r t .  PA. ~'.-~'. ,lHtl. t i t .  ~ ] ,  See. 1101.100~ (,Curdon) 

(1979). In fixin~ the amount of the fine or £mprisonme~ for 



. . - . . . .  -. o . -  . 

B-42 

con%emp, t ,  "the court shall consider a l l  th~ facts ~-~d circumstances 

direct!y related to the c0htem~t including but not limited to I) any 

unfair practices committed by the public e~loyer during the 

c0ilective bargaining processes; 2) the exment of the wi l fu l  

defiance or resistance to the court's order; 3) the impact of the 

s~rike on the health, safety or welfare of the public, and U) the 

ab i l i t y  of ~he employee organization or the e.~loyee to pay the fine 

imposed." PA. STAT. ANN. t i t .  ~3, See. 1101.1009 (Purdon) 

(1979). The parties may request the court to reduce or suspend any 

fines or penalties imposed. PA. STAT. AIIN. tit. q3, 5ec. 

1101.1010 (Purdon) (1979). Su~---h requests by employee 

representatives are subject to the requirements of "..meet and 

discuss". PA. STAT. ANN. t i t .  U3, Sec. 1101.1010 (Purdon) 

(IgTg). 

o . :  

4 

Par~ies m.~y ~ppeal decisions (final orders) of the PLRB to ~.he 

appropri~e court of common pleas or to the commonwealth court" (for 

c~ses involving commonwealth employees). Cou~ orders issued by the 

eou~s of co~mon pleas may be appealed to ~.he commonwealth court. 

See 752 and 933 of the Judiciary Act Repealer Act, Ig78 Pa. Laws 

(April 2B, 1978, effective June ?7, IgTS). 

The Labor Anti-lnjunc~ion Act of June 2, 193T PA. STAT. A!III. 

~ i t .  ~3, See. 206a-r (Purdon) does not apply to PLRB orders, 

violations of PLRB orders, or to court orders enforcing PLRE orders 

or any provisions of the PERA. PA. STAT. A/IN. t i t .  ~3, See. 

1101.150~ (Purdon) (1979). On the other hand, Section 2(a) (14~2) 

1978 Pa. Laws (April 2B, 1978) provides in par~: "On appeal from 

~he [PLRB] the court 5hall have jurisdict ion to grant to the board 

~he same re l ie f  as in an enforcement proceeding under section 1501 

of the PERA [PA. STAT. A/IN. t i t .  43, See. 1101.1501 (Purdon)]." 

The court will not hear a petition or charge which relates So unfair 

labor practices occ.~rring more than four .months prier to the filing 

of ~he petition or charge. PA. STAT. ANN. t i t .  ~3, Sec. 

1101.1505 (Purdon) ( IgT9) .  

° 

4 

/ 

/ 

i 
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police and fi~efi~hters may not str ike !n Pennsylvania. ,.-he 

exclusive re~c=dY provide(t fcr impasses arising durin~ the collective 

bzr~aLning prccess Ls f£nal and bindin8 arbitrat ion. PA. STAT. 

.~i~I. t i t .  ~3, Sees. 2TT.4, 217.7 (Purdon) (19Tg). 

2) CASE LAW 

The constitutionality of the Pennsylvania Public -~!oyee 

Relations ~ct (PERA) ~cd ~he limited rlg~ht of public employees to 

strike was upheld £n Sutler Area School District v. ~utle_.~r 

Education Association, a81 Pa. 20, 391 A.2d 12~5, (1978). The flat 

ban a~aSnst s~rikes by ~uards and court employees did not render the 

PE.RA unconstitutional as an i~erc~Lssible legislative intrJsiG~ on 

the independence of t.he judiciary. Washington Count'_____L v. PLRB, 36~ 

A.2d 51g, (igT6). 

In S~hool District of kllculppa v_. Pennsylvania Stat____ee 

Education Association, ~he County Court of Common Pleas _n~.ned a 

tez~ners' strike and att~ged certain conditions to the teac.qers' 

ret~n to work. The teachers complied with the c~der and returned 

to wo~; however, ~h~ s~-hcol distr~-ct was dissatisfied wi~h the 

order, in dismissing t,he school district's apoez!, the cour ~ . coted 

that a s~ay of t,ge injunctive order would have returned the parties 

~o a strike situatlcn. 33 Pa. Ccm~w. Ct. 202, 205, 381 A.2d 

• ;005, (IgTT). 

if eider a public employee ~ an employee cr~anizati~ refu~es 

to comply wlth a lawful injunctive order i~sued by a ~ of 

competent jurisdiction for a violation of the strike provisions of 

the PERA, the court may 4_repose a penalty for contempt. School 

District of Pittsburgh v_.. Pittsburgh Federation. of Teachers, Local 

~OO, 31 Pa. C~c~. Ct. q61. ~59, 376 A.2d 1021, (19TT). '~ere 

the" dominant purpose of the couP- in issuing the contempt order was 

to coerce the employees to end a strike which ccnstltuted a clear 

and present d.an~er or ~9reat to public welfare, the adjudication of 
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contempt was civil. 31 Pa. Com~. Ct. -at ~65-a68. The defendant 

teachers were required to  obey-the injunctive order until it was 

dissolved by a ,motion to the issuing court or reversed on appeal by 

~he appellate court. 31 Pa. Commw. Ct. at 469-~70. The teachers 

could not disregard or violate the order or collaterally attack the 

order on an appeal from a contempt judgment. 31 Pa. Com~. Ct. 

at 469-470. In this same case, the teachers' union was fined 

$25,000 and $10,000 for each school day of continued violation of 

the injunctive order. For another aspect of this case, see_ below. 

Under the strike provisions of Article X of the PERA, only the 

public employer may bring a court action to restrain a public 

employee strike; private individuals have no standing to bring such 

an action. ~ v. Williamsport School District, 67 Pa. D. & 

C. 2d 624, 13 Lycoming 53 (197~); P~ilinski v. Christy, 58 Erie 62 

(197~). 

The fact that a teacher s~rike may cause the school district t o  

lose state subsidies and a quality assessment program and 

pa~icularly harm the substantial number of underachievers created a 

"clear and present ~ or t~hreat to the public health, safety and 

welfare" and justified the issuance of an injunction against the 

strike, since the teachers failed to request the appointment of a 

factofinding panel as provided in Section 1101.802 of the PERA. 

Bellefonte Area ~oard of Education v. Bellefonte Area Education 

Association, 60 Pa. D. & C. 2d 649 (1972). (For another aspec~ 

of this case, see below.) 

County employees who feed, give medical atten'~ion andattend to 

in~itutionalized patients should not be permitted to strike on the 

ground that to do so presents a clear and present danger to the 

health, safety and welfare of the public, l~.ercer County v. USWA, 

60 Pa. D. & C. 2d 531 (1973). 

T ~_ 

$ 
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In Eel!efon~e $c~hocl ~oard v. _=ellefonte ~.ducaticn 

Lssociation, t,~e collecmive bargaining proce~urss =cntem~late¢ :oy 

~ecCion 802 of ~he ?E.RA were exh~u~i:ed when ~he ?r--R~- decided nc~ to 

appoint fact finders, .~ereby reliev.in~ t~e union of t.he probibi.t~m/ 
i 

~an~naa~e under Section 1002 and al!o~ing a st r ike ~o proceed. 9 Pa. 

C ~ .  C~. 2 1 0 ,  30~ A.2d 922, (1973). However, the mandatcr7 

subs~antlve procedures of col lect ive bar~ainin~ desi~ated by 

Sections 801 and ~.02 of  ti~e PERA mu:s~, be ut. i l !zed to exhaustion 

prior to ~.he lawful initiation of any strike by public ~¢plcyees. 

United Transoor~-a~ion Union v. ~.E.P.T.A., 22 Pa. Commw. 3~ A.2d 

5C9, C¢. 25, 31-32 (1975). ~ of _~cr~nton _~chool Oistrict v. 

Scranton F:deration of Tea~%er?, Local 11~0_~, 72 Lack. jut. _'9 

(1971), ~tppeal di~m~Lssed ~5 Pa. 155, 2~I A.2d 235. Failure of ~he 

Pennsylvania Bureau of Hedla%ion ~o mee~ ~,~e statutory time schedule 

and exp. lr~ticn of the existing contract did no~. constitute 

sufficient grounds ~o hold t~hat the mzdiation procedure under 

Section 802 of the P~,~A was u~ilized ~o exhaustion. 22 Pa. Ccmm~. 

Ct. at 32. 

i f  a ~rcup of teachers resign during t.~e term oC t.~eir ccntrac~ 

as par. of a st r ike action durLng contract negotiaticfls, ~.hey are_ 

engaglng in unprotected activity; and she employer dces no~ c ~  

an un fa i r  labor pract ice by refu~ing to re ins ta te  ~'~. PLRB v. 

Pleasant Val ley ScP~ol d i s t r i c t ,  55 ?a. D. ~ C. 2d 537 (1~7~). 

A puOllc em~loyer is obligated ~o seek an injunction to halt 

any public e~loyee strike ,~at occurs while negotiaEion and/or 

mediation between ~.~e par~ies i~ stL!! in pro~r~.ss. _e~uth Al!e~hen~v 

.~_hool OisCrlct v. Sou~ Al!e~eny Education As~ciation, 55 Pa. 

O. &C. 2d 9~ (19TI)- 

In Port Auth~ritT, o f  Al!egh, eny Count vv v .  Otviston 85, t~e 

tour', held tha~ ~.~e ymndatorT_i~asse procedurea of  Sec~ior.~ 801 ~nd 

802 of  t~e PERA were not exhausted p r io r  ~o :.he e ~ L c y e ~ '  s t r i k e  

and a f f ~ r ~  the lower c~u~ order enjoininK she s~rike. 3tl Pa. 

_&__ 
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C:mmw. Ct. 71, Ba-85 2Sa A.2d 95a, (197B-). Failure of the parties 

~o meet the s~acutory schedule;for mediation was irrelevant, because 

"Section 1002 speaks of v.be e vmaustion of procedures and not of Lhe 

a~.herence to s~-hedules..." Id. at 3 u Pa. Comn~w. Ct. Sa, quoting 

United Transportation Union v. SEFTA, mJor_~a at 22 Pa. C~w. Ct. 

at 32. (1975). 

/ 

$ 

K 

In Pittsbur~rh Fed. of Teachers (see above), the cour~ held 

that the injunction issued by the lower court was a final injunction 

or decree, since St constituted a final adjudication on the merits 

of ~--he only issue before that ¢ou~ -- whether or not the strike was 

prohib i ted by Section 1003 of PERA because i t  created a clear and 

present danger, or thJ=eat, to  publ ic heal th,  safety or welfare. 31 

Pa. Commw. Ct. at 473. Since the injunction issued was not a 

preliminary Injunc~ion, the lower cou~ was not bound by the 

procedural requirements provided by Pa. Rule of Civi l  Procedure ~Io. 

1531 for preliminary and special injunctions involving freedom of 

expression. 31 Pa. C~. Ct. at q73. 

In another case involving Division ~5 and the Por~ Authority of 

Allegheny County, the cour% did not have jurisdiction to grant 

equitable r e l i e f  under Section 1002 o f  PERA u n t i l  the s t r i k e  wa~ 

actua l ly  in progress. D iv is ion  85, ~ s a m a t e d  Transi t  .Union v. 

Por~ Author i ty  o f  Allegheny Co., 16 Pa. C~mmw. Ct. 50, 329 A.2d 

292, (1974); see also ro~onweal th v Rvan, U59 Pa. 1~  327 A.2d 

351, (197~). On t3~e other hand, a s t r i k e  was enjoined even though 

the s~r ike was not yet in progress when ~.he publ ic e ~ l o y e r  f i l e d  a 

c o ~ l a i n c  for i n junc t i ve  r e l i e f  althouE ~h the order would not be 

issued until the s~rike wzs actually in pro&ross. Ross v. 

Philade!mhia Federation of Teachers, 8 Pa. Comma. Ct. 20~, 301 

A.2d ~05, (1973). The court concluded that it ha~ jurisdiction to 

entertain the action, since the teachers had previously engaged in a 

striXe that same s~nool year and intended to resume t.he s~rike on 

the tour= hearing date. 8 Pa. Com~. Ct. at 207-208. 
""; j 

/ 
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In £nterpretin@ Sect-ion 1003 of PERA, the cou~ held that 

equitable relief could only be ~ranted upon hearing and proof of a 

clear and present Canger cr threat to public health, safety or 

welfare. Id. at _~I0 and -~114 citing Armstron~ ~_ducaticn Association 

v. .AJ-~ron~ School District, 5 Pa. Ccmmw. Ct. 37S, -;91 A.2~ 

120, (1972). The court cited the following cc~inaticn of factors 

as sufficient to establish as a matter of law a threat to the public 

health, welfare or safe~y: Possibilities of increased- gang 

activity; increased cos~.s of police protection; possible loss of 

state aid; loss of instructional days; and the adverse effects on 

college admissions for high school seniors. 3 Pa. Ccmr¢~. Ct. at 

213-a15. 

In '~r~stron~, the cour t  held tha t  a " c l ea r  and present danger 

or threat" must be real or actual or there ,~ust ~e a strong 

Likelihood that it will occur. 5 Pa. Cc~mw. Ct. 378, 383-3a", 

291 A.2~ 120, (1972). Zn addition, ~.he danger of threat cannot be 

one ~hat is a normal incident to a public e~ployee .~tril(e. !d. at 

38~. The alleged disruption of routine school administrative 

procedures, co~zm.mit'l unrest, haras~nt of public of f ic ia ls by 

persons nc~ shown to be connected wlth .=-he teachers' strike, and 

possible loss of sta~e subsidies did not constitute a clear and 

present danger or ~.~r=_at to pub l i c  hea l th ,  safety or wel fare;  thus,  

an injunction against the strike was not jus~ifled. I d. at 

385-387. 

Upon flndlng t.hst a teachers strike ~.hreatened the educational 

program for high school seniors ~nd special education s~ude.nts, the 

cour~ enjoined the s~rike only insofar as ~.hose classes wen 

concerned. Blackbawi( School Distr ict  v. Pennsylvania State 

Education Association, 74 Pa. D. & C. 2d 665 (1975). The cour~ 

retaine~ jurisdiction of ~he dis1~Jte, in the event that furth~- 

danKer3 or t h rea ts  to pub l i c  wel fare developed. 
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Public employee strSkes wi l l  not be enjoined unless ~he public 

employer meets t~e burden of showing ~h~c-2 clear and present danger 

~c the heal;h and safety of the public existed by reason of ~e , 

s~rike. Hi~.~land Sewer & Water Authority v. IB~J .Local ~59, 57 Pa. 

D. ~ C. 2d 55a (1973). :~inor inconvenience to the e~r~oloyer did 

not satisfy the burden. On the other hand, inconveniences suffered 

by the s~udent.s and community as a result of a 26-day teachers 

s~rike were held to satisfy the employer's burden of proof. Bristol 

Townshio Education Association v. School District of Pristol 

Township, 14 Pa. Ccmm~. Ct. ~63, 322 A.2d 767, (197~). 

C~n pleas courts have limited equity jurisdiction under the 

strike provisions of PERA and may act only to end a public 

employees' strike, not to impose a judicial settlement on the 

par t ies .  I d. at ~T1. ~ T 2 .  Further,  co~on pleas courts lack the 

au thor i t y  to force publ ic employees and s publ ic employer i n to  

binding a rb i t r a t i on  to se t t l e  a labor dispute. Armstrong, ~p_~., at 

392. 

The scope of review of the issuance of an injunction is limited 

~o determining whet~er or not apparently reasonable grounds existed 

for equitable relief ordered by the lower couP. Bristol at 

~68-~69. 

Pursuant to Section I005 of the PERA, a public employer may 

terminate f r inge benef i ts ,  as wel l  as wages and sa la r ies ,  during a 

s~rike period. Div. 8__5, Am~l~a.-~ted Transit Union v. Por.__~ 

Autnorit,v of  Ellegheny Co., 9 Pa. D. & C. 3d 350 (1978) c i t ing 

HaT.leton Area Board of School Directors, T P.P.E.R. 23~ (1976). 

~'~e employer may terminate Blue Cross, Blue Shield and other forms 

of health and accident insurance during a strike period. Id .  at 

352. 

k wor~R stoppage is properly categorized as a lockout rather 

than a strike when the employees offer to continue working on a 

q 

/ -  

I 
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day-~o-day basis ~or a reasonable t ime under ~he : e r ~  and 

conditions of the pre-existin~ contrac~ during ne~otiatlons for a 

=ew contrac=, but the public employer refuses =o B~-_=e to such an 

a~ree~en~ to maintain the status quo. ~!cKeesoor~ Sc~col Cis~rict v. 

Unemplo~nen~. Comoensation Board of Review et al., 40 Pa. C~.~m~w. 

ct. 33~ (~979). 

Proper no%ice to the PL~B of failure to reach an agre~_ment 

after mediation is one of the mandatory subst~%ntlve collective 

barga~ng procedures required by Section a02 of t~e PERA. I t  i~ 

cn!y after the PL.RB ~point.s a fact-firx~Ing panel and the pane l ' s  

recom=endations are re jec ted,  or a f t e r  the PLRB dec l ines  to appoint  

a panel, that  the =andar.ed procedures are considered exhausted and 

:he  pub l i c  employee~ are permtt ted to s t r i k e .  Lawrence County v. 

D i s t r i c t  Counci l  8_.55, A~3C~E, 10 Pa. D. & C. 3d 127, 1~0 ( l g T 9 ) .  

The p a ~ i e s  d id  not adhere to ~he schedule o f  ~rga i r rLn~ procedures 

se~ f o r t h  in  Section~ 801 and ~02 of PERA, in  ~ a ~  ~hey f a i l ed  to 

notify the Bureau of Mediation Lha~ a dispute existed uatll cn!y 75 

~ays before- the m u n i c i p a l i t y ' s  budget s u ~ s s i o n  date or 7~ days 

late. id. at 138. Since t,he PLRB had not .~.n given the 

op~r~uni~y to decide -~ne~her or nc~ to appoint a faint- finding 

panel to investigate ~he diSl~ute, t~he collective bargainin~ 

procedur~ had not been fully utilized and exhausted; thus, t.he 

e~loyees' strike was illegal and could be enjoined. Id. at I g2. 

The ~urt rejected the clean hands defer~se of the union. Id. at 

142. 

0 

3) UNT(~UE P~IIISfLVAJIIA F"r.A!IJRE~ 

a) Like Hawaii, once procedural and substantive r-~quiremen~s 

have been =at, t.~_re is a significant right to strike in 

Pennsylvania.  b) Express l e ~ i s l a t i c ~  proyides th~ symp, atSny s t r i k e s  

are £1!egal, thrum employer un£air labor practices do noC just i fy  an 

i l legal  str ike but .may be considered'in deternttFd.n~ penalties ~d 

for express contempt of ccur~c re~.edles. 
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C. STATUTORY PROHZP~I.TZOI! STAI":_S: SOME S--IEL-I"ED ~XAMPLES ~- 

J u r i s d i c t i o n s  whi~-h have enacted express s t r i k e  p r o h i b i t i o n s  

fo r  pub l i c  emoloyees have done so i n  a Wide v a r i e t y  of  ways ran~ing 

from Delaware and :-~aryland, for  example, where the p r o h i b i t i o n  i s  - 

not par t  o f  a co~r~hens ive  package of  pena l t i es  and procedures to 

Iowa and F lo r i da ,  fo r  example, where the p r o h i b i t i o n  is  an i n t e g r a l  

piece of  a complex l e g i s l a t i v e  scheme implementing the n o - s t r i k e  

policy. Interesting examples of "intermediate" legislation states 

include Connecticut, Massachusetts, and Michigan. It should be 

no~ed that express strike prohibition (and penalty) legislation, 

~ether it be "simple", "intermediate" or "comprehensive," may be 

found in states which have or do not have comprehensive collective 

barEair, inE legislation. Examples of jurisdictions where an explicit 

prchibitic~ on the right to strike exists in the absence of any 

express collective bargaining rights include Virginia and state 

employees in Georgia. Further, while many jurisdictions clearly 

state that public employee strikes are illegal c~ }rohibited, the 

ban may be stated indirectly. Thus, in Missouri, the statute simply 

says that "nothing contained herein shall be construed as granting a 

right to employees covered hereby to strike." 

4 -  ,. 
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DELAWARE 

I) STATUTORY LAW 

Public school employees are prohibited from striking while in 

the performance of thei r  o f f i c i a l  duties. DEL. CODE t i t .  14, Sec. 

a011. In fact, no public employee is allowed to str ike while in the 

performance of his or her duties. D~... CODE t i t .  Ig, Sec. 1312. 

An e ~ l o y e e  organ iza t ion  represent ing teachers which v i o l a t e  the 

n o - s t r i k e  p rov i s ions  i~ subjec~c to revocat ion of  i t s  s ta tus  as 

exc lus ive  represer~a t ive ,  i s  i n e l i g i b l e  to  serve as exc lus ive  

representa t i ve  fo r  two years ~nd loses i t s  dues deduction p ~ v i l e s e s  

for one year. 
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2) CASE LAW 

Public employees in Delaware have no common law right to 

strike, re~ar~!ess of whether the wo#R which they perfcr= is public 

or proprietary. City of Wi!min~tc n v. Teamsters Local 325, 290 

A.2d B, 11 (1972). Since a public ~=mployee strike is illegal and 

can be enjoined, picketing in support of such a strike can also be 

enjoined. Id. at 13. 

In a later case between the same two parties, the city 

instituted conte~t proceedings against the union and i,ts officers 

for violatin~ a preliminary injunction which enjoined their st~.ke. 

City of Wil~in~on ~. Teamsters Local 325, 305 A.2d 339 (1973). 

i'he c~ held t~ the union and its officers were not in contemo, t 

since they had urged their m~ers not to s~-!ke and had lost 

control over their ~ers' strike activities (wildcat strike). 305 

A.2d at 3.0. 

The city instituted conte~t proceedings a~sinst the union and 

i~s officers for another wofR stoppage cr strike in IgT~. ~ of 

,~llmin~l:gn ' v. -.eaus~.ers Local 32_~6, 321 A.2d 123 (IgT~). The 

Supreme Court found t~ a wo~ stoppage which lasted approximately 

one hour and another stoppage '#ni~-h ~sulted from union wor~ers 

rsfusin~ to cross a picket line both constituted "strike~" within 

~ e  m~aning of  Section 1312 of Delaware Statutes. !d .  at 125. 

?,ur~c~e.~nore, a ma~ refusal  to work over-~ime, where acceptance of  

overtime a~=i~ments had been an establ ished P a s ~  p r a c t i ~ ,  

cqnstituted a "strike". Id.  at 127. 

Since ~.he city failed to show t.hst the union offi~rs engaged 

in or encouraged city e~loyees to st~ke or picket, t.~e offi~rs 

were not held to be in clvil-c~nte~.t. !d. at 127. .~.e union, on 

the other hand, was held to be in .civil contempt for the concerted 

activities cf its m~ers, ld. at" 127. The ,Jnion could not avci~ 
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i~s responsibi!i~ies under De!aware !~w by characterizing 

.,me~ers' conduct as a "wildcat strike'L I~. at 127-128. 

its 

~..~e union ~_~rs of a city sanity-rich depar~n~ struck 

i!lesally and ignored the couP's restraining order, the individual 

of liars of the union were not immune from contempt sanctions simply 

because they were not the~selves employees of the city. City of 

'.ViL.nin~ton v. AFSC4E Local 320, 30T A.2~ B20, 822-823 (IgT3). 

"Even a person not named in a labor injunction can be ordered to 

obey the te.-ms of the injunction when he knows them to the extent 

that he must not aid or abet its violation by others." I d. at 823. 

A "job action" irLsti~uted by a teachers association, which 

resulted in 51.g~ absenteeism of s~ool employees from their jobs, 

constituted a~ illegal one-day strike even though Lhe teachers were 

~acutorily entitled to take a personal day during the course of the 

year. State v. Delaware State Education Association, 325 A.2d 85B, 

B?I (Ig74). Some of the teachers were later penalized for 

participating in the one-day strike. 

In State v. B~rshay et. el., 354 A.2d 830 (IgT5), the Supreme 

Cour"c held that public school teachers were "public servants" within 

the meaning of Delaware law and could be criminally prosecuted for 

"refraining from performing their  duties". Id .  at 831-832. In 

Board of Education o£ Marshallton, Etc. v. Sinclair ,  3"/3 A.2d 5T2 

(19T7), ~he Supreme CourSe held that the board of education had the 

authority to disapprove of the teacher's absence taken without leave 

(one~ay strike) and t~ withhold hi~ salary for the day. 

The absence of an actual s t r i k e  does not preclude the issuance 

of a ~e~porary restraining order enjoining teachers f rom st r ik ing,  

where the threat of a strike is "In~inent". Wilmington Federation 

of Teachers v. Howel__~l, 3TU A.2d B32 (Ig78). (Strike vote was held 

and strike action was approved by teachers.) The Supreme CourSe also 

considered the effec', of a public employer's v iolat ion of the 

/ 

.~ 
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"Sunshine ha~" in a str ike si tuat ion. The Cou~ held that, even i f  

~he =oar~ of ed'jca~ion had v~olaCed the Sunshine Law by Cacidin~_ i : s  

str ike s~rate~y "in a closed executive session, ~he board's seekin¢ 

of ~n an=icipatory strike injun,mlon was no_.~.t invalidated,by the 

Sun~ime Law. !d. at ~35-$35. 

HARYLAtID 

I) STA~JTORY LAW 

",% 

! / 

HD. [-~UC.] ODOE ANN. See .  6-~10 prohibits s~rikes by 

cer~i f lc~ed education employees. (19~ Supp.) I f  a ~eackhers union 

engages in cr directs a strike, it will lose its certification as 

the exclusion bargaining representative for a period of 2 years 

after the strike and will lose dues c~eckoff privileges for i year 

a~er the strike. ~. [EDUC.] CCOE ANH. Sec. 6-~I0 (1979). 

Ac=ordinK to t.~e ~t~r~ey General, the Mar/land legislature 

intended the sanctions of 5-~IO to be applied in ever-/ case in wnic3n 

~e no-strlke provision is violated, and the provisions are 

=anda~ry.  5~ OAG 2ql (197 ~,). 

t'oncer~ificate¢ educatic~ employees are prohibited from 

strikinE and are subJec~c to the same penallties. ~D. [-~UC.] ~DE 

~. Sec. 5-513 (1979). 

2) CA~ LAW 

in Board o f  Education o f  Mont~cmer~ ~ 'L" ~.~on~cm.e~! 

Cowry  Education A s ~ c i a t l o n ,  I PBC 10,T2~ (CC~ 196S), the publ ic 

school t ea~e rs  struck in v i o l a t i o n  o f  t .heir employmen~ con'.tact. 

' ~ i l e  the teachers c~uld be enjoined Cr¢~ cont inuin~ to s ~ k e  cr 

u ~ i n ~  o ~ e r  s ~ o o l  ~esc.hers to. s t r i k e ,  r.he s~ate c~u~ held :hat  i t  

had no~ au thor i t y  to c~mpe-1 :he teac.~ers by inj,Jnction to r e s u ~  

t h e i r  du t ies .  I PBC at 10,553. CcmpellinK a person to labor 
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agai~m; his or her will, except as a punishment for a crime, would 

violate the 13tb A_-endment of ~ce U.S. _Constituticn. I PEC at 

I0,563. 

In Bennett v. Grave!le, 323 F. Supp. 203 (D.C. Md. 1971), 

the U.S. D is t r ic t  Court held tha~ public e~loyees have no r ight  to 

str ike under Maryland law, absent an authorizir~ ststute. The court 

refused'to make an exception to the str ike prohibit ion and the 

dlsoharging of i l l ega l l y  str i l ( ing public en~ployees, even though this 

part icular st r ike was called to bring about changes in rac ia l ly  

o~seriminatory employment practices and reasonable effor~-s to ,make 

changes had fai led. 323 F. Supp. at 209. Since the employees ha~ 

participated in an unauthorized and unprotected str ike,  the public 

employer (sanitary commission) had a lawful basis to discharge t h e .  

323 F. Supp. at 210. This dec is i~  was later upheld by the ~th 

Circui t  Court of Appeals in Bennett v. Gravelle, ~51F.2d 1011 

(1971). 

In Ho.vt v. Police Commissioner of Baltimore Cit~, 279 Md. ?q, 

367 A.2d 924 (1977), 55 police officers were dismissed for 

particip~ing in a strike. The Maryland Court of Appeals held that 

the dismissals were not invalid by reason of disparity of treatment 

amonK the strikers. 367 A.2d at 932-933. As ic~g as the punis~nent 

of the police officers for strikinK against the department was 

neither arbitrary nor capricious and was supported, by the facts, 

such punishment may be imposed on a case-by-case basis. 367 A.2d at 

933. 

.~ if. 

In Hartford Co~_~tv Education Association v. Bd. of Hartford 

County, 3SO A.2d 10~1 (1977), the Maryland Court of Appeals held 

that Maryland's '~ . i t t le  Norris-La Guardia Act" did not apply to 

in junct ions is~ded agains~ str~.klng teachers, since Maryland labor 

laws did not apply to public scnooi employment. 380 A.2d at 1050. 

COHNECTICUT 

.:,-'- / 

t 
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1 ) STATUTCRY ~/ 

~!IN. GE:I. STAT. See..~-zTg (1979) prohibits state emp!oyee 

smrikes. A s~-~ce employee strike constitutes a "refusal to barf=ain 

in ~ood faith" and a prohibited practice under COIl~l. GEII. STAT. 

Sec. 5-2T2(b)(3) (1979). If ~he State ~oard of Labor Relations 

determines ~hat a prcnibit~=d practice has been or is being 

ccc~Ltted, the board shall issue a cease and desist order and =-~y 

withdraw the union's cer~iflcation as exclusive representative. 

CO)ltl. G E ~ .  STAT. Sec. 5 - _ ~ ( b ) ( 1 )  (1979). in  add i t ion ,  the 

board can order tact finding and char@es t.he costs of fat*. finding 

to t.~e party re£usin~ ~o bargain. ::IN. C-~.]. STAT. Sec. 

5-~(b) (3) (IgTg). 

C3,'~(. GE4. STAT. Sec. 7-475 ( 197 ~. ) p rch ib i ta  municipal 

employee s t r i kes .  S im i l a r l y ,  "~he ~r. efusal to bargain in  good f a i t h "  

cons t i tu tes  a proh ib i ted p~ac~ice under CONI.I. G~.l. STAT. Sec. 

7-4T0(b)(2) (IT7g). In ~he even~ ~ha~ a cent, act between a 

municipal employer and municipal employee union expires before. ~,e 

parties approve a new contract, ~he te.~ms of t.he expired contract 

remain in effect until a new contract Ls reached and approved.. 

CONN. 3~:~. STAT. Sec. 7-475 (19Tg). 

CO:IN. GEN. STAT. Sec. 10-153e (1979) p roh ib i t s  teachers 

from st . - ik lng or engaging in a conceded re fusa l  t.o render serv ices.  

This prohibition may be enforced by a board of education in t.he 

appropriate superior court. CCl(N. G~J~. ST=AT. Section 10-1~3e(a). 

Teachers are prohibited from "refusing to negotiate in good faith" 

an~ "refusing to par t i c i pa te  in ~ood faith in mediation or 

arbitration". COLIN. G~Z. STAT. Sees. I0-153e(c)(3), (~). U c~n 

f i nd ing  that  a pron ib i ted pract ice has or is  occun'~ng, the s ta te  

board or" labor re la t ions  may issue a- cease and des is t  order and 

pe t i t i on  ~.he appropriate superior c o u ~  for  temporary r e l i e f  or a 

res t ra in ing  order.  C3l.ff(. G ~ I .  STAT. Section lO-153e(g)(1). 
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2) CASE LAW 

In Mcri~Je v. 'Jew London Education Association, 16~l Conn. 

346, 321 A.2d 462 ( 1973), the defenaant-teB~-hers had been fount 

~uil~y of contempt for failing to comply wi~.h two injunctions 

enjoining their strike activities, and had been fined by ~he lower 

court. The Connecticut Supreme Court held t.hat where the fines were 

payable to the state, were imposed to punish for past violatlons and 

were absolute ra~her than conditional, the contempt judgmen~ was 

criminal; therefore, ~ defendant-teachers were entitled ~o ~he 

safeguards of criminal proceedings and ~o having their ~-uilt 

e~ablished by proof beyond a reasonable doubt. 321 A.2d at 

~65-~66. Since the defendant-teachers had no~ been given a criminal 

trial, their con~emp~ judgments were clearly erroneous. Id. at 

466. The contempt judgme~s were se~ aside and new trials were 

orsered by the court. Id. at ~66. This approach was subsequently 

followe~ in Bd. of £d. of City of ~.21elton v. Shelton ~ducation 

Association, 173 Conn. 81, 376 A.2d 1080 (1977). 

--% 

MASSACHUSE'I'I'S 

I ) STATVI~ORY IAW 

Sta~e and local government z~ployees in Massachusetts are 

~verned by :.~So G~J.. LAWS A/IN. Ch. 150E (West) (1976). Public 

en~ployeem and their unions are ' expressly prohibited from 

pa~icipa~ing in, inducin%, encouraging or condoning any strike, 

work stoppage, slowdown or wit.hholdir~ of services. ;.~.~S. Z~|. 

LA~ A/~:I. Cho 150£, Section 9A(a) (.-Jest) (1976). If a strike 

occurs or is about to occur, the employer shall petition the Labor 

Relations Com~ssion to make an investigation. MASS. GE!I. LAWS 

A/:IJ. Ch. 150E, Sec. 9A(b) (West) (1975). if the Cc~-~..ission 

determines ~.hat Section 9A(a) has been violated, then the Cc~ssion 

s,~ali immediately sec requirements to be ~..~lied with and may seek 

i 

~ - - . ~ -  ~ 2". 
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court enforcemen~ of such requiremen%s. "ULSS. GE.~I. LAWS .~h'.'. Cn. 

150E, Sec. gA(b) (West) (197~). 

" p ~ C  e~pl'oyee union ¢ o ~ t ~  a proh ib i ted pract ice i f  i t  

refuses to bsr~ain in ~oc~ faith with ~he public employer; or it 

refuses to participate in ~oed faith in the mediation, fa¢~ findin~ 

and aroitratlcn procedures provided by law. MA~S. G~..I. LAWS AN[{. 

On. 150E, See. I0(b)(2) and (3) (West) (1975). 

Any person ~no wilfully resists or interferes wi~.h a =edistor, 

faotoCinCer, or arbitrator, or co~mlssicn ~e~er £n the pe~or~snce 

cf ~.heir statutory duties shall be f~ned up to $5,000 or i,z~.risoned 

up to I year, or bot,~. MA~S. G~.I. LA~ ~I~. L-h. 150E, .~ec. 15 

(West) (1976). 

Public e=~ployees cannot be paid by t he i r  employer fo r  s t r i k e  

~ays, nc~ can they be pai~ at a la te r  date i f  t.~ey ar~ required to 

work add i t iona l  days to make up days l os t  by the s t r i k e .  ;'.~.5S. 

GEN. LAW.~ ~IN. ¢1~. 150E, Se¢. 15 (1976). 

Any publ ic employee who par t i c ipa tes  in a s t r i k e  i s  subject to 

~iscipl~,~e proceedings by ~ e  employer. MASS. GZN. LAWS. ~1;!. 

Ch. 150E, Se¢. 15 (1975). 

7- 

2) CASE L~W 

In School Committee of ~oston v. Rei_~, ~5 I~.£.2d 795 

(1972), tne Massachusetts $uprer~ Judicial Ccur~ dealt wi~h t.he law 

precedln~ C.~pter 150E. The court held that the enact,merit of a 

statutory prchibltlcn agalos~ strikes by n~nioipal ecuployees did not 

disp. iace a l l  previous corn=on law remedies. I_~d. at 798. A ccur~ 

could still issue a £njunc~icn-where ~e~o~ • s~oppase was a brea~h 

of contract. !d. at 798- On a prcc-=~Zurai question, the tour ~ - 

mJied t,~at ~he defendant teachers w e r e  entitled to no~ice and 
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opportunity to be heard on the .iddue of t.h-e form of t.he final decree 

resulting from the cont~npt hearing. Id.--at 300. 

in Director "of Division of Employee Relations v. Labo.__._.qr 

Relations Co~mission, 3u6 ~I.5.2d 852 (1976), the same court 

interpre:ed Section 9A(b) of Ch~ter 150E to mean that the Labor 

Relations Commission could require perfomance of a specified work 

lo~d by public employees who were found to be enaaging in an ille~al 

slowdown or strike. I_~d. at 855. Su~'h a requirement would then 

provide the basis for judicial sanctions against concerted 

activities by public employees whielq prevented the attainment of Lhe 

required work load. I_~d. at 853. However, absent an arbitration 

clause in Lhe contract, the Ccrmlssi~ lacked the authority to order 

the parties to suttrit to bindin~ arbitration, l_~d. at %60. '.~%ile a 

union's contractual waiver of its statu-.ory right to s~ri~e presumes 

and implies t/no ~-.~.-~-"~n',=-'~ . . . .  acceptance of bindi:~:', srbitr~tion in ~.~e 

private sector, no su~'h presumption exists in the public sector. 

id. at ~9. 

In Labor Relations Com~.~Lssion v. Boston Teachers Unio..__.nn, Loc~  

56, 371 N.E.2d 761 (1977), the union membershio voted to ~o on 

strike and authorized ~he/r officers to draw up a list of sanctions 

("sanction sheet") to be taken against teachers who failed to honor 

the s;rike. The e~loyer petitioned the Co~mission for a strike 

investigation under Ch. 150E, sec. gA(b). The Commission ordered 

~he union to "cease and desist from encouraging or condoning the 

*=hreatened strike", and it obtained a preliminary injunction to 

enforce its order. After the union went ahead and struch, ~he 

Commission filed a contempt pe~i=ion. F~th the union and its 

officers were found to be in contempt and were fined. 

Upon appeal, the court held that the terms "encourage or 

condone" and "authorize or ra t i fy " ,  as used in the injunc~cive order, 

were sufficient to put the union officers on notice that they would 

be held liable for as for any affir~mtive action =aken. id.  at 

E 

4 ¸ 
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75~. ~y standing idly by and letting the force of prlcr at:ions and 

events car~l the ze~ers ~o a strike, the union officers v~olated 

t~e ~erms of ~e restrainin~ orders and were subject to a ccn~emp~ 

jud~r~r~ ,  ld .  a~ 769. I f  ~ e y  had any doubt  as to  t h e i r  

res.oortsibi!i~ies under ~ e  c~urt orders, they should have ~aken ~he 

i n i t i a t i v e  to z~e sure tha~ ~hey didn' t  violate ~he orders. !d. 

at 759. Fur~.ber, C~,.apter 150, Sect-ion 9(A) does not ;rcvide an 

exclusive r e ~ y  for public employee str ikes. The C~._~ssicn ix 

authorize ~ . to see~ jud ic ia l  enfcrcem, en~ of i t s  orders and reso~ to 

the c~ntempt power. I~. at 7"70. 

:-IZCHIGMI 

?- 

I) STATUTORY LAW 

M!C~. ST~r. A~I:I. Sec. 423.202 (1973) o£ Public ~mp. loyment 

Relations Act (PERA), prchiblts ~ublic e~ployee str ikes. Sec-cicn 

~23.20~e Qf the s~a~utes a~pl!e~ the str~.ke Qrcnibiticn tc sta~e 

civiJ, s e r v i c a  employee~. Police and f t ref i~hters are 5eparate!y 

prohibited frcm s~rikin8 in {~!O[. STAT. ;GI~'. Sec. U2 ~..231 

(1973). Wi!.~l disobedience of a court injunc~icn r=-s~rainin8 a 

police cr fire s~r~-ke :r lockout may result in a fine of up to 

$250.00 per day of continued contempt. .wl~. STAT. .~Itl. Sec. 

I~23.2~i (1978). However, no person s~sil be i~prisoned for any 

v~olaticn of Secticns ~23.231 tbrou~ q23.2~5 of the statutes. 

I ~ l .  STAT. AN~. S e c .  ~3.2~6 (1973). Any public e~=loyee 

cee~ to be on s~rike is entltied, upon request, to a '.-.earin~ .to 

deter=ine whe~er he cr she violated the no-s~r±ke law. MIC;. 

£TAT. ~h~l. See. ~23.206 (197B). 

D 

2) CASE LAW 

i~l School Oistric'- of City of Holland v_. Holland -ducsticn 

Association, the !.!iclni~an Supre-me Court overturned the i~susnce of a 

tem.pcrar! restr~inin8 cr~.er by a lower tour ~ - and r~nanded the cs~e 
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for fu r the r  testimony on whether the s~boo~ board had refused to. 

bargain in ~ooc fai th andwhether an £njunc:ion should be issued at 

a l l .  I t  held ~ injunc~-ive re l i e f  r~u i red ~ r e  ~.han a sh~in~ 

that a smrike was taking place."...it is basically contrary to 

public policy in this state to issue injunctions in labor disputes 

absen~ a showing of violence, irreparable injury, or breach of ~/~e 

peace." 380 Mich. 31", 157 'I.W.2d 206, 208 (196~-). 

f 

In L~m?here Schools v. Lampnere :ederation of Teachers, ~he 

!.!ichigan S.,Jg~-~e C~Jr~ ruled t~at the Public F.mployment Relations 

Act (Section ~23.201, et. seq.) proscribed public employee strikes 

anO provided exclusive after-the-fac~c s~atu~cry re~.ies for public 

~mployer~. ~00 Mich. I0~, 252 ;I.W.2d 818 (1977). A disciplinary 

discharge was held ~o be the unitary and exclusive remedy available 

to public ~ployers in dealing wit~ illegal public employee strikes. 

252 .~I.W.2d at 822. :leither Michigan co~on law nor statutory law 

permitted a common-law ~ort ac~cion by school districts for damages 

resul~ing from illegal teacher strikes. 252 N.W.2d at 822, 82~-82B. 

Thepublic employer, however, ~.~y seek equitable relief against an 
o 

illegal s~rike, via an injunc"cion. Id., 252 ~I.W.2d at ~2_. 

T.- 

In RocW:mll v. Board of Education of Crestwood, t.~e [-!ichigan 

Supreme Cour~ held that a teacher who strikes in violat ion of the 

Public Employment Relations Act could be discipl ined wi~.hout a prior 

hearing. 393 ,Mich. 516, 227 II.W.2d 736 (1975). The Act provides 

for a hearing only upon the request of an employee, who has been 

discipl ined. 227 ~l.W.2d at 7~I. Tne cour"c concluded that the Act 

intenOed to treat a l l  public en~ployees on a uniform basis; thus, 

tenured an~ nontenured teachers had the same r ights and obligations 

under the Act. 227 ~I.W.2d at T~2. 

I t  should be noted tba~ the cour~ imp l i c i t l y  ordered the 

MichiGan Employment Relations Cc~ssion (:.ERC) I~o consider and 

decice the union's unfair labor practice charge against the school 

board ant request for  temporary re l ie f .  227 ~I.W.2d at 7'~S. The ,( 
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court directed t~e ~,~RC to wei~ ~.e ~Iscc~duc-. ~tted by both 

sides. If the employer cow, Lifted an unfair labor practice, t~e H~.~C 

could order reinsta~'en~ of ~ne discharged tescW.ers -- despite ~he 

illegality of their s~rike. 227 t:.W.Pd at 746. - .  

~.CRiDA 

I) STATUTORY LAW 

~'lorida's state c~nstituticn prohibits public employees from 

s~-iklng. Ar~ic!e I ,  Section 5. 

P a r t i c i p a t i o n  in  a pub l i c  employee st.~.ke c o n s t i t u t e s  an u n f a i r  

labor practice. FLA. .~TAT. A~4N. Sac. ~7 .501(2) (e) (1979). The 

?uolic ,T_mployees Relations Commission (P~.RC) may petition ~.he 

circuit court for injunctive relief in a strike situation .in~e a 

ULP ~ a ~ e  f i l e s  pend.tn~;, fLA. STAT. A~I~l. Sec .  ~7.503(3)(b) 

(~979) • 

"-\ 

9 

Florida's Public En~loyees Relations Act expres=ly prohibits 

puolic ercpioyee strikes. ~_A. 5~AT. ;~llJ. Sac. "a7.505 (1979). 

Yhe Act ~rsnt~ authority to circuit courts to hear and deterT~Lne all 

ac~ic~s alleging v~.olatlcns of section ~7.505. FLA. STAT. A~!N. 

Sac. ~.507 (1979). If the public employer -~es a pri~s facie 

sr~In~ that a strike is in progress or tha~ ~.~.ere is a "clear, real 

act pre~ent danger" that a strike is about to occur, ~.~e circuit 

ccuri: shall issue • temporary injunction enjclnlng the s~rike. --~A. 

STAT. A/IN. Sac. ~U7.507 (1979). If the injunction is v i o l a t e d ,  

the cir~ult ccu~ shall immediately initiate contempt pr~edings 

against the violators, i d. In determining the fine, the cc~ ,~ust 

consider t~e extent of lost services and the particular nature and 

position of the em~loyee Ercup-L~ violation. !d~ The union cannot 

be fined ~re th~n $5,000. Unlon officers or agents cannot ~e fined 

less than $50 or more ~.~sn $100 for each day of violation of the 
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injunc~ion. I d. StriXing employees may be ordered terminated by 

the P~_RC. !a. - - 

The union is liable for any damages which were suffered by the 

~-ployer as a result cf t.he strike. !d. Union initiation fees or 

dues can be attached or garnished for co!iec'.ion of damages, i d. 

The PERC may suspend or revoke the union's certification and dues 

checkoff privileges, i d. In addition, the PERC may fine t/~e union 

up to $20,000 for each calendar day of violation of the statutory 

strike prohibition or fine the union the approximate cost of the 

strike to the public. Id. 

2) CASE LAW 

_~roward Co~ty Classroom Teachers Association v. PERC, the 

First Distr ict Court. of Appeals of Florida held t.ha~ the PERC had 

authority to investigate and act on its own motion or act on the 

complaint of another regarding a public employee strike. 331 So. 

2d 3~2, 345 (1975). Even in the absence of an unfair labor practice 

charge filed against the union, the PERC was authorized to seek to 

enforce or irDle&ent the statutory, prohibition a~_ninst public 

ec:ployee $tri!-es. !c. ~t ]aS. Failure of ~be PF.RC to adopt 

specific rules of procedure governing the inves'.igation of and 

i~-4)csiticm of s~nctions for strikes did not invalidate t~e 

Id. at 3~5. In the absence of its own specific proceedings. __ 

rules, the P~_RC could proc~.ed under the model rules ado.oted pursuant 

~o the Administrative Procedure Act. Id.  at 345. 

',. ; 

A public employer ,.nay refuse to recog~nize a public employee 

union that asserts the right to strike. AFSCIE .Local 532 v. City 

of Fort Lauderdale, 273 So. 2d ~ I ,  ~3-~U~ (4th Distr ict  Ct. of 

Appeal, 1973). A public employee who participates in a strike or is 

a member of an crsanizaticn which asserts a right to strike is in 

v-iolation wi~/l state law and, consequently, does not have the right 

to c~liectively bargain. 273 So. 2d ~a~. The union can seek to be 
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recognized as ~.~e bargaining agent for i~s ~.e~ers when £~ is able 

~.o ciear!y s.W~w ~.ha~ i~ no longer asser~ ~.he r ight ~o s~ri.'<e. 

AFZC:K Local 5~.2 v. ~ of -or t  Lauderdale, ~-'9 a Zo.2d 10a, 106 

• (~th Dis;. Ct. of- App., 197~). 

In 3ade Co. Classroom Teachers Associat ion v. Rubin, 217 

So.2d 293 (196a), t ,~ Florida Supr~a Court ruled ~hat ~.~e ccnte.,-nt 

proceedi.~ brought agatnst Uhe Association for violating a temporary 

rest~ainin~ order (enjoining their st~-Ike ac~ivi~-es) was a ~'i='~nal 

contemp~ pr~ceedi.~; therefore, the Association's request for a jut'/ 

~rial should have ~een ~ranted. 217 So. 2d at 296-297. In a later 

case be='~een ~he same two parties, the "!orida Supr-=~.e Cour'. held 

that ~he Association and i~s officers had no standln~ to ~al!enge 

Lhe valicity of a ~rar-/ injunctlon in contemgt pr=ceedings 

broug~ against. ~hem for violation of :.he injuno~-icn. Oade Co. 

Clasarc---n Teachers Association v. Rubi_.___~.n, 2~ So. 2d ~, 2~8 

(1970). The Ass~cla%ion should have appealed the injunc~!cn, rat.her 

~han wilfully violate it. r_~d. at 2~ °. The Supr~---e Ccur= held that 

t.he injun~,icn was appropriate even in ~he aosence cf any showing of 

violence or threat of violence. I.d. at 23~. 

I ) STATUARY LAW 

The ~owa Publ ic  L~ployT:ant Relat ions Ac= (PERA) p r o h i b i t s  a l l  

pub l i c  employees f rog  s t r i k i n g .  IOWA CCDE AN;T. Se~ .  20. I ,  

29 .10 (3 ) (e ) ,  20.12 (West) (1977}. Pub l ic  employers =~Y not consenr - 

to or  condone s~riIces, nor .'my they cc~ensa te  pub l i c  employees fo r  

any day i n  .#ni¢~ ~,he employees p ~ i c i p a t e  i n  a s t r i k e .  !C,'A ~DE 

~ N .  See. 20.12 (West) (1977). Publ ic  employers and pub l i c  

employee unions are e x p r ~ s l y  p roh ib i t ed  from tar-gaining over She 

suspe.~=icn cr mmdificm~icn of-any s~atutcr7 s~r ike pena l t i es .  



-. "£- . _ . - . . . . . . . . . . . . . . . . . . . .  • . . . . .  -- . . . . .  

B-64 

Any citizen ~ay petition the approprCate district cou~ for an 

injunction restraining a strike or t~hreatened strike. The plaintiff 

need not show that ~he strike or threatened strike will _m-early or 

irreparably injure him. 

Failure to co~ ly  with a tzmporary or permanent injunction 

order restraining s~-ike ac t i v i t i es  shal l  constitute contempt. .%n 

individual in contempt may be fined up to S500 per day or imprisoned 

in the county j a i l  up to 6 months, or ~otl~. A public • employer or 

union in contempt ray be fined up to $10,000 each day. Individuals 

or unions who make an "active good faith effort" to comply with the 

injunction won't be found in contempt. 

Any individual Who violates Section 20.12, or is found in 

con~e=pt, shall be immediately discnar£ed and cannot be reinstated 

for 12 months, unless the court pemi~s further judicial 

proceedings. Any public employee union (or its officers) 'who 

violates 20.12, or is found in contempt, "shall be irmaedi~ce!y 

decertified, shall cease to represent the bar-~ainin% unit", shall 

lose dues checkoff privileges, and cannot be recertified until 12 

months ~d~er the  cLate of dece~ification. 

"~7.. 

dr 

7; 

/ 

Yhe penalties provided by section 20.12 may be suspended or 

modified by the court upon a request by the public employer, i f  the 

tour: den the suspension or modification to be in the public 

interest. Each of the remedies and penalties provided by section 

20.12 is "separate and several, and is in addition to any other 

legal or equitable remedy or penalty." In short, they are not 

exclusive. 

2) CASZ LAW 

In State 8oard of .,e,,.n~s ~ -o " v. United P2o'xin~ __H°use, 175 i.I.W.2d 

110 (1970), decided pr ior to the enactment of PE.RA, the Iowa Supreme 

Ccu~ held tha~: I) ~,he s t r ik ing nonacademic personnel who operated 
,/ 
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~,~e physical plant of ~.he University were. public e.~!oyees; and 2) 

puollc e~.ioyees do noc have the right to strike. 

• A~n opinion by t.~e :~t~orney General's office declared thac all 

public ~mployees are prohibited fYcm engaging in strike activity. 

0AG C4111en), July i~, 1976. 

In ~ of Ces :.!oines v. ~£~, 275 14.W.2d 753 (1979) the Iowa 

Supreme Court reaffirmed ~he prohibition agains~ public employee 

str ikes. The c o u ~  c~ncluded that. the p r i o~ r !  purpose of ~ e  PERA 

,~as to "assure continued- effective and orderly government 

opera~icns" and ~he impasse procedures, ,Jnic.% were established by 

the PE.~A to replace the s~rike, were ~.he mea~ to attain "-hat 

~urpose'. ld. at 760-751. 

D. STAI~_S W IT.~UT ~-XPR~_~ STATd~23~ RY (OR C0rISY!TdTIC;IAL) 

PRCHIBITIONS ~I PUBLIC SEC'~.~R -m.!PLOY~__.S ~.l~r~" TO STRIKE: S~.I___~E 

S~CTF33~PLF~ 

Tnere are a nu~er of jur isd ic t ions,  so~e with ccmprzher.sive 

col lect ive bargaining s~atutes, others wi'..~ut any statut~r'! 

provisiora re!atin~ to public ~loyee collective bargaining ri~n~.s, 

bln, ere ~ere are no express ¢onstitutionai or legislative provisions 

probibi~Lng public employees from striking and/or prescribing 

sanctions and procedures for dealln8 with illegally strikin8 pu0lio 

employees and t,~m.ir unlcms. T'ner~ is a s~!er ~oup of 

jurlsdic~icms where ~2~e cmly express mention of public e~loyee 

s~oke ii~ti~a=icns and ?.entries i~ to be found in legislation 

~overnin~ firefl~nters. In addltion, a large nut-n er cf 

jurisdlctlons ~u~ve antl-lnjunc~-ion s~atutes which li:,t%t ~.~.e 

jurisdiction of a s~ate c ~ o  issue injunctions in labor disputes 

witlnout expressly stating wber.~er publlc ~ployees as "~e!! as 

o r i v a r . a  sector e~plcye,~ are covered~ by ~2~e iimita~ion. 
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Thus, in the absence of express legislation policy, state 

courts have been called upon frnm time to time to explore and 

~etermine ~hese issues of public policy without express legislative 

guidance. Courts have consistently held ~.~at public employees under 

the common law do not have a right to strike. California and ;4ew 

Jersey present two interesting examples of such jurisdictions where 

"-here is no general express strike ban (except as to firefighters in 

California and the uniformed services in :few Jersey) in t~ setting 

of cc=prehensive collective bargaining ststutues. A very few state 

c o u r t s  have held that their state's "Little llorris-Ls(;uardia Act" is 

applicable to all strikes, public as well as private sector, thus 

effectively barring injunctive relief in many illegal strike 

situations except where ~J~ere is violence cr serious ,misconduct. An 

even ¢raller number of state courts has interpreted the absence of 

an express legislative strike ban as an indication that the 

legislature intended to confer upon public ~mployees, or a grcup 

thereof, a right ~o strike. Idaho has produced one such case whiCh 

is discusse~ in this section. Montana is another sur~ Jurisdiction. 

Discussion of the leading Non, aria case will be found in the next 

section dealing with jurisdictions where some legal right to strike 

exits. 

% 

i 

. . 

W 

C ~.j.!FORIIIA 

I ) STATUTORY bIW 

California law contains no constitutional or le~isl~ive 

provisions prescribin~ ~-~nCa:ory sanctions ~cr s~ri'.:inG public 

~.~Tploye~. Public employee s~rikes and strike penalties are not 

mentioned in ~ine various comprzhensive collective bsrgalning 

see:ions of the statutes, except that firefi~ters "shall not  have 

the right to s~rike or to recognize a picket line of a labor 

organization ~i!e in ~e course of the perfor~.~nce of t~neir 

official duties." CAL. [LABOR] CODE Sec. 1962 ('Jest) (195~). 
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=.oth public ~r.d private laW-or disputes in California are 

governed Dy CAL. C!'V. P.~. CODE ~,ec. 527.3 ('4est). Zection 

527.3 Li~,~s ~le authority of California courts =o issue injuncticns 

in labor disputes. A "!abcr dispute" is defined as follows: 

( i )  A case shall be held =o involve or to grow out of a 

labor dispute ,Xnen ~.he ease involves persons who are en~aged in 

~-~e sa~ industry, ".rade, craf t ,  cr occupation; or have d i rect  

o r  L n d l r e c t  i n t e r e s t s  t ~ e r e i n ;  o r  who are em, p loyees o f  the same 

e ~ l o y e r ;  o r  who are ~ . ~ e r s  o f  the same or an a f f i l i a t e d  

or~anizatic-n of mployers or employees; whether such dispute is 

(.~ between one or more employers or associ~cicns of ~-p. foyers 

and c~.e cr more employees or assoclations of e-~ployees; (b) 

between one or more e~loyers or associations of e~loyers and 

one cr more e~loyers or ass~ei~ti~s o f  employers; or (c) 

be~we_=n one .~r m r  = . employees o r  a s s o c i a t i ~ s  o f  ~ p l o y e e s  ~ d  

one ar =~o,-e ~ l o y e e ~  or a s s ~ = - ~ c n s  o f  e ~ l o y e e s ;  or ~hen :.he 

csse involves any conf!/c~ing or com~etin,~ in~erest~ ~,n a 

"la~=r dl~-pu~e" of "persons partlcipa1:in% or interested" 

t,~relr, (as ~efLned in ~Jbpara~'aph (li)). 

( i i )  A perk_on or associa~-ion shall be held to be a person 

part ic i ;a~in~ or interested in a labor dispute i f  r e l i e f  is 

scu~bt against hlm or i t ,  and i f  he or i t  is engaged in ~ne 

same indust~!, trade, c ra f t ,  or occupation in ,~ich such 

dispute occurs, or has a direc~ or ind i rect  in terest  "_herein, 

or i~ a r ~ e r ,  o f f i ce r ,  or aKent o f  any a~s~c/a~ion composed 

in  '.i~ole ~ in pa r t  o f  e~ . l oye rs  o r  employe~ engaged in  such 

industry, trade, cra f t ,  or occupation. 

( l i i ~  The t e ~  ~.abor d i s p u t e "  i nc ludes  any Controversy 

concer~Lng i ~ . ~  o r  condi- t ions o f  _m~ployr~nt, o r  c o n c e d i n g  the 

a s s o c i a t i o n  or r e p r e s e n ~ t l c n  o f  persons in n e g o t i a t i n g ,  

f ! x i n 8 ,  r a i n ~ L n i n ~ ,  ~_-~ar~ing~ or  s e e ~ n 8  to arrange te r~s  c r  

condl~.ic~s o f  ~p. l o y ~ n ~  regard less  o f  whether or  not =he 
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disputants stand in the proximat~ relation of e~ployer and 

emplo'/ee. - 

CAL. Cir. P..~O. COD£ Sec. 527.3(bi(4) (West) (1975). 

Section 527.3 does not permi~ unlawful conduct "including 

breae2~ cf the peace, cLisor~erly conduct, the unlawful blockinK of 

access or egress to premises where a labor dispute exists, or oLher 

similar unlawful activity." CAL. C~'. ?RO. Sec. 527.3(e) (West) 

(1975). California courts have interprate~ the phrase "or other 

si~lar unlawful activity" to include public employee strikes. 

~C 

6 ° 

2) CASE LAW 

California courts have consistently held thaC public et-Qloyees 

do not h~ve the right to strike under existin~ state law. Some 

courts have further held that a strike by a public er-~loyee 

terminates the e~-Qloyment relationship or is sufficient grounds for 

discharge. See, for example, [le'~t-arker v. Re~ents o_~f Universit[ of 

California, 160 Cal. App. 2d 640, 325 P.2d 55~ (1958); ALmond v. 

Co~ty of Sacramento, 80 Cal. Rp~r. 518, 278 Cal. App. 2d 32 

(1969); San Francisco v. Coope.___.__~r, 120 Cal. Rptr. 707, 53 a P.2d t103 

(1975); Stationar~ -:n~ineers Local 39 v. San Juan Water District, 

153 Cal. Rptr. 666, 90 Calif. App. 3rd 796 (1979). 

s.2 
..-b 

California courts have also consistently held that illegal 

publJ.c employee strikes are en~oinable. A very recent decision of 

L~e California 5upr~ra Court has the effect of modifying that 

generalization, however. The issue did not concern application of 

rme anti-injunction st~ute, however, but instead in,fred the 

primacy of the state labor board's Jurisdiction. In San 

Teachers Association v. Superior Cour~, t.he association sought 

annulment of the court's cont~-~pt orders which punished r.he 

association and its president for conductinK a strike a~ainst the 

school dis~rlc', in violation of a restraininE order and a 

o.-.~ 

~'<i-- 
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preliminary injunotion. 15~ Cal. Rp~r. 893,  sg~-sgs, 593, P.2d 

838 (IgTg). i'ne as~ciz~ion .had been tined 500 for each of i~s 

violations; the presiden~ w~ fined $~,OgO and se~enced to ~0 days 

in j a i l  of which 30 days wer~ suspended. 

-'-otn the association and the sc~col district had f!!e~ unfair 

labor practice c.har~es agin~ each other a~ the ~i~ =he injunction 

w~ i~ued. The Supreme Court. did not. resolve the question of Lhe 

legality of =.nat public employee s~rike. Instead the cour~ held 

that the California PubLic Employment Relations Board (PERB) had 

exclusive initial juri,'w~Iction to deter~.ine whether a public 

employee ~crike was ~ unfair practice and w~ac, if any, r~edies 

the Pc_RO should pursue. I~d., 15 Lt Cal. Rptr. at. 897 and 900-902. 

The cour~ indicated that a strike conducted prior to the co~p!etlcn 

cf statutory i~pssse procedures constituted an unfair practice under 

Section 35~3.5(d) of the statutes. The court  annulled the conte~.t 

orders ~s being beyond the authority of  the superior court ,  citing 

United Farm '.~orker...___~s v. Superior Court as sup~ortin~ precedent for 

the principle of exclusive initial jur~sdlction of California labor 

agencies over remedies s~sinst strikes. In the United Farm Yorkers 

case, declar~or7 relief ,ass denied on the grounds U~at =he issue 

could oe raised in a proceeding of the A~ricuitursl Labor .Relations 

8card (ALRB). I~0 Cal. Rp~- .  361, 72 Cal. App. 3d 258, 2T3 

(!hTT). 

A recent ly  r ~ r ' ~ d  H~ur~-h 10, 1980 decision by the Cal!for.~ia 

Public ~mploy~nt Relatio~ Board indicates a ~ivision within the 

8car~ as ~o the proprieSy of the Board's seeKin~ injunctive relief 

i~ a ~eac.hers' strike aria c~ ~.~e broader que~tic~ of the legality cf 

teachers' str~es. In ;~est~ City S¢.~cols v. Modesto Te~cher.s 

AssOciation, a two per~cn ~.oa~ ma~ri~y held that granting the 

employer's reques~ for a~ inJunc~-icn required an evaluation cf all 

circumstances, including ~,he 9c~sl.bilitytha~ the union was engaging 

in an unfair labor practice strike." Thus the ~jor!=y directed 

continuation of the agency's investigation of the filed unfair labor 
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practice ~harEes. The ¢issenting ~oard member argued that the 

effect of ~ne E,~jority's action was to permit s~ri'.ces aF, ainst public 

e.~.,nloyers ~nd ~.hat t.his .policy decision is for the legislature, or 

courts, not an ac-ainistrative aE.ency. See 8e300V'T ~.~L. 2-ZL. 

.R:~. (BI;A) 23 (M~y 26, 1980). (Zt has been subsequently re oor~ed 

tha~ on Mar~ 13, 1980 a court injunction wBs is~=ed orderin6 

striking teachers back to work in t~is case in response to a 

petition for injunctive relief £ilea by the General Counsel of L~e 

C~iifornia PE.~.) 

:.j 

I) STATUTORY LAW 

~It.~uEh New Jersey is often included in a listing of 

jurisdictions with legislation prohibitinE public employee~ from 

exercising a riEht to strike, t,his has only been expressly true 

since 1977 and then only in regard to police ~nd firefiEbtin~ 

em~loye~. This treaL~ent of public employees is in contrast to 

:reaCtant of private sector employees whose right to strike is 

expressly recognized by N.J. STAT. A.'.IN. See. 3 u : 1 3A-8 (West) 

( 1979-80). 

"-l~J 

The IIew Jersey Employer-Employee Relations Act (governing 

public and private e~loyees) does not provide specific strike 

penalties for public e~.loyees, nor d~es i t  specifically provide 

£njunc'.ive re l ie f  for public employers. 

2) CASE LAW 

It is well settled law in :lea Jersey t.~- public e~loyees, 

sun ~s ".eachers, ~.v not stri!:e. ~oard of rducatior, of Asburv Park 

v. Asbury Pa#~ ~. Assoc., 145 N.J. Super. ~95, 368 A.2d 396 

(1976), 368 A.2d at ~05 citing Union Beach Board. of Education v. 

:;ew Jersey Education .~.ssociation, 53 :|.J. 29, 35-37, 247 A.2d 367 
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( 1958). Alb,hou~ t~e ;few Jersey ~_.mployer-Emoloyee Relation~ Ac'. 

~ave ?ERC the exclusive pc~er ~c prevent persons from en~agin~ in 

unfair !sbcr practices and gave P~_RC t,~e authority to ~rant interim 

r e l i e f  in unfair labor practice prcceedinSs and scope of 

negotiations proceedings, the Superior Court ~eld, as a .matter of 

law, ~nat the P~.RC lac~s L~e authority in any situation ~o enjoin a 

~c~ike. .~oard of Education, EE__.~=. v. Asbur-/ Part< Education 

Association, suora, 36~ A.2d at ~06. Since PE3C's ~Jt.hority to 

grarm interim relief arises only as to matters directly feinted to 

,~fair labor praetioe pr~ceedinss and scope of negotiations 

dete~'-~inations, the court foun~ that PERC's authority to ~nt 

interim: relier does not implnge on the Superior Court's ir~erent 

power to enjoin strikes in the public sec~r. 365 A.2d at ~06-~0~. 

In a~cJ.tlon, the Appellate Division of t~.e ~lew Jersey Sucericr 

r.~urt mJled ~ a public e~ployee strike may constitute a refusal 

Co negotlate in good faith and an unfair !shot practice under 

Section 3q:13A-$.~(b)(3). ~n the :J.atter of Hoboken Teacher's 

~.ssociacion, I~7 N.J. Super. 2uO, 371 A.2d 99, 101 (1977). 

A!~ougn PERC has ~rtmar~ jurisc~c'.ion in this ares, it odes not 

have exclusive Jur isdict ion. 371 A.2d at 103. The cour= ccnc!udec 

that: i) ~ne jurisdicticn of an equi=y ccu~ to enjoin public 

e~ployee str~.kes is beyond question; 2) P~C has no r!g~t cf 

In juno'.lye relief; and 3) the employer's right to r e s c ~  tc the 

courts for injunc'.ive relief does not u~rp PERC's authority to 

decide upon the m~tters which precipitated the str~oke. 371 A.2d at 

~03. 

The A~ociatlon had f i led  a cc~ la i n t  with the chancery/ 

divisicm judge regardln~ the employer's fa i lure to negotiate. '.;.~ile 

that complaint should have been transferred by the judge to the P~RC 

,under the doctrine of pr~.m~r/ jur~.sdlctlcn, the court 's crd..er 

requirin~ tha employer to ne~tia~e was held not to be in excess of 

~.he c~ur='s j~risc~Lc=!cn. 371 A.2d ac 10~ .  Furtherz~re, the 

court's iz~iticn of a fine of ~5,000 per day against t.~.e 
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Association for violation of an order enjoining them from s~rikin.~ • 

;~as u p h e l d  as r e a s o n a b l e .  " 371 . i .2d  a t . f 0 5 . -  " 

in Matter of ~:lizmbeth Education Association, 154 ~l.J. Super. 

291, 381 A.2d 359 (1977), t~e trial juCge had issued an e__x ~p_~ 

restraining order enjoining s~riking and picketing teachers and an 

order to show cause. On the day following the issuance of Lhe 

rest.-aining order, the judge directed the teachers to show cause in 

a penal conte~mpt proceeding. 381 A.2d at 370-371. 

The Appel late Cou~c defined penal contempt as "a pub l i c  wrong, 

a defiance of governmental authority which must be accompanied by a 

mens tea, an intention to wilfully disobey or an Indifferenct to 

it." 381 A.2d at 371. In a penal or criminal concempt proceeding, 

the judgren~ must be a "finite sentence". 3BI A.2d at 372. If 

further ac~s of contempt are committed, prosecution and punishment 

is available only in proceedings thereafter to be instituted 

ohar~ing such new violations. 381 A.2d at 372. 

Because the hearing and convictions of Lhe lower cou~  went 

beyond the single day ~-harged in the contempt show-cause order, ~he 

lower court's orders were vacated in all respects except as to the 

con~.=cp~ which occurred on tn~c date. ~ 1  A.2d at 372. The 

Appellate Court held t~mt the defendants were entitled to the same 

type of notice as an indictment would provide, that is, "a written 

sta~emen~ of the essential facts constituting t,he offense ~harged." 

381 A.2d at 372. The lower couP's cont~npt show-cause order was 

upheld as supplying sufficient notice to the defendant teachers. 

3~I A.2d at 372. In addition, the penalties .~mposed upon the 

defendants were affirmed. They included: $4,500 fine for the 

Association; fines of $70 to 3100 for Union officers; and jail 

sentences of 2 I/2 to 5 days for the same officers. The sentences 

were suspended and the individuals were placed on probation. 381 

A.2 ~ - at 373. 
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-s-2/ The puolic employer seu~t ~o enjoin a teachers s~rlke one ~y 

~e£or~. the ~=~ployer tiled an unfair labor-practice charge a6ainst 

~he st~.kin8 teachers w i~  the Public ~mploymenc Re!stions 

Co~ssicn (PERC). The Superior Cour~ held ~ha~ the concerted 

resi~at icns of 2~ tea~.hers ~ r~  their  extr~-curriculsr ac t iv i ty  

assi~p~men~ c~gstituted an ! ! ! e ~  strike. 35~ ~.2d at uO,. 

IDAHO 

I ) STATUTORY LAW 

-~e.~ion 33-1271 of the Idaho Code (1979 Supp.) -- also knc~n as 

"ProCesslonal ~|e~otlations Act" --provides pro[esslcnal education 

empioye~ (teachers) with col!ec~ive barsainin~ ri~ht~ and does noc 

expressly pr~ibit strikes. ?irefi~hters, on t~e other hand, are 

expressly pr~hibi.=ed fr~ st4-ikin& or reco{nizir~ a uni~ picket 

line "up=n co~tiofl and durin6 the term of *J~e written 

oont.~ac~.." IDAHO ~DE Sec. 4~-Ia11 (1979 -%pp.). There is no 

ie~i_~la~ion coverin~ ".he col.~ctive bar~ai~in~ ri~ht-s of other 

public e~!oyees in Idaho. 

2) CA~E LAW 

in School District ICo. 351 .Oneida County v. Cneida Education 

A~ociation, 98 Idaho ~BS, 567 P./d ~.30 (19TT public e~ioye~ had 

neither a con=tltutionai nor a common law risht to strike. 557 ?.2d 

at B33. .%rtherrore, public school teachers were not inferenti~liy 

grated a r ight to st~.ke by t~he absence of an express prohibition 

i n  the Professional :le~otiaticns Ac~. 56T P.2d at 333. 

The Court held that Lge Idaho statutes ~overnin~ the issuance 

of injunctions in labor di~pu~s applied ~o_public school teacmer 

strikes. 567 P.2d at ~33. ~I~wever, the mere illegality of the 

~eachers strike did not require ~he automatic issuance of an 

injunction. 567 P.2d at a3~. 
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Basing its decision on r.~e equitable doctrine of clean han~, 

~he Cou~ .~eld tnst the ~rial ~:ourt had erred in issui,1~ injunctive 

orders in the face of t~le school board's refusal :o abide by :he 

statutorily cmnda~ed i~passe procedure. 567 "P.2d a~ 835. 

In Local 14g~ of IAF7 v. City Ceeur d'.~lene, 99 idaho 530, 586 

P.2d 1346 (I~75), the Idaho Suprz~e Court interpreted Section 

~-181! of the Ioaho Code, however, to grant a limited right to 

strike ~o fire- fighters. By expressly prohibiting strikes by 

firefi~hters after consummation and during the term of the contract, 

"the legislature either i~lied impliedly recognized their right ~o 

strike after the expiration of the contract or, a~ a minimum, opened 

~he door to su~-h contrac~-ual agre~-ents as t.he par t ies  misht reach 

in that  regard." 585 P.2d at 1356. The par : ies  are free to 

negot iate one w~y or another dependinB on t h e i r  r e l a t i ve  economic 

s~ren~.~s. 586 P.2d a~ 1357. 

In this particular case, the parties negotiated and agreed upon 

a contract provision which s~ated: "Failure to si~.-n subsequent 

a~re~nt, shall be the only grounds for a ~rike." 536 P.2d at 

1353. Thus, the contract provided the firefighters wit~ a residual 

right to strike. Id. A s~rike under this provision was not illegal 

and could not be enjoined. Id. at 1353. 

:~1~ile the firefi~h~ers had a right to strike, they were not 

~ne from disoharse for refusin8 to reoort for work when order~.d 

to ~o so. Id. at 1358-1359. Su~ refusal gave t.he city "cause" 

Id. at 1358-13599. On :he other hand, the city was for discharge. -- 

r~uired to act in "~ood faith" when atteclptin~, to discharEe• 

id. at 1359. The city could not refuse ~o striking firefi~,~ters. __ 

bar~aLn in ~ood fai~n, push t/~e fir~-fi.3~ters into s~riV.ing, and then 

discharge ~.he strikers. !.~d. at 1359. The court ordered the city 

reinstate the striking fire fighters ~md resume good-faith 

bar~aining, i d. at 1~9 .  

..'.% 
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C~ner examples of  jurisdictions where ~,ere are no s t a t u t o r l  

bans on public employee strikes and ,,~ner~ state ~ur1:s have 

concluded ~ ~nere is a c~rmn law no-strlke rule in the public 

sector Lnc!ude: Tennessee (although a collec~-!ve bargaining s~atu~e 

coverinK ~eacbers was enacted in 1978 wi~ic.h includes an express 

no-s~rlke policy); Kentucky, (,where there is an express ban against 

po l ice  an~ f L r e f i & ~ e r s '  s~ r i kes ) ;  Alabama (where there i s  on ly  an 

express ban aKainst s~r ikes by fLref izhrm-rs) ;  .%uth Caro l ina ,  and 

West V i r-gi.ni a. 

In another ~rcuping o f  s ta tes  wiLnout an express s t a t u t o r y  

s~rike ban, i¢ is often as~-=d that Lw.e c o ~ n  "law rule against 

~-~blic employee s~rikes is applicable but :here is little ~J" no 

au~horlty for such a c~nclusicn. Included in this category are su~ 

states as Georgia (where there is ,~n express ban an¢ penalties for 

strikes by sta~e employees and fir~flgh~ers), :lor'~h Carolina (where 

t.~ere iS a unique provisicn de~larlng collective bargaining 

agre_,~"~er~'.s illegal and avoid), L~.,isiana, and :41ssissippi. 

W 

; .  STATES ?ROVIDEIG FOR L~4-~rT=-D RIG.r? TO =TR,.EK___~E 

"yen in the lircLted number of states which expressly prove-de 

for the r ight of =.x~me public employees to. st-~ke under some 

circumstances, c e r ~ n  strikes continue to W-e i l legal .  This may be 

~ecause ~.he p a r t i c u l a r  &r=up of  e.~ployees does not have s u ~  a 

s~rike r i~=ht,  that statutori !y mandated procedures (such as 

par=icipaticn in ~ed!a~ion or filing a t -i_mely notice of ~tenticn to 

s ~ i k e )  have not been followed, or there has been a f a i l u r e  to  

c~mply w i th  zn in junc~ icn  issued ta stop ~.he co.,-mence~.ent or 

ccn~inuati~ of V/he strikeJ THUS, the issue of legislative 

trear_-ent o f  s t r i k e  pena l t i es  -is relevarfc to a l l  j u r i sd ic~- i cns ,  

£ncluClng those permi~;in~ some puOl~-c employee st,-£kes. 
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In addition to tne previously noted pFovisions to be found in 

:.~.:aii, .=enr~y!vax~a and Wisconsin (under ~.rE~A) relating to strike 

penalties, there are five other jusisdictic~IS to be noted. (-~,n 

ar.-~ment may be ~e Lh~ Idaho, discussed in the prior see=ion, in 

rega~ to firefi~ers s~riking during a barzaining impasse should 

also be included in ~his section as a sixth jurisdiction '.4qere r.here 

i~ a limited ri-=ht to strike.). As might be anticipated, there is 

no unifomi~y ~o be fo,,nd in the legislation of these five 

jurisdictions. The variety already observed in comparing Hawaii, 

Pennsylvania, and Wisconsin (under !~_,RA) is repeated when one 

closely examines Alaska, Minnesota, Oregon, Verron~ (under .~P.A) and 

Montana (except for fire fighters since 1979). In these 

jurisdictions, the following ~ener~lizaticns are usually, but not 

unifor--tl y, applicable: 

$. 

I) An injunoticn is available to limit a strike when public 

health and safety (sometimes welfare) is endar~ered or threatened. 

A clear and present danger standard .may be expressly a~iculated as 

a limitation on a ~.ate coup's equitable powers to issue an 

injunction. 

2) The right to engage in legal strikes typically follows 

completion of certain ~ndatory iz~asse procedures and timetables. 

3) A notice of intent to strike may be required of the union 

asse~in~ the right ~o strike within a specified number of days 

prior ~.o taking the acrid. 

VE~-~C~G 

Like wisconsin, Vermont denies the right to strike to state 

employe~. Certain s:.~-kes under SELRA and :ERA are unfair labor 

practi~s. Hunicipal e~r~oloyees in Vermont are per-~itted to strike 

under ~ZRA if certain impasse procedures are completed and if oublic 

hea!:n, safety or welfare is not endangered and certain impasse 
-- a 
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proce~ure~ have been compli_~d wi~.b. VT. 3TAT. k{III, ti~.. 2.1, 

Sec. 1730. An e=ployer .may peti t ion for a cour t  injunc'-ion VT. 

STAT. AtI{I. t i t . .  21, Sec. 17.~0(3), or the state labor b~ar~ .may 

pet i t ion to enforce i t s  orders. VT. STAT. A~IN. t i t .  21, Sec. 

17LX)(a), (b). in addition, st,-ikes by Ver=~nt ~.aclners cannot be 

enjoined in t~e  absence of a findin8 t,ha~ "the commencement or 

c o n t i n u a t i o n  of ~.~e a c t i ~  poses a c l e a r  and pr=~en~ danger to a 

sound program of school education ,abi~h in the £i~ht of all re!evan~ 

circumstances it is in t~e bes~ public interest to prevent." VT. 

STAT. .~NN. T i t .  15, See. 2010. A lower s~,~te cour~ has recently 

ruled t.~at a Ru ~t!and teachers s t r ike was legal, BS~ CC~/'T ~.mL. 

REL. R~. (~NA) ~5 (i~.~rch 2q., 1980). 

i 

s 

_J 

ALASKA 

For strIXe purposes, A~askan public e=ployees are divided ~.nto 

three catesorle=. So~ e~ploye~ (su~-~ a~ poli~ and fire 

pro~ecti~ e=ployees) have no ri~t I:o s t r i k e  under any 

circumstances. A c~ur~ is required to grant injunct ive re l i e f  and 

interest arbi trat ion is mandated. AL~A STAT. Sec. 23.~0.200(b). 

A second cate~ry of er4~ioyees (public u t i l i t y ,  snow r_~-,cval, 

sanitation, and public s~-hool) is permitted a right *.o strike for a 

~li_mited per~.od. However, whenever r.he str ike a court determine~ 

t.b~c ~.~e str ike t h r e a t , s  public health, safety, or welfare, i t  ,~ray 

be enjoined (and interest arb i t rat lcn mandated). ~ STAT. See. 

23.~0.200(c). The court is mandated to consider t~e "total 

equities." F i n a l ! y ,  Sere is ~he ".W~r~ e_~assificatic~ of public 

employe~ which has an unilmlte~ r~g~t to strike if a m~Jcr~t'/ Ln 

t.~e bsrga~in~ unit vote by secret ballot to do so. Se~. 

23.~0.200. There are no specLfied penalties asainst !!legal 

strikers ~nd their unions. 

. . . ° 

ORE'3Ctl 
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In @,region, certain public employees su~n as pclice, 

firefi~h~ers, C.u-~a~s ~ correctional institutions, and mental 

hospitals are prohibited fro~, striking. OR. REV. ST.~T. Sec. 

2~3.736. Other employees ~ pe..~Li%ted ~o strike if ~hey .~ee~ the 

following qualific~tlons: I) they mus~ be par~ of ~n establishe4 

appropriate bargaining unit; 2) there is no agreement to submit 

disputes to bindin~ ir~erest arbitration; 3) mandated mediation and 

fact-findir~ procedures have been ex~hausted (also unfair labor 

practice procedures, where appropriate); a) 30 days must have 

elapsed s~.nce receipt of fact-flndin~ board's recc~nendation; 5) 

10-day no~ice of in~en~ to s~rike has been given; and ~) s~rike does 

not cre~e a clear and presen~ dan~er to public health, safety, or 

welfare cf ~e public. O,R. R~'V. STAY. Sec. ~_,3.726. 

e 

.... ~IIE.OLA 

In Minnesota, prior to 1980, tnere w~ a Keneral probibitlon on 

the ri-~bt cf public e~ioyees to str ike. :IIN~I. SYAT. k~i'I. $ec. 

179.6~(I). H~aever, nonessential employees were permitted to str ike 

in two limited circumstances: I) the e~ioyer has refused to submit 

an interest dispute to arbitratlon and 2) the employer has failed ~o 

comply with a valid arbltrBtion award. '41!Irl. STAY. ANTI. Sec. 

179.54(7). ~mployer unfair labor practices cannot jus t i fy  a strike 

but may be considered by a court in assessing str ike penalties 

against individuals and their union. .'-~HI. STAY. A~III. Sec. 

179.6a.(7) • 

1980 amendments to the Minnesota Public L.mployment Labor 

Relations Act (P~_RA) have made ~ajor ~hanges in that jur isdict ion's 

no-s~rLke policy for public ~mployees who ae not confidential, 

essential, managerial, and supervisory e~loyees (including 

principals and assistant Principals). E~sential employees have a 

ri£/nt to binding arbitration. Covered public e~loyees m~-y s~rlke 

i f  ~.he collective ~argaining agreement .has expired (or there is no 

agreement), an impasse has oc.-,arred, required ~edi~cion has been 
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,unsuccessful fcr a specified period of ~ime, and writ:on no~ice has 

been serve~. :-'I:IH. STAY. A~:I~ Sec. 179.5u. Any employee ~ho 

s~rikes illegally ~ay have his or her e~4~loymenc ~er~...inate-i; if 

renir~C, ~.here ".~us~ be a two-year probation period. '!IV!l. STAT. 

A::H. Sec. 170.5~(5). .%n e~:ployee or~anizaticn which ~trlkes 

Liiedal!y loses ~.t~ exclusive repre-~en~atic~ ~ status, :,'ay net be 

certi:".ed for a period of t'mo years, and ,.may lose £'.s ~ployee 

'~"  ~ STAT. pay~en: deduc~icm r i ~ . s  f o r  a per iod  o f  two years . . . . . . . .  

AIIIL Sec. 179.6~(6) .  

F.C:ITA~'A 

.=!nal~.y, ,~:ontana expressly permits strikes by e~ployees (both 

private and public) of he~it.~ care facilities provided ~ha~ a 3C--day 

notice has ~een ~iven and employees at another heal~n care facility. 

.wi~.~.in a radius of 150 miles ae not cn strike. 

in addi~icn to ~.be !iait~=d statutory ri4h~ ~o strike, in 197L~, 

the ~en~ana Supreme C~m't in :J.ontana v. Public KmDlcyees Council 

held t.~ the s~atutory ~rant tc publ!c employees t~ enza~e in 

"=oncerted antivlties Lncludes the ri~t to enKa~e in s~rlke~. The 

court believed ~.w/s conclusion was reinforce~ by the fac~ ~.~a~ ~bere 

was ncXnere an express prohibition a{ainst strikinK while there was 

(or had been) spe~-.flc res~rictlons on nurses' and teachers' ri~.t 

to st~.ke. 529 P.2d 765 (197~). 

F. S~.E GE~IE,'4.~L ~IICLUSIC~L~ 

:.,'bile the variety of statutcr7 and jud ic ia l  treat~ment is 

enormous, 'when one considers the Jurisdictions wi~.h express str ike 

bans (and penalties), t~x~se wlth no su~-h specif ic provisions and 

these wi~.~ a l imited r ight  to _strike, certain generalizations may be 

m~e about the array of legal materials ( b o t h  s~.at.utor'/ and case 

law) ccvered. Cne grcup4-ng of c r i t i ca l  lena! tssues revolves arcun~ 
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~.~e availability of in june=ions to halt ille_pal str ikes.  T~..ese 

inc!uCe : .... .. _ 

a) Jill an injunction be issue~, automatically once it is 

es~abiishe¢ that ~n illeKa! s~rike is in progress or ,,:ust the 

ncrmal elements of injunctive relief be present (i.e. 

irreparable harm, "clean hands," etc.)? The latter ~hoi~ 

per its a de facto right tm strike in so~e circ,.L.nstances. For 

an ex~-~ple of this result, see. the earlier discussion of Lhe 

Holland case in Michigan. Rhode Island and :few I!&~pshire .have 

also ~hosen this approach. 

b) Must an employer seek r e l i e f  in the f i r s t  instance from the 

state labor re la t ions  agen~y and, i f  so, does the employer have 

the r~.gh~ subsequently to apply for  an in junct ion i f  the 

a ~ i n i s t r a t i v e  agency does not? Requiring reso~  in the f i r s t  

h-Lstance to the s~ate aEency is  another way of permit t ing a d__e 

facto r!gb~ to s t r i ke  for  a l im i ted period of  time ( u n t i l  the 

agency acts) ,  i f  the agency refuses to seek an injunc~-ion and 

i t  is fur ther  de~ermine~- t.hat the employer has no independent 

r igh~ to pursue in junc t ive  r e l i e f ,  then the limited, de facto 

r i g h t  to s t r i ke  is  ex~ended i n d e f i n i t e l y .  Contrast treatment 

of ~.~is issue in Ca l i fo rn ia  (as discussed above) with a 

recent ly reported decision of Lhe New Hampshire Supr~e Court. 

~59 3GVT. E~.IPL. RE].. R~. (PIlA) q5 (Apr i l  2B, 19B0). 

c) Are penalt ies against ind iv idua ls  and t.heir organization 

mandatory? Are ~ e y  alc. inistered by ~mp. loyer,  state labor 

agency, or courts, o r  some combination thereof? 

d) May an aggrieved party or interested taxpayer seek 

in junct ive  r e l i e f  if the public employer f a i l s  %0? 

e) Under what circumstances, i f  any, w i l t  an in junct ion be 

issued pr ior  to an actual s t r ike? 
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It appears ".hat resolution of  the above i ssues  on a jurlsdlc~icn by 

j u r i s d i c t i o n  b~s is  ¢ces no_t t u r n  on the  presence cr  absence o f  an 

express  s ~ r i k e  p r o h i b i t i o n .  "-,oreover, i t  does no~ t u r n  cn ~ce 

exlst~ce of a ccmpr-=hensive collective bargaining statute cr other 

spec~_ric legislation. Even in jurisdictions whic~ pemit sc~e 

limited ri~t to strike, there ~y be illegal st.-ikes (i.e. those 

where statutory requirement.s are not ~et) and t.hus no s~ate may 

avoid the problem o~ devlsin~ appropriate !e~Islative, judicial, or 

ad~in!~rative remedies and answers to the above questions. To 

care ,  su~-h answers have ~een s p o t t y  and u n p r e d i c t a b l e .  

In addition to the issues ccncerninR injunctive relief noted 

above, ot~er impo~ant and unusual legal issues, have also arisen in 

recent years. These "frontlet" issues include: 

a) Is there any li~&taticn cn the ric~ht of ~ce e~.loyer or 

asgrteved persons to receive a damage award for harm flcwin~ __ 

from an i l legal strlke (typically, bsse~ upon a tort  recover/... 

~heory)? Few jurisc~cticns have considered t.~!s question. 

Where it has teen !iti~ated, there are very diverse results. 

For example, compare treat=ent of this issue by . ,v..i~hi~n's 

court and Florida's legislature. 

a 

b) What is Me legal status of a settlement a~eemerm 

following an illes~l strlke? Hay it be challenged by a 

cltizen/tazpayer as being ¢~ntrary to public policy? ~=he 

MiSScurl Supreme Court had little difficulty declarln~ that 

sun an a~reement= ,~a~ illegal in St. Louis Teac.her~ 

Association v. ~oard of Education, 5~  S.W.2d ~'73 (1976). 

c) Does a state labor board have t.he right to reinstate 

Llieg~ str~oker~ to - remedy an. emp.loyer's unfair labor 

practices? '~1~ere ~,he rlg~ of a labor board to order this type 

of relief is reco~ized, anot.he~" type of de fac~-o right to 

strike is established. For one exa~le, see a rec~ n~ decision 
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of :.be :.!aine Supr~ne Court, AF'SC~ ~c - Lo~al 48__ ! v To;m of Sanford, . 

I:)~ L.R.~.! 2~8( ~980) -. 

.-'rc~,, a l l  the above, cne may =enera ! i ze  and s~ate t h a t ,  in t.~e 

absence of legislat ive aut,horization ~o str ike, express or Lv~lied, 

:hers is universal acceptance of t.be common law rule that oublic 

e.mploye~ do not have t.he right to s%rike. H¢~ever, one must 

iL~.me~i~ce!y add t.hat in a significant number of jurisdictions, this 

policy may be clouded because, among otner reasons, i )  no mandatory 

express str ike penalties for violation exi3t except usual, broadly 

discrsticnary contempt of cou~ penalties for disobedience of an 

injunction; 2) injunc~cions .-my be d i f f i c u l t  to secure from a cou~ 

unless cer~aln substantive s~andards are me~ and this may be 

d i f f i cu l t  to do;" 3) there may. be a requirement ~.hat a public 

employer f i r s t  seek re l i e f  f r ~  the state's ad=inistrative agency 

before a cour~ injunc~ion ~.~y be sough~; and 4) damage actions 

against i l l e6a l l y  str ik ing unions and public employees by ~-Dloyers 

and :hird pa~ies may. not be permitted. For legislatures wishing to 

deal effectively 'mith implementation of a strike ban policy (broad 

or narrow) for public employee strikes, it is impor÷-ant ~.hst these 

issues be comprehensively addressed. Sin~ ~.hat .has rarely 

happened, unprt~dictable, diverse, and even perverse r?.sults will 

continue to occur in many jurisdictions as s~ate courts are required 

to ~eal with these difficult policy issues wiLh little, if any, 

legislative thou%~ht and guidance. (For a discussion of several of 

these issues, see Lehmann, "Public Sector Strikes: A Com4)arison of 

L-he Respective Roles of t.he Courts and Labor Relations Agencies in 

:3ne Enjoining of Strikes in Various States" in Selected Proce-~J-inBs 

of Lhe 28~.h Annual Conference of the Association cf Labor Relations 

Agencies (Labor ~elations Press 1980). 






