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Executive Summary

The Second Annual National Conference on Science and the Law brought together members of
the scientific, legal, and academic communities to examine and promote an understanding of
science among legal professionals and to promote an understanding of the legal system among
scientists.

The conference, held October 1014, 2000, in San Diego, California, was sponsored by the
National Institute of Justice, the American Bar Association, the American Academy of Forensic
Sciences, and the National Center for State Courtsin collaboration with the National Academy of
Sciences and the Federal Judicial Center.

Conference speakers explored emerging areas and changing standards of admissibility; concerns
surrounding risk assessment and predictions of dangerousness; expert testimony and the role of
the judge, jurors, and attorneys; DNA evidence asit is used now and how it may be used in the
future; and changes in the treatment of evidence admitted to the court, illustrated through
discussions of the Clutter murder case of the 1960s. This report summarizes the conference
presentations and discussions.

Education and Training in the Forensic Sciences

The opening day was marked by a discussion of the need for training and education in the
forensic sciences. Panelists suggested that forensic scientists today need good education, skills
training and testing, and training in ethics to meet the varied expectations of stakeholders such as
investigators, instructing attorneys, and judges. Three necessary components for forensic science
training and education were given:

* Education should occur in an institution that also conducts research, programs should be
longer, and activities should reflect the skills students need in the field.

» Training should be outcome oriented, integrate new technology, and be applicable to specific
real-world activities.

» Professional codes of ethics should regulate conduct, protect the public interest, be specific
and honest in content, and be enforced.

Keynote Speaker Offers Comments on Opening Sessions

The keynote speaker, Duncan Moore of the White House Office of Science and Technology
Policy, reaffirmed the value of enhancing cooperation among scientists, attorneys, and judges. He
stressed the need to encourage cross-disciplinary efforts that fit science and technology into
larger national goals and noted that science and technology are related to national economic
growth issues. Dr. Moore challenged the audience to expand the scope of new partnerships for
mutual benefit and suggested that such a move may encourage Congress to fund needed research
and development. Dr. Moore closed by stating that continued and enhanced knowledge of the
interaction between science and the law and the benefits of good technology do much to prevent
crime and create amore just and crime-free society.
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Admissibility Standards and Expert Testimony

During the second day, panelists discussed emerging areas and changing standards of
admissibility. They pointed out that judges and juries must make decisions on techniques with
which they are not familiar. The Frye test, which demonstrates general acceptance of a novel
scientific technique, had been the state of the law everywhere. The Daubert ruling changed the
emphasis to reliability rather than general acceptance. With the Daubert ruling, trial judges have
had to determine whether expert testimony is reliable enough to be admitted into evidence. In an
attempt to provide more guidance to courts, these two landmark cases on rules of evidence have
been further scrutinized under New Rule 702 as it relates to the reliability of a scientific method
or principle. In view of these changing standards, participants held that judges, experts, and
lawyers must work together to maintain effective courtrooms and protect the constitutional rights
of defendants.

Risk Assessment and Predictions of Danger ousness

Panelists discussed expert testimony that assesses risk and predicts dangerousness in mentally
disordered offenders and sex offenders. Risk assessment represents areal concern because
predicting dangerousness is particularly important in determining sentences. Panelists expressed
aneed for research to move from an almost exclusive focus on the individual when examining
connections between mental health and criminal and violent behavior. They recommended that
environmental and contextual contributors be considered as well. The discussants stressed that
although some risk factors may correlate with future violence, they do not necessarily predict
violent crime, and predictors, correlates, and causes found in one group may not apply to other
groups. For example, predictors, correlates, and causes in sex offenders may not apply to violent
offenders who have committed nonsexual crimes.

Law and psychiatry professor Mr. Christopher Slobogin stated that in making sentencing
judgments, the predictive values of instruments alone are not yet clear and convincing enough.
Estimates of 40-, 50-, or 60-percent likelihood cannot satisfy beyond a reasonable doubt.
Predicting arepeat of violent behaviors must take into consideration a combination of prior
convictions, clinical diagnoses, and predictive instruments. And, under admissibility standards
such as Frye, consideration must be given not only to the instrument’ s validity but also to
whether its use adds to or subtracts from the decision process.

DNA Evidence Now and for the Future

A central issue in the discussion—the current and future use of DNA—has stimulated
considerable political and ethical debate that revolves around the access to and use of genetic
testing to predict criminal behavior. Some States allow access to DNA databanks by law
enforcement for improvement of the criminal justice system. The panel discussion on genetic
evidence covered arange of issues, including its use in violence prevention and itsimpact on trial
outcomes. Using genetic evidence to prevent violence, however, departs from the constitutional
understanding that individuals cannot be condemned for potential dangerousness. Panelists
asserted that if violence were to be medicalized to this extent, a person who has specific genetic
markers might be detained or given drug therapy as atype of preventive “quarantine.” The
congtitutional framework is shifting, however, as many States consider legislation to give

Vi



Executive Summary

convicted persons the right to DNA testing on evidence that had not been made available
previously.

Renegotiations of Science

The “renegotiations’ of science—conflicting views of what does and does not constitute truly
scientific knowledge—were discussed extensively in panel sessions. One view holds that “truly
scientific” evidence should provide greater certainty than “ordinary” evidence. The use of
fingerprinting in connection with investigations was used to illustrate the renegotiations.
Fingerprint matches have historically been framed to the courts as facts; it is widely accepted that
no two people have the same fingerprints, which confirms unique identification. The Daubert
court, however, stated that in science there are no certainties, only probabilistic results. Asa
result, scrutiny of forensic evidence, including fingerprinting, came under fire because the same
finger will not produce exactly the same fingerprint twice in arow, and the impression from a
small areaof afingerprint may, in fact, match any number of different fingers. Discussants noted
how this example of the reconstruction of science illustrates the active roles that law and science
play in the criminal justice system.

Evolving Treatment of Evidence

The conference ended with a lengthy discussion of the Clutter murder case, which served as an
example of how the treatment and admissibility of evidence has changed in the years since the
case cameto trial. Physical evidence from the case, such as footprints, cut telephone cords, a
shotgun, and bloodstained boots, illustrated that while the science behind the scrutiny of some
evidence (e.g., blood) has undergone a paradigm shift, the science behind other evidence (e.g.,
tape) has changed little. Other case evidence, such as psychiatric and psychological profiles and
an individual’ s competency to stand trial, has undergone significant change in the intervening
years. In 1959, however, no tools were available to evaluate such competence, and no record
exists of what the commission doctors for the case actually did with the two defendants. At the
time of the Clutter case, mental health defenses were in their infancy and psychiatrists were not
used. The prevailing fear then was that offenders would be released improperly, thus portraying a
justice system that lacked in accountability and therefore was vulnerable to political ridicule.

Evolving Treatment of Evidence

Discussants concluded the retrospective analysis of the Clutter case by noting areas in which
decisions made at the time would be unlikely to occur in a court today. For example, it is now
unlikely that ajury would be composed only of men; a defendant’s head injury would not be
entered into record; opposition to capital punishment would not be a criterion for rejection from
serving on ajury; and under habeas cor pus, a confession incriminating another defendant could
be entered into the record.

Participants also suggested that, had the defendants received better representation, they would
likely have received aretrial. A district attorney concluded the discussion by stating that, given
the retrospective analysis of the Clutter case evidence, he did not believe he would have pursued
the death penalty.

Vi
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Welcoming Remarks

David G. Boyd, Director, Office of Science and Technology (OS&T), National Institute of
Justice (N1J), welcomed conference attendees and described some of NIJ s activities and goalsto
improve the understanding between scientists and attorneys. Recent research funded by NIJ has
addressed cross-jurisdictional communications—wireless interoperability, standards for and
testing of police equipment such as DNA test kits, nonintrusive identification of hidden weapons,
and development of paint databases for crimes involving cars. Past funded research has included
postmortem identification through the study of insects. N1J also investigates the legitimacy of
equipment marketed as useful to local police organizations.

Dr. Boyd raised severa questions. How should scientific and technological techniques, especially
new ones, best be explained to juries and courts? How should a solid scientific foundation for the
law be developed? Can science be used to strengthen evidence in advance of trial? Dr. Boyd
invited practitioners to actively participate and encouraged them to ask the “hard questions.”

Panel |. Training and Education

Carole Chaski, executive director, Institute for Linguistic Evidence, Georgetown, Delaware,
introduced and moderated the panel on education and training for forensic scientists. She said
that forensic science often has borrowed methodol ogies and problem-solving techniques from
police crime laboratories. Technologists frequently receive practical training rather than
classroom study in the theories behind forensic science. She framed the discussion by asking
what efforts should be made to bridge these backgrounds and give scientific evidence a firmer
basisin court.

Robert E. Gaenssen, professor and director of graduate studies, Forensic Science Program,
University of Illinois at Chicago (UIC), discussed the forensic science residency. Part of the
educational process, he explained, isto transmit core values in and the roles of research. Ethics
should be an integral part of the curriculum in forensic science. The 2-year residency program
helps devel op the high skill level needed in practice. It could be considered similar to the third or
fourth year in the clinical medical/dental model in which students usually participate in more
hands-on training.

Criminalisticsincludes all the work that normally happensin a crime lab. Most forensic
specialistsin crime laboratories have aB.S. in chemistry or biology; some have aPh.D. in
molecular biology. Criminalistics as a profession has peculiarities. Criminalists, said Dr.
Gaensslen, explain evidence and information to lay people. UIC’s program represents an add-on
rather than a substitute for hands-on training. The program—a partnership with the Illinois State
Police, which has arenowned training program—provides university students with practical field
experience and case work. Candidates for the program are carefully screened through interviews,
background checks, and polygraphs.
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Kim Herd, senior attorney and program manager, DNA Lega Assistance Unit, American
Prosecutors Research Institute (APRI), Alexandria, Virginia, spoke about technical assistance
and training on the use of DNA evidence that APRI offers to prosecutors. APRI aso has
programs on forensic science issues pertaining to drug-facilitated rapes and the use of dental
records in investigations. The work of the DNA Legal Assistance Unit, said Ms. Herd, includes
case law summarization on DNA evidence, help in developing “cold hit” units, resolution of
databank issues (e.g., sampling and typing, change of techniques), admissibility of STR (short
tandem repeat) technology, and extending statutes of limitations for rape cases. Attorneys
understanding of statistics and how they relate to the evidence they present often isweak. APRI
has been conducting intensive regional training programs and programsin individual States.

Several advisory groups meet at APRI. Distinguished professors participate in the training for
judges and contribute material. Students' comments are considered in course designs on such
topics as background science for and forensic use of DNA polymarker methods (RFLP [restric-
tion fragment length polymorphism] and PCR [polymerase chain reaction]), evidence collection
and preservation, use of codes, and advanced background science. This training, however,
reaches only afew of the thousands of prosecutors. Additional funding is needed to help educate
more attorneys to use specialized evidence fairly and effectively.

William Tilstone, executive director, National Forensic Science Technology Center, Largo,
Florida, acknowledged the influence of his earlier experience as a professor teaching master’ s-
level forensic sciences at the University of Strathclyde (Glasgow, Scotland) and as director of the
state crime laboratories in South Australia. Practically speaking, he said, academics do not know
enough. Forensic scientists today need good education, skills training and testing, and training in
ethics to be able to meet stakeholder expectationsin a professional manner. Tilstone asked the
participants to consider how broad stakeholder groups could be: immediate users such as
investigators and instructing attorneys; secondary users such as judges, defenders, and determin-
ers of fact; scientists conducting peer reviews; funders of research; and the public at large.
Assessment is the key to achieving these needs; it can define required performance, measure
actual performance, involve outside beneficial groups, and continue an ongoing measurement
system. He noted the following necessary aspects:

» Education should be learning oriented in an institution that also conducts research; programs
should be longer with examinations and transportable qualifications.

» Training often can be delivered at the workplace and should be outcome oriented. It must
always be available to integrate new technology and should be situation specific, especialy
regarding DNA.

* Professional codes of ethics, the guiding beliefs that define a group, should regulate conduct,
protect the public interest, be specific and honest in content, and be enforceable and enforced
(for example, see the code of ethics used by the American Society of Crime Laboratory
Directors).

Assessments can give objective proof of training or education, relate to maintenance of profes-
siona certification (asisregularly required for attorneys and hairdressers), and be abasisfor life-
long learning. Professional codes of ethics address procedures for resolving or avoiding conflict
of interest aswell as providing guidance for acceptable conduct in different situations. Assess-
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ments, standards development, training, and education priorities for forensic scientists will
encourage the growth of professionalism. The occupation, said Dr. Tilstone, is growing away
from a crafts-based service industry to a professiona service. Certification and accreditation offer
objective proofs to support this.

Victor Weedn, director of Biotechnology and Health Initiatives and principal research scientist,
Carnegie Mellon University, Pittsburgh, Pennsylvania, emphasized using education as part of the
conceptual framework for forensic sciences. Education imparts fundamental understanding of
how to perform effective scientific analysis, how to troubleshoot problems, how to identify and
answer relevant questions, and how to give courtroom testimony that will enlighten and persuade
juries.

Dr. Weedn said the learned professions—historically the clergy, lawyers, and physicians—were
linked to universities and research and were not connected to particular financial interests. For
example, a prospective member of the clergy would be a college graduate who served an
apprenticeship, was given an examination and ordained, and then was accepted by the congrega-
tion. Similar paths developed in the legal and medical fields.

Forensic scientists typically have a bachelor’s degree and may have a master’ s degreein forensic
science or American Board of Criminalistics certification. A person with an undergraduate
degree in chemistry does not have aforensic science education and lacks the necessary laboratory
disciplines, training in case synthesis, operational contexts, and professional networks. Dr.
Weedn explained that the community of professorsisimportant apart from its influence on
students as a neutral body of credible expertise and as a source of literature for the field.

Science in the academic sense—as a quest for truth, deep understanding, and experimental
verification—has inherent credibility.

Forensic science represents a distinct discipline with specialized knowledge and context.
Forensic testing deals with nonpristine specimens; trace levels are characteristic problems of the
field. Computer science is a comparable discipline that at first was not well accepted in acade-
mia. The academic crisisin forensic sciences, said Dr. Weedn, results from alack of infrastruc-
ture; aging faculty; and a professional community that istoo small, often not laboratory based,
and inadequately supported.

Panel 11. Cosponsor Information Session

Moderator Richard Rau, senior program manager, Investigative and Forensic Sciences Division,
Office of Science and Technology, NI1J, introduced presenters representing the organi zations that
sponsored the conference.

National Center for State Courts

Karen Gottlieb, formerly of the National Center for State Courts (NCSC), described the
organization’s divisions. The Research Division publishes court statistics. The Court Services
Division conducts studies, such as its examination of gender bias in the courts for the State of
Virginia. NCSC's International Programs Division and Office of Government Relations work in
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developing countries on rule-of-law issues. In its Williamsburg, Virginia, headquarters, NCSC
operates an educational technology center and the Court Technology Laboratory for the States.

One of NCSC's current effortsis its online discussion of DNA evidence (http://mwww.ncsc.dni.us/
icn/distance/edforum.html). In April 2000, NCSC conducted a course for State judges entitled
“How to Tell Good Science from Bad Science.” NCSC has built a secure Web site for State court
judges—Judgelink—that offers a place to share and discuss ideas on the admissibility of
scientific evidence. This resource particularly benefits judges who are in remote parts of the
United States. JudgeLink also is developing a capability to support offers of real-time advice.

Federal Judicial Center

Jennifer Evans Mar sh, attorney and psychologist, Research Division, Federal Judicial Center
(FJC), Washington, D.C., spoke about her organization’s mission. FJC works to improve Federal
court administration and conducts related research projects. Its researchers have developed arisk
prediction index for Federal offenders under supervision that has been in use around the Nation
for 6 years. FJC also has published areference manual on scientific evidence that is posted on the
Internet (http://air.fjc.gov/public/fjcweb.nsf/pages/16). It frequently conducts educational
initiatives on the Federal Judiciary Television Network, its main forum for seminars. FIC also
hosts national conferences; recent topics include national sentencing policy and border courts.

National Academies (National Research Council)

Anne-Marie Mazza, director, Science, Technology, and Law Program, The National Academies,
Washington, D.C., said that the judiciary recently had asked the Academies to help resolve
interdisciplinary concerns involving science, engineering, and the law. The Academies have
started to implement severa initiatives in this context. Her section is examining jury instructions
pertaining to scientific subjects and is devel oping standards of ethics for court testimony, access
to research data (e.g., those supporting decisions by the Environmental Protection Agency and
the Food and Drug Administration), access to data sealed in litigation, and other similar issues.

American Academy of Forensic Sciences

John M cDowell, president, American Academy of Forensic Sciences, and director, Ora
Medicine and Forensic Sciences, School of Dentistry, University of Colorado, Denver, said
that the American Academy of Forensic Sciences (AAFS) was established by pathologistsin
1948. AAFS currently has more than 5,000 member scientists from 48 countries. AAFS offers
continuing education in the forensic sciences and works with other countries, such as China, in
forensic categories ranging from psychiatry to engineering to odontology. AAFS also hasa
jurisprudence section for lawyers.

American Bar Association

Thomas Smith, director, Criminal Justice Section, American Bar Association (ABA), Washing-
ton, D.C., said hejoined the ABA about 20 years ago after working for a State legislature. He
stressed that the ABA has strong credibility with Congress, executive agencies, and the courts. It
has approximately 407,000 members and has associate memberships for non-lawyers.

The organization has recently published standards on electronic surveillance and has several
initiatives relating to DNA. The ABA offers audiotaped information on DNA and continuing
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legal education on cyberspace crime, and it will be working on systematic checks to prevent
wrongful convictions (areference to the work of the Innocence Project).

National I nstitute of Justice

Anjali Swienton, senior forensic analyst, ACS Defense, Inc., a contractor with N1J, described
NIJ s offices and research missions. The Office of Research and Evaluation is concerned with
socia science and the human behaviora aspects of crime and justice. One example of its
programs is Breaking the Cycle, directed toward innovative programming for drug-involved
offenders. The Office of Development and Communications handles all NI1J publications.

NIJ works on technological issues such as interoperability of communications for law enforce-
ment, crime mapping, and investigative and forensic sciences. NIJ has established technical
working groups (TWGs) to advise the community on best recommended practices in these areas.
These TWGs have published guides on many topics, including the National Commission on the
Future of DNA Evidence, explosion and bombing scene investigation, death investigation, crime
scene investigation, fire and arson scene investigation, and eyewitness evidence (http://Mmww.ojp.
usdoj.gov/nij/pubs.htm). In addition, NI1J funds research and work performed with the Combined
DNA Index System (CODIS), anational database of DNA from convicted felons.

Question-and-Answer Session: Development of a Research Agenda

One participant asked the group to consider research to develop a probability-based tool for
predicting the presence of certain types of evidence. This could be a decision-support instrument
or system for police, with a“weighted screening scale.” He said forensic evidence is becoming
more important and too often is |eft at the scene by officers who do not have adequate training to
identify and collect forensic evidence.

An attendee suggested that agencies should have multimedia training on crime scene investiga-
tion similar to that developed at the University of Vermont. The interactive technology is
available, and the participant proposed that it should be on the Internet for general use. Ms.
Swienton pointed out that each jurisdiction will have to format training of thistype to suit its
own requirements. She suggested that a “portal site” on the Internet, drawing on several agencies,
could be developed. Guides, said Ms. Swienton, will be needed for agencies that are isolated,
have a small staff, and do not own or have access to a computer.

A guestion was asked about science education for law students. Until the methods of teaching
evidence are changed and included on bar exams, law schools will not consider the topic
important. Essential courses, such as statistics and research design, should be taught in law
schools. Dr. Mazza commented that the Academies are interested in more science education for
thelegal field. Mr. Smith, noting that the ABA works with accrediting law school curriculums,
offered to communicate with persons who are familiar with curriculum requirements. Paul
Giannelli, Albert J. Weatherhead 111 and Richard W. Weatherhead Professor of Law, Case
Western Reserve University School of Law, Cleveland, Ohio, said only afew law schools have
such courses, and they are not popular among students. Defense attorneys may be even more in
need of this type of education, but no specia funding exists to support it.
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Opening Remarks

Julie E. Samuels, Acting Director, NIJ, thanked the participants for sharing their time and
expertise. She explained how NIJ s goals seek to protect the public and ensure justice. The
Institute continues to pursue an agenda to improve the application of scientific evidence,
including support for such research efforts as a guide for law enforcement on DNA evidence
(available on CD-ROM), a guide on collecting and storing evidence, and a guide on eyewitness
evidence (http://www.ojp.usdoj.gov/nij/pubs.htm). NIJ also has provided funding to States to
improve and expand forensic services and laboratories and has given $15 million to help States
reduce the backlog of DNA evidence awaiting analysis.

Clear understanding of the validity of evidence is critical; therefore, better communication and
training for attorneys, judges, and jurors concerning scientific data are among NIJ s priorities. In
particular, rura law enforcement and isolated courts do not have access to special investigation
techniques for scientific evidence. They need help—something akin to a“ practitioner tool -
box”—to confront the complex practical and moral issues brought into the justice arena by
advancesin science. All of us, said Ms. Samuels, need to work together to build bridges between
the scientific and criminal justice communities.

Through avideo presentation, the U.S. Attorney General thanked the participants who have been
contributing to technical working groups and the Commission on the Future of DNA Evidence.
The Attorney General said thiswork is assisting the search for truth as never before. DNA’s
power to exonerate those wrongly convicted opens new technical arenas and poses significant
issues for the system in terms of what should be admitted in court and what is constitutional. The
criminal justice system now relies on DNA evidence to a large degree; but as databases grow and
behavioral genetics and other scientific fields develop, consideration has to be given to what is
right and ethical to protect the people.

DNA isnot the only example. How should we deal, the Attorney General asked, with the “dark
aleys of the information highway” and yet protect individual privacy? How should technology
for concealed weapons detection be used, but with protocols that prevent profiling? How should
advances in behavioral genetics be handled? The intersection of science and the law has grown
more important as people rely on science to determine truth. Conference participants have the
responsibility to wrestle with these questions and consider them proactively to avoid awrong
turn. The Attorney Genera commended the judges and scholars who are working together on
these problems to seek to control technology rather than allow it to “control us.”

Keynote Address

Duncan Moor e, Associate Director for Technology, White House Office of Science and
Technology Policy, Washington, D.C., congratulated NIJ, particularly for its role in enhancing
cooperation among scientists, attorneys, and judges and identifying important issues for future
research and dialogue. Encouraging cross-disciplinary efforts for national goalsis not an easy
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task, he said, and the interagency working groups have become a new generation of vehicles for
fitting science and technology into larger national missions.

Science and technology are economic growth issues. Dr. Moore pointed out that the National
Institutes of Health usually gets a substantial budget because it connects science with everyone's
health. Agencies that normally do not work together easily can increase available budgets by
collaborating in key areas such as emerging nanotechnol ogy. Nanotechnology allows materialsto
be built that are stronger and lighter than steel. For example, it may change the way that cars and
planes are constructed. Dr. Moore explained how the Federal Government has a natura rolein
long-term research in such areas. More funds—about $18 billion in fiscal year 2001—are being
made available to universities for peer-reviewed research. But forensics has benefited less than
other scientific areas from this support.

In the political arena, said Dr. Moore, using simplified, targeted communication to package ideas
for Congress isimportant. In the July 2000 meeting on crime technol ogy, the White House group
tried to “generate some grand challenges.” Such challenges give those in Congress material on
which they can focus. A valuable connection related to educational need isthe lack of an
adequate technol ogy-educated workforce. The country will need many well-trained people in
high technology fields. Although the number of Ph.D.sin the sciences has grown in the United
States, few have been for engineering or computer science. Companies strongly rely on foreign
graduates to fill these positions.

Another consideration, explained Dr. Moore, is the gap between public-sector and industry
salaries, which isimportant as a general economic indicator. The cost of retaining technologi-
cally skilled staff is always lower than the cost of recruiting. The huge competition between the
private and public sectors affects such issues as progress against cybercrime. Some government
pay scales could be changed to retain technologically skilled workers.

Referring to the costs of crime to society, Dr. Moore said that new civil rights twists are arising
with technological advances. Better cooperation among public agencies can assure that the right
information goes to the right place. Dr. Moore a so invited attendees to consider what may be
known by 2010 about brain function and behavioral genetics. Are we in a position, he asked, to
address the ethical questions?

Dr. Moore challenged the group to expand the scope of the new partnerships, difficult and
“unnatural” as they may be. Thiswill increase budgets possibly as much as 18 percent. The
courts, he said, should be involved, but the U.S. Department of Education and the private sector,
particularly laboratories, also can offer help for difficult cases. All sides of these partnerships can
benefit, and the private sector may be able to “ get the message to Congress’ to fund needed
research and devel opment.

Enhanced education and training in science and the law—using scenario-based learning
experiences and newer, more sophisticated tools for the criminal justice system—is extremely
important. The legal community needs new opportunities and new curriculums in universities.
Thisisnot aquestion of making scientists out of lawyers or vice versa, but a matter of under-
standing implications in common language. Finally, Dr. Moore said, the public also has to be
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educated on the roles of science and the law. Scientific tools cannot “solve everything.” They
may even create | ess justice when applied incorrectly. We need, he stated, to understand the
benefits of good technology that can help prevent crime and create a more just and crime-free
society.

Panel 111. Emerging Areas of Admissibility/Changing Standar ds of
Admissibility

Kenneth Broun, Henry Brandis Professor of Law, University of North Carolina School of Law,
Chapel Hill, recognizing that many participants were not trained in law, explained that an expert
is permitted to give an opinion to the court only if the subject is helpful to the jury and if the
expert is qualified to give the opinion. If it is not relevant and will not “advance the ball,” the
court will not allow the expert to present his or her opinion. Recently, problems have arisen
because decisions are being made about techniques that are unfamiliar to most everyone. In the
1920s, anovel scientific technique could be used only if, as deemed in the Frye (Frye v. United
Sates, 293 F. 1013 [D.C. Cir. 1923)) test, it had “gained general acceptance.” Frye has been the
subject of many cases, and demonstration of general acceptance used to be the state of the law
everywhere.

However, both legal and definitional problems exist. In 1974, the Federal Rules of Evidence set
criteriafor expert testimony, but they did not mention general scientific acceptance or relevancy.
The problem culminated with Daubert v. Merrell Dow Pharmaceuticals, Inc. (509 U.S. 579
[1993]). The Court placed the emphasis on reliability rather than on scientific acceptance. With
thisruling, atrial judge has to determine whether the expert testimony is reliable enough to be
admitted into evidence. Some questions typically connected to this are:

Can the scientific technique be tested?
Has it been subjected to peer review?
Are there standards or controls?

What is the rate of error involved?
Has the expert extrapolated correctly?

Other cases have settled and agreed that the “ gatekeeping decision” is within the discretion of the
trial court judge, but contrasting schools of thought have developed regarding guidelines for the
courts. Some believe the Federal Rules of Evidence should be |eft alone to allow developing case
law to set standards; others favor amending the Rules.

Theideaof reliability and the “fit to the case” are subject to differing interpretation. A recent
opinion of Judge Weinstein in Falise v. American Tobacco Company (94 F. Supp. 2d 316
[E.D.N.Y. 2000]) approves of expert testimony for the most part but excludes certain aspects.
The greatest threat is not the inclusion of “bad science” but, rather, that sound scientists would
become discouraged with assessing the law. The good-faith attempt by Daubert to admit expert
testimony, including that which is novel, is workable.

Leo Whinery, Alfred P. Murrah Professor, University of Oklahoma School of Law, Norman,
referred the group to papers of the 1992 and 1995 drafting committees on the Federal Rules of
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Evidence. Advances in the hard and soft sciences have created challenges to judges who fill a
“gatekeeping” role on evidence. In 21 States, Mr. Whinery noted, the Frye ruleis followed; 18
States have taken guidance from the Daubert rule; 8 States are “ pre-Daubert,” with varying
reliability criteria; 5 States have uncertain admissibility standards; and 3 States have other
admissibility standards. The dispute over Rule 702—* Testimony by Experts’—concerns the
“probability of truth” that a method or principleisreliable. This accommodation involves some
problematic interpretation: Is there arelevant scientific community? Does that community agree
to accept this method or principle? The court nonethel ess receives somewhat more guidance with
Rule 702.

Edward Imwinkelried, professor, University of California, Davis, School of Law, asked what
the starting point is for determining appropriate methodology. The trial judge’ stask is to decide
if the appropriate methodol ogy has been used. This requires a close look at the nature of the
underlying claim:

» Historical claim. Thisisasimple claim that a practice or use existsin afield. For validity of
ahistorical claim, collected observation is pivotal.

e Credibility claim. In this case, observation is not enough. For example, recanting or delayed
reporting of arape raises an issue of credibility for which cumulative experience of a large
number of clinicians would indicate the required validity. The point would be not to prove
whether or not arape occurred but that someone who behaved that way could honestly
believe she (or he) had been raped. Many women are treated on the basis of this criterion;
though some may be lying, the large number of reports by experienced clinicians would
indicate that the majority of the women are being truthful.

» Substantive claim. In this case, it is not merely a claim of connection or history but that this
circumstance predicts another similar situation. The examiner needs a validated database of,
for example, alarge number of women treated for rape who exhibit certain symptoms such as
those of posttraumatic stress disorder (PTSD). Meaningful validation has to be included, such
as physical signs, police followup, confession evidence, and district attorney’s (DA’ s) office
convictions.

Myrna Raeder, professor, Southwestern University School of Law, Los Angeles, California, and
past chairperson, Criminal Justice Section, ABA, spoke about the draft of the proposed amended
version of Federal Rule of Evidence 702. This rule applies athree-pronged test: Is expert
testimony based on sufficient facts or data? Are the data the product of reliable principles or
methods? Has the expert witness applied the principles and methods reliably to the facts of the
case? The amended rule, however, gives little guidance on procedures for judges, and its
application involves some tough questions, particularly in terms of making experts available for
indigent defendants and the discovery process.

One Florida study found that 83 percent of judges could not distinguish valid from flawed
scientific evidence. One recommendation is to use technical advisorsto the court. Duke
University is building a databank of scientific advisors who could help judges understand
complex scientific evidence. The neutrality of experts also comes under fire because of individ-
ual backgrounds and clientele. The judge is charged with controlling the courtroom, preventing
confusion that does not help the task, and can, under Rule 403—*“Exclusion of Relevant
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Evidence on Grounds of Prejudice, Confusion, or Waste of Time”—exclude awitnessiif
“sufficient pregjudicial possibility outweighs the probative.” In relation to the use of polygraphs,
for example, cases have shown a varied and startling range of admissibility of test results and
polygraphs often are excluded.

Ms. Raeder said careful thinking may be needed to keep certain “evidence” out. Judges, experts,
and lawyers need to work together to set up an effective courtroom and protect the constitutional
rights of defendants. She recommended the Reference Manual on Scientific Evidence (2d ed.),
which is posted on the Web for judges and attorneys (http://air .fjc.gov/public/fjcweb.nsf/
pages/16).

Question-and-Answer Session

A participant asked about statistical information on hair evidence relative to DNA exonerations.
Arethere discrepancies in expert testimony? What is the state of using eyewitness testimony?
Ms. Raeder said there was concern about hair evidence. In the DNA exonerations, most cases
involved mistaken identity, and some had used hair evidence. Cases that rely on hair evidence
often are suspect because the datasets are small. Supreme Court cases have been argued on
scientific reports of a“match” and what this means in terms of causation. Daubert arguments
concern testability. At what point are you obliged to conduct major research, Ms. Raeder asked.
Mr. Imwinkelried referred again to the underlying claim, and Mr. Broun suggested establishing
guidelines but letting the courts work out specifics through case devel opment.

Panel 1V. Risk Assessment/Predictions of Danger ousness

Christopher Slobogin, Stephen C. O’ Connell Professor of Law and affiliate professor of
psychiatry, University of Florida Levin College of Law, Gainesville, introduced the session,
explaining that risk assessment is a pervasive concern in the legal world. In criminal justice
determinations, dangerousness is particularly important relative to sentencing. A mentally
disordered offender who is considered dangerous will be incarcerated longer than onewho is
assessed as harmless. Expert testimony, therefore, isintroduced on mentally disordered and sex
offendersfor ng risk of repeat violent behavior.

Randy Otto, associate professor, Department of Mental Health Law & Policy, Florida Mental
Health Ingtitute, University of South Florida, Tampa, spoke about connections between mental
health and violent behavior. Psychiatrists have a reputation for being more often wrong than right
concerning the repetition of violent acts. In the past, efforts have focused on assessing the
individual, but more research is needed on environmental and contextual contributors to this
complicated topic. Some factors correlate with but do not necessarily predict the repeat of violent
acts. When a study controls for co-variables on socioeconomic status, neighborhood, and
employment, then factors that at first may appear related, such as ethnic minority, become
unimportant. Predictors, co