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Foreword

Thisisthe report of a project supported by grant number 98-CX-V X-002 awarded by the
National Institute of Justice, Office of Justice Programs, U.S. Department of Justice. Points
of view in this document are those of the authors and do not necessarily represent the official
position or policies of the U.S. Department of Justice. Nor do they represent the position or
policies of Abt Associates Inc. Abt Associates is anon-partisan research corporation that
takes no position as a corporation on the matters examined here.

Voncile Gowdy, Ph.D. served as the monitor for this grant at the Institute, and Ronald
Everett, Ph.D. assumed this responsibility following Dr. Gowdy’s retirement.  We appreciate
their support and assistance.

The sources of information used for this report were several. A mail survey was sent to
directors of correction in state and federal governments to inquire about several aspects of
contracting practices as of the end of 1997. Additional information was collected by means
of telephone interviews with selected directorsin severa states, which were conducted by
Tom Rolfs, the retired director of the Washington State Department of Corrections
Institutional Division. Mr. Rolfs served as a consultant to this project. Richard Crane, an
attorney and an expert in legal and contracting issues surrounding privatization, also served
as a consultant to the study. He advised us on various aspects of contracting.

Carl Patten, Jr., an Abt Associates staff member at the time, also conducted on-site visits to
prisons, public officials, and private prison administratorsin Texas, Oklahoma, and Florida.
These trips were taken to develop detailed information about contracting for prison
operations in each of these states. Many persons were generous with their time. These
included, in Texas. Former State Senator Ray Farabee, now Vice Chancellor and General
Counsedl, The University of Texas System; Craig Washington, Former Texas State Senator
and U.S. Representative; Ron Champion, Assistant Director, Texas Department of Criminal
Justice, State Jail Division, now of Wackenhut Corrections Corporation; Terri Wilson,
Administrator of Contract Facility Operations for the Institutional Division of the TDCJ,
Frank Inmon, Assistant Director, Purchasing and L eases, Contracts Branch; and Sharon
Kellin, Assistant Director for Operational Support, Texas Department of Criminal Justice.
We are also grateful to Elaine Cummins, who wrote her dissertation on Texas privatization,
for advising us about whom to interview.

In Oklahoma, those interviewed included James Saffel, Director, Oklahoma Department of
Corrections; Dennis Cunningham, Administrator, Private Prisons Administration, Oklahoma
Department of Corrections; Cal Hobson, Oklahoma State Senator (District 16); Richard W.
Kirby, Deputy General Counsel to Governor Frank Keating; and Linda Allen, Contract
Monitor, State of Oklahoma Department of Correction. In Florida, they included James
Biddy, Deputy Assistant Secretary, Florida Department of Corrections; Damon Smith,
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Partner; Mirabella, Smith & McKinnon, Inc.; C. Mark Hodges, Executive Director, Florida
Correctional Privatization Commission; David Mclntyre, Contract Monitor; Florida
Correctional Privatization Commission; and La Tera D. Osborne, Operations Coordinator at
the Commission.

In addition to the information devel oped in the course of interviewing these persons, a
number of others have contributed to thisin ways not aways visible, as they have been
valuable colleagues to Douglas McDonald on other studies of privately operated prisons.
These include Gerald Gaes, Director of the Federal Bureau of Prisons Office of Research
and Evaluation; Scott Camp, of the same office; Julianne Nelson, an economist who consults
with the Bureau on privatization issues, and Malcolm Russell-Einhorn of Abt Associates.
The senior author is also indebted to Mary Levick Owens, formerly of Abt Associates, who
conducted with him another earlier study of contracting practices in selected states.

Several staff at Abt Associates were engaged in thisproject. These included Elizabeth
Fournier and Stephen Crawford, both of whom assisted in the mail survey of correctional
officials, in the development of the databases containing responses to the survey, and in the
analyses of these data. Joan Gilbert also assisted in the administration of the mail survey and
in other clerical tasks. Mary-Ellen Perry assumed clerical responsibilities at the end of the
project.

Two reviewers commission by the National Institute of Justice read the final report to this
project and made a number of excellent suggestions, some of which have been incorporated
into this revised and now final version.

| am grateful to all of these persons who contributed to this report.
Douglas McDonald

Cambridge, Massachusetts
September 2003
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Summary

This report examines state and federal governments' practices of contracting with private
firms to manage prisons, including prisons owned by state and federal governments and those
owned by private firms. Itsfocusis on contracting for imprisonment services in secure
facilities, rather than for low-security or non-secure community-based facilities. Focusis
also limited to facilities for convicted adult offenders, rather than facilities that serve as local
jails or immigrant detention facilities.

Several aspects on the contracting process are examined: reasons for deciding to contract, the
structure of the solicitations and contracts, and the procedures for monitoring the
performance of contractors. This contracting process isimportant because it is the link
between public agencies and private firms that do the public’swork. The performance of
these privately operated prisons depends in large part upon how governments structure their
contracting programs and how they manage private firms through the contract procurement
and administration processes.

When governments turn to the private sector for prison beds, they are consumersin a
marketplace. Asconsumers, they can exercise power over the kind and level of servicesto be
provided and at what cost. Contract procurement and administrative procedures can either
strengthen the government’ s hand in accomplishing its ultimate goals or weaken it. The
challenge is to devise effective procedures for contracting with private firms. The state’s
strategic objectives will most likely be achieved if the reasons for contracting are reinforced
by the design of the work to be delivered under contract, how financial incentives are
structured, how risks are distributed among contractor and government agency, how bids are
evaluated and winners selected, how contract compliance is monitored, and how good
performance by the contractor is encouraged and rewarded.

Data Sources

Information was obtained for this study from three principal sources. These included:

. A mail survey of correctiona agenciesin all states governments, the Federal Bureau
of Prisons, the District of Columbia, the Commonwealth of Puerto Rico, and the U.S.
Virgin Islands. Thiswas undertaken to get information about each agency’s practices
and experience with contracting for privately delivered imprisonment as if December
31, 1997. Thefirst inquired about the agencies practices and plans regarding
privatization as of December 31, 1997. The second section was designed to obtain

Abt Associates Inc. Summary iii



This document is a research report submitted to the U.S. Department of
Justice. This report has not been published by the Department. Opinions or
points of view expressed are those of the author(s) and do not necessarily
reflect the official position or policies of the U.S. Department of Justice.

information about each contract, its administration, and monitoring. Of the 55
surveyed government agencies, * all but two responded to the survey.

. Site visits and interviews were conducted by Abt Associates staff in Texas, Florida,
and Oklahoma to examine contracting practices. These particular states conduct a
disproportionately large amount of the prison privatization businessin this country.
At the end of 1997, there were 37,651 prisoners housed in privately operated facilities
for state or federal departments of correction. Forty-two percent of these, or
approximately 15,700 persons, were sent there by these three states. These agencies
are also among those that house the largest percentage of their prisonersin privately
operated facilities. Texas had the second-largest number of their prisonersin
privately operated facilities—7,223, or five percent of itstotal population at year-end
1997 (the Federal Bureau of Prisons had the largest number: 9,951). Oklahoma
reported having 4,588 prisoners in contract facilities, or 23 percent of itstotal state
prisoner popul ation—the highest proportion in the country. Florida had 3,877 in such
facilities.

. Information was also obtained from review of statutory laws, requests for proposals,
contracts, evaluations and other assessments of contracting.

Structure of the Report

The report hastwo parts. The first three chapters examine sel ected issues pertaining to
contracting for imprisonment servicesin all jurisdictions. The second part includes three
separate case studies of contracting experiences in Texas, Florida, and Oklahoma. These are
not meant to be exhaustive accounts but rather focused examinations of why the states chose
to engage the private imprisonment industry and how it has implemented this choice.
Attention is also given to assessing, briefly, the extent to which the state has achieved its
objectives.

The Prevalence of Contracting

Twenty-three states reported having contracts with private firms on December 31, 1997, to
house prisoners, as did the District of Columbia, the Federal Bureau of Prisons, and the
Commonwealth of Puerto Rico. Two other states reported placing prisonersin private
facilities located in other states through an agreement between two public agencies (hereafter,
an “intergovernmental agency agreement” or “IGA”). These were reported by the two
respondents as equivalent to contracts, and we have included them in our analysis. These 28
jurisdictions reported having atotal of 91 active contracts on that date, with 84 different

1  Two agencies contract for private prisonsin Florida: the state Department of Corrections and the Florida Privatization Commission.
Both responded to the survey.
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private facilities. (The number of contracts exceeded the number of private facilities because
some facilities contracted with more than one political jurisdiction.) These 84 facilities held
atotal of 37,651 prisoners at year-end 1997, or 4.3 percent of the nation’s 1.2 million
prisoners held by state or federal correctional agencies.

Two Markets

Contracting with private prisonsin this country has followed two different dynamics, and
each poses different challenges to managing prison privatization. The dominant modeisfor a
government agency to decide to contract for some of its needed state prison beds, and then to
seek a contractor willing to provide these beds in-state. In some instances, the state owns the
facility and signs a contract with a private firm to manage and operate it, while in other
instances the government elects to contract out the design, construction and operation of a
new facility. The most usual result, regardless of who owns the facility, is the creation of
one-to-one relationship between prison operator and the state prison system. That is, the state
prison system is the contractor’ s sole client at the facility; the only prisoners held in the
facility are those under the jurisdiction of the client state agency. Moreover, the prisonisin
the same state as the publicly operated prisons, which creates at least some of the conditions
supportive of a close integration between the publicly operated facilities and the privately
operated prisons.

The second general pattern of contracting for prison beds poses different challenges for state
management. Rather than waiting for the states to issue a call for service, some private firms
take the risk of building facilities without first being assured of any prisoners from a
particular correctional department. (These are often called “spec” prisons, built as
speculative ventures by private correctional firms.) Once built and staffed, they advertise
their availability to correctional and law enforcement agencies anywhere in the country that
arein need of prison beds. Not all firms succeed in attracting prisoners. Those that do may
hold prisoners from avariety of different agencies, both out-of-state as well as from the state
in which they are located. As such, these facilities are oriented to what is essentialy a
national market, in contrast to those facilities that are brought into being as aresult of a state
or federal government's issuance of arequest for proposals and subsequent awards of
contracts. Many of these facilities that are oriented to the national market may not have any
prisoners at all from the correctional agenciesin the states in which they are located. Indeed,
they may have no relationship with the state governments in these states, other than an
obligation to pay corporate income taxes. Owners of private property do not need licenses
from state correctional agenciesto build and operate imprisonment facilities and, until
recently, most state legislatures have not established regulatory systems to govern private
prison operations.

Of the 84 facilities having some sort of contractual or quasi-contractual relationship with
state and federal governments on December 31, 1997, 15 were not in the same state as the
contracting government and served the national market. There were probably other out-of-
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state or in-state facilities in this latter category which were not identified by survey
respondents because the questionnaire asked about all contracts with private firms, which
was read by at |east some respondents as not encompassing intergovernmental transfers or
interagency agreements that resulted in prisoners being housed ultimately in privately
operated facilities.

The national and local in-state markets differed in a number of significant ways. Two-thirds
of the agreements between state governments and nationally-oriented facilities were non-
competitive interagency agreements authorizing prisoner transfers. The rest resulted from
competitive bidding. In contrast, 70 percent of the contractual agreements between state
governments and privately operated prisons located within their states’ boundaries involved
competitive bidding. None of the agreements with the nationally-oriented facilities specified
whether inmates shall be housed in single-bed or double-bunked facilities, whereas half of
the agreements with in-state facilities did so. Moreover, half of these nationally-oriented
facilities were smaller and held fewer than 200 inmates; the rest held between 201-600
inmates. In contrast, only 20 percent of the facilities serving their host state governments had
few than 200 inmates, and athird had more than 600. The mgority of agreements between
states and out-of-state facilities had terms of two years or less, where most of the contracts
between state governments and in-state facilities were longer—between two and five years,
and some longer. The per diem rates paid for out-of-state facilities were also higher than for
in-state contracts. All agreements between state governments and out-of-state facilities that
sold services on the national market specified payment rates in excess of $35 a day, whereas
55 percent of the contracts between states and in-state facilities specified lower per diem
rates. Nationally-oriented facilities having agreements with more than one client government
sometimes charged different per diem rates to each client. There were also significant
differences in how states monitored out-of-state and in-state facilities, discussed below.

Governments’ Strategic Objectives for Contracting

Even though questions about costs and savings associated with contracting appear paramount
with analysts who have compared private and government-operated prisons, areview of
recent history suggests that these considerations have been of secondary importance to
legidators and correctional administrators’ interests in obtaining needed beds quickly. This
is not to say that the prospects or, at least, hopes for savings have been insignificant. Claims
and beliefs about the cost-effectiveness of privately delivered services have certainly
provided important ideological supports for decisions to turn to the private sector rather than
meeting the increased demand for prisons with more government-run facilities. But
contracting offers other advantages, and may serve governments' interests regardless of
whether taxpayers monies are saved in the process.

Correctional administrators who had active contracts with private imprisonment firms at
year-end 1997 were asked to report their government’ s objectives for contracting and to rank
the relative importance of these objectives. According to them, it is clear that contracting
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was undertaken in most states primarily to reduce overcrowding and to acquire beds quickly.
(An important dynamic was the demand of federal courts to improve conditions of
confinement in the public facilities.) Lowering the cost of operations or construction was
reportedly of secondary importance in all but eight states. (In these eight states, cost savings
were paramount.) Inall, 86 percent of the 28 responding jurisdictions cited reduction of
overcrowding as an objective of any rank, whereas about half (57 percent) cited hopes of cost
savings. Improving service quality by contracting was given as the most important reason in
only one state, although nearly half (43 percent) of the contracting jurisdictions reported
interests in improving service quality, even though this objective was ranked most often as
being somewhere between the fifth and ninth most important reason.

The survey recorded the correctional directors' representations of the reasons, and these may
not correspond precisely with answers that legislators or governors would have given to the
guestion. How legidlators and governors would have answered the question is especially
relevant, because these were reportedly the most active initiators of efforts to contract for
private imprisonment. The Abt Associates survey of state and federal correctional
administrators asked who initiated the decision to contract for private imprisonment services
in their jurisdiction. In jurisdictions that contracted for the management and operations of
entire prisons, the initiatives to do so were most often taken by legislatures or governors, and
not by correctional administrators. That is, of the 28 jurisdictions that had active contractsin
the closing days of 1997, the legislature was reportedly the source of theinitiativein 11
jurisdictionsand the governor in five. Correctional administrators were identified as the
initiating agents in seven, but this may not be atrue reflection of their role. 1n at least one
jurisdiction where the chief executive initiated privatization, the director of the correctional
agency took credit for theinitiative to contract out. In three states, the federal courts were
identified as the source of the initiative, but this was probably not an accurate depiction of
how contracting came about there. The courts had found conditions in these states' prisons to
bein violation of constitutional standards, but judges do not typically determine the means by
which these are to be remedied.

Does Contracting with Privately Owned Facilities Risk Entrenchment and Dependence Upon
the Private Firm?

Contracting relationships differ considerable in what is being purchased. Of the 91 different
contracts that were active on December 31, 1997, 41 were with facilities owned by private
firms rather than the contracting government. In theory, at least, there is reason to suspect
that facility ownership gives a contractor an upper hand in subsequent competitions and may
therefore serve to restrict competitiveness.

Among these 91 contracts, only 17 had been recompeted—awarded following expiration of a
previous contract. The remainder were either still under the first contract signed, or were
procured using non-competitive means (e.g., sole source procurement). Of the 17,
incumbency provided an overwhelming advantage: all but one were awarded to the
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incumbents. (The single contract that was not awarded to an incumbent was one where the
facility was publicly owned, where eight different firms competed, and the award went to the
lowest bidder.) Whether the contracts were awarded to the lowest bidder was known by
respondents for 13 of the competitions. Incumbents won 12 of the 13, and submitted the
lowest price bid in al but one. Thisindicates that incumbency itself is a powerful advantage.

There was no evidence that private ownership of the facilities made any difference in the
outcomes of these procurements. Only four of the facilities were privately owned; al four
firms won new contracts. Only two of these clearly resulted from competitive procurements
following issuance of requests for proposals, however. The others resulted from unspecified
other forms of procurement.

Payment Structures

Several different contractual arrangements exist to compensate private prison operators,
which are discussed briefly here. Each strikes a different balance between the contractor’s
interest and the government’s. These include, at one end, indefinite delivery/indefinite
guantity contracts that permit the government to pay only for those beds used and, at the other
end, fixed price contracts whereby the government pays the contractor a specified amount
regardless of how many prisonersit sendsto the facility. There exist several variants of these
arrangements designed to allocate different financial risks.

Performance-Oriented Contracts

In principal, adistinction can be drawn between two different types of performance
objectives for contractors (or any other agency). On one hand, desired performance can be
defined as compliance with procedures and standards—essentially, conforming to specified
processes or activities. Or performance objectives can be defined as the outcomes that a
particular service aims to accomplish (such asimproved prisoner or staff safety, or improved
public safety, or prisoner rehabilitation, or improvementsin prisoners health status). Most
state and federal governments adopt the former approach and ask that private contractors
perform like their public sector counterparts. Contractual statements of work generally
specify that compliance will be required with the same procedural rules, regulations, and
standards that are in force in the public facilities. For example, correctional administrators
reported that 57 of the 91 contracts in force at the end of 1997 required that facilities achieve
ACA accreditation within a specified time. In addition, administrators reported that 61
contracts explicitly required compliance with conditions established in consent decrees or
other court-mandated standards.

Achieving ACA accreditation is not an outcomes-based performance goal. Rather, ACA
standards primarily prescribe procedures. The great mgjority of ACA standards are written
inthisform: “Thefacility shall have written policies and procedureson . ...” The standards
emphasi ze the important benefits of procedural regularity and effective administrative control
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that flow from written procedures, and careful documentation of practices and events. But,
for the most part, the standards prescribe neither the goals that ought to be achieved nor the
indicators that would let officials know if they are making progress toward those goals over
time.

An aternative orientation is to establish performance objectives that focus on outcomes to be
achieved other than simple compliance with procedures and standards. This orientation is
encouraged by initiatives in the federal and some state governments to emphasize and
evaluate the performance of public services on the basis of outcomes rather than procedural
compliance. Thisis consistent with the broader movement in public administration circles
(but not yet in correctional circles) to develop performance-based contracts. For example, the
Federal Acquisition Regulations, supplemented by guidance provided by the Office of

Federal Procurement Policy, encourage the use of performance-based statements of work.
OFPP statesin its best practices guide for performance-based service contracting that
“performance-based service contracting emphasizes that all aspects of an acquisition be
structured around the purpose of the work to be performed as opposed to the manner in which
the work is to be performed or through broad, imprecise statements of work which preclude
an objective assessment of contractor performance.”?

Examination of selected contracts for private imprisonment indicates that such outcomes-
oriented performance objectives are rare. An exception isthe contract between the Federal
Bureau of Prisons and the Wackenhut Corrections Corporation at the Taft Correctional
Institution. This contract gives the contractor substantial freedom in structuring its own
procedures but requires that particular outcomes be achieved. Procedures to monitor progress
toward such achievement have been created, and financial incentives to accomplish the
objectives are built into the contract. Twice ayear, a special review is conducted to
determine the extent to which the contractor has performed above and beyond strict
compliance with contractual requirements. Accomplishing the stated performance objectives
can earn the firm an award fee amounting to a maximum of five percent of total payments.
The effectiveness of such contractual structuresin corrections has not yet been studied, other
than a current study by Abt Associates of the Taft Correctional Institution.

Monitoring Performance

Governments’ practices of monitoring privately operated facilities vary widely. Nearly all
contracts active on the last day of 1997 reportedly received some oversight from the
contracting agency. There were significant differencesin how governments monitored in-
state as opposed to out-of -state facilities that served the national market. Ninety-percent of
the contracts/ intergovernmental agreements with these nationally-oriented and mostly out-of-
state facilities were monitored fewer than 20 hours per month. The other ten percent were

2 Office of Federal Procurement Policy, A Guide to Best Practices for Performance-Based Service Contracting, p. 3.
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monitored at the rate of between 20 and 80 hours per month. This contrasts sharply with the
monitoring of in-state facilities having (nearly always) exclusive contracts with the
government in the state where they are located. Fifty-two percent of those contracts or
agreements were monitored more than 80 hours per month. Indeed, almost half (48 percent)
had full-time contract monitors, compared to fewer than 10 percent of the “national”
facilities. Statesthat contracted with facilities in-state were much more likely to employ staff
especialy trained for the task of monitoring. Sixty-three percent of the contracts with in-state
facilities employed trained monitors, compared with only 14 percent of the
contracts/agreements with out-of -state facilities.

Not surprisingly, the most publicly visible troublesin privately operated prisons have
occurred most often in these arrangements whereby governments contract with out-of-state
facilitiesto hold prisoners. State contract administrators and monitors rated their
performance below that observed at in-state facilities with which states had (mostly)
exclusive relationships. In 38 percent of al contracts or agreements with out-of-state
facilities, the monitors or administrators rated the quality of the service as below that of
comparable facilitiesin their own department of correction, compared with 7 percent of the
contracts with in-state facilities.

Assessing Whether or Not the State’s Strategic Objectives in Contracting Are Achieved

Beyond monitoring contractor performance is the question of whether the privatization
initiative taken as a whole-including both the government’ s decisions and the contractor’s
performance—are accomplishing the state’' s strategic objectives for contracting. Most
governments have not sought such assessments (although Texas and Florida, as discussed in
this report, require them by law). Those that have done so have generally focused on
comparing costs of contracting with the cost of the government operating the facility in
guestion. Very few have compared the performance of the privately operated facilities
(Floridais the exception, as it commissions studies of post-release recidivism to estimate the
extent to which privately operated facilities improve prisoner rehabilitation). Most
assessments of performance rely on the contract officers’ judgments regarding contract
compliance. There are anumber of methodological issues that must be resolved when
assessing whether or not objectives are being achieved. These apply to assessments of costs
and savings and to assessments of performance, and are discussed briefly.

Case Studies of Texas, Florida, and Oklahoma Privatization Experiences

These three states have among the longest and most extensive experience with contracting for
privately operated imprisonment. The states’ objectives for engaging the private sector have
varied, as have the states' approaches to contracting. Three case studies examine why the
state governments chose to contract, what objectives they sought, what kinds of contracting
procedures they developed, and how successful they were in accomplishing their objectives.
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Texas: Going Private to Expand Capacity Quickly

When the State of Texas contracted out the management and operation of four 500-bed
prisonsin 1989, it initiated what was at the time the most expansive prison privatization
project in the nation, moving beyond specialized niches to big medium security facilities and
facilitiesin the State Jails Division (which house convicted felons) and in the Parole Division
(which are prisons for parole violators). By mid 2,000, 14,339 Texas state prisoners were
being held in private facilities, by far more inmates and private facilities than any other state
(even though other states held alarger proportion of its prisonersin privately operated
prisons). This program was initiated by the state’ s legislature principally to expand prison
system capacity quickly and to improve correctiona performance. Thiswas needed to avert
heavy fines that could be imposed by afederal court that had declared the conditions and
overcrowding in Texas prisons to be unconstitutional. To carry out these objectives, the
state’ s government undertook its privatization initiative by writing comprehensive legidation,
developing detailed contracts and assigning ample staff to oversee and monitor them, and
assigned an independent commission the task of determining if the initiative achieved the
financial objectives that the legislature and the executive branch sought (a secondary
objective of privatization wasto deliver equivalent services with at |east a 10 percent savings
to the state).

Although state officials initially sought to rely on private firms to construct and to operate
new facilities, they ultimately determined that their objectives would be better served by
owning the facilities and contracting only for operation. This was thought to strengthen the
state’ s hand in the event of contractor failure to comply with contractual obligations and by
reducing the risks of entrenchment. To increase the likelihood that the facilities would
operate according to the state’ s mandates and the federal court’ s demands, contracts were
written that blended mandatory requirements with performance objectives and incentives that
left some discretion to the contractor in some areas. The state did not take the approach that
private firms should be given wide latitude in determining how the service was delivered.
Requirements and specific performance objectives were spelled out for all aspects of prison
administration—an approach that mirrored in many respects the approach that the federal court
had taken in forcing the state to comply with its orders. Thisincluded requirements for daily
living conditions, health care, safety, security, disciplinary procedures, personnel
requirements, including training, and requirements for prisoner rehabilitation programming,
with corresponding performance objectives.

The state sought to improve the likelihood of good performance by allowing competition at
time of bidding while restricting the playing field to capable players. To be allowed to bid,
firms had first to demonstrate substantial experience and capacity. Procedures for evaluating
bids were designed to favor the bidder proposing not the least costly service but the one
offering the best operational plan—especially the best plans for rehabilitation programming
(again, one of the federal court’s principal concerns).
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Contracts also built in strong provisions for monitoring to determine if conditions complied
with contractual requirements and to determine if performance objectives were being met.
As of December 31, 1997, monitors of ten of the 20 facilities were on site full-time. Four of
these facilities were state jails and six were institutional units. The TDCJ reported that
monitors spent approximately 25 hours, or less, of their time monitoring five of the 20
privately operated facilities.

The most elaborate of the performance measurement procedures were erected to determine if
the required 10 percent savings objective was achieved with each of the contracts. The task
of determining this was given to the Sunset Advisory Commission. The statute specified that
the commission should analyze the cost and quality of servicesin the private prisons as
compared to the cost and quality of any similar state services. However, as the commission
noted in its 1991 report, the development of a cost estimate was complicated by the fact that
the TDCJ did not operate a comparable facility. The commission ultimately overcame this
challenge and developed an estimation approach, concluding that contracting saved the state
14-15 percent—more than the required 10 percent. This computation involved some unusual
accounting assumptions, however. The commission counted payments by each of the firms
to local governments in amounts that approximated the property taxes the firms would have
paid if the prisons were privately owned. Because the state owned the facilities, and the firms
contracted only to operate them, the firms were not legally liable for any such taxes. Nor was
the state liable for such taxes. Consequently, these “paymentsin lieu of taxes’ appear to be
no more than afee paid by the private firms to governments so that the net cost of contracting
to Texas exceeds the 10 percent threshold. Not counting these payments, private operation
appears to cost the state 8.8 or 9.7 percent less than direct TDCJ operation, depending upon
the facility—or dightly less than the savings required by statute.

In short: the evidence from Texas suggests that the private firms are delivering a service that
would cost the government approximately 9-10 percent more if the state’ s corrections
department operated the facilities directly. This assumes that the estimates of the
department’ s costs of direct operation are accurate, of course. Lacking more information
about how these costs were estimated, it is not possible to evaluate them.

Florida: Seeking More Cost-Effective Performance

Florida's correctional privatization program did not bloom in an atmosphere of governmental
cooperation, as the legislature and the state’ s correctional agancy were not in agreement
about what was needed. Legidlative authorization to contract out prison operations had been
on the books since 1985, but the Department of Corrections' leaders felt fully competent to
manage any needed prisons. Consequently, in 1993, the legislature passed a second law, the
Correctional Privatization Act, which created a separate agency, the Florida Privatization
Commission, to carry out its privatization directives. Thisisthe only such agency in the
nation dedicated to privatization that is independent of a department of corrections. The
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commission adopted a more aggressive stance regarding privatization, in accordance with its
mission, and undertook to contract for several prisons. By the end of 1998, the state had
3,877 of its prisoners held in five privately operated prisons, including South Bay
Correctional Facility, which held the highest proportion of maximum-security inmates of any
privately operated facility in the country.

Establishing a separate agency to expedite privatization may have solved some of the
legislature' s problems, but it created others. The CPC was not given executive authority to
run the state's prisons, and the courts could not remand convicted offenders directly or
indirectly to the commission’s custody. The CPC and the DOC were going to have to
coordinate their activitiesif privatization wasto work in Florida. The law was therefore
written in such away to bind the DOC to utilize any privately operated facility that the CPC
brings under contract.

Asin many other states, Florida s legislators sought to engage private firms to improve the
cost effectiveness of imprisonment in the state.  Written into the law is a provisions that any
contract with a private imprisonment firm must “result in a cost savings to the state of at least
7 percent over the public provision of asimilar facility.” Thelaw also requires that
contractors provide “for the same quality of services as that offered by the department.”

What sets Florida s law apart from others, however isthe explicit goal of reducing
recidivism: it requiresthat "work and education programs must be designed to reduce
recidivism." As part of itsannual review of the commission and the privatization program,
the commission is directed to compare recidivism rates of the private and public facilities.
Also distinctive isthe legidature' s explicitly stated goal of turning to private contractors to
spur “innovation.”

In accord with the legidature’ s intent, the commission designs its RFPs to obtain bids from
firmsthat: (1) are well qualified to deliver the service based on their prior experience, and
which offer a capable management team,; (2) offer plans for effective educational, training
and substance abuse programs; and (3) offer the state an opportunity to reduce expenditures
for imprisonment. To facilitate bidder’ s meeting the financial savings targets set by law, the
CPC’s approach isto tell bidders what the cost of state operations would be and, by
extension, what the bid price would have to be in order to produce the minimum necessary
savings to the state. To determineif contracting has actually achieved these savings, Florida
law mandates that an independent oversight agency, the Auditor General’ s Office of Program
Policy Analysis and Government Accountability (OPPAGA), review the actual performance
of all privately operated correctional facilities under contract with either the CPC or the
DOC.
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The CPC'’ s approach, consistent with the legislature’ sinterest in innovation, isto allow firms
agood deal of freedom to design their procedures for delivering imprisonment services.
Private firms are also not bound to follow procedures prevailing in the state’ s publicly
operated facilities. Moreover, the CPC’'s RFPs request that the bidders take advantage of this
freedom and design aregimen that will improve offenders’ chances of doing well and
conforming to the law when they leave prison.

To assure that private firms deliver education, training and work programs, CPC contracts set
adaily per inmate spending target for these programs that must be met. To encourage
private firms to design and deliver rehabilitative programming, the CPC has designed its
proposal evaluation procedures to reward bidders that offer good rehabilitative programming.

Has Florida's privatization program accomplished the legislature’ s objectives? With respect
to financial savings, the answer has been the subject of considerable controversy. In a1998
report, OPPAGA reviewed the actual performance of all privately operated correctional
facilities under contract with either the CPC or the DOC and compared costs at two privately
operated facilities-the Bay and Moore Haven Correctional Facilities, operated by CCA and
Wackenhut, respectively—with asimilarly sized public facility, the Lawtey Correctional
Institution. It concluded that the Moore Haven facility was more expensive than Lawtey to
operate, and that the Bay facility was marginally less expensive (0.2 percent) than Lawtey.
Both therefore failed to produce the minimum seven percent savings required by law.

The CPC and the two management firms took exception to several accounting assumptions
that were made by OPPAGA analysts and produced their own analyses, which showed that
these two privately operated facilities saved the state money. Moreover, in yet another
analysis, the DOC found that both facilities were more expensive than state-run facilities.

Some of the differencesin findings stem from the choice of comparison facilities. The DOC
did not chose asingle publicly run facility for the comparison but rather averaged the cost of
nine other public facilities. Thisbiased the case against the private facilities because all but
one of these facilities were larger than both of the privately operated ones. (Larger prisons
are generally less costly to operate because of economies related to scale.) The OPPAGA
study made a more reasonable decision, electing to compare the two privates to Lawtey,
which was about the same size and of the similar security level.

The studies also differed in how certain categories of costs were treated. These categories
included costs associated with monitoring, taxes paid and not paid to the state, credits for
revenues from inmate medical co-payments retained by the private firms, and retirement fund
surcharges. The comparability of medical expenditures was also disputed. The CPC and the
contractors argued that medical spending at the two private facilities and at Lawtey were not
comparable because the prisoners at Lawtey had significantly different medical needs (an
assertion rejected by OPPAGA).

Xiv Governments’ Management of Private Prisons Abt Associates Inc.



This document is a research report submitted to the U.S. Department of
Justice. This report has not been published by the Department. Opinions or
points of view expressed are those of the author(s) and do not necessarily
reflect the official position or policies of the U.S. Department of Justice.

This indicates how the seemingly simple comparison of costs to the state of either direct
operation or of contracting is not a straightforward matter. What matters here, however, is
that the legislature established a system for monitoring the performance of its privatization
program that included an assessment of whether it hit itsintended targets.

To determine if privately operated facilities produced more law abiding persons than the
publicly operated prisons, the CPC commissioned a study by independent analysts. The first
such study, released in 1998, compared recidivism rates of inmates rel eased from prisons
operated by the Florida Department of Corrections to those of inmates released from one
prison operated by the Corrections Corporation of America—the Bay Correctional
Facility—and another operated by Wackenhut Corrections Corporation, the Moore Haven
Correctional Facility. The study concluded that a smaller proportion (17 percent) of the
sample of releases from the privately operated facilities had recidivated within twelve months
of their release, compared to a sample of releases from public facilities (24 percent).

However, studies of the rehabilitative effects of different prisons, or different prison
programs, nearly aways face significant difficulties that frustrate one' s ability to draw strong
conclusions from the comparisons. Unless prisoners are assigned randomly to the various
prisons under study, it is difficult to sort out the possible effects attributable to differencesin
prisons or prison programs from differences in the groups of prisoners that are created by
purposive selection. For example, the RFP for at |east one of the private facilities (Bay
Correctional Facility) permits private prison administrators to request that prisoners be
transferred to public facilitiesif they are “considered by the chief health officer to be
medically, physically or mentally incapable of participating in the programmatic activities
(which have been specifically designed to reduce recidivism) for greater than two weeks.” If
the facility administrators exercised thisright, it would result in collecting at this facility a
group having stronger odds of success, regardless of what programming they ultimately
received.

In addition, there were systematic differences in the types of prisoners held in the private and
public institutions, which may have affected the differences in post-release criminality.
Thirty-five percent of the prisonersin the private prison sample spent significant periods of
time in the public correctional facilities prior to being transferred to the private facilities.
These prisoners were thus exposed to both public and private facilities. And finaly, there are
significant questions about how the study subjects were selected from among all prisoners
released from these facilities for the purpose of matching.

There has been no formal assessment of whether the private firms introduced innovations
into the state’ s prison system. The legislature may have assumed that any innovation of
significance would result in more effective prisons (i.e., lower recidivism) and less costly
ones. The existing studies of comparative costs and of comparative recidivism rates to not
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support any strong inferences about the state’ s obtaining more innovative imprisonment from
the private sector.

Oklahoma: Managing the Risks of Dependence

Asin several other states, Oklahoma turned to privately operated prisonsto relieve
overcrowding in its state facilities. Oklahoma’s practice is distinctive, however, because it
sought to rely entirely on private facilities for the additional beds that it needed. It contracted
with out of state facilities and, later, with firms that built prisons “on spec” within the state.
Asaresult, by the late 1990s, it led the nation in the proportion of state prisonersin privately
operated facilities. Although the state’s policy makers may not have intended to go further
than other governmentsin developing a hybrid public/private correctiona system, various
incremental policy decisions had thisresult. Oklahoma' s management of this hybrid system
is of interest, consequently, because the state devel oped a number of strategies to maximize
the benefits of relying heavily upon the private sector while minimizing the risks of
dependence.

The state has long had one of the highest incarceration rates in the country, and the demand
for prison cells has grown consistently since the mid-1970s. The capacity of the state's
prisons failed to keep pace with the growing numbers of inmates and became overcrowded.
The state’ s fortunes were tied closely to oil, and the oil revenues collapsed during the 1980s.
Oklahomans were averse to their government spending more money for prisons, which made
it difficult for the state to build its way out of the crunch. The state first turned to emergency
releases of inmates to reduce overcrowding, but public support for these release programs
had disappeared by the mid-1990s.

Then-governor Frank Keating hoped that the year-to-year increases in demand for prison cells
might be a short-run problem that could be accommodated by means other than prison
construction, so he sought to avoid spending money on prisons that might not be needed in
the future. Bedsin other states' prisons were in short supply, so the DOC turned to privately
operated facilities to house its prisoners. Beginning in 1995, the state began contracting with
privately owned and operated facilities, many of which were in neighboring Texas.
Entrepreneurially-minded private firms and even public officials of Oklahomatowns and
cities saw opportunitiesin this and began building facilities “on spec” in Oklahoma, betting
that Oklahoma correctional officials would ultimately chose to rely on local facilities rather
than out-of-state ones. This bet paid off, and the state began contracting with these in-state
facilities.

By mid-May, 2000, Oklahoma had 6,204 beds under contract, and 93 percent of those beds
werefilled. It was contracting with seven facilities—all of which were located in Oklahoma.
Prisonersin these privately operated facilities constituted about 28 percent of the total
population of state prisoners. Thisratio has stayed about the same since then, at least through
mid-2003.
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Relying so heavily upon privately owned and operated prisons creates certain risks for the
state. These are substantially different from the risks borne by correctional departmentsin
Texas, Florida, and elsewhere, which enter into contracts only to manage and operate
government-owned facilities. Absent special agreements, they cannot resume control of the
facilitiesin the event of trouble. Like all governments that contract with private firms, they
retain responsibility and liability for correctional officers performance, but do not have direct
control and authority over them. To minimize the negative effects of the department’s
dependence upon private suppliers, the legislature amended in 1997 the enabling statute to
regulate the state’ s relationship with the private prison industry and to protect to the extent
possible the state' s position vis-a-vis thisindustry. Provisions were written to assure
competitive procurements; procurements that limit the financial impacts on the state budget;
established rights in contract to purchase the facility at a predetermined price so that the state
could acquire more prison properties quickly and with minimized disturbance to the inmate
population; and provisions for comprehensive liquidated damages to create incentives for
contractors to maintain a constitutionally acceptable environment for inmates.

Bringing its inmates back to in-state private facilities has enabled the department to monitor
its contractors much more aggressively than was convenient when prisoners were housed in
out-of-state facilities. By 1998, contract monitors were spending 60 percent to 80 percent
FTE at the in-state facilities.®* Departmental administrators believed this to be sufficient.
The department also conducts regulatory audits.

The principal objectives of Oklahoma’ s privatization program have been to reduce
overcrowding, to avoid capital investmentsin prisons, to avoid developing long-term
obligations to larger numbers of state government employees, to retain flexibility in
obligations in the event of a slackened demand for prison beds, and to do all of these without
spending more money than would be spent if the state had expanded its publicly-operated
prison system. No requirements were established in law to evaluate these outcomes, but
several conclusions can be drawn without complicated study.

. Use of contractor-operated facilities has enabled the state to meet the demand for beds
and thereby reduce overcrowding.
. Oklahoma has succeeded in housing substantial numbers of offender in prisons

without spending a penny on new facilities. For fiscal year 1998, $0 was allocated to
the Department of Corrections budget for capital construction or debt service.

. By developing a mixed public and private correctiona system in the state, the
privatization program has allowed the state to expand capacity without increasing
proportionately the numbers of state employees and the long-term financial
obligations associated with such employees.

3 Interview with Dennis December 7, 1998.
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Introduction

This report examines state and federal governments' practices of contracting with private
firms to manage prisons, including prisons owned by state and federal governments and those
owned by private firms. Itsfocusis on contracting for imprisonment services in secure
facilities, rather than for low-security community-based facilities from which prisoners leave
during the day or evening for work, school, or other rehabilitative services. Moreover, we
focus primarily upon facilities for convicted adult offenders, rather than local jails that may
hold both sentenced and unsentenced prisoners, or detention facilities that hold immigrants
pending deportation hearings.

We examine several aspects on the contracting process. reasons for deciding to contract, the
structure of the solicitations and contracts, and the procedures for monitoring the
performance of contractors subsequent to receiving the awards. This contracting processis
important because it is the link between public agencies and private firms that do the public’s
work. Our working hypothesisis that the performance of these privately operated prisons
dependsin large part upon how governments manage them through the contract procurement
and administration processes.

This hypothesisis offered as a corrective to much of current thinking in research and policy
circles about privatization. That is, there is atendency to ascribe the advantages or
disadvantages of privatization to inherent features of privately operated firms or, more
broadly, to features of the private market as opposed to the top-down command system that
characterizes government operations. To some advocates of privatization and contracting,
private firms and the markets have halos, while government is seen as inherently inefficient.
To opponents of privatization, private firms and the market have horns, and the profit-
maximization incentives that operate in private markets are seen to encourage sacrificing
public purposes to private enrichment. This study seeks to explore how contract procurement
and administration practices further or hinder public agenciesin their efforts to accomplish
public objectives through contracting.

One View: The Market is Most Efficient

Research on the relative costs of private and public facilitiesis generally animated by the
effort to prove or disprove a number of claims that are made about the inherent superiority of
the private market with respect to delivering services more cost-effectively. Such claims
include the following:

e managersin private firms are less encumbered by “red tape’ and can procure
needed goods and services faster;
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e managersin private firms can manage labor more firmly because protections
against firing and disciplining are fewer, especialy in the absence of contracts
with organized labor;

* inthe private sector, managers and the firms they manage bear greater financial
risks than public managers, which spurs greater attention to both cost control and
service quality; and, among other claims, that

» competition among providers creates incentives for cost effectiveness that are
absent in “public monopolies.”

Corresponding to these various claims are various hypotheses about government managers
behavior, which are sometimes read as explanations of why government is inherently less
cost-conscious and cost-effective than the private for-profit sector. These include:

* incentivesto grow agency budgets and to spend allocated budgets are more
intensely felt than are incentives to conserve money;

* government managers are not at risk financially for their decisions, and the
opportunity for financial rewards in addition to salary do not exist;

» risk-taking in government is discouraged because the potential coststo career
advancement are greater for failing to achieve an objective than for by-the-books
performance; and

» civil serviceregulations severely constrain government managers ability to

manage, discipline, and fire staff.

A Contrary View

Countering these arguments for the superiority of the private sector are more negative views.*

» Contracting out often resultsin higher costs to states and localities, especially
when “hidden” costs of contracting are tallied;

e contractors often cut corners by hiring inexperienced, transient staff at low wages,
by ignoring the requirements of contracts, and by providing insufficient
supervision, all of which result in poor service;

4 See, for example, Passing the Bucks: The Contracting Out of Public Services (American Federation of State, County and Municipal
Employees, AFL-CIO, 1983, Chapter 1.
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» contracting has often been subject to corruption, in the form of kickbacks, bribery,
and collusive bidding;

e contractors may “lowball” to get the bid and then come back for more money, or
fail to deliver the promised level of service;

» contractors go out of business, leaving the public sector high and dry; and
» private firms are subject to strikes and work stoppage.

In addition to these concerns about contracting generally, contracting for imprisonment
services raises a number of special concerns. Perhaps the most prominent is a heightened
risk of violating the rights of prisoners, which may lead to litigation, protests, prisoner
uprisings, and threats to livelihood and property.

Concerns about labor strikes and stoppages were especially worrisome to federal officials
when the Clinton administration first raised the possibility of contracting out the operations
of secure federal prisonsinits FY 1996 budget proposal.”> The Bureau of Prisons and others
in the Department of Justice greeted this proposal with considerable reluctance, and the
Department ultimately registered its concerns about the risks of strikes or walk-outs by
private corrections officers and, to alesser extent, the risks of other disruptions and inmate
disturbances.® This slowed privatization efforts in the Bureau for several months, but
ultimately Congress mandated a “ privatization demonstration” in the federal prison system at
anew low-security federal prison in Taft, California

Failures at Privately Operated Prisons: Who Gets Blamed?

There are several examples of the tendency to see inherent problemsin privately operated
prisons when things go wrong. For example, on June 18, 1995, there was a “ disturbance” at a
privately-operated detention center for illegal immigrantsin Elizabeth, NJ. This 300-bed
facility had been operated for almost a year under contract with the Immigration and
Naturalization Service by ESMOR Inc. During this period, there were reportedly numerous
complaints and allegations of abuse and inappropriate conditions of confinement, aswell as
complaints that both ESMOR and INS officials had failed to take appropriate corrective
actions.” Detainees rioted, the contractor lost control of the facility, and outside law
enforcement officials had to be called in to retake it and to gain control. The congressman

5  Gerth, Jeff and Stephen Labaton. “The Pitfalls of Private Penitentiaries.” The New York Times, November 24, 1995, A1.

3 Letter from Stephen R. Colgate, Assistant Attorney General for Administration, to Hon. Harold Rogers, Chairman, Subcommittee on
the Departments of Commerce, Justice and State, the Judiciary, and Related Agencies, Committee on Appropriations, U.S. House of
Representatives, June 5, 1996.

7 U.S Immigration and Naturalization Service, “ The Elizabeth, New Jersey, Contract Detention Facility Operated by ESMOR, Inc.,”
1995.
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who represented that district raised questions about the contract and the contractor, and the
story made the first page of The New York Times. The facility was closed, the contract was
transferred to another firm (the Correctional Corporation of America), and ESMOR changed
its name to the Correctional Services Corporation. Critics argued that privately operated
facilities did not adequately protect the public or the inmates’' rights.

The publicity surrounding thisincident paled in significance to the uproar that was caused by
troubles at the Northeast Ohio Correctiona Facility in Y oungstown, Ohio. The Corrections
Corporation of America (CCA) entered into an agreement with this economically depressed
city to build afacility, promising to hire locally to relieve unemployment. The facility, which
was designed as a strong prison capable of holding 1,500 medium security inmates, opened in
May, 1997. The District of Columbia, under pressure by the federal courts to reduce
overcrowding, contracted with the facility to take minimum and medium custody prisoners.
Soon after the facility opened and after the DC government transferred 900 prisonersto it,
prisoners assaulted each other with homemade knives, two were killed, and six dangerous
prisoners escaped. Y oungstown residents were alarmed and rightly concerned for their
safety, and the governor called upon the Ohio Department of Rehabilitation and Corrections
to assist, even though no agency of the state government, including the department, had any
relationship to the facility. Recognizing that the state lacked any regulatory authority over
private prisons that were located within its jurisdictional boundaries, legislators passed alaw
in March, 1998 that established a measure of state authority over this and any other private
prison that might be located in Ohio.2 The report of an investigation ordered by the
Department of Justice cited avariety of conditions that contributed to breakdown, including
insufficiently trained staff, absence of necessary policies, high staff turnover, inadequate
safety procedures, and mismanagement by the government client agency.®

Wackenhut’ s turn at getting negative publicity camein New Mexico in August 1999. The
state had not built a maximum or medium-security prison since 1987, and it lacked beds
needed to accommodate the growing numbers of inmates in the state prison system. After
relying upon out-of-state facilities to handle the overflow for several years, the state
government entered into an agreement in 1995 with Wackenhut Corrections Corporation to
build and operate two prisons, one near the town of Hobbs and the Guadal upe County
Correctional Facility near Santa Rosa. The former opened in January 1999, the latter in May
1998. In addition, the state al so negotiated to place prisonersin a prison located in the town
of Estancia, operated by CCA.

In 1999, four inmates were murdered by other inmates in the Wackenhut-operated facilities.
In August of that year, inmates in the Santa Rosa facility rioted for three hours, taking control

8  Ohio Revised Code §009.07(G)(2).
9  John C. Clark, Report to the Attorney General: Inspection and Review of the Northeast Ohio Correctional Center (Washington,
D.C.: Office of the Corrections Trustee for the District of Columbia, Nov. 25, 1998).
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of two housing units, and a guard was stabbed to death. These incidents, plus the injuries of
two guards at the CCA-operated facility in Torrence County, provoked intense media
attention and calls by state officials for investigations. Shortly afterwards, 109 of the most
troublesome prisoners in the Santa Rosa facility were taken out in the middle of the night and
taken to an airport in Albuquergue under extremely heavy guard, where they were flown to
Virginiaand placed in that state’s “supermax” prison.

Critics of privatization refer to these incidents and others like them as evidence that privately
operated prisons cannot be operated as well as public ones, that they are especialy ill suited
to more dangerous prisoners, and that public safety is compromised when governments rely
upon them to house prisoners. New Mexico’'s Department of Corrections Commissioner
Robert Perry, who supported contracting with private prisoners, was reported in the press as
saying that hard-core inmates take “ special management,” something that private prisons “are
not really designed to do.”*°

Attributing these incidents to private prisons, and seeing them as risksinherent in
privatization, is perhaps an oversimplification, however. Publicly operated prisons have their
share of killings, assaults, escapes, and uprisings. But more to the point: investigations of at
least the first two of the incidents above do not lay the fault solely at the doorstep of the
private firms. Rather, the troubles stemmed in some measure from the governments
management of these contractors.

Aninternal assessment report by the INS identified a number of ways that government
actions contributed to the troubles at the Elizabeth, NJ detention center.** The poor
conditionsin the facility resulted in large part from its INS-defined mission as a short-term
detention center to hold illegal immigrants until their cases have been heard and resolved by a
separate agency, the Executive Office for Immigration Review (EOIR). EOIR case
processing was slow, so that detainees spent months and even years in facilities lacking any
programming. Detainees were anxious about their hearings and their possible deportation,
which no doubt created tensions. The private contractors provided only the detention
services, and had no control over the pace of case processing, as that was done entirely by
INS and EOIR officials.

ESMOR' s staffing of the facility was found to be deficient and of low quality. At the first
whiff of smoke, staff abandoned the facility rather than risk injury to themselves. But thisis
adirect consequence of the specifications that INS issued in its request for proposals. Inits
solicitation, the INS specified that the contractor would pay detention officers at arate
established by the Department of Labor for “rent-a-cops’ charged with guarding property
rather than higher-cost security officerstrained for guarding persons. Although one of the

10 LoieFecteau and Ledlie Linthicum, “Riot Suspects Sent to Va.” The Albuquerque Journal 9/4/1999.
11 U.S. Immigration and Naturalization Service, The Elizabeth, New Jersey, Contract, 1995.
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bidders reportedly challenged this and proposed that higher paid staff be required, the INS
accepted a bid that offered what it had requested. It is not surprising, consequently, that the
detention officers were unwilling or unable to quell adisturbance. Moreover, the facility was
sometimes understaffed, but this resulted in part from the government taking monthsto
complete security clearances for applicants, which made it difficult for the contractor to fill
vacancies.

The government’ srole in contributing to the troubles at Y oungstown were also detailed in an
investigation undertaken at the request of the U.S. Attorney General by the Office of the
Trustee for the District of Columbia.*? Authors of the investigation cited numerous examples
of how the DC government mismanaged its privatization initiative. For example, rather than
taking months to bring the facility’ s population up to capacity, as wise correctional practice
dictates, the DC government shipped, and CCA received, large numbers of prisonersinto the
facility within a matter of weeks, including many who were among the worst troublemakers
in the DC system. Even though it had contracted with CCA to imprison medium and
minimum security prisoners, it shipped many who had been classified as maximum security.

The breakdown at the Y oungstown facility put a spotlight on another widespread problem:
that government regulatory controls over the private imprisonment business are poorly
developed. In genera, governments exercise their powers to regul ate and monitor private
firms imprisonment practices through their contracts with them. But some firms are
constructing facilities in one state while contracting with an out-of -state government to house
their prisoners. In 'Y oungstown, neither the Ohio Department of Correction nor any other
Onhio state agency had any relationship with the Corrections Corporation of America. A
similar situation existsin nearly al other states where private facilities house prisoners from
another out-of-state correctional agency. This has prompted much discussion about whether
and how this emergent industry should be regulated or licensed.*®

In the finger-pointing that followed the uprising in the New Mexico facility and the death of
the guard, some state legislators raised questions about the adequacy of the department’s
classification procedures. For example, these procedures did not incorporate information
about gang affiliation, which would provide correctional administrators guidance about who
to separate from whom. Because the prisoner violence in these prisons was gang-rel ated,
information about gang affiliation would have given both the department and the Wackenhut
administrators better capacity.

Asin the case of Y oungstown, there was also some dispute about whether the state erred in
sending dangerous prisoners to these private facilities. Wackenhut's CEO reportedly

12 William C. Callins, Privately Operated Speculative Prisons and Public Safety: A Discussion of Issues (The Corrections Program
Office, Office of Justice Programs, U.S. Department of Justice, undated).
13 Clark, Report to the Attorney General.
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complained to the department a month before the deadly uprising that the state was sending
maximum security prisoners to the medium-security prison in Hobbs, even though they had
not agreed to this.* The state’s commissioner replied that all were classified as“medium
security” prisoners at the time of their transfer (although the subsequent transfer of 109 of
them to a*“ supermax” facility indicates that there was good reason to consider them as more
dangerous and risky than the medium-security designation would lead one to suspect).
Critics also charged that Wackenhut’ s correctional officers were inexperienced and
insufficiently trained, acommonly heard allegation about private prisons. Like many new
facilities, both public and private, they no doubt had a higher proportion of “green” officers,
but all staff were required to undergo the same eight-week long training course at the state
training academy, where new staff in the state’s department of correction are trained.

Exercising Buying Power Strategically

These examples point to the importance of how the relationship between government
correctional departments and private contractorsis structured and managed. When
governments turn to the private sector for prison beds, they are consumersin a marketplace.
As consumers, they can exercise power over the kind and level of servicesto be provided and
at what cost. Contract procurement and administrative procedures can either strengthen the
government’ s hand in accomplishing its ultimate goals or weaken it. For example, public
agencies may elect to contract in hopes of saving money, but then issue statements of work in
solicitations that specify in great precision exactly how the private firm must deliver the
service or require biddersto follow precisely the same rules and procedures that prevail in the
government-run prisons of that jurisdiction. This procurement approach may work against
the strategic objective of contracting to save money or to improve cost effectiveness.
Similarly, how governments structure their contracting arrangements may stimulate or inhibit
the longer-term development of a competitive industry. Over the long run, a competitive
industry affords consumers (governments, in this case) greater leverage over suppliers and,
consequently, greater power to buy at more advantageous prices.

The challenge is to devise effective procedures for contracting with private firms and
administering the contracts. Strategic objectives will most likely be achieved if the reasons
for contracting are reinforced by the design of the work to be delivered under contract, how
financial incentives are structured, how risks are distributed among contractor and
government agency, how bids are evaluated and winners selected, how contract complianceis
monitored, and how good performance by the contractor is encouraged and rewarded.

14 Michael Coleman and Loie Fecteau, “Perry: Let’s Toughen Inmate Restrictions,” The Albuquerque Journal 9/5/1999.
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The Challenge of Developing New Methods of Managing Mixed
Public and Private Organizations

Not al states rely upon privately operated facilities to house their prisoners, but several have
transformed what was once an entirely governmental operation to one in which private
operators as well as public officials cooperate to provide prison beds. By the end of 1997, 25
states as well asthe federa government, the District or Columbia, and the Commonwealth of
Puerto Rico used privately operated facilities, located either within their geographical
boundaries or in other states.”> Some had placed significant proportions of their prisonersin
them. Texas, for example, reported having 14 active contracts at the end of 1997 to hold
7,223 state prisoners in privately operated prisons (or five percent of itstotal prisoner
population), not including contracts to hold state jail inmates. Oklahoma reported holding 23
percent of its state prisonersin privately operated facilities, under 9 different contracts.
Privately operated facilities also held 23 percent of New Mexico’ s prisoners, 22 percent of
the District of Columbia's, 21 percent of Colorado’s, 20 percent of Tennessee's, 19 percent
of Louisiana’s, 17 percent of Puerto Rico’s, 16 percent of Mississippi’s, and 10 percent of the
Federal Bureau of Prison’s.

In some instances, governments engaged private correctional firms without creating thick
contractual relationships, and without seeking to transform their public correctional systems
into hybrid ones. In such cases, correctional departments were typically looking for short-
term relief from overcrowding, by “renting beds,” often in out-of-state facilities. Beds were
sometimes obtained in these facilities through contractual agreements with private firms, but
also through intergovernmental agreements between the sending state and a county sheriff’s
department in another state. This allowed states to transfer prisoners to these local jails, and
the sheriffswould, in turn, send them to a privately operated facility with which they had an
established contract to house prisoners.

In other instances, the partial “privatization” of the state’s correctional system reflected a
policy decision by the legislature or the governor, rather than being atemporary expedient.
Enabling legislation was passed in many states explicitly authorizing private prisons;
appropriations were made to contract for such facilities; competitive bidding was conducted;
and detailed contracts were negotiated. In some places, the public correctional agency’s
leaders sought to integrate the private facility’ s management team into the agency’ s team.

Although the emergence of a private imprisonment industry seems to pose new
administrative challenges to public correctional executives, public administrators in other
domains have been faced with similar problems. In the United States and in a number of
other countries, governments have been experimenting with new forms of public

15 Thiswas determined by the Abt Associates survey of state and federal correctional agencies.
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management for the purpose of increasing the efficiency and accountability of public
services. With increasing complexity in economic and social life, and with citizens' rising
expectations of what governments can and should do, demands on governments have
increased. In nations with market-based economies, these expanded responsibilities have
been met not only by enlarged government agencies but also by a growing network of private
organizations that deliver services that governments pay for in part or fully. Resistence to
paying for bigger governments with tax revenues and borrowing has been mounting,
reinforcing the trend toward more expansive reliance on networks of private organizations.

Privatization is but one of a number of related reforms that have been occurring in
governments around the world during the past two decades. These other reform initiatives
include efforts to refocus governments on outcomes-based performance rather than rewarding
compliance with procedures, to break down bureaucratic administrative hierarchies, to
introduce market-based incentives and competition, to redefine the public being served as
consisting of “customers,” and to “empower” managers by freeing them from constraints on
their authority. Although these various reforms do not necessarily involve the privatization
of public services, they generally seek to change the traditional culture in public
organizations. In that traditional culture, management operates vertically, through
hierarchical authority. Still, the development of traditional hybrid public/private services, or
interdependent networks of private firms and government agencies, creates new managerial
challenges. For example, in governmental organizations, top managers do not usually
articulate performance objectives for the agencies that they operate, whereas they are forced
to do so when writing contracts with private parties. When structuring contracts, they also
have opportunities to create incentives and mechanisms for accountability that are more
difficult to implement in existing public organizations.

What This Report Is About

This report explores how governments structure and manage their prison privatization
projects. We are especialy interested in exploring the interconnections between how
governments as consumers structure and obtain the services of private providers, and the
extent to which procedures for implementing privatization initiatives are consistent with
governments' strategies or objectives for turning to the private sector. These objectives may
not necessarily be limited to cost savings.

Data Sources

The datawe acquired for this study were developed from several sources. One was a mail
survey of federal and state correctional agencies undertaken to get information about each
agency’s practices and experience with contracting for privately delivered imprisonment. A
second source was telephone interviews conducted with a number of correctional
administrators following the mail survey. A third was the site visits and interviews
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conducted by our staff in several states. These data have been augmented by information
from other sources, including published and unpublished reports and articles, personal
interviews and other communications, and reviews of various documents (contracts, requests
for proposals, evaluations, among others).

Mail Survey

The mail survey was limited to privately operated “prisons,” rather than jails or detention
centers. Because some private facilities do not necessarily identify themselves as “ prisons’
as opposed to any other type of “confinement facility,” this required making severa
distinctions. We included only those that are most equivalent to secure confinement facilities
in state or federal prison systems and which contract (or otherwise agree) with the state or
federal correctional agencies to provide prison space. In contrast with jails, prisons are
designed to hold sentenced inmates for longer terms and have a variety of programsfor the
inmates. We therefore excluded from our purview all privately operated facilities that
function asjails (mostly with county or municipal clients); all detention centersfor illegal
immigrants or others; all facilities operating under contract with the U.S. Marshals Service,
the U.S. Immigration and Naturalization Service, or local governments; all privately operated
non-secure facilities, and all juvenile facilities.

To identify the subset of privately operated facilities that most closely correspond to state or
federal prisons, we mailed questionnaires to the heads of all correctional agenciesin all

states, the Federal Bureau of Prisons, the District of Columbia, the Commonwealth of Puerto
Rico, and the U.S. Virgin Islands. (Hereafter, these governmental entities are referred to as
“jurisdictions.”) This questionnaire had two sections. The first inquired about the agencies
practices and plans regarding privatization as of December 31, 1977. The second section was
designed to obtain information about each contract, its administration, and monitoring. Of
the 55 surveyed government agencies, *° all but two responded to the survey. This survey
was conducted in early 1988 and is hereafter referred to as the “ 1998 survey.”

Twenty-three states reported having contracts with private firms on December 31, 1997, to
house prisoners, as did the District of Columbia, the Federal Bureau of Prisons, and the
Commonwealth of Puerto Rico. In addition, two other states reported placing prisonersin
private facilities located in other states through an agreement between two public agencies
(hereafter, an “intergovernmental agency agreement” or “IGA”). These were reported by the
two respondents as equivalent to contracts, and we have included them in our analysis. (In
the discussion that follows, we call all reported agreements “ contracts,” even if thisis not
technically accurate in the case of these two jurisdictions.) These 28 jurisdictions reported
having atotal of 91 active contracts on that date, with 84 different private facilities. (The
number of contracts exceeded the number of private facilities because some facilities

16 Two agencies contract for private prisonsin Florida: the state Department of Corrections and the Florida Privatization Commission.
Both responded to the survey.
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contracted with more than one political jurisdiction.) These 84 facilities held atotal of
37,651 prisoners at year-end 1997, or 4.3 percent fo the nations 1.2 million prisoners held by
state or federal correctional agencies.

In addition, surveyed agencies reported having active contracts on the same day with 529
community-based facilities, such as work-release or educational-release facilities or half-way
houses. For the purposes of our survey, “community-based facilities” were defined as they
arein the periodic Bureau of Justice Statistics census of state and federal prisoners. That is, a
community-based facility is one in which 50 percent or more of the inmates are regularly
permitted to depart unaccompanied for work or study release or for other rehabilitation
programming. These community-based facilities were not sent surveys, as indicated above.

In addition to the 84 privately operated secure facilities that received prisoners under contract
directly from correctional agenciesin the surveyed jurisdictions, others held these
jurisdictions’ prisonersviaamore circuitous route. That is, some state or federal correctional
agencies sent prisonersto alocal government agency using an intergovernmental agency
agreement. These local governments in turn contracted with private companies to house the
prisoners. By requesting information about only those facilities with which correctional
agencies in the surveyed jurisdictions contracted, private facilities receiving prisoners
through the intermediary of alocal government were not represented in our survey.'” The
numbers of prisonersin these facilities can be estimated from the information provided in the
survey, however. All surveyed jurisdictions reported atotal of 52,370 prisoners housed in
privately operated facilities on December 31, 1997, 14,719 more than they accounted for in
the 91 contracts they identified as being active on that date. We assume that those prisoners
housed in privately operated facilities through intergovernmental agency agreements were
included in the larger number. We cannot assume that all of these nearly 15,000 prisoners
were held in secure facilities, however. Because of some ambiguity in the wording of the
guestion posed to correctional administrators, some respondents may also have counted
among these 14,719 inmates those held in non-secure community-based private facilities.

Case Studies

Case studies were conducted to examine practices in a small number of selected correctional
agencies. These include the state correctional departments in Oklahoma, Texas, and Florida.
(A separate agency existsin Florida, the Florida Privatization Commission, which is
independent of the Department of Corrections.) These particular states and the federal
government conduct a disproportionately large amount of the prison privatization businessin
this country. At the end of 1997, there were 37,651 prisoners housed in privately operated
facilitiesfor state or federal departments of correction. Forty-two percent of these, or
approximately 15,700 persons, were sent there by these three states. These agencies are also

17 Thetwo exceptions to this were the two states that reported such IGA agreements as though they were contracts; their responses are
included in this report.
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among those that house the largest percentage of their prisonersin privately operated
facilities. Texas had the second-largest number of their prisonersin privately operated
facilities—7,223, or five percent of itstotal population at year-end 1997 (the Federal Bureau
of Prisons had the largest number: 9,951). Oklahoma reported having 4,588 prisoners
contracted out, but this represented 23 percent of itstotal state prisoner population—the
highest proportion in the country. Floridahad 3,877 in such facilities.

These jurisdictions also have the most experience with contracting for privately operated
facilities. Of the 84 privately operated facilities that were reported to be contracting at year-
end 1997 with one or more state or federal correctional agencies, 28 of them were contracting
with one or more of the three agencies examined here.

The choice of these jurisdictions does not reflect a judgment that their practices represent the
best or worst of those found in the United States. Rather, we selected these largely because
they had more contracting experience than most, because they made greater use of the private
sector than most, and because their contracting practices have evolved over the years.

A Roadmap to This Report

Although not labeled as such, the following consists of two parts. The first, encompassing
Chapters 1 through 3, examines some general issues pertaining to contracting for
imprisonment services. Chapter 1 addresses reasons for contracting (or “ strategic
objectives’), and distinguishes between two different private imprisonment markets that exist
to serve these objectives. Chapter 2 examines selected issues involving how contracts are
structured. These include how the scope of the contract is defined and whether it includes
management services only for government-owned facilities or involves purchasing beds in
privately-owned facilities. The implications of these different types of contracting
arrangements are explored in Chapter 3. That chapter also discusses how different contracts
structure payments to private firms and examines briefly the differences in incentives and
risks that flow from these arrangements. Considerably more attention is then given to the
development of performance-oriented contracts that aim to accomplish specified outcomes
rather than contractual agreements that require compliance with procedural rules and
regulations. Throughout these first three chapters, references are made to specific
developments in various states, but the focus is on contracting practices generally.

The second part, including Chapters 4 through 6, examines the experiences of three statesin
contracting for imprisonment—Texas, Florida, and Oklahoma, respectively. Each chapter
discusses why the states chose to engage the private imprisonment industry and how it has
implemented this choice. Attention is then given to assessing, briefly, the extent to which the
state has achieved its objectives.
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1. Why Contract? Governments’ Objectives in
Turning to Private Imprisonment Firms

Even though questions about costs and savings associated with contracting appear paramount
with analysts who have compared private and government-operated prisons, areview of
recent history suggests that these considerations have been of secondary importance to
legislators’ and correctional administrators' need to rely on the private sector to provide
needed beds quickly. Thisisnot to say that the prospects or, at least, hopes for savings have
been insignificant. Claims and beliefs about the cost-effectiveness of privately delivered
services have certainly provided important ideological supports for decisionsto turn to the
private sector rather than meeting the increased demand for prisons with more government-
run facilities. But contracting offers other advantages, and may serve governments' interests
regardless of whether taxpayers’ monies are saved in the process.

Turning to the Private Sector to Acquire Needed Resources
Expeditiously

Although entrusting the care and keep of prisoners to private businessmen had along and
controversial history in the Nineteenth Century, the contemporary version of this began in the
late 1970s. With little notice, correctional agencies had began, during the late 1960s, to enlist
small, generally not-for-profit, organizations to operate halfway houses, work release
facilities, and other “community based” facilities. In 1979, the U.S. Immigration and
Naturalization Service began to contract with private organizationsto houseillegal aliens
being detained for deportation hearings. From this seedbed emerged the contemporary
private prison industry, and several of the most important players got their start there.

Thiswas not seen as “privatization,” in part because that term and the ideological baggage
that accompanied it did not become current until partway into the Reagan Administration, in
the 1980s. Instead, contracting out for whole facilities of this sort was seen as little different
than contracting for awide variety of other discrete services—which was alongstanding
practice in most jurisdictions. There are numerous reasons why “buying” rather than
“making” particular services makes sense to public managers, beyond any potential for cost
savings, and these by and large explained why contracting emerged. Contracting, for
example, provides away for managers to focus their attention and other valuable resourcesin
their core business activities rather than on the details of producing all needed goods and
services.! Thus, school boards have found it sensible to contract with private food service

1 JamesW. Culliton, Make or Buy: A Consideration of the Problems Fundamental to a Decision Whether
to Manufacture or Buy Materials, Accessory Equipment, Fabricating Parts, and Supplies, Harvard
University Graduate School of Business Administration, Business Research Studies, vol. 24, no. 4 (Dec.

1942); Michadl O'Hare, Robert Leone, and Marc Zegans, “ The Privatization of Imprisonment: A Managerial
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providers to operate school cafeterias so that principals can devote their attention to
educational matters.

Community-based organizations had the resources to provide to correctional departments,
and it was simply easier in many instances to rely on these facilities than to build or to find
and renovate facilities in urban centers. These resources could also be abandoned easily if
the political tides changed with respect to these halfway-out facilities. Moreover, provision
of work and educational release in these halfway house settings appeared somewhat
peripheral to the more central mission of correctional agencies—the secure imprisonment of
convicted offenders. Managers could retain their focus on their core mission by delegating
such peripheral servicesto othersin the private sector.

For the INS, the speed of acquiring needed detention space was the dominating motive for
contracting. The cycle of requesting capital construction in the federal government and
finally getting a new facility “on line” isalong one, lasting years. Faced with increasing
demands for space to detain illegal immigrants, the INS chose to contract with private
providers who would build facilities quickly, using private sources of capital. Because
payments to these firms could be charged against INS budgets for operations rather than for
capital investments, even though some portion of those payments went to pay off the firm's
capital investment, the INS could sidestep federal requirements for procuring new
construction. Indeed, within afew months of signing a contract with INS to detain prisoners
near Denver, Wackenhut Corrections Corporation built and opened a 150-bed facility.

In the early 1980s, state governments began to be interested in contracting with privately
operated prisons, in many instances because contracting overcame similar constraints on
speedy expansion of government-owned prisons. By the mid to late 1970s, the demand for
prison cells began to intensify. State and federal legislatures began, in the mid-1970s, to
reform criminal sentencing laws to stiffen punishments meted out to criminals. At roughly
the same times, lawmakers also declared a“war” on drug abuse, and drug users and
traffickers began to be send to prison in large numbers, and for along time. Thisreversed
what had been a decade-long downward trend in prison populations. In 1972, the number of
prisoners in state and federal prisons declined to 200,000, and the incarceration rate that year
dropped to alevel not seen in this country since the 1920s. Within ten years, the number of
prisoners behind barsin state and federal prisons had doubled. By 1998, the nation’s prisoner
population had grown to 1.2 million.

Governments undertook a massive prison building campaign to supply the needed cells and
beds, but capacity often lagged behind need. By the mid-1980s, for example, state and
federal prisons held more offenders than they were built to accommodate. By 1995,

Perspective,” in Douglas McDonald (ed.), Private Prisons and the Public Interest.
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governments had still not caught up with the demand for prison cells. Crowding made it
difficult to manage prisoners and jeopardized the fragile peace that existsin these ingtitutions.
Federal courts also found crowding and various other conditions of confinement in many
prisons throughout the country to be so deficient asto constitute a violation of the Eighth
Amendment’ s prohibition of “cruel and unusua punishment.” The courts demanded that
governments remedy these shortcomings. By 1988, prisons and jailsin 39 states, plus the
District of Columbia, US Virgin Islands, and Puerto Rico were under such court orders. The
one-two punch of swelling prisoner populations and federal court orders has had huge fiscal
implications for states.

Expenditures of this magnitude were not sufficient to meet the demand for prison cells,
however, which fostered a private market in imprisonment services to emerge. The ability of
governments in many states to build all the prison cells they needed was constrained by the
various expenditure controls and revenue restrictions that were passed during the “taxpayer
rebellion” that began in California with the passage of Proposition 13 in 1978. Voters were
rejecting requests by governments to borrow for prison construction, and constitutional debt
ceilings were being reached in many states. Faced with a swelling sea of prisoners, lawsuits
claiming unconstitutional conditions, and arestricted ability to build prisons fast enough,
governors, legidators, and correctional administrators began turning to the private sector for
needed beds. Asin the federal government, state governments were allowed to contract with
firms that provided both the buildings and the management and could charge these
expenditures against their operations budgets. Requirements for capital construction projects
and taking on public debt were thereby averted.

The importance of contracting as a means of expanding needed prison capacity isevident in
the answers state correctional directors gave in the Abt Associates survey regarding their
states' reasons for contracting. Those correctional administrators who had active contracts
with private imprisonment firms at year-end 1997 were also asked to report their
government’ s objectives for contracting and to rank the relative importance of these
objectives. From their responses, it is clear that contracting was undertaken in most states
primarily to reduce overcrowding and to acquire beds quickly (Table 1.1). Lowering the cost
of operations or construction was reportedly of secondary importance in all but eight states.
(In these eight states, cost savings were paramount.) In all, 86 percent of the 28 responding
jurisdictions cited reduction of overcrowding as an objective of any rank, whereas about half
(57 percent) cited hopes of cost savings. Improving service quality by contracting was given
as the most important reason in only one state, although nearly half (43 percent) of the
contracting jurisdictions reported interests in improving service quality, even though this
objective was ranked most often as being somewhere between the fifth and ninth most
important reason.

The survey asked the 25 jurisdictions that reported not having contracts with private
imprisonment firms on December 31, 1997 their reasons for not doing so; seventeen provided
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reasons. Four reported not having contracts because their prison systems either already had
sufficient space or because planned construction was expected to be sufficient to handle the
demand. Three otherscited legal prohibitions that prevented them from contracting; four
reported that contracting was not under consideration because of concerns about |abor
relations or because of labor opposition; two reported that the issue of contracting was under
study or that a decision was pending; two were not convinced that cost savings would result;
one reported that no funding was available for such contracting; and one reported having
concerns about accountability and the quality of private management.

Table 1.1

Reported Objectives, by Rank, for Contracting with Private Correctional Firms

Rank Number (and Percent) of
States Citing this
1st 2nd 3rd 4th  5th-8th Objective
Reducing overcrowding 14 2 3 3 2 24 (86%)
Speed of acquiring additional beds 2 9 4 1 4 21 (75%)
Gaining operational flexibility 1 0 8 2 5 17 (61%)
Operational cost savings 8 3 1 3 1 16 (57%)
Construction cost savings 0 6 3 4 3 16 (57%)
Improving caliber of services 1 0 0 1 9 12 (43%)
Reducing legal liability exposure 0 0 1 2 7 11 (39%)
Other 3 2 0 0 1 6 (21%)
Note: One state listed several objectives without ranking them. Its responses are counted in the column on the right summing the

responses, but not in the columnsindicating rank. The sum total reported here does not, therefore, aways equal the total of
the ranked objectives.

Source:  Abt Associates survey of state and federal correctional administrators.

These data may oversimplify the reasons why state or federal departments of correction
sought to rely on private firms rather than on expanding government-operated facilities.
Discerning any particular government’s principal reason for contracting is often problematic.
Public agencies and public programs often lack clear statements of mission and purpose, and
their stated goals are often multiple, ambiguous, and even contradictory. Thisreflectsin part
the fact that decisions often result from agreements and conflicts among different political
actors who are motivated by different political interests. The survey recorded the correctional
directors' representations of the reasons, and these may not correspond precisely with
answers that legislators or governors would have given to the question.

How legidators and governors would have answered the question is especially relevant,
because these were reportedly the most active initiators of efforts to contract for private
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imprisonment. The Abt Associates survey of state and federal correctional administrators
asked who initiated the decision to contract for private imprisonment servicesin their
jurisdiction. In jurisdictions that contracted for the management and operations of entire
prisons, the initiatives to do so were most often taken by legislatures or governors, and not by
correctional administrators. That is, of the 28 jurisdictions that had active contracts in the
closing days of 1997, the legislature was reportedly the source of theinitiativein 11
jurisdictionsand the governor in five. Correctional administrators were identified as the
initiating agents in seven, but this may not be atrue reflection of their role. In at least one
jurisdiction where the chief executive initiated privatization, the director of the correctional
agency took credit for the initiative to contract out. In three states, the federal courts were
identified as the source of the initiative, but this was probably not an accurate depiction of
how contracting came about there. The courts had found conditions in these states' prisons to
bein violation of constitutional standards, but judges do not typically determine the means by
which these are to be remedied.

These findings are not surprising, in that the “privatization” effortsin this country, at least
with respect to prisons, have rarely involved conversion of government-run facilities to
privately run ones. If cost savings were indeed the most important consideration, it would be
logical to consider such conversions. Instead, in nearly al instances, the private sector has
been called upon to staff or to build and staff new facilities.

Two Private Prisons Markets

Contracting with private prisonsin this country has followed two different dynamics, and
each poses different challenges to managing prison privatization. The dominant modeisfor a
government agency to decide to contract for some of its needed state prison beds, and then to
seek a contractor willing to provide these beds in-state. In some instances, the state owns the
facility and signs a contract with a private firm to manage and operate it, while in other
instances the government elects to contract out the design, construction and operation of a
new facility. The most usual result, regardless of who owns the facility, is the creation of
one-to-one relationship between prison operator and the state prison system. That is, the state
prison system is the contractor’ s sole client at the facility; the only prisoners held in the
facility are those under the jurisdiction of the client state agency. Moreover, the prisonisin
the same state as the publicly operated prisons, which creates at least some of the conditions
supportive of aclose integration between the publicly operated facilities and the privately
operated prisons. In these circumstances, the state’ s management of the contractor is
typically close. The procurement and contracting processes provide an opportunity to spell
out quite precisely the specific rights and responsibilities of the contractor and the state. The
process of monitoring the contract creates the opportunity for close and ongoing involvement
by the state’s managers and their representatives, although not all states elect to conduct close
monitoring.
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The second general pattern of contracting for prison beds poses different challenges for state
management. Rather than waiting for the states to issue a call for service, some private firms
take the risk of building facilities without first being assured of any prisoners from a
particular correctional department. (These are often called “spec” prisons, built as
speculative ventures by private correctional firms.) Once built and staffed, they advertise
their availability to correctional and law enforcement agencies anywhere in the country that
arein need of prison beds. Not all firms succeed in attracting prisoners. Those that do may
hold prisoners from a variety of different agencies, both out-of-state as well as from the state
in which they are located. As such, these facilities are oriented to what is essentialy a
national market, in contrast to those facilities that are brought into being as aresult of a state
or federal government'sissuance of arequest for proposals and subsequent awards of
contracts. Many of these facilities that are oriented to the national market may not have any
prisoners at all from the correctional agenciesin the states in which they are located. Indeed,
they may have no relationship at all with the state governments in these states, other than an
obligation to pay corporate income taxes. Owners of private property do not need licenses
from state correctional agencies to build and operate detention facilities and, until recently,
most state legislatures have not established regulatory systems for the states or localities to
govern private prison operations.

The emergence of these latter types of facilitiesis not new. During the mid-1980s, a number
of small correctional firmswere buying or building detention facilities with an eye to offering
bedsto aregional or national market. These included Joe and Charles Fenton’sfirmin
Pennsylvania, as well as Philip Tack, who created the 268 Center in Cowansville, a small
town down on its luck in economically depressed western Pennsylvania. Tack arranged with
the District of Columbia s correctional agency to take fifty-five of the District’s prisoners to
relieve overcrowding in the D.C. jails. Thisaarmed the townspeople, who had initially
welcomed the center and the jobs it brought, and they began to patrol the streets with
shotguns, fearing escapes. This caught the eye of the press and, consequently, organized
labor, which spurred the state legislature into passing a moratorium on private prisonsin the
state.? This constellation of events foreshadowed those in Y oungstown, OH over a decade
later.

Texas has been home to the largest number of these facilities. At the end of 1997, there were
23 privately owned and/or operated correctional facilitiesin the state, not including six
privately managed jails under contract with the state and some others not reported because
state or federal government agencies relied on intergovernmental agency agreements to place
prisonersinthem. Asof that date, the state had no contractual or any other type of
relationship with nine of them.®* All of these nine housed prisoners from other states.

2 SeeAric Press, “Private Prisonsin the 1980s,” in Douglas McDonald (ed.), Private Prisons and the Public Interest (New Brunswick,
NJ: Rutgers Univ. Press, 1990), pp. 31-32.
3 Abt Associates survey of state and federal correctional agencies, conducted in 1998.
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Including those in Texas, the 1998 Abt Associates survey identified 84 facilities that were
under contract with state correctional agencies to hold prisoners outside the contracting
states' boundaries. In addition, as mentioned above, there were other such facilities that were
not so identified because state and federal governments were asked to list only those with
which these governments contracted to hold prisoners. Because some governments did not
contract directly with these facilities, they chose not to include them in their lists. Rather
than entering into a contractual agreement with the private prison operator, state and federa
agencies have used other available means of securing bedsin private prisons. One such
method is an intergovernmental agency agreement, negotiated between a state correctional
agency that electsto send its prisoners to a private facility located in another state and a
sheriff of the county in which the facility islocated. Another method is to use the authority
of interstate compacts that have been established to transfer legal jurisdiction over inmates
from one government entity to another. Once legal jurisdiction over inmates is transferred to
local sheriff, the sheriff then transfers the prisoners to the privately operated facility by means
of a contractual arrangement between the local sheriff and the facility. These sheriffs thereby
act as intermediaries between out-of-state correctional agencies and private prisons.

Table 1.2 shows the names and host states of facilities identified in the Abt survey that held
prisoners from out-of-state on December 31, 1997. In addition, it shows the states from
which these inmates were sent. As shown, most of these facilities served only one out-of -
state government, but five held prisoners sent by more than one state government.

The national and local in-state markets differed in anumber of significant ways. Two-thirds
of the agreements between state governments and nationally-oriented facilities were non-
competitive interagency agreements authorizing prisoner transfers. The rest resulted from
competitive bidding. In contrast, 70 percent of the contractual agreements between state
governments and privately operated prisons located within their states' boundaries involved
competitive bidding. None of the agreements with the nationally-oriented facilities specified
whether inmates shall be housed in single-bed or double-bunked facilities, whereas half of
the agreements with in-state facilities did so. Moreover, half of these nationally-oriented
facilities were smaller and held fewer than 200 inmates; the rest held between 201-600
inmates. In contrast, only 20 percent of the facilities serving their host state governments had
few than 200 inmates, and a third had more than 600.

The majority of agreements between states and out-of-state facilities had terms of two years
or less, where most of the contracts between state governments and in-state facilities were
longer—between two and five years, and some longer. The per diem rates paid for out-of-
state facilities were al'so higher than for in-state contracts. All agreements between state
governments and out-of -state facilities that sold services on the national market specified
payment rates in excess of $35 aday, whereas 55 percent of the contracts between states and
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Table 1.2

Privately Operated Facilities Servicing a National Market, by Location and Governments
Contracting with Them (Includes only facilities contracting with state or federal correctional

agencies on December 31, 1997)

Facility Location Client States Contracting Partners/Operator
Basile Detention Center Louisiana Idaho Louisiana Corrections Services
Central Arizona Detention Arizona Montana  Corrections Corporation of America
Center New Mexico

Oregon
Central Texas Parole Violator Texas Texas Wackenhut Corrections Corporation
Facility Oklahoma
Crystal City Correctional Facility Texas Hawaii Bobby Ross Group
Dickens County Correctional Texas Hawaii Bobby Ross Group
Facility
Frio Detention Center Texas Idaho Correctional Services Corporation
Hardeman County Correctional Tennessee  Tennessee Corrections Corporation of America
Center Indiana
Karnes County Correctional Texas Oklahoma Bobby Ross Group
Facility
Limestone County Detention Texas Oklahoma Capital Correctional Resources, Inc.
Facility
Mansfield Law Enforcement Texas Oklahoma Mansfield Public Finance Authority
Center
Newton County Correctional Texas Hawaii Bobby Ross Group
Facility Oklahoma
Odessa Detention Center Texas Oklahoma Gil R. Walker, Inc.
Prairie Correctional Facility Minnesota Colorado Corrections Corporation of America
Idaho
Minnesota
North Dakota

T. Don Hutto Correctional Center Texas Wyoming Corrections Corporation of America
West Tennessee Detention Tennessee Montana  Corrections Corporation of America

Source:

Abt Associates Inc. 1998 Survey of State and Federal Correctional Agencies
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in-state facilities specified lower per diem rates. Nationally-oriented facilities having
agreements with more than one client government also charged different per diem ratesto
each client. One facility-the Hardeman County Correctional Center in Tennessee—charged
the state of Indiana $45/day, while Tennessee paid $32.47/day. The State of Tennessee did
contract for amuch larger number of inmates, however: 1,521 on December 31, 1997, as
opposed to Indiana’ s 69 inmates.

There were also significant differences in the states’ monitoring practices at these out-of-state
facilities. These are discussed in Chapter 3.
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2. The Contractual Structure: Selected Issues

Designing the contractual relationship between governments and private imprisonment firms
involve myriad considerations. This chapter does not attempt to address all such
considerations; more comprehensive examinations are available elsewhere.* The discussion
here is limited to issues associated with (1) the risks of contracting with private firmsto
provide facilities as well as management services, (2) risks associated with different payment
provisions, and (3) performance-oriented contracts.

Facility Ownership and the Risks of Entrenchment

Many of the purported benefits of contracting depend upon the competitiveness of the private
imprisonment market. To the extent that firms compete with one another for contracts, there
will be amore pronounced tendency toward cost control, and buyers in his marketplace (i.e.,
governments) will have more options for picking the most attractive and advantageous bid. |If
governments have the option of canceling or not renewing a contract and signing up another
provider, firmswill be under pressure to perform effectively or risk going out of business.
Moreover, afirm’'s performance will be measured not only against standards agreed upon in
contracts but also against what the competition offers. On the other hand, if monopoly
conditions prevail or if asingle provider is entrenched in a particular state, the government
will lose freedom of action and may become excessively dependent upon the private
provider. The ostensible advantages of privatization may thereby evaporate. (Governments
may, of course, elect to turn back to full reliance upon the public correctional agency and
thereby withdraw from the market.) This suggests that how governments structure the
privatization program, and decisions that they make about allocating ownership and
management responsibilities, have an effect on the competitiveness of the marketplace and,
by extension, the government’ s leverage over future suppliers.

There is substantial variation in how governments have structured the overall contracting
arrangement with respect both to ownership of the facility and to the obligations to manage
and operate it.

. The narrowest contracts are for selected services such as contracting with food service
companies to operate prison cafeterias, or with private firmsto deliver prison health
care services. These specific-service contracts are common and are not examined
here.

1  See for example, William Coallins, “ Contracting for Corrections Services Provided by Private Firms’; also see Malcolm Russell-
Einhorn, “Legal |ssues Relevant to Private Prisons’ in Douglas McDonald, Elizabeth Fournier, Malcolm Russell-Einhorn and
Stephen Crawford, Private Prisonsin the United States: An Assessment of Current Practice (Abt Associates Inc., 1998, at
www.abtassoc.com.)
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. Governments also contract for full-service management and operation, but retain
ownership of the facility.

. Another approach is to contract for bedsin facilities operated by private firms and
owned by entities other than the client government, either by the operating firms
themselves, or by other private entities that partner with operating firms. These
facilities typically operate in the second tier of the private prisons market, which we
have termed the “national” market; these facilities offer beds to any and all client
agencies. Assuch, any single government does not have exclusive rights to use of the
facility.

. Still another approach is for a government to contract with afirm to finance,
construct, and operate a facility that will exist for the (largely) exclusive use of that
government. For example, the INS contracted with the Wackenhut Corrections
Corporation to finance, build, and operate a detention center outside of Denver to
hold illegal immigrants. Thistype of arrangement is similar to a contractor-owned
and operated facility that serves client governments in a national market, but differsin
that facilities come into being not as a speculative investment but as a consequence of
acontract with a client government that has exclusive use of the facility during the
term of the contract (although some provision might exist for renting some unused
beds to other agencies' prisoners).

. Another approach is for agovernment to create a private corporation that exists
entirely to serve the interests of that government, and which assumes responsibility
for financing and constructing a correctional facility. These corporations are
effectively controlled by public officials as they sit on the boards of directors,
although the entity is legally independent of the government. The facility isthen
leased to the government. The government’s correctional agency can chose either to
staff it directly, or the government can contract with a private management firm to
operateit. Governments have created these nominally private corporations to own
and finance facilities because these corporations can sell corporate bondsin the
capital markets and are not subject to the debt restrictions and voter-approval
requirements that many state governments face.

There exist some variants of each of these broad types. For example, town or county
governments may decide to get into the private prison business by creating special purpose
authorities to finance and construct prisons as speculative investments, partnering with an
established management firm to operate the facility, and then offer its beds to the national
market. Asdiscussed in Chapter 6, public officialsin a small Oklahomatown took this route
to develop itslocal economy.
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In the Abt Associates 1998 survey of correctional state and federal correctional agencies,
respondents reported that 34 of the 84 facilities that were under contract with state and

federal governments on December 31, 1997 were owned by governments. Fifty of the
facilities were owned by the management firms that operated the facilities or by other private
entities. Seven of the facilities were owned by entities that were only nominally private, as
they were created by governments to own the facility on behalf of that government. For
example, the Industrial Development Authority of Brunswick County owns the Lawrenceville
Correctional Center on behalf of Brunswick County.

In theory, at least, contracting with entities that own facilities as well as operate them may
run the risk of allowing the contractor to become entrenched and thereby to minimize or
eliminate subsequent competitions.? Economist Oliver Williamson has theorized that when
services are provided through contractual arrangements, competition among providersis
severely constrained if the assets specific to a contractual relationship are substantial and not
easily redeployed.® To the extent that such assets exist, the original contractor will have an
advantage over other bidders and parity among them will not exist. Incumbents will already
have afacility in place at the end of the first contract period, and revenues from the first
contract may have paid off a substantial part of theinitial investment. Ownership of the
needed asset may pose a barrier to entry to other potential bidders. The number of suppliers
willing to offer their services at competitive prices will be fewer than in a market where no
transactional-specific assets have been developed. Buyers may thereby become more
dependent upon the original contractor and may find it more difficult to exit in the event of
inadequate performance. In these circumstances, it is hypothesized that the power of the
buyer is reduced, the cost to the buyer of ending the contractual relationship increases, and
the supplier’ s ability to exact higher feesfor its servicesis consequently strengthened.

The survey conducted by Abt Associates of state and federal correctional agencies was
designed to test this hypothesis, but the results are not conclusive one way or the other.
Agencies that contract for privately operated prisons were asked if the facilities were owned
by their governments or by private entities, and were also asked if the incumbents won or |ost
the most recent recompetitions for the contracts. Among the 91 contracts that were active at
year-end 1997, only 17 had been awarded following expiration of a previous contract. The
remainder were either still under the first contract signed, or were procured using non-
competitive means (e.g., sole source procurement). Of the 17, incumbency provided an
overwhelming advantage: all but one of these were awarded to the incumbents. (The single
contract that was not awarded to an incumbent was one where the facility was publicly
owned, where eight different firms competed, and the award went to the lowest bidder.)

2 Douglas McDonad, “When Government Fails: Going Private as a Last Resort,” in McDonald (ed.), Private Prisons and the Public
Interest (New Brunswick, NJ: 1990), pp. 194-196.

3 Oliver E. Williamson, “What is Transaction Cost Economics?’ Working Paper No. 1014 (New Haven, CT: Institute for Social and
Policy Studies, Yae University, May 1984).

Abt Associates Inc. The Contractual Structure 13



This document is a research report submitted to the U.S. Department of
Justice. This report has not been published by the Department. Opinions or
points of view expressed are those of the author(s) and do not necessarily
reflect the official position or policies of the U.S. Department of Justice.

Whether the contracts were awarded to the lowest bidder was known by respondents for 13 of
the competitions. Incumbents won 12 of the 13, and submitted the lowest price bid in all but
one. Thisindicates that incumbency itself isa powerful advantage.

There was no evidence that private ownership of the facilities made any difference in the
outcomes of these procurements. Only four of the facilities were privately owned; al four
firms won new contracts. Only two of these clearly resulted from competitive procurements
following issuance of requests for proposals, however. The others resulted from unspecified
other forms of procurement.

Payment Structures

V arious methods have been devised to compensate contractors for their services. The
principal issueis how to structure payments for varying numbers of prisoners under custody.
Different types of contracts and payment structures distribute risks differently between the
government and to the contractor, and thereby create different opportunities for the contractor
to profit.

For the contractor, the principal financial risk is not having enough prisoners and consequent
revenues to offset costs. The costs of operating prisons are largely fixed, as the staff,
equipment, and utilities required to operate a prison remain relatively constant even if the
numbers of prisoners are substantially below or above planned capacity. Therefore, itisin
the contractor’ s interest to maintain a stable number of prisoners, either from a single or
multiple government agencies, or to have financial guarantees regardless of the numbers of
prisoners sent to them. Governments have different interests. Some may want to have the
resource available and to pay only when used; others may want to protect themselves against
having to pay more than they have budgeted for. There exist anumber of different
arrangements for paying private firms for their services that seek to balance the different
financial interests of contractors and governments.

A common approach that affords the government great flexibility isto use afixed-price,
indefinite delivery/indefinite quantity (1D/IQ) contract so that prison beds are available on an
as-needed basis. These contracts provide for an indefinite quantity of a service or supply,
within stated limits, to be furnished during a fixed period, with deliveries to be scheduled by
placing orders with the contractor. The government defines its requirements but puts
contractors on notice that the delivery dates required and the quantity of the services are
unknown at the time the contract isissued. The contractor is paid afixed price per prisoner,
per person/day used. This price may include all the contractor's costs associated with housing
and safeguarding a prisoner, athough limits might be placed on the contractor’s liabilities for
health care costs, as discussed below. Contractors may also be allowed to bill separately for
specified unpredictable costs, such as transporting prisoners to and from airports, or to and
from off-site health care facilities.
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These pure 1D/IQ contracts serves the government’ s interests well because the government
will not be obligated to pay for servicesthat it does not use (unlike a fixed-price contract).
But the contractor bears substantial risk in this arrangement. Its profits and financia health
are at risk if the government fails to request a sufficient level of servicesto offset the
contractor’ s costs of creating the resource. Most of the costs of providing imprisonment
services are fixed, as the numbers of staff, equipment, and utilities required to operate a
correctional service remain relatively constant even if the numbers of prisoners are
substantially below or above planned capacity.

To minimize the risk to the contractor of insufficient demand, contracts may specify a
guaranteed minimum number of person/days to be ordered during a contract period, as well
as a guaranteed minimum dollar amount that the government is obligated to pay. The
contractor is thereby entitled to receive an order of the specified minimum quantity, even if
the government does not subsequently order that quantity of services. The higher the
minimum order specified in the contract, the lower the financial risk to the contractor.
Setting a high minimum quantity creates a higher risk of unnecessary government spending,
however. If the government is unwilling or unable to use the contractor’ s imprisonment
services at the level guaranteed, it is effectively paying the contractor for services not used.

In the event that the government requests considerably more imprisonment services than
planned, the contractor’ s opportunities for profit increase substantially if the contract
obligates the government to pay the full per diem for these higher numbers of prisoner/days
consumed. The government is thereby liable to pay considerably more for a contracted
imprisonment service than it would if the facility were operated directly by the government.
Thisis because the marginal per diem costs of the government imprisoning in its own
facilities 10 or 20 or even 30 percent more prisoners than planned and budgeted are low,
relative to the average cost per diem. If the government pays a per diem rate that
approximates the contractor’ s average per diem cost a planned levels, the difference between
the contractor’ s actual marginal costs and the paid per diem rate can be taken as profit.

If the government is able to regulate its need for prison space well, the opportunity for such
“windfall profits’ reaped by a private contractor will be slim. In some instances, however,
governments may not be able to regulate demand for cells. For example, Hamilton County,
Tennessee, contracted in the mid-1980s with the Correctional Corporation of Americato
operate a412-bed penal farm at Chattanooga. The county agreed to reimburse CCA at a
fixed rate of $21 per day for each inmate in custody. Shortly after signing the contract, the
number of prisoners rose dramatically—about 40 percent—because county judges began
taking a sterner line on drunk driving offenses, and because intake of new prisoners by the
state's prisons slowed, backing prisoners up in the county facility. CCA'sbillings were far
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higher than anyone expected, as a consequence, and the county's expenditures were $200,000
over budget in lessthan ayear.*

One method of distributing financial risks posed by unpredictable and varying demand for
detention servicesisto establish abase per diem rate to be paid for a certain specified level of
services, and different rates to be paid under conditions where demand is lower or higher than
this specified level. 1nthe event of greater demand for services than specified, establishing a
considerably lower per diem reimbursement rate for the additional prisoner/days may benefit
the government substantialy. That is, alower rate that approximates the contractor’ s actual
marginal costs plus areasonable margin for profit will eliminate the possibility of alarge
windfall profit and a correspondingly large “windfall expenditure” by the government.

Fixed-price contracts allocate risks differently. The contractor will not be able to be
reimbursed for any marginal costs associated with high levels of use, but will be able to keep
revenues and profit from lower-than-expected levels of use. The financial risk to the
contractor can be protected by establishing a firm upper limit on the number of prisoner/days
to be provided during the contract period. Asthe government is obligated to pay the
contractor the same amount regardless of demand, this contractual arrangement places the
burden on the government to keep demand for imprisonment services high.

The Federal Bureau of Prisons’ contractual arrangement for management and operation of a
prison in Taft, Californiais structured as a fixed price contract with an option for avariable
per diem rate above a specified population level. The facility was constructed by the
government for atotal of 2,000 adult male inmates, including 275 in the Institution Hearing
Program under INS deportation orders. The solicitation sought afirm fixed price, award fee
contract. The fixed price was to include all costs for operation and maintenance of the
facility, including medical services, associated with an average daily population of 1,946
inmates. The Bureau requested industry comments when it was planning the procurement,
and industry representatives voiced a preference for the fixed price contract over an
indefinite quantity contract based on a unit price per inmate day. In thisinstance, the Bureau
agreed with industry, recognizing that the contractor must operate the institution regardless of
the variation in the inmate daily count.®

The contractor was allowed to bid, in addition to the fixed price, afixed incremental unit
price per inmate day that will be paid if the inmate population exceeds 1,946, up to a
maximum of 2,355. In the contract awarded to The Wackenhut Corrections Corporation, this
“incremental unit” price is substantially lower than the average per prisoner/day price for the

4 Aric Press, “The Good, the Bad, and the Ugly: Private Prisonsin the 1980s,” in McDonald (ed.) Private
Prisons, page 29.

5  Transcript of Pre-Proposal Conference, December 11-12, 1996, pp. 12-13.
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first 1,946 prisoners. How closely this approximates the marginal cost to the contractor of
housing these additional prisonersisunknown. The much lower unit price does offer
significant protection to the government against high costs associated with unanticipated
increases in demand for bedspace, however.

Examples of other payment structures include the following:

. A Texas RFP for one-to-three 500-bed prisons offers a fixed price contract but
allows for an adjustment to the price if fewer than a minimum number of
inmates are assigned to the facility.® Texas pays the contractor the greater of the
“monthly operator” payment or the minimum monthly payment. The monthly
operator payments equals the operator daily rate times the number of inmates
who occupied the facility times the number of days. The minimum monthly
payment is the operator per diem rate (afixed daily rate) times the minimum
number of inmates agreed upon for the facility times the number of daysin the
preceding calendar month during which the facility was available for use and
occupancy.

. Kentucky reimburses its contractor at a negotiated price per inmate/day. The
price per day includes all costs associated with operation of the facility with the
exception of health care costs. Payments are made monthly within thirty days
after receipt of an itemized invoice which details the names and identification
numbers of the inmates assigned to the facility and the number and listing of
calendar daysin which the inmates resided in the facility. No payments are
made for inmates who are absent from the facility, for any reason, in excess of
three days.”

. North Carolina reimburses the contractor on a per diem inmate cost which
includes all operating costs. The North Carolina RFP examined here includes
provision for potential cost sharing between the state and the contractor for
inmate health care.?

. Tennessee' s payment terms are quarterly allocations of the fixed annual contract
cost. If fewer than 160 out of the 180 detainees contracted for are housed in the
facility, the price is reduced by $7 per day.®

6  Texas Department of Criminal Justice Facilities. “Request for Proposals for the Operation of from One to Three Facilities,” 1995.

7  Commonwesalth of Kentucky Department of Corrections, December 1993, Contract for the Operation of Three Minimum Security
Facilities.

8  North Carolina Department of Correction, December 1995, Request for Proposals for Two 500-Cell Medium Security Institutions.

9  State of Tennessee Department of Corrections, October 1986, Request for Proposal to Manage and Operate Carter County Work
Camp.

Abt Associates Inc. The Contractual Structure 17



This document is a research report submitted to the U.S. Department of
Justice. This report has not been published by the Department. Opinions or
points of view expressed are those of the author(s) and do not necessarily
reflect the official position or policies of the U.S. Department of Justice.

. California reimburses the contractor based on an approved per diem rate which
is expected to be the not-to-exceed-cost ceiling divided by the number of
anticipated inmates.*°

Determining which payment structure best suits the government should turn on an
identification of the various risks that the government faces during the contracting period,
and its ability to manage the demand for prison cells. Decisions to lessen the contractor’s
financial risks are likely to produce lower cost bids (assuming adequate competition among
bidders). Health care costs, for example, may be difficult for a contractor to predict in the
absence of detailed information about the inmate population to be housed. If a contractor is
expected to cover al costs of prisoner health care, the bid priceislikely to be higher than if
thereisacap on such liabilities. A small number of prisoners with AIDS, for example, can
require large expenditures for health care.

Designing Performance Requirements

In general, state and federal governments demand in their contracts that privately operated
facilities perform like their public sector counterparts. Statements of work in the contracts
generally specify that compliance will be required with the same procedural rules,
regulations, and standards that are in force in the public facilities. Although the Abt
Associates survey did not explicitly ask if compliance with departments of corrections' rules
and regulations was required of contractors, monitors for eleven contracts volunteered that
such compliance was indeed specified as a performance objective in the contract. An
examination of a selected number of contracts also found thisto be true. Correctional
administrators also reported that 57 of the 91 contractsin force at the end of 1997 required
that facilities achieve ACA accreditation within a specified time. In addition, administrators
reported that 61 contracts explicitly required compliance with conditions established in
consent decrees or other court-mandated standards.

There is no doubt that inclusion of such procedural requirementsin contractsis necessary, if
only to protect the state against lawsuits. Asto the matter of safeguarding inmate rights, itis
generally accepted that private prisons are treated as “ state actors’ for purposes of civil rights
suits, and that all relevant constitutional requirements apply with equal force to private as
well as public correctional facilities.'* Moreover, private prison employees are not covered
by the “qualified immunity” laws that shield public correctional authorities who reasonably

10 Stateof California Department of Corrections, October 1995, Community Correctional Facility Male Bed Expansion Request for
Proposals.

11  SeeWest v. Atkins, 487 U.S. 42 (1988). See also, e.g., Sreet v. Corrections Corp. of America, 102 F. 2d 810, 814 (6th Cir. 1996);
Payne v. Monroe County, 779 F. Supp. 1330, 1335 (M.D. Fla. 1991).
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believe that their discretionary actions are lawful.*? Finally, private prisons and officials are
not protected by other governmental immunities that may otherwise limit the monetary
damages available to inmates suing over prison conditions.”* Compliance with national
standards and laws provides governments a measure of protection against lawsuits.

Contracts that go beyond requiring compliance with procedural rules, regulations, and
standards, and which specify performance outcomes, are rare. One exampleis the contract
between the Federal Bureau of Prisons and Wackenhut Corrections Corporation for the latter
to operate the government-owned facility in Taft, California. Before describing this
particular contract, some background to performance standards and performance-based
contracting follows.

The “Making Government Accountable” Movement and Its
Implications for Contracting

The current emphasisin public administration circles on performance standards owes its
originsin the late 1970s and early 1980s to several sources. Oneisthe durable belief in this
country, intensified during the past twenty-five years, that government is ineffectual, that
government employees are indifferent to agency performance or to citizens' interests, and
that waste is pervasive. This belief was given official voice in the 1984 report of the
President’ s Private Sector Survey on Cost Control, generally known as the Grace
Commission after its head, J. Peter Grace, the chief executive officer of the W.R. Grace and
Company. Thisreport paraded example after example of real and apparently wasteful
practices by governments, and concluded that more than $400 billion could be saved by the
federal government during athree-year period simply by eliminating waste, without affecting
the quality or quantity of services. Although the analysis and the conclusions were incorrect,
as Steven Kelman'’ s critique shows, this report added fuel to demandsto “run the
government like a business.” **

This dovetailed with the movement to control government spending by means of limiting
taxing authority, initiated in the contemporary era by the passage of Proposition Thirteenin
Cdliforniain 1978. Within five years, fifty-one new expenditure controls or relevant

12 Richardsonv. McKnight, 117 S. Ct. 2100 (1997).

13 The Eleventh Amendment and state sovereign immunity statutes may prevent inmates from suing federal or state correctional
agencies and supervisory officialsin their official capacities. In these cases, plaintiffs may be limited to suits for monetary damages
against officialsin their personal capacity.

14  For acritique of the Grace Commission’s report, see Steven Kelman, Making Public Policy: A Hopeful View of American
Government (New York: Basic Books, Inc., 1987), Chapter 12, and Kelman, “The Grace Commission: How Much Wastein
Government?’ The Public Interest 78 (Winter, 1985).
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restrictions were placed on state and local governments' spending powers.”® This stimulated
public officials’ interest in adopting different approaches to improving government cost-
effectiveness by means of contracting out government responsibilities as well as by adopting
more performance-based management.

This intersected with asimilar trend in the business community. Economic performance of
the U.S. began declining in the 1970s. Japanese manufacturers captured substantial shares of
the American market for highly visible consumer durables such as automobiles and electronic
equipment, with products competitive in performance, superior in manufacturing quality and
lower in cost than their American counterparts. This shocked Americans, who had grown
accustomed to technological and economic superiority during the postwar period. Lessons
began to be drawn from analyses of the Japanese industrial performance. One isthat industry
in Japan has benefitted from strategic planning, and that Japanese manufacturers have
incorporated the concepts of “total quality management” and “ continuous process
improvement” into their operations. Performance matters; dimensions relevant to the product
or the service are measured and monitored closely; and results are used to re-engineer further
improvements in the product or service design.

These various trends towards performance-oriented government culminated in this country in
the Government Performance and Results Act of 1993 (P.L. 103-62). GPRA aimsto
improve the operations of federal government programs by changing management emphasis
from inputs and processes to performance and results. 1t mandates that each federal agency
develop a strategic plan describing the agency’ s goals, objectives and operations. Each
agency isinturn to derive from its strategic plan an annual performance plan for each of its
program activities, defining program-level goals, operations and performance indicators.
These performance plans were to be the basis for annual performance reports to Congress.
Over thelong run, it isthe goal of Congress to integrate these annual performance reports
into the budgeting process.

In the words of the act, the purposes of GPRA are to:

. improve the confidence of the American people in the capability of the federal
government by systematically holding federal agencies accountable for
achieving program resullts;

. initiate program performance reform with a series of pilot projectsin setting
program goals, measuring program performance against those goals, and
reporting publicly on their progress,

15 ThomasR. Swartz, “A New Urban Crisisin the Making,” Challenge (September-October 1987), pp.35-37.
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improve federal program effectiveness and public accountability by promoting a
new focus on results, service quality, and customer satisfaction;

. help federal managers improve service delivery, by requiring that they plan for
meeting program objectives and by providing them with information about
program results and service quality;

. improve congressional decision making by providing more objective
information on achieving statutory objectives, and on the relative effectiveness
and efficiency of federal programs on spending; and

. improve internal management of the federal government.

GPRA establishes a performance measurement system the elements of which are strategic
plans, annual performance plans, and annual performance reports. The act also introduces
refinements to this basic approach. Thefirst isa®“managerial accountability and flexibility”
option allowing agencies to escape existing administrative procedural requirements and
controlsin return for accountability to specific performance goals. The second pointsto a
future extension of the concept which links program performance goals directly to budgeting.
Finally, in recognition of the extent of the change in current agency practices represented by
the provisions of GPRA, the act specifies that implementation should begin with alimited
number of pilot projects, with extension to the full range of federal agencies following
thereafter.

The Senate report accompanying the GPRA legidlation emphasized that measures of program
performance should, to the extent possible, concentrate on outcomes, rather than outputs.
Outcomes refers to “the actual results, effects, or impact of a program activity compared to its
intended purpose, " whereas outputs refer to actual levels of activity or effort that are
realized. For example: eligible clients completing a job training program are outputs, but an
increase in their rate of long-term employment is an outcome. “While recognizing that
outcome measurement is often difficult, and is infeasible for some program activities,” notes
the report, “the Committee views outcome measures as the most important and desirable
measures, because they gauge the ultimate success of government activities.”

The committee recognized that “not all governmental programs lend themselves easily to
measurable goals,” but cautioned that “managers should resist the temptation to decide too
quickly that a particular program is unsuitable for measurable goals.” The report goeson to
restate the central concern of the Congress:

The fundamental question is, what is the difference between a successful program and
afailure? Between awell-run program and one that is mismanaged? How can we tell
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the difference, and how should that be defined? If the difference cannot be defined,
then isthat not just an invitation to waste, inefficiency, and ineffectiveness?

Whether through precise quantitative measures or otherwise, Congress seeks explicit
judgements of whether programs have met their goals or not. |f agencies provide services by
means of contracts with private providers, assessment of contractors performance vis-a-vis
agency goalsis also needed.

Emphasis on performance objectives and performance measurement has not been limited to
the federal government. Several states have passed similar laws (e.g., Florida, Minnesota,
and Oregon ),*® a preference for performance-based contracting has been voiced by many
organizations, as discussed below; and the emphasis on seeing performance as outcomes
rather than process has seeped into public administration generally.

Performance Standards in Criminal Justice Agencies

These devel opments suggest that we are at amajor crossroads in how we administer, manage
and control public agencies. But the application of performance-standards to criminal justice
organizations has avery short track record, with afew important exceptions.

In the late 1970s, Wildhorn, Lavin, and Pascal wrote an important study on measuring the
performance of criminal justice agencies.*” In 1981, Burt wrote a similar pioneering article
on measuring correctiona agency performance.®® In 1982, the National Institute of Justice
published a series of reports on performance measurement in all areas of criminal justice.™
In 1993 the Bureau of Justice Statistics (BJS) published papers from the BJS/Princeton
Project, in which a study group of academics and practitioners commissioned and reviewed

16  Section 216, Florida Statutes, the Government Performance and Accountability Act of 1994, requires state agencies to submit
performance-based budget requests, programs, and performance measures. Chapter 186, Florida Statutes, requires each agency to
identify the measurable objectives that will be used to judge the achievement of the goals and objectivesin their Agency Strategic
Plans. Also see the Minnesota Milestones and Performance and Outcomes Reporting and Monitoring System (PERFORMS)
(http://www.finance.state.mn.us/budget/bis/performs/reports.html); and Oregon Benchmarks
(http://www.econ.state.or.us/opb/os_cont.htm).

17  Sorrel Wildhorn, Marvin Lavin, and Anthony Pascal, Indicators of Justice: Measuring the Performance of Prosecution, Defense, and
Court Agencies Involved in Felony Proceedings; a Guide to Practitioners. (National Institute of Law Enforcement and Criminal
Justice, Law Enforcement Assistance Administration, U.S. Department of Justice, May 1977).

18 MarthaR. Burt, Measuring Prison Results: Ways to Monitor and Evaluate Corrections Performance. (National Institute of Justice,
June 1981).

19 Thisserieswas published by NIJin July 1982, and included the following works: Gordon P. Whitaker, Stephen Mastrofski, Elinor
Ostrom, Roger B. Parks, and Stephen J. Percy, Basic Issuesin Police Performance; Joan E. Jacoby, Basic Issuesin Prosecution and
Public Defender Performance; Thomas J. Cook and Ronald W. Johnson, with Ellen Fried, John Gross, Mary Wagner, and James
Eisenstein, Basic Issues in Courts Performance; and Gloria Grizzle, Jeffrey Bass, J. Thomas McEwen, Deborah Galvin, Ann G.
Jones, Harriet D. Mowitt, and Ann D. Witte, Basic Issuesin Corrections Performance.
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papers on performance-based standards for criminal justice agencies® These were effortsto
design and/or to discuss performance standards.

In 1983, Norman Carlson, then the director of the Federal Bureau of Prisons, began a
program to develop and implement performance measures in the agency. Since Carlson’'s
retirement in 1987, the work has been continued by his successors. As originally conceived,
the Key Indicators/Strategic Support System (K1/SSS) involved defining performance goals
for the agency and for facilities (outcomes which were to be achieved); developing sub-goals
for al major aspects of facilities operation, the attainment of which would contribute to the
overall facility and agency goals; defining those sub-goals in operational terms; identifying
measures for each; monitoring facilities performance relative to the operational goals (which
involves data collection, analysis, and frequent reporting to managers); and modifying
practice to move the agency closer toitsgoal. Asit developed, the scope of KI/SSS has been
narrowed. Performance monitoring data are routinely collected and made available in an
easily useable format. However, it isdistributed only to top facility administrators, rather
than to managers and supervisors generally.

In 1987 the National Center for State Courts, with funding from the Bureau of Justice
Assistance, started the three-year Trial Court Performance Standards Project. It appointed a
commission which decided to focus on standards development in five areas. (1) access to
justice, (2) expeditiousness and timeliness, (3) equality, integrity, and fairness, (4)
independence and accountability, and (5) public trust and confidence. Eventually, the
commission devel oped twenty-two standards in these areas, devised measures for their
attainment, field tested the standards, and promoted their adoption by key judicial
organizations.

Outcomes-oriented performance monitoring systems have also been developed for policing.
COMPSTAT (Computerized Statistics) is arelatively new police management technique that
relies heavily on the presentation and analysis of reported crime data and other quantitative
police performance indicators. The process originated in New Y ork City in the mid-1990s,
when the New Y ork Police Department (NY PD) began holding regularly scheduled
command staff meetings in which area commanders would discuss crime trends,
interventions underway, and plans for reducing crime in their assigned areas. Computerized
crime maps (e.g., maps showing the location of reported robberies in the past 30 days) and
other crime indicators (e.g., a graph showing the number of robberies by month over the past
3 years) are displayed on large screens so that all attendees can see and comment on the data.
The COMPSTAT meetings also provide aforum for creating short- and long-term objectives

20 SeeJohnJ. Dilulio et a., Performance Measures for the Criminal Justice System. (Bureau of Justice Statistics, United States
Department of Justice, October 1993).
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and for holding area commanders accountable for crime levels, case clearance rates, and other
crime and quality of life indicators.

When New Y ork City began to experience significant reductionsin crime in the mid and late
1990s, many high-level city officials pointed to the COMPSTAT process as akey — or
perhaps even the key —factor. The perceived success of COMPSTAT in New York City led
many other cities to implement similar programs in their police departments. For example,
COMPSTAT-like programs have been implemented in Seattle (where it isreferred to as
SeattleWatch), Baltimore (Crimestac), Minneapolis (Codefor), Boston (CAM Meetings), and
Los Angeles (Fastrac). The extent to which COMPSTAT actually contributes to crime
reduction and improvements in quality of lifeisunclear. The Police Foundation is currently
conducting a national evaluation of COMPSTAT processes, with funding from the National
Institute of Justice, that may address some of these performance issues.

Performance-Based Contracting for Criminal Justice Services

Consistent with this broader movement to promote performance standards in government
agenciesisthe preference for performance-based contracts. Thus, Federal Acquisition
Regulations, supplemented by guidance provided by the Office of Federal Procurement
Policy, encourage the use of performance-based statements of work. OFPP statesin its best
practices guide for performance-based service contracting that “ performance-based service
contracting emphasizes that all aspects of an acquisition be structured around the purpose of
the work to be performed as opposed to the manner in which the work isto be performed or
through broad, imprecise statements of work which preclude an objective assessment of
contractor performance.”?* Furthermore,

The statement of work...establishes the standard for measuring performance
effectiveness and achievement both during contract performance and upon
contract completion. The work description establishes goals that become the
standards against which contract performance is measured. The SOW is not
complete unlessit describes both the work requirements and the criteriafor
determining whether the work requirements are met.*

One of the commonly voiced concerns with performance-based contracting, however, is that
the specification of objectives may be too vague to ensure satisfactory performance, and that
more detailed statements of work are needed. As Peter Cole arguesin his How to Write a
Satement of Work, “A purely performance-based description israrely appropriate; usually

21 Office of Federal Procurement Policy, A Guide to Best Practices for Performance-Based Service Contracting, p. 3.

22 Cole, How to Write a Satement of Work, (Vienna, VA: National Contract Management Association, 1995), p. 1-5.
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there are certain constraints that must be described to ensure that the contractor produces a
useful end product.”® This may be especialy true of high-risk activities, such asimprisoning
criminals.

The need for specificity in statements of work has been recognized by others aswell. For
example, the Sunset Advisory Commission was tasked by the Texas Legislature to review
and evaluate the performance of the Texas Department of Criminal Justice in contracting for
correction facilities and services. It concluded that “a greater degree of specificity can help
avoid any misunderstanding between the department and the vendors as to what the
department has actually contracted with the vendors to provide.”*

A monograph on devel oping requests for proposals prepared by the American Correctional
Association under a grant from the Office of Juvenile Justice and Delinquency Prevention
also recommends that “ Authors of requests for proposals should understand that their primary
responsibility isto communicate the agency’ s needs, requirements, and expectations to an
external audience as effectively and clearly as they possibly can. Authors of RFPs should
never rely on ambiguous or general language when precisioniscaled for. Itisequaly
inappropriate to provide specific language when general guidance is more appropriate.”*

Performance objectives, performance standards, and performance indicators are susceptible
to precise and detailed specification, athough such specification is not easy. In hisbook on
source selection, Don Edmunds writes that it is a struggle to write “ objectives’ rather than
“solutions.”® The struggle may be worth it, however. Focusing on contractors’ performance,
and measuring their compliance with performance standards, while permitting flexibility in
how the service is delivered (within specified constraints) may enhance the contractors
ability to meet the state’ s objectives. (Thisis, admittedly, a hypothesis rather than an
established fact.)

Operational and Non-Operational Goals in Contracts

Although concerned with public agency goals, John Dilulio and James Q. Wilson's
distinction between “operational” and “non-operational” goalsis relevant to performance
objectivesin contracting. An operational goal is“an image of adesired future state of affairs

23 Ibid., pp. 2-10, 2-11.

24 Sunset Advisory Commission, Recommendations to the Governor of Texas and Members of the Seventy Second Legislature, Final
Report (March 1991), Chapter 4: “Information Report on Contracts for Correction Facilities and Services,” p.20.

25  Office of Juvenile Justice and Delinquency Prevention, Monograph: Developing a Request for Proposals and a Proposal Review
Process, (Office of Justice Programs, U.S. Department of Justice, prepared under Grant No. 90-JS-CX-K003 by the American
Correctional Association), p. 6.

26 Don L. Edmunds, Source Selection: A Seller’s Perspective, (Holbrook & Kellogg, Inc., 1993), p. 201-202.
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that can be compared unambiguously to an actual or existing state of affairs,” whereas a non-
operational goal cannot be so compared.”’” An example of anon-operational goal is
“improving the quality of prisoner rehabilitation programs,” while an operational goal is
“increasing the average verbal and math scores on a particular standardized test of prisoners
by 20 percent by the second year of the contract.” Dilulio observes that most private sector
managers have operational goals—expanding “bottom line” profits, for example—while
public mangers often work in the context of multiple and contradictory non-operational
goals.® Thisresults, in part, from the fact that the political consensus needed to support or
alter broad areas of public policy is defined and formulated in terms of non-operational and
largely symbolic goals.

In these terms, the goals established in most private imprisonment contracts are essentially
non-operational. Furthermore, the goal of achieving ACA accreditation of detention facilities
is not an outcomes-based performance goal. Rather, as Parent has observed, ACA standards
primarily prescribe procedures.”® The great majority of ACA standards are written in this
form: “The facility shall have written policies and procedureson . . ..” The standards
emphasi ze the important benefits of procedural regularity and effective administrative control
that flow from written procedures, careful documentation of practices and events, etc. But,
for the most part, the standards prescribe neither the goals that ought to be achieved nor the
indicators that would let officials know if they are making progress toward those goals over
time.

The accreditation movement has been driven by an implicit assumption that facilities that
conform to ACA standards will indeed be “better”—Iess violent, more manageable, more
efficient, more humane, etc.—than facilities that do not conform. Two studies, both
involving juvenile facilities, question this presumed link. David Roush studied juveniles
pe