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PART I. INTRODUCTION

The purpose of this study is to provide empirical information about habeas corpus cases filed by
state prisoners in U.S District Courts under the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA™). This information is for policymakers who design or assess changes in habeas law, for litigants
and courts who address the scope and meaning of the habeas statutes, and for researchers who seek
information concerning the processing of habeas petitions in federal courts.

This introduction first describes federal habeas review and the current statutory scheme. It then

outlines five categories of empirical information about habeas review that are examined in this study.
Finally, this introduction summarizes the basic features of study design and methodology.

A.  Federal habeas review and the current statutory scheme

The writ of habeas corpus is a remedy regulated by statute and available in federal court to persons
“in custody in violation of the Constitution . . . .”* Most state prisoners who seek federal habeas relief
challenge their state criminal convictions or sentences in federal court under 28 U.S.C. § 2254, after they
have already lost their attempts to secure relief in state court through whatever appeal and post-conviction
proceedings are provided to them by state law. When a federal court grants a writ of habeas corpus, it
orders the state court to release the prisoner, or to repeat the trial, sentencing, or other proceeding that led to
the prisoner’s custody. This order can come years after the prisoner’s original conviction and sentence, and
may be based on new grounds or on claims that the state courts had previously concluded did not warrant
relief. It is not surprising, then, that habeas review has long been a controversial component of the
relationship between the federal courts and state governments.

The current habeas provisions are a legislative response to several decades of change in the federal
oversight of state criminal proceedings. In the 1950s, 1960s, and early 1970s, the U.S. Supreme Court
interpreted the Due Process Clause of the Fourteenth Amendment to guarantee to state criminal defendants
many of the procedural protections that had previously been enjoyed only by defendants in federal criminal
proceedings. At the same time, the Court expanded the scope of the writ, allowing more opportunities for
state prisoners to obtain relief in federal court when actions of state police, prosecutors, and judges violated
their coznstitutionally protected rights. In combination, these two trends produced an explosion in habeas
filings.

By the 1980s, the Supreme Court's decisions began to narrow access to habeas relief for state
prisoners. For example, the Court limited the circumstances under which a judge could grant the writ based
on a claim that the state prisoner had failed to raise properly in state court, a defense to habeas relief known

128 U.S.C. § 2241. The statutory provisions governing habeas relief for both federal and state prisoners, 28 U.S.C. §§
2241- 2264, were supplemented by the Rules Governing Section 2254 Cases in the United States District Courts and
Rules Governing Section 2255 Cases in the United States District Courts, effective February 1, 1977.

% See, e.g., David L. Shapiro, Federal Habeas Corpus: A Study in Massachusetts, 87 HARV. L. Rev. 321, 321-24 (1973)
(collecting authority); Report to the Attorney General on Federal Habeas Corpus Review of State Judgments, 22 U.
MicH. J. L. REr. 901, 946-47 (1988-89) (number of state prisoner applications grew from about 1000 in 1961 to nearly
10,000 in 1987); Christopher E. Smith, Judicial Policy Making and Habeas Corpus Reform, 7 CRiM. J. POLICY REV. 91,
96 (1995) (filings went from less than 900 in 1960 to over 13,000 in 1993); Fred L. Cheesman Il, Roger A. Hanson, and
Brian J. Ostrom, A Tale of Two Laws: The U.S. Congress Confronts Habeas Corpus Petitions and Section 1983
Lawsuits, 22 LAw & PoLicy 89, 93 (2000) (graph showing how growth in habeas petitions outpaced increases in prison
population).
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as "state procedural default."® In addition, the Court held in Teague v. Lane* that a federal court must

evaluate a state court decision based upon the federal law that existed at the time that decision was made;
federal courts could not grant the writ because of a state court's failure to apply a later interpretation of the
Constitution that was more favorable to a criminal defendant.®

For a majority of the members of Congress in the early 1990s, the Court’s decisions did not
adequately address growing concerns about federal court interference with the finality of state criminal
judgments and about delay in the processing of habeas cases. After considering various legislative
proposals for years, Congress passed the Antiterrorism and Effective Death Penalty Act (“AEDPA”) in
1996, limiting federal habeas review.® Although more than a decade has elapsed since the enactment of
AEDPA, no research has examined the processing of cases under the Act's provisions.

As its title suggests, AEDPA included provisions that address death penalty cases in particular.
Responding to what a House report characterized as "acute problems of unnecessary delay and abuse in
capital cases,"” the Act included new time periods during which a federal court must conclude its review of
a habeas petition that has been filed by a state prisoner sentenced to death.® These special disposition
deadlines for capital habeas cases have yet to be enforced. The statute conditions their application upon a
prior finding that the state has met certain standards for the provision of competent counsel to capital
defendants in state post-conviction proceedings. No state has yet met the specified standards. In 2006 this
portion of the statute was amended. The amendments shifted to the Attorney General of the United States
the authority to determine if a state has established a program adequate to trigger the disposition deadlines.®
They also changed the disposition deadline itself so that district courts have 450 days to dispose of a capital
habeas case from start to finish.

The remaining provisions of the Act govern all habeas cases, non-capital as well as capital. Included
were the following five changes:

* The Act established a statute of limitations for filing. Under the Act, a state prisoner must seek
relief in federal court within one year of the conclusion of either the direct appeal of his state judgment or the
expiration of time for seeking such appeal. 28 U.S.C. § 2244(d)(1)(A). If the prisoner promptly seeks
collateral review of his judgment in state court before coming to federal court, the limitations period will be

% See Coleman v. Thompson, 501 U.S. 722 (1991); Schlup v. Delo, 513 U.S. 298 (1995).

4489 U.S. 288 (1989).

® See also Stone v. Powell, 428 U.S. 465 (1976) (habeas review unavailable to state prisoners who alleged that their
custody was the product of unreasonable searches or seizures); Brecht v. Abrahamson, 507 U.S. 619 (1993) (standard of
review for harmlessness on habeas); John H. Blume, AEDPA: The “Hype” and the “Bite,” 91 CORNELL L. Rev. 259,
266-68 (2006) (summary of 10 decisions between 1976 and 1995, characterized as “cutbacks on habeas corpus™).

® Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat. 1214 (1996).

See, e.g., S. REP. NO. 104-23 (1995); Ad Hoc Committee on Federal Habeas Corpus in Capital Cases, Report on Habeas
Corpus in Capital Cases, 45 CRIM. L. RPTR. 3239 (BNA) (Sept. 27, 1989) ("Powell Report™) (proposing statutory
revisions imposing filing time limits and reporting finding that 80% of the time spent in collateral review of death
penalty cases occurs outside of state proceedings); Habeas Corpus Legislation, Hearings on H.R. 4737, H.R. 1090, H.R.
1953, and H.R. 3584, Before the Subcommittee on Courts, Intellectual Property, and the Administration of Justice of the
H. Committee on the Judiciary, 101st Congress, No. 145 (May 24 and June 6, 1990).

"H. CoNF. Rep. 104-518, at 111 (1996). See also Alex Kozinski & Sean Gallagher, Death: The Ultimate Run-On
Sentence, 46 CASE W. REs. L. REv. 1 (1995-1996).

®28 U.S.C. 8§ 2261-2266.

928 U.S.C. § 2266(b)(1)(A), effective March 9, 2006.
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tolled until that collateral review in the state courts has been concluded.™ Prior to the Act, federal courts
were authorized by Rule 9 of the Rules Governing Section 2254 cases to dismiss a habeas petition that was
filed long after the conviction and sentence, but only if the court concluded that 1) the petitioner previously
knew or should have known of the existence of the grounds raised in the petition, and 2) the delay resulted in
the state being prejudiced in its ability to respond to the petition.™

* The Act authorized federal judges to deny on the merits any unexhausted claim. An unexhausted
claim is a claim that the petitioner failed to present to the state courts for decision before including it in a
federal petition. 28 U.S.C. § 2254(b)(2). Prior law required federal courts to dismiss an unexhausted claim
without prejudice. The petitioner then could litigate that claim in state court, and subsequently file anew in
federal court.

* Habeas petitions are not resolved by trial. If fact-finding is required, the court may hold an
evidentiary hearing. The Act prohibited a federal judge from holding an evidentiary hearing in a habeas
case when the petitioner had failed to develop the facts in state court unless the facts supporting the claim
would establish the petitioner’s innocence of the underlying offense, and the claim relies on either 1) a new
rule of criminal procedure that the Supreme Court has decided must apply retroactively, or 2) factual
information that the petitioner could not have discovered earlier. 28 U.S.C. § 2254(e).** Restrictions on
evidentiary hearings before AEDPA were not nearly as exacting.*®

* The AEDPA restricted the circumstances under which a federal court is permitted to entertain a
successive petition. It requires prior authorization from the court of appeals, and bars entirely federal court
review of any claim that a petitioner had included in a prior petition. 28 U.S.C. § 2244(b).

* The Act also mandated a new standard of review for evaluating state court applications of
constitutional law and determinations of fact. The new standards require federal courts to give greater
deference to state decisions. The Act prohibits federal judges from granting relief for any claim adjudicated
on the merits in state court unless the state decision rejecting the claim is 1) “contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the
United States,” or is 2) “based on an unreasonable determination of the facts in light of the evidence presented
in the State court proceeding.” 28 U.S.C. § 2254(d)."

B. Research goals of the study

"The adjudication of habeas corpus applications lies at perhaps the lowest visibility level of any of the processes of the
federal district courts.””*

Since the enactment of AEDPA, its provisions have been continually litigated. Each year, more than
18,000 cases, or one out of every 14 civil cases filed in federal district courts, are filed by state prisoners

1% The statute provides that the prisoner's effort to secure state collateral review must be "properly filed" before it will
stop the clock on the one-year period for filing in federal court. 28 U.S.C. 8 2244(d)(2). See also Evans v. Chavis, 546
U.S. 189 (2006); Carey v. Saffold, 536 U.S. 214 (2002).

1 See Day v. McDonough, 547 U.S. 198, n.1 (2006); Fed. R. § 2254 Cases 9, Committee Note (1976).

2 Williams v. Taylor, 529 U.S. 362 (2000). When there has been no such failure to develop facts in state court under §
2254(e), the district court must exercise its discretion in deciding whether to grant an evidentiary hearing. If the existing
"record refutes the applicant's factual allegations or otherwise precludes habeas relief, a district court is not required to
hold an evidentiary hearing." Schriro v. Landrigan, 127 S. Ct. 1933, 1940 (2007).

13 See Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992).

Y Williams v. Taylor, 529 U.S. 420 (2000).

1> Shapiro, supra note 2, at 337.
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seeking habeas corpus relief, and more than 6000 of these cases reach the courts of appeals.'® During each
term, the Supreme Court devotes a considerable portion of its limited docket to the application or
interpretation of AEDPA. Habeas litigation is also a recurring topic of legislative attention.’

Despite the salience of contemporary habeas litigation to policy makers, little empirical information
about it exists. Diverse groups including the United States Judicial Conference,*® the Conference of Chief
Justices, the Conference of State Court Administrators,' and the American Bar Association,?® have
recognized the need for empirical study of litigation under AEDPA to assist courts and legislators as they
continue to craft and evaluate changes in habeas law. The empirical questions and assumptions about habeas
litigation that have been raised in debates about the appropriate scope of habeas review provide the starting
point for the research questions in this study. These issues fall into five general categories:

1) Time before filing. Concern about undue delay in seeking habeas relief led to the provision in
AEDPA establishing a statute of limitations for filing. The limitations provision remains
controversial. It is not known whether it has made any difference in the length of time that elapses
before federal filing nor how frequently it is applied to prevent review of claims on the merits.

2) Claims for relief. One feature of several current as well as proposed procedural rules for habeas
review is differential treatment based on some showing of actual innocence by the petitioner.?* No
information is available, however, concerning the frequency or success of these claims, either as an
independent basis for relief,?? or as a means of avoiding a procedural hurdle.?® 1t is also unknown
how often petitioners challenge only their sentences and not their convictions.

16 Administrative Office of the Courts, Judicial Business of the U.S. Courts 2006, Tables B1-A, C-2.

7 For recent debates over amendments to the habeas statutes, see Legislative Hearing on H.R. 3035, the "Streamlined
Procedures Act of 2005," before the Subcommittee on Crime, Terrorism, and Homeland Security, November 10, 2005,
http://judiciary.house.gov, hereinafter House Hearings; Hearing on “Habeas Corpus Proceedings and Issues of Actual
Innocence,” July 13, 2005, before the Committee on the Judiciary of the U.S. Senate,
http://judiciary.senate.gov/hearing.cfm?id=1569 (hereinafter “Senate Hearings™).

18 Judicial Conference of the United States, Leonidas Ralph Mecham, Secretary, Letter to Honorable Arlen Specter,
Chairman, Committee on the Judiciary, United States Senate, dated September 26, 2005 (hereinafter Judicial Conference
Letter).

19 Conference of Chief Justices and the Conference of State Court Administrators, Joint Resolution 16 “In Support of
Gathering Further Information Concerning the Effects of the Anti-Terrorism and Effective Death Penalty Act of 1996 to
Determine Whether Amendments are Needed, adopted August 3, 2005, access at

http://ccj.ncsc.dni.us/Criminal AdultResolutions/resol16EffectsAntiTerrorismEffectiveDeathPenalty Actof1996.html.

0 See also Anne M. Voigts, Narrowing the Eye of the Needle: Procedural Default, Habeas Reform, and Claims of
Ineffective Assistance of Counsel, 99 CoLumMB. L. REv. 1103, 1109 (1999) (noting “few empirical studies . . . despite the
fact that many of the most hotly-debated issues in the debate over habeas involve empirical questions™).

21 See S. 1088, 109™ Cong. (2005)(proposing special rule for innocence claims based on DNA); Brian M. Hoffstadt, How
Congress Might Redesign a Leaner, Cleaner Writ of Habeas Corpus, 49 DUKE L. J. 947 (1999-2000) (listing specific
claims that should be cognizable in habeas cases and others that should not). In recent years, exonerations have
generated for some a heightened concern about the ability of the criminal justice system, including habeas review, to
prevent and remedy inaccurate convictions. See Joshua Marquis, The Myth of Innocence, 95 J. CRIM. L. & CRIMINOLOGY
501 (2005); Samuel R. Gross et al., Exonerations in the United States 1989 Through 2003, 94 J. CRIM. L. &
CRIMINOLOGY 523 (2005).

22 See Herrera v. Collins, 506 U.S. 390 (1993).

2% See, e.g., Senate Hearings, supra note 17. Compare Thomas Dolgenos, Testimony before the Committee on the
Judiciary Subcommittee on Crime, Terrorism, and Homeland Security, House of Representatives, November 10, 2005, at
3 (“Almost every habeas petitioner claims that he is innocent.” If the “innocence standard is set too low . . . courts will
be deluged with dubious claims . . . .”) with Seth Waxman, Testimony before the Committee on the Judiciary
Subcommittee on Crime, Terrorism, and Homeland Security, House of Representatives, November 10, 2005, at 6 (“It is
often only after discovery is granted, or a procedurally defaulted claim is heard, that evidence of innocence emerges.”)
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3) The operation of defenses.

Statute of limitations. The ongoing controversies about the limitations provision would benefit from
accurate information about how much time is elapsing between the state judgment and the federal
filing, which cases take longer to get to federal court, how often cases are dismissed as time-barred,
how many cases involve a ruling that tolls the statute of limitations, and for what reasons.?*

Exhaustion of claims in state court. The exhaustion requirement has resulted in several divided
Supreme Court decisions,” as well as proposed amendments in recent bills. However lawmakers
have as yet no up-to-date information about how often petitions include unexhausted claims or what
courts presently do with those claims.?® It is not known how often courts use a “stay and abeyance”
procedure to allow a petitioner to pursue unexhausted claims in state court without risking a late
filing,?’ or the length of such stays.

Successive petitions. Among the most controversial provisions in AEDPA are those barring
petitioners from returning to federal court with new constitutional claims, but there is no information
available about how many repeat petitions are turned away or what claims are not reviewed as a
result.

Procedural default. Some consider the default defense too generous to petitioners, others consider it
too restrictive.?® No information exists about how often the defense is employed to bar review, nor
how many defaulted claims are addressed because the judge has concluded that the state procedure

(http://judiciary.house.gov/hearings.aspx?1D=128). See also Nicholas Berg, Turning a Blind Eye to Innocence — The
Legacy of Herrera v. Collins, 42 AM. CRIM. L. REv. 121 (2005) (claiming that based on a review of published decisions
since Herrera, at least 173 petitioners have raised bare-innocence claims, and only a handful received relief).

# See, e.g., Pace v. DiGugliemo, 544 U.S. 408 (2005) (declining to decide whether “equitable tolling” is permissible):
Lawrence v. Florida, 127 S. Ct. 1079 (2007) (same, but assuming the availability of equitable tolling for purposes of
decision, also finding “attorney miscalculation is simply not sufficient to warrant equitable tolling, particularly in the
postconviction context where prisoners have no constitutional right to counsel”). Compare H.R. 3035, 109" Cong.
(2005) (bill that would bar equitable tolling) with Limin Zheng, Actual Innocence as a Gateway Through the Statute of
Limitations Bar on the Filing of Federal Habeas Corpus Petitions, 90 CAL. L. Rev. 2103 (2002) (supporting an actual
innocence exception to the statute of limitations, referencing pre-AEDPA empirical research). See also Blume, supra
note 5, at 289 n. 143 ("Due to the large number of unpublished district court orders dismissing habeas petitions as
untimely, many of which are not appealed, it is impossible to say with precision how many petitions have been deemed
untimely. However, the number is definitely in the thousands."); Bryan A. Stevenson, Confronting Mass Imprisonment
and Restoring Fairness to Collateral Review of Criminal Cases, 41 HARV. C.R.-C.L. L. Rev. 339, 349, 358 (2006)
(stating AEDPA's statute of limitations "has barred thousands of prisoners from review of their constitutional claims
because, without counsel, they could not timely file their pleadings,” and that "[r]eform is absolutely critical if
meaningful remedies are going to reduce the number of innocent and wrongly convicted people currently in prison").

»E g., Rhines v Weber, 544 U.S. 269 (2005); Lawrence v. Florida, 127 S. Ct. 1079 (2007).

% E.g., Duncan v. Walker, 533 U.S. 167 (2001) (Breyer, J., dissenting) (citing Roger A. Hanson & Henry W.K. Daley,
Federal Habeas Corpus Review: Challenging State Court Criminal Convictions, Washington, D.C., U.S. Department of
Justice, Bureau of Justice Statistics (Sept. 1995 NCJ 155504), http://www.0jp.usdoj.gov/bjs/pub/pdf/fhcresce.pdf).

%" For a sampling of references to these issues, see Rhines v Weber, 544 U.S. 269 (2005); Pace v. DiGuglielmo, 544 U.S.
408, 429 (2005) (Stevens, J., dissenting) (stay and abeyance procedure will result in “a flood of protective filings in the
federal district courts”); Duncan, 533 U.S. at 192 (2001) (Breyer, J., dissenting) (stay and abeyance will ameliorate
unfairness but will add to the burdens on district courts); Dolgenos Testimony, supra note 23, at 8 (“many such stay
orders [are] issued . . . ensuring years of new delays”).

% See, e.g., House Hearings, supra note 18; Stevenson, supra note 24, at 350 (stating that "in death penalty cases, the
great majority of substantive claims alleging constitutional violations . . . are procedurally barred").
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isnot “adequate” or “independent,”*

that enforcing default would produce a “miscarriage of justice.

that the petitioner has established “cause” and “prejudice,” or
330

4) Time for processing. The 1996 Act was prompted in part by frustration over delays that
accompanied the review of state criminal judgments in federal court, particularly in capital cases.*"
Delay in the processing of habeas cases was again the topic of attention in the most recent round of
legislative proposals.® The only information available concerning processing times after the
enactment of AEDPA is that reported by the Judicial Conference of the United States. In the summer
of 2005, it reported to the Senate Judiciary Committee that the median time from filing to disposition
was six months for non-capital habeas cases in district courts in 2004, but was more than 24 months
in capital cases. As of 2004, the Judicial Conference reported, about 46% of state capital habeas
petitions had been pending for more than three years.*

5) Merits review and case outcomes. Perhaps no empirical question about the habeas remedy is as
important as how many cases end in a grant of relief for the petitioner. Surprisingly, the answer after
AEDPA is unknown. Nor is it known what proportion of cases involve evidentiary hearings, what
percentage of claims are addressed on their merits, or how often the new deferential review of 28
U.S.C. § 2254(d) is being applied.* Without this information, lawmakers and courts have little basis
on which to evaluate efforts to expand or restrict the scope of habeas review.

% see Dolgenos Testimony, supra note 23, at 10-11. For an overview of state procedural default, see WAYNE R. LA
FAVE, JEROLD H. ISRAEL & NANCY J. KING, 6 CRIMINAL PROCEDURE § 28.4 (2d ed. 2004).

% No research exists to assist courts in testing assumptions about the use of procedural default such as “habeas corpus
petitions that advance a substantial claim of actual innocence are extremely rare,” Schlup v. Delo, 513 U.S. 298 (1995).
In addition to these defenses, we examined the application of Teague v. Lane, 489 U.S. 288 (1989), to bar review, and
also whether habeas review had been waived as part of a plea agreement. See Nancy J. King & Michael E. O’Neill,
Appeal Waivers and the Future of Sentencing Policy, 55 DUKE L. J. 209 (2005); Anup Malani, Habeas Settlements, 92
VA. L. Rev. 1 (2006).

%1 «One of the statute's purposes is to ‘reduce delays in the execution of state and federal criminal sentences, particularly
in capital cases.”” Rhines v. Weber, 544 U.S. 269, 276 (2005) (quoting Woodford v. Garceau, 538 U.S. 202, 206 (2003).
See also Stephen J. Spurr, The future of capital punishment: determinants of the time from death sentence to execution,
22 INT’L REV. OF ECON. 1 (2002) (analyzing review time through 1997 for death row inmates, noting “a widely held
belief that the lower federal courts . . . are responsible for a substantial portion of the delay in death penalty litigation™).
This remains a key concern behind recent legislative proposals. See Lisa M. Seghetti & Nathan James, Federal Habeas
Corpus Relief: Background, Legislation, and Issues, Congressional Research Service (February 1, 2006).
http://www.opencrs.com/rpts/RL 33259 20060201.pdf.

%2 See HR 3035, 109" Cong. (2005).

* Judicial Conference Letter, supra note 18.

% E.g., Schriro v. Landrigan, 127 S. Ct. 1933, 1954 (2007) (Stevens, J., dissenting) ("habeas cases requiring evidentiary
hearings have been ‘few in number’”); Carol S. Steiker & Jordan M. Steiker, A Tale of Two Nations: Implementation of
the Death Penalty in "Executing" Versus "Symbolic" States in the United States, 84 TEX. L. REV. 1869, 1902 (2006)
(claiming district courts in Ninth Circuit are 50% more likely than those in Fifth Circuit to hold evidentiary hearings);
Stevenson, supra note 24, at 350 (claiming “most prisoners’ complaints about wrongful convictions, illegal sentences,
and other errors for which there is a constitutional remedy are never addressed on the merits™).
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C. Prior research

Post-AEDPA: The only empirical information concerning habeas litigation under AEDPA presently
available is in the annual civil case datasets compiled and maintained by the Administrative Office of the
United States Courts (AO), available at www.icpsr.umich.edu. These datasets include, for each case, filing
and termination dates, disposition information, whether the petitioner had counsel, and if the petitioner
received in forma pauperis status. Two previous studies used the AO data to investigate filing rates in habeas
cases before and after AEDPA,*® but they did not investigate what happened to these cases after they were
filed. Although the variables in the AO data report four types of dismissals and judgments at various stages,
few of these options resemble what actually happens in habeas cases.*® Moreover, information about which
party prevailed is missing for most habeas cases.*” The values for filing and termination dates do provide a
rough baseline for predictions of processing time. They indicate that most non-capital cases take less than a
year to complete, while a large proportion of capital cases take more than three years to complete.*® A new
comprehensive study of processing time in capital habeas cases by the Federal Judicial Center is underway,
but has not yet been completed.

Pre-AEDPA: We know more about the processing of habeas cases prior to AEDPA. Using data
collected from non-capital cases that were decided in the early 1990s, two studies provide a baseline against
which the findings of this study can be compared. Hanson and Daley examined over 2000 habeas cases
terminated in the year 1992 under pre-AEDPA law, collecting data from court documents at courthouses in 18
districts in nine states.** They reported disposition time, offense and sentence, representation, frequency and
disposition of claim types, type of disposition, and reasons for dismissal. Flango examined over 1600 cases
that were terminated in 1990 and 1992 in eight districts from four states, and reported type of offense,
sentence, and method of conviction, representation, claims raised, prior petitions, rates of relief, and reasons
for dismissal.*

For capital habeas cases prior to AEDPA, two studies provide some baseline information. In 1995 the
Federal Judicial Center reported on disposition times in district courts for capital habeas cases which had been

% Fred L. Cheesman Il, Brian J. Ostrom & Roger A. Hanson, A Tale of Two Laws Revisited: Investigating the Impact
of the Prisoner Litigation Reform Act and The Antiterrorism and Effective Death Penalty Act (2004), Williamsburg, VA,
National Center for State Courts, NIJ 2001-1J-CX-0013,

http://www.ncsconline.org/WC/Publications/Res_PreCiv_Twol awsRevPub.pdf; John Scalia, Prisoner Petitions Filed in
U.S. District Courts, 2000, with Trends 1980-2000, Washington, D.C., U.S. Department of Justice, Office of Justice
Programs (Jan. 2002 NCJ 189430), http://www.ojp.usdoj.gov/bjs/pub/pdf/ppfusd00.pdf. See also Cheesman et al., supra
note 2.

% Administrative Office of the United States Courts, Civil Statistical Reporting Guide, Version 2.1 (1999). For example,
the variable "procedural progress" appears to be of little if any value in habeas cases. We examined the AO data for the
25 capital cases in our sample that we found had been terminated after evidentiary hearings. In the AO data, 7 of these
cases were missing any value for this variable, another seven indicated "judgment on a motion," three had "no court
action," three were "order entered," or "order decided," another three “other,” and one marked "pretrial conference."

%" For this reason, it is risky to attempt to draw conclusions about habeas litigation in the district courts based on the AO
data. See Blume, supra note 5, at 284-85 (noting rates of success in courts of appeals, but also detailing reliability
problems with district court data).

*8 Judicial Conference Letter, supra note 18.

* Hanson & Daley, supra note 26.

“0 Victor E. Flango & Patricia McKenna, Federal Habeas Corpus Review of State Court Convictions, 31 CAL. W. L.
REv. 327 (1994-1995); VICTOR E. FLANGO, HABEAS CORPUS IN STATE AND FEDERAL COURTS (1994) (National Center
for State Courts, SJI-92-14M-B-055). Studies conducted even earlier included Richard Faust, Tina J. Rubenstein & Larry
W. Yackle, The Great Writ in Action: Empirical Light on the Federal Habeas Corpus Debate, 18 N.Y.U. REv. L. &
Soc. CHANGE 637 (1990-1991); Paul H. Robinson, An Empirical Study of Federal Habeas Corpus, Review of State
Court Judgments, Washington D.C.: U.S. Department of Justice, Federal Justice Research Program Office for
Improvements in the Administration of Justice, JADAG-79-C-0002 (July 1979).
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terminated between July 1988 to September 1994, measuring from file date to termination date.** Examining
all 500 terminated petitions (excluding 264 cases that were still pending), the mean disposition time was 15
months, the median was nine months. Among districts with ten or more capital petitions, AL-N and AR-E
averaged the longest processing time, with TX-S and FL-N the shortest. First petitions averaged 17 months
for disposition time. Sixty-nine of the 413 death row inmates represented in the disposition data (17%) filed
more than one petition. Among the 634 death row inmates represented in the 764 pending and terminated
cases, 87 had filed more than one petition (14%).

A team of six researchers reported in 2004 their examination of federal habeas review of cases filed by
petitioners who were sentenced to death in 1990 or earlier and who had completed federal review by 1995.%
Examining case-level information from published decisions, the authors evaluated the effect of various factors
on the probability of relief in the federal courts. For most cases this meant the final outcome at the court of
appeals level. For cases receiving relief in federal courts, invalid instructions were the most frequent reason
given for overturning a death sentence, followed by the denial of the effective assistance of counsel, and then
prosecutor and police misconduct (including Brady and Batson claims).Whether the defendant’s lawyer was
from out of state was significantly associated with relief, as was the existence of an evidentiary hearing on
state collateral review, the presence of more aggravating factors at sentencing, and the granting of a
evidentiary hearing in federal court. The number of claims raised was also significant. A greater number of
claims lowered the probability of relief. This study also found that, on average, cases in which the
petitioner’s conviction or sentence was invalidated in federal court took two years longer than cases in which
the petitioner was denied relief.*?

D. Study design and methodology

Information sought.

Descriptive. Because this is the first empirical examination of the application of AEDPA, the most
important contribution of the present study may be to provide a thorough catalogue of descriptive information
about habeas litigation. For each of the five general features of habeas review outlined above, the study
collected detailed information for both capital and non-capital cases. Part Il reports these descriptive findings,
as well as additional descriptive information about other features of habeas litigation that were collected in
order to conduct the comparative and explanatory analyses summarized below.

1 Scott Gilbert & Patricia Lombard, A Report to the Conference of Chief Circuit Judges and Circuit Executives: An
Analysis of Disposition Times for Capital Habeas Corpus Petitions, Federal Judicial Center (Sept. 1, 1995).

%2 Jeffrey Fagan, James S. Liebman, Valerie West, Andrew Gelman, Alexander Kiss & Garth Davies, Getting to Death:
Fairness and Efficiency in the Processing and Conclusion of Death Penalty Cases after Furman, Final Technical Report,
Dept. of Justice Document No. 203935, Award Number 2000-1J-CX-0035 (Feb. 2004). No cases with sentences later
than 1990 had yet been reviewed by federal courts at the time of the study. Of the 596 federal habeas outcomes
examined, only 14 cases involved sentences imposed in 1987 or later. 1d. at 40, Table 11. See also Andrew Gelman,
James S. Liebman & Valerie West, A Broken System: The Persistent Patterns of Reversals of Death Sentences in the
United States, 1 J. OF EMPIRICAL LEG. STUD. 209-261 (Issue 2, July 2004) (reporting on same study, 240 invalidations in
598 federal cases); James S. Liebman, Jeffrey Fagan, Andrew Gelman, Valerie West, Garth Davies & Alexander Kiss, A
Broken System, Part 1I: Why There Is So Much Error in Capital Cases, and What Can Be Done About It, Feb. 11, 2002.
*% See also Barry Latzer & James Cauthen, Justice Delayed? Time Consumption in Capital Appeals: A Multistate Study
(March 2007 NCJ 217555, 2004-1J-CX-0005), http://www.ncjrs.gov. The authors examined processing time for state
direct appeals of capital cases in 14 states. Processing time was not related to how many staff attorneys supported the
court, and caseload was only slightly influential. Cases took significantly less time when the appellate court affirmed
rather than reversed the trial court’s capital judgment, when the state had a single level of appellate review, or when the
state had a legal rule directed to increasing appellate efficiency in capital cases. Spurr, supra note 31, studied time from
sentence to removal from death row through 1997, but did not separate out time spent in state court from time in federal
court. Spurr predicted that after AEDPA, the overall time for processing capital cases through execution would continue
to decline.




Final Technical Report: Habeas Litigation in U.S. District Courts 15

Comparative. Part I11 of this report first builds upon research prior to AEDPA to examine the
differences between pre-AEDPA and post-AEDPA processing of habeas cases in order to identify the
possible effects of the 1996 amendments. Second, because so much of habeas policy is driven by capital cases
(although capital cases make up only a tiny portion of all habeas filings), the report also examines the
differences between the processing of capital and non-capital habeas cases.

Explanatory. The study reports in Part IV additional explanatory analyses of the data directed at these
particular questions: 1) For capital cases, what features are associated with longer periods before filing? 2)
For both capital and non-capital cases, what features are associated with longer processing time? and 3) For
capital cases, what features are associated with the likelihood of relief?

Sampling strategy.

We elected to examine cases that had been filed no earlier than 2000, rather than select a sample of
cases terminated during a specified period. This strategy has three advantages. First, it limited the cases in
the study to cases processed after the Supreme Court had settled some of the more fundamental questions
about the application of AEDPA that had divided lower courts through 1999. Second, it provided a
consistent cohort of observations for predicting the likelihood of termination and the likelihood that the writ
would be granted. Third, it facilitated the collection of much of the data from the internet, as explained
below. To select cases, we first merged the AO data sets reporting district court civil terminations from 2000
through 2005 and civil cases pending in district court in 2005. This merged set was then reduced to only
those cases that were coded by the AO as general or capital habeas cases that had federal question as the basis
for jurisdiction. This excluded cases suits against federal authorities.

As the sole method of data collection for non-capital cases, we elected to examine documents posted on
PACER, the on-line filing system of the federal courts. Availability of documents on PACER for cases that were
started in 2002 or earlier was insufficient, so we limited our sample to cases begun in 2003 and 2004.** Because
capital cases take several years to complete, however, the capital case sample required that cases started prior to
2002 be included, cases for which PACER would not provide adequate information. Therefore, capital case data
was collected from original case documents at courthouses and federal archives, as well as from online research.

Non-capital sample. To construct the non-capital case sample, we selected at random from the merged set
described above, 7.5% of the general state habeas cases which had been filed in calendar year 2003 (with docket
numbers beginning “03™), and 7.5% of those started in 2004. We selected cases by docket number rather than file
date, because we learned that the file date recorded in the AO data was often later, sometimes much later, than the
date the case began. From this group, we deleted duplicate cases with the same docket sheet, cases that turned out
to be mislabeled as state non-capital habeas cases,* and cases that despite their docket numbers were actually
started prior to 2003 or after 2004. Our final sample numbered 2384 non-capital cases, approximately 6.5% of all
36,745 non-capital 2003-2004 habeas filings by state prisoners during the sample period. The geographic
distribution of cases in the sample is consistent with the geographic distribution of the 36,745 cases. The number
of cases from California, Texas, Florida, and New York reflect the large prison populations in those states. See
Figure 1.

* Research has only recently used the PACER method as an increasing number of districts have posted more case
documents on line. E.g., Gillian Hadfield, Where Have All the Trials Gone? Settlements, Non-trial Adjudications and
Statistical Artifacts in the Changing Disposition of Federal Civil Cases, 1 J. OF EMPIRICAL LEG. STUD. 705 (2004).

** Mislabeled cases included those filed by prisoners challenging federal detention, a death sentence, or prison
conditions.
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Figure 1. (NC)* Percentage of cases in sample, by state.
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Capital case sample. Because of the need to read documents in capital cases on site, it was not feasible to
code a random nationwide sample. Instead, the capital case sample was drawn from districts with the highest
volume of capital habeas filings. According to the annual reports of the AO, in only thirteen districts were 20 or
more capital habeas cases filed during the years 2001-04 (the four most recent years’ figures available at the time
of study design): TX-S, TX-E, TX-N, TX-W, PA-E, OH-N, OH-S, CA-C, AZ, NV, AL-N, FL-M, and OK-W.

*® Throughout the report, Table and Figure headings use (C) to designate capital cases and (NC) to designate non-capital
cases.
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These 13 districts were selected as the basis for the capital case study. Cases from these districts comprised over
60% of the capital habeas cases filed nationwide from 2001 through 2004. We then selected from the merged set
of all habeas cases described earlier all of state capital habeas cases started in these 13 districts during 2000, 2001,
and 2002. To those, we added dozens of capital habeas cases started in the same years in those same districts that
were not included in the AO data sets, but which were found by searching PACER.*" Deleted were duplicates of
other cases already in the sample; two next-friend actions; a few cases that were found when coded to be non-
capital cases or Section 1983 cases; one case where the judge applied pre-AEDPA law; and numerous cases

which began prior to 2000, despite a docket number starting with “00”.%

The final sample was 368 capital cases, representing filings by 348 death row inmates. The sample
includes more than half of the capital habeas cases filed nationwide during the period, spans six federal circuits
and nine states from all regions of the country.*® See Table 1. Over 14% of the cases are from the Ninth Circuit
(from California, Arizona, and Nevada), a circuit that has been particularly salient in policy debates. More than
half of the cases in our capital case sample are from the state of Texas. As a result, we have attempted at various
points to indicate when the results in Texas differ from the results in other locations.

Table 1. (C) Number and percentage of cases in capital case sample, by district.

District N Percentage of sample
TX-S 87 23.6
TX-N 45 12.2
TX-W 33 9.0
OH-N 29 7.9
TX-E 27 7.3
OH-S 21 5.7
AL-N 20 5.4
AZ 20 5.4
NV 20 5.4
PA-E 19 5.2
OK-W 18 4.9
FL-M 16 4.3
CA-C 13 3.5
Total 368 100.0 %

*" These additional cases were either "mc" cases which had not been incorporated into the docket sheet of a subsequent
"cv" case (the AO data did not include cases designated "mc"), or "cv" cases which did not appear in the AO data. These
additional cases were located using the following PACER searches: 1) a search of the 13 districts for any case designated
casetype = 535 using PACER file date between January 1, 2000 and December 31, 2002; 2) a search of the 13 districts
for any case by a party having the same name as the petitioners in the cases we had found so far; and 3) a search in the
three districts that use mc cases regularly (TX-S, OH-S, PA-E) for cases designated 535 with PACER file date between
January 1, 2003 and December 31, 2003.

8 We also deleted the last 11 of 13 cases which had been filed in a short period by one mentally unstable petitioner in
FL-M; and the last 6 of 9 cases filed by another mentally unstable petitioner in the TX-E. The filings in these discarded
cases were all summarily rejected by the court due to their vexatious nature. Because of the large number of these cases,
keeping them in the sample would have skewed the results for these particular districts. We did retain in the sample
these petitioners' first filings and initial subsequent filings to which the courts applied a successive petition analysis.

* It is not clear whether or how excluding districts with few capital cases influences the study’s findings. Taking
processing time as one example, a district with fewer capital cases may have more resources to process these cases more
quickly, or, alternatively, the judges and litigants in a district with fewer capital cases may take much longer with one of
these when it does come along than do judges and litigants in districts where they occur more frequently.
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Data collection and variables. Initial data collection was completed in the spring and summer of 2006
by a closely supervised team of VVanderbilt law students, each of whom had had prior coursework in criminal
procedure and prior work experience either in the criminal justice system or in empirical research about the
federal courts.>® All non-capital cases that had been coded as pending were recoded in late October 2006, and all
capital cases coded as pending were recoded at the end of November 2006.

Data collected for each case included: demographic information about the prisoner; the nature of the state
decision challenged; information about the petitioner’s state offense and sentence; proceedings in state courts;
petitions; amendments to petitions; in forma pauperis and representation status; post-petition pleadings (answers,
motions, and replies); magistrate judge involvement; discovery; evidentiary hearings; stays; rulings on certificates
of appealability; number of claims raised; and number of docket entries. The timing of various procedural events
was tracked with over a dozen separate date variables. Information on each individual claim was collected,
including claim type (about 100 separate claim types were tracked and then later aggregated into a smaller
number of claim-type variables), the application of each of six different defenses, type of disposition, and reason
for disposition for each claim. A list of variables collected appears in Appendix E.

PART Il. DESCRIPTIVE FINDINGS

A. Petitioner demographics

PETITIONER RACE/ETHNICITY

. CAPITAL CASES. For all but one of the 368 capital cases, the race/ethnicity of the petitioner was
available either from court documents or internet resources (including WESTLAW, LEXIS, and
state corrections websites).**

0 41% (151) of capital cases were filed by white prisoners, 59% (216) were filed by prisoners who
were identified in court documents or state corrections websites as Latino or Hispanic, African-
American, Asian, or Native American.

0 The proportion of white death row inmates in our sample (41%) is lower than that on death row
nationwide on January 1, 2003, which was 45%. This is probably because the percentage of
whites on death row in Texas, which dominates our capital sample, has been lower than the
national percentage. For most variables, race/ethnicity was not associated with significant
differences. For example, the same percentage of white petitioners received relief as non-whites.

. NON-CAPITAL CASES. Data collection for the thousands of non-capital cases was limited to
documents that could be viewed through PACER. Those documents typically did not include
information about the race of the petitioner, so race information was not available for 97% of the
non-capital cases. Inferences based on the tiny proportion of our sample where such information

%0 After intensive training in January and February of 2006, a pilot study was completed, using 12 capital cases filed in
districts other than the 13 districts in our study sample, and 100 non-capital cases randomly selected from those filed in
2002 nationwide (a year prior to our sample period). The pilot study included duplicate coding of the same cases, and
allowed troubleshooting of issues related to coding, PACER access, courthouse access, technical communication, data
merging, conversion, and analysis. The results of the pilot study were discussed at the first meeting of the Advisory
Committee, after which the codebook was finalized. Among the other steps taken to maximize reliability, capital coding
commenced after non-capital coding, and was completed by just four individuals: Professor King and three of the most
seasoned coders.

*1 Race/ethnicity of the victim was not collected, but would be a sensible variable to research and add to the capital data
in the future.
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did appear (as in cases where it was mentioned in connection with a jury selection challenge, for
example) would be inappropriate, so we do not include race in the analyses of non-capital cases.

PETITIONER GENDER

. CAPITAL CASES. In 1.1% (4) of the 368 capital cases, the petitioner was a woman. The
proportion of female to male death row inmates in our sample was three to 346 or 0.86% (one
woman filed two cases). At the beginning of our sample period on January 1, 2000, 1.4% of capital
prisoners nationwide were female.*

. NON-CAPITAL CASES. 3.8% (90) of the non-capital cases in our sample were filed by women
prisoners. This roughly approximates the percentage of women serving relatively lengthy sentences
in the nation's state prisons at the end of 2003. At that time 4.4% of all violent offenders were
women (5.7% of those convicted of murder; 4.0% robbery).* In comparisons, cases filed by female
prisoners generally did not differ from those filed by males across most measures.

B. State proceedings

NOTE ON STATE INFORMATION FOR NON-CAPITAL CASES: The information
about state proceedings in non-capital cases reported below should be considered with
caution. In just over half the cases in our non-capital case sample, information about
many features of the underlying state criminal proceedings was available from PACER.
State information was generally not available in cases in which no documents were
accessible from the docket sheets. As a result, the availability of information about state
proceedings was very low in some districts, and high in others. In many additional cases
the documents filed in federal court could be accessed from PACER but did not contain
information about the petitioner's state proceedings. For example, state information was
missing in a higher percentage of the cases in which prisoners challenged an
administrative decision other than the underlying state criminal judgment, such as a
disciplinary proceeding, as well as in more abbreviated cases, such as those voluntarily
withdrawn, terminated by transfer to another district, or dismissed as successive.

CONVICTION OFFENSE, NUMBER OF COUNTS, SENTENCE

. CAPITAL CASES. 155 (42%) of the capital cases were filed by petitioners who were convicted of
another crime in addition to capital murder. 104 of these cases involved three or more convictions.
The most frequent second conviction for those capital petitioners convicted of more than one
offense was another murder (72), followed by robbery (26), kidnapping (10), and rape (10). Murder
and robbery topped the list of third convictions as well, followed by burglary and kidnapping.

. NON-CAPITAL CASES. Of the 63.4% (1512) cases with conviction information,

0 27 (1.8%) had been convicted of capital murder but not sentenced to death. For 372 (24.6%)
non-capital murder was the most serious offense of conviction. In another 26 cases the most
serious offense of conviction was manslaughter. Altogether 28.2 % of the prisoners with
conviction information had some sort of homicide as their most serious offense of conviction.

*2 Tracy L. Snell, BJS Bulletin, Capital Punishment 1999 (Dec. 2000 NCJ 184795),
http://www.ojp.usdoj.gov/bjs/pub/pdf/cp99.pdf.

*% Paige M. Harrison & Ellen J. Beck, BJS Bulletin, Prisoners in 2005 (Nov. 2006 NCJ 215092),
http://www.0ojp.usdoj.gov/bjs/pub/pdf/p05.pdf.
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Other than murder, the crime most frequently coded as the most serious offense of conviction
was sexual assault (15.4%). Other common crimes for petitioners in our sample were robbery
(13.6 %) and drug offenses (13.0%). Assault (9.6), burglary (5.2) kidnapping (3.6), property
offenses (3.7), other felonies (3.3), weapons (1.5), and arson (.4) accounted for the remainder.
Five cases had a misdemeanor as the most serious offense of conviction. 37 cases (2.4%)
involved custody without a conviction.

o Information on the number of counts of conviction was available for 62.3% (1511) cases. Of
these, 772 (51.1%) were convicted of more than one offense and 428 (28.3%) were convicted of
three or more counts of conviction.

0 60% of the non-capital cases had information on the type of sentence imposed in state court. Of
those 27.7% were serving life sentences. Of the remainder, the average sentence being served
was 20 years. Only 12% of those with a term of years were serving five years or less, 25% were
filed by prisoners sentenced to 30 years or more.

TRIAL OR PLEA CONVICTION

. CAPITAL CASES. 95% of the capital petitioners had had a jury trial; seven had bench trials, nine
pleaded guilty to capital murder and one entered a nolo plea. The 10 petitioners who did not go to
trial

o raised fewer claims on average (22 v. 28);

o0 took less time to get to federal court (average 5.0 yrs compared to 7.4 yrs), but stayed longer;

o were more likely to be still pending in federal court (40%, four of the 10) compared to 25.5% of
those tried; and

o did not raise any innocence claims, compared to 11.2% of cases tried.

. NON-CAPITAL CASES. For non-capital cases, information on what sort of plea or trial led to the
petitioner's conviction was available in 1294 (54.2%) of the cases. Of these
0 64.9% (840) involved petitioners who had gone to trial. Of those tried, 86% (726) had jury trials;
6.5% (55) had bench trials; for 7% (59) the type of trial was not available.
0 32.2% (417) of the 1294 cases involved convictions by guilty or nolo pleas. Of the pleas, 11%
(46) were pleas of nolo contendre.
o0 Compared to cases filed by prisoners who went to trial, cases filed by plea-convicted prisoners
= took less time to resolve in federal court using all measures, and were less likely to be
stayed for exhaustion or less likely to remain pending;
= were more likely to involve a challenge to an administrative decision, a plea or plea
negotiations, or to sentence alone;
= were more likely to be dismissed as barred by the statute of limitations, and more likely
to be dismissed without reaching the merits; and
= were less likely to raise innocence or insufficiency of evidence.

REVIEW IN STATE COURT

o CAPITAL CASES.

o All capital petitioners in our sample had appealed their state judgments prior to starting their
fed